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MISORITY BUSINESS ENTERPRISE 
DEVELOPMEST A S D  THE SMALL BUSISESS 
ADMIXISTRATION’S 8(A) PROGRAM: PAST, 

PRESENT, A S D  (IS THERE A) FCTLIRE? 

MAJOR THOhlAs JEFFERSOK HASTY, 111’ 

I. Introduction 

Our Nation8 e c o m i c  growth and ability to compete in 
the znternalionvl narkelplace depends OR tiLe full partici- 
pation of all members of OUT society, Mimr i l y  business- 
men and mmen have helped to e q a n d  OUT economy 
through innovation, hard work, and by taking advantage 
of the oppm-tunities available in our free market systems. 
These entrepreneurs have become a n  indispensable force 
in o w  economy, and they will continue to play (I key role 
in OUT eflororls to ezppand America8 share of world 
markets  1 

Cantraly to  this statement, compelling evidence exists that 
minority businesses are a severely underutilized national resource.2 
According to data compiled in the latest census conducted in 1987, 
minority busmesses account for less than nine percent of the total of 
all llnited States In 1987, 1.2 million minority owned firms 
generated gross receipts of S i i . 8 4  billion, which represents an 
increase of $43 4 billion over the 1982-87 period.‘ However, all firms 
in the United States had gross receipts of $1.99 trillion; therefore, 
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minority firms were only permitted to "participate" in a mere 3 So% of 
the national total j 

It has long been the poiicy of the federal government to help 
small businesses owned by minorities became fuiip cornpetitire and 
\?able busmess concerns 6 Congress has recognized that ''in troubled 
economic times minority business has been traditionally that seg- 
ment o i  the economy 'ha first. hit hardest. and hit longest The 
federal gmemrnent implements a wide range of socioeconomic pro- 
grams through ihe federal procurement process and uses federal 
procurement agency dollars. speciiicaiig appropriated for goods and 
senwes, to support these programs Federal assistance comes in 
many iorms and includes preferential treatment m obtaining pro- 
curement contracts and subcontracts, management and technical 
assistance. grants for education and trainmg. loans and loan guaran- 
tees. and surety banding assistance 

These affirmative action programs include the use of minority 
business "set.asides' that have grown significantly far more than a 
decade.1° Va'anous types of set-asides exist which include. but are not 
limited to, agency specific set-aside programs and set-asides created 
by Congress that explicitly establish percentages of expenditures 
earmarked far mmonty businesses 11 One o i  the programs with the 
greatest impact on the deveiopmenrai efforrs designed to increase 
smaii business participation in government contracts 1s the Small 
Business Administration's (SBA) 8(a) program 12  This program pro- 
vides preferential treatment in obtaining federal procurement con- 
tracts t o  "small disadvantaged businesses" enrolled in the program. 

The opportunities created by set-asides, preferential procure- 
ment poiicies, and similar programs have induced better-educated, 
younger minority entrepreneurs to create and expand firms in the 
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skill-intensive and capital-intensive lines of business where the pres- 
ence of minority-owned firms traditianally has been mlnimal.lg 
Hawever, minority-owned businesses lag behind their nonminority 
counterparts in several important respects.L4 In comparison to non- 
minorities, minority-awned businesses: (1) are less profitable as a 
s o u p :  (21 have an incidence of nonprofitabllity that is over four 
times greater than nonminorities; (3) are highly leveraged and thus 
vulnerable to delinquency on debt obligations, making actual failure 
more likely; and (4) are a younger group of iirms.16 

In an effart to combat this problem, Congress established the 
8(a) program The primary purposes of the 8(a) program, BS manda 
ted by Congress, 01e as follows: (1) to  foster business ownership by 
individuals who are both socially and economically disadvantaged; 
(2) to promote the competitive viability of these businesses by pro. 
viding cantract, financial, technical, and management assistance; 
and (3) to expand the federal government’s procurement program 
far product5 and services from small businesses owned by individ- 
uals who are both socially and ecanamically disadvantaged.10 The 
SBA administers the 8(a) program through its central aiflce in Wash- 

LaBatei. supra note io, sf 67 
Y d . a t 6 1 .  
Illd. 
IBH R REP No. 056, supra note 7 ,  at 3.  This congre9donal mandate resulted 

from a thoroueh review Of the 8(al procam conducted in the mld-lO70r in which 
Conmess found, with specific reference to the S(a1 program, the fouowmg. 

(A) Thal the ~pportunity fnr full wIIIcIP~tIon m DYT free enter- 
pnse system by meisiiy and eeonomieaiiy dlsadYanmged persons in 
essential Lf we me to obtain roclpl and eeanomlc eea l i fy  for such per- 
sons and improve the functioning of our national economy. 

(81 That many such p e ~ o r u  are soclalls disadvantaged beesure of 
thelr ldentlfleation 88 members of certain COUPS that have Buffered the 
effect8 of diseriminafon. pmetlees Or Similar lnvldiaus cireumnlances 
overwhichthey have nocontrol; 

(C) That aueh groups include, but are not llmaed fa, Black Ameri- 
cans, Hl8panie Ametieanii, Xative Americans, and other minotitiea, 

(Dl mat rt 11 in the national lnteleit to expeditloudly amebarate 
the eondltmns of soelsily and economleaily disadvantaged coups,  

(El That such conditions can be improved by prowding the maxi. 
mum PraEticable oppartunlty for the development of smaU bumnes con- 
cerns owned by members of aoeially and eCOODmlCaUy dlssdvmfaged 
@-“Pa: 

(F) That auch development can be matelially advanced through 
the procurement by the Urufed States of BmiCles, equipment, euppue~, 
bewiees, matenah, and COn(itmcfion work from rueh concerns; and 

(G) That BUch pmcuremenla slm benefit the United Stater by 
encourasq the expsniion of mppPe19 for such procurement thereby 
encouralw competition mom such avpphers and pmmotlng economy 
m such proeuremenfr. 

Id 
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ington D C..  with ten reaonal offices and more than sixty district 
off,ces." 

The 8(a) program has provided many benefits to minority enrre- 
preneuri. For example. as a result of 0(a) program participation. 
many firms have been created that aou ld  not otherwise have had 
the resources to go into busmess.lY Addmanally, many firms have 
stayed in busmess because of 0(a) program support, while others 
hare increased sales and income, resolved bonding problems, and 
impraied credit capabilities 1s However, almost from its inception 
the 0(a) program has been plagued with mqor problems and contro- 
versy concerning Lts admimitratmn These problems prompted the 
often-cited phrase that ' the 0(a) program has done too much far too 
few for too lo"g."20 

hscal year (FY) 1992 marked the twenty-fourth year of the 8(a) 
program. Since 1960, &a) program participants have received Over 
79,000 coniracts valued at over 839 billion 2 1  During FY 1992. the 
4509 firms paflicipating in the 8(a) program received nearly 84.02 
billion in contracts and modifications 2 2  This represents an increase 
over the previous fiscal years. In FY 1901, there u-ere 3922 firms in 
the 0(a) program.23 These 8(a) contractors received 4386 new con- 
tracts and over 16,600 modifications to  new and existing contracts, 
all of which totaled $3.77 billion 2 1  In FY 1990, the 8(a) program 
awarded 8924 new contracts and over 14,300 modifications for a 
total of S3.83 biilion.25 
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In 1988, Congress enacted the Business Opportunity Deveiop- 
ment Reform Act of 1988 (BODRA),2B which represented the first 
mqor revision of the 8(a) program in ten years.2' Congress enacted 
BODRA because, over the years, the 8(a) program had been unable 
to achieve its goal of developing disadvantaged firms into viable 
businesses.28 This legislation made Significant changes in the 8(a) 
program to improw its organization and participation standards, 
business development activities, and averall management 

In January 1992, the General Accounting Office (GAO) issued a 
report that contained findings indicating that the SBA had difficulty 
Impiementlng many of the changes mandated by the BODRA.30 
Moreover, the GAO found that a lack of reliable data on many pra- 
gram activities hindered the SBA's ability to effectively manage 
the 8(a) program in a manner consistent with the BODRA's 
 requirement^.^' 

The BODRA also established the Cornm~saon on Minority Busi- 
ness Development (CMBD or Congress created the 
Commission to assess the operations of all federal programs (includ- 
ing the 8(a) propram) designed to promote and foster the develop- 
ment of minority owned businesses to ascertain "whether the pur- 
poses and objectives of such program[s] are being At the 
end of its tenure, the CMBD issued a final report34 to the Congress 
and the President that contained detailed findings, conclusions, and 
recommendations for statutory or regulatory changes necessary to 
further the growth and development of minority businesse5.36 

The CMBD's final report included several significant proposals 
ior promoting national economic development through Stimulating 
minority business programs. One of these proposals concerned the 
SBA's administration of the 8(a) program. The Commission con- 
cluded that the SBA had failed to  fully utilize Its authonty to provide 

V'ub L. No 100-666, 102 Slat 3881 (19881 lhereinaffer BODRAl 
Z'ProbiemnmRsslructxunng, mpianofe 17,at 18 
"Id at 3 
ZBId at 20 

at 10. 
3LId 
32BODRA. supra note 26, 9 5Qi(a) 
'aid 6 605(bXlI(AI 
adsee Fino1 Report. a n a  note 2 The Commisiion w a  required to i r~ue  an 

mterlmreponbyDecember31. 1990andaflnalrepanwithinaneyearoffheinterim 
repon. BQDRA,mmnote26, ~505(bX21(A1,(81, (C). 

laBODRA, Supra note 26, 8 iO5(b)(2)(Cl The Cornmiision's pmpoied flndingp 
and cmclu3mna represented the culmination of acfivl l ie~ that covered 42 states and 
100 Clues, lncludlng I8 hearing, and town meetme  and testimony from mole than 
600 witnesses Ftnol mort, =pro note 2. at XJI 
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meaningful business development assistance to firms enrolled in the 
8(a) program.g6 As such, the Commission recommended removing 
most of the SBA's authority under the Small Business Act regarding 
the 8(a) program and vesting it in a new statutorily created adminis- 
tration within the Department of Commerce.3' The development of 
"Historicaiiy Underutilized Businesses" (HUB)38 would be the sole 
mission of this new administration.38 

This recommendation, If followed, would have a significant 
impact an the SBA, an organization that has been in existence since 
18.53 and has about 4000 employees and more than 100 offices 
throughout the United States 40 The SBA has defended its minority 
business development efforts $1 As B result of the Commission's rec- 
ommendations and findings, the SBA has proposed broad, far-reach- 
ing initiatives aimed at deregulating and redefining the 8(a) pro- 
gram.42 The SBA argues that the concepts represented in its 
proposals reflect the basic philosophy underlying the Cammission's 
recommendations, and if adopted, these proposals would make the 
8(a) program more effective, efficient, and responsive to the needs 
of minonty businesses.'3 

This article examines minority business enterprise assistance, 
focusing on the SBA's 8(a) program. It explores the history and 
development of minority business enterprise assistance, and dis- 
cusses the legal challenges to  minority business set-asides in light of 
recent judicial decisions The article addresses problems confronting 
the SBA in its administration of the 8(a) program, and evaluates 
whether the 8(a) program actually accomplishes its stated goals 
Finally, the article proposes recommendations concerning the future 
of 8(a) program assistance. 
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11. Small Business Set-Asides: The Early Years 

Before evaluating the current minority business environment, 
it is important to understand the broader historical context from 
which the concept underlying minority business enterprise progams 
and the 8(a) program developed. hday ' s  policies, regulations, and 
programs that impact on small and minority businesses "are the 
result of an evolution ai efforts initiated by the government to assist 
in creating economic wealth in a Semi-protected marketplace."44 
Although the 8(a) program assists small businesses owned and con- 
trolled by socially and economically disadvantaged individuals or  
groups, the concept behind this program evolved from the govern- 
ment's efforts to msist all small businesses without regard to the 
busmess' ownership This section examines these ongins in an effort 
to place the 8(a) program in Its proper historical context. 

A.  Smaller War Plants Corpomtion 
The concept behind the 8(a) program has roots dating back to 

World War 11. As a result of the stock market crash of 1929, the 
government, during the period preceding World War 11, was attempt- 
ing to restore confidence in the United States financial and business 
system by creating laws and agencies aimed at  protecting inves- 
ton.46 The stack market crash created the need to restructure the 
United States banking and financial systems, and began what some 
caiied "a new era in America where the positive aspects of risk, 
enterprise, and individuality gave way to security, safety, and 
bureaucracy."46 

When the United States entered World War 11, substantial busi- 
ness opportunities arose ior companies that could provide goods and 
sewices to the government. Based on a need "to mobilize the pro- 
ductive facilities of small business in the interests of successful pros- 
ecution of the war, and for other ~urposes," '~ Congress created the 
Smaller War Piants Corporation (SWPC). Congress authorized the 
SWPC to enter inta cantracts with the federal government48 and 
subcontract the pedormance of these contracts to small business 
concerns or others.4s The law specified that if the SWPC w a  certi- 

' > I d  at 7 The govermem created there IZWI and regulalrons fa undewnfe an 
Indwldual's ravings They offer protection of mvestmenta made by unlaphisucated 
lnveltOIS and flnanelal support for both large and ~ r n a l i  buamesses. I d  

** Id 
"ActofJune 11 1942,Pub L Po 603,SSSfat 311 

5 4(f1(4). 
*Bid. 54(fK6l The rubcontractingporerioftheSWPCwerel~mitedonly bythe 

regulations prescnbed under the nnt Kaar Powers Act af 1941. which confamed no 
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fled as competent TO perform any specific government contract, 
then the SWPC had the right to receive the  contract coupled with 
extensive subcontracting Some congressmen viewed 
this power to subcontract with small business concerns BS "notice to 
the procuring agencies to award small business a fair proportian of 
the pnme contracts ' ' u  

Although Congress's intent far the SWPC was to have I t  a m s t  
m a i l  businesses in obtaining contracts during World War 11, the 
SRPC actually entered into very few contracts 52  Additionally.. meq- 
uities in the distribution of contracts during the early sears of the 
war resulted m a situation where even though 100 large corporations 
had received sixty-seven percent of ai l  prime contracts. over one- 
sixth of the nation's small businesses were forced t o  go out of busi- 
ness.53 Congress did not a a n t  this mistake to  occur again 

B. Small Defense Pla,itsAdminzstration 

In 1051, the  Korean War created substantial busmess appar- 
tunities for those companies that could a m s t  the government in 
rapidlg mobilizing the nation's resources. As a result of the problems 
identified during World War 11, Congress recognized that the "mobii- 
ization program had to  extend domn into the m a i l  plants.'' which 
were regarded as a maor  source of productive strength.54 To ensure 
that small businesses would receive a fair proportion of federal 
prime contracts, Congress created the Small Defense Plants Admin- 
istration (SDP.4).56 Congress gave the SDPA the same power to sub- 
contract that It had given to the SKPC during World War I1 6E 

The statutory language authorized procurement officers to 
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contract w t h  the SDPA when the SDPA certified that it was compe. 
tent to perform the specific government contmct.67 Although thls 
language appeared to give procurement officers discretion to con- 
tract with the SDPA, Congress's intent m passing the legislation was 
to  leave no discretion with the procuring agency to refuse to  con- 
tract with the SDPA once certification was complete.j8 However, 
despite this broad contracting authonty, the SDPA made little use of 
its P O W ~ I S . ~ ~  

C. Small Business Administration 
Following the Korean War, Congress sought to create an agency 

to  replace the SDPA that "would be given powers and duties to 
encourage . . . small business enterprises in peacetime as well as in 
any future war or mobilization period."eO Accordingly, pursuant to 
the Small Business Act of 1Q53,nL Congress created the Small Eusi. 
ne85 Administration (SBA) on July 30, 1953, as the  first independent 
agency of the federal government established in peacetime solely to 
advise and assist the nation's small business concerns G2 Again, as 
with both the SWPC and SDPA, Congress granted the SBA the 
authority to  enter into contracts with other government agencies 
and arrange for the performance of these contracts through sub- 
contracts to  small business concerns.63 However, the SBA's powers 
were not as broad as those Congress granted to the SWPC and the 
SDPA 

Whereas both the SWPC and the SDPA had authority to  "con- 
tract without regard to  any other provision of law," Congress did not 
include this provision in the language creating the SBA.04 Two possi- 
ble explanations have been given for the deletion of this language. 
First, because Cang~ess created the SBA to function during peace- 
tune, it wanted to ensure that the SEA functioned with due regard 
to  other laws and regulations governing federal contracts.86 Second, 
if Congress had included this provision, the SBA's contracting 

jSThe House Report discussing the act that created the SDPA mdieated that the 
Buthorny of the SDPA t o  cenlfy  allfl fled imail businesses for prime cmfmcB wao 
~ ~ n e l u ~ i v e  and that, If refused by the proeunq government agency, the SDPA WBI 

' empawered to fake prime contracts m d  Iubdrrlde them among small manufac- 
turers."SeeH R REP Yo 6 3 9 . s u ~ r o n o r e 5 4 .  at31 

6BHR.REP No 484, 83dCon8, lifSeas S(19531 
6old 8t 2 
#IPub L No 83-163. Titlell. 67 Slat 232 (1913). 
b'HR REP No 956.sugronore7.at2 
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powers would be Imnuted only bg the regulations prescnbed under 
the Far Powers Act of IQll-xh~ch became extremdy iimired afrer 
the end of the Korean War In deleting this language, Congress pre- 
vented the SBA from "becammg a unual lam unto itself for the 
purpose of contracting ' ' 86  

When first established. the SBA functioned as a temporary 
admmmstratmn 67 It was not until the Small Business Act of 1968.- 
which amended the Small Business Act of 1953, rhat the SBA became a 
permanent independent agency with traditional contracting authority. 
The SBA's Stated purpose at that time was to accomplish the 
followmg. 

(Alid, counsel, mast ,  and protect. insofar as possible, the 
interests of small business concerns m order to  preserve 
free competitive enterpnse, to  insure that a fair propor- 
tion of the totai purchases and contracts far property and 
services for the Government (including but not iimited to 
contracts for maintenance, repair, and conssruction) be 
placed with small business enterprises to  insure that a 
fair proportion of the total sales of Government property 
be made to such enterpnses, and to maintam and 
strengrhen the overall economy af the K a t i ~ n . ~ ~  

D. Assistance to Disadvaxtaged Small Bvsinesses 
The Small Business Act of lS68 (IS68 SBA) provided the statu- 

tory basis for the use of set-aside programs authorizing preferential 
treatment in the award of government contracts to small busi- 
nesses.70 Specificaily, section 8(a) of the 1958 SBA became the vehi- 
cle for providing Subcontracts to small and minority businesses, even 
though its provisions initially were targeted to  all smaii firms.'l At 
that time, section 8(a) authorized the SBA: 

(1) to enter into contracts with the United States Govern- 
ment and any department, agency, or officer thereof hav- 
ing procurement power obligatrng the Administration to 
furnish articles, equipment, supplies, or materials to the 
Government; 

(2) to  arrange for the performance of such contracts by 

'aid 
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negotiating or otherwise letting subcontracts to small busi- 
ness concerns or others for the manufacture, supply, or 
assembly of such articles, equipment, supplies, or mate- 
rials, or parts thereof. . . 
However, because the SBA believed that  the efforts to start and 

operate an 8(a) p r o s a m  would not be worthwhile in terms of devei- 
oping small business, the SBA’s power to contract with other govern- 
ment agencies essentially went u n u ~ e d . ’ ~  The program actually lay 
dormant for about fifteen years until the  racial atmosphere of the 
1960s provided the impetus to wrestle the SBA’s 8(a) authority from 
its dormant state.74 

The raciai turbulence of the 1960s brought about increased 
social consciousness and directed attention to labor surplus are= 
and to small business concerns awned by economically disadvan- 
taged individuais.76 At the same t m e ,  government investigation of 
civil disorder in the nation’s inner cities revealed that in the area of 
government assistance to small business, generally two societies 
existed-”one Black and one White . . . separate and unequal.”78 As 
a resuit, pressure increased in Congress to use the authority g a n t e d  
under the 1958 SEA which empowered the SEA to contract with 
other government agencies and subcontract to small businesses77 
while encouraging business ownership by minorities.78 The earliest 
statutory basis for federal aid to economically disadvantaged entre- 
preneurs appeared in the 1867 amendments to  the Economic Oppor- 
tunity Act of 1964,VS which, in part, directed the Small Business 
Administration to  assist small businesses owned by low-income 
individuals. 

1. President’s Fat Cities Program-Foilawmg the 1967 civil 
disturbances, President Lyndon E.  Johnson initiated the President‘s 
Test Cities Program (PTCP) where for the first time the SBA used its 
8(a) authority to direct federal procurement contracts to small busi- 
ness concerns.Bo In announcing this program on October 2,  1967, 
President Johnson stated: 

‘*Act of 18SS. mpm note 68. 5 S(aN11, 121. lbgether, these two aubsecllons 

‘ ~ M a g l o t t i i , m ~ ~ n a t e 5 0 ,  at 13 
“General Accounting Ofllee, Qwstionnbip & f f a o a u m s  oi the B(aJ pronrm 

form the basis for the S(a1 prosam currenfiy being adminutered by the SEA 

merit Ragram REP m COICREII, Rep No. GGD.75- 67. l(1076) (hereinafter 
tlamble ~ ~ c l z ~ a s l  

“Mamotti 1. mpm note KO. at 13 
“H.R. REP. l o  866, rupia note 7, at 2 .  
“Maaottl1,mranole 50. at 13 
‘-HR REP.No 856 ,awanote7 ,af2  
‘Vub L. No 00-222. 5 106(a), 81 Stat. 672 11067)(repe~led 1874) 
BYpusstlonoble&ffmiiums, mplanate 74,  at 1. 
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We are launching today a major test program to 
mobilize the resources of private industry and the Federal 
Government t o  help find jobs and provide training for 
thousands of America's hard core unemployed To initiate 
this effort, the resources of the Departments of Com- 
merce, Defense, Labor, Health. Education and Welfare. 
and Housing and Urban Development; the Office of Eco- 
nomic Opportunity, the General S e r v ~ e s  Administration, 
and the Smaii Business Admmstratmn. will be combined 
to provide maximum amstance and to minimize the added 
cost of those in private industry wlhng to assume respon- 
sibility for providing training and work opportunities for 
the seriously disadvantaged . . 
The PTCP initially fell under the jurisdiction of the Depart- 

ments of Commerce and Labor and relied primarily an the Depart- 
ment of Labor to provide training grants to companies hiring and 
training the unemployed 82 However, very few companies took 
advantage of the program, and in an effort to increase the number of 
businesses participating in the government's endeavor to increase 
job opportunities m the inner cities, the Johnson Administration 
turned to the SBA for ass1stance.83 

2. Decebpment of the SEA'S 8ia) Authority-The SB.4 utilized 
its 8(a) authority to obtain contracts from federal agencies and sub- 
contract them on a noncompetitive baas to  firms agreeing to locate 
in 01 near ghetto areas and provide jabs for the unemployed and 
underempioyed.84 The 8(a) contracts awarded under the program 
were not restricted to minority-owned firms and were offered to ail 
small firms willing to  hire and train the unemployed and under- 
employed in f n e  metropolitan areas. as long as the firms met the 
program's other criteria 

The Johnson Admimstratian's efforts were unsuccessful and 
did not result in the desired plant relocations, hinng. and training 
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The SBA began to recognize that the solurion to the problems of the 
hard-core unemployed inwived more than the creation of jobs;Br for 
minonty and low-income persans to become part of A m e n d s  eco- 
nomic mainstream, these mdwiduals would have to be offered busi. 
ness ownership opportunities Consequently, in the spnng of 1968, 
the Johnson Admmstratmn phased out the PTCP.Bg With the elim- 
ination of the PTCP, the SBA was left without a clear mandate or 
pulpose for exercising its S(a) authality, even though a precedent of 
using the aurholity to address socioeconomic problems had been 
set.so 

These events coincided with the presidentiai campaign and 
election of 1968, when "Black Capitalism" was emphasized and 
encouraged.81 In March 1969, in an effort to foster "Black Capital- 
Ism:' newly elected President Richard M. Nhon  established a 
national pro5am for minority business when he signed an executive 
arderQz creating the Office of Minority Business Enterprise (OMBE) 
in the Department of Commerce. A second executive 0rder,~3 issued 
in 1970, called for increased representation of the interests of small 
business concerns, particularly minority business enterprises 
(MBEs), within federal departments and agencies.94 

A subsequent executive order,g5 signed in October 1971, fur- 
ther enhanced the scope of the OMBE m developing programs to 
encourage subcontractmg by federal contractors with firms owned 
or controlled by socially or economicaily disadvantaged persons.g8 

the Comm onhmoll Business, 95th C o w  , 26 Sees 31 (197s) [hereinafter M i m t y  
ConrmCting] (report from the SBAS S(a) Review Baard) 

~'pussrionobie W e c t i u w ,  supra note 74. at 2 

the vnemplayedmd underemiloyhd in these wear continued under the aus& oithe 
Hatiand Alllanee of Bwrnesamen (YAB). through the Job Opponunities I" the Bvsinesi 
Sector (JOBS) PrOeram As such a determination wz? made ( ~ r  That rime m hnnlilo Ihr 
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This order authorized the OMBE to provide financial assismwe to 
public and pn ra t e  organizations that provided management and 
technical assistance to MBEs Q7 Additionally, the order empowered 
the Secretary of Commerce to coordinate and review all federal 
activities to assist in minority business d e ~ e l o p m e n t . ~ ~  

With these executive orders, the President specifically 
directed the executive branch to promote MBEs ss Many individuals 
in government and industry looked to SBA's 8(a) authority as a vehi- 
cle to assist and support this movement loo 

Begmnmg in 1969, prior to the first of the Nixan YBE-related 
executive orders, the SBA changed the 8(a) program emphasis from 
simply hiring the unemployed in ghetto areas to developing success- 
ful firms owned by disadvantaged persons.l0' Motivated by the guid- 
ance provided in the executive orders, the SBA devoted Its 8(a) 
program resources to the placement of the maximum number of 
contracts with minorityawned small business concerns that could 
be enrolled in the program.102 The SBA's 1970 implementing regula. 
t10nsIOJ descnbed the intended use of the 8(a) authority by providing 
that ' '(ilt E the policy of SBA to use such authority to assist small 
concerns awned by disadvantaged persons to  become self-sufficient, 
viable businesses capable of competing effectively in the markei 
plaee."l04 The SBA hoped that these firms would be a more perma- 
nent source of employment opportunities in impoverished areas.105 

The SBA's administrative decision to turn Its 8(a) authority into 
a minonty business program acquired its statutoly basis in 1978 wlth 
the passage of Public Law 95-507, which broadened the range of 
assistance that the government-and in particular the SBA-could 
provide to minority businesses.108 One of the most comprehensiie 
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statutes ever enacted dealing with minority business develap- 
ment,l07 this law was hailed as "landmark legislation to  increase the 
smaii and minority share of the federal procurement dollar."108 

As a result of Public Law 95-607, all federal agencies with pro- 
curement powers are required to establish annual percentage gods 
for the awarding of procurement contracts and subcontracts to  small 
disadvantaged businesses (SDBs).lOe These federal agencies have 
Offices of Small and Disadvantaged Business Utilization (SADBU) 
that are responsible for carrying out the agencies' SDB responsi- 
bilities and for coordmating their programs with the SBA. However, 
this bill and subsequent legislation have not met the expectations 
surrounding them.110 

Ill. Challenges to  Set.Aside Programs 

Minority business set-aside programs have their mots in iong- 
standing government policies designed to strengthen the viability of 
small businesses."' The S(a) program is one of many programs that 
employ the procurement power to faster MBE.L'Z Literally hundreds 
of federal and State agency programs provide financial, marketing, 
management, and technical assistance to promote the economic 
growth of small and minority businesses.113 These minority prefer- 
ence programs, which direct public contracting dollars to minority 
contractors, have became the principal tools with which federal, 
State, and local governments have attempted to  redress the effects 
of past di~cr iminat ion.1~~ Additionally, these programs were devel- 
oped to ensure that professional opportunities were genuinely and 
equally accessible to ail qualified persons without regard to  race and/ 
or national origin.l'j However, these s e t a i d e  programs, sometimes 
referred to as affirmative action programs, have been extremely 
controversial because they necessarily place burdens on individuals 
as a result of their nonminority racial status. 

R REP KO O W  supra note 7 at 3 
agnoin I supia note bD at 1 
ddy, supra note 6.  at 5 

tea, mpm note 10, ar 53 
"A comprehenme hat of the numerous small bvrinesapreferenfialprograms em 

Cl 706 11989) 58 E CIN L REI 1097, 1126 (1980) 

1195, 1206 (ED Pa 1981) 
"W3nerd Bullding Conlmcfori A d n ,  Inc \, City of Phlladelpba. 762 F Supp 



16 MILITARY LAW REVIEW [Vol. 146 

Since 1978. the United States Supreme Court has been con- 
fronted with issues concerning the appropriateness and constitu- 
tional validity of affirmative action plans However, recent 
Supreme Court decisions appear to treat minority preference pro- 
grams administered by the federal government inconsistently, 8s 
opposed to those implemented by state and lacai governments 
These Supreme Court decisions have sent mlxed signals concerning 
the judicial branch s understanding af these minority business pro- 
grarns.'l' This section examines the recent Supreme Coun and fed- 
eral court decisions concerning minority business set-aside programs 
and evaluates their impact on future programs aimed at assisting 
minority awned businesses 

A. The Case sfcity of Richmond v. J.A.  Croson Ca 

Because the city of Richmond has failed to identify the 
need for remedial action in the awarding of its public con- 
struction contracts, its treatment of its citizens on a rac~al 
basis violates the dictates of the Equal Protection 
Cia"se."6 

With this pronouncement, the Supreme Court essentially abol- 
ished most minority preference business programs for public con- 
tracting at the state and lacai levels that were in effect at the time of 
the decision.ll0 In City o j  Richmond 1. J.A. Croson Co ,lZn the 
Supreme Court struck down a Richmond, Vir@ma ordinance enacted 
to set aside for qualified YBEs thirty percent of the dollar value of 
public contracts The Supreme Court granted certiorari to recon- 
sider the constitutionality of minority business set-aside pra- 
grams.'22 As a result of the Supreme Coun's ruling in Crosan. some 
lower courts have used the decision when considering the validity of 

Johnson Y Tmnipanarlan .4geney, 480 L S 616 (1867) [upheld 
county agenc) 1 voluntary affirmatlie action plan for hlrlng and 

tier and women) Wtgant % Jackson Bd of Educ 478 U S  267 
(1886) (struck down an affirmative action lsiofr plan under the Equal Prarectron 
Clause or the Foucteenth .<mendmentj, United Steelworkers Y Weber 443 
(1878)(upheld. underlifle VI1 the valrdifyaf apnrate empla~er's~oluntar? 
w e  a c f m  plan ~ , ~ n g  a prererence t o  minority ernplogeer in admiision ro  
p m ~ a m i )  Regenfsof Enn ofCal 5 Bakke. 438U S 265(187Bj(upheld the 

lntenm R~pori-lQQO, s u p m  note 1, at 9 
Cit) of Richmond %, J h Cronan Co 466 U S 469 511 11980) 
Wnayne L Fnerner, Cif) of Richmond v J A Cranon Co .You R o t  1(5 Hole 

""Ciaron 486 I S at 469 
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state and local set-aside programs that place minority businesses in 
peri1.123 

1 .  Facts-The ordinance in Croson, entitled the Minority Busi. 
ness Utilization Plan, was designed to increase minority particlpa- 
tion m public construction con t i ac t s .1~~  The ordinance required 
pnme contractors who had been awarded construction contracts by 
the City of Richmond to subcontract a t  least thirty percent of the 
contracts' value to qualified MBEs.lZJ The ordinance provided for 
waivers m "exceptional circumstances'' if no suitable MBEs were 
available 128 The stated purposes of the ordinance were to  remedy 
prior discrimination in the Richmond construction industry and to  
encourage increased minority participation in city construction 
contracts 127 

The plaintiff, J.A. Croson Company (Crosan), a plumbing and 
heating contiactor, submitted a bid for a contract to refurbish a 
Richmond city jaii.12s Croson was a non-MBE contractor; therefore, 
m an effort to meet the thirty percent requirement, Croson 
attempted to contact several MBE subcontractors to pedorm the 
plumbing f i t u r e s  portion of the contract.'Zg On the bld opening 
date, Crason was the project's sole bidder,l30 however, a t  that time, 
Croson had not located a suitable MBE subcontractor'3' As such, 
Croson submitted a waiver request form that described the MBEs It 
had contacted as either "unqualified," "nonresponsive," or "unable 
to quote.''132 

The city denied the waiver request because a local MBE, Conti- 
nentalHose, was available to supply the fixtures 133 After examining 

1"ld at  477 The ordinance defined B qualified klBE hl 'la] business at lea9 
fifty one wmenr of which IS owned and conrialled by mmont) COUP members ' 
Id sf 478 Addlrronally, the ordinance defined 'minority group members ' &! 

' I~jmzen8 of the United States a h a  B E  Blacks, Spmrsh-speakmg, Onentab, Indians 
Eskimos. or Aleuts ' I d  

1261d at478 
Il'(d 

ln*ld at 481 
1191d sf 482 The plumbing portion of the eontiact compnied ? E %  of the total  

contract price Id. 
.'"Id 
la'ld 
L'Zld 
1331d at 483-84 The ordinance stated that 
mjuJfify.9 Walier  1tmuifbeshownth8f eueryfemlble attempt hasbeen 
made to comply, and if must be demonifraied that sufficient, relevant. 
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Continental's price quote, Croson determined that It could not eca- 
nomically perform the contract employing Continental as the MBE 
subcontractor 134 Crosan agam applied for a waiver and, in the alter- 
native, requested an increase in its contract pnce.135 

The city denied both the waiver and the pnce increase and, 
instead, elected to  rebid the contract Croion brought suit against 
the city under 42 U.S.C 5 1983 in the United States District Court for 
the Eastern District of Virama (Eastern Virgima District Court), 
allegmg that the Richmond ordinance was unconstitutional under 
the Equal Protection Clause of the Fourteenth Amendment 137 

The Eastern Virania District Court138 upheld the ordinance in 
all respects, and the United States Court of Appeals for the Fourth 
Circuit (Fourth Circuit) applying a test derived from the 
Supreme Court's decision announced in Fulliloue u. Kl~trnrck,~~~ 
which gave great deference to Congress's findings of past societal 
discrimination in upholding a federal minority set-aside program 
Croson's petition for certiorari resulted in the Supreme Court racat-  
mg and remanding the case for further c ~ n s i d e r a t i o n ~ ~ '  m light of 
the Coun's mten'emng decision in Wysant c JacksonBoard ofEdu- 
cation 112 On remand, the Fourth Circuit held that the Pian violated 
the Equal Protection Clause of the Fourteenth Amendment."3 The 
City of Richmond appealed and the Supreme Court affirmed. 144 

Qualified Mmorlty Busmeis Enterpnies (whch can perform SubConlrmta 
or furnish supplles specified m rhe contract bid) we unaiailable Or are 
unwilling t o  panicipaie m The conrract to enable meeting the 30% MBE 
e"", ~"- .  

J A Croion Co t Richmond 779 F2d 181 197 (4th C a  1986) (quoting Richmond's 
Contract Clauien Mmunfy Business U f i l l i a f i ~ n  Plan (Contract Clauses) 1 D) 

Ib'C~asnn, 488 E S at 183 Craron maintained that I, could not perform the 
confiacc with Continental a! an MBE SubConlraclOr because (11 Continental *as an 
unauthorized supplier of the fixtures required under the contract (21 Conrlnental 8 

bid n a ~  itill rubjeer I o  eredlr approial, and (31 Connnental's bld W a s  hlgher than other 
quotations Croion had receiied Cantmental 5 bid wa5 actualli 56.183 29 higher then 
the next highesr bid I d  at 182 

l ' j l d  PI 183 
""Id 
'>.Id 
13.1 I Craion Co % Richmond. 779 F2d 181 182 i l t h  C a  19831 (clfmg the 

Eastern I irsnia Diifrier Court c deemon) 

"'476 C S 267 11986) IPrrlCt ~ c r u n n y  standard applied in holdmg that a lace. 
based layoff progarn agreed to b) a school board and the local teacher I unmn ,lo 
lafed the Fourteenth Amendmenr's Equal Protection Clause1 
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2. Analysis-The Supreme Court, in affirming the appellate 
court's decision, examined the scape of Richmond's power to adopt 
legislation designed to correct past discrimmation. Relying on the 
Supreme Court's decision in Wygant, Crason argued that Richmond 
was required to limit its race-based remedial efforts to eradicating 
the effects of its own prior discrimination 145 Richmond maintained, 
however, that the Supreme Court was bound by its decision in Full- 
iloue, asserting that Richmond had the power to define and attack 
the effects of prior discrimination in Richmond's constmction 
trade In a Dluralitv d e ~ i a o n . l 4 ~  the Suoreme Court reiected both . "  
of these arguments while affirming the Fourth 
invalidating the Richmond ordinance. 

Circuit's decision, 

The Court concluded that the Richmond ordinance had to be 
reviewed under the "strict scrutiny" test.148 To be declared vaild 
under this standard, racial ClasSifications must serve a "compelling 
interest" and be "nmowiy  tailored" to serve that interest.140 The 
Court noted that any classification based on race must meet the rigid 
test of strict scrutiny because often it is quite difficult to determine 
what classifications are "benign" or "remedial" and what ciasslfica- 
tions are inspired by illegitimate motivations.15o Toward that end, 
the Court stated: 

Indeed, the purpose of strict scrutiny is to "smoke out ' '  
illegitimate uses of race by assuring that the legalslative 
body is pursuing a goal important enough to warrant use 
of a highly suspect tooi. The test also ensures that the 
means chosen "fit" this compelling goal 90 closely that 
there is little or no possibility that the motive for the 
classification was illegitimate racial prejudice or 
stereotype.161 

"aid ar 486 
L?*i* 

L'rJustlce O'Connor %rote far the Coun in C,oson. and although her o p m m  LQ B 
mqonfg opinion m some pomons. and a pluralrly 10 orhen. her opinion iepiesent~ the 
mlnirn~m afnngency of reilex to he applied I" Cmsan-tme c u e s .  because h e n  IS the 
narrowest of the opinrom expressed by the mgonry of the concurring Justices See 
Patnck J Barchera. Croion A Look Faru,ard, A Look Bock. in Yihonin A ~ D  % o u n  
B ~ s c r ~ s i  Paoonri~s Rriii imo P~sauc C a v r a ~ c n \ c  IN TXE 1090s, tab C. 3 (1090) Lauer 
federal couf l~  an8lizmg decisions of a fragmented Supreme Coun are hound h) the 
holding s h x h  represenfa '''that p b m m  rake" by those Mernben who coocurred I" the 
judgments on the nmorest %rounds Mlarki Y United Starer, 130 U S  IS8 LO3 (1977) 
( w ~ o f m g  G ~ e g g  1 Georgia 426 L'S. 153, 160 n 161 Az such, lower COUM generally i l l 1  
follow Justice 0 Connorr decision when speahng for a pluraliw of the Court  

"BCrason. 488 K S at 403 
l'P!d at 60547 
Ij'fd at 483 
"?Jd 
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a. Compelling interest-The Court determined that an 
ordinance would s e n e  a compelling interest of addreasmg past d s -  
crimination only if the entity enacting the ordinance had established 
a factual predicate by demonstrating either that the entit) itself 
discriminated in awarding public contracts in the past, or that d w  
cnmmation in the specific industry had prevented MBE subcontrac- 
tors from competing meamngfully.162 The Court further established 
that even if the entity enacting the ordinance made the requisite 
findings, the "narrow tailoring" requirement compels the entity to 
consider "raceneutral" programs, and forbids unnecessaniy 
"riad" m e a s u ~ e s . ~ ~ ~  

In defending Its ordinance, Richmond argued 

(1) the ordinance deciares itself to be remedial; (2) several 
proponents of the measure stated their views that there 
had been past discrimination in the construction industry 
(3) minority businesses received 0.67% of prime contracts 
from rhe city while minorities constituted 60% of the 
city's population; (1) there were ,cry feir rnmonty con- 
tractors in local and state contractors' associations: and 
( 6 )  in 1077, Congress made a determination that the 
effects of past disclimination had stifled minorit) partici- 
pation in the construction industry natmnaliy.lj4 

After reviewmg these justiiications far the Richmond ordi- 
nance, the Supreme Court held that the city had failed to dQman- 
strate a compelling state interest m awarding contracts on the hasis 
of race.lSb The Court stated 

None of these "findings,' singly or together, proude the 
city of Richmond with a "strong basis in evidence for its 
conclusion that remedial action was necessary." There 1s 

nothing approaching a prima facie case of a constitutional 
or statutory violation by angone in the Richmond can- 
stmctmn industry15a 

In addressing the "remedial" nature of the ordinance, the 
Court stated that the "mere recitation of a 'benign' or leatimate 
purpose for a racial classification is entitled to little or no weight," 
and "simple legislative a~surances of good intention cannot s u f ~  
fice.''lj' The Court also concluded that Richmond's "generalized 

m 600 (puofing Wygani \ Jackson Board of Education 476 K S 267 
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asertions" of race discrimmation in the Richmond construction 
industry were inadequate to justify employing suspect classifications 
in awarding public contracts.16B Additionally, mere statistical dis- 
parity between the minority papulation and the MBE participation 
m city contracts was found insufficient to validate the Richmond 
ordinance.16e Similarly, evidence of low YBE membership in local 
contractors' associations was not probative of any discrimination in 
the iocai constmction mdustry.160 Finally, Richmond cauid not rely 
on congressional findings of national discrimination as a basis far its 
authority to address discrimination within the Richmond market 
area.lfll Thus, the Court determined that the Richmond ordinance 
lacked the factual predicate necessary to establish a compelling 
mterest. 

b. Nawowlg milored-Although the ordinance faded the 
test of compelling state interest, the Supreme Court stili analyzed 
whether Richmond had narrowly tailored the ordinance to remedy 
past discrimination. The Court limited its analysis to only two areas 
because it determined that "it is almost impossible to a s e s s  whether 
the Richmond Pian is narrowly tailored to remedy prior dacrimina- 
tmn since It LS not linked to identified discrimination in any wa.y,''Le2 

First, the Court found that the Richmond City Council appar- 
ently did not give any consideration to the use of race-neutral means 
to  increase minority business participation in city contracting.163 
The plurality noted' 

Many of the barners to  minority participation in the con- 
struction industry relied upon by the city tojustify a racial 

Lmld at 50041 

'"Id at 603 The Court emlamed that ' ' I f lor  low minonry membership In these 
blmclalioni to be relevant. rhe ens would ha%e to link i t  fa the number of I o c d  MBEs 
elrgible far membership If the stznsficd dapantg heween eligible MBEs and MBE 
membership r e r e  great enough. 80 inference of discrimmaton exe l~s ion  could 
_ l e  " Id 

161Id at 604 The Covn noted 
ConCess has made nafmnal findingr that there he4 been w~iefal dlscnm- 
lnatlon m B host of fields If all B state or local gm'erment need do 18 fmd 
B ConCessronal report on the JubJeet to enact B set &de propm,  the 
conatraints af the Equal Protection Claule will m effect. have been 
iendered a nullity 

"'Id at 507 
"316. 

Id. 
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classification appear IO be race neutral If MBE's dispro- 
portionately lack capital or cannot meet banding reqmre- 
ments, a race-neutral program of city financing far small 
firms would, a fortiori, lead to greater minority 
participation. 

Second. the plurality found that the thirty-percent quota could 
not be said to be narrowly tailored to any goal, except "perhaps 
outright racial balancing ' 1165 Discerning no need for a ngid numen- 
cal quota, the Court declared: 

Given the existence of an  individualized procedure, 
the city's only interest m maintaining a quota system 
rather than investigating the need for remediai action in 
particular cases would seem to be ampie administrative 
convenience. But the inrerest in avoiding the bureaucratic 
effort necessary to tailor remedial relief to those who 
truly have suffered the effects of prior dacriminanon can- 
not justify a n e d  line drawn an the basis of a suspect 
classification. 186 

Because the Richmond City Council never considered or rned 
race-neutrai measures and, Instead. implemented an arbitrary and 
n@d thirty percent minority set-aside, the Court concluded that the 
ordinance "obviously" was not narrowly tailored to remedy the 
effects of prior discnmmation.'B7 

B. The Case offulhlove \ Kiutznick 

Of particular significance in Croson was the Supreme Court's 
treatment of its prior decision in Ful1iloi;e. which upheld a minority 
set-aside program contained within a congressional spending pro- 
gram This section examines Fullilove and considers whether Croson 
had any effect on Fullilowe's applicablllty in future minority set- 
aside cases 

I .  Facfs-h Fullzloue the Supreme Court considered a Constit"- 
tmna: challenge to the Public Works Empioyment Act of 1977,1e6 
which amended the Local Public Works Capirai Development and 

>"'id 
' * ; Id 

Leeid at 608 
IB.Id The Court ~ IPO described the ordinance 81 ' s - o s s l l ~ l  ovennclul~vell ' for 

I ~ B  random i n ~ l u ~ m n  of racial Soupa, such a5 Aluetr and Eskimos. wha may nerer 
hawsufferedfrom discrimlnatmninihe Riehrnondarea Id at 506 

'"Pub L No 95-28, 91 Stat. 116l18771 
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Investment Act of 1976.16Q The 1977 amendments authorized an 
additional four billion dollar appropriation for federal grants to state 
and local governments for local public works prajects.170 However, 
the amendments conditioned elidbilitv for =ants on e m e n d i m  a _ " _  . "  
portion of the federal funds on minority business enterprises Specif- 
ically, the 1977 Act required that: 

Except to the extent the Secretary determines otherwise, 
no grant shall be made under this Act of any local public 
works project unless the applicant gives satisfactory 
assurance to the Secretary that st least 10 per centurn of 
the amount of each grant shall be expended for minority 
business enterprises.171 

This provision, known as the MBE provision, was challenged by sev- 
eral asmciations of construction contractan and Subcontracton, and 
a firm engaged in heating, ventilation, and air conditioning w0rk.1'~ 
They alleged that the ten percent MBE requirement violated the 
Equal Protection Clause of the Fourteenth Amendment, the equal 
protection component of the Due Process Clause of the Fifth Amend- 
ment, and various statutory antidiscrimination provisions ''3 

2. Analysis--The Supreme Court acknowledged that although 
programs calling far racial classifications required close examina- 
tion, the Court also was "bound to approach [its] task with appropri- 
ate deference to the Congress, a co-equal branch charged by the 
Constitution with the power to 'provide for the . . . general Welfare 
of the United States' and 'to enforce, by appropriate legislation; the 
equal protection guarantees of the Fourteenth Amendment."L74 As 
such, the Court, in a plurality opinion,l76 described a two-step 

"lid at 454 (quoting 42 U S C 3 6701(0(2) (Supp I1 lB76 ed I) 'hlmorlty 
buiinesr enremnne" %>m defined ag "a busmeas at leagf 50 per centum of which IS 
owned b? mlnonfy group menibera or, ~n case of a publicly owned bunness, at least 11 
per centurn of the stock of sh ieh  is orned by mmonr) group members ' I d  "Minont) 
group members" *,ere deflned ag "United Sratee ~it lzenb a h o  we Negroes Spanish- 
sppeaiung. Onentali Indians. Erkmos. andlUeuti'fd 

"gld at 455 
1-31d See id at n 5 whlch lists the applicable statutes a! 42 US C % S  1881, 

1883. 1885. ntle \l. p 601 of the CWII Rights Act of IBGl. Pub L 30 88352 78 Sfst 
212 42 U S  C 5 20006. nrle \ll. 31 701-716 of the C m l  Rights Act of WE4 78 Stat 
253. as amended. 12 L S C g 2000e 

"'Fulltiaae. 1460 S at 472 
">Although !he Court upheld the statute, no maonts opinion 1- obfuned 

The plurality decision of Chref duiflee Burger and the ~ o n ~ u m e n e e  of Jumce Powell 
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approach far exarnmmg minority set-aside legslation Courts first 
must decide whether the objectives af the legislation are within the 
power of C~ngress. ' '~ If so. the second part of the analysis must 
address whether the limited use of racial and ethnic criteria 1s a 
constitutionally permissible means for achieving the congressionai 
obJectlves without violating the equal protection component of the 
Due Process Clause of the Fifth Amendment 5 7 7  

(1 Within Congresszonal Pou,ws-The plurality decision 
held that Congress had the authonty to  enact the minority set-aside 
le@slatlon pursuant t o  both the Commerce Ciause and section five of 
the Fourteenth Amendment 178 

(1) Commerce Pozer-The Court determmed that the ieg- 
islative histoq of the MBE provision established that a rational basis 
existed far Congress's conclu~ion that the prevailing subcontracting 
practices of prime contractors could perpetuate the limited access 
minorit) businesses had to public cantracts. and that this inequity 
had an effect on interstate commerce lis The Court found that Can- 
gress, in taking action to remedy this situation could ha l e  used its 
power under the Commerce Clause to regulate the practices of pri- 
vate prime contractors on federally funded local projects.l60 Conse- 
quently, the Court concluded that the MBE prov~smn was wth in  the 
scope of Congress's power under the Commerce Clause.16' 

(2) Section FiPe of Fourteenth Amendment-The Court 
next examined the limitations imposed on the Commerce Clause's 
power to regulate the actions of state and iocal governments The 
Court looked to section five of the Fourteenth Amendment as a 
justification for Congress's power to regulate the procurement prac 
tices of state and local entities as g-antees of federal funds.'Bz The 
Court heid that the objectlies of the MBE prawsion were within the 
power of Congress under section 6 "to enforce. by appropriate legis- 
lation." the equal protection guarantees of the Fourteenth Amend- 
ment.163 Although Congress did not make express findings of past 
discrimination. the Supreme Court did not require these findings 
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because the Court determined that Congress had abundant evidence 
to conclude that minority businesses had been "denied effective 
participation in public contracting opportunities by procurement 
practices that perpetuated the effects of prior d i ~ c n m i n a t i o n . " ~ ~ ~  
Thus, the  Court concluded that Congress couid achieve its MBE 
objectives by exercising its power under section 5 of the Fourteenth 
Amendment.185 

b. Constitutionally P m i s s i b l e  Means-In finding that 
the minority set-aside was a constitutionally permissible means to 
achieve Congess's MBE objectives, the Court emphasized three sig- 
nificant characteristics of the legislation: (1) Congress's purpose was 
strictly remedial, (2) the set-aside functioned prospectively; and (3) 
the program's administrative safeguards provided for waiver and 
exemption.185 

On the basis of these characteristics, the Court noted that 
Congress has broad, comprehensive remedial powers, providing it 
with authority to enforce equal protection guarantees.187 The Court 
also asserted that, "Congess not only may induce voluntary action 
to  assure compliance with existing federal Statutory or constitu- 
tional antidiscnminatian provisions, but also, where Congress has 
authonty to deciare certan conduct unlawful, it may, as here, 
authorize and induce state action to avoid such conduct."l88 The 
Court rejected the contention that Congress, in exercising its reme- 
dial powers, must act in a ''color-blind" fashion. 189 

The Court also rejected a challenge that the MBE program was 
underinciusive, because, it was argued, the progam limited benefits 
to  specified minority groups rather than extending its remedial 
objectives to ail businesses adversely impacted by the effects of dis- 
advantage or discrimination.ls0 In dismissing this contention, the 

"Aid at 477-78 
"'Id at 478 
LaaId at 481-82 
lnTId 81 483 
~ ~ ~ l d  at48344  
lBBld 81 182 That the set-aside placed nonmlnonty firms at B disadvantage did 

not mpncr the Coun's decision 
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Court found no evidence "that Congress ha(d] inadvertently effec- 
ted an invidious discnmination by excluding from coverage an Iden- 
tifiable minority group that ha[d] been the victim of a degree of 
disadvanrage and discriminanon equal to or greater than that suf. 
fered by the groups encompassed by the MBE program ' ' l o t  

Similarly, the Court rejecred an argument that the MBE pra- 
gram was overinciuave, in that minority group members who had 
not suffered discnmination conceivably could receive improper 
benefits from the progam.102 In addressing this claim, the Court 
placed significant emphasis on the presence of administrative provi- 
sions for waiver and exemption withm the MBE program. finding 
that these provisions "provide a reasonable assurance that appiica- 
tion of racial or ethnic critena wiii be limited to accomplishing 
the remedial objectives of Congress and that misapplications of 
the program will be promptly and adequately remedied 
admimstrativeiy." 193 

In sum, the plurality found that Congress's method of remedy- 
ing the present effects of p a t  racial discrimination m public contrac- 
tmg were constitutmnai.194 

3. The Legacy of Fulliiove-As is evident from the previous 
discussion, the Fullilove plurality based Its holding primanly on def- 
erence to congessionai findings of past discnmination and a recogni- 
tion that Congress adopred an approach that was carefully tailored 
to remedy the effects of this discnmination. However, Chief Justice 
Burger, in writing the plurality opinion, refused to adopt a specific 
equal protection standard for analyzing minonty preference pro. 
grams.106 Instead, the plurality stated that "[alny preference based 
on racial or ethnic criteria must necessanly receive a most searching 
examination to make sure that it does not conflict with constitu- 
tional guarantees."'Qe 
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Commentators have interpreted FUilove as providing a broad 
mandate for MBE preference programs.1e7 However, because the 
plurality opinion failed to provide a specific formula of equal protec- 
tion analysis, the decision created a "standardiess" standard for 
judicial review.IQ8 This amorphous standard of review virtually 
ensured future htigation in the &rea of minority business set-aside 
pro@ams.'gQ 

Additionally, by framing the analysis in terms of a deferential 
review of congressional legislation, the Fullilove court avoided the 
question of the legitimacy of similar legislation enacted by a state or 
local government.200 The issues surrounding state or locally enacted 
race-conscious legislation would be "questions of specific applica- 
tion [which] must await future cases.'12o1 

4, The Impact of Croson-Croson does not detract from the 
validity of the Fullilove holding-that properly enacted federal 
minonty set-aside programs are a valid exercise of federal authonty. 
The Croson plurality distinguished Fullilove from the operative facts 
of Croson by stressing the difference between Congress's authority 
to enact race-conscious remedial legislation and the authority of 
state and local governments to enact similar 

In dismissing the city of Richmond's contention that its reme- 
dial powers were as broad as those of Congress, the Court wrote: 

What [Richmond] igmores is that Cona'ess, unlike any 
State or political subdivision, has a specific constitutional 
mandate to enforce the dictates of the Fourteenth 
Amendment. The power to "enforce" may at  times also 
include the power to define situations which Congress 
determlnes threaten principles of equality and to adapt 
prophylactic rules to deal with those situations.203 

employment. enme prevention. media ownership, franipanation. and enera:') (c ir i -  
t lon omhredj 

1m8Drab*m,sup7anote 197.at437 
~gsStoelfmg. sum note 114.81 1105 
smld 
~ '~h iUdovev .Kl~rrruck ,448U S 448. 486(19SO) 
2olSseClryofRlehmondv J A. CrosonCo., 488U.S 469,489-91(1989j 
'orld. at 490 
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While Section 6 of the Fourteenth Amendmenr was perceived as an 
expansion of congressional power to "Identify and redress the 
effects of society-wide discrimination," the Court held that the Can- 
stitution had entrusted the states with no similar p0wer .~~4  To the 
contrary, the Court heid that "Section 1 of the Fourteenth Amend- 
ment 13 an explicit constraint an state power . . . . ' ' z o ~  

Notwithstanding this pronouncement, Crosan recognized that a 
state or locality has authority to eradicate the effects of private 
discriminanon within its own leadative junsdiction when it wrote: 

Yothing we say today precludes a state or local entity 
from taking action to rectify the effects of identified dis- 
crimination within its jurisdiction. If the city of Richmond 
had evidence before it that nonminority contractors were 
systematically excluding minority businesses from sub- 
contracting opportunities, it could take action to end the 
discriminatory exclusion . . In the extreme case. some 
f o m  of narrowly taiiored racial preference might be nec- 
essary 10 break down patterns of deliberate exciusmn.Z(lfi 

States must exercise this authority to take remedial action within 
the constraints of section I of the Fourteenth Amendment.2n' More- 
over, for a state or local government's race-conscious le€lslation to 
withstand constitutional scrutiny, the state or iocai government 
must show with greater specificity than that required of Congress. 
(1) specific findings of discrimmation within the targeted industry. 
and (2) the particular need for race-based, as opposed to raceneu- 
trai, measures.zDB These requirements nrtually ensured future hn- 
gation over the adequacy of findings used to support minorit) set- 

sodid 
ZOjld Section I of the Faurreenfh Amendment provides that lo10 State shall 

make any law which shall deny t o  any person a i f h l n  Its lurlidlctlon [he equal 
profectmn of the lawi ' In recognlrrng this reilraint on state p o ~ e r ~  the C a u n  fur- 
iheritued 

D hold otherwise %would be 10 cede control over the Content offhe Equal 
Protection Cisure to the 50 stare lepslatvrer and their mynad p ~ l i l l ~ a l  
subdivisions The mere recitation of B benign 01 compensatov Purpose 
for the ube of B racial eiassiflcalian would esrenllPilly entitle the States to 
exercise the ful l  power of Conmeis under Section 5 of the Founeenfh 
Amendment and insulate m v  iacial clbislficatlon from iudicral IerUl ln i  
under Section 1 We beliere ihar such B resuh would bh confrau to the 
intentions of the R m e r r  of the Founeenth Amendment mho deslred Lo 
d a c e  clear limits on the State I me of race PJ a erlteimn foi Iemiafire 
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aside programs.z0g The next section will review the past-Croson 
caseiaw. 

c. Post-Crosan Cases 

The aftermath of Croson brought a fervor of judicial activity. At 
the time that Croson was decided, more than two hundred iocsi 
governments and thirty-six states employed various kinds of set- 
aside programs directing public contracting dollars to minonty busi- 
nesses.210 After Crown, aggrieved contractors vigorously litigated 
the validity of minority preference plans, while successful bidders 
found themselves in bid protests and as parties to  potentially void 
public contracts 211 

According to  the Minority Business Enterprise Legal Defense 
and Education Fund (MBELDEF), as a result of Croson, many states 
were farced to take steps "to dismantle their race and gender con- 
scious MBE programs."212 Many lower courts stmck down MBE set- 
asides.213 As a result, state and local governments faced the difficult 
task of crafting constitutionally permissible minority utilization 
plans that could withstand judicial scrutiny.214 It IS not sumrising 
that, in 1990, the United States Commission on Minority Business 
Development (CMBD), in its interim report on historically under- 
utilized businesses, reported that Croson "had a chilling effect on 
the myriad of state and iocai programs desigmed to promote minority 
business deveioprnent."z16 The MBELDEF, while documenting the 
destructive effect of Croson an minonty owned businesses, identi- 
fied the following examples: 

in  Richmond during July 1987, when its program WBS first 
overturned by a lower court, minority business constmc. 

*lnIntam Repmt--1990, wpla note 1, at 8 The CMBD reponed that, at the 
tme a i  Its wtitlng, ti5 race-b-d, set-aside programs had been, or were being, chal- 
lenged Nine ofthe these progams had either been declared u n ~ o n ~ t i f ~ t l ~ n ~ l  or were 
being halted by temporaw or permanent injiuncrionr Additionally, twenty stale and 
loealjunidicti~ni had voluntarily suspended or ended their propms Id 
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tion firms were participating m cny construction at a rate 
of nearly 40 percent of the total dollars. Immediately after 
the COUR'S decision. the mmonty business share fell to 15 
percent and was below 3 percent during the first 311: 
months of 1988 

In Tampa, the 22 percent minority business participation 
level m the pnor year dropped to  5.2 percent in the q u a r ~  
ter following suspensmn of the 25 percent goal in March 
1589. The number of contracts awarded to Black awned 
companies decreased 55 percent. while contracts to His- 
panic firms fell by 50 percenr.ZL6 

The Supreme COUR'S holdings in Fulli lor~ and Croson created a 
dual inquiry for evaluating the constitutional validiry of MBE pro- 
grams in the public contracting a ~ e n a . ~ l ~  A court first must deter- 
mine whether the governmental body minating the !dBE program E 
the United States Congress or a state 01 lacai government entity. The 
answer establishes the standard of review that the courts will applg 
to the case, which constitutes the COUR'S second level af inquiry 
Those MBE programs sponsored solely by state or local governments 
are subject to the strict scrutiny standard outlined in Croso,~, while 
programs advanced by Congress face Fullilovek intermediate level 
of scrutiny.Z18 Consequently, the answer to the court's first Lnquiry 
r e v  well may be the angle most important factor in validating an 
MBE program 

B e c a u s e  of the dual inquiry created after Croson and Fu1bloz.e. 
cases mvolnng racial preference legislation in public contractmg can 
be divided into at least three separate categaries.*lB The first cate- 
gory involves leaslanon enacted solely by state and local entities 
with no federal inralvemenr Croson falls within this categov. The 

"l"Fzw1 Rtsurt. mpva note 3.  at 00 The HBELDEF ale0 identified the 

Hillsborough Count). Florida had its minority businers awards drop by 55 
percentime iriprogarn uasntruckdown 
In Philadelphiai 1 public uorka wbConIiaCt3 awmrded ID mmonls or 
unman-owed frms m Ma) 1990 [were] 07 percenr less than ithe? r e m  
the same month B year p r e i - ~ o ~ s  May l a g  the first full month since the 
court found 1 k  ordinance u n ~ o n ~ f l f ~ f l ~ n a l  In the 6 months from Yai 3 
1000 to Kmember 13 1900. the mlnorlfy busmeis partlcLpatlon rate fell 
t o  a mere 1 02 percent 

"'Sees J Groies&Soniv FubonCaunr). 020 F2d 752 776 (11th Clr 1001) 
218Sse zd for a r i t ~ a f m n  m which the Knsed Stares Court  of Appeal? for the 

Eleventh Circuit (Eleventh Circuit) remanded a cage to the dislncr court because the 
dlrtriet court applied the xmng l e i e l  of scruriny m evaluating 8n MBE p r o y a m  

followmg 

id 

'eg"latl0n 
"PBorcherr. m p r o  note 147, ai 8-0 
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second category consists of cases m which federal funding contrib- 
utes to a state or locally administered contract, but the availability 
of the federal funds is conditioned an the  state or local entity com- 
plying with a federal directive to give a racial preference. f i l l i love 
is included within this category Finally, the third category involves 
cases in which the federal government acts directly in implementing 
a racial preference program without using a state or local govem- 
rnent intermediary The Supreme Court's most recent racial prefer- 
ence decision, Metro Broadcasting, Inc v. FCC,2Zo is an example of a 
categoly three case. This section will examine the treatment of 
post-Croson cases at the federal court level within each of these 
categories 

1. cat ego^, I Cases: Pure State and Local Action-As noted 
above. Category I consists of cases m which a state or local govern. 
rnent implements a racial preference program without federal 
involvement. The validity of thew programs IS assessed under the 
"strict scrutiny" standard Set forth in Croson. Accordingly, courts 
are required to determine (1) whether a compelling state interest for 
establishing a racial preference program exists; and (2) whether the 
program LS narrowly tailored to accomplish the stated purpose. 

In O'Donnell Construction Co. v District ~ f C o l u r n b i a , ~ ~ l  the  
United States Court of Appeals far the District of Columbia Circuit 
(D.C. Circuit), reversing the decision of a lower c 0 u r t , ~ ~ 2  enpined 
the operation of the District of Columbia (D.C. or District) Minority 
Contracting Act (MCA).2Z3 The MCA required each District agency to  
"allocate Its construction contracts in order to reach the goal of 
thirty-five percent . . . of the dollar volume of all construction can- 
tracts to be let to minority busmess enterprises."z24 The D.C. Circuit 
determined that Croson provided the standard for reviewing the 
MCA,ZZS and found that because the District failed to  establish a 

more defillled dlscvasion of .Metro B?oadrast 

'2ZO'Donnell Constr Ca I Dirrncf of Columbia. 762 F Supp 384 (D D C 18911 
'13D C Coa i  .A\\ 0 3  1-1141--1-1151 (IS811 
=**id 9 LL1146(a)(l) 
21eODannell, 1992 E.S App. LEXlS 8827 at '8 The DiirncL orlgndy had 

arguedthat theFullzio~~Jfandsrdapplledro theMCA becauseof theDistrier'sunique 
sfatus as a federally-created munlclpnl corporation and consesslonal oversight af its 
local IeOJlrtlon me Dietnet contended that ~ t ,  therefore. ego)ed the 8 m e  conslifu- 
tlonal mandate t o  enforce the dictates of the Fourteenth Amendment u C o n s e l  drd 
However, the D C Cireult rqeeted tho argument stating "itlhe Diifnct of Columbia 
Council doer not share Consera's ~mifnuLl~nal poweri, and1 Iclonpesslood over- 
sight of the District d1d not and did not purport IO. transform the Council's enacf- 
menfs into consesrlonal legelallon designed to enforce the Fourteenth Amend- 
ment " Id See oiso O'Donwll. 762 F Supp sf 363 n 11 (rejeetmg identical argument at 
d m r m  COUR level] 
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"strong basis in evidence" to support its racially-based program, 
O'Donneil demonstrated a ilkellhood of prevailing in its equal pro- 
tection challenge ms The D C Circuit therefore granted a prehmi- 
n a n  injunction against the operation of the program 

The D.C. Circuit pointed TO several factors that influenced Its 
finding that the District had no compelling interest far enacting the 
YBE provision. For exampie. the court concluded that in enacting 
the YCA, the District improperly had relied on "generalized aiser- 
tions" of society-wide discnmmatian in the construction industryzzs 
and made "flawed" statistical inferences concerning the level of 
minority contracting participation.220 The court also found that the 
District's "random mclusmn'' of racial groups far which no evidence 
of past discnminatmn existed "raise[d] doubts about the remedial 
nature of the [MCA's] program."230 Because the court determined 
that the Diitnct never identified any specific past discnmmatmn for 
any minonry group within the construction mdustry it was npossi-  
ble for the court to BSEBSS whether the YCA program was a "nar- 
rowly tailored" remedy 231 

Other courts have simiiariy enjoined rhe operation of MBE pro- 
grams that did not meet both prongs of the strict scrutiny stan- 
dard.232 In F Buddze Contracling Co. L City ofElyria,z33 the United 
States District Court for the District of Ohio (Ohio District Court) 
considered an  Eiyna. Ohio, ordinance requinngprime contractors to 
subcontract a minimum percentage of public contract doiiars to 
minonty busmesses.?34 in finding no compelling government interest 

~wJ'ih*neli. 1882 u s ADD LEXlS 8827 at '27 
Zn-The D C Circuit also found that O'Donnell had demonstrated thar the Other 

three ~PCIO~S necessan far issuing a prehmmw in~unction were present (1) whether 
0 Donne11 would suffer irreparable !wury if the iwuncrmn XBI no1 canted (21 
rhether other parries interested I" the proceedings would be SUbLmtlall? harmed 
and (31 consideration of the publre interest I d  

'31ld at '23 
Z W e e .  e y , Contractors Ass'n of E Pa \ City of Philadelphia 736 F SUPP 

1274 (E D Pa 1990) (set-arde progarn declared unconstitutional under Ifller Ecru- 
tin) standard) For ca3ei in i hrch the federal coum did not iule on the merits of the 
canifrlvrionai challenges to the at issue set-anide procams but expressed doubt an IO 
the ialidify of the pmcms see U0rtheQSrem Florida Chapter of the Associated Gen 
Conrractarr of Am t, CII) of Jacknoniille. 686 F 26 1283 (11th Ca 1990) located on 
olhmgrolmds, 8ElFZd 1217( l l t hCl r  18921, Gen Building Cantrac tor r~ I r 'n  1°C > 
Cifr of Philadelphia, 762 F Supp 1196 ( E D  Pa 1881) and Capeletfr Bror Inc 1 
MefropolifanDade County, 73E F Supp 1040(S D Fla 1890) 

2"773F Supp 1018(X D Ohio1881) 
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m enacting the ordinance, the district court, as in O'Dannell, noted 
the lack of factual evidence supporting a finding that past andlor 
present discrimination existed in the specific area covered by the 
iegislation.zab The district court also heid that  the ordinance was not 
"narrowly tailored" to achieve its pulpose, because the city made 

natives before enacting the race-based l e g i ~ l a t l o n . ~ ~ ~  Accordingly, 
the district court permanently edoined enforcement of the ordi- 
nance.937 In Main Line Paving Co., 1%. n. Board o j E d z ~ c a t i o n , ~ ~ ~  
the  United Stater District Court for the Eastern District of Pennsyl- 
vania also invalidated a minority set-aside policy finding a lack of 
"specific" factual predicate to  justify the school board's policy23S 
The district court also found that the school board had failed to 
narrowly tailor its policy to  accomplish the remedial pulpose, 
because it did not consider race-neutral means, which resulted in an 
impermissible burden on nonminorities.240 

no showing that  it attempted Less discriminatory, race-neutral alter- 

It is important to  recognize that even though a state 01 local 
government race-conscious program may meet the "compelling 
interest" prong of the strict scrutiny test, the pro5am still must 
satisfy the "narrow tailoring" requirement. In Canmete General, 
Znc. 2'. Washington Suburban Sanitary the  United 
States District Court for the District af Maryland (Maryland District 
Court) examined L iocal sanitary commission's Minority Procurement 
Policy (YPP), which was designed to encourage the participation of 
MBEs m bidding for procurement contracts.242 Although the Mary- 
land District Court determined that the sanitary commission argua- 
bly had shown a sufficient factual predicate t o  establish p a t  dis- 
crimination in support of the MPP, the court invalidated the program 
because the MPP was not narrowly tailored to serve the interest of 
remedying past d i s ~ r i m i n a t i o n . ~ ~ ~  Similarly, in Coral Cons tmt ion  
Co. v. King County,244 the  United States Court of Appeals for the 
Ninth Circuit (Ninth Circuit) invalidated the county's minority busi- 
ness enterprise set-aside program after assuming, arguendo, that the 
county had met its burden of demonstrating a compelling reason for 

sl'ld et 1031 
93OJd 

la'1d at 1033 
828726 F, Supp 1348 (E.D Pa 1989) The Philadelphia school board pohcy 

"301d. at 1361 
g'nld ~t 1362 
#"779F Svpp 370D.Md 1991) 
Z'gId at371 
"'31d at379 
g"9Pl FZd910 (BthClr 1991) 

requaedthaf 15% of ~Onlraefvd~rne  be awardedfoMBEs Jd 81 1352 
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enacting the program.246 However, as in C o w e t e  General, the pro- 
gram failed because it was not narrowly tailored 246 

Both Concrete General and Coral Construction identified sev- 
eral characteristics of a set-aside program that would suggest that 
the program was "narrowly tailored" to remedy prior discrimination 
within the relevant local jurisdiction In Coral Construction. the 
Ninth Circuit, citing Croson, described a narrowly tailored program 
as one whlch: (1) should be instituted either after, or in cor\lunctmn 
with, race-neutral means of increasing minority business participa- 
tion. (2) should use minority utilization goals set on a case-by-case 
basis rather than on a system of rigid numerical quotas. and (3 )  must 
be limited in its effective scope to the boundaries of the enacting 
junsdiction.'l' In a similar fashion, in Concrete General, the Mar).- 
land District Court listed four factors which determine whether a 
sufficient nexus exists between the method and purpose underlying 
the set-aside program (1) the necessity for relief and the efficacy of 
alternative, race-neutral remedies; (2) the fleubiiity and duration of 
the relief, (3) the relationship of the numerical goals to the relevant 
iabar market; and (4) the impact of relief on the rights of third 
parties.z46 

Among the various narrow tailoring requirements, considera- 
tion of race-neutral alternatives is probably the most important far 
several reasons First, race-neutral alternatives enable the gorern- 
ment to increaae minority participation m an affected industr). with- 
out a corresponding stigma 240 Moreover, a ueil-conceived race-neu- 
trai alternative ensures that the rnmonty beneficiaries of the 
program are more likely to be the true victims of discrimination, 
thereby preventing the implementation of a program that merely 
acts as a windfall t o  otherwise successful minority contractors who 
have either overcome or in some manner avoided discnrninatian in 
the relevant iocaiity."o In Croso,i. the Supreme Court listed a 
'whole array of race-neutral devices to increase the accessibiiitr of 

city contracting opportunities to small entrepreneurs," including 
simplified bidding procedures. relaxed bonding requirements, and 
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training and financial aid for disadvantaged entrepreneurs of ail 
races.251 Although Croson referred to these devices as alternatives 
to MBE programs, including these meaures  in a state or local gav- 
ernment's MBE pian would promote the plan's flexibihty, making it 
more likely that the program would be vahdated.z62 However, while 
stnct scrutiny requires serious, good faith consideration of race-neu- 
tral alternatives, it does not require exhaustion of every possible 
alternative 2s3 

Despite a strong tendency for courts to enjoin ordinances 
enacted before Croson m Category I cases,264 Cone COT. v. Hills- 
borough CounfyZ65 represents a case m which a pre-Croson MBE 
preference pragmm survived a constitutional challenge to its val- 
idity. In Cone COT. ,  the  United States Court of Appeals for the 
Eleventh Circuit (Eleventh Circuit) reversed a district court's order 
permanently enjoining the operation of a Florida county's MBE pref- 
erence program.zje The Eleventh Circuit pointed to several features 
of the Hillsborough county plan thst  distinguished it from the pian 
invalidated in Croson. These features included more extensive sta- 
tistical and testimonial evidence tending to show a continuing prac- 
tice of discriminanon in the local construction industry, which estab- 
lished the necessary factual predicate justifying the need for racial 
classifications to remedy this discrimination.z6' Additionally, the 

'"Closon. 4880 S. at 509-10,TheCourtfurtherarafed 
Many of the famal barriers t o  new entrants mag be the produet of 
bu ieau~rat l~  inertia more than actual necemty, and may haYe B dapro- 
portionate effect on the opportunlfie~ open lo new minority firms Their 
ehmmanon or modification would hare Little detrimental effect on the 
eify'~1nterertsandwould iervefomerea;retheoppartunitiei availableto 
minodf~ bUmnesi without c1a;rsIfvw mdwidual9 on the b e i s  of race 

Id at510 
Be2ConeCorp % HdkboroughCaunr). 908F2d908.916n I l ( l l t h C i r  lQ90) 
Zb3See Cmai Co?wtrucLion, 941 F2d at 923 (The court drd not m e n d  that B 

g~vernment entity ' 'exha~st  eren alternative. hoaever lrisfional, coitly, unreason- 
able and unlikely t o  succeed such alternative might be' 1 

5"The followmg cases. discussed mgro notes 221-52 and accompanying t e n  
miwlred pre Cmson set-aside progams O'Donneli. F Buddze. Vmn Lzne, and Con- 
meteCenera1 Only Coral COnFfwfionmiolied aport-Closonprogam. 

'Siln the onpnal deemon, the Knsed Stares Disfrlcr Court for rhe Middle Dls- 
Lricl of Florida issued a prehmlnav munctron agunif Hillsborough County See Cane 
Corp v Hillsborough Count). 723 F Supp 669 IM D Fla 1989) In another opmmn 
issued shortly thereafter, the district court granted the plmnflff'r motion for mmmary 
iudmenf and entered the permanent iriiuneiion after frnding that the mrnanty buil- 
ne88 enter~nre law \ d a t e d  e o u d  nrolectlon See Cone Corn Y Hdsbmmch C o u n f ~ ,  . .  
730 F Svpp 1568 [>I D Fla 1880) 

sb'Cona Coa.  908 F.2d at 914-16 The Eleventh Circuir determined that a 

additlo;, campl.i& of dirc&nnatory treatment included evidence of the following 
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Eleventh Circuit determined that Hiiieboraugh county implemented 
the plan only after other MBE programs had failed to remedy the 
discrimination 35s Furthermore, the pian targeted only those minor- 
ity groups most likely to have been discnmmated against and utilized 
a more flexible case-by-case goal-setting approach rather than 
employing a quota to address the prablem.2ja Finding that Hill- 
sborough county had "painstakingly crafted Its law'' to avoid the 
problems associated with the dawnfail of the Richmond plan, the 
Eleventh Circuit reversed the district COUX'E arder.260 

In Associated General Contractors sf Calzjarnia, Inc u. Coali- 
tion fm € c o m i c  Ewitu,2e1 the Ninth Circuit, in affirming the deci- 
sion of the United States Distnct Court for the Forthern District of 
Califarmaz62 denying a prelimmap injunction motion. upheld the 
validity of a past-Croson minority business preference p rosam 283 
The appellate court, for many of the same reasons cited in Cone, 
found that the district court had not abused its discretion in deter- 
mining that the city would likely demonstrate, at trial, that it had a 
strong basis in evidence for taking the corrective action outlined in 
its preference program 264 Moreover, the Ninth Circuit determined 
that the program was narrowly tailored m that (1) there was no 
indication that the ordinance resulted m an undue burden on non- 
MBEs. (2) the remedy corresponded to the identified discnminatian 

i d  

2"BSOFZd llOl(81hClr 19911 
'*'Associated Gen Contracton of Cal , Inc v City and Count> of B F 736 F 

S u m  1 3 4 3 0  D Cal 18901 

s*rAjroczaied Gen CanfrocVrra oJCal , im I Caolzrron for Ecanmnic €rutty, 
850 FZd at 1418 Both strong IlafllflCai dmparltles and wrllren and oral  lerflmany 
provided to the Sa" Francisco Board of Supervmori during hearing2 conducted before 
enacting rhe ordinance played mponanf roles m the district court I determlnsflon 
See AjroCiaLd Gen C~nlrucfms o/Col I m  I Czly and County gfS F 746 F SuPP 
8 f  1460-11 
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and was limited to those qualifying MBEs within the enacting juris- 
diction who had been discriminated against, and (3) the city consid- 
ered other race neutral a l t e r n a t i v e ~ . ~ 6 ~  

The holdings in these Category I cases lead to several conclu- 
SLOLIS. First, Croson appears to be fatal, in most instances, to  MBE 
preferences enacted prior to the Supreme Court's decision. The 
recurring theme in these cases is one of insufficient justification, or 
factual predicate, to adequately support the challenged program.Z8B 
Second, post-Croson MBE preferences have a much greater chance 
,of passing judicial scrutiny, as long as the dictates of Croson are 
followed. The elements essential to post-Croson MBE preference 
program survival appear to be (1) comprehensive statistical and 
factual findin@ demonstrating specific instances of discrimination 
:against MBEs within the relevant iocaljurisdiction; (2) consideration 
of reasonable race-neutral alternatives; (3) realistic goals, not 
quotas; and (3) flexibility to  ensure that participation is limited to 
those minority g o u p s  who experienced past discrimination. 

2 Category II Cases: Federally Funded State and Local Prql- 
Cects-Caregory I1 consists of cases in which the granting of federal 
funds is contingent on the adoption of an MBE preference by state or 
local government entities. Courts review cases in this category under 
the Fulliloue standard Although a somewhat vague standard, the 
obvious implications of the Supreme Court's holding was that the 
ICourt would give great deference to  the congressional findings 
,underlying federal legislation. The broad congressional findings of 
discrimination supporting the preference program examined in Full- 
?,love would not support a comparable program enacted by a state or 
local government, as in Croson.2e7 As such, one must conclude that 
the standard of review applied in Category I1 cases is less stringent 
1 han Croson's "strict scrutiny" test. In lieu of the strict scrutiny test, 
lhe  courts, in determining the constitutionality of Category I1 pro. 
grams, have required a showing that  the program serves important 
governmental objectives and that it is substantially related to the 
achievement of those objectives.268 This section will examine the 
Category I1 ease law following Croson. 

~~*AAssorzatad Gen Contracms of Cal.. Inc. % Coaltlimtfm E C O m X E W W  

1'8Burman&Caie,supronare213, af3-4 
ZBrCify of Richmond Y J A Crosan Co , 466 U S 469, 500 (1889) (generaked 

~.~.scIILoM of raail  dscrminafion in the C O ~ ~ I N C I ~ O O  industry m B whole have UtUe 
probative value m ertabilrhlng ldentlfled dlrrunmafion wlfhln the localiundlctlonl 

96OFZd st 1416-18 
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In ll?nnessee Asphalt Co. v. Farris,z6° the Cnited States Court 
of Appeals for the S u t h  Circuit (Sixth Circuit) examined The consti- 
tutionality of a federal statute and federal regulations requiring the 
Tennessee Department of Transportation. m awarding federal-aid 
contracts, to  grant preferential treatment to minority busmesses.2.0 
The court found thac Congress designed the highway construction 
set-aside program to ameliorate the effects of past and present dis- 
criminatory restriaions on the opportunity for minority road con- 
tractors to palticipate in publicly-funded contracting actn ities.27' 
As such, Congress could legltimately use Its pox5 er under section five 
of the Founeenth Amendment t o  influence i tate and local govern- 
ments t o  assist in remedying this society-wide discrimination 2i2 The 
plaintiffs argued that Tennessee mas required to make ' particu- 
larized findings" of discnminatmn within the local jurisdiction 
before It could implement the federally initiated preferential 
scheme zi3 The Sxth  Circuit disagreed. h m e r e r .  painting out that 
thejoint lesson of Fulltloae and Croson was 

that the federal government can. by virtue of the enforce 
ment clause of the Fourteenth Amendment, engage in 
affirmative action wiTh a freer hand than states and 
munsipalities can . . And one way It can do that is by 
authorizing states to do things that they could not do with 
out federal authorizatmn.274 

Thus. a state's comoliance with the mandates of a federal minorm 
preference scheme IS nothing more than a le@tmate compliance 
with federal law 275 

The intermediate level of review required in Category I1 cases 
leads to virtually carte blanche ~ a h d i t y  of these federal programs.?-e 
However, if a state government, while implementing a federal 
minority preference program. goes further than whar 1s required 
under the federal program, then the court will review the state's 
program under Crason's strict scrutiny standard. ah ich  normally 

'*0842F2d868(6thCn 18811 
'"Id at 970 
".Id at075 
2-?ld 
ir3,d 
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results in the  court invalidating the state program. Mzluaukee 
County Pavers Ass'nu. Fiedler277 illustrates this paint. 

In Mtlwaukee Count8 Pabws.  the United States Districr Court 
far the Western District of Wisconsin considered a challenge to a 
Wisconsin state plan Dving a preference to minority businesses on 
department of transportation construction contracts z7S Wisconsin 
argued that its program was a subsidialy of the federal preference 
program required under the Surface Transportation and Uniform 
Relocation Assistance Act of 1987 (STURAA),Z'B which required 
Jtates to have set-aside and minority business participation programs 
before receiving federal funds for highway ConStruction projects. 
Under the STURAA, the federal government reimburses the state for 
the state funds expended an federally approved projects.280 The 
distnct court found that because Wiscansm was required by federal 
law to expend state funds on primarily federally funded projects, the 
use of state funds did not alter the fact that Wisconan wm imple- 
menting a constitutional federal affirmative action program 
However, the district court concluded that several aspects of Wis- 
consin's implementation of the STURAA were unconstmtional 
because they were outside the bounds of federal authorityzsz 

The district court based its findings on three aspects of Wiseon- 
sin's program. First, the  state program set goals for minonty business 
subcontractor participation in projects funded exclusively by the 
state without any federal involvement 283 Second, the program 
required minority business prime contractors themselves to  make 
good-faith efforts to  use minority business Subconrractox, even 
though the STURAA did not require this effort284 Finally, the Ris- 

r"731F Supp 1385[WD. Wis 18901,q(~d 822F2d418[7thCa 1881) 
l'eld at 1308 
Z'ePub. L. ho 100-17, 5 1061~1, 101 Stat 132 (19871 
zBo.Milu~oukps CrmntsPaims, 731 F Supp at 1400 
n"Id at  1388 The court concluded that 
lllt 19 notper le U n ~ o ~ t l l ~ f l ~ n s l  for defendants to allocate slate or local 
expenditures f a r  use on contracts with daadumtaged bumewes What 
is ~m~ortant  t o  a deteTminafim of constautlonahty LI not the source of 
the funds, but the muice of the State'8 nuthomy for expendma the 
fundi Were  federal law dictates that aprolecr must be pBRIallg funded 
bv the irate the exnendifure of state funds doer not cause the momm 
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cansin program extended beyond the date for which the STURAA 
was authonzed.2Bj Because these aspects of W-isconsin's program 
exceeded the bounds of the STURAA, the district court applied 
Croson's strict scruany standard, which meant that Wisconsin could 
not rely on congressional findings of past discrimmation and had to 
justify its race-conscious remedies in these three areas on ,ti own 
specific findings of discrimmation.ZBe Under Crosonk standards, the 
district court permanently enjoined Wisconsin from implementing 
these aspects of its program because they were not integrated with 
the federal plan zB7 In ail other areas where the Wisconsin plan was 
within the bounds of federal authority, the district court concluded 
that the program was constitutional under Fullilove 286 

The United States District Court for the iiarthern District of 
iiew York reached a similar result in Harrison & Burrows Bridge 
Constructom u. Cuomo The district court enjoined the operation 
of the portions of a state-wide program funded solely by the state. 
while refusing to enjoin that part of the state program partially 
funded under a federal statute.ZgO The district court applied Croson 
to the farmer portions, concluding that the program was probably 
unconstitutional for failing to establish an adequate factual predi- 
cate far the remedial program.201 Canversely, under Fulltlove, the 
district court declared the latter federally funded portions of the 
state program valid 282 

Milwaukee C o m t u  Pavers and Harrison & Burrows deman- 
strate, as one commentator has noted, that the determination of 
whether an MBE program will be characterized as a Category 1 or 
Category I1 case "can be a life and death matter for MBE prefer- 
ences," because this determination defines which standard of 
review will apply to the case.z93 In both of these cases, the distnct 
courts invalidated the Category I portion of the plans because they 
could not meet the strict requirements of Croson, but upheld the 
Category I1 portions under Fulliloue. That this determmatmn mag 

l ' j ld  The Wliconim progam extended through 1095 xhde the mandate3 of 
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very well be the single most important factor in validating an MBE 
proa'am is quite evident. 

3. Category I l l  Cases: Pure Federal Action-Category I11 con- 
sists of cases in which the federal government acts alone in imple- 
menting MBE preference progams without using a state or local 
mtermediary The numerous contracts involving federal agencies 
which impose MBE preferences or goals fall within this category. The 
Supreme Court's most recent pronouncement on the subject of race- 
consciou8 remedies, although not in a contracting context, involved 
a Category I11 case, Metro Broadcasting, Im. v. FCC.2Q4 In this case, 
the Supreme Court examined whether a federal agency's minority 
preference poiicies violated the Equal Protection Clause of the Fifth 
Amendment. 

Metro Broadcastmg, Inc. Y. FCC 

1) Facts-In Metro Broadcwttng, the Court considered 
two race-conscious pohcies employed by the Federal Communica- 
tions Commission (FCC) in the  area of communications licensmg. The 
first involved a policy in which the FCC, when comparing competing 
appiications for licenses for new radio or television broadcast sta- 
tions, would award an "enhancement" to businesses with minority 
ownership and participation. The second pahcy concerned the FCC's 
"distress sale" practice, which allowed a radio or television broad- 
caster-whose qualifications to hold a license had come into ques- 
tion-to transfer the license to a quaiified MBE without the FCC 
heanng normally required before a license may be assigned.2sg6 The 
FCC adopted bath policies m an attempt to promote diversification 
of pragnmmmg after past efforts to encourage minonty participa- 
tion m the broadcast industry had failed to accomplish sufficient 
broadcast diveraty.zg6 These policies were challenged in separate 
cases, resultmg in two decisions from the D C. circuit upholding the 
first policyzB7 while invalidating the second.Z88 The Supreme Court 
consolidated both cases to determine whether the FCC policies vi- 
iated the equal protection component of the Fifth Amendment. 

2)Amlysu-The Court, in a 5-4 decision, upheld the con- 

PB*Mefro Broadcaotmg, h e  V. FCC. 110 s Ct 2897 11880) 
1801d. at3002 
ZnBId at 3002-05. 
lDrSeeU'mferParkCommunications h e  v FCC 873826  346 (D C Cr 19801. 
aDaSee Shurberg Broadcasting of Hartford, Inc v FCC, 876 F2d 902 (D C Ca  

10881 The D C Circuit, in mubdafmg the distress sale ponw concluded that the 
pollcv (11 waq not n8rrowlg Ladared fa remedy paat dircnminafion or to promote 
pmwmmmg diversity, ( 2 )  unduly burdened the disappointed appliesnf an mnoeenl 
nonrnmontu. and 131 was nor reaoonably related to the interests that the DOL~CY rouqhr 
tovindicate Id at834 
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stitutionality of barh policies. extensively citing Fullzlow as prece- 
dent for its decision. The majority found it of "overriding agmfi- 
cance" thar the FCC's policies were "specifically approved-indeed 
mandated-by Congress.""o In announcing the standard of review 
for congesnonally mandared mce-conscious remedies, the Court 
stared 'that benign race-conscious measures mandated by Congress 
. . are conmtutionaiiy permissible to the extent that they seme 
important governmental objectives within the power of Congress 
and are substannaiiy related to achievement of those objectivei."300 

The Court noted that Congress had made findings that "the 
effects of past inequities stemming from racial and ethnic discnmi- 
nation ha[d] resulted in a severe underrepresentation of minorities 
in the media of mass As such. the majority 
concluded that "the interest in enhancing broadcast diversit1 16, at 
the very least, an important goternmental objective and 1s therefore 
B sufficient basis far the [FCC's] minority ownership poiicies.''30z 

The Supreme Court next pointed to several factorsjustifying Its 
determination that the "substantial relationship" prong of the test 
also had been satisfied. First. the majority noted that Congress, afrer 
reaiiring that the minority ownership programs were a critical means 
of promoting broadcast diversity. had specifically approved the FCC 
policies at several points through appropriations legislation.30' Sec- 
ond, the Court surmised that the "link between expanded minority 
ownership and broadcast diversity d[id] not rest on impermissible 
stereotyping[,] . . [rlather, borh Congress and the FCC maintain[ed] 
simply that expanded minority ownership af broadcast outlets 
~ [ o u i d ] ,  in the aggregate, result in greater broadcast diversity"7"4 
Additmnaily, the Court stated that the FCC had adopted these poi,- 
ties and Congress had endorsed rhem "only after long stud) and 
painstaking consideration of all available alternatives," which dem- 
onstrated that race-neutral means could not produce adequate 
broadcasting diversity 305 The Court also found that these poiicies 
were "aimed directly at rhe barriers that minorities face[d] m enter- 
ing the broadcasting mdustq," and were designed to guarantee that 
the minority ownership policies would be applied correctly in mdi- 
vidual cases and that there would be frequent opportunities TO 
revisit the merits of these policies 305 Finaily, the majority did not 

~~~.WetmBmadc&staw 110s Cf at 3008 
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believe that the FCC policies imposed an impermissible burden on 
nonminor i t i e~ .~~ '  

As a resuit of the above findings, the Supreme Court ultimately 
concluded that  the "[FCC's] minority ownership policies bear the 
impnmatur of longstanding congressional support and direction and 
are substantially related to the.&hievement of the lmportant gov- 
ernmental objective of broadcast divermty."308 

D. Impact on Set-Aside Programs 

Racial preference programs have eqoyed broad-based poiiticai 
support for more than twenty  year^.^^* The Supreme Court's d e w  
sians in Fullilove, Croson, and .Vetro Bmadcasting set forth the 
constitutional standards of review .for these raceconscious pro- 
grams. These decisions make it clear that raceconscmus classifica- 
tions prescrihed by state and local governments will continue to be 
judged under the "strict scrutiny'' standard of review. As a result, 
one commentator has noted that state and local government set- 
aside ordinances will continue to  face difficuit times in the courts 
and may soon became a "relic of the past."310 Only the most rig- 
orously and scrupulously documented set-aside programs are likely 
to withstand constitutional ehallenge.311 Accordingly, states and 
cities will find It difficult to formulate new stratepes to meet this 
challenge and should concentrate on compiling extensive records of 
discrimination within their jurisdictions.312 

Croson had no impact on the analysis applied to cases in which 
Congress established similar racial classifsations. The Metro Broad- 
casting majority acknowledged this when it wrote: 

Croson cannot be read to undermine our decision in Full- 
iloze. In fact, much of the language and reasoning in 
Crosson reaffirmed the lesson of Ful1iloz.e that race-con- 
SCIOUS classifications adopted by Congress to  address 
racial and ethnic discrimination w e  subject to a different 

9071d at 3026 
3oald a13027-28. 
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standard than such classifications prescribed by state and 
local  government^.^" 

As such, a more deferential "intermediate" standard of review 
applies to congressionally mandated MBE preference programs. 
However, the dissenting Justices in Metetro Broadcasting would dis- 
tinguish Category I1 cases from Category 111 cases. contending that 
Congress is entitled to deference in establishing racial preferences 
only when it acts pursuant to its power to direct state action under 
Section five of the Fourteenth Amendment.314 Consequently, when 
Congress acts for itself in implementing racial preferences, these 
Justices argue that "strict scrutiny" is the proper standard of review 
for the 

The present makeup of the Supreme Court makes the future 
treatment of Category I cases, compared to Category I1 and Categaly 
Ill cases, uncertain.316 However, the a m e n t  State of the law 
requires the application of the more deferential "intermediate" 
standard of review to racial classifications established by Congress. 
Thus, a t  least for the time being. congressionally mandated MBE 
programs apparently will continue to be a constitutional means by 
which the federal government can combat the effects of past dis- 
crimination m the public contracting arena. 

The CMBD, in Its final report suggests that Congress should use 
its powers under section five af the Fourteenth Amendment to assist 
State and local governments ~n combating the problems faced by 
mmonty businesses.317 The CMBD argues that Congress could create 
a "National Program;' where Congress delegates authority to the 
state and local governments, to give them the requmte flexibility to 
address their local need5.318 As a result, the deferential standard of 
review applicable to federally mandated programs could be used t o  
resolve these problems at the local level. However, as of this writing, 
there has been no substantive effort in either the House of Represen- 
tatives or the Senate to fashion a federal solution to  these local 
prablems."o 

313.UelroBmodcosltng. 110 5 Ct at 3009 
d"ld at 3030 (0 Connor, J 
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business often would retain conrml of the 8(a) firm."3" Because no 
basic standards existed TO assure that applicants had at least the 
potential TO become cornpentre.  the following Scenario was com- 
man in many cases 

[Aln applicant might lack minimal levels of experience, 
education, or motivation and still be elwble for the [8(a)] 
program provided he  or she was of goad character and had 
a majority ownership in the firm. Without basic skills t o  
run a business, 8(a) owners might be influenced by non- 
disadvantaged businesspersons whose experience supe- 
rior business knowledge, personal contacts, reputation 
and access to financial and other T ~ S O U I C B L .  could be used 
to control the 8(a) f~rms.32: 

This result was inconsistent with the SBA's objective of helping 
small businesses become self-sufficient 3p8 Senator Lawton Chiles. 
the former chairman of the Senate Subcommittee on Federal Spend- 
ing Practices and Open Government, voiced concern orer These 
sponsorship arrangements when he stated "[ilt's serious when n o n ~  
disadvantaged firms, through a highly questionable sponsorship pro 
gram, seek to n p  off tax dollars by using disadvantaged persons to 
secure contracts that the "on-disadvantaged firms could not get in 
the competitive marketplace ''32s 

1 General Accounting Office Audit-In 1 9 i 4 .  the General 
Accounting Office (GAO) reviewed the effectireness of the sponsor- 
ship program through a full-scale audit a i  the SBA. This audit was 
prompted in part by investigations that indicated mismanagement 
and possible criminal activities at certain SBA field ofBces.'3~ The 
GAO s review of the 8(a) program was directed towards ascertammg: 
( I )  the degree of success the program had in assisting firms t o  
become self-sufficient, (2) whether all firms admitted to the pro- 
gram-based an their social or ecanommlly disadvantaged status- 
actually needed 8(a) program ans t ance ;  and (3) whether sponsor 
organizations actually assisted disadvantaged firms and gradually 
relinquished control over these 
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In performing the portion of the audit concerning sponsorship 
arrangements, the GAO reviewed files a t  the ten SBA regional 
offices and identified eighty-nine 8(a) firms that had sponsors.33z 
The GAO selected twenty-five firms for evaluation aiang with the 
seven sponsors of these firms to determine. (1) how and why experi- 
enced non-8(a) firms became sponsors; (2) what controis were exer. 
cised by sponsors; and (3) what services and other items Cost 8(a) 
firm5.333 The resuits of the audit disclosed that, for a variety of 
reasons, these sponsorship arrangements did little to  develop viable 
8(a) firms.334 

At the time of the audit, the  SBA's practice was to award large 
government contracts to sponsored 8(a) firms rather than award 
smaller contracts to smaller nonsponsared firms because latter 
action would have required more of SBA's manpower and other 
resources for monitoring, training, and management assistance.3s6 
The independent contractors that previously obtained and per. 
formed these contracts competitively became highly critical of the 
SBA and the program because they realized that they would lose 
contracts to the 8(a) program 338 However, when these contractors 
discovered the profits that they could earn by becoming sponsors, 
they joined in the SBA's effort to develop these 8(a) firms into viable 
b u s m e ~ s e s . ~ ~ '  In reality, these companies became sponsors soieiy to 
make profits and protect their livelihoods and had very iittie incen- 
tive to create viable businesses that would later become competi- 
t019.338 Instead, the sponsors preferred to establish a relationship of 
interdependency with the 8(a) firm, which would last far as long as 
possible 60 that the sponsor could continue to profit from their 
mvestment.330 The sponsors accomplished this goal of interdepen- 
dence by: 

(1) forming new coworations using former employees as 
majority stockholders and officers; 

(2) securing minority stock ownership for themselves; 

~~'Wshonable&Xf~(rsctIrenass. supranate 74, at 18 
""Id 
3s'Erchwege, supra note 330, ai 6 
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(3) getting the new corporatmns approved for the U(a) 
program; 

(4) identifying and negotiating contracts for the new cor- 
porations; and 

( 5 )  subsequently providing them with sewices and items 
fora  fee.340 

As a result of these sponsorship arrangements. the twenty-five 
firms evaluated in the audit were extremely dependent on their 
sponsors and had, through various actions or mactmns, delegated a 
high degree of control to them.341 The business plans and or manage- 
ment agreements between the  firms and their sponsors generally 
stipulated that the sponsors would provide the U(a) firms with those 
services that customanlg were considered general and admimstra- 
tive in nature-such as trruning, accounting, figuring taxes, making 
management reports, and providing secretarial and clerical help.342 

(2)Corporarerecords .4t onetime the corporate recordsol 2Oflrmswere 
mainrained by the 3ponsorr sf the sponsors places of buiinesi I f  the 
completion of our review the corporate records of I1 firms mere ~ f d l  
maintained fheie 
(31 Cash Expenditures Six 3poniorr here authormed t o  make cash 
expenditures for 17 firms without obtaining corignarurei of officials of 
,L.tlTmi .... .... .. 
(4) Payroll This function provided by SIX spanaorr I o  19 firms ineluded 
( I )  computing 00s pay and ivrthhalding, (21 rritina the cheeks. (3) 
signrng the names of the firms' frehiuierr bg machme. and (41 malllng 
checks I o  firms 
(61 contract neaatmfroni The seven spansari represented 20 of fherr 
flms m neaotiarianr with contracting agencies 
(6) Board of directors meetmgs At one time %?\en 3pponrorr were on the 
boards of direcrOiS of 21 firms. and three af these spponlors eonfrdled the 
boards of five of these firms AI the eomolelion of our iet lew three 

awned by three of the ~ponsars 
(8) Dealings with financial i m f i t ~ f m n ~  Four sponiorr arranged for lams 
of lrnes of credit for 14 firmi by arrangng for assignment of contract 
receipts t o  banks, usuall) located near the sponior~ '  place3 of burmeis 
The banks paid no mterest to the firms because their funds were maln 
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in  addition, all of the sponsors generally represented the 8(a) firms in 
identifying and negotiating new contracts, dealing with SBA and 
union representatives, and locating and obtaining financing.a4s 

Although the SBA considered ownership of fifty-one percent or 
more of an 8(a) firm by disadvantaged individuals as evidence of 
their control, the  audit concluded that control of these 8(a) firms 
rested f m i y  in the hands of the 9 p 0 n s o r s . ~ ~ ~  The activities of the 
disadvantaged owners of the twenty-five sponsored 8(a) firms that 
were evaluated often were limited to  supervising, to  include keeping 
employee time records and keeping the sponsors aware of any finan- 
cial Interviews with the owners generally indicated 
that they lacked "even a basic understanding of routine business 
matters and were not aware of very important matters specific to 
their own businesses."3*6 

The audit found that the SBA had relinquished to sponsors its 
responsibilities to insure that these sponsors provided the 8(a) firms 
with capital, management services, and training to aid them in 
becoming ~e i f - su f f i c i en t .~~ '  As a result, sponsorship abuses flour. 
ished. The GAO recommended that the SBA estabiish a system to 

.. .". _, 
(6) Three dld not know I f  their firms were drawing interest on the cash In 
then bank ~ e ~ o u n t s ;  and 
(7) Su Bud they were weak m finance and aceountmg, "me said they 
*'ere weak ln prepamg cantract blda. and two said they were weak m 
"egoflalmg conllaetl 

M. 
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manitor (1) the extent to which ~ponsurs control 8(a) firms and (2) 
the progress of the sponsor-controlled firms toward becoming self- 
sufficient.3'5 The SBA agreed and revised its procedures to increase 
control and surveillance mer sponsorship arrangements.34e How- 
ever, these initial revisions did littie to C O I I T ~ O I  sponsorship abuses 

2. Smell Business Administmtzan Internal Audits 

a 1976 Internal Audit-In 1076, the SBA conducted an 
internal audit3j0 of the sponsorship program to determine the suc- 
cess of the corrective actions taken by the SBA in response to the 
1074 GAO audit findings. These auditors found that even with 
revised procedures. nondisadvantaged sponsors stili controlled 
many 8(a) firms and were the prime recipients-instead of the disad- 
vantaged 8(a) owners-of the n(a) program's benefits.3jl The audi- 
tors concluded that the corrective actions taken by the SBA were 
ineffectual primarily because the belief persisted that ownership of 
fifty-one percent or more bg disadvantaged individuals uas suffi- 
cient evidence that the 8(a) firms were controlled by their 
owners 352 

One attempt by the SBA to reduce sponsors' influence required 
the sponsoring firms to divest themselves entirely from ownership m 
the 8(a) firms.36' The sponsors were able to retain control. honerer.  
through management and joint venture agreements.35' Another 

8'816 

7'%xhnege. " p i a  note 330, at e These 
(I) klanagement ageernenfe betaeen 

rornpiiance of spaniorr nifh approied ageementr. to include personal 

Enchiege mpra  note 330 ai i 

potennallycnppled fheirgawlh Id 
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attempt to curb sponsorship abuses involved the creation of a sur- 
veillance team to improve monitoring of sponsored firms.366 
Although the team performed effectively in identifying potential 
abuses, the SBA usually took no corrective action because lax stan- 
dards defining ownership and control made it difficult to show that a 
violation existed.368 As one Senate report noted, "Clearly, whenever 
the SBA changed the rules governing sponsorships, the sponsors 
merely changed their actions to get around the new reguiatians."367 

The SBA's internal auditors determined that further revisions 
were necessary to eliminate sponsorship abuses. In the auditors' 
opinion, the SBA had not taken serious action to remove sponsor- 
ships from the U(a) program even though the SBA had received evi- 
dence showing actual abuses.3js The auditors attributed this inertia 
to the belief that all parties involved in the sponsorship program- 
sponsor, U(a) owner, procuring agencies and SBA program officials- 
appeared to benefit from the status quo: 

Sponsors were able to take advantage of contracts 
obtained on a noncompetitive basis. [Disadvantaged] mdi- 
wduals cast in the role of minimal olrners could enjoy the 
status and often sizeable incomes without having to con- 
cern themselves with entrepreneunai responsibilities 
which were borne by the sponsors. Contracting officials of 
procuring agencies should have been contented with 
sponsorship arrangements, since sponsored firms were 
backed by experienced, reliable [nondisadvantaged] busi- 
nessmen, and were more iikeiy to perform weii [SIC] than 
nonsponsored U(a) firms We also believed SBA program 
officials felt more comfortable with che sponsorship con- 
cept, because sponsored firms usually performed well on 
contracts, were in better financial condition, had less 
need for other SBA scm~ces. and generally gave the 
Agency less troubie.3je 

The auditors felt that drastic measures were necessary to solve 
the problems created by sponsorships and they recommended elim- 
inating the sponsorship concept as it existed in favor of establishing 
more stringent criteria for defining ownership and control of 8(a) 
firms.3e0 The SBA agreed that its existing practices concerning the 

'"Id 
3'81d. 

3j'AsIEEsIVS(*IPROBR*I Supranole3ZL.ar41 
3"Spo7uarships, myro note 350, at 8 
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"D"1d at 8 
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use of sponsors rhauid be discontinued and set about revising ics 
procedures and deveioping specific criteria to effect the change.361 
However, before embarking on this task, the SBA's Administrator 
directed that the SEA conduct a review of every firm in the 8(a) 
pro5am to obtain pertinent information relating to (1) the socially 
and economlcaiiy disadvantaged status of The 8(a) firm owners on 
whom eligibility was based and (2) the degree of ownership and 
control over the 8(a) firms by their owners and the extent to which 
they were involved m day-to-day operations.36z Interim control mea- 
sures were imposed in a memorandum issued by the SBA's Admims- 
trator that promuigated instructions to the fieid as cited below: 

We will closely cantrai ownership in 8(a) firms by non- 
disadvantaged individuals. Such ownership arrangements 
wiil be permitted, providing the "on-disadvantaged indi- 
viduals are not former employers of the disadvantaged 
owner and are not affiliated or ssociated with other firms 
operating in the same or similar type business. A non- 
disadvantaged individual may participate as a minority 
owner in only one 8(a) firm His involvement m the busi- 
ness must be commensurate with his percentage of owner- 
ship in the 8(a) f i rm If the percentage of ownership in the 
8(a) firm exceeds 35 percent. the non-disadvantaged 
owners must aim be activeiy involved in the business on a 
100 percent, day-by-day operational baas. In every case. 
compensation received by the disadvantaged owner, as 
The firm's chief executive, must exceed that of any other 
empiayee.353 

b. I978 internal Audit-The SBA'r internal audit of the 
entire 8(a) ponfoiio reviewed 1505 firms that were enrolled in the 
8(a) program at the time of the audit 364 The audit identified a total 
of 526 8(a) firms that had deficiencies of varying degrees of signifi- 
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cance.3a5 In 234 cases, or sixteen percent of the S(a) portfolio, the 
auditors found evidence indicating that nondisadvantaged busi- 
nessper8onS exercised control of the 8(a) firm38~--control effected 
through part ownership and vanon8 types of management and other 
ageements.367 

Consistent with the results of the previous audit, the  auditors 
determined that these abuses occurred because the SBA's standards 
on 8(a) firm ownenhip and control were inadequate.388 The auditors 
also identified certain charactenstics of the 234 firms that would be 
useful in determining if an 8(a) firm was controlled by nondisadvan- 
taged individuals or firms, or had the potential for such ~ o n t r o 1 . ~ ~ ~  

'aald 
""Id at 6 
1"Id 
ae81d 
s'eld The foUowlng ChiUaCTenstiCs af contra1 by nandisadvanfaged individuals 

or firms were described by the auditors (number in parentheses indiealea the number 
offirm9examineddunngfhe auditwith thischarmtenstie). 

1 DilPdvantagedownerownedIespthan51X offhe rtoek-(61) 
2 B(a) firm was involved with individuals who were in most instances 
owners, affaers. or employee8 m other f1ms-!641. 

4. Xa) owner worked for nondlsadT,antaged entity pdar fa heading 8(a) 
f,rm--116) 
6 8!al owner did not pve appearance of actually m a n a m  the fm- 
(38) 
6 8(a) owner did not appear to have sufficient education and expedence 
fa operate a busmess-(IO) 
7. B(a)owner didnatpayforcap,ilalstoekrecei"ed-(j) 
8 B(s1ownercould nofpresentpmof of aockownership-(44) 
8 nm reorgamzedlchanged awnenhip Without SBAapprovd-(lOl 
10. B!a) firm shared same office space with the nondmdvantaged firm- 
,151. 
11. S(a) f r m  rented office space from the nondl9adadvantaged entity- 
(17) 
12. 8!a) firm purehasedlrenled machutely and equipment, furrdlure and 
futures and supplies from the nondinadvantaged entn-(12) 
13. 8(a) firm received lmanelal. teehnlcal, endlor sdminisfraflve iewlces 
from the nandisadvantacled entav---iZQi. - . . .  
14. s(a1 firm received workvlg capifd, bondmg, or other financial _is 
t a m e  from the nondladvanfaged entlry-[l4) 
16 8!a)llrmwas~nolseparately~ifedmtelephone direcfow-!lI 
18 Kondrsadvanlaged entities eonlralled firm through eanvenible 
d e b e n f Y i e J I P f ~ e k l p r ~ ~ ~ ~ l y  note-(@ 
17 Partnership a6~eemenfrcorporale by-laws gave nondisndvantaged 
mvnels wwer to cnntro1 flrm-[27), 
18. 8(a) owner Q salary was unreasonably law or equal to  other oflaers'  
mipries-!Bl 
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These charactenstics were similar in nature t o  the ownership and 
control deficiencies noted in the prewous audit Ultimately, the 1978 
audit reached the same conclusion. the SBA should eliminate the 
sponsorship concept from the 8(a) program and develop stringent, 
specific criteria defining ownership and control by the disadran- 
taged 0wner3~0 This result was consistent with the follawmg fmd- 
ings and recommendations reported during congressional hearings 
on the 8(a) program. "The sponsorship program should be limned as 
a consideration for joining the [&a)] program and should not be 
advocated nor advanced by the SBA "371 

3. Current Olcnership and Control S t m d m & -  
Concurring in large part n i th  the recommendations of the internal 
audits. the 58.4 published revised guidelines concerning 8(a) firm 
ownership and control critena that complied with a majority of the 
auditors' re~ommendat ions.3~~ These guidelines appear m the Yinor- 
ity Smaii Business and Capital Ownership Development Program's 
Standard Operating Procedure, which establishes and updates poli- 
cies. procedures requirements and guidelines for the administration 
of the 8(aj program These guidelines also appear as implementing 
regulations m Title 13 of the Code of Federal Regulations. Pan 
124.3'3 

The current guidelines concerning eh@biiity criteria for controi 
and management of 8(aj firms require that at least fifty-one percent 
of the firm be "uncond~tionally owned"3'4 by a disadvantaged mdi- 
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wdual(s).3’5 The disadvantaged person(s) also must control the man- 
agement and daily business operations of the f1rm.3~6 To be connd- 
ered in control of the business, the disadvantaged individual must 
have managerial or technical experience and competency directly 
related to the primary industry in which the firm seeks 8(a) cemfica- 
t10n.377 Additionally, to  preclude control by nondisadvantaged per- 
sons, control af the Board of Directors must rest with the disadvan- 
taged individual(s), either in actual numbers of voting directors or 
through weighted voting.37e 

Nondisadvantaged individuals may be involved in the manage- 
ment of the 8(a) firm as stockholders, partners, officers, andlor 
directors; however, limitatmns on their mvolvement exist. The 
implementing regulations state that nondisadvantaged individuals 
may not: 

(1) Exercise actual control or have the power to control 
the applicant or 8(a) concern;378 

(2) Be an officer or director or more than a ten percent 
owner, stockholder, or partner of another firm in the same 
or similar line of business as the applicant or 8(a) 
Co”cern;380 

(3) Receive excessive compensation from the appiicant or 
8(a) concern as directors, officers or empIoyees;3sl 

(4) Be former employers of the disadvantaged owneds) of 
the 8(a) firm unless the SBA determines that the contem- 
plated relationship between the former employer and the 
disadvantaged individual does not w e  the former actual 
control or the  potential to control the applicant or 8(a) 

3-eld S 124 103 
3-Ll,I 9 121 IGlIa) 
2-.ld The lmplem~nflng regulalrons a130 requae the daadvantaged person to 

noldrheporirionof Prestdenfor Chief Execurlie Officer of the firm This memsfhai the 
onner cmnof engage 10 outside emp1o)nlent or any other busmela interest thhar would 
conflict with the management of the 6- unless the o w n e ~  reyneeti appraral ~n woting 
sod the SBA grants i t  Id 9 124 IOl(aj(l j  

9 121 104(b) far  example 11 a fin“ has a two person Board of Directors 
*here one indimdud 18 disrdianfaged and the other 15 not. the disadianraged mem- 
~ e r  9 \ole must be wonh more than the nondaad>mraged members rote Id 

Compensation IS deemed excemve d the nandaadvan- 
z f i m  exceeds that of the President or Chief Executive 

Officer of Be 8(aj firm Hoaeier, with rntfen consent from the SBA, the President or 
y elect 10 ra*e a lower salary than a nondaaduanwaged 
ated fa be m the beef interest af the applicant or 8(a) 

ieoneern Id 
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concern and the relationship 1s in the best interests of the 
8(a) firm;38z and 

(5) Have an eqwty ownership interest of more than ten 
percent m another 8(a) concern 383 

h assist SBA personnel ~n recognizing potential control and 
management problems, the SBA's regulations also describe circum- 
stances where "ondisadvantaged individuals or entities may be 
found to control or hare the power to control 8(a) firms These 
circumstances, which are not all Inclusive, include the following: 

(1) Yondisadvantaged individuals control the voting Board 
of Directors of the 8(a) concern, either directly through 
majority voting membership, or Indirectly, if the nondisad- 
vantaged individuals can block an?. action through nega- 
tive c ~ n t r o l . ~ ~ ~  

(2) A nondisadvantaged mdhiduai, 85 an officer UT mem- 
ber of the Board of Directors of the 8(a) concern, or 
through stock ownership, has the power to  control day-to- 
day direction of the business affairs of the concern.3B5 

(3) The nondisadvantaged individual or entity provides 
critical financial or bonding support or licenser to the 8(a) 
concern which directly or indirectly allows the nondisad- 
vantaged individual to gain control or direction of the 8(a) 
concern.366 

(4) A nondisadvantaged individual or entity exercises vot- 
ing control of the participant through a n ~ m i n e e ( s l . ~ ~ '  

(6) A "ondisadvantaged individual or entity contmis the 
corporation or the individual disadvantaged owners 
through loan arrangements 386 

(6) Other contractual relationships emst with nondisad- 
vantaged mdwiduals or entities, the terms of which would 
create control over the disadvantaged concern.3B@ 

E. Ambiguous Elzgzbilify Criteria 

The purpose of the 8(a) authority concept 1s to improve d m d -  
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vantaged individuals' economic positions and abilities to compete in 
the financial marketplace. However, uncertainty as to requirements 
for program eligibility has allowed situations where businesses have 
been admitted into the 8(a) program when their need far assistance 
has been highly questionable. As noted below, some would argue 
that this result is desirable. 

A fundamental question that must be answered before examin- 
ing the abuses caused by ambiguous eligibility criteria is who should 
be the target recipients of the 8(a) program-the most deprived 
minorities or those whose prospects of business success are greatest. 
In other words, should the 8(a) program aid the most deprived 
minorities who need help most, or those who need help less but have 
much better prospects for business S U C C ~ S S ~ ~ ~ ~  The first approach 
entails using minority business aid as a "redistributive poverty pro- 
gram" for assisting those who are in dire economic The 
second approach involves encouraging business creation and expm- 
sion, usually by those who already possess the traits of successful 
entrepreneurs, such as managerial experience, strong educational 
credentials, and generally aboveaverage incomes.3sz 

The question that invariably fallows when the program affords 
assistance to ""on-disadvantaged" minority businesses is, ' W h y  
help those who are already successful?" One commentator has 
answered this inquiry with the followingjustification: 

These rapidly growing, economically viable firms promote 
economic development by creating jabs in minority com- 
munities. Their profits support investments that ,  in turn, 
permit further business expansion and job creation. The 
presence of business Success stories lures younger, better- 
educated minorities into self-employment, thus further 
promoting the economic development thrust of minority 
entrepreneurship. Similarly, existing minority-owned 
firms m less profitable lines of business are induced-by 
the success story phenomenon-to reorient their opera- 
tions to areas that offer greater profit potential; once 
again, economic development is promoted. All of the 
above describe the process whereby the vestiges of dis- 
crimination are gradually overcome, allowing minority 
enterpnse to approach parity with the nonminority entre- 
preneur universe 393 

Contrary to these views, the 8(a) propam utilizes business set- 

aaOBatei, mvmnofe 10, a154 
3e'Id st 52 
3nnId 
9831d 
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asides as a means of helping deprived minority businesses In theor?., 
these depnred firms receive contract support to attain self-suffi- 
ciency and graduate once they have became viable businesses. How- 
ever, due to  ineffective eli@bility criteria for the 8(a) program, many 
businessmen in the program do not meet these criteria because they 
are not, or never were, economically or socially disadvantaged. Sim- 
ilarly, firms that entered the program validly remained in the pro- 
gram even after obtaining self-sufficiency because few criteria exis- 
ted for determining when, if ever, an 8(a) contractor should leave 
the program 

1. The H u t o r y  of the Eligibility Standards-As previously 
noted, the 8(a) program. as origmallg enacted, authorized the SB.4 to 
enter into contracts with other government agencies and sub- 
contract the work to small businesses. Although the implementing 
statute was silent on the issue of direct government assistance to 
minority small businesses. the SBA exercised Its authority under the 
8(a) program to permit this narrowing of facus.384 As such, the SBA 
administratively developed the 8(a) program into a minority-based 
set-aside to assist in the development of firms owned and controlled 
by "socially OT economically disadvantaged" persons.395 The SBA 
intended to insulate these businesses from the rigors of competirian 
in hopes that the disadvantaged owners would develop their busi- 
ness abilities and ultimately achieve a cornpetitwe position in the 
marketplace.388 

The determination and application of the "social or economic 
disadvantage" criteria proved troublesome for the SBA and gener- 
ated cliticism from the GAO as weii as discussmn m congressional 
hearings.38' Although Congress never precisely defined the term 
"disadvantaged," the SBA decided to base Its eligibility criteria an a 
section of the Economic Opportunity Act of 1064 (1064 Act), which 
indicated that the SBA should attempt to assist small businesses in 
any way that furthered the purposes of the 1064 Act 388 While rec- 
ognizing that disadvantage may a r m  from cultural, social. sr 
chronic economic circumstances or background or similar causes 
the SBA's polici~s and regulations prohibited 8(a) elwbilit? based 
principal15 on an individual's race, creed, or ethnic background 398 

38'Levlnsan, supra nore 84 at 61 
l"Drrabkin s w r o  note 187, at 441 
18aS REP l o  I070 86th Cong 2d Sei5 i ll8i81, riprtnted in 1878 

"-General Accounting Office, .4n Analysu 01 How Eligebilily Crtreria .4re 
Rep 

L S C C A N  3836. 3842 

AmltedJar Parlzcipolion zn the S(a) pIog7am. REP Bi C O U ~ O L L E R  GE\ K S 
92, I(1978) lhereinafler.4,ialisis ofEligrbLlify Crirprial 

n Landicho Asroclate Director of the Community and Economic Deie l  
isltonobieEffecliier, s z p m  note 74. at 3 
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Even so, the  "social or economic disadvantage" critena circumstan- 
tially enabled large numben of minonty groups to enter the 8(a) 

That the vast majolity of persons in the 8(a) program were 
members of minority groups did not mean that eligibility was based 
solely on minority status.401 The economic and social conditions 
faced by mmority businessmen in the 1870s made them eminently 
qualified under the soem/economic disadvantage critelia.402 How- 
ever, this did not mean thnt all minonty group members were auto- 
matically disadvantaged. In any event, in the early 1970s, SBA field 
officers, driven by quota-conscious senior SBA officials m Washing- 
ton, D.C., recruited as many minority businessmen as could be 
f 0 u n d . ~ ~ 3  In some cases, SBA officials coached the applicants, advis- 
ing them as to how to establish the firm's eligibility.4o4 As a result, 
applicants who did not actually qualify as socially or economically 
disadvantaged were approved for B(a) participation 401 Additionally, 
the subjective nature of determining social or economic disadvan- 
tage led to inconsistent application of the criteria from region to  
r e g ~ o n . ' ~ ~  In 1977, responding to allegations of program abuse, the 
SBA's Administrator imposed a temporary moratorium on new 8(a) 
p r o 5 m  entries and directed an 8(a) review board to reassess the  
eligibility criteria.407 

At the time of the review, the SBA based eligibility determina- 
tions on critena established by the SBA's General Caunsel.4Oa The 

p r o ~ m . 4 0 0  

which the average suburbanire would consider intolerable Socmlly, 
blacks and ather rnlnanries recelw demonslrabl) poorer and bneleredu- 
Cations than their more advantaged * hite counterpans, and are ifdl the 
vlctms of disermination on B nationwide baris 
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8(a) review board nonetheless reached three conclusions that were 
critical of 8(a) program eligibility  determination^.^'^ 

First, the board concluded that the eligibility criteria were 
vague and not applied uniformly and ~onsistently.~" One GAO 
report described the problem as follows: 

Some eligibility determinations included descriptions of 
racial disclimination and injustice which occurred during 
the applicant's youth. Others reported that the applicants 
had been subjected to underemployment and ghetto living 
during maturity. Many determinations were based entirely 
an ethnic backgrounds, and minority status was equated 
with being di~advantaged."~ 

lnstead of identifying the applicant's specific problems and relating 
them to the principal eligibility criteria established by the SBA Gen- 
eral Counsel, approval appeared to be gmnted based on vague infor- 
mation about the applicant's social or economic position.'18 The 
applicants approved for 8(a) entry ranged from those of obviously 
low economic status and social position to those with much greater 
economs, educational, and professional achievement.420 In either 
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case, it was difficult to  determine from applicant files why the SBA 
deemed an  applicant eh@ble 

Second, the review board determined that the SBA was not 
complying with program procedures because its files did not identify 
the specific criteria used to  approve elig1bility.421 Additionally, the 
SBA did not document the connection between appiicants' social or 
economic disadvantage and their inability to compete successfuily in 
the economic mainstream 422 In Some cases information suggested 
that applicants had overcome their daadvantage,423 while in other 
cases, how the applicants' background excluded them from the eco- 
nomic mainstream was unclear.624 

Rnally, the review board found that because of the subjective 
nature of the criteria, different offices could reach different deci- 
sions on eligibiiity.426 As such, the SBA was not uniformly admmis- 
tering the 8(a) program because of varying interpretations made by 
SBA evaluators who viewed the eligibility criteria differently 426 For 

'lLLandicho. "pya note 388. at 3 
'22id 
"3A~IyszsoJEl i s ibr i~ ty  Crz lmo ,  b u p m  nare397. at 5 The foliaxingexample 

h a  appllcants earning JZi.000 or more P year and whose campan) UBI 
ne* were declared eligble far the program Their applicafianr claimed 
that the, were raised ~n porerty lacked money for business education 
and had received neither frarning nor orientation m business caieeis 
Horever, m e  applrcant received an MBA from Harvard and the other 
recewed an YBA from the Univeriifv of Southern California Vo SB.4 

i s  illu~Lrallve of this point 

ana lps  supponed the preivrnpnon that P O C ~  disadvantage precluded 
the ~ p p l l c m t s  from obtaining the neces~ary technical, buimeii .  or finan 
ClPl a5JIsLB"ce 

Id 
' g * M  at I The fallowing examples m e  indicatiie of caies where the B[aj 

revlea hoard found firms whaie ellgbllay appeared queirianable under these 
cLrcYmsla"cel 

Id 
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example. some district offices emphasized an applicant's social dis- 
advantage in determining eiigibility while others stressed economic 
disad~antage.'~' 

In 1878, with the passage of Public Law 95-507,428 Congress 
enacted reforms in the 8(a) program. Striving to correct "inequitable 
determinations of eli@bility,"429 Congress provided objective criteria 
for the SBA to use in considering whether an applicant should be 
entitled to participate in the 8(a) program. One major change in the 
statute involved defining program eligibility in terms of both social 
and economic disad~antage.~30 This change meant that applicants 
no longer could qualify for the 8(a) program solely on the basis of 
racial or ethnic criteria.431 Instead, program ently was restricted to 
those minority entrepreneurs who met an economically-based stan- 
dard of eligibihty.4s2 The next section will describe 8(a) program 
eligibility as it presently exists 

2. Cuffent Elzgibility Standards 

a. Eligibility-As aresuit of Public Law 95-607, participa- 
tion in the 8(a) program requires that one or more socially and eco- 
nomically disadvantaged mdividuais433 unconditionally own134 at 

an excellent example of what happens when field offices rely on different mfemrefa- 
tlons of ehnbblllfy crlfena 

The appll~anf9, who were Black. awned an eifahhihed archnec l .ew-  
neenng firm. Before going info burmei-, the appheantr, bath s a d u a t e s  
of pre~f ipour  univemiiies, had worked for ~ ~ e r a l  archiiecfurai firms. 
Over the  previous five years each had an arerage income of 550,000 
Both had acquired personal net r o m h s  exceeding 5300.000. AUepng 
past ~ ~ c i o e e m ~ r n i c  disadvantage, the owners appued for 8(s) entry 
Although the San h a n c i i o  dlsftief office apprared the firm ar ellsble 
for the  8(a) p r o s a m ,  the Lor Angeles office refused to recommend the 
company when the application waj  transferred Io if3 ds tncf .  The 
renonal review board found that the  company jl.aj mehpble because the 
h a r d  felt the owners had overcome any socral 01 e c o n ~ m l ~  disadvantage 
they may have suffered. To complleafe matters further, the Reeonal 
D~recfor interpreting the erlfetia differently, admitted the firm rnlo the 
S(B) prosam. 

+g'ld. at 11 
* ~ ~ S e e A c f o f O e f  24, 187S.mpranore106 
'~~Levlnron mpra note 94, st 69 

n31Drahkm.mvanofe 197, at441 
'"Levinsan.supranateQ4. at 69 
43315 U S.C. 5 637(aX4KAX1). In the e_ of a pubhely awned bus lnea ,  B(a1 

ehsbbdty requires that one or more af the ioeiaUy and or economically disadvantaged 
s o u p s  previouily dexribed unconditionally own at least 51% af the coneern I Lock 
Id 9 637(aX4XAXu) 

'"13 C F R  5 124 100 (1902) 13 C F R  5 124 112 set;- forth the specid owner. 
Ship requirements for  concern^ owned b) Indian mbe8 and Alarka Xallve corpora- 
Uon8 The ornershlp requlremenfs for Uaflve Hawanan organlmlom are  set forth m 
13 C F R  § 124 113 (1092) 

Id. at 10. 12. 

~ 0 1 6 u . s  c g 6 ~ i ( ~ ~ ~ ) ( ~ ~ ~ ~  111 1 ~ 7 0 )  
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least flfty-one percent of a Small busmess concern Although the 8(aj 
program also assists bath 'economically disadvantaged lndian 
tribes" and "economically disadvantaged Native Hawaiian organiza- 
tions,"'36 this article will not address the specific provisions con- 
cerning these two groups. but wiii deal solely with the application of 
the 8(aj program t o  "socially and economically disadvantaged 
mdividuals." 

(1) Social Disaduantage--Under this statutory scheme. 
program applicants first must establish that the)- are socially disad- 
vantaged. The SKatUte describes socially disadvantaged individuals 
as "those who have been subjected to racial or ethnic prejudice or 
cultural bias because of their identity as a member of a group with- 
out regard to their individual qualities "438 

(a) Destgnafed OPoups-Absent evidence to  the contram, 
some groups are presumed to be socially disadvantaged. These 
gmups include Black Americans, Hispanic Americans, Nath e Amer- 
icans (Amencan Indians, Eskimos, Aleuts, or Native Hawaiians). 
Asian Pacific Americans, and Subcontinent Asian Amencans 437The 
SBA also map designate other groups as socially disadvantaged if 
certain procedures these groups foiiow These procedures include 
a requirement that an identifiable group make an adequate prelimi- 
nary showing to  the SBA that it has suffered chronic racial or ethnic 
prejudice or cultural bias.438 In determining whether B group has 
made an adequate preliminary showing, the SBA must determine 
the following. 

(1) Whether the group has suffered the effects of preju- 
dice. bias, or discriminatory practices; 

(2) Whether such conditions have resuited in economic 
deprivation for the group of the type which Congress has 
found exists for the groups named in the Small Business 
Act, and 

(3) Whether such conditions have produced impediments 

'"Id 
' 3813C F R  5124 106(6)(1j 
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in the business world for members of the group over 
which they have no control and which are not common to 
all small business owners.440 

0) Nonmembers of Designated Groups-One author has 
argued that the presumption in favor of eligibility for certain minor- 
ity group members could provide the basis for distributing preferen- 
rial procurement opportunities along racial and ethnic hnes by treat- 
ing "social and economic disadvantage" merely 8s  a euphemism for 
minority businesses 441 However, Congress has recowlzed that some 
nonminorities also come from disadvantaged backgrounds.*4z As 
such, these groups may participate in the 8(a) progam if they meet 
certain conditions. Individuals who are not members of the groups 
described in the previous section can establish their individual social 
disadvantaged status on the basis of clear and convincing evi- 
d e n ~ e . ' ~ ~  To establish a clear and convincing case of social disadvan- 
tage, individuals must show the following elements: 

(1) The individual's social disadvantage must stem from 
his or her calor, ethnic ongin, gender, physical handicap, 
long-term residence in an environment isolated from the 
mainstream of American society, or other similar cause 
not common to small business persons who are not socially 
disadvantaged. 

(2) The individual must demonstrate that he or she has 
personally suffered social disadvantage, not merely claim 

<"Id 5 124 105(d)(Z). If the poup meets these cntena, the SBA publishes a 
notice m the Fedeml Register which identifies the povp making the request for 
9oeIaUy daadi,anfaged paup status and the date, tme, and location of a heanng an 
the matter, If deemed appropriate. I d  5 124 101(d)(1), (dl(Z)(iu) Public eommenf 
concerning the coup's request I I  permilled for a period of up t o  t h q  days. Id.  5 
124 loXdX4) Any member of the publrc, rncluding government repreientmvei and 
any member of the pnvate sector, may submit infarmation 10 the SBA concerning the 
matter Id $ 124 106(d)(3) The SBA cdlects all Infamation to support 01 refute the 
poup's request and myst make a final decision wlthln SIXIY days of the close of the 
comment penod and publidh the decision a4 a norice ID the Federal Reguter Id 5 
124 in~(dn31,  (41 

* d i ~ ~ ~ ~ ~ ~ ~ ~ .  94 at i n  
"ZThe legislative histon of Pub L lo B5-607 confirms Congress's recognition 

that nanmmonfler may come from dliadvantaged backgrounds H R  REP So  IT14 
Bifh Cong 2d Seis (1Bi8) noted 

IBleeauie of present and pa41 diserlmmatlon many minarifles have iuf- 
fered social dlsadvantagemeni However, the Conferees reahre that 
other Americans mav a h  suffer from social dlsadvanranemeni because 

Id at 22 
6*313C F R  $ 1 2 4  105(c)(lI 
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membership in a nondesignated group which cauid be con 
sidered socially disadvantaged. 

(3) The individual's social disadvantage must be rooted in 
treatment which he or she has experienced in American 
society, not in other countries 

(4) The individual's social disadvantage must be chronic 
and substantial. not fleeting or insignificant. 

( 5 )  The individual's social disadvantage muet have nega- 
tively impacted on his or her entry into and'or advance- 
ment in the business worid.444 

(2) Economic Disadvantage-Once applicants have dem- 
onstrated that they are saciaiiy disadvantaged, they aiso must prove 
that they are economically disadvantaged Economically disadvan- 
taged individuals are defined as "those socially disadvantaged mdi- 
viduals whose ability to compete in the free enterprise system has 
been impaired due t o  diminished capital and credit opportunities as 
compared to others in the same business area who are not socially 
disadvantaged."446 In determining economic disadvantage for pur- 
poses of S(a) program eligibility, the SBA compares the applicant 
concern's business and financial profile with profiles of businesses in 
the same or similar line of work that are not awned and cantrolled by 
socially and economically disadvantaged 1ndividuals.446 

**'id 5 124,l05(cI(l)(M~1 In asiessrng hon an individual 3 snoal  disadvantage 
har negatlveli Lmpacted an applicmt'i enin mco and or adianeement ~n the business 
xarld the SBA will emelfain an7 relevant evidence and w111 ~sAi~u lar lv  consider . .  
and place ernphasm on the folloringexpenencea of the mdiwdual 

(1) Edwalron The SEA shall coniider, as evidence of an mdwiduals 
social diiad%anlage, denial of equal access 10 inmlu~ims of higher edu- 
carion. ~ X C I Y S B ~  from ~oe ia l  and professional a m ~ i a f i ~ n  with students 
and teachers, denial of educational hanois social patterns or presnurei 
which have discouraged the individual from purrulna a pmfenanai or 
business educBfim and orher similar factom 
( 2 )  E?npluy,nnil The S B i  ihdl canslder B elldence o i  an mdlndual? 
socbal dlsadranlane discriniinarion in hirine dscnmmanan in mrorno. 

(3 )  Bwzmm history The SBA shall consider, M e$idence of an Indlvrd- 
uzril's social drsadvanrzge. unequal accea~ 10 credit or capital. a~quisifion 
of credit 01 c&p>tal under unfavorable ~ i r ~ u m i l a n ~ e s  discruninatran in 
receipt (award and'or bid) of goiernment canrraets. dlsenminalloo by 
potennal ellenrs, e ~ ~ l u s i o n  from builners 01 profesranal orlarurafmns, 
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Requiring businesses to be both socially and economically dis- 
advantaged demonstrates that the "[8(a)] program is not intended to 
assist concerns owned and controlled by socially disadvantaged indi- 
viduals who have accumulated substantial wealth, who have unlim- 
ited growth potential or who have not experienced or have over- 
come impediments to obtaining access to financing, markets, and 
r e ~ o ~ r c e ~ . ' ' ~ ~ ~  These individuals, although socially disadvantaged, 
would not be eligible for B(a) program participation because they 
could not establish economic disadvantage. 

In determining economic disadvantage relating to the degree of 
diminished credit and capital opportunities of a socially disadvan- 
taged individual. the SBA considers factors relating to both the 
applicant concern and the individuals claiming disadvantaged sta- 
tus.M8 These factors fall into three general categories: personal 
financial condition of the individuals claiming disadvantaged status, 
including the individuals' access to credit and cap i t aP8  financial 
condition of the applicant concern;46o and the applicant concern's 
access to credit, capital, and markets.46' 

(S) Additional Eligibility Repuir6m8ntP-Along with the 
eligibmty requirements noted above, the SBA will consider several 
other factors in determining if a business concern is ellglbie for 8(a) 
program participation. These additional factors include, but are not 
limited to, the following: (1) review of the appllcants' character;462 
(2) application of the SBA's standards of conduct regulations4~8 
when eligibility questions arise involving SEA employees and their 

4*Ths mewure I8 d e w e d  to w m  the indlwdual's relstlve degree of  EO- 
nomic disadvantage, as well - the mdividual's potential to capltaUr.e or o themlw 
promde fmaneial suppart for the b u s n e e .  Fastom to be eonaldered include, but PIP 
not h i r e d  to, the following: the individunl'a p e ~ n a l  mcome far BL l e s s  the pwt  two 
ye-; total market "due of all mete ,  and the lndividuBlld pemnd net Worth Id 

point m tune m eompannon to other concerns in the same or 8lmUar Une of buslneaa 
which we not owned and eanlmlied by roclally and economically dlasdvmtpaed 
indlvlduab Fxtom to comlderinclude, but we not limited to,  the following: budnew 
M U ;  revenues; p w f a x  profit; worlung capital; and net worth of the con~ern, 
hcludlng the value of the investments in the ~oncern held by the individual elaiming 

4'"Ser id. 5 124.10S(a). 
* 6 J S ~ ~   ally Id  at p r .  101 (prescriber afandarda of conduct far current and 

former SBA employees, relating to poaslble connlcm 01 intemt between ehelr offleial 
dnfies 01 the public Interest and fhelr pdvafe mteresm). 
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rela~1ves;~j' (3) eli@biiity limitations concerning applicants who 
have previously participated in and exited from the 81.4 program,4Jj 
(4) circumstances under which the SBA must determine that the 
applicant IS a manufacturer or regular dealer m accordance with the 
Walsh-Heaiy Public Contracts Act reg~iations.4~6 and (6)  special con- 
sideration when family members m the same household own, man- 
age or control multiple b u a n e ~ s e s . ~ 5 ~  

Notwithstanding the eligibility requirements noted above, a 
small business concern will not be ellable for 8(a) program participa- 
tion unless the SBA determines that with commct. fmancial, techm- 
cal, and management support the small business concern will be able 
to successfully perform the 81a) contracts awarded and has reason- 
able prospects for success in competing in the private ~ector.4~B To 
satisfy these conditions, the SBA's implementing regulations initially 
require that a business applying for ala) participation demonstrate 
that It  has been in business in ics primary industry classification4~e 
for two full years prior to the date of Its 8(a) appiication.460 

Once the business meets this threshold requirement. the SBA 
looks a t  several factors t o  determine whether the business has the 
potential for success in the 8(a) program. These factors Include, but 
are not limited to .  the following: 

the technical and managerial experience and competency 
of the individual(s) upon whom eh@bility IS based, the 
financial capacity of the applicant concern and the con- 
cern's record of performance on previous federal and pn- 
vate sector contracts m the primary industry m which the 
concern i s  seeking 8(a) ~er t i f i ca t ion .~6~  

Only after the business meets both of these candicions will the SBA 
approve an application for 8(a) program participation.'e' 

4a4Ser i d  5 121 10Slb1 
" G e e i d  5 124 IOs(e1 
"aSee ~d B I21 108(d) The Wdsh Heal) Public Contracts .Act regulations ere 

" - S r ~ r d  6 124 IOS(e1 
i e f a u t m 1 8 C F R  pf 22 ruhpt 2 3 6  

a s 6 1 5  S C 9 ti3i(a1liX.k1 Furthermore ~ertam huslnesiei are melhglble for 
8(a) program pamcipation These huiineiiei include brokers and packagers. fran- 
chisel, debarred or suspended p e r i a n ~  or c o n ~ e r m  nonprofll organliarlonn, and con 
cernraanedhyarherdiiadianfagedeoncern~ l 3 C F R  5 124 109 

'j"'Pnrnan Industry claislflcahon ' refers to the four dlgt Standard lndustrlal 
Cla~~~ l l ea t ion  (SIC1 code dengnafmn r h l e h  hesf descilber the pr~man mdusrw of the 
ala) applicant or p a m c ~ p m l  13 C F R  5 124 100 The SIC codes and carrerpondlng 
size standards rhlch 8re meant to Cm'er the enflm fleld of eConomlC BCui l f leS  are 
lratedInrablerloearedat13CFR 5121 601 
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C. Ineffective 8(a) Program Graduation Standards 

Once the SBA approves a business for 8(a) program partieipa- 
tian, the firm is expected to use 8(a) assistance to develop into a seli- 
sufficient firm capable of competing in the marketplace without 8(a) 
support. Although 8(a) firms never were expected to remain m the 
program indefinitely, past regulations concerning 8(a) program g a d -  
uation permitted many questionable firms to remain in the 8(a) pro- 
gram when graduation or some other form of termination from the 
program would have been appropriate. For example, in its 1978 
internal audit, the SBA identified thirty-eight firms that had 
achieved established business plan goals or were otherwise consid- 
ered viable, yet the SBA had faied to graduate them from the pro- 
gram.463 This section will examine the development of 8(a) program 
participation and graduation. 

1 .  A m b t p o u s  and Subjective Graduation Crtteria-Prior to 
the enactment of the BODRA, the SBA admimstratweiy set a limit of 
five years for initial 8(a) program participation terms.464 The SBA's 
regulations also provided for an extension of this period, but in no 
event would the SBA aiiow a firm more than a total of seven years in 
the pr~gram. '~b These requirements, which established a F u e d  Pro- 
gram Participation Term (FPPT) for 8(a) firms, represented a distinct 
change from the SBA policy existing at  the time.466 

The existing policy permitted firms to remain in the  8(a) pro- 
gram indefinitely, as long as the  firms did not exceed certain size 
standards.'6'Addit,onally, firms that faced graduation had a right to 
a preterminatian hearing to contest the action.468 Consequently, a 
large number of 8(a) program participants avoided graduation 
through this administrative appeals process by proving that they 
were not ready to graduate because they were not yet viable, self- 

the As~ lc ia fe  Administrator for Minority Small Bu~lness and Caprtal Ownership 
Development (AA'MSBBCOD) I d  9 124 206(a) The SBA has eaahhhed procedures 
mvernml ~rofe i t s  and aooeaJ3 of demaln of 81al Piomam sdmisiion when hmed on 
Fenam fkdiw For example, if the AA,MSB&COD d&i 8(al Progam panleipation 
b e d  solely on a negative finding concerning Q O C L ~  daadqamage, economic dnad- 
vantaze. ownershin m control. then the unrueceirful aoolleant may 8 n ~ e d  the deck- 
smn t i  the SBAsbf f i ee  of Hearings and Appeals (OHA) Id .  § 124~206[c)(2) The 
specific procedures for the SBA'P handhng af these praterti and appeals are set fanh 
in 13 C F R  ~f 124 mhm B 
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sufficient firms.4eQ These graduation criteria were criticized as being 
inadequate and vague.470 Moreover, application of the SBA's gradua- 
tion criteria required a subjective determination of a firm's viabiiitv. 
an extremely difficult task.+" 

In discussing the subjectivity of the grnduation criteria, one 
SEA official observed that not only did the 8(a) program lack precise 
eliteria relating to program graduation, but it also lacked rules for 
terminating firms that made no attempt to increase their commercial 
business.472 Another official noted that the criteria were so "loose" 
that the SEA could always find a reason be found to retain a firm in 
the 8(a) program.473 Consequently, firms implicitly were encouraged 
to avoid developing a commercial market t o  stay in the p r o g r a n ~ ~ ~ 4  

However, the SBA's Inspector General explained the use of sub- 
jective criteria by stating: 

The use of subjective graduation criteria, such as they are, 
is understandable. No definition of "viability" is specific 
enough to describe precisely what ingredients are neces- 
sary to make a firm competitive. nor sufficiently compre- 
hensive to fit the situation of all firms in ail industries 
under all market conditions. By making the criteria sub- 
jective and elusive, the problem of precisely defining 
"viability" is avoided, but the problem of evaluating a 
firm's status fairly and objectively remains. The [SEA] has 
evaded the issue by simply postponing a decision on the 

'nBDrsbhn,  planor ore 107, a1462 
I l o l d .  at 450 The SBA applied the following padualion ~ i l tena 
In defermining whether a concern has substantially achieved ~ f i  
approved budneas development objectives and has attained the abibr) to 
compete In the marketplace wllhouf 8(a) ~ i b i i l a n ~ e  the folloalng far 
tom, among orhers. shall be Conildered 
a. Poiitwe oveiall bnancml trends of the concern including but not 
limited to .  the f o l l o ~ m g .  

(1) Profitability, 
(2) Level O f  "on-s(al IsleJ; 
(3) Net WoRh flnaneial rarioi, -orking capi~sl, cspltab~8- 
Lion, ~ C C ~ P B  Lo credit and capital, and 
(4) Abibly to oblaln banding 

b A comparison af the S(a) coneein'r business and financial profile with 
pmflles of comparable non-S(a) small buslnerse~ in the same a ~ f l v i ~ s  07 
similar business earegor) 
e Management capacity end capablllfy 

RmiSe tiduWad, supranote 20, ar30-31 
"1PrmniSe Ii%JuUtlkd, m p a  note 20. et 31 
"ZDrsbkm mpia nafe 107, a131 
"aid. 
"'Id. 
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graduation of 8(a) firms. SBA consequently graduates few 
firms, thus diminishing the possibilities of new firms 
entering the program.476 

2. F i m d  Program Participation Ilnm-The Small Business 
Export Expansion Act of 1980 (SBEEA)"e amended the 8(a) pro- 
gram in an effort to correct some of the abuses noted above.477 This 
iegisiation required the SBA to negotiate graduation dates with 8(a) 
firms to establish mutualiy acceptable time penods during which the 
SBA would help the firms became competitive.~7s To carry out this 
directive, the SBA established an FPFT, which admmistratively lim- 
ited 8(a) program participation to five years, with a one-time exten- 
sion of up to two year~ ."~9  Graduation at the end of the FPPT was 
automatic, and no nght of appeal existed.48Q As a result, the FPPT 
eliminated the "vicious cycle by which firms stayed on the program 
indefinitely because they were not viable, and were not viable 
because they could stay in the program indefinitely."481 The FPPT 
served 85 a signal to 8(a) program participants that they had to maxi- 
mize the opportunities available to them dunng their tenure m the 
program.48z Soon after Its mplementatmn, however, the FPPT came 
under serious challenge. 

In 1982, the House Committee on SmallBusinesschallenged the 
SBA's FPPT claiming that It violated the provisions of the SBEEA 
that required the SBA to negotiate with the 8(a) firm concerning a 
point in time by which the firm thought it would overcome its eco- 
nomic d i s a d ~ a n t a g e . ~ ~ S  The House Committee also argued that 
Implementation of the  FPPT was arbitrary and capricious and could 
frustrate the Smaii Business Act's purpose-namely, the aehieve- 
ment of competitive viability-because the FPPT mandated that 8(a) 
firms be graduated regardless of whether they were able to compete 
in the marketplace 484 In considering whether the FPPT would 
improve the effectiveness of the 8(a) program, one commentator 
noted that: 

The five year cap on program participation is certain to  

"1Eltgtbiiify R a i e ,  mpnznofe 327, at 18 
."Pub L l o .  86-481, 84  Stat 2321 (18801 (codded at 15 C.S.C 56 633, 636, 

6371 

at17,272(coddledar 13C F R  6 124 l-l(fK8)(1882)1. 
'8'Drahkm, mpranofe 187. at462 
'5zId 
"'FinalRepon, sugronofa2. at58 
*84Drabkln, 8wra note 197, at 463. 
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hinder the development of section 8(a) firms and may 
remit in a contraction of the program's reach As a resuit. 
firms that are not viable within the graduation require- 
ments of [the FPPT] may be terminated and although 
more firms will receive section 6(a) assistance, fewer ria- 
ble firms may be graduated than before The FPPT may 
therefore. fuiiher contribute to the section 8(a) program's 
demise and, as such it LS a failure of regulatory 
implementation 

3. 8ial Prooram Partcciaat~on L-nder the BODRA-Durinn can- 
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Similarly, the minority community has not widely accepted the 
explanations offered by the Congress and the SBA-that the program 
term is necessary to "make room" for other potential program 
part ic i~ants .4~ '  

Based on this evidence, the CMBD recommended in its final 
report that program participation terms should be approved on the 
basis of the individual firm's SIC Code.4sz The Commission believed 
that program terms would vary from as low as seven years to a 
maximum of fourteen years, depending on the industry in which the 
firm is engaged.4e3 Although this recommendation presents an 
extremely difficult challenge, the effort IS essential if the 8(a) pro. 
gram is to  be true to its stated purpose of economic deveiopment.4Q4 

4. Current 8(a) Pragram Parlicipation and m i n a t i o n  Stan- 
dards-Kotwithstanding the CMBD's recommendations, this section 
will describe the current 8(a) program participation terms and termi. 
nation requirements 

a. Stages of 8(a) Program Development-Businesses certi- 
fied far  8(a) program participation currently can receive contracts 
under the program for a penod of nine years, measured from the 
date of the firm's certifi~ation.~O6 Program participation is divided 
into two stages: a developmental &age and a transitional stage.4BB 

( I )  Lkelopmental Stage-The developmental stage is 
designed "to assist the concern in Its effort to  overcome its economic 
disadvantage by providing such assistance as may be necessary and 
appropriate to access its markets and to strengthen its financial and 
managerial ~ k i l l s . ' ' ~ ~ ~  The statute provides that no more than four 
yeam may be spent in the  developmental stage of program 
participation 

During the developmental stage, program participants are eligi- 
ble to receive the following assistance: 

*Bgld 
'p31d For example. manufaefurlng firms engaged 1" high-tech or enpifd mten- 

slve induilnes generalb would require mare time to derelop because of the economic 
concenlrallon in such buslneJs are- and other slmdlcant market entrance bardera 
Id On the other hand. builnessseb that are m very eompelrlive sealent8 of the emn- 
Omy WlIh relativels high ' Iuin~vei  rates' should be Dven terms BI the lower end of 
the roectmm. Id 
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(1) Sole source and competitne contract support 40s 

(2) Financial assistance in the form of direct SBA loans or 
loans from banks or other financial institutions in coopera- 
tion with the SBA;joO 

(3 )  A maximum of two exemptions from the requirements 
of section l(a) of the Walsh-Heaiy Act, 41 U.S C.  5 
35(a);50' 

(4) A maximum of five exemptions from the requirements 
of the Miiier Act 40 L' S.C. 8 270a-Z70d;J02 

( 5 )  Financial assistance from SBA for skiiis training or 
upgrading for employees or potential employees of pra- 
gram participants,jo3 

( 6 )  The transfer of technology or surplus property awned 
by the United States to the program participant,jo4 and 

(7) Training sessions conducted by the SBA to assist indi- 
nduais and enterprises in the deveiapment of busmess 
principles and strategies to enhance their ability to cam- 
Pete successfuliy far contracts m the marketplace.jo6 

(2) TmnSifional Stage-The transitional stage IS designed 
"to overcome. insofar as practicable, the remaining elements of eco- 
nomic disadvantage and to prepare such concern for graduation 
from the pragram."j'J6 No more than five years may be spent in the 
transttionai stage of program participation 607 

"'9M 5 6360!(13)(A) 13 C F R  5 124 303IcXl1 
'"15 L S C 5 6360)(13)(8) 13 C B R 5 124 3031c)(2) See 15 ti S C 5 636IaK201 

for conditions that musf enst before loans vi11 be made available for program 

502 15 U S C 5 6360)(13)(C). 13 C F R  8 124 303(c!(31 Section I(a1 of the Wdsh- 
Healg Act requires that if the contract IS far the manufacture or furnishing of mate 
11815. suppbei, aR~cles. and equipment I" any amount exceeding $10 000 then the 

must be B manufaeruier of or B regular dealer m, the materials supplies, 
equipment to be manufamured or used m the performance of the contracr 
5 3Xa) Huwewr, no exemption *ill apply If the contract to S h x h  I[ 
I an anticipated value ~n excess of 610 000,000 15 L S C 5 6360!(13)(C) 

"oil5 U S C 5 63601(13)(0), 13 C F R  5 124 303(c1(41 The Mlller Act pmildes 
that before an) contract exceeding 328.000 for the ~ ~ n s T r u ~ f l o n  alferatmn. or repan 
of any publlc burldlng or publlc work of the Knsed States LI ararded t o  any contrac- 
tor, the contractor ~ U S I  furnish performance bonds for the pmlectlon of the Unlted 
States and payment bonds for the prme~fmn of persons furnishing material and labor 

pUtlClpa"ti 

15 K S C !6360!(13)(E) 13 C F R  5 124 303(c!lil 
1 5 E S C  ~63601(1311F) l 3 C F R  5124303(c1(6) 
15 K S C 5 6360)(13!(G) 13 C FR 5 124 303(c)Ii)  
I 5 U S C  56360)(12)1C1 

",Id 5 6360!(15!(B) 



19941 TXE SBA 'S 8(A) PROGRAM 7.5 

During the  transitional stage, program participants are eligible 
to  receive some of the same assistance provided in the deveiapmen- 
tal stage in addition to  other specific assistance for transitional par- 
ticipants. Specificaliy, program participants receive the same devei- 
opmental assistance as noted above at  paragraphs (l), ( Z ) ,  (6), and 
(7).60s Additionally, the following assistance is available: 

(1) With the assistance of the SBA, procuring agencies 
assist program participants in forming joint ventures, 
leader-follower arrangements, and teaming agreements 
between the program participant and other program par. 
tiapants or other business concerns with respect to con- 
tracting opportunities for the research, development, full. 
scale engineering or production of major systems 308 

(2) Technical assistance and training in transitional man 
agement business planning.sJ0 

b. S(a)Program llmnimtions-Program participants who 
are ehgible for the assistance described in the previous section will 
be denied this assistance if the businesses leave the 8(a) program for 
any reason. Participants may leave the 8(a) program for several dif- 
ferent reasons: (1) voluntary withdrawal from the program; (2) expi- 
ration of the time periods associated with the developmental and 
tranatianal stages of program participation; (3) graduation from the 
program, or (4) termination from the program based an good 
Ca"Se.El1 

( I )  Voluntary Withdrawal-A business may withdraw 
from the 8(a) program voluntanly at any time dunng its term of 
program participation.jl2 Even if an action to graduate or terminate 
a business from the 8(a) program is pending, the business may with- 
draw from the program voluntarily at any time pnor to the actual 
issuance of the graduation or termination notice 613 

(2) program R m  Expiratton-As previously noted, par- 
ticipation in the 8(a) program currently is limited to nine years from 
the date of program participation certification. Once the program 
term has expired, the business no longer is eligible for 8(a) program 
assistance. However, the nine-year limitation only applies to busi- 
nesses certified on or after November 16, 1888.6'4 Small businesses 



76  MILITARY LAWREVIEW [Vol. 145 

that were program partimpants as of September 1 1988, or were 
approved for program participation between September 1. 1988, and 
November 15. 1988, are entitled to a revised Program Term 

The revised Program Term is the greater of (1) nine years less 
the number of years since the award of the firm's first contract 
under the E(a) program or (2) the participant's FPPT, including any 
extensions thereof, plus eighteen months.5'6 Once the SBA has 
established or revised a program term, it is statutorily prohibited 
from extending the term beyond the specified expiration date.5" 

(3) Graduatzon-The term "graduation" means that the 
program participant has been recognized as "successfully compiet- 
ing the [E(%)] program by substantially achieving the targets, abjec- 
tives and goals contained in the concern's business pian thereby 
demonstrating its ability to compete in the marketplace without 
assistance under [the b(a) program] ' ' 5 1 8  When the participant has 
met these criteria, the SBA may graduate the business from the E(a) 
program mQ After the effective date of program graduation, the firm 
no longer 1s eligible to  receive 8(a) program assistance; however, the 
firm still is obligated to complete previously awarded E(a) sub- 
contracts, including any priced options that may be exercised 6zo 

The SBA, in determining whether to graduate firms from the 
program, considers several factors These include an examination of 
the firm's positive overall financial trends including, but not limited 
to,  the followmg 

(1) Profitability; 

(2) Sales, including improved ratio or non-E(a) sales to E(a) 
sales; 

(3) Ket worrh. fmancml ratios. working capital, capitaiiza- 
tian, access to credit and capital; 

(4) Abhty to obtain bonding; 

(6) A positwe comparison of the E(a) concern's busmess 
and financial profile with profiles of "an-E(a) businesses in 
the same area or similar busmess category: and 

(6) Good management capacity and capability.621 

5 8 5 1 6 ~ ' s ~  # 6 3 6 ~ ) i l o ) f C H 1 )  I B C F R  $124 IlO(b) 
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The procedures established by the SBA far graduating firms from the 
E(a1programaresetforthin 13 C.F.R. 3 1 2 4 . 2 0 8 ( ~ ) . ~ ~ ~  

(4) Other Bogram lLwmimtions-Firms also may leave 
the 8(al program because the SBA has taken action to  terminate 
their participation. "Termination" is defined as the "total denial or 
suspension of assistance under (the S(a1 program] prior to the gradu. 
ation of the participating small business concern or prior to the expi- 
ration of the maximum program participation term."623 After the 
effective date of program termination. the firm is ineligible for fur- 
ther 8(a) pro5am assistance.624 However, just as with firms that 
graduate from the program, the firm stili is obligated to complete 
previously awarded contracts, including options that may be 
exercised.626 

The SBA must base a termination action a n  good came which 

(I) Failure of the firm to maintain its eliabiiity for E(=] 
program participation; 

(2) Failure of the firm to engage in business practices that 
wiii promote its competitiveness within a reasonable 
period of time, 

(3) Demonstrated pattern of failing to make required sub- 
missions or responses to  the SBA m a timely manner; 

(41 Wiiiful violation of any rule or regulation of the SBA 
pertaining to material issues; 

( 5 )  Debarment of the firm or its disadvantaged owners by 
any agency, or 

(6) Conviction of the disadvantaged owner or an officer of 
the firm for any offense indicating a lack of business 
integrity.szs 

includes, but is not limited to, the fallowing: 

The SBA's termination procedures are set forth in 13 C.F.R. 8 
124.208(b).52' 

"zPro5am pmlerpanfs may appeal the SBA 5 delermrnafion concerning 

e '315USC 56380XlU)lF). 13CFR 5 124.100 
)'*i3C F.R f 124 2U8(c) 
"'j,,j 

52116 U S  C 8 636 U~(lOXF)(~)-Ivl) See oh0 13 C FR f 124 2091a), which bits 

h"'ProCam participants may appeal an) adverse termination decision to rhe 

5aduation to the SEA'S Office of Heanng  and Appale IOHA). Id. 5 124.210(aX2) 

s e ~ e r i l  ather erarnplen of good caue rermmalmns 

SBA'sOHA 1 3 C  F R  5 124 2lO(a)[3) 
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D. Small Business Admnistratiolz Cornrnents Concerning Frauds 
and Abuses 

Small Business Admimstration officials are confident that the 
current regulatory prawsmns implementing the 8(a) program make it 
difficult for 8(a) firms to  perpetuate frauds, fronts, and other abuses 
that were prevalent m the early 1970s. According t o  the SBA's Dep- 
uty Assistant inspector General for Investigations, as of August 
1992, fifteen to twenty percent of the firms under mvestigation 
were 8(a) firmi.'zs Of the 8(a) firms under investigation, very few 
involved fronting as the only allegation 628 Over the last two to three 
years, the SBA conducted only two successful front mvestiga- 
t10n5.~30 The Deputy Assistant lnspector General also noted that af 
the 200 ongoing fraud investigations, fronts comprised a smaii per- 
centage of these investiganans.531 Currently, the most common w o -  
lation among fraud investigations involves false statements:j32 

The SBA's Deputy Assistant Inspector General for Auditing 
echoed these observations. indicating that the abuses associated 
with the proliferation of frauds and fronts were not as common as 
they had been in the past e33 In conducting compliance auditsj34 for 
the SBA, this official indicated that his investigations failed to 
uncover any evidence af fronts.,535 However, he did not rule out the 
possibility that the low number of fronts discovered by SBA audits 
and investigations may be the result of businesses becoming more 
sophisticated in Conceahng their illegal activities 

The 8(a) program's Deputy Associate Administrator far Pro- 
grams attributes the SBA's success in ehminanng frauds and fronts 
to the SBA's meticulous review of ail 8(a) program applications 
before admitting the firms to the program However, because of 
this mtensme review. the SBA has been criticized for taking too long 

i * ~ l n l e ~ l e %  with David U' Hurd, SBA Deputy .Assisrant lnipertor General far 
lnieslilalions, I" i k h l n g o n  D C iAuB 12 10021 

5-16 

is'ld 
,"Id 
i",d 

53jlntewiew with Lester U Garton. SBA Deputy l iditant lnipecroi General 
for 4udlllng iniVarhingon D C (Aug 12. 1082) 

"'Several different factors can lrlgger compllanee audlfi These factor3 
include but are not limited to, the followmg. (11 the rapid worth of an Slal pmgarn 
panieipanr, (21 s ~ y s p ~ c ~ o u s  behavior an the part of an 8ial firm and 13) obien'atlons of 
reaonalor dmrnctoffmesof the SBA Id 

5qqld 
536 ,A 

~ " ' l n t e i \ ~ w  with Jane Butler SBA Minaritp Small Business and Capital Owner- 
ship Development Program Deput) Assaclare Adminatrarar for Proeams. in U'ah 
rngton D C (Dee 4 1092) 
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in deciding on an applicant's eligibility for program part1cipatian.~~6 
The SBA has adopted several measures, however, in an effort to 
prevent future processing delays and backlogs as 

V. Effectiveness of 8(a) Program Assistance 

Congress established the Minority Small Business and Capital 
Ownership Development (MSB&COD), or 8(a), program specifically 
for business development purposes-to promote and assist socially 
and economically disadvantaged smaii business concerns to improve 
their ability to compete on an equal basis in the mainstream of the 
American society.540 To accomplish the 8(a) program's stated goal, 
Congrees autholized the SBA to enter into contracts with other gov- 
ernment departments and agencies and subcontract the perfor- 
mance of these contracts to socially and economically disadvantaged 
business concems.~41 The stated purposes of the program are to: 

(1) Faster business ownership and development by mdi- 
viduals in groups who control little production capital; 

(2) Promote the competitive viability of these firms in the 
marketplace by providing the available contract, fman- 
cial, technical and management assistance as may be nec- 
essary; and, 

(3) Clarify and expand the program for the procurement 
by the United States of articles, supplies, services, mate- 
rials, and constmction work from small business concerns 
awned by socially and economically disadvantaged 
individuals.J42 

According to information provided by the CMBD, the federal 
government procured about 2.17% of its goods and services through 
the 8(a) program in FY 1900, which represents $3 9 billion in can- 
tract activity.M3 Although 8(a) procurements were less than three 

1900, the SBA'r average p&ess~& rlme 10; these apphcatloni was 117 days Id As of 
Ocroberl, 1801, about 1 7 %  of the applleatians belngprocemedal the SEA headquar- 
ters already had exceeded the 00-day requaemem Id 

jagld 81 21 Far example, the SBA'8 Division af Pras'am CeRiflCBfion and 
Ekbbhfy has increased i t0  professional and cleneal staff and has instituted a "buddy 
system." where a less expenenced reviewer i s  pared with B mare experleneed one In 
hopes 01 improving the w a l i f y  and ~mehneas of apphcation review Id.  

" Q 1 3 C . f R  5 124 I(&) 
~ " S * I * L L B U S N r S S A ~ O F 1 0 5 3 .  osomendsd, 16L S C §637~a~ilXAl.iBl~1OS3l 

http://Q13C.fR
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percent of the federal government's total procurement. m compari- 
son with FY 1982 procurements, the amount procured in FY 1990 
represented an increase of over ninety percent m the ratio of &a) 
procurements to total procurements."4 Procurement data from FY 
1992 show that S(a) businesses received contract awards of 54.9 
billion, representing 2 7 %  of total contract awards for that years45 
From a statistical perspective. the 8(a) program remains the most 
important contributor t o  the award of prime contracts to small disad- 
vantaged business concerns,sIo accounting for weii over forty per- 
cent of all procurement dollars (both prime and subcontract) 
received by small minority firms.647 As a result, the 8(a) program has 
provided many benefits to its participants. For example, the pra- 
gram has spurred the formation of many disadvantaged firms, 
helped participants gain experience m manaang a busmess. and 
helped some firms get other commercial and non.l(a) government 
w 0 r k . 5 ~ ~  

However, despite the benefits afforded through government 
assistance. the survival rate for smaii businesses ~n general has been 
extremely low.j'g According to the 1980 Business Faiiure Record, 
forty-five percent of small businesses fail within five gears, and 
eighty percent fail to last ten years.560 Another source indicates that 
more than half of newly established ma31 businesses fail within the 
first two years af operation, and more than ninety percent fail 
within the first ten years.661 

As compared to nonminority businesses. minority business fail- 
ure rates are much higher.552 For example, one study found that 
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sixty-three percent of minority firms had gone out of business within 
five years of beginning their operations.j63 Research has identified 
severai possible explanations for the higher failure rate of minority 
firms: (1) higher debt structure; (2) proportionately smaller size; (31 
lack of business knowledge; and (4) unwiiiingmss to share owner- 
shipicontral~4 In a recent survey65j conducted by the CMBD, the 
R(a] program received mixed reviews concerning its effectiveness in 
promoting the development of minority businesses and its impact on 
the procurement process. In January 1993, district offices of the 
SBA conducted a survey of the 565 firms that left the R(a1 program 
during Ns 1990, 1991, and 1992.Jj6 Of these firms, 301 were mde- 
pendently operational and twenty-four had curtailed operations, 
even though they were still in business.6s' On the other hand, five of 
the businesses had been acquired by other firms owned and con- 
trolled by "ondisadvantaged individuals, and 235 had ceased opera- 
tions compieteiy.jsa This means that only 57.5% of the firms that 
exited the 8(a) program between these peliods stili were operational. 
One author has concluded that the R(a) approach to business assis- 
tance generally has been as unsuccessful as other minority assis- 
tance programs have been in helping the truly deprived minority 
enterprises.jj8 

This section will discuss the impact of 8(a) assistance on mmor- 
ity firms, specifically to  determine whether this assistance makes 
the firms truly self-sufficient on program graduation. 

A.  Selecting 8(5) Contract Opportunities 

Again, the mission of the MSB&COD program is to develop 
socially and economically disadvantaged small businesses to improve 
their ability to compete on an equal basis in the mainstream of Amer- 
ican economy after completion of the program. The SBA's Standard 
Operating Procedures far the MSB&COD program560 state 

Business development is the utilization of all available 
internal and external resources to assist 8(a) concerns to 
progress toward competitive viability during their Pro. 

b'91d 
m d r d  

sssm obfaln data for the survey, the CMBD visited 22 federal lites represenring 
17 federal agencies. It acquire data from a broad bsse af program "sen. and Lo 
acquire B broad spectrum of percepnons, Commission repreientafiie~ penonally 
mfdrviewed 104mdw~duab. FmoIReprm, suylonore2. atapp E 
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gram Term. The complexities and sophistication of both 
governmenc contracting and modern business techniques 
require thac an 8(a) concern develop and apply requisite 
management skills if it is to be successful upon program 
completion or graduation. Therefore, it LS necessary that 
the [SBA] conduct an on-going program of providing busi- 
ness development opportumties and as~iscance to benefit 
its 8(a) clients.sfi1 

Tb uromote the business deveioDment of 8fal Droaram mrtici- . _  . 
pants, the SBA provides participants with financial, management, 
and technical assistance, as well as concract support.56Z In theory 
8(a) firms use the SBA's assistance to attain self-sufficiency and then 
graduate from the program 

To achieve the goals set out for the S(a) program, the SBA must 
seek, identify, reserve, and match 8(a) contract opportunities for 
approved 8(a) firms. The SBA, a particular 8(a) program participant. 
or the procuring agency may identify these contract oppor- 
tunicies 563 The SBA is aurhorlzed to  encer into Contracts wlth other 
federal agencies and subcontract the performance of the contracts 
to firms eliabie far program participation. The SBA's policy 1s t o  
subcontract the performance a t  prices that will enable the 8(a) firms 
to perfarm the contracts and earn a reasonable profit 664 The SBA 
and the federal agency match the agency's requirements with the 
capabilities of the 8(a) firm to establish a basis for the agency to 
contract with the SBA under the program.eB6 

1. Establuhiw Set-Aside God-In an effort to lncrease the 
share of federal ContraCK dollars TO disadvantaged businesses, the 
BODRA amendeds66 the Small Business Act to require the President 
to annually establish government-wide procurement goals for pro- 
curement contracts awarded to  small business concerns awned and 
controlled by socially and economicallg disad\antaged mdwid- 
uais.56' This goal was established at not less than five percent of the 

'" 'Id  ( 3 i a  
'6 '13CFR glZ4300 
'6'ld 5 124 308(bll1) 
*"4Id 5 134 3Oi(al  
" 3 i G i \ E n u  S E m r  d m l h  ET A L  ,FEDERAL liQUIsm01 REG I8 803 (.4pr 1, 1864) 

[hereinafter FdRI 
'"BODRA mpro  note 26, 5 EOZ(3) 
'"-15 L S C 6 644(g)(ll The BODRA alm required government-vide goals for 

panicipalion bs all small business concerns Without regard lo the dsad,sntaged sta 
[us of the conce in~ owner3 Id 
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totai value of all prime contract and subcontract awards for each 
fiscal year.688 

Kotwithstanding this government-wide goal, each federal 
agency is required to establish its awn annual goal representing the 
maumum practicable opportunity for disadvantaged businesses to  
participate in the performance of contracts let by the particular 
agency.bes This requirement was consistent with an earlier con5.e~- 
sianal mandate that required the head of each federal agency, after 
eonsuitation with the SBA, to estabhsh realistic goals for each FY far 
the award of contracts and subcontracts to small business concerns 
owned and controlled by socially and economically disadvantaged 
i n d i v i d u a l s . ~ ~ ~  Congress tasked the Administrator of the Office of 
Federal Procurement Policy with insuling that the cumulative 
annual prime contract goals for all agencies met 01 exceeded the 
annual government-wide prime contract gaai.671 

Congress enacted the federal contract goal-setting procedures 
noted above to  provide help to small and mmonty business enter- 
pnse. Congress predicted that this policy would provide a direct 
increase in the share of federal contract dollars to  small and minority 
businesses without requiring any major increases in federal expendi- 
tures to support another social ~ r o g r m . 5 ’ ~  Although economic and 
political rationales have been used to justify the implementation of 
federal contract s e t a i d e  goals, evidence e m t s  that these forms of 
government intervention have not helped and, in many instances, 
have a w a v a t e d  the situation.b73 

a. Agency Impaet-One negative aspect of minority bua-  
ness set-aside8 has been the higher procurement costs incurred by 
agencies 85 a result of utilizing firms that may be less expenenced 
relative to nonminority enterprises, especially when the contract 
recipients are not competnive.j74 A related and disturbing fact con- 
cerning 8(a) procurements is that these higher procurement costs 

6881d Congesrestabhrhedihe goalforallrmall buSlneiSeSBf not leisthan 20% 

‘6Sld 
of the f o l d  value of all pnme contract awards far each PI Id 

“ O M  5 644(g)lZ) This cangersional mandate resulted from the enactment of 
Publlc Law Uumber 85 507 

“ ” I d  See alro OFPP P o k y  Letter 81-1. Office of Fed Procurement Pohc) 
Gauernment-U-Ylde Small Business and Small Dlladvanlaged Busine~s Goals for Pro- 
euremenr Contracts (Mar 11. 1881) (prorldmg uniform pohey guidance t o  Executive 
branch departments and orher agencies regarding the lmplemenrafian of the BODRA) 

“PDenna E Black. An Euoluatmn of Frde?al Contract S e l l s i d e  Goals tn 
R e d v n w  Socioecomzc h c n m t n o t i m r .  20 Ym’L Covr Mom J 88, 03 (Bmtei 
1887) lhereinaffer Black I] 

W”d 

i‘ABafes, mpm note 10, mf 63 
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generaiiy are coupled with lower quality and higher p n ~ e . 5 ~ 5  One 
official has stated. "[wle know that we are paying more for an item 
than is necessaq, but we are doing it t o  help new small bus- 
nesses."s78 However, to accept lower quality and higher prices from 
8(a) contractors to accomplish procurement goals should not be 
necessaq.c" 

b. Factors Affecting Failure of Goal-Seltzng ,!$ffor.ts- 
Several explanations have been provided as to why the mplementa- 
tion of set-aside goals generally has been unsuccessful. The following 
nine factors have been identified as reasons for predicting failure m 
implemenang any new federal contract goal-setting policy. 

(1) Vague and ambiguous legslation. Generally. federal agen- 
cies are required to  implement procurement preference programs 
that are based on vague and ambiguous legislation 678 For example, 
the national policy of assistance to  disadvantaged businesses set 
forth in the BODRA requires federal agencies to establish goals rep- 
resenting the "manmum practicable opportunity" for disadran- 
raged businesses to  participate in agency contracts Because the 
legislation fails to  define "maximum practicable opportunit:.' the 
possibility LS great that the federal agencies will interpret this stan- 
dard differently. 

(2) Hard to  m m v e  output. An agency's set-aside performance 
IS difficult to evaluate because of hard-to-measure output in terms of 
both quantity and quaiitySSo For example, even though an agency 
may demonstrate that it LS meeting or exceeding a set-aside goal by 
measunng the annual total number of contract dollars awarded to  a 
targeted group, the annual share of agency conmct  dollars going to 
that targeted group may not necessardy increase. making It difficult 
to determine when an agency has spent enough contract dollars TO 
meet its goal.5B' 

( 3 )  Creaming. Agency's generaliy ''cream" amards wnhm a 
targeted group to those businesses w-ho are most likely to  succeed 
rather than t o  those businesses who are most in need dR2 This phe- 
nomenon exists because set-aside performance 1s monitored by the 
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annual number of contract dollars awarded, and the targeted firms 
most in need of assistance generally pose the largest risk of failure to  
an agency in achieving its annual goal.s8s Consequently, some of the 
intended beneficiaries of set-aedes do not receive benefits from the 
programs 

( 4 )  Goal displacement. A related problem associated with mea- 
suring set-aside performance by the annual number of contract dol- 
lars awarded involves goal displacement. Goal displacement O C C U ~  
when an agency's concern over the number of targeted firms reach- 
ing economic self-sufficiency becomes secondary to the agency's 
desire to achieve its monetary Consequently, no incentive 
exs t s  for the targeted group, the SBA, or the federal agencies to 
encourage successful program gmduation, particularly m the case of 
minority contract and subcontract programs like the 8(a) 
program."5 

(6) Incmnpafible policy goals  Agencies are required to simul- 
taneously implement the incompatible goals of full and open compe- 
tition in contracting along with the goals of set.aside programs that 
restrict competition.588 This policy contradiction is complicated in 
that the lowest-cost procurement to  society usually is not the lowest- 
cost procurement to the agency.687 

(6) No budget. Another factor leading to unsuccessful imple- 
mentation of set-aside goals is that no special agency budget exists to 
accomplish nonprocurement objectives.sse The program costs associ- 
ated with implementing these socioeconomic programs are passed 
through the agency's exsting contracting budgets which allows pol- 
icy makers to take credit for addressing the issues of SDBs without 
increasing federal expenditures for additional social programs.s88 
However, implementation of nonprocurement objectives raises an 
agency's contracting costs through increased contract pnces and 
administrative costs.500 Consequently, without direct budget sup- 
p o r t  an agency is not motivated to  put maximum effort into imple- 
menting these programs.6B1 

(7) Multiple actors. In the federal goal-setting process multiple 

6B3Blaekl, mpronote 572, at 84 
5B'BlaCk 11. sup70 note 678 ar 68. 
jBjBlack1 apranore672 a t94  
'"Black 11. supro note 678 st 68 
jl'Black 1. mpm note 672, at 84 
"'8Blackll, supranote 678.  sf 68 
basBl~ekI,Qlmranale572. af96. 
6"ld See oh0 Ftml mmr,  sup70 note 2 ,  st 8pp E, tbl 4-3 [idennfgmg high 

"O1BlaCk I, mpra note 572 at 85 
C m t l P C t  COPtSBIBprOblem Breas~suciated wfhcmlrac tmgwlh  SDBsl 
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actors cause responsibilities t o  be fragmented.je2 The agencies and 
Y B I ~ O U S  offices within the SBA. as well as offices within the General 
Services Administration, share the responsibility of negotiating 
agency goais.je3 The existence of various actors m the goal-setting 
process significantly reduces the probability that the desired Imple- 
mentation will occur.6s4 

(8) .Vo Lm*lent%ze and enforcement mechanisms. Procurement 
preference programs lack effective incentive and enforcement 
mechanisms to ensure and encourage agency performance.~s~ Agen- 
cies are unlikely to comply with the goal-setting procedure unless 
incentives are offered to offset the effects of increased adrnmistra- 
tive costs and contract prices, especially in times of reduced budgets 
and cuthacks 280 Additionally, gaai-setting procedures as they cur- 
rently exist provide no effective penalties against those agencies 
that fail to meet or exceed their Stated goals which ultimately results 
in mediocre agency 

(9) Lowballing The final factor that leads to unsuccessful 
implementation of federally imposed set-aside goals 1s the occur- 
rence of iowhalling An agency lowballs by establishing soft goals 
that it is certain to meet or exceed m An agency's goal-setting decl- 
don  1s influenced significantly by its prevmus year's achieve- 
ments.E.gQ Because performance IS measured by the annual level of 
federal contracts'subcomracts dollars awarded to a targeted group 
relative to the goal, agencies are implicitly encouraged to  set soft 
goals that they are sure to meet based on previous year 
performance.bo0 

Given the presence of these nine factors, one would expect 
that implementing federally directed set-aside goals would be mef- 
fective. l b  the contrary, despire the possibilities for failure, federal 
agencies generally have met or exceeded their established set-aside 
goals 601 However, as one author has noted, because the agencies 

through W 1584 four of se'en federal procurement preference prosarnr examined 
generally were ~uccesrful ~n rneetmg or exceedin8 rheir established set-aside goals I d  
ln DB~CYIBI  for 81ai ~ o m r a ~ t  awards. federal uenaies exceeded the total federal 
&Is fareach )eardunn8rhl ipenod except f a r F f l 8 8 3  I d  



19941 THE SBA'S E(A) PROGRAM 87 

essentially establish the annual set-aside goals, insufficient eiidence 
exists to conclude that the federal contract goal-setting procedure 
has been effective.602 In reality, when using the annual percentage 
of total federal contract dollars as the measure for Success in meet. 
mg the goals, entireiy different implementation results are 
obtamd.603 These varied results have led some to conclude that 
federal goal settmg procedures have been ineffectual because no 
significant ~ncrease in the annual share af contract dollars going to 
the groups targeted by the set-asides has occurred 

c. Department of D@f- Set-Aside Goals-The Department 
of Defense (DOD) annually awards the bulk of federal acquisition 
dollars, and undoubtedly any measurable government success at 
increasing the share of federal contract dollars to socio.economically 
disadvantaged groups depends on the DOD's performance.B0S Prior to 
the enactment of the BODRA, Congress actually had mandated to the 
DOD a specific five percent goal for contracting with S D B S . ~ ~ ~  Pres- 
ently, the law requires the DOD, in each of FYs 1987 through 2000, to 
set a goal of awardmg five percent of contract and subcontract dollars 
t o  SDB concerns, historically black colleges and umversities, and 
minority institutians.607 Ib meet its five percent goal, the DOD uses 
the 8(a) progam, SDB set-asides and evaluation preferences, advance 
payments, outreach, and technical assistance 

Prior to the most recent fiscal years, the DOD w a  just as 
unsuccessful in meeting its set-aside goals as other federal agencies. 
One author noted that the DOD's p a t  performance indicated no 
sigmificant increase in the annual share of DOD contractisubcontract 
dollars going to  minority entrepreneurs.80B Representative Cardiss 

6021d at 57 
SoaSeeid 8t58-101 Contract awardsunderthe 8(a) pro5am showedaporitlw 

ennual rate of change since F'Y 1880: howe,,er, these rates here not @.! hlgh @.! they 
wee before FY 1880. Id ai 58 Addlflonall), the annual 8[a) contract share of IoTal 
federal contract dollan har been only slrghrly hrgher slwe FY 1880 then before, and 
hasmpincainedarelalivelyconsfanf annualrate eversmce. Id ._ ". .". 

bnbBlaek 11, mpra note 578, BI 67. PYISYB~I Io Public Law Sumber 55-507. the 
DOD. llke other ciwiian agenoes. had been required m e e  FY 1580 to establish annuai 
goah for the award of contiacL dollars to specifically targeted mcmeconomieBll~ dis 
advantaged p u p a  Cangeri mandated an additional procurement ret-eslde goal for 
the W U  10 1886 under 5 1207 of the National Defense Authorization Act of 1887, 
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Collins (D.lilmois) attributed this fa lure  of the DOD set-aside pro- 
gram to the Bush Admmistration's refusal to implement and enforce 
the program According to Representative Collms. the program's 
five-percent goal had consistently failed, resulting in only 1 5% to  
3.5% SDB participation in government contracts per yeare1' Con- 
trary to Representative Collins's assertion, recent statistics provided 
by the DOD Office of Small and Disadvantaged Business Utilization 
indicate that for FYs 1992 and 1993, the DOD awarded $7 0 billion 
and $8.1 bilimn. respectively. in prime contracts and subcontracts to 
SDBs.012 These awards represent su percent and seven percent of 
DOD total awards for each respective fiscal year. 

The pnar falures of these set-aside programs led Representa- 
tiie Collins to describe the 1980s and early 1990s as "a penod of 
great regression" far SDBs 613 To correct this trend. one researcher 
suggested that Congress should legislate more incenrives and less 
enforcement if arremprs at achmmg set-aside goals were to be accom- 
plished.614 On Apnl 1 1983, Representatlie Collins introduced House 
Bill 1609. rhe "Department of Defense Ser-aside Enforcemenr Act of 
1993." m a n  effort to change and clanf) Starutoly pio!xlons relating to 
the DOD's set.aside program far contracting with SDBS.~" 

If enacted, House Bill 1609 would convert the set-aside goal of 
the DOD set-aside program to a set-aside requirement, raising the 
five-percent goal to  a requirement of ten percent of the DOD's con- 
tracting budget.616 The bill also would require defense contractors to 
award at least five percent of their contract amount to SDB sub- 
contractors 617 To enhance enforcement of the set-aside. rhe bill 
would punish contractors that do not comply with the subconrract- 
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ing requirement by denying them awards of any price adjustments or 
any other defense contracts.B18 The bill attempts to improve the 
DOD's outreach efforts to SDBs by modifying the rules concerning 
eligibility far DOD set-asides. Currently, the recipient of the Contract 
must perform at least fifty percent of each contract awarded under 
the DOD's set-aside program.6'9 Under House Bill 1609, the perfor- 
mance of a contract would be acceptable if seventy-five percent of it 
was attributable to the combined effort of the contracting SDB and 
other SDBs.BZo 

Although the fate of Representative Collins's legislation is 
unknown, set-aside goals will undoubtedly remain the primary 
method by which the federal government attempts to increase the 
share of contract dollars to minority businesses. On April 23, 1994, 
the House Small Business Committee began consideration of House 
Bill 4263, a bill promoting the participation of small and small mmor- 
ity businesses m federal procurement 621 The Committee's Chair- 
man, Representative John J .  LaFalce (D-New York), introduced the 
bill, which includes a provision to extend the fwe-percent goal for 
minority small business contracts and subcontracts under the DOD's 
§ 1207 program.622 

2. 8(a) Contracting MEthods-Selecting acquisitions for S(a) 
contracts can be initiated in several different ways: 

(1) The SBA advises an agency contracting activity 
through a search i e t t e F s  of an 8(a) firm's capabilities and 
asks the agency to identify acquisitions to support the 
firm's business p l a n ~ . ~ 2 '  

(2) The SBA identifies B specific requirement for a particu- 
lar E(a) firm or firms and asks the agency contracting 
activity to offer the acquisition to the E(a) program for the 
firm(s).e25 

with the subcontracting requirement Id Moreover, a COnfracfOl would be requaea Io 
provide the DOD with informadan eancermng ourreach efforts, meludmg why I t  
chose not fa subcontract wlth specific SDBs and the conlraefor'r future plans for 
eumpllance Id 

eLBld. 
BxBld 
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131 A m m e s  also may review other orooosed acouisitmns . I  . .  
far the purpose of identifying requirements which may be 
offered to the SBA.026 

(4) The contracting opportunity may be marketed by the 
individual 8(a) firm 627 

A contract requirement wiii only be accepted for an 8(a) firm if 
the requirement IS ciassified under one of the approred SIC codes in 
the 8(a) firm's business plan as accepted by the SBA.d2P Subcontracts 
awarded under the 8(a) program may be either soie source awards or 
awards achieved through competition limited to elisble program 
partlclpantS 

a. Sole Source Awards-Procurement agencies may Iden- 
tify a particular S(aj firm for a sole source award, as long as the 
procuring agency is not using the SBA's authority under the S(a) 
program in an attempt to  avoid the StaTutory or regulatoty con- 
straints applicable to sole source awards.628 If the agency makes a 
valid sole source request, the SBA must determine whether an 
appropriate match ex1sts.630 

Once the procurement 1s accepted as an 8(a) contract, the SBA 
normally will accept It on behalf of the program participant recom- 
mended by the procuring agency, provided that the following factors 
are satisfied: 

(1) The procurement 1s consistent with the participant's 
business plan, 

(2) The SBA determines that the participant is a responsi- 
ble contractor with respect to performance of the con- 
tract: and 

(3) The award of the contract aou id  not result in the par- 
ticipant exceeding Its approved S(a) business support level 
or business mix requirements.e31 

"flld at F 4 R  19 603(rj Where agenrlei mdependend) Or rhrough rhe self- 
marketing efforts of an 8(a) f i rm Identlf) a requirement for the program they mal 
offer on behalf of a specific B(a) firm. for the 818) program I" general. or for 8(al 
eompefilion Id 
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If the S B A  determmes that an appropriate match with the nom- 
inated 8(a) firm does not exist based on these factors, the S B A  must 
select a participant for possible award from among two or more 
eligble and qualified partiapants.632 The S B A  also will select the 
8(a) firm when the procuring agency does not nominate a particular 
firm for a sole source award.033 In these cases, the S B A  must base its 
selection on certain factors concerning each eligible participant, to  
include its business plans and procurement history; business devel- 
opment needs; compliance with competitive business m x  require- 
ments (If applicable); and financial conditions, management abilities, 
and technical capabilities.634 

In making sole source contract awards, the S B A  must, to  the 
maximum extent practicable, equitably distribute these sole source 
awards throughout the various geographic regions.836 A s  will be dis. 
cussed, the S B A  has had difficulties in meeting this requirement. 

b. Competitive A w a r d s - A  contract opportunity offered 
to the 8(a) program for award must be awarded on the basis of a 
competition among eligible program participants a? long as the fol. 
lowmg conditions are met: 

(1) A rearonable expectation exists that at least two elipi- 
bie program participants will submit offers and that award 
can be made at  a fair market price; and 

(2) The anticipated award price of the  contract (ineluding 
options) will exceed $6,000,000 in the case of a contract 
opportunity assigned an SIC code for manufactunng and 
S3,000,000 (including options) in the case of all other con- 
tract opportunities. 635 

The procedures established for the competitive award of 8(a) can- 
tracts are set forth in 13 C.F.R. $ 124.311(f), which states that the 
procuring agencies must conduct these competitions in accordance 
with the Federal AcpuiSitionRegulation (FAR). 

The A A I M S B I C O D ,  on a nondelegable basis, is authorized to 
approve, on a limited basis, a request from a procunng agency to 
award a contract opportunity based on a competition even if the 

s u m ~ A  levels and bushers mix reauirementr me estabIished to ensure Chat SIal firms 
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anticipated award price 1s not expected to  exceed the dollar amounts 
specified above.637 The AA'MSBLCOD uses this authority primaniy 
in areas where technical competitions are appropriate or when a 
large number of responsible 8(a) firms exists.636 

If the contract opportunity exceeds the applicable dollar 
threshold amount, and the SBA determines that a reasonable expec- 
tation does not exist that at least two elisble program participants 
are competent to perform the contract, then the SBA may award the 
contract on a sale source basis 538 In these cases, the SBA must 
ensure that the 8(a) firm selected to perform the contract IS capabie 
of performing the requirement a t  a fair price.640 

B qfo~ts to Develop Viable Finm 

Once accepted into the 8(a) program, participants are eiiabie 
for a myriad of financial. technical, and management assistance 
aimed at  improving their ability to compete with other firms on an 
equal basis after leaving the 8(a) program. This section wiii examine 
the 8(a) program's success in accomplishing this goal 

1 .  Graduation. Rates of 8(a) h m - B e t w e e n  1968, the incep- 
tion of the 8(a) program, and FY 1987, 1287 firms graduated from the 
program 611 Between FY 1987 and 1989, an additional 645 firms 
graduated from the progrm.642 In 1986, the Senate Committee on 
Small Business conducted a suwey of the 1287 firms that graduated 
through FY 1987.6'3 the purpose of which was to assess the effec- 
tiveness of the business development aspects of the 8(a) program m 
preparing these firms for the competitive m a r h e t ~ i a c e . ~ ' ~  The sur- 
vey's remits indicated that the 8(a) program had not met its objec 

""S(aJ Program Slotus. mpra note 644, at 10 Of the 1287 saduatlng flrmi 
70% or 876. saduated dunng rhe previous three fiscal years This wai  a result of 
PubhcLaa Number86-481. whrchreouaed the SBAra eifabhrh a4raduaflondate far 
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tive of preparing firms for the competitive market after gradua- 
tion.665 The committee reported the following: 

(1) Between twenty-one and thirty percent of the firms no 
longer were in business. 

(2) While twenty-two percent of the owners reported that 
their firms were doing very well, forty-two percent indi- 
cated that their firms were doing just well enough to get 
by, and twenty-two percent stated that their firms were 
not doing well. 

(3) About forty-four percent of the respondents believed 
that their businesses would be in better condition in about 
one year, about nineteen percent believed that their con. 
ditian would be the same, thirteen percent believed that 
their condition would be worse, and twenty-four percent 
were not Sure 

(4) About seventy-five percent of the respondents rated 
government contracts as very helpful to the development 
of their businesses, but only about twenty-four percent 
rated management assistance as helpful to the develop- 
ment of their businesses. Another thirtyfour percent 
rated management assistance as somewhat helpful, and 
forty-two percent rated management assistance as not 
helpful. 

(6) In response to a question concerning the impact of 
graduation, fifty-eight percent of the respondents 
reported that graduation had a devastating effect on their 
businesses. However, sixty-one percent of the respon- 
dents indicated that they were becoming competitive in 
the private sector.548 

In 1991, the district offices of the SBA investigated the 645 
businesses that graduated from the 8(a) program between FY 1987 
and 1989.647 Consistent with the resuits of the previous survey, the 
SBA's investigation found that forty-two percent of the firms grsdu- 
ating from the program during this period no longer were in busi- 
ness, while fifty-eight percent remamed 0perational.6~8 

a+ald. With respect fa finding (5),  the committee concluded that the eonlradlc 
tor'+ renultr were onl? rndlcBtmS and did not oroxide a dear b w a  for  determinim the 
act& impact of Badnation on fima Id. 

' 

~ ' R P p a n o n . ~ ~ - t y S l l B ~ ~ ~ ~ ,  mlrranote642, at 10 
*"Id Of the firms that were operational, 48% were rndependenlly operational. 

7% had 8erIoully curtailed operarlonr. and 3% had been acqurred by ather flrms 
awned and controlled by anondliadvmtaged indwidual(s) Id 
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2. Failure to  Develop Viable Finns-The SBA has faced long- 
standing difficulties in its administranon of the 8(aj p rosam Set- 
era1 explanations h a v e  been proposed to explain why the SBA has 
not been more successful m developing viable firms through the U(aj 
program. For example. commentators have asserted that (1) the 
SBA has not been effective with direct a d  programs; (2) rather than 
build businesses, SBA programs support marginal performers and 
(3) the semces provided by the SEA are neither generally knann  
nor widely used.6'g The GAO also has identified several problem 
areas that have prevented the SBA from achieving 8(aj program 
objectives. Some of the major problem areas included 

(1) Too much emphasis on increasing the volume of U(aj 
contracts. rather t h a n  developing viable competitive dis- 
advantaged business firms 

(2) Inadequate business development plans by w h i c h  to 
judge the firms' successes or failures 

(3) Inadequate management assstance and monitoring by 
SBA.650 

The following sections will examine these problem areas 
mdinduaiiy 

a Volume o ~ e r  Vtah%ltty-Lmuted U(a) program a c h i e x e -  
ments have occurred because the SBA has been pursuing t x o  cam- 
peting goals. maintaining the volume of 8(a) contracts and derelop- 
mg competitive disadvantaged businesses b51 In the GAO's opinion. 
the SBA has assigned B low priority to business development. con- 
centrating instead on achieving government-wide 8(a) contract val- 
ume goals established by the President.ee2 The award of increasing 
amounts of U(a) contracts has become the single most important 
measure of the 8(a) program's S U C C ~ S S . ~ ~ ~  In effect, the SBA f u n c ~  
tion8 as nothing more than a "contract broker" merely acting as a 
link between the federal buying agency and the U(a) The 
SBA. in assessing program success m terms of the number and dollar 
value of contracts awarded. IS measuring the resources committed to 

*'oLorefte et S I  

0"'ProposoB. supra note 648. at 3-4 The GAO ldenrlfled addlrlanal problems 
that included rhe8(a)progam ~ ( l l  iulnerabihrs to fraud andabuseand l2)the fallvie 
t o  terminate firms after prolonged propam panrapanan Id Bath of these problems 

supra note 549 at 22 
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the program rather than the actual benefits derived from program 
participation.6ee 

As a result of its focus on contract volume, the SBA has been 
reluctant to graduate firms from the program-especially firms that 
get large contracts-because doing so would be counterproductive to 
the goal of increasing the 8(a) contract ~ o l u m e . ~ ~ ~ T h i s  reluctance to 
graduate 8(a) firms has ied to additional problems that hamper the 
effectiveness af the 8(a) program. 

(1) Program Ezclusion-One problem caused by the SBA’s 
failure t o  graduate 8(a) firms was that many disadvantaged small 
business applicants applying for entry into the 8(a) pro5a.m were 
rejected and, thereby, denied an opportunity for 8(a) contract assis- 
t a n ~ e . 6 ~ ’  Many of these rejected firms were denied admission into 
the 8(a) program because the SBA did not have potential contracts to  
support the firms’ specialties or skills, however, according to one 
SBA officiai, some apphcatmns were rejected because 8(a) contract 
support was only enough to satisfy the needs of active 8(a) firms 
having similar capabilities668 Assuming that the SBA wrongfully 
elected to keep otherwise competitive firms that should have been 
graduated from the 8(a) program, the rejected applicants potentially 
could have been approved for the 8(a) program.~~o  Without 8(a) pro- 
gram turnover, the doors of the program will remain closed for these 
rqected firms.660 

(2) Inequitable Contract Distribution-Another problem 
associated with the SBA’s focus on 8(a) program contract volume has 
been that a small 5 o u p  of 8(a) firms have received the bulk of 8(a) 
contract dollars. The distribution of contract awards among rela- 
tively few 8(a) firms has been a long-standing phenomenon,afl1 
prompting one SBA official to characterize the situation as “the rich 
get[ting] richer and the poor getjting] poorer,’1862 The GAO claims 
that the primary reason that certain firms receive the bulk of 8(aj 
contract doliars is to help the SBA meet its contract g0ai.6~3 

In 1981, the GAO reported that, on average, the top fifty 8(a) 
firms annually received about thirty-one percent of ail contract 
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awards over a twelve-year ~ e n o d . ~ 6 4  Prior to that,  in a 1988 report. 
the GAO reported that fifty firms received about $1.1 billion, or 
about thirty-five percent of the 8(a) contract awards during FY 
1987.686 The SBA’s most recent data indicate that of the 3645 firms 
in the 8(a) program at the end of FY 1990, fifty, or less than two 
percent, received about $1 6 billion, or forty percent of the nearly 
four billion dollars in tatai contracts awarded during FY 1990 688 

Conversely, many a(a) firms receive no contracts a t  all. Some 
SBA reparts show that abaut fifty-fire percent of the firms in the 
&a) program a t  the end of FY 1991 did not receive any contracts 
through the program during the fiscal yearBo7 Rfty-four percent of 
8(a) firms in FY 1992 did not receive any 8(a) c o n t r a c t ~ . ~ 6 ~  A similar 
situation existed inFYs 1989 and 1990, when fifty percent andfifty- 
three percent, respectively, of the firms in the program received no 
contracts 

In an  effort to  correct this inequitable situation, Congress. 
through the BODRA directed the SBA to promote the equitable 
geographical distribution of noncompetitive contracts t o  the maui- 
mum extent However. neither the BODRA. nor rhe SBA 
in its implementing regulations, have defined the term “equitable 
geographical distribution Consequently. the SBA has expen- 
enced problems in complying with this requirement. 

8(a) program officials point to several factors that hare 
affected the agency’s ability to equitably distribute 8(a) contracts 
geographically. First, if certain conditions are met, the BODRA 
directs the SBA to award noncompetitive contracts t o  the 8(a) firm 
recommended by the agency offering the contract According to 
the SBA, procunng agencies recommend specific a(.%) firms to the 
SBA for approximately ninety-five percent of all contract offer- 
1ngs.~’3 Given the requmments of the BODRA, that the SBA exer- 
cises limited control over the geographical distribution of 8(a) con- 
tracts 1s apparent 
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A second factor contributing to inequitable distribution of 8(a) 
contracts is the uneven distribution of program participants across 
the country 6'4 For example, many high-technology firms are located 
in the District of Columbia metropolitan area, while many construc- 
tion firms are located in the southern United States.076 It fallows 
that equitable distribution of contracts during any particular fiscal 
year would depend primanly on the type and amount of contracts 
awarded rather than the SBA's willingness to implement the statu- 
tory directive. 

8(a) program officials also claim that the requirement to equita- 
bly distribute contracts geographically directly conflicts with the 
mandate that the 8(a) program promote self-marketing as a means of 
developing 8(a) firms 676 The SBA believes that it would be unfair to  
have an 8(a) firm successfully market itseif to a procuring agency 
and lose a particular contract offering to another firm in the interest 
of equitable geographical distnbution, because such an award would 
unfairly penalize the 8(a) firm that is trying to  develop itself for 
successfui competition after 8(a) program g r a d ~ a r i a n . 6 ~ ~  

Same SBA officials have offered additional explanations for 
inequitable 8(a) contract distribution, to include the following: 

(1) Poor management by the SBA results in 8(a) firms 
being helped unevenly 

(2) 8(a) firms have strong political connections that they 
are quick to use if any of their contracts are injeopardy. 

(3) Federal procurement agencies prefer to  stick with the 
same 8(a) films. 

(4) Federal procurement agencies believe adding quan- 
tities to existing 8(a) contracts is easier than negotiating 
new contracts with other 8(a) firms.6'8 

b. Inadequate Business Development Plans-'It assist the 
SBA in determining the business needs of each pragmm participant, 
each 8(a) firm must develop a comprehensive business plan.e78 The 
business plan is the cornerstone of the 8(a) program, because it is the 

s"1d 
erald Dunnll FY 1880. nuw states and the Dlsfncf of Columbia accounted for 

about 71% of theiota1 value of all contract awards. Id. Additionally, the four top 
states and the Distnct of Columbia. which together BeCOYnt for abaut 42% of the Si&) 
firms that recerved eontracts accounted for about 50% of the contiact awards Id. 
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pnmarg means by which the SBA monitors the development a1 6(a) 
firms. A properly constructed business plan can be the single most 
important element in directing an 8(aj firm toward successful  opera^ 
t ium 680 Hoaever, as will be seen, the SBA continues TO violare the 
guidelines established for these business plans 

Firms in the 6(aj program have always been required to have 
business plans Pnor to the BODRA, the SBA used the business plan 
(which was a part a1 the application package) to determine whether 
the firm had the capability to perform an 8(aj contract Gal Each firm 
was required to submit a business plan projecting the amount of 8(a) 
contract support and the growth m commercial and other goiern- 
ment business needed to reach seif-suff~c~encg.iS2 Over time these 
plans were expected to reflect a reduced dependence on 8(a) con- 
tract suppofl and increased reliance on non-b(a) s a l e ~ . ~ s 3  With the 
passage of the BODRA, the business plan's objective changed The 
plan 1s now prepared and submitted afrer a firm's admission to the 
8(a) program and 1s used to chart a firm's development and guide IT 
towards a successful transinon from the 6(aj program to the private 
sector 064 

As noted above, once admitted to the 8(aj program. the small 
busmess concern must submit its business plan m final form to the 
SBA sen'icmg field office.bsj The business plan sets forth the partici~ 
pant's business targets, objectives. and This comprehensire 
document identifies the resources needed for the firm to brcome a 
self-sustaining profit-arienced small business and enables the SBA to 
identify the types of assistance the firm needs to help it orercome its 
business deficiencies.fl6' Pursuant to the BODRA, the mmtial business 
plan must contain, at a minimum, the foiiowmg information 

(1) An analysis of market potential, competitive enmron- 
ment, and other business analyses estimating the program 
participant's prospects for profitable operations during 
the term of program participation and after graduation: 

(2) An analysis of the program participant's strengths and 
weaknesses. paying particular attention to the means of 
correcting any financial, managerial. technical, or labor 
conditions that could impede the participant from receiv- 
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ing contracts other than those awarded through the 8(a) 
program; 

(3) Specific targets, objectives, and goals for the partici- 
pant’s business development during the next two years, 
utilizing the results of the analyses conducted pursuant to 
paragraphs (1 and 2 above]; 

(4) Estimates of contract awards pursuant to section 8(a) 
and from other sources that the participant would need to 
meet the specific targets, objectives and goals for the 
years covered by the business plan; and 

( 5 )  Such other information a the SBA may require.B88 

The participant may modify the business plan as appropriate, 
but must submit the modified plan to the Business Opportunity Spe- 
cialist (BOS) for approval.“g The BOS is the SBA field office 
employee responsible far providing business development assistance 
to 8(a) program partiapants.6*0 Each participant is required to 
review its currently approved business plan annually with the 
BOS.50’ 

During the annual review, participants must make a contract 
support fo reca t  that projects their needs for contract awards for the 
next program year and the succeeding program year.582 Additionally, 
participants may make requests for changes in SIC code designations 
during the annual review.583 Having an accurate SIC code 1s impera- 
tive because participants will only be permitted to perform 8(a) con- 
tracts that are ciassified under the approved SIC codes that appear in 
their business plans.8B4 If a program participant has begun its first 
year of the transitional stage of program participation, it also must 
submit a transition management plan during the annual business 
plan review.B8s This plan outlines the specific steps that the business 
will take to promote profitable business operations after graduation 
from the 8(a) program.696 

i‘B15E S C 5 6360)(10)(D)(u)(I)-(y). 13 C F.R 5 124 301(c)(l)-[5) 
88813 C F R  5 124 302(a) Until the modified plan IS approved ~n wntmg. the 

currently approved plan will be canridered the apphcahle plan for ail S(a) propam 
purposes Id 

OByld 5 124 100 
68’ld 5 124 302(a) 
“821d 5 124 302(b) 
*meld 5 124.302(c) 
*O‘ld 5 124 301Cb) However an S[a) concern may reeeire a C O ~ I I B C ~  elarrlfied 

under a SIC code not contained m I ~ B  business pim uhen the contract 30 not awarded 
through the s(a) ~ r o p a m .  Id 

‘aald. 5 124 302(d) 
“*Id 
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In the absence of an SBA approved business plan, the partici- 
pant will not be eligible far 5(a) program benefits, including the 
award of contracts.flB7 However, an incumbent firm's approved busi- 
ness pian remains valid-and the firm can continue to receive con- 
tracts-until the SBA approves a modified plan.080 

As a result of the BODRA, the SBA developed a new business 
plan farm and began distributing it m January 1990 to ail new firms 
entering the 8(a) program.ese .4pproximately seventeen months 
later, in April 1991, the SBA directed its field offices to iurnish the 
new business plan forms to all incumbent firms The SBA then 
directed the incumbent firms to complete their new business plans 
and submit them to the SBA for approval '0' The BODRA requres 
the SBA to withhold contracts from 8(a) firms until the SBA 
approves their business plans. However, during FY 1992, the CMBD 
discowred that the SBA had been violating this requirement by 
awarding 8(a) contracts to firms lacking approved business plans 702 

According to SBA offsials, some incumbent firms are reluctant 
to submit revised business plans because of the time and cost 
involved in preparing the plans Furthermore, firms that are in 
the program but have not yet received 8(a) contracts have no incen- 
tive to  rev^ their plans.'04 Instead of withholdmg contracts from 
these firms--as required by the BODRA-the SBA allowed Its 
regionai offices to  work with these incumbent firms m an effort to 
get them to submit their revised plans.706 The SBA has had some 
success in obtaining approved business plans However, although the 
number of 8(a) firms with approved plans has increased, the SBA IS 
not annually reviewing the plans as required by the BODRA 706 

Because business plans are the primary means by which the 
SBA determines the business needs of each 8(a) firm, violations of 



19941 m S B A ' S  S(A) PROGRAM 101 

the provisions concerning these plans makes it difficult, if not impos. 
sible, for the SBA to adequately monitor and evaluate the perfor- 
mance of 8(a) firms and ensure that  the business development goals 
outlined in the plans remain realistic. Consequently, the SBA is 
unable to identify the management and technical assistance these 
firms need to become self-sufficient. This critique of the SBA's man- 
agement of business plans is not new;707 however, despite the 
repeated cnt ie im in this area, the SBA has not taken adequate cor- 
rective actions to address the problem, thereby mpeding the effec- 
tiveness of the 8(a) progam. 

c. InndeguateManagement Assistance-In the conference 
report accompanying the biii that eventually became the BODRA, 
both the House and Senate Committees an Small Business made it 
clear that the purpose of the 8(a) progam was business deveiop- 
ment.'os Contract 8upport is only one of a vanety of methods at  the 
SBA's disposal to  develop the competitive strength of 8(a) cantrac- 
tois. Other methods of support provided to 8(a) businesses include 
financial, management, and technical assistance. 

(1) Financial Assistance-The SBA provides financial 
assistance to 8(a) firms through 8(a) direct loans,708 SBA-guaranteed 

'orsee, e g., 8raJ hogram Stalw, arm note 544. at 22' h m u e  UMWiled, 

'M f i na !  Repmt, anva note 2 .  %t 60 In quoting language from H.R REP. HO 
supmnote20,  af32. Qursrzonabie~lleclz~~,Npmnote74. at32 

1070, the CMBD sraLed' 
The House and Senate conferees affrrm that the purposes of H R 1807 
s h U  be Lo emwe that rhe Capital Ownership Development PmZam and 
the Section Ka) aufharity be used exclusively for bueiness development 
purposes LO help small businesses owned and Controlled by merally and 
economicali,, disadvantaged individuals to compere on an equal baser 
[riel in the mains~rem of the American economy In QO domg, the gods 
of the promam s h U  be to mcrease the number of compelitwe firms that 
exit the p r o c ~ m  by pmvldmg both meanmdul buivlels development 
sewices and fur and equitable distribution of federal eantraetmg oppor- 
furufiei t o  such firms while dircauradnr unreagmable reliance on see- 
no" 8(a) COnfraefS 

Id. 
'OSThe SmallBurine~s Act autharmsfheSBA t~make!osnseitherdirectlyarm 

cooperation with banks or Other fmanelal m~Llfulmn6 through weemema to pamcl- 
pate on m immediate or deferred (guaranteed) basn to small business concerns panic- 
ipaling m the H(a1 progam. 13 C.F.R. $ 122.69-1. h be elrgble for the l o a ,  the small 
b w m s  coneern must be receiving arrirfanee under the 8(a) promam A$ such. flrma 
that are ellpble to apply for the p r o s m  but *re not actually panieipaflng are not 
elldble for Hla) loan ~~s is fanee  Id This loan -stance may be provided only if the 
SBA determines that 

(1) The type and mount of such a~~mtance requested by the business 
concern Is  not ofhemdie available on reasonable terms from other 
IouIces, 
(2) With such as91stance the burinem coneern has a reasonable prospect 
for operating wundly and profifably within a reasonable period of tune, 
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loans, 8(a) advance payments,"O and capltal from Small Business 
Investment Companies (SBIC).7l1 While the 8(a) direct loans and 
advance payments are avahble  only to @a) firms, the other forms of 
financial assistance are a,ailable to any small business eligible for 
financial assistance from the SBA.jLZ The extent of financial assis- 
tance provided to 8(a) firms LS not fully known because the SBA does 

(31 The proreeds of such aisi~fance w11 be used wilhin a reasonable fme 
for plant cons~ructmn comereion orexpanimn, and 
(4) Such aislrfance 15 of such round >due as reasonably to _sure thai the 
fermi under R hich if 13 provided w11 not be breached by the small bun]- 
ness concern and there IS reiuonable BI~urance that the loan can be paid 
fromrhe earnlngs afthe buiineia 

Id 5 122 bB0-2(a)i1)-(41 No loan can be made under this program i f  the total amount 
aulalandingandcammirredro the borroworwouldexceed S i 5 0  000 Id 5 

' 'nAdlance payments are cash dlsburiemenrl made by rhe SB.4 to 
prior to or during performance of ,  a npeciflc 818) subcontract, b u e d  on t h  
anfiCipaledpellarmaneeunderrhe mbconrracl 13 C FR 6 124 4Gl(a)(l) 
iring official far  adunce ~ a y m e n f s  on 8(a) C O ~ ~ ~ B C ~ S  13 the Reglonal Admmirrraror or 
the AssoClare Regonal Adminisrrator MSB&COD Id 5 134 40l lc)( l )  The SBA makes 
these paiment~  to mss~st the program participant in meeting the financial require- 
ments of rhe rubconfraer The pa>menfi m e  aulhorrred ml? after all other farms of 
flnanclng have been cansldered and detemlned to be ellher Ynarailable or unaccepr- 
able to mppon  performance of the subcontract Id Adranee pa>ments are available 
onh ~n Connection a i th  sole source 8(a) a r a r d r  and are not  authorized in conne~fion 
~ ~ f h C a m p e f s n e a u B r d S  id i 124 4GL(a)(3) 

Adi,ance payments ma) "e appiraued far a progr.am ~ B r t i ~ i p s n f  on]) when all of 
the folloalng requlremenfr and conditions exl i t  

(1) An Wa) concern does not hare adequate r o r k i n g  capital 10 perform a 
specific 8ia) subcontract 
12) Adequate and rimel) prware liniurcrng IS no 
terms t o  provide necesian capital 
(3) Progress payments based on coir5 at cu~tommr? raren will not iatlrfi 
the iorkmg caplfal regwrements of the 8(a) concern to perform the 6(a) 
rubeontiact 
(41 Rhen applicable loan guarantees for defense Pmdducrion are not 
a io lab le  
( 5 )  Progress paimenri based on C O Q ~ ~  with unusual terms vi11 not nafisfi 
the aorkmg caplfal requ~rementi of the S(a) ~ o n c e r n  l a  perform the R(a! 
Eubcontracl 
(6) The X(al concern has errabllrhed or agrees to esrablrrh and mimtain 
financial records and cnnr rn l~  rhar WLII provide for complete accounta. 
bllm and reauxed r e ~ o n l n e  of adranee ~a ,menI  funds 

-"The SBA Ihcenres. iegulsfei and provides financial as~manee  t o  prliarely 
owned and operated SBlCi The SBlC I major function 13 To make investmenti b) 
SupPl)mg ewrn and ienrure caplral to  mall enterprrses for their g o w l h  expanilon 
and modernrration Prob lem trz Resmichming, mpra note L i  BL 40 

-"Id 8c J8 
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not keep information on the amount of assistance provided to 8(a) 
firms through the guaranteed loan and SBlC program.713 

(2) Managmnt and 'khnical Assistance-Management 
and technical support is supplied through the Development Assis- 
tance Program (DAP) and the SB&COD Program. This section will 
address the SBA's success in providing management and technical 
assistance to 8(a) firms. 

(aJ History of Management Assistance-Estimates have 
shown that nine out of every ten business failures ~n the  small bus,- 
ness community are due to managenal deficiencies 7 1 G  It LS readily 
apparent that the SBA should place emphasis an management assis- 
tance, especially when one connders that 8(a) firms generally have 
had little practical expenence m operating a bu~mess . '~ j  However, 
the SBA has had a long history of failing to  meet the management 
and technical needs of its 8(a)programpart,cipants. Accordingly, the 
SBA has not been successful in the area of business development 718 

As far back as 1975, the GAO reported that the lack of manage- 
ment assistance provided t o  @.) firms, especially in their early 
stages of development, had limited the S(a) program's S U C C ~ E S . ~ ~ ~  
The GAO also observed that because the SBA had no system for 
evaluating the assistance it provided to these firms, when the SBA 
did provide assistance, there was no way of determining whether 
the assistance was of any value to  the firms.718 

Four years later, in 1979, the SBA's management and technical 
assistance still was madequate. Studies found that 8(a) program par- 
ticipants were not receiving the management and technical assis- 
tance needed to  ensure viability."g Although the SBA recowzed 
that ail 8(a) firms had a cntical need far management assistance, the 
SBA had no Systematic method far ensuring that the firms needing 
assistance received It.720 

~ I l l d  at  8 
/X'Qurstionable Effecriwiirss. ,mgm note 71 at 33 
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During this time period, the responsibility for all areas of 8(a) 
firm development feii on the Office of Business Development. which 
provided management and technical assistance through the SBA'I 
management msistance group.721 The management assistance mal- 
able included counseling, training, and management assistance pub- 
lications and training The procuring agency and 8(a) 
firm officials indicated that this amstance was neither effective nor 
helpful in the development of 8(a) firrn~.~Z3 Additmnaliy, whenever 
the SBA provided this assistance, it was not very timely 724 The SBA 
attributed these difficulties to staffing problems that hindered its 
efforts a t  momtonng the business development of 8(a) program 
parts,pants.'?j 

0) SEA'S 70) Prosram Assistame-In response TO criti- 
cism concerning the inadequate level of assistance provided co 8(a) 
firms, Congress. pursuant to Public Law 96.507, modified the SBA's 
management and technical assistance programs,jZ6 which were pro- 
vided under section 7(i)  of the Small Business Act.7Z7 In enacting 
Public Law 95-807, one of Congress's primary objectives was to 
improve the SBA's admmistratmn of the 8(a) program.728 

The goal of the i o )  propam is ta develop a firm's entrepre- 
neurial and managerial self-sufficiency.'zo The SBA attempts to 

-2216 al 16 
"*4f/arU fo Imploue .lfa,iogmmt mpro note 720 at 42 In one reglon an 

aierage of fire months elapsed between the request for assistance and the consul- 
ranrs final report ~pecilying what was necessaw t~ ~mprove the firm's operation Id 
Consequently, a firm could be m 'er? senow trouble b) the time the ~onsulfanf I 
re~lanreaehedtheSBAsnd the8ialfirm I d  
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accomplish this goal through two programs-the Development Assis- 
tance Pragam (DAPj'SO and the Small Business and Capital Owner- 
ship Development Pragram.731 

(2) De~elopment Ass2~toll~e Program-The DAP is avail- 
able to  8(a) program participants, firms located in areas of high 
unemployment and low income, and films owned by low-income 
i n d i v i d ~ a l s . ' ~ ~  The DAP provides financial assistance to public or 
private organizations to pay ail or part of the cost of projects 
designed to  provide technical or management assistance to individ- 
uals or enterprises eligible for assistance under the 8(aj program 
The financial assistance authorized for these projects includes assis. 
tance advanced by cooperative ageements, @.ants and  contract^'^^ 
which can be placed with qualified individuals, profit-making and 
nonprofit corporations, educational institutions, and State and local 
governments that provide the actual technical and management 
aSs13tance 731 

The financial assistance is provided for projects that may 
include any or all of the following: 

(I) Planning and research, including feasibility studies and 
market research; 

(2) The identification and development of new business 
opportunities; 

(3) The furnishing of centralized sewices with regard to  
public services and federal government programs to 
include programs authorized under the 8(a) progwm; 

(4) The establishment and strengthening of business ser- 
vice agencies, including trade associations and caopera- 
tives; and 

(6) The furnishing of business counseling, management 
traming, with special emphasis on the development of 
management training programs using the I ~ S O U I C ~ L  af the 
business community, including the development af man- 

busme= eounrellng and general management asismnee to ellsble recipients referred 
rathernbyfheSBA Id. 

"'Id 5 6366K101 
T'ZProblemSBReSLrucluring, mpranofe 17, at35 
'9916USC §6366I(lj:13CF'R 5124I(bXZj 
,8416 U S C 5 6380x5) 
'WOP, Supranote 373, 3 172c The AA'MSBBICODarespo~lble ioreoardmat- 

ins and fomulatmg polleiel ielating to the diaremination oi this a~smance io $(a) 
Prom'amPanleipanrs 16 U S  C. 5 63601(11XA3. 13C FR 5124 4031aj 

W G  u s c 5 S ~ ~ O W I ~ - ( ~ I .  
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agement training opportunities in existing busmesa. and 
with emphasis in all cases on providing management tram- 
ing of sufficient scope and duration to deielop enrrepre- 
neunal and managerial self-sufficiency on the part of the 
individuals served 736  

The SBA also encourages businesses to place subcontracts with 
8(a) program participants by providing these busmesses with Incen- 
tives and assmance that will aid in the training and upgrading of 8(a) 
program participants who may be potential subcontractors 737 Addi- 
tionall,. the SBA. in coordination and cooperation x i th  the heads of 
other federal departments and agencies, must ensure that contracts. 
subcontracts, and deposits made by the federal government, or with 
programs aided with federal funds, are placed in a manner that 
furthers the purposes of the 8(a) program 

(ii) Small Business and Capital Ownershtp DeLelapment 
Program-In addition to the assistance that the DAP provides, the 
SBICOD program provides amstance exclusively for 8(a) program 
participants.i30 Congress established the SBICOD program in 1978 
with the enactment of Public Law 96-607."0 Congress created this 
program to supplement the assistance already available to 8(a) firms 
with the expectation that these firms would begin to receive the 
intensive professional management and technical assistance needed 
to develop into viable businesses.'?' 

The program provides two fundamental types of management 
and technical assistance. The first inrolres seminars and meetings 
that provide general r r a i n ~ n g . ~ ~ ~  The second invoh es sixteen catego- 
ries of specialized ~~1s tance743  that perfarm the following functions 
for 8(a) program participants. 

(1) Assist in developing comprehensive business plans that 

15 L S C 5 6360)(2)(A)-(E). 13 C F R  5 124 403(b)(3)(1)-(11 
1 5  U S C 5 6360!(3). 13 C F R  5 124 403(b)(4)(~1 
15 U S C # 6360)19). 13 U S C 5 124 403(h)(4)(aI 
Problemr an Resfmiurzw, mpro note 17 at 35 

-*OPubhc Laa Number 95-50: also assigned respansrbllrlg for the management 
theSBgCODpragamtorheII MSBbCOD l 5 U  5 C 56360)(101 13 

SBA's76JPro~om. supranofe726. a t20  
RobinnsznRes tmlurIng .  supionote 1 7  at36 
mrs specialized assistance conamis of the  fallorin8 earegorlei !I1 account 

>nB J e w i C e ~ ,  ( 2 )  pmductlan, enpneenng, and technical asmtance (3) iesslbdt) 
ifudies, market analyses. and advernnng, (41 government mnfracts asssianee (51 
specialized asislance. (6) financial couniellng (71 burineii plan ssmcance (8) con- 
8 f r ~ C n o n  management B11l3tsnCe (D) loan packapng, 110) computer pmSammlng 
~emiceb (11) data procernng iewices (12) mternafmnd wade ierwcei, (13) service 
contracts ~ ~ s i i t a n c e  114) management training (15) seminars a a r b h o p s ,  (16) surety 
bond s;y~Bance Id 
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set forth the participant’s specific business targets, objec. 
tives, and goals: 

(2) Provide for other nonfinancial services deemed neces- 
sary for the establishment, preselvation, and growth of 
the participant; 

(3) Assist in obtaining equity and debt financing, 

(4) Establish regular performance monitoring and report- 
ing systems to ensure compliance with business plans, 

(5) Analyze and report the causes of success and failure of 
program participants; and 

(6) Provide assistance necessary to help in procuring 
surety bonda.744 

(iii) Effectiveness of’7(j) Assistance-in FY 1590. the SBA 
spent approximately $2.34 million providing assistance under the 
7f.j) program to 1204 8(a) firms.74: Although the SBA used these 
funds to  provide the types of management and technical assistance 
described above, the  SBA did not track by category the amount of 
assistance actually provided to 8(a) firms.746 Consequently, the SBA 
does not know the total amount of assistance provided in each cate- 
gory to  8(a) firms, nor whether the amount is too much or too little. 
These findings are similar to  those reported by the GAO in its 1575 
repon.74i 

According to the Director of the SBA‘s Division of Management 
and Technical Assistance, the SBA does not have a computer net- 
work that allows it to collect this information from field offices.”s 
The CMBD indicated that data collection is essential to measure 
progress, redirect resources, correct or eliminate failed policies, and 
bolster and replicate efforts that have proved suc~essful.’~g Without 
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this information, the SBA lacks the ability to accurately measure the 
effectiveness of the asmtance provided under the 7lj) program. 

The SBA currently uses other methods to evaluate the effec- 
tiveness of 7lj) assistance These methods include: (1) reports pre- 
pared by the contractom providing the amstance; and (2) evaluation 
surveys from the S(a) firms receiving the amstance 750 Additionally, 
after the assistance is provided, a conference-that includes the BOS 
assiwed to the S(a) firm, the provider of 70) assistance, and the 8(a) 
firm-is held to discuss the effectiveness of the assistance 
provided 761 

Notwithstanding these efforts, the SBA recognizes that objec- 
tive criteria are necessaly to measure the effectiveness of 70) pro- 
gram ~ssi~tance.'5Z As such, the SBA has several initiatives planned 
to improve data collection and correct weaknesses in the 8(a) pro- 
gram's management information system.763 The most recent GAO 
report concluded, however, that although the SBA has made some 
progress in managing the program, more must be done. The GAO 
reported that the SBA did not pian the redesign of the management 
information system in accordance with federal regulations and 
guidelines.'s' Without an adequate information system m place. the 
Congress and S(a) program managers cannot accurarely assess The 
assistance being provided to 8(a) firms, the effectiveness of the assis- 
tance, or the 8(a) program's overall effectiveness in developing 8(a) 
firmr.756 

$1 Concluaon 

Minority business enterprise programs have had a long history 
within the federal government. The socioeconomic programs Imple- 
mented through the federal procurement process have created the 
opportunity far many minority busmesses to develop the knawi. 
edge, skills, and abilities necessav to compete m the economic mar- 
ketplace. especially in are- where the presence of mmontg-ouned 
firms traditionally has been minimal if not nonexistent 
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Minority business setmlde programs have been the priman' 
method by which the federal government has fostered minority busi- 
ness enterprises while attempting to address the effects of past dis- 
cnminatmn. The SBA's 8(a) program probably has the greatest 
impact on the government's efforts in this area, accounting for well 
over forty percent of all procurement dollars received by small 
minority firms.768 Because minonty set-aside programs necessarily 
impact nonminonty businesses, these programs have been subject to 
judicial scrutiny, especially when a state or local government entity 
has enacted the set-aside program. Recent Supreme Court decisions 
have unambiguously stated that minority business set.aside pro- 
grams are a constitutional means by which federal, state, and iocai 
governments can confront the effects of past discrimination. HOW- 
ever, while race-conscious programs designed by state and local go". 
emments are subject to a very strict standard of review, the same 
programs enacted by the federal government e d o y  a more deferen- 
tial standard of review. Consequently, state and local governments 
face a difficult-if not impossible-task in formulating and justifying 
minority business set-aside programs. Without delegation of author- 
ity from Congress, which would give iocai governments the flex- 
ibility needed to deal with local problems without stnctjudiciai scru- 
tiny, these local programs 800" may disappear. Because 
underutilization of minonty awned businesses has been recognized 
as a national problem, legislative action in this ares IS appropriate. 

The federal government's primary means of assisting small 
minonty businesses to become self-sufficient 18 the  SBAs 8(a) pro- 
gram, which has been evaluated many times over the years by the 
GAO, the SBA's Inspector General, and other internal organizations 
of the SBA. Additionally, congressional committees have heid hear. 
ings to determine whether the program 1s successful in developing 
viable businesses. These studies and hearings have criticized the 
SBA's adminutration of the 8(a) program. Although the SBA has long 
known of problems associated with the administration of the pro- 
gram, problems still exist. During recent congressional hearings, the 
Administrator af the SBA, Enkine B. Bowles, actually admitted that 
the "8(a) program is a mess."757 The SBA has undertaken several 
measures to address problems in the program; however, BS a result of 
longstanding program difficulties, the continued operation of the 
8(a) program within the SBA is in seriousjeopardy. 

'Washua I Smlth. Charman. United States C o m m i u m  on Minoilly Burinem 
Development, Statement before the anrted Slates House Commffee on Small Bua- 
nesr4iSeot 24 10821 

"'Erskrne B mwles. Adminierafor for SmaJl Busheas Admmsfratron, Stare- 
mentbefore the LmtedSfatesHause Committee mSmallBusme~4(Sept 22,  1903) 
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If the SBA IS to avoid implementing of the CMBD's recommen- 
dation to  remove the SBA's authority to administer the 6(a) program, 
and rest this authority within the Department of Commerce, then 
the SBA must undertake drastic measures The SBA has demon- 
strated its ability to implement corrective procedures designed to 
address problems in the 6(a) program, m evidenced bg the SBA's 
S U C C ~ S S  in reducing the problems associated with fraud and other 
eligibiiity abuses within the program. The SBA must utilize these 
same efforts to shift the emphasis of the 8(a) program away from 
providing procurement opportunities to  providing meaningful busi- 
ness development to  program participants. By shiftmg this 
emphasis, the SBA will greatly enhance the 8(a) program's effectire- 
ness It LS well on its way to attaining this goal, as it has already 
proposed broad mmatives a m e d  at deregulating and redefining the 
program. The proposed revisions will streamline the program to 
increase efficiency and broaden particpation lbB Some of the major 
program changes-which were outlined by the Associate Admims- 
trator for the 6(a) program during congressional hearings758--mclude 
the fallowing: 

(1) Improving access to the 8(a) program by remaling 
impediments to program e n t v  by simplifging some of the 
key requirements for program ehgibilitk-. particuiarlg the 
'potentmi for success'' criterion and the definition of eco- 
nomic disadrantage;'60 

(2) increasing access to the federal procurement market 
for small and disadvantaged businesses and 8(a) firms bg 
removing the SB.4 from 8(a) contract award and adminis- 
tration processes, thus allawmg agencies to deal directly 
with 8(a) C O ~ ~ T ~ C T O T S : ~ ~ ~  

non and r h  d&a& i f  eeenomic dlsadvanragel would open the door 
f a  S(a) eilgblllfy for hundreds of small dlradvantaged busmelses uhleh 
have been declined progarn cenlficafion based on present regulations 
This would not onlv benefit there new ~ o m m n i e s  ~t uavld mcreae the 
incentive for federal agencies to uae the p m g a m  since the pool of cam. 
panies and the ianely of Their experrise would be enarrnourls enhanced 

'elid BI i TheSBA ~d~iieiwithregaidtaacceprance of apracuremenfforfhe 
Watts. mpra note 23 at 6 
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(3) Enhancing the technical and management assistance 
8(a) firms receive during program participation by estab- 
lishing an 8(a) Graduate Assistance Program (GAP)-a 
mentoring program under which 8(a) Saduates  would 
advise and counsel current 8(a)  participant^;'^^ and 

(4) Targeting the management and technical assistance 
available to  8(a) firms under the 7(j) progam to the four 
specific areas most important far sustained business aper- 
ations: marketing assistance, proposal preparation, 
accounting systems, and Industry-specific expertise763 

During recent hearings before the House Committee on Smaii Busi- 
ness, Administrator Bowles reaffmned the major program changes 
noted above.764 

With these and other initiatives proposed by the SBA,'eJ the 
8(a) programs's ability to accomplish its busmess development goal 
will be geat iy  enhanced. Of course, t o  achieve many of these initia- 
tives, new legislation will be required; therefore, the SBA must work 

S(a) prosam aould be llmifed t o  defemmmg that the SIC code Bsiigned to the pro 
cuiemenf was appropnate, and that the C O ~ ~ T B C ~ O ~  l a j  borh ellgtblble for, and reiponsl- 
ble I o  perfom. the requirement FVoposxdRBuLsion. supra note 758, at 2 In addition, 
aj pan of the oierall bunnea development arrirfanee I[ provides fa a firm, the SEA 
r o u l d  pmvlde m y  needed advice regardmg bld proposal preparation UT mmLaace 
r i th cmtrset negOrlafmnS Id at 2-3 

'~~N~atalts. sum note 23, at 8 This pcagrm would be similar to the DOD's Pilot 
Mentor-Protege program eslabhshed under section 831 of Pvbllc Law Yumber 101- 
510, therarianalDefenPehurhon2arionActfor Fiscal Year 1881 a8 amended See4S 
C F R  pts 218. 233. and 252 forvnplemenfing~egularionsfor the DODs Pilor Mentor- 
Protege Program The GAP uould differ from the DOD s program m that the GAP 
would be llmifed to 8(a) firms and graduates Knder the GAP S(a) gradnates would 
arslif S(al participant3 and could receive benefits by way of subcontraclmg oppor- 
tunities. joint ~entures. waneis, and hmited ownership merest in a protege firm. 
ProposedRe,lsron, mpranote 75S, a13 

'SWhtfr .  mpronore 23, a t 8  
76'Admmafrator Boales stated rhar the 8(a) progam changer were concewed 

(1) eliminating unnecessary papenrork and regulations to reduce p ~ o -  
g a m  applleallo" proceJsmgtmle, 
(2) reducing burdensome reponing requirements 
(3) mprawng technical aj~ii tance so bvrineiies have a better chance for 
B U N I Y ~ ,  Cou,th and pmipenfy, and 
(41 encouragng other Garernmenr agencies t o  proiide greater confracr- 
m g  opparrumfles for 8(a) firms and other small disadvantaged 
businesses 

with the following four goals m mmd 

Bowles, supra note 757, at 5 
'"Addalonal ~ n i f i ~ n v e ~  proposed by the SBA include the folloring (1) 

incresPed credit for 8(aj flrms to ensure their abilifv Lo obtain fmancmr ( 2 )  ellmma- 
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closely with Congress to  gam their support and cooperation to 
ensure that the proposed changes will be implemented. 

It E apparent that the 8(a) program, as currently administered, 
does not accomplish 11s goal of producing self-sufficient viable busi- 
nesses. However, the SBA has shown that it has the ability to redi- 
rect its efforts to correct problems which hinder the accompiishment 
of its stated goals. Administrator Bawles has pledged his commit- 
ment to making the s(&) progam work and has outlined the Steps he 
feels will accomplish this goa1.'66 As such, it LS not necessan to 
remove the 8(a) program from the SBA. Instead, the SBA must main- 
tain aggessive action to implement the far-reaching initiatives pro- 
posed in restructuring the S(a) program. Continuous review and 
reexammanon of the program is also necessaxy to  identify and cor- 
rect future problems that will arise during program administration. 

The S(a) program is essential for the future development of 
small disadvantaged minority businesses. In most urban and many 
mral areas of the country, these smaii and minority owned firms are 
the pnmaxy employers of other minanties living within these cam- 
munities.'67 Increasing the viability of these businesses wouid create 
more Jobs, enhance tax revenues, decrease government subsistence 
payments, and contribute to an improved quality of life and stan- 
dard of iiving for all Americans.7~~ In terms of Jobs created, neigh- 
borhoods revitalized, and economic growth spurred, the benefits to 
our society of fostering the growth of small disadvantaged minority 
businesses through the 8(a) program are apparent and must be 
oresemed. 



19941 GERMANY'SARMY 113 

GERMANY'S ARMY AFTER 
REUNIFICATION: THE MERGING OF THE 

NATIONALE VOLKSARMEE INTO THE 
BUNDESWEAR, 1990-1994 

CAF-TAIS KENNETH S KILInPIK' 

U you lay open and clear the past you make Mday truly 
free, and you can hope for  a future no less happy than 

It is necessary to take care t o f r y  apamake o n  both sides. 
We Germans always cook it o n  one side only, which is why 
if alurays taSieSS0 burnt. 

WilhelmRopke (1935)s 

I. Introduction 

A. The End of the Cold War 

For forty-four years following World War 11, Germany WBS the 
European flashpoint where United States and Soviet farces faced 
each other, the former Supported by the Federal Republic of Ger. 

'Judge Advocate GenerBI.5 Corps Lniled States Army Rereme. AttOrney at 
La>, Herfurth & Partner, Haonoier, Germany B A ,  1973. Lnnernt) of PennQlv~. 
ma. J D 1980, Yonheastern Unli'emly LL hl , 1981, Columbia Kmverrlfy, 11 Iur 
1986 Umverrlfkf Mer Member of the bars of the Diefnct of Columbm, N e r  Pork and 
Pennqlvmla, licensed legal consultant on United States Ian 10 German) The author 
thanks Lleutenmf Colonel Reinhard Luxhen. headquMers offlcer for press relatlonl 
at the 11' Corps from July 1991 untd Jmuw 1. 1896, formerly h o w n  a.3 Bundrsuehr 
Kams und Tm?fanoikomrnonda Os1 /Federal DeJmfense Cams and T m t a n o l  Com- 
mand East/, Potrdam. German>. for azcanglng indiiidual m t e n w w s  with SIX Bun- 
drslrrhr officen (one captam m e  mdor, two lieutenant colonels, and t-0 colanelr) 
in Pof rdm on February 4 and 5 ,  1983 The author also thank Leutenant Colanel 
Relnhard Fuseel then Chlef of the Second lnspecllon of the  Offriwrschule des H # o e s  
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many (popularly called West Germany) and the latter by the German 
Democratic Republic (East Germany). Many scenarios existed for 
ending this stalemate. get none supposed that the .\'ationale Volk- 
samee (HVA). the military of the former East Germany. could be 
absorbed peacefully into the Bundesuehr, the West German rnilnary. 

What occurred has been a classic merger not an integration of 
farces but rather a dissolution of one army. The recruits and a small 
segment of the officers and noncommissioned officers (NCOs) of the 
dissolved army were carried over into the surviving arm>. J The Ban- 
deswehr officers who oversaw the mitiai transition had instructions 
to treat the farmer 4VA soldiers not as vanquished enemiez but as 
soldiers of a single army of a reunified c a u n t v  This merger of two 
armies was possible only in a larger political context in which Easr 
Germans discarded their forty-year governing institutions including 
the UVA, and embraced the Bundeswehr with the same enthusiasm 
that they exhibited m adopting the West German currency and legal 
system 

This ne\% East German attitude 1s as remarkable as was the 
ideological collapse of the communist parties m eastern Europe and 
the Soviet rnion KO westerner was prepared for this occurrence. 
Reunification of East Germany and \Vest Germans was a faint pros- 
pect from the onset of the Cold \Var m 1947 through the East's 
erec~ion of The Berlin \Tail on August 12-13, 1061. and thereafter an 
even fainter prospect until November g, 1989, the day that the Ber- 
lm Wall came tumbling dawn without a shot bemg fired. 

B. A .Vew Era 

How the KL4 merged into Its former opponent has yet to be 
The Gulf told in pnnt.  apart from a few personal reminiscences 
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U'ar, the breakup of the Soviet Linmn, and subsequent budget cuts 
for the Bundewehr buried its significance as m e  of the first suc. 
cesses in integrating the new German states.6 

The Bundeswehr's experience in retraining soldiers from a 
totalitarian army can be applied to training the soldiers of emerging 
democratic countries It also can be applied to trammg soldiers to 
s e n e  in peacekeeping missions around the globe. 

Furthermore, from a geopolitical perspective, the  bun^ 
d e w e h r k  experience of integrating formerly antagonistic armies 
may be of use in considering how to reshape. in the post-Cold War 
era. multilateral institutions and alliances so that they reflect demo- 
cratic societies of eastern and western Europe and address the disin- 
tegrative tensions that have supplanted the Cold War. 

11 Background 

A.  Gorbaeha 

Germans generally credit Xikhail Gorbachev, who came t o  
power in the Soviet Union after Andropov's death in 1986, with 
setting into motion the events that led to German reunification.' 
With the introduction of GloSmst (transparency) and Perestroika 
(transformation), Gorbachev unleashed long pent-up psychologm.1 
forces in the Soviet Union and eastern Europe that he could not 
contain. One by one, the eastern European countries concluded that 
Soviet armed intervention--as had occurred m Hungary in 1966, in 
Czechoslovakia in 1968, and less successfully in Afghanistan begin- 
ning in 1979--no longer was likely. 

(1893) (quanedp publicauon) 
"The Federal Republic created f i r e  ne* Bundssidnder (federal stater) from Emf 

German> Sachsen, Saehsen .4nhalr. Thonngen \ leehenburg-\  orpomrnern. and 
Brandenburp 
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B Honecker 

Compared 10 Its neighbors to the east-Poland and southeast 
Hungaly-East Germany maintained an orthodox Communis[ Party 
line until late in 1989. The government and the pmy ,  over which Erich 
Honecker presided as president and general secretaly, respectively. 
ignored all reform stirrings Honecker's state of mind then was 
reflected m hie remark, "Why should I repaper my apanment just 
because someone else does his?" 

Hanecker invited Garbachev to East German) for the fortieth 
anniversary of East Germany on October 7 .  1989 This war one day 
after Hungary and Czechaslovakla had allowed about 6000 East G Q ~ -  
man refugees-crowded m western embassies in Budapest and 
Prague-to leave for West Germany on special trains Because East 
Germany did not require its citizens to obtain \isas to visit its War- 
saw Pact allies, Hungary or Czechoslovakia, their decisions concern- 
ing the refugees threatened to empty East Germany like a filled 
bathtub with the plug removed. 

Instead of Strengthening Honecker. Gorbachev warned him, 
"History punishes he who arrives late Hardly were Gorbachev's 
words in print when the small PL'OtQStS in Leipzig, Dresden, and 
other East German cities turned into marches by thousands, holding 
iighced candies and chanting, "We are the people, Germany IS one ' 

C. First Changes 

Typical for nondemocratic states was the lack of change in 
East Germany's political leadership, which remained the same from 
inception until dissaiunon After ten days of turbulent but peaceful 
demonstrations, Hanecker resigned both of his positions as president 
and party chief. Hanecker appointed Ego" Krenz as his succe~sor on 
October 18. 1989. but the demonstrations continued. 

On November 9, East Berliners breached the wail dividing Ber- 
lin m several piaces, without resistance from East German border 
guards, poiice, or soldiers Other breaches followed along the previ- 
ously impenetrable border between East and West Germany 

Hans Hodrow replaced Egon Krenz on November 18. That large 
majorities in East Germany and West Germany favored reunification 
was becoming clear Helmut Kohl, West Germany's chancellor and 
head of the Christian Democratic party, pledged that he wouid only 
negotiate reunificacion with East Germany after its government had 
been leatimated by elections Modraw ushered m che first free elec- 
tions in East Germany. held an March 18, 1990, in which East Get- 
mans elected a parliament and a president, Lothar de Manere 
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D .  nie Currency Union 

Negotiations on reunification began almost immediately The 
two ndes promptly reached an  agreement on a currency union that 
took effect an July 1, 1900. The West German mark replaced the 
East German mark on a one-to-one basis for private savings. East 
Germans rushed to West Berlin and other western cities to buy goods 
that had been available in the East only for high ranking Communist 
Party officials and tourists in special, western currency stares. 

This initial euphoria contaned the seeds for later disappoint- 
ment. By e n c o u r a p g  East Germans to select western goods over 
their own, the currency union placed East Germans' future jobs a t  
risk. Psychologically, however, the currency union created the per- 
ception of unity between Germans in East and West, reduced migra- 
tion from East to U'est by establishing financial panty, and enhanced 
sentiment In East Germany in favor of immediate integration into 
West Germany rather than coexistence or selective adaptation. 

E.  I n f e m t a o m l  lblh 

Kohl met Garbachev on the Crimean peninsula in July, 1000, 
and won Gorbachev's support for German reunification. Kohl 
pledged to reduce German military strength from nearly 500,000 to 
370,0008 soldiers by December 31, 1904, and Gorbachev agreed to 
withdraw the 400,000 Soviet soldiers in East Germany by the same 
date, a date that also marked the withdrawal of western allied forces 
from Berlin. 

In the summer of 1980, sensitive international negotiations 
occurred among East Germany, West Germany, and the four World 
War I1 allied powers-the United States, Great Britain, France, and 
the Soviet Union These "two plus four'' talks were necessary 
because the four allied powers retained veto power over fundamen- 
tal changes in the status of East Germany and West Germany. In 
Beriin, the four allied powers stili had military control. 

Poland, concerned about whether a reunified Germany would 
make clams to regain territories lost in World War 11, was admitted as 
an additional party. In September 1090, West Germany formally rec- 
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ognized that the eastern border of Germany was the Oder-Neisse 
Rivers. 

Simultaneously with the "two plus four" negotiations, East 
Germany and West Germany negotiated an agreement for political 
and social union. to take effect on October 3, 1000. h r l d  press 
coverage of German reunification subsided in the fail of 1000 with 
Iraq's invasion of Kuwait and the start of the war in the former 
Yugoslavia in the spnng of 1001 The coverage resumed in 1002, with 
less intensity and more criticism than p r a m  After a wave of fire- 
bomb attacks on residences for refugees,Q many asked whether 
reunification ivas creating a new German nationalism. 

111 The.\hlional.? Vdksannee Before Reunification 

A.  Psychological State--General 
East Germany kept the passive loyalty of many inhabitanrs 

because it promised them, in unending ideological tirades. a better 
future. Those who apposed the restrictions of the one-party state 
tried to reach \Vest Germany or abstained from pahncs. 

The downfall of East Germany came when the people realized 
that the system could not delirer on the promms. and lost the fear 
that had kept them passive for so long. Secessity forced East Ger- 
mans to make many sacrifices that they now, m a free societ]. reject. 

B Physzcal Condtttom-Eguzpment 

The N\X was no exception. k i i  equipped for attack, the W A  
was indifferent t o  the soldiers' living conditions. The NVA stared 
tanks in heated buildings but housed soldiers in unheated barracks 
The NTA permitted showers only once or twice a week and then 
always m large groups Soldiers kitchens and iavoratories were 
caked with grime and grease, only command officers had access to  
separate dining rooms (with tableclarhs) and private toilets 

At the time of reunificanon, the NVA possessed approximately 
300 000 tons of ammunition. approximately the same as the Bun- 

"The German Consrifurlon (Grundgesrtrl guarantees asylum to the pohncall? 
prmecured G n r ' \ a ~ ~ s ~ n  /C4nsfifufianj [hereinafter GGI art lfia German) also has 
admitted approximarel) 250 000 *ar refugees from Bosnia and Croatla for llmired 
penods Asylum applicants and other refugees iecene no work permir and generalli 
must reside 10 ~peeially designated housing The Federal Office of Constitutional 
Protection reported 2285 violent eefi i l r h  proven or belle\ed right wing mofl\,.sfmn 
~n 1992, 90% of uhich were directed against forelgnerr--a 50% increase f rom 1981 
L e  Bericht =her d m  R e c h t r e r t m m m w  /Report a h a t  Rtghl-u'iiig E i i r m m l  
F A  Z Feb 6 1903 a f l  
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deswehr. However, the Bundeslcehr was three times as large in per- 
sonnel strength The KVA ais0 had more than 1.2 miiiion hand 
weapons, 8000 armed vehicles, and hundreds of airplanes and 
ships. 10 

C. Physical Conditionr-Personnel 

The NVA was laden with officers and XCOs. They normally 
comprised about one third of the XVA's total strength. However, by 
October 3,1990, these ranks comprised over half of the N U S  94,000 
uniformed personnel. The NVA promoted its officers faster than did 
the Bundeswehr and the NVA's officers and NCOE had far less 
responsibility than their contemporaries in the Bundeswehr 11 

Until 1988, KVA soldiers were taught that the Soviet bloc faced 
an aggressive, imperialist western coalition, always referred to as 
the enemy. With the development of Soviet reforms, the hostile atti- 
tude toward the West was eroded and the enemy then was referred 
to as the North country or, interestingly, the East country 12 

The NVA's internal restrictions remained, however, until the 
end-no freedom to express political opinions, no listening to west- 
ern media and troop units had to  maintain eighty-five percent readi- 
ness at ail times, including weekends. The only "safe" hobbies for 
NVA officers were fishing and gardening; even stamp collecting 
could damage a career because it might reflect an interest in non- 
socialist countries. 13 

D TneLawyers'Role 

Lawyers had a limited role in the NVA, serving only as urn- 
formed military prosecutors. They did not advise commanders or 
offer instruction. Independent lawyering and judging rarely existed: 
NVA prosecutors and military judges alike received instructions on 
handling cases from the communist party Party advocacy in East 
Germany was a rem singular affair 14 

1"Deien3e MinisIer Ydker Riihe cired these fame and figures m a speech m 
Lelpzlg on October 2,  1992, reprimed under the title. Zuei Jahre Bundemehr zn den 
m e n  Bvnbslondon / E o  y m ~ s  si thc Bundeaaehr m the .he% Federal States). m 
STICBUORm Z l l R  SliHERHErrSPOLITlY [KEY S x r n M E 1 7 &  ov S m i ~ r n  POLICI] 27.  O C ~  1982 
(preii c~mpllarion from the Press and Information Office of the Bundewrgzerungl 
[hereinafter Ruhe Speech] 

L I S C H ~ \ B O H Y , N P ~ ~ O ~ ~ ~  ai43-44. 46 
"RIAha BICHHOLL, ARIIEE FOR F~IEDEI  LI\D SOZIILISDILE-DIE G E S C H ~ C ~  DER 

B E W A m E T E N  ORGI \E  DER DDR [ARW FOR PEACE AUD SoCla~lm~--ra~ Hislam OF THE 
Anvm ORGI~E OFTHEGDRI BT(Umver3lts oftheBundrswrhr Munlch 19911 

W3assroom discumon with members o i  the 8th Supplementary naming 
Course. Un5rinschulo der Heerrs, m Hannorer, Germany (Feb 23. 1993) [hereinafter 
Hannover Inremeel 

I*ld 
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E. Military Discipline 

The NVA had military trial courts composed of professional 
judges-seiecced by East Germany's executive body. its state coun- 
cil--and lay judges elected from the KVA The vice minister of 
defense and the chief of the KVA's political administration selected 
the candidates forlayjudge.l j  

In cases invalvmg murder, crimes with a particular significance, 
or defendants with the rank of major or above, the military court of 
appeals had initial jurisdiction. The military crimes divmon of the 
highest civ i l  court of East Germany reviewed protests of prosecu- 
TOIS, appeals of defendants, and complaints filed by individual sal- 
diers. It also had initial junsdmion far especially significant criminal 
matters and for crimes committed by persons with the rank of bnga- 
dier general or with the position of division commander or above ' 6  

Company commanders could decide, without review. disciplin- 
ary measures including confinement. The NVA disciplinary reguia- 
tmns permitted company commanders to order arrest in a holding 
facility up to three days, battalion commanders up to  five days and 
regment and diwaon commanders up to ten days each.lr 

Public humiliation was used to punish minor offenses; the 
accused was presented in front af fellow soldiers where he had to 
g~ve  a public confession The accused had no advocate. At most. 
soldiers from the same unit commented an the accused's conduct but 
did not act in a representative capacity for him.18 KOT the accused 
but the party, the party's youth group, and the accused's unit sent 
representatives to be heard in formal disciplinary matters The mill- 
taryjudge determined the extent of these representatives' participa- 
tion; their duty a a s  to express an apiman on the conduct and  per^ 

sonality of the accused.18 
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F The SED and Stasi Controls 

1. 'me communist party-The communist party subjected the 
NVA to the same controls that affected civil institutions in East Ger. 
many, Each unit with more than fifty soldiers had a shadow political 
officer, with rank and authority equal to that of the commanding 
officer, The political officer reported to  the Communist party-the 
Sozialistlsche Einheitpartei Deutscklands (SED).2o 

Formal membership in the SED was nearly universal for offi- 
cen and common for K O s .  An officer who was not a candidate to  
join the party had to attend ideology classes nearly every night 2 1  

2. The Stasi-In addition to  the tiea between the SED and the 
XVA, the  Ministry of State Security-the Ministerium f d r  
Staatsszckerheit (Stasi)-placed Its own officers in every hartahon, 
regiment, and division. It attached three Stasi officers to each bor- 
der regiment. Commanding officer3 were aware of the Stasi officers 
in their units but lacked authority over them. Every contact 
between an NVA soldier and a political officer or Stasi officer was 
recorded in a certification book maintained for each soldier.ZZ 

The Stasi also encouraged soldiers to file reports against others. 
The Stasi did not disclose the reporting or the identities of infor- 
mants to the soldiers spied on. Individuals threatened with career 
difficulties or other blackmail usually cooperated. The Stasi referred 
to them as its unofficial cooperators. The Stasi spun its spying net so 
finely that often the unofficial cooperators were also subjects of 
reports from those they reported on, making it difficult to determine 
who was spied on and who was a spy.93 

The Stasi even had its own law school in Patsdam with 761 full- 
time employees in the fall of lS85. This school trained Stasi officers 
and had three departments Marxism-Leninism, law, and "special 
disciplines." From 1566 through 1589 the school accepted 174 disser- 
tations written by 478 Stmi employees. Most of the dissertations 
were written collectively. The law degrees of this school are not 

file xnhthe author! 
'LHannover lnfrmer m'pm note 13 
ZZId 
l2Interners ulth officers of the Bundeswehr Koms und Tmionaikammondo 

Osl. m Pofadani. Germany (Feb 4 & 1. 1993) [heremaher Putsdm Inten?eu 111 (the 
rimes of these offlceri are withheld at their request and me on file mth the author! 
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recognized for purposes of admission as a lawyer m the state of 
Brandenburg, the locarion of the former school 24 

TheStasi background has proven to be one of the aspects of the 
East German legacy most difficult to  confront Along w t h  the shoot- 
lngs or imprisonment of people attempting to flee across the  border 
between East Germany and West Germany. concern with Slasi files 
and acts has become a focus for redressing injustices of  the German 
Democratic Republic 2s Cnfortunateiy the media and public pros- 
ecutors have largely left unexamined the Slast's training of and 
logi~tical support for termrisr groups and East German1 's military 
involvement abroad a, 

Dislike for the Stas? and the SED came to the forefront during 
the tumultuous spnng of 1990. The de Maziere government dls- 
missed all political o f f i c e r s  in rhe NV.4 and the Stasz itself." One of 

. The e r n e s  against border polwe accused of shooting Germans torn8 to  flee i o  

"Arecent exception irihe trialof aformer Stasi officer oncharges of cornpllc- 
1Ty in murder and assiiring ~n a bomb explosian sf the FTench Cultural Center In \Yeserf 
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the loudest demands of demonstrators in East Germany in late 1989 
and early 1990 was to  preserve the Stasi files.28 

G. TheYVA'sSfatw 

The NVA was not the target of popular wrath as was the Stasi. 
The border police, assigned to prevent persons from fleeing East 
Germany to West Germany, were organized separately. The XVA had 
no official body to tap phones, open private nai l ,  or use undercover 
informants on civilians, as did the Sfasi. which pursued these 
actions iwthin and outside of the NVA. The NVA won sympathy by 
remainingin the barracks in the fall of 1989 despite rumors that they 
would be mobilized to  suppress the denonstrations.ze 

Indoctrination without the freedom to dissent tends to  produce 
the opposite view, however passive, among many. In 1972, a survey 
of schoolchildren in East Germany reported that ninety percent of 
sixth graders, as opposed to fifty percent of ninth graders, agreed 
with the statement, "The Bonn government and the West German 
Bundeswehr are the  biggest enemy of the German people and a 
danger for all peaceloving people. Therefore, I hate the West Ger- 
man pawerholders." Tu.elve years later, m 1984, another survey 
found that only one half of eighth to  tenth graders believed that 
socialism would be victorious in the world. This figure declined to 
nine percent in 1988 and three percent in October 1989 

The isolation enforced on NVA officers contributed to  a higher 
acceptance of party idealogy among them than in the general East 
Geman populace. The SED prohibited officers and their families 
from watching Weestern media and required that they live in separate 
apartment complexes. Additionally, the constant readiness require- 
ment further shielded officers from exposure to other ideas.31 

IV. TheNatzonale Volksannee at the Time of Reunification 

A. EarlgDebate 

From March until Julv 1990 a mirited mlitical debate emerzed 
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N W  after reunification Some in the West argued for dismissing all 
NVA soldiers In the East, Rainer Eppelman, East Germany's first 
and only minister of defense and disarmament. proposed keeping 
the two armies, *ith separate uniforms, command and oaths. until 
an unspecified time when tensions in eastern Europe had suffi. 
ciently eased 32 

In late July, the decision was reached in Bonn to maintain only 
one army, the Bundeswehr The Bundeswehr would offer East Ger- 
man officers and noncommissioned officers the opportunity to  s e n e  
m the Bundeswehr for two years. after which the Bundeswehr 
would decide how many to accept as career soldiers. This decision 
sulpnsed many officers ~n the NVA and Bundeswehr a11ke.3~ 

B. Morak Declines 

By August, NVA officers sraned to visit Bundeswehr installa- 
tions and schools in the U'est. Dec~plme in the NVA deteriorated 
rapidly by early fall as soldiers ignored their commanding officers' 
orders and apathy took hold. Any soldier could leave the NVA wnh- 
out regard to term of service or military need. Entire reaments were 
left without commanders or headquarters staff. Control over 
weapons no longer could be assured The electrified fences used by 
the NVA around munitions and weapons depots protected against 
accidental trespassers with deadly effect, but could be circumvented 
e a d y  34 

c Tram*tion 

The size of the NVA-including army, navy, and air farce- 
decreased from 178,000 uniformed soldiers in early 1990 to 94,000 
an October 3, 1990, the day on which the remaining NVA soldiers 
became part of the Bundesuehr The policy was to treat them as 
equals in the Bundemehr; they were required to wear the Bun- 
deswehr uniform and the prevailing theme was unity, not victory 3 j  

In September, a smaii group of KVA officers at the East German 
Ministry of Defense and Disarmament prepared a general overview 
of NVA personnel strength for Gerhard Stoltenberg. the West Ger- 
man Minister of Defense. This report was incomplete due to the 
unmonitored loss in ranks. A second report gave an inventory of 
mstallatians, training areas. weapons. and munitions.36 

3'16 
"Porsdam Interview. supro note 20, BLCHHOLZ, supra note 1 2 ,  Lt 77 
31Pofrdam lnleniew 11, mpm note 23. S C B h B O H V  mpm note 4, at 33 
36Lurchen Infenlew, mpro note 7 
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By October 2,  1990, about 2000 Bundeswehr officers had been 
dispatched to serve as commanders of reaments. divisions, and 
headquarters staffs. A new Bundeswehr "East Command" was 
formed, with Lieutenant General Jorg Schanbahm assuming 
command.37 

Unlike the other commands in Germany, which did not include 
naval or air force detachments, this command would directly controi 
all army, navx and air force units in its area, the five new federal 
states and unified Berlin. General Schdnbohm reported directly to  
the Deputy General Inspector of the Bwndeswehr, who, m turn, 
reported to the Minister of Defense. For managing the transition 
from NVA to Bundeswehl; General Schhnbohm received a central- 
ized command with direct access to  the Minister of Defense. This 
command channel continued until July 1991 when the Minister of 
Defense established a regular chain of command as used in the west- 
ern part of Germany.Z8 

V. The Bundeswehr a t  the Time of Reunification 

A Ideological Foundations 
West Germany created its armed forces ten years after the end 

of World War 11, faiiawing the French decision not to participate in a 
European defense community.3g The Bundeswehr developed the 
notion of "internal leadership" (Innere F'ihmw) as Its fundamentai 
ideological premise. Internal leadership took three lessons from the 
Nazi experience and the Weimar Republic. First, never again is 
aggression to be launched from German s01l.~O Second, the Bun- 
deswehr is under civilian command within a parliamentary democ- 
racy.41 Third. the soldier LS a citizen in uniform supplying an essential 

'BLuschert Internew mpm note 7 The name then changed t o  the Ban- 
desvekr Corps and Terntarla1 Command Emf On Januan  I 1005, I t  was renamed I\ 
C o r m  Telephone mlenwew With Capram Uarda. offleer for press relafmns at I\' 
Corps, Potidam. Germany(Mar 1. 1095) 

38WerfGermanpcrearedtheBrn&~~hrap ~vo lunra ry  army onNovember 12. 
1066 East Germany estabhrhed the KVA on Febrvaw 10, 1856--alrhough the poke  
<KoJmienm V o l i o W l i ~  01 KYP) and border POllee ( G l e n m o l w e z  or Glepa) had 
started in 1948-and numbered over 60,000 men a year later BLCHliolL m p ~ o  note 
I 9  > A  19 ._,I" _ _  

*YThlP prmciple LI illustrated by the Conifllutmn's eslabUPhmenl of armed 
forCenfordefensive purpoaes GG a n  Sia  

&'The Bundertag, the legrlatrre body of padlament. creates miUta" law The 
enthan Minister of Defense ismes admlnlJITBtiie rules that are approved m certain 
lnifanees by the Bundesroi. the body of parliament eonslrfing of represenratlver ai 
the suleen states. OT B%n&slon&r A defense ombudsman (Wehrbeawftrogfn) IS 

chosen from uxhm the Bundrsfag to reilew Bun&slL,rhr activitieii 'id ans 73(1). 
45b. and 8Tb 
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link between the armed forces and awhan  sociery.42 

8. Themaf t  

The draft constitutes one of the few sacrifices that young men 
have to  make for society. In keeping with the third principle of 
internal leadership. the Constltutlon of German>, m c e  at least 1968. 
has permitted a mandatory military service obligation for men over 
eighteen Those who refuse to  bear arms can be obligated to  perform 
substitute chilian 6hmm 43  The length of military sen-lce 1s CUI- 
rently twelve months. flfreen months for civilian serv1ce.44 At pre- 
sent. no more than half of all men of drafrable age actually serve ~n 
the Bundeswehr 

Civilian Senlice provides a substantial pan  of the sraff in Ger- 
man hospitals. old age homes. and other social Semce fachtlei .  The 
Law on Civilian Semice of Military Senwe Objectors recogmzes 
civilian service outside of Germany that is performed far at least two 
years in development aid programs or at least seventeen months I” 
other programs promoting peaceful international cooperation.+b 

Women are not drafted. They can volunteer m the medical 
corps and music corps. The Constitution permits drafring women in 
cases of national defense where necessary for  the rnedlcal corps, bur 
prohibits them from ~ e m ~ c e  with weap0ns.4~ 
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C. We of the Bundeswehr 

The Constitution allows armed forces far defensive purposes 
and othervise only as expressly provided for in the Constitution.48 
Defensive purposes arise in the event of an attack or a directly 
threatened attack, and the federal government can apply to the 
lesislature for permission to use the armed forces. A two-thirds 
majority of votes cast in the Bundestag, including at  least an abso- 
lute majority of the members of the Bundestay, is necessary to 
approve the application. The Bundemtk  consent also is required. 
Because the Bundewat casts votes by state, this means that a major- 
ity of the %ate governments must agree.4g 

Where unmediate action is required, and the Bundestog cannot 
be convened in time, the "commm committee" of both chambers 
may approve the application with a two-thirds vote and no iess than 
a majority of its members.60 

The Constitution, responding to perceived weaknesses in the 
Weimar Republic, includes two additional situations in which the 
armed forces may be used: to assist the pohce and border service in 
tunes of tension m protecting civilian targets and regulating traffic, 
or to defend the democratic order where a threat exists to the can- 
tinuation of a free, democratic system in a state or the entire country 
and the police and border service are incapable of providing this 
defense.61 Authority over the armed forces shifts from the Minister 
of Defense to the Chancellor only m the event that the federal gov- 
ernment elects to use the armed farces and obtains the necessav 
le@slative approval.sz 

In July 1994, in a major deeaion, the Federal Constitutional 
Court held that the Constitution did not prohibit the German mili- 
t aw  from participating in multilateral military actions outside the 
borders of Germany.53 

The Social Democratic Party (SPD) challenged Germany's par- 
ticipation in three multilateral missions: dispatching naval forces to 

'bid m 4Ta(l) (2) 
'O ld  art 1161(1). nee also mpra note 4 1  (descnbmg the Bundestog and 

Bundesrof) 
'OGG rn llba(2) n o  thirds of the members of the Common C ~ m m ~ r f e e  ( G ~ .  

eilisamer AWLschuL? are Bundri lap memben and the other m e  third _e Biindesrot 
reDreaentstlves n r h  at lemt one representatwe from each state id rn jaa(1) 

" I d  arts 8ia(3> 141 91 
12ld art lljb 

Y E 3/02. Bundesu~,~~ssungsgenrhl (federa 
SCHE WocnENsciinlrr ,NEW LEO& WEEW BUILE. 
(fhispopularxee*lyleg~penodical i s h o u n  

as the UJW and prints abndged ver5mns of significant coun decisions) 
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enforce the United Nations embargo against Serbia and Montenegro. 
participating in the AWACS observation planes' mission to enforce 
the NATO-imposed no-fly zone over Bosnia, and sending soldiers to 
Somalia as part of the United Nations humanitarian force.54 The 
German government had taken action by cabinet decision on July 

embargo), April 2. 1993 (KATC no-fly zone), and April 
humanitarian missmn). The SPD argued that the Con- 

stitution's defense limitation prevents foreign military missions, and 
that a constautional amendment =\as needed before Germany could 
participate in United Nations peacekeeping operations or X4TO mis- 
sions outside of 11s members' boundaries 

The Federal Constirutmnal Court used a "first in time" argu- 
ment, subordmatmg the defensive purposes caveat of the Constitu- 
tion5j to the origmal constitutional promaon that allows German?. to 
jom a system of mutual security aimed a t  maintaining peace 

The Federal Constaunonal Court funher ruied that decisions to 
pamcipate m multilateral military actions must receive the approval 
of the Bundestag by a mqority of votes cast either before. or Imme- 
diately after, the action is undertaken If not. German participation 
in the action must terminate. The Federal Constitutional Court 
found the baas for this judge-made rule in the pariiament's const1tu- 
tionally mandated role in approving the budget of the armed forces. 
its size, and basic organization, as well as in a historically based 
constitutional tradition-dating to the Wemar Republic and even 
earlier-of parliamentarJ- control over the armed forces.5m 

In the went  of multilateral missions, command authority 
remains with the Yinister of Defense in the absence of a declaration 

menr to  consent to limifatianr on national raiereignty to create and secure a peaceful 
and longlasring order in Europe and among th? people of the world The ConLnuflon 
defines the ' defenne caieat a! a findrng by the Bundeslau chat the countr? IS under 
attack or fhar an attack 13 imminent GG an 115.(1) See s w r n  note$ 40 & 52 and 
aecompan)mglexr for adefinirion offhedefense caiear 

'-Judgment of July I2 1994 2 BI' E 3 92 The court ~ p l i r  four-fo-fou on the 
quenfmn of whether the Xarth d t l a n t i ~  I teat> Organizarron (hAXl) and the Weerfern 
Eurooean Lnmn W E l l  had undersone a transformarion from self-defense alllanres 



19941 GERMANY'S ARMY 129 

af the defense case. The Mmmstry of Defense plans to  have tu.0 
separate commanders of future missions, each to have his own staff. 
One commander is to lead the German contingent tactically and 
operationall: as an integrated part of the multilateral mission; the 
other commander is to  represent the political-military interests of 
Germany in the host country and the organizations sponsoring the 
mission, in coordination with the German Ambassador in the guest 
country~8 

D. Composition 

The nonofficer ranks are composed of draftees serving for 
twelve months, enlistees who choose ionger terms of service usually 
with l a m  promotion, and NCOs-Cnteroflizeriwe (.Junior Officers) 
and Feldwebel (sergeants). Men in the rank of Feldwebel or above 
can serve without fixed term or under contracts lasting generally 
twelve to fifteen years The officer ranks occasionally include 
draftees who stay for an extra year 01. two. but generally they serve, 
like the NCOs, under either long-term contracts or contiacts without 
f m d  term.6Q 

Nominally each person completing military service becomes a 
resemist until age forty-five, however, very few are actually 
required to train With 9000 rrainmg slots, about 100,000 tours each 
year are available. Reserve officers must have at  least two years of 
active military semice.60 

E. Training 

During the first three months of their service, recruits get basic 
training in military survival and fighting The next three months are 
dedicated to learning a particular job-such as tank driver. The 
remaining su months are used for training in other pos>tmns, usually 
within the same platoon so that the recruit can assist his fellow 
soldiers as needed.01 

denved from profeislond raidierr not drairees 
W l m s m  of Defense. Information Office IVFORMATIONE~ Z L R  SIC HER HE IT^ 
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Ail soldiers recene inStrUCKlOn in international dunes and 
rights governmg conduct in time of war  and peace. They also receive 
instruction ~n civic duties and rights (mcludmg rhe principles of 
internal ieadershmi Officers receive more detailed instructions in 
these subjects as well as in human relations. pol~t1c.d science, and 
military history.82 

F TneLawyers'Role 

Approximately one hundred and fifty lawyers serve the Bun 
desuehr as ciwlmn employees of the federal Ministrr of Defense b 1  

Twmthirds serve as legal advisors to disision and carps commanders 
as well as headquarters staff The legal adnsor  reports directly to  
the commander and 1s responsible far prasecunng miiirary disciplin- 
ary offenses The legal advisor is not a part of The headquaners staff. 
Fifty iawyers instruct officers and KCOs a1 Bundesuehr schools c4 

More psychologists (160) than lawyers serve the Bundesuehr 
There 1s one lawyer for ebery 3SOO soldzers This surprising situation 
cannot be attributed to a weak legal profession, because almost 
80,000 lawyers practice in Germany bs The explanation lies eise- 
where: lawyers serve in many departments of The civilian adminis- 
tration of the hlmistr?. of Defense wirhour being organized as a sepa- 
rate branch of lawyers, and the Bundesuehr does not provide 
lawyers to represenr individual soldiers Until recently (1991). the 
Bwndesu'ekr never had an operational mission autside of Germany.bs 
so legal instruction and advice on international issues was nor m 
great demand 

at 15 
UhTheGerman goiernmenfsent aBunderueh, minesneeperto the PersianCulf 

and helicopter c r e l s  lo Turkey for obserraflon r n i ~ ~ i o n i  m e r  nonhern Iraq afrer !he 
Gulf War A Bundervrhi medical detachment ierred in Cambodia PSI part of the 
United Iarloni forcer observing the elecuons I" 1993 S e e i n f e r n a l r a n o ~  Einrolu dm 
Bundeswehr Ilnbnmtional Misi~om of the Bundeswuehrj ~n S T ~ C H ~ O R T E  ZLB 
SlCnERHEmsol lTm rupra note 10 at 33-34 \o  po11t1cal party challenged the legalrli 
of these actions before the Federal Con~f i~ur iona l  C a u n  



19941 GERMANY'S ARMY 131 

Keeping lawyers aut of uniform is an attempt-historically 
rooted as a reaction to  the Nazi experience-to keep the lawyer's 
advice independent of control by the armed forces, and to keep the 
armed forces under the civilian command of the Minister of Defense 
or the Chancellor The iegai advisor who accompanied German 
troops to Somalia deployed in uniform. A reservist, he  was d i e d  to 
active duty, yet he remained responsible to the civilian administra- 
tion of the Ministry of Defense.87 Whether Germany wiii foiiow this 
course in future missions is not settled, and probably will be deter- 
mined on a case-by-case basis. 

Because there are so few legal advisors and instructors, most 
recruits are unaware of their existence (unless the soldier commits a 
disciplinary offense). As the Buadeswehr prepares for multilateral 
missions abroad, the lawyers' role is sure to grow. 

G. Military Justice 
Germany has separate laws dealing with military disciplinary 

procedures and military criminal offenses.68 Although disciplinary 
charges and criminal proceedings may be brought simultaneously, 
they are brought In different fora-the former in a military forum 
and the latter in a civilian forum. 

The "troop service court"e~ decides disciplinary charges with a 
direct appeal to the Federal Supreme Court for administrative iaw. 
The civilian prosecutor for the district in which the accused soldier 
resides is responsible for investigating, charging, and prosecuting 
military criminal o f f e n ~ e s . ' ~  Prosecution occurs in the criminal divi- 
sion of the civil courts. Soldiers can appeal to the appellate civil 
court and the criminal division of the Federal Supreme Court for 
civil matters has discretionary review.71 

The accused does not receive legal representation from the 
Bundeswehr; he may retain civilian counsel in disciplinary cases and 
generally is required to have civilian counsel represent him in crimi- 
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nal cases If the accused has not hired a lawyer ta represent him m a 
criminal matter. the court will appoint a defense counsel 7 2  

The rules governing allocation of costs of tnal ,  including attor- 
ney's fees. are nor v q  different from similar rules in civil matters m 
Germany. In disciplinary offenses, if the soldier 1s vindicated 01 the 
proceeding 1s terminated without a conviction, the soldier bears only 
the costs that he caused by his own fault 73  This means that the 
Bundeswekr reimburses the soldier for his lanyer's fee only if the 
soldier IS successful. 

If the soldier loser the disciplinary case he not only pays his 
own costs but also must reimburse the Bundeswehr far its costs of 
tnal. including any travel costs incurred by the government and the 
military judge.'? The court can waive the obligation of a draftee to 
reimburse the Bundescehr for trial costs Furthermore, the appel- 
late court can waire the reimbursement obligation for any accused If  
it mould be an unfair burden 75 

The rules gorermng allocation of costs in criminal cases are 
similar, except that the government, not the accused pays the court- 
appointed defense  counsel.'^ 

Commanders mag order disciplinary arrest-lasting from rhree 
days to three aeeks-only with the approial of the military judge 
responsible for the unit where the soldier serves or, where that IS not 
possible, with the approval of the next closest judge 

If the military judge does not consent to the disciplinan arrest 
or orders arrest far a shorter period than requested, the commander 
can apply to the troop sewice court within one week after ~ssuance 
of the judge's decision The court must hold a hearing before making 
It8 decision A decision that upholds ihe requested arrest or allows it 
for a shorter period 1s final A decision that disciplinary arrest 1s 

inappropriate leaves the commander free to impose another disci- 
plinary measure 78 
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Soldiers in the Bundeswehr elect representatives.7g These rep- 
resentatives enjoy varying degrees of codetermination. Concerning 
transfers, training, and vacations, a representative may only speak 
on a soldier's behalf if specifically requested to  do so by the affected 
roidier.sQ Subsequently, if the representative and the responsible 
commander fail to a5ee an welfare measures, a conciliation commit- 
tee chosen by the judge of the troop service court will make a final 
determination.81 

Before a disciplinary punishment is imposed or a judicial daci- 
plinary proceeding is instituted, the representative from the accused 
soidier's unit must be heard.82 Conversely, in the NVAs military jus- 
tice system, the unit representative had no role in the actual disci- 
plinary proceeding or in a criminal case. 

Troop service courts-eighteen exist at present-are comprised 
of one professional judge, a civil servant appointed by the Minister 
of Defense, and two lay judges who are appointed by the troop 
commander. At least one of the lay judges must have the same rank 
as the accused, and neither of the lay judges may serve in the same 
battalion or troop unit as the accused 83 

The Federal Supreme CouTt for administrative law-in panels 
of three professional judges and three lay judges-hears appeals of 
military disciplinary cases and reviews complaints filed by saldiers.eJ 
The Federal Constitutional Court mav review ouestioni. at  anv stme "~ 
in disciplinary or criminal matters, on accepting a constitutional 
complaint filed by the accused.86 

' J W E H R D I S I I P L ( I I ~ R ~ R ~ * ~ 1 6  5 s  62-63, 65. 68-68 
-'Id $5 109-10 The Federal Republic of Germany hm B unitary system af 

C O U ~ P ,  with one general branch (for c n i l  and criminal cases) and fire ipeelallsed 
~ounfs-for labor, social welfare, finance and taxes patents. and administrative law 
marterr. A Federal Consntuilonal Court 11 the highest c m n  for resolving COIISLIY- 
tlonal mues  Each coun at the highest level CanJ1Sti of B large SOUP af judges They 
a ~ e  assigned to  rpeciahzed divisions idled senates, from whichthe heanngganelr are 
drsan The senate ~n the B u n d e n e r u a l i u n c h t  /Fedemf Admznlsiratrae Law 
Courll, for mditaw discipline and complaints filed by soldrera. is called the mdnary 
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VI. Issues After Reunification 

A.  Reduction in Farce-Officers and NCOs 

I Departures-The Bundeswehr had announced, before 
reunification, that it would not accept any NVA officers in the rank 
of colonel or above, any political officers, or any officers who had 
assisted the Stasi.BB VoluntaF rengnatmns and early retirements 
from the NVA before October 3 ,  1990, gave the Bundeswehr a group 
of officers and XCOs that were younger and more favorably disposed 
to theBu?ideswhr than the Bundeswehr had expected.8' 

Those who did not jam the Bundeswehr did not receive any 
pension, although on request they could receive information on jab 
opportunities from job banks or from the Bundemehr veterans' 
association. The Bundewehr retained B few high-ranking NVA offi- 
cers, as civilians, t o  amst with the transition. Others volunteered 
their sen.ices.88 

On October 3, 1990, some 26,000 officers and 32,000 NCOs from 
the KVA joined the Bundeswehr. Each officer and NCO who did not 
fall wnhm one of the prohibited categories WBS entitled to serve m 
the Bunde~ ' eh run t , l a t i ea s t  December31,1990 60 

Those who were fifty-five or older were promised a 7500 
deutsche mark (DM) severance pay (approximately S6000) and a 
pension if they retired before December 31, 1990. They were 
informed that they would receive far less if they retired later Similar 

87Potodm Inrerv~ewII. supranote23 
'%Id 
asid. The Unlficarlon h e s t y  state9 that aoldiers of the former XV.4 become 

soldiers of the Bundesuehr on the effective date of the l ieat)  Cnificarion Treat,, 
mpm nore 86.  5 1 
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terms were offered to officers and NCOs between fifty and fifty-five 
years of a g e d  they retired between January 1 and June 30, 1991.eo 

2. llie Integration Process 

a. Officers and .\‘Cos-Officers and NCOs who remained in the 
Bundesu’ehr until December 31, 1990, cauid apply for a two-year 
contract to extend their service until December 31, 1992 Those 
officers and NCOs who had remained until December 31, 1990, but 
then left the Bundeszcekr, received a vocational training grant up to  
1300 DM (about $800) and a separation allowance of 2500 DM (about 
$1400). the same amount then given to Bundesuekr recruits leaving 
after their one-year of service in West Germany.91 They also were 
entitled to use a job bank organized by the Bundeswekr. Officers and 
NCOs dismissed for failing to reveal cooperation with the Stmi 
received no payment.e2 

About 12,000 officers submitted applications to extend their 
service and the Bundeswekr accepted approximately half of these,83 
placing 5000 of them into the army. Because many had higher rank 
than their contemporaries in the Bundestuehr without responsibility 
comparable to their higher rank as used in the Bundeswekr, the new 
officen were accepted with a rank that was one or more grades 
lower than their rank in the NVA.94 

At the end of the two-year contracts, the 6000 officers that 
were initially accepted were eligible to apply for acceptance as a 
professional soldier with the Bundesu’ehr under an indefinite or 
long-term contract and all but 600 applied However, the former KVA 
officers still received different treatment; their pay is approximately 
seventyfive percent of that of other Bundeswehr officers with the 
same rank.95 

The Bundeswehr continued its review of these applicants and 
dismissed about one in five far concealing cooperation with the 

V‘PoTsdamlnferi~ier II supranore23 
glThe budget amendments of 1903 reduced the reparation alloaance for Bun- 

*ZPoridarn Interview 11, supra note 23 
O3’The Onlfleatlon Treaty permifa dismissal of former +Ti* soldiers in the Bun- 

deswrhr for inadequate technical wahficatmn, inappropriate personal qushficafmns. 
lack of need for the soldier a reduction in force or other e ~ ~ e n l i a l  change that make8 
differenruseof the soldiernalpoieihle Cnifiearianneatc sum8 note 86. 8 7111 

desvehr recruits t o  2000 DM 

-‘Potsdam Inlen,leiv 11, mnm note 23 
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Stasi. By June 1994, the Bundeswehr had accepted just 3000 officers 
(2100 of these for the army) and approximately 7800 former KVA 
NCOs as professional soldiers. 

Rejecting applicants with a Stmi background commonly 
occurred for those positions that required public trust-mch as 
judges and teachers. The Bundeswhr feared that any official tie 
between the Federal Republic and persons who had cooperated with 
the Stasi would undermine the public's confidence m the 
government .!E 

In one particular area this prohibition adversely affected the 
Bundeswehr's strength. Many doctors in the NI'A were Sfasi mfor- 
mants, perhaps because the Stasi saw a use for exploamg their can- 
fidential relationship mith patients Unfortunately for the Bun- 
deswehr, doctors in the western part of Germany are leaving the 
army at a rapid rate Scheduled restrictions an the ri&t to  establish a 
new medical practice encouraged many younger doctors to leave the 
Bundeswhr before the restrictions came into effect in 1993 

Altogether somewhat less than 11,000 farmer NVA officers and 
X O s  found a professional career with the Bundermhr. Less than 
one in five officers and SCOs a h a  joined at the time of reunification 
remain with the Bundeswehr today. An even smaller propartion of 
the KVA's regular officer and NCO strength is part of rhe Bun- 
deswehr today Looked at another ~+.ag, former KVA officers and 
NCOs comprise barels five percent of total Bundeswehr officers and 
KCOs 08 These slim selection rates show the minimal overall person- 
nel impact of the X U  on the Bundesicehr 

b Recmits-The 39,000 NVA recruits performing senwe on 
October 3. 1990 here sworn into the Bzmdeswehr and continued to  
sene  until they completed their twelve-month terms.Be They. along 
mith farmer N U  officers and SCOs remaining m service. helped to 
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clean and renovate the dilapidated barracks and to guard ammuni- 
tion dumps and weapons sites. The Bundeswehr disbanded some 
troop units and released the recruits from duty or transferred them 
to other locations for training.lO0 

For the recruits then in sewice, and the ones following them, 
the Bundewehr provided the same instruction as offered to  recmits 
in West Germany. Because the Bundeswehr assigns recruits as close 
to their home as possible, few companies contain recruits from both 
East and West Germany-except in Berlin and other areas near the 
former border lol 

B Retraining 
1 .  Officficers and NCOs-Retraining former NVA officers and 

NCOs who joined the Bundeswehr took piace in three phases. In the 
first phase, specialists were taught to perform basic aspects of their 
jabs to Bundeswehr standards. This training, which lasted from two 
to  four weeks, was designed for those positions involving food 
handling and preparation, sanitation, communications, and 
trmSpOrt 102 

Only officers given two-year contracts after December 31, 
1990, participated in the next phase of training. Their training took 
piace on a rotating basis beginning in January 1991, with m eight-to- 
twelve-week course at Bundemehr schools; some training also took 
place at troop units in West Germany The curriculum consisted pri- 
marily of instruction in military tactics, leadership skills, civics and 
political science, military law, and military history. The officers 
received only two hours of instruction in the law of war, and SUL 
hours each m logstics and the leadership system of the army.103 

Completing this second phase enabled the officers to begin 
studies required for promotion to  major in the Bundeswekr. It also 
provided these officers the knowledge and skills necessary to  per- 
form their duties. Many of them were campany commanders, 
responsible for instructing recruits on the same subjects. 

For most farmer NVA officers, this course offered their first 
opportunity to use primary sonrce material-such as the  German 
Constitution, treaties, and Statutes. In the NVA, few dared to ask far 
a copy of a law for fear that Lt would be interpreted as an intention 

l M S C H O V B O H I .  supra note 4 ,  at 104-07 
1YLHennenlntenlew m p o n a l e  7 
l'*F'atsdarn hterwew 11. svpra note 23 
loaSc~. B Q ,  ALBBLLDLVOSBEPEHL FCR DEN O~ZIERERG~*IU~GBLEH~~.*TB 2 119931 

1Trammg Order far the Officer Supplernentaly Training Course, Oflwmxhuk des 
Hemes. Anlags (appendul) 
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to file a compla~nt. Also n e a  to these officers was the encaurage- 
ment to express one s own ideas orally and m u'rmng.lc~+ 

The third phase, conducted simuitaneousiy with the second 
phase, invoived training officers and KCOs to Bundesxekr standards 
in using the BundPswehr's military equipment. Most of this equip- 
ment uses systems different from those used in the NV.4.s Soviet 
equipment .lei 

2. Recruits-In terms of attnudes, trammg, and capability. Bun- 
dessekr trainers report no difference between East and Weest Ger- 
man soidiers. Recruits from East Germany tend t o  be more optimistic 
than their western contemporaries, perhaps because They look for- 
ward to material improrements that xesterneri  already ha\e Some 
Bundeswehr officers see more disciplinary problems among recruits 
from the new states. which the) attribute to the social insecurit) 
that many of these families are experiencing 

Surveys report disturbingly parochial attitudes among youth 
from the new states, particularly those with lesser education 
According to one survey two-thirds of vocatianal trainees one-haif 
of elementary and high school students. and one-third of raliege 
students m the new states tend to belieie that there are too many 
foreigners in Germany (The percentage of foreigners in the popula- 
tion of the new states is less than one percent. compared to six 
percent for Germany as a whole ) In7  

The same study finds that about fifteen to twenty percent of 
male youth in the new states without university education have an 
"authoritarian and nationalist syndrome" that relarivizes the Kazi 
era, accepts vmience as a means of solving conflicts, and yearns for  
more discipline and order.lu8 

Howeier, according to Bundesaehr trainers, the vast mqority 
of youth, including most so-called "skinheads," do not agree with 
violent acts such as the firebombings of shelters for asylum seekers 
in Germany. Related problems include poorly trained police in the 
new states and the media's focus on sensational violent acts com- 
mitted by comparatively few numbers of misguided )ouths.'0s 

The uncertamty, and at time6 hostility. expressed b) youths in 
the new states is related to the economic and psychologicai dlffl- 
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culties that their parents and teachers are experiencing in adapting a 
democratic, capitalist system East Germany glorified communism, 
but vilified capitalism and fascism A discussion of these subjects 
never took place in the  schools or media of East Germany. Now, 
communism is vilified, capitalism glorified, and many Students with- 
out role models or guides easily draw the conclusion that fascism, 
too, should be giorified.110 

The training that the Bundesu'ehr gives to new recruits should 
help to change these opinions and instill in their place a desire to  
participate in a democratic society 

C. Envzronmental Aspects 

Within the first three years after reunification, the Bun- 
deswehr addressed numerous issues unrelated to personnel, many af 
which involved environmental concerns. The Bundeswehr de- 
stroyed ammunition and military equipment af the KVA, including 
aircraft, tanks, and SS.23 rockets; continued to heat schools and 
other public facilities using NVA facdities; subcontracted environ- 
mental cleanups at  former NVA sites at a cost of $600 million a year 
(projected to continue far sixteen years); and released about sixty 
percent of land formerly used by the NVA to the federal government 
(1400 of 2250 6VA sites) 111 

D. Redefining the Bundeswehr's Mission 

Like ail other militaries of the West and former East blocs, the 
BvndeszLehr has had to  completely reconsider its mission since the 
revolutionary events of 1989 Accompanying this process are the 
uncertainties and economic turmoil m the farmer countries of the 
Soviet Union 

""Elhe Llbben. a lesearcher 111 Rartock. Germmy made fhls obsem8flon 10 her 
z n u t e  Devlschlond /Thought6 Over Lhe 
E/: R r h a s a z ~ ,  no 2. F'eb 1993. at 1, 4 A 
the Parry of Democratic Socialists (PDS) 

% o n  on the average m e  in frve votes m lhcsl ele~flona in the nev states The PDS's 
leaders are former communist parr) leaders, but include pany refomusls of 889-90, 
too Profltmg from nostalgm and resentment, the PDS. like similar p M m s  I" H u n g w  
and Poland, I I I Y E ~ ~ B ~ ~ s  that a owing back 10 once rejected Ldeology 18 alrwn a Pmsli- 
blllty, eapecballg dunng economic hardship 

majority of pazc~le gong to local public entities Sorier forces 

to return this and other land to their eaprapnafed oxnere or at leiut rO CnmpenDale 
thew mdlmduda hare faded to become Ian 
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The initial question concerning whether the Bundesuehr will 
participate in multilateral missions out of the area of the SATU coun- 
tries has been answered ~n The affirmative-through the Bun- 
deswhr  s participation in United tiations peacekeeping missions m 
Cambodia. Somalia. off the mast and over Basma m 1993. and by the 
Federal Const~tut~anal Cmn's approval of the cantmuing Bosnia 
mission m July 19'34 

The remamng issue IS the extent of this involvement in SAT0 
multilateral missions Concern has arisen over the tgpe of troops to 
be Sent (\olunteers or not). the gwgraphical location of the missions 
(there is speciai semcivit> t o  involvement in areas occupied by S e n  
Germany in Woorid War 11, such as the former Yugoslavia) and the 
mission and command of Bundeswehrunits abroad 112 

The Bundestiehr's experience in absorbing and retraining a 
previously hostile military farce can offer lesions far United Satians 
or orher multilateral missions as well as for regions reconciling previ- 
ousiy hosrile elements or reducing and retralmng their armed farces. 
Nevertheless. its experience cannot be considered directiy transfer- 
able to resons emerging from a period a l  violence and instability 
The NVA while always a potential opponent. was never a foe at war 
with the Federal Republic. Moreaver, no significant political insta- 
bility or terrorism disrupted Germany during the early 1990s 

TI1 Unresolved Matters 

A.  TheDrafl and Foreigners Gro~czng r p  tn Germany 

An issue left unresolved in the wake of the merger of the two 
armies IS the military draft and its impact on foreigners residing in 
Germany The relationship among military recruits. the entitlement 
to citizenship, the recognition of double citizenship, the children of 
guestworkers growing up m Germany and German attitudes towmrds 
foreigners has also been explored inadequately. The draft LS 
restncted by statute (riot by the Constitution) 10 men of German 
nationahty.113 Even 11, as some advocate, the draft is ellmmated. the 
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question remains whether non-Germans who grow up in Germany 
may senze voluntarily m the Bundeswehr. Many "resident aliens" 
might prefer this arrangement to a longer and possibly more dam 
grrous service in the country of their parents' or grandparents' on-  
gin-such BS Turkey l L 4  

Potential problems exist if  German nationality were to be 
offered to resident aliens, while allowing them to keep their existing 
citizenship. These problems include conflicting loyalty, double mili- 
tary drafts, r i ad  inhentance laws in some countries that take away 
all rights to inherit property on gainmg another nanonality, and 
sometimes conflictmg goals of maintaining cultural identity while 
integrating ethnic minorities 

If Germans are committed to relaxing legal and social bamers 
against the children of guestworkers, then a serious debate should 
occur over citizenship and nationality, including whether the Bun- 
hswehr's draft or civilian service obligation should extend to for- 
eigners who grow up in Germany.llj 

Drafting international agreements that would provide for some 
recognition of choice or priority for military service obligations is 
desirable (to avoid duplicate service) but unlikely with countries 
engaged in a m e d  conflict. Should Germany move toward recogniz- 
ing dual citizenship, mutual recognition of military service will 
become critical to prevent simultaneous or consecutive military ser- 
vice obligations 

Service in multinational units at  a European or broader level is 
another way to expose military recmns, officen, and NCOs to for- 
eigners. Assignment to European multinational umts is not new for 

;xtendlngnoriusitopoliceoffieer.andteache~ bur evenra biadnven-ihe children 
of merrworkerr face fanglble enlplayment dlscrlminPfion \loreaver masf are not 
entitled to vote in German elections Uatlonds of another member slate a1 the 
European Union (EU) who reside m Germany are allowed fa vote m municipal elec- 
tions m Germany under a directive of the EU, however, fhrs ha.! yet t~ be ~mple- 
mented by most of the German stales (Lander) and municipdifies Council Directive 
94.80. 1984 O.J. IW6Si 81 38. The German text 13 oubllshed m the Amsfbiafi dpr 
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the Bundeswehr the first multinanonal UAlW division in Mhn- 
chengladbach. Germany, has one air brigade each from Germany, 
Belaum, The Netherlands, and Great Britain, the European Corps in 
Strasburg. France, will have German. French, Belgian Spanish, and 
Luxembourg units before reaching its targeted strength of 50,000 
men Only a small number of Bundeswehr recruits will serve m mui- 
tinational units; however commendable this integration of units i s m  
the international setting, 11 does not promote the needed social inte- 
gration of Germany's "resident a l ~ n s . ' ' l ~ ~  

h inrest the Bundewehr with the primary task of inculcating 
tolerance and democratic values in German youth is unfair and 
unwise; however, the shared experience of military service has a 
significant impact on young minds Including children of guest- 
workers m the Llundeswhr on a voluntary basis and mcreasing  par^ 

ticipation in multinational units will contribute to  an integrated 
rather than segregated Europe 

B 7%e.VVA'sRoleAbroed 

The NYA's foreign milnary support, including its role as a haven and 
training base for German and foreign terrorist groups from the 1060s 
to the 1980s. has received insufficient public attention. Instead, 
domestic concern in Germany has focused on who spied an  whom in 
East Germany, a matter which has more direct. personal interest for 
Germans than the acts of the W A  or Stasz whose effects were felt 
abroad By contrast, the discussion about possibie Bundesuehr 
inrolvement ~n multilateral peacekeeping mlssions abroad precipi- 
tated a furor of public discussion. large11 concerning the physical 
risks to which Bundeswehr soldiers would be exposed and whether 
the Constitunon permm such involvement 

The Stas? may hare aided these German and foreign terrorist 
groups under cover of the XV.4 Unlike other domestic and border 
crossing incidents, however, the NVA's potential assistance to these 
groups remains out of the public eye When asked about these activ- 
ities, a former NVA officer undergoing training m the Bundesuehr 
recited a poem by Wolfgang Bittner 

Wir haben es nicht gewugt. We did not know it KO one 
Keiner hat es gewust K e i ~  knew It. No one wanted to 
ner hat es uissen wollen know it EIen whoever 
Selbst wer es hatte -LSSBII could have known IT should 
kbnnen. hat e5 nxh t  wmen not want to  know it Even 
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sollen Seibit wet es wissen whoever could have known 
konnte, wollte es nicht it did not want to know 
wmsen. It.llT 

During the 198Os, East Germany muntained military contact 
with approximately forty third-world countries.118 The NVA report- 
edly participated in battles against Somalia on behalf of Ethiopia; 
Sent 1000 troops to Algeria, trained Cuban soldiers in Gmnea- 
Biassau, built a m y  depots and communication systems in Libya, 
sent 500 officers to  train guerrillas fighting in Zimbabwe, supplied 
officers who served in tanks in Egypt, and built bunkers m Iraq.11Q 
That the Stasi trained and gave refuge to members of the West Ger- 
man Red A m y  group also has been alleged. m 

These activities ceased long ago and have lost their relevance in 
geopoiitical terms. Publicizing the results of this mvolvement, how- 
ever, would be instructive for the Bundeswehr and the public and 
may discourage Germany from offering military cooperation to 
countries that support terrorist groups. 

C. Soczal Insec l l r i ty  in the ,Yew States 

1. Former NVA Ofliceicers and .VCOs-The Bundeswehr under- 
took httle retraining or reemployment amstance for the approxi- 
mately 80,000 former NVA officers and 6 C O s  who left the military 
shortly before reunification. For these men the Bundesu'ehr 
assumed no officiairesponslbiiity. The approximately 40,000 officers 
and NCOs who joined the Bundeswehr on October 3, 1990, but left 
Service on December 31, 1890, received some retraining and job 
assistance, often on an informal basmlzl 

The NYA soldiers joining the Bundeswekr report social m e -  
Curity a~ their primary concern'z2 and the Same ranking can be 
expected among those who never joined. The level of social m e -  
cunty-blamed largely on unemployment and reductions or shut- 
downs of East German companies-may be related to  violent incl- 
dents against foreigners and the self-doubts of many in the new 

"Hannarer Inrenxw supra note 13 
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states comprising the former East Germany about the benefits of a 
democratic system. Lmh-a l though  more severe-manifestations 
of insecurity and violence are occurring in the newly independent 
cauntnes of the former Soviet Urnan. Russians face discrimination 8s  
new minorities and extremists in Russia respond with old calls for 
renewed hegemony. 

The B r n d e w e h r  E not to  be blamed for social unrest in the 
new states. It had neither the ~csources nor the mission to offer 
aSsistance or retraining to all former officers and NCOs and had it 
done so, the chances of their finding c~n l i an  jobs mould hardly hare 
improved Sevenheless. one wonders wherher the mass exodus of 
NYA officers and UCOs conrributed to a social climate of bittpmess 
Who were the parents of the youths throwing rocks 01 3lolotoi- cock- 
tails at asylum homes in the new states" Were any of them bitter 
over a lost rni1ita.v career in The liL-.4? Did former NTA officers ar 
NCOs who joined the police or other public semce agencies carry 
with them their reSentrnent abour the loss of a secure military career' 
The answer to these speculatne questions IS unknown and. unfor- 
tunately it appears that they were neve, asked 

From the first day of reunification, the Bundesuwhr's immedi- 
ate responsibilities were to enmre that NVA weapons and munitions 
did not disappear and to create a functioning army in the neu 
states.123 These overriding objectives, coupled with budgetary 
limits, prevented the Bundeslcehr from accepting all former NVA 
officers and NCOs who wished to p i n .  The officers and NCOs who 
declined to join the Bundeswehr or who were larer released from 
service were not the first level of concern for the Bundesu'ehr. In 
retrospect. cnilian authorities should have given more assistance to 
depaning NVA officers and NCOs who were not connected with the 
stasz 

2 The .Wlitary's Image-The Bundeswehr has an advantage 
over public services in the new States-such as teachers and p d k -  
because the latter could not rely so assuredly on immediate aid and 
supe~"iiion from the "old states" of U'est Germany. nor could the5 
reduce the size of their staff as drastically as the Bvndeswehr was 
able t o  do m the new states. It 1s reasanable. therefore. to expect 
that other public institutions will require more time than the  bun^ 
deswehr did to achieve a well-functioning system 

East Germans tended to view the Bundeswehr as the S U C C ~ S S O ~  
of the XVA> especially in the beannmg, because attitudes are not 
easily changed. Where permissible and feasible, however, the Bun 

"3S'"*\S"I\I supranore4  af61-62.66-67 



19941 GERMAM'S ARMY 141 

deswehr has attempted to provide technical assistance t o  local 
churches, public authonties, and social organizations in the  new 
states in an effort to nourish a different image of the  military than 
that of the NVA 

1.'//1. Lessom Leomed 

The fundamental message emanating from the integration of the 
NVA into the Bundesnehr is that there 1s no substitute for a moral 
compassl?4--a principled sense of direction that is recognized as 
sincere and fair and is applied consistently. A political and military 
policr must be perceived as possessing a moral compass to achieve 
long-term S U C C ~ S S .  

Mihtiuy might is a necessary but not sufficient condition far 
winning a war and keeping the peace. When the moral compass 
internally weakens, this psychological state erodes the will to fight 
The \Yest's greatest asset after World War 11 was not its military 
equipment. but the psychological recognition that western political 
systems and values were preferable to those offered by the Souet 
communist party and its associates 

The roles of mdnidual leaders and the militaly strength of 
one's opponent cannot be underestimated. The .hencan military 
buildup, Gorhachev's n e r  style, and Honecker's indecisiveness 
notwithsranding, had East German military officers believed in the 
superionty of their moral compass, they would not have allowed the 
Berlin Wall to be breached. Similarly, whether Soviet military offi- 
cers would have allomd two attempted coups LIL Moscow to fa1 had 
they held to their learned values is doubtful In short, the key to 
whether a war wii occur, or once begun how hard will he fought, 
is the strength of the moral compass-the connctian of nght-shared 
by leaders and followers 

The strength of the moral compass of a potential opponent does 
not address whether national interest favors mnvolvement, but an 
accurate assessment can help assess the nsks and the need for 
engaging armed force abroad. 

From the Bundeswehrk expenence in absorbing the NVA, three 
lessons C M  he drawn 

ilj Enlarging the All~ance-The first lesson relaxes to the conti- 
nental European debate over whether to continue with the military 
draft The pmponents of a continued draft fear that abolishing it 
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would sever the militarys link with society and perhaps lead 
through self-selection, to a more politically right-wing military 

Given the present opportunity for civilian s e w ~ c e .  this fear 
probably is exaggerated, the mihtary recruits are already a self- 
selected group. and the elimination of the draft hardls will affect the 
exisring professional corps of officers and BCOs 

A moral compass can be best followed through multinational 
militaly units. training exercises. and exchange of personnel 
Draftees of a country of the European Union should be permitted to 
choose in which member state's military or multinational unit they 
will s e r e .  The use of European defense forces outslde of a BAT0 
framework will continue to be problematic without more effectire 
direct political democracy at the European level. 

As the European Union expands, the influence of any single 
member state such as Germany will be reduced: California would be 
a much more powerful center if the western part of the United 
States were an independent country Whatever the shape of the 
future Buiideszrekr. a way must be found to continue t o  offer a 
moral compass to the German citizenry and to the enlarged alliance 
that 1s emerging in Europe Care must be taken to ensure that it 
reflects democratic aspirations includes effective enforcement mea- 
sures. and prevents misuse by one or more participants to achiexe 
questionable objectn es. 

(2) A .Model for Reconctliatzon-The second lesson from the 
Bundeswehrk experience cautions against accepting the remaining 
one-party states, and gwes optimism that their integration into an 
increasingly free world 1s feasible The problem actually may he 
more in how to brake rather than accelerate such integration. 

Germany's integration of two formerly hostile armies and peo- 
ple IS comparable to Lincoln's intent to reconcile Southerners and 
Xortherners as the Civil War drew to a close. The German experience 
could sen-e as a model for many other divided areas of the world- 
such as h'iarth and South Korea; China, Taiwan, and Hang Kang, 
South Africa, Central America: and the Middle East. Each regIan has 
different leaders, values. and histan that will lead to unique pohtl- 
cal outcomes-that is, whether one or more states w-ill remain after 
reconciliation will depend on the pamcular circumstances 

It 1s in this process of reconciling former foes in which the most 
recent German experience offers a refreshing contrast to the two 
world wars m this century The Bundesuehr's moral compass, CFS- 

tallined in its concept of internal leadership. is in principle adoptable 
by other countries mmhtaries to reduce domestic tensions and recon- 
c,1e former opponents. 
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The t m e  test far the Bundeswehr 1s yet to come: whether Ger- 
many can preserve its moral compass in a world that demands not 
political abstinence but humanitarian intervention with real risk to 
German soldiers. The United States objective should be to  assist Ger. 
many and other countries to find responsible ansners to participa- 
tion m international structures and m m m m  International missions 
or structures that are weak, poorly planned and executed, or inher- 
ently unfair jeopardize the confidence that the world places not only 
in multilateral cooperation but also in the United States. 

(3) Training-The third lesson from the integration of the NVA 
into the Bundemehr is its application t o  training the militaries of 
emerang democracies and multilateral intervention forces whose 
aim is to establish or maintain peace Defense Minister Rtihe cor- 
rectly termed the Bundeszuehr's "internal leadership" concept as 
one of Germany's best intellectual exports.12s Along with practical 
retraining and employment assistance far separating personnel, 
internal leadership should supplement human rights training far 
Latin American mihtanes, and the militaries of eastern Europe and 
the former Soviet Umon, EO that their militanes also may become 
reliable partners of democracy. 

This process already is well underway with respect to the 
Soviet forces previously stationed m the new states of Germany. 
With funding of $130 million (200 million DM), the German govern- 
ment used private companies t o  train returning Soviet soldiers in the 
market economy, economics. data ~ ~ O C ~ S S U I ~ ,  finance and account- 
ing, insurance, marketing, and vocational education using computer 
diagnostics and graphics 126 

Bilateral training and exchange programs are not wnhout 
perils: they hold the possibility for developing competing alliances, 
conflicting messages, and inconsistent training This training should 
be offered under a multilateral framework to avoid inconsistent or 
repetitive instruction and the tendency toward national nvally that 
naturally IS stronger where programs are based on nationality 

IX. Conclusion 

Unlike Germany, where the power of the communist party and 
its Security police have largely been removed, the Same networks 
retain power throughout much of the former Soviet Union and east- 

1*6LurchextIntewiew supranote 7 
"eEEntloSSem Oflz-e Lsmm Jur e z m  b o y i l i c h m  Alltag [Bus$ton Offtcms 

ieoiinvihef~cssLea~Oceu~ol~onalSkilisj,~~Z .Oct 25,  1093.a119 
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ern Europe It 1s naive to assume that the e ten ts  of 1989, coupled 
with the fledgling reconciliation in South Africa between blacks and 
whites and in the  Middle East between Arabs and Jews. have trans- 
formed the world into a "Garden of Eden" where the only threats 
are economic predators 

The right course 1s to  identify and to keep a moral compass in 
this "Hot PeaceCLP'by encourag~ng and assisting Countries to fallow 
majority representational rule with protection for minorities The 
Bundeswhr's experience sets an example for reconciliation and 
training to the military around the world. 

L ? i '  Hot  Peace' E the author I term far the current ifate of uorld Securas 
slrnultamoui ethmc rebglovi and pohtaallv monvared armed eonflxii m numerous 
countne8, few of which moie any m a o r  power slliance or other multilateral urganl- 
miion t o  intervene u a h  milliary force Instead the world observes the eontlrefs and 
encourages negotiated ieltlemenu expressly refraining from raking rldes .As the 
Coid War U P S  B rime of fenson among maor poser3 amid relatme TranqYLIIII: I n  the 
Hot  Peace appears as its mirrored reflection B period of tranquil relatlonr amone 
maor powerr amid ielal i ielg frequent--and bloody--reganal conflicfi 
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THE TWELFTH ANNUAL GILBERT A. 
CUNEO LECTURE: THE ORIGINS AND 

DEVELOPMENT OF THE FEDERAL 
ACQUISITION STREAMLINING ACT" 

THE HOKORABLE JEFF BINOAHAP ' 

I. Introduction 

General Gray, Colonel Graves, members of the faculty, and par- 
ticipants in the symposium, I am honored that The Judge Advocate 
General's School has asked me to  present the Twelfth Annual Gilbert 
A. Cuneo Lecture Gilbert Cuneo not only bad a distmguahed career 
as a procurement attorney in both the public and private sectors, he 
also actively promoted continuing legal education in the procure- 
ment field as a means of providing for continuous improvement in 
the law This lecture was endowed in his name with the goal of 
furthering healthy cooperation between government and the private 
sector in the fieid of federal acquisition policy. 

Today, I wili address the origins and development of the Federal 
Acquisition Streamlining Act of 1894-ieglslation that embodies the 
spirit of the Cuneo Lecture by removing many of the barriers that 
have inhibited government-industry cooperation on acquisition pol- 
icy matters. First, 1 will discuss the impact of the streamlining move- 
ment on the legislative process. Second, I will descnbe the activities 
that led to  the establishment of the Advisory Panel on Streamlining 
and Codifying the Acquisition Laws-the "Section 800" Panel. 
Finally, 1 will discuss the events that resulted in the successful enact- 
ment of the Federal Acquisition Streamlining Act 
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11 The Impact of rhe Streamimmng Movement 

If you ha re  not had the opportunity to read the first Cuneo 
Lecture by John E.  Cavanagh-which was published in rhe May 1984 
issue of The A m y  Loeyer-I urge you to do so. Mr Cavanagh out- 
lined the major changes that had taken place m the procurement 
process dunng the late 1970s and early 198Os, which reflected a 
growing adversarial relationship between the governmenr and its 
contractors Citing a report bg the Defense Science Board, Mr. Cava- 
nagh noted that increased regulator) requirements had established 
deterrents that prevented smaller companies from pursuing defense 
busmess. Those firms that chose to participate in government pro- 
curements experienced increased costs as a result of these 
requirements 

Unlike Some critics who simply denounce government regula- 
tmn. Mr. Cavanagh recognized that in a democracy that depends on 
the willingness of taxpayers to fund government procuremenrr, 
some degree of regulation and oversight will always be necessav 
What he advocated was a more careful review of acquisition pro- 
cedures to remove or alter the regulations that unduly promoted 
adversarial relationships and that inhibited a more cooperative 
approach A5 I will discuss in mg remarks, nearly a decade mould 
pass. however, before such a review was undertaken by an advisory 
panel established under ie&atmn initiated by the Senate Armed 
S e n s e s  Committee. 

At first, Yr Caianagh's call for greater cooperation seemed 
like a lost cn in the woods. Although Congress was extremely gen- 
erous m funding defense programs dunng the 198Os, that generosity 
was accompanied by an  unprecedented level of scrutiny. Congres- 
sional involvemen1 m defense procurements-which is our consritu- 
tional responsibility under rhe Consarution'-extended beyond con- 
cern about specific weapons systems and into detailed concern with 
the acquisition process At rimes. it seemed that even publicized 
incident of fraud. waste. or abuse-real or percened-was accom- 
panied by a legislative fu. 

While much of the attention was warranted and overdue the 
cumulative impact of these intense efforts to regulate the acquisi 
tmn process often was overlooked Over time, those of us who fol- 
lowed defense procurement policy in Congress-partsularly an the 
Armed Services Committee-studied with concern the ~ssues raised 
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by Mr. Cavanagh and others about the adverse impact of overreguia- 
tion an the health of the defense industrial and technology base. 

111. Legislative Development of Acquisition Streamlining Initiatives 

In 1987, a t  the beginning of the IOlst Congress, the Senate 
Armed Services Committee, under the leadership of Senator Sam 
Nun", established a new subcommittee-the Subcommittee on 
Defense Industry and Technologpas the SUCC~SSOI to the Acquisi- 
tion Policy Subcommittee. The responsibilities of the new Subcom- 
mittee included oversight of the defense industrial base and the 
technology base, as well as defense acquisition policy. I was pleased 
to  serve as the first chairman of the new Subcommittee. The Rank- 
ing Minority Member was Senator Phil Gramm of Texas-who you no 
doubt will be hearing more of in the next year! 

In 1987, we conducted a comprehensive review of defense 
acquisition policy, during which we received testimony from leading 
government officials, the  defense industry, academic experts, and 
the oversight community.3 In our report accompanying the National 
Defense Authorization Act for Fiscal Years 1988 and 1989, we took 
note of evidence "suggesting that the procurement system is suffer- 
mg from regulatory overload as a resuit of the  number and scape of 
recent regulatory and lemsiative changes."4 We also noted that while 
the individual actions "may well have been taken in B good-faith 
effort to  address a specific acquisition policy problem, , , in combi- 
nation these actions may produce a serious adverse impact on inno- 
vation and risk taking."< Our report called on the Department of 
Defense (DOD) "to identify promptly any statutory provisions that 
have a negative impact on innovat iod 's  

In addition to seeking DOD proposals, the Subcommittee estab- 
lished an Industry Advisory Group in August 1987, consisting of 
thirteen senior defense industry officials. led by John Rittenhouse, 
Senior Vice President of General Electric's RCA Aerospace and 
Defense Group The Advisory Group, which was asked "to identify 
those aspects of the acquisition process that stifle Innovation, drain 
good talent away from defense industries, and threaten our techna- 

*S REP 110. 57, IOOthCong , l i t  Sesi. 13 (1887) 
<Id at 14 
bid 
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logical and industrial lead;" produced twenty issue papers, 
focussing pnmanly on ways to streamline and simplify the acquisi- 
tion process On Februav- 5 .  1988, the Subcommittee released the 
Advisory Committee's Report along with illustrative leasiative lan- 
guage, in an effort to stimulate broad discussion of these issues dur- 
ing the Committee's 1988 oversight heanngs.9 

Although we were hopeful that our activities aau ld  encourage 
the DOD to submit a comprehensive streamlining proposal, the DOD 
proposed changes ~n only five statutes as part of its 1988 legislative 
package.10 In testimony before the Subcommittee, the Under Secre- 
tary of Defense for Acquisition, Robert Costeilo, acknowledged his 
frustration in attempting to develop an acquismon reform agenda, 
and described the DOD's iegMative proposals as "pabium.' 11 

In our report on the Xatmnai Defense Authorization Act for 
Fiscal Year 1989, the Armed Services Committee identified several 
themes underscoring the need for acquisition streamlining: 

[Tlhe acquisition process is beset by cumbersome and con- 
tradictory policies that act as a disincentive to  innovation 
and produce delay m fielding new weapons systems. 

[T]o achieve significant savings m defense expenditures 
the DOD must focus its attention on costs, which . . w i i  
require a rigorous review of nonvalue added regulations 
and acquisition practices 

[Glavernment and industry must work together to foster a 
sense of trust and confidence in an environment that 
establishes clear lines of responsibility and firm pro 
cedures for accountability 

[Alcqu~sition changes often have been justified in terms of 
addressing isolated elements of procurement policy with- 
out regard to the system-wide impact of such changes 

[T]he acquisition system LS suffering from regulator). over- 
load as a resuit of the demanding task of implementing 
numerous iegislatne and internal changes in recent years 
As a consequence, managers must spend excesnve time 

'See 5 REP \-ri 326 100th Cang , 26 Sess 12 (I9871 lhereinafter S REP VI 

Semites 100th Cang PdSerr , pf 7. at 661-729 (1985) 

f r i  hdriran Group ape sei for th  m id 81 301 630 
'Sei rd a 6 6 8  The Subcommittee's hearmas on rhe 1ssuei raised b i  the lndui 

o.%~ id  a? 311 
' - I d  
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revising and disseminating procedural changes, to the det- 
riment of their ability to manage their prosams l2 

The Committee expressiy noted Its disappointment that the 
DOD had not responded to the Committee's repeated encouragement 
to submit legislation that would "reduce the complexity of the 
acquiatmn system "13 As a result, the  Committee initiated legisla- 
tion, which ultimately was enacted into law, requiring the Under 
Secretary of Defense for Acquisition to prepare a report on the sim- 
plification and streamiimng of acquisition procedures, including 
identification of statutory impediments to timely fielding of new 
systems, innovation, and cost-effectivenesi." 

Despite this invitation to submit a comprehensive reform pro- 
posal, the  DOD produced a report which the Armed Services Com- 
mittee subsequently descnbed as "insubstantial and incomplete ' 1 1 5  

The report recommended only twelve statutory changes, failed to 
set forth specific legislative proposals, and provided virtually no 
justification or supporting analysis for the proposed changes. The 
report's deficiencies meant that it could not provide an adequate 
basis for legislative changes, particularly in light of the skepticism 
about acquisition simpiification that accompanied the revelations of 
fraud accompanying the "111 Wind" procurement scandal 

The Committee was encouraged by the emphasis an acquisition 
reform promised by the Defense Management Review (DMR) initi- 
ated by Secretary of Defense Dick Cheney in 1989, but expressed 
concern that "the proposals therein, like those of the Packard 
Commission, consist pnmarily of broad principles which can be 
furthered--or frustrated-in the implementation process." 16 

Events over the  next year increased the Committee's frustra- 
tion over the DOD's unwillingness to take the initiative in developing 
a comprehensive acquisition reform package. The 111 Wind scandal 
had resulted in legislation that added to  the compiexity of the acqui- 
sition process.17 The Senate had agreed to  this legislation only after 

1% REP. No 326, mmonote 7 st 12-13 
XaId a r l l l - l 2  
L~N~allonal Defense Authorization Act for hreal Year 1888. Pub L No 100-458 

5 so@, 102 stat  1818, 2012 (18881 sees. REP KO 326, mpre nore 7 at i l l - 1 2 .  H.R 
REP. No B8Q IOOthCann 2dSess 427 118881 

' I S .  REP. No. 81. 1 0 1 s  Cang.. 1st Seu.  183 (1B8Q) [hereinafter S REP So 811 
The Lnder Seeretav's repon IS reprinted m Deportment qfDdme Authorwafion for 
Amopriationsfm meal Years 1990 and 1992 X e a n ~ s  on S lO85BeJon the Sub- 
m m  on D d m a  indupfry and schnalogi qf the S-lo Cmmzftae on A m d  Ser- 
%ices. lOlstCang, 1 I S e s i  . p t  7 ,  sf43-76(188QllhereinaiterXean~sonS, 1084 

L.E.g., Section 27 of the Office af Federd Procurement Pollcy Act, 41 
R E P K O  8 1 , S u m a n o t e l ~ , a r 1 8 3  

S C 5 
omended by The Offrce of Federal Procurement Policy Act Amend- 423 118881. 

menfsof 1888. Pub L No 100-678 
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seeking the views of the Admmistration. 5% were advised by the 
Office of Management and Budget that the final version "satisfie[d] 
the concerns of the Admmistratmn."16 W-e were able to make a num- 
ber of useful clarifications in these laws m 1989, and late in 1989 the 
so-called "procurement integrity" provisions were suspended for a 
one-year penod. The suspension created an opportunity to deter- 
mine whether these provisions should be reinstated, modified, 01 
repealed Once again, however, the DOD failed TO produce any legis- 

The DMR led to the development in 1890 of eighteen proposed 
statutory changes, which were introduced as Title I1 of Senate Bill 
2440, entitled "The Defense Management Improvement Act ' ' 2 ~  

Although the recommendations were more ambitious than previous 
DOD proposals. the package suffered from the same defect as pnor 
effort-the complete absence of justifications and supporting analy- 
sis for the changes On March 15, 1880. Senator Malcolm Wallop- 
who was then sewing as the Ranking Republican on the Defense 
Industry and Technology Subcommittee-joined me in requesting 
that the DOD provide a detailed analysis of the proposed legislation 
By che time we conrened our hearings on April 24 of that year, the 
supporting information had not been provided. apparently because 
the DOD had been unable to  clear its proposed responses through the 
Office of Management and Budget 

The situation did not improve prior to our markup of the annual 
defense bill in July 1890. The DOD did nor identify the specific laws 
that needed to  be modified or repealed to  streamline the acquisition 
process Instead, the DOD's approach t o  streamlining consisted pn -  
mariiy of a request for broad authoricy to waive the acquisition law's, 
largely unaccompanied by supporting infamatian justifying any spe- 
cific waivers.~z Yo less an advocate of streamlining than David Pack- 
ard serereiy criticized the proposed use of wa~vers:  

[The proposal] does not address the real reforms which are 
needed to  make commercial product acquisition better. 
Rather than advancing the mportant concepts of paper- 

latlve prapasal.ls 
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work reduction, real market research, quality buying, 
market acceptability, or other critically needed changes to  
the culture of the procurement process, it seems to be 
directed to achieve some other poiicy objective.23 

He added that "legislation should not focus on . . . arbitrarily sweep- 
ing aside all basic Statutow checks and balances of the system."24 
The Public Contract Law Section of the ABA, mhile emphasizing the 
need for streamlining, stated that "Simply removing existing pro. 
curement procedures will not magically Solve the 

1Y Establishment of the Section 800 Panel 

After three years of exhorting the DOD to develop a campre- 
hensme streamimmng proposal, the h e d  Senices Committee con- 
cluded in 1990 That it simply would not happen unless the Commit- 
tee developed an alternative approach. Xith the support of the 
Ranking Republican on our Subcommittee, Senator hlalcolrn Wallop, 
I proposed legislation-which was enacted as Section SO0 of the 
Xatmnal Defense Authonzatlon Act far Fiscal Year 199126-to encour- 
age government and pnvate Sector cooperation in the development of 
acquisition reform legislation 

The legislation required the DOD to establish an Adwoly Panel 
on Streamlining and Codifying the Acquisition Laws, composed of 
'"recognized experts in acquisition laws and procurement policies 
[who] reflect direrse expenence~ in the public and pmate  sectors "27 

In recommending this legislation, the Armed Senices Committee 
%-as mmdfui of the numerous studies of the acquisition system 
by government agencies and commissions since the end of World 
War 11-most recently the Packard Commission and DMR.26 

The purpose of the Section 800 Panel was not to plow the same 
ground rather, the goal was to take the general principies set forth in 
these studies and prepare a pragmatic, workable sei af recommended 
changes to the acqumtion laws 2s 

Bald nt 189 
"Id a! 183 
':Id 
'SPub L No 101-SlO. E 800 I04 Stat 1481, 1187 (1990) lhereinafler Pub L Yo 

"Id 4 80O(b) 
2 9 9  REP Yo 381, lOlsL Cong 26 Sers 194 (1990) [hereinafter S R E P  No 384 
ZqId 

El01 
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The Statute established an ambitious agenda, calling on the 
Panel TO undertake the fallowmg tasks 

First, review- the acquisition laws . with a i iew 

Second, recommend repeal or amendmenr of existing 

eliminate . l aa s  that are unnecessary for the 
establishment and administration of buyer and seiler 
relationships m procurement; 

ensure the continuing financial and ethical 
integrity of defense procurement programs; and 

protect the best interests of the Department of 
Defense 

towards streamlining the acquisition process 

laws to the extent necessary to 

We also knew that comprehensive streamlining legdatian 
could not be enacted If we merely received a set of conclusions 
accompanied by platitudes. The Panel's report would have to stand 
up to detailed public and congressional scrutiny from a diverse set of 
committees and constituencies lb ensure that the report included 
the necessary supporting materials, we set forth a specific reporting 
format. requiring the Adbisory Panel to list each specific acquisition 
law. accompanied by the fallowing. 

(1) a iegmlatwe history that descnbes the purpose of 
the ari@nai prawaan and any subsequent amendments. 

C2),  a description of the role of the law in current 
acquisition practices , and 

(3) a recommendation as to whether the law should 
be retained, repealed, or modified 

We further directed the Panel, when cansidering whether a 
particular statute should be retained, repealed. or modified, to 
consider. 

(1) whether the s t a tu tov  purpose remains valid in 

(2) if  EO whether the wording of the statute should 

(3) whether the detailed requirements should he 

light of subsequent changes in the acquisition system, 

be changed to reflect subsequent developments. and 

replaced by broad statutory guidance.32 

Pub L \a 510 s 
S Rcs Uo 384. sup 
Id al 196 

SOO(C) 

at 184 
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Finally, we directed the Panel to prepare a detailed legislative 
proposal, accompanied by a sectional ana lys i~ .~3  

Congress directed that the Panel be established under the spon- 
sorship of the Defense Management Systems Coliege,34 located at 
Fort Belvoir, Virginia, to ensure that the Panei was adequately 
staffed and supported by an institution knowledgeable in acquisition 
policy. 

The legislation, enacted on November 5,  1990, established a 
two-year timeframe for preparation and compietion of the report. To 
ensure that valuable tune was not last, the statute required the DOD 
to establish the Panei by January 15, 1991.35 The statute called for 
the Panel to submit its recommendations to the Under Secretary of 
Defense for Acquisition not inter than December 16, 1992, and for 
the Under Secretary to transmit the report and any accompanying 
comments to Congress by January 15, 1993.36 The timing was 
designed to provide the Administration and the Conness with a 
report, at  the outset of the 103d Congress, to provide a solid founda- 
tion for consideration of acquisition reform dunng that Congress. 

Despite this strong showing of congessionai support for acqui- 
sition streamlining, the Executive Branch initially appeared indif- 
ferent to the opportunity far comprehensive acquisition reform. 
Month after month passed without any appointments to the Panel. 
On a bipartisan basis I joined with Senator Dan Coats-who had 
became The Ranking Minality Member of our Subcommittee-in urg. 
ing the Administration to promptly establish the Panel. The months 
continued to slip by, however, without any appointments until we 
raised the public visibility of the issue at the hearing on the nomina. 
tion of Donald Yockey to be the Under Secretary of Defense for 
Acquisition.3' Mr. Yockey acknowledged that "we have been delin- 
quent in establishing that entity."s8 The DOD did not constitute the 
Panel until September 1991. Consequently, the Panei began Its work 
nine months behind schedule. 

Fortunately, the DOD appointed a distinguished thirteen-mem. 
ber panel, headed by Rear Admiral William L. Vincent, who was 
then Commandant of the Defense Systems Management College. 
Seven of the members were from the public sector, including Army 

"Id at 191 
36P.b L No 510. s u ~ m  nafr 20 L BO@(al 
3'Id 

seas I5i(iQSil 
3BId 
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Deputy General Counsel Tony Gamboa. who is well-known to The 
Judge Advocate General's School as an expert on procurement law 
In addition. six of the appointed individuals were from the private 
sector, including leaders of academia and the bar-such as Tom 
Madden, who will be speaking to you this afternoon Bill Vincent 
also assembled an outstanding support staff from the Defense Sys- 
tems Management College and the military departments The Panel's 
efforts were aided Immeasurably by the analytical work that Colleen 
Preston had initiated in her capacity as General Counsel of the 
House Armed Services Committee 

Once established, the Panel approached Lts task with diligence 
and enthusiasm. To underscore the continuing congressional interest 
and support for the Panel's work, the Defense lndustly and Tech- 
nology Subcommittee held an oversight hearing in June 1992, during 
which we received testimony from members of the Panel on the 
status of their efforts 38 

The Panel fared an enormous challenge-to conduct an in- 
depth analysis of the entire body of acquisition laws and propose a 
new set of laws-all within a year's time. They more than met that 
challenge bg producing an 1800-page report that reviewed more 
than 600 procurement laws and made specific proposals to amend or 
repeal nearly 300 laws 40 

Regardless of whether one agrees with each of the Panel's rec- 
ommendations, I believe there 1s general recognition that they ful- 
filled their primary role by setting forth the key issues for acquisition 
reform and providing a clear and comprehenaue vehicle for legisla- 
tive discussion and debate 

The statutory changes recommended by the Advisory Panel 
were detaied and complex. The underlying issues, however, 
invohed the foundations of the acqmsmon process-auditing prac- 
tices, oversight activities. competition in contracting, paperwork 
reductmn, integration of the government and commercial sectors, 
and strengthening the technology and industriai base. 

V. Acrwmes During the First Session of the 103d Congress 

The Armed Ser~ices  Committee conducted a thoraueh review 

. .. .. . . . .  
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w e  overhaul of the acquisition laws. We began this effort during the 
sprlng of 1903 with two heanngs. At the first h e d n g ,  on March 10, 
1993, the Panel promded the Commntee with a detailed presenta- 
tmn of its recommendations At our second healing, on June 28, 
1993, we received testimony on the DOD's acquisition reform agenda 
from Colleen Preston, who was appointed to the new position of 
Deputy Under Secretaly of Defense for Acquisition Reform 

In addition, in other heanngs before the Armed Services Com- 
mittee, Secretary Aspin," then-Deputy Secretary Perry,4z and then- 
Under Secretaly Deutch43 consistently emphasized the high priority 
that the Clinton Administration had assigned to acqmation reform. 
The Admimstranon's commitment was more than rhetorical. Steven 
Kelman, the new Administrator of the Office of Federal Procure- 
ment Policy, and Colleen Preston bath gave pnmity attention to the 
development of comments and proposals on acquisition streamlining 
measures 

The Administration's commitment was essential. Enactment of 
a comprehensive acquisition reform bill required strong ieadership 
from the White House to unify the Executive Branch and to address 
the diverse concerns that would be raised both among executive 
agencies and in the numerous congxessionai committees having an 
interest ~n acqmsitian policy. 

The Section 800 Panel's Report engendered strong bipartisan 
suppon within the Armed Services Committee. Our Committee had 
concluded that the post-Cold War defense build-dawn presented par- 
ticularly difficult challenges in terms of maintaining an adequate 
industrial and technology base The Committee concluded that this 
challenge could best be met by mmimieing the nation's dependence 
an defense-unique industries by encouraging the development and 
utilization of dual-use products and processes that both the govern- 
ment and commercial sectors can use 

Our Committee recognized that the interest in acquisition pol- 
icy in Congress extended beyond the Armed Se lvms  Committee, 
and that we would need t o  develop broad, bipartisan support before 
we could obtain con@essionai approval for comprehensive reform. 
We determined that we should enlist the participation of our sister 
committees in the acquanian arena-Governmental Affairs and 
Small Business-in the process. We then would develop a bill, pro- 

" E g  , Lkpc~~immt sf D @ m e  Auihanzoizon for  Appr~yno tzanS  for Fvcol 
Year 19.W and the fumrc Years &/ewe Pragrom Hearings on S 2898 B@ore the 
SenaBCmm o n A m d S m w e s .  103dCong, 1stSess , pf 1 .  af36(10031 

'pE.y, zd at 782-84 
4 3 E g ,  id, pt 6 at 88 70 
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vide ampie opportunity for the public t o  review the bill. and conduct 
detailed hearings prior to marking up legslation in committee. 

A number of Senators participated actively ~n this effort 
including Senators Kunn and Thumand  as Chairman and Ranking 
Minority Member of the Armed Services Committee, and myself and 
Senator Smith, as Chairman and Ranking Minority Member of the 
Defense industry andTechnoloo Subcommittee. We had the support 
of Chairman Glenn of the Governmental Affairs Committee, and his 
Ranking Republican Member Senator Roth. as well as Senator Levin 
of the Government Management Subcommittee and his Ranking 
Republican Member, Senator Cohen. From the Small Business Com- 
mittee, Chairman Bumpers and the Ranking Republican Member, 
Senator Pressler. also participated. 

These Senators established a staff working group, which under- 
took a detailed line-by-line review of the Section SO0 Report during 
the spring and summer of 1993 There was e ien  a connection with 
The Judge Advocate General's School And: Effron. who repre- 
sented the Armed Senwes Committee on the working group along 
wnh Jon Etherton, and Greg Scott of the Legislative Counsel's 
office, v+ho undertook the arduous task of drafting the bill. were 
both introduced to defense procurement law as members of the SOth 
Basic Class, and both received advanced course degrees from the 
School. 

During the staff review, there was constant interchange 
between the staff and the Senators as we sought to develop a bill 
that could serve as a vehicle for enactment of B comprehensive 
reform of rhe acquisition laws. The result was a draft that formed 
the basis for Senate Bill 1587. which was introduced on October 26, 
1993. 

In a parallel development, the Clinton Administration was 
reviewing many of the same issues as part of Vice President Gore E 
National Performance Review-popularly known as "Reinrentmg 
Government." The Vice President's report endorsed many of the 
Section 800 reforms. 

At a White House ceremony on October 26, 1993 the President 
and Vice President specifically endorsed our bill as the vehicle for 
their reform efforts. One of the key results of the Administration's 
strong commitment was an equaliy strong commitment by the lead- 
ership of the House Armed Services and Government Operations 
Committee to jom in the reform effort. 

By the end of the first session of the 103d Congress, we had 
established a solid foundation, but we still needed to cornpiete the 
challenging task of persuading the Congress as a whole-through 
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hearings and debates-that we  should enact a major acquisition 
reform bill. 

Vi .  Activities in the Second Session of the 103d Congress 

At the February 2,  1994, hearing on Wiiiiam Perry'snammation 
to  be Secretary of Defense, Senator Nunn announced that our Cam- 
mittee would begin joint hearings with the Governmental Affairs 
Committee, and that we  anticipated action on an acquisition reform 
bill during the spring. There were parallel efforts in the House, 
which gave some cause far optimism. 

The Governmental Affaurs and Armed Services Committees 
held three joint hearings in the  spring of 1994, duling which we 
received testimony from representatives of the Admmistration, the 
oversight community, and diverse segments of the pnvate sector, 
including major contractors, commercial companies, and small 
burinesses.44 

The Governmental Affairs and Armed Services Committees 
each marked up the bill an April 26, 1994. The Governmental Affam 
Committee reported its bill to the Senate on May 11,46 and the 
Armed Services Committee submitted its report on May 12.46 On 
June 8,  the Senate passed Senate Bill 1687 with relatively few 
amendments, and the House passed a companion bill on June 27." 
Although the general philosophy of both bills was compatible, 
numerous differences arose that had to be resolved in conference. 
With strong bipartisan support for the basic philosophy of the bill, 
the differences were overcome A conference report was filed,48 
approved by both Houses,4g and signed into law by the President on 
October 13, 1994.60 

The relatively smooth progress of the bill through committee 
markups, floor debates, and conference was the result of a very 
intense effort on the part of members and staff to address issues 

"Federa! AeguZLiSition Strrom!inzng A d  si 199s' Joint Hearings on s 1587 
the smu cDmm on ~ - d  B @ W ~  rlie s m u  c m m .  on oa~nmentoi  A ~ J ~ ~ ~ ~  

Senicas. 103d Cong., BdSeii I18841 
'6s REP NO 268, 103d Cong., 26 S e u  (1894) 
68.S REP NO 258, 103dCong, Zd S e s  (1994) 
*TH.R 2238, 1036 Cong . 2 d  Sers (1984) See H R REP No 645, 103d Cong , 26 

"H R REP No 712 1036 Cong , 2d Sesr. 11884) 
'Whe Senate a s e e d  to the conference repart on August 23 and the House 

3The Federal Aequliillon Streamlining Act of 1884. Pub L Na 103.356, 108 

Seis., pfs 1, 2 (1894) 

w e e d  fatheconference reponon September 23. 

Stat 3243 (1884) 
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raised by numerous Senators and Representatives m a manner that 
responded positively to their concerns without undermining the 
essential streamlining features of the bill. Our efforts mere aided 
immeasurably by The detailed information provided by Steve Kel- 
man at the Office of Federal Procurement Policy and Colleen Pres- 
tan at the DOD. and their staffs, often on very short notice. 

VI1 Key Features of che Federal Acquisitmn Streamlining Act of 
1994 

I know that you wiii be discussing the details of this legislation 
throughout your conference, so I will simply note four key highlights 
of the legislation at this time. 

Streamlining: The Act reduces paperxork burdens through 
revision and consolidation of over 22; provi~ions of law to eliminate 
redundancy, provide consistency. and facilitate implementation 

Electronic Commerce Pmceduws The Act requires the federal 
government to transform the acquisition s)stem from a cumbersome 
process driven by paperwork ta a computer-based system readiiy 
accessible to government and private sector users including smd1 
businesses 

Stmplifiied Acquisition Threshold: The Act establishes a ' sim- 
plified acquisition threshold'' of $100,000 to streamline the process 
of making small purchases and to reduce the amount of staff time 
needed for such purchases. resulcing in substantial savings for the 
government 

Commercial Itmu The Act facilitates the acquisition of com- 
mercial end-items and components-includmg commercial products 
that are modified to meet government needs. 

The Act authorizes an  implementation period of up to one year 
for most provieions This affords you-the experts in acquisition 
p i q - w i t h  a real opporrumt) to shape the details of the imple- 
menting rules. The implementanon period LS as important--lf not 
mare so-than the iegxlation itself The bill 1s based on the philoso- 
phy that the content of the acquisition laws should be minimized. 
g m n g  the Executive Branch substantial discretion in framing impie~ 
rnenting rules W t h  few exceptions. those rules can be as detailed or 
as complex as the Executive Branch desires By the end of the imple- 
menting period, we could have a new set of acquisition rules that 
significantly srreamiines rhe acquisition process or, we could find 
ourselves v i th  rules that simply mirror the old. highly regulated 
system. 
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The choice is now up to those of you in the Executive Branch. 
Cangess has voted for streamiinmg. 1 urge you to  take maximum 
advantage of this extraordinary opportunity. 

VIlI. The Future 

1 know that many of you are interested in what the future 
holds. As a resuit of the November election, I will still have an 
opportunity to  participate in the process, but the fonnai leadership 
will pass to  the other side of the aisle Fortunately, the issue of 
streamlining has enjoyed strong bipartisan support, and I am opti- 
mistic that my Republican colleagues will continue their 
commmnent. 

I see three areas of concern for the future. First, we have the 
unfinished agenda of the Section 800 Panel. Although we enacted 
most of the Panel's recommendations, a number of its recommenda- 
tions on which we did not take significant action stili exist. These 
include defense trade, procurement ethics. protest process reform, 
and computer acquisition policies. There were also a number of so- 
caiied socioeconomic laws which we did not include in the list of 
authorized waivers for commercial acquisitions and purchases below 
the simplified acquisition threshold 

Second, the Administration is likely to  identify additional stat- 
utes that should be modified or repealed as a result of its ongoing 
acquisition reform and pilot progam activities. In this regard, each 
of you has an important role to play. You are in the  field and work 
with these statutes on a daily basis, so you are in the best position to  
identify and recommend statutory changes. 

Finally, we will continue to face proposals to provide more 
rather than less regulation. The taxpayers want, and deserve, to 
have government funds Spent wisely. While most government offi- 
cials and contractors share that concern, there always will be excep- 
tions. In some cases, additional legislation will be necessary, It 1s my 
hope, however, that the experience of the 1980s will caution us 
against applying a legislative or regulatory solution to every prob- 
lem, and that we will hmit additional requirements to  those areas 
where a generalized problem truly exists 

IX. Lessons far the Future 

Finally, I would like to make a few observations about the les- 
sons that we might derive from this legislative history 
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First, ideas matter. Thoughtful presentations such as Mr. Cara- 
nagh's Cunea Lecture can have a decided impact on poiicymakers 
both in the Legislative and Executive Branches Conferences-such 
as this symposium-that encourage the development and exchange 
of new ideas are of critical importance to the continuour Improve- 
ment of the law. 

Second, details matter By the late 1080s, we had na shortage of 
reports-such as the Packard Commission's Report-recommending 
concepts such as legislative streamlining, amplified small purchases, 
and greater use of commercial items. What we lacked was a detailed 
Set of legislative proposals to Implement those objectives--a gap that 
the Section 800 Panel's Report filled. 

Third. analysis matters. Although there was strong support 
within the Armed Services Committee for streamlimng. there was a 
great deal of skepticism among our sister committees. We could not 
rely sunpiy on generalities-such as broad references to papenvork 
burdens-to support changing a wide variety of specific laws. We 
needed a detailed analysis of the history purposes, and problems 
presented by specific statutes Again, the Section 800 Panel's Report 
filled that need. 

Fourth, bipartisanship matters. When you undertake to change 
a large number of existing statutes, you are likely to face opposition 
from those who have supported those laws. In this circumstance, 
bipartisan support is crucial to overcome oppositian-particularly m 
the Senate. where the rules provide p a t  leverage to any deter- 
mined minority. The strong bipartisan tradition of the Aimed Ser- 
vices Committee established the foundation for SUCCBSE. 

Finally, Admumtratmn support matters At the outset of the 
P ~ O C B E S .  there was a great deal of skepticism among our sister cam- 
mittees and in the House about the need to overhaul 50 many stat- 
utes. Although the Section 800 Panel's Report provided the intellec- 
tual and analyticai framework for our legi'slatmn, I t  would have been 
a much more difficult process had we not had the active engagement 
of the Administration a t  the highest levels. The continuing support 
of President Clinton, and the active day-to-day involvement of Vice 
President Gore, was invaluable. 

x. Conciuaon 

In closing, I would like to thank you again for the honor of 
allowing me to deliver the Cuneo Lecture. We on the Armed Services 
Committee are proud of the work of The Army Judge Advocate 
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General's School, as well as the other dements of our higher military 
education system, and I wish you the best for a successful sympa- 
sium. In the time that remains, I would be pieased to address ques- 
tions that you might have about the process that resulted in the 
Federal Acquisition Streamlining Act. 
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CORROBORATION RESURRECTED: 
THE MILITARY RESPONSE 

TO IDAHO V WRIGHT 

I Introduction 

The legal deielopment of the hearsay rules 1s clasel)  inter^ 
twined with the parallel development of the Sixth Amendments 
Confrontation Clause Courts and scholars consistently have noted 
the smilarity between the respective 'core values'' of each. the 
production of reliable evidence. 1 

The Lnited States Supreme Court has long recognized that the 
pursuit of justice a t  times requ~res the admission of out-of-cowl 
declarations, notwithstanding the wording of the Confrontation 
Clause In Callforma 1.  Green? the Court concluded that the Con- 
frontation Clause 1s satisfied If a witness E produced at tnal, wnhour 
regard to whether that witness's out-of-court statement IS admissible 
under the rules of evidence.4 In situations where the witness E 
'unnl-ailable ' '  either physically or through some defect m his or her 

testimony, Lhe Confrontation Clause IS satisfied If the statement 
bears sufficient "~ndicia of reliabihty " 

In Ohio D Roberts.' the Court declared that a presumption of 
reliability is inferred automatically when the statement falls within a 
"firmly rooted exception " Otherwise. the proponent must demon 

Duouesne Lniverri t i  
Bouna3i > Knifed Stater 483 I S 171 I19871 Haddad Fuliirr o f C m  
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strate that the statement has "particularized guarantees of 
trustworthiness.'' 

In Idaho u. Wright,'the Supreme Court addressed thoreiation- 
ship between the Confrontation Ciause and the residual hearsay 
exception. One particular aspect of that opinion-the prohibition 
against usmg corroborative evidence to establish a statement's trust- 
worthiness-has been criticized unworkable and inconsistent with 
the Court's prior Sixth Amendment decisions 

Military courts, in particular, have aggressively sought to limit 
Wvight's appiication and resurrect the use of corroborative evidence 
in assessing the admissibility of residual hearsay. Military court deci- 
sions have focused on two questions: (1) Does the Wright limitation 
apply when no confrontation issue exists?; and (2) Does Wright 
apply when the corroborative evidence is the  accused's confession? 

This article will discuss and assess rhe efforts by military courts 
to limit Wrzght's application in light of the legal development of the 
residual hearsay exceptions and the Confrontation Ciause. 

11. Idaho u. Wright and Corroboration 

In Wright, the  defendant objected to  the admission of a physi- 
cian's testimony, introduced pursuant to Idaho's residual hearsay 
exception, in which the physician descnbed his conversations with a 
threeyear-old victim concerning the child's sllegations of sexual 
abuse. The three-year-oid child did not testify at tnal.0 Relying on 
the Confrontation Clause, the Idaho Supreme Court concluded that 
the tnai court's admission of the testimony violated certain pro- 
cedural requirements mandated by the United States Constitution.lo 

On appeal, the United States Supreme Court, m an opinion 
by Justice O'Connor, affirmed the decision of the Idaho Supreme 
Court, but rejected that court's intelpreration of the  Confrontation 
Clause. Reaffirming its rationale m Roberts, the Court held that the 
Idaho residual hearsay exception was not "firmly rooted.'' Ac- 
cordingly, the proponent of the statement was required to deman- 
strate that the statement bore "particularized guarantees of 
trusrworthiness ''11 

OId at 6 7 .  66 
' 4 9 i L S  S05(1900) 
sld at82i-35 (Kennedy J dlisennng) 
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The Court concluded that these "guarantees' must be "drawn 
from the totality of the circumstances that surround the making of 
the Statement " The Court specifically excluded consideration of 
independent eiidence corroborating the statement from its defim- 
tmn of "circum~tances" indicating trustworthmess. l 2  

This view. the Court argued, was Consistent with the philoso- 
phy underlying the hearsay rules. Reiying an Professor Wigmore's 
commentanes, the Court stated that while hearsay generally is inad- 
missible because of its unreiiabihty, in certain CircumStancei, out- 
of-court declarations are "free enough from inaccuracy and ""trust- 
worthmess" to be admissible. The "test" to determine the evidenti- 
ary accuracy of a particular out-of-court statement is whether the 
cross-examination of the declarant would ha re  been useful in deter- 
mining the statement's veracitl 's 

The Court concluded that the ~ ' t ~ s t w o r t h i n e ~ ~ "  of the specific 
hearsay exceptions was derived saieiy from the circumstances SUI- 
rounding the making of the hearsay statement. rather than corrobo- 
rating evidence indicating it5 veracity. Therefore, the "partlcu- 
lanzed guarantees of trustworthiness" necessary for the admission 
of a residual hearsay statement under the Confrontation Clause 
should likewise be drawn only from facts and cmumstances SUP 
rounding Its Utterance 

Reviewing its prevmus Confrontation Clause decisions. the 
Court sought to distingllish favorable references to the use of corrob- 
oration as a factor in assessing "trustworthiness" contained in those 
cmes The Court concluded that Dutton u Euans.'j In which Justice 
Stewart specifically considered the collateral testimony of a witness 
in assessing the reliability of a hearsay statement, "more appro- 
priately indicates that any emor in admitting the Statement might be 
 harmless."^^ In response to the assertion m CTUZ 21. .Vm York17 that 
the "mterlockmg" nature of an accused's confession with a hearsay 
statement "pertains to its reliability" as a basis for determining its 
admission. the Court noted that Cruz IS "silent" about whether such 
a hearsay statement actually would be admissible. Finally. ignoring 

.vld a1818-20 
L31d (c i lmg6 J WICWRE EIID~CE. g 1420 (Chadbourn re, ed 197411 
.'Id The Supreme Court rpecificalli discussed rhe excited utterance ' excep- 

t ion (FRE 803(2)) the , dims declaration ' ex~eprlon (FRE 804ibKZ)i. and the 
c d  treatment 'exception (FRE 803i411 

R W g h l  487 U S at 823 

medi 

"100US :4(19iOl 

1.481 E S 186(L887) 
IbWnght 487 U 9 at 623 In a footnote. the mqorlty contends that the dii  

ienters' relianceonthe languagein C~"1 i~ rakenoufo fconfe r r  because the Supreme 
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language contained in Justice Brennan's majority opinion in Lee v.  
Illinaisls (admittmg into evidence a codefendant's interlocking 
hearsay statement when it is "thoroughly substantiated by the 
defendant's own statement"), the Court instead conciuded that Lee 
totally rejected the "interlock" theory of determining reliability.2o 

111. Criticisms of Idaho u. Wright 

The rationale behind Wrtght'T exclusion of corroboration can 
be criticized in two respects. First, the Wright majority grafted a 
rejected interpretation of the residual hearsay exception onto Con- 
frontation Clause analysis. Second, the Wright maority imared the 
Supreme Court's movement toward a "reliability standard" in 
assessing the admissibility of hearsay statements under the Confron- 
tation Clause, focusing instead on a mechanical application of a stan- 
dard centered on the utility of cross-examination in examinmg the 
admissibility of a particular out-of-court statement. 

During the legislative process that resulted in the codification 
of the Federal Rules of Evidence, hearsay underwent a dramatic 
restriction. Initially, the advisory committee established by Congress 
to draft the rules suggested a broad hearsay exception.21 In later 
drafts, the committee transformed twenty-three proposed, nonex- 
clusive "iiiustrations" into the specific codified "exceptions" now 
found in the rules. Not wishlng to totally eliminate the judicial devei- 
opment of hearsay, Congress approved the residual exceptions.22 

COYR m that c e  wm dealing with the ralldity of a limirrng !nsf~cLmn in ajdnt trial 
involving the "mlerlockmg" c ~ n l e ~ s l ~ n ~  01 codefendants Although CNZ did not 
swecdLeally addrets the issue af whether an ' interlocking ' conferrion 01 a caeon- 
rplrator would be admlnrible 888msf the other had i e p ~ r a f e  tnels occurred, the opm- 
Ion makes a clear diafinction between the "harmfullness" of such evidence m jmnf 
LrIPII, versus the "rehbihfy" of that evidence lac Conlrontafmn Clause purpasea See 
id. az 832 (Kennedy, J diisentmsl 

'0476 U.S 630 11888) In his dissent rn W7whf. Justice Kennedy highhghfs the 
majmty'! mlanferpretaflon of Lee by noting that, notwithstanding Lhelr diflenng 
eonelusms. the m;~or i l y  of the Supreme Caun a w e d  that comoboratmn wm a legit>- 
mate factor m the analysis of that cue .  Wrzghls miiinlerprerafm of these p m e -  
dents forms the underlilng rntionale for damissmg IIP discussion af rhe continued 
wabrlity of the "mterlack'' theon. See W n g h t ,  487 U S  at 831-32. see also i d .  at 
n 57.61 andaccompanmngrelt 

~ ~ W n g h t , 4 8 7 U S  at824 
*lI'he proposed rule stated A statement 18 not excluded b) the hearsay rule if 

Its nature and the special eircumafances under which ~t war made offer arsurancer of 
accuracy 4 S F R D  lSl(1868l 

lZFor excellent summaries of the lepnlatwe hisfon. of the Creation af the FRE 
and the Reildud Hearsay  exception^. s e  Sonenshem. % RBazdual Ezc~piians LD thc 
~ 8 ~ ~ ~ ~ ~ ~ ~ d ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  ;g,;;;k;Y EATk tz 
.n-ldedAflOipfLDResliaLnJ"dieialDisrrelLon, 80 GEo L J 873(1882). 
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Some legal commentators, perceiving that an unrestrained 
development of the residual hearsay exceptions would lead to a 
"swallowing up" of the rule against hearsay, advocated a strict 
interpretation of the phrase "equivalent circumstantial guarantees 
of trustworthiness" found In the text of the rules These commenta- 
tors concluded that the "reliability" of the specific exceptions to 
hearsay was based on the facts and circumstances surrounding the 
making of the statement. Accordingly. "equivalency" required that 
the rehability of a statement offered under the residual hearsay 
exception be gleaned on15 from facts and circumstances surrounding 
its making These Commentators concluded that any assessment of 
corroborative evidence to  establish the underlying truth of the state- 
ment, or the presence of the declarant at trial, was melevant for 
purposes of evaluating the statement when made, and therefore 
should not be a factor in determining admissihihty.23 

As Wrtghf's reliance on Professor Wigmare suggests, this view- 
point defines the "rehahility" of an out-of-court declaration solely 
by the utility of cross-exammation in that particular circumstance. 
One would focus only an facts and circumstances surrounding the 
utterance of a statement. because cross-examination would occur a t  
that time. 

Notwithstanding the popularity of these limitations with legal 
commentators. the majorit>- of federal courts, including the United 
States Court of Appeals for the Armed Forces (CAAF),ZI adopted a 
more flexible approach toward the residual hearsay exceptions that 
permitted an evaluation of corroboration in assessing a statement's 

Proponents af this more flexible approach argue that the trust- 
worthiness af all out-of-court statements, even those admitted 
under "firmly rooted" exceptions. 1s weighed to  some extent in the 
context of other evidence 26 They also question the weight and 
interpretation gwen t o  the ward "equivalent'' by the Strict construc- 
tionists, contending that the specific exceptions are more a product 
of historical legal development than a representation of inherently 

'trustworthiness ''Z5 

"See e c ,  Sonenschem. supra note 22, at 576-81. Jonakai 
the Heorsop Rub The Residual Heorsag Ezcrplions. Czrcumsta 
k f w o r i h z n r s s .  wld GiandJury Tesesnmony. 36 CASE K REI L 

Z'Formerlg the Lmred Stater Coun of Mlhfar? Appeals (COMA) Note that on 
October 6 ,  1554, the Preildenl Wried lnlo law Senate Blll 2182. Defense Aurhonra- 
fmn .4ct for Fiical Year 1556 ahich redeilmated the COMA as the United Stares 
Court of Appeals for the Armed Force3 [WAF)  Sr- Tar 1 Def AUth Acr foi Rrcal 
Year 1595 Pub L No 103 337. 108 Stat 2663 2831 (to he cadlfled at  10 L S C S 
841) This slfiele w ~ l l  refer TO the tour! b) i ts  ne% iiarne 

"Rand mpia note 22. at 897 
'iHudian CkngEZsdralHeorsay Ami  LAU So\ 1553 at9  
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reliable evidence.27 Factors, including corroborative evidence, 
which shed light on the veracity of a particular o u t . o f a u r t  declara- 
tion are viewed as consistent with the underlying purpose of the 
rules of evidence to produce trustworthy evidence.26 

Additionally, the flexible approach 1% viewed as consistent with 
the shift m the Supreme Court's analysis of the Confrontation Clause 
away from a focus on the validity of various substitutes for cross- 
examination toward a discussion of the trustworthiness and accu- 
racy of the cnminal process.zo Given this unity of purpose between 
the hearsay rules and the Confrontation Clause, and the similarity in 
language between the residual hearsay exception and the constitu- 
tional criteria established in the Supreme Court's decisions, some 
courts, including the CAAF, "constitutianahzed'' aspects of the 
residual hearsay exceptions. In particular, the critena used to estab- 
lish the "equivalent circumstantial guarantees of trustworthiness" 
under the residual exception was equated with the "particularized 
guarantees of trustworthiness" required by the Constitution.30 

That the majonty in Wright would look to evidentiary Inter- 
pretations of the residual hearsay rule in an attempt to craft a con- 
stitutional approach to the rule is not surprising. However, the 
opinion's Bdaptian of the minority approach is "puzzling." Its cita- 
tion to Huff c. WhiteMotor C~rporation,~' a wrongful death case, is 
significant because it confirmed that the Court was adopting the 
minority view, but ironic because the United States Court of Appeals 
for the Seventh Circuit had rejected Huff before Wright.32 

As previously noted, rather than citing precedent to support its 
conclusion, the Wright majority distinguished or ignored language 
contained in the Court's prior Sixth Amendment cases. The opinion 
focused to such an extent on the utdity of cross-examination that it 
seemed to concede that the actual truth of the out-of-court declara- 
tion was 1rrelevant.33 As Justice Kennedy pointed out in his dissent, 
this slavish devotion to  form over substance undermines the Con- 
frontation Clause's underlying purpose of producing reliable 
evidence.34 

*'Sse,eg,Rand.supranore22.at878-81. Jonakalt,supronote93,ai445 
>BSchwab, supra note 1, at 678-80. 
W e e i d  at686. Hddad,mpranote 1, at83 

~ " " " ~ ~ ~ S ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ I Z ~ ~ ~ ~  ;1, l ~ 8 ; ~ h s e ~ ~ ~ ~ w i i ; ~ ~  

AmsndmrnhPmi torRepui re  I h e L t ~ i a l u a f z r m o J ~ X ~ r s o y R u ~ ~ ,  76 MV.N L. 
REV SZl(1882) 

"608 F 2 d  286(7thCa 1878) 
3*Rand,supr~nofeZ2,ats87n 112 
asIdaha v U'nnght, 487 U S 806. 822-23 (18901 
s*ld. at 828 (Kemedy, J., dasenlmg). 
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Some commentators have opined that Wright may be short 
iived Certainly, Its singular focus an cross-examination already 
appears to be an anomaly, given the Supreme Court's subsequent 
reaffirmation that the underlying pulpose of the Confrontation 
Clause is to promote the integrity of the fact-finding process 38 

IV. Military Limitations on the Rationale of Idaho L Wright 

Judge Crawford's concurring opinion in L'nzted States L. 
Clark37 contains the first suggestion that the CAAF would consider 
limiting Wright's application. In Clark, the CAAF admitted into evi- 
dence, pursuant to Military Rule of Evidence (MRE) 804(b)(5), the 
statements made by a five.year.old sexual abuse victim to her baby- 
sitter. The victim did not testify at trial, but her unarailability was 
determined by the militaryjudge to be the fault of the a c ~ u s e d . ~ 8  In 
her concurring opinion upholding the conviction, Judge Crawford 
stated that. m her view, the hmitatmns on considering carroboratrng 
evidence mentioned in Wright did not apply in situations where the 
Confrontation Clause was not at issue.38 

In LSizted States u. Lyons,40 the prosecution successfully ad- 
mitted into evidence, pursuant to HRE 803(24), the videotaped 
interview of a seventeen-year-old deaf, mute, mentally retarded 
female, in which she "reenacted" certain sexual activity between 
herself and the accused. The military judge concluded that the vid- 
eotape was "circumstantrally trustworthy" and "corroborated by 
extlinsic circumstances." The government used the videotape to 
augment the witness's in-court testimony-which had been "meffec- 
t iw-showing it to the court members immediately following the 
prosecutor's direct examination of the witness. Afterwards, defense 
counsel cross-examined the witness regarding both her direct testi. 
mony and the contents of the videotape 4 '  

In addressing the military judge's apparent consideration of 
corroborating evidence, the Army Court of Criminal Appeals 
(ACCA)42 referenced Wrzght's limiting language and found that the 
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judge's consideration was harmless error. The ACCA also concluded 
that no Confrontation Clause iswe existed.43 

In four separate opinions, the CAAF affirmed the decision of 
the ACCA. Judge Wiss, joined by Judge Gierke, analyzed the video- 
tape under the Confrontation Clause and concluded that sufficient 
"mdicia of reliability" surrounded its making to  permit its admis- 
sion This opinion did not discuss corroboration.44 

Chief Judge Sullivan, Judge Cox, and Judge Crawford, in sepa- 
rate opinions, concluded that the confrontation Clause was not at 
issue because the declarant testified at trial. In response to the argu- 
ment that the witness's condition limited the effectiveness of the 
defense cross-examination, Judge Crawford noted that the Confron- 
tation Clause requires only "an opportunity for effective cross- 
examination, not cross-examination that is effective in whatever 
way, and to whatever extent the defense might wish."46 Judge 
Crawford again argued that the restrictions on assessing corrobora- 
tion outlined in Wright did not apply to non-Confrontation Clause 
cases. She emphasized that analysis of the admissibility of hearsay 
statements under the Confrontation Clause and residual exceptions 
is different, notwithstanding the similarity in language $8 Judge Cox 
seemed t o  a5ee with Judge Crawford's position, although he indi- 
cated that the question remained 0pen.4~ 

Taking its lead from Judge Crawford, the Navy-Marine Court of 
Criminal Appeals (NMCCA) further "de-coupled" the residual 
exception from the Confrontation Clause in United States v. Martin- 
date.*8 In Martindale, the prosecution offered Into evidence the 
statement of the accused's twelve-year.old son, in which the child 
described various allegations of sexual abuse. The witness temfied 
at an Article 3Q(a) session held to determine the admissibility of the 
statement under the residual hearsay exceptian3. At the heanng, the 
victim testified that while he recalled makrng the statement, he 
"either could not or would not ' '  recall specific acts of abuse.4g 
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The military judge admitted the statement under the provisions 
of MRE 803(24) and MRE 804(b)(6), after concluding that the child 
was "unava~lable" as a witness within the meaning af MRE 804(a)(2) 
and MRE 804(a)(3) After his ruling, the military judge offered the 
defense the opportunity to question the child m front of the court 
members to "preserve (the accused's) nght to confront and cross- 
examine." The defense specificaily declined this offer.60 

In Its op~mon, the PI'YCCA concluded that the child was ' avail- 
able" within the meaning of the Confrontation Clause because the 
defense had been offered an opportunity to cross-examine the wit- 
ness. Witness availability far purposes of MRE 804(b)(5) IS distinct 
from availability under the Confrontation Clause. Accordingly, the 
"finer points" of Confrontation Clause analysis defined in Wright 
did not apply. The 6MCCA then analyzed the admissibility of the 
child's statement using the factors outlined in L-nited States v 
Hiws,Sl concluding that the Statements bare "equivalent guaran- 
tees of trustworthiness," in part, because of its interlocking nature 
with the accused's confession j2 

In L h t t e d  States 1, Hansen,53 the Air Force Court of Criminal 
Appeals (AFCCA) attempted to distinguish Wright factually In 
Hansen, the prosecution successfully introduced the victim's state- 
ments to cnmmal investigators under the provisions of MRE 803(24) 
Although the victim testified at trial, she either recanted, or stated 
that she did not recall, the allegations of sexual abuse against her 
father contained in her statements.jb The military judge applied the 
standards set forth in Hmes-including the "mterlockmg nature" of 
the statemen1 with the accused's confession--m his ruling 55 

The AFCCA concluded that,  because the victim testified no 
Confrontatmn Clause issue arose Unlike the Lyons-Martindale 
approach, however, the AFCCA accepted the propositmn that 
Wright applied to the interpretation of the residual exceptions, but 
argued that the case was factually distinguishable.J6 Addressing the 
continued legnimacy of the "interlock" theory, the AFCCA Crit- 
icized Wright's interpretacion of Lee 1' Illinois, and, wlthout expla- 
nation, suggested that the use of the "interlock" analysis involving a 
hearsay statement and an accused's admission 1s distinguishable 

>"Id 
C 1 2 3 U  J 126 135(C M 1 1086) 
5~.!4arlindok 36 M J at 876.81 
'136MJ 5 8 8 ( h F C Y R  18821 
"Id at 604 
'+Id at 606 
' I Id  at 606-07 
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from an "interlock" analysis involving a hearsay statement and that 
of a coconspirator 

One could argue that because the facts in Wright did not 
include an "interlocking statement," its interpretation of its prece- 
dents on that issue are simply dicta. As has been noted, Hansa is 
correct in its assertion that Wright misconstrued its precedents deal- 
ing with the "interlock" theory.js The Supreme Court's discussion of 
the "interlock" approach in Lee concluded that a coconspirators' 
statement to police authorities, even If mcnmmating, may be moti. 
vated by self-interest and a desire to shift fault to  another, and 
therefore is inherently suspicmus.~* The Supreme Court never mdi- 
cated in Lee, nor even in Wright, that corroborative evidence is 
unreliable per se. The underlying concern with the reliability of the 
corroborative evidence is lacking when It comes from an accused's 
confession.60 

Whatever the logic and merits of the Hamen approach, it is 
difficult to reconcile it with Wright's sweeping language condemning 
corroboration in any f o r m  The legal viability of the Hamen analysis 
was short lived,B' given the CAAF's decision In United States v.  
.McGrath.BZ In McGrath, the CAAF held that when the Confrontation 
Clause is not at issue, corroborative evidence may be used to  assess 
the "equivalent circumstantial guarantees of trustworthiness re- 
quired by the residual exceptions," 

McGrath involved an accused who confessed to  a series of sex. 
us1 offenses with his fourteen-year-old natural daughter. At a pre- 
trial Article 39(a) hearing, the defense moved to  suppress the con- 
fession, contending that it lacked sufficient corroboration for 
admission. In response, the government called the victim as a wit- 
ness. The victim refused to answer questions, and Stated that she 
was present at trial only because she had been forced to comply with 
a subpoena issued by a German court. In response to a series of 
questions posed to  her by both the prosecutor and the military judge, 
the victim stated that her motivation far refusing to answer ques- 
tions was based on her belief that she could prevent her father's 
imprisonment. Pnor to trial, the victim had detailed her father's 
abuse to Air Force investigators in two written, sworn statements 

j ' l d  at 607 n 6 .  
'BSsesupranote~ 13-10 and aceompanymgfea 
j'kei IUmola. 476U.S. 530. 644-45 (1886) 
aOSILIIBLRG ET AL . M I L m m  RULES OF E Y I D n C E  Y A N L I L  622 (26 ed 1986) 
B'Unifed States I Grant 38 M J 684 683 (A F C  M R 19831 In Wont the 

author of Honsrn deellned to M y  on a w precedent 01 address the mue of whether 
Wright Bppller IO non-confronfanon Gales 

8 9 3 9 1 5  158(CY4 1984) 
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At trial, she afflrmed that she had not lied when giving those 
statements.03 

At the end of the victim's testimony, the militaryjudge offered 
the defense an opportunity to craso-examme the victim, which the 
defense declmed. The military judge then admitted, over defense 
objection, the two written statements under the provisions of MRE 
804(b)(S), taking into account the accused's corroborating confession 
in assessing the statements' admissibiiity.84 

In an  pinion bg Judge Cox, joined by Judges Crawford and 
Gierke, the CAAF noted that the underiying purpose of the Con. 
frontation Clause IS to literally provide an accused with physical 
confrontation, thereby "securing for the (defendant) the oppor- 
tunity to cross-examine." Once this "benchmark" standard has been 
satisfied, the constnutmnal requirement LS complete, without regard 
to a detailed analysis of the cross-examination's practical 

Turning to the admissibility of the two statements, the CAAF 
adopted the approach first suggested by Judge Crawford in Lyons, 
and heid that Wright's limitations did not apply because the defense 
had an opportunity to cross-examme the declarant at trial The 
CAAF concluded that the limitations were inapplicable to "pure 
rule-of.evidence" questions, which are designed to faster admission 
of reliable evidence. Additionally, the CAAF specifically noted that 
the evidentiary analysis of hearsay provided by Professor Wigmore, 
on which Wright's analysis is grounded, itself presupposed that the 
opportunity for cross-examination at trial would not occur Accord- 
ingly, that analysis, although evidentiary based, was not an impedi- 
ment, in caseslike McOrath, to interpreting the residual hearsay rule 
so as to permit the consideration of corroborating evidence.66 

In his dissent, Chief Judge Sullivan suggested that the victim's 
refusal to meaningfully answer the questions of the prosecutor and 
military judge thwarted any opportunity for cross-examination 
under rhe Sixth Amendment. In regard to Wright's applicability to 
the residual hearsay rules, the Chief Judge seemed to  indicate that 
Wrlqht "c~n~titutionalized' '  the residual hearsay exceptions, mak- 
ing Wrightk approach applicable even in those Situations in which 
the Sixth Amendment is not at ~ s s u e . ~ '  In a separate dissenting opln- 

erre~t~eness .=  

'31d at 158 61 
mdld 
OlId at 162-63 
"bid at 164-61 
*'Id at 169 72 (Sulhian, C J , dissenting1 
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ion, Judge Wiss reiterated the pre- Wright mlnority interpretation 
focusing on the language of the residual exceptians.es 

V. Conclusion 

If Wrigkt's purpose in elevating the minonty interpretation of 
the residual exceptions to  Confrontation analysis was to effectuate a 
consistent approach to  the two concepts, it has failed miserably. The 
distinction enunciated in the McGrath approach is s o u n d e d  in the  
Supreme Court's consistent refusal to "constitutionalize" the rules 
of evidence, and, more importantly, the recognition that a witness's 
testimony at  tlial satisfies the Confrontation Ciause. Wright reaf- 
firmed these 

As prosecutors increasingly call witnesses to  the stand to  meet 
confrontation requirements, It 1s likely that increased litigation 
regarding the "probative worth" of that confrontation wiii occur. 
One commentator has noted that the Supreme Court has been reluc- 
tant to delve into this kind of analysis because it dictates "case-by- 
case" review.7o If this reluctance continues, Wright's practical 
effect on the consideration of extrinsic evidence likely will be 
increasingly limited to those few cases in which a declarant refuses 
to testify, cannot testify because of legal privilege, or isincompetent. 

Critics of the McOrath approach view the disparate treatment 
of residual hearsay as improper and undesirable. Their arguments 
are basically a reiteration of the minority approach adopted by 
Wright, 5ounded in a utilitarian view of the admission of hearsay 71 

Nevertheless, the Supreme Court consistently has refused to  equate 
the rules of evidence and the principles of the Confrontation Clause. 
In addition, most of these criticisms question the Court's analysis in 
Caltfoonzia T. Oreen, a cme that the Supreme Court's subsequent 
decisions, including Wright, have consistently upheid.72 As the 
NMCCA noted in Mavtindak, the facts and legal analysis of Wriuht 
clearly make it a Confrontation Clause case, not an evidentiary inter. 
pretation ~ a s e , ~ 3  This reality contradicts Chief Judge Sullivan's con- 

*aid (wrm, J , dlasenfmg) 
s81daho Y Wnght,  487 V S 805, 514 (1880) 
'OHaddad, silgro nore 1. at 58-80 By analyzing the futillfy of defeme CTOBI 

exammation I" Mclcmath Chief Judge Sulll\an's dissent seems to advocate just such a 
"case-by-chie ' approach See Id at 88 0 62 

"Seampronote23 and accompanyingten 
'*Sanemehem, mgra note 22, at 878 78 
'SUnlted Stales Y Martindale. 36 M.J 870 877 [I M C M R. 18931. In United 

States Y Mamndale. 40 M J 348 (C M A 1884). the CAAF affirmed the NMCCA by 
relymg on .Mclcmaih 
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tention that Wright "constitutionallzed" the residual hearsay rules. 
There is nothing unpnncipied or iiiogicai about contending that 
Wright is inapplicable to non-Confrontation cases 

A second criticism focuses on the value of a hearsay statement 
if a declarant testifies In his dissent in West Virginza v. Edward, 
Charks L., S X , ? ~  Justice Miller of the West l'irginia Supreme Court 
argued that there i s  never an  occasion when the residual exceptions 
should be used when a witness is available, because the hearsa, 
statement wouid not meet the "most probative" requirement of 
West Virginia Rule of Eridence 803(24) This argument fails to con- 
sider the practical realities of iirigarian As the Supreme Court has 
perceptively recognized, m certain cmumstances. an out-of-court 
ztatement may be more "reliable" than the testimony of a witness 
under oath ib Certainly, as a practical matter, the fact-finding 
process was advanced in Lyons by the admission of the rideotape 
notwthstandmg the wctim's live testimony 

The McGrath approach allows for the continued development 
of hearsay through the residual exceptions based on a "rehabilit)" 
standard By Iimmng the Wigmore ewdentiarg commentary to on15 
those cases ~n which a declarant 1s not ava>iabie for crowexamma- 
tion. the CAAF has overcome the narrow. utilitarian approach adva- 
cated in Wdght without compromising W i g h t ' s  interpretation of the 
Confrontation Clause The approach's greatest value 1s likely to be at 
a more practical leiel, where it gwes litigators a continued oppor- 
tunity to  use corroborative evidence. especiaiiy in the form of 
"interlocking" statements, to gain the admissibility of reliable hear- 
say declarations Finally. the analysis provides the United States 
Supreme CmTt an opportunity to revisit the corroboration ~ S E U B  and. 
at least to some extent. correct the errors made in Wright without 
overmling 11 outright 
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ness" Although military lawyers may seem immune to many of the 
ills of cirilian practice about which the author writes. our perceived 
value as judge advocates-the ability to both offer independent 
counsel and effectively advocate credible points of vielr-neverthe- 
less IS affected by a greater legal environment that like it or not. 
reflects on our own professional standing This alone makes the book 
a valuable investment of time and thought for judge ad% ocates 

Mr. Linowitz possesses a diverse and impressive resume, having 
graduated from Corneli Law School in 1938 and practiced both in 
private firms as well as m the United States government. The sheer 
length of his practice-over fifty years-&wes him a unique vantage 
point from which to observe the development--or m some ways. the 
declme-of the practice of law. His book 1s replete with the names of 
great legal minds, successful entrepreneurs, and government leaders 
with whom he has worked throughout his long career. He read for 
Eiihu Root. helped founder Joseph C.  Wilson begin the Xerox Corpo- 
ration, and sewed as a peace negotiator and international emissary 
under President Carter Although he admits that the "good aid 
days" had their negative arpects (for example, the o r e n  bigatw that 
kept him and other Jewish law school graduates out of the mqor law 
firms despite top academic credentials), Yr. Linawitz frequently 
waxes nostalac as he recalls his early days of practice often paint- 
ing them in hazy, sepia tones Despite this tendency, It would be a 
mistake to dismiss his cOmmentS as the sad iangings of an old-timer 
for days gone by Instead. his perspectives c a r q  special relevance, 
Coming as they do from a lawyer who observed first.hand the births 
of corporate lam "mega-firms," pervaswe government regulation 
and bureaucracy. and the marketing of legal specialties 

Mr. Linowitz first tackles the issue of "Lawyering in the 20th 
Century" by examining today's problems from a historical context. 
In Yr. Linowitz's recollection, the society in which he began his 
practice held lawyers in high regard and rewarded them accordingly, 
not just fmancially, but in social standing within their communities 
Today, the public's attitude toward lawyers seems one of heightened 
cynic~sm and distrust, as reflected in a number of public opinion 
palls rating lawyers just below used car saiesmen in integrity (no 
offense intended to used car saiesmenl). A recent poll conducted by 
the A d c a n  Bar Association Journal showed that,  after ail the 
news coverage of the 0.J Simpson case, twenty-five percent of sur- 
vey participants had even "less respect for lawyers in general."z Of 
course, the reverse IS that, as Mr Linowitz notes. lawyers today 
constitute "an unhappy profession ' I  Of all the occupations surveyed 
by Johns Hopkins researchers in 1991, lawyers were the most 

ZDon J DeBenedicbr. nie.\'ationol Verdict. A B  A 3 ,  Ocf 1994 at 53 
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"depressed."3 A recent article in Working Woman magazine 
reported that, in 1967, ninety-four percent of women lawyers would 
have chosen law as a career if they had it to do over again Among 
the lawyers surveyed in 1993, the number expressing satisfaction 
with their careers had fallen to  only fifty-four percent.4 

What 1s the cause of all this unhappiness and fmstration? Why 
has the legal profession dropped so precipitously in both public 
esteem as well as self-esteem? This book has one answer: money, 
or, more accurately, the unprincipled pursuit of it. Interestingly, 
Mr. Linowitz traces the beginnings of what he considers an untoward 
concern with profit to  the increased federal regulation brought on by 
the New Deal. Businesses, particularly the multistate corporations 
then just beginning to  organize, pew to depend on the technical 
knowledge of lawyerlspeciaiists just to  comply with the intricate 
government regulations concerning antitrust, pnce fmng,  and the 
like. Perhaps more importantly, erring coqmatmns faced criminal as 
well as civil sanctions in prosecutions mounted by an opponent with 
almost unhmited litigation resources-the United States govern- 
ment. Thus, according to  Linowitz, began the spread of the 
"scorched earth' '  style of litigation from the criminal to the carpo- 
rate practice of law. 

Next came the rise of the in-house coumei and the concurrent 
demise in the independence of these lawyers. Other attorneys also 
came to abandon their own professional autonomy in favor of the 
approach that "the 'client' is always right Somewhere along the 
line, Elihu Root's sage advice that, although a course of action was 
legal, it should not be taken because it was "a rotten thing to do," 
fell into disuse. Megafirms needing huge profits to  support them- 
selves soon turned to the "marketing" of iegai services to  as many 
customers who could afford them, rather than choosing clients on 
the merits of their cases. As for new associates, Linowitz writes that 
the big firms "lure" them in, but "don't tell them that they're going 
to  be giving up B decent way of life." "They are $0 busy racking up 
the [billable] hours, it becomes an obsession, not a life." The 
almighty bottom line, not the provision of good legal counsel, is the 
force driving legd practice today. Meanwhile, those attorneys in 
private practice easily earn many times more than the judges before 
whom they argue; private firm buildings and facilities outshine the 
run-down public courtrooms, and government prosecutors are 
underpaid and impossibly overloaded with cases. Finally, those 
"customers" unable to afford the fees are shut out of the legal 
system altogether. 
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Lest his book painr too ~ ~ S S ~ I I S I ~ C  a picture of th? crirrent state 
of the profession m this countLJ- \Ir Linoairz offers a number of 
solutions He devores a chapter each to what the law schools. bar 
associations, judges. l a v e r s .  and society can do to place the proffssian 
back on its pedestal .Among \lr Lmoiwrz's suggestions. law schools 
should seek broad liberal arts backgrounds m prospectlie candidates 
devote considerabl) more time to teaching ethics. and fund more legal 
clinics so that future lan~ers can lemi hau to sene real live clients 

Bar associanons should establish specialized ethics codes tai- 
lored to specialized areas of lau be more detemuned m policing 
themsehes. and require pro bono semcee of dl Their members 

Judges should rake more acrire roles m their courtrooms Insist- 
ing on cmlity and professionalism and not hesiiating to sanction 
unethical or over-aggressire piactitioners of " ~ a r  b) other means '' 

Lawyers should consider newer, more reali~lic (not to mention. 
humane) billing practices m lieu of the billable hours method seek arb)- 
tram" or con~iliation uhere practicable. and simply l earn  to "just say 
no' to overly demanding clients as well as or& demanding schedule5 

Last, but not least soc~ery must come to realize the centrality of 
law to the .hencan experience. and why our legal system, flawed 
though it may be, remarns the env). of the w ~ r l t l  A look ai r l i ~  shacking 
laivlessness nou rampant m the former Sonet Union. Rwanda and 
Somalia bears this out Education m legal histor) and plnlosoph) 
should stan early and continue iegularly throughour the elementan and 
high school gears. A better-educared atizenq. argues blr Linowirz 
might be more hkel) to  spend more on a coun system badly m need of 
renoiation. mamtenance. and eupanaon (the current budget takes up 
only 6% of all government expenditures in the United Srates) 

have ranged from rhose u h o  found The 
be '"valuable and c ~ m p l e x . " ~  IO others who 
o sentimental and too simplistic to make 
Yet all hare agreed thar the subjecr 15 one 

nation As MI Linoairr himself adnntted. "I 
cenanl) don't claim [o hale all the ansueis. but I do belieie I am 
raismg a number of the right tpestmns '' To rhe extent that this book 
has reignited a \igoraus debate as to the future direction of lau as a 
profession, Sol hl Linowitz has already performed a great public 
semce And rhar, as the) sag, 15 no Joking mattPr 

SJonathan Graner Lax' in the Dach. a reriew of 7'he Betrayed Profemmn 
L o u u e n ~ a t ~ h r E n d ~ ~ / l h r ~ m h r l h C e n t u r u  u'm P o s T . . ~ Y ~  21. 1994 a t X  4 

aJonathan Kirsch h u e  fhePracttce. Allo,'y the ConiemporaruPractiltone7 B 
review of The Betrayed Pmf~s ian Lau,uenng 01 the End 01 the nilrnlieth Cmflcry. 
L A  n a E a  J U I Y ~ O ,  1094 a r ~  
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TENNOZAN 
THE BATTLE OF OKINAWA AND THE 

ATOMIC BOMB* 

REVIEWED BY CAPrAlN SHAYKOY A. SHY*' 

The Okinau'an campaign and Japanese defensive efJort 
were many times larger and move deadlg [than 1w.a 
Jima]. Infact, what took place on and around the island 
i n  the spring of 1945 %as the greatest land, sea and at?' 
battle of all time. The Japanese called i t  a Tennozan, a 
decisive struggle on which, for a time, they staked 
awyth ing .  

Tens of thousands of American forces, mostly Marines, cur- 
rently live and train on the small Japanese island of Okinawa. 
Undoubtedly all of these forces know that the United States fought 
the Japanese an Okinawa during World War 11. However, having 
lived and trained there myself, I believe that many, if not most of 
these forces, are unaware of the bravery, the savagery and the meat 
human tragedy that occurred on Okinawan soil in 1946. Addi- 
tionally, these forces most hkely are unaware of the battle's signifi- 
cance in the decision to use the  atomic bomb. 

Best.selling author George Feifer would find The American 
forces' lack of knowledge about what occurred an Okinawa puz- 
zling, yet historically reflective of American society. In Tennozan, 
Feifer fills the information void concerning this ferocious battle and 
its consequences Tenmzan is descriptive, compellmg, and mtense. 
The book offers much more than a historical perspective. Feifer 
gives the reader an intimate view of war through the eyes of some of 
those who experienced i t ,  including Marines, Japanese soldien, and 
Okinawans. 
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Although Wnnozan is largely a tribute to many of our 
Okinawan veterans, Feifer's purpose is not to  glorify war Instead. 
Tennoran is best described as a condemnation of war and its inher- 
ent horrors. While the book describes incredible bravely, it also is 
filled with ugliness, human atrocities, and myriad examples of men 
and women either surviving or dying in unthinkable conditions 

Feifer's purpose IS simple-to educate readers, particularl>- 
those who have never seen combat (to include Feifer). about three 
separate. hut reiated, topics. A closer look at Feifer's reasons for 
selecting these three t o p m  will help readers understand Tennazaan's 
substantive content and the reason why Feifer chase such a person- 
alized delivery of his message. 

Feifer ongmally "conceived [Tenmzan] as an account of the 
fighting man's ordeal that never won rightful gratitude in America." 
Feifer questions "why so little IS remembered-more precisely was 
never appreciated, even a t  the time-abaut the three months of 
mammoth A m ~ z c a n  sacrifice." Feifer observes that "[mlore than 
twice the number of Americans were killed and wounded on 
Okinawa than on Guadalcanal and Iwo Jima combined.' 

However, Feifer eventually broadened Tenwwnk scope. stat- 
ing that "nonmilitary issues that emerged during the course of my 
research pushed me toward a larger story" Believing that "Ameri- 
can casualties were a small part of the overall loss," Feifer's second 
topic in lbnnozan is the "Japanese stow,'' which he describes as 
"essentially untold in America" and "more gruesome." 

Feifer's statement concerning American casualties as they 
reiate to "the overall lass,'' may offend some readers However. 
Feifer neither deemphasizes American losses nor sympathizes with 
Japan's cause dunng World War 11. He undoubtedly finds the feats of 
the Americans extraordinary and the loss of American lives tragic 
Moreover, he IS highly critical of Japanese leadership during that era 
Nevertheless, Feifer is correct m his decision to tell the Japanese 
story Its inclusion is critical for a complete appreciation of the hattie 
and its consequences 

Although the Japanese story also concerns suffering on the 
pari of the Japanese militaly, Feifer's p r imaq  focus 1s the cwilian 
tragedy on Okmawa. He states that the "Okinawan devastation- 
cultural, material, and spiritual, as weii as corporal-remains 
unknown to most Americans.'' The following passage best frames his 
concerns and purpose. 

I will not apoloaze for repeating in later chapters that 
more innocent civilians died on Okinawa, and in greater 
agony, than m Hiroshima and Piagasaki and that the cul- 
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turai damage was incalculably greater than that of the two 
atomic bombs. Okinawans are hardly the first people to 
endure a martyrdom of geography, hut few have endured 
more withless recogrution. 

Feifer's third topic in lbnnomn concerns facts underlying the deci. 
sian to use the atomic bomb. He notes that the Battle of Okinawa 
was the "fint  operation an Japanese soil," and "the last battle 
before the Start of the atomic age." He never specifically states why 
he chose to include a factual analysis of the broader issue concerning 
use of the bomb. I inferred two possible reasons. 

First, Feifer's discussion points out the lo@cal correlation 
between America's lesons learned from the battle on Okinawa and 
the decision to use the bomb. Secondly, Feifer questions, somewhat 
emotionally, the disparity between the public's outrage, or "deep 
revulsion," over the use of the bombs and the generally "unrecog- 
nized" massive destruction of Okinawa's people and culture. Feifer 
simply wants to put the decision in its proper penpective. He sum- 
marizes hls purpose well in the following two statements: 

Without the essential facts, it is impassible to understand 
the decision, made some six weeks after the campaign 
ended, to use the atomic bomb. 

, . . .  

Although no precise assessment of the rights and wrongs 
of that decision is likely to be made, it is one that should 
be debated with evidence as well as emotion. 

Supported by an extensive bibliopaphy and scores of inter- 
views with the "battle's participants and victims," %mzan satis- 
fies Feifer's central purpose and his goals under each of the three 
topics. His personalized approach to the battle, intricate detail, easy. 
to-follow organization, and substantive content all contribute to %- 
wzan's success. 

Unlike most other books concerning military battles, %nom?? 
does not account far or trace every unit which fought on Okinawa. 
Instead, Feifer concentrates on one American unit and pnmarily one 
Japaneae unit. Marines will be particularly interested in %mian, 
because Feifer follows the Sixth Marine Division, which he relates 
"took the most casualties while capturing some 75 percent of 
Okinawa's territory, including many of the best defensive fonifica- 
tions." Marines also will find Feifer's discussions concerning the 
mentality of the Marines, and the intersewice rivalry between the 
Marines and the Army, interesting and, at times, enjoyable. 

Feifer's success in making the story realistic, personal, and 
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intense comes not from covering units, but from concentrating an 
select Marines, Japanese soldiers, and civilians. By providing 
detailed background information, Feifer completely familiarizes the 
reader with certain mdividuals-such as Marine Private First Class 
Dick U'hitaker, Japanese Army Captain hdash i  Koja. and Okinawan 
Normal School student-turned soldier, Masahide Ota.1 

Using this approach, Feifer develops the personalines and the 
emotions of the combatants and victims Additionally. Feifer adds to 
the realism by telling the story in part, by using quotes obtained 
from his interviews Combining this emotlonal familiarity and real- 
ism with Feifer's remarkable ability to describe a scene in graphic 
detail, readers get a clear picture of what the combatants and the 
victims endured 

The orgamzanan of the substantive material supports Feifer's 
personalized approach and makes the book easy to follow Tbmman 
is argamzed into four "books" arranged chronologically Each book 
is subdivided into chapters. At the beginning of each chapter (and in 
other places). Feifer inserts quotations from historians, authors. and 
veterans of the battle. These quotations add another personal touch 
and help focus the reader's attention 

Book I with the possible exception of Its first chapter, set6 the 
stage for the battle. Among other things, Feifer introduces some of 
the battle's participants and provides an excellent discussion about 
Okinawa in 1944 and Japan's year-long defensive buildup there. 

Feifer's choice for the first chapter IS artful It concerns the 
Japanese premier battleship Yamato, which the Americans sank 
while it was sailing towards Okmawa, unprotected, after the battle 
on Okinawa already had begun Although chronologxally out of 
sequence. Yamato's suicide mission a t  the hands of Japanese ieader- 
ship foreshadows a similar destiny for the Japanese infantry on 
Okinawa 

Books II and I11 describe the battle in gory detail. They discuss 
the Smth Marine Dlv~aon's  agonhmg and often fatal struggle to rake 
Sugar Loaf Hili, the continual kamikaze bombardment of the United 
States Navy's fleet, the mentality of the Japanese soldier that it 1s 
better to die than to surrender, cave-sweeps, and the murder and 
maltreatment of civilians These are but a f ew reasons why this book 
IS captivating and enjoyable as well as educational. 

Two chapters in Book I11 deserve addmanal Comment 
Althouah Feifer mentions the battle's Lmoact on Okinawa's civilian 
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population and culture throughout the book, readers need search no 
further than the chapter entitled, "Civdian Suffenng." to appreciate 
the horror that engulfed the lives of Okinawans. Here, Feifer 
achieves his goal of educating readers-especially Americans-about 
Okmawa's civilian tragedy 

The chapter entitled, "American Atrocities," presents some 
disturbing allegations. Feifer relays Stories about Americans commit- 
ting war crimes, including the murders of prisoners of war and civii- 
ians. Although he treats most of the accounts appropriately and, for 
the most part, is merely repeating the assessments of his inter- 
viewees, I question Feifer's apparent attempt to rationalize certain 
alleged acts. 

For example, in response to an allegation concerning the Amer- 
ican murder of sivty civilian men, Feifer hypothesizes that "maybe 
those Americans were on the verge of battie fatigue. Maybe they 
were consumed with revenge." Clearly, Feifer considers these acts 
"atrocities." I am not suggesting that he is justifying the acts. How- 
ever, the alleged acts were clearly criminal and a general statement 
of condemnation in his personal asessment of the  alleged act would 
have been more appropriate. 

Book IV discusses the final days of the battle, the civihan toll, 
the United States occupation of Okinawa, and the atomic bomb. The 
stories about the cave-sweeps and the Japanese soidiers-including 
Kojo-who evaded capture until well after the end of the battie are 
fascinating 

Feifer achieves his third goal in the chapter concerning use of 
the atomic bomb. As It was not his pulpose, Feifer never offers an 
opinion as to whether the United States should have used the bomb 
(however, a fair reading suggests he supports the decision to use the 
bomb). instead, he provides facts and queries 80 readers may draw 
their own conclusions. His analysis, which in part relies on facts 
gained from the Okinawa experience and the "victory or death" 
attitude of Japan's men, women, and children, is engaging and leads 
to a persuasive argument in support of the bomb. I recommend a 
review of this chapter to anyone who wishes to argue the morality of 
dropping the bomb. 

Overall, Feifer balances his approach to the three topics appro- 
priately. The maJorlty of the book is d e d m t e d  to the preparations 
for, and conduct of ,  the battie. However, the impact on civilians and 
the information on which Feifer relies to  support his atomic bomb 
analysis are themes that run constant throughout the book. 

lbnmran contains sufficient supplementary matenals, mclud- 
mg several photographs and explanatory footnotes within the text. 
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The footnotes add significantly to the reader's understanding, par- 
ticularly in those areas where a historical perspective is necessary. 
Unfortunately, the book contains no tactical maps and only one gen- 
eral map depicting significant points on a portion of the island. 
Although Feifer did not intend lbnnotan to be a lesson or survey in 
military tactics. the absence of tactical maps pr01-e~ somewhat 
frustrating. 

Servicemembers of all grades, and civilians with any interest in 
warfare, should find Tennoran engrossing. Moreover, officers and 
staff noncommissioned officers should find lhnoran particularly 
useful. First, lbnnozan provides an instructive contrmt between 
good and bad military leadership in training and in combat Second, 
the book provides an excellent account of how soldiers act and react 
in combat. Third, the chapters concerning the handling of civilians 
and enemy prisoners of war contain myriad problems that our 
Marines, soldiers, sailors, and airmen may face one day These reai- 
life situations provide the basis for invaluable training scenanm and 
teaching points for dealing with such problems Addmonally, the 
chapter entitled, "American Atrocities," provides an invaluable 
teaching point-that is, we can never forget the law of war, regard- 
less of stress, fatigue, anger, or fear 

hnally, 1995 marks the fiftieth anniversary of the Battle of 
Okinawa Tennozan LS an excellent source of information on the 
subject Out  of respect for our veterans of this great battle and our 
Okinawan hosts, and far the educational development of our farces, 
anyone stationed 01 expecting to be stationed m Ohnawa should 
read this book. 
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ON THE EDGE: THE CLINTON PRESIDENCY* 

To best-selling author Elizabeth Drew, President Bill Clinton is a 
complex and oftentimes perplexing man. His strengths-intelligence, 
ambition, and drive-are notable. Sa, too, are his flaws. Questions 
regarding h a  "character,' his actions while Governor of Arkansas, 
and his associates' actions hounded him during the first eighteen 
months of his tenure as Commander-m-Chief. Throughout those 
months, the President's strengths and weaknesses battled to define 
the Clinton Presidency. The picture that emerged, correctly or incor- 
rectly, was one of a President lacking both a philosophical and an 
ideological core, but who was nonetheless committed to furthering 
his legislative agenda for America. For those in the White House, the 
ride w85 turbulent, repeatedly placing Bill Clinton's Presidency "on 
the edge." 

This is both the title and thesis of Drew's latest book, On the 
Edge. Drew catalogues the turbulence, documents the achieve- 
ments, and attempts to  explain the roller-coaster ride that charac- 
terized the first eighteen months of the Clinton Presidency. Drew 
portrays President Clinton as a risk taker, a man who lives somewhat 
dangerously both in his personal life and in his professional dealmgs. 
b e  after time during the first eighteen months of his Presidency, it 
appeared that Bill Chnton was in jeopardy and that his "effectme- 
ness and authority could come to an end."' As a result, and because 
Clinton lacked both a personal and an ideological following among 
the American electorate, he and his aides attempted to define suc- 
cess by the Administration's legislative achievements. However, 
these attempts carned risks When the Congess passed his initia- 
tives, cntics could argue that this was merely a Democratic Congess 
cooperating with a Democratic President. Yet where Clinton failed to 
deliver on promised IegAation-such as his economic stimulus pack- 
age or his wife's health care reform bill-he looked impotent to the 
American people His Presidency wavered during these periods. 

Drew's stated purpose in writing On theEdge is to  help readers 

' E L I U B E T H  DREW, Dh THE EDOE "XE CLlvraN P R E S O E V C ~  (Simon & Sehurter 
1994) 

"Knited Stares Marine Corps currenrls mslgned &! B Student. 43d Judge 
Advocate Officer Graduare Course, The Judge Advocate Generas School, United 
States Army Charlorten>ille. V i r e m  

lDn~u . supranote  I ,  ~ t ~ l l n f r a d u ~ i m n )  
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understand Bill Clinton and his Presidency. She does so by drawing a 
picture of a man torn between conflicting passions an ever-shifting 
political Ideology and an intense, almost all-consuming desire to be 
liked But Drew has done more Khile any writer can report a result. 
it 1s the gifted journalist who can get behind the veil and describe the 
process that leads to the result This IS where Drew makes her contri- 
bution She besns  with the inauguration m January 1993, descnb- 
ing the actinties of the Clinton transition team m Little Rock. 
Arkansas, and Kashingron D.C. She concludes with a description of 
Congress's narrow passage of a crime bill in 4ugust, 1994 In 
between, Drew tracks the Clinton rollercoaster through eighteen 
months of peaks and vallegs She reports significant events through 
the eyes of those creating, or responding to. those events. and she 
adds to that reporting a refreshing, critical analgsis. 

Dreu presents an uncomplicated easy-to-read narratiie She 
avoids jargon. activelg tells her i t o q  and praiides a picture that- 
although sometimes disturbing-never fails to  hold the reader's 
interest On the Edge contains tuenty-nine chapters. each concerned 
with one major subject or event. and Drew organizes the material 
chronologically wnhm each chapter .4lthough the subjects and time 
frames of each chapter often overlap, this organization best serves 
the authors purpose 

Comparisons to  Bob Woodward's best-seller, The Agenda,z 
although mevmble,  do a disservice to On the Edge Both books 
explore the Clinton Xhite House through the eyes and ears of those 
closest to The President:3 and both books flaw from the pens of 
respected and much-honored wi t e r s .  Hoaever, in The Agenda. 
Woodward confines the subject matter to Clinton's ~ C O M ~ Z C  poimes 
during the Admnustration's first year m office. Drew's aim 1s no: 
nearly so narrow From the earliest days of the Admmistration, 
Drew interviewed the highest officials in the White House and the 
cabinet, and on Capitol Hill, endeavoring TO document, report, and 
analyze all the significant aspects of the Clinton Presidency 

For example. Woodward dismisses as a "side issue ' * the  furor 
Clinton caused when he arternpted unilateraily to lift the ban on 
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homosexuals sewing in the armed forces. Drew expiores and 
analyzes the issue in depth. Woodward barely mentions the failed 
nomination of Zoe Haird far Attorney General and omits altogether 
the failed nomination of Lani Guinier for Assistant Attorney General 
far Civil Rights. Drew not only discusser how these episodes 
occurred, but cnticaiiy analyzes the President's missteps in each 
case. These are but two examples of how On the Edge surpasses The 
Ago2da. 

The most telling distinction between the two books, however, is 
rhe bias, or lack of bias, in each Where Drew objectively, albeit 
critically, describes President Clinton's performance in office, Wood- 
ward repeatedly inserts a distinctly pro-Clinton partisan edge. 
Although each author avers to have been fair and unbiased, On the 
Edge outshines The Agenda in this regard 

Far example, a key part of Clinton's proposed 1994 economic 
pian included a short-term stimulus package of $16 billion, report- 
edly needed to "jump start" the economy out of recesaon. (Many 
critics considered the package nothing more than a payoff to  certain 
big-city mayors who had supported the President during the elec- 
tion, which Woodward never mentions). After the House of Repre- 
sentatives approved the package, certain Democratic Senators 
began a filibuster in opposition to  the "pork" It canrained. When 
those Senators eventually abated, Woodward tells us that the Repub- 
licans took up the filibuster "with reiish"5 As the filibuster contin- 
ued during April, 1993, Woodward describes the process as "almost a 
national embarrasiment."6 Woodward never states whv he considers 
a legitimate part of the political process a national embarrassment. 
Eventually, on April 21. 1993, President Clinton publicly admitted 
defeat, and the bill died. Throughout his discussion of this episode, 
Woodward uncritically accepts the contention that the economy was 
in recession and needed to be jump started with more deficit spend- 
ing, although economic indicators actually showed that the recession 
had bottomed Out months earlier. This uncritical acceptance is bath 
baffling and an indication of Woodward's particular bias. 

Drew also discusses the stimulus package. Unlike Woodward, 
she recognizes the symbolic significance of this piece of leglsiation 
and avoids any impulse to  Inject her own partisanship. Drew tells us 
that "the stimulus program offered Republicans their first shot a t  
Clintons economic program and their first chance to embarrass the 
new President."' She states rhls not to chide Republicans, but to  
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educate readers on the reallties of Washington politics Because Clin- 
ton failed to  consult with Senate Republicans before proposing the 
bill, those same Republicans felt no allegiance to the bill or the Presi- 
dent Drew also tells us that "Clmton and his staff mishandled the 
stimulus hili at virtually every step."s Again, Drew's reponing and 
analysis, although critical. stops short of abandoning objectivity. 
This is characteristic of On theEdge 

On the Edge contains one subtle theme of particular meres t  to 
military leaders. The theme concerns one of Clmtan's many transfor- 
mations m office-his growth from a President concerned only with 
domestic policy to a President engaged and often engrossed in for- 
eign policy. During the 1992 presidential campaign, candidate Clm- 
ton promised to "focus like a laser" an the econam) In the early 
months of his Presidency, as a resuit of necessity and of choice, he 
attempted to do just that Later, world events threatened to mer- 
take Clinton and his Administration As summer turned to fall in 
1993, continuing civil strife in Bosnia. the killing of American sol- 
diers in Somaha, and pressure to act in Haiti combined to thrust this 
domestic poiicy President into the global arena. 

Drew is unapologetic in her analysis of how Clinton and his 
foreign poiicy team bath handled and mishandled each of these situ- 
ations. More than anything else, the response to each-sometimes 
resulting in the loss of life-revealed a vacuum of experience in the 
Adminisrration and in Clinton himself. Perhaps this explains former 
President Carter's recent emergence as a de facto arbiter of United 
States foreign policy To the military leader, the missteps that Drew 
describes, combined with the apparent (if not actual) reliance on a 
farmer President t o  shape foreign policy, are causes for concern. 

So, too, as Drea describes Lt, LS the President's troubled re la^ 
tionship w t h  the military Drew 1s candid in reporting the Prea- 
dent's efforts as a young man to avoid military sewice. his attempt 
to force homosexuals on the military, and the unpopularity of his 
first Secretary of Defense, Les Aspin. Drew discusses these matters 
frankly and reveals the concern that they caused in the White 
House 

In sum, On the Edge 1s a well-crafted, critical history of the first 
eighteen months of the Clinton Administration, in which Dreu 
paints a sometimes unflattering and frequently unsettling picture of 
President Clinton and his Administration She does so, however 
with the intent t o  educate, not to embarrass, to inform not to chas- 
ten In this, she has succeeded 
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OPERATION CROSSROADS 
THE ATOMIC TESTS AT BIKINI ATOLL* 

REVIEWED BY MAJOR TIMOTHY J. SAVIAXO** 

Jonathan Weisgall has presented a superbly written account of 
the two atomic tests conducted by the United States in 1946 at  Bikini 
Atall in the  Marshail Islands-code named "Operation Crossroads." 
Relying on documents that were recently uncovered and declas- 
sified, WeYelsgall offers the first true historical assessment of the 
Bikini tests. His assessment is not based on misleading government 
information to support a political 01 military agenda during the early 
atomic age, but instead on fact 

Weisgall does not just describe the tests in isolation. He takes 
readers back in time to the end of World War 11, after the atomic 
bomb was dropped on both Hiroshima and Nagasaki. He sensitizes 
you to the heated political and scientific debates concerning atomic 
weapons and the necessity of further tests. Weisgall also discusses 
the impact of the atomic tests an United States-Soviet Union rela- 
tions and the ongoing disarmament talks. 

In effect, Weisgall sets the stage of the social and pohtical cli- 
mate in America during the early atomic age. With this backdrop, 
Weisgall, in a storylike fashion, presents an interesting and readable 
historical account of Operation Crossroads. In so doing, Weisgall dis- 
cusses the fate of the 167 Bikini islanders displaced by the United 
States government so that it could conduct the atomic tests at the 
Atoll. 

As an attorney, Weisgall has represented these islanders since 
1975. He has litigated three lawsuits against the United States on 
their behalf. The book is a culmination of his two-decade-long inves- 
tigation of Operation Crossroads on behalf of his clients.' 

Despite Weisgall's representation of the islanders, he does not 
use this book as a vehicle to take "cheap shots'' a t  the United States. 

*JOhATHlh M. WEISGALL OPE RAT^\ Cnos ino~as -T~~  h a c  ~ E I E  AT B i ~ i ~ i  Amu 
(Yavallnrtltute P r e s  AnnnPahi Manland. 19941, 4lbpzges(hardcover) 

**Judge Advocate General's Corpr, Umfed States Army Currently %signed as 
B student, 43d Judge Advocate Officer Giaduafe Coune. The Judge Advocate Gen- 
eral's School. Umted Stales Amy, Chadottesvdle, Vl@nla 

lWmsgal1 has Wrltfen several Brt~c le~  eoncerrung the fate of the BMini 1danders 
as a result of BlOmie testing LO the Marshall Island3 He also was the executive pro- 
ducerof adocurnenrary film *boutOperafionCroiiroadsenfitledRad~BBtkini, rhlch 
whs nominated for an Academy Award for best documentary In 1988 
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Rather, he IS more concerned w t h  providing an accurate and 
extremely well-documented account of the events that transpired at 
Bikini Atoll Kierertheless, as the true facts unfold the record 
becomes unmistakably clear. The United States. in conducting the 
second atomic test ar Btkim, created the uorid's f i r s  nuclear disar- 
ter with littie regard for the dire consequences of atomic fallout 

operation Crossroads can be broken dawn into two main parts 
The first and most important part is the description of the atomic 
tests and their destructhe impacr on the Kiary's target fleet and the 
islands. Throughout this p a n ,  Wwsgail documents the intersemice 
rivalry between the Savy and the Army concerning these tests (The 
tests were designed to measure the effectiveness of atomic bombs on 
naval ships.) The nvalry piayed a pivotal raie in the conducr of the 
tests and indeed. as Weisgall explains, the Navy's existence hung m 
the balance 

The second part of Operation Crossroads concerns the tragic 
displacement of the Bikini islanders and their fate as a result of 
atomic tests on theu  homeland Both parts are interwoven through- 
out the book in a chronoloscai manner as the events unfold in real 
time. In so doing. Weisgall 1s able TO present a clear and understand- 
able account of Operanon Crossroads 

The firat test. code named Able. took place on July 1. 1946. The 
Army Air Force' dropped the atomic bomb from a B-29 Superfonress 
ar an altitude of 30,000 feet The bomb was detonated 518 feet 
above the Bikini lagoon's surface, whlch contained the Savy's target 
fleet of ninety-five ships The explosion was enormous and created 
the now familiar mushroom cloud. which climbed to 20 000 feet The 
bomb released explosive energy equivalent to 25.000 tons of TNT As 
a result of the Able bomb, five target ships sank. 

The second test, code named Baker, took piace on July 2 5 ,  
1946, about three weeks after the Able test. The bomb was sus- 
pended at a depth of 90 feet below the Blkml lagoon surface. Once 
detonated, the explosion created an enormous dome of water that 
rose nearly a mile into the sky The explasmn also created an under 
water shock wave and gigantic water waves that caused severe dam- 
age to many target ships and the islands. Xine target ships sank and 
dozens were critically damaged 3 

Z I t  was not until 1947 that the A x  Farce became a separate branch of the 
mihtar) In 1846 sf the rime of Operation Crossroads the hlr Farce' UaS a branch 
of the Army called the Army Air Farce 

3Weeagall includes ie>eral pictures taken at Bikinl dm11 These pictures rnclude 
the pmparatmn stage the actual erploimni. the damage t o  target rhlpr, and the 
m h t a p  c r e w  attempting t o  decontaminate the ship3 
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Weisgall's description of the explosions, their impact on the 
target vessels and the islands, the enormous preparation by the ?lay. 
and the Army for the operation. and the key personnel involved is 
remarkable. He presents such a detailed and comprehensive account 
of Operation Crossroads that you feel as if Wasgall was actually a t  
Bikini Atoll m 1946 recording the events as they occurred 

One of the revelations uncovered by Weisgall, and emphasized 
throughout the book. concerns the enormous amount of radiation 
released by the Baker test The outright destruction of the nine ships 
by the Baker bomb was reiativeiy minor when compared to the 
effects of radioactivity. A radioactive spray covered the entire target 
fleet as the dome af water Settled down into the lagoon. Wasgall 
points out that leading scientists had predicted that most of the 
radioactivity from an underwater explosion would fall back into the 
lagoon instead of dissipating Lnto the atmosphere. Concerned about 
environmental hazards, the scientific community urged that the 
Baker test be cancelled or a t  least postponed. 

Despite these warnings, the Baker test went ahead as sched- 
uled. As predicted, ail target ships, as well as the  Bikini lagoon, were 
heavily contaminated by radioactive materials h make matters 
worse, the Navy had not planned any decontamination measures. 
Consequently, the Gavy resorted to several methods to attempt to 
decontaminate the ships. Many of these methods-such as washing 
dawn and scrubbing the ships-exposed thousands of military per- 
sonnel to prolonged, unsafe levels of radiation These "decon- 
tamination" methods, however, had negligible effects on the radia- 
tion levels on the ships Weisgall notes that the science of ship 
decontamination was born at Bikini Atoll m 1946. 

Unlike the testing of ather atomic bombs which were shrouded 
in wartime secrecy, the two tests at Bikini Atoll were staged as grand 
public relations events. More than 175 reporters from around the 
world were present to cover the tests. Moreover, over 42,000 miii- 
t a w  and scientific personnel participated in Operation Crossroads It 
was the biggest news story of 1946. 

However, the military downplayed the amount of radioactivity 
from the Baker test. The story for the reporters and the pubilc WBS 
the  description of the explosion and the number of sunken ships. As 
Weisgall points Out, however, the real story concerned the radiation 
levels. Because of the enormous amount of radiation reieased, 
Weisgall calls the  Baker test the world's first nuciear disaster. 

The true mpact  of the Baker test-the deadly lingering radmac- 
tivity-remained classified for many years. This was mostly attnbu- 
table to interservice rivalry between the Kavy and the Amy.  As 
Weisgall illustrates, with the advent of the atomic bomb, the pubhc, 
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as well as several key congressmen, believed that the Kiary was now 
obsolete because ships were vulnerable to atomic attack Moreover, 
the perception was that the Army Air Force was essential to national 
defense due to its capability of dropping the atomic bomb 

As a remit, the Naiy fought hard to show that naval veiseis 
were still needed far national defense The Yavy was concerned thar 
if 11 did not take some action it would lose necessary congressional 
appropriations to sustain a postwar Savy of any appreciable m e  
Thus, it was the K a y  that ongmaily proposed Operation Croas- 
roads-ment on demonstrating that its ships could withstand an 
atomic m a s k  "better than the public imamnes it W I U "  Because of 
the public  we^, the Navy reasoned that anything less than the com- 
plete destruction of the target fleet would be considered a victory. 

On the other hand. the .4rmy Air Force's goal at Bikini was to 
sink as many ships as possible The intersemice rivalry essentially 
boiled down to a battle o ~ e r  congressional appropriations Unfor~ 
tunately far the Army Air Force, and despite its protests, the Yavy 
was put in charge of Operation Crossroads. As Weisgall illustrates 
the Nary was able to control the testing, the configuratmn of the 
target fleet, and most Imponantly, the assessment and reporting of 
the damage to the target fleet Thus, the Navy ensured that the true 
extent of the damage, especially as it pettamed to radiation. was not 
made public. 

The s toT  of Operation Crossroads cannot be told without dis- 
cussing the fate of the Bikini people To stage the testing of atomic 
bombs at Bikini the United States had to uproot 167 islanders from 
their homeland In return, they were promised that the United 
States would care for them during the testing and then return them 
to Bikini Atoll. Unfanunately, as Ivemgail notes, the islanders 
became "nuclear nomads, as the Vmted States moved them several 
times. 

Although the Bikinians were fishermen. they uere etenruallg 
resettled on KIII a small island that had neither a lagoon nor shei- 
tered fishing ground. In 1952, conditions became so bad on Kill that 
the United States had to airdrop emergency rations on to the Island. 
Because of the radiation levels at Bikmi. the islanders were not 
allowed to return home until 1969 On their return. they were 
shocked to see how much the Atoll had been destroyed or damaged 
by the bombs 

'Welrgall slio dlieuPae3 addmonal atomic feeti conducted by the Umted Stares 
at Btkmz Atoll For exmple, In 1854 rhe Urnfed States detonated a hydrogen bomb at 
Blkrnihroll Thlaraa the largertnuclearbombever exploded ll lefl  aclaferone and 
one half miles wide and 480-feet deep in the lagoon and \apanred three rm) ldands 
in the Atoll It 13 no aander a h )  the Bitmans sere shocked when the, returned to  
their homeland 
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About 138 islanders lived on Bikim Atoll from 1868 until 1878, 
when medical tests revealed that they had ingested harmful doses of 
radioactivity. Again, the Bikinians were moved to Kiii. As a result of 
the lawsuits brought against the United States, thg Bikinians 
obtained a fifteen-year, $75 miliion settlement for the taking and use 
of Bikini and a $110 million trust fund for the radiological cleanup 
and resettlement of Bikini 

Overall, Operatton Crossroads is an excellent book. With 
respect to the fate of the Bikini Islanders, however, I found the book 
to be somewhat lacking m information. This is not to  say that 
We'elsgall did not cover the  subject-he has sufficrmtly described the 
overall treatment that the islanders received from the United States 
government. Zlevertheless, @"en Weisgall's relationship to the 
islanders, and the detail in which he described the atomic testing at  
Bikini, I expected a more detailed account of the fate of the 
islanders. 

I am reminded, however, that the purpose of this book was to 
bring to  the public's attention a true historical account of the two 
atomic tests a t  Bikini Atoll. To this end, Weisgall overwhelmingly 
succeeded. i could only hope that Weisgall will author another book, 
in the same painstaking detail as Operation Crossroads, that will 
descnbe the life of the Bikinians as a result of atomic testing at  
Bikini. Such a book would be enlightening, insightful, and enjoyable 
to read-as readers will find with Operation Crossroads. 
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.4BOVE AND BELOW THE MILIT.4RT 
HORIZOS: A REVIEW OF JOHN KEEGAS'S 

A HISTORl.OF IK4REARE' 

REVIEWED BY I I h J O R  JEFFREY G. IIIEEKS'. 

In modern Rwanda. ~ e s t e r n  observers still recoil at the nsmn 
of a thin line of Tutsi tribesmen. armed only with traditional 
weapons of woad and stone, standing in defense of their hres. 
Behind them is a Christian church, filled with women. children and 
older men. They pray to a heedless god for deliverance from the 
wrath of their Hut" neighbors-people that they and their families 
h a l e  lived with far hundreds of years The thin line stands bnefly 
until overwhelmed by machete-wielding Hutus bent on revenge. The 
s u r n i n g  men flee leaiing the church unprotected. In a fit of killing 
that our modern world i s  now calling "genocide." the Hutus descend 
an the church The3 massacre the defenseless inhabitants in an orgy 
of bloodletting, shocking in both its ferocity and its scale. a scene 
That E repeated again and again across this ravished country. 

In response, the Rwandan Patriotic Front (RPF). a Tutsi-domi- 
nated liberation movement headed by a brilliant military stracegist. 
launches a ciasslc "manewer warfare ' operation They rout The 
mihtary farmations of the Hut" government and drire them from 
the battlefield Finally, appalled by The destruction the United 
Nations (US) Lntervenes *ith 5600 soldiers. authorizing them to use 
all means neceisan to preserve safe halens and protect relief  con^ 
voys until a semblance of order 1s restored. 

In this realLaarld scenar10, the thesis of John Keegan's book. 
A History of Warfare. as well as Its Imitations. 1s played out in 
excruciating decal1 In his opening line. Keegan attacks the 
"Clausw~tznn" view of warfare b) boldly declaring that,  contrary to 
\vestern military dogma, "war is not the continuation of policy by 
other means" HE thesis. startling in its clarity is that war-both the 
way a societl views war as well as the *ay it nages it-is the prod- 
uct and shaper of culture. not an extension of politics By turning 
the focus of his book to the cultural development of warfare from 
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prehistory to present, Keegan exposes the dangerous and destmc- 
twe assumptions that underlie the western approach to war, espe- 
cially in an era where the doctrine of "mutually assured destruc. 
tion" must coexist with "nuanced" operations other than war. 

John Keegan brings to this argument a prodigious intellect and 
a commanding knowledge and understanding of the material that he 
uses to support his argument. As the former senior lecturer 1x1 mill- 
tary history at  the Royal Military Academy in Sandhurst, England, 
the current defense editor for the Daily Telegraph, and the author of 
nine books on mihtary history-including the acclaimed The Face sf 
Battle-he is a master of the nuances of military history. His wnting 
also reflects a passionate commitment to the ideal that the day of 
Ciauswitzian "true war"-where all assets of a state are engaged m 
an effort to  defeat the enemy-has reached the end of its usefulness 
when faced with thennonuclear devastation. This passion becomes 
the lens that focuses the reader on the mynad aspects of military 
history leading to Keegan's conclusions. 

Keegan traces the history of warfare through chapters broken 
down by the method of warfare used by the people described: Stone, 
Flesh, Iron, and Fire. These substantive divisions are interspaced 
with Interludes that focus on the universal concerns of the warrior- 
such as terrain, logistics, fortification, and armies The underlying 
thread that binds each of these sections is the emphasis on the CUI- 
ture that wages war-both m how warfare developed from the cul- 
ture that produced it, and m turn how warfare shaped and domi- 
nated these cultures, leading bath to their rise and decline. 

One of the useful tools that  Keegan employs to develop his 
argument LS the  concept that societies exist either above or below 
the "mihtary horizon." This concept, first enunciated by the anthro- 
pologist Harry Turney-High in 1949, is that ail cultures, from the 
primitive to the most advanced, are steeped in a tradition of warfare 
defined and limited by the weapons and tactics that the culture is 
capable of bringing to the field. In a primitive society dominated by 
weapons of stone and woad and the limits of human strength, war- 
fare performs a ritualistic purpose, designed to balance the needs of 
the culture wagmg war with the mystical cosmos that the war is 
waged in A society that is locked below this "mditary horizon'' of 
primitive warfare is unable to farm armies, put officers in command 
of them, or mantain them in the fieid. Their warmaking is charac- 
terized by tentativeness in encounters with the enemy, ritualized 
combat (where the honor of the individual is paramount and casu- 
alties are law), and acts of unsustamed combat-such as "raiding" 
(brief encounters to  either kill individuals or steal property) and 
"routing" (massed surprise attacks where the warnors are driven 
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off and the less fortunate are slaughtered). The massacre of TUtsi in 
Rwanda is a reflection of the pnmitire "routing" warfare descnbed 
by Keegm, only magnified on a national scale by the aid of modern 
communications. 

Keegan marks the emergence of societies abow the military 
horizon by tracing the ability of these societies GO raise an army. find 
officers to lead and disciplme that army. and keep that army in the 
field over time. Key to the creation of these mhtary formations IS 
the invention of lethal weapon systems-such as the compmte bow 
and the bronze sword; effective methods of dehvenng the system- 
such as the chariot, the horse and the massed formations of the 
phalanx; and the formation of a society with a centralized govern- 
ment and the ability to raise the revenue, manpower, and collective 
will to put armies into the field. Indeed, Keegan's premise is that 
only through a society's ability t o  move above the military horizon 
can it form the internal stability and prosperity that emts  today as 
the hallmarks of modern civilization. 

In the seeds of a society's ability to make war lies ITS own 
destruction This truism 1s borne out in one of the most persuasive 
portions of the book. dealing with the nse and fail of the "horse 
people" of the eastern steppes-such as the Huns and the Mongols 
Keegan demonstrates that their prowess at warfare grew out of their 
near mystical union with their horses. coupled with their prowess 
with the composite bow. These attnbutes, enhanced by the their 
ability to maneuver around their land-locked foes. to mass at the 
desired time and piace and then disperse just as quckly, were prod- 
ucts of the nomadic steppe lifestyle, where men constantly moved 
wich their herds, driving herds of unwiilmg animals before them 
Keegan shows that their tactics employed the basic techniques of 
animal husbandry-the ability to move a recalcitrant herd in the 
desired direction by strtking constantly at Its flanks, the heedless 
capacity to slaughterwithout constraint or conscience. and the facll- 
Ity to operate regardless of w-eather. These tactics made the horae 
people nearly unbeatable on the field of battie. Yet their moIs of 
nomadism also led to their military downfall-the loose structure of 
their society was unable t o  settle down and rule the conquered p e o ~  
ples, and the cultures they conquered eventually assimilated even 
the must successful of these groups 

Keegan's most gripping analysis, however. comes when he 
addresses the results of 4000 years a b m e  the military horizon In 
western civilization. expressed in the 'gunpowder" revolution He 
clearly documents the nature of this warfare. which 1s steeped in the 
Clauswitzian tradmon af face-to-face confrontation of disciplined 
reg~ments m the pitched and decirve battle, all weapon Systems 
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deployed to  their maximum deadliness to  defeat and demoralize the 
enemy. Paramount in this philosophy is the belief that the entire 
state must be mobilized m the war effort to  defeat the enemy, firm in 
the belief that, as the Romans put it, "it 1s sweet and becoming to die 
for ones country." 

This warrior tradition found unparalleled success on the colo- 
nial field of battle, where that western d o m a  that equates war with 
a continuation of politics dominated less powerful cultures. When 
this tradition came face to face with itself on the battlefields of the 
Worid Wars, millions died on battiefieids characterized with their 
bloodiness and ferocity Through the Cold War, this policy continued, 
embodied m the concept of "mutually assured destruction." Here, 
Keegan exposes the danger of the western adherence to belief in 
"true war;' which Clauswitz defines as the "act of violence pushed 
to  the utmost bounds." The utmost bounds become difficult to con- 
templare when enemies stand poised with weapons of destruction 
capable of ending all life on the earth. 

Keegan's argument works in a bipolar world where two super- 
powers face off with the capability to  destroy each other. However, 
the Cold War 1s over. Instead, we  now live in a world where the 
threat of general war has receded and regional conflicts-from the 
primitive genocide in Rwanda to the opportunistic maneuvering of 
Sadaam Hussein-dominate the stratesic thoughts of the leaders of 
western democracy, It is at this l w e i  that Keegan's argument 
weakens. 

Keegan, in his acknowledgements, cites Iraq's military defeat 
and continued existence as an exampie of the failure of Ciauswitzian 
warfare when pitted against Islamic culture and Hussein's ability to 
claim spiritual victory in the face of military defeat Here, Keegan 
errs. Far from being an exercise in Clauswitzian combat, the war 
with Iraq was an expression of the American culture where "true 
war" is tempered by the constraints of law (as imposed by the inter- 
national community) and international politics of the conflict. The 
constraints of coalition warfare caused both the means and missions 
of the conflict to be dictated by cultural boundaries Although the 
military reduction of the Iraqi "center of gravity" fallowed the 
Ciauswitzian maxims of waging war, combat stopped at  the line set 
by the  limited objectives of the coalition, even thoitgh the ultimate 
defeat of Iraq had not occurred. In this sense, the f in t  major combat 
of the past-Cold War culture of western democracies has rejected 
"true war," with dubious results. 

The reader's problems magnify when confronted with a situa- 
tion such as Rwanda. Keegan has shown us the dangers of OUT mili- 
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t a q  culture, he fails t o  present us with a blueprinr to follow into 
peacekeeping and peacemaking. In Raanda, neighbors operating 
below the military horizon massacre each other with stones clubs 
and machetes. Only the mewen t ion  of General Kigame's RPF. can- 
figured in a true ''above the horizon" mili tav force was able to  
suppress the massacre This led the UN to fear \ m o r s  retribution. 
The CY response was to insert a "Clauswitzm" military force to 
stabilize the situation. then impose restrictive rules af engagement 
thac make "true war" Impassible. Time will reveal the remits. 

Keegan addresses that,  in the "ea world order that the demae 
of ciauswm creates 

the world community needs more than it has ever done. 
skilful and disciplined warriors who are read> to put 
themselves at the service of Its authority. Such warmrs  
must properly be seen as the protectors of civilization not 
its enemies. The style in which they fight for a w l m d o n -  
against ethnic bigots. regmnal warlords. ideological 
intransigents, common pillagers and organized mterna- 
tional criminals-cannot derire from the model of western 
warmaking alone 

Cnfonunately, Keegan does not present an effective model to 
replace the one he condemns His failure 118s in the gnm fact that no 
effective model BXISLS. The ritual and ceremonial aspects of primi- 
tive warfare that defuse man's violent instincts without bloodshed. 
have efficacy only u h e n  a common Culture 1s shared-something 
that the diverse international world makes impassible The success- 
ful armies af the past have been bent on either conquest or presema- 
tion of conquesr-not peace keeping or peace making In sho r t  no 
madel exists. 

As histow, A Htstory of Warfare instructs admirably in the 
strengths and weaknesses of the model of warfare that our western 
society has inherited and developed We must heed Keegan'r warn- 
ings on the danger of Tiewing war as a continuation of politics The 
failure of this, and any history 1s that in the absence of a historical 
model that reveals what should be done, we are left only w t h  a map 
of the pitfalls. and no instructions concerning either course or desti- 
nation. U'e, the warriors of the present, must a-ork chis Out for 
0"rSelWS 
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MOSBY'S RANGERS* 

REVIEWED BY ChPTAlX ROBERT B. WATSOS- ' 

Mosby's Rangers, by Jeffry D. We;ert, IS a schoiariy and well- 
researched examination of the phenomenon which became known 
aj "Mosby's Confederacy" during the Civil War Mr Wert has pro- 
duced a comprehensive study of the 43d Battalion of the Virania 
Cavalry, a unit that daringly blazed its way to  become arguably the 
most famous partisan guerilla unit in American history, rivaled only 
by that of William Quantreil. and indisputably the most eminent of 
any such unit in the eastern theater of operations during the Civil 
War. 

Unlike most previous books about Colonel John S.  Moshy, the 
unit's famous commander, this book evaluates the 43d Battalion as a 
whole. While undeniably paying homage to Colonel Mosby, Wert's 
book invests as much study to the other and most regular members 
of the unit, recognizing that ,  while it unmistakably bore the lasting 
imprint of its illustrious founder, the unit was, in the final analysis, 
an amalgam of the penonahties that comprised its mast regular and 
reliabie members. 

Mr. Wen's volume also distinguishes itself from Its predecessors 
in this area by analyzing the geopolitical composition and expen- 
ences of those noncombatant inhabitants of the area in which Colo- 
nel Moshy conducted most of his militan- operations. Delving into an 
aspect often treated only superficially by authors primarily inter- 
ested in defining the personality of the Colonel, Wert clearly recog- 
nizes that "Mosby's Confederacy" was composed not only of the 
commander or even his soldiers, but was populated by citizens w t h -  
out whom a guerilla campaign could not possibly succeed. particu. 
iarly when conducted m a civil conflict. 

This book contains several major themes relevant to the mili- 
tary reader. The primary focus LS on leadership skills and abilities. It 
also contains a gear deal of material about obtaining the maximum 
use of personnel by placing them in those roles most suitable to them 
personahties (bath commanders and troops). and an the  military's 
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relationship with noncombatants in occupied areas. especially in 
areas of aril conflict and guerilla operations 

While this book attempts TO explain Colonel Mosby'j BUCCBSS in 
terms of both his entire baTtalion and the civilian populace among 
which he campaigned, Mr. Wert's first chapter contains the obliga- 
tory background sketch of the leading character m the drama, Colo- 
nel Mosby Honever, instead of the usual excruciating15 detailed 
account of the leading character's background so often encountered 
in works of this type, the author refreshingly sums up the normal 
personal data-such as date of birth and marriage-in a few sen- 
tences. He elaborates only on incidents that tend T O  portrag those 
traits tha1 would later manifest themselves in the daring and c o w  
age that wouid make Mmby a renowned guerilla leader. 

Interestingly, the picture that emerges of Mosby's early military 
s e m c e  is that of a soldier who, while willing to subject himself to 
danger, IS nor actually reconciled to  service in the military. The note- 
worthy aspect of his early service LS his dislike for military discipline 
and reguiatmn, which in most soldiers wouid be regarded as an 
unsuitability for military service However, equally important to an 
understanding of the man's future service IS his predilection for 
prowling the forward picket pasitions and outposts. reflecting both a 
desire for action and an attempt to escape the confines and boredom 
of militan life in the rear echelon. Wen's analysis implies that these 
veri qualities-primarily a reStleSSneSS far action and impatience 
with strictures of dnli. which are incompatible with what orthodox 
military thinking would equate with those traits desirable in a "good 
soldier"-actually made Mosby the ourstanding fighter and leader 
that he eventually became 

Wen portrays Mosby as an aloof, Somewhat coiorless person- 
aiity Lacking the regality of Lee or the pageantry of Stuart or Custer, 
Mosby's personality resembles That of the stalwart yet dour Jackson 
While not as spectacuiarly successful as Jackson, Mosby displays the 
same initiative, courage and dedication that inspires devotion in his 
troops despite an unapproachable demeanor 

Yer personal admiration was not the only binding force that 
held this command together, In addition to the esprit and camara. 
dene engendered by the general success of the unit's missions, the 
very nature of the unit's campaigns attracted a personality type 
often peculiarly associated with American soldiers. Military Service 
dunng the Civil War often entailed long periods of camp life, which 
gave rise not only to intolerable boredom and dnii but also to serious 
sickness and disease. In contrast to regular military sewice, duty 
with the guerrillas generally meant fighting dunng mlSSionS of rela- 
tively short durations. followed by a return to near-cmlian Status 
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between operations. While the leadership planned missions, the 
troops returned to local farms or country homes, usually quartered 
with the farm families. Thus, guerilla membership provided the 
opportunity to fulfill one's fighting duty to the state, while avoiding 
the interim discipline and drudgery of camp life, an option ideally 
suited to the typically independent Amencan youth. 

The men who served in the battalion were for the most part 
responsible individuals, not particularly given to the looting and pil- 
lage commonly experienced in these commands. Most of the battal- 
ion's operations occurred in northern Virginia, however, and soldiers 
arguably are less likely to commit these depredations on them home 
ground. Mosby considered sutler wares and supplies that fell into the 
hands of the command during operations 89 the property of the men, 
a fact which probably contributed to the morale of men who were 
chronically ill-fed and iii-clothed Nevertheleas, except when Mosby 
was absent from the command recuperating from wounds, it appears 
that operations were conducted against purely military targets 
whenever feasible targets could be located. 

The soldiers came from varied backgrounds, including local voi- 
unteers, long-time personal friends of Mosby, regular soldiers on 
assignment from the Confederate Army, and deserters from the 
northern and, apparently, southern armies. Aside from h a  personal 
drive and leadership, Mosby's most important command decisions 
lay in the area of selecting officers to subordinate positions. Putting 
ability above penonal friendships, he appointed subordinate leaders 
who largely reflected his aggressive and daring tactical style, and 
who could be relied on to exercise independent judgment and initia- 
tive. The feats of arms performed by these men and by those under 
their leadership bear testimony to the quality of the courage, skill, 
and dedication of both leaders and troops. 

The author also examines m depth the civilian population in the 
area which became known as "Mosby's Confederacy." Experience 
has shown that it is extremely diffsult ,  if  not impossible, for a guer- 
ilia force to maintain protracted effectiveness without the sympathy 
and support of at  least B Substantial portion of the populace in its 
area of operations. Mosby's unit was no exception to this rule. 

Apparently, the local populace was quite supportive of his Con- 
federacy. Many had relatives under his command or provided food 
and shelter for his troops. Mast were impressed, especially in the 
early stages of the campaign, with his successes against the northern 
forces. For his part, Mosby undoubtedly realized that the Confeder- 
acy for which he fought was composed of real human beings, rather 
than mere geagaphical boundaries. He did not hesitate, however, to 
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impose on the local residents the hardships which he knelr would 
inevitably follow in the wake of guerilla operations 

Of particular interest in this respect LS Mosby's response to a 
situation that arose early in his career, illuminating a noteworthy 
aspect of his personality well as his relationship wnh the local 
citizenry Soon after his initial E U C C ~ S S ~ S  in early 1863, the Union 
commander of the reson threatened to burn the village of Mid- 
dleburg. located in the vicinity of Mosby's activities Presented with 
a petition by the town's leading citizens asking him to refram from 
further actions in that area, Moiby replied that the enemy's threats 
would not deter hiin from attacking the Uman forces. Although 
engaged in fighting a war on behalf of his home state, and woefully 
undermanned for any attempt to prevent the Union commander 
from carrying out his threat, Mosby's dedication to fighting the 
enemy clearly dictated h e  course of action with respect to the peti. 
tion of the townsmen. While he apparently scaled back the level of 
his operations in the days fallowing the request, his answer made it 
clear that he  would not be coerced to refrain from what he believed 
to be acceptable and effective means of fighting the enemy despite 
the repercusaons an the local populace 

Eventually, due to the frequency and intensity of northern 
patrols of the countryside, popular support for Mosby and his corn. 
mand began to waver. The author quotes an interesting diary entry 
by the father of one of Xllosby's soldiers, reflecting on the dismal 
future if Umon forces continued to scour the farms for Mosby. His 
forebodings were realized shortly thereafter when his son h a s  mor- 
tally wounded; thereafter, his disapproval of Mosby's campaign 
became explicit in the journal entnes. 

Mr. Wen's treatment of the vanous elements that comprised 
"Mosby's Confederacy'' 1s outstanding Due to the episodic nature of 
guerilla operations-form up, strike, and disband until next call-up- 
the narrative IS composed primarily of vignettes about missions that 
the author organizes into related phases during the life of the unit 
Interspersed with these campaign accounts are descriptions of inter- 
vening events that affected the local populace 8s well as indimdual 
members of the unit. Mr Wert effectirely relates the impact of other 
major wartime battles and events on Yosb>-'s operatmns and the war 
in general without getting bogged down in the details of those 
events. thereby detracting from the story of Mosby's unit This 
approach assumes that the reader has some grasp of Civil War history 
and, more specifically, Confederate States Army history. However, if 
the reader IS more interested in Mosby's campaigns and less con- 
cerned with studying his command's interaction with the Confeder- 
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ate Army, extensive prior knowledge about the Civil War is unneces- 
sary to read, enjoy, and iearnfromMosby'sRansers. 

Mr, Wert, the author of a previous work on the 1864 Shenan- 
daah Campaign, has sifted through voluminous published and 
unpublished sources in researching this book. He also has included 
an interesting selection of pictures, primarily of the mdividuals who 
figured prominently in the existence of the battalion, and a map of 
Masby's primary area of operations, a must to understand the intri- 
cacies of the cavalry campaigns described in the narrative. Broker- 
mg his information to the reader in a clear yet descriptive writing 
style, Mr. Wert has provided a useful and enjoyable book for the 
recreational reader with a casual interest in Civil War history, 85 well 
as the dedicated scholar pursuing a specific interest in Mosby, his 
unit, or the area in which he campaigmd. 
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A FROLIC OF HIS OWN* 

This remarkable winner of the 1994 National Book Awwd for 
fiction combines two subjects that fascinate A m y  lawyers: the 
American legal system and the Civil War. The book 1s hermetic. 
humorous, and thoroughly enjoyable. 

William Gaddis creates a family that enmeshes itself ~n a tangle 
of lawsuits. Most of the action takes place in the home of middle- 
aged Oscar Crease. Oscar has written an unpublished play about his 
@.andfather's experiences in the Civil War a t  Ball's Bluff and A n t e  
tam and is s u n g  a movie campany over its aiieged use of the matenal 
for a film called, "The Blood in the Red White and Blue " Oscar 1s 
laid up in his house because of a car accident, over which he also IS 
looking far someone to sue 

Comforting Oscar are his stepsister, Christina. and his friend. 
Lily. Lily E involved in a farcical will contest and. because of defec- 
tive breast implants. considers suing not the manufacturer but the 
boyfriend who urged her to seek augmentation Because Christina's 
hard-working husband Harry works for the law firm that represents 
the film company Oscar is suing, Harry recommends another firm to 
represent Oscar. 

Meanwhile, Oscar's nanagenanan father LS a federal trial judge 
hearing a series of cases involving an abstract sculpture on public 
property in which a pet dog becomes entrapped. The suits pit the 
sculptor, the municipality, the pet owner, and other parties against 
each other and cause numerous headaches for the judge. 

Rather than using a standard narrative. Gaddis presents dia- 
logue and documents from the various lawsuits to tell the story 
Included are legal opinions written in a very realistic style, complete 
with citations to old New York Court of Appeals cases The book also 
contains excerpts from the Civil War play, pages from deposition 
transcripts, and jury mstructions. 

H a r r ~ l  a struggling young iawyer in the tradition of Louis 
Auchincioss nowis,  has his hands full representing the Episcopal 
Church m a trademark infringement suit against a Soft drink manu- 

GAODIE, A h o ~ ~  os HIE Gwh (Poseidon Press 18841 686 pages 
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facturer (an the grounds that Pepsi Cola is an anagram of Episcopal). 
Gaddis includes numerous other legal actions in the novel as well, all 
of which are deliberately ridiculous. At one point, Oscar m i s t s  that 
his complaint include a count of defaming his dead grandfather, even 
though his lawyer tells him this cannot be done: "I want this in the 
complaint . .because it wiiilet them knowimmediateiy that they're 
not just dealing with some, some nuisance.'' 

The criminal actions in the book receive equal treatment, as is 
evident from this abstract from a news account of arrests a t  the 
sculpture site: 

Among the dozen arrests that evening, that of Billy Pinks, 
thirtytwo, an unemployed auto body worker charged 
with assault was later reduced to  statutory rape on his 
plea that the "provocative message on her T-shirt got his 
juices going" and the admission by the twelve-year-old 
victim that she had deceitfully led him to believe she was 
fourteen. 

This novel is nothing like the legal novels of John Gneham or 
Scott Turaw; in A frolic of His Own, there is little real action and 
nothing is resolved. Gaddis is very successful in recreating the slaw 
pace of pleadings and discovery, which in many practitioners' expe- 
rience is much closer to the real practice of law than fast-paced 
adventures. 

Gaddis is the author of three other books in the past forty 
years: The Recognitions (18581, J,R. (19751, and Carpenter's Gothic 
(1986). With each book, Gaddis's reputation has grown bath as a 
skilled writer and a thorough researcher of his topics. Although he 
has won the National Book Award once before, commercial success 
and fame have thus far  eluded Mr. Gaddls, who will turn 72 this year. 

A Frolic SfHis  Oun exemphfies one reason for Gaddis's lack of 
fame and fortune-it is difficult to  read. Gaddis so faithfully repro- 
duces the legal world that it is difficult to ima@ne noniawyers enjoy. 
ing the book or even getting through it. Although Mr. Gaddis is not an 
attorney, he obtained B copy of A m & c a n J u ~ d m c e  to help him 
research the legal framework of the navel. His depiction of valious 
causes of action and the legal process is quite accurate, although one 
can tell that his copy of "Am Jur" must have been several years old. 

For those who take up the challenge, A Frolic of His Own is 
quite rewarding. In addition to  prompting reflection on the legal 
profession, it prompts laughter on almost every page. Although 
lengthy, it is easy to  read a few pages at  a time because there is no 
real plot to keep up with other than the slow progress of the various 



210 MILITARY LAW REVIEW [Vol. 145 

legal actions. The reader is constantly reminded of their status by 
conversations, news accounts, and excemts from court documents. 

A Fr'rolzc of His Own IS not the family tragedy as depicted in 
Dickens'sBleak House. Despite the quagmire of litigation the charac- 
ters impose on themselves, they end up more or less where they 
started and do not learn any lessons. The question then becomes. 
"Whac lesson will the reader take away?" If this book were only a 
lengthy diatribe about the need for tort reform, 11 would not be 
worth reading Instead, Gaddis presents questions about the role of 
law in American society and leaves his readers to draw their o n n  
conclusions A I*olic of His Own is challenging and fun, I strongly 
recommend it. 
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LEADERSHIP SECRETS OF 
ATTILA THE HUN* 

REVIEWED BY MAJOR JEFFREY W. WATSOS' * 
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ation. The value to the reader is In the manner in which way Dr 
Roberts has ioglcaily tied these truths to  the vignette 

The book 1s splendid m 11s simple presentation of Attila s life; 
however, it does have its drawbacks The author disclaims a factual 
basis for h a  vignettes because of little written history on the Hun 
leader. This is understandable Considering that Attiia lived o ~ e r  1500 
years ago For this, the author recognizes that he developed an 
eclectic version of the real Attiia. Additionally. the history presented 
in the introduction 1s too abbreviated to fully elyoy 

Furthermore, Dr. Roberts's use of sociopolitical terms-such as 
"nation" and "national gaais"--is distracting. The Huns are more 
appropriately charactenzed as a collection of tribes with racial or 
ethnic similarities. They were unquestionably nomadic. They hare 
been described as having wandered from China to Western Europe 
devouring everything in their paths much like the sand creeps for- 
ward moved by the wind.' It strains the maana t ion  in light of this 
description, to view them as a nation 

Because few books on the life of Attila exist. to suggest that 
Dr. Roberts has inaccurately recited what IS known abour the King of 
Huns 1s unfair Rather, Dr. Roberts points out in h u  disclaimer that 
Attila's life has been interpreted differently by many individuals 
This obviously includes the version presented by Wess Roberts. 

In reading the introduction I was left with unanswered ques- 
tions about Attila's life In describing the Battle of Chalons. 
Dr. Roberts makes reference to the only recorded defeat of Attila 
However, for readers unfamiliarwith this battle. Dr Roberts's recita- 
tion 1s inadequate. Marcel Brion's book, Attila Ihe Scourge of God. 
points out that among other reasons Attila was defeated because 
cavalry tactics were Ineffectwe against a regimented army of foot 
soldiers 2 Considering that the purpose of Dr Roberts's book IS to  
teach leadership principles, is this CritiCLSm fair? Because the boCK s 
introduction was specifically intended to inform the managemenr 
tyro about an ancient leader, the answer has to be in the affirmative 
Attiia was defeated at Chalons. France, m a critical battle Readers 
should not wander why Dr, Robens used Attila as a positive leader- 
ship example after suffering defeat. 

Dr Roberts failed to cite sources for his historical presentation 
on Attila, diminishing the credibility of his mtroductian. For exam- 
ple. Dr, Roberts has Attiia ascending to the throne as the result of a 
flaming sward that leapt into Attila's outstretched hand According 
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to Marcel Brion, a shepherd discovered the sword and brought it to 
Attila, who recognized it as the Sacred Sword.3 This plausible expla- 
nation assured Attila greatness, as the  Huns were strong believers in 
omens 4 

These criticisms notwithstanding, the book successfully con- 
veys the author's intended message. Dr. Roberts begins his ieader- 
ship tutorial with B chapter entitled, "Leadership Qualities." It 
beans with Attila's life in the Roman Court uf Honorius, focusing on 
the future leader's Asiatic virtue of patience, stoicism, and certi- 
tude. From this rendering, Dr. Roberts teaches leadership qualities 
through Attila He discusses many qualities, some of which are lay- 
alty, courage, desire, decisiveness, and campetitiveness.6 For exam- 
ple, concerning competitiveness, Attila explains that an essential 
quality of leadership is to have an intrinsic desire to win. Attila 
notes, however, winnmg all of the time is not important, instead "it 
LS n e c e s s w  to win the rnportant contests." Unfortunately, when 
positing this important quality of leadership, the author fails to men- 
tion the loss a t  Chalons. 

Each successive chapter builds off of the previous chapter. The 
second chapter is entitled, "The Lust for Leadership: 'You've Got to 
Want to  Be in Charge'." Dr. Roberts describes the successful ieader as 
one who has "an intrinsic desire to achieve Substantial personal 
recognition and [IS] willing to  earn it in all fairness." He also incorpo- 
rates Some time honored maxims-such m, "remember that sweat 
rules over inspiration." 

National leaders, who doubtlesdy see value in the book, have 
given D r  Roberts's work nnging endorsements For example, H. Ross 
Perot was one of the first to read the book. H a  endorsement led to 
his rift with General Mators (GM) Chairman, Roger Smith, when 
Perot attempted to distribute copies of the book at  a dinner for 
managers of GMs new Saturn division. According to Dr. Roberts, the 
recitation of this event by author Albert Lee launched Attila into the 
limelight. Victor Kiam, Joe Theismann, and Dr. Denis Waitley are 
among several national personallties whose endorsements are listed 
on the inside cover of the book. All commend Dr. Roberts's style in 
teaching the basic tenets of leadership. 

However, not all who read this book enjoy its message. Herbert 

$Id. at 66 
*Id sf 242 
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Mitgang reviewed the book for The .\'ee~c York Timas in Apni, 1989.6 
His review is mare acerbic because of Dr Roberts's use of Attila to 
present leadership pnncipies. Mr. Mitgang suggests that the Attila- 
isms are presented with the ''cadence of Charlie Chan speaking to 
his 210 1 son."' This comment obviously LS directed at Dr. Roberts's 
writing style rather than the substantive leadership style the book 
teaches. Cindy Sknycki of The Washington Post also reviewed the 
book. Less caustic than Herbert Mitgang. MMS. Skrzycki compared 
Attila to another leadership book. Leadership is an Art. by Max 
DePree.6 She describes Attila as a ' take charge, be aggressive. fer- 
ret out your enemies" type book.e By comparison, hls Skrzycki aug- 
gests that "[,If the CUI~OUE appeal of Attila lies m its simplistic pro- 
nouncements and outrageous presentation, quite the opposite 1s true 
of Leadership Is ah A T I . ' ' ~ ~  Max DePree's book seems to appeal to 
Ms. S k n y c h  as a "kinder, gentler'' type book.11 Fmally, Kevin 
Maney of USA TODAYpresents a less critical review of Dr Roberts's 
baok.12 His review- delves deeper into the problems that D r  Roberts 
encountered in getting hm book published.13 On a positive note, 
Mr Maney says that "the buzz among publishers is that Attila could 
be the most popular management book since One-Minute 
Manager,"la 

Yr, Maney's review is also interesting for its biographical sketch 
of Dr Wess Roberts.15 Dr, Roberts earned a doctorate in psychology 
from Utah State University in 1973 He joined the Army Xatianal 
Guard and worked with leadership schools where he kept a "lot of 
notes about 1eadership"Le He built a file on leadership principles 
until 1983 when he began work on Attila, which was rejected SIX- 

teen times before it was finally published." Dr. Roberts IS a person- 
nel executive with Fireman's Fund Insurance Company.lB where he 
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doubtlessly has been able to craft the book from his own experiences 
in management. 

From the varied comments by reviewers, it is obvious some do 
not like his use of Attila as the central character for teaching ieader- 
ship. These comments aside, a number of influential and successful 
business leaders subscribe to Dr. Roberts's ieadenhip principles. Per- 
haps this favorable reception is due to  the many truths found in the 
book. Far example, A t t h @ v e s  counsel to "[rleward Huns of charac- 
ter and integ?ity-far they are rare." Those in the mil i tm,  as well as 
any other similar corporate structure, can identify with Attiia's 
counsel on promotion. 

Any promotion will require an adjustment on your part as 
well as on the part of those who remember you in your 
former role. Have patience with yourself and others. 

Attiia lost a critical battle a t  Chaians to Aetius, a Roman war- 
nor. Attila learned that the stone axes of the Huns were no match for 
the swards, bronze helmets, and body armor of the Romans. This 
disaster left between 162,000 and 300,000 Huns dead on the Cata- 
launian Plains near Chalons. From this loss, Attila teaches in Chapter 
15 some of his "lessons learned." He counsels that 

[wle must never fail to analyze the past. No bleached bone 
of a battle-last Hun must go unnoticed as we prepare for 
the future by laying aside the Ill-conceived and undis- 
ciplined strategies of our past, 

Finally, we end where we began: Attilaisms These stand-alone 
"pearisd are an excellent summary of Dr. Roberts's leadership 
beiiefs They are the  capstone of an entertaimng and educational 
leadership primer. Just as the book is subdivided into chapters, Wess 
Roberts has subdivided the Attilaisms into m a o r  subject areas. For 
example, Attiia provides thoughts on advice and counsel, courage, 
delegation, and goals among other topics. Again, Dr. Roberts has 
integrated real-life experience into these areas, adding value to 
them. On delegation, Attila counsels, "A wise chieftain always gives 
tough assignments to  Huns who can rise to the occasion:' There are 
also practical lessons to be learned from these truths Concerning 
goals, Attila counsels, "Superficial goals lead to superficial results." 
Another of similar practicality "A Hun without purpose will never 
know when he has achieved it:' 

Leadership Secrets of' Attila the Hun 1s worth reading. 
Dr. Roberts has learned from experience what he believes are the 
finer points of leadership, and has packaged them in the broader 
context of each chapter. Finally, he integrates these points into his 
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chronological presentation of the life of Attiia This book is must 
reading for entry level managers. I also recommend ir to prafes- 
mnals who, through career progression, have become personnel 
managers. The value of this book as an aid to self-teaching ieader- 
ship skills can perhaps be best summarized  by Attila himself: "Teach- 
able skills are for developing Huns Learnable skills are reserved for 
chieftams.' 
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