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RULES OF ENGAGEMENT 
FOR LAND FORCES: 

A MATTER OF TRAINING, NOT LAWYERING 

MAJOR MARK s. MARTINS' 

The Commission concludes that the .  . . ROEcontr ih ted  tu 
a mind-set that detractedfrom the readiness of the [U,S 
contingent of the Multinational Force1 to respond to the 
fer rar is t  thwat  whichmaterializedon23 October 198-1. 

oepartment ofDeJme Commission o n  the 
Beirut International Airport terrorist act 
that killed 241 marines and saibrsl 

Furthennore, this [courtmartial] strongly recomlnends 
to the convening authority , . . that rules of engagement, 
in general, were m t  clearly stated to the soldiers, and 
specVically, that the use of warning shots by  the Platoon 
Leader and Sguad Lea* to halt ,fleeing dvilianr' who 
were suspect only because they were running away, was 
contrary to standards of d v e  cam and shows negligence o n  
thepart of the chainofcommand. 

United States A r m y  courtlnartzal panel 
upon sentencing Specialist J a m s  A .  Mo%':riS 
for  negligent homicide @a Smnali duilianZ 

*Judge Advocate General's Corps. Urnred Stares Army P r e r n t D  wlgned  as an 
In~fmctoi, Infernafmnal and Operalional Law Uw8sion. The Judge Adweare Genersl's 
School, Krured States Amy.  B S., 1083. Unlfed States Bllltary Academy. B A Han, 
Palif~ci,  Phiiomphy, and Economies, 1st el-, LOS&, Oxford Univenlty J D , magM 
m m  Lzzdn, 1000, Haward Law Schaol, LL M , 1804, The Judge Adrocate General's 
School, United Stater A m y  Formerl) sulmed 81 an Infernallanal and Oweratlonal 
Law Attorney. &mor 'mal Caunsel, Chief af M a l  Asslrtance. Chief of Admmilra- 
five Law, lOlsi Airborne Divldon (Aa  A%~BYII], FOn Campbell, KenIuekX 1080-1883, 
Funded Le& Educarmn Progam. 1087-1000, Brigade S-4, A%3iStant Bngade 5-4. 
Platoon Leadey, 3rd Bngade, 826 Awborne Ulwelon, Fort BTW, North Carolma. 
1085.87, Rhodes Seholamhlp 1883-1981. Previous wbhcafions Note, Fee n8 lhz 
W i d  B h s  Woiiers sf AlMneys' Fees I?? Indtatdual Ctml RwhU Acliom Stnoe 

Leadtng Cams, 103 HAW L. REI. 137, 200-3W 110881 ( c u e  comment on Teame Y 

Lane, 488 U S  288 (1088)). "ha art~cie IS based on a wnften di9Jertf8tmn that the 
author Jubmlffed to satisfy, In pan,  the Mmfer of Laws d e m e  rewirements for the 
4Zd Judge Advocate Officer Graduate Course 

'UEP'T OF DEFENSE, R ~ m m  OF rac COMVISSIUI ov BElRm LmauAnaNAr AlRPDRI 
~ R R O R I ~ ~ A C T ,  k ~ m Z 3 .  1083, at 135(20Dee lO83)(unel~~f~edvers ionl  jherelnaf- 
ICI DOU REPDml 

Vrnled Stare6 V. Mowns, No. 68 (Fan Carson & 4th Inf Ulv (Mech.1 1 JUlY 
I8831 (rencenee warkaheefl 

". Jeff u , ioz HAW L REV 1278.08 ~ i o a g l ,  n ~ e  svprame court 1988 ?km- 
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I Introduction 

United States soldiers and marines face hard c h a m s  about 
what, when and where they can shoot As the two epigraphs sug 
gest, and as this article will mamtain. these same soldiers and 
marines often get little help from the rules of engagement (ROE) .3 

Over the past three decades. ground farce commanders and judge 
advocates have searched for  an effective method of imparting ROE 
to subordinate commanders as well BS to individual soldiers and 
marines * The stakes are high in this search. Without an effective 
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method, a t  least two dangers to military missions become more h m i -  
nent. The first danger is that troops will respond tentatively to  an 
attack, thereby permitting harm to themselves, to fellow saidien,6 
or to some mission essential facility. The second, opposite, danger i s  
that troops will stnke out too aggresmvely, thereby harming 
innocents. 

An exampie of the first danger occurred in Lebanon in 1983, 
when marine sentries-having been given contradictory ROE- 
responded tentatively to  the approach of a truck bomb toward their 
barracks at the Beirut Airport An example of the second danger 
occurred in Somalia in 1993, when an Army soldier-who later 
would claim that he was firing a warning Shot as permitted by the 
ROE-killed an unarmed Somali civilian who was running away and 
posed no threat.7 An untimely over.tentative or over-aggressive 
result could turn a successful deployment into B political failure. In 
an age of instant global telecommunications, the achievement of 
strategic United States goals through military operations LS vulner. 
able both to killings of soldiers at the hands of terrorists and to 
killings of defenseless noncombatants at the hands of American 
soldiers. 

This article argues that ROE will provide optrnal guidance to 

The High Contracting Pmles  at all times, and the Partier fa the eonficf 
10 time of armed confict.  shall emwe that legal a d m e n  are ~ ~ ~ l l a b l e .  
when neeemary, to advise mllltary commanders 81 the appropriate level 
oniheapph~alionof  rheConventionsandthiaPratocoland ontheappro- 
onate ln~rmcfion fa be Oven t o  the armed forces m this Subleer. 

T h i s  Incident-the focus of the  m u r t - m ~ r t 1 ~ 1  quoted m the second epi@ph--lb 
deicrlbed morefuUy inf%notes38-48, 217-218 and aceampanyinglea 
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United States ground forces8 only after these forces refine their 
doctrinee and alter the tramng of individual soldiers The unpredict- 
ability of armed engagements and the inherent cognitive hmmtmns 
of humans under Stress define the role ROE can play m guiding 
individual soldiers toward appropnate decisions about when to fire 
That role, although potentially deciswe. 1s extremely narrow and 
must play itself out mostly before the shooting starts. For when the 
shooting starts, soldiers foilow those principles that repetitive or 
potent experiences have etched into their minds. If those principles 
conform both to tactical wisdom and to relevant legal constraints on 
the use of force. then the larger System of ROE governing the ground 
component in a particular deploYmentlO will best seme militan, 
objectives and national interests 

Accordmgly, this article formalizes the search for an effective 
method of irnpanlng ROE by seekmg the ideal placement of ROE 
within land force doctrine and training. The article's starting point IS 
a problem how can ROE best help individual troops avoid the 
extremes of over-tentative and undlsciplmed fire? Solring this prob- 
lem demands careful analysis a5 well as a rational choice among 
options.)] The analysis should reveal the misconceptions that doc- 
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trine and training have sometimes created while permitting senior 
decision-makers to optimize the diverse objectives that ROE further. 
This article seeks to furnish the needed analysis and recommend 
improvements while recognizing that no course of action will elimi. 
"ate all errors that might be made by those at the trigger or in the 
command post. f i e y e  1 charts the problem-salving method that this 
article will faiiow.12 Fiere 2 depicts the unsystematic approach it 
attempts to avoid 13 

Recent changes in Army doctrine, in national security strategy, 
and in the world at  large have heightened attention to land force 
ROE because the changes mandate that modern land forces be highly 
flexible.'' Individual soldiers, as well as their units, must be capable 
of applying appropriate levels of force across the spectmm of miii- 
t aw  operations. The ROE must not only permit the field commander 
to assert the important interests of mission accomplishment and 
force security, but also must keep calibrated military farce under 
legitimate civilian controi. Moreover, ROE often must serve these 
functions during politically delicate multinational operations. 

Achieving optimal use of ROE will demand, among other mea. 
sures, that soldiers receive scenario-driven training on B new indi- 
vidual task, that the Army and Marine Corps endorse revisions to the 
Joint Chiefs of Staff (JCS) Peautime ROE (PROEI, and that judge 
advocates develop skills to perform a more active and useful role in 
the ROE process. Yet these and other specific recommendations 
require elaboration and support before readers accept them. Accord- 
ingly, part I1 of this article introduces the problem of saidien who are 

I*hgure I depicts the four step of the problem-mlving model developed m 
MER F ~ S H E R  & WILLIA. UBY, G m h ~  TO  YE^ 68-71 (1883) This a h p i e  model conforms 
both to the tenets of decision theory developed m the souieea cited myo, note 11. 
and to the Army approach reflected in FM 101-3, SWopwallons For the purpases 
of this article. this model IS suwrior to the su-step model typically used by Army 
SIBff.,aeeFM101-j.ST*nOPER*noas,m~onote 11, atF-4,bcnvsetheArmymodel 
Pnnclpally treats problems that we "welldefloed" or of "medium ~Lmclure,'' BQ 

oppoaed to "Ill-deflned" problems. See, e..., Combined A m  and Servxes Staff 
Sehool, UNted SlsteJ Amy, Staff lkehnrques Exercise FLZI-I. para. 4 (18921. The 
Fisher model a d d r e e s  iUeU to problems a t  all levels of deflrdlflon or ~tmeture Ses, 
e 9 ,  Hnrvnrd Negoliallon Projeer, Overhead 1-5, Needed A mol For Jolnt Problem- 
SoluinB. w a  I11 (1888) ( r e f e m 8  to Lhe four step model - a "'thinking fwl' that 
13 . . Univenal - Apphcable to anythmg") (on flle with author) 

8"hgurs 2 depicts ROE part of a fradnmnal, u ~ y s t e m a l l ~  nppranch to the 
dangcn of over-lentatwe and undiwipuned flre The disllked symptoms of undr-  
clpllned f h e ,  unnece-ry eivillan c ~ ~ u a l t l e s ,  unfavorable media coverage, and soldier 
fmSfrsflOn or feotatlvcnes disevared more fully m part I1 IWa, are treated with 
Intuitive remedies ~ o n s l ~ l l n g  of written guidance and puluflve enforcement. dir- 
c u e d  at length in part 111 C %who. 

"See, e.p , GE)IER*L Ga~mv R SULIVAP & LmLmNAhT CoLOYEL JAUEB M. DLBIx. 
SmmOIc SlVoi~s I h m ,  U h m ~  ST*M ANY WAR C~LLEOE,  L*NO R'ARFARE IN THE 
P l m C ~ a n a r  1(1882),-nldtnPIL. REv.,Sept 1883, at13 
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e i ther  o v e r - t e n t a t i v e  or undisc ip l ined  w i t h  c h a r  fire and n o t e s  that  
ROE alone c a n n o t  e l iminate  these  e x t r e m e s .  Pan 111 searches  out  
under ly ing  causes  of  t h e  p r o b l e m  a n d  i d e n t i f i e s  corresponding  defi- 
c iencies  in present  ROE doctr ine  a n d  training.  Part IVcons iders  t h e -  
oret ical  cures sugges ted  by t h e  causes. Part V proposes  a program o f  
specif ic  act ions  Part VI addresses  potent ia l  object ions  15 
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TRADITIONAL TREATMENT 

9 

This article  cons iders  b o t h  war a n d  operat ions  o ther  t h a n  war 15 

It c o n t e n d s  that  a n  internat ional  law adv i ser  can contr ibute  t o  m a n y  
kinds of mil i tary  operat ions  in more t h a n  t h e  tradi t ional  ro les  of 

hnhlhe  CLAMOI 
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"advocate," "judge," or "conscience."17 Accordingly. although 
authored by a lawyer, this article is not a zealous prosecution of 
ciient interests within an advenanai setting,l8 IC IS not a determina- 
tion of what iegai rules or precedents require;18 and it is not a state. 
ment about the moral or ethical thing to do.20 The argument that 
land farce doctrine and training should change is an argument about 
how to help solve a problem, only one part of which is "legal." In 
making the argument, this article articulates a distinctly modern role 
of the lawyer as  counselor."^^ 

ii. The Problem 

Whether deployed as peacekeepen, countennsurgents, peace 
enforcers, or conventional warriors, United States ground troops 
sometimes make poor decisions about whether to fire their weapons. 
Far from justifying enticism of individual soldiers at the trigger, this 
fact provides the proper focus for systemic improvements. The prob. 
lem arises when the soldier-having been placed where the use of 
deadly farce may be necessary-encounters something and fails to 
a ses s  correctly whether it is a threat Then the soldier either shoots 
someone who posed no such threat, or surrenders Some tactical 
advantage. The lost advantage may even permit a hostile element to 
kill the soldier or a comrade 

A c lmie  example of this deadly dilemma was the hesitant 
response of the marine Sentry near the Beirut Airport a t  0620 on 
October 23, 1983 Consider the following sequence of 

relref or humanitadan aulsfnnee. S e e g m o l l y  DEP'T OF Anmr, FlELLl MA~UIL IW-20 
MIL OPERA~YIS IN l a w  I N P E V E ~  C m n m  (5 Dee I8801 [hereinafter FM 1W-201 
[ertabllshmg presioua A m y  doetnne for iueh operarron31. Colonel Rlchard Y Swam 
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Marine Sentry 

1. Stands guard just outside the 
marine compound, watching 
overaparkingiot. 

Mercedes W u k  

2.  Circles the parking lot twice, 
then gathers speed, crashes 
through concertina wire banier, 
and barrels toward the com- 
pound 

3. Without suspecting the unfa- 
miliar truck, waits and watches 
from his Sentry post, which is 
sandbagged to protect against 
sniper fire. 

4. Hurtles toward a little-used 
rear gate of Marine compound. 

5 .  Crouches in the corner of 
sandbagged post. Fellow Sentry 
at nearby post loads magazine, 
chambers round of ammunition, 
but then fails to fire.23 Contrary 
to instructions an B "rules of 
engagement" card in their 
pockets, neither sentry has a 
magazine of ammunition loaded 
in his M-16 rifle.24 

1975-1886 Av ERA or V ~ L E N T  PEACE 181-260 (1888). MICHAEL PET=, PEACEYIEPEPS AT 
W~R[1886),~ellndaBeek,Inpu4s~anaMauorre, NEYSUEEY, Nor 7, 1883.at85 

*5D0-DREPoRT.dU?xanofe I,at85Idetailingtheacoonsafthe?ientnesonPorfr 
6 and 7) 

Z'Mannercarned a 'White Card beanngrhefollowlngten 
The midon a1 the Multi-national Force IMNF) IS to keep the peace The 
following rules of engagement will be read and fully understood by all 
members af the Umted States contlneent of the MNF 

-When on p i t ,  mobile or loot patrol, keep B laded m W n e  in 
the weawn, weapons will be on safe, with no rounds l o  the 
chamber 
--Do not chamber a mund unleg. Instructed to do so by B ~ommls- 
sioned officer unless you must act 10 immediate a l l -dafenr  
where deadly foreelrauthorued. 
-Keep ammunition for crew-served weapona readily available but 
not loaded In the weapon Weapons will be on Jafe st aU tunes 
-Call local farces to misf In all self-defense efforts Notify ne* 
senmi command immediately 
--Use only the mlnlmum degree of f o r e  neees;*lry to aeeompllsh 
the mmmn 
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6 Rolls through  t h e  g a t e  and 
bursts  across sandbag  harnca.de 
Crashes  into  t h e  ground floor of 
the four-stoq h e a d q u a r t e r s  
b u i l d i n g ,  a n d  detonates load of 
e x p l o s w e s  Kills 241 marines  
a n d  sailors.  

The  first of t h e  two epigraphs  s t  t h e  h e s n n m g  of th i s  article r e f l e c t s  
t h e  official  v i e w  that  ROE contr ibuted to t h e  inadequate s e c u r i t y  at 
t h e  cornpaund.25 a l t h o u g h  b lame  for t h e  tragedy properly  hes w t h  
Several causes.= 

-Respect elillian property, do not attack II unlee~ absolutely nee 
e3- to protect fnendly forces 
-Proiecf mnoeenf cii ibani from harm 
--Respect and Protect reeo@ued medical agenrles such ar Red 
Crow Red Crerenf,  etc 

These d e s  of engagement xi11 be foUaved by all members of the Lnsed 
Sfatel MNF unleg~ Orherw13e dliecfed 

In addition to the ' White Card." the Maline guards at the Airport *ere subject 
to ~ Y Y  other formi of guidance t l r s t  the Battallon Landing 'Itam (BLT) 1 8 hlarlnei 
Compound WPI supparedly abienmg .Alert Condirian I 1  the second highest alert 
w ~ t u r e l n  a~erieroffoureondilronl barred On the probabibt) of attack 

[Attack prabable] 
,411 porlflons remforeed to Cwo ~enf i l e s  (off-duly guard force 

alerted. L4W antitank rockers rsssued) 
.Machine guns and ~ W S  manned 
Forward a r  contrders artdlew obWlVpr3 to roof 
Reaction platoon alerted 
Emergene) departures only 
Search of d l  entering eivillan ?ehiclei 
Cobra hehomers alerted 

'*The 'PFeYnce' and 'peacekeepmg' nature of the ml%ion statement the 
fallure by the cham of command to lncreare troop dispersion m light of the defermiai- 

http://harnca.de
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h evaluate fairly the actions of the marines in Lebanon, or any 
American troops engaged ~n operations other than war, one must 
consider two criteria. First, troops should demonstrate initiative in 
defending themselves and members of their umt. Second, troops 
should apply all levels of force only when necessaty.9' The f in t  

lrgence increased the scale of the eventual enemy SUCCI(CI intenfional and urnten- 
rlonal deviations from ~eeunly  procedures proved to be the immediate caueeb of the 
disaster 'k td. ( 'Unfonunafely. the mannes around [Beirut lnternatlonal Alrwrtl 
kept their old [White] ROE cards"). Sagan, mpro note 16, at 464 n 12 ("Unfor- 
tunateig. these new [Whne Cardl ROE were not extended to the United States Marines 
~ffheBeirvtInrernationalAlrpan(B1A) u h o x R O E  suegestedfheyahould fileonly if 
h s n  "m ' I )  .... ~ , 

It 13 imponant to emphasve that while the Beirut bombing cmfalni teaching 
p m f i  about the ROE ~n effect, analysts ai the bombing cannot resronahly conclude 
that ' better" ROE uould  have orevenfed the f r u e d v  Such a m n ~ l u ~ m n  would be I .  
wrong The official mvemgaoon confirmed that e w n  if the mannes on the ~ u f e i m o ~ f  
senfn posltlons had begun finng at the moment the tmek esme into view. Beat 
damage and destructLon uauld  probably habe occurred 

The FBI Forensic LPboraforv described the  bomb as the lamest conven- 
tional blsrf ever seen by the expiasire experts community Bared uwn 
the FBI analyrii of the bomb that destroyed the Cmfed Stales Emb-y 
on 18 April 1983. and the preliminary findingr an the bomb "bed on 23 
October 1883 the Commission bebeves that the explanive e4uirslenl af 
the latter d e \ a e  wes of Such magnrlude that mdor damage to the BLT 
Headquaner. building and n@dicanf cauualfiei aould  probablg hare  
re idfedeveni f fhe  ternonattruck hadnot  penetrated the CSMWdefen- 
w e  penmeter but had detonated m the roadway mme 330 feet from the 
building 

DOD REPORT, mpl a note I ,  at 88 
2nCf FM 100-5. OPERATIONS, supra note 8 ,  at 13-4 (dexnbmg the p~inciples of 

"Seeur~ty" and ''Restrunt' ) A m y  and Joint wrvlee doctrine hold that six pnnerples 
should guide actions dunng ~ p e i a f l o n ~  other than *ai 

Oblectzw-Direct eww m h f a ~  operation toward a clearly defined. deci- 
~ i i e ,  and artamable objectne, 
L'mlyg(Umt-Seek unity of effon toward every objective, 
Iqzi%mocv-Sustain the wllUng ~eeeptance  by the wople of the right of 
the mvernment to sovern er of a smuo or azenw to  make and c u m  out 

l e  id at 13-3 t o  13-4. Joihr PLB 3-0. mpra note 16, at V-2 fa V-E The principles 
bearing most directly on use of force by the  indiridual moldier we reifmint and s c u -  
nt? The other pnnc~ples speak pnmanly I o  commanden Note that restrunt i s  not 
ine~ns l~ ien t  with employing "ovenuhelmmg" farce, because if IS entirely wssible t o  
o5enuhelm an opponenl withovf physically harming him 01 others See, D y , General 
Cohn L Powell. L'mted StoIen Foreei ChaiIm@s Ahead, FaRCiOh Am, Winter 
1892 83, at  32, 37, 3 8  ("When force 13 used deftly-In smooth coordination with 
diplomatic and economic polley-bullets may never have to fly") See also JOINT Pus 
3-0. ~ p r a  note 16. at P 3  to V 4  (nofmg that the emeepl  of restraint ' does not 
preclude the a~phcaf ion  of ovewhelming force, when appropnale. to display CS 
iemlve and commitmenC ) 
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criterion recognizes that a military farce must protect itself to 
accomplish its objective. The second acknowledges that use of exees- 
Sive force could jeopardize claims to legitimacy and frustrate both 
short-term and long-term goals 

Soldiers too reluctant to fire then weapons prevent military 
units from achieving combat objectives In a study of soldier behav- 
ior in combat during World War 11, S L.A. Marshall found that most 
infantrymen he interviewed never fired their weapons, even when 
directly confronted by enemy forces 28 Among the nanfirers were 
those who ' 'had seen clear targets and still did not fire 1 ' 2 8  Applying 
the axiom of Infantry tactics that fire and maneuver are what defeat 
the enemy in combst, Marshall concluded, "Toss the willing firers 
out of an action and there can be no vxtory."30 

Unduly inhibited soldiers also deny units success m operations 
short of large scale combat, as the example from Beirut illustrates. 
The destruction of the headquarters and a maor portion of the 
armed American force marked a clear failure to accomplish the 
stated mission "[no establish an environment that would facilitate 
the withdrawal of foreign military forces from Lebanon and to assist 
the Lebanese government and the Lebanese Armed Forces (LAF) in 
eStabliShingsovereignty and authority over the Beirut area.''31 

As soldiers feel more restricted in using farce and as fnendly 

sold at 60 64 Marrhall propored that a Poldiers reluctance 10 llre stemmed 
from ' the ficr that he comes from a. civilization m r\hlch aggesslon. connected uith 
fhefakmsoflife. irnrohlblted and YnaceeDfablc 'id at 7 8  Hesupnestedrhatleaderi 
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deaths mount, public support for a foreign deployment may fade 
quickly in a nation that abhors American casualties. The eventual 
result can be a strategic victory for a weaker enemy. Eight months 
before the bombing of the headquarters at the Beimt Airport, an 
Islamic terrorist wounded five marines with a grenade, beginning a 
stream of media reports that depicted the marines in Lebanon as 
targets of fire from opponents of United States pollcy32 Within 
months of the airport bomb attack, the United States revened its 
policy and moved all mannes off-shore and out of Lebanon, leaving 
the fragile Lebanese government to  fend for itself. Ten years later, 
press coverage of the more recent deployment to  Somalia lncluded 
caricatures of United States troops BS targets before the death of 
eighteen Americans in a firefight with a Somali faction.33 Within 
days of that firefight, the United States announced a deadline for 
complete withdrawal from Somalia and abandoned major policy 
goals.34 When fully sensitized by an ""distracted press corps, Amer- 
ica will not tolerate the perception that its soldiers are sitting ducks. 

On the other hand, soldiers who fire too readily also erect 
obstacles to  tactical and stratedc S U C C ~ S ~ . ~ ~  Soldiers who spray fire 

33See. eg., Keith0 Richburg, Uni t rdSLa~~RoDpsmSmnol iaE l .pre*Ang~ 
Co@.slon OLw Mtslon, Chief Rob .\!m 18 Dadging Bulku,' 01 Says, Was" POST 
Aug 16, 1893, at A I ;  Bill Mitchell, United Slates m soul Mo .Mors ' h o p s  lnlo 
Smnalia , USA TODAY, Aug 2 5 ,  1993, at 10A (cartoan depicting three soldiers 
weanng bvll Q eye targets around their necks) 

W e e  Susan Page, Rangers Pulkd Out, Chnlon mdm S m l t o  emf, Y~USDAY, 
Ocf 20, 1893, at 22 (reporting the Preildent's pmmlse to wllhdraw dl United States 
forcesbyMnrch31. 18841. 

mme friendlv fire rncidenlr 

MAJOR CHARLES R. SBWDEII. Amlceme "vs Pnoamu OF h i m x o ~ i  hm rh Mmerr WAR 

"he high propornon of casuallie8 due Lo fnendly fire m Operation Desert Storm 
ha renewed interest m Shrader's obopwClons There weie 28 mcldenl;r of United 
States fire being directed awnsf Amencan forces durlng OweratIan Deren Storm In 
aU. 36 of 148Arnedeandeaddledfromlnendlyfire. Ground flghtingaeeountedfar 16 
Ineldenfa, In which mound-to-mound fire k l e d  24 mldlen and wounded 61 others. 
Alr.to.ground flre accounted for 9 meidenta. kilhng I1 soldiem and wounding 15 a, 
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when they should not do so sabotage any operation in which the 
United States seeks to bolster the l e @ r i m i q  of a government or 
faction. The most important modern Lllustration of this 1s the con 
duct of some United States .4rrny forces in Vietnam Soldiers did not 
n in  the hearts and mmds of the Vietnamese people because--as one 
senior officer from that conflict has admitted-some soldiers were 
applying firepower "on a relatively random basis" and "just son of 
devastatling] the countryside "36 A Bntish general who witnessed 
American operations in Vietnam described United States tactics as 
"prophylactic firepower. which means that if you do not know 
where the enemy is. make a big enough bang and YOU may bring 
something down ' ' a 7  Because the local civilian population rather 
than enemg guerrillas often receiied the fire, the Army foiled Its 

' - I d  (quoting Brigadier General W F K  Thornpron) 
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awn avowed counterinsurgency strategy and ensured the Success of 
its enemy.38 

A more recent example of the dangers of undisciplined fire 1s 

the  case of Army Specialist James Mowris.39 On the morning of Feb- 
ruary 14, 1993, Specialist Mowris' platoon was conducting a sweep 
of a Somali village to seize weapons and munitions that observers 
had sighted there.40 If necessary, the platoon also had the mission to 
disarm members of one of the Somali bands that had been interfenng 
with international famine relief efforts m that troubled ~ o u n t r y . ' ~  
After initially sweeping the village and finding a few small arms and 
live mortar rounds but no armed Somalis, the piatoon paused while 
an interpreter questioned a villager. The platoon leader then noticed 
two Somalls running between buildings of a nearby abandoned mili- 
tary compound and ordered the platoon to chase them. In the ensu- 
ing chase, BS one of the men ran from members of the platoon, the 
platoon leader and a sergeant fired shots into the an in an attempt to 
get the Somalis to stop. Specialist Mowris pursued one of the men 
into a bushy area away from She buildings and, aftershouting "there 
he fired what he later said was "a warning shot in the dirt" to 
convince the Somali to stop running a ~ a y . ~ 3  

"Id Although Speciallit \lawns' platoon, pan of the 984th Mdlary Police 
Company consisted of mihtaw policemen rather than infanlwmen, the m m m  
resembled f h o r  af many A m y  and Marine Carps infantry units during the Somalla 
deployment See Mqor General S L Arnold b Major David T Stahl. A Power PTojac- 
IzonAmyin opprations other nian war PlnrsETER' Winter 1993-94, at 4,20-21. 
Colonel F M  Lorem, Law and Anarchy m Somaiia, PIRAWTER~. Winter 1983-94, 81 
2 7 . 3 1 .  

'lExhibif 8 Lo Report of Article 32ib) InieJrlgafIng Officer Sworn statement of 
Staff Sereesnt MarvlnJ AmleS.ale. 20 Feb 1883. at 1. M m v n s  

seater than the force threatened by the Opposing force. 

iansortheoppo~ingloree, 
(c) warrung shofn aimed to pre%enf harm Lo either innocent C L W -  
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After examining ballistics and medical evidence and hearing 
testimony from another soldier who heard Specialist Mowris admit 
to killing the man,44 a court-martial convicted Mowris. The crime? 
Negligent homicide. The victim? Osman Asir, a Somali national 45 

The convening aurhonty later set aside the convict10n.~~ Without 
entering the debate over Speciaimt Mowris’ criminal innocence or 
guilt. a disinterested reader of the trial record notes that the soldiers 
of Specialist Mowris‘ piaroon did not understand and had not 
received trarning on the wntten ROE issued by higher headquar- 
t e r ~ . ~ ~  Moreover, ai the second of the two introductory epigraphs 
mdicates. the caun-martial panel found that the warning shots fired 
in and around the village were excessive under the circumstances. 
Regardless of whether me’s sympathy lies with the soldier or the 
Somali, incidents such 85 this dve credibility to opponents of United 
States policy and frustrate United States interests.48 

~~~ 

(dl ofhermeaorofnondeadly farce. 
(el d this shou of force does not c a w  the appmng force to 

abandon 10 hastile mfenl. consider if deadly force 1s appropriate 
Headquaners, 10th Mounram Dn 
para 3(cK3)(1003) 

Operations Plan for Restore Hope. Annex h ,  ai 

“SeeTeitimon) of Staff Sergeant Elrzabefh C Marmet Record st 42. Morcns 
‘“ee F’mdmgiii’orksheet .!%UTU 

‘8Ser hcflan by Convening Aurhonfy, M o % w  
“Theplatoon IeaderdercnbzdIffhirway 
T h e r e w ~ n a m d e p t h  briefing concerning Ruleiof Engagement. the) are 
vague lslcl When I first got here some E7 cold YQ that the Rule3 of 
Engagement are pretty ‘ague. We w i e  bnefed by someone -mated 
uirh 10th Mountain We talk about the Ruler of Engagement al l  the time 
lis always the same thing no m e  har anyrhrng new to add l ~ l e ]  I m sure 
If I dan’t understand the Rules of Engagement my aoldiers don f either 

See %sfimony of first Leutenant Brian Mangui m Report of Anicle 32(bl inreitrga- 
fmn.  81 6. .Mou~ns (reitlmon) summarized b i  repolrer), se also Testimony of Staff 
Sergeant Elnabefh Marmet. Record ~f 41, Urn- ( ’  Occarronally, some t h i n s  would 
come up m regard to 111181 of engagement but the) were not discused wrballm 
nothins war reall, discused m deorh lwlarnml shots *ere not discugsed that I . 
remember until &r the ineidenr I (testimony xummarlred bs  reponer) 

An act of exceslre force committed 12 days earber by another Amencan ~n 
Samalla drew canlemporaneoui media coverage The c u e  of Manne Corps Gunnery 
Sergeant Harry Cande, addressed more lull) iM70 notes 212-213 and Becompanying 
r e a .  fulrher heightened public ~erutm) of the m i ~ m n  ~n Somaba See. e g ,  David 

1883 at 21. Mark Fmeman. Use UForce nt 1- m 0 Land ofdmrchu, L A  T l m s ,  
Mar 5 ,  1983 at A l2 ,  Jim Hoagland. Prepored/ar Wo‘an-combat. WASH Paw Api 7 
1993 at 420 Donatella Larch .Manner Begin Shwlmg lnpu~ry, I Y TIMES Mar 5 

E Q ~ ~ J  %ek YO d lac em ~ W H O P P Y  ,nmws in smnaito, CHI m s .  ~ a r  12,  
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An intuitive but insufficient approach to the probiem of poor 
firing decisions is to issue ROE-directives that "set fonh who can 
shoot at what, with which weapons, when and where."4s These 
rules, if not pan  of a wider commitment of resources or if inade- 
quately reinforced by training, can deepen rather than solve the 
probiem. Few senior leaders in Vietnam felt that soldiers understood 
the ROE well before the My Lai m a s s a ~ r e , ~ ~ a n d  even fewer believed 
that soldiers adhered carefully to the ROE.61 Perceivmg that ROE 
restrictions designed to avoid noncombatant casualties unduly tied 
their hands, United States soldiers engaged in "creative application'' 

Yevertheless. My la fnggered a process of enileal ~nvenf~gafmn and self-study 
by the Army, B Pmcess that shed hghf on ROE and many related fopies Yoreover, My 
la lnveltlgatlve exhlbitr have preened directives and orders that offer valunble 
B l u n ~ ~ e s  of ROE for land forces in Vietnam Sre i@n notea 152-63 nod accompanying 
Le* 

blSee KIVLARD, THE WAR M ~ r ~ e r p s  64-66 (1977) [citing re~ults of survey of 
Armygenerakl, w l e d z n K R E P l N E I I C H ,  mpronole36. at 199 



20 MILITARYLAW REVIEW [Vol. 143 

of the ROE 52  or ' ben[t] the ROE m favor of killing 'potential' m u r -  
gents. although in many instances they might hare been innocent 
c~vihana."'~ Today. operations officers an military staffs sometimes 
delegate the drafting of ROE to judge advocates who possess iittle 
knowledge of the combat arms or land force weapons systems 54 As a 
result, soldiers may regard ROE as ' ' 'IVOT tower' non~ense''~~ or as 
'handcuffs which impede combar operations and increme nsk to 

saldiers"J6 Rather than helping matters. the ROE simply may add 
frustration or confusion to the already adverse circumstances under 
which soldiers must decide whether to fire 5: 

The cartoon posted on a bulletin board by marines in Beirut 
after the 1983 bombing undoubtedly Captures the vie* some soldiers 
have of ROE. A marine rifleman is in a prone firing poation behind a 
barricade in Lebanon. The President of the United States LS Ushisper- 
ing m his ear, ' Before you fire. I want you to consider the nuances of 
the War Powers Act ' ' 5 8  

An alternative exists. Soldiers can learn to defend themselves 
and their units with mitiatwe and to apply deadly force only when 
necessary Clear and simple rules on the use of force can complement 
the learning process. Once assimilated into a soldier's judgment. 
these rules can provide a base of understanding on which a larger 

"Id at202 
:'See e g Memorandum Colonel Walter B Huffman. Sralf Judge Adiocafe. 

United States l r m i  VIIlh Corps to The Judge Adwcate General of the Arm), subject 
After Aeuon Repon on Operations Deren Shield and Srarm (22 4pr 1902), Quoted tn 
U l m o  STATES ARM, LEbiL SER\ICI% AbrhCi TBF DEJLRI S N R V  ~ s ~ E T S I E V T  TEAM'>  
REPORT n> THE JL W E  i o w c i n  G ~ v i n i i  OF THE A ~ h n  Operational Lan 2 & l ~ w e  i 161 
( 2 2  .4pr 18821 [hereinafter Drsinr SNRV .A%ESS%E\T T m m  R i ~ o n r l  !stating that mean. 
indul~nioliementofiudge adioeaterInROEma,ters reuuuei knauledge of combat 
arms and wea~ons isstems ' and that JAG Q need more trainme here ') 
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system of contingent ROE may rest. Ground f a r c e  trainers--a term 
comprising judge advocates as well as commanders-can anticipate 
scenanos, design rehearsals, promote role-playing, and demand 
brief-hacks. Consequently, trainers can condition soldiers to respond 
better and use force more appropriately across the entire Spectrum 
of potential armed conflict. 

Ill Diagnosis 

How can ROE best help ground troops avoid over-tentative- 
ness, at one extreme, and undisciplined fire, at the other? Framing 
the question in this way acknowledges that no mere System of  rules, 
however well designed, can ever eliminate all inappropriate omis- 
sions and acts a f  armed soldiers. Instead, the problem is to determme 
haw ROE can best contribute to minimizing inappropnate omissions 
and acts. A prudent diagnosis of the problem would begin by descnb- 
ing the different elements of the present method and providing a 
brief histoncai account of how land f o r c e s  came to use it. A truly 
complete diagnosis then wouid generate a theory of why the present 
method of imparting ROE to land forces is suboptimal. Accordingly, 
after describing the present method and considering recent histori. 
ea1 trends that shaped the method, this part of the article presents 
the following theory: ROE do not help land forces as much as they 
could hecause leaders and judge advocates Issuing ROE-although 
undoubtedly motivated by noble intentions-are relying on a legisla- 
tive madei of cantroiling conduct 

This model unrealistically assumes that leaden can create, 
interpret, and enforce ROE the same way governments create, inter- 
pret, and e n f o r c e  laws. The model also neglects the stressful envi- 
ronment in which soldiers must decide whether to use f o r c e .  Yet 
current land force doctrine and training on ROE implicitly rely on 
the model. This part of  the article identifm, Ln theoretical terms, 
what 1s lacking m current land force doctrine and training that if 
present might help resolve the problem. 

A. 7'he Resent  Method-Key lk-m and Distinctions 
Soldiers pulling guard duty dunng peacekeeping deployments, 

riding convoy dunng humanitarian assistance missions, or conduct- 
mg air assauits iiito hostile terntory receive ROE that oribnate with 
the President and the Chairman of the Joint Chiefs of  Staff (CJCS). 
However, these ROE undergo amplification a t  as many as nine subor- 
dinate levels of  authority l b  recognize that so many Layers filter and 
qualify the ROE reaching individual soldiers is t o  begin to under- 
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ROE LEVELS AND FORMS 

JOINT CHIEFS OF STAFF 

CINC, COMBATANT COMMAND 

JOINT TASK FORCE (CORPS) 

DlVlSION COMMANDER 

BRIGADE COMMANDER 

BAllALION COMMANDER 

COMPANY COMMANDER 

PLATOON LEADER 

SOUAD LEADER 

TEAM LEADER 

FORMS 
MEMO 

ANNEX 

ANNEXbCARD 

ANNEX a SOP 

ANNEX a SOP 

ANNEX L SOP 

VERBAL 

VERBAL 

VERBAL 

VERBAL 

s tand t h e  e n o r m o u s  d i f f i cu l t i e s  any m e t h o d  of i m p a n i n g  ROE to land 
forces must  s u r m o u n t .  See F i g u ~ e 3 . j ~  

1 The JCS P e a c e t i m a  R O E . - T h e  mainspring  of t h e  present  
m e t h o d  of imparting ROE, a t  l eas t  officially,  IS a se t  of rules in a 
d o c u m e n t  cal led t h e  Peacetime ROE.60 T h e  PROE, which t h e  JCS 
issued m 1988, direct  t h e  commanders - in -ch ie f  (CINCs) of  t h e  uni- 
fied combatant  c o m r n a n d s ~ '  t o  e x e r c i s e  f o r c e  c o n s i s t e n t  w i t h  t h e  

"'Fiwre 3 i l lu~fra te~  the levels at which land iarce ROE ma) be made in a 
t~picaldeploymenraswellarrheiormaLheROEmayfake 

b"SECRET Memorandum Joint Chiefs of Srmff. subject Peacetime Rules of 
Engagement IPROE) 128 Oer 19881 Safe that hereinafter, reference to this JCS docu 
meni rifhrn the t e n  of the article w111 be t o  the PRO€ (~tallcs typeface1 Reference 
merely to rule8 by which m e  or mole subordinate mfhonties Implement the PRO€ 
will be to  PROE (roman typeface1 

United Slates Allanlie Command (CSACOM). 
United States European Command (USELCOMI, 
United Stales Pacific Command (USPACOM). 
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mandates of the United Nations Charter and international law.8z The 
PROE apply to  all military operations and contmgencies63 short of 
declared war or orolonged conflict and remain in effect until soecifi- . -  
caliy modified or superseded." 

Tht ClSC ui  r h e  unified c ,nmand u s h  the CJCS. rnodrfier rhe  
PROE far specific 0perarior.s or conringen~ier b? rupplerncnring !he 
iiand.ny PRGE wirh rules rarlureJ 10 rhe rnh-iun ": The CIS(' then 

Enlted States Southern Command (USSOUTHCOMl. 
Unncd States Central Command (USCENTCOM). 
Cnlted States l h n i p r t a f l o n  Command (USTRANSCOM). 
United States Speeelal Operations Command (USSOCOMj, 
Uruled Stales Space Command (USSPACECOM), 

DEP'T OF DEFENSE, ARMED FORCES STAPPC~LLEDE PLBLICAT~N I, ni~  Jolw S ~ P P O F F I C E R ' E  
GUIDE 46-47 (I8S8) [herelnafter AFSC Pus I] Although the defense organization af 
theuni teds ta tes  haubeenmolded lnfoilarnodernform by no fewerthanrevenmsjor 
pieces of leaslation over the p u t  forty-nx yean. see id  at 32, the definnion of B 
unVied combatant command h m  not changed since C o n g e a  parsed the Nafmnal 
Secvnfv Act of 1847 See id 21 42 

efflclenfteamof 1and:naval.andairforces:'Seeid at42. 
The mait recent slmmcam development in the trend faward a unified cam- 

mand structure occurred in 1886, when Congesr d e s w a l e d  the Chairman, JCS, the 
pmclpal  mlllfary advlser t o  the Piemdent, transferred duties of the carporate ICs to  
the  Charman, specified that the  operational Ehdn of command shall run from the  
President to  the Secrelary af kfense  directly Lo the combatant commandem, and 
aurhomed the Piemdent to communicate with the combatant eommanderS through 
the Charman. S a  Dep'f of Defense ReorganuLlon (Goldwafer-Nichols) Act af 1886, 
Pub. L No. 88-433, IW Slat. 1012-17 (codified sf 10 U S  C s5 161-66 (18S8)). see 
alSmDEP'r OFDEFEYSE, D I R E m E 5 l o O . l .  FUYCnoNSaFmE DIPARPMEKIOFDEFENSEA~O 
ITS M A J O R C ~ P O V E ~  (26 Sept. 18S?j(exerc!aing the Presrdenr'r authority by directing 
that the Chairman "funenon[] within the  eharn of command by transmltflng eommu- 
nleatlonl to the commandem of the combatant commands from the President and the 
Secretanof DefeNe"1 Sesgennaliy A F X  PLB 1 a132-45 

'ZSmOP LAX H . u ~ m ~ , s u p r a n o t e  15,arH-96. 

nesr of perwonoel, lnlslhtions,  and equipment." Id 
-See07 L*u HANDBOOK. ~upranote 15, sf H-84 The PROEmayremao Infome 

through many stager of an armed eonfilcr Formstnnee. during nU but 43 days, United 
States farces in the Peraian Gulf eonmet of 1880-81 operated under PROE See Inter- 
view with Lleutenant Commander dames P Wmfhrop, Judge Advocate General's 
Corps, L'nlted States Naw, Former Staff Judge Advocate, Commander, Cmlser 
Destroyer Group TWO, Stationed on Board the USS Amedca (CV 66). in Charlot- 
fasullle, Va. (Mar 26, 1884). 

"See Parks, RQhllng, supra note 15. Bt SB (desenbmg the syifem of supple- 
mentation) In 8 l tu~f lon~  of war or prolanged confict. the CINC drafts an entirely 
separate eel of ROE and oubmrU ~f Lo the CJCS for cevlew and approval See M o m ,  
supra note 16, at 33 n.81 (eltlng telephone ~ l t e w l e w  by author with W Hays Parks, 
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issues ROE to subordinate commands that are consistent with the 
PRO€ In turn, each subordinate commander IS free to issue ROE 
specific to his unit, proyided that they are neither less restrictive nor 
otherwise inconsistent with the ROE from higher headquarters ei 
The individual soldier typically learns of the ROE m a briefing from 
his immediate commander. Occasionally. the soldier receirk mis- 
sion-specific instruction on the ROE from ajudge adr mate or a mem- 
ber of the chain of command. Later, the soldier may consul[ a 
pocket-sized card that purpoTts to summarize the most important 
and relet ant ROE 

The JCS definition of "rule of engagement" 1s quite broad bd 

Accordingly, operations orders a t  all but the lowest levels of ?om- 
mand contain ROE directed toward many decision-makers besides 
riflemen: fighter aircraft pilots, attack helicopter pilots. ship cap- 
tams. air defense arrillerymen, field arrillerymen. tank commanders, 
subordinate unit leaders, and so on Because the present method of 
imparting ROE incorporates input from so many levels of command. 
prescribes the conduct of so many decision-makers. and changes 
particular rules from misson to mission, it struggles to sort the ROE 

2. W~?-ppposes o j  ROE.-€or ~nstance. the present method of 
imparting ROE sorts rules into three groups based on the purposes 
they serve polry. legal. and military69 An example of ROE that 
sewe policy purposes LS Ezecutzue Order 11,850, which prohibits 
first use of riot control agents and herbicides without presidential 
approval 70 An example of a rule that serves mditary purposes is the 

into clear conceptual categones. 
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common requirement in gmund operations that the artillery tubes 
organic to a unit will not fire beyond a designated fire support coor- 
dination h e ,  which ensures an efficient division of labor between 
fires controlled at  one level and those controlled by higher levels of 
cammand.rl An example of ROE drafted for legal purposes is the 
prohibition that "hospnals, churches, shnnes, schools, museums, 
and any other histoncal or cultural sites will not be engaged except 
in 

Yet the purposes of ROE quite often overlap, and rules Imple- 
menting strategic policy decisions may well serve an operational or 
tactical military goal while simultaneously bringing United States 
forces in compliance with domestic or international law. See Fiwres 
4a73 and 4b.74 As a result, troops in the field may not appreciate the 
reasons why a leader fashioned a particular mle Indeed, troops may 
not discern purposes even if the clear military disadvantage of the 

June 17, 1826. 26 L S.T 571. Accordingly the pmhlblnon contained infhe  executive 
order 18 the pmduct of pohfrcal sensitivities rather than the ynplemenlalmn of a 
ieq~iiemenfofinternationallaw SeeParkr, mpmnole 15 at 80. Xafelhalon August 
2 2 ,  1004. when this article 2- submitted, the impact m Executive Order 11,850 of B 
recent inrernafl~nal awemenl, see Lnrled Uationr ConventIan on the Prohibition of 
the Development, Production, Stockpiling, and Use of Chemical Weapons. and on 
Their Desrrucfmn, with Annexes. Jan 13, 1903. 32 I L 11 800 (19031 (aimed by the 
United Stares on Jan 13, 1803 but not ratified m of this date). wm undergoing 
interagency review wahin the  executive branch See Interview uifh Colonel Ray 
mond C Ruppen, United States Army, Chief, International & Operational l a w  Diu\- 
non. Olfiee of The Judge Advocate General (Mar. 23, 1084) Pending completion of 
this review, the Senate will bkely not offer I ~ S  advice and con~ent ea to rafdlcallon, 
despite the fact that President Clrnton himself strongly endorsed ratification See 
Letter of TTan~mlrtal from President l%'~ilham J Cllnfon Io United Stater Senate INou 

'3Ftgure 4a d an adaptation of rhe Venn diagsm devised by Roach, mpra note 
3, sf 48. to depict the frequent o~erlap betueen  ROE purposes. ~ e c  ollo H A ~ s ,  supra 
note 15, at 13 (condensmg diplomacy" and 'pohcy' to a srngle circle labeled 
.nnl,r,rrl '1 .-. ._ , 

-AFtpure 4b adapts another Venn diagam published by Roach, supra note 3, BL 
47 to illu~frate that ROE reitrict mrhfar). operations mole than the w w ~ r e m e n f ~  of 
international or dameallc law and that lap, DrOVideS &n outer boundan within which 
all ROE must fall The requireme~t fhsf ROE be lawful IS also captured m the JCS 
defmflon. which states that ROE are dlieCflveS "i~sued by competent authority 'See 
mpra note 3 For B helpful discussion of the drstincfron and relationship between 
lnlernational p ! x y  and ~nlernatlonal law see Roger Rsher, Infpruenlon. nirrePr~b 
InnsglPolicyondlaw, inEsswrsah L ~ r ~ n i ~ ~ r l o h  3-30(Roland J Stanger ed , 1864) 
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ROE PURPOSES 

POLICY 

LEGAL MILITARY 

Figure 4A 

ROE AND LAW 

Figure 4 6  

rule and Lts restrictiveness compared to a prior rule would make its 
poiicy o n w s  apparent to an outside observer It IS unlikely that the 
sweaty private in Somalia dunng October, 1993 understood or cared 
to understand the delicate policy a m s  of his superiors. Then, what 
was effectively an abrupt Shift in ROE prevented soldiers from 
patrolling the streets of Mogadishu and confronting Somali gunmen 
who were manning checkpoints there 75 

3. Wart tm Versus Peacetime ROE.-Recall that these initial 
s ec tmn~  of the diagnosis are intended to be more descfiptive than 
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evaluative. Yet even continuing m a descnptive vein, one notes that 
as the present method of imparting land force ROE struggles to sort 
rules according to their purposes I t  also struggles to draw a aharp 
conceptual line between war and peace. Combatant commands draft 
and disseminate wartime rules in the same manner as they do peace- 
time rules; however, the ~ l e s  themselves differ to reflect the 
increased justification for using force in wartime operations. War- 
time ROE (WROE) permit United States forces to fire on all identified 
enemy targets, regardless of whether those targets represent actual, 
immediate threats.76 By contrast, the PROE merely permit engage- 
ment in individual, unit, or national self-defense-the sale legal 
ground for international use of force during pea~e t ime .~ '  

The training of the United States ground component empha- 
sizes WROE rather than PROE. Accordingly, training relies on a 
bnght-line distinction between war and peace even as land force 
doctrine IS now blurring that Same distinction.78 Individual Army 
privates and officer trainees in ail occupational speciallies receive 
instruction and undergo evaluation on the following basic wartime 
rules. "Attack only combat targets. Use the firepower necessary to 
accomplish your mission but avoid needles  d e s t r u ~ t i o n . " ~ ~  Army 
trainers also test in rudimentary fashion the trainee's ability to iden- 
tify the persons. places, and things that are proper combat targets an 
the battiefield. Marine Carps training similarly stresses the basic 
wartime rule of attacking combat targets while seeking to impart 
some understanding of what those targets properly are.80 The 
Department SfDejmeLaw of WarProgramB' and numerous law of 
war publications issued for consumption by soldiers and judge advo- 
cates further illustrate the focus on wartime ruies.52 

'*Far a lucid discusion of the change m the legal conseuuenees of "WW" in 
llght of the modern prohibition on interstate ~r of force, s e  g-ally Y o a ~ u  DINS- 
TEEIN, WARAOORESBIO*. A h D S E V D E P E N C E  140-61 (L88S)(eoncludIng thatevenwhenthe 
Unlted IPLiOns Secunty Council deems m e d  action by a state to be unlawful awes-  
Smn, mdlvidusl aoldiem on either side who kill enemy saldien ace mmunlzed from 
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4 .Vecesszly andProportzonality-Despire training for war, sol- 
diers often serve outside their warrior roles 83 In these situations 

e< 18561 DIP'TOIARYI PA,, ' 
Oet 19621 U E P T  OF Aaw PI 

hasic Ian of war rule3 
( I )  Soldrerr fighr only enems combatants 
(2) Soldiers do  lim harm enemies a h a  surrender Disarm them and win 
fhemmerta )OUT superiors 
(3) Soldrers do not kill or torture enem) prisoners of war 
(4)Soldlerrcollecrand careforthewounded. Bhelherfriendorioe 
(6)Soldlersda not attack medical personnel facihfiei or equipment 
( 6 )  Soldiers derfror no more than the mlssmn requires 
(71 Soldiers treat all ~ i > i / i a n ~  humanel) 
(8) Soldieri do not %ea1 baldierr rerpecr yrirate property and 
posresslans 
(91 Soldiers should do their best to preienl 11018tmos of the lau of u d r  
Soldiers report d l  iiolafieni af the la* uf ~ a r  LO their iuperiarr 

I d  atpara 14-3b 
A superseded but mll influential Arm) regulation addresung rule3 of engage 

menf also focuses on riainin 8n wartime rules Set DEP T OF An 

required training affirming that such training IP a command rerpon 
'"8 that legalli wahfied per~onnel uill conduct rrarningfogefher u 
command experience) svprrstded by AR 350-11. bmpra (29 Jan 19861 Although 
superseded AR 350-216 continues to  guide inCrucfion by judge adrocate* Ser OP 
LA% H a r o m n  supra note 15 at Q 188 l n ~ ~  REOLLATIOL 360-216 addreue i  the 
Geneva Conienlions of 1948 and the Hague Convenlion Yo I\ of 1807 lnlernational 
age'eements that appl) prinripally in time a i  Specifically. AR 350-216 outlines the 
follaxingareasaf emphasis far nmning inlheConienlioni 

(1) rhe rights and ohhgarionr of Lmfed Stater krmy perionnel regarding 
Lhe enemi nfher personnel and propert) 
(2) The rights and ohligarlons of United States Arm) perionnel if cap- 
tured detained or  retained 
(31 The requirements of customary and comentional la* penaining to 
captured, detained orrelalnedper~annel propen) and ei\lllanr 
I41 Probable  result^ of PCII of iialence agsinrf and inhuman treatment o i  
perSO"nel, 
(51 Illegal orders 

Rules of engagement 



19941 RULES OFENGAGEMENT 29 

the present method of imparting ROE urges soldiers to conform their 
actions to the principles of necessity and proportionality. These prin- 
ciples help define the peacetime Justification to use force Ln self- 
defense,s4 and ROE in operations other than war frequently contain 
restatements of these two principles. The most common PROE 
restatement of the necessity principle is that fnendly farces may 
engage only those farces committing hostile acts or clearly demon- 
strating hostile ~ n t e n t . ~ e  This formulatlon-a quite restrictive rule 
for the use of force-captures the essence of peacetime necessity 
under international iaw.ea In 1840. Secretary of State Daniel Webs- 
ter opmed, m a passage rchaiars now cite as international iegai 
authority, that self-defense ajustif ied only in cases in which "the 
necessity of that self-defense IS instant, overwhelming and leaving 
no choice of means and no moment for deiiberatmn."87 The mie of 
necessity applies to individuals as well as to military units 01 saver- 
eign states.88 

Definitions of "hostile act' '  and "hostile intent" frequently 
accompany the necessity rule in the ROE and make it more concrete. 
Although the PROE definitions of these terms bear security ciassi- 
fications that restrict circulation to those who "need to know:'Bs 

venrlons Short of conrenflonal Y X  between 1946 and 1876, many of which included 
deployment of s o u n d  troops) 

='The PnnClPlei af necemfy and propolflonallty also help define the broader 
Justrfication to u s  force durlng ' w;' though m the wamme contea the pmclples 
have correipondindy broader formularlom See Fh127-10, mpm note 70,  at 4 (. The 

::2:;:e:f:;:: ~ ~ ~ ~ ~ ~ f ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ e ~ ~ ~ ~ ~ ~  
national law which are Indispensable for Ieculmg the complete submiaim ai the 
enemy m soon w i b l e " )  and ai 18 (stannp That 'the 10s of Me and damage to 
Pr0peny mYPtnotbeautafpropa~lonfo themihtaryadvanfagetobegamed') 

l'SeP e 9., Roach. supra note 3, at 49-50 
BBSer~#..0Connell.mpronorel~,at170-71.Bu~ suponoie15 ,af74-75 ,  

Roach, mpronote3.at74-75 
-'2 JoHh B.4slEpi MWRE, A Dlacsr or INTERIATIDVAL Lw 408-12 (1906). w a d  

m8unn.su~ronote  15 at70 Secretary Webaerpenned hanowfamouswordsmLhe 
aftermath of an art-k on the Lnlted States steamship Caioltne by Canadian mhtiain 
1837. Ses#eneroiluhlartm A Fagoff&EdrardCollms, Jr mCaro lmelnndenland  
thekbvLwm'n1 ~ J I ~ ~ t w n o l L O w  16Bamv J Iv r ' rL  483(18801, R . Y  Jennme, 
lhCorol inrandM~LeodCas~s  32Ahl. J . I h T ' ~ L 8 2 1 1 8 3 R I  
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their gist is unclassified. A hostile act 1s "simply the actual use of 
armed force-attackmg.''SO Hostile intent "IS the threat of imminent 
use of force The precise contents of these definitions become 
sensitive when the ROE descnbe specific behaviors as hostile acts or 
equate particular objective characteristics with hostile intent For 
instance, the ROE might define a foreign uniformed soldier aiming a 
machinegun from behind a prepared firing position as a clear demon- 
stration of hostile intent, regardless of whether that soldier truly 
intends to harm United States forces.BZ 

Ground force ROE typically restate the pnncipal of propor- 
tionality in the form of a requirement that "soldiers will use only the 
amount of firepower necessary to accomplish the m i ~ n o n . ' ' ~ 3  This 
rule expresses the international legal norm that nations and mdivid- 
uais must limit the mtensity, duration. and magnitude of force to 
what reasonably LE required to  counter the attack or threat of 
attack The defmmnons of hostile act and hostile intent. the rule 
that one or both of them must be present before using farce (neces- 
sity), and the rule that the use of force must be scaled to the threat 
(proporrionaiity), constitute the core of what commanders and judge 
advocates distribute to ground troops as "ROE" in operations other 
than war. 

5. minetional Types o f h a n d  Force ROE --Mere restatement of 
these core legal principles does not indicate specifically enough the 
circumstances under which soldiers may fire weapons in national. 
unit, or individual self-defense Nor do these pnnaples articulate 
the mynad restrictions that a commander may impose on a farce to 
serve the nonlegal P U Q O S ~ S  mentioned above. In practice the pre- 

CRAM (June 7 .  19821 DEP'T OF ARMY RECILATIUI 380-5. I~NRMATIOI S ~ c ~ n n r  P R ~ R A M  
para 1-327 123 Feb 1988) [defining need to knoa' L! 181 determination made by a 
po~sessor oi classified infarmatian that a pmspecllve recipient in the interest a i  
national ~eeunf i  har a reauiremenr for access to or knowledne. or mssi~eislon of the 
elbislfied lnfor&ation 1" order to accomplish lawful and aitho&.ed Government 
purpose3 1. 

0"Roach. supra note 3, ai 50 
U l i d  

O'An earl? a 1975 0 Connell recognized the mpreclse boundaries between 
hmlile act and hostile intent when he deicnbed the 'conundrum of translatlne 
hostile infentinm hostile act S a e 0 ' C o r \ ~ ~ 1  "ipranofe 15 at 171. seeaka DaonKEN. 
SUP?" note 15 at 9-11 Another wa) to create B rule with almllar but more sweeprng 
efiecl13 t o  designate a ' hosllle force '--and therefore permit Wnnerr to rargel-m? 
soldier of B particular uniform regardless whether that soldier rublecurel) xirhes to 
harm United States forces Commanders at high levels hale the authorit) to declare 
forces honrile a measure which when taken effectively transforms PROE loto KROE 
with respect Lo posture Larard the hostile force See Sagan. mP70 note 15 a1 445-46 
8 "  , I  

'"Headquarters 23th lnianfn Dliiilon (Light1 Stand>"$ ROE for  O P L A S  

#'See Roach n'pro note 3.  at 50 
OPORD Annexerar J-2 (1991)(anfllemCLA\IO) 
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Sent method of imparting ROE relies on attorneys at  numerous levels 
to participate in targeting ceii meetings and ensure that targeting 
decisions comply with the ROE.Bj Also in practice, commands insert 
many specific rules into ROE annexes and soldier cards to elaborate 
further on the rules of necessity and proportionality and to dictate 
precise terms of restrictions having little or nothing to do with law. 

The specific rules follow no rigorous format, and variations are 
as numerous as units and missions, but ten functional types have 
emerged over time. Appendix A describes each type of ROE, pro- 
vides Samples that have appeared in actual g o u n d  force plans or in 
ROE cards, and notes the risks of using each type. Briefly, the ten 
types are asfoiiows: 

Type I-Hostility Criteria. Provide those making d e a -  
sions on whether to fire with a set of objective factors to  
assist in determining whether a potential assailant 
exhibits hostile intent and thus clarify whether shots can 
be flred before receiving fire. 

Type II-Scab o j  Farce/Challenging Procedure. Specify 
a graduated show of force that g o u n d  troops must use in 
ambiguous situations before resorting to deadly farce. 
Include such measures as giving a verbal warning, using a 
riot stick, perhaps finng a warning shot, or firing a shot 
intended to wound. May piace lmits an the pursuit of an 
attacker. 

Type III-Protection o j  Pmperty and Foreign Nationals. 
Detail what and whom may be defended with force aside 
from the lives of United States soldiers and citizens. 
Include measures to be taken to prevent crimes in prog 
ress or the fleeing of criminals. 

Type IV-Weaponr Control Statw'Alert Conditions 
Announce, for air defense assets, a posture far resolving 
doubts over whether to  engage. Announce for units 
observing alert conditions a series of measures designed to 
adjust unit readiness for attack to the l w e i  of perceived 
threat. The measures may include Some or all of the other 
functional types of ruies. 

Type V-Amzng Orders. Dictate which soldiers in the 
force are armed and which have live ammunition. Specify 
which precise orders given by whom will permit the load- 
ing and charging of firearms. 
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Type VI-Approial to Use Weapom S y s w  Designate 
what level commander must approve use of particular 
weapons systems Perhaps prohibit use of a weapon 

Type VII-Eyes on Target Require that the abject of fire 
be absened by one or more human or electronic means 

Type VIII-Tewitorzal or Geographic Restrotnfs. Create 
geographic zones or areas into which forces may nor fire 
Mag designate a territorial-perhaps political-boundary 
beyond which forces may neither fire nor enter except 
perhaps in hot pursuit of an attacking force. Include tacti- 
cal control measures that caordinase fire and maneuver by 
means of graphic illustrations on operations map 
overlays.96 

m p e  IX-Restrictions 0% .Manpower Prescribe numbers 
and types of soldiers TO be committed to a theater or area 
of operations Perhaps prohibit use of United States man- 
power in politically or diplamancally SensitiTe personnel 
assignments requiring allied manning 

Type X-Restrictions on Powit lhrgeW and Means o j  W o r ~  
fare Prohibit targeting of certain individuals or facih- 
ties. May restate basic rules of the law of war for situa- 
tions in which a hostile farce is identified and prolonged 
armed conflict ensues. 

Even though neither military nor legal doctrine recognizes them. the 
ten functional types furnish an accurate summaq of thQ rules sol- 
d m 3  actually receive See Figure 5 .  

Under the present method of imparting ROE, subordinate c o m ~  
mands and individual soldiers receive some or all of these ten Types 
of specific rules The ten types are distinct ~n a practical rather than 
a logical sense. and a single sentence appearing m an ROE annex or 
card frequently will blend or combine t w o  or more types Command 
judgments about the nature of the mmmn.  inrelligence on potential 
threats, surrounding terrain. strengrhs and weaknesses of tronps. 
and time available to prepare for threats will dictate which specific 
rules the soldiers receive For instance. the commander of a noncom- 
batant evacuation operation may direcr troops to defend with 
deadly force certain mission essential equipment ( B p e  111) and 
remind aircraft nor to aierf ig neutral third-party airspace (Type 
VIII), while the commander of a humanitarian assistance Operation 

ent lrely 
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RULES OF ENGAGEMENT 
BASIC CATEGORIES 

m- HOSTIL IN  CRITERIA 

EtM. SCALE OF FORCEICHALLENGE 

D I U .  PROTECTION OF PROPERM 

IEE& WUPONSIALERT STATUS 

ARMING ORDERS 

'I; 
DEYL APPROVAl FOR W L F O N S  

m. EYES ON TARGET 

EWL. TERRliORlAUGEOGRRPHlC 

EL& MANNING RESTRICTIONS 

.. Militay 

.WW RESTRICTIONS ON POINT TARGETS 
Figure 5 M E W S  OF WARFARE 

may issue a preferred graduated show of force to  be used against 
unarmed but hostile civilians (Type 11). 

6 The Self-Defense Boilerplata-In addition to the basic rules 
of necessity and proportionality and the ten specific types of rules, 
the present method of imparting ROE features a prominent notice 
regarding the fight af self-defense. This cautionary rule typically 
appears a t  the very beginning of wntten ROE, often in capitai iet- 
ters. One common version states that "nothing in these rules limits 
the rights of individual soldiers to defend themseives or the lights 
and responsibilities of leaders to defend their units.''e' irrespective 
of mission or unit, this or similar boilerplate appears in every ROE 
annex and card prepared for ground forces. Accordingly, it repre- 
sents perhaps the only constant in the present method of imparting 
ROE to soldiers. 

B. HiStO~ical Background o j  the Present Method 

What are the origins of ROE, and how did the present method 
~~ 

S'Headquarteri. XIlllfh Airborne C o o s ,  Peaeetme Rules of Engagement for 
Operation Desert Shield (1890) (roldier card) 
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of imparting ROE to ground forces come abouto One might begin 
answenng these questions by identifying predecessors of madern 
ROE m tactical orders given an battlefields long ago For exampie. on 
June 17, 1775, in the Battle of Bunker Hiil, William Prescott issued 
his now famous order. "Don't one of you fire until you see the whites 
of their e y e ~ . " ~ 8  That order, because It specified the circumstances 
under which friendly forces couid mitiate combat with other forces 
would qualify today as a rule of engagement.08 

One slso might search far the on@ns of ROE m seminal writings 
on military strategg. The proposition of Clausewitz that war is but a 
means of achieving political objectivesloo LS an obvious ancestor to 
the modern notion that ROE function as devices to help bring miii- 
t a w  operations in line with political purposes S t r a t en  sets fun- 
damental conditions for conflict, establishes goals m theaters of 
operations, assigns forces, and provides assets. whereas ROE set 
specific concrete limits on weapons and targets to serve these strate- 
gic aims Consequently, the link between strategy and ROE 1s both 
strong and conspicuous. 

Yet ROE are distinctlg modern. as 1s the present method of 
imparting them Although legendary battlefield orders and early 
wntmgs on strategy are plausible precursors. the present method 
finds its most important roots no funher back in history than the 
early 1950s. The method builds on precedents laid down by ail of the 
military services since the Korean U'ar 

In the period since that conflict three factors have converged. 
forcing senior American leaders to issue ROE to harness military 
action to political ends more completely First, weapons of m a s  
destruction have been available to competing sovereign states. cre- 
ating che specter of nuclear holocaust and the incentive to  p r ~ e n t  

'BJOMI Biarmr?. FAWLIAR QDUTATIONE 446 & n I (Ernili >I Beck. ed 14th ed 
iitfle Brown and Co 1068) (attributing slight iariafions of the same statement t o  
PnnceCharlesof P r u w ~ ,  IwaeI Purnam. and RedenckrheGrearI 

*BSoe. e g ,  Phillipi %pro note 15, at 6 (citing P i e ~ c ~ f l ' s  remark as 'a clagslr 
instance of ROE '1 Morns, mpro note 15. BI 14 (referring to Preicolt J remark as 

'onKAnL $0, CUISEUIIZ, Oh WAR 87 lhllchael Haaard & Peter Palet edi & 
'arguably a rule of engagement '1 

trans , Pnnceran Cnw Press 18761118321 

. . .  . 
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minor incidents and conflicts from escalating.lo3 Second, technolod- 
cal advances in communications and information processing have 
vastly increased a central authority's ability to direct the actions of 
subordinates, even though these same advances have not achieved 
the sort of "perfect, real-time" information104 that conceivably 
would make ROE unnece~sary, Third, an awessive and skeptical 
news media has emerged, willing to question the use of military 
force, capable of projecting the consequences of this force into mil- 
lions of living rooms, and prepared to focus the wrath of the Ameri- 
can people an a political leader who appears to have iost controi.106 

1. D e u e l o p m a t  of ROE for Air Forces.-Aithou& not yet 
referred to as such, modern rules of engagement first appeared dur- 
ing the air campaim over North Korea in 1950, when General Mac- 
Arthur received orders from Washington that American bomber air- 
craft were neither to enter Chinese air space nor destroy the Suiho 
Dam on the North Korean side of the Yalu River.'" While flying 
sorties to destroy bridges over the Yalu, bomber pilots were to 
approach their targets on nn angle parallel to the North Karean- 
China border so as to  prevent overnight of Chinese temtory Histo- 
nans have documented well the Truman Administration's preoc- 
cupation with the risk that the United Nations' military response in 
Korea, begun in July of 1950, could escalate into nuclear conflict, 
General Omar Bradley, then Charman of the JCS, speculated that 
the restrictions on the Yaiu bombings may have been "the first time 

l"aSre 0 0 w o l l y  HERMAN KAHL, ON EX~uTlos 84-133 (1965) (dmunsmg The 
"nuclear threshold '1 
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the JCS had ever overndden a theater commander on a tactical 
operation "lni In the most memorable American illustration of ciwi- 
lan Control over the military since George Washington defused the 
Wewburgh Conspwacy, President Truman reiieied MacArthur 
because the general did not foliow- the rules of engagement. 

Contemporaneous dogfights between American and Soviet air- 
craft. hahever. probably provided the impetus for the Pentagon to 
coin the term 'ROE " Commentatars have reconstructed. from 
Korean War documents now declassified, a tense series of mcidenta 
between aircraft of the two nuclear powers. During the penod from 
September 3. 1950 to July 23, 1953. three United States aircraft and 
no feuer than three Soviet aircraft were downed in at least five 
separate air-to-air combat engagements Indeed, the numbers of 
dawned aircraft and engagements may have been much higher 
These highly charged confrontations likely prodded the JCS to issue. 
on November 23. 1964, a Set of "Intercept and Engagement Instruc- 
tions," which Air  Force and Navy staffers termed ROE, In lQ68, the 
JCS formally adopted and defined the term "rule of engagement " 

The Vietnam conflict accelerated the development of ROE for 
American air forces. Tightly restricted by a provision of the 1954 
Geneva Accords ah ich  prohibited arms transfers into Vletnam loa 

the Kennedy Administration introduced Umted States Air Force air- 
craft and crews into the Republic of Vietnam m 1961 under rules 
designed to conceal American assistance. For example, the ROE 
required American aircraft to fly with a combined Lnlted States and 
Vietnamese crew. to refrain from conducting armed reconnaissance 
mlssmns, and to carry markings of the Vietnamese Air Force.lnq 
Even though by 1964 the United States had abandoned the position 

dlrlded the State of V ~ t n a m  lnlo northern and raurhern pamtlons See g m o l l u  
Khuien m p , n  note 38 at 5 Although the United Stales w a  not a slgnatow l o  the 
.Accards, both the Eisenhoier and Kenned) adminiitrarionr declded Io ablde bv 
them See Memorandum f a r  Record, bg Lleufenanf Colanel E B Robens, AslPtant 

of the United Stares .Army General Staff subject Repon of Chlef of Staff 3 
he FaiEa5t Southeast Asia andPaclflc Are- 16March-ll hprll1957. para 6 

inafter CHECO REPORT 19661 Iquotmg Chapter 111. Anicle l i(a1 of thedccmdi ' Uilh 
efiecr f r o m  the date of entr) lnto force of the present Aseemenf the lnrroductlan 

andiet ueapans and armored iehleles. 13 pmhlbaed 

Command \rernam Dlrecllie humber 62 of 21 Uoi,ember 1962 and referring f O  these 



19941 RULES OFENGAGEMENT 37 

that American combat farces were not involved in the Vietnam War, 
the rules of engagement grew even more complex and restrictive as 
national policy evolved in that theater. 

The policy of gradualism, implemented by the Roihng Thunder 
bombing campaign over North Vietnam between 1965 and 1968, 
resulted in ROE of unprecedented detail and restrictiveness. A 1969 
Air Force review of the rules in force during 1966 summanzed a 
portion of the ROE on targeting in and around Hanoi and Haiphong 
asf0llows: 

Attacks on populated areas and on certain types of tar- 
gets, such as hydropower plants, locks and dams, fishing 
boats, sampans, and military barracks were prohibited. 
The suppression of [surface-to-air missiles] and gun-laying 
radar systems was prohibited in this area as were attacks 
an NVN air bases from which attacking aircraft might be 
operating. In military eyes, these restrictions had the 
effect of creating a haven in the northeast quadrant of 
[ v r t h  Vietnam] into which the enemy could with impu- 
nity impart vital war materials, constmct sanctuaries for 

canstrainfr as 'operafmnal resmcfioni''). Note that the 'ROE" prtaintng to 81r 
operations m Southeast Asia actually had three separate names. 

there were three categories of rules whreh controlled the emplay- 
menl of airpower in the Southeeat Aaia (SEA) confllct ?he Rsks o/ 
E n g o g m l  (ROE1 were prumulgafed by the Joint Chiefs af Staff and 
sent through channels to the  operational commands Covenng all of 
SEA, these Rules of Engagement defined g e a ~ ~ p h i e a l  lvnlU of SEA, 
trrrltanal airspace. ferntorial em, and international xea and m m p ~ c e :  
defmillOnS of friendly forces. hostile forces. hostlle Bets. hostlie aacraft. 
immediate punuir and hostile b e s e l 8  rules governrng what could be 
attacked by Ululed Srafes drcreft under what conditions immediate 
pursuit could be conducted. how declarations of a ' hostde" should be 
handled, and the eondlrionr of sen-defense 

The second aef of mles w u  designated Operating Rpslmtmns, 
which were conlamed LO the CINCPAC Beak O~eraflons Orders There 
rules included pcohrbifma awnsf atnkmg loiks dams, hydrapower 
plants, fishing hats .  houseboats, nnd naval craft in certain areu. p'rohr- 
h1110n6 against atnker YI certain defined 81889 such u the Chlnelp Com- 
mumbf (ChiComj buffer zone 01 the HanollHamhong restricted Blew, 
condrtianr under which targets might be SLmek. such ea vahdatlon 
reaulremenra when FACa were reomred dlrfancei from motarable 
&da 

. concerned the u ~ e  of Forward Alr 
ConfroUers IFACs). the return of S o u n d  fae .  the UY of the AG.V-46 
(SHRIKE) ml~aile, restn~tioni against mine type munlnon~, and the 
requnementx for navigational posltmn defermlnarlon 

Although, "7 theon ,  these three types of rules *ere dlPmct m 
pcacllee. they were ahar t  always referred Lo ~ ~ U e c L ~ v e l y  89 ' Rules of 
Engagement ' 

h n d l y  Operating R u h  . 

CHECOREPOaT lB5B sup7onote 101. at5248 (empheaaaddedj 
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his aircraft, and prop his (anti-aircraft] defenses around 
the cities of Hanoi and Haiphong 110 

In Statements IO newsmen. President Johnson expressly sought and 
gained political value from Strict adherence to the ROE 1 11 

After a series of highly publicized inadvertent bombings of Lao- 
tian and Vietnamese villages in March, 1967, the ROE in southern 
Laos became almost as restrictive as the outnght prohlbmon tn 
effect near Hanoi and Haiphong. North Vietnam awessively mam- 
tained a supply line running through the southern Laotlan panhan- 
dle into South Vietnam Still, ail United States air strikes along that 
supply line required the double safeguard af approval by the Amen- 
can Embassy in Laos and control by a forward air controiler on the 
ground Because of these restrictions. an average time of fifteen- 
and-a-haif days elapsed between identification of a target area in 
Laos and receipt of clearance to strike Not surprismgly, these pauses 
often sacrificed the effectiveness of bombing, which required 
prompt responses to fresh intelligence 112 

Vietnam created a high water mark of political involvement in 
day-to-day operations of American air forces.113 Depending on per- 
ceived progress at the negotiating table, polltlcai leaders alternated 
between imposing more and less restrictive ROE until the end of 
American participation m that war. In general, the ROE restricted 
military operations far more than did mternationai laws of armed 
conflict. As President Truman had ended General MacArthur's 
career a generation earlier, political leaders ended the career of one 
Air Farce general far  alleged ROE wolatmns 114 Since the Vietnam 

. .. . . . , _. . . . . , 
"3Ser W Hays Parks, Rolltng niz~ndm ana lhe Lou oJ Woi Am C Rri , Jan . 

Feb 1982, PI 4 ,  11 [hereinafter Parka. Rolling Thunder] (descrlbmg the pmceir by 
uhich target hrl3 were fowarded IO the Tueldal luneheoni at the While Houre 
where I" the frequent absence a l  militari ad\sern, the Pienidenl and Other Btlendees 
selected targets) 

1c'This was Air Force General Jack Lavelle, Commander of 7th A n  Force uho 
dunng the last week of March 1872 uas aeeured of conducting 26 raids againof the 
lUorth iiefnaml arlfields and radar rites in vlolsum a1 h'hlte H a u ~ e  mles and at B 
Ume when the Admirustranon was engaged in delreate peace negotiation% wrth 
Hanoi' Dei T OF .&in FORCE Pi lm~c l  C m ~ ~ h w a n ~ w  H i m n i c i ~  EULUATIO~ %la COYBIT 
OPERATIOhS (CHECOI RIPOm Rims OF E~aioEDlEvr NOYEUBEPI I~~B-SEPIEUBER 1872 
(18731 rwnnted m 131 Cou REC 5278 5283 (18813 iheremafwr CHECO REPORT 
19731 
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War, a debate has raged about whether the ROE created thousands of 
unnecessary combat casualties and sacrificed victory.lIj 

Perhaps in part due to that debate and in part due to different 
styles of governance, administrations since the Vietnam War have 
never again linked ROE for air forces so tightly to rmmediate policy 
aims. Loosening has occurred despite a tense Cold War standoff with 
the Soviet Union that would continue until 1990, an unmanned sat- 
eiiite program that would improve communications between Wash. 
ingtan and aircraft worldwide, and a press corps that would p o w  
more awessive and skeptical of military missteps. During the air 
campaign in the 1991 conflict with Iraq, ROE were generally no more 
restrictive than international iaw.116 On a smaller scale, however, 
the removal of short-term policy aims from ROE had been underway 
for several years An engagement in August, 1281 over the  Gulf of 
Sidra illustrated this development, when American F-14s downed 
two Libyan Su-22 Fitters in self-defense under ROE that had 
removed many remictions unrelated to international law or military 
effectiveness."' 

2. Dtvelopment of ROE for Seaborne Forces -The ROE exer- 
cised over the Gulf of Sidra in 1981 were forerunners to the present 
PROE, which bear the stamp of the United States Navy more than 
any other service. Modern maritime ROE developed around the ser- 
vse-specific question of whether United States ships were obliged to 
“take the first hit,” although as with the air forces it was Cold War 
tension, everhproving communications, and emerging skepticism 
in the news media that made the question an urgent one. Long 
accustomed to operational conditions that permitted the fleet to 
receive initial fire from hostile vessels and then mount an effective- 
and easily justified-response,“B naval leaders p e w  increasingly 
concerned in the  late 1960s that tactical advantage could pass irre. 
vocabiy to a hostile force which fired first.lla 
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The Royal Xauy had been wrestling w t h  similar questions for 
years. and the eventual American approach to ROE strong11 resem- 
bled British naval docrrine spanned in the mid-1960s 12il Writing in 
1976. D P O'Connell noticed that over the preceding decade the 
Royal fleet had placed increasing emphasis on rules "which specify 
in derail the circumstances under which fire may be 
O'Conneli regarded these m i e s  af engagement" as the practical 
implementation of both mternational iau  and nationai policy l z 2  He 
sought to provide a "theory of graduated rules of engagement"'>3 to 
assist planners ~n prepanng precise advance guidance to naial com- 
manders, and in so doing. avoid "the dangers of unconrrolled 
escalation.""' 

O'Connell cited a series of confrontations between British and 
various foreign vesseis m and near Malaysian territorial sea5 ~n 1963 
and 1964 to Lllustrate the hazards of improvising rules of engage- 
ment. The situation u8s one of high pohrical tension The state of 
Malaysm formed on September 16. 1963 in the face of hastiiity from 
I ~ S  neighbor, Indonera. whlch clamed that Malaysia had absorbed 
unwilling populations from two islands. lndonesia set out TO under- 
mme the new Malaysian state by diplomatic, economic. and even 
military pressure. as Indonesian seaborne and airborne commandos 
made armed incursions into Malaysian terri tov.  The Royal Nary 
took an actwe part I" rhe defense of Maiayna. a farmer Brirish 
colony 125 

,."Tna 18 not Lo sa) that  Jeaborne ROE were d Brirlih m\ennan A3 earhi a/ the 
Ba) of P i s  inrarion I" A p d  1861. Cnifed States najal forcer operated under strict 
ROE t o  emure that  i'nned States ~ J C O ~  ships for the Cuban Expeditionan Force 
would not engage Cuban aircraft prematurely Sei  Sagan. supra note 15 at 151-53 
Hoveier the ev01uIlon of ROE I" the Bmlah "arb undouhtedli had a profound 
influence on rhe contemporaneoui e i~ lu f lon  of ROE occumn m the LniIed States 
ha,) See Roach supra note 3 (frequenfli and prommen 
authorifi j .  Phrlhpn slipra note 15 at  6 (referring t o  O Ca 
Engagement as B 3eminal Bmcleil' m the area of ROE) Electwe Course 5E 311 
taught at the United States Varal War College on Rules of Engagement C n i i i  Manage 
menf and Conflrct Control. Keek 50 3 of the hllabun (1987) (aaslgnmg fleer afllcerr 

lflhe ROE chapter of 10 Connell'r] clarsic leiit 'I !on file v x h  the 

conne11 sirpro nore 15 at  168 

Connell prorides l i t t l e  background information penamng fa the M 
~ c a l  matters presented ~n this paragraph f 
s~oi~Bal~~~~1~~680(1969j!an~cleon~la 
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The guidance to ship captains in the area of operations was that 
they were to interrogate12i vessels on the high seas that acted sus- 
piciously or fled when challenged. They were to use farce against 
vessels In Malaysian terntorial seas exhibiting the same behavior. 
Finally, they were to fire on any Indonesian vessels that refused to 
stop in Malaysian waters or that fired against any target in Malaysian 

O'Connell viewed these mies as dangerous. Although they par- 
tially accounted for differences in the legal character of the high 
seas and the terntorial seas,127 and for limitations on the right of 
innocent passage,Izs they expressly permitted ouersmessiveaction 

teni toly 

lZaAhJ employed here, "mterrogate' refem to the hailrng and Queiuonmg of the 
encountered vesnel >la radio transmrsnm The querrions wdl typ~cdly consist of 
requests for the radio operator to state the vesel's p m  ai  adgln, nag, reesfw, 
lnternsrmnsl call sign, cargo. larf port af caU. n e n  pon of call, and f m l  dealmafmn. 
See, '0, Memarandurn, Commander, United States Surface Warfare Development 
Group, TACMEMO 2200010-1-s1 Manne LnreidlctiOn Force Procedures, psra 1 3  I 
(29 Mar 1QSll(cancelled 2S1ar 1993). 

"'The traditional legal elaosifieafion of the world's uceanx contained three 
broad categories internal wafers, ternfond s e a ,  and hrgh seao see, e 9 ,  DPP'T 07 
N A n  NAVALWARPLBLICATIOI S, THE COMIIANDCR'E H A Y D ~ K  ONTHEL*"OTN*V*LO~EPI*- 
novs, para I 1  (July 18871 [hereinafter NWP 8. 1887 Eommv] Internal wafem are 
tho-uafers 

landxard af the harehe from which the terntorial sea 18 rnearured 
Intemd water? eonrlsf of lakes, nven. some haya, harbors, same canals 
and lagoons and have the same legal character ao the land ~ f r l f .  There 11 
"0 nght of lnnocenf pBJJBge m lnfecnal wafen, and, unlesn m dlslcesn 
ships and aircraft may not enlei  internal watem wrhour the perm~~smn 
of the coartal or island nation 

12sUnder cubtomaw international law, ships of all nations ewoy the right of 
mnocentPana8e. whichisrhenshhfrooass 



42 MILITARY LAW REVIEW [Vol. 143 

and generated a series of emergency decisions. Should the warships 
of a nation seeking peacefully and gradually to extricate itself from 
the crushing responsibilities of a worldwide colonial empire be 
boarding vessels of other nations on the high seas? Should they be 
finng on merely .'suspicious" vessels in territorial waters, to  which 
the general rule of innocent passage applies? The captains Impro- 
vised, and no international incidents erupted. Because of the con- 
frontations dunng this period, however, "the concept of rules of 
engagement, as mstruments of carefully devised policy, entered 
naval doctrine with a view to controlling events rather than reacting 
to them."lzg 

In 1978, the United States Navy embarked an 11s own ambitious 
project to develop an authoritative set of ROE while laying to rest 
the notion that its ships could fire only if fired on. Admiral Hayward, 
the Chief of Naval Operations, set out to  standardize the guidance 
given to seaborne captams on the use of farce without restricting the 
flexibility to respond t o  a chansng crisis He directed a study, 
conducted by the Center for Naval Analyses, that generated the 
Worldwide Peacetime Rules of Engagement for Seaborne Forces 
(PMROE). The JCS approved the PMROE in 1981. and the F14 pilots 
of Task Force 60 exercised them the same year orer the Gulf of 
Sidra. 

Admiral Crone, Cl6C of Pacific Command and eventual CJCS. 
used the PMROE as a model far the ail-service PROE that Secretary 
of Defense Weinberger approied in June, 1986 and that the JCS 
issued soon aftemards.1~1 The JCS made minor refinements when it 
updated the PROE in 1988. Yet these refinements came only after 
two incidents in the Persian Gulf had dramatically highlighted both 
the chill ROE may cmt on military initiative and the inherently lim- 

4 Lntelhqence collection activities defrmenlsl 10 the wcu. 

the uses of form 

"1SeeMorns s w r a n ~ t e  15,  ar27-29 sreaLmBob Woodward. TheAdmtraloJ 
Woshmngmn. WASH POST. Sepf 24, 1989. at I 8  2 (paraphrmmg Admiral Crawe'i belief 
that because of the PROE "no lonzer did the Uruled States mil l l s l~  man have ID be 
Shot 81 befare he could defend hm&'l 
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ited impact ROE wiii have on decision-maken once a crisis is 
underway. 

According to mme commentators, the attack on the USS Stark 
showed that even ROE incorporating the right of anticipatory self- 
defense can encourage an overabundance of caution when the same 
ROE also appear to  set elaborate preconditions for the exercise of 
that On May 17, 1987, thirtyseven United States saiiora 
died when two Exocet missiles fired by an Iraqi Air Force Mirage F-l 
aircraft Struck the Stark, a frigate on escort patrol duty in the Per- 
sian Gulf.133 

Although the ROE-because they incorporated the basic PROE 
formulations of necessity and proportionality-permitted the Stavk's 

incident Navy officers inslaled that 10 reviemg the rules of englgemenf 
"the main poml I% 10 insure that ship captains are Bufhonzed to shoot 
doun  hostile aircraft" The implication was that they didn't feel they 
had nuffrcrent authority hefore the Stark BtfaCk AI a matter of argu- 
ment. the aufhonty t o  shaof down hasfrle aurerafl redly didn't change. 
Yaw caprams had Blway9 had that aufhodly m a t  changed were the 
formal cnlena for defermirung whether an aircraft was hasfoe, the 
mrndaef that recombed an increased sense of danier, and the fate af the 

ThefaeffhstimponantehangesweremademtheROEforUrutedStates 
Persian Gulf foreea mmedialely after the Stark Incident. however, belles 
[the official Naw report's] confident m s s m e n f  that appropnafe d e s  
of engagement exlsled pdar to May 17 The euitlng ROE, coupled with 
other cornrnunicntlans that SLrepsed the vnpolranee of avolding pmvoea- 
f iveac l i ,bcararle~~amodieumof  resmnribllltvforfheoufeomeoffhir . .  
Incident. 

Thus, althouQ the Stork had ' technical aufhonfy ' fa shoat down any 
patenlldly hostile plane that approached ~f with apparent hostile mfenf, 
the distance ret for radio warrung contaers. the miel for repealed 
attempts at wamng and Identillcallon, and the ~uggesflm to fire w ~ m -  
ing Shots all guided offlcen toward 4wte conservative judwnents con- 
eermngwhetherorwhentoalfack preempllvely 

"'SpeSagan,supmoote 16,af466 

Sagan, dupro note 15, at 466-57 Sagan dm later writes, 

Sagasn,supmnote15,ai457(quanngHous~R~~o~~0~Storh,su-. at I1 
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Captain to use force against any aircraft that either committed a 
hostile act or dispiayed hostile intent, they also specified a gmduated 
scale of force that may have encouraged conservative judgments 
about whether to attack preemptively 134 The Navy accurately iden- 
tified the immediate causes of the missile hit to be warning and 
weapons system failures, as weii as poor tactical judgments by indi- 
vidual officers. Understandably, the Navy thus blamed the Stark's 
captain, rather than the ROE, for the American deaths However, 
the combatant commander and the JCS subsequently accelerated 
che sequence of measures along the scale of force13s and added spe- 
cific hostility cnterial36 to the Persian Gulf ROE. In doing so, these 
authorities implicitly conceded that the previous ROE were subject 
to restrictive misintelpretatmn, even If  the Stark's captain could not 
reasonably avail himself of that excuse 

The downing of a commercial Iranian Airbus by the L'SS Vin- 
cennes only thirteen months later kindled attempts to pin part of the 
blame on ''looser'' ROE, while the o f f s n l  investigation found that 
stress-mduced operator errors and psycholoscal distortions of data 
were the maJor causes for the tragedy.137 On July 3, 1988, the Vin- 
cennes fired two missiles s t  Iran Air Flight 665, destroying the cwd- 
ian aircraft a t  13,600 feet and killing all 290 people an board. Com- 
mentators have argued plausibly that because the revised ROE 

"'Among the measuresinthe Baduated ihon of forcewere the following 
Potenrlallg hostile contacts that appear to be approaching within IF 
?died diifancer of Inned Staler units should be ieauested ro idenrlfi 

. . .. . . . - . . 
l*SecreLaq of Defense Kelnberger gaie examples of these hosthtg erltella In 

a repan to C0"Bes 
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enabled the Vincanes captain to equate with hostile intent the 
Airbus' failure to  respond to a warning, they formed a "but for" 
cause of the decision to fire.138 Yet the direct causes lay elsewhere 
Sailors in the V i w n n e s '  combat information center received erro- 
neous data that the Airbus was a miiitaly aircraft because one sailor 
did not adjust the instrument that would have displayed Flight 666's 
commercial s t a t u  and because he also failed to consult readily avail- 
able air traffic schedules. The crew then fell prey to "scenario fuifill- 
ment" when it dismissed accurate information in favor of reinforc- 
ing its erroneous belief that the aircraft was a hostile F-14.138 The 
captain gave the order to fire based on the resulting faulty informa- 
tion that the crew relayed to him. 

3. Development of ROE for  h m i  Forces.-While America's air 
and sea forces developed ROE for tense encounters that could occur 
at any time and then escalate rapidly into nuclear war, the sound 
component trained for mid-intensity conventional war and devei- 
oped its ROE for evely other type of operation on an "as needed" 
basis. Also, while arcraf t  and ships on duty around the clock world- 
wide could conceivably be expected to fire on a Soviet plane or 
vessel pureiy in national self-defense,l40 these scenarios were 
unlikely to confront land farces, whose main defensive concerns 
centered on individuals or units. Accordingly, development of ROE 
in the land forces was less preoccupied with rapid escalation into 
nuclear holocaust. Instead, the dominant influences were the 
improved communications between Washington and field com- 
manders, the still imperfect communications between those com- 
manders and frequently inexperienced individual soidien, and the 
growmg distrust between the military and news media. 

Even though accurately labeled by historians as a limited 
war,"' the Korean conflict that United States g a u n d  forces fought 
was intense and deadly. Unrestrained by orders on either side resem- 
bling modern ROE, the ground fighting killed or wounded thirty 

13BSerSagan, sumnote  15. at481 
>lBDOD VlhCEVhEs REPORT supra note 137 ai 45. qwud in Sagan. supra note 

" ' h n n g m n a t i o n a l J e l f . d ~ f ~ " ~ ~ , ~ ~ " ~ ~ f f o r e e  
to  PmteCt the larger national mlere~fs such ar the territory of the 
Unlted Stater, or t o  defend against attacks on other Umted States forces 
not under [the deemon-maker's] command 

15. at 460 

Roach. s u r a  note 3, BL 48 A situation of purely nalmnal--ar opposed to unit or 
Indiuidual- elf-defenle a n e b  dunng regonal or global Lensions In which the corn- 
mmder must make the decision whether Lo fire despite the fact that his particular 
urd har nenher suffered a hostde act nor wlfnemd hostile Intent 

"lSea, e 0 ,  RoaEnr O r U o D ,  Llwma WAR: THE CHALLEVYE m A r n ~ n i c ~ h  S m m w  
(18571, RUUELLF W I E O L E I , H ~ S ~ R ~ ~ P ~ E U . ~ D S ~ * ~ E * R \ ( ~ . I ~ ~ ~  24119671 
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thousand Amencans per Additionally, American ground 
troops fired all available conventional weapons. Despite facmg m 
North Korean and Chinese infiltrators an unconventmnai foe the 
United States Army made maximum use of superior firepower 
against two identifiable hostile forces. Americans. quite appro- 
priately, shot these forces on sight with no deliberations on the sub- 
tleties of hostile intent. 

Even later in the decade when nearly 15,000 Amencan ground 
troops deployed on a politicall) Sensitive mission in Lebanon, the 
term "ROE" had not yet entered the language of the soldier. This 
was not due to any lack of restrictions on finng the objective of 
maintaining urban peace and frustrating communist takeover of a 
land recently torn by ciwi war demanded extreme fire discipline on 
the part of indiriduai nflemen.143 Yet while air force pilots by this 
time were conforming their responses to " R O E , " l ~ ~  troops in 
Lebanon during the 1958 "Bluebat" operation merely followed a 
"standing order . not to return fire unless they had a clear tar- 
get.'''4j The inrewention m Lebanon, which lasted 102 days and 
resulted in one casualty to enemy fire, inspired commentan by 
s o u n d  commanders on the virtue of restraint in low intensity con- 
flict.146 Still, the deployment was a contingency operation that chal- 
lenged leaders t o  develop a plan under crisis conditions and that 
exposed gaps in existing plans and soldier training."' 

Peacekeeping operations by Amencan ground forces in the 
Dominican Republic during 1965-66 also required restraint I46 How- 

'*'WIEBLEI supra note 141, at 524 
"ASeiRrn~n J SPILLER. COMBAT S r u a m  I h s m ~ ~  LEAIE\UORIH PAPERY" 3.  hor 

l d * S ~ s u p r o p  36 
"~SSPIIIER, =pro note 143, sf 41 
"bL~ieurenanf Colonel Harry A Hadd Commander of the 26 Battallon 2d 

Msnne Regrnent offered the folloaing i ~ ~ e l i m e n r  of frre discipline dunna the 
deployment 

When a vounmsrer lands all oreoared and ealer to  f l l r  and frndr hrmself 
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ever, a newly skeptical press carps, instant communications between 
ground commanders and Washington, and shifting packages of poiiti- 
caiiy motivated ROE set the Dominican intervention apart from 
Bluebat and all prior ground deployments. Operation "Power Pack" 
at  its height committed nearly 24,000 American troops to America's 
unstable Caribbean neighbor to block what the Johnson Admmmstra- 
tmn perceived to be a communist grab for power. Once the interven- 
tion had effectively blocked the rebels, the military mission soon 
gave way to diplomacy, and political leaders tightly coordinated 
troop activities to enhance the prospects for a negotiated settie- 
ment.149 Soldiers trained to  fire on sighting of enemy units made an 
uncomfortable adjustment to restrictive ROE, far which they felt 
inadequately prepared.150 The Dominican intervention helped make 
the term "ROE" familiar to American saidien, who assuniiated it 
into their vocabulary BS a curse word. 151 

The Vietnam War widened soldier familiarity with ROE.1SZ The 
war also triggered a reaction against ROE--a reaction w h c h  to some 
observers involved misinterpretation or outright circumvention of 
the pubiiahed rules.163 Famiharity with the term "ROE;' and even 

"Bid. at 119, 122-24. 140-43 & nn 29-30. 177-78, synops~lbon hack Cover 
IlOld. at 143 
IilSee i d  PL 142 C Veterans of the intervention have choben le* ehantahle 

words [than .numemus and complex') to dernbe the d e 3  of engagement. dumb.' 
'erary; 'rnind-bo@ng,' 'dernarallzmg: 'eanvolufed; and 'Confu9mg ale hut a sample 
ofthe mintable ones ' I  

'"Many of the mesages. dlrecfwes, orders, and regulations cited ~n the 
endnotes to Lhrs pragra-aph contained cl-lfld p~ovisiona st me tme AU mattem 
cited have been downgraded to "unelas~died' by appropnafe orders of the Secretary 
of the Army 

l W a w  of those who were troubled by widespread uldien' react100 agiunat 
the ROE were ienlor offlcera 

1. A village could not he barnbed Wlfhout wnrrung d Amencan frwpa 
hsd received fire from within i t  . . 
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ready availability of \arious specific rules in written form was no 
substitute for proper training in fire discipline and propartionalitg 
Still, the proliferatIan of uritten guidance insulated senior com- 
manders when individuals committed serious or intentmnal viola- 
t i o n ~ . ~ ~ ~  Ground component headquarters in Vietnam required that 
all newlr assigned officer and enlisted personnel receive information 
cards that recited rules agamst targeting cinhans, wounded ~ ~ T E O I I S .  
and cap t ives .1~~  All commanders received a card conraining the rule. 
"use your firepower with care and discrimination, partlcularl) ~n 

2 An) \Lllage knoun t o  be hostile could be bombed or shelled ~f 1x3 
mhabaanm xere uarnedinadvnnce 
3 Once the el\lhan pap~laflon had been maied ouL the iillage and 
rurroundmg COunIr? might be declared a 'free fire zone that could be 
bombed and shelled at wil l  

In considering these rules the f m r  thing to note is that the? *ere rad1 
calls rneffecllie '% m\erngatmn disclosed, zrltes IJonathan Sehelll 

that the pmcedureJ for applgmg these r e~ r i a in r i  were modifled or 
tumfed or Ignored t o  such en extent that In pracllce the resrramtr e%apo- 
rated entirely Often, ~n faci, no warning UBJ p e n  or the leafletr 
were of l i t t l e  help Io "llagerr who could not read or the forcible ebacua 
rmn left large numberr of clrll lan~ behlnd 01 no adequate provision 1- 
made far the deponed families and the? drifted back to  their homes and 
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populated arem.''1~8 The ROE issued by various levels af command 
controlled virtually every type of ground force weapon and included 
most of the ten functional types of ROE outlined above.16' The fre- 
quent sensational press reports of indiscriminate fire and brutality 
only served to increase the number and versions of rules dissemi- 
nated to individual saldiers.168 

Careful study of the regulations, directives, standard operating 

IeaMACI' Dlr 612-1, .wpro note 165. at para 4M6) (directing that nI1,offleers 
recelve P copy af the card entitled ' Guidance far Commanders m Vietnam. which 
eontamed the quoted Nie st para 7) The card 15 repnnred 10 MY LA, I \ iemo~noh 

108Meslage traffic to mbardlnafe headquaners from MhCY Headquaners 

Enensrve mexi coverase of recent combat ~ ~ e r a t m n s  in Yielnm h a  
reflected command m n l l \ l f y  Lo adverse media repons 

afforded a- fenile field-for ieniational phafagraphs and war stories 
Reports and phorogaphs show lingant drsregard for human life. mhu- 
mane treatment. and brufahf) m handhng af detainees and PW These 
press ~lmles hare  served 10 facur unfavorable world atrention on the 
tlealment of detainees and pmoners of war by both [Yietnamese and 
American force? Vigorous and immediate command action IS esen-  
f l d  

Memage. Headquaners. United States Mdifars  Asasfanee Command. Yielnm, 
MACJ11, subject Mistreatment of Defalnee~and PU l21163lAFeb 68) 

The resulting thicker of rules and cards did not effecfirely franrmif Lo the 
mdwdual soldier what urn expected of hm Although they were careful to conclude 
that a large number of factors contributed Io the tragedy at M y  La,, the members 
conducting the official 1nqulry info the rncldenf observed that 

neither units nor individual members of k k  Force Barker and the 11th 
Bngade receired the proper trammg m 
Several of the men teslrfied that they were Bven MACV I ' Nine Ruler" 
and other pocket cards, but they had put the cards m char  mekels 
unreadandneverhad anyidea ~ f f h e i r ~ o n f e n t s  

P L E ~ A c c o ~ N T O F M I L ~ I I ~ ~ ~ ~ R ~ . ~ P I O ~ O ~ ~ ~ ~ ,  at230 

. t h e  Rules of Engagement 
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procedures, annexes. and cards used dunng the Vietnam War to 
impart ROE to soldiers reveals striking similant~es to the documents 
used today. The war mstmtionalired most features of the present 
method because It confronted so many ground units and leaders, m 
the glaring public eye over such a long period, with the Imperatives 
of restraint as well as force security The ROE used today in opera- 
tions demanding restraint are not much different from the rules that 
governed employment of small arms and automatic weapons in 
American infantry d ivmms  in Vietnam. 

Individual and crewserved weapons . . may be employed 
by commanders against. 

(1) Enemy personnel observed with weapons who 
demonstrate hostile intent either by taking a friendiy unit 
under fire. taking evasive action, or who occupy a firing 
position or bunker. 

(2) Targets which are observed and positively identi- 
fied as enemy. 

(31 Point targets from which fire is being received 
(This will not be construed as permission for indiscrimi- 
nate firing into a r e a  inhabited by non-combatants]. 

(4) Suspected enemy locations when noncombatants 
will not be endangered 160 

Action (1)-although L t  somewhat begs the question "who IS the 
enemy?"-acknowledges the modern insight that ordinary people 
can became leatimate targets if they carry arms and show hostile 
intent. Actions (2) and (4) are completely consistent with the WROE 
embodied in the common tasks taught today to soldiers Action (3) 
States the soldier's inherent right in peace or war to protect himself 
against hostile acts. a rule included today m most ROE annexes and 
cards The close resemblance between present-day land force ROE 
and those of the Vietnam War era provides a sobering illustrarian 
that despite twenty addmanai years of experience with operations 
short of war, ground units use the same basic methods in the attempt 
to bring their operations in line with political and legal constraints. 

Nevertheless. three developments since the Vietnam War have 
changed land force ROE and the method by which leaders transmit 
them € m t .  references to  "freefire zones" and "specified strike 
zones" have disappeared. A free-fire zone was a specifically 
delimited geographic area that political authorities premously had 
approved for use of ail means of fire and maneuver.160 Although 
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free-fire zones never obviated the presence of military necessity or 
the requirement to avoid firing on known protected targets-such as 
civilians discovered to  be within a zone Inl-the Military Assistance 
Command in Vietnam (MACV) in 1967 abruptly replaced the term 
with "specified strike z0ne11'1~~ presumably because the language of 
"free fire" defied the goals of encouraging disciplined fire and 
engendenng the affection of the Vietnamese people. Yet the latter 
term also has fallen out of use. So, too, have the procedures permit- 
ting a village to be included within a zone-and thereafter subject to 
unobserved artillery and mortar fire-once hostile fire had ema- 
nated from it and civilians had been evacuated or warned to 

Second, g o u n d  component staffs now insert the self-defense 
boilerplate discussed above at  or near the beginning of ail ROE 
annexes and cards. This development has occuned in the aftermath 
of the 1983 terrorist killing of the marines in B e m t .  The official 
investigation into that incident commented that the ROE in force 
had affected adversely the "mind-set" of the marines at the Beirut 
International Airport because those ROE "underscored the need to 
fire only if fired upon, to avoid harming innocent civilians, to 
re8pect civilian property, and to share security and self-defense 
efforts with the [Lebanese Armed Forces]."le4 Although other perti- 
nent findings criticized the lack of apecific guidance for countering 
vehicular terrorist and the inadequacy of preparatory 
training for dealing with unconventional military threats,lBe the sin- 
gle institutional change in land force ROE from the Beimt tragedy 

ieave.353 

.. 
~"MYUIINIESIIUATIO~ R~~am,supronole  l54,arg-7 
jo", "g., 111 MAF Force Order 3121 5 ,  supra note 167, sf PUB 405, 111 Force 

Order 3330 1. supra note 157. at para 3a The desrpliallon of P geosaphleal zone 
within which wmona, having been duly warned. may be presumed hastile, IB no 
different m concept from the derignalion of ofher hoPtlUfy entena such m cenlhued 
mannrng af B machine gun p~eit ion by M unknown CEU. after due warnings LO e u t  
the poiillon with handa up The hasfrllfy cnleda form oi ROE--T).pe I ROE &8 d b -  
c u e d  m 8ecL1on I1I.A 6 LnSro-hes not been renounced However, future derlplarlon 
offree fire areesors~eelfiedrlnke~onesmROE annexesiiimpmbablebeeauseoffhe 
notonefy such measures gained among m the news media and m academic e i i ~ l e i ,  see 
e g  SCHELL. supra note 153. WAUER, gupro note 153, even If they remain a concep- 
tually plausible w a  t o  son out the hostile Intention af an ambigvous force. Cf FM 
101-5-1. s"pronofe3, at 1-28. 1-34, F.1, andG-l idefi~g"engasemenfarea"and 

free fire area" m 'control measures" commonly employed in the often%? and 
defenae againrt Identified enemy farces) 

"dWDR~sam,supronofe I .ar51  
IBnld at 135 
l"*Id BL 130. 
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appears to have been that written ROE must remind tlOOpS, up front 
and in capital letters. that they hare a nght t o  defend themselves l b7  

Third, a clear trend towardjomt service ROE 166 has resulted in 
the adoption by ground component staffs of a basic analytic frame- 
work and a set of terms that orisnated in Navy circles Although 
many subordinate ground units continue to issue PROE in unique 
format, more and more units are prmiding definitions of hostile act 
and hostile intent. stating that one or both of these must be present 
before using force (necessity), and stating that soldiers must scale 
their farce Io the threat (proportionality) At higher levels of com- 
mand, the adoption of this foundational framework IS universal. 
despite the persistence of great differences in presentation and EPB- 
cific ianguage even a t  division and corps level. 

American operations between 1987 and 1990 in Panama pro- 
vide a good snapshot of the present-day method of imparting ROE to 
soldiers. hlilitaly historians have recorded the political constraints 
beanng an the several distinct military operations conducted during 
that period. 16s These operations culminated in Operation Just Cause, 
che contingency mission undenaken to dnve Manuel Yonega from 
poher and reestablish order. It suffices here to note that American 
ground troops in Panama-when they had received background 
instruction in ROE-had been trained for the conventional task of 
shooting identified enemy forces on sight. Yet. most of the opera 
tions in Panama required troops to avoid overt prowcation of Amer- 
ica's canal partner, lest the United States cede Noriega the moral 
high ground Accordingly. soldiers received a quick baptism in the 
PROE, and m the sometimes ambiguous waters of hostile intent and 
proportionality 

Although most troops performed with both admirable restraint 
and appropriate aggressweness. the adjustment t o  restrictive rules 

h"'Seemupra notes 130-31 and aecompanjmgtexf. Parks Righting mpm nore 
16, at 8G ( The PROE endeaior to expand peacetime ROE Io PII  sea BC and land 
forces I U C C ~ S J  i l f h  the latter r ema ln~  llmlfed 

jRoSee. e 9 ,  Larrence h Y a t e ~  Joint Task Force P a r a m  Just Cowe-Befme 
and Alter MIL RE1 , O c t  1981 at 69 61. 68 69-70 [hereinafter a r e s  Joint l k h  
Pomp Rmniol ,  lnfenlex with Dr Lawrence A B r e s ,  Hlstonan Combat Srudles 
Inllsute. Unlted States krm? Command & General Staff College (Mar 22 18841 [here- 
inafter Yater loten lex] (drrcumng nu me mu^ lnienlews conducted b) Dr later of 
panrcl~anfs m operallon~ ~n Panama) Morns. mpra note 15 at 146.67 Enleis afher- 
wise noted this IKO peramaph  nops psis a i  ROE matferi 10 Panama drai \ i  from latee 
article and ~ n f e n l e ~ ~  and from Morris manuscript 

1 
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proved difficult, with or without the distnbution of pocket cards and 
despite the ubiquitous self-defense boilerplate. Troops responded to 
the lack of preparation with numerous sensible questions about hos- 
tile intent: 1s the  only clear indication of hostile intent the receipt of 
hostile fire? is a Panamanian Defense Force (PDF) soldier demon- 
strating hostile intent if he aims his rifle in my direction? What If 
numerous PDF soldiers have aimed their rifles previously without 
firing them? Commanders wrestled with the question of whether 
and how to impose the most restrictive form of ROE: orders dictating 
which soldiers are armed and have live ammunition and when they 
may chamber r0unds.~’0 Marines objected to the rules requiring a 
verbal warning as part of the graduated measures leading to use of 
deadly farce, citing the Beirut disaster and arguing that verbal 
shouts to armed intruders would endanger Marine sentries.111 Inev- 
itably, soldiers accused of using inappropriate force invoked aspects 
of ROE in their defense.172 

“Wee, e g  , Memorandum, Commander h i n t  l b k  Forte Panama. JTFPM CO. 
to AI1 Subordinate Commanders. subjeer Weapons Safety (18 Jan 1880), mpnntad 
lnha note 200 

“‘SeeYates,Jornl mkFmcePanamo.supranote 168.at64 
“’See. e g , United Stales v Bryan. Unnumbered Record of mal 118 (Hdqtrr, 

FortBragg3l Aug 1880) [opening statement ofde fena  counrel) Sseoisozn/ianotes 
220-21 and aceompanyingtea[diseuumgfheBn~ancare inmore defad) 

often fruitrano”, tension, and m&aIence that further Comphcated an 
already eonfusing stife of affairs 

See CLARENCE E. BRIOOI. ilI, OPT RATIO^ J im CAUSE. PAVAUA DECEMBER 1889 A So~olrn s 
EIEWmPSI ACCoLiT 4 (1880) Yet d e b  that were very clear on their face bometlme~ 
ovenimplified the nature of the decision whether t o  shoot The b m e  infanfn C D ~ .  
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Mare recentig. ground force leaders and judge advocates m 
Saudi Arabia and Iraq (19911, m Los Angeies (1992), and ~n Somalia 
(1993) developed innovative ways to communicate and reinforce 
ROE.173 However, these mnovations have not yet spurred systemx 
changes In the method by which most troops recewe the ROE. Doc- 
trine and training in the ROE remain .% yet largely unchanged and 
overlooked The Gulf War-validating as it did the tradmonai mil-  
t a w  preference for conventional wars-could conceivably offer a 
rationale for leaving ROE alone, just .% it has reinforced the peren- 
nial distaste of the mainstream military with low intensity conflict 
ROE'S most fertile sod 1 7 6  Yet ground troops endured long months 
without combat in Saudi Arabia, and WROE issues. when they 
finally arose, were reiativeiy simple to resolve These factors 
spurred comments from judge advocate participants. who obsened 
that for most of the deployment, "mies of force' to protect people 
and property" were more germane than rules "for active engage- 
ments" and that "peacetime ROE do not seem adequate to address 
landpower force protection far prehostiiities and posthosriiities.""n 
Stili, despite the likelihood that low-intensity conflicts will continue 
to be ' the stuff of superpower mtel~entions;'li7 the view that 
ground farces should prepare exclusively for conventional war 
eqoys considerable inertia 17s At present. Staffs tend to draft ROE 

pans, W e n  the m l ~ ~ i o n  of reslonng law and order along the western edge of the City 
of Colon after the stan of Just Cause reeewed the follawingrnsimctiona 

1 Shoofallarmedcivillans 
2 Lootern 11 armed. wdI be killed 
3 Unarmed looters will be dealt uilh bj follous 

B Flreawarnmgshor mer their head 
b hreashornearrhepersonlr) 
c Shoot to  i o u n d  

Id at 77 Apparently none of the soldier3 receiving Lheie ROE kdled an) w.ihans 
cam->ng aeaponr far pYrpases of lelf-protect,on 

sturn m cu.noRam l h e p I o c e i l r n e ~ i r j a j ~ . ~ ~ ~ ~ ,  ARM, LAU , D ~ C  1983 

'73Seetn/m notei295, 313, 326 and ~ceompanylngten 
"'Cf lnternarlmal Lau Note. "Land Fmca Rubs 01 Engoynneni Sympa- 

at 48 (mentmnlng an informal poll of staff judge adbocater attending ~pfianal ROE 
seminar9 held dunng the annual Worldwide Staff Judge Adrocatel'  Conference not- 
~ n g  that ' a Llberal esfim8fe'' of rhare who had prerloull) worked with the JCS PRO€ 
uhj one-lhld of the attendees. and dercnblng the proees~ undema) to ~ m p m i e  lack 
of familiarity u l fhfhe  JCSPROE) 

L'nSreDanlel P Bolger nip Ghostsa /Gmdumn PAR.AVEPE~ Autumn 1981 sf 
33 31 (arguing that ' illov mfenmf) confllcl reeel\es I ~ S  p d m n g  due and no more 
evenbjtomorroi'sproblemicallfurtheArmytoprepsrefafrghl' r h e r m g e w a n a f  
peace") 

llRDESEm S ~ R M  A s s ~ ~ s m v r  RAM R E P O ~ ,  myra note 64,  at Operatianal Laa 2 
& 3 ( 2 2 A p r  1982) 

"'Bolger mpro now 175 at 39 
1~ See, e y Colonel Chnsfopher C Shoemaker et a1 C m m U l r y  & Rcpiy 

PARAMETERS. Spring 1992. at 101-02 105-07 Ham G Summen, Powell E r i w s  Grant 
tn PO-zw .uzitfory ARVI nm s e p t  27. 1893 at 78,  sea" D ~ a y i o r  wlii P ~ ~ ~ ~ -  
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for operations other than war only after the crisis has arrived, and 
troops tend to receive these ROE only after the best opportunity for 
t ramng has passed.17a 

C.  Ihe "Legislative"Mode1 ojROE 

The underlying problem with the present method of imparting 
ROE to ground troops is that it relies on a legislative model of con- 
trolling conduct. This model se rve~ certain established Interests and 
provides a traditional role for judge advocates, but it is not optimal 
for inculcating initiative and restraint in a military land farce. Rules 
of engagement in this legislative model are laws-pnmarily written 
texts that authorities issue, supplement, and perhaps supersede; 
that members of the controlled group consult, interpret, and some- 
times obey; and that other functionaries implement, distinguish, and 
occasionally prosecute. A legislative approach to  land force ROE can 
create danger when the time comes for living, breathing, sweating 
soldiers to translate the texts into results on the ground. Every ana- 
logy can be pushed too far, but the analogy here-between the pre- 
sent method of imparting ROE and the familiar social process of 
controlling behavior through legislation-furnishes a compelling 
summary of what is defective in present ROE doctrine. 

1 .  ROE as Law: Prob lem in  Creation.-Commanden and legis- 
ia ton share the sensible inehnatian to control individual conduct by 
creating rules. Giving an order, issuing a rule, announcing a pohcy, 
wnting a law-these are all attempts to  bring abaut desired behavior 
via a straightforward mechanism: "If 1 need them to act a certain 
way, I'll simply write instructions on how I want it done." 

The advantages of this approach are readily apparent. Regard- 
less of the circumstances, a form of response is always available. 
Writing how one expects or demands mdwiduals to  act when faced 
with a set of facts can provide valuable coordination 10 otherwise 
chaotic or destructive group activity. Written pronouncements also 
can reaffirm and reinforce important group values. In addition, mu- 
ing fresh rules enables one to give special, tailored attention to each 
contingency as it arises, in all of its particular complexity. Legislators 
or commanders may never intentionally create rules to dispel the 

XeePersBecmm F h b b y  Da-Ooodns", ARMY TIMES, Ocf 11. 1093, at 16: Lreulensnf 
Colonel James A Baker, P- .Wwiana Dull the A m y ' s  Combat Edge, ARMY TIMES, 
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appearance of inaction Yet one effect of rule creation is to dispel 
such appearances lBC1 

Governing or ieading bg rule creation also has at  least t\vo d i s ~  
advantages. although these are not as apparent, par t~ular l?  to an 
inexperienced rulemaker First, the mere making of a rule does nor 
change what one eminent jurist has called "primary private m d r i d -  
ual conduct ' ' 1 ~  The wisdom contained in the adage "IOU can't leg- 
idate morality' applies to all sorts of rulemakmg-in the sense that 
an abstract ruie by itself has no grip an concrete realities Connec- 
tions or hooks mto Indindual behawor must come from something 
else. name11 from~~illfulobedience t o m  enforcement of the rule 

Second. rule creation easi11 tends roward rule merpopulation 
With few obvious incentives to unmake rules, and with ever? incen- 
tive to create diverse rules of varying specificity to meet nea chai- 
iengea. leaslators and commanders alike naturally will produce 
progresn~ely thicker codes of rules, often n i th  the help of others 
--namely lawyers The resuit is that few rules are directly super- 
seded or wiped off the hooks. Instead, supplements. qualifications. 
and explanations abound. contradictors rules emerge. and redun- 
dancies thrive as the rule creator inevitably neglects the hard a a r k  
of integrating a new rule into the  alder web and of imposing hier- 
archical order on the entire mass One legislator and commander 
replaces another. raismg the perennial question: which of the former 
rulemaker's rules still applyo 

Military commanders encounter other special difficulties ~n 
rule creation because of the essential legal and moral difference 
between peace and war. For example, while a legislator seeking to 
prosclibe murder will immediately find a pretty good first draft m 
the rule 'thou shalt not kill. except m self~defense," the commander 
seeking to prwent  murder on the battlefield must use many more 
words to account for the special immunity soldiers should and do 
ewoy far killing iawful combatants during armed conflict I S 2  "thou 

oirhe 
'*'Seesupra note 146 OP LIU HIIDBOO*. sup*" note  16 at H 92 describes 

ROE protect the commander b) prowding guidance mmnng that subor- 
dinates compli ulth the la% afrarand  nalionalp~lici  For example the 
commander mag 1 5 1 ~  ROE rhal reinforce the la& of ~ a r  Epeclilcall? 
pr0hibnmg deSfmCLion of rellgloui or e u l f ~ i s l  propenp In the area of 
n~llon~lpol ic) .  ROE ~ ~ n l i m i f r u e h i r e m i 8 ; r h e  uieof chemical weapons 
riot control agents. and herbicides The i n c l ~ s m n  of restrictions on there 
agents in an OPLAK I ~LYIPL~E.  to  the exlenr possible. the commander 
from ,ubordmatei u ha ma, i io lafe national uollcv out a i  I M ~ ~ C P  

, practical pwpoiei a i  ROE BJ follawr 
0°F 
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shalt not kill, except in self-defense, and except during war, but 
even dunng war, thou shalt not use methods calculated to cause 
unnecessary suffering and shalt not kill civilians and wounded 
enemy soldiers, except in self-defense." 

Consider another example-this one taken directly from actual 
land force ROE-which illustrates how different headquarters 
guided by similar purposes, If left to  themselves, will create sigmfi. 
cantly different texts. The standing ROE for operations other than 
war used m the recent past by four infantly units of division or 
brigade size contain the fallowing statements of the basic necessity 
rule: 

Unit A: You are authomed to UEB deadly force in self- 
defense [ifl 

a. you are fired upon; 
b. armed elements, mobs, and/or rioten threaten 
human life; [or] 
c. there is a clear demonstration of hostile intent in 
your presence.Ls3 

Unit B: Soldiers will defend themselves Soldiers under 
actual attack or facing a clearly imminent attack will use 
necessaly force to defend themselves even if the attacker 
would be otherwise protected (e.g. a medic or civiiian).le4 

Unit C: The right of self-defense is never denied If B [Unit 
C soldier] LS fired upon he may return fire in order to 
defend himself, his unit, and accompanying personnel.18J 

Unit D: Nothing in these ROE shall limit the right of an 
indimdual soldier to defend himself or a commander's 
nght and responsibility to  defend his command andlor 
those in his charge from attack. The right of self-defense IS 
never denied. . . . Engageable forces [include] . , [tlhose 
committing hostile acts. . . . Hostile acts [include] actual 
attacks [and] threats of imminent attack 186 

m g  1s IeLfimate only for the combatant personnel of a eountrs If 16 only thy SOUP 
that IP entitled to fieatmenf BS pmonera af war and lneuii no liabillfy beyond defen- 
Lion after capture 07 surrender") 

"XHeadquanem, 10th Mountain Dlrlnon. Operations Plan for Restore Hope, 

184HHesdquarters. 25th Infanin Dirision Standing ROE For OPLAh,OPORD 
Annexes. at para 2a(1991). 

"IHeadquaners 76th Ranger Regment. Taeflcal Standing Operarlng Pro- 
cedure Appendix 4 (Rule3 of Engagement) t o  Annex H (Cwd-Mllltary Affun),  al 
para la(1992) 

LBBHeadquarten. 82d Airborne Division, Operations Plan 8-88. Appendlx S 
(Ruler of Engagement) to Annex C (Operarmni). para 3a. 3b (1989) 

hnnexx, 3(bni)(ms3) 
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In this example, Unit Cs drafter chose not to mention the hostile 
intent prong of the peacetime necessity rule-that IS, that a soldier 
may use force if confronted with clear indications of hostile intent- 
while Unit A's drafter chose to State this explicitly ("there is a clear 
demonstration of hostile intent in your presence' ). Unit E's drafter 
elected to imply the possibility ("or facing a clearly imminent 
attack"), and U m t  D s  drafter chose to mcorporate hostile intent into 
the definition of hostile act ("hostile acts include actual attacks and 
threats af imminent attack") Nothing LS inherently wrong with an? 
of these formulations, but the inconsistency of texts across units 
within the same land force is one factor causing probiems of Inter- 
pretation and preventing standardized trammg. 1 %  

2 ROE os Lax': Probierns qjZ~terpretotion.-Prablems at the 
level of interpretation hamper the le@slative model of controlling 
conduct The model assumes that members will consult and can 
assimilate the rules pnor to acting It aim assumes that members will 
be able to declde which rules take precedence on the frequent occa- 
sions when many rules apply to  a situation 

These assumptions are tenable for many ordinary social pro- 
cesses that occur in a modern state. The business executive can read 
the rules on claiming deductions for charitable contributions on an 
income tax return, can consuit a tax attorney concerning which of 
two interpretations is legal. and can read opinions published b? the 
Commissioner of the Internal Revenue Service or judgments pub- 
lished by federal courts before deciding whether to make a claim and 
how much to  deduct Plenty of time. and a large, elaborate set of 
institutions equipped to interpret and provide advice can help pro- 
duce c o n f o n n g  behavior m the individuals subject to  the rules Ida 

Mhtar). staffs deliver advice and interpretive guidance to com- 
manders and other decision-makers, thereby mmgating the confu- 

. .  
fundamenfalr ') 
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don engendered by multiple N ~ S .  Thus, the Navy captain with a 
judge advocate on the bridge can anive at a prudent interpretation 
of the ROE, even when one rule counsels restraint and another com- 
mands him to use necessary preemptive farce, and even while a 
Soviet vessel IS moments away from physically bumping his cruiser 
in an international dispute over the light of innocent passage. Sim- 
ilarly, the commander of an Army corps can select targets from a list 
recommended by a staff cell, the judge advocate for which has iden- 
tified the potential targets that violate no ROE. However, land force 
commanders below brigade level do not have judge advocates 
readily available, and battalion commanders are the most junior sol- 
diers with staffs Accordingly, interpretive guidance is scarce 
within a deployed ground force. 180 

WWE DI\ISIO~~BR~OADE A V O  I~FANTEI B A ~ A L I Y L  ( I O  Jan 1092). 
' V h e  features af the legiilatlve model--a purely Lheorefieal consfruct--are 

illuminated by the contrast drarn here between ship E B P ~ Y O S ,  BIrcTBft PllotB, and 
high level commanders an the one hand, and mdlvldud diemen an the other Hox- 
ever one should not infer that only individual nflemen may be forced m t O  flrmg 
decirians without imerprefive guidance One expneneed commentator has percep- 
fivelv observed that 

hutLon IS controlled d; the shooter'a intent. which may he bared upon 
the hrieflng hereeelvedbefore helaunehed Thri~rnodifferentfromfhe 
individual soldier facing B potentidly unfnendly nneman wlnllng hla 
nne at our Mldier We have no way afgeftmg inaide the shooter's head YI 
either case 

rlbh and eom<and guidance, hut k e n  Lh&e a10 times when that 18 not the ease 'I On 
pmse~slon of the author) 

Uor should m e  rdennfy m the confiasf drawn here B Juggestlon that EOm. 
manders, staff offieen, ship eaptaln~, or pllols lack coneern for individual soldiers. 
The compssslon for soldlera 18 clearly ewdent whenever these pr0fessronalP In m b  
undenake mlhlaly operatmw As fhu article h a  repafedly emphasued. the PresPnt 
method of ~mparting ROE 1s suboptimal because of systemic factom rather than PaF 
~ I C U I ~ I  emom This is meeiseli why there are no wick 01 3 m ~ h s n c  B N W ~ A  Co the . . .  
challenge of~mpro\,ingontheprewnf method 
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Education and experience in problem-soiving on the part of 
those subject to the rules also can increase the iegdatwe model's 
effectiveness at controiling behavior. College-educated Yavy cap- 
tains and Air Force pilots can sometimes interprer contradictorg 
rules, even when time for consulting authontatne sources of inter 
prefation LS not araiiabie.la' The eighteen-year-old assigned t o  an 
mfantrg platoon. whose guidance descends through many layers of 
command, is mare likely to  violate the purpose of senior ieaders' 
ROE, despite desperately wanting to  do the right thing.ls' 

3. ROE m Lau: Problems in Enfarcmnt  --Under the leasla- 
tive model. violations of ROE too readily take on the appearance of 
cnminal walatmns Good judgment by commanders and judge adra- 
cates always will mitigate the effects, but this factor nevertheless 
frustrates the goal of fielding a land force infused with initiative as 
well as restraint. This perception also reinforces the stereotype of 
judge advocates as bureaucrats who are more efficient at prosecut- 
mg violators than at offering preventive advice The dynamics stem- 
ming from enforcement highlight incompatibilities between the mili- 
tary operations occurnng in the real world and the legplatwe model 
on which present-day ROE rest. 

Even though the conduct it proscribes may constitute an inde- 
pendent crime under one or more punitive articles of the Uniform 

ll lOf  nurse. edwafion and expenence are no guarantee that a decision-maker 
wil l  be able to arrive at the desired respanre Those x ha adopt the focus. common t o  
V a n  Plrcle~.  that ROE training IS far officen and commanders. see Sagm mpm note 
l b  81 441. readd) acknobledge that bad oufcumei can occui m e n  when the= d e w  
slowmakers ale doing the lnterpreang See i d  at  462 ( 'Rndly 11 unclear 01 ~ o n ~ i a .  
d m a w  ROE are insued to mliirarv forces. faulty signalmg. undesired rulnerabiliiies 
and mad\ertent escalation might occur ') 

' j j ln land forcer. ihortfslli in education and exgerience combine with organ!. 
sstianal characteristics and limited armament ID doom the leglrlatlw approach to  
ROE 4s one judge ad\ocafe aarigned IO adwse an Arm) corps on operauonal la% 
describes the en\ironmen~ 
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Code of Mihtary Justice (UCMJ), arule of engagement itself becomes 
enforceable criminal law only through a narrow channel. Article 92 
of the UCYJ makes punishable certain failures to obey orders 01 
regulations, but only after the order or regulation m question has 
run a gauntlet of statutory elements and constitutional doctrines any 
one of which can render It unenforceable. Orders found merely to 
"supply general guidelines 01 advice for conducting military func- 
tions" are unenforceable,lQ3 as are orders found by a military judge 
to be unconstitutionally vague,lQ' overbroad,lg5 or otherwise unlaw-- 
fui.196 The highest levels of command specifically describe their 
mles of engagement to lower headquarten as policy, rather than as 
criminally enforceable orders. However, commanders may pur- 
posefully issue particular rules of engagement for the individual sal- 
dier as punitive general orders, creating the possibility of courts- 
martial for viola tors.^^^ 

The companion cues of United States 0. Mc~Wonagie~~~ and 
United States v.  Fimel 10s demonstrate that violations of ROE can be 
enforced via court-martial. In thew cases-which arose out of Amer- 
ican operations in Panama in January, 1990-the accused infantry 
saldien had received a general order from their division commander 
to not "chamber a round of ammunition unless enemy and/or cnrni- 
nal contact is imminent."200 Although the mission of American 
forces in Panama never abruptly or clearly shifted from "combat" to  

18834 M J 826 (A c M R 1882) 
M J 739 (A C M R 1881) Fzmd and .McMOnaplo ale two of only four 

reponed judicial oplmoni that hare made reference Lo the term ''rules of engage- 
ment, ' s fact that 1s eanmslenf wlth the r e l a l ~ e l y  recent development of ROE See 
discusson mp70 pan 111 B 3 me other c u e s  are Cnlted States Y McChee. 36 C M R 
7S6(1 C M R  18661andCniredStalesv Calley,46C M R 1131(ACMR 1973).balh 
of which amae m the eonten of Vietnam 

amme order, issued by Major General Carmen J Cawza, the eamrnander of 
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' stabilization. d o l  and although the two accuseds' company "main 
tained a secure posture to deter terrorist-type attacks."?"Z the cam- 
pany had nor experienced any hostile actions in the previous ~ereral 
weeks. and "the Threat level was considered low.''Zn~~ On January 
2:, Private First Class Mcklanagle Sergeant Fmsel. and a third sol- 
dier from the unit mentionally violaled the rule against chambering 

domf TBk Force Panama and Dlllsion Commander of the i f h  lnfanrn Dlrlslon read 
 follow^ 

18 lanuan 1090 
JTF PM CO (3406) 
ME1IORI\DUIl FOR ALL SLBORDIN4TE COMIIIYDERS 
SEBJECT Weapani Safer) 

1 Herenr iiccidenfal discharges ofueaponr m e  ofuhich ieiulted 
in a soldier 3 death makes II ~moeralwe f o r  me 10 establish the fo l loulng 
guideline> 

a \ a  m e  I& authorized lo mainlain a cho m their m ~ t d  a . .  
magazmern Lhe i r r i f l~ (Y-16a rAR~03 l ,o rabe l f a fammuni t ion l rnked  to 
the feed frai  of B \I 210 SAU' M 60 MG or Cal 60 MG. unless EO directed 
bi a commander ar the colonel l e / d  or hlrher 

be placed in pi& magazines *>I1 be placed m 
elts attached to feed frays only rhen  required 

the knouledge that criminal or enem) 

c Lnder no c i i cum~lance~  ulll Lnited Stares Arm? forcer 
be authorized to chamber a round of ammunition unless enemy and or 

ent Elen then the neapon  ill remain on safe 
ghring of rhe target has been made 
d 0x11) commanders in the rank of colunel can authorize 

framenrarlon penader 10 be carried. and rhen operational necesrifi 
must clear13 warrant the carning and use o f  rhare indracnminafe 
neapanr -\I1 framnenfanon yenades 1111 be turned m I D  the ASP and 
drann only K hen colonel-le>el commanders so direct 

~ S P  drastic measures are being taken to ensure that *e safe 
borh United States and Panamanian Our ~apuablei dunng 
reeks  hare  all been self-mficted This must stop' 

3 Commanders at e i e n  level must take immediare ac~lon 10 d w  
reminare these guidelines \I> ~nrenf IS simple I want no one killed or 
sounded Y the result of m accldenral dlrcharge of a weapon I exwcf 
WeOone 5 full P"PP0rt 

e g 

F ~ w ~ r l .  33 M J at 743 (kppendix) This order prmides a useful illu~rrallon of T>pe \ 
HOE Llrming Ocderil. see pen 111 A 6 mpra. which m this oper~ t lon  sened rhe 
purel) m~htar) purpose-at le& offxially-of pmmatmg ~afe ty  and aiording accrden 
tal harming of fnendli forcer Some quesrion nhether  rules deiliered in a memaran- 
dum on safef? can accurately be termed ROE See c g Roach %pro nore 3 al 52 
( [ROE] should not cmer safety-related resfricti~n~ ),  but see Parks Righlng supra 
note 15 sf R6 largmng, ~n response to Roach char ' ruch B bmrred v l e l  of ROE 18 not 
~ e n s i i t e m  w i t h  their proper use ai all levels l The court m F?TUPI recognized rhe 
functional character a i  the memorandum m ROE Set 33 kl J at 741 n 3 1 'The rapk 
force commander had preriausli publlnhed a letter KhiCh m effect modified the 
rules of engagemenr The letter forbade the chambering a1 ammunition and the finng 
of "eaponr except under specific hmxed candirians 1 

i,lTashFoorcePnnorno mp7anole 169 a t 7 1  
14 h, J at 856 
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rounds when they not only chambered their firearms but then ais0 
shot them into the air above Panama City despite the complete 
absence “of hostile Panamanians or of hostile gunfire.”zo4 Subse- 
quent courts-martial convicted Mckhv.de and Finsel of violating 
Article 92,206 and a dissenting opinion to  the appellate court’s d e w  
don affirming McMonagie’s conviction of a related crime made 
explicit that ROE establish a ~ e p a r a t e  basis for proSecutmn.206 

Yet it was the related crimes in this case that suggest how odd it 
seems to regard an ROE violation as just another crime to  be pros- 
ecuted, a view that is central to the legislative model. McMonagie 
and Finsel unlawfullg chambered their weapons dunng the very 
same episode in which one or each af them was drinking aicahai in 
vidation of a no-drinking order,207 having sexual relations with a 
woman in a local brothel despite an order prohibiting intimate per- 
sonal contact with Panamanian staang an elaborate 
mock firefight to cover up Finsel’s loss of a 9mm pistol,zO* and finally 
murdering an  innocent bystander who fell victim to a wild shot.210 
The ROE violations here were incidental to other senow wrongs, 
some among these being mala 6% ~ e . 2 1 ~  Without criticizing the deci- 

20*Ftm#l, 33 >I J. st 741 
zOeMc.Manogk 34 M J at 864 (affammg violation of article 82(1) w lesser 

mcludedoffenie of Article 801 Ftnsel 33 M J af74U-41 
‘“s[rlhe rules of engagement mposed by B commandex are guldehnes 
pertaining to firing of weapons. Those mle8 generally are aimed at pre- 
venting needles ~a~us l t les  and unneceasav destmcrmn Even ~f The 
rule3 of engagement w e  vmlaled. however, the lawfulnes of rhe killlng 
resulfmg from the flnng WLII be determined by the UCMJ and the I_ of 
war Thus. e ~ e n  though a part~edar shooting may v d a t e  B command- 
imposed rule of engagement. and thw be subject rn wmshmenl undpr 
the CCIIJ. the killlng iesulling from that shooting may nevertheless be 
I....i..l 
1 - 1 1 1 1  

MCMOnagie. 3 4 M  J at87U(JohnJton. J ,dr~senting)(empha~nadded) 
P O ‘ Y  at 856 865. FIWSI. 33 >I J at 740 
nOS.Md%o,Lagie. 34 hl J at 856,866 
‘ODld at 866, Fimel.  33 M J at 741 
2’yMc.Mwk 34 M J at  867 The court expresiy rejected the accuneds clam 

that he w z  mistakenly fmng 81 m enemy combatant See id ai 864. This clslm, if 
fme, would have made the accused innocent af murder m well w of om violation of 
the ROE On higher appeal. McMonagJe‘s convictim ww overturned because the mal 
court ~ f a i l u r e m m ~ f ~ ~ t f h e  eourt-martlalpanelonfhedefense ofmistake oifaclwas 
heldto heprwd~aalerror SeeCnlted SLateiv McMonagle, 38M J 63 68-61 (C M A 
1883) Fmrl I c o n ~ ~ c n o n i  were upheld on higher appeal See Knrted Stale3 Y hnsel. 
36hIJ 441(CMA.l8831 

~“Arnolumtnsex 
/a1 wronBlnltrel1 Bnaef 0rC-e mmohmgIllegali~yfromrhere~nature 
of the tranaacuon. upon prmelplei of o ~ f u ~ a l .  moral m d  pvbhc la= An 
act Is z a d  t o  be m l w n  in Se r h e n  ~f le inherently and essenllally e%lI. 
that IS, ~mmoral LO # t i  nature and mqunour m i ts  consequences wfhou t  
any regard t o  the fact of a s  being noticed 01 punished by the law of the 
state 

http://Mckhv.de
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sion to p r o s e c u t e  t h e  ROE vio lat iani  in this  case. t h e  j u d g e  a d v o c a t e  
instructing soldiers  on iegal  r ights  to  employ  force understandably  
e x p e r i e n c e s  d iscomfort  at  t h e  notion that McMonagle a n d  Flnsel 
mere "ROE cnmmals" as opposed  to m e r e l y  ' c r i m m a l s "  

Poor disseminat ion of t h e  f a c t s  surrounding  a criminal al lega-  
t ion of excessive force can curb init iat ive a n d  cause soldiers  to hes i -  
tate. in t h e  case of  ( h i t e d  Stares 1'. Conde,z1' a caw-mart ia l  panel 
f o u n d  fault w i t h  t h e  a c c u s e d ' s  dec is ion to  f ire  his M79 grenade  
launcher  out the w i n d o w  of a vehicle travel ing through  d o n n t o u n  
Mogadishu Somalia.'L3 In addi t ion  to Con&, at  least SUL cr iminal  

JTFFOR SOMALlARELlEFOPERATlOY 
GROLlZD FORCES RULES OF EUGAGEklEUT 

NOTHILGINTHESE Rl'LES OFENGAGEMEIT LIMITS YOURRIGHTTU 
TAKE APPROPRIATE ACTIOK XI DEFEhD YOL'RSELF .<VU YOLR 
LX,, 

AG*INSTATIACKSORTHREMSOF AlTACK 
.A YOL HAVE THE RIGHT To LSE FORCE m DEFESD YOLRSELF 

RE \!A> BE RETL'RIED EFFECTIYEL? AUD PRO\IFTLY 

E DEl.. .... 
SONSORINSE 

parasaph A of rhe ROE cwd that 'I have been told *e we not to flro ai The C L I L L ~ B ~ S  
unless we le flred on t i r c  but there teen3 dld not frre on UP ') neveithelesh the panel 
rejected Condeb clam of self defense Areardlng to obaenerr of the rna l .  SeP Infer- 
vie% a l f h  Captan Clark R Renllng Cnrred Stsiei Marine Corps Trial Counrd of 
Record m Charlottesulle >a (Oct 20. 10931, o m  rornpelhng pwee of e,ldence U B I  

Conde's statement after the shooting that '[ajf leasf fhone fucken ha-e a Hell of r 
headache Tesflmon) of lance Corporal Chad B Rlref Anicle 32(b) lnrestlgarlnp 
Offaer'i Repon at 84 (Mar 1. 19931 Cmdr 

Gunner) Sergeant Conde u.61 found guilt) of waaulr wlrh a dangerous "eapan 
See Appellate Exhibit XIS Con& In addlnon LO the blsault charge Cande l n l t l a l l i  
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cases m Somalia involved marines and other soldiers who allegedly 
had used force in excess of what the ROE  allowed.^^^ Regardless of 
whether each received eventual exoneration or punishment in 
accordance with the facts, as deserved,216 soldiers-as well as the 
press and other commentators-perceived that prosecution would 
follow every decision to fire.216 

had been charged with B vmlatlon of a general order prohibrflng the relentlan of B 
captured weapon for personal ure. Yet although the M78 s e n a d e  launcher was a 
captured weapon. the convemng authority dismirred the latter charge on recornmen 
dallon of the Article 32(b) lnvestlgaflng Officer who reponed that Conde's chain of 
command had offalally reissued The weapon t o  Conde See Addendum fa Anlcle 32(b) 
lnvestlgafing Officer's Repart. para l(10 Mar 19931 Con& Cande's sentence for the 
wsault COnVlet lm ww to forfelt 11706 and to be reduced m e  sade See Appellate 
Exhibit XY, C a w  

wa'nm@. and vl@lance of the well-armed marines Then the convoy stopped A large 
Cargo truck blocked the road 

Suddenly, B boy carrying what appeared to be a small boa m one hand. > g o r e d  
the uarnlngs and ran up behind the vehicle Security of the rear of the vehicle wm 
Sergeant Johnsan'r relponsiblhfy As the bay approached, Sergeant Johnson -ked 
the ather mame m the rear of the vehicle t o  '[llook at fhlr uelrd guy ' and then a 
moment later yelled "Iwjhaffhe-doesthis kid havern hiJhand7"Onlyafterfhe 
bo? had Continued to ignore warnings and then had placed hla arm m the  back of the 
truck-but aut of Sergeant Johnmn's reach-drd Sergeant Jahnion llre h a  weapon at 
the bo? Deiplte Sergeant Johnwon I earaardinary efforts fo e~ i lee l  the fallen bay 
from the hostlle crowd and the marines swiftness m getting fa the nearest hospital, 
the boy died 

All of the alfnessei supported Sergeant Johnson's u ~ o u n t  of the ineidenr, 
however, the small box wm not recovered The Article 32 Invesllgafmg Officer con- 
cluded that Sergeant Jahnmn had acted appropnarel?, and the con>en~ng aufhonly 
d i m m e d  all charger See g m a l l y  Unned Stares v Johnson No 458 27 1616 (I  
M a m e  Expeditionan Force. 16 Mar 1893) (Report of Anrcle 32ibj lnverfrgatmg off,- 
cerl(eopy onfllewlfhCheCLAM0) 

l"The author's firm opmmon-b-d on ~ntervlewi with participants w *ell BI 
all lnveltlgatlon reports and recorda of mal avulable to hm-is that luatiee wm 
served m e v e n  CMP 

about b a n g  tnedforfinngtheiraeaponr, evenifinself d e f e k r  SeeYafeslnterview. 
Npra note 169 
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The imestigation and court-martial conviction of Arm) Spe- 
C L B ~ I E ~  X O U T I S , ~ ~ ~  for instance. had a restraining influence on soldier 
responses to fire. The convening authonry decided to set aside Spe- 
cialist Maaris' conviction for negligent homicide only after man) 
soldiers receked a strong signai AS one Army colonel who com- 
manded in Somalia nared, '[bjecause of this case. soldiers in some 
cases here reluctant LO fire even when fired upon for fear of legal 
action. It took weeks to uork through this-but we did There is no 
doubt this case had a mqor  effect on the theatre ' .4nother 
obsener, noting a similar restraining influence, proposed that 
leaders do not explain why certain soidlers face criminal charges 
because clarifying explanations might trigger unlawful command 
influence aiiegations from defense counsel."* 

Imtmrwe 1s not the only casualty however The commander's 
interest in restraint. when appropriate, also can fall prey to rhe 
enforcement features of the ieCslatire model Cnmmal prosecution 
of deployed soldiers for excessive force is highiy sporadic. for rea- 
sons well-illustrated by the case of l i m t e d  States 1' Bryan In that 
case, the shooting of a prisoner in Panama City would ha \e  gone 
unprosecuted had not one of the  witnesses come forward and stuck 
t o  a Controversial rendition of events that portrayed MSG Bryan as a 
murderer?'@ That investigators and judge advocates often are far 
from hostile spots. that many instances of ex~essive force have few 

" ~ S e r  m p r o  nares 39-48 and accam8an)ing text 
"XLefter from Calonel Wade H Ile\lanus J r .  Commander Dltsron Suppan 

Command Lo Uqor  General Guy A J LaBaa subject Specialst James D Maarir (28 
Sent 19931 reannled z i c  Record of Trral lalume I Mauris 

I n n e d  States \ Bo m rnnumbered Record of Trial (Hdqrr. Fan  Hragg 
I The record of trial re ica ls thafu i thaul  the f e i i l m ~ n )  of Fir% LiwIen 

ant IILTI Brandon H Thomas the p i ~ ~ e c ~ r m n  rould  ha,? had h t l e  eiidence on 
whxh to proceed Aceordmg t n  ILT Thomas. the Becured-the senior noncommis- 
lloned ~ I f t c e l  f a r  8" Infanfp  compani.--had no junflcatlon for  rhaarlng the near 
lifeleir bod) of a Panamanian pnsooner 

On December 23 1988 three da)r after Operation Just Caus had begun First 
Sergeant (ISG) Robeno E Bryan and other ~ n f a n l p  soldiers and millran policemen 
manned the traffic control polnl al Madden Dam In the earl) afternoon a mial l  truck 
csmylng fi ie or SLY Panamanian men pulled u p  to the search polnr and stopp 
ensuing inspection of the rehicle disclosed equipment that reiealed the m 
members of the Panamanian Defense Force. which at this time remained 
Manuel konega A i  %mencan raldleri m a w d  t o  handcuff the Panamanians 
the men rernowd a venade from h s  pants pulled the pm and railed kt The penade 
exploded. Iwuunng reieral  Americans nlfh ihrapnel and rrlgqering a barrage of rifle 
fire from the hmerlcani 

Upon heanng the nfle rhofr ILT Thomas droie roaard the traffic c o n ~ r o l  point 
and arrlied Kifhin mniutes After idenrifling a wounded Panamanian among the 
dead bodlei of the other Panamamans, ILT Thomhi dragged the wounded Panama 
nisn Io a safe place by the aide of the road A f e i  minutes later according IO 1LT 
Thomas the raldier guarding the aaunded Panamanian remarked to LSG Bnan rhir 
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surviving witnesses-these and other factors create wlde evidenti- 
ary gaps that translate to erratic enforcement of ROE.221 Xot sur- 
prisingly, milltaw historians of the Vietnam War attnbute at least 
some of the excessive uses of force in that conflict to the command's 
failure to enforce the ROE by prosecutingvioiators.222 

As trial counsel warm to the tmk of prosecuting the few vmio- 
tom for whom enough evidence exists to proceed, the apparent role 
of the judge advocate under the ie@slatwe model becomes clear to 
commanders and soldiers. The role is that of an outsider, a second- 
guesser who enters the picture after the shooting has stopped and 
articulates standards with sharp clarity. These standards, for the 
participants at the scene, may have been distorted and may have 
received no emphasis in training before the alleged cnme. For good 
r e s o n ,  the Department of Defense and the separate services require 
judge advocates to participate in the proper disposition, under the 
UCMJ, of alleged war crimes. Yet the availability af this traditional 
prosecutotial role, when not balanced by strong countervailing iead- 
ership from senior judge advocates, dampens the incentives for mili- 
t a w  attorneys to master some of the nonlegal, technical information 
that might permit advance training of soldiers on ROE: effective 
ranges, lethality and other charactenstics of friendly and enemy 
weapons; iikeiy indicators of hostile intent from potential enemy 
forces or terrorists, specific pieces of military doctrine and training 
that might appear to contradict the boilerplate ROE transmitted 

one 5 allve. he's almost dead Chough" Then, according t o  ILT Thomas. 1% Bnan 
walked Lo within fen feel of the Pmamanlan and fired fne  or 61x amed rounds into 
the body, whichwasfacedownandfarawa) fromanyparentialweapan. Thesoldrer 
who had been guarding the body, Pnvale Scott A Bowland, steadfastly maintained 
that the pnmner on the s o u n d  wm moving, rasmg hli  buftocka. and that the pns- 
mer-who had nut been =arched-could have been reaching for a penade After 
heanng fhri and other evidence contradretmg ILT mamas account, B c o u ~ [ - m ~ m d  
p m e l a ~ o ~ i t t e d  1SG Bwanofmurder, 

OZIThe Afilcle 32 lnvestlgatmg Officer m Bryan described the difficulty of 
gathering evidence m terms that would appear to apply to an) deployment againsf 
hastile forces 

The 1"vesogatlon into the charges against 1% B v a n  *as made difficult 
b y .  

B The lack of phssleal e'ldence. The alleged vlefmi were never 
identified They did not or could not be intervreaed or present a eom- 
plarnf in the caje of the -waled asaultb lo body or autopay 
report eauld be produced m the caje of the Premeditated murder charge 
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from judge advocates at higher headquaners and thus contribute to 
mismterpretation 

>lost disturbing. howeier. IS that the enforcement features of 
the leglslatire model of impaning ROE turn militaq doctrine and 
precepts into legal ones. Fightmg wars performing military missions 
in operations other than war, training soldiers-these are functions 
that embody a separate science and art. that inhabit a separate 
sphere, that require military rules, not legislated 01185.623 Given the 
shortcomings of a legislative approach to controlling behavior. and 
given the constraints on a soldier's decision processes under 

m i l z t a r y  rather than legal principles should dictate the 
ground components doctrine and traimng. even m operations other 
than war. 

4 ROE us Lax. Problems in Land Force Docfrtne -Land force 
doctrine expounds military pnnciples Yet today that doctrine at 
least as to ROE, mostly reinforces the legislatire model Even the 
Arm-which far more than the Marine Corps records m written 
doctrine its authoritative guidance on hou units fight wars and con- 
duct opera tmu ""-has on13 begun to develop a doctrmal treatment 
of ROE that acknowledges some of the creation. mterpretatian, and 
enforcement problems discussed above The present Army treat- 
ment of ROE in Its doctrinal manuals, and derivativels m Its training 
rnanuals,"b remains inadequate to the challenge of fielding a force 
comprising soldiers with the proper balance of initiative and 
restraint. 

Two chapters of I IMiOO-5 ,  @eratiom, the Army's ' keystone" 
doctrinal manual address ROE m a manner that reveals rhe 
authors' apparent recognition of them as a challenge more for mill- 
tary traming than legal processes. In Chapter 2 ,  entitled 'Funda- 
mentals of Army Operations" the reader learns that 

[tjhe Army operates with applicable rules of engagement 
(ROE) conducting warfare in compliance with mierna- 
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tionai laws and within the conditions specified by the 
higher commander, Army forces apply the combat power 
necessary to ensure victory through appropriate and disci- 
plined use of force 228 

Three paragraphs later, stili in Chapter 2 ,  readers learn that a com- 
mander ensures the disciplined use of combat power "by building 
good training programs that reinforce the practice of respecting 
those laws and ROE," and that "good training programs. , force the 
practice of law-of-land warfare and ROE."229 

Chapter 13, entitled "Operations Other Than War," offers a 
promising discussion of ROE training in still greater detail. 

Transmission of and assured understanding of ROE 
throughout the totality of units requires follow-through, 
rehearsals with situations to  check understanding and 
compliance, and continuing brief-backs. Soldiers who 
thoroughly understand ROE are better prepared to act 
with initiative and defend themselves and members of 
their unit 230 

This discussion presents a persuasive image of soldiers internalizing 
rules through rehearsals and scenario-dnven training. 

However, another image conflicts with this one-the image of 
new rules arriving an the scene too frequently for any of them to be 
absorbed into soldiers' trained responses. 

The actions of soldiers and units are framed by the disci- 
plined application of force, including specific ROE In 
operations other than war, these ROE will be more restric- 
tive, detailed, and sensitive to political concerns than in 
war. Moreover, these rules may change frequently 231 

The allusion to specificity and to the prospect of frequent changes in 
ROE echoes other remarks from Chapter 2.232 In this manner, the 
manual glosses over the commander's challenge of identifying the 
peltinent ROE far enough m advance to train them. The manual 
ignores the challenge of isolating certain core ROE into which 

dwene. within each operation. the ROE were different and changed 
o,erfime I d  af2-4 
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leaders could integrate more specific ROE. This IS the le@slatwe 
view of ROE enshrined in military doctrine, and the doctrinal and 
training manuals subordinate to F41100-5> Operattons fail to dispel 
it 27 J 

Perhaps recognizing that the JCS PRO€ provide little guidance 
to land forces.'da F.V 100-5, Operatiom makes no reference to the 
PROE Yet neither does It or any subordinate manual refer to  the 
terms "hostile act" and "hostile intent.' or to the necessity and 
proportionality rules. a reference that might go far toward discour- 
aging the vaned formulations cited above No manual or circular 
acknomledges the ten distinct functional types of ROE suneyed 
above 23'l or establishes a format by which operations orders might 
disseminate these functional types in a more comprehensible fash- 
ion 237 Furthermore, the ennre doctrinal apparatus. built as It 1s on 
ihe coniennonally Sharp distinction between peace and war238 reaf- 
firmi the wen that contingency operations r q u m  "tailored" ROE. 
that conientional operations require 'wartime" ROE, and that the 
two demand entirely separate drafring exercises 230 

-,'For ~ n ~ r d n c e  rhe manual containing doctrine far legal ~perafians addreme, 
thetopicofROE ~nrhe io l lou ingmanner  

I 
.. . 

I 

-"Set AR 350-216 supra note d2 ai para 6c (turther reinforcing this b) 
~eqwring char within t-0 aeek i  after arriial in a theater of operalions d l  soldier! 
rrceite l n s t r u ~ l i ~ n  on the rules of engagement tailored to Ihe panlcular emlion 
"tent and ripe of ni r fa re  h o w  experienced j 0 0 CO\LELL ~ u p i r o  nore l E  at  5 6  
:outlmmg a t h e a n  oi graduated farce to underard rules of engagement a theon 
which exc lud~ i  the relevance of !he traditional boundarv berueen peace and war 
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Security concerns about the sensitivity of the subject matter do 
not expiam the absence of doctnnal guidance. Units have long 
trained to communicate via radio using frequencies and identifying 
information that have been declassified and systemat~caily altered 
to permit thorough training on them Similarly, the Army's Combat- 
ting Terrorism program permits effective training because it relies on 
random insertion of antiterrorism measures and the safeguarding of 
"essential elements of friendly information" to ensure operational 
security for what IS otherwise a weliwticulated, comprehensive, 
and largely declassified plan.2'0 A system for imparting particular, 
mission-specific ROE could be protected with similar measures. In 
short, traditionalists can invoke neither the Army's need to  keep 
secrets nor its need for mission-specific ROE as reasons to deny sol- 
diers training on declassified, baseline ROE that leaders can later 
calibrate to the situation. 

5 ROE as Law: Neglect of Cognitive and Environmental 
DimenFions.-Soidiers urgently need effective training on a baseline 
scheme of ROE because of the harsh environment in which they 
must decide whether, how, when, and where to use force. This envi- 
ronment, usually far different fiom that m which the members of a 
c~ml society contemplate obedience to laws, tends to heighten the 
fear, the sense of being alone, and the Stress of confronting a poten- 
tially dangerous f0e.z" 

What specifically 1s missing from present training on ROE? The 

upon rhreh, of course, traditional inteinafional Ian IS portulaled"!. K s L P l h E i l C H ,  
mpra note 36. at 37-52 (cnl lcsmg Army doetnne's continued treatment of eounter- 
msurgency merely m a 'eontmgency" dunng the Vietnam eonmet). Ptes.  Jmnl W k  
Fmce Panorno, mpro note 169. at 67 (descnbmg B partial noncombatant eVBCUBtlOn 
operarionmPanamaduring1989, i n r h i c h "  doemne' sarbe lngmadeonthespo~ ' ) ,  
Balger, my70 note 179. at 28 (wenmg that ''[[]he contingency batllefleld should be 
a~famr1iarrouiarRlldaGapuau"andthsr '%emust knon thelikel) threatimwell 
ar me once undeistoad the eomposifmn and dapasnron of the Third Shock Army '1 

"Osee DEP'T OF ARM,. RECL'LAP~O\ 621-13. THE Annir CohmmnYO TFRRURlsU PRO- 
~ R A V  para. 3-7 127 July 1992) [hereinafter AR 525-131 ldrreetmg MplementatlOn of 
secunfy mearures m a random fnrhmn m order to fmsfrate survelllanee attampri and 
introduce uncertainly inlo the planning of terrorist C O U P S ! ,  DEP'T OF ARM>. RELO 
k l m o r l  100-37 T T R R o R ~ ~ U  C O U \ ~ R I C T I O N  (24 Julb 1987!, DEP'T OF ARhlY, T R I I X h C  
CIRCLLAR 19-16 C o ~ u r m l ~ o  TZERRORISV OY U h r r E ~  STITES AMY 1 h n ~ L L I T r o h S  5-8 125 
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initial response to  this question must be that most ROE training 
when It occurs at  all, is less ''training than "mstructmn' With few 
exceptions. attempts to expose soldiers to the impact of iaw and 
other external considerations on their actions consist of a small 
amount of formal m t r w t i o n  on the law of war.24i When t r a m n g  
objectives involving iaw of a a r  or use of force issues do find their 
way into field exercises or unit evaluations at training centers even 
realistic scenarios have no base of performance-oriented z43  miivid- 
ual soldier trammg24a on which to build Cnder the present 
approach. rules of engagement for operations short of war are things 
to be "briefed," not trained.?'j 

A more extended response to the qUeSKlOn concermng what LS 
missing from ROE training contrasts this ' trainmg" of ROE wirh 
examples of truly effective training. Consider how the Army trains a 
soldier to  correct common malfunctions of his Mi6 rifle The soldier 
first receives a demonstration of how the  task looks when oerformed 

bifurcated ,stem of training Ibad. to breakdohnr I" );$ implemenfarion 
The formal l n ~ r r u c f l ~ n  I> being done It IS pan of the soldiers formal 
mihrary education Ifirem;ll) checked The calibre of the  in~rrueiinn can 
be momlored b) the commander and the staff judge adwcafe But the 
soldier i actual underitanding of $he law of r a r ,  or lack thereof, le not sn 
e 4 )  checked The soldiers appre~lafioii of hi5 m her reiponsibdlfies 
under the la$ of ~ a r  can only be reah~r ical lg cheeked b? folloxup tram- 
m% let  the regulation offers no guidance on how Lo conduct an) rueh 

A furtherdeficiency arlserfrorn thefac t tha t the judge  sdiocareir 
mentioned onli ~n connection a i fh  the formal instruction Thus an 
~ m p r e i a o n  1s cleared that the judge advocate ha3 no ro le m the training 
process be)ond dehiering a formal leelure This often leads Io the judge 
adioraie delirering a ' canned lectuie tu a unit and then cezsma sn\ 

"'Arm\ training docnine distinguishes befueen  'Individual tasks-ones per 
formed bv the indiiidual soldier-and ' eolleerire' tasks-onel oerformed b\ cress 
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to standard at  full ~ p e e d . ~ ~ e  Then the soldier receives formal, step- 
by-step instruction. The instmction identifies the task, states the 
conditions under which the soldier wiii perform the task,24? and 
describes the standards to which the sergeant will compare the sol- 
dier's performance. The instructor sergeant's description of stan- 
dards centers on the word "SPORTS;' which the soldier soon learns 
can help ingrain the sequence of subordinate tasks into memory248 
After individualized mstmctmn, correction of deficiencies, evalua- 
tion, and any necessaw retraining, leaders test the soldier's ablllty to 
perform the task during other training events. These include marks- 
manship trainmg, live-fire exercises, and ultimately live-fire evaiua- 
tians a t  training centers. At training centers, evaluators test the 
unit, aU of its component systems, and individual soldiers on hun- 
dreds of tasks. By this time, "SPORTS," and the numerous associ- 
ated proper movements and responses-reinforced by experience- 
have been ingrained into the soldier's thoughts and actions. 

This essential t ramng methodology succeeds even when the 
task is more analytical and the standards of performance fallow no 
rigid sequence. For example, the Army trains junior officers to  pre- 
pare effective orders for their subordinates by grouping together 
five concepts under the key word "ME'ITT."2'g That word is a mem. 
ary device. It aids decisionmaking by reducing the risk that the 
officer has chosen a course of action without considering an impar- 
tant situational factor. Even though conceptually distinct, the five 
factors interact. The officer must reexamine them periodically as he 
prepares the order Despite the more flexible standards of perfor- 
mance inherent in a "thinking'' task such as this, the officer suc- 
ceeds m assimilating METT-T into his judgment He does this by 
applying the factors again and again, by accumulating numerous 

l+aSre CYUMm TASKB MANLIL, mpra note lB, ~f 6 ("Show the soldier how t o  do 
the task Lo standard ' j  

s"The ' conditions ' pertinent here %re that the Soldier will he armed wrth a 
loaded Ml6Ai arMi6AZnfle. andchatthe rifle hasmalfunctioned andstopped firing 
Id P I  l62(TmkO71-311-2029) 

a'aS-Slap upward on the magazine Lo make sure if 18 properly seated 
P-Pullthe charglnghandleallfhe~ay back 
0-Ohserve the elemion of the c- or cartridge Laok m t o  the cham 

R-ReIe~~thecharp ln~handle  tafeedanewroundmrhechamher 
her and cheek for ohifrYCtions 
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experiences that @\e Content to the factors. and by assessing the 
effectivene3s of his orders during unit e x e r c ~ e s  and evaluations. 

The Army's training methodology in these examples accords 
ae i i  with academic rheones in the areas of cognitive psychologl and 
human learning Although adherents subscribe t o  man? versions 
the "information processing" and "schema ' theories as a group 
carry practical implications for teaching indiriduals ne- skills 2 i ( '  

These theones, like ail cognitive learning theories. focus "on what 
happens in the mind and view learning as changes in the learner's 
cognitive structure. ' 2 5 '  Psychoiagms developing these theories 
attempt "to describe how sensory input 1s perceived, transformed. 
reduced. elaborated, stored, retnered. and used ' ' 2 5 2  Educators and 
trainers seek to  translate what ps)chologlsts discover about these 
cognitive tasks into rechmques for better i n s t ~ ~ c t m n  252 

Central findings of research into mfarmatmn processing 
include the faiiawng: 

1 Working memory can oni) srore fire to nine bits of 
information at  any one time.254 

2. A human must retrieve information from long-term 
memory and transfer it to  aarking memory before he can 
incorporaie It mto his responses to 

3 '[Olrganized structures of stereotypic knowledge " 
which researchers call ' schemas."zj~ permit humans to  
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retrieve information from long-term memory into working 
memary.257 

Corresponding training strategies include helping individuals 
"develop adequate schemas and modify their current schemas far  
better understanding," teaching them "to use memory strateaes," 
and using other techniques to assist them "in organizing their long- 
term memones,"z~s 

Memory devices such as "SPORTS" and "METPT"--once they 
have been accommodated or msimilated as schemata into the sol- 
dier's cognitive structure 258-also stand a chance of improving deci- 
sions made under the Stress of a crisis. The massive research litera- 
ture concerning the impact of crisis-induced stress on decisian- 
makers resists a brief synops~s. However, few dispute that stress can 
impair cognitive functioning, resulting in "a tendency to seek famil- 
iar patterns, to relate the critical events to mental schemata or 
s~ripts."z60 If devices such as SPORTS and METPT can system- 
atically alter the schemata of the soldier to remind him, when under 
stress, of helpful examples, experiences, information, or principles 
from long term memory-then in theory they can mitigate such 
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impairment of cognitive functioning Although soldiers facmg the 
prospect of hostile fire for the f m t  time may distort perceptmns or 
fall prey to other flawed cognitn e processes regardless of their train- 
ing experiences, the most consistent prescriptton for mproving deci- 
smn making under stress remains training, training, and more 
training 261 

Yet meamngful ROE training cannot occur because the present, 
"leg~slatire" approach to imparting ROE encourages commanders to 
make many di, erse rules without imposing a clear hierarchical s t r u c ~  
t u x  Meaningful ROE training cannot occur because troops recei~e 
little interpretive assistance ~n the form of examples or illustrations 
Even if some of what a soldier hears about " n e c e ~ ~ ~ t y "  or "propor- 
tionality" 01 "self-defense" or "clear hostile intent" penetrates to  
that soldier's long-term memoly. the values and rules used I" cmis 
wII come from schemata formed much earlier. If the chain af com- 
mand has trained this soldier to "attack the enemy." then perhaps 
this s r ~ p l e  combat rule will be a guide If not, then perhaps no 
particular piece of information will come into his mind and more 
him to act 2 6 2  

II' Curative Approach 

The elaborate diagnosis presented in part 111 serves a crucial 
purpose. B) carefully describing the present method of imparting 

p'erumerknaaledge id - the abdrry to use learned material m ne= and 
concrete IIt"all0"S' -p prehension and knorledge Id Analysis- the 
ablllts to  break doun m f s  component pans 80 that 11s organization strut 

Sknthenr- the ablliti t u  put pans together 10 form a ne* whale '--presumes and) 
113. ~pphcation comyrehenilon, and knowledge id The problem uirh the l e g d ~ t i r e  
model of LmDanmg ROE xithin this taxonomy 18 that it _surne8 soldiers ~ 1 1 1  be able 
t o  makeludmnmls concerning uie of farce (eialuaflon! before rules haie been Idenn- 
fred and entered info memari (knaaledgel understood Iromprehans~on) relaled til 
ne* S I I U ~ ~ ~ U I I S  ( a ~ ~ l l c a l l o n l  dlallngulihed from other m t u a r m n ~  (anabss!  or (om 
b r e d  Kith other cognillie raoks Is)mhesIsl Stated frgurafi\ely the lesslarne model 
assumes raldierr xi11 be able LO run before the) can crawl 
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land force ROE, isolating historical trends that have shaped the 
method, and developing a theon. of why ROE sometimes do soldiers 
more harm than goad, part I11 laid the groundwork for choosing an 
approach that wiii address underlying causes and not mere symp- 
toms. In short, the  theory is that ROE are produced and imparted 
using a legislative model, and that ROE produced and imparted in 
this manner are not a5 helpful as they cauid be in guiding soldiers to 
appropriate decisions about whether, when, where, and how to use 
force. A curative approach consistent with this theory should offer 
an alternative free from the shortcomings o f  the  legislative model. 

Lawyers, line officers, and scholars writing about ROE have 
tended inadvertently to reinforce the le@slatwe model. Although 
these dedicated and resourceful professionals have admirably drawn 
attention to ROE, identified key area of concern, and stimulated 
valuable discussion, the model remains intact as a systemic barrier to 
improved soldier decisions on the use afforce.  The handbook to 
which most ground component judge advocates turn for information 
about ROE 2e3 provides a fair summary of conventional wisdom. The 
handbook stresses that ROE must both define and be defined by the 
particular mission.2c4 It recommends intimate involvement by judge 
advocates in "the planning p rocess . ' ' ~~J  It provides numerous tips 
for "drafting," "writing," "reviewing," "[l]ailar[ing] ," "disseminat- 
ing,' and "brief[mg]" the ROE for particular operations.266 The 
handbook implies that wartime and peacetime are environments 
requiring wholly Separate ROE.2a7 Each of these prescriptions sup- 
ports one or more assumptions of the  legislative model uncovered 
above. 

na3SseOP L ~ n ' H . * \ D r n i ,  =pro note 15. at3  ( '  ThheOperatlond Law Handbook 
h a  become the hornbook for deploying Judge Advocates") H-82 to  H-106 (addre= 
Ing lYles of engagement) 

"Seezd atH-82~'ROEdeflnethem~sr*ronbyllmlflngrheuaeofforceinJveha 
way that ~f x~ll be used onls 10 a manner consistent with the werall  milltaw objec- 
flie."l. i d  at H-84 [ 'The key to QUCC~SQ 10 drafting ROE is famlllarlfy with the 
commander's concept of the r n l ~ ~ m n  'h accord. s g , Parks, Rtghling, Supm note 15, 
at 88 (recommending that t h o r  preparing ROE should first ark ' iwlhat IS my 
m159,on, 'I 

2'bSre Os U h  HA\DBOJI. SUPTO note 15, at H-04, accmd, e o ,  Roach. supra 
note 3.  at 53 ("When dereloping specific operatlonl. planoen should antnipale what 
additional ROE will be needed in the event of changed cmumsfances, part~cuI~rlg If 
the) N O  into increasingly fen* or hostile situations--and then ark for revised 01 
additional ROE ahead of time, on acantingency basis") 

zanOP LA* H A l D r n Y .  mpia note 15, st H 92 to H-106. accord, e . 0 ,  Phdllps, 
Supra note 15, at 25 (~rarmg the ROE 'are designed Lo be part of operations plans and 
orders" and that "[Llhe procedural apecis mrolL,ed In ROE we diaffmg, reviewing, 
approving, moddgmg, and ullimalelY a m l ~ l n ~  them") 
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Aside from one statement ur@ng that "[slquad leaders should 
dnll their troops on ROE,''ZeB the handbook makes no reference to 
the sort of individual training that might actually influence soldier 
decisions under stress. More Important. the handbook and the htera- 
ture it summarizes also suggest that ROE come in countless and 
chan@ng shapes colors, and  flavors.^^^ Virtually no commentam 
exists on haw to structure these many rules so that ordinary soldiers 
might assimilate the most important ones for their purposes and 
later-in a crisis-retrieve them from rnemory'70 

Adhering roughly to the sequence of topics addressed in the 
diagnostic part of this article. this part endorses a "training' model 
for imparting land force ROE Part IYA introduces terms and distmc- 
t ims  different from those employed in the present method and 
essential to the adoption of a training model. Part 1V.B identifies the 
hatoncal trends most pertinent to selecting "baseiine'' or 'default" 
rules for use in training soldiers. Part iV C then further describes the 
tranmg model and contrasts it wnh the legdative model It is 
designed to replace 

A Refine 7h-m and Distinclzons Employed in the Present Method 

An improved model of imparting land force ROE will require a 
sharper notion of "ROE " It will require more emphasis on the dis- 
tinction between "nonhomle" and "hastile" and less an the tradi- 
tional one between "peacetime" and "wartime." It will require that 
leaders unpack the self-defense boilerplate into meaningful compo- 
nents This subpart of the article takes up these three propositions in 
turn 

First, an improved model will require a more precise vocabul- 
ary The JCS definition of "rule of engagement" IS so broad that 
many different types of rules may be termed "ROE" In itself. this 
creates no confusion A generic term ha? its role. Yet professional 
discourse on land force ROE will become precise only when pamci- 
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pants agree to  use a larger vocabulary, one that communicates 
important distinctions It 1s no wonder that the artillery officer who 
conceires of ROE primarily as rules dictating approving authorities 
for use of weapons systems211 will communicate poorly with the 
infantry officer who regards ROE primarily as hostility criteria ciari- 
fling whether soldiers can fire shots before receiving fire.272 

The pulposeo of ROE-policy, legal, military-cannot furnish 
the basis for a more precise vocabulary. In the classroom, Venn dia- 
grams depicting the overlap between these purposes 2'3 can remind 
readers of Clausewitz's insight that military orders often must impie- 
ment palicy goals. However, because of the frequent overlap in pur- 
poses, the insighr is WorthleSs as a labeling tool. Those recewmg ROE 
cannot determine from the text of the rules themselves what pur- 
poses the rules serve.2" 

The better method for denving a more precise vocabulary is to 
label the content orfunction. of the rules themselves rather than the 
purposes to which leaders put the rules. The label "core rules" fairly 
names the content of the two basic pnnciples stated in the JCS 
PROE. neeessity-incorporating the deftnitions of hostile act and 
hostile mtent-and propornanaiity. .4dditionally, the ten "functional 

Spring lSB2, atlo-11 b t h  of ihew bound soldiers i h  t z k i t  cross purposes r i r h  
the ihip captain who regards ROE 6olelg ag m ~ t ~ u c n o n s  pertaining t o  use of force m 
natmnalself-defense SeeRaach. ~ o r a n o t e  3.  at49  

the substance of the specific caunremandr. 
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t)pes" outlined above275 prmide accurate labels for specific rules 
based on how those rules actually operate to control the use of force 
Widespread use of these terms could quickly dispel confusion 

Second, an impraied modei would refine the peacetime war- 
time distmctmn. The distinction between 'peace" and "war' has 
grown too elusive to be of use m imparting ROE to soldiers For the 
soldier walking patrol during a show of farce operation m a foreign 
land, it matters little whether the soldiers u h o  mighr shoot him 
pledge allegiance to a state that formally has declared war on the 
United States Similarly, the soldier's decision-making process on the 
use of force is no simpler when confrontmg cinhans or prisoners in a 
war zone merely because Congress has declared nar on one or more 
natmns. 

By contrast, the combatant commander gives ail ground soi- 
d i m  ~n his command crucial informatmn when he designates a " h o s ~  
tile farce " So long as those wearing the described uniform are not 
surrendering, .4merican soldiers may shoot an sight Before firing on 
those not wearing the described uniform, the core rules still apply 
the soldier must first identify a hostile act or clear indications of 
hostile intent. 

Land force leaders can meet the devilish challenge of getting 
soldiers to  identify hostile intent through realistic training on the 
core ROE in a variety of scenarios. They can preselve a warrior spirit 
by helping soldiers master transition Specificall]. these leaders can 
help soldiers alternate between protecting the unit from individuals 
with ambiguous intentions and attacking a farce that has been 
declared hostile Leaders cannot inculcate good judgment m soldiers 
abour the use of force merely by stating that America is 01 is not at 

Third. an improved model would break down the self-defense 
boilerplate. lkllmg soldiers in capital letters that they may "take ail 
necessan measures in self defense" 1s not a panacea. What are 
"nece~sary measures?" Is anticipatory self-defense allowed" Whar If 
my commander orders me to hold fire against an attacker EO as IO 

preserve the stealth essential to a decisire blow by m) squadmate? 
What if my commander has prohibited me from carrying arnmuni- 
tion7 Of course, any short verbal formula will be unable to capture 
the myriad factors a soldier may face. Stili, the self-defense boiler- 
plate begs COO man) questions to be one of the thoughts a soldier 
should bring to mmd under stress The separate military and legal 
principles that consutute self-defense provide a better basis for  mak- 
ing the tough decisions on when, where, and how to use force. 

war 

"5Le pa17 111 .A 5 "pro ami Appendix .4 
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B. Acknozule@e Hdtorical Lesso71s and Den& 

Much as commanders and soldiers may sometimes chafe under 
ROE, they are here to  Stay. The three factors that gave nse to mod- 
ern ROE since the Korean conflict show no signs of abating. First, 
although the United States is no longer locked in a tense standoff 
with another world nuclear superpower, many nations now control 
enormously destructive, if not nuclear, weapons. As a result, the  
incentive persists for all states to prevent minor incidents and con- 
flxts from escalating. Second, communications and information-pro- 
cessing technology continue to improve command and control over 
military operations by senior leaders. Stili, no one anticipates a day 
when a combatant commander will be able to decide whether to fire 
far each soldier standing guard. Third, the news media investigates 
and reports the use of military farce as aggressively and skeptically 
as ever, No reason exists to  expect that media scrutiny will decrease. 

The structure of top-level rules developed over the past three 
decades by Navy and Air Force staffs and embodied in the JCS PROE 
should r e m a n  intact. A body of doctrine in the conduct of jomt 
sewice operations already incorporates the PROEs system of stand- 
ing and supplemental rules, a system familiar to pilots, naval cap- 
tams, and their judge advocates. Irrespective of the "peacetime" in 
the name, the PROE themselves-if not the land farce ROE imple- 
menting the PROE-acknowledge well the uncertain dividing line 
between peace and war and provide a mechanism for demsian- 
makers to  obtain guidance even in extended combat engage- 
m e n t ~ . ~ ~ 7  Additionally, the PROE formulations of necessity and 
proportionality are sound restatements of the fundamental legal 
constraints governing all armed units and mdwduals. Recent history 
thus counsels that land forces adopt a model for imparting ROE that 
prepares individual soldiers to make tough choices on the g o u n d  
while stili permitting senior commanders to comply with prevailing 
joint service practice. 

The historic mismn of the Army to prepare for mid-intensity 
conventional war will not likely change in the near term, regardless 
of how many brush-fire conflicts American soldiers extinguish in 
operations other than war. Accordingly, force structure likely will 
continue featunng a mxture of heavy and light units designed to 
fight against a threat resembling the Korean Peoples Army while 
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also permitting 'crisis response" across the full spectrum of 
conflict 279 

A callection of mostly light units equipped for contingency mls 
sions might present an easier challenge ~n developing doctrine and 
training in ROE Leaders could emphasize scenanos ~n uhlch the 
predominant threats are terromts. insurgents, or ourlaws Rules of 
engagement could educate soldiers on the fmer p m t s  of hostlie 
intent without also creating the mindset needed to mount a pro- 
longed offensive against a large conventional force. 

Yet Amencan land forces do not face this easier challenge The 
' baseline" or "default ' ROE that became second nature to a soldier 
must guide the soldier to wary but restrained actions bath in combat 
when facing chilians or prisoners and m operations other than a a r  
when facing an> individual 01 force that the command has n o ~  
declared hostile Just as important, these "baseline" ROE must 
guide the soldier to mmtiate aggressive action. regardless of the e n w  
rmment ,  against those who either fit the description of a p r e ~ ~ o u s l )  
identified hostile force or display hostile acts or intentions toward 
Amencan forces. 

C. Adopt o ''Traznln94lodel''ofLond ForceROE 

Specific recommendations are the project of part V of this an i -  
cle The immediate project in this subpart 1s to state-in theoretical 
rather than concrete terms-the elemenrs of a model for controlling 
behavior that might produce better decisions by soldiers regarding 
the use of force The five problems plaguing the legislative model liq 

correspond to five elements of a "training model" that avoids these 
problems 

First, under the training model, commanders would make rules 
far enough in advance for soldiers to train with them As much as 
possible, the texts of the rules would not vary-either verticali> 
between units in a particular operational chain or horizontally across 
sim~larly manned and equipped unit8 A single, brief "default" text 
would capture those ROE-perhaps better termed " p r m m p l d -  
that applj to individual soldiers in a wide range of circumstances 
Training doctrine aould  standardize and package this rext with a 
device, modeled after "\lETFT." that would help soldiers remember 
the default rules A commander would retain the flexibility to issue 
specific guidance to rhe entire force not bg "tailoring" entirely new 
ROE during the planning process leading up to a specific missmn 
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A CONTRAST IN APPROACH 

LEGISLATIVF MODFL TRAINING MODFL 

EXTERNAL RULES INTERNAL PRINCIPLES 

WRITTEN TEXTS MEMORY 8 JUDGMENT 

MANY RULES SINGLE SCHEMA 

INTERPRETIVE SKILLS PRACTICAL APPLICATION 

ADVISERS 6 COUNSELORS PERSONAL EXPERIENCE 

ENFORCEMENT a PUNISHMENT TRAINING 8 EVALUATION 

'TAILORING' FOR MISSION FORMATTED SUPPLEMENTS 

LEISURELY ENVIRONMENT FOG OF WAR 

Figure 6 

Rather, the commander would retain flexibility by using a pre- 
established structure of alert conditions 280 and by ensuring the staff 
has drafted ROE annexes for contingency plans that anticipate all of 
the tasks the unit might be called on to complete. These alert condi- 
tions and ROE annexes would build an,  connect with, and supple- 
ment the single schema of "default" pnnciples on which leaders 
would be continuously training soldiers. See Fipw 6. 

Second, under the training model, land force ROE on the sol- 
dier level would consist of internallzed pnnciples rather than exter- 
nal, written texts. Soldiers would apply these principles by drawing 
on individual experience and judgment. The training model rejects 
the assumption that soldiers, Short on t m e  and interpretive g u d  
anee, can follow ROE in the same way a business executive follows 
the tax code. Under the training model, leaders would assist soldiers 
in acquimg the judgment necessary to apply the default pnncipies 
across a wide variety of situations. Leaders would achieve this by 
simulating those situations and evaluating soldier responses against 
preestablished standards. 

'BoCl O'CoVhELL m v a  nme 15. at 179 C'Whde detailed rules at engagement 
cannot easrly be pmmulgafed Lo cover every type af hypothetical %fuall~n. II 13 
pOIaible fa enviaage general rules ahieh can be applied to any one of three bmad 
ilfum~ns, namely l e l  tension, high Cension. and homllfies'') 
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Third. under the training model, instances in which soldiers 
break the rules would become learning tools Because the training 
model seeks conformity with ROE through internalization rarher 
than criminal prosecution, leaders would stress repetitive practice to 
demanding standards more than zealous enforcement by judge adro- 
cates. Yet while courts-martial of soldiers charged u i th  offenses 
involving excessire force can frustrate the goal of fielding a land 
force infused with initiative as well as appropnate restraint. a small 
fraction of soldiers inevitably will commit crimes that go beyond 
good faith technical infractions The miittar?. justice system musr 
haid this small fraction accountable for their actions. The training 
model would acknowledge this b? ensunng that soldiers learn the 
facts of criminal cases in a manner that permits them to contrast 
allegedly criminal conduct with appropriate decisions under the 
ROE 

Fourth. land farce doctrine under the training model would 
place less emphasis on "taiionng" entirely new ROE and more 
emphasis on supplementing an existing structure Doctrine would 
stress the insight that '[tlransmission of and assured understanding 
of ROE . . requires foiiau-through. rehearsals with Situations to 
check understanding and compliance. and continuing brief- 
backs ' '2a1 Pronouncements that "rules may change frequentlr 
and that "[a] force projection army tends to face a wide array of 
ROE"283 would accompany references noting that the JCS PROE 
contain standing ruies on use of force and that leaders continuously 
train individual soldiers on default rules consistent with the PROE. 
Doctrine would guide commanders to  issue specific ROE by suppie- 
menting these standing rules through established alert condmons 
and existing formats. Furthermore. doctrine under the training 
model would assist "(tlransmission of and assured understanding of 
ROE" by formall? endorsing the "core rules" and the ten "func- 
tional types" discussed above 284 

Fdth and most important, under The training model a single 
schema would organize the rules and give soidlers a realistic chance 
of retrieving them from memory during a stressfui moment Just ar 
no logistical system will increase combat effectiveness If 11 demands 
that the soldier assaulting a beach carly sixty pounds of rations. 
equipment, and munitions on his back,'Bj no system of ROE will 

ZB'FM 100-5 O P E R A ~ O \ S  m p m  note 9 at 13-1. puomd s u ~ r a  ~n text sccorn. 

'*'Id at 13-4 puoIIdsup10 nn text  accornpanslng note 231 
pan5mgnofe 230 

Id ~f 3-4,  quoiidsupro m note 232 
Srempioparts111i Sand11 .< 
See " I ,  s L A M 1 6 H I L L  T"i SoLDlER i Olrn A m  7°C l l 0 B l L l l i  LO/ A \.no\ 

33-36110501 
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improve decisions concerning use of force if It expects that the sol- 
dier under Stress can consult, Interpret. and deconfiict a body of 
rules and orders that leaders stack on him for the first time dunng 
the current operation. The training model rests on the understand- 
ing that stress will impair cognitive functioning. It assumes soldiers 
will seek familiar patterns and "relate the cntical events to mental 
Schemata or scripts:' Accordingly, the training model would feature 
repetitive, scenario-based reinforcement of a schema contaming 
only four rules, a size that could fit within the workrng memory of 
every soldier. The four default rules would exclude the WROE 
maxim to "shoot the enemy." They would exclude the PROE maxim 
to "take all appropriate memures in self.defense." These traditional 
boilerplates simply leave open too many questions for leaders to 
include them in a schema that, under the training model, must 
become second nature to  soldiers 

V. Specific Remedial Actions 

Although a careful analysis of underlying causes can suggest 
remedial steps previously ignored or downplayed, a theory seldom 
translates easily into a single small set of specific recommendations. 
This part of the article recommends measures that are fully con- 
sistent with the approach outlined in part IV, heedful of the diag- 
nosis presented in part Ill,  and targeted a t  the problem defined m 
part 11. Stili, these recommendations are only Some of the concrete 
steps, consistent with the training model, that might improve soldier 
decisions an the use of force. To achieve the specificity necessaly for 
any recommendation to be practical, this part of the article frames 
many suggestions in language and systems peculiar t o  Army training 
doctrine. Due to great similarities between training practices in the 
two land forces, the Marine Corps could adopt the recommendations 
with only slight modifm.tians.Z86 
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STANDING RULES OF FORCE 
FOR THE INDIVIDUAL SOLDIER 

b t  

Return fire With aimed fire. Return force with 

- A - M . p )) 

force You always have the right Io repel 
hostile acts With necessary force 

Anticipate amok Use force liist 11, but only it, 
you see d e a i  ~ndicaters of hos111e \"tent 

Maawra ihe mount of form that you use. 11 time 
and circumstances permit Use only the amount 
01 force necessary to protect lives and 
accamplnh the mission 

Protad with deadh/ fom oniy human life, and 
property designated by your commander. Stop 

property 
short 01 deadly torce when protecting other 

Figure 7 

A me "RAMP"Ru1es 

All soldiers  should t r a m  t o  an indiv idual  task  that mCorPOrateS 
' d e f a u l t "  principles on which the entire structure of l a n d  force ROE 

c o u l d  bu i l d .  A p p e n d m  B contains a proposed draft of this task. Jlmi- 
lar m f o r m a t  to other entlies in the SoldierB Manual of Common 
l b b , 2 8 7  publ ished b y  the Army Also refer to Figure 7. 

The proposed task, e n t i t l e d  "Use Force Appropnatel?," 
employs the "key w o r d ' '  dev ice  exempl i f i ed  b y  "METT-T" a n d  
"SPORTS' a n d  endorsed by l earn ing  theorists as a means of organlz- 
mg long-term memots for rap id  retr ieval  a n d  application.'Bs In 
shon, "RAMP" IS a single schema that once effectively ass imi lated 
b y  soldiers through training  can avoid the d i sadvantages  of the pre- 
sent " l e ~ s l a t ~ v e "  approach to ROE. 

(31 Dec 1880) [hereinafter M 7-81 liecommendlng the flve 'SI ID Umt mldlen 
in remembering hou  Io handle prisoners of war on capfurel 
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The proposed task incorporates a sensible approach to poten- 
tially complex legal L S S U ~ E .  As the infantry platoon handling cap- 
tured prisoners need not know the nuances of legal status under the 
Geneva Conventions of 1949, the mdwidual soldier facing a paten- 
tial terrorist need not know precisely how the status of forces agree- 
ment relates to the civil trespass law of a nation hosting Amencan 
forces. The infantry platoon t r a m  to handle captured prisoners by 
giving all prisoners the humanitarian treatment accorded under law 
to the most protected class of captives; the platoon allows higher 
headquarters to  determine the captives' precise legal status.zaQ Sim- 

"'The platoon t r i m 8  for circumstanceb inwiving capfrvei under a simple  et of 
mles that ensuies compliance wIfh international la- u hile protecting the lemtlmate 
mteresfb of the Army m obtaining mfelligenee and in shielding ins forces from harm 
Therulerare knawnroro1dienas"thefive'Ss' 

1 SeorchPWs = mon as VOY ea~ture  them h k e  their aeaoonr 

. . .  . 
ahrleanotheriearches Uhensearching.donatgetberweenthePW and 
the guard Tc search a PW, hake him spread-eagle against B tree or raU,  
01 on The sound I" B pushup position with the knees on the sound 
Search the PW and all his gear and clothing 

2 Srvwole PW6 into coups officers. NCOs enlisted men, cnil- 
lans. malei females. and p~lifical figures This keeps the leaders from 
pmmotmg escape efforts Keep soups  ses-egated = t h e y  more to the 

I-Speed PWs to.the rear Platoon3 turn PUS over to the company, 
where they we assembled and moved l o  the rear for qvertianing by the 

Soldierseand) canrememberandapplyfhefive 3'r"See. e #  UnifedSfatesi 
Bryan, Lnnumbered Record of Trial (Hdqtn. Fon Bra= 31 Aug. 19901 [page 48 of 
lnltlal telflmony by Captain Jon Campbell before Amcle 32 lnvea lgah~n  m 7 May 
18W) (reapandma I o  4ueLmn about Panamanian prisoners with statement that =I- 
dlers *ere ' iflo handle with the 6 "s's" Search. semegate. safeguard, speed 
silence '1 Tribunal3 convened funher "to the mar' under A m d e  V of Geneva Con- 



88 MILITARY LAW REVIEW [Vol. 143 

Ilarly. under RAMP an individual soldier would tram to use farce 
within the universal legal principles of necessity and propar 
tlonality, the soldier would alloa higher a u t h o n t m  to determine 
whether to supplement these basic pnnciples. 

Yet the component rules of "RAMP" are not abstract gener- 
alities. Even though they permit soldiers t o  protect themselves, they 
convey more substance than the self-defense boilerplate, Although 
they demand that use of force comply with "necessity ' and "pro- 
portionality"-withm the meaning those concepts have acquired 
through hundreds of years of legal and militan practice-the RAMP 
rules run less nsk of being forgotten bg the soldier who dislikes long 
words or misconstrued by the soldier who tends to interpret words 

The RAMP concept is concrete because it incorporates 
not only necessity and proport~analit~.  but also functionalTypes 1.11. 
and 111 See Figure 8 

The proposed task provides the flexibility needed to permit its 
use across the range of potential armed conflict The RAMP rules are 
default settings that a commander may supplement or modify for a 
particular mission 281 Depending on the mmmn,  the potential 
threats. the terrain, or the experience of his troops, a commander 
might supplement the "A-Anticipate Attack" rule with addirional 
hostility criteria 4 senior commander might even declare a parricu- 
lar force hostile. m uhich case he would supplement the "A" rule to 
permit preemptne attack on all forces fating the aven  description 
Also depending an  situational factors. a commander might suppie- 
men1 the ' M-Measure" rule to include a more or less graduated 
escalation of force or, by supplementing the "P-Protect" rule. order 
troops to defend certain mission essential property with deadl) 
farce 

i,enfmn 111 are 111 a better p ~ s m o n  than fronr-lme soldiers t o  appli the sometinier fine 
factual and legal dimnctmm w e r  pnsoner s t ~ f u s  See. ? g  Memorandum Cam- 
mander lOlsr Aaborne Dn (411 Assault). AWB-JA subject Anrcle 5 Tribuna 
dard Operating Procedure ( 1 2  Feb 1992) (providing for ifatus determination8 
110" h e 1  and arrlgnlng a legal adilser to review all defermmafmnr not t o  besfon 
Prllaner ofual5lat"sl 

x hote that paragraph 1 of the Training Informallan Outline Q#C 2?ii?o 4ppen 
dlx 8. requrrei Lhar soldiers ' Iqolloa a l l  lawful orders of your chain of command 
regarding use of force Cf Headquarters Britiih Arm? Insiructmnr 8)  the Director 
of Operatlonr for Openlng hre an Northern Ireland para 1 (hm 1971) (cop) on flle 
with the CLA\IOI (. U. hen troop8 are Operating c~llecfively naldlers uill onl) open fire 
ahenordered iodo io  b i  rhecommanderonrheppot' I 
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" R . A  - M . p " 
THE SOURCE RULES 

89 

-- E U L E  01 FORCE - - aeuu- PROTECTION OF PROPERW 

Figure 8 

Perhaps most significant, the proposed task heeds the warning 
of one commentator who recognized that no substitute exists for 
discretion and good judgment by individuals: 

The ROE never will draw a line that,  once crossed, auto- 
matically authorizes the use of force-except that very 
clear line a protagonist crosses when he fires first. The line 
otherwise cannot be drawn because it does not ca s t .  
Herein lies the frustration. While there is a reluctance to 
be the first t o  shoot, there is an  equal desire not to be the 
f in t  to be shot, shot down, or sunk; the temptation by 
many is to endeavor to write ROE that go beyond the basic 
self-defense language in receiving B clearer picture of the 
potential threat. Yet no ward picture can be drawn that 
o f f en  an effective substitute for the discretion or judg- 
ment of the man on the scene The problem is not unlike 
that with which police are confronted ~n questions regard- 
ing the use of deadly force.ZsZ 

The first rule m RAMP-,%Return Fire With Aimed Rre"-draws 
the only clear line that can be drawn concerning authority to use 

*'sParks, Righting, mpro note 16. at 86 
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force. Unlike pocket ROE cards issued for paflicular deploymenrs, 
the other default rules m the draft task do not purport to be a "nord 
picture" conveying the proper response t o  an m f m t e  set of contln- 
gencies Rather, the RAMP rules provide standards wlth a h x h  
leaders can supenise "judgmental" training, analogous to that can- 
ducted in police academies.'@' 

B. T r a z n t ~ S c e n a r z o s  

Although m some operations other than war soldiers may feel 
as if they are policemen. a soldier will never he stnctly analogous to 
a cop on the beat The soldier's situation IS distinctive in that his 
mmsims may exceed merely keeping rhe peace. his potential ene- 
mies may range from individual terrorists to  large organized units. 
his arsenal may he smaller or larger than the paliceman 5 .  and his 
comrades may be more or  less able than the policeman's to provide 
reinforcement Training must account for these differences 

The Army should publish a training circular comprising numer- 
ous scenarios that pose problems on rhe appropriate use of force. 
Appendix C con~ains nine draft scenarios suitable for inclu~ion I" 

this circular, which could be a companion to the Army's training 
circular entitled Selected Problems i n  the La& of War m The circular 
would formally implement an idea that was popular with com- 
manders during operations m Saudi Arabia during 1090 and in 
Somalia during 1993. when leaders used brief "~cenarios" or 
"iignettes" to  illustrate aspects of the ROE 2ps Yet the scenarios in 
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Appendix C contain enough detail to  ensure that traiung can mean- 
ingfully apply the standards embodied in Appendix B. Leaders will 
be able to train and evaluate, giving a more favorable evaluation to 
soldiers who apply the RAMP rules than to those who merely 
respond "it all depends.'' 

The scenalios in Appendix C closely follow actual incidents 
recounted m authantative sources-official investigations, scholarly 
research or interviews, and criminal proceedings. Accordingly, the 
skeptical soldier cannot assail them on the h a i s  that they lack reai- 
ism. Furthermore, the close linkage of certain scenalios to court- 
martial records provides an opportunity for trainers to  clalify the 
extraordinary circumstances in which a soldier might face punish- 
ment for using excessive force. While staying clear of the command 
influence issues that might inhibit a commander from disseminating 
the facts of a pending prosecution, the training circular could ilius- 
trate haw soldiers who apply the RAMP rules both comply with the 
law and accomplish the mission 

Experience is the best trainer. The draft scenarios could struc- 
ture expenences challengmg the soldier to transfer the memonzed 
RAMP rules to the real world.286 By learning to  analyze each prob- 
lem using the  RAMP rules, the soldier could develop a single schema 
to guide responses even under Stressful conditions. The RAMP rules 
themselves can be of no use in moldingjud&mnent without practice in 
an environment that simulates what soldiers actually might face. 
Just as the  soldier best learns to puli the charging handle of his lifle 
completely hack by doing the "P" in "SPORTS" with an actual 
weapon in his hands.ze7 he best learns to forego a warning shot along 
the scale of force by doing the ''A" in "RAMP' with a simulated 
kamikaze truck barrelling toward his comrades. 

Some of the scenarios require soldiers to make the transition 
from noncombat to combat conditions. By illustrating how simple 
Supplements to  the RAMP rules will result in clear orders for this 
transition, Appendix C provides B Doundwork for creating in sol- 
diers a mindset conducive to  effective operations m all environ- 
ments.2s8 By placing the use of force an a continuum, the RAMP 
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rules--u hen D r O D e r h  suoolemented and reinforced-elmmate the . . . .. 
misleading dichotomy between "peace" and ''war" while preparing 
soldiers for bath 

C. ROEAlert C ~ ~ d ~ i ~ " ~ - ' ~ R n E C n . ~ ' ~  

Each division should incorporate a system of "ROE Alert Con- 
ditions" (ROECONS) into Its tactical standard operating procedure 
(TACSOP).z*s Appendu D contains a draft of such a system. suitable 
for the TACSOP of a light infantr). division. Mechanized and armored 
divisions could draft similar systems suitable for their distinctive 
armament and tactics The ROECONs would mesh with and supple- 
ment the individual soldier's RAMP rules, eliminating the mcons1s- 
tent guidance and interpretive difficulties that plague the legxlative 
approach to imparting ROE 

Ground units need a system of ROECOS's to Supplement RAMP 
because recent history has shown that the diverse and complex oper- 
ations of a combined arms team may compel commanders to use an) 
or all of che ten functional types of ROE in addition to the core rules. 
By design, RAMP embodies only the core rules. and only functional 
Types I. 11. and 111 of those outlined in Appendu A The ROECONr 

~JlheSemelary -Tc iwo i  K K G A , 47th Sess I' N DOC A 47 
rho dirrincfion at length and calhng upon member state3 of 
arume a permanent legal obligation to make forces and arrlrranee wallable t o  the 
Security Counrell .Allhnu@ senlar ofllcen andludge advocafei mYQL undersrand thls 
diifinctmn secFII 100-5 OPERITIO~I,  supvan~te 8 at 13-i(aontrz=tmgfhe f i o  L S P P ~  
of operarionr as B matter of Arm) doctrine) soldiers need merely knou whether and 
hoa the dmmcfion changes the RAMP Peacekeeprng ~peratlons because the) Pre 
aume that mragonauc psnles hare consented to the preience of Unlted Stares per- 
sonnel bj impanla1 obsen,ell Farely requse leaders to rdenld) hosllle forces Or spec 
Ify hostile cnterla (Type I) and frequentl? require them to prescrlbe scales af force 
( h p e  11) that stre- reponing and even uifhdrawal in lieu of openrng frre Peace 
enforcement ~ p e m l l o n i  because they lnvolje rhe reitorarlon of peace bztneen has 
tile factions that may not hare consented IO intervention w1II frequenfl? require 
leaders to rdenrlfg hoifibl? erlfena and dispense wlrh mejuures Ihon of deadl) force 
Soldien can learn these differencer without getting B brief on the contents and term1 
nology of Secretan-General Boutros-Ohall I repon 

"Wandmg operaling procedures (SOPS) ale Prandlng orders that preicrhe 
mutine methods to be falluxed m operafmns' FM 101-5 SrrFi OPER.ATIOY* SIIPTo 
note 11 at 7-2 Doctrine orescribes no n n d  format far SOPI. but rherr doctrlnaill 
stared purpose sugeesri !hac SOPS could sene  bj snrldoles lo the IeSrlaUue model 
F.MJOl-;, SloifOperarions elaborates the purpose of an SOP 

laln SOP l i~fs  procedures that are unique to the orgm~z8tmn and l 3  used 
hab~fuall> for accompllshmg routme or recurring acrmns or marlers If 
facilifaiee and expediter operations h i  reducing the number len@h, and 
treyuenc) of other f i ~ e i  of orders b) slmplif?lng the preparallon and 
the rransrn~rnon of other orders. bg szmpii/umn Lrnming b? promoting 
undersfandlng and fearnuork aman8 the commander, staff and troop3 
br advlilnl ne* arnlals 01 neuh attached units of orocedures falloued 
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would permit commanders to control operations with Types IV, V, 
VI, and VII, while also establishing a format that enables advance 
training and rapid dissemination. 

A system of ROECONs implements the idea behind functional 
Type IV notify farces to assume a level of readiness for attack based 
on the d e g e e  of threat. The lOlst Airborne Division (Air Assault) 
used a system similar to  the one in Appendix D for a period during 
the late IOSOs, and the marines in Beirut in 1083 operated under a 
comparable system, albeit one cormpted by contradictory orders 
from the chain of command.3w 

T w o  prominent applications of the alert condition concept 
remain in force, although the proposed system in Appendix D would 
differ from each in fundamental ways. The system of three ROE- 
CONS would differ from the five terrorist threat conditions 
(THREATCONS) specified in The A m y  Combatting Rn-wism Prn- 
gram. The THREATCONS prescribe measures far all A m y  personnel 
and family members connected with United States installations or 
facilities, whereas the ROECONs would prescnbe measures for units 
and soldiers during the conduct of operations in a tactical or training 
setting. The ROECONs siso would differ from the three weapons 
control Statuses applicable to air defense assets. Rather than merely 
announcing a posture for resolving doubts Over whether to engage 
approaching aircraft, they would dictate measures of alertness for 
an entire division task force. 

Unless otherwise stated in the TACSOP, the ROECONs-and the 
soldiers' RAMP imbedded in the  ROECONs-would take priority over 
inconsistent provisions in other regulations or manuals. For 
instance, during tactical operations or even local training exercises, 
the ROECONs wauid displace provisions in the Army regulation per- 
taining to the carrying af firearms and the use of force in law 
enforcement duties 301 In a tactical or operational setting, ROECONs 

amSeHeadquartea, lOlsf Airborne Division(AIrA~sauIt), Operations Plan for 
OperafionOeneraiTbsfa, Appendu 1 (Rulesof Engagemenf)ra AnnexC(I9S6Ilestsb 
hshingasyrlemofrhree xfpof  ROE-' Green.""Amber,"and "Red '-b-;ed onrhree 
levels of threat Io personnel panlclpahng in B frurung exercise m Hondurar), mpril 
note 24 (dircussmg the four alert condifionn used m Beirut) Although innovative and 
commendable m their own nght, these forerunners Lo the ROE alert eondltiana 
defmled at Appendix D were fated fa fall out of use "because Lhey lacked a stable. 
basehe ~ e t  of soldler ROE t o  which they could attach" InIervlew With Mqor Paul 
DeAgosnno, Operatlond lau Attorney far lolit Airborne D h  (Air AJJBYII) from 
1880-81, In CharlolteruiUe, Va (Feb 18, 1884) The ROECOPe at Appendix D barrow 
heavrly from the l O l m  A~rbarne Division syatem, as well as from AR 526-13, mgra 
note 240, at para 3-6 & App Band from Uisolak. mpro note 271, Bf 35-36 ldewsmg 
an effecflveshanhand forl'we VIROE) 
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and RAMP similarly would displace inconsistent provisions m Marine 
Corps manuals governing the application of deadly force for interior 
guard.lD2 

Why establish the ROECONs at division level? The remons are 
mtnutional more than logical, and nothing sacred dies If distinct 
ROECOKs are published and then exercised by battalions, brigades. 
or corps The division LS the largest Army organizatmn that trains 
and fights as a team 302 It 1s the smallest Army organization that 
includes an attorney dedicated to international law matters m1 
.4dditionally. diwsion commanders are responsible far  evaluating 
battalmns,'oi the tactical units around which the Army traditionally 
has oriented training rnanagement.306 Accordingly, S U C C ~ S S ~ W  e m -  
"ations of battalions using the same ROECONs would provide a dim- 
sian staff with the practical applications necesaar?. to refine the 
ROECONs into a working sg stem. 

D Standard F o m a t s  jorROEAnnems to Plom and Orders 

Each dirision should prepare an ROE annex for every contin- 
gency plan that contributes tasks to the unit's mission essential task 
list (METL) 307 These annexes should explicitly build an and rein- 
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force both the soldier's RAMP and the division's ROECONs.308 
Appendix E contains a sample operations pian (OPLAN) annex. The 
annex assumes that a light infantry division has been tasked with the 
mission of providing a secure environment for the distribution of 
humamtanan relief supplies in a country resembling Somalia in late 
1992. The sample annex follows the formats specified in the Joint 
Operations Planning and Emcution System 309 and m FM 101-5, 
Stsff but It does so m a  manner that ensures soldiers 
will receive guidance consistent with the single schema deliberately 
constructed through training. 

In addition to preparing annexes in this format for potential 
combat operations of mid-intensity, staffs should prepare annexes 
for the entire spectmm of operations other than war. The OPLAN 
annex would provide a division commander the ability to control 
operations with the core ROE as well as with the entire range of 
functional types. Types VIII, IX, and X are more important for com- 
manders of large tactical units, because these commanders must 
translate broad strategic and operational goals into tactical guid- 
ance. The sample format in Appendix E would create the vehicle by 
which a division staff-the lowest level staff equipped far the job- 
could translate these goals into forms soldiers will have been trained 
to understand-namely RAMP supplements and ROECOKs. 

In annexes to OPLANs, division and brigade commanders could 
"tailor" the ROE to specific operations without recreating at  soldier 
level the interpretive problems of the le@slatwe model. Unlike mdi- 
vidual soldiers, brigade commanders have staffs as well as extensive 

EIALLATIOV Pnmais.  ARTEP 7-20-MTP, Misslor Tn~nluo  P u h  TOR THE IIFANTRI BAT- 
TALIOL, hsk No 7-1-1008. at 5-27 (27 Dec 1888) [hereinafter ARTEP 7-ZO-MTP1, 
and Occupy Assembly Area ' I d ,  k k N o  7-1-1001, ate-8 

l"BC/ AR350-41,8uyronofe82, atpara 14-4irfaungfharcommandersJhould 
ensure law of war fralmng ' 1111 des i sed ,  where appmprrare. around current mlsmms 
and contingency plans (mcludmg anticipated geosaphic areas af deployment or mles 
of engagement)"1 

30OJOPESFonhr~rs mpanote  66 

310FM lOI-S,Sr*nO~~a*nahs,supranore I1  at7-S G - I  LOG-IS7 Arafechnl- 
cal matter the Jmnt Opemaow Pionntng and Ereculton Swsslem IJOPESl ~ e q u l r e i  
only commanders aubmilfrng operafrom plans iOPLAhs) directly to the CJCS for 
reiiew (e 8 ,  B CIKC af B unified command) 10 prepare those OPLANs m JOPES 
format See JOPES FORMATS supra note 66, sf 1-1. However, "[fjo facitafe communi- 
cations caneernmg opernlion plannmg; me i d ,  all levels af command prepare 
OPLAKa accordins. to some format In the A m y  this 1s u~uslly a formal standardized 
br the mmediate-hmhher headauaners m aeneral conformance with Aooendix G of 

does not Jpeelfy any ParlICYIaI format far the ROE annex and even though CJCS 
~mpaies no requirement that laxer levels of command fo l l o r  JOPES format 
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decision-making experience to help them reconcile pieces of the 
division OPLAN that might appear to be inconsistent 3 1 )  As with ship 
Captains and aircraft pilots, the aS8umptions of the iegsianve model 
of imparting ROE are more tenable as applied t o  brigade com- 
manders than to individual soldiers. and the greater volume and 
complexity of guidance from authorities above brigade makes the 
legslatwe approach more defensible at  that ieiei 

Far exampie. The ROE annex for a noncombatant evacuation 
operation (NEO)'L2 might prescribe ROECON Red for the initial 

"l\lan) portions of an OPLhU other than the ROE mnrh puallfi as di remvei  
uhrch delineate 'clrcumstancei and limilari~ns under n hich Unrred Staler farces *ill 
initiate and or continue combat engagement These other forces thus f i t  the JCS 
definitionof R O E '  rhebreadfhofwhichaalsodiicussedsuorooaPle i 6 a s a e l l h i a r  . .~ 
notes 3, 68, and accompanying text Indeed becauie of  the hichefla 111 defined con 
tours of the ROE annex. 8t 1s not unubual for a p e  VI ROE to appear for instance ~n 
oaramaoh 3 of the main OPLAh under scheme of fires SPP EM 101-5 STAFF OPE.* 

and ~n the fire suppon annex. see id  81 G-38 as &ell as 
T ~ p e  \ I1  ROE might appear both in the arm) ai lat ion 
the ROE anne~, while Type VI11 ROE might appear ~n 

paragraph 3 of the main OPLAY under both scheme of m a n e u ~ e r  and coordlnatlng 
instru~fmnr,  IC< rd at G 15 and in the airspace management annex see i d  at G-26 8s 
well a5 I" the ROE annex There are many other slmdar possibilities f a r  such O i ~ r l a p  

men( IS issued t o  rubordrnare unit3 L e  B 
mendrng B drafting methodolog? for dn 

annexes ROE should supplement and explain there c ~ n t r o l  measures 1 Biif c i  2d at 
H-84 ( '  Phhie llnes control paints and other ractlcal c ~ n t r o l  mearures should not be 
contained ~n the R O E '  I Roach .wpru note 3 PI 62 (staring that ROE ihou 
CO\PI safet)-relaIed reifnerlani and that the) should not set fonh s e n i c  
trine, rscfi~s 07 procedures. for example relating to  airrpace managemem ': 

'"Oneof LheaperationraiherthaiiaarcitedInnore 16,mpia aSEO 
reloCafelii threatened ~i,ihan noncombatants from iocationi I" a foreign 
counfn or hair nation These operalionr ma) ~ n \ o l \ e  United Starer c x  
Zen3 *hole h e s  are In danger but could lnclude selected horf nalmn 

fashion or ma? require farce 
P T , IF 
DE,,,' 

See FM 100-5 OP 
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phase, supplement the "A" of the soldier's RAMP to permit preemp- 
tive use of force on all individuals wearing certain police force uni- 
forms, and permit hot pursuit of the police force B C ~ O B S  the border of 
a coalition partner state. The annex for a nation assistance mission in 
a relatively peaceful host nation might p r e s d b e  ROECON Green for 
the initial phase, make no adjustments to the soldier's RAMP, and 
forbid all crossings of international borders. The annex far a domes- 
tic civil disturbance operation might prescribe ROECON Amber for 
the initial phase, Supplement both that ROECON and the soldier's 
RAMP to incorporate a more detailed set of arming orders,313 and 
L S S U ~  other specific guidance consistent with higher lwei  civil distur- 
bance plans or domestic law. Commanders could change the ROE- 
CON in effect or further adjust the RAMP through use of fragmen- 
tary orders.316 At ail times leaders could format guidance to mesh 
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uith the pnnc~ples on which they already have trained rheir 
soldiers. 

E Other Reconmwndatiom 

Leaders should keep the basic RAMP rules, the training s c e ~  
nanas. and the ROECOKs unciassified to permit thorough dasemina- 
tmn and training Land farce units should maintain operational secu- 
rity by classifying OPLAK annexes as well as all mission-specific 
supplements to elther the RAMP or the ROECOZls In addition, units 
occasionally should supplement the RAMP and ROECOXs with ran 
dom measures to further ensure operational securityJI5 For exam- 
ple, the commander may announce that ROECON Green 1s in effect. 
but may direct that units implement the random measure of con- 
ducting armed secunty patrols around the perimeter of the com- 
pound or assembiy area 317  

. . . . . . . 

Appendix B of this an& muat be preaened to~remforce a nmgle,.carefullv designed 
schema and because combined use of the ~ ~ r o n b m  could create canfuilon this ~ l l lc le  
recommends that the Random .Antlrerronrm Measures Progam' be renamed t o  

Implementation of Random Antiterrorism Measures ' This aliernaliie title could he 
abbre>rated ' IRAY without any 103s of meaning or convenience 

"The experience of the Lniled Nations Interim Force in Lebanon (PIIFIL) ~n 
1581 illustrates the SOT? of iituafmn m R hich a commander may need to create uneer 
Laml) m the mind3 of potential hostile forces bi supplemenrlhg the soldiers RAMP 
The mismn of UVITIL was ' ID confirm the u i thdraaa l  of laraeli forcer [ f rom areas 
occuoled bi lwael tolloulnil the 1578 i n \ ~ ( l o n  of Lebanon t o  stem Palemnlan infdrra-  

UNIFLLr rules of engagement require a challenge and then a ~ a r n i n g  
shot before B Joldier ma, fire for effect and then without intent lo kill 
Both srder [Palestinian i u e m l k  as well as Lebanese alhes of both Pal 
elfmian and Israeli forcell hare  taken advantage ot this directed tame- 
ness to humilrafe U U soldiers and officers bv huaekinli \ehldei and . .  . 
forcing them to return to  their units on foot. sometimes i i f h a u f  shoes 
and shins 

Id An Amencan land force commander facing a ~lmilai situation could 8upplemenl 
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Army training should thoroughly integrate the RAMP, the sce- 
narios. the ROECONs, and the ROE annexes into emsting doctrine 
and institutions. Far example, training and evaluation outlines 
(TBIEOs) in the mission training plans (MTPs) for battalions should 
change to include assessments whether individual soldiers are using 
force within the RAMP standards and whether units are complying 
with their division's ROECONs.31B The T&EOs in MTPs far division 
command groups and staffs318 should test whether division staffs 
use the format appended to this article for the ROE annex and 
whether they format ail ROE for the individual soldier in terms of 
RAMP.320 United States Army Training and Doctline Command 
(TRADOC) schools should incorporate overviews of these topics into 
their curricula. 

the 'IP' rule by, for inifance, directing that ~ s r n i n g  shots will not be fired as pan of 
the pmgeiaion of measures B soldier w ~ l l  take when facing pfenfially hostile forces 
Supplements of this kind-d their timing and emtents were e1~111ed-could create 
uncertainty for temnsii or haraaing forces without sacdfrelng dlJeipllned 
opzrarmnr. 

~1~Specifically, i f the battalmnrs. say, hghlinfanfw, neurremsshauldappearin 
the T&EOs far sf lemf QW barfalion t a k a  m which appropnafe Use of force under 
RAMP and ROECOPs 18 pafltlcularly important 

%*No. 7-1-1020 
%kNo 7-1-1001 
W k N o  7-1-1002 

Perform Rear Operations 
Oecup) Araembly Area 
Perform nctical Road .March 

'IhskNa 7-1-1027 
%kNo 7-1-1033 

Conaohdate 
Establish Lodgement 
Perform Stay-Behind Operatma * W k N o  7-1-1035 

See ARTEP 7-2O-MTP, note  307, at 5-54. 5-8, 5-11. 5-68. 6-87, 5-104. Some 
TWOS. such z.! that for "Perform Rear O p z r a n ~ n ~ "  already evaluate ROE z.! B lfsff 
planning funenon. Ses t d  at 6-55, para. 2d I 'Baflalron commander and staff plan for 
rear baffle tasks. Plan contains lrjequrementr for training rules of engagement. 
recognizing alhed "ruts. and enforcing ~ivillan control wbaes ' I and as L coordination 
function. as id,, para 36 C'BaLtaUon prepares and coordinates far rear battle tmks 

/ I ] o Y ~ ~ J ,  boundaner, convoy scheduler. identification procedures, frequencies, 
eaU signs. obitacles. rules of engagement, and other information are exchanged.") 
RAMP and ROECOKS provide standards agarnsf which the umf and individusl roldlen 
could be eVsluBred directly on decisions Lo use force. 

The TBEOs developed by Y ~ I Q  themselvel-because of lhe sbaence of centralis 
pubhihed MTP guidanee--should hkewix include eva Iu~t im of RAMP and ROECONe 
See. e I., Edger. svpm note 179. at 28, 31-32 (recommending b a t f d o n s  be trooed ~n 
e v a ~ u ~ t i o n  operafrons, despite lack of ramal  T&EO. and noL~lg that although 
' extracting hostages is a [Special Operations Farcea] task; nevertheless, ' Secunng 
and remoring polenrial hostages" aften falls t o  convenfmnrd A m y  udfs '1 

31nSee DEP'T or AMY, AiiMI Tn~ibivo *Yo E U L L A T I O N  PRm.RIM, ARTEP 100-2. 
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Consistent with the 'battle focus" concept, training priorities 
will depend on the distinct hIETLs developed for each division 321 

Yet far many divisions, the soldiers' mastery of RAMP should be a 
battle task.3z' and commanders' memoranda regarding training phi- 
losophy and quarterly training guidance frequently should list soi- 
dier training m RAMP and staff training in ROECONs among the 
areas of e m p h a s ~ s . ~ ~ ~  Because RAMP LS a critical individual task, 
sergeants should monitor training status in leader books. soldier by 
soldier324 Field training exercises (FTXs), command post exercises 
(CPXs). and situational training exercises (STXs) specifically should 
include as training events the Individual and collective tasks pertam- 
ing to  ROE, as should deployments to the Combat Training Centers 
(CTCs) 3x6 Because during force-an-force training the action will not 
stop to permit detailed evaiuatmn of individual thought processes, 
after-action reviews (AARs) would be cmciai far determining if sol- 

ROE and the exeicl~e of command rhe infulti\e ROS function 18 'command ' But see 
.Amold & Stahl. sumu note 41 at 14 ldescnbml rhe addition of B ' force ~rofeclion 
operating system xhich 'Included aemifanf reilea of the ruleraf engagement and 
the building of limned lnfiaJtrYeluie I" the cheater uhere no mfra~tr~c tu ie  ensfed 
far the ruooonof oursoldiers j 

e supre note 30: 
der Arm) lrainlng doctrine a battle faJk 13 B tark ahich must be 

accamplirhed b) a subardmafe organlzanon if the "en h i C e r  organmatron LI to  
aceompllsh amisslone~senualrask ' F\I 16.100 "pro note 243. ar Gloisary 3 

'21Ser M 21-101, mprn note  305 at  A.8 A-18. A-26 A 33 (pmildlng sample 
rrunrngmemaranda issued b\ dirision brigade and battalion commanders and bmng 
arearafemphsiinl 

3 2 4 S ~ r  id a t 8  5 (deicribingrhe role ofleader boakrmframmgl 
dgjSee id BI C 1 t o  C-14 (describing the role of FTXs. CPXs. STXs. and orher 

exercise3 in iranmgl Combat Training Centers haie a special role m Arm? training 
doctrine The four centers are the Combat Maneuver Training Center (CMITC) m 
Hohenfelr German) the hatianalTrainingCenrir(~TC)mFart lmm Califorma. the 
Jomt Readiness Trammg Center (IRTCl in Fan Polk. Louisiana, and the Rattle Cam 
m u d  'IY'amlng Progam (BCTP). eenfeied m Fan Lea\enwonh. Kansa~ The CTCs me 
designed to pm"de 

the acriie and resene forcei  with hand3 on frarninp m a rrrersful near 
combat enrironmenr The trammg IS denmed t o  exircise all or po'fianr 
of the un i t s  METL The centers p m n d e  reallific inlegation and par- 
L w a l  of lhe jmnl  and combined a ~ p e c t i  of i a r  rhei train units m [doc- 
trine1 to MTP standards Further the CTCs focus on those soldier f u k r  
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ROE TRAINING 
WITHIN EXISTING TRAINING DOCTRINE 

101 

Figure 9 

JiiFk?ure 9 depicts the relationship between the triangular ~tmcfuie of ROE 
recammended m thia article (RAMP, ROECONa and ROE Annexes) and the pmes5 by 
which ac~mmandei~eleelsandthentrnlna~articuhreollecthe andlndivldualfasks 

J*'See FM 26-101, at E-l Lo E-5 ldescnbing the role of TADSS m Army training 
doctrine1 

"eFor instance, Firearms Training Systems, lnc., 01 Uoreros5, Georgla producer 
the progam for mlfars pollce dlseusried mpro note 293 and Becompnnsrng ten 

3*oSe Interview with Sergeant Sean P Hayes. Director, Dora1 Station Field 
Training Unit. Metro-Dade Police Dep'L 1Nor. 1. 19931 (dercrlbmg use af prosams 
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could reserve this simulator from the Training and Support Center 
(TASC) and build proficiency on RAMP during periods on the training 
schedule that would otherwise be unstructured. 

rnlike training doctrine, keystone doctrine need only incarpo- 
rate the refinements previously mentioned. The next edition of F.M 
100-5, Operattons should acknowledge the existence of the JCS 
PROE and the supplernentai apparatus to those PROE. should 
endorse the "core rules''  and the ten "functional types,'' and should 
gwe leaders the solemn responsibility of ensuring that the system of 
ROE remains directed toward effective soldier trainmg.lJcl At the 
joint service level, the name "Standing ROE" should displace 
"PROE" to make clear that a default regime governing the use of 
force IS always m piace 331 Additionally. even though the most 
important changes in land force ROE must come below the combat- 
ant command iere1.332 the JCS should incorporate the other minor 
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refinements to the PROE recently recommended by representatives 
of all militam services.333 

VI Potential Concerns 

One potential objection is that by making the "default" ROE 
similar to the current peacetime ROE, Amencan soldiers and 
marines will lase their edge as warriors This is the "flabby peace- 
keeper" objection, which proponents raise against those who imply 
the Army might find better ways to conduct operations other than 
w ~ r . 3 ~ 4  The response to the abjection is that soldiers trained on 
RAMP could certainly better protect themselves and accomplish mis. 
sions in operations other than waq336 but they could also better 
"RAMP ~ ~ ' ' 3 3 6  for combat engagements against identified hostile 

3"See, e Y , sour~es cited in note 178 a v o  Echoes of this view in por~ionr of 
official doctrine are muted but distinct See FY 100-5 O P E R A T ~ N S ,  9uva note 8. at 
13-8 (.'TheArmuoreaniies, trains, andequips Lo fight andwinthe n~t ion'~wars .  Thu 

39ESee e 9 , Arnold & Stahl, m v a  note 41, sf 22 (recommending that 'vede -  
plwmenf training should include situational rrammg exercirea focusing an _lea of 
engagement for all forces t o  be deployed '1 (emphux added) One of the molt impar- 
fmt benefnr of ~cenarlo bared framing an RAMP in the normal training cycle IS that 
cammanderswill have le%3sneedroresanroType VROE(armmgorders). whichcreate 
the risk that because the soldier is e s r r ~ ~ n l  an unloaded veaoon he u.01 be unable to 
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forces Even though mdriduals trained e x c l ~ ~ i v e l ~  on police tech- 
niques might lose the fighting skills and a spirit of the offenawe 
necessary to conquer a determined conventional farce. 10 assen that 
fire discipline and appropriate restraint are inmnsmenr u i th  Ticton 
in mid-intensity conflicts 1s simpiy false h the contran even in 
conventional campaigns. the best and most aggresare warriors treat 
civilians. prisoners. and casualties according to RAMP principles 
Moreover, fire discipline reduces friendly fire incidents and masses 
available munitions where they can best help win the war against 
the enemy 

A second potential abjection IS that the recommended system- 
compnsing RAMP, ROECOBs, ROE annexes, core rules, and ten func- 
tional tspes-is TOO complicated. Once commanders supplement the 
RAMP in the ROE annex-such as, by adding hostility criteria to the 
"A-Anticipate Attack'' rule-the entire apparatus w i i  become as 
difficult to understand as the system it replaced. The response to this 
abjection IS that the present method of imparting land force ROE IS 

not a system. but rather a collection of frequentiy inconsistent writ- 
ten texts issued by hundreds of different headq~ar te rs .33~ Although 
the recommended apparatus would require practice prafesaonal 
leaders accustomed to  synchronizing complex operations and  exam^ 
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ining seven different battlefield operating systems (BOS)338 could 
quickly learn to set ROE according to these formats. Once trained on 
RAMP through evaluation in a variety of scenarios, soldiers could 
understand and act on supplements to the RAMP, particularly when 
training includes opportunities to assimilate these supplements. The 
soldier who truly masters SPORTS 338 can correct malfunctions on 
his nfle even when a misshapen round prevents the extractor from 
properly ejecting a spent brass casing and even while hostile shots 
are slicing into earth an his left and nght. A base of training an well- 
articulated standards makes possible the transfer of skills to  situ- 
tions that no controlled setting can ever anticipate completely 

A third potential abjection is that RAMP and ROECONs ignore 
the nuances of coalition operations According to this objection, dip. 
lomatic considerations sometimes will require unimasnable con- 
straints, ones that RAMP and ROECONS cannot capture. The 
response to this objection LS that while the recommended system 
creates a stable schema permitting advance training, it nevertheless 
is supple enough to permit leaden to control operations in a variety 
of ways, particularly by providing guidance in the ROE annex. Yet 
the ever-present need to explain the ROE to soldiers in terms of 
RAMP will not only compel senior leaders t o  make principled 
demands on American political officials and diplomats, but also will 
enable those officials and diplomats to confer with coahtmn partners 
In full knowledge of military needs and interests Moreover, media 
repons exaggerate the degree of friction between United States 
interests in ROE and those of coalition partners or multinational 
orgamzatiani.34~ 
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A fourth potential objection LS that to develop special devices 
for imparting Land force ROE 1% t o  overlook the growing importance 
of joint operations. Commanders of "land farces'' typically cum- 
mand a large number of pilots and frequently request fire support 
from naval gunships, to name just two examples in which the "land 
force' concept can be Soft an the edges. The response to this objec~ 
tion IS that joint operations and doctrine never will eliminate certain 
essentiai differences between seaborne. air, and land forces These 
differences-such as in the average age and experience of the mdi- 
vtduais tasked to make firing decisions-are real, not Imagmed 
While a iewiative approach to imparting ROE might work tolerably 
well for the senices which "man their equipment," It simply cannot 
work for the Services which "equip their men "Jil Moreover, noth- 
ing in RAMP or ROECONS defies either the PROEor joint doctnne.32' 

VI1 Conclusion 

Having started by introducing the problem of occasional poor 
firing decisions by soldiers, this article has now come full circle Pan 
11, which expressed the problem in terms of deficiencies in the real 
world meets adequate resolution on11 in p a n  V, which sets forth 
recommendations for the real world Yet the pivot upward into the- 
ow was no detour. See Figure 10 343 

Because they follow upon a search into underlying causes (part 
111) and implement an approach harnessing the theoly of those 

Yo such stable medium for eommunicaring ROE emsts within Knifed Vafionr 
inifnutions or practicer One recent study of United Vations field rnisions included 
that 

lilules of engagement are u n ~ l e w  both to the peacekeepers and the local 
people The ambwuf) of the situafiona molt peacekeepers find them 
selieiineii i l  conflicts [sic] resuliimdifferenlpeaeekeeper~inferprefing 
dLfferenlli, their rules of enslacement The effect of n d e h  differins 

Srmr REmm il\ R E m M  OP PIICERIEPII(. supra at 18 Thus RAMP and ROECOhs 
would displace no pre-ordarned system Nor could the) possibly increase the porenfial 
for different mferprerafions betaeen nations 

"l5'er International h a  Note. supra note 174, at 18 liummanzlng different 
orlenlafmns afthe s e ~ ~ e i m l f h  the absenationlhat iflhe haiyand Air Force man 
their equipment ' the Arm) equips > t i  men "0 

?"See J o h ~  P i a  3-0, mpra note 16, 27 81 V 1 to Y 16 (describing Operarrons 
OthermanW%r ' ~ i fh frequent  rerbatim p"~agesfromF.Ul00-5. Operalrons rhich 



Figure 10 

causes (pan IVI, the  recommendations avoid being just another 
assortment of ad hac measures. Because it reveals many of the tradi- 
tional measures to be linchpins of the legislative model, the article 
perhaps persuades uncommitted readers that alternative measures 
within a training model are essential. 

Rules of engagement for land forces must become a matter of 
training, not lawyering-at least not traditional lawyering. The 
implications of this asertion forjudge advocates are significant and 
tangible: even whlle continuing to pursue excellence in the tradi- 
tional roles of "advocate," "judge," and ''Conscience,l' we must 
develop new skills and s e a t e r  enthusiasm for the mle of 
"caunselar" 

Judge advocates perform four distinct roles. When represent- 
ing the government or mdiwduai soldiers before courts-martial, 
administrative hearings, domestic courts, or international tribunals, 
a military lawyer has an ethical obhgation to perform the role of 
"advocate;' one who zealously guards the client's interests within 
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an adversanal setting 344 When called on "far an opinion or ruling on 
the applicability of law or, more precisely. an the existence of a legal 
obligation or right," a military lawyer must perform the role of 
"judge," one who decides not on the basis of her own policy prefer- 
ences, but rather, as far as possible, on "objective" reasons 
grounded in the "law"34J When confronted with the rare com- 
mander who refuses or fails to balance military necessity with the 
prevention of unnecewan suffering. the military lawyer must OCCB- 
sionally perform a role as the "conscience" of the unit, one who 
purposefully tnes to q e c t  humanitanan considerations mto military 
decisions.348 Finally, when assisting the commander to accomplish 
unit goals within rhe law, the military lawyer performs the role of 
"counseior," one who provides input beforehand 50 that the unit can 
find solutions to problems and accomplish Its mission within legal 
COnStralntS 34- 

Greater emphmis on the "counselor" role has antecedents. 
Senior judge advocates have consistently exhorted military attor- 
neys to practice "preventive law''348 and, more recently. to become 
"operational lawyers"349 Yet a central position for trammg ~n land 
force ROE would pour new meaning into these terms. Judge advo- 
cates must not merely teach classes on the Hague and Genew Con- 
ventions, involve themselves early on with the planners of opera- 
tions, caution ordeling officers on the legal limits of thew authorit>. 

tion to soldiers and their famillei that 1s reapanare to potential legal pmblemr and 
mues.' DEP TOFAIIUI REO 27-3 THE ARMY LLGALASSI~A~CF PRoORIM para 3-3b (30 
Sepl 18821 (Lmkmg supen,lalng attorneys to enbure that pre5entlve law Qen'lCes 'are 
proiided b) attorneys pertforming legal ~ ~ ~ I i I a n e e  duties. c-3 uell as by others undpr 
thew s u p ~ m l  (empharu added). but the term K= being applled t o  lnlernallonal 
law attorney% more than a decade ago See. e . g ,  Wlllram H Parks The i a w  01 War 
A d i u e r ,  31 JAG J I lB(1980) [hereinafter Parks. iau QJ WarAdauerl 

2"S-e. e g ,  OP h u  H ~ h o a o o x  m m n o l e  15. at 7-8(descnbmgrheoperalional 
lawyer's funcnonrj, Lreufenanr Calanel Daiid E Graham operatiomi Law 
(0PLAIV)-A Cancepi Cones ofage. AN? LAW July 1887 at 8 (tracmg the genesis of 
OPL.4W I o  Urnfed Staler Milllaw a~t~v l t ieb  m Grenada). Steven Keera LawYms m 
War R o m ,  A B A J , Dec 1981 at 12, 55-56 (charting the deselopmenf af opera 
t l and  lax) The C O Y ~ ~ I O ~  mle premmer a mot-legal reallst view of the law and IS 

therefore relatively modern See e n ,  npson mpra nore 11. at 568 However x P l l  
before the coining of the term ' OPLAW;' militan attorneys prBcflCmg lntelnatlDn.4 

JOB GEVERAL GEORGE 
M 1864-1873 YLY 3 
an* C l W l  44 MI1 L. 

Re\ 97. 111-13 (1889j, Jarnea A Burger hfernafronnl iau,--?he Rok o/ thp Leg01 
A d l u m  a n d h i i  QJ Warlnst-tion. ARMY IAN', &PI 1978, at 22. 24, Elliott m r a  
note4 at18 Parks,Lawo/WorAdizaPr mymnole348.af18-24 
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inform commanders of the law governing military assistance to  civil 
authorities, and provide advice on the other manifold legal issues 
that inevitably will confront a deploying farce. They must become 
trainers of soldiers 

To create optimal conditions for ROE to influence soldier deci- 
sions under strem, operational lawyers must m u t e r  the mdiments of 
the training system. They must know the METL of the unit. They 
must be familiar with the commander's present training Bssessment 
of collective tasks and with the command sergeant major's present 
training assessment of supporting soldier tasks. They must under- 
stand the commander's training objectives for both units and mi- 
diem. They must be able to  decipher long-range, short-range, and 
near-tern training calendars. If the RAMP, the scenarios, the ROE- 
CONS, and the ROE annexes become part of trainingdoctrine, opera- 
tional law attorneys must determine whether training aids and aim. 
"lators are effective and whether exercise evaluators are testing 
portions of the MTPs dealing with these ROE matters. They must 
anticipate the supplements to RAMP that commanders likely wiii 
want, and then select 01 develop scenarios capable of making sal- 
diem comfortable with such supplements. They must be prepared to 
respond with concrete examples when questioned on how B hostility 
criterion in a RAMP supplement should affect a soldier's decision to 
fire Training in its fullest sense must become part of the judge 
advocate's craft. 

United States soldiers and marines face hard choices about 
what, when, and where they can shoot. These =me soldiem and 
marines often get little help from the ROE. Hard choices will con- 
tinue to confront troops for as long as there are conflicts, but ROE 
training can help transform frightened reactions into appropriate 
decisions. Let the training begin! 
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APPENDIX A 

FUNCTIONAL TYPES OF RULES OF ENGAGEMENT 

5 p e  I: Hostility Criteria 

Purpose: Provide those making decisions whether to fire with a set 
of objective factors to assist in determining whether a potential 
amailant exhibits hostile intent and thus clarify whether shots can 
be fired before receiving fire 

Emmpie: "Hostile mtent of opposing forces can be determined by 
unit leaders or individual soldiers if their leaders are not present. 
Hostile intent is the threat of imminent use of force against United 
States Forcer or other persons in those areas under the control of 
United States Forces. Factors you may consider include. (a) 
weapons. are they present? what types?, (b) size of opposing force; 
(c) if weapons are present, the manner in which they are being 
displayed; that IS, are they being aimed? are the weapons part of a 
firing position?, (d) how did the opposing force respond to United 
States Forces?; (e) how does the opposing force act toward unarmed 
civilians?, (f) other aggressive actions." Headquarters. 10th Moun- 
tain Diviaan, Operations Plan for Restore Hope, Annex N, at para. 
3b(c)(i) (1993). 

R i s k .  Restraint may suffer if soldiers regard as a checklist which 
enables automatic decision to fire. 

Rejwenees: See, e .$ ,  Headquarters, 6th Battalion, 502d Infantry Reg- 
iment, Operations Pian for TF 6-502 Deployment to Macedonia. 
para. 6 (1993) (ROE Card), cf D P O'Conneli, The 1nflwm.e of Lax, 
anSeo P m w  82 (1975) (suggesting that ROE might authonze a "hos- 
tile" designation "when Lhe potential attacker's radar guidance sys- 
tem has 'locked on' to target, supposing that the missile is 'beam- 
ndmg' "); George Bunn, Internottonal Law and the Use of Force i n  
Peacetzm. Do United States Ships Have to 7hke the First Hit'. Naval 
War College Review. Ma)-June 1986, a t  69, 76 (stating that "ROE 
may provide detailed criteria for an on-scene commander's decision 
whether an attack on his unit is LO imminent as to justify shooting 
first in self-defense"). 

Type 11: Scale of Force or Challenge Procedure 

Purpose. Specify a graduated show of force that ground troops must 
use in ambiguous situations before resorting to deadly force Include 
such measures as giving a verbal warning, using a riot stick, perhaps 
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firing a warning shot, or finng a shot intended to wound. May place 
limits on the pursuit of an attacker. 

Example: "Patrois may use deadly force if fired upon or if they 
encounter opposingforces which evidence hostile intent. Nondeadiy 
force should be used if the security of United States Forces IS not 
compromised by doing so. A graduated show of force includes: (a) an 
order t o  disband or disperse; (b) show of forcelthreat of force by 
United States Forces that is greater than the force threatened by the 
opposing force; (c) warning shots aimed to prevent h a m  to either 
innocent civilians or the opposing force; (d) other means of non- 
deadly force; (e) if this show of force does not cause the apposing 
force to abandon its hostile intent, consider if deadly force is appro- 
pnate." Headquarters, 10th Mountain Division, Operations Plan for 
Restore Hope, Annex N a t  para. 3c(3) (1993). 

Risks: Initiative may suffer if soidien feel the need to progress 
sequentially through the measures on the scale. 

References: See, e.&, Dep't of Defense, Civil Disturbance Plan: Gar- 
den Plot, Appendu 1 (Alert Order) t o  Annex C (Concept of the Oper- 
ation), a t  para. F(lXC)3 (15 Feb. lggl);  fl. Marine Corps Institute, 
Marine Battb Skills 'Paining Handbook, Book 1: PVT-GYSGI: Ga. 
era1 Military Subjects a t  1-9-11 (1993) (describing the "escalation 
of force"); Dep't of Amy,  Regulation 190-14, Carrying ofFimam 
and Use ofForce far Law Enforcement and Security Duties, para. 3- 
2g (12 Mar. 1993) (describing gradations of force). 

Type 111: protection of Property and Foreign Nationals 

Purpose. Detail what and whom may be defended with force aside 
from the lives of United States soldiers and citizens. May include 
measures to  be taken to prevent crimes in progess or the fleeing of 
criminals. May piace limits on pumuit of an attacker. 

Example: "You may use force in self-defense in response to attacks 
or threats of Lmminent attack against U S  or host nation forces, 
citizens, property, or commercial assets ' I  Headquarters, XVlllth Air- 
borne Corps, Peacetime Rules of Engagement for Operation Desert 
Shield (1990) (soldier card). 

Risks: Restraint may suffer if soldiers view as license to resort 
directly to deadly force in protection of the threatened object or 
person. 

References: See, e.g., Headquarters, 10th Mountain Division, Opera- 
tions Pian for Restore Hope, Annex N, at para. 3c(3) (1893) ("Patrols 
are authorized to protect relief supplies, United States Forces, and 
other persons in those are= under the control of United States 
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Farces:'): cf Memorandum. Mr. Marrack Gouldmg, Cnder-Secretary 
for Peacekeeping, United Nations. New York to Force Commander, 
United Nations Protective Force (UNPROFOR), Zagreb. Croatia, sub 
ject' United Nations Rules of Engagement: Statements to the Media 
(20 Jan. 1993) ("[For a soldier, self defense] always includes defend- 
ing his comrades and any persons entrusted in his care as well as 
defending his post. convoy. vehicle, or rifle ") 

Type IV: Weapons Control Status or Alert Conditions 

Purpose Announce, for air defense assets. a posture for resolving 
doubts over whether to  engage. Announce far units observing alert 
conditions, a series of measures designed to adjust unit readiness for 
attack to the level of the perceived threat. The measures ma) 
include some or all o f the  other functional types of rules 

Exampk .  "The Task Force Commander will order into effect Rules 
of Engagement based upon the following three levels of threat to 
exercise personnel. (1) ROE GREEK;. . . when no credible threat of 
attack against United States or host country personnel or facilities 
exists . . . (2) ROE AMBER [ulpon a determination that a credible 
threat to United Staces farces within the country of [haat nation] 
exists (3) ROE RED ["]pan actual attack of United States (or as 
otherwise deemed appropnate by the Commander] . ." Headquar- 
ters, lOlst Airborne Division. Operations Pian for Operation General 
Tosta, Appendix 1 (Rules of Engagement) to Annex C (1985) (listing 
Specific measures for each status at separate tabs) 

R u b :  Confusion may result if system IS implemented without tram- 
ing on soldier-level rules and their relationship to these statuses 

Refmemes: See, e . ~ ,  Dep't of Army, Field Manual 44-3. A i r  Defense 
Artillery Employment, Chaparra1,VtLIcawStinger i-10 (15 June 
1984) (describing weapons control statuses-"weapons free," 
"weapons tight," "aeapons hold"), cf. Dep't of Army, Reg 525-19. 
The A m y  Combattiny Terrorism Program, para 3-13, App B 
(establishing "THREATCON" system): Daniel P. Bolger. Americans 
at War 1975-1986. An Era of Violent Peace 251 (1988) (describing 
alert conditions used by Mannes in Beirut in 1983), D.P O'Cannell, 
The Iwlueme o f h u  on Sea Power 179 (1975) ("While detailed rules 
of engagement cannot easily be promulgated to  cover every type of 
situation. it LS possible to envisage general rules which can be applied 
to  any one of three broad situations namely low tension. high ten- 
sion, and hostilities ") 

Type V: Arming Orders 

Pumose: Dictate which soldiers in the force are armed and which 
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A 0  R i f l e  B a y o n e t  A m m u n i t i o n  C o n t r o l  
M a g i c h a m b e r  

S l i n g  S c a b b a r d  In P o u c h /  O I C /  

P o r t  S c a b b a r d  in P o u c h /  O l C I  

S l i n g  F i x e d  In P o u c h /  O I C /  

P o r t  F i x e d  In P o u c h /  O i C /  

E m p t y  N C O I C  

E m p t y  N C O I C  

E m p t y  N C O I C  

E m p t y  N C O I C  

E m p t y  N C O l C  

L o c k e d & L d  

P o r t  F i x e d  In W e a p o n /  O i C I  

P o r t  F i x e d  In W e a p o n /  O I C  

Figure A-1 

hare  live ammunition. Specify which precise orders given by whom 
will permit the loading and charging of firearms. 

Ezample: The table depicted a t  Figure A-i appeared in Headquar- 
ters, Joint Task Force Los Angeles, Operations Plan for Civil Distur- 
bance Operation, para. C ( 2  May 1992)  (scabbard status omitted). 

Risks. If arming order requires an empty chamber, soldier may be 
unable to defend himself. 

References. See, e.g , Memorandum, Commander, Joint l b k  Force 
Panama, JTFPM-CO, subject: Weapons Safety (19 Jan. 1990); Head- 
quarters, 101s Airborne Division (Air Assault), Operations Plan for 
Operation General Tosta, 'lkb A to App. 1 to Annex C (Rules of 
Engagement) ( l g S 6 )  (stating that personnel other than military 
police will "retain loaded magazines in their ammunition pouches, 
weapons will be on safe, chambers will be empty"); cf. Dep't of 
Army, Reg. 190-14, Carrying of Firearms and Use of Force for Law 
Enforcement and Security Duties, para. 2-7 (12  Mar. 1993)  (prohibit- 
ing certan persons from carrying firearms); Headquarters, United 
Nations Protection Forces (UNPROFOR), Zagreb, Croatia, Force 
Commander Directive 01/92, Rules of Engagement (19 July lQ93) 
(classified "UN RESTRICTED"). 

Type VI: Approval to Use  weapon^ Systems 

Purpose: Designates what lwei commander must approve use of 
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JTF 

Approving 1 
~ 1 Mortars I Commander RCA Demo PA U A  FASCAM 

X 

J C S  

CINCPAC 

Corps 

Div 

Bde 

Bn 

c o  

X 

X 

X 

X I  
I I 

I 

particular weapons systems Perhaps prohibits use of a weapon 
entirely 

Ezample: The tabie depicted a t  Ftpure A-2 appeared m Headquar- 
ters. 25th Infantry Division (Light), Operations Order 91-1, Rules of 
Engagement (6 Mar. 1991) (certain weapons systems omitted) 

Rusks. Umts or soldiers may not be able to defend themselves 
adequately 

Refmenees: See, e.g., Headquarters, Joini Tmk Force South, Opera- 
tions Order 90-2, ROE Card, para. € ("If civilians are in the area, do 
not use artillery, mortars, armed helicopters, AC 130, tube or rocket 
launched weapons, or M651 main guns against known or suspected 
targets without the  permission of a ground maneuver Commander 
LTC or higher (for any of these weapons) "). 

Type VII: Eyes on 'brget 

Purpose. Require that the object of fire be observed by one or more 
human or electronic means 
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Ezample: "Surface Weapons. This subparagraph applies to the con- 
duct of fire in bath low and mid-intensity combat operations to 
include the employment of indirect and direct fire surface weapons 
and naval gunfire. . . Every effort will be made to observe fires 
regardless of the target location." Headquarters, I (Umted States) 
Corps, Operations Pian 5-86 (Celts Cross IV), Annex T, para. 3b 

Risks: Initiative may suffer if redundant eyes an target are required. 

Referemes: See, e.g., Headquartem, Americal Division, Reg. 525-4, 
Combat Operations: Rules of Engagement, para. 3g, Sb (16 Mar. 
1968) (defining "observed fire" as "[elmployment of fire support 
under the direct observation and control of artillery forwardlair 
observer, FAC, or other competent individual:' and detailing circum- 
stances m which indirect fire must be observed); cf. W. Hays Parks, 
Righting the Rules of Engwonent ,  United States Naval Institute Pro- 
ceedings, May 1989, 83, 89 (reporting that in the 1986 United States 
air strike against Libya, ail target acquisition systems af the F-lI1F 
aircraft had to be operable m order to bomb). 

(1986). 

Type WII: lkrrltorial or Geographic Constralnts 

Purpose: Create geographic zones or areas into which farces may not 
fire. May designate a terntorial-perhaps political-boundary, beyond 
which farces may neither fire nor enter except perhaps in hot pur- 
suit of an attacking force. Include tactical control measures that 
coordinate fire and maneuver by means of Daphic illustrations an 
operations map overlays, such as coordinated fire lines, axes of 
advance, and direction of attack. 

Example: "You are not permitted to  enter the land, sea, or airspace 
of ather countries-besides the host nation." Headquartem, XVIIIth 
Airborne Corps. Peacetime Rules of Engagement for Operation 
Desert Shield, para. C (1990). 

Risks: Units may be unable to defend themselves adequately if 
entering area IS only way to suppress continued attack, 

Rcfmnces.  See, e.g., Dep't of Amy,  Field Manual 101-6-1, Opera- 
tional To7ns and Symbols (21 Oet. 1986) (definmg "tactical control 
measures," "coordinated fire linea;' "axes of advance," and "direc- 
tion of attack"); Headquarters, Americal Division, Reg. 626-4. Com- 
bat Operations: Rules of Engagement, paras. 3c-e (16 Mar. 1968) 
(defining "specified strike zones,'' "free fire zones,l' and "no fire 
zones"). 
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Type IX: Restrictions on Manpower 

Purpose: Prescribe numbers and types of soldiers to be committed to 
a theatre or area of operations. Perhaps prohibit use of United States 
manpower in politically or dipiomatically sensitive personnel assign- 
ments requiring allied manning. 

Ezampie: "(The United States Army armed CH-1 (lroquis) Heimp-  
ter], when employed on combat support missions, will be United 
States marked and manned with a combined United States and Viet- 
namese crew " Headquarters, United States Military Assistance 
Command, Vietnam, Directive No. 62 (24 No". 1962). 

Risk'  Positions may be manned for other than purposes  of military 
effectiveness. 

Refmences. See, e.g., Major General S.L. Arnold & M a p r  David T 
Stahl, A Power Projection A m y  tn Operations Other Than War 
Parameters, Winter 1993-94, at  4. 11 (discussing farce caps). 

Type X: Restrictions on Polnt Targets and Means of Warfare 

Purpose. Prohibit targeting of c e r t a m  individuals or facilities May 
restate basic rules of the Law of War for snuatmns in which a hostile 
force IS identified and prolonged armed conflict ensues. 

Emmple. "Hospitals, Churches, Shnnes, Schools, Museums, and any 
other historical or cultural site will not be engaged except in self 
defense.'' Headquarters, Jomt 'ksk Force South, Operations Order 
90-2. ROE Card. para. L 

Risks: Restating the Law of W r  can clutter the  message on rnl~sion 
specific tasks 

References' See generally Dep't of Arm>, Field Manual 27-10. The 
Law of Land Warfare (18 July 1856) (Cl ,  15 July 1076) (detailing 
namerow restrictions contained in pert inent  conventions) 
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LOCATION OF FUNCTIONAL TYPES 
WITHIN THE INSTRUMENTS 

RECOMMENDED IN THIS ARTICLE 

Flgure A-3 
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APPENDIX B 

PROPOSED ENTRY FOR 
SOLDIER'S MANUAL OF COMMON TASKS 

USE FORCE APPROPRIATELY 
181-906-1606 

C O N D I T I O N S  

Given a noncombat but potentially hostile situation m which your 
unit is deployed to promote stability, provide humane assistance to 
distressed areas. amst  civil authorities. or protect United States 
interests. 

S T A N D A R D S  

I Defend yourself and members of your unit with imtiative. 
2. Apply ail levels of force only when necessary 
3. Apply an amount of force proportionate to each threat 
encountered. 
4 Transition appropriately to a combat situation when ordered to 
do so by your chain of command 

T R A I N I N G  A N D  E V A L U A T I O N  

Training Information Outline 

1 Foiiaa all lawful orders of your chain of command regarding use 
of force Follow the four standing rules stated m the next paragraph 
in the absence of more specific guidance. The four rules Interlock: do 
not apply one rule to the exclusion of the others Your chain of 
command may supplement one or more of these rules to permit 
accomplishment of amission. In such a case, these rules should guide 
your judgment only to the extent that they da not conflict with the 
instructions of your chain of command 

2 When facing a potential threat, exercise Imtiatwe as well as 
restraint Any weapons fire must be disciplined and aimed. while 
also effective in achieving self-defense When encountering a poten- 
tial threat. remember R-A-M-P That key word will hein YOU resmnd .. . 
in a way that protects Iwes.  upp port^ the mission, and complies with 
the law 

Return fire with aimed fire. Return force with force. You 
always have the right to repel hostile acts wLth necessary 
force. 
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Anticipate attack. Use force fimt i f ,  but only if, you see 
clear indicators of hostile intent. 

Measure the amount of force that you use, if time and 
circumstances permit. Use only the amount of farce nec- 
essary to protect lives and accomplish the mission. 

Protect with deadly force only human life, and property 
designated by your commander. Stop short of deadly force 
when protecting other property. 

3. "R-Return Fire" means that if you have been fired on or other- 
wise attacked, you may do what you must to protect yourself. This is 
the core of the right to self-defense, which is never denied. 

4. "A-Anticipate Attack" means that self-defense is not limited to 
returning fire. Soidien do not have to receive the first shot before 
using force to protect themselves and other lives. 

a. When soldiers initiate the use of force to defend themselves 
they use what 1s known as "anticipatory' or "preemptive" farce. 
During noncombat operations, unless ordered otherwise, you must 
use anticipatory or preemptive force only when you face an Immi- 
nent threat of attack and can identify or describe to yourself certain 
clear indicators of hostile intent 

b. Determine whether someone's intentions are hostile by con- 
sidering the same factors you use when reporting enemy information 
to your leader under the SALUTE format (CT 071-331-0803). 

Size 
Activity 
Location 

Unit 

Time 
Equipment 

c. Do not base antimpatmy farce on a mere hunch that the 
person is hostde. On the other hand, if your commander informs you 
that a particular fighting force has been designated by hgher  head- 
quarters as "hostile." or sa "the enemy," you may shoot that force or 
its equipment on sight without identifying indicators of hostile 
intent. 

5 .  "M-Measure Your Force" means that if you have B moment to 
choose your method, you must do so. 

a. As a soldier--a professional in the use of force-you are 

How many individuals are you facing? 
What is he doing? Pointing a weapon? 
Is he within small arms range? In a prepared fir- 
ing position? Has he entered a restricted area? 
Is he weanng a uniform? Part of an organized 
armed force? 
How soon before he is upon you? 
Is he armed? With what? What is the range and 
lethality of his weapon? 
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expected to adjust the intensity, magnitude. and duration af your 
force to fit the scale of threat that you face. Excessive force endan- 
gers innocent lives and hinders mission accomplishment 

b If possible, apply a graduated escalation of force, particu 
lariy when facing civilian crowds that appear to be unarmed but 
also unfnendly In handiing potentially hostile situations. use one or 
more of the actions m V-E-WP-R-i-K 

Verbal warning. 

Exhibit weapon 

Tell person(s). m their language, to dis- 
perse, stay away, or halt. 
Show your weapon or use surne other dis- 
play that you have superior force a t  your 
disposal. 
Shoot a warning shot, if authorized 
Spray cayenne pepper spray. if authorized 
and available and the mdividuai IS close 

Strike with riot stick. 11 authorned and 
available and if the individual 1s close 
enough. Poke fleshy parts of the body 
first. arms and legs next, and If necessaq 
escalate to striking the head 
Shoot to wound 
Shoot to kill 

Warning shot 
Pepper spray 

enough 
Riot stick 

Iqjure with fire. 
Kiii with fire. 

6 "P-Protect With Deadly Force" means that you must defend 
more than your own personal safety, but Lt also means you may "be 
deadly force only in limited circumstances Your commander mas 
designate that certain sensitive or mission-essential facilities be pro 
tected with deadly force. On other occasions. your commander mag 
designate that no property receive this maximum level of protection 
This might be the case when your unit 1s operating m a host nation 
the laws of which permit the use of deadly force only to protect life 

i .  These four rules operate as an up-ramp when conditions grow 
more hostile and the situation develops into combat 

a R-A-k-P states the rules by which you increase your level of 
force to meet the threat 

b R-A-M-P aim guides your use of farce in many situations 
during war, During war, you attack combat targets according to the 
Law of War (CT 181-906-1606) whether or not you are In imminent 
danger from the enemy houever. R-A-kI-P remains your guide on 
the use of force when dealing with civilians and prisoners 

8 These rules operate as a dawn-ramp when combat conditions cool 
down into an operation other than U B I  and use of force must become 
more restrained 
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9. Your commander will be complying with rules of engagement from 
higher headquarters. These rules of engagement will be in the form 
of ROE Conditions (ROECONs) and ROE Annexes to operations 
orders. These rules of engagement may mpact  on the way individual 
soldiers use force. If so, your commander will translate guidance to 
you in terms of "R-A-M-P:' and will "walk you up' '  each of the 
RAMP rules to clarify haw to use force appropriately in the situa. 
tmns you will face. 

Evaluation Preparation 

Setup. Soldiers should be individually tested for this task. The 
evaluator briefs the soldier on the simulated noncombat situation, 
providing information on the mlssion, the potential threat, the sol- 
dier's location in relation to other troops in the unit, and the terrain. 
The soldier is then questioned as to his recognition and actions on 
the performance measures The most realistic method of training 
this task is to include rules af  engagement and use of farce problems 
in Army Training and Evaluation Programs (ARTEP) and field train- 
ing exercises (FTX) The problems should require skill level 1 soldier 
recognition and action. 

BrlefSoldier: Tell the soldier that he is deployed in a simulated 
noncombat but potentially hostile environment. The soldier may be 
on guard duty, nding in a convoy, or walking to his cot from the me% 
tent. The soldier may be confronted with a variety of threats from 
armed and unarmed individuals and vehicles The soldier will be 
asked to descnbe what actions he should take. If available, use TC 
27-10-4. Selected Problems In Rules of Engagement, to create sce- 
narios for the soldier At some point, modify the soldier's R-A-M-P 
such that an identified enemy force has been designated a "hostile 
farce" by higher headquarters. Enemy soldiers may appear on the 
battlefield, surrender, or be sick or wounded. If available, use TC 27- 
10-1, Selected Problems in the Law of War, to create wartime sce- 
narios for the soldier. The soldier will be asked to describe what 
actions he should take 

Evaluation Guide: 181-906-1506 

USE FORCE APPROPRIATELY 

PerParrnanee Measure Results 

1 Returns fire from a hostile force with aimed fire. P F 

2. Identifies clear demonstrations of hostile intent P F 
using the SALUTE factors. Anticipates attack by fir- 
1ng fmt .  
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3 Identifies situation where hostile intent LS unclear 
using the SALUTE factors. Holds fire while main- 
taining or seeking a secure poatmn. 

4 .  Responds with measured force when confronted 
with a potentially hostile force. Uses the scale of 
V-E-WP-R-ILK memures 

5 .  Omits lower lwei V-E-W-P-R-I-K measures if the 
threat quickly grows deadly ().e., civilian pulls @e- 
nade out from underneath clothing and prepares to 
throw) 

6. Declines to use deadly force u hen piece of prop 
ertgis snatched(1.e.. sunglasses). 

7. Uses deadly force. if Indicated, to protect corn 
rades and persons under Umted States control 

8. Usesdeadlyforce, I f  indicated, to protect key 
property designated by commander ( ) .e . .  United 

Q Vhen told that a force has been designated a 
"hostile farce,' ' fires aimed shots a t  members of hos- 
tile force whether or  not they show hostile intent. 

10. When told that a force has been designated a 
'hostile force;' continues to use "RAMP" when 

encountering civilians, prisoners, and casualties 

11 When told that attacks of a pamcular kind have 
been reponed against United States or coalition 
forces in the area (e.g , hand grenades delivered by 
civilians, car bomb attacks, Molotov cocktaiis), con- 
siders these pocential threats when looking for indi- 
cators of hostile intent 

12. Seeks clarification in terms of RAMP when given 
LI1StrUCtLOLIE on use of force that do not fit the RAMP 
format. 

States arcraft). 

Feedback 

[Val. 143 
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Score the soldier GO if he passes all steps. Score the soldier K O ~ G O  if 

he fails any steps If the soldier scores NO-GO, show what was done 
wrong and how 10 do IT correctly. 

References 

TC 27-10-4 
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APPENDIX C 

SAMPLE TRAINING SCENARIOS 

CASE STUDY 1 
RETURNING FIRE 

DEFENDING AGAINST HOSTILE ACTS 

SITL'ATZON A soldier is walking from the mess facility to  his sieep- 
ing tent after the dinner meal. His mute takes him near the perime- 
ter of his Brigade Support Area, which is marked by singie-strand 
concertina wire and a protective berm of earth The soldier's unit is 
deployed on the outskirts of the capital city in a smaii island country. 
Two days ago the United States Ambassador determined that Ameri- 
can citizens present in the country were in danger due to poiitsai 
instability. At the request of the Ambassador and the invitation of 
the prime minister of the country, the President ordered military 
forces to conduct a noncombatant evacuation operation. In twelve 
hours, the soldier's company will deploy by helicopter to a marshail- 
ing area in the interior of the country to coiiect Amencans reading 
there. His immediate mission is to rest up far the hard work ahead. 
He is armed with an M-16AZ nfle. In accordance with his com- 
mander's orders, the nfle IS not loaded, but the soldier's ammunition 
pouches contain four magazines full of ammunmon. The commander 
has ordered that the standing "R-A-M-P" mies of farce are in effect. 
Thus far  the presence of American military forces in the country has 
resulted in no hostile response by any of the police forces supporting 
an anti-American political faction. Although the soldier i s  walking 
alone, several feiiow soldiers are within fifty meters of him. Because 
the engineer platoon has not yet completed building the protective 
berm, there are numerous areas along the perimeter that provide no 
cover from potential small arms fire. 

EVENT As the soidier passes near the perimeter, he looks to the left 
and sees a Sniper about 150 meters away aiming a weapon toward 
him. The sniper fires, and a round hits the earth a few feet away. The 
sniper is visible, only partially obscured by vegetation, and i s  about 
100 meters from three civilian women who were talking to  each 
other when the first shot came. The sniper is taking aim again at  the 
soldier or at one of the other Americans in the area. 

C0.h'SIDERATIONS The key rule here is to RETURN FIRE with 
aimed fire. The standing R-A-M-P rules allow soldiers to defend 
themselves agmnst attacks. Here, the sniper clearly attacked the 
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soldier and United States forces by finng a deadly weapon The 
soldier can return fire with aimed shots to defend himself and his 
unit, while reponing the madent to his chain of command so that 
other measures can be taken to  eliminate the threat Each of the 
other R-A-M-P rules would support a decision by the soldier to return 
fire. If soldiers see clear indicators of hostile intent, they may 
ANTICIPATE ATPACK and use force first; this rule was immediately 
satisfied when the sniper committed a hostile act (and thus showed 
hostile intent) by attacking the secunty guards with aimed fire. No 
analysis of the S-A-L-U-T-E factors 1s necessary to determine hostile 
intent Soldiers must MEASURE THE AMOUNT OF FORCE to fit the 
level of the threat, if time and CLrcumStances permit Under these 
circumstances, aimed Shots fired back at a sniper constitute farce 
that 1s properly adjusted in magnitude, intensity. and duration to the 
threat. Given the closeness of innocent cwhans,  the soldier's com- 
mander would violate this ru le  if. for instance, he requested indirect 
mortar fire m the wcmity of the sniper. Agarn, because the soldier 
already has used deadly force, no progression through a scale of 
force-that is. verbal warning or a warning Shot i s  necessary. The rule 
permdting soldiers to PROTECT LIFE WITH DEADLY FORCE sup- 
ports a decision to fire because the lives of United States soldiers are 
m the direct line of the sniper's fire. 

WGGESTED RESPONSE To find cover and concealment, place a 
magazine into the rifle, chamber a round, and fire armed shots a t  the 
sniper. 

REFERENCES SMCT 181-906-1506; Yoram Dinstein, Wac Aggres- 
sion and Self-Defense 200-02 (1888). 
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CASE STUDY 2 
ANTICIPATING ATTACK 

RESPONDING WITH M)RCE To A CLEAR DEMONSTRATION OF 
HOSTILE INTENT 

SITUATION A soldier stands guard in the early morning at a post 
outside his battalion compound. The compound is set in a series of 
buildings near B large ailport. His unit's mmsion is to maintain peace 
m the capital city of a country where instability and civil war 
threaten United States interests. The soldier's mission is to safeguard 
the perimeter of the compound, where nearly 300 soldiers are now 
sleeping. The soldier is armed with his M-16A2 rifle. In accordance 
with his guard instructions, the rifle is not loaded, but one of the 
soldier's ammunition pouches contains a magazine with ten rounds 
of ammunition The commander has ordered that the standing "R- 
A-M-P" rules of force are in effect. Six months ago, a terrorist killed 
seventeen United States citizens and destroyed the United States 
embassy in the city by driving a truck loaded with explosives into the 
building. The ares surrounding the compound contains individuals 
bearing small arms as weii as rival factions armed with mortam and 
machine guns. In recent days, United States soldiers have been OCCB. 
sionai targets of these weapons, though higher headquarters has not 
officially designated any forces as hostile. A parking lot outside the 
concertina wire marks the perimeter of the compound. This lot is in 
the soldier's sector of responsibility. Another soldier mans a post 
along the Same portion of the perimeter 160 meters from the first 
soldier. 

EVENC Suddenly, a yellow truck that has circled the empty lot 
twice gathers speed, crashes through the concertina wire barrier, 
and barrels toward the main building of the compound. Within sec- 
onds it will be at  the main building. 

CONSIDERATIONS The key rule here is to ANTICIPATE ATTACK on 
the main building. Even when only the standing R-A-M-P rules are in 
effect, soldiers can fire their weapons before receiving fire, if they 
see clear indicators of hostile intent. Here the soldier can conclude 
that the truck dnver's intentions are hostile because the S-A-L-U-T-E 
factors support that conclusion. Note the driver's activity (he has 
crashed a concertina barrier after circling the lot and gathering 
speed), the location (within a restricted compound), the time factor 
(only seconds before the truck reaches hundreds of United States 
soldiers), and equipment (a truck bombing recently occurred 
nearby). Each of the other R-A-M-P rules supports a decision to fire 
at the truck driver, Soldiers can RETURN FIRE with fire. and 
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respond to hostile acts with necessary force They must MEASURE 
THE AMOUKT OF FORCE to fit the level of the threat. if time and 
CIrCUmStanCeS permit Under these circumstances, aimed shots at 
the truck driver are the correct measure of farce to protect lives and 
accomplish the mission Given the lack of time available. the soldier 
should not attempt lesser measures along the graduated scale of 
force-verbal warnmg, warnmg shot, etc ). Finally, the soidler can 
fire his rifle. the only lethal weapon available, because soldiers can 
PROTECT LIFE WITH DEADLY FORCE 
SLGGESTED RESPO.VSE To place the magazine into the weapon, 
chamber a round, and fire at the dnver of the truck. 

HISTORICAL NOTE This problem is patterned after a terrorist 
attack that claimed the lives of 241 marines and sailors ~n Beimt. 
Lebanon on October 23, 1983. The Department of Defense Commis- 
smn that investigated the incident concluded that several factors 
detracted from the security posture of United States farces an that 
date. One f a c t o r  mas a "mind-set" encouraged by the rules o f  
e n g a g e m e n t .  The rules, as disseminated by the chain of command, 
left mannes with doubts about whether they could initiate fire 
under extremely threatemng circumstances, such as those described 
above 

REFEREA'CES SMCT 181-906-1506: Dept of Defense, R q ' f  of the 
C m ~ m ' n .  on the Beimt International Airport lhrorist Act 67-103 
(1983): Daniel P Edger, Americans at War. 1975-1986. An Era of 
V i o h t P e a c e  242-64 (1888) 
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CASE STUDY 3 

SITUATION A platoon has formed a hasty perimeter in a smaii vii- 
lage. The platoon leader is talking with one of the viiiagen through 
an interpreter. United States forces are depioyed In a flat, hot, dry, 
faminestricken country as part of a multinational coalition force. 
The mission of the coalition is to provide B secure environment for 
the distribution of humanitarian relief supplies. Armed bands have 
been frustrating these efforts far months and have even fired upon 
United States soldiers several times over the past few days The 
mission of the platoon is to search the village and seize weapons and 
munitions that were sighted there the night before, when a firefight 
among rival bands had taken place. If necessary, the piatoon also has 
the mmmn of disarming members of any of the bands found in the 
village. The platoon has completed a sweep of the village and has 
found a few small arms and live mortar rounds, but no armed indi- 
viduals or bands. The soldiers of the platoon bear M-16A2 nfles, 
which are locked and loaded. The commander has ordered that the 
standing "R-A-M-P" N I ~ S  of force are in effect. 

EVENT Two unarmed men in white Shirts suddenly dash through an 
alley in the village. The platoon leader orders several soldiers to 
chase after the men to  determine whether they know anything 
about the firefight the night before. One soldier chases one of the 
men into an area outside the village. The soldier notices movement 
in a bush about twenty-five meten away and then Sees the white 
shirt of a man running away from him and from the remainder of the 
American platoon. 

CONSIDERATIONS The key Nie here is to MEASURE THE 
AMOUNT OF FORCE to fit the lwei  of the threat. Under the stand- 
ing R-A-M-P rules, a soldier must use only the amount of force neces- 
sary to protect lives and accomplish the mission. The force used must 
fit the  scale of the threat in magnitude. intensity, and duration. if 
possible, soldiers apply a graduated escalation of force when facing 
Civilians who are unarmed, but also confrontational and unfriendly 
Here, the civilian man is unarmed and running away. The man poses 
no immediate threat to  the safety of the soldier or his American 
comrades. No use of force is appropriate. Nor do the other R-A-M-P 
rules support the use of force. Soldiers may RETURN FIRE with fire, 
but the man has fired no shots. Soldiers may ANTICIPATE ATCACK 
and fire first if they see clear indicators of hostile intent, but here, 
none of the S-A-L-U-T-E facton indicate hostile intent Soldiers must 
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PROTECT LIFE WITH DEADLY FORCE but no hres  are endangered 
by this fleeing unarmed man 

SL'GGESTED RESPOhSE 'h continue chasing the man but to refrain 
from firing the rifle 

HISlDR1CAL.VOTE. This problem LS roughly patterned after an ~ C I -  
dent that occurred in Somalia in Febmary 1993 In circumstances 
similar to these, an American soldier shot and killed an unarmed 
Somali man. A panel of officers and enlisted men, after hearing 
numerous witnesses and examining ballistic and medical evidence, 
determined that the soldier had used exces~ive farce. despite the 
soldier's claim that he had fired a "warning shot in the dirt" to the 
left of the fleeing man The panel also found fault with the chain of 
command for not ensuring That the soldiers understood the rules of 
engagement. The rules of engagement were Similar to R-A-M-P m 
that they allowed far warning shots, but only if appropnate as part 
of a graduated show of force against a threatening element The 
soldier's Division Commander set aside his conviction for negligent 
hamiclde. 

REFERENCES. SMCT 181-906-1606, United Stater v. Mowris, 
(Headquarters, Fox Carson & 4th Inf Div 1 July 1903) 
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CASE STUDY 4 
PROTECTING PROPERTY 

APPROPRIATE USE OF DEADLY FORCE 

SITUATION A soldier sits on the passenger side in the front of a 
High Nobility Multipurpose Wheeled Vehicle (HMMWV). He and the 
driver are in the first vehicle of a two-vehicle convoy in the center of 
a city. As the vehicles move through the city, they paas many civilian 
men, women, and children. United States forces are deployed in a 
flat. hot. drv. famine-stricken countrv as oan of a multinational 
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to disperse, stay away. or halt He may vinbly display his weapon to 
indicate available farce He may use pepper spray or some other 
irritant, if available, to ward off those who may reach toward a 
vehicle. He may use a not stick or some other implement to ward off 
or even strike persistent individuals in nanvital regions. But he may 
not use deadly force under these circumstances when the standing 

SCGGESTED RESPONSE To refrain from firing the M-79. while 
maintaining alertness for others who attempt to steal from the vehi- 
cle. Upon returning to the base camp the soldier should ask the chain 
of command how to file a claim for the lost glasses. 

HISTORICAL.VOTE This problem IS roughly patterned after an mci- 
dent that occurred in Somalia in Februaw 1993 In crcumstmces 
similar to these, an American marine leaned out the window of the 
vehicle and discharged his M-78 over and behind his right shoulder. 
Fragments from the canister wounded two Somali boys One of the 
boys had been standing nearby sipping gapefruit  juice. A panel of 
officers and enlisted men, after hearing numerous witnesses and 
examining all available evidence. determined that the marine had 
used excessive force 

REFEREICES SMCT 181-906-1606, United States Y .  Conde, (First 
Marine Expeditionary Force. 6 Apr. 1993). 

R-A-M-P rules are L" effect 
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CASE STUDY 5 
ANTlClPATlNG ATCACK 

RESPONDING TO UNCLEAR 
INDICATORS OF HOSTILE INTENT 

SITUATION A soldier quickly exits a UH-60 Biackhawk aircraft as 
soon as it touches down. The helicopter landing zone is on a military 
installation in a country that has long been allied with the United 
States. Recently, however, that country has been ruled by a military 
dictator whose methods have grown incremingly c o m p t  and repres- 
sive. The militaly installation houses American military famiiies- 
routinely stationed in the country as part of an ongoing training and 
regional security mission-as well as soldiers of the allied nation. The 
soldier's unit is deployed to the country with the mission of enforc- 
ing America's rights under a treaty that the military dictator has 
openly begun to repudiate. On this evening, the soldier's battalion 
has the mission of conducting a show of force at  the military instalia- 
tion to demonstrate American resolve to  defend its interests under 
the treaty. The soldier and the remainder of his squad, ail running 
from the helicopter toward a woodline with full combat equipment 
and wearing skin camouflage, have the mission to  provide security 
around part of the helicopter landing zone. The soldier carries an 
M203 grenade launcher, the rifle portion of which is lacked and 
loaded with 6.56mm ammunition. The soldier has several grenade 
rounds in the outside pockets of his rucksack. The terrain is mostly 
jungle, with occasional grassy clearings. The buildings of the military 
installation's residential area are several hundred meters away. An 
infantry company of the country's defense forces, still loyal to the 
dictator, occupy the military installation. The commander has 
ordered that the standing "R-A-M.P" tules of force are in effect, but 
has emphasized that the host country's defense forces will feel 
threatened by the show of force and may reflexively aim weapons 
toward American soldiers. During similar shows of force in recent 
days, defense forces in other parts of the country have held their fire 
after initially training their weapons on American forces. Also, intei- 
ligence reports maintain that the military dictator does not seek 
hostilities with American forces at this time. Accordingly, the com- 
mander has supplemented the "A" of "R-A-M-P" with the guidance 
that if a member of the defense forces arms a weapon at United 
States forces, then without more, that act is not to  be interpreted BS 

a clear indicator of hostile intent. Higher headquarters has not affi- 
ciaily designated as hostiie any forces, to include the ho3t country'ls 
defense forces. 

EVENT As the soldier rushes toward the woodline, he sees a mem- 
ber of the host country's defense force 60 meten away. The member 
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of the defense force 1s peeling at the soldier and his feiiaw American 
soldiers from behind a machine gun that is mounted on a tnpad m a 
prepared position. 

CONSIDERATIOKS The key rule here 1s ANTICIPATE ATTACK, 
which means that the soldier may use force first If, but only i f .  he 
sees clear indicators of hostile intent The R-A-M-P mies, as supple- 
mented by the commander, permit the soldier to fire his weapons 
before receiving fire, but only if he can identify clear, objective 
indicators of hostile intent. Here the soldier cannot conclude that 
the machine gunner's intentions are hostile. The S-A-L-U-T-E factors 
do not provide a dea r  picture of the machine gunner's intentions: 
size (thus far only a single machine gunner 1s visible), activity (pres- 
ently aiming a weapon but holding fire from a stationary position as 
American's conduct an air assault), location (within range of all 
weapons systems), time (capable of opening fire without delay, and 
of receiving prompt assistance from host country defense forces), 
and epuipment (a machine gun in a prepared poation with an 
unknown amount of ammunition). Mareaver, the commander has 
emphasized that the aiming of a weapon is not a clear indicator of 
hostile Intent, under the circumstances. Each of the other R-A-M-P 
rules would support a decision to refrain from firing a t  or launching 
a grenade at the machine gunner. Soldiers can RETURN FIRE with 
fire, and respond to hostile acts with necessary force Certamiy. if 

the machine gunner fires a single shot toward Amencan forces, the 
soldier can return fire. Soldiers must MEASURE THE AMOUNT OF 
FORCE to fit the level of the threat, if time and circumstances per- 
mit. Under these circumstances, some demonstration of available 
force may ultimately be necessary to persuade the machine gunner 
to stand down from his ready position, but for the moment. the 
soldier can perform the immediate task of reaching the woodline and 
taking up a position on his squad's perimeter without using any force 
against the machine gunner. His cham of command can then deter- 
mine the appropliate measure of farce to use. If the situatmn 
develops to where the soldier must PROTECT LIFE WITH DEADLY 
FORCE, he may do so, but ri@t now, only protective measures well 
short of deadly force are appropriate. 

SUGGESTED RESPONSE 'Ib dive onto the s o u n d  and use individual 
movement techniques (high crawl. low crawl, rush) to reach the 
woodline. The soldier should remain as covered and concealed from 
the machine gunner as possible, while reporting the location of the 
pmtion to the chain of command 

HISTORICAL .VOTE This mission was part of a show of force that 
United States marines conducted duling June, 1989 at Fort Amador, 
Panama. The operation was Nimrod Dancer. Rather than an air 
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assault, the marines conducted an amphibious landing at the instal- 
lation. The natural response of the Panamanian Defense Forces to 
the landing was to turn their weapons in the direction of the landing 
mannes. Because the marines did not open fire, the show of force 
occurred without incident or casualties, and the United States 
retained the moral high g o u n d  in the tense confrontation with Man- 
uel Noriega. The confrontation became an armed conflict six months 
later, on terms favorable to the United States, m Operation Just 
cause. 

REFERENCES SMCT 181-906-1506; Interview with Lawrence A .  
Yates, Historian, Combat Studies Institute, United States Army Com- 
mand &General Staff College (Mar. 22,  1994) (discussing interviews 
with JTF-Panama commander and staff, with the Marine Force com- 
mander under JTF-Panama, and with a Marine staff officer at  U. S. 
SOUTHCOM, June 1889, December 1898). 
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CASE STUDY 6 
MEASURING FORCE 

CSING FORCE NECESSARY 
M ACCOMPLISH THE MISSlOlr 

SITCATI0.V A soldier 1s in a convoy of five Army vehicles as it 
winds Its way down a narrow road through a thick jungle. The road 
1s in a country that has long been aiiied with the United States 
Recently, however. that country has been ruled by a military dictator 
whose methods h a w  grown increasingly cormpt and represave. 
American units are routinely stationed in the country as part of an 
ongoing training and re@onal security mission, but the Army unit 
manning the convoy 1s currently deployed to the country with the 
mission of enforcing America's rights undera treaty that the military 
dictator has openly begun to repudiate Specifically, the defense 
farces of the country-still loyal to the military dictator-have been 
denying freedom of movement along the road to comoys of United 
States vehicles On this afternoon, the convoy has the mission of 
traveling the length of the road "ithout being escorted by the host 
nation's defense forces The Army captain and the thirty soldiers 
under his command m rhe vehicles are carrying full combat equip- 
ment and wearing skin camouflage. The battalion commander has 
ordered that the standing "R-A-M-P" rules of farce are in effect, but 
has provided the following two pieces of Supplemental guidance. 
First, the host country's defense forces will feel threatened by the 
armed convoy and may reflexively aim weapons toward Amencan 
soldiers During Similar shows of force in recent days, defense forces 
in other parts of the country have held their fire after initially train- 
mg their weapons on American farces Also. intelligence reports 
maintain that the military dictator does not seek hostilities with 
American forces at this time, and higher headquarters has not offi- 
cially designated as hostile any forces, to include the host country's 
defense forces Accordingly. the battalion commander has supple- 
mented the "A" of "R-A~M-P" with the guidance rhat if a member of 
the defense forces aims a weapon at United States forces. then with- 
out more, that act 1s not to be interpreted as a clear indicator of 
hostile intent Second, the battalion commander has supplemented 
the "M" of "R-A-M-P" with the guidance that the convoy com- 
mander wiii take a specific series of escalating meawres and give 
specific orders to soldiers if the host nation defense forces block the 
convoy's movement. 

EVEKT As the convoy rounds a bend. it encounters a roadblock. 
Five armed members of the host country's defense forces man the 
roadblock and motion the convoy to hait. AS the vehicles stop. the 
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soldier notices several other members of the defense farces in prone 
positions, aiming weapons at the convoy. 

CONSIDERATIONS. One key rule here is ANTICIPATE ATPACK, 
which means that the soldier may use force first if. but only if, he 
sees clear indicators of hostile intent. The R-A-M-P mies, as supple. 
mented by the commander, permit the soldier to fire his weapons 
before receiving fire, but only if he can identify clear, objective 
indicaton of hostile intent Here the soldier cannot conclude that 
the defense force intentions are hostile. The S-A-L.U-T-E factors do 
not provide a clear picture of their intentions: s*e (squad-size ele. 
ment is typical for manning a roadblock), activity (presently aiming 
weapons but holding fire from stationary pontians as Americans 
approach in a convoy), location (within range of all weapons sys- 
tems), t i m  (capable of opening fire without delay), and equipment 
(small arms, with an unknown amount of ammunition). Moreover, 
the commander has emphasized that the aiming of a weapon is not a 
clear indicator of hostile intent, under the circumstances. The other 
key mie here is to  MEASURE THE AMOUNT OF FORCE to fit the  
level of the threat. Under the standing R.A.M.P mies, a soldier must 
use only the amount of force necessary to protect lives and accom- 
plish the mission. The farce used must fit the scde of the threat in 
magnitude, intensity, and duration. If possible, soldien apply a grad- 
uated escalation of force when facing potentially hostile elements. 
Here, the captain commanding the American convoy has specific 
orders on what measures will be used in the escalation of force. Far 
instance, he might read aloud to  the host nation defense farces from 
an index card containing the article of the treaty authorizing free- 
dom of movement for United States farces. If the forces do not let 
the convoy pass, he may give sequential orders for troops to dis- 
mount the vehicles, lack and load weapons, and fix bayonets. No 
independent use of force by the soldier is appropriate. Nor do the 
other two R-A-M.P rules support the use of force. Soldiers may 
RETURN FIRE with fire, but the forces have fired no shots. If the 
Situation develops to  where the soldier must PROTECT LIFE WlTH 
DEADLY FORCE, he may do so, but right now, only protective mea- 
sures in accordance with the convoy commander's orden are 
appropnate. 

SUGGESTED RESPONSE To refrain from firing and to follow the 
orders of the convoy commander. 

HISlDRJCAL NOTE This problem is adapted from armed convoy 
missions conducted by elements of the United States Army 7th 
Infantry Division (Light) dunng May, 1989 in Panama. The missions 
were part of Operation Nimrod Dancer The natural response of Pan- 
amanian Defense Forces to the armed convoys was to turn their 
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weapons in the direction of American soldiers. Because Americans 
did not open fire, the convoys reached their destinations without 
incident or casualties, and the United States retained the moral hlgh 
ground m the tense confrontation with Manuel Nonega. The con- 
frontation became an armed conflict seven months later, on terms 
favorable to the United Stater, in Operation Just Cause. 

REFERENCES SMCT 181-906-1506; Interview with Lawrence A 
Yates, Historian, Combat Studies Institute, United States Army Com- 
mand a General Staff College (Mar. 22,  1994) (discussing interviews 
with a 7th Infantry Divnon (Light) brigade commander, June, Sep- 
tember 1989, an unclmsified bnefing at Fort Leavenworth, Kansas. 
September 28, 1989, interviews with JTF-Panama commander and 
staff, May-June 1989, and declamfied operations order for first con- 
voy, May21. 1989). 
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CASE STUDY 7 
PROTECTING SELF AND FELLOW SOLDIERS 

APPROPRIATE USE OF DEADLY FORCE 

SITUATION: A soldier sits on the passenger side in the rear of a High 
Mobility Multipurpose Wheeled Vehicle (HMMWV). He and the driver 
are in the second vehicle of a two-vehicle convoy in the center of a 
city. As the vehicles move thrauah the city. thev DW manv civllian . . .  
men %omen. and children lnrted States forces are deployed in P 
!la1 hut. dn. famine-stnrken c o u n : ~  & pan of a multinational 
coalillon f m c  The mission of th r  coaI.iIun IS tu proride a secure 
en\ ironmrnr for t te  Jr,tnburmn of hummiranan rrlirf supplrea 
Arm& oands nave heen frustraung there effors for months and 
h a w  men fired upon Lnired Stater d d t r r s  several times over the 
past fru Jd!, Ci\ilianr frrqurntl) r a m  cuaLr.on boldlerr and 
attemp. LO xeal  Item, frJm p&wng vehicles The immediate mli51vn 
uf 'he convoy IS to ihuttlr a miliral). stafi officer to a paint ou'side 
Ih r r i t )  Th~, . ld i eraarmrdwi iharU~IGA2nf lc  n~:harnagslinem 
the ael l  a round ,,hambered. and srlrccor s w w h  on safe The com- 
mander has ordrred that the standing R-A.U.P mlrb of f m e  are 
in c f l w t .  but has pm!~cled dn? piece of supplemenra. guidance 
Recent wua:wn repons s : x c  chai a c u a h t ~ m  patra. was the targ~:  of 
a g e n a d r  thrusrn by someone dreaed ~n local garb Also adultr 
ha\e been c p m  handing genades to childrrn and penuadmg them 
tu u,c them against roslitmn forces .AccordmgJ\. the commander 
ha$ wpplemented the ' A "  ui R-A-11-1' w1tn the guidance that 
Somalis brannu g renade - smi  Item, and iynonng ~ a m m g s  to stay 
sad, should hr emridered to ha! P hostilr Intrntlons 

E1'E.VT A$ ltir zunva) makes 112 wa? through il marker street, a 
crowd of lown*pe,ple surrounds th r  t w v  \ e h ~ l o  Sevenheless all 
of the toHnspeoplc BTC ,ta!lng seberal fee< away from the \chicle 
Oecausr uf the xern look? \erbal wammgs and %i@larre of the 
> B:dwr and nis well-armrJ comrades. Ttm rhe cumuy ,tops because 
a large C a w  trick up alirad h h  stopped .n the road Suddml! a 
D m  r a m  In8 a hat appeam 10 br B m a l l  bdx ir one hand. Ignorrr rhc 
wdmln@ and run$ up behind t l w  vrh& I le  placer h s  hand m l d e  
the rear rrrno area of the l l14\fW\ as the roldler conunues to warn 
hrm I( stay a r a ?  

( ' (~ .V.WXK4l /G. \S The kc) r u l c ~  IwrI, 310 IO ASTICIPUE A T M C K  
and to FRUTECT 111'114S L I t E  WITH UE-ADLY FUKCE The R..A.!..i' 
m.es .upplcmentea b! Ihe commandrr, prrmit thv d d w r  I o  firc 
hi* wrnpon before rcceiund fire tf he can identif) clear mdsators of 
n ~ i l ?  mer.: Here rhc, d d w  ,an conduce chat [ne boy I m e n  
:>on> arc hostile and can A\TiCiP.ATE ATLACK The S A-L-I'-T.E 
factum suppon thh  Iwnclus:on Sole rhe hob's r lcot t ty  ( h v  has 
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ignored verbal warnings, has mn up to the vehicle, and piaced his 
arm in the rear of the vehicle), the location (the boy is within the kill 
radius of a grenade from the soidier and his comrades. but out of 
arm's reach). the time factor (only split seconds before the boy could 
puli the pin of a grenade and drop I t ) .  and equipment (a box of hand 
grenade size). A finding of hostile Intent is further supported b? the 
recent situation reports concerning hand grenades and the com- 
mander's R-A-M-P supplement. Because the lives of everyone on the 
vehicle are m danger, the soidier can PROTECT HUMAN LlFE WITH 
DEADLY FORCE Each of the other two R-A-M-P rules supports a 
decision to fire the rifle. Soldiers can RETURN FIRE with aimed Bre. 
and respond to hostile acts with necessary force. They must MEA- 
SURE THE AMOUNT OF FORCE to fit the lwe i  of the threat, if time 
and circumstances permit. Under these Circumstances. an aimed 
shot at the boy 1s the correct measure of force. aven that lesser P E -  
W-P-R-I-K measures have not turned the boy back or are 
impracticable. 

SWGESTEDRESPONSE To fire an aimed shot a t  The boy. 

HISlTlRICAL .VOTE This problem 1s patterned after an incident in 
Somalia on February 4, 1993. The Marine Corps sergeant who shot 
and killed a Somali bay carrying a box did so only after the boy had 
ignored warnings and had placed his hand inside the stopped 
HMMWV. Despite the sergeant's courageous actions in collecting the 
falien boy from the hostile crowd and the mannes' swiftness in get- 
ting to the nearest hospital. the boy died. Ail of the witnesses sup- 
ported the sergeant's account af the incident, though the ma11 box 
was not recovered. The incident was tragic, but after an investiga- 
tion, rhe sergeant was deemed to hare acted appropriately in firing 
on the bay 

REFEREIVCES United States v. Johnson, No. 468 27 1616 (I Marine 
Expeditionary Force, Mar 16. 1993) (Report of Article 32(b) Investi- 
gating Officer) 
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CASE STUDY 8 
MEASURING FORCE AND PROTECTING PROPERTY 
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Soldiers may RETURN FIRE wich fire, but the man has fired no 
shots. Soldiers may ANTICIPATE A'ITACK and fire first if they see 
clear indicators of hostile incent, but here, none of the S-A-L-L-T-E 
factors indicate hostile intent Soldien must PROTECT LIFE WITH 
DEADLY FORCE, but no lives me endangered by this fleeing bay 

SUGGESTEDRESPONSE. 7b chase the boy but to refrain from firing 
the rifle. Report the incident to the chain of command as soon as 
possible 

HISTORICAL NOTE This problem is patterned after numerous inci- 
dents that occurred in Samaiia in 1993, when local civilians entered 
United States base camps and stole vanous items. Although awes-  
w e  in safeguarding their supplies and equipment, soldiers time and 
again showed appropriate restraint in situations such as this one 

REFERENCES SMCT 181-806-1606, Colonel Gilbert S.  Harper, 
Operations Other Then War: Leading Soldiers in Operation Restore 
Hope,MilitaryRev., Sept. L983,at78. 
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CASE STUDY 8 
ANTICIPATING AlTACK 

USING FORCE NECESSARY 
To ACCOMPLISH THE MISSION 

SITUATION A company-sized convoy of light infantry, mounted an 
High Mobility Multipurpose Wheeled Vehicles (HMMWVs), moves 
along a city street United States forces are deployed in a flat, hot, 
dry, famine-stricken country as part of a multinational coalition 
force. The mission of the coalition is to provide a secure environ- 
ment for the distribution of humanitarian relief supplies. Armed 
bands have been frustrating these efforts far months, and about 1 
hour ago, United States Special Operations forces conducted a raid 
to seize two lieutenants of the most powerful local bandit. During 
the raid, two UH.80 helicopters were shot down by bandits armed 
with RPG-7 rocket propelled grenades. About 90 United States sol- 
diem are pinned-dawn at the first crash site by hundreds of bandits 
armed with AK-47 assault rifles and RPG-7s. At least two Amelicans 
are dead and more than twenty are injured. Casualties among the 
bandits are much higher. The mission of the company is to reach the 
pinned down soldiers at  the crash site, reinforce them, and help 
evacuate all forces and wounded to a secure area. When the com- 
pany left its position a t  a nearby airfield ten minutes ago, the stand- 
ing R-A.M-P rules were in effect, but five minutes ago several vehi- 
cles in the convoy were ambushed by organized bands f i g  AK-47s. 
United States forces returned fire and continued. The commander 
has just supplemented R-A-M-P with the order to ANTICIPATE 
ATTACK along the route by firing at armed local penons who appear 
near the road. 

EVENT. As his vehicle rounds a bend, a soldier in a HMMWV near 
the back of the convoy notices three men with rifles peering at the 
front of the convoy from behind a wail and talking among them- 
selves. The men begin to raise the weapons to their shoulders. 

CONSIDERATIONS The key rule here is to ANTICIPATE AlTACK on 
the convoy. Under the R-A-M-P rules, as supplemented by the com- 
mander, soidien can fire their weapons before receiving fire, if they 
see clear indicators of hostile intent. Here the soldier can conclude 
that the intentions of the three men are hostlle because of their 
(smaii but organized, similar to ambushing bands), activity (they are 
hiding behind a wall and raising their weapons), the location (near 
the mad being traveled by the convoy), the time factor (only min- 
utes after other vehicles in the quick reaction force have been 
ambushed with rifle fire), and epvipment (AK-47s). Each of the 
other R.A-M-P rules supports the soldier's decision to fire at the men. 
Soldiers can RETURN FlRE with fire, and respond to hostile acts 
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with necessary force. Although it is not clear that these particular 
men fired on the convoy earlier, what the soldier observes is con- 
sistent with a continued attack on the United States convoy. Soldiers 
must MEASURE THE AMOUXT OF FORCE to  fit the lwei of the 
threat, if time and circumstances permit Under these circum. 
stances, aimed shots a t  the men are the correct measure of farce to 
protect lives and accomplish the mission Given the lack of time 
available, the soldier should not attempt lesser measures along the 
maduated scale of force-verbal warning, etc. Finally, the soldier can 
fire his lifle, the only lethal weapon available. because soldiers can 
PROTECT LIFE WITH DEADLY FORCE 

SUGGESTED RESPONSE. To fire at the men and alert the remainder 
of the convoy. 

HISTORICAL NOTE This problem IS roughly patterned after an IncL- 
dent that occurred in Somalia on October4, 1993 Although conduct- 
ing a humanitarian wi s t ance  mission, United States forces found 
themselves in a fierce firefight with Somali bandits. The company 
was part of a Quick Reaction Force ordered to  reinforce Special 
Operations soldiers who where pinned down in B different part of 
Mogadishu. Shortly after leaving Mogadishu International Airport in 
the late afcernoon, the company was ambushed. Soldiers and 
Somalis fired thousands of rounds of ammunition and fired hundreds 
of grenades before the Americans were forced to backtrack and seek 
an alternative route to the crash site. 

KEFEKEINCES SMCT 181-906-1506, Rick Atkinson, ?fight of o 
Thowand Casualties: Battle Piggered the United Slates Decision to 
W i t h d r a z c F r m n S m l i o ,  Wash. Post, Jan. 31, 1994, at A1 
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APPENDIX D 

PROPOSED APPENDIX TO DIVISION TACTICAL SOP 
INCORPORATING ROE ALERT CONDITIONS 

THE RULES OF ENGAGEMENT ALERT CONDITIONS (ROECONS) 
SYSTEM 
(WREFERENCES: a .  (U)STP 21-1-SMCT, Soldiers Manual of 

Common Tmks-Skill Level 1 (26 Juiy 1996) 
(1) (U)Tmk 181-906-1506-Use Force 

Appropriately 
( 2 )  (U)Thsk i81-906-i506-Conduet Oper- 

ations According to the Law of War 
(3) (U) Tmk 071-331-0801-Use Challenge 

and Password 
(4) (U)Thsk 071-331-0803-Report Enemy 

Information 

b. (C) TC 27-10-4, Selected Problems in Rules 

c. (U)TC 27-10-1, Selected Problemsin the 

d.  (C)FM27-10,TheLawof LandWarfare(l8 

e. (C) FM 100-6, Operations (26  Juiy 1996) 

of Engagement (26  Juiy 1996). 

Law of War (26 June 1979). 

July 1956)(C1, 15 Juiy 1976). 

(pages 2-3 to 2-4, descnbing "Disciplined 
Operations"). 

f .  (U)FM27-100, LegalOperatians(26July 
1996) (chapter 6 ,  dlscussing rules of 
engagement). 

8. (U) FM 7-8, The Infantry Platoon and Squad 
(31 Dec. 1980) (Appendix N-Prisoners and 
Captured Documents). 

1. (U) PURPOSE. To establish a system by which the Commander of 
a tssk force organized from this Division can quickly and clearly 
convey to subordinate units a desired posture regarding use of 
force. 

2. (U) STRUCTURE OF ROE. Rules of engagement (ROE) are dnec- 
tives that delineate the circumstances under which a unit or sol. 
dier will initiate or continue combat engagement with other 
forces encountered. As such, they include the many specific 
types of rules and measures described in references e and f .  The 
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most important ROE are contained in the RAMP rules (see refer- 
ence a(1)) to which soldiers regular11 train. in the ROE conditions 
(ROECONs) penodlcaiiy announced by the m k  Force Com- 
mander, and in the ROE annexes appended to operations Plans 
and orders. The individual soldier's RAMP, as supplemented by 
the ROECONs system, is the baseline for the development of ROE 
annexes. 

3 (U) OBJECTIVES. 
a. (E) This tnangular ROE structure (RAMP, ROECONs, ROE 

Annexes) has three objectives. 
1 (U) Soldiers and units will employ an appropriate mix of 
initiative and restrant during operations otner than war, 
2 (U) Soldiers and units will make a rapid transition to  com- 
bat operations on Identification of a hostile force; 
3. (U) Soldiers and units will operate aggesslvely and with 
discipline during combat operations 

b. (U) A task force can accomplish these objectives Only lf the 
commander conveys clear instructions on use of force The 
commander conveys clear instructions by transmitting rules 
to soldiers in terms of RAMP, by transmitting recurring 
instructions to subordinate unit leaders m terms of ROE- 
CONS, and by ensuring that mission-specific instructions In 
ROE annexes fallow a format that builds on these two 
mechanisms. 

4.  (U) CONCEPT 
a. (U) The Task Force Commander will order into effect one of 

the ROECONs specified in the Tab to this Appendix There 
are three "default" ROECONs. 
1 (U) ROECOK GREEN. Applies when no discernable threat 

of hostile activity exists. This condition places the farce 
m a routine security posture. Due to the nature of the 
lmmedlate mission (typically a training exercise or staging 
operations conducted in a stable host nation), such a POS- 
ture will involve minimal arming, and protection only of 
the force and of key facihties. The commander may order 
into effect certain rules or measures from a hlgher ROE- 
CON to create deterrence or to respond to incomplete 
intelligence received Soldiers generally operate under 
the standing RAMP rules 

2 (U) ROECON AMBER. Apphes when chere is a discernible 
threat of hostlie activity, but not a threat justifying ROE- 
CON RED Although intelligence may indicate additional 
hostility criteria to supplement the "A" rule of the sol- 
diers' RAMP, ROECON AMBER generally does not apply 
to situmons in which higher headquarters have formally 
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identified a hostile farce. ROECON AMBER provides for 
arming of additional key United States personnel, estab- 
lishment of roadblocks or b a n i e n  on high speed 
approaches into United States positions, secunty patrols, 
other measures to  enhance perimeter security, and 
increased availability of ordinance. The commander may 
order into effect certain ~ l e s  or measures from a higher 
ROECON to create deterrence or to respond to incom- 
plete intelligence received. 

3 (U) ROECON RED. Applies when an actual attack on 
United States forces occum, a threat of imminent attack 
exist8, or higher headquarters has formally identified a 
hostile force in theatre. ROECON RED directs the force to 
continue the protection measures detailed in the lower 
ROECONs, while arming ail personnel and lowering levels 
of approval authority an certain weapons systems. 
Leaders supplement the soldiers' RAMP by providing spe- 
cific hostility cnteria or by identifying the hostile force 
designated by higher headquarters to msist in impiement- 
ing the "A-Anticipate" rule. 

b .  (U) Brigade, battalion, and separate company commanders 
may find it necessary to add or delete measures in effect for 
a particular ROECON status to meet the unique require- 
ments of a tactical setting. A written set of rules cannot be 
provided that will apply to every situation. Except for the 
measures which establish levels of approval authority (Mea. 
sums 8, 48, and 56) the decision on the ROECON in effect 
and on whether specific rules or measures wlii be added to  
or deleted from a ROECON will be at  the discretion of the 
8enior tactical commander present. This commander will 
consider the mission and the situation in making the ROE. 
CON determination, and will notify higher headquarters as 
soon as possible if the ROECON deemed appropriate diffen 
from that ordered by the Commander, 55th Infantry Division 
(Light). 

6. (U) UNIT SELF-DEFENSE, Under ail ROECON Statuses, the com- 
mander retains the inherent right and responsibility to  defend his 
unit. The standing RAMP N ~ S  that define a soldier's authonty to 
defend himself also apply to  the actions that a commander takes 
in unit self-defense. 

7. (U) OPERATIONS SECURITY Consistent with Annex L (Opera- 
tions Security) to this TACSOP, the ROECON in effect (GREEN, 
AMBER, RED) will be classified at least SECRET. The Commander 
will order random measures into effect as necessary to create 
uncertainty in the minds of potential terrorists or other hostile 
forces planning attacks on United States forces. 
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TAB TO APPENDIX 8 TO ANNEX C TO 55th INFANTRY DIVISION 
(I .lGHTj 
%%zAL STANDING OPERATING PROCEDURE (TACSOP) (U) 
RULES OF ENGAGEMENT ALERT CONDITIONS (ROECONS) 

. M e w r e  I 

M e w w  P 

ROECON GREEN MEASURES 

Inform ail task force personnel that the standing 
RAMP rules are in effect See reference a(1) to this 
Appendix Conduct Sustainment training m RAMP an 
5 to  7 scenarios from reference b to this Appendu 
that most closely match the mtuation facing the task 
force. Supplement the "P" rule by designating the 
following property to be protected with the entire 
scale of force. including, if necessaly, aimed shots to 
kill. 

a. Paoers or other recorded information stored within 
the  Special Compartmentalized Intelligence Facii- 
ny (SCIF) at the main command post 

b. Any United States aircraft. 

c Vinson security and keying hardware. 

d CEOI's 

e .  Spare. 

f .  Spare 

g. spare. 

perS0Il"d 
Issue live ammunition only to the following 

a. The Command Group (task force Commander, 
Assistant Division Commanders or Executive Offi- 
cer as applicable, Aides), G-2tS.2, G-31s-3: gmm hlg 
semiautomatic pistol. Loaded magazines will be 
kept m ammunition pouches, weapons will be on 
safe. chambers will be empty 

b. Military Poiice Detachment. including CID agents' 
Qmm MQ semiautomatic pistol, .45 caliber pistol. 
38 caiiberpistoi, 5 66rnmM16A2 bail, 7.62mm 

NATO Bail-Tracer MLB 1-4, depending on issued 
weapon. Each MP vehicle equipped wLth an M-60 
MG will carry 1 ammunition can (200 rounds) per 
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Measure 3. 

Measure 4. 

Memure 5. 
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MG. Each MG will be carried Inside the vehicle, and 
will not be mounted on the pintle unless the gun- 
ner intends to shoot. Ammunition will be sealed 
within complete metal ammunition cans, and ban- 
doliers wiii not be mounted an the MG unless the 
gunner intends to shoot. Individuals bearing pistols 
and rifles will carry loaded magazines in ammuni- 
tion pouches. Weapons will be on safe, and cham- 
b e n  will be empty. 

c. Aviators on flight s ta tus  9mm M9 semiautomatic 
pistol, .45 caliber pistol, .38 caliber pistol, depend- 
ing on issued weapon. Loaded magazines will be 
kept in survival vests, along with pistols; weapons 
will be on safe, and chambers will be empty. 

d.  Crew chief for aircraft fitted with M-60D MG: 
7.62mm NATO Bail-Tracer MLB 1-4. Each aircraft 
equipped with an M-60 MG will carry 1 ammunition 
can (200 rounds) per MG. Each MG on such aircraft 
will be carried inside the aircraft, but will not be 
mounted an the pintle unless the gunner intends to 
shoot. Ammunition will be sealed within complete 
metal ammunition cans, and bandoliers will not be 
mounted on the MG unless the gunner intends to 
shoot. 

e.  Spare. 

f .  Spare. 

Stare all unissued ammunition in a secure storage 
facility, under the supervision of the G-41s-4, within a 
barrier of protective wire and berms, and under 
guard of the military police detachment. 

Establish a restricted area of at  least 50 meters m 
width (approximate hand venade range) around any 
United States facility or aircraft. If resources permit, 
create an obstacle along the outside boundary of the 
restricted area with single strand concertina wire. 
Post aims in English and in the host nation language 
warning that entry into the restricted area is 
prohibited. 
Establish a physical barrier consisting of at  least tri- 
ple-strand concertina wire with berms around the 
task force lhcticai Operations Center (Toc) and SClF 
in accordance with the 'Igb (Command Pmt configura- 
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tmn overlay) to Appendix 3 (Command Posts) to 
Annex C [Operations) to this TACSOP. Place this area 
under guard of the military police detachment 

Minimize the number of access points for vehicles and 
personnel, consistent with the requirement t o  main- 
tain aflow of traffic permitting accomplishment of 
daily missions 

Remind soldien that although they must remain vig- 
ilant at all times for suspicious or hostile activity in 
accordance with the "A" rule in RAMP, the following 
activities are not authorized. 

a Unboxing or prepanng LAW'S, hand grenades 
M-203 Denades, or M18A1 Claymore mines. 

b. Emplacement, computation of finngdata, or prep- 
aration of ammunition for mortars or artillery. 

c Establishment of roadblocks, barriers, bunkers. or 
fighting positions, other than the traffic control 
points and dismount points associated with mea- 
sures 3 , 4 ,  and 5 

Measure 6. 

Measure 7. 

d Establishment of LP)OP's 

e Patrolling, other than convoy escort by aircraft or 
Military Poiice vehicles 

f Preparation or emplacement of antitank weapons 
(DRAGON, TOW). 

g Arming of helicopter gunships (ZOmm, 30mm. 
FFAR, TOW. or Hellfire). 

h. Confiscating weapons m possession of non-task 
force memben, unless proper action under RAMP 
requires confiscation. 

i Spare 

J .  spare. 

Measure 8. Comply with the matrix a t  Figure [D-11, which details 
what level commander must approve use of a particu- 
lar weapons system or other listed action. 

Establish liaison with local police, inteihgence, and 
security agencies as well as coalition forces to mom- 
tor the threat to task force personnel and facilities. 
Notify these agencies and forces concerning the ROE- 

M e m m  9. 
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Figure 0.1 

. -  
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CON AMBER measures that, if implemented, could 
impact on their operations 

Measure 10. 

Measure 11 

Measure 12 

Measure IS. 

Keep all personnel on recaii time limits to unit areas 
that are no longer than those for the Division Ready 
Force 1 in the 56th Infantry Division Readiness SOP 
(RSOP) 

Place quick reaction forces on two hour recall 

Permit physical training (running) by task force per- 
sonnel around task force compounds, restricted 
areas, and command posts. 

Any fire by l b k  Force personnel will be observed by 
one or more human or electronic "eyes." Observed 
fire includes shots aimed by B soldier using any direct 
fire weapon system, indirect fire called for by a for- 
ward observer with eyes on target, indirect coun~er- 
battery fire directed by Q36 or Q37 radar, helicopter 
gunship fire directed either by a pilot with eyes on 
the target or by a forward air controller (FAC) with 
eyes on target This measure IS not an independent 
~ource  of authonty to fire RAMP muat be observed, 
and use of particular weapons systems must comply 
with measure 8 

spare. 

Spare. 

Spare 

Spare. 

Spare 

Spare 

spare. 

spare 

Spare 

spare. 

Spare. 

spare 
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Measure 26. 

Measure 27. 

Measure 28. 

Measure 29. 

Measure 30. 

Measure 31. 

Measure 32. 

Measure 33. 

Measure 34. 
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ROECON AMBER MEASURES 

Inform soldiers of any hostility criteria arising out of 
the discernible threat activity. "Walk soldiers up" the 
RAMP factors, showing how intelligence pertaining to 
the threat-that is, potential g e n a d e  or car bomb 
attack-supplements the " A-Anticipate Attack" mle. 
Conduct sustunment training in RAMP on at least 
five scenarios that most closely match the new 
situation 

Issue each member of the task force his basic load of 
m a i l  arms ammunition. 

Issue air defense missiles to gunnen. Weapons control 
status is (weapons holdlweapons tightiweapons free) 
(select one depending on situation). 

Issue all other items of ammunition (hand wenades, 
M-203 genades,  M18Ai claymore mines, LAWS, 
AT4s. DRAGON rounds, etc.) to the Military Police 
Detachment Commander or Infantry unit com- 
rnanden for integration into the gound defensive 
pian. 

Mount M-60 machine guns on Military Police and 
scout platoon vehicles, and on aircraft pintles. 

Direct that all penannel an perimeter security and 
guards at entrance points to task force compounds, 
restricted areas, and command posts will have maga- 
zines in their weapons, with chambers empty, and 
Selector switches an safe. Machine gunners on penm- 
eter security or a t  guard posts will have a bandolier of 
ammunition attached to  the feed tray; weapons will 
be on safe; bolts will he forward. 

Direct that all other penonnel will retain magazines 
loaded in ammunition pouches with the remainder of 
the basic load stored in ruck sacks per unit SOPS. 
Weapons will be an safe, chambers will be empty. 

Increase the restricted area around task force facili- 
ties to not less than 300 meters (the approximate 
range of light rockets). 

Create roadblocks and other barriers (chicanes, speed 
bumps, etc.) to  block high speed avenues of approach 
into task force positions. 
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'Measure 35. 

Measure 36. 

Measure 37. 

Measure 88. 

.Measure 39. 

.Measure 40. 

Measure 41 

Measure 42. 

.weasum 43. 

Meosure 4$ 

Measure 45. 
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Visually inspect the interior of 1 m 5 civilian vehicles 
(selected at random) entering task force compounds, 
restricted areas, and command posts, as well as the 
exterior of the suitcases. bnefcases, packages, and 
other containers in these vehicles. Conduct detailed 
vehicle inqmtions (trunk, undercarnage, glove 
boxes, etc )o f  1 in 15 civilian vehicles entering task 
force compounds, restricted areas, or command 
posts. 

Inform soldiers that the unboxing and preparing of 
LAWS, AT4s. hand grenades, o rMl8Al  minesare 
unauthonzed, and that except for the arming detailed 
in Measures 3d and 48, helicopter gunships are not to 
be armed. 

Empiace indirect fire w'eapons (mortar and artillery). 
Lay these weapons for direction and compute firing 
data for likely avenues of approach, landmarks. dead 
space, and final protective lines (FPLs) Ammunition 
will be removed from wooden containers, but will not 
be removed from fiber containers. Charges will not be 
cut Communications with forward obsenws  (€Os) 
will be established, and fire direction nets will be 
monitored by the fire support element in the (TJC). 

Prepare bunkers and fighting positions m necessary 

Establish LP OP's as necessary to provide early warn- 
ing of attack or infiltration. 

Conduct reconnaissance patrols as necessary 

Establish DRAGON and TOW positions as necessary to 
protect the task force from vehicular attack 

Position snipers as necessary 

Direct soldiers that weapons in pos~e~s ion  of cwiiians 
and paramilitary forces are to be confiscated 
Comply with the matrix depicted in Figure [D-21, 
which details what ievei of commander must approve 
use of a particular weapons system or other listed 
action 

Estabiish direct communication links with local 
poiice, intelligence, and secunty agencies as well as 
coalition forces to monitor the threat to task farce 
personnei and facilities. Such links may include 
stringing dedicated land lines, exchange of liaison 
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officers, entry into radio nets, etc Yotify these agen- 
cies and farces concerning the ROECON RED mea- 
sures that. if Implemented. could impact on their 
OperatlOnS 

Place  ail personnel on two hour recall 

P l a c e  quick reaction forces an 15 minute recsii 

Activate a reaction force of helicopter gunships. 
Direct that they be loaded with 7.62mm)20mm 30mm 
ammunition. W A R ,  TOW, and Hellfire will not be 
loaded but will be preposrtioned in bunkers near the 
arcraft 

Suspend physLcsi training (runnmg) by task force per- 
sonnel around task force compounds, restncted 
areas, and command posts 

Meanrre 46. 

, M e m r e 4 7 .  

Measure48 

Measure 49. 

Measure 50, Swre 

ROECON RED MEASURES 

Measure 51. Inform soldiers of any hostility cntena arising out of 
threat attacks or activity. If applicable, identify any 
hostile forces designated by higher headquarters 
'Waik soldiers up" the RAMP factors, showing how 

any new intelligence RAMP up pertaining to the 
threat supplements the "A-Anticipate" rule. Remind 
soldiers that while they may shoot identified hostile 
forces an sight, the standing RAMP rules, as well as 
the five "S's" described in reference g, continue to 
dictate handling of civilians, prisoners, and casu- 
alties Conduct sustainment training in RAMP on at 
Least five scenarios that most closely match the new 
situation. 

Direct that unboxing or preparing LAW'S, AT4s. hand 
grenades, M-203 genades, or M18A1 Claymore mines 
may occur under the controls specified ~n the ground 
defensive pian 

.Measure 52 

.Measure 53. Direct the full arming of army aircraft (7.62mm 
20mm, 30mm. FFAR. TOW, Hellfire). 
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leaders as well BS soldiers will make judgments using 
RAMP on when to chamber rounds or athenvise pre- 
pare weapons for firing. 
Visually inspect the interior of all civilian vehicles-as 
well as trunk, undercarriage, glove boxes, ete.-enter- 
ins task force compounds, restricted areas, and com- 
mand posts. As a condition af e n t i ,  search all 
suitcases, bnefeases, packages, and other containen 
in these vehicles, but do not search individuals claim- 
ing diplomatic Status without prior approval from the 
authority specified in the matrix in Figure [D-3). 

Comply with the matrix depicted at Figure [D-3], 
which details what level commander must approve 
use of a particular weapons system or other listed 
action. 

Recall all personnel to unit areas or positions. 

Alert quick reaction forces and place on 5 minute 
standby. 

Alert reaction force of helicopter gunships and place 
on 5 minute standby. 

Direct subordinate leaders that, subject to any terri- 
tonal restrictions m applicable operations plans or 
orders. vursuit of hostile forces is authorized as nee 

Measure 55. 

Measure 56. 

Measure 57. 

Measure 58. 

Measure 59. 

Measurn 60. 

Measure 61. 

Measure 62. 

Measure 63. 

Measure 64. 

Measure 65. 

Measure 66. 

Measure 67, 

Msasum 68. 

Measure 69, 

M e a s u ~ e  70. 

Measure 71, 

Measure 72. 

essav to permit mission accomplishment and con- 
farm to RAMP. 

Spare. 

Spare 

Spare. 

Spare. 

Spare. 

spare. 

Spare. 

Spare. 

Spare. 

Spare. 

Spare 

Spare. 
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Flgure 0-3 
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.Mewre  73. Spare. 

M e w r e  74. Spare. 

M e w r e  75. Spare. 
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APPENDIX E 

PROPOSED APPENDIX M DIVISION OPERATIONS 
PLAN ISCORPORATISG THE RAYlP RULES A S D  

ROE ALERT CONDITIONS 

APPENDIX 8 TJ ANNEX C TO TASK FORCE 55 OPERATIONS PLAN 
04-96, OPERATION RESTORE VIGOR (U) 
RULES OF ENGAGEMENT 

( )REFERENCES: a. ( ) STP 21-1-SMCT, Soldiers Manual of Com- 
mon lbks-Skill Level 1 (26 July 1996): 

(1)(  )Task 181-906-1506-UseForce 
Appropriately 

(2) ( )Task 181-906-1505-Conduct Opera- 
tions According to the Law of War 

(3)( )'hk 071-331-0801-Use Challenge 
and Password 

(4) ( ) Taak 071-331-0803-Report Enemy 
Information 

b. ( ) TC 27-10-4, Selected Problems in Rules 
of Engagement (26 July 1996). 

c. ( ) TC 27-10-1, Selected Problems in the 
Law of War(26 June 1979). 

d .  ( )FM27-10,TheLawofLandWarfare(l8 
July 1956)(Cl, 16 July 1976). 

e. ( ) FM 100-6, Operations (26 July 1006) 
(pages 2-3 to 2-4, describing "Disciplined 
Operations"). 

f .  ( ) FM 27-100, Legal Operations (26 July 
1906) (chapter 6, discusing l i e s  of 
engagement). 

8. ( ) FM 7-8, The lnfantry Platoon and Squad 
(31 Dec. 1080) (Appendix N-Prisonen and 
Captured Documents). 

h. ( )Appendix 8 to Annex C to 55th Infantry 
Division (Light) Tactical Standing Operation 
Procedure (TACSOP), The Rules of Engage- 
ment Conditions (ROECONS) System. 
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Airport (QR4550). TF creates a secure environment for the distri- 
bution of humanitarian relief supplies in lbgadishu City (984540) 
and prepares anpxi for evacuation of US. and foreign nationals 
by 1st Marine Division. On order, TF conducts peacekeeping oper- 
ations in support of ongoing diplomatic efforts. 

3. ( )Emcution. 
a. ( )Concept of Operation. 

(1) ( ) Phase I (Predepioyment). TF prepares for deploy. 
ment at Fort Swampy subject to  normal installation 
rules an use of force. See references i and j .  

(2) ( Phase I1 (ISB). ROECON GREEN, with following 
supplement: Measure 49. 

(3 )  ( 1 Phase I11 (Establish Lodgement). ROECON RED, 
with following supplement: Measure 1 . e  (the StNc- 
tutal integrity of the soccer stadium at  QR46315021), 
Measure 1.f. (the structural integnty of the landing 
strip a t  Beirut Ailport (QR45255067)); Measure 56.0.1; 
Measure 56.Q.2. 

(4) ( ) Phase IV (Prepare far Evacuation) ROECON RED, 
with foiiowlng supplement: Measure Le. (the struc- 
tural integrity of the soccer stadium at  QR45315021); 
Measure 1.f. (the structural i n t e a t y  of the landing 
strip a t  Beirut Allport (QR46265067)); Measure 56.0.1. 

( 5 )  ( ) Phase V (On order Peacekeeping). ROECON 
AMBER, with following supplement' Measure 7.h; 

(1) ( ) l s t ,  2d, 3d Bngades. Observe tenitonsl constraints 
depicted in scheme of maneuver, Annex B (Operation 
Overlay). Notify TF 55 headquarten rmmediately in 
the event of inadvertent entry into Growmaiia district 
of Timers 

(21 ( ) Aviation Brigade. Observe territorial constraints 
depicted in Annex N (Airspace Management) Notify 
TF 56 headquarten immediately in event of inadver- 
tent overflight of farms YLC 8843306166. 

(3 )  ( ) Fire Support (Artillery). Observe no fire areas for 
each of the protected places designated in Annex P 
Civil Affairs. 

(4) ( ) 21st Military Intelligence Battalion. Conduct eiec- 

b. Tasks. 

tronic jamming only dunng Phase Ill. 
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c.  Coordinat ing  Instructions 

(11 [ 1 All u n i t s  c o n d u c t  Susta inment  training o n  Prob lems  
1 ,  2 , 3 ,  12, a n d  1 3 o f  r e f e r e n c e  b 

( 2 )  ( ] No unit or indiv idual  shall c o n d u c t  o p e r a t l a m  
across t h e  internat ional  border  b e t w e e n  Grawmai ia -  
Hertzebai ina  and Cerbia.  N o t i f y  TF 55 headquarters  
immedia te ly  in e v e n t  of  inadvertent  cross ing  of this 
border. 

4. ( )SmrceSupport Basic  OPLAN 

5 ( I Command and Stgnal. Basic  OPLAN 

A c k n o w l e d g e  

STONE 
MG 



THE ARMY AND THE ENDANGERED SPECIES 
ACT: WHO'S ENDANGERlNG WHOM? 

MAJOR DAVID N. DINER' 

1. Introduction 

The Lord giveth ami the Lord t a k t h  away, hLt he is 1u) 

Aldo Leapold 
lo7zgertheonlyonetadoso.' 

The world is witnessing the greatest maSS extinction of piant 
and animal species in the psSt 250 million years.z Animal extinction 
is nothing new-approximately ninety percent of all species that 
have inhabited the earth no longer are aiive.3 What is new is the 
cause and rate of extinctions. Extinctions have accelerated from a 
natural "background" level of perhaps a few species per one million 
years, to a current lwe i  of appromateiy one species per day.4 By 
the end of this century, the rate could increme to thousands or tens 
of thousands of species extinguished each y e a 5  What also is unique 
is that one species is the primary cause of these extinctions homo 
sapiens. 

In 1973, the United States Congress acted to stem the tide of 
animal extinctions by pasing the Endangered Species Act (ESA).6 
Finding that "economic growth and development ""tempered by 
adequate concern and conservation had caused extinctions,"' Con- 
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gress designed the ESA to  conserve endangered species and their 
threatened ecosystems a The ESA contains a comprehenswe pro- 
gram to identify endangered and threatened species and prohibit 
their being "taken"0 by any person The ESA also strictly limits 
federal agency action that may affect listed species, and imposes an 
affirmative duty on these agencies to conserve these species. 

The United States Army owns or administers approximately 
twenty-five million acres of land within the United States,'O making 
Lt the fifth largest steward of federal lands As the range and 
lethality of modern weapons have increased, so has the Army's need 
for training space Army leaders insist on tough, realistic training. 
allowing soldiers to employ their weapons and vehicles as they 
would in actual combat. At the same time. efforts to save mom) 
have caused the Army to close-or propose for closure-scores of 
Army installations, further reducing available training land 

While the pressure on Army rraming areas mcreajes, so does 
the number of endangered species Destruction of old-growth and 
other valuable habitat on pnvate lands has increased the need to 
recover listed species on federal lands In many C ~ S B E ,  species have 
disappeared from private lands, and e m t  only in national parks. 
forests, and on military installations. The Army is on an apparent 
collision course wLth endangered species and the law that protects 
them Can it be that Congress intended an "undistinguished wood- 
p e c k d ' l 2  fish, slug, wolf. or tortoise to threaten the training and 
combat effectiveness of the forces guarding the nation7 Can the 

-~~ ~~ ~ " .  
species Act and P l l v o l  land L'se 750 A L I A B A 710. 764 (18821 As of J i l Y  6. 
1882, 7 2 7  United States species were on the endangered species hst Of lhere 558 
wire mdamered and 169 were thremfened Sineen mecles have been removed from 

~~~ ~ 

the lhst four recoverrd seven hcame enmet. and flvD had h e n  Llrfed erroneourl? 
The status of 55 of the llsfed spepeael wa3 ~mprovlna howerer, the BtatYs af 212 R a g  

declining 
I A  'Picoides barenhi eammonl? known as the red coekaded woodpecker IS a 

small undinringvirhed woodpecker indigenous to the southern Umted Slates Slerra 
Club \, Lgng. 684 F SUPP 1260 1265 (ED Tex 1988) Wd, Slerra Club * Yeutter, 
826F2d428 15th Ca 19911 
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A m y  exist in peace with animals while training for war with 
humans? 

My answer to  the latter question is yes. To achieve this end, I 
propose a proactive and scientific approach to managing endangered 
species on Army lands This approach adopts an interdisciplinary 
focus, involvingcoaperative efforts among Army biologists, lawyers, 
trainers, and commanders. If the A m y  commits adequate resources 
to this strategy, it can accomplish its mision and conserve endan- 
gered species as well. 

The ESA is equal parts science and law, and undemanding the 
ESA requires a working knowledge of biology and the process of 
extinction. I will explore the science aspect of the ESA by examining 
the biology of three animals: the red-cockaded woodpecker, the 
Mexican gray wolf, and the desert tortoise. These species best exem- 
plify the Amy's  ESA experience. 

Critical to undemanding this theSis is an appreciation of the 
desperate problem posed by plant and animal extinctions. The earth 
1s hemorrhagng life, and compromising the stabllity of the global 
ecosystem--an ecosystem we depend on for existence. Understand- 
ing why this is occurring requires an examination of the origins of 
life on thm planet and the phenomenon of extinction. 

I1 The Science of Extinction 

A. In tkaBeginniny 

The earth was formed from a cloud of celestial gasses about 4.6 
billion years ago.'3 Life on earth began approximately 3.5 billion 
y e m  ago." The first animals appeared 760 million yean ago; the 
f in t  reptiles, 320 million years ago; the first mammals, 220 million 
years ago; the first birds, 145 million years ago; and the first humans, 
300 thousand years ago.16 

During this 750 million-year penod, extinctions have been a 
fact of iife.16 A "background" or normal level of extinction has 

llSTCvEI M. STIILEI, Exrl~mioh 62 (1887) 
"MMEIERS, =pro note 2 at 4 This life consisted of ample, m g i e  ceu orgarurms 

Algae did not develop until Bppmmafely 1 4 biUion yean ago. STAVLE). sqwa note 
13,atm 

~ ~ S T A ~ L E I ,  supranote 13, a t 8  
18''EXLmCfln'' u defined w the contracfmn of a 8peeler' geopaphic range and 

p~pulafion t o  zero. Id at  IO Because enlnefl~n mplles m Imperfect creator, the 
coneepf wk( denied on rchmus sounds until the mid-nineteenth century, when the 
evidence h a m e  compelling Id at I 
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occurred a t  a fairly constant rate af perhaps three or four species per 
one million years These extinctions were local in character and 
resulted from normal evolution and competition between species for 
food, resources, and ecolo5c niches." 

B MassEdinct ions 
Separate from the backgmund extinctions discussed above 

were eras of vastly accelerated species loss called rnm extinctions. 
These eras were characterized by rapid-in geological terms-loss of 
life forms on a re5onal or global scale. Entire biological classifica- 
tions of life were wiped out.ls While the cause of these mass extinc- 
tions i s  unclear, most theories involve global and catastrophic clr- 
mate 6hanges that radically altered the  environment.^@ 

During the past 760 million years, nine such periods of mass 
extinction have occurred.20 One particularly cataclysmic episode 
occurred a t  the end of the Permian21 penod During this time, sev- 
enty to ninety percent of the world's species became extinct.22 Land 
and sea species were impacted worldwide, although sea species were 
affected most. Possible causes include radical changes in sea level 
and salinity, cosmic radiation, and trace element poisomng.z3 This 
mass extinction lasted several million yean. The extinction rate dur- 
ing this penod was approximately 190 taxonomic24 families per one 
million years 25 Through the process of respeaation, the earth even- 
tually was able to rebuild the inventory of species, but it took 



19941 ENDMGERED SPECIESACT 166 

approdmately 110 million years. Not until the late Jurassicze 
period did the number of taxonomic families equal pre-Permian mass 
extinction levels.%’ 

The most well-known episode of m a s  extinction occurred in 
the late Cretaceous period, ending approximately sixty-five million 
years ago. This was the mysterious period when dinosaurs became 
extinct. For more than 100 million years, dinosaurs and other great 
reptiles were the dominant form of life on earth. Great herds of 
dinosaurs roamed what is now the western United States, rivaling in 
numbers and diversity the herds of mammals that populated the 
grasslands of Africa early in this centurx28 Mammals existed, but 
were small, inconspicuous, and poorly developed by modern stan- 
dards-living in terror of preying herds of carnivorous dinosaurs. 

Despite their dominance, the dinosaurs disappeared in the geo. 
logical blink of an eye. Mammals escaped, however, virtually 

The total extinction of the dinosaurs allowed the small, 
rodent-like mammals to nse to ascendancy-in a process called radi- 
ated speciation-and to colonize the world. Without the extinction 
of the dinosaurs, man would not have evolved.30 

Many theories attempt to explain the demise of the dinosaurs 
and other creatures that disappeared during the late Cretaceous 
mass extinction. They range from terminal constipation,~L to 
increased volcanic activity, to acid rain, to catastrophic impactswith 
celestial badies.32 Even during this period of mass devastation, when 

asme Juremc perlod occurred from 213 million years ago to  144 mllhn years 

z‘ld. a t 4 5  
*.ST~YLEI,svpramfe 13,af 128-31 
“Jablonski. svpranale IT at47. 
3 Y S ~ ~ ~ ~ n l ,  mpranofe 13. sf 132 
s l P ~ u ~  & ANNE EBRLICR, E x n m m  28 (1881) (heremafter EHRLICH 8 E H R L ~ C H ~  

Thv. theow Pastulafes that the ev01uLl~n of flowcnng plan- enured herbivorous 
drnosaum to die of eonntlpatlon, leadlng Lo lack of prey and subrequenf st-alim for 
C s r n l V O T o ~ s  dinogun ~3 well. As appeahng ~3 II u, the theory daes not explilln the 
bmulfane~w demue of creatures that a k  oeeumd dunng the late Ciefaceou6 
m w  extinction episode 

.The  eelesfial lmpaef theory mvoives the cdudon with the earth of a large 
meteor, prohnbly 7-14 miled m dlameler The impact. equivalent m energy Lo hun- 
dreds of hydrogen bomb, threw m s ~ l v e  amounu a1 dust mi0 the atmosphere. The 
dust blocked out the sun’(/ energy and eaured a signllleanf d e c r e e  In the emhs 
temperature, wlth CalPstrophic comqueoees lor the dinosaun The presence of iri- 
dium, an extremely rare mmeml, m the earth I geolomeal record 81 the end of the 
Cretaceoua penod balatera this f h e o n  Indium Is  known Lo emat YI abundance in 
metem %e STANLEY, supra note 13: EBRL~cH & EHRLICH. sur0 note 3 1 ,  Garland R 
Upehureh J r ,  ~ e s m l E n v l m ~ 1  C h a w  odEz%irlumPallons ai the 
C7eLacBm-Wllaw Brmndory, Nmfh A m o ,  m MASS EmYmmhS P ~ E S B E S  AND 
EYlDEhCE 18S(StephenK Daoaunned., 1888) Jnblonski,nrpranote 17 

ago, apenodof6Smlihnyean. Jahlonsk~,svpranafelT. si8 
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whole taxonomic o rden  of life were obliterated with headspinning 
rapidity, probably no more than one species became extinct each 
thousand years.33 

This was the "great dying" that has captivated the imagmation 
of a generation of paieontoiogsts and school children. This was the 
last great "natural" ex t inc t~on~~- the  last extinction to predate the 
arrival of man. 

C. The New MassEztinction 

1. How Many Species Edt?--Man evolved into a recognizable 
species about 300,000 yean  By 40,000 years ago, truly mad- 
ern man had evolved, indistinguishable from humans t0day.3~ At 
first, humans had minimal impact an animal populations Humans 
lacked the speed, strength, and natural weapons of more successful 
predators As the human population grew and technologmi innova- 
tions in weapons and tactics evolved, however, man proved capable 
of hunting animals to e x t m ~ t i o n . 3 ~  By 1600A.D., man had overtaken 
natural proceses as the greatest cause of ammai extinctions 
Between 1600 A D and 1900 A D., man extirpated about seventy- 
five species, and by 1960 man had driven another seventy-five spe- 
cies Out of existence.39 Since 1960, the rate has grown dramatically, 
with as many as I000 species per year becoming extinct as a direct 
consequence of human activity 

No one knows how many species of piants and mimais exist in 
the world Estimates vary between three and ten Approxi- 
mately 1.5 miiiian species have been identified, of which forty per- 
cent are concentrated in the tropical rainforests that comprise about 
seven percent of the earth's land mass 4 1  One million species or more 

~ ~ M E I E R . .  supro note 2 
"Several 'minor ' exrlncfmn episode3 have occurred since the end of the 

Cretaceous penad, but they am of limited rimiilcance See STihLEi mPm note 13 
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may exist in the Amazon Basin alone. The distribution of the warid's 
identified species is summarized as follows: 

S P E C I E S  T Y P E  N U M B E R  OF S P E C I E S  

Mammais 4,100 
Birds 8,600 
Reptiles 6,500 
Amphibians 2,600 
Rsh 20.000 
Higher Plants 250,000 
Insects 1,200,000 
WTAL: 1.491,8004* 

~ 

dAld 

"Le8 Kaufman, Why the Ark C Stnktw, in T x E  hsI EmNCl lON I, 12 (Les 
KaufmaoBKennethMaUonedi, l s B G ) . S e e ~ ~ ~ r ~ ~ j , ~ ~ a n o t e 2 , a f S  

"The cl&me example of a direct hunfrng eXLrncmn 16 the psssenger pigeon of 
the United States See A W SCBOROER, THE PASSENOER PIOEON. Im NATULAL H ~ R I  AND 
EmhCPlON (Unlverslly of Oklahoma P r e s  1973). A bird af immense ~ p u l a t i o n  m the 
eighteenth and mneteenlh cenlvnes indlvidud flocks were known to number more 
than two brlbon pigeons At the rime America was drrovered. the passenger p e o n  
may have accounted for 26.40% af all birds ~n Nonh Amenca A roosting flock could 
stretch for 40 mlles and their droppings eouid swamp vegetation and kill frees by 
sheer Volume Humans Llked them because they were mod to eat and e w  LO catch 

' ~ ~ o f i o n , ~ ~ p r o n o ~ e 3 5 ,  et in 
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far meat. fur, hides, horns. I Y O T ~ ,  and sport Man also kills to prevent 
campentian from predator species such as wolves and coyotes.bb 
Man also causes extinctions indirectly through habitat destruction 
Although not BS spectacular or obvious BS the direct taking of species 
through hunting, habttat destruction poses a far greater threat It 
also presents the more difficult issues of land use, deforestation. and 
economic development 4 7  

The warid is home to over 200 nations and almost five billion 
people 4s Since prehistoric times, ever-growing human populations, 
coupled with advancing technology and aspirations, have pressured 
the habitat of animals and plants. Disruptions can be physical, chem- 
ical, or b i ~ l o g i c a l . ~ ~  Physical disruptions include clearing land. plant- 
ing crops, building homes and businesses. building dams, and filling 
wetlands. Chemical disruptions involve spreading pesticides and 
insecticides, and industnai and agricultural pollution. Biolo@cai dis- 
ruptions involve importing nonnative species that compete and 
interact with native species in often unintended ways.60 

These processes are well advanced m many parts of the world, 
and just begmmng ~n others. Western Europe has been eighty per- 
cent deforested since 900 A D. for eropiand,b1 and only a small frac- 
tion of aid-growth forest remains in the United States Many of the 
animals associated with thew habitats are extinct or displaced b i  In 

Other examplei include Lhe American bmon and Sfeilars sea CDW The blsoa 
w a  reduced dunng a bnef time-span, from around 30 mil l l~n individuals daan to 
6W They were pulled back from the bnnk of extinction and hare now reeoiered I o  
about25 OW, burnoneemstinthe r l ld  Stellar iseacow wadiscovered by naturalist 
Stellar 10 the eighteenth cenrur) ma 20 foot marine mammal *a hunted to exlmc- 
I l O n  wlthm about ten years. pnmanll by Russian w l o r s  for ~ f s  L h i Q  flesh E RA, 
L*hxEsrm Exrlvcr AhIMLS 21 110011 Many species of whales-such a t h e  blue and 
the fm--also were hunted I o  near enlnefmn by the early fwenllefh ceniu~?. for Lhelr 
od Id. 

Ausrraha mer m e  m ~ l l l ~ n  kangaroos hnie been killed k c a u r  the) cam 
pete with sheep for graw I d  

.,The dllfreult? of prerenrmg directly caused enlnctioni should not be mini- 
mved Even protected species m national parks and wildlife refuges remain in serious 
dangerofertmctmn from waehlng The hippoPotamus, rhino. and elephanr. hunted 
for meat horns and !row tusks are examples An estimated 50,000 l o  150 000 ele 
phanla ale kdled each )ear for the 1wory trade Id 

'8K~ufman,mlxonore44 arl  
' o l d  
inld 
i ' l d  
B'Prabably The f m r  fish to become extinct m Nonh Amenca in recent timer IS 

the harelip sucker Once abundant m ~ f r e a m ~  throughout the midwest and iouih the 
harellp sucker became erfmct around 1900 I n c r e e d  mlf and mud ~n 1 0  streams 
caused 11s enlncflon The silt w a  runoff from forest land cleared for agicullure m 
rhe nmefeenlh Century The cloudy streams smorhered the mollusks ihat the sucker 
lived on and reduced IIP ability ID see 11s food I d  at 120 
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terms of potential species loss, the most cnticai habitat is the tropical 
r a m  farests.63 

The Amazon Basin is the world's largest tropical rain forest. It 
contains 1.235 billion acres of land and drains into the sea one-fifth 
of the world's fresh water.64 The Amazon Basin contains an awesome 
collection of plant and animal species; science has identified only 
fifteen percent af these speeies.5: Some say that man knows more 
about the moon than he does about the interior of the n e a t  tropical 
rainforest.se 

Unfortunately, man is destroying the rain forests relentlessly. 
Unlike some temperate forests, the  rain forests lack the capacity to 
regenerate themselves. Once a tropicsi rain forest is destroyed, it 
and its animal inhabitants are gone for goad. Because of the rain 
forest's poor soil quality, rotting leaves and vegetation on the forest 
floor contain most of the nutrients relied on by the trees. Once man 
clears the forest, the  soil is capable of sustaining crops 01 5.azing 
cattle for only a few years. After that, wind and erosion turn the 
once lush forest into a wasteland 57 Pressure from expanding and 
desperately poor populations continues the cycle.68 

These factors have combined to create an unprecedented 

specieson Earthoccurin Lhermforests, whichoccupyonlyepereeofof 
the Earth's land surface 

J'Ghlllean T Prranee, 
E ~ n i i c ~ % E ~ n n c a , s u p r a n o t e 3 1 .  PL 168. 

A w n  Paradts Last', <n TBE Lam EalhCnoY 63 
(Kaufman & Mallow edr.. 1886). If accounted farm a separate counfw, the Amazon 
baainwouldbe theworl~rninthlargeafnafian. Ihesuthordeacdbestherrinforestas 
fallowl 

[tihe depths of the fiopi~sl rain foreif are awesome to enter A e- of 
qulet dignify pervades the quiet mfedar, where one 1s surrounded by 
m~iveLrunk~nsingpdlar-lrke fofhe vaulted archeaof braneheamdfhe 
green ceiling af layered leaves Itlhe damp, decwing leaves muffle 
the sound of footsteps, and only the mappmg of B twig or whine o l  an 
in-ct breaks info the solemn "remty 

bnld 
S ~ E H R L I C H & E B R L I C H , S U ~ ~ O ~ O ~ ~ ~ ~ ,  a1158 
"id See M E ~ E R I ,  gugro note 2, at 118. 
"'Scientists speculate Chat destroying the rain foresrr would have Catsslrophle 

eonsequencer for the tempcrate reams of the world m well. Clrmaflc changer indud- 
h g  reduced ramfail In the Umfed Stales plains redan, and increased globai warming 
%re =me of the w m b l e  results Effects of fhls acenado on United Stales f n d  omdue- 
fioneouldtesevere M~mw~mrnnote2,af 128 

Id. sd 64.  
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extinction spasm Comparing the current mass extinction with those 
of the past demonstrates how serious this extinction is: 

EXTINCTION PERIOD EXTINCTION RATE69 

Background 3-4 Per Million Yearsao 
Late P e r m m  190 Genera Pe161 Million Years 
Late cretaceous I Per Thousand Years52 
1600-1900 A D. I Per Four Years63 
1901-1980a.o I Pe rYeaF  
1981-1999 A . D  I Per Days6 
2000-2025 A D 109 Per Day66 

D. The Vaiw ofBiobgogica1 D i t a s i t y  

1 m y  Do We Carel-No species has ever dominated its fellow 
species as man has. In most cases, people have assumed the God4ke 
power of life and death-extinction or suwivd-over the plants and 
animals of the world. For most of histow, mankind pursued This 
domination with a single-minded determination to master the world. 
tame the wilderness, and exploit nature for the maximum benefit of 
the human race.67 In past mass extinction episodes, as many as 
ninety percent of the existing Species perished, and yet the world 
moved forward, and new species replaced the old. So why should 
the world be concerned nown 

The pnme reason IS the world's SUIS.LVBI. Like all animal life. 
humans live off of other species At some point, the number of 
species could decline to the point at which the ecosystem fails, and 
then humans also would become extinct. No one knows haw many 

B" 411 figurer arc for ~peoer. except far the late Permian period which IS even 
b) amus Estimafini exfinetion rater 2s not Dorsible with ~recision AIthouph menee  

*~llElERS Supra note 2 814 
"'Kauiman  upr ran ore 44 ~r 1 
"'Id 
" ' id  

'"Nonon. supra note 35 st 10 (baed  on an average estimate of four to fi?e 
mlllmn species I" the world today. and s 2 0 - 2 6 1  10s rate over the next quarter 

"Poor to the lace nineteenth century man generally did nor behe\e that an!- 
mall could become eaincr Such B notion eonfllcfed ulth the rellpour tenet of a 
p e r f e ~ t c r e a f ~ i m d  creafmn Seempronote 16 

century1 
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species the world needs to support human life, and to find out-by 
allowing certain species to became extinct-would not be sound pol- 
icy. In addition to food, species offer many direct and indirect bene. 
fits to mankind 6% 

2. Ecological Value.-Ecological value is the value that species 
have in maintaining the environment. Pest,6@ erosion, and flood con- 
trol are prime benefits certain species provide to  man. Plants and 
animals also provide additional ecological services-pollution can- 
troi,70 oxygen production, sewage treatment, and b i~degada t ion .~ I  

3 Scientlfiic and Utili tarian Value.-Scientific value is the use 
of species for research into the physical processes of the 
Without plants and animals, a large portion of basic scientific 
research would be impossible. Utilitarian value is the direct utility 
humans draw from plants and anirnals.'3 Only a fraction of the 

asStephen R Kellert Soczol and Pmceplual Foclms in Preaervalion 9( 
AntmalSpsnos, IIITHEPRESERIA~OL DPSPEL~ES T%E VALUE oi.810m1c~L DrlEMm 50. 
52-63lBrisnG. Nortoned., 1988) 

"Paul R Ehrlleh, E I I z ~ ~ w R I  and E m s y s m  f i m t i O ~ .  Implimlimu fm 
H u m n h w 4  %n ANIMAL EXTlhrno~S WHAT E(ERYoNE SHOULD KYDW 169, 161 (E J 
Haage ed , 1986) Ecologcal systems naturally ~ m f i o l  over 87% of crop perfs and 
camern af human disease. 

'OMEYERI. = p a  note 2.  %f 78 One thlrd hectare of water hyacinth can punfy 
2wO tons of Sewage per day, and a h  can filler aut many heav metals 

"Id These ~ e n l c e l  are eg~entlal to human Ufe ' Few ~eonle In our bocletv. and 

to future generations, but an impovenrhmenf for present boclefy. 
Id at 51 

The PeniellUum mold appeared to be an ordinary and useles mold S u k -  
Wently, man drseovered if had a natural ablllly fa ward off competing fun@ Thls 
discovers led to the development of modern sntlbloties Lovejoy, avpro note 40. a1 16. 
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earth's species have been examined, and mankind may someday 
desperately need the species that it IS exterminatmg today. 

lb accept that the snail darter, harelip sucker, 01 Dismal Swamp 
southeastern shrew'4 could save mankind may be difficult for some 
Many, If  not most, species are useless to man in a direct utihtanan 
sense. Nonetheless, they may be critical in an indirect role, because 
their extirpations could affect a directly useful species negatively. In 
a closeiy interconnected ecosystem, the loss of a species affects 
other species dependent on it.76 Moreover, as the number of species 
decline, the effect of each new extinction on the remaining species 
increases dramatmliy.76 

4. Biological DiveTsity-The main premtse of species preserva- 
tion is that diversity is better than As the current m a s  
extinction has progressed, the world's biologcai diversity generally 
h a  decreased. This trend occurs within ecosystems by reducing the 
number of species, and within species by reducing the number of 
Individuals. Both trends carry serious future impiications.'S 

~~. ~~~c~ 

BRIAN G YORIDN. WHY PRESERVE NATLRAL V A R I E I ~ ~  62 11987) A high utlllfarlan value 
alm errsta m having a dive= ~peeies 'bank" to drew on, bath for prelenfly unda- 
covered "lea, and for mdnfaining the health and vigor of the bank lfrelf 

t h e e  crop prcd;enre. geneticisla muif pcrlodlcally renew the Crops genetic 
makeup After a few years, plants bcome vulnerable to newly evalved forms of 
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Biologically diverse ecosystems are characterized by a large 
number of specialist species, filling narrow ecological niches. These 
ecosystems inherently are more stable than less diverse systems. 
"The more complex the ecosystem, the more successfully it can re- 
sist a stress . . . . [ilike a net, in which each knot is connected to 
others by several strands, such a fabric can resist collapse better 
than a simple, unbranched circle of threads-which if cut anywhere 
breaks down as a whale."78 

By causing widespread extinctions, humans have artificially 
simplified many ecoSyStemS. As biologic simplicity increases, so does 
the risk of ecosystem failure. The spreading Sahara Desert in Africa, 
and the dustbowl conditions of the 1930s in the United States are 
relatively mlld examples of what might be expected if this trend 
continues. Theoretically, each new animal or plant extinction, with 
all its dimly perceived and intertwined affects, could cause total 
ecosystem collapse and human extinction. Each new extinction 
increases the risk of disaster. Like a mechanic removing, one by one, 
the m e t 8  from an aircraft's wings,aO mankind may be edging closer 
to the abyss. 

Ill. The Endangered Species Act 

A. Intvodwtion 

"It is further declared to be the policy of Congress that all 
federal departments and agencies shall seek to conserve endangered 

~~ 

dueasea. and genefieista breed the plant with wrld 8tralni fmm the ' gene reSewOir" 
fO produce new dliains resistant to disease. Id. at 80 For example, y1 rnlrodueing two 
new strains of sorghum. ~~ient i i t i  studied SWO wild farms of the plant 

Genctlculs pmduced the m-called ' seen rev~lut l~n '  that drastically 
!"creased the pmductrvrfy of certain fmd emps by taking genes from thousands of 
wild plant species and producing the charactenstics of the phot maif useful fo man 
Thls would have been impomble without mffielent genetic diversify. Genetic diver- 
sity slm IS mmrtant within ~pecreo, as the well-known problems with ' inbreeding ' 
of species has shown As many populations of apeeres shnnk. the strensh af rhe 
SpeelePdeelines, and mdoean~abiUrytorespondLoslrens. d i e m ,  anddisruption In 
B genetically diverse species, mme individuals usudiy will have B "natural'' resle- 
fanee to a d k a s e o i t o u n .  These~suwivingindividual~then~fhufmauf Losucceed. 
mg genersflona Exampler are the rrpid rearafance l w e U  develop Lo certain forms of 
pesticides. and the devastation suffered by native mpuIatlons m North and South 
Amenea Uter Contact with Eurapean disesrea. Over many generations, the 
Europeanr developed genelie resistance to  common d u e m a  hke measles which the 

BoEHRLICH & EmucH, mpm note 31, at U. The Ehrllehr pose an exmpie of P 
%vet popper" methodically removing rive* from an Plrcraft'~ wing because the 
sirhe can sei1 each n ~ e t  for two dollars and fuel sdditiond OoWh The nvef popper 
e e s  no harm in this beeaue the mm~fwturer eonalmcled the aurerall stronger than 
I f  needs to  be. and because he hm been WPPme nvels for a long llme with no 
apparent 111 effect on the plane 
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species and threatened species and shall utiiize their authorities in 
furtherance of the purposes of this act."S1 In 1973, with these 
words, the United States Conaess launched federal agencies deeply 
into the wildlife conservation arena. Congress selected the ESA as 
the method to deal with the problem of diminishing biological  diver^ 
sity. Its goal was nothing short of reversing the greatest mass extinc- 
tion of the p a t  250 million years 

Sometimes cailed the "pit bull" of American environmental 
$tatutes,aZ the ESA is comprehensive and far reaching. The United 
States Supreme Court, in reviewing the ESA, stated that "the plain 
intent of Conaess in enacting [the ESA] was to halt and reverse the 
trend toward species extinction, whatever the coSt."$3 Although the 
ESA has been able to modestly change the behavior of deeply 
entrenched economic and political interests, it has, m many 
respects, failed to live up to its promme.84 

Largely neglecting ecosystem preservation, the ESA instead 
focuses on a species-by-species protection scheme. The ESA fails to 
protect species m even severe decline until the species is "in danger 
of extinction over all or a significant portion of its range,"85 or likely 
to become 5 0 . 8 6  At this point, recovery of the species may be exccs- 
sively difficult and costly, if it is possible at all Still, by its clear 
expression of American national policy, and recognition of the value 
of species, the ESA galvanized public opinion and debate on the 
issue of disappearing plant and animal species. 

The ESA was not the first federal foray into wildlife conserva- 
tion. As early as 1894, hunting was prohibited in Yellawrtone 
National Parks7 and, in 1900, Congress enacted the Lacey Act,SB 
which provided for limited conservation af wild birds. The Lacey Act 
was the first true acknowledgement that species protection and res- 
toration was in the national intereSt.ae National wildlife refuges 
were well established by the 1930s. 

b 1 I G U S C  ~153L(cXl)il888) 
81Rabefl D Thorton me Endnngmd Speczes Act Searchiwlor CanSennrS 

and P r e d ~ c i O b ~ U y  Hab%Lot Conrm~atzon Planntng l h d m  lhe Endongmd Swles 
Actof1073 21 E ~ i n  L 605(1881) 

~~TtnnesseeValleyAuth \, HIII. 437 I. S 153 184(1878) 
8'SeeJahn D Dmgell. Th& EndangmdSpems Act isgwialti~PPrryecliueson 

R Lwtru Lou' tn B<LA\CWC 0, THE R a r ~  07 Exmh010l 25 (Ksrhnn A Kohm ed 
1981) 

'6LGLSC g 1532(61(18881 
8 ' ld  5 3132(20) 
"Kathryn A Kohm, ?he Aclb Hulory and Framerrjoik m RILAhClhD ON THE 

'16U.S C $5701, 3371-3378 18U S C .  ~ 4 2 ! 1 9 7 6 a n d S u p p  V 18811 
saKohm, svpro note 87 at 11 

R n n ~ o ~ E x n ~ m a h  IO(KarhrynA. Kohmed , 1881) 
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In the 1 9 6 0 s  the impetus for the modern species conservation 
movement began to grow.80 Several high-profile extinctions and 
near extinctions served to advance the issue in the national con- 
sciousness.gl In 1 9 6 4 ,  the United States Interior Department formed 
a Committee on Rare and Endangered Species, and issued the f i n t  
official list of endangered species.@Z The plight of endangered spe- 
cies became a powerful rallying point for the burgeoning American 
environmental movement of the late 1960s .  

In 1 9 7 3 ,  Congress enacted the ESA virtually unopposed. Few 
lawmakers apparently envisioned the bitter competition between 
owls, darters, power plants, and loggers that the ESA would 
engender.83 

The ESA c o n t a m  three key provisions. section 4 ,  which deals 
with listing endangered and threatened species; section 7,  which 
deals with the affirmative obligations of federal agencies; and sec- 
tion 9 ,  which prohibits the taking of listed species.g' 

B. Determination ofLisfed Species 

The Secretary of the Intenor and the Secretary of Commerce 
administer the listing provisions of the ESA.05 The Secretary of the 
Interior has authority far listing land animals, and has delegated this 
authority to the United States Rsh and Wildlife Service (FWS).gn 
Because of the species-byspecies approach to preserving biological 
diversity adopted by the ESA, great significance is placed on 
whether a species is a "listed" species. Essentially, a species receives 
no protection unless it is listed.8' 

8 ,  id. Such as the exfinetion of the Amenean biaon In the wild, and the ~edous  

BSId. The hst. eonlalnmg 63 vertebrate species, w ~ l i  compiled from informal 

B'LynnA Gleenwslf 7 b P m a n d h m t < d d t h a A c L ,  m B * U Y C I N O o N T H E  

plight ofthe American bald eagle. 

expen o p ~ n m  

B R l Y K O r  E X n N C n O N  31,32(KaIhym A Kahrned., 1991). 

60 C F.R. 8 17.2 (1891) The Secrefaw of Commerce has aufhonly for 
llstlng marine animals. and h w  delegnted this aufhonfy fa the National Manne Flsh- 
errel Service (NMFSS). Under the Act. the term Secretary' 13 "red rnlerehangesbly Lo 
refer to the Secretary with the appropnale aulhorlty for a PBnleulsr spedes. 16 
U . S C  61632(15)(19SS),LOCF.R 5424.02(1992) 

D'If a species I8 a candldate species-that IS, a apecler proposed for hstmg-the 
Secretary must manlfor i ts  ~imius periodically t o  ensure that It does not become 
enll lrt  while the hslmg deelslon Is pending. Beeauae of a large backlog, B species can 
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A species, subspecies, or gmup of species may be listed when 
the Secretary determines that it 1s either threatened or endan- 
g e r d e 8  Once a species is listed, it may only be removed from the list 
if the Secretary of the Interior finds that the species has become 
extinct, has recovered so it no longer i s  threatened or endangered. or 
the orisnal listing decision was in errmsg 

Bmificantiy, the Secretary of the Interior must base his or her 
decision to list a species ' 'solely on the best available scientific and 
commercial information without reference to possible economic or 
other impacts of such determination."1W Nonetheless, listing a spe- 
cies--an act that will significantly affect business or mdustly-can 
evoke enormous political and public pressure 

in Idaho Fann  Bureau 1. Babbitt, lol business and agricultural 
groups challenged the listing of the Bruneau Hot Springmad as an 
endangered species. This extremely small snail lives only in thermal 
springs along the Bmneau River in southwest Idaho. The FWS deter- 
mined that excessive groundwater pumping posed a mortal threat to 
the snail by reducing the volume of water in the thermal springs. 
Restricting the pumping could have a correspondingly devastating 
impact on farmen and cattiemen who depended on the water for 
irrigation and cattle watering operations. 

Because of scientific uncertainties, political sensitivity, and 
public outcry, the FWS waited over seven years to complete the 
listing process The FWS spent much of this time conducting scien- 
tific studies. trying to come to agreements with various interest 
groups, and responding to  public comments Khen the FWS finally 
decided to list the snail, the interest groups sued. claiming that the 

languish %! a candidate far years In 1876, after 0171) two )ears af rhe ESA. the 
Secretary had made 114 Mlng  decrslons out of 23 952 pef l f lOnP recaved U'llllam 
Reffalt, ?hehaEndongmedSpecwsLMs nironiclosoJE17inciwn'. tn BALAhclhoaa Ti i t  
B n i h x o ~ E ~ ~ , ~ c n o \ 7 7 , 8 l i K a l h r y n A  Kahmed , 1991) 

posserat leatoneof rhe fallowing five cnteila 
-315 u s  c 5 i s 8 i a x ~ ]  (18881, 5n c F R  5 424 I I  i m z )  me o ~ e i  must 

1 Piewnt or threatened deitruction modlflcaflon. or cumailment of Its 
habitat or range. 
2 Overutili~auon f a r  e~mmercisl ,  iecieatmnal, acienldic. or educarmn8.l 
PU'PO"'. 
3 Dlx-or predation. 
4 Inadequacy of emsting regulafo~l meehanlrms. 
5 Other natural er manmade faefon afleetlngrla continued emitence 

An emergency haling procedure slm emsf6. *hers proleerran for a species beam u 
won %! notice la published m the Federa Reaster pending completlon of Ihe normal 
rulemaking procedure 16 L S C $ 1533ibX7) (1888) See City of lar Vega3 v Lwan 
881 F2d 827 ID C C s  18881 

Imld 5424 11. 
aC'1839F Supp 739iD Idaho 18831 

" S O C F R  ~ 4 2 4 1 i i i s s z )  
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listing decision had taken too long.102 The United States District 
Court for the District of Colorado agreed, holding that waiting in 
excess of eighteen months to make the decision was arbitrary and 
capricmus, and set aside the iisting.ln3 This case highlights the inher- 
ent problems with listing a species-especially an unpopular snail- 
when such listing IS expected to have significant economic impact. 

C. Desigmtian of Cmtical Habitat 

The Secretary of the Interior also is required to make a deter- 
mination of a hsted specLe8' critical habitat,lo4 "to the maximum 
extent pmdent and determinable at the time the species is proposed 
for listing.''loz In designating B cnticai habitat, the Secretary must 
consider not only the biological and scientific information available, 
but also the economic impact of the decision. The ESA balances 
these competing factors by permitting the Secretary to exclude an 
area from designation as critical habitat if the "benefits of such 
exclusion outweigh the benefits of specifying such area as part of 
critical habitat, unless he determmes . , the failure to designate 
such area . . . will result in the extinction of the species 
cancerned.''lw 

Interestingly, the implementing regulations speak solely to the 
meaning of "prudent and determinable" in designating critical habi- 
tat The regulations make no mention of the balancing of benefits 
required af the Secretary under section i533(bX2) of the ESA 107 

Under the regulations, a critical habitat must be designated at  the 
time of listing, unless the species would be harmed by the designa- 
tion,'OB or insufficient information 1s available to make the deter- 
mination. These would appear to be relatively rare exceptions. In 

~ ~~ 

L ~ ~ T h e  ESA ~equires the listing deehion to be made wifhln. at most. IS months 

lO'ldahoFarmBureauv Babbitt. 1983 U S  Dist LEXIS 11699 af.42 
Iod Crilieal Habitat means 
1. The specific area.! within the geogmphie area cumenfly occugled by B 
~peeles .  at the time ~f 13 hated m accordance with the Act, on which we 
found those physics1 or biologcal featvrer esreofial tu the ~ n ~ e w s f i m  
of rha species and chat may require special management eonarderatrons 
orprofecllon. and 
2 Specific ace_ oulrrde the geograDhJca1 area occupied b) a ~ p e e i e i  at 
the time !I LQ listed upan a dercminallon by the Secretary that such mu 
are esrenflal lor the consen allon of the speeier 

'"'16L'SC 51633(aXCX3XA)(1988),60C.FR.)424 12(1982). 
l " e l B U S C  §1533(bX2)(i888) 
10'60C.FR.1424 12(L892) 
" B T h l a  siluzfion could occur d hunters and trappers threaten Lhe species, and 

derlgnating B erilicsl habitat would notify the potentid "fakers" where they might 
expectto findthe species 

from the date of proposed ilsling i6 l2S.C 9 1633 (bX6). 

6oc F R  i r z a a z ( i m i  
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practice, the critical habitat has been designated for only about 
twenty percent of listed species, however, and that percentage has 
been declining steadiiy.1as In 1986. concurrent critical habitat deag- 
nation was made in only four out of forty-five cases.110 From 1980 
through 1888, the FWS declined to list a critical habitat concurrently 
with listing an endangered or threatened species in 320 cases In 317 
of these cases, the FWS found that a critical habitat designation 
would not be prudent 

The reasons are evident. Political, commercial, and economic 
interests often exert intense pressure on the FWS to avoid designa- 
tion These groups fear that a designation of cntical habitat will 
impact negatively on land use in a particuiar area.ljz Conversely, 
environmental preservationists often pressure the FWS to designate 
a critical habitat, not 80 much to protect the endangered species, but 
to protect the habitat itself Because no general land use statute 
applies throughout the United States, the ESA has been forced to do 
what it was not intended to do-arbitrate iand use and development 
questions between developers and preservationists Its species-by- 
species approach leaves It i i iwited to the task Some commentators 
actually have called for a general iand use iaw as a solution. 133 

3. Reco?m-yPlans.-Recovery pian$ form the heart of the ESA’s 
approach to the preservation of biologeal diversity, and generally 
are required for each listed species.114 The recovery plans list the 
details of how a species will be saved, and each must contain the 
follawlng: 

a. A description of such site-specific management actions 
as may be necessaly to achieve the plan’s goal for the 
conservation and rurvwai of the species; 

b Objective, measurable criteria which, when met, would 
result in a determination, in accordance with the provi- 
sions of this section, that the species be removed from the 
list: and 

100~ames Salzman Evaiution and Appltcotmn si O-tttcal Habztai Lndm Ihr 

D R o w  THE EXaAhaEnCa SPECIES ACT A GL IDE m m P R m C T I O h E  AhD I Y P L I -  

EndongerdSpemsAcr .  ~ ~ H A R I  E h i n  L RE\ 311 332(1880) 

Se honhern Spotted Owl Y Hodel, 716 F Supp 478 1U D U’vh 19881 
(holding that FWS abused 1f8 dmcrelmn m fallrng t o  denylato CrlflCal habrtat C O n C Y l  
cenlly with bsring northern swfted 0-1 u threatened1 

Cole, Sprcws C0NPn,all07I Ln Ihe intied 
SM&S m ~~lt:llimoieFoil~re o j l h p  E,idongeredSpeclPs Ac1 and OlhmLand L C L o r s  
7 2 B  U L Rev 343 373-78 

“ V r e  # o i n o l l y  Chnrfopher A 

“416L S C  5l533[fK1)[18881 
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c.  Estimates of the time required and the cost to carry out 
those measures needed to achieve the plan's goal and to 
achieve intermediate steps toward that goal.116 

The type of conservation embodied in recovery plans goes far 
beyond merely providing passive protection to a species. The plans 
outlme affirmative management steps required from a host of agen- 
cies and organlzations. They employ a team approach and require 
extensive coordination and administrative skill to implement suc- 
cessfully. lm They also are B costly approach to species comervation, 
largely because of the individual approach taken. As of 1891, the 
FWS had 276 approved recovery plans, covering 363 domestic 
species. 

Some notable recovery success stories have been reported- 
such as the Amencan bald eagle, American alligator, and peregrine 
falcon.LLa Overall, however, the record has been spatty.'18 Many of 
the plans are outdated, and less than half are being implemented 
actively. 

C. Interag-y Cooperation 

Section 7 applies exclusively to federal agencies and is the 
heart of the ESA.lZO It generally requires federal agencies to con- 
serve listed species and protect them from agency activities. 

1. C o w l t a t i o n .  ReqlLire)lient.-Section 7(aX2) uses a cansuita- 
tion system to ensure that federal agencies do not take actions that 

w d .  5 1533(fn1n~). 
"Wee gowol ly  h m  Clark & Ann Harvey, I m p h n n g  R s c w  Polzy. 

homing As We G O O ,  I ~ R A L A V C ~ ~ B  0, THE Raihr or E I T N ~ O N  147 (Kathryn A Kohm 
ed ,1991). 

"'Kdbaurne.sllpronaleg4, af525. 
"sClark&Harrey, m m n o t e  116, at 148. 

Clark and Harvey identify four common problem8 of recovery ferns that 
have led t o  dlffleult~es 

Flrrr, species weaver/ IS a tremendously complex task involving mmer- 
OUQ pea~ le  who musf somehow mfegafe their diverse penpecflves into a 
workable p m g m  Second, there people often have conflletmg goals. 
some of which have more to do wlth controlbng the prqect than sawn8 
the species Third, rarely IS their erphcn conaideralion of orgaru~aiional 
structures appropnafe Lo the imk of savmg speclea. recovery progrna 
tend IO develop mfa traditional hierarchial bureaucracies. Fourth, mfel- 
llgence fnilurei and p m m m  delays often occur k c a u e  of preeoncep- 
tlons held by decision maken and the large number of eleamnees 
reqused m proparnr wlfh multlple p~n1eipanfs 

Id 
LSOSee Kdbourne, supra note 94, at 625-27 [stating that mom of the ESA buga- 

tion hm centered around section 7 because of the broad reach of federal agency 
BCf iOM)  
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are "likely to jeopardize the continued eastence of a [ilsted spe- 
cies]. ."121 The term ''action" is defined broadly, covenng "ail 
activities or programs of any kind authorized, funded, or earned out, 
in whole or in part, by Federal Agencies m the United States or upon 
the high This includes actions in which a federal agency IS 
the approval or permitting authonty for a project 123 For land spe- 
cies, the FWS is the delegee of the Secretary of the lntenor for 
engaging in consuitatlons with federal agencies, and generally is 
called the consulting agency. For rnanne species, the consultmg 
agency is the Zlatmnai Manne Fisheries Service (NMFS). 

Concern over the welfare of candidate species (those proposed 
far iisting) prompted Congress to insert section 7(aN4). This secnan 
requires federal agencies to "confer" with the Secretary of the lnte- 
rior on actions likely to  jeopardize the continued existence of those 
species, or in the d e s t m c t m  or adverse modification of a proposed 
critical habitat 124 The conferences are "mfomal discusaons" that 
result m nonbinding recommendations by the FWS to "minimize or 
avoid the adverse irnpactd''2J 

The section 7 consuitation requirements apply only to discre- 
tionary agency actions $ 2 6  If an action agency is requlred to take a 
particular action by law-the consuitation, which would be mean- 
ingless-is not reqmred 

The most weli- 
known case is liinnesree Valley Authority u. Hil l ,1zs  in which a 
threeinch fish (the mail darter)lze stopped the SlOO million Teiiieo 

Section 7(a)(2) Spawned a host of litigation 
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Dam project. Hill was a defining moment for the American envlron- 
mental movement in general. and for the ESA in particular. In Hill, 
the  Supreme Court was faced with the certain eradication of the 
snail darter on one hand, or the cancellation of the almost complete 
Teiiieo Dam project on the other.130 The Court ruled that Congress 
had made a conscious chose,  in enacting the ESA, to give endan. 
gered species priority over the primary missions of federal agencies, 
holding: 

It may seem curious to some that the survival of a rela- 
tively small number of three-inch fish among ail the 
countless millions of species extant would require the per- 
manent halting of a virtually completed dam for which 
Congress has expended more than $100 million . . . [w]e 
conciude, however, that  the explicit provisions of the 
Endangered Species Act require precisely that result. One 
would be hard pressed to  find a statutory provision whose 
term8 were any plainer than those of section 7 of the 
Endangered Species Act . , [tlhis language admits of no 
exceptian.131 

This decision provoked a f i res tom of protest from the Tennes- 
see Valley Authority and other development organizations, and dis- 
belief from many lawmakers who apparently failed to realize the 
implications of the act for which they had voted with such enthusi- 
asm.132 Eventually, Congress amended the ESA extensively and 
voted to  iet the Teilico Dam open.133 

2. Biological Assessment.-The ESA requires agencies to 
review their actions and determine if any "may affect listed species 
or a critical habitat."134 Any actions that affect listed species or a 

" T h e  Telbco Dam had been approved, fmaneed. and mosLly bull  before the 
ESA and 6ecfim 7 became law. Id. sf 157 The snail daner had been lrited a an 
endangered species. and the Utile Tennesree Rlver designated a if8 cdfied habitat 
,A " I  11*-10 ._ _" ."_~"_ 

"'Id at 172 TheCoun held Lhalseefion7'rprohibllionagdnlageney amon- 
thatleopardired the continued exlatenee of a hrred species 01 ~ t s  crifleal habitat- 
nrohlbifedthe omnmsof the dam 
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critical habitat will trigger the consuitation requirements of section 
7(a)(2) If consultation is required, the agencies must first determine 
the "action area' -that is. "the area to be affected directly or indi- 
rectly by the federal action."l35 

A biological assessment IS required if the proposed action LS a 
major construction activity ls5 Otherwise, conducting a bloloacai 
assessment IS optional The biological assessment 1s designed to evai- 
uste thoroughis and scientifically the effects of the proposed action 
on listed species and critical habitat m the action area.137 It gives the 
action agency Its "shot" at the science of a project, and allows It to 
favorably influence the consulting agency if the assessment is per- 
formed properly For this reason, preparing a biaiaacai assessment. 
even for actions not strictly requiring one. often 1s advisable. 

3. Federal Agency Cowltatiom.--The next stage is initiating 
consultations These consultations may be either formal or informal 
The action agency initiates informal consultations-consistlng of 
informal discussions and other contacts between the action and con- 
suiting agencies--at its 0ptmn.~38 These informal consultations assist 
the action agency in determining whether formal consultations are 
necessary If the agencies can agree that the proposed action is not 
likely to adversely affect a listed species or a cntical habitat, further 
consultation IS not required.13s This is the major attraction of the 

IJ ' l i l  402 02 lncludm the area of indirect effects mav subrtantialli enlame 



19941 EhDUGEREDSPECIES ACT 183 

informal consultations. Any opinion by the FWS that a proposed 
action is likeiy to jeopardne the continued existence of a listed spe- 
cies or a cnticai habitat requires formal consultation. 

The action agency initiates formal consultations by written 
request,140 and the agency must provide the "best scientific and 
commercial data avaiiable [to evaluate the effects of the proposed 
action] on listed species and critical habitat''"1 during the formal 
consultations. Normally, a formal consultation must conclude within 
ninety days of its inception.142 

In Lane County Audubon Society v. Jarnis~n,'~~ the Society 
challenged the Bureau of Land Management (BLM) for its failure to 
consult with the FU'S over its strategy far managing 1,149,954 acres 
of old-growth, northern spotted owl habitat. The BLM claimed that 
the strategy was not an agency action requiring consultation, but 
merely a voluntarily created "policy st&tement." The BLM further 
argued that each individual decision to allow logging in the oid- 
growth forest would be submitted for consultation. The United 
States Court of Appeals for the Ninth Circuit (Ninth Circuit Court of 
Appeals) disagreed, upholding the district court's injunction, pend- 
ing the proper consultations. The Ninth Circuit Court of Appeals 
ruled that the management strategy set forth the criteria to be used 
in selection of land to be logged. Consequently, the strategy was, 
independent of the actual timber sales, an agency action."' This 
decision continued the trend toward an expansive definition of 
"agency action." 

After the consultations are complete, the action agency has a 
continuing obligation to comply with section 7. In S i m a  Club 21. 

""Id B 402 14W The followmgitems will accompany the request 
1 A desenptlon of the act~on Io be eanmdered. 
2 A dercnptmn of the ~pecific area Lhar may be affected by the act~un. 
3 A desenption af m y  listed species 01 entics1 habltaf that may be 
affected bytheaction: 
4 A descnption of the mannel m which the actlan may dfect my lrsfed 
species or entical habitat and m analyris of my eumulatwe effects, 
5 Relevant reports, ineluding any eoulmnmentd Unpaef sfaremenr, 
environmental ase%menf. or biolagieal asresment prepared, and 
B Any other relevant available information on the action, the affected 
lrsfed ~peoeo, or enlleal hablfat 

Id. 
"lid 5 402 14(d). Examplei m the regvlation Include ilvdles or ~urveys ean- 

ducted by the actionagency 
1*21d. 5 402 I l k )  The action and eomullrng agencies may mutually w e e  LO 

errendthis period 
"0958F,Zd280(8thCa 1882) 
"'Id at283 
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Yk~tIer,~~~ the United States Forest Service (USFS) adopted manage- 
ment practices for the red-eockaded woodpecker, and consulted 
with the FWS about the practices. The FWS approved the practices 
with monitoring requirements. Ultimately, the Sierra Club sued the 
USFS, alleging that the management practices violated, inter alia, 
section 7 of the ESA, because they threatened the continued exist- 
ence of the woodpecker. The United States Court of Appeals for the 
Fifth Circuit (Fifth Circuit Court of Appeals), upholding the district 
court judgment, ruled that the USFS, even after consultations, had 
the burden of determining whether its siivicultural practices YK- 

lated section 7 146 

4. Bzalogical Opinion -At the conclusion of formal consulta- 
tions, the consulting agency issues its biological opinion. This apmmon 
provides the consulting agency's views on whether the proposed 
action is likely to jeopardize the continued existence of any listed 
species or critical habitat 'li The consulting agency can issue two 
general types of opinions: the "no Jeopardy bialoglcal opinIon,''l@ 
and the "Jeopardy biological opinion."l4B If the consulting agency 
issues a jeopardy opinion, it must identify ' rerulonable and prudent 
aiternatwes,"~~o if any, that will allow the action agency to go for- 
ward with the action The reasonable and prudent alternatives can 
not change the basic design and scope of the project They are simply 
other methods of accomplishing essentially the same objective, with- 
out the negative impacts. 

In Greenpeace o l+onklzn,ljl the Nn th  Circuit Court of 
Appeals stated the standard that biological opinions must meet to 
survive review on an "arbitraly and caplicious" standard Green- 
peace alleged that the NMFS had violated section 7 by issuing a no 
Jeopardy biolo@cal opinion allowing excessive pollack fishing. The 
paiiack are the main food source of the endangered stellar sea lion 
The Ninth Circuit Court of Appeals ruled that the bioiogcal opinion 
was adequate, even though it relied on some data that was uncer- 

"'826 F2d 428 (6th Clr 1881) a€ts Sierra Club \, Lyng. 681 F Supp 1260 

"#Id at439 
"-6OCFR 3402 14(g1(19811 
"aid 5 402 14(h) Thli opinion states that the proposed agency action 13 not 

Irkell to jeopardize the continued euatenee of a listed species or entresl habltaf 
Theleopard? blalogcal ~ p i n l a n  states that the proposed action IS hkeh to 

jeopardize the cmtlnued eu~fence  of B liced species or  illl leal hahilac 
""Id ReaJonable and prudent sllernafliei ale altername actions that can (1) 

he implemented by the action agency. conmstent with the intended pu'poee of the 
action. within the authority andiurisdlcfion of the action agency, ( 2 )  are feehnrcally 
and econamreally leallhle, and 131 UIII %%old the likelihood ofjeapardlrlng the canlm- 
ued existence of the listed species or ~rifical habitat 

( E D  Tex 19881 

'j'S82F2d 1342(9thCir 1992) 
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tain, and could not accurately predict the mpact on the sea lion.1s2 
As long as the NMFS analyzed all of the available data. and premised 
its opinion on a reasonable evaluation of that data, the opinion was 
aeceptable.ls3 

5. Incidental ?hk.--lf the consulting agency issues B no jeop- 
ardy biological opinion, OP a Jeopardy opinion with reasonable and 
prudent alternatives, it also includes an incidental take state- 
ment 1- This statement sets forth how many individual members of 
a species can be taken permissively in conjunction with the action 
agency's proposed action This recognizes the impossibility of not 
taking some members of a species when implementing an action. As 
long as the requirements of the incidental take statement are met, 
the taking is lawful.lJS The incidental take statement also contains 
measures the action agency must takeI66 to minimlze the impact of 
the taking, as well as monitanng and reportmg requirements. 

6. ImpkmmkztionRemrd gfSection l-Haw well has section 7 
worked? Although it raised fears among developers of widespread 
cancellation and delay of projects, the numben do not bear these 
apprehensions out. Of the consultations conducted between 1979 
and 1986, less than one percent resuited in jeopardy opinions.'67 
Between 1982 and 1984, the FWS conducted 18,670 eansulta- 
tions.16e Of these, only 922 were formal consultations; and of these, 
only eighty-six received jeopardy opinions. Of these eighty-su, only 
fourteen projects were cancelled In the vast majority of cases, 
the action agency was able to design mitigating measures into the 
projects t o  avoid conflicts with endangered species.160 
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Delay has not been a serious problem either. The 9 2 2  formal 
ConSUltationS that took place between 1982 and 1984 averaged only 
fifty days. Even those resulting Ln jeopardy opinions required an 
average of only ninety days.161 

The use of formal consultation has decreased dramatically. Far- 
mal consuitations made up approximately thirty-eight percent of all 
consultations m 1979. but only four percent ~n 1989. '*'  Part of this 
decrease was attributable to the additional time and cost of a formal 
consultation. Although the number of conwitations conducted 
annually has increased fourfold, the FWS consultation budget 
remained roughly constant Another part of the decrease was caused 
by the increasing knowledge and experience of the action agencies 
in planning and assessing projects Overall, section 7 has succeeded 
in Injecting endangered Species consideration into the planning and 
implementing of federal actions. 

7 Duty to Conserve Species.-Sectmn 7(a)(l) of the ESAIe3 
requires ail federal agencies to "carry out programs for the conser- 
vation154 of endangered species and threatened species listed pur- 
suant to section 4 of this act' 'lbs In the early years of the ESA, 
section ?(ax21 received most of the attention as litigants sought t o  
define agencies' duties to avoid jeopardizing listed species.'e6 
Recently, section 7(aXI) began to attract attention from courts, 
agencies. and litigants, as the importance of agencies' duties to con- 
serve species became more appreciated 

While the duty to conserve listed species under section 7(aX1) LS 
mandatory, the agencies have substantial latitude in Selecting and 
implementing their programs They have more discretion than they 

mg elternare habitat, revegetation of dmuibed are-. off-ste reintroducflon and 
recowry public education plans. and chanang use regulations for  Public uaterwajs 
and boatrentals 

' * ' I d  at80 
"'Id 8181 
hea16L S C  §1536(aX1)~19881 
)*'The t e rm '  ~001enat10n' means 
To use and the use of d l  methods and procedures K hich are neceuaw t o  
bnnn ani endangered bpecler  or threatened species t o  the pmnf at x hlch 
the mea~ures provided pur~uanl I o  this act 8re no longer neces-ary Such 
methods and procedures include but we not limited IO. all aetlvltlei 
arsociafed with ~eienrific re~oumes management such - research 
census la* enforcement. habitsf acqui~irion and m ~ i n l e n i n ~ e ,  pmpaga 
tion live rrappmg, and lransplanfarmn and. ~n the exrraodinnn Cme 
ahere population preamrei Within B *>en eeosyirem cannot be other 
~ i s e  relre\ed may include regulated taking 

I d  5 1832(31 
1"'M 

"'Kdbourne suprnnore04.ar664 
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have in meeting their section 7(aX2) 0biigations.~6~ Unlike the man- 
datary findings of section 7(aK2), the consulting agency may provide 
"conservation recommendations" with the biological opinion. 
These recommendations are "advisory and not intended to carry 
legal force."160 Unlike the detailed regulations promulgated to 
implement section 7(aXZ), the consulting agencies have not issued 
regulations implementing section 7(aXI). 

Like section 7(aX2), section 7(aX1) contains B provision requir- 
ing consultation with the Secretary in "utilizing [the agencies'] 
authorities in furtherance of the provisions of this act . , .""o h'ev- 
enheless, the agencies interpret these consultation requirements 
less strictly than those in section 7(aHZ). The lack of mandatory 
regulations covering these consultations tends to support the action 
agencies' views. Courts have recognized that agencies have consid- 
erable discretion in carrying out their conservation duties under sec- 
tion 7(aX1). 

The first court to address section 7(aX1) WBS the Supreme Court 
m %nessee Valley Authority 0. Hill.171 In Hill, the Court firmly 
rejected the notion that an agency's primary mission took priority 
over its duty to conserve listed species, noting that Congress care- 
fully had omitted any such language from the final version of the 
ESA.172 
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increased flow of water into Pyramid Lake was necessary to con- 
serve and recover the cui-ui. 

The Paiute Indian Tribe, which lived along the lake, sought to 
eryain the Navy outlease program, claiming it violated the Navy's 
duty not t o  jeopardize. and to conserve, the cui-"I under sections 
7laX21 and 7laX11 of the ESA The district court ruled in favor of the 
Navy on both provisions, holding that nonmterior agencies are enti- 
tled to "some discretion'' m carrying out their duties to conserve 
hsted species under section 7(aX1)."4 

The Ninth Circuit Court of Appeals affirmed, holding that, as to 
the section 7(aX2) claim, the Navy's reliance on FWS "no jeopardy" 
opinions was not arbitrary and c a p n c 1 0 u s . ~ ~ ~  The court also 
addressed the section 7(aX1) claim, holding that federal agencies 
have some discretion in carrying out conservation activities, but 
rejecting the Navy's position that the degree of conservation exer- 
cised only needed to be "consistent with the agencies' primary 
goals.""b The circuit court rejected the Paiute Tribe's contention 
that the Navy must rnpiement the tnbes'a conservation plan, finding 
that the tribe's plan would have only an insignificant impact on the 
water levels in the lake. The court reasoned as foiioas. 

An insignificant conservation measure in the context of 
the ESA IS axymoronic, if the proposed measure wiii be 
Insignificant in its impact, haw can it serve the ends of 
conservation, and thus be a "conservatmn measure?" lh 
require an agency to implement such a measure would be 
ill-advised. This position . . . coincides with the warding 
of the Act, which . . . defines conserve to mean "the 
use of ail methods and procedures which are necessary 
to render a species no longer subject to the label 
endangered ' '177  

The court specifically distinguished Pyramid Lake from Hill, noting 
that in Hill ,  the Supreme Court was faced with the almost certain 
eradication of B species. The Court also placed weight on a series of 
mitigation measures the Kavy offered to implement to help the 
cuiui 
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Although @,ramid Lalie is instructive, a great deal of uncer- 
tainty as to the scope of section i(aX1) remains. The circuit court 
was not faced with a case in which a listed species was likely to be 
extermmared, or an alternative conservation measure which was 
clearly superior to the one advanced by the agency. The most that 
can be gleaned from the holding is that a federal agency, in c a w i n g  
out its conservation duty under section i(aXI), will be granted 
"some discretion" in selecting a conservation program. Future cases 
will have to determine the remaining scope of section 7(aX1). 

D. PmhibztedActs 

Section 0 of the ESAlTB prohibits a wide range of conduct 
applied to endangered species. The most significant is the prescnp- 
tion against "taking [any endangered species) within the United 
States or the territorial sea of the United States."17Q Like other key 
terms in the ESA, "taking" is defined braadly.lso 

Unlike section i-which applies only to federal agencies-the 
prohibition against taking endangered species under section 0 
applies to "any penon subject to the jurisdiction of the United 
States."lS' This includes Individuals, corporations, and local, state, 
and federal governments and agencies.182 Accordingly, section 0 reg- 
ulates private and public conduct. Violators of section 9 are subject 
to criminal and civil liabiiity.183 The general taking provisions are 
reasonably clear and merit little discussion. What is not well settled, 
however, is whether section 0 can be used to stop adverse habitat 
modification by private parties. 

1 .  Adverse Habitat Modification.-Section 7 of the ESA pro- 
hibits federal agencies from engaging in any action that would 
"result in the destruction or adverse modification" of &n endm- 
gered species' entical habitat.15' In contrast, section 0 does not 
expressly forbid adverse habitat modification. It does forbid. how- 
ever, "harm" to an endangered species. If the definition of harm 
extends to adverse habitat modification, section 0 can be used to 
regulate private-that IS, nonfederal-iand development practices. 
If so, section 0 likely will exert an enormous influence on land use 

"'16U.S.C. 5 1538(18SSI 
"Bid 8 163S(aX1XBl(18SSl 
>Bold 51632(183 SeeakommonoleO 
'%lid. 5 153S(aXIl 
1821d. $ 1132(i3). 
'831d $ E 4 0  Adefense toprosecutionforrakinganendangeredspeeies~n that 

the defendant committed the offenre b a e d  on B goad faith belief that he wm acting in 
self delene.  or detense of another, from attack by the endangered 8peciea 

,"id B 1536(aK2) 
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development law in the years to come. Therefore. section 9 has been 
termed "perhaps the strongest and most far-reachmg provision of 
the Endangered Species Act '''m 

The ESA does not define "harm " However the Secretaries of 
Interior and Commerce define harm in their implemenring regula- 
tions as "an act uhich actually kills or injures wildlife.' 186 They 
include in this definition "significant habitat modification or degra- 
dation where it actually kills or ilyures wildlife 

The K m h  Circuit Court of Appeals addressed this issue in Pal- 
ila u. Hawaii  The endangered Palila 1s a bird whose 6018 habitat 
is the slopes of Mauna Kea on the Island of Hawaii.150 The State of 
Hawan completely owns the Pallla's critical habitat The bird 1s 

entirely dependent on the mamane-naio woodlands for food and 
shelter. and eats the pods flowers. buds. berries, and leaves of the  
mamane and naio trees The Hawaii Department of Land and Kiatu- 
ral Resources (Hawan) introduced species of feral goats and sheep, 
and later the mouflon sheep,leO to the mamane-naio woodlands for 
the ewoyrnent of sport hunters. These goats and sheep fed on the 
mamane trees and allegedly posed a mortal threat to the Palila The 
plaintiffs claimed that by mtroducmg the goats and sheep. Hawaii 
had harmed the Palila and therefore committed a taking under s e c ~  
tion B of the ES.4 101 

The district court ruled in fa ior  of the Palila finding that the 
introduction of the mouflon sheep constituted " h a m "  under the 
Secretaw's  definition.^^^ by 'causing habitat degradation that could 
result m ex t inc t ion ' 'LQ~ On appeal. Hawaii claimed that the Secre- 
t a n  interprered the term "harm ' too broadly because harm 
included not only direct killing or mqunng, bui also indirect harm 
by "impairment of essential behaiiar patterns via habitat 
modification "l* i  

' ' 1 ~  
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The Ninth Circuit Court of Appeals rejected Hawaii's argument, 
finding that Congress intended to  define "take" in the broadest 
possible way to include every conceivable way a person could take 
an endangered species.lS6 The court heid that the Secretary's inter- 
pretation followed the piam language of the ESA in protecting eco- 
systems on which endangered species depend.lS6 

Although the CLrcuLt court left open the issue of whether habi- 
tat modification that only retards Species recovery constitutes a tak- 
ing, it f imiy established-at lemt in the Ninth Circuit-the validity 
of regulating land use under section 9 of the ESA. 

Recently, the United States Court of Appeals for the District of 
Columbia Circuit (D.C. Circuit Court of Appeals) considered this 
same issue and reached the opposite conclusion in Sweet Hone Chap- 
ter ofCommunttiesv. Babbitt.'O' The court ruled that the expansive 
definition of " h a m "  contained in the FU'S's regulations was invalid 
and unjustified b a e d  on the p i a n  meaning of the statute 

The court found that Congress, in enacting the ESA, meant to 
impose broad duties on federal agencies and narrow duties on pri- 
vate parties. Section 7 contains specific prohibitions an modifying a 
critical habitat, while section g does not. The court, beiieving that 
this distinction was purposeful, drew support from section 9's defmi- 
tion of "take"L8B Congress used the t e m  "harm" in a series with 
nine other words that all connoted direct ilyury to species. Because 
the doctnne of mscttur a soczis requires that wards grouped 
together be given similar meanings, the court reasoned that "harm" 
should be interpreted to mean a direct assault on a species.lg0 

The D.C Circuit Court of Appeals found that habitat moddica- 
tmn that only indirectly impacts on a species does not constitute 
" h a m "  This IS the better reasoned approach, preventing the FWS 
from extending, by regulation, the section 7 federal agency habitat 
mles to  private parties under section 9,  which LS especially agmfi- 
cant because section 9 carries criminal penalties. 

Because the FWS has refused to designate cnticsi habitat m 
most instances, this opinion removes one of the most potent 
weapons preservationists have to  prevent habitat modification or 
destruction on public and private land. How the split between the 
circuit courts will be resolved remains to  be seen. 

1B9Sueer Home Chapter of Communities Y B a h h m  Yo 02-5255, 1904 U S  
APP LEXIS 4341 at '6  (D C C s  hlar 11, 1804) 
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2. Lauful Ihking.--ln some instances, the ESA authorizes the 
taking of endangered and threatened species. Takings authorized by 
an incidental take statement under section 7, or for legximate s e i t  
defense, are two examples Another instance of lawful taking is in 
the "extraordinary ease where population pressures within a w e n  
ecosystem cannot be otherwise reiieved."ZW Takings under this iast 
circumstance are considered conservation memum that aid the spe- 
CleSl SUlYlVai 201 

E. Ezmpt ions  

In the wake of the Tellico Dam decis ion,"Jz  Congress exten- 
sively amended the ESA in 1978. Surprised by the piam language in 
their own law, many lawmakers admitted that they were unaware 
that the ESA w o u l d  protect the iowiy snail darter, along with more 
majestic species, like the bear and eagle.203 In response, they created 
a complicated exemption process under section 7 af the ESA 

1.  The Endangered Specws Committee -Congress selected the 
Endangered Species Committee (Committee) as the mechanism to 
r e v i e w  applications for exemptions 2a Known variously as the "God 
Committee" or the "God Squad" for them supposedly divine power 
over endangered species, the Committee is chaired by the Secretan 
of the Interior and IS comprised of SUL cabinet level officials and one 
member, appointed by the President, from each state affected by the 
decision 205 The Committee h u  broad authority to receive evidence 
and grant exemptions. but its decisions are subject to Judlclai 
rewew.Z~~ 

2. Procedures.-A federal agency, state governor, or permit or 
license applicant may apply for an exemption, as long as the party 
has completed consultation with the consulting agency under sec- 

"'i ld  5 1536(eX2) The cabmet-level officials are the Seerefalies of the Depart 
ments of Agrreulture, Arm). and Inferlor, plus the Chamman of the Councll of Eco 
nomlc Adwmm, rhe 4dmmlstrarar of the EPA and the hdmlnlrrraror of the ULLlonal 
Oceanic and Atmospheric Adrniniifrafron 
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tion 7(aW2), and received a jeopardy biological On receipt 
of the apphcatian, the Secretary of the Interior must make certain 
threshold determinations. If the applicant satisfies these pre- 
requisites, the application qualifies far consideration by the 
Committee 208 

The Secretary of the Interior prepares a report on the  applica- 
tion for consideration by the  Committee. To w i s t  in developing a 
record far the report, the  Secretary may appoint an administrative 
law judge to conduct a hearing. The report generally wiii discuss the 
merits of the application, including the benefit8 of the proposed 
project, the  availability of reasonable and prudent alternatives, 
and any appropriate and reasonable mitigatmn and enhancement 
meBsuies.2os 

The Secretary of the lntenor submits the completed report to 
the full Committee for action. At least five members must concur to 
approve an exemption The exemption is granted if the Committee 
detennines:z10 

*O'M $ 1536(gX11.5OC F R  $ 4 6 1  02(c1118821 Th~~ppbeatlonmustbeaeeom- 
panned by complete documentation, afudws. and jusllflcafion for the proposed 
exemntmn 

s"l6 U S  C $ 1536(gX3XA) (18881, 60 C F R  B 452 03 (18821 The threahold 

I Whether any required hloloacd 816esm!eni wsncondueted. 

determinations me m iollowp 

3 Whether the federal agency and any permit 01 Ueense appllcant have 
refrained from making any irreversible 01 irretrievable e~rnrnilme~f of 

s0s50C F.R 8452 04(18821 ThereponwillcanfarnIhefolloning 
1 The availabihty of reasonable and prudent alternatives to the p a .  
posed action. 
2 The nature Mdenenlofrhebenefitsofrheproposedaefion. 
3 The nature and extent af the benefits of alternative cou~ses of action 
COnslstent with conserving the species or the critical habitat, 
4. Asummaryof the e\ideneeconcerningwherher the proposed a ~ f l o n i ~  
m the publlc interest, 
5 .  A summaryotfheevideneeeoncemingwhetherfheproporedacllonI. 
of repanai Or "aflOnal slmdlcance, 
6 Any appropriate and reasonable mlllBarion and enhancement mea- 
sures which should be considered bi the Commltfee m Danting an 
excepfmn. and 
7 Whether the federal agency and permit or license applicrnl d any, 
have refrained from making any lrrevenihle or irretrievable commrf- 
ment oi re%YICes 

""Id 5 453 03 

rebO"rCe3 
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1 KO reasonable and prudent alternatires to the proposed 
action exist. 

2 The benefits of such action clearly outneigh the  bene^ 
fits of alternative courses of action consistent x i t h  con- 
sewing rhe species or its critical habitat and such action 1s 
I" the public interest 

3.  The action 1s of regional or national sigmfmmce. and 

4 .  Yeither the federal agency concerned nor the exemp- 
tion applicant made any irreversible or irretrievable com- 
mitment of ~ P S O U ~ C ~ E  

9 EsmLptmn R e c o ~ d  --In 1976, Congress ordered the Commir- 
tee to  consider exemptions for the Teiiico Dam and the G r a ~  Racks 
Dam on the Laramie River in Vyoming.z" In the Gray Rocks Dam 
case. the Committee granted the exemption. in the Teiiico Dam case. 
it did not 212 

The Gray Rocks Darn case involved the endangered whooping 
crane The Committee voted unanimously to grant the exemption. 
with mnigation and enhancement measures designed to reduce the 
threat to the birds 213  The mitigation and enhancement measures 
required the establishment of a conservation trust fund to maintain 
the critical habitat and the careful monitoring of water withdrawals 
from the dam.214 

In the Teliico Dam case. the Committee carefully considered the 
benefits of the dam and the costs associated with obhteranng the 
Litrie Tennessee River These costs included the eradication of the 
snail darter and the loss of the cultural. recreational and archeologi- 
cal value of the rirerside way of life The Committee voted unani- 
mousiy to deny the  exemption 9 1 5  

After this decision. legislation was introduced m the Senate to 
abolish the Cornnntrpe, buc was defeated Ultimately. Congress 
voted in 1980 ID exempt Lhe Teiiico Dam from the ESA 216 
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These were the  only two decisions the Carnrnittee made until 
1992, when the BLM sought exemption for forty-four timber sales in 
Oregon. The proposed timber sales threatened the critical habitat of 
the northern spatted owl, a threatened species In a somewhat 
bizarre procedural aetting, the BLM--a division of the Department of 
Interior-was pitted against the FWS-also a division of the Depart. 
ment of Interior-finally appealing to the Committee, chaired by the 
Secretary af the Intenor.217 The heanng consisted largely of a battle 
of science and biology between proponents and opponents of the 
Spotted owl and the old-growth ecosystem of the Pacific Northwest. 

The Committee ultimately voted in favor of the BLM timber 
sales. Their decision was Bonn challenged, however, when citizen 
groups sued the Committee alleging that lmproper ex parte cammu- 
nicstions between the White House and the Committee tainted the 
exemption process In Portland Audubon Soczety u. Endangered 
Species Cmmitlee,z18 the  Ninth Circuit Court of Appeals agreed 
with the a t m n  groups that ex parte communications, if they 
occurred, were improper.2lg 

The p u b i d s  nght to attend ail Committee meetings, par- 
ticipate in all Committee hearings, and have access to all 
Committee records would be effectively nullified if the 
Committee were permitted to base its decisions on the 
pnvate conversations and secret talking points and argu- 
ments to which the public and the participating parties 
have no  access.^^^ 

The circuit court ordered the Committee to conduct a thorough 
investigation, and the final chapter on the Spotted owi story remains 
unwrLtten.2Z1 Other proposed sales of timber from old-growth BLM 
forests in Oregon also are tied up in litigation, casting doubt an the 
significance of the Committee's 

In many ways, the Committee has not lived up to its billing. It 
has issued only three decisions in the almost fifteen years since its 

~~ 

Z"Kathleen n e v e r  The Endangered Spscws Cmmtttee h4 WtaoTd m the 
>Maen Brhtnd the CurLatn7, 22 E i i 7 i  L 1097 (19921 In addition to the BLM and the 
FWS, lntelvenrng PBrtleJ from enrironmenfal gmoups, the timber lnduafly umber 
workers, mYnlClpallftes and the Stare of Oregon were involved Id 

"B884F2d1534(9thCir 19931. 
*"Id Bt 1546 The allegations consisted a1 news reports, based on two m o n y  

mDuJWhlteHoursourcer.fhalcla~edatleartrhree' GodSqund 'memberseamefo 
the White House I o  receive mesure  to mmt the exemotian Id .  ai 1638. 

zzl ld at  1549 
***Trever,m&vonofe217. 81 1101 Afederddistnclcounhasiarueda~rehmi- 

nary ~wunction halting timber bales on BLM land m Oregon to protect the awlfed owl. 
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creation.223 It has not proven to be an easy way around the strict 
requirements of the ESA. as opponents feared in 1878 On the other 
hand. 11 has served to deflect criticism from the ESA and Its priority 
of species preservation above ail Organizations that might have 
gone to Congress for relief from unfavorable FWS op~nions can be 
asked to prole their cases to the Committee first. where their eco- 
nomic concerns can be aired 

4. Ahtiom1 Dejeme Ezmptzon.-The ESA Contains a broad 
exemption for national security reasons. "Notwithstanding any 
other provision of this Act, the Committee shaii grant an exemption 
for any agency action If the Secretary of Defense finds that such 
exemption IS necessar) for reasons of national secunty."2" This 
exemption is not subject to the discretion af the Committee, but LS 
dependent only on certification by the Secretary of Defense. The 
Army views the exemption as an extraordinary remedy, to be 
invoked as a measure of last resort in wartime.zzs It has never been 
used 

With an understanding of the problems of extinction. and the 
mechanics of the ESA, I now turn to my central theme-the Army's 
environmental program, its experiences with endangered species, 
and the prospects for success in its future ConSerYation effons 

1V The Army and Endangered Species 

A. A m y  Enurronmnfal Program 

The modern environmental movement began In the late 1960s 
Although not widely appreciated, the Army, 1" several important 
respects, was a t  the forefront of this movement.227 
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Like other large public or private organizations of the time, the 
Army did not fully appreciate the magnitude of the environmental 
challenges it confronted. Although some notable succemes occurred, 
the Army's compliance record was inconsistent, and no overall Strat- 
egy eusted for incorporating environmental objectives into the 
Army's mission. 

By the late 19808, this situation improved, with the formation 
of the Army Environmental Law Division within the Office of The 
Judge Advocate Generai,2ze and the Army Environmental Office, 
within the Office of the Chief of Engineers. Overall coordination of 
A m y  environmental policy was vested in the Assistant Secretary of 
the Army for Installations. hds t i c s .  and the Environment. and the 
Deputy Assistant Secretary of the Army for Environment, Safety, 
and Occupational Heaith.228 

By 1992, the Army had developed and largely implemented an 
ambitious environmental program. The Army allocated more than $2 
billion in support of the progam that year.230 In 1992, the Army also 
articulated a comprehensive environmental strategy designed to 
carry it into the twenty-first century. The linchpin of the strategy IS a 
concept of envmnmental stewardship; the idea that the Army 
received the nation's land and vital resources in trust, and must 
manage the land and resources wisely for the benefit of current and 
future generatians.231 

The strategy is built around plans to achieve success in four 
major environmental functionai areas:*32 compliance with environ. 
mental laws; restoration of previously contaminated sites, preven- 
tion of future harm; and consewation and preservation of natural 

Preserving biological diversity and managing endan- 
gered species issues is part of the conservation piiiar, 

zssThe Environmental Lpw DhMon w v c 8  ~1 ~uunrel in envimnmenfal hfiga- 
tlon. and advises the A m )  staff and m w r  command element8 on 8 full range af 
whcy and e~mphanee mues. 

**'The Secretary of the A m y  and the Chief of Staff of the Army have ullimafe 
respnsiblllfy and control over the A m y  enviramenfai pmgrm 

[hereinafter ARMY Sm~mor] 
2311b ensure the future buccesg af the A m y  and the nation, the A m y  pledged 

to be ' a national leader in environmental and naruml resoulee stewardahlo for me- 

~ ~ W V ~ D S T A T E ~ A ~ J Y ,  E~YIROMEYT~LSTR*TE:CY ihmTHE ~ ~ ~ P C E N T U R Y  31 (i9ezi 
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B Tkhe A m y  and Consewation 

Expecting the Army to act as a steward of environmental 
resources 1s not a new concept. The military has supervised or  man- 
aged public lands since 1823 Before the National Park Service 
and the United States Forest Service were established, the Armed 
Forces managed the national parks and forests. Army eng~neers built 
roads in Some national parks well into the 1920s  L35 During World 
War 11, che Army acquired millions of acres of new lands for training 
and housing the eight million soldiers that would enter the ranks 
during the war Army enpeers  conducted ma~or conservation activ- 
ities on portions of these lands, including erosion and dust control 
projects and forestry actinties.llb Following World %iar 11, the ser- 
vices were given responsibility for manaang wildlife resources on 
them installations.33' Today, the Armed Forces administer over 
twenty-fire million acres of public lands.238 

C. Eiidangered Species .Iloremenf 

Endangered or Threatened species listed under section 1 a1 the 
ESA have been found at suty-three Army installations 23Q These 
include fifty-set en endangered S P B C I ~ E .  forty-three threatened spe- 
cies. and several hundred candidate species."0 These species pre- 
sent special challenges far commanders and natural resource man- 
agers. Although official palicy requires the Army to be a leader in 
conserving listed S P ~ C I ~ S , ~ ~ ~  the Army's record has been less than 
perfect. Brigadier General Gerald Brown, then Director of Enviran- 

?',Id at 30 One af the prime reasons for acquiring the national ml l~ la r )  parks 
uasthe miln~n.  training offered b) rrud)mgthe ch i1  ~ a r  batrlefields The Army w a  
in charse of admmstenns these nallmal batflefieldi m f d  1933 Id at 32-33 D u n w  
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mental Programs, in a memorandum to ail Army elements, stated as 
foiiows: 

The Arm> continues to experience serious problems in 
meeting its responsibilities under the Endangered Species 
Act of 1973 (ESA). ESA requirements have had a signifi- 
cant impact on training operations at  Fort Bragg and have 
the potential to  significantly restrict Army training opera- 
tions at  other installations Therefore, it  isrmczal that the 
A m i  adopt policies and procedums that will provide for 
more effective endangered species management and 
redwe  the conflict with mission requtronenU.24Z 

On February 15, 1994, the Army issued comprehensive guid- 
ance on its management of endangered and threatened s p e c ~ e s . ~ ~ ~  
This guidance provides a blueprint for the future of endangered 
species management within the Army. 

The guidance revolves around the following simple but cntical 
directive: "Mission requirements cannot justify actions violating the 
ESA."244 Given the nature of the Army mission-that IS, deterring 
and fighting wars-this is an astounding statement. It appears to give 
a higher priority to protecting endangered species than It does to the 
Army's warfighting mission. This depth of commitment is especially 
evident when contrasted with the private sector, where the attempt 
to protect even a modest remnant of old-growth habitat has evoked 
storms of protest from the affected economic interests and 
polit~ians.2'6 

The central tenet of the ESA is a species-by-species approach to 
protecting endangered plants and animals that provides no protec- 
tion until a species is well advanced on the path to extmction. Many 
severely criticize this strategy as costly and 1nefficient.246 In con- 
trast, the Army guidance adopts an ecosystem approach to pre- 
serving species, and specifically recognizes the value of biological 

241Memorandum. Gerald C Brawn, Director of Environmental Progamr, uep I 
af Army Office of the Chief of Enaneers, to all Army elements. subject Endangered. 
Threatened SDeCIs Guidance (Jan 26 IBB3l femnhmir added) 10" file with aulhori 

z'3Anar G u a ~ h c ~ ,  supra "ate 241 The Arm) developed this guidance after an 
eXhaYSfive r e v ~ e v  of Army endangered ipecles LIQuel conducted during 1992 and 
1993 byadepanmentalle~elt~kforceeommir~ianed byfhe Army Chief of Staff 

#"Id at  1 
>*jThe author B intent E not to belittle the nature of the confroieiii m\olvmc " I  

the timber induan and the northern spotted owl in the pacific nDRhweSt The pomt 
Is that the Jlsnifleance of these interest3 pales when compared to the defense of the 
Lnlted Sfsfei  and therefore the commitment of the A m v  leaderrhim to the ESA 
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diversity and protecting species before they are in danger of 
extl"Ctl0" 247 

This commitment goes beyond the requirements of the ESA and 
vaults the A m y  to the forefront of presewatmn science. How did 
this occur? The answer is best divined by examining case studies of 
three endangered species whose fate has become intertwined with 
the Army's fate. The species are the red-cockaded woodpecker, the 
Mexican gray wolf. and the desert tortoise. 

V Endangered Species Case Studies 

A. The Red-Cockaded Woodpecker 

[!]he voluminous midence.. introduced tn the trial of this 
cme leaues the court with thefinnpersumzon that we are 
presiding OBW the last righe ofthis cohabitant ofthe blue 
p l a ~ t  148 

Picoides borealis, commonly called the red-cockaded wood 
pecker (RCU'), IS an eight-inch, zebra-stnped, black and white wood 
pecker found only in the pinewoods of the southeastern United 
States.249 The bird takes its name from a mai l  red patch. or cockade, 
on the side of the male's head that it displays during courtship and 
other times of high excitement Anywhere from 3000-9000 RCWs 
Stili exist--all in the United States The largest concentrations of 
RCWs are located in the coastal plain forests of the Carolinas, Fior- 
ida, Georaa, Alabama, Mississippi, Louisiana, and eastern B x a s  
The RCW is found on eight Army instaliatians in the southeast, 
including relatively large populations on Fort Benmng, Georgia, and 
Fort Bra@, North Carolina. The battle to  save the RCU' IS for the 

""Anvi G u o ~ w r  supranote 241 at2-3 Thheguldanceprawdeias f o l l o u ~  
Biologcal diveriit) IS i m p r r a n f  m maintaining a waliu eustence for 
humans The Arm) recognizes chat nifual ecaayslemr pia, a vital role in 
mmmrammg B hed th )  environment U ~ f u r a l  ecoiyifem~ can best be 
maintained by ~rotec fmg the brolopcal d n e n i t y  of natural organismi 
and the eeolopeal pcoceses that the) perform The Army also recog- 

must be protected as threatened and endangered 
Id 

i"Slerra Club Y Lyng, 684 F Supp 1260. 1268 (E D Tex 1988) oJrd Slerra 
Club 5 Yeutter, 826 F2d 428 (5th Clr I9Sl) Lung dealt uith the demise of the red- 
eockaded uaodaeekerm rhe nsfionalfare~rsofTexas 
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most part lost on private lands; eighty-four percent of the buds live 
on federal property, either on military reservations, wildlife refuges, 
or national forests.z60 This is true even though seventyfive percent 
of the nation's pine forests are privately owned. Very few privately 
owned pine trees over eighty years old still exist.z6' Those that do 
are rapidly giving way to hardwood species, as man dutifully pre- 
vents forest fires.2jz 

The court in S i m a  Club v. Lung253 described the RCW as being 
a rather "undistmguished woodpecker" not well adapted to the 
realities of twentieth century America. "This woodpecker makes no 
g e a t  or even neces- contribution to ecolagical balance, his song 
is unremarkable, and his plumage cause8 no heads to turn . . . the 
red-eockaded woodpecker's chief clam to fame is the fact that it has 
succeeded in having its name inscnbed on the endangered species 
list ' '$51 

1. Biology -The world contains approximately 200 Species of 
woodpeckers. Of these, twenty-one live in North America.z6s Wood- 
peckers evolved as specialists in using their bills to construct shelter 
and forage for food in wood. Woodpeckers developed specialized 
legs and toes, far gasping vertical tree trunks; strong, wide tail 
feathers for bracing against the tree while pecking; and powerful 
neck and shoulder muscles to provide force, and to absorb the inces- 
sant pounding inherent in their work.2bn The woodpecker's tongue 
has evolved into a remarkable tool for food gathering. It may pro- 
trude several inches beyond the tip of the bill, and has a horny, 
spined tip used to skewer e b s ,  beaties, and other insects it dis- 
coven within the bark or sapwood of a tree. 

The RCWs are specialists among speciaimts, because they are 
the only woodpeckers known to construct shelters, or cavities, in 
living trees. All other woodpeckers construct cavities in dead trees 
in which they can more easily manage the decaying wood. While 
other woodpecken can conStruct B cavity within a week, an RCW 
cavity generally takes over one year to buiid267-an extraordinary 

IjYld. at 162. 
*"Id OF 63 mllllon acres of pnvalely owned pine forest, only 2 5% are over 80 

"zld sf 2 1  Hardwood mees are more vulnerable t o  fire than plne trees. Fre- 

~ s 3 S m a C l u b v  Lyng,684F Supp ar1265. 
~ Y M C F * R L * N E , N P ~ ~ D ~ ~ ~ ~ ~ .  a t 2 1  TheRCW harbeenprorected~anendan- 

geredspeclensinee 1068, m t h e p r e c u ~ r a c l L o r h e E S A .  
*bald 81 40 n 267 
*"Id af44-48 
*"Id at76 

years old. and 6% are over 80 yean old 

quenfwildtiresrendfoelear the hardwwds, and perpetuatethe pine forest. 
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Investment af time and energ? The RCW prefers live pine trees that 
have been infected with a fungus called "red heart. ' The red heart 
fungus weakens the inner wood of a pine tree (the heartwood] and 
allows easier excavatmn.3i8 Howexer. the RCW apparently cannot 
tell nhich trees are infected without excavating through the bark 
and the hard outer sapuood and Into the heanwood. Consequenrlg 
the bird may have to make several abortive attempts at  cavity build- 
m g  before it locates a tree infected with red heart 258 

Once the RCW excavates a suitable cavity, 11 may use it for 
many years The RCR does not migrate, but roosts and nests in the 
trees year round The cavity provides a warm, dry, defensible shelter 
that enable RCWs to successfully raise a larger percentage of its 
young to aduithood than ordinan. branch-nesting birds.26'' 

The RCW also forages for food in the pine trees. Its diet conmts 
mainly of ants and beatlei discovered within the bark and sapwood 
of pine trees Older trees provide better foragmg habitat than yaun- 
ger trees because the cracks and CTIVICBS of the older trees are more 
likely to shelter the insects preferred by the RCW Each colony of 
RCIYs requires about 126 acres of high quality, old-growth habitat 21,) 

The RCR lives m a group called a clan. A clan consists of a 
mating pair with young and sometimes older offspring who remain 
WiKh the natal clan A colony ConSIStS of several cavity trees occu- 
pied b) a clan Csually ail the cavity trees wlil he within a circle 
1500 feet  h ide ,  and several cawty trees may be under construction 
at the Same time 281 The clan has only one mating male. and he 
VlgOlDUEly defends his territory against rivals 

The RCW IS a cooperative breeder, meaning nonmating mem- 
bers of the clan assist the breeding pair in raising the young Zh4 The 
"helper" hirdi assist in feeding the young. defending the terntory 

J 

'"Id at ?Ob 
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and maintaining the physical plant af the colony. Interestingly, the 
helper birds are ail male offspring of the mated pair, who apparently 
elect to spend an extra season at home before striking out an their 
own. Female offspring leave the colony as soon as they reach 
aduithood.286 

The affinity for red heart infected pine trees is B major reason 
for the decline of the RCW. Red heart generally does not affect 
young, strong trees. Pine trees are not susceptible to the fungus until 
they are sixty to eighty years old. The best trees for RCW cavities are 
usually 100 y e a n  old or more. This schedule is not compatible with 
the modern timber industry, which prefen to "harvest" younger 
trees which grow at a faster, more economically productive rate.286 

The timber industly's preferred method of harvest is "even age 
management," better known as "clear cutting." Under this method, 
ail trees in a certain area are removed at the same time, and 
replanted with seedlings or allowed to regenerate naturally by ieav- 
ing a few seed trees to repopulate the area.z61 Clear cutting destroys 
the foraging habitat and prevents trees from reaching the suitable 
cavity tree age 

Another serious threat to the RCW is encroachment from hard- 
wood undergrowth or rn id -~ to ly .~6~  This mid-stoly dangerously 
impedes RCW access to cavities and pine forage, while enabling 

'*,Id The LimberlnduSfry PTefeTSroeufrreesrrhentheyreach m u n d  SOyeara 
of age Once clear cut. the area IS uieles~ to the RCW, even far forage, for at l e ~ t  30 
years 

' B B H ~ r d ~ ~ ~ d m l d - L ~ r y a r e  young hwduood Llees=~wl"gwlthlnthestandiof 
pine The pine flee IS a hardy, f u r  pow1n8, "pmneer'' species. uruzlly the first free fa 
colonize an area and form a forest Wilhm its pmfecfmn, slower Cowing hardwood 
trees begn to s o w  Evenlualln the hsrdwood trees hill p o w  abave the pine frees. 
block out the bun with their braad k a l e s .  nnd kill the pine frees In this way, pine 
forests padually w e  way Lo hardwood forests Frequent forest fires retard thia 
pmceos because hardwoods BE very vulnerable to the flames while pine frees not, 
thus clearing out the hardwood mid-story and returning the nutrient8 t o  the SDII 
MCF*~~*~~,~~planote249,at21 
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predators to approach more easily. Strangely enough frequent for- 
est fires naturally clear the mid-stow, while sparing the pine trees. 
and are essential for the RCW's survival. Nevertheless, for genera- 
tions man has devoted substantial =sets to aggressively stamping 
out the supposed scourge of forest fires, thereby further endanger- 
ing the RCW. 

P The A m y  and the RCW 

a. Fort Benning.-The red-cockaded woodpecker is the 
most substantial ESA challenge facing the Army208 In 1989, the 
Sierra Club and the FWS notified the Army that alleged improper 
timber management practices at Fort Benning, Georaa, were harm- 
ing the RCW. The improper practices cited were similar to those of 
the United States Forest Service condemned by the court m Sierra 
Club w Lung, and included clear cutting of RCW foraging habitat, 
burning cavity trees, and failing to control hardwood mid-storyZ7" 
With minor exceptions, the violations did not involve Army training 
activities. The FWS also notified the Army that It wm conducting a 
criminal investigation into possible violations of section g of the 
ESA, at Fort Bennmg, involving the unlawful taking of the RCW The 
Sierra Club and the FWS alleged that the practices at Fort Benning 
violated RCW management guidelines that the Army had accepted 
earlier.z71 

John Beasley. in researching his excellent thesis on these allega- 
tions,z'z visited Fort Benning, interviewed Fort Benning and FWS 
personnel, and reviewed correspondence between Fort Benmng and 
the FWS He reached the following disturbing conclusions. 

1 The Commander and senior leadership a t  Fort Benning 
were not aware that problems existed with RCW 
compliance. 

2 Despite the Army having agreed to implement a com- 
prehensive set of RCW protective guidelines, the Cam- 
mander and senior leadership a t  Fort Benning generally 
were unaware of their ESA responsibilities; 

3 Fort Benning officials had placed RCW protection in 
relatively equal competition with commercial timber 
harvesting; 
'inJohn H Beaulei, The Army and the RedCaeknded Woodpecker hllanaang 

an Endangered Species 74 (1891) (unpublahed M l a w s  thesis. George Washington 
SnlPeRIfyl 

I d  at 80 
Id 
Ser id Lieutenant Colonel (Retrred) John H B e e l ?  13 the former Chief of 

the Envimnrnenlal Lrtrgafion Branch of the Army's Environmental Lau Divisron 
located m AdlnBfon. Ysanla 
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4. Forestry personnel, rather than the wildlife staff, con- 
trolled RCW decisions, 

6. No established mechanism existed whereby the Com- 
mander could measure ESA compliance; 

6. Fort Benning officials had not attempted to go beyond 
the scope of the guidelines by voluntarily adopting mea- 
sures from the recovery pian; 

7. Fort Benning officials had established no internal 
review procedures for RCW protection; 

8. Fort Benning officials had not provided adequate 
resources for RCW protection; 

8. The Fort Benning relationship with the FWS was spotty 
a t  best. 

These findings were especially disturbing when one considers 
how unimportant commercial timber sales are to the A m y  mission. 
The findings were indicative of a generally poor understanding of 
ESA issues at the installation level, and the low priority attached to 
them by commanders and installation staffs. Even though the Army 
had a g e e d  to  RCW protective guidelines, it had failed to  implement 
them in the field. On January 28, 1892, three Army civilian 
employees of the Fort Benning Forestry office were indicted in the 
United States District Court for the Middle District of Georgia far 
conspiring to take the RCW in violation of section 8 of the ESA, and 
making false statements to FWS cnminal investigators during the 
investigation ,273 

b. Fort Bragg.--Unhke Fort Benning, Fort Bra@, North 
Carolina, squarely presentS the isme of A m y  training versus the 
RCW. Fort Brags, comprising approximately 150,000 acres, is the 
most active military installation in the United States It contains one 
of the largest remaining parcels of old-gowth pine forests in the 
United States, and approximately seventy percent of all RCW colo- 
nies in the state. In 1881, approximately 278 active RCW colonies 
were widely scattered over 100,000 acres.274 

In the mid-l870s, Fort B r a s  rejected a proposed RCW manage- 
ment plan because the plan conflicted with the installation's timber 
management goals. Although Fort Polk, Louisiana, and Marine Carps 
Camp Lejeune, North Carolina, sought conwitation with the FWS 

"3TWo SHADE. OF GREEN, apm note 240, at 3-4 The cases coneemng these 

" 'Bea4 ley ,~u~note269 ,a t87  
three individuals were aubrquently resalved through B p'efnal dispomfion. 
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aver mliitary training impacts on the RCW m 1980 and 1979, respec- 
tively, Fort Bragg did not Z 7 j  Although the same 1984 Army-wide 
RCR forestry guidelines applied to both Fort B r a g  and Fort Ben- 
mng, officials at these installations did not widely implement these 
guidelines. In May 1988. the FWS notified For7 B r a s  of its concerns 
about the impact of militan training on the RCW216 The FWS ais0 
expressed concern over Fort Brag’s failure t o  remove hardwood 
mid-story encroachment in RCW colony areas, and requested that 
Fort B r a g  enter into consuitation over the training issues. After 
prompting from higher headquarters, Fort Bragg officials agreed to 
prepare a bioioglcal assessment and enter mto Consultations with the 

In July 1989, a team of Army forestry and wildlife personnel 
from the Pentagon visited Fort Bra@ and found numerous viola- 
tions-caused by miiitarg training--of the 1984 Army RCW guide- 
lines. The team found heavy troop activity in RCW colomes mciud- 
mg gun positions directly beneath cavity trees, heavy d i m n g  and 
direct damage to cavity trees, and extensive damage from tracked 
vehicles circling cwity trees.278 in some cases, the team found axe 
damage and cable and parachute lines wrapped around marked cav- 
ity trees.Z70 The team reported these observations to the Army iead- 
ership in Washington, D.C 

FWS 2 7 7  

“iTw SRAOES OF GREEI. m p ~ o  note 240, sf 34 Insufficient DA l e i e l  direction 
or coordination occurred with the insfallations I“ this era The Arm) Enilronrnental 
Office and the Enriranmenral h a  Dl\mon were not farmed until the late 1980s 
Earlier, each initallation had cansrderable aufanom~ Lo negotiate dlrecth UlIh the 
F’KS and ather environmental areniiei 

“ * B e ~ l e b  supra note 268, at  88 The F l l S  a h  attached t o  the \lay 1988 letter 
d copy of a sign found on Fort Bragg depicfmg a range target superimposed mer  a 
pi~ lu ie  of an R C F  This  caused the F T S  t o  queifion hon ~enaurl) Fan Bra% uu 
taking the R C I  ~ 9 s ~  

~ . Y ’ ~ S W I D E S O F G R E E I  supranote 240. st 36 
Z-‘Beruley supra note 269. at 88 B e ~ l e y  relates the l u l l  extent of the 

1 Slgnrllcanr hardrood mld-story encroachment wlthm R C B  ColonleS. 

2 nre plow damage ulthln RCWcoIonlei, 

and gun poiillons dliecfl? beneath actlie csvlly frees, 
4 k t w e  troop uiage--ofagng areas generarar site placements-daecll? 
beneath actne cail ly frees. 
5 Direct damage t o  RCU ~ a r n )  trees-heavy d l a n g  m the area, root 
damage. totel ground cover removal. direct damage to the free LmnkS, 
6 Highlr  bmble heavy lrackedxheeled iehiele ~ c l l v l l y  ~n the colony 
Pile area  
7 Cable and parachute lmei urapped around ,rnbly marked cai l l )  
trees, axe damage to  I m e s  and sebere llmb damage. 
8 Seiere erosion from road3 and drop zones depositing sediment in col. 

V ldaf lO”i  

3 mvy troop actlv~tI  In and among ca~on) JltdJ. numerOYQ foxholes 
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In March 1989, Fort Bragg officials released their biological 
assessment. It was a defmnt, combative document that demanded 
total flexibility to train "without environmental consideration."z80 
While officials of the FWS were stewing over this, Fort B r a g  offi- 
cials added fuel t o  the fire by conducting a massive trainmg exercise 
involving as many as seventeen artillery battalions which caused 
heavy damage to  RCW habitat.28' Bad luck played a role as well, 
when Hurricane Hugo roared through South Carolma, wiping out the 
largest RCW population in the country, thereby increasing the impor- 
tance of the Fort Bragg colonies.282 

On February 2,  1990, the FWS issued its biological opinion The 
consultations leading up to the biological opinion had not gone well 
for Fort Bragg, with training penonnel showing little interest in 
participating, and engineering personnel having insufficient author. 
ity to negotiate for the Army in good faith."s Not surprisingly, the 
biological opinion that resulted was a hard line, "jeopardy with rea- 
sonable and prudent alternatives" opinion. The reasonable and p ~ -  
dent alternatives consisted of a series of very restrictive conditions 
on training.zS+ 

At the same time, the Environmental Defense Fund, a promi- 
nent national eniironmentai @mp,  notified the Army of its intent t o  
sue the Army for violations of sections 7 and 9 of the ESA, under the 
ESA's citizen suit provisions.za6 Fort Bragg officials had maneuvered 

SHADES OF G R E E I ,  mpro note 240, at 37-38 The h o d  study concluded 
that alack of coordination between mismn and garrison staff confnbufed to the 
oroblems durinl the formal COnSultaLions r i th the FWS 

Id 

'asid. at 38 The reilnctiona included the followmg. 
1 Marklngeveryea~i[)-treeon FonBraggwlfhtapeand s-. 
2 Markmg dl frees within 200 feet of cavity trees: 
3 Severely hmmng damage to pine trees miwhere on Fort B r a s  to 
malnlaln foraang hsbltar 
4 LMlfrng aclivlfleS m colony %ea (appmmafely 1500 feet surround- 
Lng cavity trees) to fransenf foal flsffic,  and vehicular rruflc on pre- 
exlsfing roads. 
5 Regulrlng colony sites to be dearly marked on installation traming 
maps. 
6 lnstlfutlng a three-year burn cycle to clear hardwood mld-ILon. 

lssTheeitisenrulrproviaianrappenrat 15U.S C.  5 111Mal(l8881 
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themselves into the worst of ail positions' se~ere  training restric- 
tions, high-profile litigation with adverse publicity, potential crimi- 
nal liability, and abysmal relations with the FWS."E This debacle was 
to be the law point in the Army's stormy history with the RC\V and 
the ESA,287 providing the impetus for the new Army poiicy an pro- 
tecting bialo@cal diversity. 

B The Mencan Gray Wolf 

And when he got to the %,ell and stooped over and wasjust  
about to drink,  the heat'y stones made himfall m and w a s  
drowned mzsprably men the sewn k<& saw that, theg 
c a m  running to the spot. "nie woLfis deed! The wolf is 
dead'"theymied, anddancedforjoyrovndabovt the 
well with thew mothers28 

me B l O t h e r S  Grtmm 

Few creatures on earth are as reviled by humans as wolves 
Unlike the RCW, which suffers largely from indirect and unintended 
depniations, the wolf has been systematically. even joyfully. 
hunted, trapped. clubbed, and poisoned to the bnnk of extinc- 
tion z B *  Likewise. few creatures I l luTrate the fickle relationship 
between man and animal as well as the wolf. Ironically. the wolf now 
depends for survival an the same government agency that devotedly 
pursued it to extmction.~oO 

'XbPerhaps 8mmxcally the R C B  would soon receive P lemp~rary repnex  from 
Fan Bra= soldiers, ar the Sand Asborne Dninon-the premier contingene) unit  in 
the Army-became the firif Lnaed States forces 10 deploy to Saudi Arabia m ouppon 
of Operatian Deren Shield Deaen Sfarm During the first crucial days of the opera 
nan. these Fan Bra% roldiers were the only friendly forces between the Iraqi arm) 
and the 011 richea of Saudi Arabia The tough. reahmc rrmnlng they had receiied BL 

FonBragguuuldpay handPomediridendsmrhemonrhirocome 
 the blologcal opinion authorized an incidental fake of eight RCWr FOII 

Bra% recently had completed B $16 m ~ l l m n  mulrlpurp~~e range complex (a high tech 
nolagv Ine.fkm 'angel in an area containing three active RCW eolonrer Fon B r a s  
dosed the range becaur  of concern ever exceeding the rncidental take limit 'Rw 
SIIAOESUFCREEN mpm note 240 at48-60 

THE BROTHEP~ G a h w  O w  H~ronra  FAIR, TILES, THE WOLF A ~ D  7% SEIFh 

See # m a l t y  D ~ i r  E BROW THE UOLF IN T H E  S o i r ~ v ~ s r  THE Mi 
E r n a w ~ n ~ o  SPCL>ES (19831 In 1882 the Mencan Wolf Reco>erv Plan noted 
far removed from the scene of action. who wi l l  never oxn B c o w ,  OT meet a wolf. are 
taught to abhor and fear the malefactor and to applaud ILI death and even ~ t s  suffer 
mg ' L'hrr~o Srnrr WH A V O  W i i o ~ l n  S ~ n n r r .  MEXICAN WOLF RECOIER) PLAY 6 (1982) 
lhereinafter MEXlCih WnLI RPCOIER.) Pmul 

~*"Litermture. theater and the mov~es are replele with unnafLeringcharncreni- 
ations of w0lve3 What child 18 not famibar from infancy, with the ' bra, bad wolf.' 
whose favonte occupat~on IS to ' huf f ,  and puff. and b l a r  your house in " IU'irh 
generally unplearant cansequencer tor the residents1 h e n  the box office P Y C C ~ B S .  

'Beaut) and the B e a r '  leatured a pack of ~narling ra\enlng wOIVeS, Bppearlng at 
crmcaljuncluren to menace the heroine and her father One muat resort I o  Roman 
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I .  Bialogy.-The wolf's downfall can be traced to Its direct com- 
petition with man for food. In early tunes, it competed with man for 
game, and later, it raided man's domesticated herds of livestock. At 
times, the wolf seemed almost to  revel in the competition, often 
killing three or four of a rancher's yearling calves, but feeding only 
an one.ze1 One stolied wolf, nicknamed "Old Aguila" by ranchers, 
was said to  have killed sixty-five sheep in one night, and forty in 
another.202 

Although a handful of Mexican gray wolves (Canis lupus h i -  
kyi) still exist in MeXic0,~~3 man completely exterminated the spe- 
cies in the United States by about 1970. The wolf became an endan- 
gered species in 1976. In ISSO, forty-six Mexican wolves-the 
nucleus of a proposed reintroduced popuiation2W-lived in a captive 
breeding program in the United States. 

The Mexlcan wolf is one of the physically smallest North Ameri- 
can wolf species.2s6 Adults average about five feet m length, inciud- 
ing a fifteen-inch tail. Height a t  the shoulders IS about thirty 
inches.296 They weigh an average of eighty-nine pounds (males) and 
seventyseven pounds (females). They have large feet, short, thick 
muzzles, and thick necks.287 Their jaws are remarkably strong, and 
have been known to bite through Steel traps, galvanized buckets, 
and enamel pots and pans.288 Their teeth are sharp enough to slice 
through tough steer hide, and spill a victim's entrails at a dead run. 
Their most famous attribute is their long howl, thought to announce 
presence and facilitate assembly after separat ion.2~~ 

Relatively little is known of their detailed behavior because 
man performed no comprehensive studies of the wolves plior to 

mythologYfalocateanarguably po~ltive portrayalof awolf. infhet.de of Romulur. In 
that m p h ,  Romului, the mn of M a n  and a vestal vlrgn, we.! abandoned at blnh and 
left to dle w t h  his twin brother Remus A she-wolf named Etmrcan rescued and 
ralspd the t w I M  Ramulus later founded Rome and became 11s firif king In 753 B C. 
TBL AMERICAN HERIIAOE DICTlOh<RY D ~ T H E  E N ~ L B H  LA~CLADE 1128 (1868) 

ZBIBno*h izLpranole288, at 137 
zgnld at 157-58 
z g a J A w 8  C BEDVAB.  Ah EVALUATlON or THE E C o m l c ~ L  P a n h n ~ ~  OF W H ~  

SANDS MlsrlLE RANOE m Swmm A REIVTRODL'CED P u ~ u u T l o v  or YEXILA* Woon~s 1 
(1888). 

*B'Affldawf of Michael Spear, Reganal Director of Regon 2 .  Unrfed States hsh 
and Wildhfe Service 1 (June 27, 1880) [hereinafter Spem Aflldavif] (an file with the 
nufharl 

Es3JAMES C B E O h A a z .  THE MCXICAV WOLF BioLDOI, HImRI, A ~ D  P R O S F E ~  r n ~  
R E P ~ B L I S H V E N T I &  K'EWMEXICO 7(l88sj 

"6BnauN. s u r a  note 288. at 118 
2071d. at 122 
1881d at 128-27 
ZasBE~h.~~ , supranore286 .  at2  

http://infhet.de
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rheir eradication in the wdd. The best information available LE anec- 
dotal accounts from wolf hunters 3011 Mex~can wolves are nocturnal 
hunters, and can range huge distances in search of prey They use 
their keen sense of smell t o  locate their prey in the dark. and obtain 
the advantage of surprise. Their natural prey was deer, but the? 
came to prefer the fatter, easier pickings of cattle, sheep. and 
horses.j"' They generally prefer to run their preg down from the 
rear and bite through the flanks and hindquarters 

M'oives are S O C L ~  animals and live and hunt in packs The packs 
occupy and defend discrete territories which are scent-marked with 
urine and dung. Mexican wolves live in smaller packs than nonhern 
wolves. perhaps t w o  to eight animals. and might hunt m pairs or 
alone 302 They bear young once per year, usually in litters of four to 
f i w  pups The members of the pack assist the mother in canng for 
the saung.  Food IS brought to the den partiail5 digested in the adults 
stomachs, and then disgorged for the pups. They also may drag car- 
casses and body parts to the den.303 

2. .Weesican Gray Wolf Control Programs -From the time 
European settiers arrived in the new world. they battled to control 
noivea, which devoured the sheep that a r m e d  with the onginal 
settlers at  Jamestown 3~ Later. George Washington lost hope of ever 
building a viable sheep industry m the United States because of 
wolves.305 In 1896. the annual losses to wolf depredation m Wyo- 
ming were $1 million per year-four times the entire state budget xi* 
Some of the earliest public ians m colonial America related to wolf 
control and cash bounties for killing w0Ives .3~~ 

In the American west, wolf control became serious business 
after 1880. when the vast plains filled with grazing herds of domes ti^ 
cated l i v e s t o c k  far lhe first time These initial efforts were p m a t e  
Ranchers and cattle associations offered bounties TO freelance wolf 
hunters Later, many larger ranches hired full-time wolf hunters 
The prime methods employed were shootmg, trapping. poisoning, 
and denning. in which a den of wolf pups would be located and 
destroyed 308 

a''.Id at 465 D e l a ~ a r e  considered i f  a public duts far each citizen t o  produce 
faodead "01ierper)ear 

"'"Bnou\ supra note 380 BI 32-37 
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In 1915, the United States government entered the wolf killing 
business in earnest. Congress appropnated $125,000 and placed 
responsibility for the program on the FWS. The goal was total exter- 
mination. The methods used were simiiar to those in use already, but 
with a greatly expanded use of poison-particularly arsenic, 
strychnine, and cyanide 308 Poisoned grain was spread in likely wolf 
areas, poison was encapsulated in suet, and sodium cyanide was 
loaded into a spnng gun device called a "eayate getter."3lo 

By 1925, the campaign was largely successful, although efforts 
would continue into the 1970s.311 The government pursued the wolf 
to destruction with an almwt religious zeal, even after it reduced the 
wolf's numbers to manageable levels. This single-minded intent to 
cause extinction is probably unprecedented in natural 
The government exterminated the wolf from New Mexico by 
1942.313 The last known Mexican wolf was killed m the wild in the 
United States in 1970,314 although a sparse population remains in 
Mexico. 

After Congress enacted the ESA in 1973, the indiscliminate 
killing of predator species was largely curtailed.315 In 1976, the Mex- 
ican wolf was officially listed as endangered.316 In an ironic reversal 
of roles, the FWS assumed respans~bility for recoveling the spe- 
cies.317 Between 1977 and 1979, four Mexican wolves were captured 

S " ' Y E X C * V W O L F R E W ~ E A I P L * V , ~ U ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ,  at5  
"OBRowh. mpra note 288. sf 107. Brown l v e s  a defuled deserrpfron of the 

-4 mechanical device which exneis sodium evamde and COOS~PO of a shell 
coyote getter 

holderwrap~dwrfhfulciorh. wool, orsfeelwool,afinngurur,a3Scal 
shell containing the sodium cyanrde. and B 6-7 inch hoUow stake The 
JtakeIsdduenintothetound, Lhef~rin~unit~seockedandplaeedmrhe 
sake and the shell holder contuning the cyanide shell 16 screwed onto 
the finng unit. A fetid bait, usually made of fish. biaina. or blood. 18 

carefully spread on the shell holder An Puma1 attracted by the balt wlll 
tryropickupthebaifed~hellholder m~e~ndgef ire iwhenrhearumal  
~ulk  UD on the shell holder and the cyanide LS blown into the amsl .9  
mouth 

Id 
Far ersmple. lbdd reports that BQ late m 1963. the F W S  set 38,810 traps 

spread 151,042 pounds of povoned Sam, prepared 708,130 poaoned baits, and ret 
64,921 coyote getten. lbdd. mpra note 304, at 460 

3"Thhe wolf recovery team felt that the desire to  blot 0°C the last surviving 
welvea WBQ mare emotional than econ~rnic and affnbuled the motive to man's innate 
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in Mexico  and brought IO the United States to  form the basis of a 
captive breeding program 318 In 1982. the FWS issued a recovery 
pian for the Mexican wolf under section 4 of the ESA The recover). 
team concluded that reintroduction was feasible if the FWS could 
lacate a suitable area within the historic range of the Mexican  wolf. 
They estimated that 5000 square miles would be needed to  support a 
self-sustaining population of 100 w o l r e ~  319 

3 The A m y  arid the .Meziican Gray Wolf-Finding a rein- 
troductmn site proved a daunting task. In 1986, the FWS contacted 
the three states in the Mexican wolf's historic range-Arizona. New 
Mexico ,  and Texas-and asked for nominations for suitable sites. The 
Texas legislature responded by making It iliegal to reintroduce 
wolves m Texas.320 Arizona initially identified fifteen locattons, but 
later requested that the FWS postpone reintroducrion for several 
years pending a public education program.3zl New hlexm nomi- 
nated the Cnited States Army White Sands Missile Range  (WSMR) 

White Sands Missile Range  IS a large Installation, measuring 100 
miles long and 37 miles wide It LS located in the Tularosa Basin of 
south-central New M e x i c o ,  approximately forty-five miles north of 
El Paso, Texas.3'3 Its mission is to support missile and weapons 
development for the armed forces. NASA, and other government 
agencie5.324 The climate 1s typical of the dry Chihuahuan desert 

The unsoiicited3*@ nomination of WSMR put the Army in a 
unique position. For the first time. the Army was involved in a major 
environmental controversy unrelated to its mission. Moreover ,  the 
issue involved protecting an animal not present on Army lands. Com- 
plicating matters fnrther were WSMR's neighbors-working cattle 
and sheep ranchers who were decidedly cool to the idea of consew- 
mg the wolf 

region.3~5 

.. .. .. 
"SUm le*leo did not inform U hile Sands ilmmle Range of the nonlinarlon 

Defendants Opposition to Plaintdfs' Mormo to Compel ai 5 9 o l f  Action Group > 
Lqan  CIV-B0-0380-HB(D 6 M 19801 
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The FWS coordinated the proposed action directly with the 
commander of WSMR. who initially allowed the FWS to commission 
a biological emlustion of WSMR's suitability for wolves.327 On Sep- 
tember 27, 1987, approximately nine months into the study, the 
commander changed his mind and rescinded his ageement to the 
reintroduction, although he  allowed the study to continue.328 The 
commander apparently made this decision without approval from 
higher headq~arters.~28 The new commander affirmed this decision 
on March 1,1988 Stymied, the FWS put the project an hold.330 

On Februaly 14, 1990, a g o u p  of environmental organizations, 
including the Sierra Club and the National Audubon 
served the Secretaly of the interior and the Secretaly of Defense 
with a sixty-day notice of intent to sue.332 The group alleged that the 
FWS improperly terminated the reintroduction plans, and that the 
Army violated its duty to  conserve the Mexican wolf under section 
7(aX1) of the ESA.333 On April 20, IQQO, Headquarters, Department 
of the Army, reversed the WSMR commander's decision. In a letter to 
the FWS, the Army agreed to "cooperate fully" with the FWS in 
further studies af WSMR as a potential reintroduction site.334 The 
Army further stated that it had no objection to the FWS proceeding 
with "appropriate planing" for the reintroduction.3ss 

3 2 ' S P e a l A f f l d a v i t , ~ ~ ~ n o l e 2 8 4 ,  at2  
a281d Letter from Mqor General Joe S Owens, Commander, Cnrted Stater 

A m )  WhileSandaMla~ile Range, t o  Michael J Spear, Regon~Dlrecter Unitedstates 
R l h  and Wlldllfe Service (Sepf. 28, 1887) Major General Owenr's stated rearon for 
wlfhdrawlngauthonzafronforfhereintroduetionwa.simplyfhal ' ' ~ I ~ n o l m t h e b e ~ t  
lntelest of the range ti) support the re in t i~duet lon  PTooBm " He caneluded by stating. 

I *Ish YOU goad luck on finding another site for the Mexlcan wolf re1otrod~cLmn " 
Id 

3'gDefendanrs' Opposition to Plaunfrffa' Motion Lo Compel, mpm note 326. at 
8 On Uox,ember 17. 1988 the Army issued Rchoical Note No 420-74-2, Endangered 
Species Management Requsemenfs on Army Iafallafloni. rcqulnng approval lmm 
the Army Mqor Command and the Army Engneenng and Housing Suppon Center. 
before the relntroduetion 01 an endangered species. Id at 2. The teehnied note aim 
stated that "itlhe COnSenatmn of endangered specks, includrng Inrrodueuon and 
reintroduction, will be supported unkm such sCtloni are likely t o  r e d f  m long r e m  
SlmuflcanllmDaetsla IheaCcomdmhmeniaf the m i l i f s r ~ m l m i ~ n '  Id 

3"The SOUP Of organkarma conslafed of the Wolf Action Groug, the Mexlcan 
Wolf Coahfion, the National Auduhn Soclety, the Envlronmenlai Defense Fund, the 
Sierra Club, and the Wildernebs Society 

"*Delendantr' Motion to D~smlu. 01, m the Alternaflve, lor Summaw Judg- 
ment at 8, Wolf Action Group v Luan,  C w  No. 80-0380 HB (D N M 1990) The 60- 
day notice 18 a prerequlslte fa s u i  under the ESA pursuant t o  16 U.S.C 0 lMqgX2) 
Il8SSl 

axbid Later, the Commander of White Sands Misrile Range wrote fa the FWS 
and a w e d  Lo ieview d i m  plans for the reintroduction and to allow aceem to N S  
~ ~ . n ~ l p r e p a r i n g t h e d r a f f p l a n .  Id 818 
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Not satisfied. the plaintiffs filed Suit on April 23. 1990, allegmg 
that the Army failed to cooperate with the FWS for the better part of 
eight years.336 and demanding a "mandators Injunction compelling 
the Secretary of Defense to cooperate with the United States €ish 
and Wildlife Service ~n the implementation of the Mexican Wolf 
Recovery Plan."33' 

This case has been settled, with the FWS agreeing to actively 
implement the Mexican Wolf Recoven Plan.338 Meanwhile. the Mex- 
ican wolf still waits for a home 

C heDeser t  lbrtoise 

The desert  tortoise (Gaphem o.gmszzzi) is a shy and peaceful 
plant-eating s p e c i e s  that has survived, in Some form. for 175 million 
y e a r ~ . ~ ~ ~ D a t 1 n g f r o m  the age of the dinosaurs ,  the tortome survived 
the ancient mass extinctions, but may not live through the current 
one. The d e s e r t  t o r tom provides a fascinating glimpse of prehistory 
but like the other animals I have discussed. is ill-suited to modern 
hfe. 

1. Biology-The desex to r tme  is found in portions of Califar- 
ma. Arizona. Xevada, and Utah. It also lives in Sonora a n d  Sinaloa. 
Mexico.34O The tortoise is an herbivorous reptile that reaches one 

In this case the Recmew Plan for the Meuean Wolf IS eight Years old 
and still no definitive actiun har been taken to reintroduce the wolf The 
Army's lndecl~lon and failure t o  cooperate m e 7  the b e t i n  i01l Si lhu 
pmzod IS eridence not m i )  o f  a %mIatmn of the mandate under the 
Endangered Species Acr thsr federal agencies shall ufllue their aulhari 
fres m funherance of the puipasei of the Act but LQ 8.150 evidence that 
rhe Arm? 1s likely I o  revoke ~ t s  current cooperatire position lomeflme In 
the future 

Id (emphasis added) 
Aeruall), the l i m y  was not COnlaCfed by the FIIS regardma the possible rem 

iroductionof rhelexlcan Wolf until earl> 1987 Spear Affidai l f .  =pro note294 at 2 
How the period between 1987 and 1980 constitutes indecision and fallure Io cooper- 
ate for the better oar! of eishl years IS uncleai 
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foot in diameter and lives seventy years or The desert tor- 
toise spends large portions of the year in burrows as deep as thirty 
feet, dug in the desert floor. The burrows shield the tortoise from the 
extreme hot and cold temperatures present m the harsh desert envi- 
ronment, and provide protection from predators.342 The desert tor- 
toise is most active in spring when it emerges from its burrow to feed 
on the fresh perennial plants m spnng bloom. 

The desert tortoise has a long life cycle and is a slow repro- 
ducer. It does not reach sexual matunty until about fifteen or twenty 
years of age. Few young desert tortoises survive to  adulthood. Their 
sheik do not fully harden for nearly five years, during which time 
they are especially vulnerable to predators. Desert tortoises do not 
care for their young Once they lay their eggs, they have completed 
their parental d u t ~ s . 3 ~ 3  

Researchers believe that between 308,465 and 530,688 desert 
tortoises exist 3~ The desert tortoise LS a threatened species in Cali- 
fornia under the ESA. Although the desert tortoise's numbers are 
much larger than the other species I have discussed, they have been 
in rapid decline far the p a t  ten years. The pnme reasons for the 
decline are increased predation and loss of habitat. The increased 
predation is due to large increases in ravens, a natural tortoise pred- 
at0r345 In a cunom chain reaction, the ravens, which feed on gar. 
bage at  city landfills, have mcreased due to the urbanization of many 
desert areas.345 

The loss of habitat 1s due to damage by off-road recreational 
vehicles, overgrazing by cattle and sheep, and increased human can- 
struction and development of the desert.347 In addition, many desert 
tortoises have been collected by humans as pets.345 

The desert tortoise has been increasingly afflicted with a some- 

spends undersound makes i t  difficult to get an accurate count As  art or an mfen- 
S n e  inrentow of a panlcular area during the bioloecal auspsmenl. resparchen 
moved foot by fool through suspected habitat, located e\ew desen fOnolJe bunoa 
rdennfiable. and lowered wnable video camera8 m t o  the burrows to venfv the ores 

Vegv Y Luian. 891 F.2d 827, 830 (D C Cs 1888) The ravens prey 
maid) on young d e n  tonoises whose shells hare not hardened 

" a T h ~  13 a good example of the unpredictable impacts of human ~ ~ n + l f i e ~  on 
anrmals I t  alm demonstrates that some anlmdr benefit fmm the changes man makes 
to habitat Serer rats and some 14uimel~ are otherexamdes 
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what mystemus ailment called tipper Respiratory Tract Disease 
(URTD).340 This disease 1s highly contasous and appears t o  be 100% 
fatal. The cause of URTD IS unknown, but is believed to be related to 
ecological Stress on this sensitive animal and its habitat.360 The 
severe California drought of the past five years likely has played a 
role Ln the disease as well. 

2. The A n y  and the Desert Tblbrtoise.-The Army has run afoul 
of the desert tortoise over the proposed expansmn of the Army's 
National Training Center (NTC) at Fort Irwin, California The NTC 1s 
the Army's premier training facility, located ~n the heart of Califor- 
nia's 'Mojave desert It may seem strange that. in an era of defense 
reductions and base closures, the Army wants to drastically expand 
this facility, but the NTC LS not the average Army installation Unlike 
other Army installations, the NTC does not have assigned combat 
units.35l Instead, combat battalions from throughout the Army peri- 
odically "rotate" through the NTC to receive traming.352 

By any measure, Fort Irwin IS already a large military installa- 
tion, occup?mg approximately 1000 square miles, although only 
about hfty-fire percent of the area actually LS available for train- 
ing.353 This size is insufficient, however, for brigade-sized exerc~ses. 
Moreover, the vastly increased range, lethahty, and mobility of mod- 
ern weapons, coupled with the Army's warfighting d o ~ t n n e , ~ ~ ~  
requires large training spaces. In 1088, the United States Commission 
on Base Realignment and Closure recognized the need for expanded 
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training areas at certain critical locations, including the NTC at  Fort 
Ir~in.3SE 

In 1986, an Army land use study (validated by the GAO in 
19901, determined that an additional 238,000 acres of training land 
was required at  Fort l r~in.356 In 1988, the Army and the BLM agreed 
to cooperatively analyze the environmental impact of the proposed 
expansion, with the BLM as the lead agency for prepamg an envi- 
ronmental impact statement under NEPA. In 1981, the A m y  pre- 
pared and submitted a biological a e s s m e n t  to the FWS as part of 
the consultation process under section 7(a)(2) of the ESA.367 The 
biological assessment envisioned a 328,660 acre expansion to the 
south of the NTC.368 

In September 1991, the FWS responded to the Army proposal 
with a draft biological opinion. It found that the termin to the South 
of the NTC contained high density desert tortoise populations and 
habitat, and the Army plan would likely jeopardize the continued 
existence of the species. They identified three reasonable and pru- 
dent alternatives that did not mvolve expansion of the NTC to the 
south.35Q 

The Army had several choices in responding to  the unfavorable 
FWS bioloscal opinion. It could have adopted an adversarial pos- 
ture, in the manner of the Tennessee Valley Autholity and the timber 
industry, and sought an exemption from the Endangered Species 
Committee It could have requested that the Secretary of Defense 
declare the action "necessary for reasons of national Secufity" 
under 16 U.S.C. 0 153601, as Fort Bragg considered in 1989. It could 
have sought legislative relief in Congress. hnally, it could carefully 
study the FWS concerns, and undertake additional scientific work 
with a view towards achieving the Army's objectives while accom- 
modating the surv~vai of the desert tortoise. That the Army chose 
the latter alternative was the first tansble  evidence of a dramatic 
change in the A m y ' s  attitude toward endangered species-an atti. 
tude that soon would spawn the far-reaching guidance for manage- 
ment of the endangeredlthreatened species referred to abave.360 

JBBSmHL. suyro nate 10, at 24. Attempting t o  train for modern cambat ai many 
of the Army inilallafioni in the Emtern Unlted States has been compared I o  traumng a 
pmfessronal fmtball ream an a fennii coulf Id.  
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The Army decided to abandon the proposed expansion south of 
the NTC and study a possible expansion to the east The NTC c o m ~  
missmned four separate tortoise density studies during late 1991 and 
1992, to better define the desert tortoise popu1atmn.J~~ The data 
gathered convinced the Army that an expansion to the east. coupled 
with aggresaire mitigation measures could gwe the Army the high 
quality training land Lt needed. uithout Jeopardizing the continued 
existence of the desert tortoise 

In October 1992 the Army issued a new biolomcal assess- 
ment 30? This assessment called for acquiring approximately 327,160 
acres of land to the north and east of the iiTC.:'bS This proposal was 
somewhat s~rnilar t o  one of the reasonable and prudent alternatives 
posed by the FWS in its draft  biolagxai opinion The Army estimated 
that if It implemented this proposal. without mitigation measures. 
approximately 1266 desert tortoises would be lost due to incidental 
raking and habitat loss 354 

The Army proposed an extensre  set of mitigation measures as 
part of a desert tortoise conservation plan. The plan consisted of 
tortoise-proof fencing at  strategic locations. relocation of tortoises to 
safe areas. soldier education. and extensire tortoise research The 
plan aim called for the acquisition of an imponant desert to r tom 
habitat to the South of the STC as a refuge. The COST of these conser- 
vation measures total 56 7 million the first year, and S17 1 million 
over the following tu'ent)-eight years for a total cost of S22 8 mil- 
lion 366 After implementation of the conservation pian, the Arm) 
estimates that 670 desert tortoises will be lost (from a total papuia- 
tmn of between 308,465 and 530,688) 366 

On August 19. 1993, the FWS issued them final biologxal o p m  
10n.36~ The FWS found that if the Army implemented its proposed 
mitigation measures, the expansion of the STC would not be likely 
to Jeopardize the continued exmtence of the desert tortoise 3b6 The 
Army apparently had resolved the conflict to the benefit of all 
concerned. 
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We must now attempt to draw lessons from the Army's experi- 
ences with the three animalspreviously examined. What is the iikeiy 
future course of the ESA, and the Army's prospects for long-term 
compliance with, or exemption from, the ESA? 

VI. Analysis 

A. The C a ~ e S t u d i e s  

The case studies demonstrate the evolution of Army ESA iasues 
by subject matter and time Until the late lQSOs, the Army obviously 
did not place a high prionty on the ESA, the science of extinctions, 
protecting ecosystems, or the earth's diminishing biodiversity. The 
Army was struggling to define its environmental propam, and it 
placed priority on achieving compliance with ruie-based statutes, 
and addressing the thousands of contaminated Sites discovered an its 
installations. The ESA, by contrast, is a planning statute, requiring 
negotiation, consultation, and dose cooperation with other agen- 
cies, rather than reliance an black-letter rules. lkaditionaiiy, the 
A m y  has been more comfortable dealing with Niebased laws 36g 

Consequently, installations were largely left to themselves on 
ESA issues, and generally assigned these missions to  their ensneer  
or forestry offices. Commanders and trainen showed little interest. 
At Fort B r a s  and Fort Benning, officials gave timber sales-of tdv- 
iai importance to  the Army mission-a higher prionty than they gave 
to protecting the RCW. The notion that a soldier or Army civilian 
employee could be cnminaiiy prosecuted for a violation of the ESA 
would have been considered absurd. 

This era came to an abrupt close with the RCW debacle s t  Fort 
Bragg in 1989. This event proved to be a defining moment in the 
environmental program because it shocked the Army leadership into 
a change of priority, a change that ultunateiy would grow into the 
visionary Army policy on protecting biodiversity.370 

We glean am~lar  insights from examining the Army approach to 
the Mexican wolf a t  WSMR.371 Acting independently, the cam- 

Army pohcy on protectmg biodiversity 
3"The phaht of thisderpm?d crealureprompta blbllcaJanalogy Uke Mosesand 

the children of 13ne1, many of the Mexlean wolves bred m enpbvify may die af old age 
kfore  reaching the pmmaed land 
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mander alternately approved, then abruptly withdrew Army caop- 
eration for reintroduction of the wolf on the instailation Prompted 
by litigation, the Army disavowed the commander's actions, and 
instituted a poiicy generally favorable to reintroduction of endan- 
gered predator species to their former ranges 972 

Finally, the desert tortoise provides a glimpse of the future-& 
future in which the Army achieves its vital objectives with coordi- 
nated, proactive, and scientifically defensible programs. in compli- 
ance with the law of the iand 

B. nLeFutureofthaESA 

Like the Army environmental program, the ESA has evolved 
substantially over the past twenty years Its central tenet, a SPBCIOS- 

by-species approach to preventing extinctions, has been largely dis- 
credited BS inefficient and expensive.3'3 A growing realization eXiStS 
that herculean efforts to save a few high-profile species does little to 
Stem the tidal wave of extinctions sweeping the planet 

This old approach has given way to a system-wide emphasis. 
protecting whale ecosystems rather than mdindual species In 
this way. species can flounsh or die naturally, while w i n g  the planet 
(and humans) the full value of their ecological servlces 3% This new 
approach emphasizes both the imporrance of preserving diversity 
wth in  species as well as among species, and the need to have suffi- 
cient numbers of individual members of a species to perform ecologi- 
cally significant tasks.375 No effort IS made to select which species 
should live and which should die. It i s  likely that, after reauthonza- 
tion this year or next, the ESA will move significantly in this 
direction. 

not yet  on the bnnk of  doom In the long m n  rhlr IS preclsel) the wrong approach to 
take 
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C. me Future o j  the A n y  and the ESA 

1. Can the A m y  Comply with the ESA?-The short answer is 
yes, although much work remains. In formulating the new endan- 
gered species guidance, the Army acted quickly and decisively to 
embrace the future of the ESA, with its emphasis an protecting 
biodiversity and ecosystems. The A m y  Environmental Strategy for 
the twenty-first century also evidences a strong leadership commit- 
ment towards conservation and endangered species issues. The chal- 
lenge now facing the A m y  is to implement these policies in the fieid. 

The A m y  must adopt a cooperative and scientific approach to 
conserving biodiversity. Money spent to hire bmioasts will pay divi- 
dends in increased credibility and flexibility. The Army must have 
the tools to make its case convincingly. If the Army pays adequate 
attention to  the science, and integrates lawyers, trainers, and com- 
manders into the team, it can accomplish its mission and comply 
with the ESA. The exampie from WSMR demonstrates the viability 
of this approach. 

The obstacles are considerable Even in a drastically downsized 
Amy,  the pressures on remainmg training lands seems likely to mul- 
tiply. The increased sophistication and range of weapons, coupled 
with the larger scale and level of dispersion needed for survival an 
the mndern battlefield, demands ever-larger training grounds. At 
the same time, the FWS, confronting an expanded endangered spe- 
cies list, and shrinking old-growth habitats on private land and in 
national forests, increasingly will lank to  military installations as 
recovery havens for endangered species.377 The mpact  of a reduced 
military budget adds a substantial element of uncertainty to the 
equation.378 

2. Should the A n y  Seek E m p t i o n  from the ESA?-The diffi- 
culty in complying with the ESA has prompted some within the 
A m y  to advocate relief from the requirements, by resort to the 
Endangered Species Committee, the national security exemption of 
the ESA, or outright leadative exemption from the ESA. In an 
unforeseen or extreme emergency, this possibility cannot be ruled 
out; but presently, such a reque8t is premature. 

Most of the Amy’s ESA violations have occurred because of 

“‘After 811, mlllrsry lns l s l l s t i~n~ do not present the thorny ~ U t i c a l  mues of 
economic mpacfs and lostjabs p r e ~ n t  In the timber and construetion indusfnes One 
e n e i  that I f  8 cvnvemenf mrhaly 1mfQl1atmn w a  present m the Pacific N O n h W e a  
an which LO recover the spotted o w l  It would guickly become the FWSs preferred 
IOCBIlO”. 

37BThe Army af the future may not be able to spend S38,OW per anma1 far P 
COnSeNPtiOn Pmmam a! the A m y  pmpol~s  to do for the desen f ~ l f m s e  at the NTC 
Seempm note 366 
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arrogance and ignorance. not good faith inability to complg Axe 
damage t o  clearly marked RCU' cavity trees, and emplacement of 
tracked vehicles and generators directly beneath these trees at  Fort 
Bragg are examples 3i9 The Army would be hard pressed to articu- 
late how this type of behavior 1s critical for national defense Until 
the Army eliminates these obvious violations. it LS in no posmon to 
request special consideration. 

The key to  improvement is educating commanders and soldiers 
about ESA compliance and integrating these concerns into routine 
mission planning Substantial progress in this area already has been 
made at  Fort Bragg 

Accordingly. that the Army can achieve compliance with the 
ESA while maintaimng ITS rraimng excellence 1s apparent The only 
remaining question 1s haw 

\'I1 Conclusions and Recommendations 

Inadequate 01 nonexistent communication between the Army 
sraff and the mtallations has caused or substantially aggravated the 
greatest failings in the Army endangered species program Officials 
at  Fort B r a s  and WSMR effectively made Army policy. apparently 
without the knowledge of the Army Secretanat or Sraff 3g0 More- 
over, thLs poor coordination prevents the Army from adopting a pro- 
active posture in planning its ESA compliance strateg) The Army 
has displayed an unfortunate tendency to allow environmental 
a c t n u t  groups to define its priorities through strate@cally timed 
litigation The endangered species issues at  Fort Benning. Fort 
Bragg. and RSYR were not meamngfully advanced towards resolu- 
tion until these activist groups sued or threatened suit under the 
citizen suit provisions of the ESA Obviously. such mstances force 
the Army into a less desirable defensive or reactive posture. 

The cause of this failure to effectively communicate IS obvious. 
Under the current system. the DA Environmental Law Division and 
the Department of Justice mtenavely manage C ~ S ~ S  1" htlgatlon. 
Other cases receive scant attention because of careload restraints 
and limited resources--a poor approach because enwonmental litl 
gation is enormousl~ time consuming on one hand, and inefficient on 
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the other. A proactive, coordinated strategy that resolves endan- 
gered species issues prior to litigation would conserve resources and 
provide better legal  ellr rice to  the Army 

1 propose the formation of reamal endangered species teams. 
These teams would possess sufficient legal, scientific, and opera- 
tional expertise to intensively manage endangered species LSsUeS at 
the installation level. Them mission would be to c o n ~ e r ~ e  biodiver- 
sity an Army lands with minimal impact on military training. I envi- 
sion a reasoned, scientific approach, and close working relationships 
wnh the FWS and the installations This cooperation should help 
prevent the surprises, litigation, and derailed strategies of the past. 
The endangered species teams would consult with the FWS-reliev- 
ing the installations of this burden-which should prevent many of 
the problems emdent in the case studies. 

The endangered species teams could be located with or part of 
the proposed regional branch offices of the Environmental Law Divi- 
sion. Alternatively, they could be located near FWS regional head- 
quarters, or Army C O T S  of Engineers regional offices. 

The Army has made tremendous strides in its commitment to 
endangered species since Congress passed the ESA in 1973. Despite 
notable ups and downs, I am convinced that the new guidance on 
endangered:threatened SpecieS IS a farsighted and scientifically 
valid approach that can place the Army in a leadership role for the 
nation in protecting biodiversity. Because the outcome of this issue 
may well determine the long-term health and viability of our coun- 
try, that the Army should play this role is fitting. Properly imple- 
menting the guidance, however, presents a significant challenge. 
The interdisciplinary, coordinated, and proactive approach detailed 
above offers a substantial probability of success. 
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DEFYING PRECEDENT 
THE ARMY WRITING STYLE 

M~JORTHOMAS KEITH EMSNILER' 

All of i ~ s ,  from the Chifl on down, w e d  io improve o w  
skzlls Learning to write well is a lifelong endeawr 

General John A .  Wickham. Jr. 
Chief of Staff, 
Umted States Army, 12 Dec 85 I 

I Introduction 

Book reviews often note. "a great book, for a first novel ' The 
writing 1s goad, it shows promise. but it LS not fully mature. Perhaps, 
with later novels, the author's writing u,ili mature into something 
truly a m t h y  of praise. Indeed, many reviews of the lifework of a 
particular author point to the time when the author had fully 
matured, had mastered the craft of writing 

General Wlckham's comment. ' Learning to write well IS a life- 
long endeavor," 1s timeless,z and appiies to novelists, letter writers, 
and judge advocates alike. 

Regardless of purpose, all writers write for an audience and will 
better serve their audience if they become better writers. Writers 
u h o  do not work at improving their uriting may find that their skills 
have stagnated. perhaps dimmished Lawyers, in part~cular. often 

'1 am the Chiel Cammunirsfions Branch The Judge .Ad%ocafe Generavr 
School. Lnaed Stares Army I am a graduate a1 The Judge Ad\ocafe General s School 
Umted Stater Arm) (LL >I 1081) and of The Ohm Stale IJmwrsif~ (J D . 1982 and 
B A ,  1078) 

~ D L P  T ,IF Aaw P&\IPHLET 800-67 E n ~ c m i ~  Wnrrlro _ R  ARW LFIDIEI Fore 
word(2 June 1086) /heremafter DA P~U600-6il 

S ~ L E  2 (?d ed 19601 
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write less effectively than they once did. Although most lawyers 
think they write weii, many don't. Instead of writing plainly and 
clearly, many lawyers write in the ponderous, lifeless style known as 
"legalese." Because lawyers see so much "legalese" they erra- 
neously believe that this style of writing 1s proper. Additionally, 
judge advocates are exposed to "bureaucratic" writing--a Style of 
writing common to bureaucrats which shares many of the same 
faults common to  the writing of lawyen-which further aggravates 
the effect of exposure to "iegaiese:' 

Consequently, all writers must constantly remess writing 
skills. All writen-to include judge advocates-can improve their 
writing. Adhering to the Army Wnting Style can help us to  do that. 
In general, the Army Writing Style advances principles that are as 
timeless BE those advanced by General Wickham. Following these 
principles makes for better writing in any context 

11. Army Programs Aimed a t  Improving Wnting 

In the mid-I980s, the Army initiated several programs to  
improve the writing of soldiers and civilian emplayees.3 These pro- 
grams included estabiishing the Army Writing O f f ~ c e , ~  dispatching 
writing teams to a number of posts, and implementing regulatory 
guidance Despite these efforts, many soldiers and civilian 
employees still write poorly, Many are unaware that the Army has 
established a mandatory Army Wntmg Style 6 

The Judge Advocate General's School, United States Army 
(TJAGSA),' ha4 taken similar Steps to improve the writing of Army 
iawyers.8 Like other members of the Army, many judge advocates 

8DEF'T OF ARMY, REO 800-70, THE ARMY W-RmhC P R a m ~ v  (6 Apr 1885) [here- 
inafter AR 600-701, s u w s e d e d  by DES T OF A n m  REG 25-50, I N ~ R M A T I O ~  MANADE- 
MEVT PnEPAnlNo Ah0  MAVAOIND CoRRESPohDEVCE (I Apr 1885) [hereinafter AR 25-50] 
Army Rewioi~on 600-70 eitabllshed the "Amy Wnnlmg P ~ o s a m "  and -1ped 
reswonnbdrty far its impiemenfatm See ais0 Thomar w mylor, Plain Engldhjor 
A m y L o w y ~ r s ,  l 1 8 M I L  L REP 217. 235(1987). 

'AR 500-70, mpro "ate 3. para 2c. Thir regularion directed the Commanding 
General United Stares Army Tranmg and Doernne Command, to erfabliah an A m y  
Wriflng Offlee 

L A n y  Regiihlion 15-50 eifablished the 'Aimy Wnting Style ' AR 25-50. 

"Adherenceto the Aims WnflngSLyle ismandaraw Id para I - l ib  
supronote3,eh l , § l V  

tmna p r o g m .  This pmgsm ineludea elassroam lnifru~tmn and gaded rriling and 
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write poorly Nevertheless. both basic and graduate course students 
a t  TJAGSA frequently Comment that they do not need instruction on 
writing Q Most are wrong. A recent survey of graduare course gradu- 
ates and judge advocates in supervisory positions indicated that they 
believe TJAGSA's communications progmm is vital and should be 
expanded 10 Accordingly. Judge advocates should heed General 
U'skham's admonition that h e  all can and must ~rnprove our w n a n g  
skills In the second part of this article I will discuss the Army \Ynt- 
m g  Style and explain how it can help makeJudge adbocates become 
better writers I will start. however, with a discussion of why good 
writing i s  important and why lawyers are poor writers 

I11 Why \Vrite W l l ?  

Legal uri t tng is0,ieof those rare meatures, like the roto? 
the cockroach. fhnt would attract imle sympathy ecen as 
an endangeredspeczes. 

Richard Hyland" 

[L lya l  a n ~ l y s z s ,  M matter hou brilliant, is only  weful  Gf 
t t  IS communicated u,ell. 

Michelle S Simonlz 

Lawyers are notorious for bad nriting.13 Yet few lawyers con- 

ipeaking requsemenir The cammunicatianr program C O ~ S ~ I I U ~ ~ P  more credit houri  
than an) orher eaur~e  at the rchool THE J ~ a a r  Aaiamr G E ~ E R A L  5 SLIKUL U S .%an, 
CUMW\ICITIO\& PROGRIV PROGRAY S L R M ~ R ~  (19941 (on file airh the author1 Since 
1954 the Basic Course at TJAGSA hm included initruetion I" milllap correspon- 
dence and writ ing mlliraw research and blbliogaphi, and militan Speaking Baric 
course ifudenfr also muit complete m msignmenf that the facult\ eialuater for bath 
research abrht, andunrmnabhtr Id 
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sider good wnting to be of legal significance. These lawyers are 
wrong. We live and die by our communications. We draft documents, 
write letters, file briefs, argue before courts, and advise clients. 
Virtually everything we  do uses language. We express much of that 
language in writing. How we express that language often will deter- 
mine the result. if we communicate effectively, we are more likely 
to achieve our ends.14 

Consider a letter wntten to B client. If the client cannot under- 
stand what we have wntten,  the client will be unable to fallow our 
advice. Additionally, others may seek to prove meanings different 
from what we intended in our writings.1J Consider a will wntten for 
a d i e n t .  If we do not express our meaning clearly, the will may be 
challenged. Even the slightest ambiguity will allow an attorney rep- 
resenting a disgmntled heir to challenge the wii1.16 The case of 
Chifed States u. Ron Pair Enterprises, lne.17 demonstrates the 
importance of dea r  writmg. At issue was the interpretation of a 
bankruptcy statute.18 A critical issue in this five-to-four decision 
was the placement of a comma.'* 

If the placement of a comma can lead to a five-to-four split in 
the United States Supreme Court, how we write is Important. What 
we write also can take on legal significance. We must be concerned 

IOVAND L REV. 135 (19871. Steven Stark, whyLau'ym8 Can't WnU.  97Hm1 L RE! 
1388 (1983-S4] Comedian Will Rogers said "The minute you read Jomethrng and you 
can't understand ~f you can be sure !I was written by a lawher" b e d  %n ROBEP-T 8. 
S\lrm,ni~Lrn~1rrL*~'u~n18(2ded 19911 

"Amy Pamphlet 600-67, &fectz~v Wrilrng /m A m y  Laodprs states ' 'a  
Leadera lose $00 much time ~ a p p h n g  with poor wntlng b Poor anting hinders 
decrsrons ' DA Pis 6W-61, m p a  note 1, para 2-1.  The pmphlef point3 out that 
Armyleadersmusf. "a lssueguidaneetoesfabhl uniform, effeetlreJtandsrdi h Be 
s mentor Io your subordinates e. Show the new standards using aefs of exam- 
plea" Id.  para 2-3 Judge advocates have a responsrbihty to serve as mentors to 
enlisted ioldiersandjuniorafficersand toteachthem howfo mpmue their writing 

l3"U'hen a lawyer wnfes if u often far an audience that wUI do if9 belt to  fuid 
the weaknever m the prase. even perhapa to fmd ways of furmng the words agamt 
their mknded mealilng' G E D ~ E  D W P C ~  W n m o  Fmr A LECAL P E n r ~ ~ r n  l(1981) 
Seaabo W E I H O I P ~ . N P ~ . ~ O I ~ ~ , ~ ~ ~ (  'mhelawermuJtwnteuicanrranrfearofwhat 
remlghte~fhereaderuibadfaah,themanloo*ulgforloopholor ' I  

'bDlekenr's novel, Bleak H m e ,  presents B port~ut of such a challenge and 
lUuslrafei the lmpartance of clear writing In Bleak House. B w ~ l l  Y probated over the 
eeu~ ie  of generations At Chancery when the matter 1s finally Jectled, "mest bundles 
af  mer heman to be earned out-bundles in barn bundles too lame to be 101 into 

l3"U'hen a lawel wnfes if u often far an audience that wUI do if9 belt to  fuid 
the weaknever m the prase. even perhapa to fmd ways of turmng the words agamt 
their mknded mealilng' G E D ~ E  D W P C ~  W n m o  Fmr A LECAL P E n r P E r n  l(19811 
Seaabo W E I H O I P ~ . N P ~ . ~ O I ~ ~ , ~ ~ ~ (  'mhelawermu~twnteuicanrranrfearofwhat 
remlghte~fhereaderuibadfaah,themanloo*ulgforloopholor ' I  

'bDlekenr's novel, Bleak H m e ,  presents B port~ut of such a challenge and 
lUuslrafei the lmpartance of clear writing In Bleak House. B w ~ l l  Y probated over the 
eeu~le  of geneiatlonr At Chancery when the matter 1s flnally Jectled, "meat bundles 
af  mer heman to be earned out-bundles in barn bundles too lame to be 101 lilt0 

l-Unifed Staleev Ron Pair Enlerpnaei. Inc , 4 8 9 U  S 235119891. 
I * _  

loid See oh0 Richard C Wydlck. Should Lawyms A m c t u l * ,  1 SCRIBES J. 
L E O . < L W R ~ ~ G  L8,2311880)(concludmgthatlawyersuiuithe atfentlvetopunetuarion 
and must adhere to the d e s  of standard EngJah) 
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with more than legal analysis:20 we also must be concerned with haw 
we express our analysis: we must be concerned with how we 

We need to translate our thoughts into writing that can be 
ea~ily understood. Unfortunately, many lawyers either lack the skills 
necessary to  write well or are unwilling to devote sufficient time to 
writing well 22 

IV. Why Don't Lawyers Write Well? 

L a w y m  ham two common fail ings One is that fhey do 
m t  write well and the other is that they thmk they do 

Carl Felsenfeldz3 

There are two things wrong with almost all legal writing 
Oneisitsstyle Theotherisitscontent.  

Fred Rodell, 193824 

Most first-year law students are poorly prepared to write, and 
those who can wnte well often will "succumb" to the "verbal hor- 
r o r ~  of legal language."zj Several theories have been advanced for 

'~S~ome1sw)eribeIievethatfheirlegal analyiisiilhe ~ r l f i ~ s l p a n  ofrheiraork, 
Y hen the) hare completed their ~ n a l y i a .  they helleie their work IS done See Gopen 
mpro note 13, at 343 These 1au)err believe that the expression of fherr analysis IS of 
no eoniequence Although Jaund legal analysis clearli is wfd to  a lawyer 9 work rhe 
belief that unling ~mlncansequenflal iaurong What we snle has legal significance- 
'ltlhe knowledge or wisdom he hm m his head 15 of no use to anyone unless he can 

c~mmunicale II to other3 ' XrlHomh ~ D I O  note 2 nt 1 
Others haw assened that *ntmi IS directly linked to analwr Beqamin Car 

doro remarked 'Form IS not something added to JubSlanCe as a profuberanl orna- 
ment The L B O  @re fused into a unity ' Bewmmm Nathan Csrdozo Lau and LtWn-  
tu_.  tn MAROARET E HALL. SCLLCTED W R ~ I ~ G I  or BE~JAUIS NATlihh CmDOZO 340 (1947) 
Similarly, George Omell remarked 'the English language becomes ugly and 
ina~curafe because our fhouehfs are foollrh bur the ~ l o ~ e n l m e s  of our lanmase 

'?Carl Felsenfeld, The Platn Englvh W m m l  tn tk6  Lntgd Sfa(es 6 C i ,  
B M  L J 408 413(1981-82) 

"Fred Rodell, Gaodbyr to Lou R m m s .  23 YA L REI 38 11936-371 But cl 
i7ilra notes 116-17 and accompanying text id i rurmg explellvei) 

-'Fred Rodell G M d b y e  lo La= Ramr--Rpulstted 48 Va L REI 279 288 
11982) [hereinafter Rodell &vulpdl John Mitchell points out m his d m u s m n  of 
learning Lheonei that iiudenfs i rho have succeeded m other propamr "seem to  
experience a breakdown in the most basic wwen of lade common sense and clear 
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this "succumbing." Some argue that the schools that prepare stu- 
dents for law school are not teaching writing as effectively as XI the 
past.26 They cite failing Scholastic Aptitude Test scores as proof of 
this failure to  teach writing effectively, The verbal scores in the 
Scholastic Aptitude Test have fallen fifty points since 1960.27 This 
failure to teach writing at  the grade school level is exacerbated by 
the de-emphasis of writing in colleges 28 Thus, the argument goes, 
students come to  law school poorly prepared to  write. Because law 
schools do not teach "writing," students naturally leave law schaoi 
writing no better than when they entered. 

Some argue that factors other than education are responsible 
for the general decline in writing ability. People read less than in the 
past. Reading is clearly vital to good writing.2s But with the advent 

expreslon when they entm Ikw lehool ." John B. Mitchell, C u m 2  m m ' i e a  on 
E-r and .I.ovm ThmhLng A Full Fmllzi Cmzdera the Irnpl~cation~/or mal 
Education, 38 J LEOAL EDUC. 275 (1989). Joseph Willrams provides three exampler of 
such "breakdowns ' '  He comment8 on three student8 LO his andvdi of whv law stu- . .  
den- emerge from la*  school as p ~ o r  wnleio. All three appeared to be poor wnfers, 
yet &! undersaduafer. the fir i t  had k e n  considered a ' competent wnler.' the 
second had "pubhhed ~ e v e i s l  b o k 3  and ameles. and had k e n  judged B good 
wnter," and the fhxd  had beenludged a "Pupenor wnfer" Joseph M Williams, On 
the Mahlnng of Lwol w n m  nil0 .Modeis ei DmwLh and h L a p m o l t .  1 J LEGAL 
W n m ~ o  Ihsr 1. 21 (1991) ihereinafter Wilhams, iMotu?lng 9iLegol wnLers1 He a h  
discusses the cauaes of poor wlifing in his book, Style J a E P H  M. WILLIAMS, SWLE 

YateS . Is thelr wnfing." Joseph Kimble. PloinEngluh A Charm F& Clear 
W n t i n g ,  9CmlEYL RE\ 1 , 4 ( 1 8 8 2 ) , S e e a B o R a k r t W  Benean,ThrEndo/ispaless. 
Thr Oom is Ouer. 13 N.Y U REI L ?..Sac C H A ~ E  519 570 11984-851 1He remarks 
that "[rlelat~velylirllewnfing~riaughr incolleger . . "I 

Z'Thomas Sowell, ThrDeclinrqiAmnico-B~llBenwll'~ N n r  Book Moy Drtw 
You lt h n k .  I\IUvT* CONST, Feb IS, 1884, st A-14 This  decline may not be (yllely 
attnbutsbie to deellnlng educational standards I t  may be ~anla l ly  or wholly Bllnbu- 

mg scores UP Id Hence. In the  near future, test ICDRS will be ashigh as ever 
bst  scores of students 81 TJAGSA slgo have shown B deellne m recent yean 

Since 1876. *e haveusedtheCollegeEnesh Placementbitto Leilenfenngmembers 
of the Graduate Caurre. The scoies m 1883 were five and anerhalf percent lower than 
1876, but the decline did not become pronounced unlll 1880 Itear remlfd are on file 
withtheauthor). 

Z'Yorman Brand, h a 1  W?lLing, Reawning &Research An InlrbduCtm. 44 
ALB L RET 282. 283 (1879-801 lcammenllng on a first-year law student who had 
s a d u a f e d  from college "without ewr wnting anyrhmg' I Some twenty yeus earher, 
B Carnede C ~ m i ~ t l o n  study concluded that "80 per cent of entering graduate 8%"- 
dents embark urn" their work u n h  inedeauale and wholly unealmfacforv w m m  
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of telewion, more automobiles. and reduced airfares. people spend 
less of their free time reading.30 

I do not believe. however. that any of these factors are the 
cause of poor legal writmg Legal writing has been attacked for cen- 
turies (although it does seem to have worsened in this century) 3 1  In 
1566, ajudge became incensed over the submission of an overly long 
pleading He sentenced the plaintiff to have a hole CUT through the 
pleading, have it hung about his neck, and then be taken from court 
to court as a warning to others.32 4s IS often the case. this plaintiff 
bore the costs of his attorney's poor wntmg.33 Scholars also have 
criticized legal writmg.3' This century. one said that "the antedilu- 
vian or mock-herolc style in which most law review material IS writ- 

cepfual thought .At m e  rime, ~ o n ~ e p t u a l  thinking ,%= learned mdirecth by the 
readingaf good baokr Id at 621 Judge Wune E Alley, Cnrted State3 District 
Coun Judge for the Uerrern Dliitnct of Oklahoma IS the inlroducton speaker for 
TJAGSAs communicafi~ni pcogam Judge Alley emphhiices rhe impolrance of read- 
ing to both intellectus1 g o w l h  and lo urirlng In 1641 Ben Janron noted that to 
urire well [one m ~ f ]  read rhe best authors and much exercise of h e  0%" st i le  ' B m  
Ju\so\ TIMBER OR Discuiinm 57 lGreenaaodPreii lYi6)116411 

(see in/ra notes 37-bQ and accompanying Text) 
not good vrilrag ' IAldiemsing and the media 

e and fhrnk [Tlhe English language has been 
BSsaUited, mutilated and damembered' Richard P Laverdure Donyimg Parlinpks. 
Hangzng Prepposrliona. and 0 t h  Hzgh Crzmcs Agoimt the Engluk L a w e ,  ARMY 
LA%, Jan 1983 at 26 A Supreme coun J Y S ~ L C ~  speculated that poor writ ing whi  
amibutsble to the leifileled reading habits of lauyers both ~n term3 of the small 
amount of rime devoted t o  general readrng and the ephemeral character of what IS 
read"YcGoaan.Npronore32 a t001  

"JohnE Zlauak. l l D r L n i a Y ~ , L a u . R a ~ u a . 2 7 A a l z  L REI 31i.319i10831 
n law review aniclei ' are better written and mole 
publicallons' !, S f e w n  Stark, WhyJuudgesHaw.Volh 
"9 I S c a i s ~ s  J Lzmr  Wnrnho 26,  20 (IQYO! ( '  IJIudi- 
rice rhe ha1cyonda)sof Holmes Cardom Jackson ') 
ral decllne ~n wrltlng skdl IS responsible for poor legal 

xntmg elm does not account for those Itudenrs u h o  had been good nnters bur 

been shonened LO sixteen 5 SIR W i ~ u ~ r n  Hoinswonrii A H i m m  or EVOLlEH LA% 233 
iPhoIa reprint 19661 I10241 

"Tha plamtiff faced an additional penalty At the time, the length of the 
document determined the atfame) s fee D.+io \IPLLI~YOIF TME LIYGI ICE OF THE LA* 
180(1B623 
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ten h a s  as 1 am well-aware, been panned before. That panning has 
hadnoeffect, just  a s t h i s p a n n i n g h a s h a d n ~ e f f e c t . " ~ ~  

So why has incessant, nearly universal criticism not led to bet- 
ter wnting? Why can't lawyers, who are among the best educated in 
any community, write well? Why can't law professon, who are 
among the best educated in the iegai community, write well? The 
answer is reliance on precedent-the lawyer's bread and butter.35 
What law student hasn't looked a t  a Sentence such as "Accordingly, 
substantive equality should be measured by equality in fact; the 
process must be equal but the results must also reflect the effort to 
remedy the effects of a century of afficml discrimination,"37 and 
aspired to wnte in a similar manner? Reliance on precedent leads to 
poor writing. 

Most legal writing IS not good writing. Law review writing is 
particularly bad. Many law professors do not write weli.38 To gain 
respect as a legal scholar, one must write in the stilted manner com- 
mon to  legal scholarship.3Q Fred Rodell once noted that "[tlhe best 
way to get a laugh out of a law review article 1s to take a couple of 
drinks and then read an article, any article, aloud That can be 
really funny."40 Law review articles are humorous because you can- 

46 U Pm L RE\ 148 118841 (law students am Y o k e d  to read ia much bad wnting 
that they mistake xhal they've read for the true and proper model). U'llllams. ,Mat"- 
RM ofLeoal W n m s  sumn note 2 5 .  BL 21-22 /law students "imitate the >mce in 
moir df w h t  llheyl hare 6.m reading for the f l r i  lime") 

3'lani Gulnler, quoted tn John Leo, A SecondLook at Lon6 Cuinw. U S NEIS 
& WORLD REP Mar 14, 1884. at 19 Mr Leo war commenting on Professor Guinier 5 
baak, Th8 Tyronng o/lk.Wajmtty,  an apparent attempt to clarify the pmifmns she 
advanced In several Ian review articles. A belated reading of these u t l c l e s  reportedly 
led President Clinton t o  wifhdrail, her nomination for the paiitian of Director af the 
ClvllRlghfJDiul~ion~ntheDepartmenrofJualice. Affei~eltingoutthl~quole.  Mr Leo 
remarked, "IIII IS not an easy Lark to figure out ahaf Profearor Guvlier really thmks 
The book p v e  he1 a chance t o  elanf) her idear it is B chance she missed " Id After 
Presdenl Cllnlon wllhdrew her nommatlon. Profevor Gulnler Bald 'I fhmk that the 
Prewdent and many others have misinternreled my rnfmgr, which were written ~n 
an academe cantea, which are very nuanced IIICI. which very panderaus" 
Andrea Saehs, Zb%hMa& fo b Csed AgetNt Her nuE. June 14, 1884, ai 24 I am 
not lure If Profearnor Gulnler meant to bay that her w m m g  were ponderable (maread 
of ponderousl, but I am Certain that no one would have miSinfeipiered her wnlmgr d 
she had clearly expressed her !dear 

3'Nowak,sumonole31 ar318. &dell sumanate25 at288 
"=Fred Rodell once decried a decision to pars over B law pmfesror who urate 

forcommerciaiperiodicalsratherthan law reviews Rodell, supranale 25, at288 
'DRodeU svpranote24, ar40. A800dferlLodetennewhetheryourantinga 

clear is to read i t  out loud Lawrenee Sterne once noted 'Wrlfing r h e n  properly 
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not understand them. Then. once you get a sense of what the anlcle 
IS all about, you realize that the author really has very lmle to say 4 1  

which makes it even funnier 

Unfortunately, the  poor law student does not find thls wrmng 
amusmg Instead, the student models her own wntmg after rhe 
learned professor Not only does the law school teach the student to 
"think like a lawger," It also teaches her to "write like one" If rhe 
student excels. by her third year she may be picked to teach other 
students "legal writmg."ri Of course. such students are usually 
members of the law review and will pass on the " l a u ' r e v ~ w  style of 

Students also model their writing afterdudiclal op~mons. Many 
judges are poor writers 44 They, too. are influenced by academia: 
they are not immune to flatterr or criticism. If writing in the aca- 
demic ~ t y l e  makes them appear more scholarly, they may write thelr 
opinions m that style.46 Additionally. law clerks draft many decl 

w m n g  ''43 

"Like criticism afacholarl) rrlfing ~ i l l i ~ l ~ m  ofjudicial urillng is nolh 
lnthe 1600s FTanciiBacon wrote that cmei nere 'reponedarihfaogeat p 

tautolopes and impenmencies 
off ' MELLnxon supra note 33 at 103 CJ Stesen Stark. mpra note 
l i l l l a m ~ .  .Maturing oJLegoi WrtLPrs mpm note 26 at 22-23 (both aulho 
currentiudieisl unting) Lhke laiyer.  aho are concerned more with m 
nnmg (see szcpio note 20 and accompanwg text1 some judges ma) be 
xrlflng~runimpananr Srark.supanare31, a t31  Thlslsmmlsguldedmr 
in8 attorney's belief that dab-lo-day wnflng 1s not impoham The United Slated 
Supreme C o u n  slio ha;. come under attack John Frank wrote that 'the general r fble 
lofiudicial opinionel might be called legal lumpy' J o n  P Fnr\r, Manam PILACE 130 
(1961) Begamin Cardaro paints a ~lmllarl) unrlattenng p~elure of some Supreme 

wnnng He desenbes PIX ~ ~ ' y l e r  of opinions in hm e%%) Lair. and LlLeralure 
eupm note 30 at  338-56 He definer one ~Qlea; .  ' the fon~lrial or  aggiunna 
and remark3 

They rhould be more nghtl, reponed 

I *ill not expatiate upon 1 B  horror3 ' I d  at 352 
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aions.46 Because most law clerks have law review experience, they 
write many judicial decisions in the style common to academic Wnt- 
ing. This does a disservice to  practitioners who must rely on judicial 
decisions as precedent and to law students who are being introduced 
to "legal writing." 

Historically, iegai research and writing courses have done little 
to correct poor writing"-they actually may have the opposite 
effect. Many first-year "legal writing" classes do little more than 
introduce iegai research and require several written submissions 
(often only memoranda of law and an appellate bnefl.48 Little time 
is spent on the mechanics of writing.48 Instead, first-year law stu- 
dents-stili struggling to obtain fluency with a new discipline-are 
asked to apply legal concepts to particular formats that have been 
defined as "legal." The emphasis on concepts and formats over writ- 
ing does not promote good writing. It may serve only to persuade 
students that "legal writing" is somehow unique. Students typically 
will look to what others have written before them-court opinions 
and scholarly articles-and model their responses accordingly. They 
then produce a few memoranda of law and a legal brief and believe 
they have mastered the craft. Because few students take writing 
courses beyond the required introduction, they leave law school 
believmg that they can write well because they write in the "legal 
style." 

Relying on precedent continues after law school. The new 
attorney will look to  office products that have served others suc- 
cessfully. Rather than improving the product, he simply changes 
names and dates 

Same argue that this reliance on old forms and documents is 
beneficial. They believe that forms and documents written in time- 
tested legalese ensures certainty of result. Thls position has valid, 
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albeit outdated, historical origins.60 Professor Yellinkoff has thor- 
oughly discredited the position that legal language IS certain Nev- 
ertheless  article^ continue to advance the position that use of legal- 
ese ensures certainty of result.eZ Today, however, this position has 
the reek of heresy. rather than the bouquet of doctrine 

Others argue that writing obscurely LS in the attorney's eco- 
nomic interest B) writing in a manner indecipherable to laymen, 
the attorney can justify high fees 63 If the attorney were TO write 
clearly. the  layman might believe that he could have done the same 
himself.5' Pursuit of money is not the only reason some lawyers 
write cryptically. They also may seek pou~r .55  Lawyers can achieve 
a sense of power by using language that separates them from the rest 
of society. Thus. even government employees can "benefit" from 
the use of legalese 

These economic arguments are as old as the complaints about 
the Uwltlng of lauyers 5,  At one time, they may have had some 
ra1idity.j' Sevenheless, I believe the same factors that contribute to 
poor writmg today were at play then. The principal factor 1s prece- 
dent. Our legal system evolved from one in which Latin first predom- 

3"Counr once reqwred \em preclie pleadmgr The Ian had P mPX 
failsin asillable failsin hlimholecaure" See MELLIhIIoII. Supra note33 

Id Darld Hellinkoff Tk4 llyth of Priclsian and the Loii Di 

Ilkel) ha\e not achiebed that degee  of preciilon 

. rong Jr InDeJmr  qfla~alese, 3 SCBISE, J L c r i i  

strong. Jr In Drjmlse o/Legoiesr-O?ziLe Mora 3 S ~ n i s ~ r  J LEGAL WRITI*c 41 I10421 
[hereinafter hrmifrong, O n c e M o n l  

"Stark ~uprcl note 13. BL 1389 Gopen, supra inme 13. at 314 La>h mpr" note 

"Beason siipra note 26, ai 520 [remarking that lalnthropolosati hive 

'"derem> Benfham remarked Lhar iIIPweIs cant,  besides 3enmg them m 

53 s t 7  

obsenedrharformallanguagefuncrianrma f o i m o f p a a e r f o r f h e p o r e r f u l  ' 1 

c m e r  and BI a bond of union zener them BI an ~ n ~ t w m e n t .  an iron crow or a pack 

n England. law)err and clerks sere  once pald aceordmg t o  Lhe lengrh of 

Uthough one might suppose that the current syslem of psyment-bi the hour-rould 
 fill 9en.e BI an mcennve to produce length) writings ~f m a  hmejust the apposlte 
effect That IS.  Iswyeci may be 80 concerned about *hat the) bill thar the) are 
unrllling to devote rufflcient time to  writing ((0 Include revlangl See Gapen "PTa 
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inated, then came French, and finally, English.S8 Each evolution 
retained remnants of the old. Lawyers, being cautious creatures, 
were unwilling to completely discard the old and replace it with the 
new. The remnants became memorialized in statutes and forms and 
have been passed to each succeeding generation of lawyers 

Reliance on precedent has not enhanced the reputation of the 
legal profession. Society does not like the way attorneys write. Soci- 
ety condemns us for our writing style. Improving our writing should 
improve our image. Additionally, writing clearly, instead of 
"legally," would mcrease, not diminish client satisfaction which, in 
turn, should increase, not diminish, a lawyer's economic well- 
being 

V. What is the Purpose of Writing? 

Having established the importance of good writing and the rea- 
sons that have led the legal profession to write poorly, I will now 
turn to the purposes of writing Although many attorneys believe 
that "legal writing" is somehaw unique, this section will demon- 
strate that good wnting in any endeavor shares a common purpose. 

Wliting may have one of four purposes: narration, description, 
exposition, and When lawyen write, they write 
for one of these purposes 61 Whether narrating a sequence of events 
in a stipulation of fact, descnbing a piece of land for a deed, setting 
forth a legal pnnciple in a law review article, 01 arguing a client's 
position in an appellate brief, lawyers are engaging in exactly the 
same process as any other wnter, Because lawyen are writing for 
the same purposes as other wntem,62 they should adhere to the same 
Nie5 of writing applicable to other writers. Legal writing texts draw 
on the N k S  common to basic English composition (as does the A m y  
Wliting Style) 
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Recognizing that good writing 1s the same regardless of context, 
many law schools, mmmentaton,e3 and le@slatures are placing 
greater emphasis on the importance of clear writing. More schools 
have created second and third year writing electms.e4 Some have 
required these cou~~es .66  Two journals are devoted to improving the 
writing of lawyers 66 The plain-English movement has been advanc- 
ing both in the United States and a b r ~ a d . ~ '  Thus, while the criteria 
applicable to good legal writing are old, the response of the legal 
profession 1s new. Much of the profession is working toward improv- 
ing the writing of attorneys The goal 1s for attorneys to write not in 
the ponderous. lifeless style that has been a hallmark of the  profes- 
sion for centunes, but instead to write in the clear, vigorous style 
that IS common to all good wntmg. 

VI. What Does the Army Writing Style Have to Say to Army 
Lawyers? 

Good Army writing 1s concise, organized, and nght to the 
paint.88 

The A m y  Writing Style was created to make members of the 

6'0f the 409 articles publlihed on legal writing, 50 6% have k e n  published 
since 1980 George D Gopen & Kan D Smouf Lagal Writtw A Biblrog7ophy 1 J 
LECIL U'P.lTIVC l \ i7 93 (199 I i  

"'The Legal Writing Institute c u n q e d  the 163 rnembsn of the AssaClaflan of 
Amencan Law Schools Of the 130 schools that iemonded 60% had "mer l e ~ e l  
electires Ramsfield mpranofs48. at 1 2 i ,  129 

comhunicarloni progam since l Y i 6  See supm note 8 and accompanying Len Some 
wpects of lhrr progam are sirnilai fa recent trends in cisilian law schools that require 
writing Project8 in regular cl-s [the "Kriting acres the c u m m l u m '  movement1 
Far a discussion 01 this mouement. %?e Philip C K i m ,  Seminoi mws. 40 J LEY~L 
Earc  33Y,3~0(1YY0~ .K~rsam,~pranore13 .1140 .S imon.~pronofeY.a f6 !Y 

""See THE Scnis~s J O L R ~ A L  OF LEOAL Wnmhc YOI I ( I Y Y O ) .  nir J O L W ~ A L  cor THE 

"AR 26-50 mpronolel. para I-48b 
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A m y  better writers. The Army Writing Style makes no distinction 
between soldiers assigned to  combat arms units, combat support 
units, or combat service SUPPOI? units. Instead it states that "[tlhe 
goal of all A m y  correspondence is effective communication,"Bs and 
it provides guidance an how to achieve this goal. An effective writ- 
ing i s  one that "transmits a clear message in a single, rapid 
reading."ro 

This goal is equally applicable to  judge advocates.'I The writ- 
ings of most judge advocates do not "transmit a clear message in a 
single, rapid reading."'* This does B disservice to our clients. By 
adhering to  the A m y  writing style judge advocates wiii be better 
able to  produce writings that &re "concise, organized, and right to 
the point.'''3 

Writing that is concise, organized, and right to the point has 
always been recowized as the best writing. In 322 B.C. Aristotie 
remarked: "style to  be goad must be clear . . . .''74 Legalistic or 
bureaucratic wnting is neither clear nor to  the point. With legalistic 
or bureaucratic writing the reader spends too much time searching 
far  the meaningrather than understanding the message. Although it 
may look impressive, it often fails to clearly convey the author's 
m e ~ a g e . ~ s  Asjudge advocates, we  will better meet the needs of the 
A m y  and our clients if we follow the Army Writing Style. 

VU. Achieving the Standards 

h produce a writing that "transmits a clear message in a single, 
rapid reading" you must first understand your subject.78 You cannot 
write well if you do not understand what you are writing about.'? 

eaId  para 1-47a 
'o ld  para 1.48% 
"Adherence Lofhe Army wnfingLyle lsmandaloly Id para. I-47b 
TsId. para I-48a 
,aid. para. 1-4% 
' * A R l m E ' S  RaEmnlc AND POETICS 167 (W RhYi Robefir trans , Modern U b r w  

sura note 37 and accompanying ten. In IS24 Water Savage Lsndar 
remarked, "Clear wnfem, Llke founfalns, do mot =em M deep 88 they we the turbid 
look the most profound ' 111 WALTEB SAWCE L*NmR, IUACISARI CoNIEw~moh8 30 (80s- 
ton, RobensBros lS82)(1828]. 

'8Albelt ~n a slightly different canten. Prole-r Hyland remarked "lnwyers 
camof wnfe clearly unles they understand the sfmcfuie of the law." Hyland. supra 
note 1 1 ,  at 821 

have thought 
a b u t  ~ f ,  wrcelved the relation of m e  decision, rule, or fBeC-dtYBflon to anocher, 
decided which m e  or two are pdrnaly, and worked out a losed plan of presentation 

1954) iheremfrer ARI-E'S R H ~ I I I C I  

"Profearor Welhofen wrale "Iflo wnte clearly you musf 
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You must devote time to understanding the problem and its solution. 
which may Involve reading Army regulations, conducting WestLaw. 
LEXIS, or Flite searches. or reviewing your office files Whatever 
method of research you select. you should not begin to write until 
you understand your subject. 

Once you understand your subpct, you must consider why you 
are writing-to narrate. to describe, to exposit, or to argue The 
pulpose of your writing will dictate its nature. Finally, you must 
understand your audience, consider who you are wnting for and 
what they need to knou.70 Whether you are writing a staff action. a 
newspaper article, or a thesis at  TJAGSA, you always must ask who 
will read your writing, how much do they know about the subject, 
and how much must you tell them about the subject. 

Only after you have mutered  your subject. considered why 
you are writing, and determined who your audience is, should you 
begin to write You must break free from the tethers of precedent 
and strive to write concisely and clearly. The Army Writing Style will 
help you to do that. 

\'Ill. Organize Your Work 

The last thing one dircom-s in coniposing a c o r k  is u'haf 
t opu t  first Blaise PascalBo 

h make our writings "right to the point,"B1 the Army Writing 
Style directs us to "bean  with the m a n  Authors of texts 
and articles on legal writing provide similar guidance a3 All urge the 

IEIHOFE\. supra note 2. at 136 S~mrlarly. Prafemr Gopen commented 'good urlting 
eanna~exlatmfheabseneeofgoodfhaughr"Gapen,supranore l5 ,at  I8 Serolra 

Layh. mpro note 53 81 8 ( 'Clanly of language requaes danf) a1 thought ' I 
-BSee supra note3 60.62 and accompanying L e n  See olro Layh. supra note 53. 

BL 12 Iremarking that the audience determines the purpose of our WrltmgI 
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writer to begin with the main p a n t  and then use the rest of the 
paper to explain how she reached 

The main point i s  the writer's conclusion or recommendation. 
Ideally, the writer will determine her main point before she begins to  
write. Sometimes the writer may not be sure of her main point until 
she has completed her analysis and written her f in t  draft. This  is 
particularly true of long papers that require extensive research or 
that involve complex topics. All too often these papers reflect the 
writer's voyage of discovery.sJ As she wrote, she developed her con- 
clusion. Although the end product may reflect a logical develop- 
ment, if it does not start with the main point it can be difficult to  
follow. Thus, extensive revision may be necessary to begin with the 
main point. Because most wnters use word processors, this should 
not be too difficult 

Sometimes writers intentionally place their main point last. 
They want their analysis to lead the reader to their conclusian.~6 I do 
not like this approach.8' I have read numerous theses that ramble 
through mxty pages of backsound material and then devote only 
ten or fifteen pages to the thesis. In most cases the t h e m  would have 
been easier to follow and more scholarly had the writer placed these 
ten or fifteen pages up front and devoted the remainder of the thesis 
to their defense 88 

For shorter papers such as staff actions, the reader may only be 

I I .. 
far writing on legal suhjecfs. 

BSSea U'dllams, Mafunng ofiegol Write's, =PO note 25,  sf 20: WIILIAH'I, 
S n m  supra note 2 5 ,  at 107. "This practice m drafflng illustrates the truth that the 
herf form of education IS to out one'* own words on mce" Anhur L Ooodhart. 
LincDlnondtheLaou.5OA 0.b. J 4 3 3 , 4 3 6 l 1 9 6 4 1 , C f . M ~ ~ O H ~ U , 6 ~ ~ 1 0 n 0 t e 4 0 , a r 3 1  
(.'AnofherformofabseunlyiiLhatfhewriterlinotqulfeivreofhiameaning Thisis 
dYelaigelyfofhefacrLharmanywnIerJfhink,nolhefore. bulkstheywnfe.Thepen 
anmates the thought "1 

"See U'ILLIAUE, STYLE. sup" note 25.  at LO6 Profelsar Willlams remarks, how- 
ever "L'nleos you have good reason to withhold your main pomIs until the end. get 
themoufearlV. . " I d  at 108 

S'Ofher authors have reached similar e o n ~ I u i i ~ n s  See, e 3 ,  Samuelson, mpm 
note 36. sf 152 (beginnmg with the main point "means that you should slam your 
~nal~~iaofthethesiion~agetwoorLhree.nalonpagetwenryor~hirt~"l 

~ ~ O h v i a u s l y  B thesis requaer more than a smple bottom-line up-front 
aooroaeh A thesis reouies B s tron~ introduction which should Include' "111 a Late 
&nt of the author's &mme ma~;polnt, or focus, (2) P statement of the dlfferenf 
~ e e f l o ~ ~  of the paper and relationshipa between them ..: and (31 a statement of the 
author's m w r  ~ ~ n e l u s l ~ n i ,  fmdmga, 01 fheas'  Kissam, =ma note 6 5 .  at 345 See 
olsosamuehon.sum~note36. at 157I"Theimrodunmn ~~UkeIheovertureLoan 
opera. 11 should mlroduce the audience to and prepare i t  lor the major themex that 
will recur throughout the work '). 
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concerned with the main point. Can she do what she has sought 
advice for or not? Once she gets the answer she may not be can- 
cerned with the analysis. By starting with the main point, you have 
saved the reader's time. 

Once you ha\e begun your paper with your main point, you 
must logically develop your anaiysis.88 For staff work, the Army 
Wnting Style mandates the structure of your analysis. You must Start 
with "a shoTt, clear purpose statement," follow it with the "recam- 
mendation, concluaon, or more important mfomatron,' and 
"clearly separate each section" of your paper00 Following this for- 
mat helps the writer t o  focus on the critical points of his wntmg and 
allows him to better achieve the standards required by the Army 
Wnting Style It also helps the reader because the analysis is devel- 
oped through a standardized format with which he IS familiar. 

Before you begin to develop your analysis, prepare a logical 
outline of your response.el For a short Staff action you may be able 
to outline mentally. For longer papers. prepare a written outline 
which should break your paper into discrete ~ectmns. As you wnte 
each section, you must use "short paragraph headings or section 
tities."g2 Each section heading should tell the reader something 
about what is to follow 93 General headings such as ' 'facis' ' or "dis- 
cussion" do not provide this ~nformatmn.e~ Developing your paper 
this way will enable you to  wnte in a manner that 1s "concise. arga- 
mzed. and right to the point" 

IX. Write Concisely 

Let thy words befew. ECCLESIASTES 5 2 

Long Sentences and long paragraphs are difficult to  follow ss 
The Army Writing Style directs that your "average . . . sentence 

"Far LO excellent dlweuslon of how to develap the analysis for longer papers. 

WAR 23-50 supra note 3.  para 1-51c 
"Mon wnnng texts contain ~ e c f i ~ n ~  on organvatinn of rdea and outlining 

'I'AR25-60 suprano te3  paca 1-51c(3) 
V'Samuelron. myro  note 36, at 156 

suchasatherii  r e e S a m u e l s o n , ~ ~ ~ a n o t e 3 6  

Sw. s 0 ,  GLEIY L~mErn ET ~ g r a  note 60. at 354-66 

a* r.7 

YbLong pawn also can be hard co follow A m y  Regllialton 25-50 directs uo 10 
limit moa staff actlono and letters to one page AR 25-50.  Ngra note 3 Para I -  
SOb(7) Sriivetoeommunicafeonly fhemonte~nlialinformatian If youneed amole 
detailed analym for )our files, put ~f ~n a 'How for Retained Copy' or m B ' Mem 
orandumforReeord 'See id  para 2-11 
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should he about fifteen words."s6 The word "average" gives you 
Some room for discretion. You need not limit every Sentence to fif- 
teen words; some can he longer, some can be shorter. On balance, 
however. t o  best enable your writing to "transmit a clear m e s u e  in 
a single, rapid readmg,"Q7 you should keep your average sentence to 
about fifteen words. 

By the same token, you should write in short paragraphs. A 
new paragraph si@mls the reader that you are about to develop a 
new point. It helps the reader follow your analysis. 'ib do this effee- 
tively, most paragraphs should be no longer than "one inch deep"Q8 
(single spaced). As with the rule on sentence length, some can be 
longer, but to  communicate most effectively keep most of your para- 
graphs within the one inch perimeter.90 

Perhaps even more distracting to the reader than long sen- 
tences and long paragraphs are long words. Even when the reader is 
familiar with the longer word, if a simpler word is available you can 
express younelf more effectively by using it. Short, familiar words 
communicate more effectively than long words. The A m y  Writing 
Style directs us to "try to not use more than fifteen percent over two 
syllables As Oliver Wendall Holmes remarked, "I would 
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never use a long word where a short one would answer the 
p"rpose.'-l~1 

Similarly, jargon and  acronym^ diminish the clarity of your 
wnting The Army Writing Style directs us to avoid bath. 102 Jargon E 
the language that IS unique to  a particular trade-such as the legal 
profession or the Arm?. Use jargon only when you are sure >our  
audience will understand It 

You generally should write out an acronym the first time you 
use it You may use certain standardized Army abbreviations 
when you write til a mllitan audience without first expressing the 
acronym fuiIy.10~ Before doing so, however, you must ensure that 
the reader will understand it m You also must re-expie~~ acronyms 
that 5 ou have not used for a number of pages. If you don't re-express 
your acronyms and your reader is not an expert in the field. the 
reader must peruse your writing to find the acronym's meaning or  
simply wiii gloss 01 er your point In either cme you have not commu- 
nicated effectively 1~ 

Will short sentences, paragraphs, and words make your writing 
appear too amplistic? Yot a t  a11 Turgid, pedantic prose does not 
impress. 11 annoys. Yoour reader will he more impressed with your 
writing if he can understand it lo7 Your goal must he to  communicate 

[hereinafter AR 310-501 
l"JAR25-60, supronote 3.  para 1-22 
l"AR310-60 myranole 102 
"'"Id para l-Sc(31 
1''"For example consider readingafhesisxith fhisparwaphar page 50 
Thus as 1990 concluded OVT af JACADS u w  fmall) undernay The German 
rerrogade and PBA's BC dlrpaial were completed Canstruetion of the drsposal 
facihfyaf TEAD aasonschedule Ofherlifer sfnvedtomeet NEPA RCRA and 
CAA requirements and Congesr waited to see whether development of 
eryofracture and or poPshble future use pmparals might render an) ~ m C B r n  
cost iaringr Another produerive year but UEPA opporrrlon remained poised t o  
disrupt the progams at APG LBAD. and YAAP 
Theacronyms weredefined at 

OVT-Ope~afronal Verification Test p 48,  J.4CADS-Johnson Atoll Chemiral Agent 
Disposal System. p 48 APG-Aberdeen Probmg Ground p 31, LBAD-Leunson- 
Biuegass Arm) Depot p 29. PBI--Pme Bluff Arsenal p 2 8 ,  62-8 pa>ichoehemicsl 
agent. p 26,  NEPA-larional Environmental Policy Act. p 24, TEAD-lboele Arm> 
Depot. pp 21-22 CAA-Clean Air Act. p 4 RCRA-Resource Coniervarion and 
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B complicated subject in a straightforward manner,loe You truly will 
impress your readers if your writing "transmits a clear message in a 
single, rapid reading"to0 

X. Wnte Clearly 

Passive voice, expletive constmctions, and avoidance of per- 
sonal pronouns are ail hallmarks of iegalisticmureaucratIc wnting. 
They make far  ponderous, lifeless writing. The Army Writing Style 
directs us to use the  active voice, to avoid expletwe constructions, 
and to me personal pronouns. Like a carpenter who strips away the 
layers of paint from an old cabinet and finds beautiful wood under- 
neath, following these directives will strip away the legalistic attrib- 
utes of your writing and leave prose that is clear and direct. 

A.  Use Actiue Voice'Lo 

"Mistakes were made" is an expression that is in vogue with 

SmLNYbWHm.SYpm"Ofe 100.at23 
1 0 B A R 2 5 - 5 0 7 . ~ p r a n a f e 3 ,  para I-4% 
" o l d  para I-49e Sw a h  STSLLX & W h m ,  am note 100, at 18-18. Wrolcx, 

mpra note 95, at 27-30: G L E ~ N  LEGGETT ET .a, svpro note 60, at 57-58, 100-101. 
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pohticmns. It seems to admit something but does not accept com- 
plete responsibility By whom were the mistakes made is the 
unanswered question It IS much more ambiguous than "I  made a 
mistake ' '  Ambiguity is a common problem with sentences writtenm 
the passwe voice Additionally, an active sentence generally is 
shorter (although not in this example) than a sentence wntten I" the 
passive voice. 

The most common advice given by writers of the iegai wnting 
texts IS "use active voice ' ' 1  11 A Sentence urit ten m the active voice 
corresponds w t h  one of the mast basic sentence patterns (subject- 
verb-direct abject) with which we are mast familiar and find easiest 
to follow. A sentence written in the passive voice reverses this basic 
order and can be harder to follow. For exampie, in the sentence, 
"CPT Jones passed the exam," "CPT Jones'' is the subject, "passed" 
is the verb, and "the exam" is the direct object of the verb. Written 
as a passive sentence it becomes, "The exam was passed by CPT 
Jones." The order is inverted (object-~erb-subject) and the Sentence 
1s now two words longer. Although the sentence is not ambiguous, It 
lacks the crispness of the active sentence. In a long paper, numerous 
passive sentences make for a tedious read 

One way to ensure that you are writing in the active voice 1s to 
review your paper with a view toward ensuring that your subject 
always comes before your uerb.llz An e a s ~  way to do a quick 
review of your paper for passive voice is to look for any form of the 
verb to be (am, IS, are, was, were, been, being) and see if it is fol- 
lowed by a past participle of a main verb (the main verb will usuaiiy 
end ~n ed or a) '13 Using the previous example, "The exam was 
passed by Captain Jones," look f in t  to see if the Sentence contains 
any form of the verb to be. This sentence does (the word 
"was") Look next to see if "was" is fallowed by a past participle of 
a main verb, which. m this case, it is (the ward "passed") Correct it 
by moving the subject in front of the verb (in some cases you must 
first identify the subject) In this case you would rewrite the sen- 
tence as: "CPT Jones passed the exam." 

You need not write every sentence in the active voice. Some- 
times the passive voice IS preferable For example. when the per- 

"Vee *I, mpranore 110 
"'Anorher author har suggested usm$ the wards act01 action acted on lnatead 

1l 'AR26-60,  mpronore3,para 1-48e 
" ~ S e t a b a S m i r h . ~ p r a n o ~ e  13, af21, GoPEI supranote 15 at30-31 W V O l C V  

s u r a  note 86 at 28, WILLIAVS Swir mgra note 25 at 37-38. 51-65 WLlHOFEI 
s u l ~ a n o t e 2 , a t  102 130 

of subject. rerb,  ohject RELD supra note 7 8  at 13 
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son who performed the action is unidentified or insignificant, the 
pwsive is appropriate. The sentence, "My M-16 was stolen" is as 
goad or better than the sentence, "A thief stale my M.16." You also 
may use the passive to de-emphasize the subject of the sentence 
("Mistakes were made.") or when the object of the Sentence is more 
important than the person who performed the action ("The drown- 
ing boy was saved."). Rnally, in litigation, you may choose to expres  
your opponent's argument in passive voice.lrs 

B. Delete The Ezpktives 

We often start sentences with the words "it;' or "there." When 
we follow "it" or "there" with any form of the verb "to be" this is 
known as an expletive. For those of you who can recall the Water- 
gate investigation, whenever transcripts of President Nixon's tape- 
recorded telephone conversations were published, they frequently 
noted "expletive deleted." Although "it is;' "it was," "there is," 
"there are;' "there ww," and "there were" are different types of 
expletive, the same general rule applies-delete the expletive. 

The Army Writing Style directs us to avoid sentences that begin 
with expletives.''8 Expletives usually amount to no more than sur- 
plus words. They also can lead you to use passive voice. You can 
generally delete an expletive and not affect meaning.117 For exam- 
pie, "There are five sex discrimination cases pending before the 6th 
Circuit," could be rewritten as "hve sex discrimination cases are 
pending before the 5th Circuit" and the meaning would not be 
affected 

c. usepersonalpronou~ 

The Army Writing Style directs us to "[ulse I, you, and we as 
subjects of sentences instead of this office, this headquarters, all 
individuals, and so forth."ll% Starting a sentence with "I;' "you;' or 
"we" avoids the use of passive voice and expletives and contributes 
to clear writing.lL8 
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Starting a sentence wnh "1" or "we" aim admits responsibility 
for what IS written. An introduction such as "this office has 
reviewed," appears to mask the wnter in anonymity. I am confident 
that any commander who relied an such advice to her detriment 
would pierce this veil of anonymity with relative ease 

XI Edit and Rewnte 

I have made this [letter] longer than -ai, o n l ~  because I 
haw mt had the leisure Lo make it shorter 

Biaise 

[Tlhere 1s 110 such thzng m good writing There is only 
good rewyiting. 

Louis D Brandeis12' 

It takes time to write properly. h achieve the standards 
advanced by the Army Writing Style you must revise and rewrite 
your work. You cannot be content with issuing your first draft 

For many Army writers, habits that we have developed 
throughout our iegai and military careers will take time to break. 
Using passive voice. expletive constructions, and avoiding use of 
personal pronouns are mgramed. These bad habits make for poor 
wntmg 

As a first step in reviewing your work, you should use the spell- 
check feature on your word processor You must then read your 
work A spell-checker, while useful, cannot tell you when you have 
used the wrong, albeit correctly spelled word-such a5 form. when 
you meant to use from. A spell-checker ais0 cannot detect errors m 
grammar,mechanics,or usage.122 

Many word processing programs have the capability to check 
grammar. These programs will spot many of the flaws the Army 
Writing Style directs you to avoid. You aim may find it useful to 
review your writina usma a checklist 1 have amended a checklist to 

. . .  
m g  Several scholars have decried the araldance of personal pron~uns by wrllers of 
legal prose See Rodell. supin note 21, at 39. Stark, supra note 13 sf 1392 Xowak 
_ma note 31 at 318 BU QIP %%'Enion\ am* nefe 2 .  Bf 285 1 I.' 'YOU ' and ' me 
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this article which highlights the key elements of the Army Writing 
Style. If you use it t o  check your work you may soon find that you 
can break free from the bad habits you have developed over a hfe- 
time of writing and hean t o  write in a manner that is "concise, 
organized, and right t o  the point 1 '123 

XII. Conclusion 

Begin at the beginning, the King said, urn?/ gravely, and 
go on till you c m  to the end: theen stop. 

Lewis Carroll124 

Lawyers must write well to be effective communicators. Unfor- 
tunately, most lawyers do not write weii. Although many could once 
write simply and cieariy,125 a t  Some point they strayed from the path 
of clear writing and started down the road to  ruin. For most attor- 
neys, this detour started in law school. The legal method, through its 
reliance on precedent, caused aspiring attorneys to look to what 
other attorneys had written to guide them in their early writing 
endeavors. Because most of this precedent was written poorly, the 
student, too, adopted a writing style that does not communicate 
effectively. The reliance on precedent continues after law school 
and, for military lawyers, is exacerbated by reliance on bureaucratic 
wnting. 

The Army developed the Army Writing Style to help Army 
writers break free from these bad habits. It was not designed to 
enable you to write the "great American navel;" it was designed to 
help you to write simply and clearly. Closely examining and faiiow- 
ing its principles is a good first step toward improving your writing. 
You may then move on to develop a style that also reflects a touch of 
eloquence.126 After all, "Learning to write well is a lifelong 
endeavor"l2' 

1231d para 1-48b 
1aILEWIS CARROLL ALICE'S A o v ~ h m n ~ s  ~h U'OOIDERUND & THROUOH THE L c a ~ l h ~  

'9'5ee, B P ,  Ssna,supronote 13, atr(mao, 1aayerswnlelesseffecfn.elyrhan 
G L A ~  111 ~ L g n e t C l ~ ~ c r 1 9 6 0 I ( I s 7 0 )  

they did BL age SIX) 

'#'DA PAM 600-67. supra nore I Foreword 
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APPENDIX 

Army Writing Style Checklist 

1. Is your paper ' concise, organized and right to the point?" AR 26-  
60, para. I-48b. 

A. Does it "begin with the main point?" Hare you placed the 
" ' b o t t o m h e '  up front?"ld. para. 1-49b. 

B Does your paper reflect good organization? Id. para 1-5lc 

1 Does it start with " a  short. clear purpose statement?" 

2. Is this fallowed by your "recommendation. conclusim 

3 Have you "clearly separateld] each section'' of your 

Id 

or more mportant information?" Id. 

paper? Id. 

C. Is your paper concise" 

1 Is your average sentence length "about fifteen 
words?"ld para. 1-50b(2). 

2 Are most of your paragraphs "no more than one mch 
deep?'' Id. para. I-50b(3). 

3 Have you used "short words" Id. para 1-6Ob(lj Ha le  
you tried to "not use more than fifteen percent over two sgllables 
long7" I d .  

11. Does your paper "transmit[] a clear message in a single. rapid 
reading . . ?" Id para 1-48a 

A. Have you used the active VOICB? Id. para 1-49c To find 
passive voice, look for any form of the w r b  to be [am. is, are, was. 
were. been, bemg) and see d It 1s followed by a p u t  participle of a 
main verb (the main verb will usuaily end in ed or en) 

B. Have you avoided the use Of  jargon or determined that your 
reader will be famhar with the jargon you are using? Id para 1- 
50b(4). 

C Have you speiied out acronyms the first time you used them 
or determined that your reader will be f a m h r  with the acronyms 
you are using? I d  para. 1-22; AR 310-50, para 1-5c(3) Have you 
re-expressed any acronyms that you last used and first speiled many 
pages prevmusly? 
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D. Have you used '*I ,  you, and we as subjects instead o f  this 
office, this headquarters, all individuals, and so forth?" AR 25-50, 
para. 1-50b(8). 

E Have you "avoid[ed] sentences that begin with "It is . . . 
There is . . . or There are . ?" I d .  para. 1-50b(8) 
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