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ARTICLE 31(b) TRIGGERS 

“OFFICIALITY DOCTRINE” 
RE-EXAMINING THE 

MAJOR HOWARD 0. MCGILLIN, JR * 

I. Introduction 

No person subject to this chapter may interrogate, or 
request any statement from an accused or a person sus- 
pected of an offense without first informing him. 

Article 3Ub) of the Uniform Code of Military Justice (UCMJ) is 
beautiful in its simplicity. Yet, as recently as September 1993, the 
United States Court of Military Appeais (COMA) held that  the 
Article just does not mean what it says2 According to the COhlA, 
Article 3Ub) means: 

‘ Judge Advaeate Generak Corp8. United States Army Predently asngned as 
Deputy DWRWT, Academic Department. The Jvdge dvoeate Generals Sehml, United 
SratetArmy B S ,  1981,Uni tedS~ates~i l ra ryAeademy,We~tPomt ,NewYark ,  J D .  
with Honors. 1989, University of Florida College of Law. Gamesuille, Flonda (Chef 
Tar Editor, Fionda Lag R ~ L L P U .  1988-8’3). LL 41. 1994, The Jvdge Adwcate GeneraPs 
School, Urvted States Army, Charlotteavdle. Virpnia. Formerly assigned 8 9  Profeamr, 
Admininrrative and Civil L a r  Department.  Legal A48mtanee Branch, The Judge 
Advocate Generaps School, United State8 Army, Charlattervile, Virgma Unned 

Dwiaion and Adminimatme Law Attorney, OEFlre a i t h e  Staff Judge Advocate, United 
Sta tes  Army Infantry Center. Fort Benmng, Georgia, 1989-93, Funded  Legal 
Education Program 1986-89: Battalion S-4 (Supply Officer), Ba t t e ry  Executive 
OEeer, Fire Direnion Officer and Fire Suppoif Team Chief, lnr Bartalion (Arbarnel 
320th Field Artillery, 82d hrbarne Dnwon ,  1982.05 T h z  am& 18 bared on s wit- 
ten dnsertation t h a t  the  author mbrnirted 10 ratirfy, m pan, the \188ter of L a w  
degree requirements of the 42d Judge Advocate Offkcer Grsdvare Course I aish to 
thank LTC Dave Hayden who served a) my faculty advisor dvring the p ~ d u e ~ i o n  of 
the graduate thesis and MAI Ralph Kohlrnann, UShlC. who contributed insightful 
and meaningivl comments dunng  the pnblicatim proce88 

worker. employed by the Army, did u t  have to advlae a saldler of hi r 
a a l a l  work mQYxy lnto allegahoni of ehrld sbude 38 hl J 136, 140 (C M 
c o r n  r e a m e d  that military m d e a l  perbonnel generally conduct the 
the benefit ofthe soldier, nor 189 enforcement. Furthemare, ~n rhs the in temer  
was not p u i  Of B greater investiganon by the Cnmmal Investlgatm Ihns~an  against 
t h a  saldiu Id at  138 EEmtwe October 5 ,  1994 The Nmonsi Defense Authomaaon 
Act for Fmcd Year 1996. Pub L Na 103-337, 108 Stat 2663 (1994) (to be cad~fied at 10 

s ta tes  Chef,  Cnmma1 Law Dlvlaa”, Senlor nlal Counsel. Chef,  Legal Awstanee 

‘UCMJ BIT 31(b)l1988) 
In 1993, yl Untted Sate8 Y Ro)mand, the COMA held that a civilian s a d  

1 
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No person subject to this chapter except medical person- 
"el3 and persons acting out of purely personal cunoslty,? 
but including post exchange detective& and possibly state 
and foreign social workers6 and police who have a congru- 
ent inrestigatron,T may interrogate, for purposes of crimi- 
nal. or quas1-criminal civil, prosecution clearly eantem- 
plated at the time of interrogatian,8 or may request any 
statement from an accused or a person suspected, either 
objectirely or subjectively? of an offense, only if the per- 
eon being questioned is aware that the person asking the 
questions I I  acting in a law enforcement or disciplinary 
fashion.'0 without first informing him. .. 

U S  C i 941,  renamed the United Safes  C o w !  of hfilltmy Appeals, COhL4r the Urnred 
States Coun of Appea!r for the Armed Forces !CALF Trvs amcle w i l l  use rhe uUe of 
rherocnrhst asi~np!srealentnedffi i ionraayvbll ihed 

post The inferiieuer aorked for the i o c ~ s l  reniaei depanmen; add had no apparent 
(or s u b r o d  connection to the  mLla ry  id a t  115.17 The State of Tex88 and For! 
Elma had a memorandum of undersfandingrhar allaued Texas smal  rark personnel 
to inreatigate c h l d  abuse c a w  on pmr I d  a t  116 The COhLh held t h a t  because the 
social iorker was not functmnmz a9 part of the militari meitigafmn, she had no 
reason to read hlorena hm rights Id ar 117 

, .. .. 

aciompan\mg note? 456-93 
%%e #enerol l i  Unlred States b, Morria. 13 11 J 297 IC >I A 1962, T h s  ~ r d e  

does not specifically examine the auipect trigger aflrticle 311b' The test  the COMA 
emplays I; a combination objecnve-rubjertne approach The test t o  determine 
iihelher B nermn IS B ~ u m e c i  1s %herher conaideme all of the facti  nnd cirmm. 

. .=. . . . 
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Legitimate reasons exist to narrow the perhaps overly broad 
statutory language of Article 31. Among other reasons, they exist 
primarily because the UCMJ is but one tool in a commander's disci- 
plinary and leadership arsenal.ll The problem in applylng Article 
3Ub) is one of line drawing-when is the commander, or any leader 
in the armed forces, usmg his or her disciplinary tools and when is 
he or she merely exercising one of the many command or leadership 
prerogatives? More important to this analysis, however, is the quee- 
tion, haw do we expect the service member under scrutiny to know 
the difference? 

Throughout the history of Article 31(b), the COMA has strug- 
gled with these core ISSUBS. Increasingly, the analysis has become 
more tangled and confuusing. Perhaps the primary reason for this 
has been the reluctance of the COMA to apply, properly, the princi- 
ples u n d e r l ~ n g  Supreme Court law from Mtranda v .  Arizond2 to 
cases arising under the UCMJ.13 

The Supreme Court drew the line for law enforcement officials 
in Mirando I 4  In  that  case, the Court decided tha t  the average 
United States citizen does not know he or she has certain constitu- 
tional rights when confronted by the police.'h Congress made a simi- 
lar decision in 1949 in creatinghtiele 3Ub) as part of the UCMJ.16 
However, Congress had an  additional motive in 1949 tha t  t he  
Supreme Court did not have in Miianda.  Congress wanted to eliml- 
nate the unique pressures of military rank and authority from mili- 
tary j~stice.17 

'Wtranda States that the police may not conduct a custodial 
interrogation without first informing the individual of his or her 
right to remain silent and avoid selEincrim,nation.'B Several trig- 
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gers exist: the questions must come from Someone in law enforce. 
ment;19 they must occur in a custodial settmg,20 and the questioner 
must be aslung questions that may be reasonably expected to elicit 
incriminating mformation.21 

On its face, In contrast, Article 31(b) requires any person sub- 
ject to the UCMJ, to a d v m  suspects of their rights before question- 
ing themZ2 Article 3Ub) does not require custody or a specific police 
relationship.23 The only tnggers are a relationship to the UCMJ and 
suspicion of mvolvement in a crime. 

Applied literally, Article 31tb) could result in some umque and, 
perhaps, absurd situations. Consider B barracks incident in which 
Soldier A suspects his roommate, Soldier B, of stealing A's wallet. A 
plain text reading of Article 31(b) would require Soldier A to read 
Soldier B his rights before asking if B, in fact, stole A s  wallet This 
assumes, of course, that A has some ratlonal subjective or objective 
basis to suspect B actually took the wallet. 

The COMA would not require A to read B his rights.24 Unless 
there is some specid duty or rank relationship betweenA and B ,  the 
COMA 1s unwdling to apply the strict terms of Article 31(bI 2e Of 
course, under Mtranda, a court would reach the Same result ifA and 
B were civilian roommates No court would require one friend to read 
another his or her rights The Supreme Court reaches this conclusion 
through the rules it created in Mrando and the cases that followed. 
Article 3 1 6  is a creature of Congress.26 I t  predated the M m n d a  

individual a i k i  questlone. eren I f  the euapfff IS not totslly free to go See .binone v 
Maura. 481 U S  520 (19871 ImnverSstmn behveen auspecl and ~pouie  nor caatodial 
intermgation1 L e  aiio rnfia texr accampanpng note8 72-91 

Mimnda 384 U S at 444 See 0180 Berkemer Y MeCarty 468 U S  420. 421- 
22 (19841, infra rext accampan)ing note8 92-121 Such 8" environment 1% m e  m 
w h c h  che subject of the Questioning 18 not free to leave See generally infra t e i r  
acc0mpan)mg norer 92.121 

W e e  Rhode I j land ,  Innir, 416 U S  291. 300-01 (1980) bee a lm infra text 
accompanying note8 122-46 

2 1 h e  United Slate3 5, Wdion &Harvey, 8 C hi R 48 (C M h 1953) 
T h e  plotn text requires warnmil from a11 persons subject to rhe Uniform Code 

24Sergmemlly rnfro text ~icompan)mg  nates 217-62 

98Congrer~ created the UChlJ under its eonsti tutmal avthoriti to eifablish 

of M~htary Justice UCSW art 31, b) 

2rsie. e # ,  united states 

for the armed forces U S  COSET art I. E a, c~ 13 

24 SI J 3ai (c M A  1987) 
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requirements by fifteen yems.21 The COMAreaches its conclusion on 
issuing rights warnmge in the military through a tortured analysis 
that denies the basic roots of Article 31(b), which me common with 
Miranda-the Fifth Amendment of the United States Consti t~tion.~8 

When the COMA came into existence in 1950, there was no 
Mimnda Therefore, the COMA had the opportunity to develop its 
own unique case law. In 1966, however, the Supreme Court handed 
down the Miranda decision. The COMA could have responded with a 
shift in Article 31 law, but declined to do BO. Instead, the COMA has 
misapplied Miranda principles and successively narrowed the appli- 
cation ofArticle 31(b).2B This article seeks to demonstrate the prob- 
l e m ~  inherent in the current interpretation of this Uniform Code 
provision by the COMA. It presents a proposed alternative analysis 
applying principles consistent with the Miranda rules 

To date, the COMA has been reluctant to apply Mranda  and 
its progeny to Article 31 situations.30 Part  of thia reluctance comes, 
no doubt, from a well-founded principle of interpreting and applying 
statutory law rather than reaching a constitutional question. Mare 
of it may come from the COMA'S desire to follow its own body of law 
rather than draw from the Constitution directly. 

To analyze Article 31ib) in this light, we must review the histo- 
ry of both Article 31ib) and the Fifth Amendment under Mtrando. In 
this regard, this article will first review the historical antecedents of 
the Mranda rules. It will then analyze Miranda itself to reveal why 
the Supreme Court took the boid step ofjudicially legislating a set of 
police practices. A review of the history after Mirando will focus on 
the tests the Supreme Court has applied to the 'trigger" elements- 
custody31 and pa!ice interrogati0n.3~ Finally, I will analyze the one 
clear exception to the Miranda rules, the so-called 'public safety" 
exception under New York Y. Qanrles. 

This article will then analyze the development ofArticle 31ib). 
It will initially review the military antecedents to Article 3Ub) and 
the scant legislative history surrounding Article 31(b). I t  will then 
turn to an  analysis of the COMA'S treatment of Article 31(b). Before 

2'Congress enacted the UCYJ and the Resident aigned the leglslatmn m 1950. 
Uniform Code af Military Justlee, ch 169, 64 Stat. 107 (1960) ( e d f i e d  BJ 10 u S C 

d 1 ~ 6 ~ ~ ~ 1 ~ 4 ~ e ; " a ; C ~ ~ ~ h ~ B ~ ~ ) ~ ~ ~ ~ 3 ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ *  

June 13. 1966 Mirsnda v Anmns, 334 U S 436 (1966). 
W e e  gmemlly infro text 8ceompan)lng notes 84-67 and 204-07. 
W e e  Jeffrey L Caddell. Article 3161 lVorninge Rouiaiied: T h  COMA Does A 

'OSee, 8 . 8 ,  Urvted Stated Y Loukas. 29 M J 365 (C M A 1990) (COMA refvsen 

"'see infm text accompan)lng nates 92-121 
Jg See m i . 0  text accompanwg notes 122-46 

Double lhb. A m w h w ,  Sept 1998, at 14, 16. 

ro apply pubhc safety e r a p t m  of Mirando). 



6 MILITARY LAW REVIEW IVol. 150 

Mmnde,33 the COMA operated in terra incognito and was free to 
develop case law that wa8 unique in American jurisprudence. After 
MLrando, the COMA had the opportunity to merge Article 3Ubj law 
with the pnnciples of M m n d a  to create a simple, coherent, bodr of 
rights warning law in the military In Umted States c. T e r n p r ~ , ~ ~  the 
COMA appeared to move m that direction. However, it soon turned to 
an alternate analysis. 

That alternate analysis is the current COMA test for Article 
3Ub) triggering situations The test originated in United States L;. 

Duga 36 It  is commonly referred to as the ’officiality” test. Since 
Dugga, the COMA has consistently narrowed the officiality test and 
consequently the scope of Article 31(b). The COMA foliowed this 
treatment in Umted States V .  J0nes.3~ L‘nited States 0. Q ~ r l l e n , ~ :  
and United States o Loukos 38 This review of Article 31W law will 
focus solely on the trigger elements regarding who must warn and 
the officiality test .  I t  will then  propose a new test for applying 
Article 31.39 The new test will seek to harmonize the policies behind 
Article 31(b)w,th those ofMmmda. 

11. The Law of Miranda v. Anzona 

A. Introduction 

One could debate the ,Mirondo opinion Mironde is a generail). 
accepted part of American legal culture If nothing else, the warn- 
ings have certainly become a fixture in most crime 

“37 C M R 249 (C M A 1967, 
35 10 hl J 206 (C hl A 19811 

5-27 hl J 312 IC Y A. 1986) 
aa29 \I J 386 (C Y A 1990) 

3624 M J 367 ic M A  i ga i i  

noseI text BceOmOBnnne 627-51 
‘ Y L s ,  I # ,  DmGmI iUni\eh3l 19871 (The character played by Tom Hanks 

asked the iuipeet lo “sing alonf with the rights uarmngsi Indeed, I l u ~ p e r r  many 
Americans already know their so-called V i r a n d a  rlshta ’ 
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I will not enter the debate over whether Miranda was the right 
~ e s p o n s e , ~ l  It is the law and it serves a distinct constitutional pur- 
pose of protecting the rights embodied in the Fifth Amendment 42 

In the years since the decision, the Supreme Court has whit- 
tled away at the fringes of M m n d a ,  and even created one or two 
exceptions or limitations.‘3 The Court never has attacked the core 
value of the decision-that of protecting the privilege against eom- 
pelled self-in~rirnination.4~ 

At the time ofMLranda, however, many did debate its necessity 
and there were predictions of dire consequences far law enforce- 
ment.46 The Supreme Court majority opinion did not try to state 
that i t  was merely applying oid law. It admitted that the procedural 
safeguard of the Mirando warmng was a creation of the Court.46 
The key to  the opinion, however, was why the  Supreme Court  
thought such a warning necessary 

The year 1966 was not the first time that the Court had ana. 
lyzed the issue of compelled self-incrimination. The Mwando deci- 
sion recites a brief history of the Court‘s treatment of the rights 
embodied in the Fifth Amendment.4‘ Understanding the history 
before M~randa is significant because i t  also reflects the legal back- 
ground against which Article 31 was created. 

B. H ~ s l a r y  

1 .  Early Common Law-The early history of the privilege 
against self-incrimination is cloudy. Legal historians and theorists 
have  deba ted  t h e  exact origins of t h e  privilege for yea r s .  
Fortunately, for the purpose of this article, only a brief outline is 
necessary. Some trace the privilege ab far back as Biblical times.‘8 
Others claim that it arose as a result of the practices of medieval 

W e e  Ne- York v Buarleii, 467 US. 649, 660 119641 !OConnar, J , dmsenlmgj 
See dso R h d e  Island v Innib. 446 U.S. 291. 304 (1980) 1Burger C.J , concurnnE) 

‘lQuurIrs, 467 C S at 654 
‘Td at 665 Quorira created the ~ o - c a l l d  ~pubhc safety  exeephon Another 

doetrine referred to 8s the “attennation af t m t ”  doctnne 18 found ~n Oregon v Elrtad, 
470 D.S. 298 (1986). It applies to the uge of nuhiewent eanfesaions obtained siier B 
failvre t o  ~mue the rights aarmnge It creates a h i t  to the smpe of the Muondo 
exclusonary rule Id st 318 T h s  mle IS not the focus of this m c l e  became it deals 
with events agmfieantly aRer rhe ininal mtewier 

W e e  g m a r d l y  infra text aceompawng notes 92.146 
*Wee, e # ,  hbands v Arizona, 364 C.S 436. 604 11966) (Harlan. J, &sentmgl. 
kBld at 488-89 The only warnng precedents were found m Bnhlh, I n d m  

WPP g e m m l l y  id at 442.44, 461-65. 
4BSoa YCCUmnCK OY EmmCE 6 114 (Edward W, Cleary ed , 3d d. 1984) 

and Amencan military law. Id But gee id at 442 lholdmg 18 not M mnovatmj 
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ecclesiastical courts 49 Under the ecclesiastic system, for example, 
an accused could be forced to testify under oath. The judges could 
ask questions about the accused's involvement with the alleged 
offense.jO Early English law courts followed the same procedure in 
criminal proceedings.6' However, in 1648, this practice changed as a 
result of an act of The reform, however, only applied 
to trial procedure and I d  not extend outside the courtroom to police 
practicesE3 E a r l y h e r i e a n  law drew on the English tradition 

In his treatise on evidence, Professor Wigmore cites four dis- 
tinct periods in the development of the Amencan law of confessions 
First, he cites the age before 1750, in x,hieh confessions were readily 
accepted. Second, was a period in the latter half of the 18th century. 
In this period, some confessions were rejected because of their 
untrustworthiness The third period I S  the 19th century, in which 
courts went to extremes in rejecting confessions The last penod is 
the 20th century, in  which courts applied constitutional principles to 
the law of  confession^.^^ This last stage is our concern. 

2. ConstitotLonal Deoelopnent-In its first confessions ease, 
the Supreme Court adopted the common law rule of voluntanness as 
the federal standard.j j  Under the common law rule, a confessIan 
that was not obtained voluntarily was excluded This exclusion was 
not 8 result of a constitutional provision, but was rather an eviden- 
t iary rule founded on a simple premise. A confession that was 
coerced was also likely to be unreliable Therefore. an involuntary 
confession was deemed incompetent or weak evidence.ss 

In Biom D. Umtrd States, the Supreme Court tied the emden- 
tiarv orivileee to the constitutional wivileee.6' In Bran. the Court 

5'Ser YcCa&wcx. svpm note 18. 5 114 
slid 
T d  Parlmment a c e d  ~n response to the plea a i  John Lilburn to have ha 3en. 

tence overturned k a u i e  ofa  compelled eonfelman before the Star Chamber Id 
131d McCormiek mtes B considerable debate beheen  Wgmare and ather legal 

hstorians Id Ths debate would continue thmugh to include the Supreme Covrr in 
'MLMirnndo llself 

5 4 3  WICMORE, EImECCE 9 817 (James H Chadbourn 4 1970) 
IIHopk Y Utah. 110 U S  574, 586 (1864) owru led  by Malloy Y H w n ,  378 D S 

l(19641 See d s o  hICCORIllCS supra note 48, 5 147 
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ruled that custody was one factor, of many, to consider in detemin-  
ing if the confession was voluntary, and therefore, admissible.58 
Although the Court observed tha t  this  was not the rule in  all 
states,S9 it refused to impose any rule on the states requiring com- 
pliance with its holding under the Fifth Amendment. 

In Brum, the Court suppressed a confession given to a police 
officer while the suspect was in custody.6o The poiice officer had 
Bram stripped and isolated in an interrogation room.61 The officer 
confronted Bram with the allegations of another accused that  Bram 
had committed a murder. The Court found that "[a] plainer violation 
as well of the letter a8 of the spirit of the constitutional immunity 
could scarcely be conceived of."62 Therefore, for United States fedar- 
ai courts, the Fifth Amendment privilege was tied to the voluntari. 
ness of the confession. 

The Supreme Court did not adopt the Same rule for state trials 
until 1964 Rather, beginning in 1936 with Brown u. Mississippi,63 
the Court examined the police conduct t o  determine i f i t  violated the 
due process clause of the Fourteenth Amendment.64 Under this 
trolled by that portion of the Fifth Amendment to the Emiututmn OC the Unlted 
States camrnandmg that no peran 'shall be earnpelled m my criminal ~ 8 s e  to be a 
~ ~ t n e s i ~ g ~ ~ n ~ ~ m s e l f " B r o m .  1S8US at842. 

ffird at 666 



10 MILITARY LAW REVIEW [Vol. 160 

analysis, the test was whether the conduct of the police was so 
shochng as to give rise to concern8 about the fairness of the pro- 
ceeding in its entirety.65 The Court followed this course until the 
1964 case ofMa!!or U. Hogan 66 In iMol!oy, the Court held that state 
and federal cases would follow the Same analysis. The Court formal. 
ly incorporated the Fifth Amendment pndlege against self-incnmi- 
nation into the FourteenthAmendment.6i 

The analytical approach after Mallo) was supposed to follow 
the federal standard of voluntariness.6s Starting with Bram, the 
Court had measured voluntariness by analyemg the totality of the 
circumstances surrounding the questioning. More importantly, start- 
ing with Bram, the Court attempted to quantify the degree of psy. 
chological pressure necessary to break down the will of the suspect 
In Bram the Court stated, “the result was to place upon his mind 
the fear that, if he remained silent, it would be considered an admis- 
sian of guilt ”69 The opinion quoted a contemporaneous text on crim- 
inal law that stated, “[tlhe law cannot measure the farce of the influ- 
ence used, or decide upon its effect on the prisoner, and therefore 
excludes the declaration if any influence has been el;erted.”’o The 
Court refused to single out, however, any single fact from the c u -  
cumstances surrounding the confession that would result in a find- 
ing of mvoluntarinesa. Rather, the Court stated that the sum of the 
facts. taken as a whale. led to the conclusion 71 

between the COnititutIond datrine and the common law a l e  of eonferiianr Id For 
this artnle, however such a distinction 1s unnecea38r.v What IS relevant LI the irate 
of federal la- during the per id  1900-51 

biBroitn, 297 U S  at  276,  266-87 The Braan court  did “ai use Lhe r e m  
‘ahalun:.’ rather, the Court scared chat the beatings whxh the accuaed received that 
produced the canleasmi %ere $0 fundamenrally unfalr that the e n t m  praeedmg 
agtynit them c a d  “a mere pretenae of B mal and rendered the cmvmmn and sen. 
rence uhally void ” Id ar 286. The term ‘ahockmg” comes from Raclvn \ California 
342 U S  165 172 (1952) (canduet of polite ~n pumping the aramach of a suspect YIO- 

lsted the due pmeis  tlsuie of rhe Fourteenth Amendment, The C o u n  modified tivi 
approach nn Mapp Y Oho,  36 i  C S  643 11961) lapplyng the Foumh Amendment TO 
the srale9 dmetlvl  Rachm BetuaIlY was B Search and 8eiiure case. but rhe Court 

. .  
B B 3 i 6  US 1. 6-9 r19641 At least m e  commentator ha& railed . M d l ~ ’ s  merge: 

of the due pmrebs analysis with a F ~ f h  Amendment analysl B ‘shotgun weddmg 
Lwrence Herman, The Supreme Caud and Resiiicfionr on P o l m  Intimagofion 25 
OlyaST L J  449,465(1964) 

6~.Mailoy. 316 U S  at 6-7 
OaId a t  7 
isBmm > United States, 168 U.S 532 i62 11897) 
‘Old BL 566 lquotmg Russell on Crimes) 
--Id at 664 65 
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Thus, the Court employed a test from Bram through Malloy 
that focused on the totality of the circumstances surrounding the 
confession. If voluntav, the confession was admissible. If involun- 
tary, the confession was not admissible as violative of the privilege 
against self-incrimination in the F i f t h h e n d m e n t .  In each case, the 
Court had to conclude whether the specific facts of the case led to a 
conclusion, as a matter of constitutional law, that the Confession was 
coerced. 

C. The Case of Mronda  u. Arizona 
The use of the totality analysis ended only two years after 

Malloy with the Mirando decision. In MLronda, the Court aban- 
doned the ad hoc analytical process it had followed in both the due 
process and voluntariness inquiries with a constitutional presump- 
tion. The Court refused to entertain evidence of subjective voluntari- 
ness. Instead, i t  concluded that certain circumstances led to B pre. 
sumption of involuntariness. Only a series of prophylactic warnings 
would remove that presumption. 

Mranda began with a review of the h i s toq  described above. It 
then shifted to a review of a variety of police texts describing police 
interrogation techniques. The Court  found these texts useful 
because they described subtle psychaloftcal techniques of extracting 
confessions.72 The Court noted that the police had progressed from 
overt torture like that found in Brown to more aubtle forms of com- 
pulsion. 

The majority found that these techniques w e ~ e  carefully creat- 
ed to destroy the will of the individual to remain silent.73 Renewing 
the recent 1 M a l l 0 y ~ ~  and Eseobedo7s cases, the Court stated, ‘The 
entire thrust of police interrogation there, as in all the cases today, 
was to put the defendant in such an emotional state as to impair his 
capacity for rational judgment.”76 The Court concluded that the only 

rzMmmda Y Anions, 364 U S  436, 448-49 11966) 

"Mails). Y Hogan, 378 U S  l(19641 Mdlw applied rhe pmtRtmn afthe Filth 
Amendment to the m t e i  where prevmely only due process had controlled See 3 
WlohIOhE. supra note 54. S 823 

g e n o r d l y  id a t  445-58 

tion phase Mironda, 364 U S at 466 
‘~M~iandq364US et465 
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effective counterbalance to this coercion was a warmng requirement. 
However, the critical trigger wa8 custodial interrogation. 

Why then is a custodial interrogation necessary for rendering a 
rights warning? The Court noted that since the 1930s the police had 
no doubt reduced their reliance on the ‘third degree ”11 The modern 
practice was a psychological approach, specifically designed to break 
down the resistance of a person to confess. It stated, “[Tlhis Court 
has recognized that coercion can be mental as well as physical, and 
that the blood of the accused is not the only hallmark of an unconsti- 
tutional inquisition ”7e The police texts the Court remewed s p e c 6  
call? encouraged Isolation of a suspect, hence custody. The whole 
goal, the texts suggested, was to place the police at a psychological 
advantage over the suspect. They noted that,  ‘Lhle Ithe questioner1 
must dominate his subject and avelwhelm him with his inexorable 
will to obtam the truth.” i9 

The Court took these texts as representative samples from 
which to derive a clear picture of police practices eo The Court con- 
cluded by stating. “that such an interrogation environment 1s created 
for no purpose other than to subjugate the mdmdual to the will of his 

Furthermore, the Court reasoned that custodial interno- 
gation 1s likely to wear down the will of the indiridualsZ The Court 
concluded that ‘ltlhe current practice of incommunicado interrogation 
1s at odds with one of our Nation’s most cherished principles-that 
the individual may not be compelled to incnminate himself 

Thus, the Court’s psychological analysis followed closely the 
approach it began ~n Brom Instead of measuring the conditions sur- 
rounding the interrogation, however, the Court drew B line a t  a sim- 
ple combination of elements. Police conduct amounting to interroga. 
tmn i n  a custodial environment would give r ise  to a constitutional 
presumption of coercimS4 The Court seemed to abandon the ad hoe 
due process and voluntariness approaches forever. Henceforth, the 

aoM a t  455 
alId 8t 467 
azId 
e l i d  at  467 68 
n41d a t  I44 The Coun stated t h a t  iratementi  made I” cubtodial interrogsri~n 

would not be adweb le  unles the p rowutmn  proved that the procedural aafewardi 
were fallowed Id Thx effectirel) preaurned roercmn absent p r o d  of the procedural 
prophylactic 
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Fifth Amendment would be protected not only a t  trial, but by special 
police procedures attendant to custodial interrogation. 

The Fifth Amendment is the fundamental basis of the special 
treatment t ha t  the Court would give to custodial interrogation. 
Having thus established the poiicy supporting the warning require- 
ment, the Court turned its attention to the procedures necessary to 
combat the presumed coercion. At the outset, the Court made i t  
clear that the states were free to adopt any procedure more strict 
than those in Mzronda.85 Equally clear, however, were the rules that 
the Court would apply to analysis of all future confessions. 

Significantly, the Court announced that it would refuse to ana- 
lyze whether the individual did know, or already should have 
known, of the right to remain silent.86 Therefore, the Court dis- 
missed any attempt t o  prove that the individual had either a subjec- 
tive or objective knowledge of his or her rights. The Court reached 
this conclusion by balancing the F i f t h h e n d m e n t  right against the 
newly imposed requirement to issue the warnings. It conciuded that 
the nght w a ~  so fundamental, and the warnings so easy to render, 
that i t  would not consider any allegation of prior knowledge on the 
part ofthe S U B P ~ C ~ . ~ ~  

The Court identified another important reason for the warn- 
ings that merits additional analysis. As an  initial matter, the Court 
conciuded that custodial interrogation was the start of the adversar- 
ial process.8B It noted, however, that the suspect may not be aware 
that he or she became engaged in an adversarial Once 
again, reliance on the police texts gave the Court Some support for 
this approach. The Court concluded that the warnings served to 

I d  at 

"Id.  8 ~ 4 6 7 .  
asid st468,TheCounrtatd 

The Fitth Amendment pmilege 1% fvndamental TO our system of con- 
stitutional rule and the expedient of ewmg an adequate wermng BJ to 
the avdlabbry of the p n d e g e  BO simple, we will not p e w  to inquire in 
indmdual cases whether the defendant was aware of ius n e h e  without 
a warnmg being oven Asiessmente ofthe knowledge the deiendant pea- 
seised, baaed on rnformstmn a8 to h u  age, education, intelli~ence, or 
P ~ T  contact with authorities, C B ~  n e w  be more than speculatmn: a 
warning id a elearcut fact More impartant, whatever the bac!qraund Of 
the person mterrogared, B warnmg st the t m e  of the rnterrogatm 1s 
inhipensable to overcome le preadnre~ and M mmxe tha t  i e  mdiwdval 
knows he LQ free (0 exerc~ie the privilege s t tha t  point m "me 
468-69 
B'Id The C a m  balanced the fundamental nghr against what it vlewed 8 9  a 

Bimpie procedure The only United States precedent that the Court found for the 
wamlnga wad the UChlJ See id. at 489. 

"?Lranda, 384 U S  at 466 
$$Id at 469. 
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announce the commencement of the adversarial process. The warn- 
ings would put the suspect on notice that the interrogator may not 
have the best interests of the suspect a t  heart, no matter what 
protestations to the contrary that the interrogator may make190 

Therefore, the warnings seme two purposes. First, they nct aa 
a prophylactic against all forms of police coercion. Second they put 
the individual on notice that he or she is now participating in an 
adversarial system, not just a generalized inquiry for information 
about a cnme 

Thus, the MLrondo Court established “ w h j  the police must 
issue warnings. Future opinions would establish exactly ‘when” the 
police would have to issue warnings. In its later eases, the Court 
establiahed precise definitions of bath custody and interrogation For 
both triggers the Court would adopt an objective test for analyzing 
the trigger.$’ Final% in establishing the one true exception to the 
M m m d o  rule. the ‘public safety exception,” the Court also would 
employ an objective analysis. 

The concept of due process voluntariness would not, hosever, 
be forever banished from Supreme Court  jurisprudence The 
rMirondo prophyiactic serves only as a gate keeper. In later years, 
the Court would identify situations in which the police, having 
issued the warnings, would still conduct themselves in a manner 
that violated due process. Additionally, due process would continue 
to function as B final guardian against government overreaching. 
However, throughout most of its cases, the Court would take gyeat 
pains to separate the due process analysis from the Mirando pro- 
phylactic. 

The article will now review the law surrounding the Mirondo 
triggers, the exception to the Mronda  exclusmnary rule, and the 
split between due process and Mirando. 

D. The Custody TrLgger 

The first of the M m n d a  triggers is that the indimdual actually 
must be in custody, The test the Court has applied in every circum- 
stance has been whether the individual actually was under formal 
arrest or had his or her freedom restncted in a fashion that was the 
functional equivalent of arrest.gz 
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Since 1966, the Court has addressed the custody trigger sever- 
al times. With regard to interrogation, a range of possible circum- 
stances exists describing custody. At one extreme, is the situation 
where the police inform the individual that he or she is under arrest, 
place the suspect in hand irons, and transport the suspect to the 
police station. Undoubtedly, not only the suspect, but virtually any- 
one observing the situation, would conclude that it represented cus- 
t0dy.9~ The problem occurs s t  the other end of the spectrum. 
Specifically, what combination of more subtle police actions will con- 
s t i tute  custody? More importantly, for Miranda purposes, what 
police actions will create the inherently coercive atmosphere necessi- 
ta t ing the Miranda warnings?94 To answer this  question, the 
Supreme Court has examined several factual situations. Two cases 
arising from traffic etops for the offense of driving under the influ- 
ence (DUI) demonstrate the Court's test. 

In 1984, the Court decided the case of Berkemer Y. McCarty95 
which came up as a habeas appeal from a State Court conviction far 
DUI.96 In this case, the Supreme Court held i t  would require 
MLranda warnings far both misdemeanor and felony a m e s t ~ . ~ ~  More 
importantly, the Court clarified the actions that indicated the begin- 
ning of eustody.98 

An Ohio state patrolman stopped Richard McCarty far suspi. 
cion of driving while intoxicated. At the stop, the officer asked 
MeCarty to get out of the vehicle. Noting the difficulty that McCarty 
had, the officer concluded almost immediately that  he would arrest 
McCarty for DUI. The officer continued, however, to conduct the nor- 
mal roadside procedure including field sobriety tests. He asked the 
respondent whether he had been using any intoxicants. McCarty 
responded that he had drunk two beers and smoked several mari- 
juana joints. The officer then formally placed McCarty under arrest 
and transported him to the police station. At the station the palice- 
man continued to question the respondent about both drinking and 
smoking marijuana. Significantly, a t  no point in the entire prace. 
dure did anyone inform McCarty ofhis rights.= 

The Supreme Court held that  all of the statements taken after 
McCarty was placed under formal arrest should be suppressed 
under M~renda.~~O However, McCarty also had asked the Supreme 

g 3 L r  d e t  434 
B4iMirnndn, 384 U S  at 465, Brrkemei, 468 U S  st 437 
's468 U S 420 (19851 
nerd at 424. 
sVd at434 
Beid 
snid at 423.24 
1 V d .  at 434-36 
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Court to suppress every statement made to the police during the 
traffic stop.101 The Supreme Court denied this request and held that 
a traffic stop did not necessarilycanstitute custadplo2 

The Court returned to Mirondo and focused an the purpose of 
the warnings. It noted the wvarnings were designed to counteract the 
pressures-inherent in a custodial setting-which impaired the free 
exercise of the priwlege agamst self-incrimination. The Court found 
that two features of B trafic stop mltlgated these concernr.lO3 First, 
the Court found that these stops were presumptively temporaly and 
brief. Drivers expect that  they will only have t o  wait for a few 
moments, maybe answer B few questions, and then drive away (per- 
haps with B ticket) The Court contrasted this with the longer sta- 
tion house interrogation which may end only when the police get the 
'right" ~ n s w e r s . ~ ~ ~  

The Court also found that the overall situation at the roadside 
reduced the coercive atmosphere.'oS Although it recognized that the 
driver was not free to leave until the oficer released him or her,lOS 
and found that some degree of pressure resulting from the contact 
with an armed officer of the law existed,lo: the Court found that the 
public setting at the roadside severely diminished these pressures. 
It reasoned that  a public setting was hkely toprewnt police officers 
from overreaching in their attempt to extract incriminating state- 

10%i a t  436 & n 22 
L021d at441-42 
'03Fkdelily [D the doitnne announced ~n 4liranda requires that II be 
enforced stneQ, but only m t h o r  tpe8 Of iituationi ~n a h e h  the con- 
terns tha t  poiered the d e m o n  are mplieated Thus *e must decide 
uhether B traffic stop exeli i  upon 8 detained person preiiures %hat auf 

tian t o  require tha t  he be warned of hi ionititutianal nphb 
Balently Lmpalr ius Bee exercme of hi p"'7lege agalnbt self-mcnmina- 

Id a t  431 
w d  at437 38 
'OjThe iffond feature of B traffic stop tha t  the Court iovnd wiueh m6lgatei 

the eon~ern i  m Miinnda 13 BQ f a l l o w  

lciieumeiancei u s m a t e d  with1 the t ip ieal  trafie 8Cp are not such that 
the motorm feels completely at  the mercy al the p l e e  To be sure, the 
m r a  af authority surrounding an armed, uniformed officer and the 
knowledge tha t  the off~eer has some dixretian m detrdrng whether to 
m n e  B c~latmn, m c o m b m a f m  exert some pressure on rhe detainee [D 

reipand to questions But alher aspects of the ntuanon rubrtanrially oil 
set thebe iarcei 

Id at  438 
Loaid at 431-36 
:Ovd a t 4 3 8  
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ments by any fonn of coercion.'0~ 

The Court focused its analysis on the factors reasonably known 
to the suspect. All factors noted above were extracted from the 
Court's recitation of the circumstances surrounding B roadside stop. 
The point of view in this analysis, however, was the pwception of 
the s u ~ p e c t . ~ " ~  The Court specifically rejected evidence that  the 
police officer had decided almost immediately that he was going to 
arrest McCarty.110 The critical fact to the Court was that the officer 
never communicated this intent to McCarty until later in the proce- 
dure."' The Court concluded that "the only relevant inquiry is how 
a reasonable man in the suspect's position would have understood 
his situation."'l2 

The Supreme Court refused to look at  the subjective reasons 
for action, or the subjective intent of the parties.113 Beyond the cloak 
of simply protecting the Fifth Amendment privilege, the Court noted 
"an objective reasonable man test is appropriate because, unlike a 
subjective test, it  is not solely dependent either on the selferving 
declarat ions of the police officers or the defendant .  . . .''ll4 
Additionally, earlier in the opinion the Court noted that the rules 
established in Mirondo have the added protection of keeping courts 
out of a case-by-ease determination of the voluntariness of the con- 
fession baaed on the totaiity of the circumstanees.1~~ This relieves 
the police from the burden of determining the frailties or sensitivi. 
ties of every person that they question. If the Court were to have 

LoBThe Court believed that a pubhc s e m g  web lesa pohce dommated. Id at 
438. The Court compared the roadside sfap with the so-called 'fir@ stop under 
Fourth Amendment law. The Court noted that I t  did not require warnings in Terry 

m enmlnal admty may stop that m d m d u d  far B bnef t h e  period and ask hua or 
her a limted number of quesflons The pohce officer 8 1 s ~  may conduct a bnef "pat 
down' of the mdmduai to endue that he or she is not earr)ulg a dangerous weapon. 
The poliee need not have bmpieion amounting to 'probable e a u d  for an arrest or 
search See generally Terry v. Ohio, 892 C S 1 (1968) In light of the wuldely-pubhcmd 
Rodney Kmg madent,  some may doubt whether pohce feel rea trand  by the pubhe 
settmg of B roadside atop. 

;;;; ~ ~ ~ ~ ~ ~ ~ t ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ " ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  

'09B~rbmer .  468 US at 442 
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imposed a subjective test, the police would have to inquire into the 
person's subjective feelings a n d  sens i t iv i t ies  before every 
confession."SConversely, the Court would have had to analyze every 
police officer's motives and opinions of the circumstances surraund- 
ing the interrogation The lack Of precision in applpng this type of 
test was one of the reasons that led the Court to adopt M m n d o  

In 1988, in Pennsyluonta u. Brudor,"e the Court revisited the 
custody ISSUB in a strikingly similar factual context. In Bruder, the 
Court found that the procedures Of the roadside stop and the field 
sobriety teats were not conducted in a custodial Betting 119 In a criti- 
cal footnote, the majority again refused to consider the suspect's sub- 
lectiue appraisal that he was in custody based on one or more of the 
factors the Court analyzed a8 relevant in McCarty.120 Specifically, 
the Court held that, while i t  might view B prolonged detention ae 
evidence that the suspect was in custody, the subjective perception 
Of the suspect in that situation is 

E.  The Znterrogetion Trigger 

Custody alone, however, is insufficient to tngger Mranda .  As 
the Supreme Court held in Rhode Island u Znnis,lZ2 the  unique 
interplay of custody and interrogation calls for the prophylactic of 
the warnings.123 Although recognizing this interplay, and its effect 
on the psyche of the suspect, the Court refused to delve into that 
psyche beyond the level of the reasonable man.124 Therefore, as with 
custody, the Coun only analyzed objective factors defining the limits 
of "interrogation." 

llBIt 11 axramaric that Lhe ae~used at tnal uduall~ has the grearec menfive io 
he. Thereiare. It seema diffkulf f(l accept an aecuaeds svbimiie p ~ e e p n o n  a8 a reh- 
able sowee of bets for a eonmtvtionsl ~ n w i r y  

l:?Bwkemer, 458 U S  st 430 Later Court ~ u l m g a ,  notably, Quarlas, uouid c m  
LelZe any m e s t  rrom tlus slmp~lelry see g.mruiiy text accompannng notes 
165-81 
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lZaId at 299 One unter ~uggesfs chat the Supreme Court lifted thx Ides from 

the wntmgr of Professor Kammr "Although the word 'interplay' did not appear ~n 
Mlranda, the concept UBQ gleaned iram it m Rhde  Island v Innid pmumably aRer 
rheiuslices or their law clerks read Prokidor KBmmr'9 1978 amde on Inrerragatlon. 
where the term firit appeared " YEICER. e u p m  note 40, at 1 Sea 0160 %le Kamisar 
Brewer L Wtlirams .Maassioh and Miranda. What Is 'lnteirorufran Whin  Dars I t  
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The Court's definition of interrogation has developed since 
Mranda,  but, BS with the custody trigger, has remained tied to an 
objective analysis of police actions, not the parties'  subjective 
beliefs.126 The Court currently defines interrogation 88  questioning 
initiated by law enforcement officers after a person is placed incus. 
tody.126 The Court has noted that  this  definition, derived from 
Miranda, is susceptible to a full range of interpretation. It is possi- 
bie to interpret this definition to include only explicit question and 
answer ~essions.~27 However, the Court declined this literal analysis 
and focused on whether the police words or actions were reasonably 
likely to elicit an incriminating response. The Court has sought to 
narrow its focus on the objective facts of a case and avoid any plunge 
into actual beliefs or emotions.129 

The Court first addressed interrogation directly in Innis lZ9 In 
that case, the defense sought to suppress certain admissions made 
by the suspect, while he was riding in a police car, after being placed 
under arrest as B murder The issue for the Court was 
whether the statements the policemen allegedly made to each other 
while riding with the suspect in the car constituted in t e r~oga t i an . '~~  
The Court ultimately held that the statements were not interroga- 
t i ~ n . ~ ~ ~  The Court applied an objective analysis of the circumstances 
in reaching this conclusion. 

Innis was B suspect in the robbery and shotgun murder of a 
taxi driver. The police arrested Innis and read him his rights under 
Miranda. Innis asked for a lawyer. The police then placed the sus- 
pect in the back seat of a police sedan. Three oficers drove Innis to 
the police station Their captain ordered the officers not to question, 
intimidate, or coerce Innis in any way, while drinng to the station. 

On the way to the station, one of the officers remarked to 
another officer that he hoped that none of the children in the area 
would find the murder weapon--a shotgun-and harm themselves 
(Apparently, there was a school far the disabled in the vicinity.) The 
two officers continued this conversation for several minutes. Innis 
then interrupted them and told them io  turn the car around. He 

'2hSee, e # ,  Pennsylvania 5. Yumz. 496 U S 582 (1990) In Munil, the Con* 
addressed the issue of interrogation in t e r m  ofthe twe of r e ~ p ~ n ~  demanded by an 
explicit question. Thus, a police ~ f i eer ' s  request for othemiie mnmuou~ personal 
data can become a request for mcnmmawng evidence. 

u a f n n ~ ,  446 U S  at 290 lemng Yiranda v h m n a .  384 E S 436, 444 (1966)l 
lZ11d 
1z8fd ai 302 
lzBid at 298 
la01d 
'S'jd 

-az fd  s t  303 
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offered to show them where the gun wae located. After returning to 
the scene of the arrest ,  the police captain again read Innis his 
Mirando rights. Innis responded that he understood the rights but 
wanted to help the police find the gun because of the children in the 
area. He then led the police to the gun.133 

After his conviction for murder, Innis appealed to the Rhode 
Island Supreme Court. The Rhode Island Supreme Court held that 
the police had violated Innis’s rights by interrogating him after he 
had invoked the right to an attorney. The Rhode Island Supreme 
Court found that he had been subject to subtle coercion that was the 
“substantial equivalent” of interrogation under rMLrondo.134 The 
United States Supreme Court disagreed. 

The Court began by reviewing the definition of interrogation 
outlined in Mronde. The Court noted that Its definition might lead 
to a narrow analysis. Miranda ‘might suggest that the . . . rules 
were to apply only to those police interrogation practices tha t  
involve express questioning of a defendant while in eustody”’35 The 
Court rejected this literal approach, focusing instead on what i t  
termed the ‘interrogation environment.”136 In this regard, the Court 
reviewed the various police practices that i t  had discussed in the 
Mirando opinion It noted that in Mrando  it had paid special atten- 
tion to the ”psychological plays” that the police use to encourage con- 
fessions. The Court concluded ‘these techniques of persuasion, no 
less than express questioning, were thought, in a custodial setting, 
to amount to interrogatmn.”l6i 

The Court heid “the Mranda  safeguards come into play when- 
ever a person in custody is subjected to either express questioning or 
its functional equivalent.’3s Express questioning is relatively easy to 
define The problem remaining was the meaning of the “functional 
equivalent.” To resolve this issue, the Court again looked to Mwonda 
to determine the appropriate test. 

The Court concluded that the test must be an objective one, 
based an the suspect’s perceptiona.lSn The Court refused to analyze 
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subjective police motives or subjective perceptions held by the sus- 
pect. Rather, the Court would focus on the objective outcome that 
t h e  words or actions o f  t h e  police l ikely would produce.140 
Specifically, the Court held that any words or conduct that  the police 
should reasonably know would produce nn incriminating response 
from the suspect is the “functional equivalent” of interr~gation.’~’ 
The Court stated further that i t  was unwilling to make the police, 
and hence society, bear the burden of the “unforeseeable” results of 
all police words or actions around a suspect. Therefore, only the 
actions that an officer “should have known” would produce the 
incnminating response would constitute interrogation.142 

Applied to the facts oflnnm, the Court held that the police con- 
versation was not an i n t e r r ~ g a t i o n . ’ ~ ~  The Court found that the can. 
versation “consisted of no more than a few off hand remarks ” 144 
Furthermore, the Court said “the officers should not have known 
that i t  was reasonably likely that Innis would so respond.”146 Two of 
the dissenters in the ease disagreed with this finding. However, they 
agreed that the objective test that the Court announced was the cor- 
rect analysis to apply to this Mironda situation 146 The Court has 
continued to apply only objective analyses to  the Mironda triggers. 

F The PlrblLc Safety Exception 

The Supreme Court detoured from the narrow M m n d a  path in 
New York u. Q ~ a r l e s . ’ ~ ~ I n  that case, the Court created the so-called 

Id at  310 
“ ‘ Id  at 302 
1*2Id. a t  301-02 Contraat the facta with Brewer. yl whah the pohce knew of a 

1‘Yd at 305 fMarahaU, J , dissenting) 
l“451 U S 549 (1964) 



22 MILITARY LAW REVIEW IVol. 150 

‘public safety“ exception to the M r a n d e  exclusionary rule .  The 
Court held that i t  was permissible to admit a suipecvs unwarned 
statement if the purpose of the police was to protect society from 
some objective threat.146 In creating the exception, the Court struck 
B hard blow a t  the theoretical underpinning of Mamndo Although it 
did not explicitly overturn Miranda, it attacked some of the case’s 
core principles The Court’s treatment of the core principlee reveals 
the  exact parameters of the  Fifth Amendment privilege today. 
Unfortunately, the Court also removed, for a while, a substantial 
degree of doctrinal clarity that had existed in Miranda law.149 

As a rule of criminal police procedure, the  Supreme Court‘s 
actions in Quarles parallel some of the fundamental difilculties that 
the COMA has had  with Article 31 law. In  both situations, the 
Supreme Court and the COMA faced hard cases and made bad, or at  
best, very cloudy, law. To its credit, however, the Supreme Court 
retained an ‘objective test” for its analysis of the safety exception.Ii0 
Unfortunately, the Court’s ‘objective test- focused on the perceptions 
of the police or, perhaps, of society, and not the mspect.l5l 

In  Quarles, the suspect had fled from the scene of an alleged 
rape. The victim informed the police that Quarles was aimed w t h  B 

gun. The police followed Quarles into a nearby supermarket The 
police entered the store, but Quarles ran away from them when they 
attempted to apprehend him. The police gave chase through the 
store, losing sight of Quarles for Some moments One policeman, 
Officer Kraft, eventually located Quarlea and ordered him to place 
his hands over his head lj2 

The officer frisked Quarles and discovered that he was weanng 
a shoulder holster The holster, however, was empty The ofiicer then 
asked the suspect where the gun was Quarles nodded in the direc- 
tion of B stack of boxes and said, ‘the gun is over there.”’j3 The 
police retneved the gun. At trial on a weapons possession charge, 
the state sought to introduce both the statement of the suspect and 
the weapon lE4 The trial court and a11 New York appellate courts 

14Vd at 661 Wnnng for the m q o n t y ,  Justice Rehnquiif noted that the 
Mirnndn Court ‘presumed that interrogation I” certain custodial w c ~ m d ~ n c e s  IS 
c a r c m  ’ I d  a t 6 5 4  

’4aThe mmonty acknowledged rhar they were reducing the dmrrinsl  elanty 
They accepted that p~lice s o d d  be able t o  rely on their instincr Id B t  658 

15ald at 656.57, The Court refused to canalder the 'unverifiable motives” olthe 
oohce id at  656 

:S%’ee infra relit accompanpngnotee 158-64 
:“Quoilrs. 467 U S  at 661 52 At this p m f ,  Q u a r k  was certainly ~n cuCcd) 

I d  8t 653 See also Berkemer Y McCaW, 466 U S 420, 443 (1964’ 
Quarlis, 467 U 4 at 662 

3641d 
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excluded the evidence as violations of the accused's rights under 
Mirando.l55 

The Supreme Court majority very carefully dissected M m n d a .  
I t  ruled that  technical M r a n d a  violations did not always rise to the 
level of compelled testimony that must be suppressed as violating 
the Fifth Amendment.l66 Although the Court recognized that  the 
accused was in custody, it focused its inquiry an whether the confees- 
sion was compelled in the sense of the "station house" confessions 
proscribed in Mironda.16' 

The majority concluded that the confession was compelled, but 
for acceptable, limited reasons, was admissible.15S It reached this 
conclusion by reasoning that the majority in Miranda was wdling to 
accept certain soeial costs as a result of the warning requirement. 
The Court concluded that the cost the Miranda Court had been will. 
ing to bear was the loss of the confession at  trial.'j9 The Court dis- 
tinguished that cost from the social cast that  might have occurred 
had the gun not been found. In an intriguing footnote, the Court 
noted there was no evidence of actual coercion.160 This was a star- 
tling appeal back to pre-Mirando due process analysis. This cut the 
core from Mirandn by stating that a confession was not presump- 
tively involuntary without the warnings. I t  is consistent, however, 
with the remainder of the majority's analytical approach because of 
the C o d a  focus an the police officers rather than the suspect 

The Court recognized that  police officers are, and have been, 
affected by the ruling in M i r a n d ~ z . ' ~ ~ I t  accepted that, as a result of 
Mirando, a police officer might have to decide whether to issue the 
warning and, potentially, still the suspect's tongue, or ask the ques. 
tion and risk suppression at  trial.162 The Court held that  police 
should not have to make that sari of cost-benefit analysis in the fast- 
moving arrest scenario. Instead, the Court relaxed the proscriptive 
rule of Miranda in situations presenting a safety risk to either the 
police offcer or society as a The Court continued, however, 
to apply an objective standard in determining whether the exception 
applied. Significantly, the Court rejected the notion that the police- 

Iee1dld. at 651-53 
W d .  at 663-66 Them wa8 no tiam of'actual' eompul8ion Id at 655.56 
W d  at 664 & M 3. 4 (Coufi caneluded It had the p w e r  to relax the ludmal 

strictures oEMirondo and attemrrts to tie that ease to Station house sehines onlv) 
w d  st 6 5 ~ 8  
15Vd at 657 
"old. at 665 n 5 
Lblld. ar 657-58 
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man's subjective intent was reievmt. Indeed. the Court noted that 
one of the likely reasons for the question was to gather evidence.'6' 
This reason, however, was not an objective indicator of a threat to 
public safety. 

The Court's 'public sa fe ty  exception in Quorles has received 
considerable criticism 165 beginning with a sharp dissent The d1s- 
sent by Justice Marshall and the concurring opinion by Justice 
O'Connor both a t tack  the  Court's reasoning and application of 
Mtronda. A common paint 1s that the new decision eliminated the 
c lan t r  of the Mirondo opinion lti6 Justice O'Connor wrote that" Itlhe 
end result wiii be a finespun new doctrine on public safety exlgen- 
eies incident to custodial interrogation, complete with the hair.spht- 
Ling distinctions tha t  currently plague our Fourth Amendment 
jurisprudence "lS7 Both the concurrence and the dissent aim found 
tha t  the  clarity of Mtrando was one of its "core virtues."16e The 
Quarles court abandoned that virtue in pursuit of what it saw as a 
higher societal goal 

Both Justice OConnor's concurnng opinion and the dissent 
assert the majonty's support for a cost-benefit analysis approach as 
a significant error. Again Justice O'Connor wrote 

The critical question Mranda  addresses is who shall 
bear the cost of securing the public safety when such 
questions are asked and answered: the defendant or the 
state. M'ronda, far better or worse, found the resolution 
af that question implicit in the prohibition against corn. 
pulsary self-incrimination and placed the burden an the 
State.169 

The dissent further criticized the majority's objective test."D 
The dissent asserted that the majority's test was a subterfuge for 
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inquiry into the subjective intent of the arresting 0 f f i ~ e r . l ~ ~  There is 
a considerable air of t ruth in this assertion, especially given the 
facts related by the dissent. Apparently, Officer Kraft testified that 
the situation was under control when he asked where the gun WBS 
located.112 Furthermore, the accused already had been 'reduced to a 
condition of physical powerlessness."173 The majority's suggestions 
of threats to public safety were not supported by the record. There 
was no one in  the s tore  except s tore  employees a s  the a r r e s t  
occurred after midnight.114 Furthermore, while the majority sug- 
gested that an accomplice could have come across the weapon, the 
record fails to indicate the existence of any aceompliee.175 

Another criticism of the decision is its appeal to the alder due 
process analysis.17s Recall that under this analysis, the Court exam- 
ined all of the surrounding circumstances to determine whether a 
confession was voluntary One of the keys of Miranda was that the 
Court refused to continue this analysis. Instead, the Mranda Court 
substituted a constitutional presumption of coerced custodial inter- 
rogation.lI7 The majority in Quarles agreed that the accused was in 
custody, yet s t i l l  found tha t  the confession was not actually 
e0erced.1~8 More disturbing, however, is the suggestion that coercion 
is desirable to protect public safety.179 In stark contrast to Miranda, 
the majority found the confession admissible simply because it was 
vital to public safety.180 Therefore, for the majoritx there was an 
acceptable level of governmental coercion. 

While the majority weakened Mimnda's  protection, it m a n -  
tained a facially objective approach to the analysis. The weakness of 
the decision, horvever, is that it  focused, for the first time, away from 

"!Id 
"ZId The lower courts had made speclfir factual findings that there  ere no 

exigent ciriumitaneei Id 
"'Id at 675 
"'Id at 616 
"There was n e w  any h n l  of an aeeomplve m the case. The rape pmeeutnx 

apparently only alleged m e  ssmlant-Qusrler Id at 6 5 1  Thus. the Supreme 
Coulie fear of an accomplice 1% made from whole elath 

"'Thn 1% the p r ~ t u m p t m  that the mqanty  attempts to re>& Id at 654 See 
elem id at 683.84 iMarshaU, J , dlnentmg) iCaun creared B e o n m t u t m d  presump- 
tmn m MIiandDl 

>'aid. at 680-81 
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the perceptions of the accused.1a1 Pliar Miranda interpretations had 
concentrated solely on the psychological pressure on the accused. 
However, in Quarks,  the Court gave weight to the cost or pressure 
that Miranda warnings placed on society. With this decision, the 
Court appeared to re t rea t  from the  full protection afforded by 
Mirenda 

G Mirenda Today 
In 1993, the Supreme Court returned some of what It took 

away in Quorles and provided additional clarity to the Mironda 
rules. In lVLthroiL v .  ililliams,'*~ the Court established an a n a l y t i d  
framework that agmn separated the due process analysis from the 
Miranda p r e ~ m p t i o n . ~ a ~  Although the case is not specifically a 
Miranda case, the holding should apply to future situations 

The c ~ s e  came to the Supreme Court as a habeas corpus appeal 
from a emui t  court The issue that the petitioner raised was a viola- 
tion of Miranda by the state criminal court lB4 The federal distnct 
Court, however, found a due process violation on its own motion and 
granted the habeas relief. The Supreme Court held that the district 
court properly entertained the M'randa issue raised by the petition- 
er, but had improperly ruled on the involuntariness issue without a 
hearing.'as Important to the i s m e  of the  Mirando triggers, the 
Court held that, while Mrando  and the due process ana ly~is  both 
protect the Fifth Amendment, they do so in different fashions 186 
The Cour t  re turned  to B p r e - Q u a r l e s  posture, se t t ing  up  t h e  
M'rondo warnings as a constitutional prophylactic. Therefore, the 
Court returned to two distinct analyses Absent the .MLrando warn- 
ings that were required by the custody and interrogation interac- 
tion, the Court would eupprees a confession. Other police conduct, 
however, issued after the warnings, or actions by nonpoliee agents, 
may e v e  m e  t o  B due process valuntariness ISSUI.  It appears, there. 
fare, that the Court has backed way,  a t  least to some extent, from 

nnng 109-16. 138 46 
'"1113 S Cf 1745 11993, 
'"Compare the Court's due prmesr m"8ya1s w f h  rhe origin and diatinc place 

-Wd at 1749 
-651d sf 1756-56 

of>M&iionda relative to the FiRhAmendment Id at 1751-52 

at 1754-55 "We thus fall ta see how abdmtmg iMiiondn'a bnehr-line (4 
at least. brighter-line1 rule8 m favor O f  an exhaustive tatahry-of the c~rcum~ranees  
approach on habeas rould da much of an i rhng  to lighten the burdens placed on bus) 
federal eaurtc .Id at 1764 
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applying B totality of the  circumstance6 and the connected due 
process analysis to pure M ~ r o n d o  litigation.la7 

This separation is important as it mirrors one of the problems 
of the  COMA’S analyses in Article 31  situations. According t o  
Withrow, arguably every confession case may contain issues regard- 
ing bath the warning requirement and the voluntariness require- 
ment. A different test arises, however, depending on the specific 
issue raised. In the UCMJ, this division of issues is found in two 
separate sections ofArtiele 31. Article 31(b), the subject ofthis arti. 
d e ,  contains the warning requirement.lsS Article 31(d), on the other 
hand, contains the voluntariness requirement.la9 At present, both 
the Supreme Court and the UCMJ separate them, so should the 
COMA 

111. Article 31(b) 

A. Legidatme Htstory 

The legislative history of the UCMJ does not provide signifi- 
cant background about the purposes behind Article 31(b). The 
UCMJ itseif grew out of an  initiative by Secretary of Defense 
Forreatal to create a uniform military judicial One of the 
primary forces driving this development was the creation of the 
Department of Defense. With the new cabinet agency over the Army 
Navy, and the new Air Force, and with the “discovery ofjoint opera 
tions during World War 11, a joint  service judicial code madt 
sense.19l 

18Vuiuee OConnor, e o n e m g  in part and dmenhng m part. e r p r e w d  dm 
codon wrh t h e  move She confirmed that the en l i ed  analysis under ,Wmnda I 
whether the mhwdud id m evatody snd whether that individual IS king internogat 
ed Id st 1759. 1764 (OConnor, J., dmenting m part and concurring m part) She 
would “de these 8s P L R ~ S  of B tntahty ai the c~~cumstanceb test rather than a8 trig 
gers resulting ~n a amintutranal presumption of mrcmn. T h s  would have the effec 
af returning FiRh Amendment I a i  tn pre.Mmanda day8 when the wammgg were bu 
one of a number of factors the court! vsed to analyze a eonh i ion  See gemrail) Yali 
K a m m r .  Equal J u s f s e  &n the Gmtehmses and .Mansions of American Cnm~na 
Procedures &n Cmma Jusrlc~ w Ow. Tna 1, 41-49 (Honard e d ,  19653 (miid an : 
WIGMORE, supra note 54, B 323 n.5) 

LBiUCMJ art 311b) (19831 
‘691dM. art 31W “No ifstemem obtained from m y  paean m vmlafi~n Of fhi 

article, or thmugh me of cwrcion, unlawful influence. or u l a r f v l  inducement m e  
berecewedaealnsthrnm trial bymurt-martial”ld 
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Secre t a ry  For re s t a l  appointed a committee,  chaired by 
Professor Edmund Morgan of Harvard University, to prepare the 
new uniform code proposal. The committee consisted of ~ e v e r a l  
working member~ . ' 9~  Perhaps most prominent among those mem- 
bers was Felix Larkin of the Office of General Counsel of the 
Secretary of Defense.193 MI Larkin eventually provided substantial- 
ly all of the testimony before Congress regarding Article 31 Mr. 
Larkin's uncontradicted testimony 1s  almost the only legislative his- 
tory surrounding the congressional intent of Article 31.194 This is 
particularly interesting considering the strength with which the 
COMAargues the clarity of legislative intent in its pronouncements 
regarding Article 31.1g5 

Article 31's precursors were Article of War 24 and Article 42(a) 
of the Articles of Governance of the Navy In creating Article 31(b), 
the code committee explicitly extended the coverage ofArticle of War 
24. Article of W m  24 had been revised and extended, just one year 
earlier, by the 1548 Elston Act.'% Article of War 24's evolution into 
Article 31 is a remarkable story 

Pnor to 1517, military law had no rights warning requirement 
The 1920 Manual for Courts-MartLel suggested that an investigator 
should inform service members of their rights before q u e ~ t i o n i n g . ' ~ ~  

"*he aorhng group eansidted of Fehx Larkm, Assisrant General Counsel 01 
the  Department of Defense. Colonel John P Dinamore. Office of Lepnlative and 
Liaison Divaion. Depanmenr of the Army, Leutenant Colonel John M Pitier, Office 
Of The Judge Advocate General, Department of the  Arms, Colonel John E Curry 
Office of The Judge Advocate General, Department 01 the Ylavy, Colonel Stewart S. 
Maiey Office of The Judge Advocate General. Depsrrment of the Au Force, and 
Commander Halmar J Webb, Lepslative Counsel-Coast Guard Department of rile 
TIeaiury Uniform Code o f i l i l i u l r y  Justice, Text References and Commentary based 
on the  Repair of the  Committee on a Uniform Code of Military Justice t o  t h e  
S~erersrv of Defense 1.11 11960) [hereinalter Morean DraRl 

Is* General Green The Judge Advaa te  General of the  Uruted States Arms, ten- 
tified tha t  in ius opimm .Lmcle 31, as piopoaed, abridged the protfftion of Article of 
War 24 Uniform Codm of Military Jusiim Hmnngs on HR. 2498 Before o Subomm 
of the  House Camm on Armed Seioicea, 81sl Cong, 18f Sew 260-61 (1949) [here- 
~nafter UCMJ Hearmga He ~ l i o  expresded toneern that B confession m a ~ iv i l i sn  
police officer would 8tiU be admissible Id a t  255. Colonel Ilelvm Maas, national 
pns lden t  of the  Yame Corps Pasewe Association. terhfied that h c l e  31 should be 
limited t o  ~ s s e ~ o o n a  a i  constitutional rrghts Id a t  712 The statement Of Roben 
UHeureaux, Chef  Counsel of the Senate Banlvng Committee mdleates he hellevea 
that A m e l e  31 may allow far admrasion of ewdenee tha t  Article of War 24 would not 
Id at 816 

:05Ser, e g. Umted Sta tes  \, Dugs, 10 M J 208, 208 IC M A 1981i, United 
States" Gibson14CMR 154,17O(CMA 1954) 

.gas<e Supewlelle, Svpm note 33, st 175 

.s'Compare the lang~age of paragraph 225(hi of the 1921 ,Manual f i r  Courts 
.uamol wlth the language of the  Elatan Act From 1921 through 1949. the Monvd 
stated 
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The 1948 Elston Act changed this suggestion to a duty.19S The w u n -  
ing, however, only applied to an accused. The use of the term 
"accused" is significant, for i t  generally indicates a person who 
already had been charged. Accordingly, an accused service member 
is formally engaged in  a phase of the trial process. Indeed, in the 
hearings on the Elston Act, Congress expressed an explicit intent 
that service members an trial should enjoy the same rights as civil- 
ians then enjoyed.'% 

The Code provision drafted by the UCMJ committee expanded 
on the protection that existed under the Elston Act.200 I t  explicitly 
extended the privilege against self-incrimination outside the court- 
mom to persons who were merely It continued the 
requirement of the 1948 Elston Act, establishing a duty of the per- 
son obtaining the statement to advise about the right to remain 
silent.202 

Unfortunately, while making these momentous changes, nei- 
ther Congress nor the committee explained the broad sweep of the 
language that  they used in  the Article. Sadly, the testimony on 
Article 31 fits into ten pages of the House RecordZo3 Over half of 
that volume concerns Article 31(c), not Article 31(bj.2M In explaining 
whv the committee created Article 3Uc). however. Felix Larkin 

any person to obtam my statement, adrmaslon 07 from m y  
person or witness. shall be deemed to be conduct to the prejudlee of Pma 
order and dueiphne, and no such statement, admmaion or confesaan 
shall be m e w e d  m endenee by any court-mama1 If shaii be rho duty or' 
any person in obtaining on) siokmmf from an aceusad IO odLcse him 
that he does not have to make any statement st all regarding the offense 
of which he LQ aeeuaed or bemg invertigated, that  m y  itatemeat by the 
accvsed may be uaed a g a m t  h m  ~n a tnal by court-manid 
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The congressmen were experiencing considerable difficulty 
deciding what  a ‘degrading” question was under t h e  proposed 
Article 31(cj The  colloquy t h a t  ensued between Lark in  a n d  
Members of the House sub-committee 1s instructive of the clear pur- 
pose and policy behind the counterpart, Article 31(bj: 

Mr. Elston. I think it gives too much protection It  enables 
the guilty person to escape. 

Mr. Larkin. Well in the same way providing an obligation 
to inform him before he apeaks i s  more than the usual 
protection. 

hlr. Brooks You mean the constitutional provision? 

Mr. Larkin So far as incrimination is concerned 

Mr. Elston That 1s all right That is up above 

Mr. Larkin. That is tight. 

Mr. Elstan. That 1 s  subsection (bj. That 1s perfectly all 
right z o j  

This discussion reveals that both Mr. Larkin and the eommit- 
tee viewed the warning requirement of subsection (b) as affirming 
the constitutional right 2ffi The constitutional right was the “usud 

The warning requirement, however, was more than 
the  usual protection. I t  was an additional safeguard above the 
requirements of the constitution. I t  was grounded, however, in the 
constitutional tight 

Another portion of the  hearings provides some additional 
insight into the purpose of Article 31  It is the only guidance that 
exists about the context in which Congress and the committee per- 
c e w d  the nghts warning would become relevant. 

The first portion of Article 31 changed the existing l a w  and 
took Article 31 out of B unique court-martial cantext.2DaArtiele 3Ubj 
applied to suspects Article of War 24 only applied to the accused 
The change in terminology made it clear that the pnvilege no longer 
was tied solely to court proceedings, but extended well into the 
investigatory phase of a ease.21o An issue arose during the hearings, 

’asid temphasis added) 
Z061d 
1C7id 
zapsee Amde 31, Morgan Draft commentary, nupro nore 192, st 47 
2091d 

w c m  ~ ~ v ~ ~ ~ r  dupm “ate 194. at 988 
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however, regarding the limits of the extension.211 The hypothetical 
posed in the introduction to this a r t i c i w f  the soldier m t h  a stoien 
wallet and his roammat+iilustrates a possible worst-case scenario. 
The fOllOwing colloquy shows that both the congressmen and the 
committee envisioned only an afficiai investigatory setting: 

Mr. Brooks. Haw would a person h a w  he was suspected 
of an offense? 

Mr. Larkin. Well, after an offense has been committed B 

number of persons who are suspected might be brought in 
far questioning none of whom have been accused because 
the evidence is not complete enough to indicate who the 
perpetrator may be. 

Mr Brooks But you can’t interrogate him without first 
informing him of the nature of the accusation. 

M r  Larkin. That i8 right You would have to tell him that 
the crime of larceny has been committed, for instance You 
could say that this is an inquiry in connection with it and 
that you intend to ask him questions about it, but that he 
should be informed that  he does not have to make any 
statement about it. 

All that does is broaden the protection against self-incrim- 
ination so that whether a person is actually the accused 
and you attempt to interrogate him or whether you just 
don’t know who the accused is and there are five or six 
people whom you suspect they B I ~  ail protected 

Note the language that both Mr. Brooks and Mr Larkin used. 
They employed terms such as “offense,” ’brought in for questioning,” 
“evidence,” “inquiry: and ‘accused.” These are all terms that, a t  
least, strongly m p l y  an affimal criminal investigation into a person’s 
conduct 213 The discussion that came just a few moments later con- 
firms the oNidai criminal natwe of the inquiry: 

Mr DeGraffenreid. As I understand it hlr. Larkin, is this 
what you have on your mind Say a crime is committed 
and several people are suspected but  no one has been 
arrested. 

Mr. Larhn. Yes 
Mr. DeGraffenreid You bring them in before they have 
w d  at9a4-a6. 991.93 
W d  at 990 
w o o  John B McDamel. Aniclr 3llbl and the De,ferxe Counsel l n l p r a i a ~ ,  ARw 

L A W .  May 1990. at 9 ” 4 
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been arrested.214 

These words all imply some degree of superior authority The 
UCMJ vests arrest authority only in persons of higher rank, or those 
in military police (MP) roles. Additionally, a soldier might 'investi- 
gate" his or her buddy, he or she may even conduct an ''inquiry" It 
stretches congressional intent beyond all reasan, however, to suggest 
that  they would go further and "arrest" that buddy absent some sort 
of official relationship between the two. 

The House Committee made only one change to Article 31 as 
submitted.215 There are other references to Article 31 in various 
comments submitted to Congress.2lG They do not, however, shed any 
additional light an the scope of Article 31 other than that it was 
intended to expand on Article of War 24. The newly created COMA 
would have to flesh out Article 31 in 1t.s practice. 

B .  Earl) Deueloprnents at the COMA 

The COMA first addressed the meaning of Article 31 m its deci- 
sion in Unrted States v Wdson and Harvey.217 Barely two years after 
the effective date of the UCMJ, the COMA held that Article 3Ubj 
was as plain a6 any legislation could be.218 It applied a simple 
analysis, looking first to Article 2, UCMJ (Jurisdiction), then with- 
out further elaboration, a t  whether the accused was a s ~ s p e c t . ~ ~ ~  It 
found that Arbcle 31 applied and suppressed the admissmn. In 80 

doing, it created ~n interesting precedent. 

The case arose from a prosecution far premeditated murder m 
Korea An MP responded to the report of a murder. When he arrived 
a t  the scene, mme Koreans pointed out B group of nearby soldiers 
standing around a fire. They said that the persons who shot the vic. 
tim were in that group. The MP walked up to the group, looked 
directly a t  Wilson and  Harvey and  asked who had done the  
shaoting.220 Wilson and Harvey responded that they had shot the 
man. At no time did the MP read them their rights under Article 
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31ib) or Article afWar 24.221 

The COMA had to differentiate between an admission and a 
confeseion.222 Recall that in 1951, the voluntariness doctrine was a 
central feature of American federal confession jurisprudence. Under 
this doetrine, the prosecution had the burden of showing the volun- 
tariness of a confession. The defense, however, had the burden of 
showing the involuntariness of an admission. Most notable in this 
regard, the COMAfound that “there is not a scintilla of evidence in 
the record to indicate that  these admissions were not in fact volun. 
tary.”Z23 However, one must remember that  with bath Article of War 
24 and Article W b ) ,  voluntarinees is not the sole factor in analyzing 
the admissibility ofa confession. The COMAcarrectly noted that vol- 
untariness was separate from the warning provision ofArticle 31(b). 

The COMA concluded that Article 3Xb) applied to this case,224 
It reached this conclusion by a plain text reading of the relevant pro. 
visions ofArticle 31ib) and id) and found that ‘ltlhose provisions are 
as plain and unequivocal as legielation can be ’225 The COMA’S only 
analysis was to consider whether the MP was a person subject to the 
Code and whether the accused were The COMA con- 
cluded that the MP was covered by Article 2, UCMJ. It then stated, 
without further elaboration, that  the appellants were suspects. 
Therefore, the COMAconcluded that Article 31(bl applied.22’ 

After making these conclusions, the COMA justified its depar- 
ture from prior law by discussing the legislative history ofArtiele 31. 
I t  cited the House mports and simply noted that  Article 31  was 
designed to protect not only the accused, but also Buspects.22S 
Furthermore, the COMAdeclared that it would support the protec- 
tion that Congrees gave to soldiers in extending the right.22g In a 
back-handed slap at  Congress, however, the COMA stated, ‘It is, of 
course, beyond the purview of this Court to pass on the soundness of 
the policy reflected in those portions of Article 31, supra, which 
extend the provisions of its comparable predecessor, Article of War 
PA ” 2 3 0  . . . 

921This Yivestigatim occurred some 51 days before the eifeeuve date of the 
Code The accused were arraigned aiter the effective date, consequently the Code 
applled to them United States v Wilson and Harvey, 8 C h1 R 40, 54-56 (C I1.A 
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Hmmg concluded that the admission was improperly admitted, 
the COMA then addressed the Issue of whether it had to reverse the 
murder conviction. Here the COMAdecided that the "element ofoffi- 
ciality' surrounding the admission wab more than just a naked vio- 
lation of Article 31(b).231 As such, the violation struck a t  the very 
core of the policy behind Article 3Ub) and consequently, was inher- 
ently prejudicial. Finally, the COMA noted that its decision con- 
formed with prior decisions of the courts and boards implementing 
Article of War 24 However, this part of the decision is the only part 
that mentions the official nature of the interrogation 232 Considering 
future COMA cases, this declsion is startling 

The dissent by Judge Latimer presaged later COMA law23s 
Judge Latimer flatly rejected the plam meaning approach that the 
majority took in applying the and instead suggested a 
three-part analysis to determine if an individual must read B sus- 
pect his or her nghts.236 

Judge Latimer agreed that Congress intended to extend Article 
of War 24. However, he believed that Article 31 was not intended to 
extend so far 88 to prevent all 'legitimate i n q u ~ r i e s . " ~ ~ ~  Although 
Judge Latimer did not cite Felix Larkin's House hearing testimony, 
he analyzed the words used in Article 3Ub) in a similar fashion.237 
He noted that a suspect must be told of the nature of the accusation. 
Without any knowledge about a crime, an investigator would have 
difficulty informing the wspect anything about the crime. Judge 
Latimer would, therefore, place some threshold limits on the neces- 
sity of rendering the nghts warnings.233 

Id 
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In exploring these limits, Judge Latimer suggested a three- 
part test. First, the party asking the questions should occupy some 
official position in relation to crime detection or law enforcement. 
Second, there must be some sort of official investigation underway. 
Finally, the facts must be developed sufficiently that the questioner 
has reasonable grounds to suspect a person of the offense.239 This 
analysis became the core of the COMA'S later development of the 
"officiality" test. 

C. The Oflietalrty Test 

I .  United States v. Gibson-The COMA returned to the issue 
just  one year later in United States v. G i b s o n 2 4 0  and rendered an 
opinion almost totally opposite to Wilson and Harvey. In G i b s o n ,  the 
COMA found an excuse to expand the clear legislative intent and 
restrict the application of Article 31, Citing *judicial diseretian,"241 
the COMA denied application of Article 3Ub) to situations 'wholly 
unrelated to the reasons for its creatian."242 

Gibson is correct, but only as applied to the facts of the case 
and when considered against the greater landscape of constitutional 
confession law existing in 1964. It also probably would be correct if 
decided today under Mirando law.2'3 The problem with the decision, 
and the rationale that the COMA employed, is that both went too 
far. The analysis that the COMA used gave too much latitude to 
future courts at  the expense of the rights protected b y h t i c l e  31(b). 

Gibson was a suspect in  the larceny of money from coin vend- 
ing machines at Fort Sill, Oklahoma. He was a member of a guard 
detail at the motor pool where the vending machines were located. 
Shortly aRer the larceny, Gibson's superiors found out that he had a 
large number of coins in his possession. He was placed in pretrial 
confinement. The police placed another soldier in  the cell with 
Gibson. This other soldier was a reliable jailhouse Informant. 
During their time together, the other soldier succeeded in securing 

ZWd See d s o  Supervielle. mpia note 33, at 196 
%O14 C M R 164 (C hl A 1954) 
w d .  at 110 
0 4 ~  

a'sS~e P ~ I o I I Y  k m n a  v Fulmlnante 499 U S  279 11991) (Coun does not 
dnapprove afjaihouse mformanta, but does submit eonfemons [(I a due pmeswol-  
YnrarinesS inquiry), llllnoil v Perkms, 496 C S 292, 296 (1990) LWbranda only 
applied when the eoncerni expremed therein ere pre$ent--coerewe stmodphere, coer- 
cion measured from perswtlve af mapeal See dsa Kvblman v Wiian. 477 u s  436 
119861, Hoifs v United States. 365 D S 293, 304 (19661 (approumg uee of mfarmantl 
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a n  admission from Gibson that he had stolen the money, The other 
soldier never read Gibson his nghts under Article 31(bl.244 

Although the C O U  upheld GLbson and ruled that Article 3Ub) 
warnings were not required,245 It was sharply divided over the ratio- 
nale supporting t h e  decision. Judge  Quinn, the  Chief Judge ,  
authored the opinion and his analysis focused heavily on elements 
surrounding the voluntariness of the confession.2‘6 The COMA 
accepted tha t  the accused was subjectmely unaware tha t  the cell 
mate was working far the police when he questioned Gibson. Chief 
Judge Quinn recognized that they were coequals and conducted a 
detailed analysis of military i n ~ o l u n t a r i n e s s . 2 ~ ~  Citing a Board of 
Review decision from 1947,*‘8 Chief Judge Quinn noted the impor- 
tant place that disparity of rank held in military confession l a ~ . ~ ‘ 9  
In that ease, the board implied a presumption of involuntariness 
when a pereon of higher rank obtained a confession from a subordi- 
nate.260 Chief Judge Quinn extrapolated the principle and found 
there %-as no rank coercion placed on Gibson.2j’ His cellmate was 
merely another soldier in the same circumstances. 

Chief Judge Quinn also relied on the testimony given Congress 
at  the time of the 1948 Elston Act 262 There he noted that rank was 
not the only coercive factor that concerned Congress. He stated that 
Congress adopted a view from civilian jurisprudence that the confes- 
sion had to occur as a result of some official action.253 He, believed, 
therefore, the 1948 modifications went beyond rank to include all 
official i n q u i n e ~ . ~ 6 ~  However he concluded tha t  Congress did not 
intend to extend Article 31 beyond the mope of ‘officiai” intemoge- 
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tion.25j He reached this conclusion despite the stated intent of the 
comment to Article 31(b!, to have Article 3Ub) extend the privilege 
ofArtiele of War 24. 

This analysis is suspect Judge Latimer, concurring with the 
result, noted some of the problems. In a somewhat confusing asser- 
tion, however, he stated that  the language of Article 3Ub) was so 
simple as to defy any need for judicial interpretation.268& a general 
principle of statutory construction, he is indeed correct. He aban- 
doned this position almost immediately, however, by adopting the 
test he proposed in Wilson.267 Applying his Wdsan ‘officiality test,” 
he concluded that the confession was admissibie. 

Applying his test, Judge Latimer found two of his three eondi- 
tians lacking. First, the cellmate held no official position relative to 
the inwstigation.258 He refused to adopt the rule of agency from 
civil law. Second, he found that the investigation had not focused on 
Gibson as B suspect in this crime.259 Apparently the only basis far 
the pretrial confinement was that Gibson had abandoned his guard 

For these reasons, Judge Latimer concurred in the result of 
admitting the confession.261 Neither of the other two judges agreed 
with his analysis.282 

Judge Latimer had other major disputes, however, with the 
Chief Judge. His primary disagreement foreshadowed Supreme 
Court law many years later. Judge Latimer pointed out that Article 
3Ub! and Article 31(d) contain two separate provisions governing 

Article 31(d! holds that  a confession m m t  be sup- 
pressed if it is obtained either after failing to imue the Article 31(b! 

~, ~ ~~~ 

warn and th& done There 1 no hmithat iarcion s hidded m the background ” I d  
*$‘Id at 181. A problem with thn  plain text approach eusts. Judge Latmer 

accepts some of the phrases o f M c i e  31ib) rn plain and others 8s requrrmg mterpre. 
tation He admitr m the next atage of h s  a n s l y ~ i ~  that t h e h k l e  1s not dear on ii,ho 
rn>l.tWljrn ,A ... ... -. .., _ _  

95% at 181.82 
aisId The fwus of Fergu9tm’a quentmn wan not the offenee under investigation 

2Wd at 181. 
“‘Id 
2‘Vudee Broarnan notes the Dositions of both the Chief Judze and .ludvr 

HeiimplyaskedGibsonwhyhewas~njsulagain.Id 

~~~ ~ ~ ~~~ 

Latimer He agreed with the appmath of the C h e f  Judge. but wrote 8eparatelyL 
state h a  mews Thus. the  COMA amally IYBB split three ways Id at 171-72. Judge 
BmSman severely mttlcizes Judge Latuner’s apprmeh Id.  at 171.75. 

W d  at 177-73. 
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warnings or  as a result of ~oercmn or improper influence.264 Thus 
his analysis split the two p r o ~ s i o n s  into separate analytical paths 
One could, he believed, admit a confession only if it was obtained 
both after warnings and without coercion 265 

Judge Latimer also presaged the Miranda decision when he 
stated that he believed the warnings existed to neutralize the eoer- 
w e  environment that olivoys exists between supenors and subarm- 
nates in the military.2" Offciality, as he perceived it, arises from the 
specific words of the Code, %uspect" and 'nature of the accusation." 
Therefore, he found that Congress only intended Article 31 to apply 
in situations Of oflicial criminal inquiry, not casual interchange~.~6'  

Another defect exists in Chief Judge Quinn's decision. His legal 
analysis of the history of Article of War 24 and Article 31(b) is sen- 
ousiy flawed. He places considerable reliance an a 1947 Board of 
Review decision about  t h e  failure to warn-L'nited Sta tes  u. 
Rodrcguez.266 This reliance is logically fatal. The decision not only 
preceded the UCMJ,  i t  also preceded the Elstan Act changes to 
Article of War 24 in 1948. The 1920 Manual for Courts-Mortml, 
effective in 1948, contained no mandatory warning requirement 
Rather, i t  suggested that investigators inform accused of their right 
to remain silent. Recognizing that the federal touchstone of admissi- 
bility from 1920 to 1949 was voluntariness; a warning was some ev1- 
dence of that fmt, but was not conclusive.270 However, the Elstan 
Act and the 1949 Manual for Cowts.Martio1 created a duty to warn 
the accused of the nghts.271 Thus when the Rodriguez board ruled 
on the warnings, i t  was not bound by the mandatory language of 
either Article of War 24 or Article 31(b). 

le 311d!, 2% m rhe slternawve and ivggests if IS sever 
a statement obtained m violation of tha Arhcltlcle Irub- 
nd (21 B statement obtained by the use of coercion, 

unlawful influence or unlawful inducement " Id st 178 
W d  He pmpased a five-step analysis Id 
z6bId "Of eour%e LT can be irvd that Congress was aware that m the military a 

iupenar oficer 01 naneommisaoned allker. merely by n*ue of bs a f i r e ,  erercires 
influence over 8 semceman and. therefore compul~ion 1s alaais present " Id 

26. Cangresa could not haw intendedmicle 3 U b I  to 

rd B~ 181 
assld at 169 lciring United Stares v Rodriguez. 65 B R 289 (B R 194711 
2agSee supranore 197 
z''S~e United Stares Y Rodnwer, 65 B R 289. 292 !B R 19471 

I U D 1 0  note 198 
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Chief Judge Quinn's analysis becomes further strained when 
one considers that the analysis of the Morgan draft and the House 
reports on Article 31(b) both state that it was intended to extend the 
provisions of Article of War 24.272 Thus,  Chief Judge Quinn's 
reliance on B 1947 holding-twice removed by statutory modification 
from the statute he was interpreting-is suspect at best. Given the 
state of Fifth Amendment iaw in the rest of the nation, the decision 
is not that surprising. Voluntariness was the central issue in deter- 
mining admissibility. The only other United States jurisdiction that 
had a statutory warning requirement was the State of Texas. It only 
used the warning as evidence of v ~ l u n t a r i n e s s . ~ ~ ~  Thus, the COMA 
refused to take the lead among American eriminai courts in guard- 
ing suspect's rights. 

Instead, the COMA majority placed greater importance on not 
interfering with the efficient administration of justimZ74 In GLbson, 
the COMA presented several arguments supporting its analysis that 
implied Congress did not intend Article 3UbI to hamper police inves- 
tigations. Specifically, the COMA stated that the use of informers 
was a practice that was accepted by The COMA rea- 
soned that because Congress had not disapproved of informers, or 
written any provision concerning them into the UCMJ, it must have 
approved of their use.276 Congress may weli have approved of their 
use, but the COMA abused congressional intent with its reasoning. 
Determining what Congress meant by what it never considered is 
the most speculative of legislative analyses. 

Among other arguments, the COMA noted that nothing in the 
history of Article 3Ub) "calls for a conclusion at variance with the 
results obtaining in civilian jurisdictians."277 This view ignores that  
no civilian jurisdiction, save Texas, had any warning requirement. 
Additionally, it ignores the congressional record that, in other con- 
texts, the COMAfound so convincing. When pointedly asked if there 
was any warning requirement in civil law, Felix Larkin responded 
that  he knew of none.27S The clear impart of what Congress did 
when it createdht ic le  3Ub)  is that t heh t i e l e  was intended to be a 
sharp departure from 'the normal protection" provided by any other 

211S~i  supra note 210, see also UCMJ Hearmgs, supm n ~ r e  194, BL 984 
ai3Sspe Unlted States v Gibson 14 C.M R. 164. 113 (C X A  lM4) (Brosman, J , 

C0"cY""g) 

W d .  at 170 Thu reflect8 the lame shmng of valueb that the Supreme Court 
amlied m Quoilea when I t  elevated Publie eafetv over the pnvdege agamst self. 
merlmmatlOn 

2 7 5 ~  at 171 
l T d  
V d .  

UCMJ Hearings, supra note 194, at 984-85 
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civilian criminal court. The COMA failed to gwe substance to this 
departure, finding instead, that  because Congress did not disap- 
prove of informers, it must have approved. 

2 Officzohty Sprns out of Control-Over the next several years, 
the COMA continued to give great weight to police practices, often 
directly reducing the rights of military suspects Thus, by 1960, in 
United States u. Vail and Brorier, the COMA reached a cancluaian 
that would have shocked the Mranda  Supreme Court. 

In Val and Brazier, the COMA held that an offcer making an 
arrest of a suspect caught ‘red handed” in larceny could ask, a t  gun 
point, where the stolen property was located.2rs M i l e  the Supreme 
Court would reach a somewhat similar conclusion in Quarles many 
years later, the rationale of the courts would differ peatlyzso 

In V a ~ l  and Brarrer. Air Force Security Police had information 
that a group of airmen were going to steal weapons from a ware- 
house on base The Provost Marshal, a major, and several security 
policemen surrounded the warehouse in a stakeout Soon they 
observed the two accused enter the warehouse and then come out 
loaded down with weapons. The security police lost sight of the two 
accused. The Provost Marshall decided to move in for the arrest. He 
caught Vail and Brazier and told them to ’spread eagle“ on the 
ground. He then fired his pistol in the air to summon the other 
police. After that, he asked Vail and Brazier where the stolen guns 
were located. He never read them their rights. 

The COMA held that this action was permissible. The COMA 
reasoned t h a t  t he  suspects  had been caugh t  ’red handed.” 
Furthermore, the questioning was not part  of the mterrogation. 
rather B normal part  of the arrest procedure zsl The COMA rea. 
soned that because the suspects knew what they were suspected of, 
Article 3Ub) did not apply 

Even Judge Latimer concurred in this result. His three-part 
offciality test allowed such a r e ~ u l t z ~ ~  Judge Latimer wrote that 
the security policeman was not conducting an aificial investigation 
when he asked for the incriminating reipanse Additionally, the 
policeman was not “interrogating” the accused Judge Latimer 
reached this conclusion by reasoning that the policeman had not 
thought out the question283 Rather, the policeman was reacting to 

3 j g  United Sfstel Y Val1 and Brazier 28 C M.R 358 IC h1.4 19601 
2a01d st 136 
*‘Vd 
iBzrd ILarirner, J , roncurnnpl 
ZBVd 
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the situation and attempting to prevent the weapons from falling into 
foreign hands. 

In light of Mcranda, decided six years later, the result of this 
trial does not represent the current state of the law. However, it  dis- 
plays the flexibility and potential for abuse in the original “officiali- 
ty” test. This test clearly cannot protect the core concern of the 
Mironda Court-the elimination of the inherently coercive atmos- 
phere of custodial interrogation. T h e  test also fails, coincidentally, to 
protect the core concern of Congress in creating the UCMJ-the 
elimination of military rank and diecipline from the administration 
ofjustice. 

3. Tho OpportunLty ofuni ted StateE v. Tempia-The opportuni- 
ty for the COMA to return Article 3Ub) to its rightful place came in 
1967 with Unrtrd States u. Tempia.284 By 1966, the COMA had 
decided numerous Article 31(b) cmes and had narrowed the law to 
the point described above. The Supreme Court’s decision in M ~ r a n d a  
should have placed the COMAon B new course. Indeed, the decision 
in  Tempia appeared to take that new course. The COMAreeognized 
it would have to re-examine its own decisions about the Fifth 
Amendment and Article 3Ub) in light of Miranda.235 Unfortunately, 
Tempia failed to provide any new guidance on Article 3Ub) and the 
rights warning triggers. Its central focus was the right to counsel 
and the military’s procedures for producing counsel. Nevertheiess, 
part of the C O M B  holdings me relevant to the Fifth Amendment 
aspecta ofArticle 31(b). 

AB an initial matter in Tempia, the COMA rejected any notion 
that  the Constitution did not apply to service members286 It held 
that  service members enjoy full constitutional rights-xcept in  
those limited area6 that the constitution itself directly contradicts 
such treatment.267 Moreover, the COMAfound that it was bound by 
Supreme Court precedent in the area of constitutional rights.288 It 
then sought to determine if Airman Tempia’s rights were violated 
even though the military had followed Article 31. 

One of the C O W S  first conclusions about Tempia wm that he 

“37 C M R 249 (C M A 1961). 
9 d .  8~251.50 

at 263. In m e  of perhaps its most famous pronouncements, the COMA 
held that, ‘The time IS long since pa~t -8~ .  mdeed, the Unmd State8 recomzen- 
when this C o r n  will lend an attentive ear to the argument that members of the 
armed nemces 8% by reason of their status, zpm (mto deprived of all protection of 
the Blll af Ioghts.’ Id.  But me United States e Dava, 114 S. Ct 2350, 2364 n ( C o r n  
need MI dmde whether the Fiith Amendment applied rn miitary b e a u s  of p rea -  
dential action in promulgating Mhtm’y Rule of Evidence 304(a), (d(3)).  

2B71kmpia, 37 C.M R at 254 
W d .  
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had been subject to B custodial interrogation z @ 9  He had been arrest. 
ed and then released to seek consultation with a lawyer. The COMA 
found that his summons back to the police stBtion constituted cus- 
t o d ~ . ~ ~ ~  It noted "[hlad he not obeyed, he would have undoubtedly 
subjected himself to being penalized for B failure to repair"2s1 which 
was a violation o f a  punitive article ofthe UCMJ. The COMAcontin- 
ued, 'It ignores the realities of the situation to say that one ordered 
to appear for interrogation has not been significantly deprived of his 
freedom "292 

The remainder of the decision deals primarily with the right to 
counsel mpeets of Miionda \+'>thin tha t  framework, the COMA 
engaged in a broader philosophical debate over the  difference 
between Article 31  and the Miionde rule. At issue was the signiil- 
c a m e  of the Supreme Court's approval o f h t i c l e  31  in Miranda 
Chief Judge Quinn, in dissent, stated tha t  because the  Supreme 
Court had approved of Article 31, the COMA need not alter any ofits 
ease law to respond to M ~ i i a n d a . ~ ~ ~  (Indeed, the Supreme Court had 
cited Article 31(b? with approval in the Mronda  d e c m ~ n . ~ ~ ~ ,  The 
remaimng two judges disagreed, holding that the Supreme Court 
required a minimum provision of counsel in every case 296 The Air 
Force had provided Tempia access to the staff judge advocate, not a 
defense counsel. The COMA held that this was not the sort of inde- 
pendent lawyer that che Supreme Court required Consequently. it 
held t h a t h t i c l e  31  was not as broad as the M m n d o  ruling, at  least 
as far as the right to counsel w a s  concerned 

The issue of the full scope of Fifth Amendment rights as pro- 
tected by Article 31(b) was not squarely before the COMA. The d m  
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sent noted, however, that  Article 31 existed to preserve the rights of 
the Fifth Amendment in the unique military context.2yi The specific 
issue in Temple was the right to counsel rather than the right to 
s i l e n ~ e . ~ ~ 8  It did not address the Miranda triggers, other than cus- 
tody, in a unique military setting. 

4. Position of Authan ty  Test-United States v. Dohle-The 
COMA'S first major shift in Article 3Ub) junsprudence came in 1975 
with the case of United States u. Dohle 299 In that ease, the COMA 
adopted a t e s t  known 8 8  t he  'position of authority" t e s t .  
Unfortunately, that test was short lived, far the COMA rejected i t  in 
1981 in favor of the'offieiality" test of United States v. Duga3°0 

Dohle was suspected of stealing some weapons from the unit 
arms roam. When questioned by the police, he invoked his righta to 
silence and counsei under Article 3Ub) and Mranda-Tempia. Agoad 
friend of the accused, Sergeant Prosser, wa8 detailed to guard him. 
Rhile performing this duty, Prasser asked Dohie about the theft. 
Dohle admitted to the theft. The prosecution admitted this state- 
ment at trial.30' 

The COMA overturned the conviction, holding that Sergeant 
Prosser should have read Dohle his rights under Article 31(b). The 
COMA rejected the prior test that it had been applying, in favor of 
an objective test facueing on the perceptions of the accused.3Q2 The 
COMA rejected any subjective inquiry into the motives of the ques- 
tioner due t o  the possibility of multiple motives.30s Instead, the 
COMA adapted a focus on the military relationship between the two 
parties as the relevant focue.304 Finally, echoing Mirendo, t he  
COMA held that i t  w a ~  the auspect's state of mind that was central 
t o  Article 31 (b) 

However, this application of principles setting Miranda law 
parallel ta Article 31 was the broadest given at any time in Article 
31's historx What followed from the COMAwas a return to a narrow 
scope of nghts.Sm 

IS7Tempin. 37 C U R  at 263 (Qumn, C d , diaentmg) 
"aid at 269.60 
IS1l U J 223 (C.Y A. 1975) 
3°01QMJ 206(C.hlA 19811 
mLDohle, 1 M J at 224 
3091d at226-26. 
m$Id et 226 
80'Id 
V d  
u80ns can only speculate whether rhe Supreme Court h e w  what the COXA 

had done t o  Article 3Kb) since its inception Faeidly, Article 31(b) appears to offer 
greater prorectmn than Thai aflorded by Yvanda It does not appear tc requne CYS- 
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IV. The Current Test from Umtrd States L.. Duggo 

A. The Case of United States v. Duga 

The C O W S  next major case addressing the Article 31kb) tng- 
gem came in 1981 in United States C.  D ~ g a . 3 ~ ’  The COMA held that 
questioning of a suspect by a person not acting in an aificial capacity 
did not require Article 31(b) warnings.308 On its  facts, viewed 
against most of Article 3Ub) precedent, and against Mirondo, Dug0 
was decided correctly. However, once again, the COMA went too far 
in explaining the concept of “oificiality” 

Axman Dennis Duga was a m h t a r y  policeman in the security 
squadron at  Lowry Air Force Base. In the  Bummer of 1978, the 
Ofice a i  Special Investigations (OS]) began an investigation into the 
larceny of a canoe from the base recreation senices department. T h e  
OS1 called in one of Duga’s friends and fellow policeman, k r m a n  
Byers, for an mtervien. During the interview, the OS1 asked Byers If 
Duga had anything to do with the larceny. Byers allegedly told the 
OS1 everything that he knew and the OS1 released him. At the end 
of the interview the OS1 asked Byers to let them know if he received 
any more information about the theft 309 

In addition t o  being members of the security police squadron. 
Byers and Duga had been roommates and  had seen each other 
socially on swerd  occasmns. Both were k r m e n  First Class.31o Afew 
days after the interview, Byers encountered Duga a t  the gate to the 
base while Byers was on duty as a security palieeman. Dunng the 
conversation, Byers asked Duga about the OSI’s investigation. Duga 
told B y e r ~  that the OS1 was loolung for something in his (Duga’a) 
truck. Duga later admltted that the article in question was a stolen 
tody, onlb wisiioning coupled iuuh suspicion It LS not tied IO police action BT d l  
Rather, OD ITS face i t  applies uniformly TO a11 perrons subjeer to the  UCMJ I t  
requires B i e c i t a r m  of the general n a m e  ofrhe offenie Wzianda only requires the 
warnrng with no mentauon 8s LO the affenre under investigation One cm only spec- 
ulaLe whether the Jusricei aere asare that the C O X 4  had, P In11 s x  ~ a ~ b  before 
Mmnda refused t o  render the pratemi 
tion See Emred States > Val1 and Bra 
actmst attlfudei a f the  Supreme Covm 
t ha t  w h l e  ~pproving  of Art ic le  31, the 
Wal and  Braaer irgusbly, the “epDrobatmn” of the mrldary procedure reivlted from 
an understandable misapprehension that the l a w  wi/ being applied rhe *‘a? I t  ws 
rnf ten  Sadly, that was nm the case and hna not been the m e  since T m w a  

30‘10 J 206 IC I 4 1981) 
wi at210 
IC3 iA  o? 1”7 .” 
31OFmm the record the rank structure that existed between Dvga and Byers LI 

unclear Ar m e  point ~n the opmmn, rhe COMA states that they were the same rank 
Hoxerer. the cage ityle itatejthat Dug8 was a n h r m a n  Fnst Class Id et  206 Later 
f refers m Byers 88 “Amman Id at 207 At another point, LT indicate8 that Dvga aut-  
ranked Bier6 Id at 212 
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canoe. Two days later, Byers again talked to Duga about the larceny 
This time the conversation occurred in the dormitory with a number 
of other persons present Byers later reported the statements to the 
0% During all these conversations, Byers never read Duga his 
Article 3Ub) rights.311 

Byers testified during a suppression motion that he had acted 
out of his own ~ u r i o s i t v 3 ~ ~  and the military iudee refused to SUD- .. - 
press the statements.313 Duga was convicted of larceny largely on 
the basis of Byers' te~timony.3~' 

The COMA noted tha t ,  applied literally, Artide 3Ub) would 
require Byers to read Duga his rights. The COMA recalled its prece- 
dent in both IVLlson and Horuey and Gibson and echoed the ratia- 
nale that it had a "duty to see to it  that such rights are not extended 
beyond the reasonable intendment of the code at  the expense of sub- 
stantial justice and on grounds that are fanciful or insubstantial."3'5 

The COMA then proposed to apply reasoning almost perfectly 
mirror ing Miranda law to the  Article 31(b) scenario 316 
Unfortunatelx the COMA did not follow the reasoning to its logical 
conclusion. First, the COMA observed that the purpose ofArticle 31 
WBS to safeguard the Fifth Amendment.3'7 In  this regard, the 
COMA noted--as had the Supreme C o u r k t h a t  Article 31 is not a 
right. Rather, it  is B guardian, or prophylactic protective measure, of 
a greater ~ r inc ip l e .~ l s  Second, the COMA noted the special psycho- 
logical conditioning that is a part of military indoctrination. Quoting 
from a prior ease of United States v. Arrn~trong,3~9 the COMAnated: 

Conditioned to obey, a serviceperson asked for a state- 
ment about an offense may feel himself to be under a spe- 
cial obligation to make such a statement. Moreover, he 
may be espeelally amenable to saying what he thinks his 
military superior wants him to say-whether it is true or 
not. Thus, the seniceperson needs the reminder required 
under Article 31 to the effect that he need not be a wit- 
ness against himself.3zQ 

"'Id 
81vd. at zoj-os 
W d  at 208 
3 3 4 ~  

3151d at 209 
318 ser BInePraib '"PIG tea aeeompannn~ note3 3.121 
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The COhlA’s final appeal to Mzronda rationale came in the 
form of a paraphrase of the  Supreme Court maor i ty  opinion in 
I l l f l L S .  

The concern of the [Congress1 in [enacting Article 3Ub)l 
was that the ‘interrogation environment” created by the 
interplay of interrogation and [military relationships1 
would “subjugate the individual to the will of his examin- 
er” and thereby undermine the privilege against compul. 
SOIY incrimination contained in  Article 3Ua) of the  
Uniform Code of Military J ~ s t i c e . 3 ~ ’  

Therefore, the COMA concluded that Article 31 only applied 
when rank or duty position exerted subtle pressure on the suspect to 
respond.322 The COMAdetemined that the means to analyze these 
conditions was to inquire into the motivation of the questioner and 
the perceptions of the suspect.323 Unfortunately, this test does not 
follow Miianda principles. Under  M r a n d a ,  the  only relevant 
inquiry is into the reasonable perceptions of the suspect. In a cryptic 
footnote, the COMA distinguished and, indeed, rejected Its ’position 
of authority“ test from Dohle, finding that it did not apply in Duga’s 
situation.324 

To apply its new rule to the facts of Duga, the COMA reviewed 
the evidence in the case. I t  noted that Duga did not choose to tes t ib  
on the suppression motion and tha t  only Byers’s testimony w m  
heard. The COMA stated that i t  would accept, as uncontroverted, 
that Duga and Byers were friends, that they were in the same unit, 
and, most significantly, tha t  they only were speaking as friends 
when Duga confessed.325 The COMA concluded from this evidence 
that Byers was genuinely acting out of personal curiosity Therefore, 
the COMA upheld the finding of a lack of officiality Unfortunately, 
these factual findings focus entirely on the perceptions of Byers, not 
Duga. 

n21Dugo. 10 M J at 210 Cf R h d e  Ialand r Innla. 446 U S  291. 298-99 (1980) 
s22Duga, l O M J  a t 2 1 0  
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The COMA continued and concluded that Duga could only have 
perceived the conversation as casuai talk between friends.326 It 
noted that Duga “boasted” of his criminal achievements and of his 
plans to hide his van from the OSI. Af a result of this boasting, the 
COMA also concluded that Duga did not perceive Byers as an agent 
seeking a criminal confession 327 Moreover, the COMA found that 
there w a ~  no subtle coercion at  work. In  this regard, the COMA 
found it significant that Duga was a security policeman and that  
Byers stated that Duga outranked him.328 In a footnote, the COMA 
found it somewhat significant that the accused stated that he knew 
his M~rando  r igh t~ .3~9  

In a reiated motion a t  trial, Duga apparently had sought to 
exclude certain statements made to a civilian police officer as violat- 
ing his M m n d n  rights.330 The COMA noted that, in Support of this 
motion, Duga admitted that  he knew of his rights and that  he car- 
ried a rights warning card. The COMA concluded “the appellant 
knew that, if he did not want to, he did not have to answer any of 
Byers’ questions.”331 

Perhaps, the COMA was comforted in the factual finding that 
Duga knew of his M r a n d a  rights. Unfortunately, Miranda explicitly 
held that this type of inquily was irrelevant. Indeed, this was just 
the sort of “uoluntariness” i n q u i v  that the Supreme Court eliminat- 
ed with Mirando.332 Thus, the military courts considered evidence 
that, in  view of Mironda, was constitutionally infirm. In deciding 
Duga, the COMA tried to mirror Mirando rationale, but missed the 
mark. 

This is not to say that the ultimate decision in  DUE& is wrong. 

W d .  
W d .  
W d  at 212 
’ T d  at 212 n 8. 
8”Id. 
331/d 

33aln .Miran&, the Cmlf  held. 

iWle will not pause ro mqure m lndmdual C B B ~ S  whether the defendant 
WBS m a l e  of ha rights withoot B w a m g  bemg m e n .  h ie s sment  of 
the knowledge the defendant pornesaed. baaed on mfamatmn aa to ha 
8s. education. mtelligenee 01 pnm cantad ~ i t h  authoritmi can never 
be more than ~peculs~~on:  B wamlng 18 a eleareut fact hloriynpo?t.%nt, 
uhstever the backsround of the person being mtamgated, a warnmg st 
the time of interrogation is inmspensable to weicome im premwes and 
to insure that the indmdual knows he le free to exercise the prwiege at 
thatpolnt illume. 

Xiranda v Arnona. 384 U S  436,468-69 (1966) 
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I t  is wrong only because of the COMA’S reasomng. Although the 
COMA set out on a correct analytical path, i t  made several illogical 
detours. These detours resulted from the C O W ’ S  (1) failure to cut 
loose first from due-process voluntariness law,S33 and (2)  the inexact 
application of the ruling in Mmnda334 and its progeny. 

The COMA initially noted that Article 3Ub) ~ e l ~ e s  as B shield 
to the Fifth Amendment.335 This obseivation is correct from both a 
legislative historical336 standpoint and from the Miranda deci- 
sim33: It then noted that as a ‘guardian,” Article 3Ub) 1s distinct 
from the right embodied in the Fifth Amendment 338 Once again, 
this is a correct statement of the law The Supreme Court makes the 
same distinction in distinguishing cases that show warning viola- 
tions from those ahowing due process violations 339 

The COMIs detour from Miranda occurred when it applied ita 
second point of reasoning to the facts The COMA invoked the 
Supreme Court’s Innis  decision and paraphrased i t  to apply t o  
Article 31(b). In Innis, the issue was whether the police had actually 
interrogated I n n i ~ . ~ ‘ ”  The Supreme Court‘s language (which the 
COMA appeared to graft onto Article 31(b)) related to the central 
feature of Mzrando-the dual triggering events of custody and m e r -  
rogation 341 lnms  adopted %,hat has been called B “synergistic”342 
approach to 1MLronda. This approach holds that the special psycho- 
logical Situation which Miranda and its progeny seek to defuse is 
created by the unique interplay of custody and m t e r m g ~ t i o n . ~ ~ ~  In 
Duga, the COMA sought to take the same approach in applying 
Article 31 and, in paraphrasing Innis, replaced ’custody” in Innis 
with “military relationships.“ In theory, this is an attractive concept 

333Compnir the Supreme Court’e mvision a i  the wo bcdiei of law I” Wnhm v 
m’dhamr, 113 S CT 1745 (1993)ondM~runda  384US a t 4 3 6  urfh that ofthe CAAF 
in Wthmu. the Supreme Court repeafed Its reluctance ta apply a “tarahri of the (11- 

cYm.~BnceJ“-VOIYntaTlnesa mquiry ta a “fradirmall M~rondn fser pattern The Court  
noted. “We thus fail to bee haw abdicating Mmnda’n bright-lme rules ~n Savor of 
a n  exhausting tatalny of the eircumifance9 approach on habear would do much a i  
anf ihng  to lighten the burdens placed on busy Sederal cmM ” Withmu 113 S Ct  B C  
1754 In contrast. the CkW stdl ilppliei the tarality test 
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Unfortunately, the COMAdid not complete its analysis in  a manner 
consistent with Miranda-lnnts. 

The attractive nature of this approach comes from the discus- 
sions that bath the Supreme Court and the COMA use regarding 
psychological pressures. In Mimnda and its progeny, the Supreme 
Court consistently speaks of the subtle psychological pressures 
resulting from the combination of custody and interrogation.3'4 
Furthermore, in Mironda, the Court reviewed police practices and 
found that the police regularly took advantage of the pressures of 
custody and used them to produce confessions.343 Thus, for the 
Court, custodial interrogation presented a compelling situation aris- 
ing from uniquegovernment-ersated control and domination over the 
suspect. 

The same government domination and control exists inherently 
in certain military s i t u a t i ~ n s . ~ ~ S  Respect, obedience, and, arguably 
fear, of superior authority ere fundamental components of the mili- 
tary indoctrination pr0cess .3~~ A functioning military cannot achieve 
its fundamental goal of winning war without inculcating a degree of 
unquestioning obedience in  its soldiers, sailors, marines, and air- 
men.34s Indeed, the UCMJ itself contains the disciplinary tools 
allowing a commander to compel obedience. Within limits, t ha t  
power is absolute. A commander could order a subordinate to com- 
plete a task that could, in combat, result in the death of the subardi- 
nate.3491n time afwar, failure to obey the legltimate order ofa  supe- 

M4Se~, og., hflranda Y Anmona, 384 U S  436, 464.66 (19661; made Island v 
I n n u .  446 U S  291. 299 (1980). 

Wbf~rondu .  384 U S  at 449-50 
weSar United Sfstes v h s t r o n g ,  9 M J 374,378 (C 41 A 1980). 
"'See Nlco KEum, M L L ~ I R I  O B ~ I N C E  40-41 (19781. 
yd&e, e g. TR F F ~ A o H ,  lWs K m  OP Wm 5-6, 426.43 (1962) Indeed, the 

author of Duga, Chef Judge Everett found tLus same ~cercion present in mast mill- 
tsry mttYatmnB. He did 80 ,  however, in B bmk that he wrote years before he was ele- 
vated to the COMA 

E m m .  ~ u p m  note 17 at 16. 
"BAn&s 90 and 91 of the UCMJ eve  ~B~eers  and nonsommmmoned omeers 

(respectively1 the legal wwer to compel obedience. In peace tune. the marimwn pun- 
llhment for msobedience is five years  for vidation of an aficer'r order and one year 
for violatmn of a noncommiaimed oficer'b order M m f i  FOR C O ~ T S . M ~ T ~ ,  
United States, 1¶14(8)(21. 15klib) (19841 hereinaRer MCMI 
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rim officer can result in the death penalty.35u Furthermore, training 
on the UCMJ is, by operation of Article 137 of the Code, a funda. 
mental part of every basic triuning curriculum in the United States 
Armed Farces.3E1 Thus, the military desires, and indeed demands, B 

degree of psychological pressure simply not found in the civilian 
warld.352 It does this through legal indoctination on the very sub- 
ject that the COMA replaced the MLrande word ‘cuatody” with- 
”military  relationship^."^^^ For it is the relation of senior to subardi- 
nate,364 of officer to enlisted,365 of sergeant to p r i v ~ t e 3 5 ~  that the 
UCMJ enforces with the rule of Ian and the iron hand of discipline 
It 1s the inculcation of a rigid rank snd duty structure that funda- 
mentally serves the goals of the country in raising and maintaining 
an Army.3E7 It also is this necessary evil-the influence of mnk- 
that  the UCRlJ sought to exclude from justice, rendered as disci- 
pline, under the Code.358 

Arguably, the COMA was correct in paraphrasing Znnnis. It sim- 
3 5 ~  915(.)(3) 
Jb1UC41J an 137 11968) “Iymous ~ n c l e 4  ta include all of the puniriie a r t -  

cles] shall he carefully explained to eseh enlisted member at the rime af h u  entrance 
on active duty, or m r h n  six dam thereeiier” Id According La General Oearge S 
Pattan, J r ,  milirsry discipline IS an intrinsic p a n  of military training D~scipline 
muit be “so ingramd &hat i t  IS stronger than the erciremenc of hartle or the fear of 
death”  George S Partan J r ,  quolad m EDCAR F Pmmm SI~ETEEI Srms 2 5 1  
fPresidio Press 19921 (1971) 

recruied, clothed. armed and ‘Lrined. the whole abject of hs deepmg, 
eatmg. drinkmg and maieivng u aimply thai he should fight a t  the nght 
d a c e  and at the neht  time 
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ply did not follow the reasoning employed in the paraphrase to a 
proper legal conclusion. Military relationships, coupled with interno. 
gation, are valid and total surrogates for the M~randa  synergy of 
custody and interrogation, However, the logic tha t  t he  COMA 
applied fails  a t  t h i s  juncture-either Article 31(b) parallels 
Mirenda, 07 it does not. One should not accept the central premme 
of Mironda-designed to  stand as a guardian of a fundamental, 
enunciated, constitutional right-and not coincidentally accept the 
test that the Supreme Court established to measure adherence to 
t h a t  r i gh t .  For, as t he  COMA h a s  done, subverting t h e  t e s t  
inevitably threatens the protection that the warnings seek to pro- 
vide and strikes a t  the Fifth Amendment right itself. 

The COMA'S analysis also failed to track Mranda's abandon. 
ment of the due process.vo1untariness tests. The Supreme Court has 
consistently divided issues of 'voluntariness" from issues of warn- 
ings 35g Additionally, it always has measured the application of the 
M m n d o  triggers using purely objective criteria.360 The COMAerred 
when it  engaged in any subjective analysis of the Article 3Ub) trig- 
gers. Therefore, i t  erred in its attempted application of Mirenda 
rationale to Duga.  If the COMA had applied Mvonda principles 
properly, i t  would have achieved the correct result for the correct 

If the COMA had applied the Mirando rationale properly, i t  
still should have admitted the statements Duga made to Byers. As 
an initial matter, M r a n d a ,  in its purest sense, does not apply to 
Duga's situation. While Byers probablywas trying to obtain incrimi- 
na t ing  information from Duga ,  Duga w a s  never in custody. 
Furthermore, the Supreme Court has never held that a private indi- 
vidual engaged in a casual conversation has any reason for concern 
about the Fifth A1nendment.36~ The Supreme Court's concern is the 
governmental meation of an inherently coercive environment.362 
The Court measures the existence of that environment by objective 
factors. 

In Dnga, there was no objective evidence of a government- 
induced coercive environment. Therefore, Duga could not have rea- 
sonably perceived this environment. Recali, under M m n d a ,  the rea- 
sonable objective perception of the not the police officers, 

reasons. 

awep wthraw v. v m m n ,  113 s ct 1745,1762-63 (19931 ~ " t  see Q ~ ~ ~ I ~ ~  

"Osee supra text  a ieompsnpg notes 92-146 
New York. 467 U S  649 (1964) 

* , , I ' T a ~ ~ ~ ~ ~ ~ , ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ t ~ ~ q ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ &  ;E;;;: 
S U ~ P ' O  note 19, B 16 06 

" W e e  Rhde Island v Inns ,  446 U S  291, 299 (19801 
BC 301 Cf Quoilea. 467 U.S at 666 
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governs the Duga encountered Byers at the gate where 
Byers was an duty. There is nothing to suggest that Byers detained 
Duga for “intemogation.”366 The conversation apparently would be 
viewed as nothing more than two friends talking?66 Furthermore, 
nothing indicated that a significant military relationship existed 
between the two. They were members of the same unit and may 
have shared Some degree of cammaderie:61 but there was no evi- 
dence that this created a special ‘weakness” that the authorities 
were trying to exploit.368 The two were of, at  least, the same rank, 
although at  one point in the demion, it appears that Byers actually 
WBS junior to D ~ g a . 3 6 ~  Therefore, there was no implied or explicit 
rank authority of Byers over Duga. 

The only possible military relationship that could reasonably 
have exerted any pressure on Duga was the special authority of the 
MPs.3?O With the possible exception that Byere probably was in u m -  
farm and perhaps armed, nothing in the decision intimates that this 
re la t ionship  could have  h a d  any  coer‘c~ve effect on D ~ g a . ~ ’ l  
Furthermore, the  encounter took place in an area tha t  was not 
selected, apparently, by the government. I t  was, in all probability, 
open to public view372 In conclusion, there was nothing about the 
arrangement tha t  invoked any governmental control, either in B 

police or military relationship context. Reversing the  Miranda 
analysis, there waa no inherently coercive environment to be coun- 
tered,373 consequently, there wan no need for the Miiande warnings 

One can conclude, then, tha t  the  Article 3Ub)  warnings in 

3S4lnm8, 446 U S  s t  301 

_. .__ 
818 See hllranda \ An ima ,  384 U S  436,467 119661 
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Duga were not absolutely necessary, If, as the COMA has main- 
tained, that the stated trigger ofArticle 2 jurisdiction is without con- 
tent in Article 31(b), one must draw the line for rights warnings a t  
mme other place. Because of the evidence from the limited legisla- 
tive history that Article 31 was only intended to address the coercion 
in truly ‘official” inquiries, adopting a rule that at least parallels the 
MLranda rule makes sense. Indeed, Miranda indicated tha t  the 
states could provide an alternative affording the bame 
Furthermore, the M r a n d o  Court gave approval to, a t  least, part of 
the UCMJ approach.375 

In Duga, the COMA set up a logical analysis which suggested 
that it would draw the ‘officiality” line a t  M m n d a  law. Thus, once 
the COMA established that line, it should have gone no further in 
relaxing the warning triggers. Unfortunately, the logic that the 
COMA applied established precedent that has allowed the M ~ r o n d a  
policy line to be crossed The cases following Dugo demonstrate how 
far beyond line that the COMA has strayed.3’6 

E.  The Case ofunited States v. Jones 

One of the most disturbing factual bituatlons after Diiga was 
Unzted States v. Jones 371 The COMA upheld a confession rendered 
by a hand-cuffed accused to a superior noncommissioned officer 
which was without Article 3Ub) warnings.373 The COMA concluded 
that this did not amount an official interrogation.879 

Private First Class Christopher Jones was a suspect in the 
attempted murder of Corporal Guyton. The CID interviewed him and, 
after reading him his rights, obtained a confession. There was no 
issue a8 to whether this confession was taken either in violation of 
Article 31W or ~ n v o l u n t a r i l y . ~ ~ ~  Jones entered pretrial confinement. 
Later he w m  escorted to his regular unit area where he encountered 
Staff Sergeant Dudley. Staff Sergeant Dudley had previously served 
as Jones’s platoon sergeant. When they met in the unit orderly room, 
Jones was wearing handcuffs. Additionally, the COMA noted that 
Dudley was wearing his rank in~ignia.~Sl 

Dudley testified that he wanted to talk to Jones because he had 

w d .  

8’r24 M i  361 (C.YA 19371 
W d  at  369. 
W d  
‘Old at 367 
3a’ld at 367-68 
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heard that Jones was “after” another member of Dudlefs unit, a sol- 
dier named F e l t 0 n . ~ 8 ~  Dudley further testified that he did not read 
Jones his rights because he assumed that because the accused was 
in handcuffs, ‘all of that had been taken care Dudley asked 
Jones why he had shot Corporal Guyton. Jones responded that he 
had not intended to shoot Guyton; he meant to hit Felton 3B4 Jones 
sought to have this admission suppressed a t  trial.385 

Relying on Duga,  the trial court held tha t  Staff Sergeant 
Dudley was acting purely out of personal curio~ity.336 Dudley had 
testified that no one had assigned him to investigate the case and 
that this session was really ‘informal counseling ”367 The trial court 
found tha t  Jones could have perceived the interrogation as offi- 
cial 388 The trial court held, however, that Dugo required that both 
prongs of the affiiemlity test must be met.389 The COMA upheld this 
ruling, quoting the fallowing language from Dug0 and GLbson, “IIlt 
1s necessary t o  determine whether (1) a questioner subject to the 
Code was acting in an offieial capacity in his inquiry or only had a 
personal motivation; and (2) whether the person questioned per- 
ceived tha t  the inquiry involved more than  B casual C O I I Y I ~ S B -  
t,on.”390 

The COMA and the trial court concluded that, because Scaff 
Sergeant Dudley wa8 not actually conducting an official inquiry, the 
first prong of Duga had failed. Therefore, there was no reason to 
read Jones his Article 31 r1ghts.3~’ Chief Judge Everett, the author 
of the Duga opinion, concurred in the deosion but wrote separately 
to address the issue of Dugo’s second prong. Chief Judge Everett 
suggested that the objective perception prong of Dugge could man- 
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date the exclusion of the statement.392 He felt, however, that the 
actual language of Article 31(b) suggested a different approach. He 
suggested that  Article 31 targets the behavior of interrogators, and 
not suspects.393 Persons engaged in purely casual conversation are 
not acting a s  interrogators. Therefore, he concluded that  Article 
3Ud) only called for suppression of statements taken in violation of 
Article 31(bj. Because he defined a casual conversation as outside 
the Scope o fh t i c l e  31(b), he found no v l ~ l a t i a n . ~ ~ ~  Consequentiy, he 
believed that an analysis of the interrogator’s conduct WBJ centrai to 
Article 31 

The C O M s  analysis contained several logical flaws, particu- 
larly considering Duga’s application of Miranda law. The flaws in 
the case go even further than Dsgga; the  confession obtained by 
Sergeant Dudley even may have violated M ~ r a n d a . ~ ~ ~  The COMA 
failed to apply Dug= correctly. In reaching the conclusion in Dugs 
that  “officiality” was required, the COMA noted the similarity of 
Miranda and Article 31 law. ‘Custody” in  a traditional Miranda 
analysis can be replaced with ‘military relationships” in the Article 
31 context. In Jones, the COMAechoed this, stating 

Because of the effect of superior rank upon one subject to 
military law, merely asking a question under certain cir- 
cumbtance8 may be equivalent to a command. The Dug0 
decision wa8 an attempt to safeguard service members 
from compulsory self-incrimination, coercion, and com. 
mand influence. The uniqueness of the military justice 
system demands that  such subtle pressures as rank, duty, 
or other similar relationships be purged from the interra- 

The COMAeaneluded, however, that it  would only purge these 
improper influences when they were intentionally created by  the 
government in  the setting of an “official” investigation.39’ The 
COMA refused to give substantial weight to the possible perception 
of the soldier. 

In denying this perception, the COMA denied the entire pur- 
pose of Article 3Ubj. Although, as Chief Judge Everett noted, the 
rule is written in terms of the conduct of the interrogator, the senrice 
member’s r igh t  a g a i n s t  self- incr iminat ion is  w h a t  L S  being 

gatlo” process.39B 

W d  at 369 (Everen, c.J.. roncurrmg) 
~ 9 v d  
”9$d 
3e51n M m h ,  the Court said it wuld not consider the subiectwe knoaledge of 

the svnped in custadial interrogaf~nn See mpro text accompanpng notes 64-67 
*won.., 24 M.J 368.69 
3 w  at 369 
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protected.39s The Supreme Court has noted that It 1s the cumulative 
effect of government pressurea on the suspect t ha t  invites the 
Mrmndo warnings as a pmphylactx 399 The COMA found the pres- 
s u r e ~  present, but denied the privilege to the ~ e m c e  member on the 
grounds that the questloner was not acting in an oficial 
The COMA erred by drawing the definition of official capacity too 
narrowlym the military context. 

The COMAalsa failed to give welght t o  Dudley's purpose What 
was the motivation of Staff Sergeant Dudley in asking Jones the 
questions? It was for a n  official purpose.6o0' The COMA concluded. 
however, that Dudley was merely acting out of personal interest 
Unfortunately. thin finding contradicts Dudley's own testimony- 
Dudley stated tha t  he  wan conducting 'informal counseling " 
'Counseling" in the military context is conducted by superiors 402 It 
is a regular occurrence and expected Of noncommissioned officers 403 
Dudley said that he wanted to ask Jones questions because he had 
heard rumors tha t  Jones was going to do something to Felton 
Because Eeltan was a member of Dudley's unit, Dudley had both a 
legal responsibility tO Felton as well BE a leadership responsibili- 
ty,'04 Dudley felt prompted to talk to Jones because Dudley had 
heard that Jonee was going 'after" Felton and 'that he was gonna 
get even with [Felton] or something to that effect "406 Even if he 
did not care what Jones had done to Guytan, Dudley wanted to 
know about these threats to Felton Furthermore, the official nature 
of the inquiry IS cemented by Dudley's admission that he thought it 
W B S  permissible to question Jones because someone already had 
read Jones his rights. Therefore, Dudley knew he was attempting to 
elicit incnminating information from a suspect of B crime. Although 
he may not have been a police officer, he perceived his own role in 
the militarv a8 reouirine the ouestianine after a Drouer riehts 

para 2-1 130 Mar 1982, "The chhn of command assisti commander3 a t  all levelc to 
aehleie rhenr prmm'y reiponslbdlr) of ac rompl~ ihmg the miti  assigned miiiion 
r h i l e  caring for p e r m m e 1  and equipment ~n the i r  charge I d  para 2 - l a  
"Cammanderi am responsible for erewhing their command does 01 fails t o  do " Id 
OBI* 2 - l b  
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advisement. Even if he was not seeking information about Guyton, 
he was seeking information about another violation of the UCMJ, 
namely, communicating a threat to Felton.406 

If the COMA had analyzed the objective perceptions of Jones, it 
should have concluded that Dudley should have informed Jones of 
his Article 3Ub) rights Jones was wearing handcuffs and clearly 
was in cuatody, albeit not Dudley’s direct custody. Bath he and 
Dudley were wearing their uniforms, displafmg their relative posi- 
tion in the military hierarchy. Dudley had served as Jones’s direct 
military superior in the past. They bath were members of the same 
military organization. Furthermore, the questions all related to 
Dudley’s role as Felton’s superior. Most significantly, every one of 
these factors related directly to the military relationship between 
the two. It was a relationship marked by the dominance of the 
sergeant over the private.‘o’ It was a relationship that,  by law, 
required respect and obedience by Jones tO Dudley.408 It iE the exact 
relationship that causes the greatest problems in the UCMJ-the 
dominance of rank in the administration of justice.409It is the very 
relationship that the UCMJ in general and Article 3Ub) in particu- 
lar, sought to eliminate from t h e  mili tary justice sy~tem.410 
Unfortunately, the COMA has successfully defined the relationship 
out of the equation under the guise of subjective officiality. 

Even more unfortunate,  is the COMA’S sanction of a clear 
M ~ r o n d e  violation. Jones was in custody. Therefore, the first prong 
of Miranda existed. More Importantly, however, Dudley asked ques- 
tions specifically designed L O  elicit an incriminating response- 
therefore, an interrogation existed.411 The only purpose for the ques- 
tioning was for Dudley to gather information about a threat, made 
by Jones, against a member of Dudley’s unit 

One could argue that this was not a Mmnda violation because 
Dudley was not a policeman.41’2 This argument Ignores, however, the 
special law enforcement role that all officers and noncommissioned 

4osUC>U art 134 119831 (eommmcawng a threat) 
‘a’Artiele 91 of the UCMJ establishes the legal authoricy of the noncammis- 

sianed oiFleer Id. art 91. See olso supra note 349. 
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ofilcers play in the UCYJ.413 Under the UCMJ, all significant dem- 
sions regarding disposition of a cnminal m e  are made by command, 
not legal personnel 

The distinction of private from official action is important 
because of similar distinctions made by civil courts Civil courts 
have never required private store detectives to read rights."' The 
courts have consistently ruled tha t  these detectives are private 
agents unrelated to any government function Thus, the courts dis- 
tinguish the pressures inherent in governmental custodial interro- 
gation from private interrogation. The COMA has had considerable 
difficulty finding tha t  same distinction. As the officiality doctrine 
spun on, the line became increasingly blurred. 

C. The Case of Umted States Y Quillen 

In 1988, the COMA decided another case which further con- 
fused the Article 31(b) i s w e  In United States 0. Q ~ r l l e n , " ~  the 
COMA held t h a t  a civilian base exchange security guard was 
required to advise a soldier-suspect of Article 31(bj rights before 
questioning him.416 

Arm> Specialist Quillen employed a carefully crafted plan t o  
shoplift from the  base post exchange a t  MLleChord Air Force, 
Washington. He selected a video tape and carefully attached a secu- 
rity sticker to it before attempting to depart the store Unfortunately 
for him, a store detective abselved him. The detective, M r s  Holmes, 
was a civilian employee of the Army and k r  Force Exchange Service 
(AAFES) She was specifically employed as a store detective 117 Mrs. 
Holmes observed Quillen mark the video tape with the security 
tape However, she noticed that he had used the wrong color tape for 
that day, After he left the store without payng, she stopped him, 
displayed her credentials, and asked for his military identification 
card. She and an associate then escorted him to the exchange man- 
seer's office. She then asked him if he had a receipt for the tape 
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Quillen s t a t ed  t h a t  he had  bought t he  t ape  bu t  had lost his 
receipt.418 Mrs. Holmes then conducted a check of the video depart- 
ment to  Bee if such a tape had been purchased that day Determining 
tha t  none had been purchased, she turned Quillen over to t he  
MPs.420 

At no time did Mrs. Holmes read Quillen his rights.421At trial, 
Quillen sought to have his statements suppressed as a violation of 
Article 3Ub). The military judge, following Dugo, found that Mrs. 
Holmes was not conducting an official investigation and that she 
was not acting as part of the commander’s punitive or disciplinary 
power.422 Because the situation failed to satisfy the first prong of 
Duga, the tnal court admitted the ~tatement.’~3 

The COMA reversed this finding and held that Mrs. Holmes 
was conducting an official in~estigation.‘~‘AS an initial matter, the 
COMA reasoned that the exchange se-ce was an instrumentality 
of t he  mili tary under the  control of t he  base commander.425 
Additionally, the COMAfound that the exchange WBB under militmy 
control because It was required to file reports of crime with base mil- 
i tary authorities.426 Consequently, the COMA ruled tha t  Mrs. 
Holmes WBS an  integral part of the command‘s discipline effort and 
was “not engaged an a fmlic of her These conclusions added 
a new turn to the Dug0 test. Now it appeared that the COMAwould 
determine whether the individual soliciting information should have 
believed that he or she was conducting an official investigation.42B 
Because the store detective in Quillen should have believed that she 
was conducting an official investigation, the issue remained whether 

*leld 
‘201d 
‘ z L l d  
‘22ld a t  313.14 
W d  
‘2% s t  315 
‘z51d at 314 The COPLA reached t h s  canclvaion by m u n g  a 1942 c u e  that 

held that post exchanges were initrumenTalitieb of the goverment Standard 011 Co 
v Johnson, 316 US 481 (19421 (cited m Quillrn, 27 N J  at 314) 

‘2BQuillen. 27 M J at 315 Likewise. pnvate B[DN detectires have no authority 
TO initiate Proseeutlon for shopliking They m u ~ t  file charges with the l a d  msuiit 
strorney SPP 0180 MCM. supin note 349, M a  R E m  305(bllll. drafters anaiya~a 
(warnings muit be w e n  by perdons hnowinSi\ acting aa government egent~) 

42’Quilian, 27 hi J at 315 
‘16Mrs Holmes apparently believed *hat the regulaaon fold her--that she 

was noc Betlng m B law enforcement capanty See id sf 315 n 5 ldhe subjechveiy did 
not bellwe thm she was conducting an o f X d  investigation) Id at 315 On i ts  renew 
Of the Caets. the COXA hound, 81 B matter of 18% that contrary to her belief, ahe was 
engaged m an oifieiai investigation Id. rhus, i e  COMA added a-remnable person” 
abiwrive pmng Kithovt erpheltly iaylng BO The COhL4 would recognxe tha prong 
later in U m t d  States Y Good. 32 M S 105 IC M A. 19811 
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Quillen perceived i t  as 

The COMA then concluded Quillen could have perceived the 
interview as "offi~ial"'3~ and found that Mrs. Holmes's display ofher 
credentials and the routine that she employed in the detention were 
'anything but casua1."431 Finally, in analyzing Quillen's objective 
perception of his situation, the COMA attached great significance to 
the removal of the accused to the manager's office. Accordingly, the 
COMA held that the second prong of Duga was satisfied. The COMA 
concluded that Mrs. Holmes, a civilian, should have read Quillen his 
Article 31 rights. 

Thus, the COMA appeared to retreat somewhat from Duga. By 
focusing on the 'reasonable" detective, the COMA appeared to 
retreat  from the purely subjective approach of Duga and Jones. 
Unfortunately for Article 31 law, the decision is somewhat more dif- 
ficult to apply. 

First, as Judge Cox noted in dissent, the decision abandons the 
special role of Article 31 432 Article 31, he reasoned, counteracts the 
effect of superior rank or T h e  examination by the store 
detective did not, apparently, bring rank or position into the equa- 
tion. Mrs. Holmes was a She identified herself as B mem- 
ber of exchange security and according to exchange policy WBB not 
acting as a law enforcement agent.436 She had no statutory or regu- 
latory law enforcement function.436 Furthermore, exchange regula- 
tions specifically forbade her from issuing Miranda warnings.'3' 
Furthermore, she had no authority to forcibly detain anyone 438 
Judge Cox concluded that the majority had expanded Article 31's 
scope beyond that envisioned by Congress.439 

The decision also reveals another ofDiiga's inherent weahess -  
es. Dugo focused initially on the subjective intent of the question- 
er.440 If, and only if, the questioner believed that he or she was con- 
ducting an official investigation, would the court reach the second 
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stage of the analysis, the objective perception of the suspect. Here, 
Mre. Holmes did not believe that  she was conducting an offcial 
Investigation. The trial judge found that she was performing a func- 
tion unrelated to the commander’s disciplinary power.441 She was 
not acting On a personal whim, but neither was she, per se, repre- 
senting the commander’s punitive authority.442 

The trial court’s analysis was fair, considering both Duge and 
Jones. In Jones, Sergeant Dudley was engaged in  only ’informal 
counseling.” 443 The court found that  his role was unrelated to the 
prosecution of J o n e s  for shooting a t  Guytan.  Similarly, Mrs.  
Holmes’s role in Quillen fulfilled an official function. She had a regu- 
latory ‘mission” of protecting store property.444 It is apparent, how- 
ever, from the trial court’s d i n g  that she did not perceive herself as 
part of the commander’s disciplinary machineryMS 

This shows the danger of the firat prong of the Dug0 analysis 
to both the government and possible defendants. Because the issue 
of “officiality” rests, in part, on individuals’ perceivedue roles in the 
disciplinary system, Duga would inevitably lead to substantial 
uncertainty over the issue of who must warn. Additionally, as the 
Supreme Court pointed out in  Berkemer, a subjective approach is 
full of opportunity for perjured testimony or, at best, well-coached 
testimony, about one’s perception of roles.M7 

This danger is not substantially mitigated by the majority’s 
apparent addition of an objective analysis. Because the majority did 
not remove the subjective prong of Duga,“8 the trial court still 
would be required to take evidence from the questioners about their 
perceptions of their roles. The trial court will then face the prospect 
of attempting t o  separate the objective reality from the perception of 
the questioner. 

A 1994 case somewhat clouded the reasoning of Qurllen with 
regard to the role of the post exchange detective. In United States v .  
Powel1,Mg the COMA made a curious ruling with regard to the sta- 
tue of an AAFES detective. ’I*.o AAFES detectives detained Powell 
a8 he attempted to exit the Fort Meade, Maryland, post exchange 

UIQuill~n. 21 Y J st 313-14. 
U‘ld See also ~ u p m  note 436 
443Emta3 Stared v Jones, 21 M J 367. 368 (C.M A 19671 
“4Quilhn, 27 M J BE 314.16 
4461d at 313-14. 
‘%n~tedStatesv Duga. 1Ohl.J. 206,210 (C.M.A 1981). 
“’Berkemer I, YcCartr 468 US.  420,442 n 35 (1984). 
UBSee Quillen. 27 Y.J. at 312 
4‘n40 hl J 1 (C Y A 19941 
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with some perfume bottles.46o While he was being detmned a t  the 
exit, Powell summoned a nearby member of his unit, a fellow MP, 
This MP asked Powell if he had a receipt for the bottles of perfume 
Powell responded that he had none. All of this questioning cook 
place without Article 31 warninga. 

Powell’s t n a l  defense counsel failed to raise the issue of 
whether this questioning by the fellow MP and that by the AAFES 
detectives should be suppressed a t  trial.451 Finding the defense 
counsel’s conduct deficient, the COMA a180 stated ‘AAFES store 
detectives are required to comply with Article 31 before interrogat- 
ing a person subject to the UCMJ.”“j2 The COMA specifically cited 
Quillen as the authority for this proposition.463 

As prenously noted, Quillen concluded that an AAFES detec- 
tive might have t o  read a soldier his or her Article 31 rights. It did 
so. however, only after applying an analysis of the totality of the 
subjective and objective factors of afilcial inquiry surrounding the 
i n t e r r a g a t ~ o n . ~ ~ ~  Somewhat problematic is that Quillen found it of 
‘great significance” that the interrogation occurred away from the 
location of the initial s t o p i n  the exchange detective’s office 466 The 
significance for the officiality doctrine was the perception of Quillen 
that he was under interrogation It is impassible, from B reading of 
Pouiell, to assess whether the failure of the COMA to address the 
‘official nature” of the AAFES detective interview represents a par- 
tial abandonment of the offciality daetnne. If so, it would be a wel- 
come change that would, if nothing else, clarify one form of military 
interrogation. 

D. The Case of United States v Loukas 

The COMA agmn addressed the issue of ‘officiality” in United 
States u. Lonkas.455 The case asked the COMA to apply the public 
safety exception of Mirando-Qaarles to the The COMA 
did not take this option, choosing instead to further define the 
nature of an official 1nquiry.~58 In doing BO. the COMA further nar- 
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rowed the wope of official questioning to only law enforcement or 
disciplinary investigations. 

Airman Loukas WBS B member of a C-130 crew. During a long 
flight, his supervisor, Staffsergeant Dryer, noticed that Loukas was 
acting in an irrational manner. Apparently, Loukas was hallucinat- 
ing Among other observations, the crew testified that Loukas began 
speaking to persons who were not there. Loukas also surrendered 
his loaded pistol to another crew member stating he did not want it. 
Dryer confronted Loukas and asked him if he had taken any drugs. 
Loukas replied that he had taken some cocaine the night before. At 
the end of the flight Loukas was questioned by another crew mem- 
ber, Captain Cottom. He again admitted to drug use. Neither Staff 
Sergeant Dryer nor Captain Cottom read Laukas his Article 31(b) 
rights.4Eg 

The Air Force Court of Military Review (AFCMR) held that, 
under Duga, Staff Sergeant Dryer should have read Loukas his 
rights460 It made a factual finding that Dryer was not acting out of 
pure curiosity.461 The AFCMR then applied the ‘public safety” 
exception ofQvarles and allowed the statement tQ  be admitted.462 

The COMA reversed both of these rulings by finding that Duga 
did not require a r ights  warning.463 Because no warning was 
required, there was no need to apply the “public safety” eaception.4M 
The ruling that Dugo did not require a warning resulted in  a further 
narrowing of the “ofticialit)” test. 

The COMA held that Duge only applied to cases of official law 
enforcement or disciplinary investigatians.465 In its holding, the 
COMAreviewed the entire history o fk t i c l e  3Ub) development.466 It 
did so with a somewhat revisionist eye towards that history. 

The COMAfirst reviewed GLbson. It quoted language from the 
Gibson opinion which focused an the meaning of the wards in Article 
31(b).ar It correctlv noted that wards such as ‘interroeate.” ‘reauest 

.I. .”””” 

“‘id. at 387 See also Caddell. supm note 29, at 17 
‘ T d .  
4 6 W  

‘ W d  at 389.90. Additionally, the COMA tried to dworee AItlele 3 1  from 

*asid st 387. 

“‘id at 387.88 

Mtrandn la* ennrely L e  id 

‘ 6 %  
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elusion from Gtbson. The COMA found that ‘military persons not 
assigned to investigate offenses, do not ordinarily interrogate nor do 
they request s t a t emen t s  from others accused or suspected of 
cIime.”469The origin of this conclusion is interesting. In Loukas, the 
COMA cited to Gtbson and W s o n  and Harvey as the origin of this 
conclusion, however, it came directly from GLbson. In Gibson, the 
COMA made this statement citing to Wdson and MGlson 
end Harvey contains no such direct assertion. In that case, the 
COMA held that Article 3 1 b )  was as clear as i t  could be 471 A court 
need not inquire further than Article 2, UCMJ, to determine if the 
questioner had to issue the warnings of Article 31(b).472 The only 
mention of military duty roles in IYdson and Harvey 1s that an MP 
conducted an unwarned interrogation of the suspects. T h e  COMA’S 
conclusion in Gibson that  Wdson and Harm)  stood far a broad 
proposition that only MPs conduct criminal investigations was ill 
considered a t  best. Moreover, it contradicted the overall spirit of the 
UCMJ. 

The problems with Laskas go much deeper than questionable 
citation. The case attempts to strip Article 3Ub) of any meaningful 
content in the special military environment. The UCMJ is e. disci- 
pline system regulated by principles ofjustice It defines the relative 
power and roles of the members of the United States Armed Forces. 
In contains both provisions particular to law enforcement actions by 
police and law enforcement duties and functions for 
command persannel.474 Given the scope of the punitive articles of 
the Code, adopting the COMA’S perception of a minimal role of cam. 
mand personnel in law enforcement and disciplinary functions is d d  
ficult. Indeed, those articles address both common law crimes and 
unique military Furthermore, the reality of military life 
dictates an inherent law enforcement role for every military supervi- 

“old at 368 (auatmg United States v W~lson and Halvey 6 C M R. 46 (C M A 

“°Cn>td Stems v Ghaon, 14 C.LI.8 164.170 (C M A 19541 
“‘Umud States 5, Wildon and Haney 8 C \I R 48 55 (C M A 1953) 
“*id 

196333 

we.. e # ,  YCM note 349, m.c Y 302. UCMJ art 9s 11988)  reie ea^ P 
pnaoner without proper authonwi) id an 97 (unlawful detention) 

“‘See UCMJ arts 15 (commander’s non~v&eial punishment), 22- 24 (tomman- 
derk po~ ie r  to con\ene eouns-mart~sll. 32 (commander must d i r e t  lnvelfleatmn of 

fo be tried 
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s0r.(7~ The C O W S  conclusion that command personnel rarely con- 
duct criminal investigations is highly suspect and par t icduly dan- 
gerous to the policies behind both the UCMJ in general, and Article 
3Ub) specifically. 

The COMA’S analysis continued down this tenuous path during 
the rest of its review of history It adopted Judge Latimer’s drssent- 
ing opinion in Wclson and Harvey and concurrence in Gtbson as a 
further basis for holding that  the questioner had to have a law 
enforcement role in  the ’official” q~es t ion ing .~”  In adopting this 
standard, the COMA was, in effect, overruling a significant part of 
its precedent and further narrowing Article 31’s scope. The COMA 
was deeply divided in Gibson. Judge Brosman was sharply critical of 
Judge Latimer’s concurring opinion and rejected his notion of ”offi- 
ciality.” (‘8 For the COMA to now adopt it as the law is a question- 
able application of precedent. 

Amore disturbing departure from precedent is the importance 
that  the COMA placed an the rationale in  Duga. In D u ~ a ,  Chief 
Judge Everett noted that Airman Byers was not acting as an agent 
of the OS1 when asking Duga questions about the crime.479 If the 
COMA had found a true agency relationship, it  never would have 
reached the greater issue of Byers’ personal role as a person subject 
to the Code conducting an i n v e s t i g a t i ~ n . ~ ~ ~  Thus, as in  Qudlen, the 
COMA confused Article 31 agency law with a pure analysia of who 
must w a r n  

Judge Cox, concurring in the result, reiterated adherence to 
the subjective approach of Duga when he stated that “it is obvious 
that  the last thing in their minds is the possibility of a criminal 
prosecution somewhere down the line.”4sL Therefore, Judge Cox 
found that  this situation was noninterrogational which, therefore, 
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failed to implicate Article 31.432 

The author of Dugo, Chief Judge Everett, dmented sharply 
from the COMA'S holding in Loukas. He also reviewed the history of 
Article 31's development and concluded that there were two poles in 
Article 31 He said: 

At one ex t r emewhere  warnings clearly are required-is 
a situation in which a lawenforcement agent questions 
the accused as a suspect, a t  the other extreme-where 
warnings clearly are not required-is a situation in which 
a close friend is engaged in a personal conversation with 
the accused ab a friend, without regard to any military 
relationship between the two of them In the middle are 
a11 the other myriad situations in which, until now, the 
question to be anwered  has been, simply R'as a ques. 
t imer  acting in line of duty in an official capacity on 
behalf of the Serwce~488 

Thus, Chief Judge Everett held to a broader interpretation not 
tied to law enforcement functions. He further noted the very difficul- 
ty set out above-the special funccion ofArticle 3Ub) in the military 

He quoted language from the concurnng opinion in 
another precedent Article 31 case, United States u. Ssay,'85 in which 
Judge Ferguson stated: 

In the military, unlike ciwlian mciety, the exact rela. 
tionship st an>- given moment between the ordinary sol- 
dier and other service personnel in authority b e . ,  com- 
missioned and noncommissioned officers) often is unclear. 
In the civilian experience, i t  is unlikely that anyone to 
whom Miranda might apply would question someone else 
other than in the former's offiaal capacity-that is, as a 
law enforcement officer. 

However, in the military a company commander may 
advise or question a member of his command for any of a 
number of different legitimate reasons, only one of which 
might relate to a criminal offense. Thus, to simplify mat- 
ters, and in recogmtmn of the wperiodsubordmate a t m w  
phere inherent ID the military but1 not present in the 
civilian structure, the requirement is broader in the for. 
a6Vd a t  390-91 (Cor. J , eoneurnng) Tiva p m m  o w  another weakness in the 

COlWa approach Under .Mirondn. the subjective belief of the examiner is irrelevmt 
to the ouemon of uhether there - a i  "interroeation " The foaui ~n Miraniia 18 i o l e l ~  
on rhe fvspeet See sfdppia rext acrompanyne 122-46 

4asL.oukar, 25 I! J at 353 (Everett. C J diasennng) 
'6*ld at 393 94 
'Dil SlJ 201 rC b l A  19751 
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mer than in the latter.486 

This statement cuts to the heart of the issue and also identifies 
the problem that exists even with Chief Judge Everett's Duga-sub. 
jective approach. The problem is a combination of training and role 
perception. It may not always be clear to service members when 
their commanders are wearing their caring, nurturing, paternal 
command %at" and when they are wearing their police 'hat." Some 
of the facts in Lorrkas that were compelling to the majority display 
thie split.187 The COMA concluded that  Sergeant Dryer was con- 
cerned about Loukas's heaith and the welfare of the other members 
of the crew when he asked Loukas if he had been using drugs."a 
Concurring, Judge Cox found that, quite possibly, Sergeant Dryer 
was concerned about whether the accused needed immediate med- 
ical treatment.489 

Neither addresses that this same Sergeant also, quite probably, 
was responsible for ensuring that  Loukas kept his dormitory room 
in order, made all of his assigned duty formations,"gO and participat- 
ed In mandatory urinalyais.491 This same individual, a t  once honest- 
ly acting in  Loukas'B benefit, also has substantial duties, with 
regard to Loukas, that arguably are not in Laukads best interests. 
Loukas was a iuniar enlisted soldier Drver was his suoerwsor and 
superior noncommissioned officer.492 Loukas had B duty to obey 
Dryer's ordem493 

These orders are the core concern that  the COMA has with 
Article W b ) .  The COMA repeatedly has stated that questions from 
a superior can, in the military context, carry the weight of com- 
mands494 In Diqga's second prong, the COMA has considered the 
possibility that the senice member reasonably may perceive an oth- 
erwise innocent question as an order to respond. It has failed, how- 
ever, through its persistent adherence to an analysis of the role of 
the questioner, to give substance to the right that belongs to the ber- 
vice member. 

A recent C B S ~  by the COMA might herald B change in i ts  

*6Id. at 206 ( q u o t i  in Loukm, 29 M.J. at 393.94) (atation omitted) 
"'See Loukoa. 29 Y J. 8t 389 

482iz such. Article 91 of the UCMJ governs their relationalvp 
'eaSee UCMJ a*. 91 (19851 
4s4Gn1ted States v Gibson. 14 C M R 164, 110 (C M.6 1954) 
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approach to Article 31 warnings. That case, dealing with the suspect 
trigger of the warnings rather than the officiality doctrine, appears 
to indicate a shift to a simple objective analysis. In Umtsd States v. 
Meeks, the COMA held that it would apply an objective test only to 
the issue ofwhether the questioner should consider the person being 
questioned B ‘suspect” pg6 Under aploin text reading ofArticle 31, 
the warnings are triggered both by the military status of the ques- 
tioner and subject and by (some degree 00 beliefthat the subject had 
something to do with an alleged criminal offense.‘% 

Air Force Sergeant Meeks did not want to deploy with his unit 
to the Persian Gulfj97 Meeks had several inteniews with his cam- 
mander, Captain Anderson, about concerns with the impending 
deplo)ment.4~~According to Captain Anderson, he spoke to Meeks to 
find out ‘what the problem was with lhim1.”4% At the conclusion of 
the last interview, Captain Anderson asked Sergeant Meeks if he 
would deploy. Meeks responded that he would not 500 Meeks subse- 
quently faced trial, and was convicted of willfully disobeying the 
order of a superior commissioned aEcer.501 

The issue raised both a t  trial and on appeal was whether 
Captain Anderson should have advised Sergeant Meeks of his 
Article 31 rights before discussing his intent to deploy502 Without 
any in-depth discussion of the issue, the COMA stated that the stan- 
dard of review of the issue was ‘whether a reasonable person would 
consider the appellant a suspect under the totality of the cireum- 
stances ” 603 In a significant footnote, the COMA observed that the 
Supreme Court had been applying objective standards in ‘many 
areas” in its MLrande ~ a s e s . 6 0 ~  Specifically, the COMA noted the 
objective test for custody used in Stnnsbuq v, Celifoornrasos and the 
objective test for interrogation from Rho& Island o Innmsffi  In dis- 
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cussing the Supreme Court treatment of Inn~s ,  the COMA stated 
that the Innis Court found that the actual intent of the police was 
relevant oniy to the issue of whether the police should have known 
tha t  their  questions reasonably could evoke an  incriminating 
response from the person under interrogation.jo7 

Unfortunately, the COMA did not ultimately have to rely on 
this analysis in Meeks. Instead, the COMA relied on another critical 
fact to conclude that Meeks was not a suspect. That fact was, simply, 
t ha t  Meeks h a d  committed no cr ime a t  the t ime of t he  
interrogation!"6 There can be no suspect when there is no crime. 
The COMA concluded that Captain Anderson was merely counseling 
his subordinate, not interrogating a suspect.60S 

Two judges disagreed with the majority analysis. Chief Judge 
Sullivan noted that the COMA had long applied a two-pronged sub- 
jective-objective analysis.j10 He noted that a testimonial 'denial" of 
suspect status was not the end of the court analysis. Instead, he 
argued that the actual state of mind of the questioner is critical."" 
In his separate opinion, Judge Wiss argued that  the COMA should 
resolve the issue of the two versus one-pronged test in B more con. 
sidered manner. He hoped that the majority opinion was just  an 
'inadvertent stumble . . . rather that  reflective of an intent aubstan. 
tively to modify the test." 612 

Despite Chief Judge Sullivan's label as dicta and Judge Wiss'B 
hope that the COMA'S analysis was a stumble, a t  least one iower 
court has accepted the new test as law. In Untted Statrs u. Pownall, 
the  Army Court of Criminal Appeals (ACCA) noted tha t  Meeks 
required an analysis of the objective factors of s~spicion.5~3 The 
ACCA reiterated what is perceived a8 the current standard. The 
ACCA said, 'Not all questioning of suspects must be preceded by 

WDpefieally, the COMA noted the following langvage from Innie' 
T h a  i s  not to say that the intent a i  the pollee 1 irrelevant. for it msy 
well have a bearing on whether the paLee should have Lvlown that their 
wards or adlone were reasonably Uely  to wake a c m i n a l  response. In 
pslbevlsr, whether a police practice le designed tc e h t  an mcmyIBt. 
ing response from the aeeuaed, It IS vnLkely that the prsebce wlll not 
also b 0x7 which the pohee should hsve known we8 leasonably likely tc 
have that s f l e t  

W d  at 162. 
W Q I d  The COMA found the pyrpase of the mtemew w u  tc mfam Meekn of 

5101d at 162-63 

Id.  (qmtmg Uruted States v. h a ,  446 U.S 291,302 n 7 (1960)l 

the ~onweq~en~ea Of not dep lopg ,  not to ylteriogate hm about a crime. Id. 

5"ld at 163 
6121d. at 164 
$18 42 M J 662 (Army Ct. C m .  APP. 1995) 
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warnings. . . . The purpose and nature of the questioning--and 
hence, the motivation of the person asking the questions-are perti- 
nent in analyzing whether warnings are required.”j14 Consequently, 
the current standard for triggering the Article 31 warnings appears 
to be a mix of subjective and objectwe standards focusing both on 
the actual state of mind of the questioner and that of the person 
being questioned 

Pownall also demonstrates the considerable difficulty that the 
lower courts have had in applying the ‘offimality doctnne” when the 
motives of the questioner are mixed. Pownall w88 convicted of mak- 
ing false official statements, mahng  and using a false writing, and 
wrongful cohabitation.slj One of the false statements was allegedly 
in response to an inquiry by the first sergeant regarding whether 
Pownall was married 516 Pownall had m m e d  a formation and on 
inquiry by his noncommissioned officer in charge (NCOIC), Pawnall 
responded tha t  he  was a t  the hospital with his wife. The first 
sergeant, on hearing of this from the NCOIC, inquired at the hospi- 
tal and was informed that there was no record of her admission The 
first  sergeant then asked Pownall about this ma t t e r  Pownali 
informed the first sergeant that his wife was using her name from a 
previous marriage along with her old identification card. The first 
sergeant told Poumall to get this matter resolved by having the 
records updated. On later inquiry about updating the records, the 
first sergeant pointedly asked Pownall if he was married. Pownall 
responded ‘yes.’ 517 This statement formed the basis of the charge of 
making a false official statement.616 

In evaluating the actions of the first sergeant, the ACCA found 
that the first sergeant was not conducting a cnminal investigation 
or seeking incriminating information. Rather, the ACCA found that 
the questioning was motivated by a desire to help the 
This is a rather startling finding, particularly in light of the ACCA’s 
finding that the entire episode of ‘assistance” sprung first from an 
inquiry into why the soldier had missed a formatmn Missrng a 
formation can be the basis of a charge of absent wlthaut authorized 
leave under Article 86 of the UCMJ The ACCA failed to analyze 
exactly how Pownall should have perceived the role of the first 
sereeant. The same individual who had inouired into a auestionable 
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absence had given Pownall an order to correct his records with 
regard to the wife's name. Because Pownall apparentiy had failed to 
follow this order, the first sergeant further inquired into Pownali's 
marital status.622 The first sergeant may have had totally "helpful" 
motives in this line of questioning. The problem is that  it is impossi- 
ble to draw the line in such an inquiry between official inquiry and 
official coneern.s23 The questioning apparently began as a direct 
result of inquiry into, apparently, disobedience of arders--elearly a 
violation of the UCMJ.S24 Neither the ACCAin Pownall nor the 
CAAF inform haw the subject of the questioning is to separate and 
distinguish these mixed and conflicting motives. 

Even if the CAAE need not follow Miranda law directly in 
applying Article 31(b) in future rulings, logic and prudential con- 
cerns call far such on approach. Rejecting a subjective prong under 
Duga would free the CAAF from the possibility of perjured nr 
coached testimony by government witnesses.s23 Additionally, it  
would make application of the Article that  much simpler. It would 
accomplish this by freeing the CAAF and the courts of crtminal 
appeals from an endless plunge into the voluntanness of the confes- 
sion where this is not an issue. In  Mwanda, the Supreme Court 
basically became frustrated at  the body of due process and volun- 
tariness law end created a constitutional presumption of invoiun- 
tariness.Sz6 The M~randa warnings were created as a simple prophy- 
lactic measure countering the presumptive coercive nature of custo- 
dial interrogation 

With similar bold stroke, the CAAF cauld free itself and all Of 
i ts subordinate courts from an endless inquiry into both the volun- 
tariness of the confession and the perceived role of the questioner. 
Unfortunately, the CAAE has narrowed its approach and denied 
more senice members the protection of Article 31(b). Consequently, 
the ACCAwill find itself increasingly analyzing the role and the spe- 
cific miasion ofthe questioner. 

V. ANew Test 

The CAAF should adopt a different approach to Article 3Ubl 
cases. This approach can, and should, be more consistent with the 

W d .  at 684-55 The ACCA found It c ~ e i a l  that the first sergeant had not 
developed a monw ta prosgeute for rhii  apparent di9ciplmary offense Thia. rn the 
worda of at leaat one commentator ad& B new level ta the oiflciaiity m q u r - t h e  
intent ta p r o s ~ v t e  Kohlm-, mprn no- 296, at 68. 
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true policy behind the Article 3Ub) protection and the UCMJilisci-  
pline in a just Aproper tebt will focus on the objec- 
tive perceptions of the senice member being questioned in  the same 
fashion as Dohle. Thus, i t  would return Article 3Ub) to a paint 
where, as Mtrondo law does for civilians, Article 31 will stand a true 
guardian of the constitutional right against compelled self4ncrimi. 
nation. 

Aproper analysis of a given situation will address the obiective 
perceptions of the service member being questioned.E2s Thus, the 
test will eliminate the possibility of deception or coaching by the 
government or the defense of their own witnesses Because the 
analysis will focus only on the objective factors found in a pven sce- 
nario, testimony as to the subjective impressions of both the ques- 
tioner and the suspect will be irrelevant.E29 Accordingly, the test will 
avoid any appeal to emotion or false perception. 

What factors should courts examine? The COMA'S prior deei- 
dons largely answer this question. The issue is what indicia of mili- 
tary superiority me  present in the scenario presented. T h e  COMA 
has long held that rank and official position may give rise LO an 
assumption by service members that a question is a c o r n m ~ n d . 5 ~ ~  
Furthermore, the military relationships between service members 
form the core elements of the UCMJ BS a unique military justice sys- 
tem-as opposed to  simply a federalized state criminal code.z31 
Therefore, viewed in its entirety, the UCMJ, bath the punitive and 
procedural articles, provide guidance about the proper test of Article 
31 applicability. 

Courts should examine factors such as the rank of the ques- 
tioner and the suspect. In this regard it will be relevant to inquire 
whether questioners were wearing their uniforms or had otherwise 
indicated to the suspects what rank they held If the questioner is 
a civilian law enforcement agent working in the Department of 
Defense, It will be relevant to inquire whether this agent informed 

8"Sae L L m  wpra note 190. ai 142.43, 190-92 
nB ?he test wd1 f a u a  only on the leat prong of the t e s t  yi United State8 v 

5*8TIus w i l l  m r m r  the iMiiondn approach, see iU~ronda 384 U S  at 468. 
"'United States Y Qbson. 14 C M R 164. 170 (C 41 A. 1964) 
531See genrraliy supra text  aeeompannng notea 347-68 bee aka Dugo, 10 \I J 

Duga. 10 hl J 206,210 ( C Y  .4 1981) 

Bf 210 
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the suspect of his or her affiliation with the military The UCMJ 
grants certain persons authority over other service members solely 
by virtue of their rank or position.533 Thus, a senior of any rank may 
properly order  a subordinate  to  s t a n d  f a s t  and respond to 
inq~ir ies .63~ Similarly, an MP, in the performance of duty, may prop- 
erly require a senior to similarly stand fast and respond to inquiries 
related to that duty.635 Therefore, the only relevant inquiry would be 
whether a reasonable service member would perceive the presence 
of military power in the encounter.536 

A clear benefit of this new test will be simplicity in administra- 
t i ~ n . ' ~ ~  Questioners will know, with precision, whether they hold 
positions of military auperiority. Moreover, they will be on notice of 
the obligation to warn. Personnel being questioned also will be on 
notice that they have a privilege not to mswer. 

In the military, this truly is a unique privilege. In normal d i s -  
course between a senior and subordinate, the military superior may 
compel responses. A subordinate who refuses to respond runs the 
risk of violating a punitive articie of the UCMJ.333 While i t  is 
axiomatic that B service member is privileged to disobey truly illegal 
orders, the burden is on that individual to distinguish the legal from 
the illegal. 

Assuming, arguendo, that  an order to incriminate oneself is 
illegal, the suspect service member is privileged to disobey it, The 
CAAPs current analysis, in contrast with the new test, requires the 
suspect to analyze whether the questioner is  acting as an official 

~ 0 8 8  disparity m power between the provost marshal, a m a w ,  and the airmen. 
Additiondy, there was a disparity based on the special poke powers of the provost 
marshal 

W S I I  m p r o  note 394 
WJCMJ artr 90.91 (1988). 
586MCM, supra note 348, R.C.M 302 UCMJ art. 81 (19831 Tune in e e m c e  18 

probably not B entlcsl factor Article 137 of the UCMJ r"iylres ipnai ba-g early 
m the s e n ~ c e  member's career. Thus, only members of the armed forces with lean 
than 8 k  days of iemee are lrkely b be m a U y  ignorant of bath the legal authority of 
their mpedors and the UCMJ. UCMJ art. 137 (1883). 

"%t rust biush, t h s  would appear m be M attempt b revwe the Dohk test. 
Sea Urvted Statas v Dohle. 1 M J. 223 (C M A 1976) That tent, however, WBB ahort 
k e d  beeavae the COMA added B wesnd element r q y v ~ " g  an o t l h a i  p y ~ p o e  bshind 
the queetioning See United States Y &by. 8 M.J 8 (C M A 1879) See oko United 
Stateci V. D w a .  10 M.J. 206, 210 n 6 .  (C M.A 1981) (footnote distvlpishing D u p  
from Dohie by statlng that the preresvisitas of Dohie were not met). But see supra 
nnte 324 

isiBul 8ee SupemeUe, mpm note 33, at 211.13 ( f v l b g  the Dohie test sunple, 
but belie-g it punishes the government for p m s t e  action) 

"aOrdern are presvmd legal. See, I g., Unger v. Z e d &  27 M.J. 349 (C M A 
1988) (order m pmdvce -e specimen not unreasanable). LP also United States v 
Ravenai. 26 M J. 344, 349 n.3 (C M.A. 1988) (soidier may easily confvse ~ ~ e s h o n  
with order) See grrvmiiy S c m m .  ~upm note 11, S 2.4(A). 
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interrogator or 1s just a curious superior. Therefore, the court asks 
the  emi ice member to instantaneously analyze the legal ramifica. 
tions of both his or her role and that of the senior before answering 
the questmn.639 

Focusing on the perception€ Of the suspect will cure this dilem- 
ma. The suspect will be informed O f  the priwlege not to answer cer- 
tain questions Furthermore, the new teet will place the legal bur- 
den on the military superior and the government, not on the BUS- 

p e d  It seems logical that, If the government vests the superior with 
rank and authority sufficient to order the subordinate into battle, it 
also should t r u d  the superior to use that rank only in furtherance of 
government 0bjectives.6~0 Leaders are ‘on d u t y  twentyfour hours a 
day Unless leaders c lear ly  divest themselves of their rank and 
authority, the subordinate must comply with all of their orders.641 
The burden should be on leaders not to abuse their positions of 
authority by engamng in frolics of their 0wnj42 in pursuit of criminal 
information from subordinates. 

Simplicity In the rights warning triggers will eliminate the cur- 
rent ham-splitting analysis of roles and perceptions. It will replace it 
with an objective test focusing on the central policv behind both 
Article 3Ub) and the UCRIJ. 

If the C A M  has indeed abandoned its subjective analysis of 
the state of mind of the questioner with regard to the issue of suspi- 
cion, as Meeks suggests, this might reflect a positive step. Article 31, 
figuratively spealung, asks the question of the enammer-”Do you 
suspect this person of a crime?” Some subjectimty 1s inherent in the 
vely warding of Article 31 because It says ’Inlo person subject to this 
chapter may interrogate, or request any statement from an accused 
or B person suspected of an offense. . ” The very wording of the text 
suggests that the person asking the questions has concluded that 
the ~ e r s o n  under ouestionine is a susoect. It remires analvas b, the I .  . ,  
questboner ofthe facts at hand. 

)83Tlhs deliberation cuts against all norms of the n a m e  of mdltary senwe 
“h Army 1% not B deliberauae body Ir is  the executive mm Its law 13 that of ob& 
ence Yo ~ u e m o n  can be lek open 81 to the nght of command I* the aN~cer, or &he 
duty of obedience m the aaldier’ In / I  Gnmley, 137 U S  147. 153 (1890) Sei a180 
Parker v Levy, 417 E S 733, 743.44 (19741 (duty dancer  to obey order to combat 
zone alfhovt ~uestmnmg vslimty ofwar) 

34nSee. 18, Puehsrd T DeCwrge, A Code d E t h i c s  for Oificers. zn Mlaiim 
EIHJCB 13. 23-26 (Sa~ iana l  Defense University Press 1987) bffireri shovld never 
order another to commit an immoral act--afficeri are alsa)r responsible for the 
~ c n o n i  of subardmatesl 

6*1See, L 8 ,  United Stafee v Calher, 27 M J 606 IA C M R 1988) i d d  on other 
giaunds. 29 hl J 366 !C M A 1990) 

‘4Wms IS B paraphrase of the COMA8 language regarding the sctms a i  the 
port exchange detective in Quillen See United Stater v Quillen 27 M J  312. 313 
IC AI A 19881 
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Alternatively, the language protected by the officiality doctrine 
has no such corresponding subjective element. It seeks to shield the 
words "[njo person subject to this chapter. . ."from absurd results. If 
the CAAE would focus, ab the Supreme Court has done, on the core 
elements to be protected-the Fifth Amendment concerns of coerced 
and unreliable confesswns-it should abandon the focus on the state 
of mind of the examiner. Article 31 proteeti the senice member. The 
language identifies, as a matter of law 'subject to the code," who 
must warn. The code rejects subjective language a t  this point in  
favor of a broad sweeping inclusion. The CAAF should limit its focus 
on the true evils in coerced military confessions-the objective indi- 
cia of rank or military authority-and stop this fruitless inquiry into 
the state of mind of soldiers, leaders, and the police 

In Miranoh and its progeny, the Supreme Court held that gov- 
ernment creation of a coercive environment for confeesions violates 
the Fifth Amendment privilege.543 I t  has declined to extend that  
presumption beyond the boundaries of custodial interrogation, 
because of the unique psychological pressures inherent in that envi. 
ronment. More importantly, the Supreme Court has steadfastly 
refused to consider the subjective beliefs of either the questioner or 
the a c ~ u s e d . 3 ~ ~  The CAAB should failow this lead. 

Critimsm of the Dohle "position of authority" test, however, also 
could be leveled at  this new One possible weakness in the 
new test is that it penalizes the government in Situations in which 
the government was not truly involved 546 This criticism, however, 
beg6 the question. The focus under Miranda was the government 
creation of an inherently coercive environment. If military relation- 
ships combine with interrogation to create a similar coercive ena- 
ronment, the government still is the cause of the coercive environ- 
ment. It is the government that created the power in the military 
relationship. Therefore, it should bear the burden of the correspond- 
ing legal handicaps sttendant to that grant of power, just as it bears 
the other constitutional burdens necessarily attendant to OUT lm i t ed  
constitutional government.54' 

Another criticism is that the individual who asks the question 

M'gMiranda v Arizona. 304 U S 436.467 (1966) 
" ~ L r g P n e r a i i ~  mprn tert acoompan,inp note8 113.17. 139-46 
MSSae SupeMeile, supra note 33, at 211 

*'In U n i l d  Strifes j. Tempio, the COMA held that mnshtutlonal pnneiples of 
Miinndn applied to the mlliian eourta United State8 v Tempia, 3 7  C M R 249, 254- 
55 (C.M.A. 1967) Indeed. the COMA held that all constitutional prwmons apphed 
unless the Coniritutlm expheitly excluded them I d  However, recently, m Davis v 
Urnred States 114 S Ct 2350,2364 (1994), the Supreme Corn withheldiudgmeni on 
the applicabilrfy oithe FiRh Amendment. 
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may be acting out of personal curiority.5'8 Consequently, one might 
a s k ,  why should the  government bea r  t he  bu rden  of casual  
inquiries? This criticism fails to account for the inherent presence of 
the government in any relationship between military persons of 
unequal rank or authority. As stated initially in this article, the 
problem is one of line drau,ing. How does one distinguish the casual 
from the official and the voluntary from the coerced? In the Mwando 
case law,, the Supreme Court holds the government responsible for 
the actions of its officers-the police. Arguably, police who interra. 
gate suspects without the Mirando warnings violate their training 
as officers They aim may be violating departmental policy regard- 
ing interrogations. Therefore, in one sense, police officers are acting 
outside the scope of accepted police practice The Court refused to 
exonerate the government for the actions of these affkers because 
the state or federal government granted these officers the authority 
that they later abused. Therefore, the criticism of the test can turn 
on itself There is no rational reason why courts should excuse the 
frolics and abuses of military supenors who, out ofpersonal C U ~ L O S L .  

ty, seek to extract confessions. While they may not believe they are 
acting for an official purpose, this is indistinguishable to the SUB- 
pect If Article 31(b) is to have any value as part of the UCMJ, it 
must protect service members from the unlawful use of rank to 
extract confessions, even, and perhaps most importantly, when that 
rank is being abused. 

Congress created Article 3Ub) a8 part of a uniform militaryjus- 
tice code that created a new environment for discipline in the mili- 
tary untainted by rank and improper influence. Rank and position 
are both products of governmental appomtment.5'9 On swearing to 
uphold the Constitution and the Uniform Code, every semce mem- 
ber becomes a part of a military system that creates, as an integral 
part of its structure, psychological domination by those empowered 
by the government with supenor rank or position It is impossible to 
Sever this domination from relationships on an ad hac basis. I t  is 
this unique psychological coercion, so desrable and necessaq in a 
command enuxonment, that Article 3Ub) seeks to eliminate from 
the justice function The right belongs to the service members who 
are the potential targets of the influence of rank and position that is 

548Supew~elle supra note 33 at  211-12 Supervielle arguer that there i d  no 
heneat from punmhng rhe government through erclusmn ai  ewdenee if there 13 no 
government questioning Id He a180 argvei that such a rule would p~event a senior 
from caunielmg a aubordinate for nonlai  enforcement 01 daeiplmary realon8 Id 
Covnielmg howver,  LI diiierent from mer raga l ion  OT qvemaning .4 senior may 
eoumel B subordinare without asking any quemms or ~n m y  way atrempting t o  
extract miarmanon. ?here LB a substantial drffererence beween b a w g  fo 8 auhordi- 
nsre. "Don't do 81 again," and mymg T h y  dld you do 1t-I Lepfmare eovnihng can 
avoid mterragaf~an 

SWCIIJ artj so, 91 ( i s w  
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absolutely necessary i n  every other  facet  of mil i tary l i fe .  
Correspondingly, the consequences of rank and authority should rest 
on the government. The CAAF should return Article 31(b) analysis 
to the service member's perspective-the very perspective that  it 
was designed to protect 

Athaugh not particularly relevant to this analysis, a return to 
this perspective would not necessarily result in a different outcome 
in quite a few of the Article 31 cases.55a More significantly, however, 
i t  would result in a briefer analysis and a policy approach consistent 
with both the remainder of the Code and the greater body of consti- 
tutional jurisprudence under M~randa.551 

VI. Conclusion 

Discipline and obedience are the glue that hold a military force 
together. Over a century ago, General Schotield addressed the Corps 
of Cadets a t  West Point and said, "The discipline which makes the 
soldiers of a free country reliable in battle is not to be gained by 
harsh and tyrannical treatment. On the contrary, such tmatment is 
far more likely to destroy than to make an Army" 5 j 2  Article 31(b) 
reflects this bsme philosophy. 

iMOne reamn that the reaulta would be no Merent comes fmm a new approach 
by both the Supreme C o w  and the COMAto nehta ca8es. For =vera1 v e n a  now I t  

6 5 2 B ~ ~ ~ ~  NOTES 39 (Zaeh Smlth ed , 1917) Thia excerpt from General 
Schafielce speech IS one Of the fvst thngs thst 8 new cadet s t  the Cmed States 
Militan Academy must memorm The worda like those of Artlcle 31rbi are onlv 
meaningiul if followed both m spirit and 1e-r 
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American military justice i8 a careful compromise between the 
dictates of discipline and obedience, and the strictures of constitu- 
tional law. The UCMJ accepts, endorses, and empowers a military 
that places one free American citizen under the control of another It 
empowers that senior member to order the junior to tight, suffer, 
and if necessary, die. That same UCMJ seeks to insulate the admin- 
istration afjustiee from that bmtal but necessary power. 

Article 3Ub) stands as the guardian of the citizen soldier’s 
right against self-incrimination. I t  is the ~ e r u i c e  member’s psyche 
that it protects. It is the service member’s will that it shields. Time 
has long passed when the military courts should give any considera- 
tion whatsoever to the thoughts, motivations, or concerns of the 
questioner. The CAAF can, and should, act to restore the balance to 
military law tha tk t i e l e  31(b) established in 1951. 
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MYOPIC FEDERALISM THE PL'BLIC 
TRUST DOCTRINE AND RECLZATION OF 

MILITARY ACTMTIES 

MAJOR RICHARD M. JATIIMER. JR.* 

I. Introduction 

The coastal areas of the United States are a valuable natural 
resource. This is true for commercial enterprise interests such as 
fishing' and oil production2 and for conservation or recreation inter- 
ests.3 It also is true for the United States military, and in particular, 
its naval seMces.4 

World crises that  spur United States action are likeiy to occur 
in the littorals areas of the globe. While that has been true histori- 
cally," recent changes in Department of the Navy doctrine reflect a 
shif t  in  emphasis  from open-ocean combat to amphibious 
o p e r a t i ~ n s . ~  Effective amphibious operations of any scale are charac- 

'L'nrred Srster Miarine Corps. Thia -de i n  b a d  on B written thers t ha t  the 
author tubmitted to satnfy, m part, the Master of Laws degree requrrementii of the 
42nd Judge Advocate Off~ce i  Graduate  Course a t  The Judge Advoeare Genersh 
School. Unmd S t a t e a h m y ,  Charlottesuile. Y n p a  

U2ommereid fishmg LS B mvltibillion dollar mdvstry rn the Umted States The 
current Admmutrahon believes That the industry IS mamrnaged at the natlonal level 
and hopes to correct the altvshon Reoulhorbalion oi0eean and Cmld Piogmms, 
1993 Hearing8 B e f a n  the Subeom. on Ocemnggrophy, Ou!f of Mervo, ond th Outer 
Continrnia! S h i j o i f h e  House Merchonf Manm and Fishrrirs Camm, l03d Cong, 
1 s t  Seaa (1993) (s ta tement  of Dmna H JOBephsOn, Deputy Underaeeretary for 
Oceana and Atmosphere, Ratlonal Oeearue and Ahnaapherie Administration! 

zOffshare mI explaratlon haa been an important aspect of ~ o ~ s i a l  ares manage- 
ment for same nme See ERNEST R. BA-, Tm T m w s  On C O ~ D I T ~  eh 8 
(1953). Efforts to find offshore (111 depomts intensified following the 1973 Arab Od 
embaigo S. REP No 277,  94th Cong..  2d S e s e ,  9 (1976!, repnnled m 1976 
U S  C C A N  1777 [ h e r e m i t e r  S m NO 2771 

SCangieaa is concerned over drmdling public lands a l o n g h e n c a ' b  coasts. 136 
COSC REc H607l  (1990) Through federal grants, Congress encourages states to 
B ~ U X  caaatal lands m order to piebewe or restore their 'consewahon, rRTeahOnaI, 
eealagical or esthetic values " 19 U.S C P1455a@)ll) West Supp 1993). 

'Naval semices include the Yame C o q a  and the navy, 10 U S.C. P 5061 (West 
Supp 1993). and. on B declarauon afwar or when defermned by the President, the 
Con* Guard, 14 U.S.C 4 3 (1986). 

5Lmoral means " p e m i m g  to the ahore of a lake, e a ,  01 ocean? TliE RMDOM 
HOUSE COLLEOE D I C T I O V ~ Y  763 (rev. ed. 19801. In a mditan.  ~mteit .  hMrd can 
mean r i t h i n  650 nautical milei of the mastline DEPT OF NAF FROM IXE SEA 6 
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tericed b> forces well trained and wel l  rehearsed Training and 
rehearsals may start out  with simple map and sand table exercises. 
communications drills. and other types of mundane actions. but the> 
must culminate in actual movement of ships, aircraft. and troops 
from deep xater to beaches and further inland This cannot be e m u -  
lated. To attempt an  amphibious operation without the coordination 
skills and lessons learned from actual training 1s to doom the opera. 
tlon 10 faallure 

Realistic amphibious training cannot take place in a small 
area. Successful amphibious operations turn on their commanders' 
abilities to integrate the movement of aircraft. ships, submarines, 
landing craft and ground forces into a coordinated attack Changes 
in technology have forced commanders to plan to launch their  
assaults from over the horizon If commanders are to train to do 
these things well, their forces cannot be eonsrrained to operate in an 
unrealistically m a l l  space 

To find the requisite space, the United States may not be able 
to look over3e~s.  America's military farces cannot count on training 
m foreign waters Domestic budget shortfalls and international pres- 
sures are forcing the United States to close many of it6 O W ~ S ~ B E  

installations To accommodate this change but s t i l l  remain B force 
in readiness. Cnited States amphibious farces are going to have to 
train a t  home This wi l l  increase the density of wtiwty m an already 
crowded portion o f h e n c a  

Competition for coastal resources IS keen. People are flocking 
to the coasts. Currently, fifty-four percent of the United States popu- 
lation lives m cowtal counties By the year 2000, eighty percent of 
t he  population will l ive within one hour's dr ive af the coast.1o 
Coastal states and Congress recognize this trend and continue to 
seek new ways to apportion limited c o ~ s i d  resources 

One of the ways states are dealing with this problem is the 
public trust doctrine. The public trust doctrine is an ancient legal 
doctrine that places the state in a tmstee relationship w t h  the ben. 
eficiaries of the trust, its citizens. The corpus of the trust can be 
thought of in general terms 8s the coastal areas of the states." 
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In this article, I analyze the application of the public trust doc. 
trine to military activities m the Coastal area. I beon by attempting 
to ascertain just what the public trust doctrine means throughout 
the United States My focus IS on Its evolution, its scope, and sts 
administration. Zext, I delve into the nature of coastal lands, the 
nature of federal lands, and the extent of iederal power over lands. 
Once these preliminary steps are complete, I discuss the application 
of the public trust doctrine to military activities in the littoral are88 
of the United States Following that discussion, I explore the q u e  
tion of whether B federal public trust doctrine exists and, if so, how 
it would affect the militaly-state relationships in coastal areas 

My discussion of the public trust doetrine and military .wtiw- 
ties takes the form of three challenges: (1) state legdative action 
that finds military activities incompatible with the public tru8t-a 
dcrect, broadside challenge, 121 s ta te  action to regulate military 
activmes for mimmmng their impact on the public trust. and (3)  a 
citizen challenge to a state decismn to license public trust land to 
the federal government far military training. 

11 What E the Public Tmst Doctrine? 

i n  a very basic form, the public trust doctrine can be thought of 
as B legal tool to be utilized as either a means to protect trust assets 
or as an aid to decmon making regarding those a ~ s e t 6 . 1 ~  Courts, leg- 
islatures, government agencies, and even the public itself can use 
this tool. Its most recent application LI to"direct and control econom- 
ic growth and to prevent environmental degradation."" But to fully 
understand the role of the public trust doctrine in coastal area man- 
agement. we need to look at its histow. 
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A Htslovieal Deuelopnient of the  Public Trust Doctrine 

Public t rust  commentators trace the publie trust doctrine to 
a m e n t  Rome Roman l a w  treated navigable waters as a res nai l -  
liiis, a rhing incapable of ownership.'i Rivers. riverbanks, and har- 
bors  were  res  Communes, things of  common ownership Ear a l l  
Romans lo Use '' Similar notlonl of publlc ownerahlp were prebdent 
m e n d  law nations such as France and S p a i n . ' 6  British law recog- 
nized the public trust doctrine, but with a twist to accommodate the 
monarchy tidal and riparian lands and their associated waters were 
owned by the Croan,  but for the mast part available far use b> all 
pe0p1e.l~ This 1s siplificant because with the notion of sovereign 
ownership and control came B duty The Crown had t o  either pre- 
~er i i e  the trust corpus for future generations or use the trust to ben- 
efit all people 2o 

ownership of these lands and waters into 
m and thejus publieurn Apersan who held 

the JUS privatum m these lands and u,aters did not hold rhe entire 
fee Instead. the Crown held thejuspublieum title to the properr) as 
trustee far the people Thus a i u s  primrum owner had the use and 
enjoyment of such property subject t o  B dominant servitude exei-  
cmed by the Crown 2 1  

B American Deuelopment o f t h e  Public Trust Doctrine 

Although established m British law. the public trust doctrine 
lay dormant in post.reuolutionaryAmerlca. Jurists were reluctant to 
intrude upon the sanctity of prwste property ownership. The public 
trust doctrine was also too closely associated with the British gov- 
ernment  s control over property. and early Americans therefore 
recn,led at  I t s  use 2 2  

:%'BLIC TRL'sT DOCTPI\E ~ u p m  note 10, BL 4, 60. SIIVIF. supra note 14, BL l i  
However, Prafeoaor S u  cautions 'neither Roman Law nor the English experience 
ailh lands underlying tidal waters 16 the place to bearch far the core of the Lruit 
idea ' Joseph L Sax.  Liberat ing t h e  Public  Trust D o c t r i n e  /?om Ita H~rloizraf 
Shocklea, 14 U C Dnii i  L RE\ 183 166 n 6 11960) Smrcaufionr againit ~e1) lnpiole-  
Ig on hastow to dmorer fhe"core d f h e  f m ~ t  Idea ' I d  Insteed. m e  should look t o  # t s  
purpose He q u e s  that the public LNPL doctrine d o w i  the rraniformation of land 
ovei  which rho public has expeciafions from B "reuolutmna$ to  an e i o l u r l o n a ~ '  
pace Sax B I I ~ R I  thsf"It1he funcfmn of the Publlc Trvrt as a legal doctrine IZ to  pro- 
tect auch public expectation8 against dealsbiliring changei ' ' Id at  166 

l d l i  

~ ~ S r L \ , r  Supra note 14 BL l i  
szpm m L e  15 at  189 Pralerior Sarr mdeafea feudal Ikw proiided corn. 

mon areaa for people to  maze their anirnsls. to  Bah. to hunt. and to  cut peat for fuel 
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Clashes between p w a t e  and governmental property intereats 
eventually caused American courts to turn to the public trust doc- 
trine as a tool of economic First used in X e n  Jersey in 
18Zl?4 the United States Supreme Court's init id encounter with 
public trust law came twenty-one years later in Martin v. Woddeli,23 
another New Jersey case An ejectment wtion, the dispute m Martin 
arose over the use of tidelands.26 New Jersey granted the defendant 
a lease of certain tidelands for oystei farming. The plaintiff alleged 
he heid the entire fee to the lands based upon titles directly flowing 
out of a grant From the brig of England to his brother, the Duke af 
Yark, m 1664. If correct. the plaintiff would have prevailed because 
the state never had acquired an interest in the lands. A fee simple 
title directly from the King would have extinguished the ius  pub- 
licum interest in the lands long before New Jersey became a state. 

After a lengthy discussion concerning the title conveyed by the 
King, the Court found the King had conveyed the land ~n trust "for 
the benefit of the nation [Britainl."27 The next step in the Court's 
analysis was to determine whether the King intended to transfer 
both the jus  pncatum and the jus  publicum to private landowners. 
or to reserve t he jus  publicum "in trust far the common use of the 
new community to be established "z6 Cansciausly overlooking the 
c l e a ~  language of the letters patent that  transferred the land.zn the 
Court turned to the Kmfs 1ntent.30 It found he intended to preserve 
the sovereign's j u s  publicum for future British colonies, as was the 
custom a t  the time 

Truo significant points arise from the Court's decision m Martin 
v Waddell. First, the Court was willing to overlook private property 
rights and to find a superior interest in the New Jersey government. 
This action was especially severe because the plaintiff received no 
compensation for the loss-when land held ~n t rmt  far the public is 

%Bid See infro text aecompsn)ing notes 62.103 far additions1 diaeusman ai the 

z'Amald Y Mundy, 6 N J L L(1821) 

T n  this ~ m c l e .  ''tideland?'' reiers to lands tha t  lie between the high and low 
water marks a1 the  oceans Dlrtingvinh these from 'Submerged lands' which a x  
Imdr seaward a1 the low wafer mark Tidelands ais penodicallg expared to the BLT 
Submerged lands ere alvay3 rwered by water. 

public tmst doctrme BI 8 p011ry fool 

zs41 U S (18 Pet 1 367 118421 

Z'Lfaliln v Waddell 41 L S 116 Pet.)  367, 4G9 116421 
Zsid BI 411 
ieJu3rice Thompson pointed D Y ~  ID hm dmseni. 'The shaalufe mnershhp could 

not he expressed ~n B mare full and unqualified B manner" I d  a t  129 
3oApparently, the Court thought that the King anticipated t h e  American 

Revalutian ~n his 1664 grant The deed was not to be looked at  as a deed conveying 
p n w t e  ~ r n p ~ f )  bur ra ther  3% 'en inilrumenf upon K h x h  (/SI to  he rounded the 
Inslitutiani of B great pdmcal community. and ~n that light I(  should be regarded and 
cansfrued I d  at411-12 
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uaed for public benefit. a n  unlau,ful taking does not occur3 '  The 
Court could just  BE eas11> have said that  one of the reasons for 
breaking away from Great Britain was to spurn unwanted govern- 
ment interference with private rights, and It could ha i e  discarded 
the public trust doctrine 32 Second. the Court found that the lepsla-  
ture was the American equiralent of the Crown in determining who 
was to administer the trust 

Three years later, the Supreme Court again spoke on the public 
trust doctnne in Pollard's Lessee i. That  dispute began 
when Georgia ceded u h a t  E no\+ Alabama to the United States 
Dunng the time the Umted States held the terntor?.. I t  conveyed 
certain lands along the Nobile River to  Pollard. Alabama later 
granted use of the  same lands to Hagan In another ejectment 
action, the parties called upon the Court to decide who held title 
The Court found that the United States held the land in trust far 
Alabama until i t  became a state. &'hen Alabama entered the Union. 
It did EO on an "equal footing w t h  the thirteen original states. 35 
Thus, .Alabama took from the United States the same sovereign con- 
trol over its tidal lands as the thirteen original colonies took from 
Great Britain Recoiling against the idea that  the United States 
uould convey a future state's sovereign interests in its lands, the 
Court found that  the United States had conveyed l ess  than the 
entire fee, merely the jus  priuatum, to Pollard Alabama therefore 
received thejuspiiblicum when it became a state 36 

32Before leaving Marlin L Wnddrl l .  t w o  other items are uorfh conridering The 
Coun  reiterated the NIP ofconsrrurr ian to  construe grants of public lands Lo aioid 
comeying theiusppublicum M a n i n ,  41 U S  a t  410 Second the npinian took approx1- 
rnalely f r e l i e  pages t o  ~urnrnaii ie  the fact2 lndepfh t i t l e  rerearch appears t o  he B 
mmmon factor I" public fms! ~ 8 8 e s - i e  that  may cumplirate public trust lhligallan 
i m o l r i n $  rni l i lary ~natal lat ioni  Sea eg  the itefuteb that  created the Knited Stares 
Naial  Base located LD Narfmlk Virgn.8 Act of March 20,  1794, ch IX 1 Stat 345 
Pub L 73.347. 48 Stat 957 (19341 Further cornplmiing t d e  rerearch wll he the 
manners in which the United Stales acquires lands See infro Lexr ~ccornpanying 
"area 192.99 

~Mrn,". 41 u s  at410 
$*44 (3 H a w ,  U S 212 1845, 
laid st  223 
3% dicta the Court Sndmted tha: the unlred States lacked the power 10 

tranrfer both the iuspmaiu rn  and theiuspublzcurn !o a p r n ~ l e  piln) 
To g r e  to  the United Starer the right LO transfer t o  a citizen the t i t le  to 
the share3 and the 10111 under the naimable refers would he plseing tn 
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Pollardk Lessee served to clarify the position of States admitted 
to the Union after the Rerolution with regard to public tmst lands 
The equal footing doctrine continues to play a part in American 
jurisprudence Pollard's Lessee, however, did nothing to delineate 
the boundaries of state and federal power in the same piece of public 
tnmt land. In  Its only statement on that issue, the Pollard's Lessee 
Court simply said, in dicta, that state control over tidal lands "can 
never be used so as to affect the exercm of any national right of 
eminent domain or jurisdiction with which the United States have 
been invested by the Constitution"38As a result of similar, veq' gen- 
eral statements by later courts, those powers remain iargely unelari- 
fied even today 39 

While courts have said very little on the precise relationship 
between the federal government and the States regarding public 
t rust  lands, they have defined the limits of a state  legislature's 
power in its role as trustee. The semmal case in this area 1s Illinois 
Central Railrood Co i'. llliiio~s.40 

C Illmois Central Railroad 

In  the mid-mneteenth century, Chicago w m  becoming a hub for 
commerce moving ~n and out of the burgeoning American West 
Congress desired to foster this growth. I t  authorized B grant to 
Illinois to help the state create B railroad to connect Chicago to the 
confluence of the Mississippi and Ohio Rivers, and to the Illinois and 
Michigan C a r d 4 '  Over the next several years, Illinois Central 
Railroad developed Its h e  through the City of Chicago with the 
approval of the state leaslature and the Chicago City Council.42 In 
1869, the legislature took an additional step that  created a now 
famous controversy Over the Governorb veto, it granted portions of 

Pallordb Lorsea, 44 U S m t  230 This +a6 corrected I" Shively % Bawlby, 152 U S  1 
(18531. where the Caun held that the United Stares had the power to  grant txle LO 
lands b e l o r  the high water mark ~n fee shmple La B private grantee The lands 
involved ~n Shiue!, lay along the Columbla River m the Oregon Territory Exactly 
uhst power Congress has I" this area remains unsettled. See rnira text accompanying 
nates 458.305 

"Utah Diu of State Lsnda Y United States. 462 U.S. 193 (1986i, Kleppe \ New 
Mexico, 426 U.S. 529 (19761, United States v Laumsna, 339 U S  655 ,19501. United 
States Y. Teras. 339 U S  707 119501. United States Y Calllorma, 332 U S  15 115471. 
Shively Y Bowlby, 152 U S  1 118931, State a f l e v a d a  Y Watkma. 914 F2d 1545 (9th 
Cir 1990) 

~ p ~ ~ ~ ~ ,  44 U S  230 
39111~nors Central  R R Y Illinolp., 146 U S  367. 435 118921, Sfaekton Y 

Baltmore and N Y R R  32 F 9 I C  C N J 1887). People Y Cslifamia Fish C o .  I36 P 
7 9  69 119131 Sor Inf in notes 468.69 and accomoannns text  . , _  

%46 U S 387 118821 
"AltofSepf 20, 1650 eh 61 9Stat 466 
42i!!inois Cent R R 146 U S sf 398-99 
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the Lake Michigan shoreline and "'submerged lands constltutmg  he 
bed of Lake Michigan " t o  the  railroad in fee 51mpIe-or S O  : t  
thought 4 3  The railroad uas to have tltle to submerged lands lake- 
ward out to one mile 44 

Chicago's Citr Council was not  in favor of the transaction 
Since the city owned a portion of the lakebed that the stale le&a- 
ture had granted to the railroad, the legislature requlred the c l t i  to 
quitclam the land to the redroad or  forfelt Its rlght to $800.000 
par t  of the balance due by the railroad ~n conslderatlon for the 
land.45 Unpersuaded.  the CIty of Chicago remained steadfast 
Equally headstrong. the railroad proceeded to construct p ~ r a  on the 
premise that the legmlature's grant was suific~ent authorlt? 

During this period. the United States sued Illinois Central 
Railroad for interference irith navigation on Lake hilchlgan The 
parties reached a settlement and the War Department began to 
oversee constmction of the railroads piers 

In 1673. the Illinois leaslature embraced the City of Chicago's 
line of thought, and 11 repealed the Lake Front Act 4 6  S a t  followed 
soon thereafter The Clty of C h m g o  entered into the fray but the 
United States declined to participate 4 7  

Illinois Central argued the s ta te  had granted I t  the entire 
interest in the land in fee simple, the railroad claimed I t  held bath 
the jus  priunium and rhejus publicum Any attempt to repeal that 
Act. contended I l l inois  Central ,  constituted a vmlat ion n f  the  
Contracts Clause of rhe U n m d  States Constitutmn,le as well a 
taking aithout compensation under the Fourteenth Amendment 4 8  

The state countered that the 1869 Act was invalid because It lacked 
the Governor's approval.50 It BIJO implied it lacked the power to can- 

ACfW 
-id at  448 89uOflng I l i i n 0 1 ~  Laws of 1869, 245 (3ecL im 3 of Ihe Lake Frar l  

"Id 
'$Id at  407 lclfinp I L L l h O i i  LA*S OF 1869. 245 (section 6 o f t h e  Lahe iron! 

Arrl l  In addition fa the balance due up front. the railroad UBI to  pay seven percent of 
!t i  gross earnings cn lhe state ~n perpetuq  Id at  448 leltnng serfm 3 ai m e  Lake 
Fmnf Acl, 

throughout this article mncernlng the relarmehxp belueen m sfate and tho federal 
gownmenr  an the adrnmrrrarm of pubhr kmzt lands 

loL S Co\iT AaT I $ 10 cI  6 
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vey the land under the public tms t  doctrme.s' City attorneys were 
more direct The city and the State held the lakebed m trust for the 
public, they argued, hence the legislature lacked the power to con- 
vey the entire title to that land to a private partysz 

Justice Field's opinion for the Court probably went farther 
than any party anticipated He not only struck down the 1869 Lake 
Front Act 8 %  invalid under the public trust doctrine,j3 but went on to 
say that certain aspects of the public trust can never be abiidged 

The State can no more abdicate its tms t  over property m 
which the whole people are interested, like navigable 
waters and the sails under them, . than it can abdicate 
its police powers in the administration of government and 
the preservation of the peace. In the administration of 
government the use ofsuch powers may for B Iimlted per!. 
od be delegated to a municipality or other body, but there 
alivays remains with the State the right to revoke those 
powers and exercise them in a more direct manner. and 
one more conformable to its wishes. So with trusts con- 
nected with public property, or property of a special char. 
acter like lands under navigable waters, they cannot be 
placed entirely beyond the direction and control of the 
state 5 4  

Exactly what porttlons of public trust lands can be alienated or 
otherwise disposed of, such as far military bombing ranges, remains 
a mystery However, Justice Field contemplated two exceptions to 
the general rule against alienatmn.55 The first allows for disposition 

" I d  sf 430 
52fd a1 420-22 The Cirv of Chicaeo then uent on to characterize rhe con-  

ve)anoe I" 8 number ofways. the railmadiaok the land a i  B quampuhbe qenr )  the 
railroad had B mere lheense, the s t a t e ~ u s t  gave the rsiruad en uncharactirized a h h  
ty to uis rhe land under i ts  police power. the railraad had an easement and the tfsre 
simply made B revocable glR a f rhe  property Id st 423-28 

S3Juitice Field found no siolation of t he  Contract Clause o r  due  p m e r a  
because the state &aye had title to the lakebed-tho attempted grsnt *as ''If not  
aboalutely void on Its face, subled to revocarm.''Id. at  453 

The control of the State far the purposes of the trust  can nejer be lost, 
except as to  such pamela 8% 810 used ~n promoting the inlereitr o i  the 
public therem. OT can be disposed of without any substantial m p a m m n l  
a f t h e  public i n t ~ r e ~ f  in the land and waters remamng 

Id at 453 .At leaat one eommenlator believes that the second excep tm4mpor i l i on  
wlthout Impairment of the public mtere,t--la limited to " ~ m s l l  p~rcela" of submerged 
lands PUBLIC TRLST DOCTRINE s u p m  note 10, at  178. I read no such limiraiian an the 
Court's lanwage Does a elate violate the puhlx trust doctrine lf ~f leases B 1000-acre 
i t l i p  o i  tidal land (the smounf molued  ~n lllinais Central) to the miliraly for i n i r d l ~ .  
(10n and use oi avmtmn elielronrc warfare training dei lcesl  Would that  mbstanlially 
mpair the remaining public  NIL usten* Does matter whether the pubhc can mll 
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of public trust lands to "further one of rhe valiiei wirhin the scope of  
the public right 'j6 The second allows for disposition of a portion of 
the public trust lands l i t he  overall value of the remaining lands I S  

not '-substantial[lyl mpmrIedl ' ' s -  Both of these exceptions create 
more ambiguity than they resolve 

Another important aspect of the Illinois Centrnl decision 1% rhe 
Court's creatment of the state legmlature After noting the economic 
importance of the harbor area to the City of Chicago,js Justice Field 
wrow 

i t  would not he listened to that the control and manage- 
 men^ of rhe harbor of that p a t  city--a subject of concern 
to the whale people of the S t a t t s h o u l d  thus be placed 
elsewhere than in the  people itself The position 
advanced by the railroad company in support of its claim 
to the ownership of the submerged lands and the right to 
the erection ofwharves, piers and docks s t  its pleasure or 
for Its business m the harbor of Chicago. would place e v e n  
harbor in the country at the mercy o f 0  rnqionty of :he leg- 
rsloiure of the State in which the harbor 1s situated.6o 

Thus, unlike Congress's plenary p i e r  under the Property Clause of 
the United States a state lepslature's ability LO can- 
trol the public trust 1% limited 

D Scope ofthe Public Trust 
What 1s r h e  public trust doctrine designed to protect? That  

S611iinaii Cenf R R 146 US at  452-53 
5.1d 
slSes in i ra note  60 
5 T h e  ares :hat the I l l ~no i r  lemilature artemoted t o  ~on\ ,e> to  the railroad ~ a a  

BI large B E  that embraced by all t h e  merchandise dvckr d o n g  t h e  
T t a m e i  at  London, IP  much larger than that  included ~n rhe i a m o u s  
darks and bsi inr 81 Lwerpual. 16 f i l m  khat a i t h e  port of Msrsedler and 
nearly i i n o f  qute equal Lo the p ~ e r  ares along the uaferironf of the cif i  
a f  Sew Sort And the a m i ~ d i  and cleannm o i w i i e l i  at tne port ~ X C ~ P C  

~n number those aiS'er Sack and Boston combined 
l l l zno is  Cent R R ,  146 I2 S sf 454 Justice Shivs? I" diosent chaariied the rnalorlti 
For 11s emphasis on the e ~ o n o r n i c  value of the harbor Either the public trurt doctrine 
pieienred t h e  rraniier of the land or  II did not The d i m  or  value a i  rhs land should be 
~ r r e l e , ~ n f  I d  s r  467 S P I  8upm note 55 

inl!linors Cent R R 146 U S at  455 emphsrii added) 
5lU 5 C0\5T art  IV, 5 3 C I  2 Congress'& Piopen> Clause poueri  mre 03s. 

curied iurther we ,nfm Lexr sccompanying nates 176 84 
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question can best be answered by dividing the issue into rhree parts 
First. what IS the geographic reach of the doctrine? Second. what 
resouices within that reach are protected? And finally what LE the 
na tu re  of the public interest  t ha t  t he  doctrine IS intended to 
advance? 

There are two characteristics concerning the scope of ihe public 
trust that must be kept in mind. vanation and fluidity. Exactly what 
l i es  within the public trust varies from state to state Moreover. 
the public trust doctrine IS B fluid concept, capable of chanBng over 
time As a result, one cannot easily distinguish those resources that 
are embraced by the public tms t  doctrine from those that are not 6 3  
Yet the task is not impossible. Once again. the historical dewloo- 
ment of the public trust doctrine provides some answers 

I .  Geographic Reach-As taken from Bntmh law, the public 
trust doctrine only applied to navigable waterways that were subject 
to the ebb and flow of the tidea."The lands benearh these waters 
were also part of the trust corpus. Navigability was a question of 

Thus, the public tms t  doctrine uas of concern to jurists only 
when  coas t a l  areas of the  L'mted S t a t e s  were involved As 
Amencans moved into the interior reaches of the countv,  however, 
the public trust doctrine moved with them Navigable rivers and 
lakes became part of the t m r t  66 Tidal influence W L E  no longer dis- 
positive. neither was association with the sea Navigability alone 
remained the determinative factor, and by this time navigability had 
became a question of fact 67 

Recently, two decisions have shattered this reliance a n  nawga- 
bility. In 1983, the Califorma Supreme Court held, in ~Vat ionol  
Audubor. Society U. Superior Court ofAlpine Count): that the public 
trust "protects navigable waters from harm caused by the diversion 
of non navigable tributaries [of those w s t e r ~ ] . ' ' ~ @  Thus, while not 
including non navigable waters in the trust corpus, the court never- 

0%se. S U D m  note 12 
W e w  Jersey's Supreme Cnun recornired this aipecf ai  the public truaf doc. 

trine I" Borough of Neptune City Y Borough o l  Awn-by-the-Sea. 2'34 A 2d 41 IS J 
1'3721 ' I f  IS d e  IO ea? . that the scope and hrnlistm of the Ipvbhc LNP~I dodrme 
in this state hare never been defined with any great degree ai  p r e e ~ i m  That ~f rep- 
reaenfa B deeply inherent right of the c ~ t ~ z e n r y  cannot be dibputed ' I d  st 33 

disrentingl 
e'Phillipi Petroleum Co v Miriiniippi, 484 L S 469 186 (19881 IOConnor J 

65Hsrdm v Jordan. 140 u S 371, 383-84 118'311 
"Barn*) Y Keokuk, 94 U S  324 11877) See d m  Illinaia Cent R R Y Ilhnois. 

6 ~ T h m D a n i e l B a l l , 7 7 U S  I l D l % ' d 1 > 5 5 7  5631187ll 
6iNatlanalAudubun SOCY Y Superior Coun ai Alpine Caunf). 65a PZd iD9 .  721 

146 U S  3 8 i .  435-37 ,18921 

rca1 1'3831 
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theless requires decision makers to consider the ~mpact t h a t  di ier-  
sion of those ilarers w 1 1  have upon the corpus of the public t r w t  
proper. 

Fiie  )ears later. the Supreme Court complicared the issue a t i l l  
Called on to resolve a 

title dispute concerning lands embedded w t h  oil and gas deposits. 
the Court determined that the State of Mississippr had public trust 
rights-thejuspublieum-to tidal waters that  *ere not  navigable m 
fact. The Court also found that the waters need not be adjacent to  
the sea to fall within the trust corpus. Whjk inland tidelands differ 
somewhat from coastal tidelands, the Court reasoned -'nonetheless. 
they s t i l l  share those 'geographical, chemical. and en t~ ranmen ta l '  
qualities that  make udal wBter5 unique ' ' x  

Attorneys must now exercise great care in delineating public 
trust  boundaries. Although Phillrps Petroleum 15 based only on 
Mies~ssippi laa.  the value ofcoastal. r ipanan, and other nater-laden 
lands makes the decision attractive authority for other  states'couits 
t o  consider" Similarly, the stakes m cansumptire water-use adjudi. 
cation-satisfying the public's domestic and industrial %later needs 
versus potential eradication of riparian ecoryitems-2-make the 
Audubon holding stt iactwe to canservation-ariented jurists 

In addition t o  the question of what types of aater-laden lands 
are subject t o  the public trust doctrine. the ~ 5 u e  remains regarding 
the inland reach of the trust corpus -3 H i s t o r r a l l ~ .  public trust  

ssi~sippi 

'Navigabilif) nor tidal influence aught to be scknmledged as the  ha l lmarr  of rhe 
Dublic tmrl"1d af493-94 

Another ~ s p m r  ol fhe  public tmir doctrine illuminated b i  Phii.ips Petiolinm 1% 
>to harsh treatment of private pmperty oiners The owners ai the prapeny I" Phdfrps 
Perroleurn had held title t o  the land and p m d  lmea on ~t for I00 years In p r t i f y n s  
~ t r  use of publac fmst l a w  to extmpylrh f h e u  rlghtr. the C o u r t  p m t e d  our tha t  
! h m m p p ~  law on this mallei had been dear far mme time Acrordmgl) rho owners 
Ehould h a i e  been on mute tha t  they held merely the ius  p m  ntunz .r t9e :and Id at 

?See e g  C o h i l l e  Conrederafed Tribes Y Walron, 647 F 2 d  12 9th Cir 19818 
Unrted Stare j. Anderson. 736 F2d 1358 19th Cir 1984). Fafional A ~ d ~ b a n  %e? > 
Superiar Coun  oihiprne County, 646 P2d 709 lCal 19831 

3 T h e  seaward reach or Ihe docrrire far m m d  ~ : P L ~ L  II rhrce ~ ~ U L I C ~ I  milei 
except fur Florida! and Texar's~ur.rdicl ion ~nto the Gulf of \lexica ahere :he odt-  
uard  res th  li txenry-sei,en miles Sei  znirn note 232 and acconpan)m.a!exf 
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assets were fixed at the high water mark.;' Some states, however, 
have taken the position that areas inland of the high water mark 
fall within the scope a i  the public trust corpus 75 These decisions 
rest on the need to allow citizen access to traditional public trust 
ie~ources Their logic is that  if some means of access acmss faat- 
lands'6 are not provided by the doctrine, then universal public use of 
the trust's water-laden resources is fictitious. 

Determining the geographic scape of the public tmst  corpus in 
a particular s ta te  now involves several step3. Taking the most 
expansive viewpomt, one must determine first if the area is subpct 
to the ebb and flow of the tlde If so, It lies wlthln the trust corpus. If 
not, the second step is to determine if the waters are navigable in  
fact. Thm analysis IS more complex than It appears, because courts 
determine whether a body of water 1s nawgable in fact by looktng at  
the waterway as it exlsted at  the t m e  of statehood." adjusted for 

Expert testimony may be required. Waterways that are 
navigable in fact he within the scope of the public water- 

"'This refers to  the hlghsst p a n t  r a t e r  reacher along the share of B lake r ~ r .  
or ocean Under federal law, ~t 1% the werage high water mark 8% measured over an 
13 6 year period Borm Lfd Y h a  Angelea. 296 K S 10 119351 See olao \ V A T E ~  u i ~  
TVATIR RICHPS, supra note 12. at 59 The dlfierence betueen the hlgh and 10% water 
marks can he fhe ieiult  ai rainfall or ather changes I" rher  or lake level% Thus. the 
term "high uater m a r k  IP not limited lo areas influenced by the fide 

'SLe. e g  Borough of Neptune City Y Borough ofhvon-hy.fhe-Sea, 294A 2d 47 
IN J 19721 The authors o i P u m c  TRCST D O C I ~ E ,  iupra note 10, mdlcste this may 
be B trend "A m u n g  number of States recognne some pubhe trvsf interests ~n p r ~ .  
vsfeiy ou'ned 'dry s a n d  ares8 Immedlstely upland of the mean hlgh hde h e ,  ucually 
exiendrng UP lo the vegefatron or debnr 1roe"Id st 5 i  See miio ndea 343.55 and 
accompan)lng text 

76~abilands m e  those dry lands inland of the high watei mark 
-'Utah Y United Stale&. 403 U S  9 1197il .  Alaska Y Unlted Stater, 662 f 

SUDD 455 tD Alaska 19871 aff'd 891 F2d 1401 19th Cir 19R91 
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ways that are not navigable in fact are not part of the trust corpus 
itself. Nonetheless, one must determine whether they influence a 
waterway that lies within the public trust corpus. If so, then these 
nonna~gab le  waterways may figure in the overall decision regard- 
ing use of public t ru s t  resources. Finally, one must determine 
whether the state involved has extended the public trust  corpus 
landward of the high water mark. Figures 1 and 2 illustrate the 
potential public trust assets in agiven area 

Tidal y 

R O r n  I 
GEOGRAPHIC REACH OF PUBLIC TRUST DOCTRWE 
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I 

I I 

FIGURE 2 

CROSS SECTION OF PUBUC TRUST CORPUS 

k e a  A E * m b l ~ ~ h ~ d ~ P ~ ~ f T ~ C ~ ~ ~  

AM B Pombly a Pnrt o f T W  Cerpw, See Smls Law 

2 .  Public Trust Resources-Originally used io  protect lands and 
waters for commercial fishing and to foster the movement of goads 
in cornrnerce,80 the scope of the public trust doctrine has enlarged 

BOMaruo Y Waddell, 41 U S. 116 Pet 1 367. 414 (1612): I l l m i 8  Cent R R Y 

Ilhnoir, 146 U S  367, 452 (1892) 
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great11 Now within Its ambit are fish 5 :  wild game.JZ naterfmvl 13 
mineral r e 3 0 u r c e 3 , ~ ~  and even whale ecosystems 65 The public trust 
doctrine is a means available to enhance state management of these 
resources In  avoiding regulatory takings ISSUBS associated with its 
police state8 can restrict OT deny use of these resources as a 
part of t hen  duties to presen,e trust carpora.87 

3 Protected Public Interes t s -Decwons  concerning the proper 
Pay  to use public trust assets involie a balancing process Public 
trust lands and water8 and the living and mineral T ~ S O U T C ~ S  that 
occupy them are not mvmlate, and the public trust doctrlne 18 not 
designed to stagnate growth nor even to retard change The dac- 
trine's purpose LE t o  loster certain actlwtles and to prevent others 

"People Y Montere) Fish Co 195 Ca 518 11926 Fish include ihell ' irh 
.\lcCieadi v Virginia 94 U 5 391 11876: Fmh h a i e  been cannecled ulrh the public 
I N B ~  m i e  rhe doctrine's first use ~n this i o u n t p  Y a n m  4 1  U 5 sf 367 .Amold 
Y u n d i  6 \ - J L  1116211 yet. until B lea wsrs that canner l ia i  *as L~nceniia.  

, -.: -. 
c: I 
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From occurring without carehi  and thorough consideration Just  
what those protected pubhe interests are IS a matter. i t  seems, for 
Judicial, legdative, and agency determination?' 

(a) Public Access-Courts in several states have held public 
access to be a purpose behind the pubiic t rust  doctrine 9 2  Such 
access is also recognized ~n some state statutes 93 Concomitantly 
with these decisions and laws came an expansion of the purposes for 
which the public is to have access. Public trust jurisprudence now 
recognizes as protected public interests hunting.94 sport tishmg,95 
recreation?6 pleasure boating?' and wildlife o b s e r v a t i ~ n . ~ ~  

fbJ Conservation-Citizen access to public trust lands remains 
an important protected public merest ,  but it may be giving way to a 
new interest: conservation. Society's concern for the environment 
has manifested itself in a multitude of federal and state statute8 and 
regulations 99 This change in socmy's value-a desire by a majority 

201n t h l r  regard, the public t i v s f  doc t r i ne  i s  much like the N a t i o n a l  
EnLironmenlal Policy Act. 42 U S  C 95 4321-4370a 11988' For B Further dircursmn, 
S I I  infra text Becampanylng notes 413-23 

o L h h n  origlnslly used 10 Amenca.  the public fmrt doctrine -8s puiely B cam- 
mon law doetrine I t  could expand or  contract Bccording to judicial deierminatiom of 
the publrr intereat If has m c e  been codlfied t o  some d m e e  I" several stales PUBLIC 
TRLST DOCTRliE 8upm note 10, eh YII Stale agen~ies & haie public f r m t  reapon- 
iihilitiei Id.  ch VI11 Seemfm Lextarcompan)ingnarei 141 46 

9zllllnals Cent. R R  , I l1lnm~.  146 U S  387 11892'. Orange Y Reinick. 94 A 
573 lConn 1920:. Borough of Neptune City Y Borough o!A\an-by-Lhe-Sea 294A2d 
41 IN J 1972). Tucci v Salrhauer, 336 N Y S  2d 721 119721. ufrd, 307 N E  2d 256 
11973). State Y Baum. 38 S E 900 I\ C 19011 

gSForth Carolina Cmslal Area Management Act. N C GLI STAT S §  l13A-100 
CODE §$ 3oooo. 30900 ,1986 & 1994 supp I see 

~ t e .  114 F Supp 95, 103 IE D N C 19531 
9 5 M ~ n f s n s  Coalition for Stream Access v Curran, 682 P 2d 163 (Mlont 19841 
96Callfomla Y Superlar Coulf. 626 P2d 239 (19811 
"People v. Mack, 97 Cal Rptr 448 t197ll. Tueri  Y Salrhauer 338 N Y S 2d 721 

SSNatlonal Audubon Sm'y Y Superior Court .!Alpme County, 658 P 2d 709.719 
i19721. a//'d, 307 N E  2d 256 11973). Csmanitr % Bayle. 732 P2d 989 Wash 1987) 

,pa, 1 m 7 )  
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of Americans to place the environment ahead ofcommercial develop- 
ment-has taken place largely in the last two decades Those Inter- 
ests that  the public trust doctrine protects have shifted with thls 
change in America's attitude As the California Supreme Court said 
Ln 1971 

There 1s a growing public recognition that one of the mast 
important public uses of the tidelands . is the preserra- 
tmn of those lands in their natural state, so that they may 
serve 88 ecoloocal units for seienbiic study, as open space, 
and as environments which provide food and habitat for 
birds and marine Ide,  and which favorably affect t h e  
scenery and climate of the 

Several other courts have recognized this shift and have altered 
their view of the public tms t  doctrine accordingly lo' Likewise, some 
states have statute8 that explicitly authorize preservation of public 
t rml  lands far ec~logical reasons lo2 

What does this mean for t h e h e n c a n  military and It8 need for 
training areas in the littoral waters of the United States- Legal 
machinations aside. s t  the very least it means that the Department 
of Defense m w t  compete for the use of precious national resources- 
resources that  are protected for commerce, navigation, fishing. pub. 
ILC access, or to be preserved in their natural 

E Administrotron and Control ofPublie Trust Assets 

Exactly which branch of a state's government-judicial, l e g d a -  
tire. or executiveadministers and controls the public tNSt lands 1s 

unclear When American courts adopted the public trust  doctrme 
from British common law, they curiously made the people as a whole 
both tru8tee and beneficiary.104 Under our system of government, 
the people ere the sovere~gn Perhaps the early courts were sim- 
ply struck by the nature of this dramatic concept and quite natural- 
ly subsli tuted the people of the United S ta t e s  for the Kmg ~n 

10oMarb  Y. U%mey, 491 P2d 374. 360 (1971! Although r h a  was dicta by the 
court nonetheless. >I was an important indieation ofjudicial attitude. 

' " E # ,  Phillips Petroleum Co Y MIS&ISIIPPI. 434 U S  169 (1993) Csl8lumla j' 
Supenor Court, 625 P2d 239 11951!. City of Berkeley Y Supenor C o u r t  491 P 2d 362 
C a l  19801. S u m  v Dii?mon of State Lands 510 PZd 1191 (Or 19791 

I02C& PUB RES CODE PI 30230, 30525. N C Co\sT a n  XW 3 5, N C GEh 
STAT I§  113A.113, 113A-116 :I9891 

103Mthough I leave the p r ~ m  imbue or balancing these interests against the  
mili taryr interests until later in the aniele, ~f 18 now uaeiul to  note thal mllllary usel 
oi COQ~LPI lands conflict d vmyng degrees with 811 oi these protected purpose% See 
rnfra text accampanying notes 310-457 

I 0 4 E g , M a n r n v  N'addell,41 U S  116Pei1367(16421 
expressed by C h d J u m c e  Teney 
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England whenever the occasion arose i n  a political context. 
Whatever the reason, this notion that  the people of t h e  several 
states are bath the benefiemies and trustees of the same trust is 
problematic 

Most important IS the question of how the people as the sover- 
eign express their will. Is a simple m a p i t y  in a legislature suffi- 
cient? Ifsa, on what basis does B court intervene? If a simple majori. 
ty is not sufficient, what yardstick LJ a court or other governmental 
body to use when measuring the sovereign's intent? Finally, what 
role do state administrative agencies play m the management and 
control of public trust lands? 

To simplify this  discussion, I will divide the issue into two 
parts. questions involving alienation of public trust assets, and 
questions involving matters of less finality, such as the day-to-day 
administration of public trust lands. Both matters are of concern to 
the militagv. If a State sell8 public trust lands to the Department af 
the Navy, for example, it 1s unclear whether a court would treat the 
Navy as a private party or whether it would simply treat the ahen- 
ation as furthering the public interest-national defense The same 
is true far leases and licenses of public trust property to Department 
of Defense agencies. Likewise, because military actiwties do take 
place an public trust lands and will continue to do s 0 . 1 ~ ~  It LS useful 
to understand the duties of those agencies charged with the day-to- 
day administration of public trust property. 

1. Alienation of Pubkc nus t  Lands-Alienation of public tmst  
lands is not entirely proh~bited, '~' nor IS the action unreviewable by 
a court as a non justiciable political question Courts take the 
position that state legislatures can alienate at least portions of pub- 
lic trust Iandsl03 and that judges have some responsibility to review 
those actions. What is striking, however, IS the different levels of 
scrutiny that courts utilize in answering such questions For exam. 
ple, the Illinois Supreme Court and the United States Court of 

The words " m p k  of the Umted States' snd ''citnens" m e  synonymous 
terms. and meen the same thing They bath describe the pditical body 
who. according to our repubhcsn inatifutma, form the iauereimnfy, and 
who hold the power and mnduct the Government through their repre- 
aentstwes. They are what we familrarly call the "savereign people: snd 
every citizen IS m e  of this people. and B constituent member at  this IO". 
Dlelgnty 

106S.e supra U X ~  ~ecompsnym$ notes 1.6 
lo'See ~ u p m  text accompanying notes 41-61' me infra text  accompanying notes 

lodl have no1 found a case ~n which a C D Y ~  rerused fa reweu an s l~enat~an  deel- 

Died S o t 1  Y Sandlord, 60 U S  I19 How 1393, 404 08561 

14148 

ala" 
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Appeals far the Third Circuit (Third Circuit1 approached similar  
problems in Peopie ex rei Scott ii Chicago Poih and Wesf 
Indian Co u GoLernment of the Vtrgrn Islands There cases  
involved alienation of public trust lands for ~ommercial  purp 
construction of a steel plant. and construction of port fac 
respectlvelg 

The Illinois opinion began with a statement on the importance 
of Lake Michigan to the people of the state, and then went on to say 
that 'an? attempted cedingofa portion of [the lake] m favor of a pri- 
vate interest has to withstand B most critical eraminotmn In m 
effort to 8taYe off judicial reproach, the l l l inois  legislature had 
issued a declaration that the grant t o  the steel company %as within 
the scope of the public trust I t  read 

I t  IS hereby declared that  the grant of submerged l a n d  
contained m this Act IS made in aid of and 
ail1 create no impairment of the public interest in t h e  
lands and caters remaining, but will instead result in the 
conversmn of otherwise useless and unproductive sub- 
merged land into an important commercial development 
to the benefit of the people of the State of lliinois 

Sore that the emphasized lanplage 1% identical to the wards used by 
Justice Fields in his Illinois Central'16 opinion Clear11 the leesla. 
rure was trying to comply with, or perhaps circumvent, the ru le  m 
that case The Illinois Supreme Court was not so easily assuaged, 
however It simply said, 'We judge these arguments to be unpersua- 
s i re  "and voided the conveyance."' 

109Likew~se,  I ha ie  not found s p n i d x t z o n  m which a l e r i l a r u r e  cannot  do 
""360 Y E  2d 773 '111 19761 
l I1644 F 2 d  1007 13d Clr 19661 
llZI diicuia alienation of  public t r u s t  land6 ID pri'ate partis3 lor f h i i  reasan 

:here 
t h a n  B 'wereign Srr infra text sceompsnymgcatea 435-42 

#emphasis  added) 

times *hen B m u m  might meat rhe United Stares BI B proprielor rather 

"3People ex re1 Scott Y Chicago Park Dirt 360 N E  2d 773 780 1111 1976,  

"4\i\hither Lhrr reference lo commerce was ~imnlv  a derision LO s t r i c r l i  io l lov 
the ratinnale af the Supreme Court in Illinois CentTd k R v I l lmms. 146 6 S 387 
,16921, or whether ~f represents B fsilure on the p u t  a i  the I l l inmi Legalarure to  
keea mace uirh the eiolullon of the oublir imir doctime IS unclear In  an, eient !he 

: SScoti 360 N E 2d a t  7 6 1  lemphaii i  added) 

ll'Scol!, 360 6 E 2d a t  781 
Blllinms Cenr R R ,  146 L! S at 463 
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West Indran Company is remarkably similar to Illinois Central 
In  1982, the V w e n  Islands I ep la tu re  ratified an agreement trans- 
ferring land to the West Indian Company When dredeng started as 
a result of the conveyance in 1986, ''an immediate public uproar" 

and the legislature called Itself into special s e s m n  t o  
repeal the previous act a i  ratification. Confronted with the qumtion 
of whether the or ig~nal  conveyance fell within the exceptions created 
m Illinois Centrol.11g the court first noted It must "carefully scruti- 
nize any conveyance of submerged lands to determine If Ithe con. 
veyancel is in complete congruence with the fiduemry obligatmns 
owed to the public by the s o o e r e ~ g n . " ' ~ ~  This 1s s1mile.r to  the 
approach used by the Scott Court  Yet the Third Circuit's suhsequent 
characterization of its duty to ~ e v i e w  the lecslature's determination 
is markedly different. It avowed to defer to the legislature '[llf the 
conveyance represents a ddiberote  and reasonable decision of the 
savereign that  the transaction of which the conveyance IS a part 
affirmatively promotes the public interest in submerged lands "lZ1 
Because the legislature made such a decision in 1982, the court 
upheld the conveyance.'22 

Although the West Indian Campany decision was made many 
years after the Scott decision, the Third Circuit's lower level of 
scrutiny does not mean Scott should be disregarded To the contrary, 
sixteen years after Scott, a federal district court heard a case ~nvolv-  
m g  a conveyance of pubiic trust land m Lake Michigan to Loyola 

"Weeit Indian Ca v Ga\ernrnenf a i  Lhe Vlrgln Islands, 844 FZd I007 1014 
13d Cir 19881 

-"Sei SUPTO text acrompanflngnotes 11-61 
IZoWerl Indian C o ,  844 F 2 d  sf 1019 ( emphaae  added1 Note that rhe ioult  

Y I ~ S  the word 'smereign' Lo refer only to the legslaiure, not rho people The court 
aNers no e x p l a n a i m  for i h l i  treatment o i  the people BI subpts  a i  the souerelgn. 
rather than as rho mereign thernselrea See supra notes 104.05 and accampanimg 
text Perhaps lhis E eimply B clue t o  the court'a delerentla1 aitllude faward the Isglr- 
leture 

lzLU'M Indian Ca 844 F,Zd at 1019 lemohaaib added1 As autharitr  for this 

I21The Third Circuit considered the matter in Wed I d i o n  Cornpony on appeal 
from B want ofa molmn for summary~udgmen l  by the district cmTt Thus, i i e r e d  
the facti  in B light mast favorable t o  the P B R ~  t ha t  aaughL to overturn the con. 
Yeyanel Wear Indian Co, 844 FZd at 1015-16. Eeanomm maters w e i e  at  the h e a n  a i  
t he  couit's decmon  Transferring t he  land would h a w  enabled the West lndlan 
Company ro expand the w d t h  01s pvbhc hlghwsy from two lanee to iaur. dredge the 
harbor 10 bene t t  navigstlan and thereby melease founsm, and create m o r e p b ~  by 
developing the xaterfronl Id sl 1019-20 Undoubtedly, the Third Circuit would have 
upheld the Ilhms Legslamre's a c t m  1" Scott because that mnreyanee fostered C O ~ .  
merce 8% Well 
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University l z 3  Using Scott as authority, I t  struck dawn the can-  
veyance despite these previous B c t m s  (11 a finding by the Illinois 
legmlature that the"publ1c would benefit from the lakefil l  in various 

( 2 )  L S S U B ~ C ~  of e dredge and f i l l  permit by the United 
States Army Corps of E n g ~ n e e r s . ' ~ ~  (31 a finding by the .*my Corps 
of Engineers that the conveyance and fill project u d d  not 'signifi. 
eantly affect the quality of the human envmnment"  under the 
National Environmental Policy Act;L26 (41 a finding by the Army 
Carps of Engineers that the pioject would not interfere with naviga- 
t m  under the Rivers and Harbors (61 approval of the project 
by the City of Chicago; (61 a determination that the lakefill would 
partmlly halt eroslon of the share along Loyola University's proper- 
ty; (71 an  agreement tha t  Loyola University would construct a 
2 1-acre park on the filled land to which the public would have un. 
restricted access, as weil BS an agreement to allow citizen use of 
additional university sports facilities subject to reasonable restric- 
tions;'28 and (81 insertion of a right of reentry clause into the con- 
veyance to allow the state to reestablish title to the land If Loyola 
University ever ceased to operate as B private, nonprofit entityIz9 In 
rescinding the grant, the court chose not to "yield to [the Illinois leg- 
~slature 'a l  specific , , consideration of the public interest "130 
Instead, it noted. 

The very purpose of the public trust doctrine 1s to police 
the legislature's disposition of public lands. If courts were 
t o  rubber s tamp legislative decsions,  as Loyola advo. 
cates. the doctnne would have no teeth The legxlature 
would have unfettered dmcretion to breach the public 
trust as long as It was able to articulate some gain to the 

lZ3Lake Mich Fed" Y Unrled Slates Army Corps a1 Ennneer~ .  742 F SVPP 

'24id a t 4 4 3  ~ ~ u o ~ ~ ~ ~ ~ I L ~ \ o ~ ~ S T I ~ ' T C S ,  PubhcAc185-1145, S B  11711 
.'%5er in l ro text aecampan)mg notes 388-400 
' W e e  inha text aecampanymgnoler 113-23 
'2;Ser infm text ~ecampanylng notes 388.400 
W a k e  M i e h  Fedh, 742 F. Supp at 442-48 In thr. C B Q ~  the coun returned 10 

441 I N  0 111 19901 

the public awes8 purpose of the public t rust  doctrine snd stated 
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pubhc . Therefore, we find that the legislative determi- 
natmn that the lakefill would serve the public E no obsta. 
cle to our ~onclusion that the grant was in breach of the 
public trust 1 3 1  

The Lake Mrhtgan Federation court focused its attention on the 
action of the Illinois legislature. I t  did not attach any significance to 
the 8ctionS of the City of Chicago. More importantly for this discus. 
smn, the court ignored the decisions made by a federal agency, the 
Army Corps of Engineers.132 

These c m e 6  demonstrate that courts will review alienation of 
public trust lands, but that the level of review varies from one end of 
the spectrum to the other. Under the "deliberate and reasonable'' 
standard, courts will defer to legislative findings When a court LE 
willing to challenge a legislature's actions, however, what forms the 
basis of the court's deeiaon?l3s That is. upon what does a court rely 
to determine the public's 1 n t e r e b t 6 7 ~ ~ ~  

For an answer to this question, we must briefly return to Scott 
and to Lake Michigan Federation. Both these decisions rest a n  a 
rather simple premise: alienation of public trust lands is prohibited 
unless the alienation benefits the public directly An incidental eca- 
nomic benefit in the form of more jobs far Chicagoans w a s  found to 

IJ.id The dinlrict emn permanently enpined the c m ~ e ) s n i e  and Isliefill On 
r n o t ~ n  Far reconsideration, the court rdubed Lo either discard the publtc t w ~ c  doc- 
f r m  ~3 a ' n m w  ~deola& mcmrye out an excsptmn for nanprofir entilira Reiersal 
of law lor p d r q  reasons alone the court noted I S  B rnaiter for efate C Y Y T ~ ~  I d  sf 449 
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be insuficient  '15 The Lake Michrgan Federation court characterized 
this as a purpose a n a l ~ s ~ s  If the primary purpose of the a l i e m m n  
1s to benefit the public. then the conrejanee falls n i thm the Illinois 
Cenfrol e x c e p t i o n  and  does not  i i o l a t e  t h e  public trust 1 3 6  
Converdy ,  when the purpose of the alienation E to allow a uniier. 
s t y  to expand its athletic facilities, as m Lnke.?Oehigan Federation, 
the public does not benefit sufticiently, and the g a n t  1% void 

From a military standpoint ,  the primary purpose test 1s not 
helpful It gives courts  so much latitude ~n defimng the public's 
interest that one cannot anticipate judicial decisions ul th  any cer. 
tainty13' This situation 1% somewhat Improved m thore states that 
have public trust statutes, or better yet, public trust provismni m 
their ~ o n s t i t ~ t m n s . ~ ~ ~  In those states. judges are not called upon to 
determine public interests from common Ian precedent, the arm- 
ments of COUIIEBI, or their oun  experience3 Instead, the people have 
defined those Interests This puts  rnilitar?. artornejs I D  a better pas>- 
tion t o  anticipate the outcome ofpublic trust ILtigation 

Of course. the negative aspect of states with statutorily or con- 

I3jLske hllih Fed" > United States . i r m i  Corm a i  Erplreeri  742 F Supp 
441 445 CN D 111 19901 People @I re1 Sraif I Chicago Park Diit  360 S E 2d i i 3  
781 (111 19781 

r d  \ la lonei  > f i r k  15 li E e30 
111 1696, lallenafmn of public tmii land? uphe:d because : ie  p ~ r p o r e  i a i  to ex:end 
Lake Shore Drive far tho beief l f  of t h e  pvblicl 

dgeb like those ~n Scott and L a i r  .Miih<gan 
Federation btrengrheni f f doctrine because o m  cannor determme the 
precise naivrea t thepvbl  he f r u i t  lands until Lhejudse _ l e i  Such anx. 

reduce a!ienstmn a i  public ~ n i t  lands. lee(- 
latori will be he;itsnf to  sot, .%% wll de,eloperi and creditors 

Some mmmenfalarr refer to  .udmsl w u r i n )  
ares as 'antidemacrsric' ~ r " ~ n t m a j o r m n a n  ' see u 
note 12. a t  326-27 Huffman, Trust ing the  Pub/,< I n  
Rru 565 676 119861 If Sw, supra note 15 IS come 
publrc trust doctrine IS t o  slou doxn development until cardully canmdered. then 
perhaps an active judicial role is pmper in publie trust jurisprudence Careful judicial 
revie*, proteclo the dihorpanmd maionty from o r g a n m d  'narrow pniste lnferebls' 

"OFor this premiie. r i ie  court  cited Pe0p.e 

X A T E R ~ ~ ~ D W A T E R  RlbHTS. supra note 12. at 326 
Consider Werl I n d i a n  C o m p m y  I n  tha t  case t he  West I n d m  leg: 

respanded lo  public p r o ~ m r e  io  repesl ~ l b  prior act  One C B ~  suimise that Ih 
grant otlsndn vent through the l e ~ i s r u r e  wrfh lhitle pkblle ~ t f e n t m  pmd t o  
sifer the company began Lo dredge the harbor did the publrc maks IV l~e lmg;  

Yet the  enwr~nmencal  and c ~ n a e n a f m  lobble i  nn Congress and the ifstes am 
sttrmger tods) than ever before So the  fear that 011 cornpanma and real estate deiel- 
opmenl cornpanlei wi l l  slide l e g ~ l a r i o n  past the public ui thour notice 12 probably 
unfounded Moreaier, groupf lhke the Smrs  Club the Sstlonal Avdubon Society and 
rhe Nstmnal R e ~ o i r c e i  Defenae Council am just  as much spec.al i n k r e i t  moupi  BE 
re31 estate a n d  pefralevm i n d u i t n  lobbjmg organnations R h n  m e  speaks of courts 
protectmg the lnfereefs of the %!lent and dliarganlred ma!orlly ofAmer:cans ~n p u b h  

nofee 332-434 California a n d  North Carolins 
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stitutionally defined public trust interests E that courts are con. 
strained by those definitions Judges could not, an their own accord, 
place national defense w t h m  the public interest as defined by state 
law If military agencies desire that  goal, they will have to turn to 
the state's political process This differs from states wnh purely com- 
mon 1aw.based bodies of public trust  law Conceivably, in those 
states, a court could find national security within the interests pro. 
tected by public trust law. 

There are likely to be many occasions where a state's common 
law, statutes, or constitution da not include national security BS a 
protected public interest. To uphold military u s e  of public trust  
lands in those instances, a court would have to rely on an expression 
of a supenor federal right. This involves much more than a mere 
recitation of the Supremacy Clause.139 Federal statutes and policies 
accommodate state public t ru s t  interests to such a degree tha t  
judges will have to search carefully to find an expression of federal 
superiority, If one exists a t  a11.'40 

2 Day-to-Day Administration of Public niust Assets-Courts 
appear to distinguish alienation from day-to-day management of 
public trust resources Generally, only lesslatures have the power to 
alienate public trust property,"' but State administrative agencies 
have authority t o  make significant decmons regarding the U E B  of 
those resouma 142 State agency decisions involve not only the bal- 
ancmg of competing uses of public trust r e ~ o u r c e s , ~ ~ 3  but also the 
regulation of activities that occur on public trust property Far exam- 
ple, Florida's Board of Trustees for the Internal Improvement 'Rust 
Fund"' has the power to mue leases for public trust property It 
can include in those leases provis~ons regulating the lessee's eon- 

13'U s CONST , a* VI, C l  2 
wee text Bceompanymg 443.57 
lelln someiunidictians. state agencies hare the power to alienate public trust 

lands See. ' 8 .  Kaolenai Environmental Allisnee Y PanhandleYaiht Club. 6 i l  P.2d 
1085 lldaha 19831 Yet such p u o r  is  " 8 r r o ~ l y  conblrued 

Despite generally liberal attitudes tmward mast ~ X ~ J C L J ~ J  of agene? 
power [under the public tmi! doctrmel, C O U ~ ~ P  have tended LO fake B 
narrow mew of a legldafure'r delegation af authority in connectian with 
the alienation of public !ma! lands, and such decisions made by "on. 
elected agenclos rather than the leglrlature i tse l f  w i l l  Le subioited La 
elober scrutiny lhan WIII leglrlstwe decmon makmg 

PLBL~C TRUST DOCTRINE, s u ~ m  note 10, at  284 
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\$'hen relying a n  state agency actmns, military officials should 
exercise caution to ensure that those agencies'poiiers are not uncon- 
stitutionally broad. North Carolina's Department of Natural and 
Economic Resources was successfully attacked on a claim of an 
unconstitutional delegation of power by the state legislature L46 
Florida's Division of Stare Planning. hou,ever. avmded a s m h r  
claim '47 

One practical difficulty that  military officials a r e  likely to 
encounter is the number of agencies vested with public trust respan. 
sibilities ~n each state This not only means multiplying the m h -  
tary's efforts to satisfy each agency's needs. but 8150 11 may result m 
contradictory opinions from the different agencies 

F Standing 

One of the most troublesome aspects of the public trust doc- 
t m e  from the military viewpoint IS that I t  provider citizens with a 
vehicle to challenge military activities that affect public trust prop- 
erty. Imbedded in the public trust doctrine IS the state's duty to pre- 
serve the  t rust  corpus through w m  management Some people 
believe this duty rises to a fiduciary level Others believe it neces- 
sary to reduce the level of duty to account for the trust's unique 
nature 15@ In either case, public trust leu allows individuals to sue 
to enforce their rights as beneficiaries 15' 

Lengthy negotiations and meetings with the myriad of state 
agencies discussed above may not be the end of the road for military 
planners. Rather, they may find themselves faced with a court battle 
against eitnens opposed to the proposed military activity and dissat- 

"INer Jeraey Dep't of Envtl Proteetian % Jersey Cent Pauer and Light, 308 

IhoPL.BLIc TRUST DOCTR#\E, supra note 10. at  326-32 
L 5 L Y ~ t l ~ n ~ I  Auduban S w y  v Supermr Court 01 Alpine County 658 P2d  709 

AZd671 .6741SJ  ~ ~ ~ ~ ) , W * T E R ~ ~ , C ~ D W * ~ E I I R I C H I S , ~ ~ ~ ~ ~ ~ ~ ~  17,ar22 

'Ca! 19831. Akau > Olohana Carp 6E2 P 2 d  1130, 1134 (Haw 19621, 
\Vilmingon Y Lord 318 A 2d 635 (Del 1971,. Stale 1 Doeti. 244 N W2d 40 
1974). Asker b Hold the Bulkhead-Save Our Bays 269 So 2d 696. 697 IF1 
Ipublic trust doctrine affords standing if plaintiff demonstrates "specral IWY 
Paipcke v  pub!^ Building Camms'n. 263 N E 2d 11 $111 1970) 

lSzCaneider the canfrontarm between the Nstlonal Audubon Saciery and Loa 
4ngeles County m e r  the Mono Lake watershed That suit began IP 1979 and was mll 
ongoing nine years later Yafransl Audubon Socy \. Depanmsnt af\\'aater 869 F2d 
1196 r9Lh Cir 19881 California *a6 a party and oppoied.Audubooa pu8lllon 
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irfied with the actions of s ta te  replatory agencies Is2 Again, this 
goes back to the problematic nature of the public trust doetnn-it- 
izens have dual roles as both trustees and beneficiaries 

G. Abilit) to Reum: Decisions Affecting :he Public Dust as 
Resources Degrade 

Coupled with the citizen standing aspect of the public trust 
doctrine 1s B notion that  could give people more frequent access to 
courts and regulatory board8 Califorma's Supreme Court made a 
statement in National Audubon Saetety b. Supenor Court of Alpine 
CountyIs3 that  has  received little attention, yet stands to caum 
great concern among those involved in public t r w t  matters. The 
court indicated that  the s ta te  water board could reallocate water 
Without regard to Lts previous deczsions-uen those ~n which Lt eon- 
srdered the public trust 

Based upon t h e r  duties to continually superwse the pubhe 
trust, state agencies could use National Audubon as  authority to void 
an agreement affecting the use of public trust resources whenever 
those re~ources began to degrade. Exactly what form and amount of 
degradation would be nece~sary before a court or administrative 
board would revisit a public t ru s t  decision IS not  discussed in  
National Audubon. Granted, state and federal regulatory agencies 
can impose stricter conditions on environmental permits when mill. 
tary negotiators renew them But those permits have fued 
and the military c ~ n  anticipate and prepare for their renewal. 
Natronol Audubon's statement has no such notice promion. 

Of greater significance IS the potential for citizens to u8e this 
language to continually challenge public t rust  use agreements. 
California's Supreme Court makes no mention of whether citizens 
have the same power as state agencies. As a matter of trust law, 
however, affording the trustee more power than the beneficiaries 
have to maintain the trust as6eta is i l l a g d  

Because citizens can sue to enforce the trust, there are apt to 
be more collisions between the public trust doctrine and military 
activities. Military officials will not be able to shield their services 
from the application of publw trust law by simply relying on state 
agencies. They may need to do more. How much more depends both 

lE3658P2d 709iCal 19831 
'Y.Vaf'! Audubon Socr 668 P 2d at 728 

wale7 p d l u f i o n  permit under t h e  N e t ~ o n a l  Pol lutanl  Dmiharge 
Eliminalivn System has B term of no more f h s n  f i ~ e  yesrr 40  C F R  $8  122.46, 
123 251ah171 11993) A hazardous waste treatment, starage, and diipooal permit 
under lhe Resource Consewation and Reeovely Act (Part B permit) has a tern of n~ 
mare than ten years 40 C F R  €$  270.50. 271 13 11992r 
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on the types of chailenges raised and the strength afrhe federal gov- 
ernment 's  claim to the lands >nvolr,ed Next. I wi l l  t u rn  t o  that 
s t r engh  tor weakness 

I11 Nature ofrhe FederalState Relatiamhip ~n Coastal Lands and 
Naters 

As B creature of state common law. codified i n  some instances 
the public trust doctrine I S  subject to ihe Supremacy Clause of the 
United Srates Constitutian.'56 The Supremacy Clause Bhields feder- 
al activities from the applieatmn af s ta te  law through sovereign 
immunity and rhe preemption doctrine However. not  a11 state laws 
that purpart to regulate Federal actiwties in rhe littoral reglons of 
the United States fail victim to the Supremacy Clause Vanaus 
aspects of the relationship between federal and state governments 
m those areas serve to stifle assertions of superior rights by the fed- 
eral government Tu0 of these aspects, general federal powers over 
lands and federal statutory schemes affecting coastal lands and 
waters, merit additional attention 

A. Federal Interests in Coastal Lands 

Federal power over lands comes primarily m two forms S O V ~ T -  

eign power and Property Clause power 16; The extent of those powers 
depends to some degree upon both the nature ofrhe federal interest in 
the lands and the manner in which they u,ere acquired A $tat& a b h  
ty to apply 11s public tmst  law to federal lands hinges, then, on the 
degree to which federal pawe rover  lands accommodates State law 

1 ?,pes of Federal Interests-Federal Interests m coastal lands 
span the entire range of property law. They include interests held ~n 
fee simple, mterests leased or licensed from state or private parties. 
and mere use agreements '36 The federal government can acquire 
lands m many ways It can purchase land It can condemn 
land using Lts eminent domain power16o It can retain land acquired 
through discovery or conquest ra ther  t han  turn Lt over  to the 
states 161 Land so retained 1s in the eublic domain unless withdrawn 

15% s c o w  a* YI. 2 
Ib;ld BR W, S 3 
'jSiO 11 S C 5 2 6 6 3 , ~ )  11566 32 C F R pL 6 4 4 ,  s u b p l  C Real Estate  

" ' I O U S C  §S2663$1 2672 2672a.1988, 
,60i0 U S C S 2663181 'Candemnatmnl. 32 C F R  5 6  644 111 to 644 121 11993 
Li -Sh i i e ly i  Bowlby, 162 C S 1,18938 

Handbook 11953 
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for rpeclfic purposes, such 8s  B mllltaly reservstmn 162 Finally, the 
federal government can obtain land for navigational purposes by 
exercmng its dominant servitude over  lands under  navigable 
waters. 

2. Federal Power oue i  Lends 

/a/ Commerce Clause Pouer and the Nwigational Sew~tude- 
Congress's Commerce Clause authority is B sovereign, not a propri. 
e t a v ,  power Accordingly, it applies over ail United States lands and 
into the surrounding sea.163 Congress need not consult wlth states 
about it8 use ''[Iln this matter, the country is one, and the work to 
be accomplished is national; and . . ~ t a t e  interests, 6tate jealousies, 
and state prepdices do not requwe to be consulted "16' 

"Commerce includes navigation '1165 This m a n s  Congress can 
authorize bath the destructmn of impedments to nav1gatlon166 and 
the construction of aids to navigation When its powers are so 
exercised In navigable waters, the federal government need not com- 
penrate  the affected landowner, mcludlng s ta te  governments, 
because all lands under nawgabie waters are burdened by B doml- 
"ant federal servitude 188 

Originally limited solely to nav~gatlonal matters, the naviga. 

ib2Far B b r d  d m u r i m  of reseried L C T I Y I  nmnreseried federal lands, see 
Federal Power Carn rnmon  v oregoon 349 U S  435, 443.44 (1965) 

:63Toarner Y Witaell 334 S 385 ,19481 Wlekard Y Filburn, 317 U S  111 
(19421. Skinotes 8 .  Flonda, 313 U S  69 ( 1 9 4 1 i  Msncheiter Y Marsachuaetrs, 139 
U S  240118911,Gibbanr\ Orden 2 2 U S  19\+'heati1 l lR211 
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t ional servitude has groun in scope much like the Commerce Clause 
and n o s  series as the authority cited to build locks and dams,'is to 
ConstrucL bridges.'70 and even LO prevent development of lands that 
would destroy estuarine ecosystems."' Courts have not c~rcurn- 
scribed the entire range oi Its application, but navigational servitude 
does have The servitude extends to the high water mark,'73 
not beyond 'r4 And, while federal agencies may use I t  to ensure nave1 
as wel l  8 s  commercial vessels are able to transit waterways, they 
cannot use It For military purposes unrelated t o  navigation.'76 

6, Property Clause-Control over federal lands pursuant to the 
Property Clause is both sovereign and p r ~ p r i e t a r y . ' ~ ~  Congress's 
power under the Property Clause IS plenary.'r' It includes the abh .  
ty to protect animals on public lands,178 to restrict the use of elec. 
t imty  generated on public lands.17g and to dispose of minerals with. 
in public lands lea W x t h e r  the Property Clause allows Congress to 
regulate activity that takes place an adjacent non federal lands IS 

unclear.'61 Congress may slso authorize the sale o i  federal property. 
In keeping with its plenars. authority, Congess  excluded disposition 
of public lands from review under the Administrative Procedures 
Act 182 

Federal law applies to all federally held lands, but not neces- 
sanly to the exclusion of state I a n  Bath gmernments have interests 

ted Sratee Y Rands 369 L S 121 11967) 
Led f f a r e i  Y 50 Right olWaag or  Senilude hn. on, over, and Across Cenarn 

Light v United States. 220 US 523 11911 

Klrppe. 426 U S BL 529 
United Slatea Y Sa" Francisco. 310 U 5 at 16 

.WCnhred Stare3 i Tnnhdad Coal Co 137 b S 160 11890) 

KIeppi, 4 2 6  U S  PL 546 
Is25 US C 8 s  651 13) 553 

Lo understand the exceprioni SI 
1566: (read thebe b e c t i o n ~  together 
552 F Svpp 6'36 10 Hau I9831 

Romera-Barcelo I B r o r n ,  643 F2d 636 (1st Car 1961, revered on other grounds sub 
nom, Wemberger \ Rorneia Bsmela. 456 U S  305 '19821 
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m such lands. The question of federal preemption of state l a w  turns 
on congressmnal mtent  and the nature of s ta te  i n ~ r e 3 t 3 . i ~ ~  If 
Congress did not intend to preempt state authority on public lands, 
then state law applies absent a conflict with federai law 'I4 

io Wai Powers-Under Its War Powers, Congress has some reg- 
ulatory authority over land and A more precise description 
of that authority is impossible, because both Congress and the courts 
appear reluctant to utilize such power 186 Courts have had opportuni. 
ties to expand Congress's War Powers over navigable waters, but 
they never have taken tha t  opportunity At most. judges have 
ambiguously rooted their decisions in  both Congress's national 
defense and Commerce Clause powers.187 As courts expanded the 
Commerce Clause power, they turned less and less to the War 
Power Even the statute that authorizes the Secretary of the Army 
to establish restricted areas in nawgable water8 for mhtary live-fire 
training is grounded in both war and Commerce Clause powers.189 

At the very least. Congress has the power to provide faeillties 
for the nation's armed forcer and to appropriate funds for their 
t r a in ing  These powere flow directly from the  w a r d s  of t he  
Constitution Because the states have no national defense pow- 

LWompare Calv~lie Confederated Tribes v Walfan 647 F2d  42 9th Cir 19811 
irith United States Y Anderson. 736 FZd 1358 19th Cir 19841 

lB'Callfornm Coastal Camm'n Y Granite Rack. 460 K S 5 7 2  660 I 1967, 
lB5U S CO15L art I ,  5 6 .  CIS 12-14, 16, 17 
I86Younggfown Sheer and Tube Ca v Sawyer, 343 U S 5i9pasrim $19521 Iplu. 

d l l y  opm~on) tfwnkfurter, J ,  concurring!. BAILEY, 8upro note 2, B L  39. 41 111-13 
(Nabs unruceeirfully attempted ID get Cangreas m assert > t i  War Pouers authority 
over submerged lands) 

lB-Aphwander v P A .  29; U S  266 11936) Ipluraht) ~ p m i o n l  I ~ o n s t ~ ~ f m n  a f a  
dam and p~werp lan t  for munitmni produdran B Lalid exerare of both Congrer%i War 
Pouerr and Commerce Claube powen.  Greenleaf Johnson Lumber Ca r Garnion. 
237 U S  251 (1915) (eongrenmnal ability ia rey la le  navigation ineludes ability to 
prawde moor ingfa i i l i r~s  for United States S a y  iessrlsJ Baile) s United States, 62 
CI C t  77 11926) (eangreisional power nvei "wigallon sllows i t  to t ake  lands for 
naval purpaseel Canlro Unlted Stalea Y 5W e g h f  of Wq or Semtude  I", on, over, 
and Across Certain Lands Situated in Beyanne. Hudson County N J ,  331 FZd 956 
13d Clr 1964): United States Y 412 715 Acres of Land. Contra Caeta County. C a l ,  53 
F SUPP 143 IS D Cal. 1943, 

'"'ITlhe likelihood oi [Congress usmg I t s  War Powers LO r e g l l s i e  navlgsble 
waters1 I D  an era of expanded Commerce Clause awhorlly 1% qvesfmnable 
WATERS A\D WATER RICH=, supin note 17, 5 36 06 

La93 U S C 5 3 (19881 The statute reads ~n p'n. "lo rho mteresf of Lhe nsfmnal 
defense. and for  the bofterpmfecfion oflife and proped) on Lhr nmui&ie iralarr o i l h e  
Uni lrd States " I d  lemphasii added) 

" U S .  
COIST am I ,  I 8  el 12 'The  Congress shall have the Power To pmwde and mal". 
Lain a Nawl j. Id am I .  5 8, c1 13 'The Congress shall have rhe Pouor To make 
Ruler for the Government and Reylation a f t h e  land and naval Forces[ I'ld a n  I, 
5 8. cl 14 

IgDThs Cangreii  shall have Paver 'R r s m  and %uppart Armles 
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er i  l91 however. there will never be a direct conflict between a state 
defense Statute and B federal defense siatute I f  conflicts a m e .  rhe) 
w~I1 occur because states and the milltar) seriices have differenr 
concerns about lands used lor military training. Unless theae con- 
cerns clash head on, there will always be room to accommodate stare 
interests regarding military landi 

(dl Manner of Acqurrmg Lands-Another factor m the equation 
of state authority o ~ e r  federal lands I L  the manner in which the fed- 
eral government acquired such property State law generally gov- 
erns real property t r ansac t ions  t h a t  involve t he  federal  

When state law specifically disadvantagee the feder. 
al government, however, federal law applies 

When the federal government acquires land by condemnation, 
conquest, or discovery, states have no property interests in those 
lands 194 On the other hand, lands which the federal government 
acquires by purchase or donation can contain prowsmns that allow 
states to retain some property interest, including a public trust J U S  
publrcum, mterest lg5 Congress has the power t o  extinguish state 
interests m those m t a n ~ e s ,  but courts require evidence of congres- 
sional intent before they will supplant state States that lease 
or license their lands to the federal eovernment do not subject them- 
selves t o  this uncertainty, they retain full ownership interests in rhe 
leased or licensed lands lQT 

B Statutor) Schemes and  Intergowinmental Relations 

The relatimahip between the federal and state governments in 
coastal lands and wafers 1s not linear. State power does not b e p  
where federal power ends Instead, they usually coemst. Congress 
has fostered this coexistent relationship with two pieces of leg~sla. 
t ion:  t h e  Submerged Lands  and  the  Coastal  Zone 
Management Act.158 

lg.Sar Enired Slate&, Curtis-Wright 299 U S 304 119361 
i"United Stales Y Little Lake Misere Land C o ,  412 U S  580 590-92 119731 
IsISfale ex rd Cal i forn ia  Coastal Commissian v United Stales, 451 U S  213 

. . . . . . . . . . . . .  
cussing in grearer detail the C B Q ~  a i  tinired S a l s  L i 58 A& 

Ig6State of California v United SLsfe?. 512 F Supp 36, 44-45 11981) Citi  01 
Uameds v Todd Ship>srds I ~ c ,  635 F Supp 1447 1450 IN D Cal 19661 (Todd 11) 
City aiiliameda , Tbdd Shipyards Inc , 632 F Supp 333 337 , N  D Cal 19861 

''eTodd 11. 635 F Supp st 1450 
"-32 C F R  pt  644. Real Estate Handbook, 19931 
1@*43 L 8 C 66 1301.1314 119881 
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Both of these Acts enhance state public trust  law. They also 
broadly define the relatianchip between military activities and state 
r e g d a t o q  schemer in America's l~ t tora l  regions The turbulent his- 
tory of the  Submerged Lands  Act, in particular. demonstrates 
Cangress'~ willmgness to subordinate federal concerns to issues of 
state sovereignty. Central to that history 16 the struggle far control 
over ofkhare oil deposits 

1. Confl ic t  O u e r  Oi l  ~n S u b m e r g e d  Lands-In 1937 t h e  
Secretary of Interior, Harold Ickes, reversed his own longstanding 
determination that the federal government could not Issue leases for 
the development of offshore oil wells His reason was to claim the 
offshore 011 for national defense needs 201 Prior t o  1937,  the  
Department of Intenor believed that only states had the authority to 
msue offshore oil leases because they owned the lands 202 One year 
later, Ickes had a bill introduced in Congress to declare the federal 
government 88 owner of submerged lands.203 

That bill never passed, but it spawned a flurry of related leas- 
lation. Oil leasing revenues were a significant source of income for 
coastal states 204 Money aside. however, both coastal and inland 

201Same members a i l h e  Senate ruppaned Secrefsw Ickes'i pdlci l e~er lS1  In 
B cepo'f to  the President I" 1939, the Senate Natural Resources Cornmifree indicated 
I ~ S  desire Lo sa~elf federal conti01 over oil depozirs m the marmnal x 8  

Another problem siieiectmg petroleum resewel which merits stfenflm 
here IS that  oi n a ~ i o n d  policy toward ownership a i  petralevm and natur- 
a1 gas lying beneath submerged ares3 oR the C O U ~  of the Omled Staiea 
between lou-water mark and t he  3-mile limit Unsettled w e s t m r  ai 
law -re mvalued, bur the "e?, existence a i  doubt oilers an appa'funity 
far the bold aabenion a i  the national ~n te re s t  I" any petroleum or nacur. 
s1-m~ rererres that may be iound beneath those areas If 1s m e  a i  the 

nation petroleum deporrtr that  may be of con 
Heoiinga on S J Res.  83 ond 92 Before the Senat 
Cong, 1st Seis ,  21 l1939),yuoied ~n BAIL, 

zO'Mr Icker'i position ~ 8 % .  'T~tle f c  
IS m the Stare oicalifornia. and the land 
f ) a f t h e S t a t e " H  REP No 1718,supran 

203S J Res 208, 75th Cang , 3d Se 
101.04 

ao*Un,ted Stares Y Caliiornia, 332 U S  19. 23 (19471 Srr pmriai iy BAILEY, 
supin "ate 2 
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stmtes were wary of  n h a t  many n e u e d  as a federal l a n d  grab 
Congress passed two bills t h s t  would have quitclaimed Cnited 
States interest in such lands LO the coastal states Presjdent Truman 
\etoed them both 2oj 

Meanahile in court. the federal government asserted its o w n -  
e r sh ip  over submerged lands and  filed s u i t  ~n 1946 to eject 
California from that property The Supreme Court heard the case, 
United States b Califorri ia. '06 on the basls a i  11s Article 111 " o r l p a l  
pnsdietmn" powers 20i Justice Black's majority opinion made short 
work of California's lengthy arguments 208 Fmdmgrhat no one could 
own the marginal se.azo9 or the lands underneath i t ,  the  Court 
looked instead to the question of c o n ~ r o l  Because the margmal sea 
IS associated w t h  national defense and internatma1 commerce, the 
Court determined the federal government to be the appropriate seat 
of  power. No COmpenSatlon to  California was necessary, in the 
Court's view, because the state had never owned the lands. 

Similar actions ~ n v a l w n g  both Texas and Louisiana yielded 
identical results 2 L o  State  reaction was nearly unanimous211 and 
charged w t h  emotion The Texas Lep la tu re  called for the Impeach- 
ment of Justice Douglas, author of the Texas decision 212 One of the 
r e a ~ o n s  for such solidarity among the states was the manner m 
which Jwtiee Black characterized rhe federal government's authority 
over  submerged lands He framed the question before the Court 8s 

:"92 C O I C  REC 10 803 11946, 93 Co\o Rrc 6 2 5 3  Idail! ed hIai.29 1962 
ZoiUnikd Stare; \ Csliiornia 332 K S a i  19 
?'r S C O W  m-t Ill. B 2 Both p a r f ~ e r  apeed to  tv the ease bared ~n legal 

armment alone the  Court heard no evidence r n i r e d  S I B ~ ~ E  Y Cal i iorma. 332 r 5 %t 
21 

2nnCalifornds o r i g n a l  arruer totalled 822 pages S H E R ~ D I N  DoY.VEI THE 
TPLIH ABOLT THE TIDEL&\DS 29 19488 i m o n g  the ~ r g u m e n f i  Caliiornia adbanred. 
was that  ~r held the lands i n  l ea  simple hecauzs a l a  'long-ex~st.ng Congrer~ianal PO!>. 
cy  ~lacquiercence ~n Cali ioma'n oanerrhip and that  the United S l a m  Attorney 
General larked wwer to file suit because C ~ ~ T P S E  did not apecificslly authorize him 
Lo do 5 0  United Sfetes v California 332 U S a i  24. 27 

zisThe marglnal sea e r l e n d i  from the IOU x a f e r  mark t o  seaward LO t h e e  
.?des Thomas Jel lemon helped Sx the  l imit sr three m.lei  because t h a t  %as the 
ringe a i  cannon shot  I" his day Id  a/ 33 Prerident Reagan exrended the  limit to 
Luelve miles ~n 1988, Proclamation N o  5928, 54 Fed Reg 777 ,19881, hut C a n g e i s  
made no carreaponding change to the Submerged Lands Act Sir 43 5 S C §$ 13011b) 
1312 (1988 &We~p.tSupp 1994? 

Z1oUnited Stare5 > Louisiana 339 U S 699 19501 Cnited Stales v Texas. 339 
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whether the "Federal Government has the paramount right and 
p o m r  to determine in the first instance when. how, and by what 
agencies, foreign or domestic, the oil and other resources of the 5011 of 
the marglnal sea, known or hereafter discovered may be 
He found that  the federal government had that  n g h t  and power 
because of its sale responsibilities foor interstate and international 
commerce 86 well as Lts duty of national defense.214 This pronounce. 
ment has come to be known as the paramount powers doctrine. 

Confusion over this new doctrine was rampant 21E Some state 
oflicials took the doctrine to mean the federal government couid take 
any state property without compensation so long as it based its need 
for the property on national defense or  commerce.216 Congress heard 
itself described ~n various terms, none of which was laudatory217 

In 1953 Congress passed, and President Eisenhower2I8 signed, 
the Submerged Lands It lepslstively overruled the result of 
the Californm, Louisiana, and Texas cases 220 However, the Act may 

216DO*>EY, zupra note 206 B L  56-57 
~ ~ ~ B u L E Y .  s u p m  note  2. ai 119.50 At the ver) leaat, the Supreme Court's pro- 

nauncrment aerved LO cloud the titles a l  submerged lands ~n the marglnsl ses Some 
feared that  this would lead to moblema recunne mveefars for orshore 011 develao. 
menr. Id 

117The House Commmee on the J u d n a w  s a d  '?Ye have heard r t  dercrlbed ~n 
such temp. a8 nmvel.' strange'  extrsordmar). and unusua1:'cresfmg an estate never 
befare heard ol;'a i e v e i i a l  of *,hat all competent peaple beheve the law to be;'cieat- 
img B new pmpefly mfere%"a ihreal to our ~ m ~ f i t u f i ~ n a l  nyrtem of dual iavereign. 
? " a  step toward lhe nalionali iat i~n af sur O Q ~ U T P I  i e m m e e ,  'causing pmdemoni. 
um;etc."H REP No 1776,  supra note 200. sf 1419. 

2'Wniied Statea v California. 381 US 139, 166 (19651 (Black. J ,  dissenting1 
At B meeting ~n 1950. President Truman had fried to ies88ure Texans fhar the federal 
government was not out t o  steal  lis O L I  revenues BIIIEY, ~ u p r o  note 2 BL 195 
Xeuertheless. hi8 steadfast refurs1 to mgn gu>tclam legalahon undoubtedly cost him 
the support of some members of Cangreni Id st 215 

zi843 U S C 55  1301-1315 I1986 & \Vest Supp 19941 
22Vhe United States Supreme C a w  has been csrefvl LO preserve the rationale 

01 Its holding in United Y Califarms, 332 US. 19 119171. by dinfrngvishing between 
the resulta of L ~ P  deerrian and the mesna used 1(1 a m v e  at ~f 

We held 11" the Caliiomio, Louisiana. and Teras ~asesl that the United 
States, not the Stales.  had paramount rights ~n and power over such 
lands and their products, including oil. Cangrenr accepted our holdings 
as declaring the then-existing Isw-that these Sfstea had nwer owned 
the ofishore landa-bur believed that all coastal States were equitably 
entitled to  keep the submerged lands they had h a g  treated as their OW". 
without regard to technical legal ownership OF boundsnei Accardmgly, 
Congreb. exercised its l ~ ~ r s m ~ u n t l  p w e r  by paasmg the Submerged 
Lands Art 

United Statea v. Louisiana 363 U S  1. 66 119601 IBisek. J daarinting and elmeur- 
.>"E1 
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not have ended debate on one importanr concept the nononnershlp 
theory m submerged lands 

Some scholarsz2' %,ere of the belief that no natmn or govern. 
m e n t  W B S  capable of owning lands beneath the oceans a res nullrus 
theory, BE discussed above 222 These academicians even applied that 
notion to a nation's marmnal  sea Justice Black seized upon that 
theory and, in an imperfect and unclear manner, used I t  8% the b a s s  
for hii  decision in United States L California 223 Justice Douglas did 

concerned x i rh  YJS d o n e  He d i n  WBI concerned with wise "80  of the resouice; I" 
those l sndr  'This %as the  "e" premlie behlnd the Unlfed S t a t e 8  against 
California-11 companies a6 TehYlared h i  Csl i iornia were uauiseli m a n a g n g  coastal 

note 200 repiinled fin 1953 1440 minority m e W  BULLY aupra note 2 ,  
chs i 6 Conirol of caasta 

trust doctrine 81 the bans lor hls d e c n a n  the i rate8 vould not h a i e  been an) less 
emotional ~n their responses, hut sttarne!~ * a d d  not have been ieh rcramblmg :a 
determine the n s f m  and l imm o i B l s r k r  nmownerihip theon 

J u i f i r e  Blacks use of the nonawnerihip Lheor? dm UBI unclear In  hl i  o p m o n  
he seems LO indicsre United Stares control a fsubmerred  lands rests firit on owner- 
ship end then on the use o f i t a  paramount powers The quertmn beiare tho Coulf. 81 
he framed ~ r ,  UBI 'nm miiily who owns the bare title to  rho lsndr under Ihe msrgmal 
sea. ~t U B I  whether the United State; had the peale i  p o l l f ~ a l  interest ~n those 
lands id B L  19 lernphahia added, He answered the question in this manner,  'Sot 
only hsa acquimfian, 8s ~r were, or the  three-mlle belt been sceamplnhed by the  
" lanonal  Gavoromenl but protetfmn and eanrral o f i t  has been and IS B lunchan of 
nstionsl exfeinal eovereignt)" Id at  34 Left s h e .  these n a r d s  mdncate thar the 
Umfed States O Y ~ J  and has  m e r e ~ g n  mnfrol,  Y ~ T I U I  merely B proprlefav lnlerert 
I", submerged lands Yet I" the decree ordering Caliiornla to quit the lands. the Court 
refused t o  include l a n p a g e  suggested by the Salmfor General denarmg that owner. 
ship of the lsndr rested I" the United States See United Stsfee ,, Texas 339 U S  
707. i 24  (Franklurcer. J ,  disseniinej 

The confusion 16 now abwaus In st% ~ r g v m e n f  hefore the Court I" both Cnitrd 
Stale8 L L o u i s ~ a n n  and L'niled Stares Y Tems. the  United Stales claimed chat ~t 
elrher awned the  lands in fee ample 'or Iwm11 passbebred of pmrmuunt n g t s  I" a n d  
full dominion and paver m e r  [the l s n d i l "  Id  a t  701 709 Juafice Daugla3. ~n '?E 
o p m m  in L'nilrd States L Teraa found that  Texas owned !he submerged landr off i ts 
/OBI( %,hen I! was a republic. but relmqulshed ~ f s  ownership upon I ~ S  admlsrnon ~nto 
the  Cnion a finding ineonsirtent Kith the nanovnerihlp theow Id sf 707, 7 1 7  
Justice Dauglsr then iound that the United Srafei had control m e r  rhe iandr-but 
stopped short ofsa!mg that ~f owned them Once n g a m  bath decree? Issued h) the 
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likewise m his L'mted States u Louisiana and United States u Texns 
opinions 224 The concept 1s important because of its logical progres- 
sion Into public trust t h e o ~ 7 , ~ ~ ~  and because courts continue to mud. 
dle through the distinction between sovereign control and ownership 
even today 226 

In the Submerged Lands Act, Congress chose t o  discard Blacks 
nonownership theory and vested the states with "title to and owner. 
ship" of submerged Although the Act has sunwed judicial 
scrutiny, the question of whether the United States can quitclaim 
ownership of  something It never possessed h a s  never been 
answered 226 This may become important if a &ate ever brings an 
inverse condemnatmn action against the United States for interfer- 
ence with its use and possession of submerged lands 229 

2. Submerged Lands Act-The Submerged Lands Act restored 
any public t ru s t  powers t he  s t a t e s  may have lost under  the 
Cnlifornia, Lauisiano, and Teras decisions. Of greater importance to 
this article, the Act may have given the etatea limited public trust 
power over federal government activities as well 

Congress chose to reaffirm the states' titles to submerged lands 
under inland and tidal waters, as expressed in several Supreme 

Supreme Court I" the  T ~ i r n s  and Louwono cases omltted the ownership l anpage  
requested by the Umted Stales United States Y Loumana. 340 U S  899 and 900 
11950, 

226L!nited States I California, 447 U S 1, 3 (1980) (United States owns $11 sub- 
merged lands seaward ofthree-mile limit!. United Ststes Y Cahforms. 381 US 139, 
157 (1955) (referring to United States BI having ''property rights'' i n  submerged 
landri. Alabama Y Texas. 317 U S  272 119541 (per ~ Y T I Y ~ )  Lreferrrng to submerged 
lands as h long lng  to  the Umted S t a t d l .  Unned States v Texas, 339 U S  707, 717 
11950) (Telexas used ta ''own" submerged lands I" the Cull of Mexiea 1 

29743 US c 3 13Lllallli (19881 
slaThe Supreme Court gloased over this queafm in >ts 2 6 - l m  per cur~um ~ p m .  

ion iudfaining the can~t i lu t lmd i ly  of the Submerged Lands Act I" Alabama Y Tpras 
Bath Justice Black and Justice Dauglai, authors of the Caiiiarnia, Loumana. and 
Texas decrnanr, dissented aver the cavdier treatment ofrhe mue by the majority, yet 
lhe 18me haa not arisen since 
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Court d e c i ~ m n 5 . ~ 3 ~  and to link them iiith titles to submerged lands 
seaward of the l o i i  aate i  markz3 '  All of these inland lands h s i e  
been linked historically to the public trust doctrine they are part  of 
the trust corpus By linking them t o  submerged lands in the margm 
a1 sea. Congress affirmatively extended the states'public trust reach 
seanard to three miles 232 No doubt of this r e m a m ~ . ~ ~ ~  

What E in  doubt 1s the extent of federal power over submerged 
lands in the marginal sea. For although Congress disregarded 
Justice Black's nonownership theor) when It res ted ownership 
rights in the states. it chose to use his language in reference to the 
powers retained by the United States 

The United States retains all Its navigational servitude 
and rights in and powers of regulation and control of sard 
lands and navigable waters for the constitutional purpos- 
es of commerce, navigation, national defense, and mterna- 
tmnal affairs, all of which shall be paramount to. but shall 
not be deemed to Include, proprietary rights of ownership, 
or the rights ofmanagement ,  administration, leasing. use 
and development of the  lands and na tu ra l  resources 
which are specifically recognized. confirmed. established, 

210Shirely Y B o w l h i ,  152 V S 1 ,18931, 111111015 Cent R R , lllinmi 146 US 
387 (18921, Pollard's Lessee L Hagan 4 13 How! 212 IS45), Martin Y Wsddrll. 4 1  
L B 116 Pel I 3 6 7  1842 

23.43 V S C P 13111aI~ll ,19881 The Act lumps these lends together under the 
defimtmnaf ' landr beneatb, nev igab le r s fe r i '  Id § 130118 

z32The i e w a r d  .mn a i  Florida's and T e i a i ' i  canfral  extends rhree marine 

i c f  permit extend #ti  m ~ ~ t l m i  s&nrd, . 
Zn3Curmusly. both the AIL and >I% legl i lat iae hiitor). H RIP So 215, 83d 

Cong l i t  S e ~ s ,  (1953: With appendiceil, reprinted m 1953 ti S C C i K 1385.1840, 
are devoid of mare Lhsn e s s ~ s l  reierencea to the publir imsf doctrine Yet the Ian. 
p a g e  a i  the Act clearly presewes the public rmht rights of i rate% out co the three- 
mile limit S ~ f i a n  1311 8)stsler 

If 18 hereby determined and declared to be I" the pub:x interest Lhar 111 
title to and oxnerrhip of rhe  lands beneath nauigable +aLers *>thin the 
baundariei m i  the ~ e ~ p e e f w e  Stater, snd  the nstural resources uiihin 
such lands and ualeri.  and 121 (he Tight a n d p o u r  to manage. adminis-  
ter. Isme d e d o p  m d  use Ihr said lands and n n t u r d  reso 
accordance applicable Slate In* be, and the) are hereby, SY 
pmwslons hereof, remgniied confirmed. eirabliahed. and \,e 
assigned to  the r e spec~ne  Slsres 

'emphasis added, Whether or  nor C a n g r e ~ s  had the publx t r u s t  dvcmne in mind 
when ~t passed rhar iangvyage into law, the breadth o l f h a f  declaratron 13 au!T>iienf to  
encornpas8 dl aspects of :he publnc fmzf d o c t r m  
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and vested in and assigned to the respective States 
section 1311236 of this 

Congress's primary purpose in enacting the Submerged Lands 
Act was to r e l e a ~ e  to the states any federal interests in 011 deposits 
under the marginal sea 236 When viewed from that perspective, the 
Act's language makes s e n e  The federal government IS to have no 
role ~n the control of oil and gas 18888s in the margmal sea If the 
federal government needs the oil for national defense, it has priority 
rights to buy it "at the prevailing market price."237 Separation of 
federal and state authority under the Act, however, is not limited to 
the LSJW of oil deposits The Act references iands and natural 
resources without limitation 238 

T h r e e  factors complicate the  process  of ieolating those 
instances in which the federal government can exercise Its authority 
~n the marfinal sea from those instance8 when It cannot: Justice 
Black's paramount powers doctrine; the breadth of Congress's 
Commerce Clause23g powers, and the Act's language. 

Congress did not know what to make of its newfound para- 
mount powers 24a While quitclaim advocates had the votes to ~ v e  the 
states power over OLI in the marginal sea. Congress could not entirely 
cede Its authority over that area of land and water Once Congress 
has constitutional power, hawe.er derived, it cannot relinquish It 241 
In this regard the Court had Congress in a box. Congress had to use 
language in the statute suirkient to convince the Court that the fed- 
eral government had no interest in offshore ail, but that language 
could not be so broad as to abdicate Congress's paramount powers. 
Obviously Congress succeeded The Submerged Lands Act was held 
as constitutional. But perhaps the reason for the Court's smpiistic 
treatment of the constitutionality of the Act in its per curium opinion 
In Alabama U. Ter0s2'2 was its recognition of the diWeulty in drafting 
language to effectuate congressional Intent. As the Court was aware 
of the political ramifications of its deeision,243 Lt might have opted to 

by 

w s e .  supra note 233 
23543 U S C I 1314 lemphaara added) 
23aH REP NO 695 82d Cone, 1st Sea.., l19111, reprinted m 1953 U S C C A h' 

23i43 U S C 5 13141bl 119861 
z3Pld i 1301(e! 

2'oSer supra nolei 215-17 and aceampsnymg text 
Z4iAJ~bama Y Texas. 374 U S  272 282 (1950 (per cunum) IDouglar, J 

24*lid 81 272 
1 4 3 7 h i r  Coun's holding Ian United States Y Caliiarnia. 332 U.S 191194iil pre- 

cipitated o m  a i  the moef hotly contested p d ~ t x a l  LISYPJ of the p o ~ t - w a r  decade" 
Linited State3 i California 381 U S  139, 185 11965) (Black J dmentlng! 

1398 (hereinafter H RLP NO 6961 

2-u s co\37 art 1, D 8, C I  3 

dir- 
bentlng! 
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rely on Congress3 Intent, and thereby avoid the need to d e l i c  further 
mto the distincrion between state and federal authorit, 

Congress chose to hmit the federal government's a 
the margmal sea t o  "commerce, nawgatmn?44 national d 
international affairs li45 If  such leglslatmn had been adopted in the 
earl) years of this country's existence, the statute would be easier to 
understand Nineteenth century American courts limited Congress's 
powers m navigable waters to these same three are85 246 h t  rodny 
Commerce Clause power 1% pervasive, going well beyond any tradi- 
tional defimrion of "commerce "liT Thus, for the statute to limit ied. 
era1 authority in the marginal sea to  matters  dealing with com- 
merce, 18 to place no limit on the federal government's power a t  all 

Federal officials u,ho try to ascertain the scope oitheir author]. 
ty m the marginal $ea are nou faced with a dilemma If a court 
reads the statute literally. taking into account the present breadth of 
Congress's Commerce Clause authority, then federal authority hill 
almost always prevail. On the other hand, if the court determines 
the language to be arnblguous. and looks to congressional intent. the 
result might be a curtailment offederal authority. Kith such a broad 
spectrum of possibilities, one IS left uncertain. 

The f e w p d m a l  decisions that seek to clarify the scape of feder- 
al power in the marg?nal sea range thia spectrum The cases also 
highlight the ambiguity of the language in the Submerged Lands 
Act For example. ~n construing the seaward extent of a state's 
authority under the Act, the Supreme Court said the rni ted States 
had  "no interest"  in the  " l ands ,  minerals, and other  natural  
T ~ S O U T C ~ E "  inland of the federal-state boundary246 Likewise, 11 was 
deemed inappropriate for a court to exercise admiralty jurisdiction 
over a case mvolimg submerged lands governed by the Act because 
the State owned those lands 2 4 9  Yet the Army Corps of Ensnee r s  
(ACOE) can take into account conservation af the environment when 
it makes a decision concerning a request for a dredge and fill permit 
of submerged lands 250 Congress's Commerce Clause power ghes the 
ACOE that authority Under the same delegated power, the ACOE 
may also be able to consider public access to beaches.z5' Finally. 

l"The Umted Stater oai,igational powers i r e  funher delinemd m 31 U B C 

2*543 L S C P 131488 1965 
Z * 6 P ~ l l s r d s  Lersee > Hagan 4 13 Haw1 112. 260 11645' 

S 13Llldl '1986 

pi OD W i n n  R m - i  8uupro nore 12, ch 35 
ed Stare; > Louisiana 363 C S 1 84 11960' 

"ghlaore I Harnpron Roads Sanifatron Diifr  Cumm'n. 5: F 2 d  1030 34th Clr 

'ioZahel \ Tahb 43G F?d 199 15th Cir 19701 
x Uniied Stare; Ksne. 602 F2d 491 12d Cir  1979 

19778 
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because of a need to protect the superior interest of the United 
States, federal-state property disputes rest upon federal, not state, 

One way to attempt to explain this confusion 1s to distinguish 
property rights from police power regulation This would justify the 
Supreme Court's current nullification of United States interests m 
the margmal sea, and support the other decisions cited above. If cor. 
r ed ,  this distinction means the federal government can "regulatlel 
and control"253 the marginal sea for purposes such as national 
defense. but in doing 80 it  cannot interfere with the ownership and 
public trust rights of the coastal states. This 1s a fine line to walk for 
the Department of Defense. 

Consider a decismn by a military commander to periodically 
close a three-dmensional portion of the air, land, and sea within the 
marginal sea for military exercises. Assume the commander has no 
specific congressional authority to take such action. Would that deci- 
sion mn afoul af the Submerged Lands Act? On the one hand, this 
action is an exercise of the paramount federal power of national 
defense. On the other hand, military control of the area amounts to 
"management" and ''use" of the lands and natural resources in the 
marginal sea-actiilties prohibited by 51314 of the Act 

This hypothetical situation IS not unrealistie Congress has 
considered such mattem in a simiiar context. Shortly after it passed 
the Submerged Lands Act, Congress passed the Outer Cantinentai 
Sheif Lands Act Z54 In this Act, Congres~ established a federal man. 
agement scheme far the development of mineral resources seaward 
of the three-mile limlt. In recognition of the importance of the area 
to national defense, Congress provided for the Secretary of Defense 
to restrict certain reg~ons from oil and gas exploration and develap- 
ment .Z55 No fu r the r  congressional  act ion is  required.  The 
Submerged L a n d s  Act contains  no such provision Despi te  
Congress's unquestionable authority, in light of UnLted States v. 
Califorma. to gwe the Secretary of Defense similar discretion within 
the marginal  ea, it chose not to do so. 

One can argue that the paramount powers doctrine allows the 
Secretary of Defense similar control of the marginal 688 ,  despite con- 

law 252 

'SzCalliarnia - re1 State Lands Camm'n v Umled States, 457 U s 273, 280 
115621 See o h  Caliiornia e= re1 State Lands Camm'n Y Cnited States. 605 FZd 857 
15th Cr 19661 (unrelated cage1 

lS343 U S C 5 13141a! (15661 
'"id 55 1331-1356 
W d  5 13411d! The Secretary of Defense must a r i l  obtain the Preiidenf'n 

Bpp'""B1 
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gressianal silence l i m e  of the Supreme Court i three offshore 011 

decis ,ons~Calr{~rnin.  Louisiana, or  Texas-specifies where the 
determination to Inbake the peramount federal panels  of n a t m a l  
defense must arigmate. Presumabiy, the determination can ariDnate 
in either the execurive or lesslative branch Neither do those cases 
indicate what level of authority IS necessar) to mrake the federal 
government 's  pa ramoun t  powers. Certainly the  Secretary of 
Defense, a person granted broad discretionary powers and veared 

ties,256 can make such ii determination if the 

lieither the courts nor  Congress, however, would receive this 
argument favorably As a practical matter, the Submerged Lands Act 
has foreclosed this opportunity By declaring the states owners of the 
marenal seabed and, in the Supreme Court's eyes,25' delegating to 
them broad federal powers to control those lands, Congress has  
established itself as the only authority legally competent to complete. 
ly deny a state UEB of those lands. Absence of a Submerged Lands Act 
promsmn similar to the "national defense area'  section of the Outer 
Continental Shelf Lands supports this view, as does the nar. 
~OII analysis that courts use under the preemption doctrme.2jQ 

Thus military agencies cannot gam control of areas wnhm the 
marginal  sea by s imply a s se r t ing  a superlor  federal  r ight  
Congressional action will be neeessaly Statej, on the other hand 
gained power under the Submerged Lands Act They now have a 
broad grant of congressional authority to exercise borh their public 
tms t  and police powers over actiiities in the m a r p a l  sea Missing 
from both the Submerged Lands Act and the common IBW e v ~ l ~ t i o n  
of the public tms t  doctrine, however, is a clear mean8 to enforce a 
state's public tms t  law against the federal government. The Coastal 
Zone Management Act provides that means 

3. Coastal  Zone Management Act-Unlike the  Submerged 
Lands Act, the Coastal Zone Management Act260 dld not arise as a 
result of a federaletate  Concern over the future  of 
A m e n d s  CoaSts increased gradually, gaming momentum through 

' i .Ths does not mean t h e  Act has naf generated ronnxr President Reagan ior 
exsmple. reiured Lo iund rhe Coastal Zone Management . k t  by malung no p r w m o n  
lor it 10 m y  one 01 h.8 eight federal budgets Cmgresr iunded the .Air n o n e f 4 e r i  
136 Co\c R E r  H 6 O i 0  ldai lyed Sept 26 1990 



19951 PUBLIC TRUST DOCTRINE 121 

the )ears  from 1950 to 1969 ? 6 2  A federal report, entitled "Our 
Nation and the Sea,"263 hlghhghted the problems of development 
and resource exploitation As a solution, It recommended a federal 
act that would "permit C O ~ S C ~ U E  and informed choices among devel- 
opment  a l t e rna t ives  a n d  whlch [wouidl  provide for  proper 
planning."264 Congress  responded with the Coastal  Zone 
Management Act. Although a federal statute, states are the linch- 
pins of Its effectiveness. "The states were selected 8 6  the key to effec- 
tive coastal management and protection, while the federal role u a s  
to encourage States to exercise their full authority over coastal areas 
by developing management programs meeting minimum federal 
standards "265 

In many ways the Coastal Zone Management Act mirrors State 
public trust law It too concerns the wise use of coastal resources 
Congress's first finding in the Act states that "Itlhere is a national 
interest in the effective management, beneficial use, protection, and 
development of the coastal zone."266 Accordingly, the Act declares a 
national policy ''to preserve, protect, develop, and where possible, t o  
restore or enhance the ~esources o f the  Nation's coastal zone for this 
and succeeding generations."267 Like the public t m s t  doctrine, the 
Coastal Zone hlanagement Act is a law that  balances competing 
Interests 268 Among the many interests It recognizes are conserva- 
tion, recreation, public access, commercial development, fishlng, 
waterfront redevelopment, and national defense.269 As with the pub- 
lic tmst  doctrine, its emphasis has shifted over the years. The Act as 

2a2H RFP N O  1012. 96th Corrg. 2d Seis 22-23 119801. reprinted ~n 1980 
U S  C C A S  4370-7 I [hereinalter H REP Iio 10121 

263A repmi by the M a r m  S e m c r .  Engneermg. and Resaurces Camm~ss~on 
This IS cammanly rdemed fo BP the "Stratton Repart " S REP. No 277,  supra note 2 ,  
st I 7 7 2  

laid 81 1772.73 
265136 C o w  REC Ha069 119901 
16616USC B 145lIal11988&WerfSupp 19941 
is?d. B 1452111 
asas REP. NO 153, 92d Cang. 2d Seas (1972). reprinted ~n 1972 US C C A  N 

4778 [heremaher S REP NO 7531, H. REP NO 1012. supm note 262 at 33, repprinted 
zn 1980 U S C C A S  4381 I"lf 3s rhla raflmal balancing of compermg pressures on 
finite coasts1 T C & O U I C P ~  whlrh was Intended by the 1972 aet''1 Pan of the d8ffievlfy m 
halaosmg competing "sea under the hef is >t& lark ofempharrr The Act does not 
clearly aliord m e  c o a ~ t d  use more weight than anofher The Act's national defense 
language h igh l i gh ts  th l i  dllemrna Congresa l i r s  fmds ,  ' T a u  and expandmg 
demands lor food. energl minerals. Iandl delensr needs are creatnng stress on 
Coastal areal'' 16 U S  C 5 145110 (1988 & Wesf SUPP 1994) Then. iniread af Insti. 
futlng a means t o  reduce that demand, C o n p r r  dsclared that slate c o a ~ t a l  manage- 
m ~ n t  pmgrsms 'ihould at least pravlde for p n m t y  eonrlderarlon lor sltlng 
maim lacilifies related tc natianal defenie" id. 5 
conclude that the concept hehmd the Act IO t o  draw 
SI IOu them to mediare their differences in an o ~ g a n i  

25916 U S C S 1152 
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amended m 1990 attaches greater weight to 'enwronmentd protec- 
tion \dues' than i t  did m the past ji0 

The  Sa t iona l  O c e a n i c  and  Atmospheric Adminis t rar ion 
(SOAK administers the Coastal Zone Management Act roar the fed- 
eral gorernment  2;1 One of the KOM's  f u n c t m s  15 to determine 
whether states' coastal management programs meer federal scan- 
dards 2i2 A state program need not contain regulations of such par- 
ticularity to render unnecessal?. the need for case-bp-case state d e w  
S I O ~ S  about future uses of its coastal Wise management and 
informed decision making. not predctabdltp, are the hallmarks of 
the Act For that reason. a state's program does not have to serve as 
a large zoning map 274 In this w a y  the Coastal Zone hlanagement 
Act 1s also llke the public trust doctrine-the outcome of its use 
depends upon the facts ofeach proposed action. 

Each state defines the inland reach of its ' ' C O B S ~ ~  zone ''2x The 
seaward reach LS Axed at  three miles from the low water mark 2x 
By definition, the states' c o a ~ t a l  zones must therefore include all of 
the lands and Waters m the littoral United States that are subject to 
public trust law, There IS one exception, however: 811 federal lands 
are excluded from the coastal zone 277 

This does not mean federal agencies can ignore the Coastal 
Zone Management Act To the contram, the Act rewires  

2 T n  coniexf the quote reads 
In view o i rhe  cantmued grovih 8n C O B E ~ ~ ~  popilstion a n d  tt,e 
"?."E eniiranmental  problems the Act a i  amendedi pro 
greater e m p t a m i  on emiranmental pro te t i i~n  ,slue% in the an 
h n  of the  Icaarral Zone hlanagemenf Act: Thx 1s not t o  sa) 
House' C a m r i l f e e  Ion Merchant Marine and F!rhenesi has abandoned 
the fundamental balancing c h a r m e r  a i t h e  Acti Tns ita:ufe iont.r.- 

rhe need for ec~nornic growth H a u e i e r  Ifhe Act as 
its the balance to  emphas i s  more strongly B priorlt? 
e funman ai n a i u ~ a l  syilemr ~n the c o ~ s r a l  zone 
daily ed Sepl 26, 19901 Among the changes Congress made 

LO the Air ~n 1990 is a requirement far states t o  develop and mplement B 'Coarrsl 
Konpomt Pvllutlon Control Program" 16 L S C  5 1455b 11968 & W e i r  Supp , Thx  
program 11 aimed at  reducing pollufian caused b) cenaxn land uiez such s i  peilmde 
and fertiliier pollulmn from gaifcourres rather than point IOYICI& inhe sewer plpei 

9"S REP KO 753.  supra nore 266, reprinted an 1972 L S C C A N 4784 See 
o l i o  Coastal I a n a g e m e n t  Program Development Re$ulatiani 15 C F R  5 923 Zib 
119931 

2'1Program requirements ~ r s  found at I6 U S C 5 14SS1dm 11966 & Weerl Svpp 
19941 end 15 C F R  5 923 60 i1993) C a n g r e ~ n  amended rhe pmgran  requiremenu ~n 
1990 Among the chs 'gel was the addition of public panicipalian requ>remenrs for  
c o n ~ l n l e n w  determinations 16 C S C 6 115Md)1141 (1986 & Wesf SUPD 1991 

i ' S h e r x a n  Petroleum lnct  \ Knechl, 609 F 2d 1306 1312 9rh Clr 1979: 
T d  at 1314 n 1s 
2-?hii term IS defined sf 16 US C 5 1453111 11968, 
Z-fld 
2-IO 
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[elach federal agency activity within or outside the coastal 
zone tha t  affects any land or wa te r  use o r  na tu ra l  
resource ofthe coastal zone [I [to] be carried out in a man- 
ner which 1s consisrent to the maximum extent practica. 
ble with the enforceable policies of approved State man. 
agement programs 278 

This section requires *,hat has come to be known as B "consistency 
determination." Federal agencies must make written determinations 
of the effects that proposed projects will have upan the coastal zone, 
and to compare those effects to state management programs. Those 
projects that are not consistent to the maximum extent practicable 
cannot proceed 'To the maximum extent practicable" means "fully 
consistent with . [state] programs unless compliance 1s prohibited 

Disagreements between state and federal agencies 
over consistency are resolved either voluntarily through mediation 
by the Secretary of or by a federal court 201 Congress 
considers the consistency determination to be the "heart" of the 
Act.2a2 Wlthout it. Congress believed states would not participate m 
the federal scheme 

As originally worded, t he  Coastal  Zone Management Act 
required federal agencies to himulate consistency determinations 
only when their activities "directly affectIedl" the coastal 
Congress amended the Act ~n 1990285 to legislatively overrule a 
Supreme Court decision that narrowly construed eo directly affec? to 

. . by1 

15 mmlar Lo a %tale's p o l q  IS iniuficienr Relying on future consirtency determma- 
Lions triggered by funhe r  deiehpmenlr in the same federal pro~ect .  also 1 8  ~niuiT~- 
elent Conrenation Law Foundation, WatL. 560 F Supp 561 1D Mais 15831 

zan lE C F R  pt 530, subpt G 11993) See Barcelo Y Broan. 470 F Supp 646, 
R 15751 aird ~n pun, racoted bn prt on other grounds. 643 FZd 35 list 
r u Y  on other grounds sub n o m ,  Wemberger v Romero-Bare& 456 U 5 
Act's mediation p r o v b s ~ m ~  do not mb court afjurisdiclion! 
C F R  5 930 116 11553) Starer have siandlng to challenge federal c m i m  

Lency deferminalionb Secretary a i  I n t e r m  v Cehfarnla 464 U S 312, 319 n 3 (1534) 
The limited wal\~er a i  the federal government's ewereign immunity found in the 
Admmistrauue Procedures Act. 5 U S  C I D  701.706 (19881, pmvideb the means t o  
ahtam relief S t a t e o f N e a Y a r k v  DeLvrer, 759 F Supp 582(WD N Y  1591! 

xalThe federal consistency pro,!oions are s l  the heart of t h e  Nation's c 0 8 6 t ~ I  
ione management program and ~t has become mcreasmgly clear that the oambmbm 
of Supreme Court dicta and federal ~genry belligerence BII B troublerome combma. 
l l o n '  136 CONC REC H8013 Idail) ed Sept 26, 19901 The case t o  whxh this state- 
ment refers 1% Seeretar, a f t h e  Interior Y California, 464 U S  312 (19848 Lfiue-to-lour 
deelrmni 

2a3136 C o w  RLC H6072 idaily ed Sept 26. 1990!. H REP NO 1012, supra 



124 MILITARY LAWREVIEW [Vol. 150 

exclude sales o r a i l  leases Far areas on the outer continental shelf 286 

The amended v e r ~ i o n  of the Act 

establishes a generally applicable rule of law that any fed 
era1 agency actiwty (regardless of its location) IS subieet to 
the [A&] requirement for consistency I f  it will afiect any 
natural ~ ~ E O U T C B S  land uses, or water uses m the coastal 
zone. No federal agency activities are categorically exempt 
from this requirement 26i 

Federal agencies will be hard pressed now to convince the Secretaly 
of Commerce or a court that  their activities in the littoral areas of 
the United States do not require consistency determinatmns.2B6 

Like the Submerged Lands Act, the Coastal Zone Management 
Act has an exemption to the consistency determination requirement 
for those activit ies  '"in t he  pa ramoun t  interest  of the United 
States "2e9  Unlike the Submerged Landa Act exemption, however, 
the consistency determination exemption contains explicit procedur. 
al steps 2yo Lack of Funds t o  make the activity consistent IS not 
grounds for a  waive^^^^ The onerous nature and political risibility 
of the exemption procedures make it unlikely tha t  any federal 
agency will make use OF the p r o ~ i s m n . 2 ~ ~  

As stated prewomly, the Coastal Zone Management Act pro- 
tects public interests in coastal lands m much the same manner as 
the public t n s t  doctrine. In order to accomplish these broad protec- 
tive goals, the statute B C ~ S  ~n conjunction with other federal land use 

256Secretan of Interior \ California, 464 U S  312 I19841 
2si136Ca\c Rrr HE076 119901 

. . . . . . . 
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and environmental I B W S  293 It does not repeal them.294 Sor  does the 
Act preempt state law.2g5To the contrary Congress expects states to 
incorporate their land use and environmental laws into their coastal 
management programs 296 

One body of State law that  can be incorporated into a state's 
coastal management program 16 Its public t rust  law29i If a state 
takes this step, it can regulate federal activities in the coastal zone 
m a manner that enhances the public trust. Two means of regulation 
are possible: (1) indirectly, through B consistency determination by 
the federal agency, and (21 directly, by way of B permit 298 In either 
case, federal agencies will have to comply with state public trust law 
in the nation's coastal areas. 

4.  Public Trust Doctrine Still a Meanzngfui Legal Tool-Since 
the enactment of the Submerged Lands Act and the Coastal Zone 
Management Act, one might question the usefulness of the public 
tmst doctrine as a legal tool I t  would appear that the purposes and 
interests protected by the doctrine are subsumed in those laws. To 
some degree this  IS t rue  The Coastal Zone Management Act 
requires states to balance public interests in much the same manner 

~ 3 6  COW R E C  ~ 6 0 7 7  i19sn) 
29iS R i p  N O  753, %pro note 266, r e m m t e d  in 1972 U S  C C A N 4776 
29616 U S C 5 1455Ld)121tD1 (1968 & We~esf 19941 
zs7The authors o f  PUBLSC TRUST DOCIRIUI. supra note 10, ch 7. recommend 

that state% do this as the beat way to ensure that  federal ~cth i t i e s  da not run sfoul ai  
their public L N B ~  law8 

ZWhe  Coeafal Zone Mansgemenf Act doen not p'eempt rtafe law regarding 
en%lranmentsl permits California Coastal Comm'n v. Granite Rock, 480 U S  572 
119671 The United Statea Court of Appeals for the Ninth Circuit 'Ninth Circuit1 
required the N a v  to obtain B permit from the State of Washington under i ts  coastal 
management slatute m Fnends of the Eaith v United States Nav, 641 U S 927 19th 
Clr 19861 Absent from both ensee IS B d m u s s a n  of mverelgn ~ m m u m l y  Gronm 
Rwk dealt with B pnvate co'poration seelung B license to mine m B national foreat so 
s ~ ~ e r e l g n  immunrty was not an issue In Friends of the Earth, the Ninth Circuit 
found an express congressions1 mandate m the Nations1 Defense Authorization Act 
far the K a y  to obtain state permits p n m  to obligating funds for canatmotion of B 
hameport facility 

kr an a1ternatii.e bama lor lie holding. the Nmih C m u t  found that the Navy 
needed B permrl under Washinson's m a ~ t a l  management statute 11 used the Gmnitr 
Rock rationale that  B state p r m i t  that  seeks only to ensure protection of the enmran. 
menl and does nat attempt fa determine sppropnsle uses of federal lands 18 not pre- 
empted by the Coastal Zone Management Act This IS an unsound exfenmn of  the 
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a5 does the public trust dacrrine The Submerged Lands .Am h i t s  
military authoriry in the m a r p a l  sea 

Yeer B closer inspection of the public trust doctrine reveals 11s 
continued usefulness Foremost among its attributes E its flexibility 
As a common la\* creation. It IS capable of change in both scape and 
purpose to meet society's ehangmg values mg Statutes, on the other 
hand, have fixed purposes and meanings Wh>le they too can change. 

a court can fashion a remedy directly using the public trust doctrine. 
rhe legislative process IS slower because more people take part  m 
the deliberations 

Public trust la i i ,  although not an ofinership right, 1s a praper- 
ty-based doctrine I t  may succeed in securing state control over a 
resource where a states police powers might fail Based on a duty to 
preserve the trust carpus for ita citizens. the doctrine allows states 
to prohibit activities that  harm or devalue the corpus So long 88  

those prohibitions do not discriminate against nonresidents the) are 
canstltutlona1.3~0 

ieesiatlre ~ O i ~ t 1 0 " ~  to problems apply prospectlveiy. nioreover. 

W n  'homer b Wir ie l l .  334 U S  3 h i  (19481 the Court inialidatsd a South 
C a r a h a  ~ f a r u t e  that taxed nonresndenf Shrimp firhermen a i  a higher rare lhan  r e m  
dents ILP d e m m  rested on the Prnilegen and Irnmumtiei  Clause U S  CONST an 
W, § 2 The Caun dlrtmglished. bilf did not w e r ~ l s .  McCresdy Y Vxpnla. 94 U S  
391 11876). beesuse it held that stales could prohibit nonreiidenrr from planting 0 ~ 0 .  
te la ~n the Warare River lor  lacer h a n e s t  based DO sta le  ownership d f h e  nrer bed *% 
U n m d  States v Caliiornra, 332 U S  19 119471 declared fhsf no m e  owned the mar- 
glnal sea. and roomer dealt w f h  shrimp nihing ~n rhoae ~ , a r e i i  the  Court reasoned 
that  X c C r m d y  no longer applied Of  murbe the Sibmerged Lsndi  ACC wsred  the 
!tams with ownerahip a i  the  ieiourcec I" the m a r p s i  sea iicardingb. the m q a n t ?  
omnmn ~n Toomri 15 no+ obsolete 
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Public tmst law imposes B duty on states to continually super- 
vise the tmst  carpus.301 Laches does not bar the application of that 

Citizens have standing to challenge State decisions mvolv. 
~ n g  the public trust303 u h e r e a s ,  unde r  t he  Coastal  Zone 
Management Act, only affected parties can challenge state and fed- 
eral decisions 304 Federal agencies need to take heed of these aspects 
of the public t m s t  doctrine. They allow state agencies to be aggres. 
sive in their actions to preserve coastal resources and enhance the 
vigilance of concerned citizens. 

Finally, military planners should be aware t ha t  Congress 
wants states to acquire more lands to ensure greater public acces~ to 
coastal T ~ J O U T C ~ J . ~ ~ ~  Through the Coastal Zone Management Act, 
Congress provides funds for states to acquire lands 306 Recall that 
private lands within the trust COTPUS are burdened by the state's 
dominant j u s  publicum ~ n t e r e s t . ~ ~ '  As America's coastal areas 
become more densely populated, states may be more inclined to 
exercise this darninant i n t e r e ~ t . ~ ~ ~  This may serve simply to limit 
the discourse over military use of coastal training areas to state and 
federal aeencies. It could also serve to further restrict militarv a c t w  

was "0 ~ustlfieatmn for the opinion that the Pr~vilegeb and lmmunii ie~ Clause was 
d e n s l e d  t o  t h w m  stare p r e s e n a i m  of ~ t r  r e w u r c e i  for ~ t s  cltlzens Tooam~r, 334 
U 5 %t 406 S e e  also Smi th  v Msr) l and .  55 U S 118 Hou > i l  118551 In  the 
Submerged Lands Act, Cangreeo recognued etafe control mer the isking of natural 
re3OYrCeS See 43 U S C § 13111ai 1158SI. S REP Yo 133, 63d Cong , l i t  S e i s ,  
115531, reprinted m 1953 U S  C C A U 1479 [hereinafter S REP Uo 133! 

3 a ' S e e p n e r d l ~  PUBLIC TRLST DOCTRINE. m p i a  note 10 ch VI 
302!Veber v Board a i  Comm'ri. 85 U S  118 !% 

amended 116 l a w  I" 1985 to  preclude an adverse pus 
m ~ o l i r n g  public tmsf lands Damel f McLaKhorn 
Lands. POIUUR hi,, Spring 1986, ai 9 

303See supra rex% accampan?lng nates 149-52 
3MThe Coastal Zone Management Aef '1s neither a 1 u m d m o n a l  grant nor B 

b a s x  far atatlng B elaim u p ~ n  which relief can be granted" Town of Hempstead z 
Vlllage of North Hllls, 482 F Supp 900, 905 (ED N Y 19791 I n  Friends otfhe Earth 
Y N a v ,  841 F2d  927 (9th Cir 19881, the S in th  Circuit found that the plaintilie had 
%tanding under the Adrnmmfrafrue Procedures Act to Challenge the Naiy's comphance 
wah the 1987 Satioml Defense Authornation Aef The Ninth Cirrmt drd not conduct 
B detahd anal?sw af the standing m m e  regarding the Coastal Zone Managomenf 
Act 

i n 1 9 7 2 O S C C A N  4787 

ed Sept 26, 15901 
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Ity because of B public demand for peace and solitude in pristine 
places 309 

IV Application of the Public Trust Doctrine to  Military Activities 

A will be seen. there m e  many ways in which state public trust 
law might apply to military activities m the httoral United States 
Fundamental to any legal challenge of that application am the con. 
cepts of savereign immunity and federal preemption Courts narrowly 
construe both concepts, producing a result unique to our federal sys. 
tern. federal and state laws usually coexist, but the federal govern- 
ment's compliance with them can rarely be challenged with S U C E ~ S S  

For this discussion, imagine three mtuatmns. In the first, a 
state legislature passes a law that declares military training to be 
incompatible with preselvation of Its public tmst values-a flat out 
ban on military training In the second, the state takes a less hostile 
approach. State administrative agencies attempt to use state public 
t ru s t  law to  regulate the manner  ~n which the Department of 
Defense u t h e s  state public trust  resources The third situation 
 involve^ a citizen suit to challenge a state agency's decision to 
license public trust lands to the Department of Defense. 

A. Ban on Militaiy Rioinmg 

Scenario. Disturbed mer on apparent reluctance by the mrlitnv to 
t d y  embrace its coastal preseruntion polie~es,  a coastal state u t h  
signrfticont amphib ious  t ra in ing  facLlit ies f N o r t h  Carolina, 
California, 07 Hawaii ,  for examplel decides to prohrbit military 
training ~n i ts  coastal region The state legislature passes a bill 
whLeh the governor signs effecting this decision. Among the legal 
bases put  forth by the legrslature os supportiue of Lt8 decision is the 
state's p u b l x  trust /nu. Rather than  w i t  for a political response, 
whrch the Department of Defense fears will produce a compromise 
that further erodes rnrlitav t r a i n q  fieribility, the United States 
brrngs suit to declare the state law inuolid. 

A state's decision to prohibit military training in are86 protect- 

Jo4Compslibility ai militsly training with pre~ervation and enjoyment ol nat- 
u r d  r e e ~ u i ~ e s  remains an unsettled >&sue Arcraft  noise IO a oigniflesnt Eartor See, 
e g , 16 U S  C A $ 1. note lDepanrnent af lnrerior required to  study eNmt of aircrsR 
overflights I" the Grand Canyon), S 2 1 ,  L03d Cong , 1st  S e w ,  Tll le VI11 tDeierl 
Protfftion Act1 imilitary overflights compatible uirh designation a l  lands as wilder- 
ness areas), Branning \. United States, 654 F2d 88 ICL CI ,961) (Manne amralt 
conducting simulated airciah carnei landin- ~n the sk) abme plainfllils property 
reidred ~n an ~ n ~ ~ n s f i t u t ~ ~ n d  taking 01 prupert) I 
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ed by its public t rust  l a w  may never come about  for polltical 
reasons.310 From a purely legal standpoint, however. it is easy to see 
how a s ta te  could find such incompatlbihty. Military training 
restricts BCCBSE to public trust resources, a restriction that affects 
bath commemal and noncommereml use  of the trust corpus. Navy 
ships discharge wastes into coastal waters. Army and Navy landing 
craft and Marine Corps amphibious tractors disturb the seabed and 
beaches. Live-fire exercises in coastal waters result in milllons of 
spent rounds of ammunition building up an the mean floor M i h t a v  
anators drop mnclad, concrete-filled practice bombs that also settle 
on the seabed. Finally, military training is a noisy activity. The noise 
may conflict with the public tmst  doctrine's preservation of reme.  
ational and aesthetic values.3" 

1. Preemption ofstate Low-Any federal government challenge 
to a state ban would rest solidly on preemption. Federal iaw IS the 
supreme law of the land and, in any case where the federal law and 
s ta te  law cannot coexist, the federal law prevails.312 Key to this 
issue would be congressional intent and actual conflict between the 
laws. The purpose behind the state law OT the validity of its asser. 
rims would became irrelevant 3 1 3  

Preemption can occur in three ways.314 "Congress can define 
explicitly the extent to which its enactments preempt state law."315 

rio(mne are the days. d they ever existed. uhen military leaders eauld ~ e l y  on 
their Iederal status and w a r e  t h e  ~ f s f e r  Mililary leaders now identify and rrsck 
state concerns A mhtmry-stale drspuie over co~otal  ie~ourcos 16 unlikely to  reach the 
proportians where B state rerorta to the action I iuggeii  here l i t rup at  loggerheads 
w i t h  the military. sfate affielsls would probably seek eangresalonsl arslslanee. 
Indeed, h i i ia ry  demonstrates the way in which disputes over public tmst resource% 
move amoeba.l!ke among the three branches of government Sap, e.g, Umted Slatee Y 
Callfarma. 332 US 19 119471, l l l i no i i  Cent R R Y Illinmo. 145 U S  387 115921: West 
Indian Co I Government o l  the Virgn Islands, 844 F 2d 1007 13d O r .  1988,. BULLY. 
Q U D r n  note 2. 

immaterial, whether those [smtei ISWI were passed in i lr tue oi B concur. 
rent pwwer''u~ regulate commerce among foreign nations and the several 
states" or ~n r~r tve  of a darnesflr mower to remlste their domesfir trade 
and police In m e  case and the o t i e r  the aer;ai New York must ne ld  10 
the lsw ofcangrerb 
"*Thri malysa comes from Engl ish Y General Electnc Ca , 495 U S  72 (I9901 

unless otherwise noted 
w d  st  78 
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This occurs so mfrequently that some courts decide to omit this step 
~n their analyais 3 ! 6  Despite the near certainty that  Conpess has 
never intended IO allow a state to  use Its miironmental and land 
use l ans  to entire13 proscribe military t ra ining,  evidence of that  
intent 1s nonexistent There LE no language I" federal environmental 
or  l a n d  u s e  or  the National Defense Authorization 

that manifests such intent This can be expected in a politi- 
cal system based upon the premise that the federal government's 
power ultimately f l o a s  from power delegated by the states 319 

The second "ay ~n which a court can find preemption 1s to 
ascer ta in  tha t  "state l a w  regulates conduct in a field tha t  
Congress intended the Federal Government to occupy e ~ ~ l u ~ i v e l y " ~ ~ ~  
For eiidence of rhis intent, courts look to pervasive federal regula- 
tions that do not leave room for state regulation, or a field of actiiity 
in "which the iederal meres t  11 30 dominant that the federal system 
will be assumed to preclude enforcement of state l a w  on the same 
subject "321 If the field o f  activity m this case 1% national defense. the 
analysis ends here s ta tes  have no role in the Security o f  this  
"atlo" 322 

31.8everldeo L Leu!; 939 PZd 659 562 n I , 9 t h  Clr 1991 
3 1 V a  the c a n i r a ~  f e  three most d a m i n a r t  federal eniironmenral I I B L U L ~ ~  

42 US C 4 5  6901 69911, UI amended br Tbe Federal Farll.tlei Compllanie Art. Pub 
L 102356 4 2 V S C  66961 (West Supp 1993, C l e a n . b r A c r .  4 2 E S C  53  7401- 
76710. 7116 ,1956 &$Vert SUDD 1994) Federal lano use rlafufei do not wmve saver. 
sign ~ m m u n i f y ,  bur require federal agencies LO coraider smte la-3. regulsrmns. and 
pallii:ei nn their land management decisions Nst.onal Eniironmenfal Pallc) Act. 42 
U S  C $ 6  4321 43708 1966, as implemented b i  C o m c l l  on En~lronmental  Qual i ty 
Regulahara 40 C F R  §P 1501.1506 11993 Caagral Zone ilenagemeni Act 16 U 5 C 
b§ 1151.1464, 145611966 & V e e r  Supp 1994) EndanEeered SpeeiesAct 16 U S C  $ 5  
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To counter the federal argument  tha t  the s ta te  lau E a n  
attempt to regulate military activity, the state would assert that its 
law does not entirely prohibit military activity within its borders. 
Instead, the State would characterize Its ban as aland use and eni i -  
ronmental law that furthers both state and natmnal coastal preser- 
vation interests Attorneys for the state could buttress theu poaltmn 
by painting to the Submerged Lands Act's c a m n  of federal authori. 
ty to manage natural re~ouices  m the marginal sea and the Coastal 
Zone Management Act's scheme of state management. 

At the end of the second part of the preemption anaiysm there 
may be preemption depending on how a court analyzes the state 
law: if  it implicates national security, It will be preempted, if it IS 
viewed as an environmental or land use measure, then I t  mag coex. 
ist with federal law. 

Fortunately, the third prong of the preemption test yelds a def. 
mite anwer'. It mandates preemption when either: (1) it 1s mpossi. 
ble to comply with bath state and federal requirements, or (2) state 
law '"stands as an obstacle to the accomplishment and execution of 
the full purposes and objectives of Congress."'323 A state ban on mill- 
taly traimng in It8 coastal regun would run afoul of bath (11 and (2). 
It 1s inconceivable that Congress would appropriate money to con- 
struct and operate training ranges and military installations m the 
coastal reglon of a state and then acquiesce to that s ta tes  veto of 
military activny 

California's reluctance to embrace federal nuclear power pro- 
grams provides some illumination on the question of flabban pre- 
emption Following a finding by the federal Nuclear Repilatory 
Commission that nuclear powerplants did not pose B safety concern, 
California's legislature passed a s t a tu t e  tha t  forbade s i tmg of 
nuclear energy facilities in the state unless adequate storage and 
disposal fadi t ies  were available for nuclear waste. Arriving before 
the Supreme Court as Pacific Gas and Electnc Co u. State Energy 
Resources Conservation and Dedopment  C o m n ~ s s t o n , ~ ~ ~  the case 
hinged on preemption. After noting the 'traditional role" af states in 
"electricity production," the Court found that the state law was not 
preempted by federal laws or ~ e g u I a t m n s . ~ ~ 6  Like the question of 
whether the state's ban of military activities in the coastal reg~on is 
grounded in national security or land use and environmental law, 
this c a ~ e  presented the question of whether Califorma's law con- 
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cerned nuclear safety or the economic8 of waste srorage and dispoa- 
el The Court accepted California's position that the law dealt with 
economies Had It been otherwise, California's law would not have 
survived: 

A state moratorium on nuclear construction grounded in 
safety concerns falls squarely within the prohibited field 
Moreover, a state judgment that nuclear power 15 not safe 
enough to he fur ther  developed would conflict directly 
with the counren~,ailingiudgment of the NLuclearl R[egu. 
latoryl C[ornmissuml . . that  nuclear construction may 
proceed notwithstanding extant uncertainties as to waste 
disposal A state prohibition on nuclear construction for 
safety reasons would also he in the teeth of the Atomic 
Energi  Act's objective to insure that nuclear technalogi. be 
safe enough for widespread development and u s e a n d  
would be pre-empted for that reason 326 

A state prohibition on military training based on a state's pub. 
lic tms t  law would fare the same. Such B prohibition would directly 
conflict with both congressional plans for military training and 
determinations of military of icmls  concerning the manner in ir.hich 
America's armed forces should train 

2 A .%'egatioe War Powers Theory-Although there 1s little 
room for doubt about the eflieacy of a federal preemption argumenr 
~n this scenario, another reason may exist to negate the state's law. 
This IS a negative War Powers theory, similar to the Supreme 
Court's negative Commerce Clause theoly as set out in Pihe v Brice 
Church. inc  328 Negative Commerce Clause theory allows for some 
state regulation of commerce, but states cannot tread too roughly 
upon Congress's role in that  field. The purpose of the theory LE to 
prevent s ta tes  from enact ing l a w s  t ha t  splinter the  nation by 
restricting the flow of goods m ~ a m m e r c e . ~ ~ ~  A similar purpose 

zz8id at 213 
J 2 i C o ~ r t ~  have long been reluctant to delve m l o  quealrons of military training 

requirement& Sir * E ,  Roitkeru Galdberg, 453 U S  57 (1961) 
328397 us 13 i119 i01  
32Q1. H P Hood & Sons. In( v Du Y a n d .  336 U S  525 534.35 119491, the 

Supreme Coun  anmla ted  the purpose of t h e  negative Commerce Clause thear) BI 
ivllora 

- -  
there p a l  silences ol the Constitution 
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would underlie a negatlve War Powers theory. t o  prevent states 
from interfering with the security of the nation. 

Courts utilize negative Commerce Clause theory i n  cases 
where Congress has not spoken to affirmatively exclude state r e p -  
lation in a particular area. It would thus be appropriate to apply a 
negative War Powers analysis here, where Congress has spoken only 
vaguely about military training requirements 

To determine whether the state's application o f ~ t s  publlc trust 
law in this scenario violates the negative aspects of the War Powers 
clauses, it IS only necessary to rephrase the test used by Justice 
Stewart in Ptke: 

Where the Istatel statute regulates evenhandedly to effec. 
h a t e  a 1eg.ltimate local public interest, and its effects on 
interstate commerce [national security1 are only inciden- 
tal, It wi l l  be upheld unless the burden imposed an such 
commerce [security] is clearly excessive in relation to the 
putative local benefits. If a legitimate local purpose IS 
found, then the question becomes m e  of d e ~ e e . 3 ~ ~  

A negative War Powers theory would be less tolerant of state 
law than the negative Commerce Clause theory because states have 
no role in national defense. Under the  Pike  analysis, then, the 
state's public trust interest would be legitimate, but there would be 
no room for the state law in the realm of national security. The effect 
of the state law upon national secunty would be direct, not inmden- 
tal 331 Accordingly, the stat& law would fail. 

B. State Regdotion o f M h t a r y  Aetiuities 

Scenario. For bartous reasons, politrcal, economic, and otherwrse, 
State officials do not Wont to  directly appose mLlttmy trnrning in 

(quoted with ~ppcoval m Hughes Y Oklahoma. 441 U.S 322,326 n 2 (197911 
aloP,ke Y Brice Church, Inc, 397 U S  137, 142 119701 leitation omitted1 
131Cmgre%e could create state veta wwer oyer eensin milrtary prolects and 

thus remove from Chelvdmsry the question of whether the state's law inlerieres with 
the federal governmeotZ war powers Thu has acurred /n both m Cammerce Clause 
context (Ilhnox Cent R R  Y Illinars, 146 U S  381, 439-40 11892) uhsrs  Congress 
required l l l ~ n m  eo obiam Chnago's consent l o  B railroad b e r m  the state could 
acqure federal mvniesl end B national iecunty context (Ramera-Barcela Y Brawn, 
643 F2d 843-846, reus on ather ground8 sub nom, Weinberger Y Ramero-Barcelo, 
466 U S  305 (19821 where Congress required the Xis? to eanilude an agreement 
with Puerto Rim before relocating training fsedities)l Without L cmgresamnal  law 

el,  hawever, stares mud bear m mind the limits or therr aulhorlty "The nqatlue 
implications o f  the Commerce Clause. l ike the mandates  af the  Fourteenth,  
Amendment sre angredlenfr of the u&d stale law to which Congress has deferred 
Sparhase Y Nebraska, 458 U S  941. 959-60 11961) T h a  muit be true with respect t o  
the negatire aspet s  of congressional War Powers nuthonty 01 well 
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n i e  a n  obligation nnd dieire I O  

i t s  ful!e?t eifent Fmt, th$i uieu ni 
point of regulatable actiLLties, such 
and waterpollution S a t .  they examtne the lous :hot ollau the stofe 
either to  iegulote the milatar) dwectl3. or to influence !he u q  cn 
uhich other federal agencies regulate mri i tan octiLities Finall). the) 
incorporate therrpublie trust values into both their l a i ~ s  aad the i r  
strategies 10 influence federai reguiator) agencies 

Commentators who reek to expand the use of the publi 
doctrine recognize the dificulty of state control of federal act 
sovereign >mmunity State laws do not apply to the federal 
ment itself unless Congress "clearIlyl and unambiguous[ly!' 
smereign immunity332 To overcome this difficulty. cammenrators 
recommend incorporating State public trust laws into those statutes 
rhat do apply to the federal government 333 Contrap  to the previous 
scenario, preemption IS not an msue Congress expects federal agen. 
cies to comply with state environmental and land use laws 334 The 
ke) m this instance 13 ro identify those legal options that allow, state 
regulation of military actimtieS There are several 33i 

I Coastal Zone Monagernent Act-Foremast among these 
alternatives 1s the Coastal Zone Management Act. Through the con- 
sistency derermination process states can  force military comman- 
ders t o  apply state public tmst  law to military Bctivities that affect 
the coe5td zone State coastal management programs may d s o  hare 
permit requirements for coastal zone activitm In cases where mill- 
t a g  agencies have to obtain permits, states can impose permit con-  
ditions that uphold public trust values California and Kaashmgton 
for example. have coastal activity permit requirements 3 3 6  North 
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Carolina has a permit requirement for Lts are85 of environmental 
concern,33' but exempts "federal agent) development activities "33a 

State constitutions, statutes, and regulations also contain pub. 
I K  trust language. North Carolina'e constitution evinces public trust 
"BIUBE. 

It shall be the policy of this State t o  conserve and protect 
its lands and waters for the benefit of all Its u tmnry ,  and 
to this end it shall be a proper function of the State . to 
aequm and preserve park, recreational, and scenic areas, 
to control and limit the pollution of our BLI and water, to 
control exces~ive noise, and in every orher appropriate 
way to presene as a part of the common heritage of this 
State it6 forests, wetlands, estuaries. beaches, historical 
sites, openlands, and places ofbeauty339 

California's constitution explicitly reStrictS elienatmn of tide- 
lands.3'O and provides for freedom of navigation through and public 
access to navigable waters 341 Its "[llep~slature shall enact such laws 
as will give the most liberal construction to this prowsmn, so that 
access to the navigable waters of this State shall be aluays attam- 
able for the people thereof "342 

Pubhe trust law, as applied through state coastal management 
programs and other vehicles, 1s not directorial in nature Its effect is 
more subtle. Statutes  Infused with public trust >due5 foreclose 
opportumties, restrict choices, and tip the scale toward maintaining 
the s ta tus  quo. In Califorma, conflicts among the policies in its 
coastal management program m e  to '%be resolved in a manner which 
on balance is the most protective of significant coastal r e 5 0 ~ r ~ e ~ . " 3 4 3  
Both California and North Carolina favor acquisition and mainte- 
nance of public ways to beaches over coastal development 344 
Projects in North Carolina that "significantly interfere with the pub- 
lic right of navigation or other public tmst  rights shall not be 
allowed" unless they have ''an overriding public benefit ' '%5 

"'N C ADMI). C ~ O E  TEA 07H 01OZ(ei lApr 19901 
33BN C Amnu CODE, T15A 07K 0402 11993) 
330X C Cmsr  art X N ,  5 6!19931 
34ocu C O V S T  art IO,§ 3 
"Vd 
8*Qld 0 4 
"'lCU. PUB R E  CODE 5 30007 5 
3"N C Gtv  STAT 5 8  113A-131 I through 134 i o  CAL P L B  RES COOL 5 5  

3'iN C ADUll Coni $ Tl6A 07H 0207 !Jan 1993 
30210-30214 30530-30634 31400.31405 
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Suppose a military department wanted to establish a multiple- 
use training area in a state's public tms t  water3 that would provide 
far  bombing and gunnery ranges and amphibious landing sjtes 
What effect would a state's coastal management program-suitably 
enhanced by the incorporation of its public trust iaw-haie on that 
desire? 

State scrutiny of such B project would be intense Despite the 
language I" the Coastal Zone 3lIanagement Act that requires states 
to gwe "priority consideration . far siting major facilities related to 
national defense,"345 neither California's nor  North Carolina's 
coastal management statutes mention the siting of defense facilities 
or training  mea^. In  fact. California even puts the United States on 
notice that  excluman of federal lands from the definition of the 
coastal zone will not inhibit state action "California shall. consis- 
tent with applicable federal and state laws. continue to exercise the 
full range ofpowers, rights, and privileges IT now possesses or which 
may be granted [oaer federal lands] "34' 

I n  i ts  consistency determination, the mil i tary department  
would have to consider a host of state policies California has  an 
exception to its policy of public access for national security needs 345 
But the military department could not overlook other public trust 
values, including recreat10n,349 preservation of marine resources 3E0 

pollution control 3 5 1  commercial and recreational and 
Korth Carolina has policy guidelines for erosmn, 

public access, mitigation, *ate7 quahty, coastal arspace use, and 
"[wlater and [nletland blased Itlarget Ialreas for [mlihtaly ItIrain- 
mg L a l c t ~ w t i e s . " ~ ~ ~  The latter policy reads 

The use of water and wetland.based target areas for mill- 
tary training purposes may result in adverse impacts on 
coastal resources and on the exercise of public t ru s t  
rights. The public interest requires that, to the maximum 
extent practicable, use of such targets not infringe on pub- 
h c  trust rights, cause damage to public trust resources, 
violate existing water quality standards or result ~n public 
safety hazards 3s5 

s ( ' C ~  PLB RES CODE § 30008 119868~ 1994Supp 1 
346fd 5 30212 
ateid 5 30220 
360fd 9 30230 
31:ld 5 30231 
35zid 0 30234 5 
3a31d 6 30222 5 
314X C AD\$Ir C O D E  T15A O i M  0200 to - 1000 , F e b  19901 
3s51d Tl5A 0 i M  0100 
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Terms m this policy, such as "publx trust rights" and "damage to 
public tmst resources,'' are sufficiently vague to aliow state officials 
to find virtually any miiitary 11ve.fire training m o n m t e n t  with the 
state's coastal management program. 

In B state  with a pert inent  permit program, the military 
department would have to be ready to negotiate permit conditions. 
These conditions would likely impose time, place, and manner 
restrictions an military training that would further the state's public 
trust "dues. 

Although these policies and requirements are significant, mili. 
tary affimals should not be daunted by them. They, not the states, 
make the consistency determmatmns In so doing, they can point to 
iederal policies that already account Cor some oi the State cone ern^ 

For example, military restrictions on navigable waters cannot 
"unreasonably interfere" with commercial fish~ng.356 Military 
Installation commanders must manage them iands to provide for 
multiple uses and public ~ c c e s 8 . 3 ~ ~  Military officials can even point 
to a iudicial determination that  military training area8 enhance 
rather than destroy living naturai T ~ S O U I C ~ L  35% In North Carolina, 
military officials should Strive to convince the state that  military 
training is of "overriding public benefit."359 

2. Actions L'nder the Comprehenswe Enuronmental Response, 
Compensation, and Lmbhty  Act CERCLAfi-Yilitary agencies have 
to respond to ielesses of hazardous substances in the same manner 
as private When evaluating remedial alternatives for 
these releases, military agencies must develop "applicable, or rele- 

3s633 U S  C 5 3 I19881 See the regulations for Nay. and Marine Cams L i a m  
1ng areal, 33 C F R  55 334 410.440 119931 

s5'16 U S  C 5 610a-I (Wesf Supp 19931 Multiple land use and public access 
reqvirementr berame a p m  of the Sikes Act. 1% U S.C 5 670 in e 1966 amendment 
The amendment's S D O ~ D O ~  iurfrfied ih enactment wlth these words 

No one disputes that  the military mm8mn must be of paramount impor- 
tame Ion1 these reaervafions, however. the lands are held BJ B publnc 
tmSt and should be mansged on a mulf~ple w e  barla uhen campstrble 
with milrlary purposes Pvblw sccess approprlste and necessary lor 
those multiple usel 18 also provided [in the amendmenll. to  the extent 
that such acce8s IO consistent with the military m i i i i m  of the re8ens. 
no". 

Remarks of MI Chalee, 99 COIC REC. 28617 ldeily ed Oct 3. 1936) 
"Bsrceio L Brown 473 F Supp 646, 662.67 1D P R 19191 nffd ~n pyd and 

receied ~n pad nn other grounds, 643 F 2d 33 l lsf Clr 19811, rer'd on other gmvnds 
aub nom, Weinberger Y Ramera.Bareela, 45% U S 305 ,19821 

16gSee supm note 352 
3b042 U S  C 95  9601.9675. 9620 ( l9%8 & WesL Supp 19931 The CERCLA 

applies t o  t h e  Department of Defense t h rough  the Defense E n v m n m e n t a l  
Re~taralion Program. 10 L! S C (5  2701.2706 11938 &West Supp 19931 
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>'ant and appropriate requirements' ,AR4RS) 361 These are the l a w  
that drrie the manner and level of remedial actimty. They ansiver 
the question, "Haw clean 1 5  c l e a n ? '  S t a t e s  ass is t  in s e l e c t i n g  
M A R S  362 and may reek to mnke their public trust laa a factor in 
the hay  milrta~y agencies clean up hazardous releases 363 

In addition to hazardous substance responses, the Department 
of Defense has specific CERCLA responsibdines far offshore oil 
spills caused by Its Y B I S B ~ S  or released from its facilities 364 In  the 
case o i  e i ther  an  oil or a hazardous substance release,  public 
tiustees ioar natural resources must be n ~ t > f i e d , ~ ~ ~  In the m a r p a l  
sea the adjacent state would be the Tmsteea can  seek an 
admmistrarwe order, injunctive relief. or a commitment to remove 
the release 36i 

One of the most artracti\e remedial actions 1s to impose i n x i -  
tutional and land use controls upon the release site, and then m o m  
tor it to ensure the contamination does not migrate This means the 
Department o i  Defense would agree to use the release site in a man- 
ner that lessens the risk to human health (e .g,  a bombing range vice 

Aaoi icoble i e o u i r e m ~ n l s  m e e n  t h a i e  c l e a r u ~  standards. s tandards  o f  

.. 
Re1r~ar.f and appropriate r e y n i i e m ~ n l s  mean those cleanup standards 
standards oE confml and a!her mbatsntwe xquiiements. crirens o r  
I in . ta i ioni  pmmulgsted under leaeral eniironmental or  irate m i i r o n -  
menta. or facility sitme l a ~ s  chat while no: Bpp1icsble"ta B hazardous 
rubstance, pollutmf. contammanf.  remedial action. I h ~ s t i o n  01 other 
c~rcumefsnee st a C E R C U  i r k  address problems or mluafionr run- 

State public t ru s t  l a w  would bpecincally addreia B I o ~ a t i ~ n  if the  ie leabe 
occurred within the  fmsr carpua. if would he 8" 'spplicable requirement' I f  the 
release mcvrred near. hut aufiide the  fmst camua. public t w ~ t  lax, might itlll be 
a r e l e v ~ n t  and appropriate requirement 

364xmansl Od and Hazardous Substances Pollutian Contingency Plnr 40 
C F R  E 300 175'bilO 119931 

365ld § P  300 13%). 300 1301bri7' Sei td rvhpf G l d i r rus i i on  of natural 
resources Lm5tee31 

W d  5 300605 One could argue t t ia l  t h e  Lnated Stales IS frvitee [or those 
p u t s  of t h e  m a r g i n a l  sea t h a t  ~f c o n t r o l s  d u r i n g  m i l i t a r y  t r a i n i n g  Sac rd 
3 300 6001ar121 But wlfhnut a f i r m a t n e  cangreriiansl actmn. the Submerged Lands 
Act uould seem to place the resources under state control. Sea 8upm t e x t  accoapanv-  
m g  n"fe5 230-69 

State public t ru s t  l a w  would bpecincally addreia B I o ~ a t i ~ n  if the  ie leabe 
occurred within the  flust carpua. i f  would he 8" 'spplicable requirement' I f  the 
release mcvrred near. hut aufiide the  fmst camua. public t w ~ t  lax, might itlll be 
a r e l e v ~ n t  and appropriate requirement 

364xmansl Od and Hazardous Substances Pollutian Contingency Plnr 40 
C F R  E 300 175'bilO 119931 

365ld § P  300 13%). 300 1301bri7' Sei td rvhpf G l d i r rus i i on  of natural 
resources Lm5tee31 

W d  5 300605 One could argue t t ia l  t h e  Lnated Stales IS frvitee [or those 
p a r t s  o f  t h e  m a r g i n a l  %ea t h a t  ~f c o n t r o l s  d u r i n g  m i l i t a r y  t r a i n i n g  Sac rd 
3 300 6001ar121 But without a f i r m a t i i e  cangreriiansl ac t i~n .  the Submerged Lands 
Act uould seem to d a c e  the resources under state control. Sea I Y D ~  t e x t  ~ C C D ~ D B ~ V  
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a school) and to place restrictions m the deed should it ever sei1 the 
property. Obviously these actmns are far cheaper than removing the 
contamination and disposing of it  as  hazardous Waste. The EPA 
expects responsible parties to consider institutional and land use 
controls as B possible remedial a ~ t 1 0 n . ~ ~ ~  

Protection of pubhe trust interests, such as wildlife preserva. 
tion and pubhe access. may foreclose institutional and land use con- 
trols BS remedial options As a result. military agenmes might be 
forced to adopt more expensive alternative8 to clean up hazardous 

State agencies pursuing their trustee obligations could 
drive up the costs still further by bringing actions to compel military 
agencies to not only remove the contammatian, but to restme the 
natural resources 3-0 

3. Resource Consemation and Recouery Act iRCRAl-Military 
agencies muet manage hazardous wastes they generate in actor. 

dance with the RCRA.3r' The Act has strictures governing the stm- 
age, treatment, and disposal of hazardous waste. It also imposes 
permanent joint and several liability upon waste generators far any 
harm to human health and the environment caused by the releme of 
hazardous wastes Although the EPA has overall responsibility to 
implement the RCRA, states can obtain RCRA authority from the 
EPA.37z That authority allows states to inspect hazardous waste 
fae~hties and to m u e  permits to control the operation of those facili- 
tm.  A state's RCRA authority extends to regulation of federal agen- 
c i a ,  including the Department of Defense. 

Congress amended the RCRA through the Federal Facilities 
Compliance Act (FFCA)3'3 Among other things, the FFCA waived 
federal savereign irnmumty with respect to procedural and substan- 
tive requirements of state hazardous waste laws. States can now 
enjoin federal agency hazardous waste operations, issue admimstra- 
tive orders regarding those operations, and impose fees, fines, and 
penalties against federal agencies for These 

3'ald 9 300 430(al( l) I~ni lDI 
36eA1 an EPA.controlled CERCLA mte, the EPA can disregard the s t s l e ' ~  rffem. 

mendstma uhen ~r belecre the final remedy Id § 300 5151d1t31 If a state feels 
atrongly enough about 11s position, ~f can challenge the federal decision m court 42 
C S C 5 9659 IWeyeil Supp 19931 

3i040 C F R 5 300.615(e)ll1 (19931 
3'142 U S C 5 s  6901-6961~ 11966 & W e s t  Supp 1993) 
s121d 5 6926 
3'3Pub L No 102.366, 106 Stat 1505 119921 [hereinafter FFCAl 
3'4ld 5 1021a). 42 U S  C 5 6961,al W e s t  Supp 1993) 
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enforcement o p t m n s  reinforce exlstlng CltlZe" S U l t  pravlr lons 
Citizens can sue for noncompliance with the R C W s  requirements. 
and affected persons can SUB to enjoin and force paities to clean up 
hazardous waste practices that "ma) present an imminent and sub- 
stantial endangerment to health or the e n ~ r o n m e n t . " ~ ' ~  

A question that remains unanswered by either the RCRA or the 
FFCA is whether  munit ions const i tute  hazardous wastes 3i6 

Congress E sens~tive t o  this I E S W  It directed the Administrator of 
the EP.4 to confer with the Secretary of Defense and state officials to 
decide the issue and promulgate regulations.a7' A recent federal 
court found munit ions were hazardous wastes for the 
purpose of a lamsuit based on the RCRA'r imminent and substantial 
endangerment provision 3 i 9  

Until the munitions issue E resolved, states may be able to use 
t h e r  public trust law to bolster their RCRA authority. States are 
free, ~n the absence of preemptive federal regulations, to impose 
more stringent standards upon hazardous waste generators that the 
RCRA imposes 360 Protection of public trust resources would justify 
such a move for hazardous uaste acti\ities that a f k t  the trust cor- 
pus By defining hazardous waste to include spent and dud mum. 
tians, states nould subject military training to extremely cumber. 
some regulatory requirements. which could include recovering spent 
and dud munit ions from the seabed 381 States can also use their 
public trust law to justify reducing the threshold, from imminent 
and substantial endangerment. to a lesser standard more protectire 
of public trust ~ ~ S O U T C ~ S .  In  either case, the impact on military 

3:'Sar 42 C S C 5 5  69 
3-5Haiardous waste 1 

1 rhrough 3 iollouing 40 C 
pr0cesr 

1988 d West Supp 19931 
e h e d  ~n 10 C F R  5 261 3 ,19921 Figurea 
roride a good m e n l e u  of rhe  definitional 

3--F'TCA supra note 373.  5 107, 42 US C 8 6 9 2 4 ~ 1  Ik'est Supp 1993, 
3 ~ ~ C o n n e c l i c ~ L  Coastal Fishermen's A i i n  Y Remingan Arms Co I n c ,  969 

ed Staler Court  ai Appeals for the Seeand Clrcull 
ns are hsrsrdoua a a ~ t e c  [ram the RCRAregulato-  

irerent Thus. under Rrrningtan Aims. neither the 
Iy claim that it has the power la regulate mll lrarj  

munitioni or training rmgea under B RCRA permil From LI judicis1 standpoint, the 
l i 6 Y e  remamr open 

3'942 U S C 5 6973 11968' 

mntra.y n igh t  be preempted Uhe the r  the slate could juaub ita c m l r a r j  pmrmoa 
based on a unsqve need to  protect IIJ t r y s t  corpus would present an inlereatingissue 
Of course the EPA ulfimatelv ma, oromulsare remlat ions that  declare munillone t o  
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training would be devastating 3a2 

4. Public A'uisonee Law-Regardless of whether the EPA finds 
munitions to constitute hazardoua waste. states may utilize their 
public nuisance statute8 to reduce or eliminate m~li tary activities 
t ha t  cause munitions to come to rest in public t rust  waters.383 
Nuisance law may also pmsent states with the ability to limit noise 
caused by military training, and t o  prevent military restrictions 
from interfering with commercial fishmg and recreation Congress 
has waived sovereign immunity for tort actions in the Federal Tort 
Clams Act (FTCA).384 Courts have found State public nuisance laws 
to meate cognizable causes of action under the FTCA 385 

Unlike actions brought under the RCRA. there would be no 
need for states to wrestle with whether munitions are hazardous 
wastee. Instead, they would only need to prove that  the military 
action unreasonably interfered with a public right Public trust 
interests, such as commercial fishing and access to the tmst  corpus, 
would supply the public rights in this equation States would have to 
demonstrate that military training causes some harm But a muTt 
may be inclined to reduce the degree of harm required m an effart to 
em in favor of preservation of public t m s t  interests. Because nation- 
al security is not a recognized public trust interest in state public 
trust law, the judicial balance would lean toward states 386 

The remaining issue in a nuisance action would be preemption. 
Once again, the outcome would turn on whether a direct conflict 
existed between military training and the state's enforcement of its 

likely be curtailed or eliminated 81 B result And without rhore exercmes. milllsry 
training becomea unrealistie-prepared"~~~ declines Naval  forcer sunply cannot 
train tor amphibious operatmns wlhaut  undersfandmg the full effects of iive.fire 
operations See genmlfj U S  MINE CORPS. FMFM 1 ,  IV~RF~CHTISG !Mar 6. 19691 
The gvll between training and combat becomes b o  wide to bridge when the time 
come8 to commit American rorcea to B C ~ B ~ .  

'3Calfarn~a rpectfically etates that ~ t b  m a ~ t a l  management p~ogram does not 
limit the atate's ability 10 abate a numnce CAL PLB Rc6 CODL 5 30005 11986 & 

3"26 U S C  55 1291. 1346lbl. 1346121, 1402ibl. 24Oltbi. 2411, 24121~).  2671- 
2680 (19881 

38LBarce10 Y Brawn, 476 F Supp 646, 662 ID P R 19791 afrd en part and 
"mated '"par( on other giounda, 843 F 2 d  38 ! l s t  C n  19811. m d  on other giovndr 
sub nom, Weinberger Y Romero-Barcelo. 456 U S  305 119621 

B federal publie trust doctrine existed, 
because national security would be B pmrected public inremit Whether B state 07 
mdwdual cltiren could ehsllmre m h t a w  f ~ u n m  under t h e  iederal common law of 

1994 svpp 

3i6A different result might ocmr  

numnce le anather matter A f&d c& mlght 6. reluctant IO create B redera1 ~ Y I -  
3 m c e  remedy because of the exmtence oi other federal law6 that govern coastal 
waters. e g , the Caaitai Zone Management Acr and the Submerged Lands Art f o r  an 
maiysir vifederal comman law and public nuliance see both 111mo11 Y Miluaukoe 
406 U S  91 119721, and Milwaukee Y I l l inois,  451 C S 304 119511 
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nuisance law If the state attempted to preclude military training 
entirely rather than impose reasonable restrictions on It. B COWI 

would probably find that the State l a w  was preempted Jj- 

5 Army Corps of Engineer Peirn~ts-In addition LO using their 
public t rust  laws to regulate military activity directly, another 
means states can employ to protect their trust corpora 1s to force 
federal agencies to factor state public trust law mto their land use 
decisions 

Both the Rivers and Harbors Act388 and the Federal Water 
Pollution Control charge the Secretary of the Army, through 
the Army Corps of Engineers  (ACOE),  with making decisions 
regarding the use of navigable waters Specifically, section 10 of the 
Rivers and Harbors Act authorizes the ACOE to issue permits for 
comtructmn, excavation, or deposit of spaiis ~n navigable water$, 
and for "any other work affecting the course, location. condition, or 
capacity of such  water^.''^^^ Under section 404 o i  the Federal Water 
Pollution Control Act, the ACOE 1s authorized to issue permits far 
the "discharge of dredged or fill material into the waters of the 
United States Federal agencies must secure pe~mi i s  in the same 
manner as private entities.392 

Permit decisions flaw from a two.step process The ACOE must 
first determine whether to BIIO\F the activity to proceed at all If so. 
then the ACOE determines what restrictions to place on the permit 
The vehicle the ACOE uses to make this decision IE known as "public 
interest rewew"393 That  review is a "general balancing process" 
which "should reflect the national concern for both protecrion and 
utilization of important resource8 '1394 Among the factors the ACOE 
considers in the public interest review are impact on ''Lflish and 
wildlife", ''scenic and recreational values"; compliance with the 
Coastal Zone Management Act; and "[alther Federal, state, or local 
 requirement^."^^^ Unrecognized 8s B direct factor in the public Inter- 
est review is national security. 
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The ACOE will consider state concerns about the pending per. 
mit eien if states do not have a separate permit requirement of their 
awn 396 This 16 so because "[tlhe primary responsibility for zoning 
and  land use m a t t e r s  rests with s t a t e ,  l o c a l  and t r ibal  
go~ernments."39~ State concerns will normall) prevail unless "signif- 
icant issue8 of overndmg national importance," such as "national 
security," are present in a sufficient degree to counter those can- 
cerns 3 9 8  Each public interest  review is  dist inct .  The weight 
assigned to a particular Factor "is determined by Its importance and 
relevance to the p a r i ~ u l a r  proposal "399 

These permit decisions afford states B dual opportunity to uti- 
lize their public trust law to regulate or affect military activities. 
First, they can incorporate their public trust laws into their coastal 
management programs under the Coastal Zone Management Act. 
The ACOE has to consider a consistency determination in making 
the  permit decision.4o0 Secondly, s ta te  officials can communicate 
then concerns abaut the proposed military activity and its effect on 
public tnmt lands and waters directly to the ACOE. An ACOE offi- 
cial 16 then faced with balancing state LnterestS against national 
security needs. 

Although some may discount this  opportunity because the 
ACOE is a Department of Defense agency, it gives the state yet 
another forum m which to advance Its public trust interests The 
ACOE is a distinct Federal agency, obligated to consider all factors in 
its public interest review Other Department of Defense agenmes 
should not expect the ACOE to rubber stamp their seetian 10 or set- 

tion 404 permit applications Additionally, unlike the case with a 
coneistency determination, the project's proponent IS not the agency 
evaluating the State's public t n x t  concerns 

6. Special-Use Ampnee DetermLnatLons-Similar to the ACOE 
permit r e v i e w  are the  Federal Aviation Administration's (FAA) 
reviews of requests  for designation of special.use airspace 401 

Special.use airspace consists of an imaginary three-dimensional box 
in the air that is restricted for a certain purpose, often military.*o2 

3P41d 5 320 41a1(31 
4 0 9 d  5 320 41hl 
'OISeetlan 307 of the Federal Aviation Act of 1958 p v e r  the FAA authont) t o  

designare s p e c d u s e  airspace 49App U S  C I 1348 111'eef 19901 
'0214 C F R  5 73 3 119931 
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Designations no% irom a formal rulemaking process 4 0 3  Military 
agencies have to petition the FAA to designate the airspace and sub- 
sequently justify its continued existence '18 annusl 

States habe the opportunity to comment a n  the ampace desig- 
nation They can attempt to cmvince the FAA that a hearing 1s 

necessary before the FAA renders B decision Hearings are dlsere. 
tmnaryTlo6 but, if granted. they are usually held "rn the vwnity of 
the affected airspace 

I n  designating special-use ampace. the FA4 mus t  consider 
"the requirements of natmnal defense, and of commercial and gener. 
al aviation, and to the public right of freedom of trans11 through 
navigable airspace."40s In 50 doing, It has  wide discretmn 409 The 
FAA can rewke or modify a special-use airspace designation "when 
required in the public ~nterest."~lO 

By submi t t i ng  comments du r ing  the  formal  ru l emak ing  
process, states can attempt to demonstrate the adverse impact that 
military aviation actwlties will have upon their public trust assets 
They can slso point to conflicts between the proposed designation 
and state law and policy For example, North Carolina has a p o l ~ y  
limiting special-use airspace designations over Its bariier islands 411 
If  states can persuade the FAA to hold a public hearing, they can 
broaden the scape of their challenge from solely admmetratlve to 
political, as well State e spous~ l  of public trust values tames consld- 
erable political weight. and may cause the FAA t o  scale down. If not 
deny, the military's special-use airspace request *12 

i. National Environmental Policy Act fXEPAJ-Federal agen- 
cies must consider the impact of their proposed actiritles upon the 

i n a M  PI 11 81 Lo 11 75 
*)'Id 95 I1 61 t o  I1 15, 13 19 
'OYd 5 11 66 
< o s M  5 11 6 1  
*o.,i 
4 0 ~ 4 9 ~ ~ ~  D s c 5 1347 [weeat 19901 
'o*in re Braniff A~nuaya. I n c ,  700 FZd 935, (5th Clr 

"O49App U S  C 5 1348'8, , W e i r  19931 
'1:N C ADMIK CODE T15A 0 l M  0902 (19921 State ampace  regulstloni are 

not  neceriardy preempted by FAA r d i s  See Count) of Uesrchssler Y County o f  
Greenwich. C o n n e c t i c u t ,  1 8 3  F Supp 1195 IS D N Y 19921. Wood Y C l t Y  or 
Huntsidle Alabama, 361 So Zd 1081 'Ala 19801, hircrait Owners and Pilow Aaei'n b 
P o ? A u f h o i i t ) . a l N e r Y ~ r k  305 F Supp 93 i D S Y  1969 

JWons lde r  the references to public tillst wIuei ~n the legslsl ive hi i tor)  a i the  
Coasta l  Lone Management Act S i r  136 Co\c REC H80i l -72  119908. H R E P  NO 
LO12 6upra n o t e  262 sf 16. 19 32 re'prznird m 1980 U S  C C A \i 1364. 4 3 6 1 .  4380 

mhk denied 7 0 5  FZd 
450 (5th Cir 19631 
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"human environment" in accordance w t h  the NEPA 413 Agency con- 
sideration takes the form o i  informed decision making through the 
use of detaded written analyses supported by environmental stud- 
ies. Three levels  of analysis are possible l a )  an environmental 
impact statement that  comprehensively covers the environmental 
impact of the proposed action and provides substantial opportunities 
for public comment and p a r t i c i p a t ~ o n ; ~ ' ~  t b )  an  environmental 
assessment t ha t  provides s u f f m e n t  Information to determine 
whether the proposed action will require comprehensive ana ly~ i s  via 
an environmentai impact statement, or %,herher the proposed action 
will not significantly affect the human e n ~ i r a n m e n r ; ~ ' ~  or (c) a deci. 
sian that  the proposed action falls within those actions that  the 
agency has determined m e  categorically excluded from NEPA analy- 
sis416 The NEPA mandates no particular outcome Instead, its pur- 
pose is to foster better decision making by federal 
Although encouraged to protect and enhance the environment,"8 
agencies are free to choose any alternative so long 8s their decisions 
are properly d o ~ u m e n t e d . ~ ~ s  

State public tmst  law plays a role I" the NEPA process At a 
minimum, federal agencies must consider the impact their proposed 
actions will have upon state public trust reso~rces.  In  addressing 
such impact, federal agencies must also consider the s~gn~ficance 
attached to those ~esources under state la\l,.420 This may shift the 
balance when federal officials consider various alternative actions, 
as NEPA requiresj21 

State public trust law n a y  also preclude a determination that 
the proposed action 1s categorically excluded from NEPA review The 
Department of the Navy's NEPA regulations disallow use of a cate- 
gorical exclusion when, among other things, the proposed action 
"[tlhreatens B violation o f ,  . law or requirements imposed , s t a t e .  

4L'40 C FR. S 1501 4, pt 1502 119531 

4L61d. 59  1507 Xb)IZ!Ini. 1505 1 
"71d. 5 1500 1 
"'Id 5 1500 llcl 
"PFoundafiananEcanomlcTrend.v Lyng.543 FZd 7 S i D C  Clr 199Li 
q 2 0 R i n h n  Y Coleman 394 F Supp 547 (D P C 15751 mod on orher grounds 

401 F Supp 661 State o f h a l s  are sure to  point this o u t  *hen they review the draft 
enwanmental impact statement or fhr findmg of no sgnifirant lmpacf 

'zi40C F R  5 1502 11,19931 

55  1501 3 ,  1505 9 
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for the protection of the eniironment'4>2.4s a result, federal agen- 
cies map hate  to allot the time and spend more money for environ- 
mental assessments when public tmst  resour~es are involved 

Finail? state8 can seek injunctive relief i f  federal agencies fad 
to comply with the NEPA.423 Failure to adequately consider state 
public trust resouices and public trust l a w  may cause a court to find 
the agency's actions deficient 

8.  Cooperotiue Land Use Agreements-Federal land use policy 
encourages military commanders to enter into cooperative agree- 
ments with state governments to better manage natural resources 
on military installations 424  This may prove a useful tool in negotia- 
tions to expand military training areas in America's coastal areas--a 
means to ensure states that mihtaq commanders will heed rather 
than ignore environmental  concern^ But military officials should be 
careful when negotiating an interagency apeemem of this nature. 
States may insert language into the agreement that appears innocu- 
ous yet applies state public tmst  principles to military land use deci. 

Consider the holding m National Audubon Societj c Superior 
Court of Alpme County.426 California's Supreme Court mled that the 
State Water Resources Control Board could not divert water from 
Mono Lake's tributaries without considering the impact of t ha t  
diversion upon the public tmst .  lncorparatian a i  State public trust 
principles into an interagency agreement might produce the same 
result. State offiaalr, as tmStee6 for the public. might have a quasi. 
due PTOCBSE right to compel military decision makers to at least JUS. 
tify in writing their land use If the threshold that tng- 
gered such quasi.due process right was low enough. military com- 
manders would have to justify them decisions in cases uhere neither 
NEP.4 nor Coastal Zone Management Act determinations were nec- 
essary 

Sl0"S 

42%afional Audubon Sac') Y Superior Court a ih lp ine  Court!, 668 P 2 d  i o 9  

~ ~ ~ P L B L I C  TRUST D o c m \ i  S Y D ~  note 10 a t  242 
Cal 19831 See  s u p m  t e x t  ~ccompan)lng notes 64-79 
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9 I n ~ e r s e  Condemnofion-Military activities that disrupt the 
use of nan federal lands to such a degree that people can  no  longer 
use those lands for a reasonable purpose can result ~n a partial, 
unintentional taking of those This 1s usually established in 
an inverse condemnation action brought by the property owner. 
Typically, inverse condemnation OCCUTS when military aircraft over- 
tly non federal lands et low altitudes and with such frequency and 
noise that the lands below cannot be used for anything but growing 
crops When inverse condemnation occurs as a result of aircraft 
overflights, the federal government obtains a navigation easement 
in the air above the property.4z8 

Other invasions of nan federal property may slso allow for 
inverse condemnation.42s In the context of this article, states may 
have a partial taking claim if they can prove the buildup of spent 
and dud munitions on the floor of the m a r g r a l  sea renders those 
lands useless far other purposes, such as commercial fishing430 A 
literal interpretation of the Submerged Lands Act vests coastal 
states with ownership of those lands, so it would appear states 
would be the proper parties to assen those claims.'31 

Military agenem could counter inverse condemnation claims 
~n three ways Fimt, they could dispute the degree of i n~as ion  of the 
property. Secondly, they could argue that the paramount right of 
national defense, as expressed in the Submerged Lands 
includes the right ofthe United States to partially take lands as nec. 
essary for military preparedness. This argument is weakened by the 
subsequent provision in the Act that states the federal government 
will purchase natural resources found m the marmnal sea from the 
states.433 Finally, military agencies could argue that the states have 
control, but do not own, the marginal seabed. An affirmative defense 
of "onownership would force a court to resolve the question that the 

'27The seminal case ~n this area LS United States j. Caushy, 328 U S  256 

Wrannzng,  654 F2d  88 See oim Army regrlatian on uninlenti~nal eondem. 

' % 3 2 C F R  § 644 lOZ(19931 
*3Vhe Submerged Lands Ael increases the likelihood or B succersful Lalung 

elsim ''It denier tho right a f t h e  National Government La Lake and YO* any element. 
an the bed of  the acean meer iaw for national dofense, xlfhout paying therefore an 
accordance with the law of eminent domain" H REP NO 1778. 80th Cons , 2d Ssss.. 
119501. repnnled an 1953 U S C C A N 1463 State lands a n  "property" within the 
mesnlng of the Filth Amendment United States Y 50 Acres o f  Land. 469 U S  24 
'19841 

119461 L e  m!sb Branning Y United Statea, 654 F 2d 88 1Ct CI 19811 

nation. 32 C F R  5 644 1031a) 119931 
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Supreme Court has danced around for many years 
can actually own the lands beneath the oceans 434  

C Citrzens'Suit to Challenge %!e Public Trust Dec ismns 

Scenario: State and militog offmals h a u  concluded o license ogree- 
ment that authorires mil i t ap  liie-fzre troining in a stotek coastal 
region. k i n i n g  ut11 affect public trust resources and impinge upon 
public nghts  of access and naugation, but the s!ate agency is  cam- 
fortable that the agreement contains sufficient restricttons to preclude 
ani. losting harm to  the trust corpus An aetice ci tuens 'emmmmen- 
tal organization disogiees w t h  the stole agent)  I t  brings suit to 
enjom actions under the agreement 

This scenario contemplates citizen enforcement of public trust 
rights. It LS in this situation that the problematic nature of citizens 
being both the trustees and beneficiaries of the t m s l  comes into 
plaj  431 As indicated earlier. courts have found that citizens habe 
standing to challenge governmental decisions regarding public tmxt 
resources 436 If the federal government did not opr to mter\ene in 
the action on its own, the citizens might be able to otherwise farce 
joinder under the Administratlie Procedures Act 43i 

The primarv question in this t p e  of challenge 1s uhether the 
citizens can convince B court that the state agency's action is tanta- 
mount LO alienation 438 If 50, the court would carefully scrutinize the 
t r a n s a c t i o n  to de t e rmine  i f  t he  alienation w a s  m the  public 
~ n t e r e ~ t . ~ ~ ~  Pnor  federal and state agency decisions irould carry lit- 

'34See aupra text aicampanjmg naier 299-309 A court could spplil h e m  s t i l l  
further and find that the iraiei  ha,e  superior interest ~n the lands thatwrtdes  cam. 
pensarian for partial talungb \+>de that q ~ e  of finding might be the molt  expedienr 
way to  rezdve the I S I Y ~ ,  1t Y O Y ~ O  do Ibttle to  clarify fne parameters of the redera1 gav- 
ernmenf'i p ~ i a m o v n l  p a e r r  I" the margnnal sea 

' 3 6 S ~ e  supiu rex, ~ e e o m p s n ) m g  "ores 62.103 
436See s u p m  text Bcmmpanymg notes 104-48 
'3'6L'SC S5701-i06119681 
'3eC1tnens might do this by iniroducrng e%idenre Lhsr milzrsw exerriies dam- 

age public fmsf reeource~ to  nueh B degree 86 LD render them uselei8 for their Infend- 
ed p u ~ p o s e s  This argument would be difficult to  sustain because i t  reguirei the 
plamfifie LO demonstrate prospecuie harm i n s l o p i n g  to  other  milicsrv frainrng 
meas would pmve dificult an light of judicial determinat ion8 that mil i tan 8 c U ~ l i l e i  
may ~etus l ly  prererre t h e  environment See Barcelo > Brawn, 478 F Supp 646 
ID P R  19791 afi'd m par t  bacafsd an POPI on arhrr ground3 643 F2d 35 ' 1st  Cir 
1931,. i e r d  on othrigmunds s u b  nom Wmnberger > Romero-Bsrcelo 156 U S  305 
119821 
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tle, if any, weight!4o Military use of public trust lands should not be 
found violative of the pnmary purpose test, as national security 1% ~n 
everyone’s interest. Military training 1s the e ~ ~ e n c e  of preparedness 
for combat As opportunities to train decline, so does the security of 
OUT nation. Nonetheless, a cowt could treat the United States a3 a 
proprietor in a real estate transaction rather than as a sovereign. 
This depends an congressional intent and the nature of the federal 
interest in the land.441 If Congress expressly authorized the militaly 
agency to acquire the land for national defense, then a court would 
probably treat the United States as B sovereign On the other hand, 
if a military agency simply obtained a license from a state agency to 
use public trust lands, a court might take a more narrow view. 

The citizen8 might then successfully argue that  the s ta te  
agency lacked authority to conclude the agreement Citizens could 
assert one of two legal theories for this proposition. First, the state 
legmlature unconstitutionally delegated its alienation authority to a 
state agency442 Secondly, the citizens could argue the state agency 
exceeded it8 delegated power, , . e ,  Its action was ultra “ires. If, on 
the other hand. a court found the apeement was a mere license, It 
would likely reduce its level of scrutiny to B review for abuse of 
agency discretion. 

D. Federal Accommodation ofStore Interests 

One aspect of federal-state relations for which military attor. 
neys should be prepared IS accommodation. It may play a large role 
in any actual conflicts that  parallel the scenarios just  described. 
Assertion of superior federal authority over coastal lands and waters 
mns counter to a visible federal policy that seeks to accommodate 
state interests. This policy extends to all three branches of the feder- 
al government. 

Federal courts have subordinated federal rights to  s ta tes  
through narrow rules of States have been allowed to: 
build bridges that interfere with navigatmn;‘4‘ regulate fishing in 
United States territorial wa te r~ ;~45  and control the anchorage and 

440Lake Mach F d n  Y United Stater Army Corps a i  Engineers. 742 F Supp 
441 (N D IIi 19901 Underlymg this coun’8 d e c i s m  t o  disregard federal and state 
agency determinatians was LLB deealon tc disregard the ullmate v m e  of the people. 
the lllinai? Lepriatvrs This harken6 back to l l l i ~ i s  Central 

4 W e e  s u p m  text accompanymg nates 16.21 
‘42Seeauppra note 146 
“5See dupm text accompanying note6 157.91 
“‘Gilman Y Philadelphia, 70 U S  13 Rail 1 7 1 3  ,1865) 
“SSlurmtes v flonda, 313 U S  69 119411. Manchester v Yanachusets ,  139 

us 210118911 
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moorings of boats in m e a s  subject to Coast Gunrd aurhorityi46 In 
the area of environmental regulation. s ta tes  have been able to 
require that federal agencies obtain state permits.4i: 

Executive branch policy 1s also accommodative During the con- 
troversy over o i l  ~n offshore uaters, President Truman signed the 
Pac~fic  Marine Fisheries Compact to al lo i l  California. Oregon. and 
Washington to regulate fishing ~n coastal  waters  c 4 8  President 
Clinton made federal agencies subject to the chemical reporting 
requirements of the Emergency Planning and Community Right to 
Know in an effort to p v e  state planners R better idea of what 
chemicals we present in their communities President Reagan 
even signed an executive order that  requires federal agencies to 
adapt federalist policies Executrve Order 12,612 *jl Among other  
things, Executive Order 12,612 establishes a presumption of state 
sovereignty "Iiln the absence of clear constitutional or  statutory 
authority [to the contrary1 "462 To implement this policy, Executive 
Order 12,612 requires federal agencies to conduct B -'federalism 
assessment'' of an? proposed ~ ~ I I C E S .  replat ions or legmiation 453 

In those Instances when both the executive a n d  judicial 
branches have found it proper to subordinate s a t e s '  environmental 
requirements to federal power, Congress has responded by adjusting 
the balance to favor the states. Congress responded ~n this manner 
following the Supreme Court's ruling ~n C'nited Stotes L. Cali-  
f ~ a i n i a . ~ ~ ~  The result was the Submerged Lands Act Congress also 
amended the Coastal Zone Management Act in 1990 to overturn the 
result of Secretary of the Intenor L- C a l i f o r n i ~ , " ~  rhereby extending 
state influence over federal activrties Lastly. Congress responded to 
the Court's findings that neither the Clean Ai Act nor the RCR4 
completely waived sovereign immunity, with amendments to reverse 
those findings 4% 

19931. Beveridge v Leula 939 FZd 859 r9rh Clr 1991 
"6Murphy v Department a i  Natural Resources. 837 F Supp 1217 I\VD Fls 

"'Cali iomia Coartal  Cnmm n Y Granite Rock. 480 U 5 5 7 2  5 6 0  ,19871 

"861 Stsf 419 1194 

'SDExecOrderNo 12,856. 38 Fed Reg 41961 11993) 
*slExec Order No 12 612, 62 Fed Reg 41665 119681 
4bJfd 5 2ri 
'said § 6 
'"332 U S  19 11947 

4""S.r Ohia 1 Departmenr of Enerw, 112 S CL ,627  11992 

%2 u s c 5 5  : I O O ~ - ~ I O ~ O  (1988 & v k s t  1993, 

'56464 u s  312 (1984, 
Harcock I P a i n .  

426 U S  L6i 119761 These cases prmipirared amendments to  m e  Clean *I, Art ~n 
1977.  Pub L No 95 95, 91  S t a t  685. a n d  t h e  R C R A  11 1992 Federal Facilifieb 
CompimnceArr  Pub L Sa 102.386, 106Stat 1605 ,1992 I 



19951 PUBLIC TRUST DOCTRINE 151 

Policies af accommodation m all three branches of the federal 
government make It difficult for military leaders to effectively w i c e  
their concerns over state impairment of coastal training activities 
Even if those concerns funnel their way out of the Department of 
Defense and meet with the president's approval, it is unlikely that 
Congress would respond f a~orab iy .4~~  

V. Recommended Action-Exclusive Defense Areas 

Despite this hesitancy to use federal power to eclipse that  of 
the states. there IS a need for coastal training areas that give mill- 
tary commander8 sufficient flexibility for realistic training This 
need will grow as pressures on coastal areas increase and military 
budgets decline. Appended to this article is a draft bill that would 
create ~ X C ~ U S L V ~  defense areas in the marginal e a .  If enacted, the 
statute would place certain marginal wateis under the control of the 
Department of Defense as an exercise of the federal government's 
paramount powers. Militaly actions would be subject only to review 
by other federal agencies. States would have no role in these mat. 
ters under the Coastal Zone Management Act, the Submerged Lands 
Act, or their respective public trust laws. 

Support for this type of legislation is likely to be sparse, unless 
the United States is suddenly thrust into a large armed conflict 
Unless that happens, accommodation of state Interests will contin- 
ue But there is another alternative A court could wrest control of 
trust assets in the marginal sea from states by creating a federal 
public tmst  doctnne. 

VI. Is There a Federal Public Trust Doctrine? 

There is not B recognized public trust doctrine in federal corn- 
mon law, yet the law IS poised to move in that  direction. Federal 
land use Statutes recognize many of the same interests that the pub- 
lic tmst  doctrine seeks to uphold. People are calling far a uniform 
System to ensure the wise use of lands and waters. Judges, for a 
long time, have referred to the federal government as generally 
holding public lands and waters in trust for the people Within the 
geographic reach of the state public t m s t  dactrme, the federai gov- 
ernment has its navigational servitude: a dominant interest in land 

~ ~~~~ ~ ~ 

'"Enlike the states and prwafe interests, the militaly larks B farms1 m p s -  
 mal labby S REP So 133, 83d Cong , 1 s t  S e h s ,  119531. rrpr incsd I" 1953 
U S C C A N  1643 
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very s ~ m i l a r  IO t h e j u s  publicitni G i i e n  the appropriate facts. a 
court could expand the n a i l g a t l a n d  servitude into B federal public 
trust  doctrine as a loglcal progession of the Ian, 

For many years Supreme Court justices have referred to the 
federal government's obligation over public lands and waters 8 s  a 
trust  obligation 45a The manner in which they use the word "trust," 
however, IS most often casual and with little elucidat~on."~ S o  dis. 
t inc t ion  h a s  been made  between public l a n d s  a n d  navigable 
waters-these offnand references to a trust appear to apply to both 

L?&n called upon to actually render a decision about the exis- 
tence of a federal public t rus t  docrrine, loner court judges have 
moved more cautiously In its suit 10 force An Florida to remove the 
debris from a fallen jetliner ~n the Potomac River, the  District of 
Columbia belatedly attempted to assert a federal public tmst  claim 
on appeal The court responded. 

Our decision not to consider the District's public trust  
clsim 1s remforced by our belief that the argument tha t  
public t m s t  duties pertain la  federal navigable water6 

'Ssilahana x Texas. 374 U S 272.  273-74 1954, (per curium) United Starer \ 
California 332 U S  19 39-40 1194ii. l in i red Skates L Sa" Franilsco, 310 U S  16 29 
(19391, Light > Lnifed Srates. 220 L S j23 19111. Shivel) b Baulhy, !52 C 5 1 30 
116931, United SraLei b Trinidad Cas1 Co I37 0 S 160. 170 ,18901 ('All the public 
lands a i  the nation are held in fmst far tbe peap!e o i f h e  u hale cauntv ' l  

'5PSonelheleia s ~ m e  commentator! E*? fhsf  a lederal public m a t  doctr ine 
exists 

Selum supra note 14. sf 10 Whde Se1i.n '~ d m e r i a t m  1s an mvslvahle resource 
regarding t h e  historical perspective a1 public tmst Isw and policy, her ideniificstian ai 
public trust decisions IS Loo braad The authors o i  the Publie Trust Docliine lee  
PUBLK TRUST D O C T R I ~ E .  supra note 10, uere mare careful Wmle they hemn lheir 
chapter on federal-stele r e l ~ L ~ ~ n i  uirh the assertion that "the federal government 
Ihasl public h i t  reiponiihiliriei i t i d love r  r m t  lands. waieih, and i e m ~ r ~ e 8 '  id at  
299. they lsters~are 

At the ,em least Lrlsfel c ~ a s r a l  managers should fake the posifim khat, 
despite rhe relafive p8ue)t) o f . a w  on the subject. both State and iederal 
gasernmenii  re pmumptiiely hound to  hmar the puhhc tmst I" m y  
rhorelands r h e i  contral, an absence 01 an) clear eridence 01 congeision- 
a1 m m n i  LD the c m i r a v  

Id at 313 
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raises a number of very difficult issues concerning the 
rights and obligations of the United States (which 1s not a 
party here), the creation of federal common law, and the 
delegation of trust dunes to the 

Rather than create a federal public trust doctrine, some judges 
would prefer to rely on federal statutes As noted above. many feder- 
al statutes have public trust valuee imbedded in them, 30 courts see 
no need to address similar issues in a common law vice statutory 
context.461 

Two casee have holdings that recognize a federal public trust 
doctrine: In re Steuart Panspor ta t ion  Company462 and United 
States L. 2.68 Acres of Land 463 In Steiiart, the  court found the 
United States and V i r p i a  had claims based on either public trust 
law, or a parens patriae theory to recover money damages for the 
destruction of waterfowl caused by an oil spill The court's analysis 
is brief. It recognized that the governments did not own the birds. 
Unwilling to leave the birds unprotected, however, the court found 
them a resource protected by public tmst  law. 

The issue in 1.68Acres was not enforcement of a federal right, 
but a condemnation action by the federal government. The court 
found tha t  t he  United S ta t e s  had t a k e n  the  land from 
Maseachusetts subject not to the Commonwealth's public t rust  
interest, but subject to  B joint public trust interest It found the 
United States and Massachusetts were mtrusteei of the same tmat 
corpus. The federal government's trust duties pertained to tom. 
merce, navigation, and national defense, while the Commonwealth's 
duties pertained to all else. 

At first, this division of trust duties and respaneibdities sounds 
appealing-a nice compromise. Bu t  a closer look finds i t  both 

4 b 0 D i i r n ~ t  of Columbia Y Air Flarida, h e ,  750 F2d 1 0 7 7 ,  1076 D C Cir 
1 Lild .""_, 

46lCansematmn Law Foundation Y Watt. X U  F Supp 661 'D M s o b  1963,. In 
thia esee, the murt found that the S m e r s ~ ~  o i  the I n t e r m  d a t e d  the C o a d  Zone 
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impractical and unsound As the d 
on Justice Black's opinion in Cnited States c. Cai+%rnia,464 it LE best 
to start there to UDCOWT the flaws m the cotrustee theoq. 

Justice Black was moving toward a federal public trust doc. 
trine. \\%ether he did EO unwitting], or purposely stopped sharr of 
such B move will probahly never be known Bu t  consider far a 
moment his decision and the events that took place in its aftermath 
they loaselg fit into a public trust paradigm Justice Black found the 
coastal areas of the United States irere of pnme importance to ihe 
federal government for nananal defense and international relations 
purposes He intimated the resources underlying coastal w a e r s  
were held in trust for the benefit of all Americans Individual states 
were not legall) competent to  control the exploitation of those 
resource~4era lue  the corpus of the trust-because they did not ac t  
for the benefit of the entire citizenry of the United States as trust 
beneficiaries. 

Congress responded to Cnited States i California with rhe 
Submerged Lands Act. In thar Act, Congrear. an behalf of rhe sover- 
eign people determined that states could play an appropriate role m 
the  administration of natural  resources in the marginal sea.  I t  
declared the rtates owned the lands under the marsna l  sea, subject 
to the exercise of certain paramount authority by the United States 
This appears consistent uith the Court's treatment of alienation of 
public trust lands in Illinois Centrai Railroad L.. Zll~nois. only a leg- 
islative body representative of the entire benefiemnes can alienate 
public trust lands. and then onlr when to do EO "promotes the Inter- 
est of the public' or does not "substant~al[lyl impair . . . the public 
interest in the lands and uaters remaimng"466j Here. Congress was 
certainly the appropriate legiclatwe body t o  take action. and its 
action arguably promoted the public interest 

Thus, both the Supreme Court's and Congress's treatmenr of 
the dispute over 011 in the lands under the m a r p a l  sea 1s roughly 
consistent with a federal public trust doctnne But the parallels end 
there. Rough consistency le not legal equivalency 

If B federal public trust doctnne exists, I t  must fit within the 
framework of the Submerged Lands Act and the judicial decisions 
that surround i t  Returning to Gmted States I. California. Justice 
Blacks reference to the federal go~ernment holding lands "in trust" 
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for the American people must be taken in context 466 He used those 
nards  in response to an  argument by California that  the United 
States had sat on Its rights. In voicing his disagreement, Justice 
Black noted that  the equitable defenses of laches, estoppel, and 
adverse possession do not bar a claim by the United States. The fed- 
eral gavernment'a rights cannot be abridged by persons nut autho. 
n r e d  by Congress to waive them This is a principle based on sover- 
eignty, it 1s not unique to  public trust law.467 Additionally, the way 
in which Justice Black used the word "trust" was as casual 8s ~n 
other relevant Supreme Court opinions.468 He certainly made no 
effort to directly connect his paramount powers doctrine to the pub- 
lic trust doctrine. 

Paramount powers theory differs from public t m s t  law in that 
It connotes no obligation to preserve trust iesour~es or to use them 
wisely. All Supreme Court decisions that  use trust-like language 
concerning public lands mve Congress unlimited authority to make 
land use decismns."5 No judicial check on iegislatire power resides 
in the paramount power theory This directly contradicts the Court's 
own role in Illinois Central. 

Indeed, the Submerged Lands Act simply gives the coastal 
states the natural resource8 and submerged lands under the mar- 
mnal 388 to use as they wish. True, they cannot impede navigation, 
commerce, or national defense, but these federal interests do not 
stand in the way of utter de~let ion of a Onlv the indi. 

all the people, 1s not t o  be depmed  af those mtererts b) the ordinary 
eaurl mleb designed partievlsrly for pn%,ate disputes mer indis~dually 
a r n e d  piecee of property, and oETlrer~ r h o  h a w  no authority at 811 t o  
dispose of Go>cmment  property cannot by their canduer c a u e  the 
Gavemmenf Io 10% I ~ E  valuable ngh t s  by their acqmascence. laches. or 
United Starea Y California. failure to  set. 

332 U S at 40 lemphaaia added, 
4b'Unired Stater Y Surnmerlm. 310 U S  414 11540,. Guaranty Trust Co of N Y 

v United Stater. 304 Lr S 126 11538). United Stater Y Yes Orleana Pee Rj 248 r S 
501 81519i 

*BE.%. ?,,"r" nntc 411R . ~. ~ .. 
*dWmted States Y San Francisco. 310 U S  16, 25 115351 <"Thus, Congress may 

conbritufionally limit the diapocitmn of the public domain t o  8 manner consistent 
with its ~ X S  afpublic pohc) ') h h u a n d e r  ,, 'R4, 257 0 S 286, 336 119361 ('The 
United Sfaten o ~ n ~  the c o d  OT the d v e i .  01 the lead. 01 the oil. n obtains from IC? 
land.. and >t lies ~n the dibiretian ai Congrecs, acting ID t h e  public ~nferert.  fa derer- 
mine hou much oi the public property I t  shall diipoie"),  Light ,, United States, 220 
U S  623 637 11511) C U l t  18 not for courts t o  :my hou tha t  fmst shall be admima. 
tered That 1% for Congress t o  determine."#. Shwely Y Bowlby 162 U S 1 :1853, (fed- 
eral gmernment can sell submerged lands $0 prnate parties while balding lands m 
tmst for future btalee) 
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vidual stated public trust laws do that-Iaxs that states can weaken 
without federal intervention Coastal s a t e s  are thus free under rhe 
Submerged Lands Act to use littoral resources without regard to the 
needs or desires of the inland states 

This freedom contravenes the public t rust  doctrine Public 
trust law requires governments to preserve tms t   resource^ ior use 
by all beneficiaries, not a select few"' While Illino~s Central implies 
that a state can delegate Its public trust authority to a municipal 
government for a short tune, the decision does not authorize com- 
plete abdication of state auihority over submerged lands and their 
resources Had the United Sfotes  ii. California Court created a feder- 
al public trust doctrine, lt would have had a correspondrng rule 
against abdication of power to lesser governments The Court would 
then have been forced to strike dawn the Submerged Lands Act as 
an unconstitutional extension of congressional power. This did not 
O C C U T . ~ ~ ~  In  fact, m Alaboma ~1 Texas, the Court found the Sub. 
merged Lands Act constitutional precisely because Congress has 
unlimited power over federal property 

the co- 
tms tee  concept lt espouses IS impractical One sovereign has to 
decide what LE best for the trust, not two A p n t  decision by sover- 
eigns, with sometimes divergent mterests, begs ior compromise 
And, compromise decisions would serve only to gradually diminish 
the trust's value 

The method the I 58 Acres court suggests for dimding trustee 
responsibility 1s equally unsatisfactory By limiting the federal 
sphere of concern to national defense, navigation, and c o m m e r c e  
commerce in the sense expressed in the Submerged Lands Act-the 
United States lacks the power to protect the trust carpus far a11 
Americans. On the other hand, to use a definition of commerce that 
1s as broad 8 s  current interpretations of Commerce Clause pav'er 
leaves the coastal States with virtually no role in the administration 
of the trust 

Aside from the unsound reasoning of 1.58 

*Wee Alabsma Y Texsr. 374 U S  272 ,19341 (per mrium)  (Black & Douglah 
JJ., dissenting). Borough of Neptune City Y Borough of Awn-by-the-Sea 294 A 2d 47 
f N J  19721 

"Vusrlce Black tmk issue with the Alobama Y Texas per curium deemion bul 
as slated ~n the rext, m e  cannot  c o n ~ ~ l ~ c f  a federal public trust doctrine bared on the 
L h l r d  States u Cali/ornm decrrm d o n e  . .  

. . .. 
misread 158 Arm& SP oubiecting &e' federal government to  state public r&r law snd 
used that as >t i  bails t o  disregard the opinion 





158 MILITARY LAW' REVIEW [Vol. 150 

Courts could utilize a federal public trust doctrine to ensure t rust  
values were not denigared by gaps between the statutes or  techm- 
c a l  loopholes ~n a single s ta tute  Additionall>. when t \ \o  federal 
statutes conflicted. courts could call upon the federal public trust 
docrnne to eflect B balance that best preserved the trust carpus 4e2 

I t  IS now apparent that although a federal public trust doctrine 
does not currentl? exist, such a doctrine could be of value One ques- 
tion remains, however How can a court create a federal public trust 
doc t r ine  t h a t  does n o t  conflict n i t h  the  purpose  behind  t h e  
Submerged Lands Act? The answer may lie in expansion of the fed- 
eral government's navigarional seriitude 

Every piece of land, p r i i a t e  or governmental, underlying navi- 
gable waters E subject to the federal government's dominant nawga- 
rima! servitude. In  this manner. It IS like B state'slus publicum 
There are, howeier. differences between the two The na\igational 
servitude creates no right in the people Its p n n c p l  purpose IS to 
foster navigation. bur 11 may reach into those broad areas of public 
c o n c e r n  embraced by Congress  E Commerce Clause power c s 3  
Additionally, the semirude imposes no limit on congressional powers 
to alienate lands beneath navigable Uaters 

These  differences do n o t  c r ea t e  a pa i t icu lar lv  large or  
unbridgeable gap If limited t o  waters seaward of the low Hater 
mark.(e4 the federal government's paramount powers come into 
effect la5 By lmkmg the navigational servitude with paramount 
powers theor); all but one of the differences disappear 

doe; hare a i u b b t a n t d  and  in iome areas. de ia i t ahng ,  effect on intersrare corn. 
merce, State o1AlUaska L Urnfed Stater 662 F Supp 455 iD Alaaka 1967 a f rd  851 
F 2 d  1401 ,5fh Cir 1989 #court  can consider shallow draft retreatianal boars-not 

I" fact, 

c o a i t l i n e  86  belongng to the states Pollar 
See nlbo Unrfed Stales b Cslliarnla, 332 
t i ~ t j u s l  codified that wealmerit I t  IP ?lea 
n a i w t m a l  rerwtude there, Leu,% Blue 
11513, bur Jurfrre Blacks pi ramauni  poxerr dacrnne applies ~ n l y  r e w a r d  oi the 
coast hguably,  the Subrrerged Lands .Act extended the iedersl goiernmenl3 ~ 8 7 % -  
m m n i  p o a i r i  rnland because II maxer no dlrmciion I" seciion 61a, betueen the fed- 
eral goiernment'r nghrr in inland I , ~ ~ P U L  ieauard r a t e r 8  I chose lo l imit my argi 
menr far t h e  creation af B ieoeral p u b k  t r d r t  

"'Histancall), the Supreme Ca~n has treated naingable wafers inland of tho 
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Justice Black created the paramount powers doctrine based 
upon the premise that  no person or  government owns the lands 
underlying the worlds oceans These lands are far 811 the people to 
enjoy Yet to provide for their care and ensure their proper manage- 
ment, Justice Black realized they must be controlled by sameone. 
Because these resources are primarily utilized for interstate and 
international commerce and comprise an area r i ta l  to national 
defense, he reasoned the federal government was the logxal choice. 

The Supreme Court  has never expressly repudiated Justice 
Blacks ownership theorya86Aiienation of large portions of the mar- 
s n a l  seabed to B private party would directly contradict this theoly 
Thus It E a simple task to limit alienation of the m a r p a l  seabed to 
the same exceptions placed upon lands subject to public trust law by 
the Court in Illinois Central. 

Preservation of the reb~urces in the marsna l  seabed was the 
primary reason behind the Court's opinion in United States  u .  
Califoinia Because courts have already held that the navigational 
servitude encompasier commerce and those things that eubstantial. 
ly affect commerce. it would not be difficult to expand the servitude 
to encompass all of the interests protected by the public trust doc. 
trine. Both are creatures of common law; both can change to reflect 
the needs of saciery 

Balancing 1s also a part of the paramount powers doctrine. The 
Supreme Court did not expect the federal government to authorize 
the wholesale exploitation of offshore 011 deposits when it ruled 
against California. That was the federal government's chief fear if  
the Court left the deposits m Califorma's hands. Rather. the Court 
had t o  anticipate Some balancing of interests would occur when the 
lands came under federal control By combining this implied need to 
balance under Umtniied States u California with the express need to 
do so in the case of the navigational servitude, one arrives at  the 
t p e  of balancing of interests expected under public trust law. 

Missing from this merger of paramount powers theory and nay. 
igational servitude law is the public's right to contest land use deci- 
sions under the public tmst  doctrine. This deficit can be overcome 
by borrowing federal common law standing rules and incorporating 
them into the newly formed federal public trust doctrine Standing 
reS8 primarily on whether the plaintiff has an interest within the 
"zone of interests" the federal law seeks to p r~ tec t .~a '  Courts tend to 
answer t o  this question liberally. Society has a high degree of eon- 

Submerged Land! Act IS dif icult  See supra notes 226.33 and ~ c c o m p s n ) i n g  text 
486Nev~rthe le~s  weonciling oonownership with the const i rurmnal i ty o i  the 

'e-Fnends a l the  Eanh Y Navy 841 F2d 927.  932 19th Cir 1968 
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cern for the emironment  and Courts appear unwilling to thwart that 
concern through rigid standing  rule^ 4 E 5  Like the assets in s ta te  
public trust corpora. the assets m the m a r p a l  sea are there for all 
people It would be absurd to entrust  the management of those 
resources to the federal government and then r e s tmt  people from 
contesting their misuse Instead, I t  would make perfect sense to find 
preserration of the marglnal sea and its T ~ S O U ~ C B E  within the zone of 
interest of ever) American, and allow each mtizen the opportunity to 
enforce federal public trust law.489 

Last among the hurdles to surmount m creating B Federal pub- 
lic tms t  doctrine applicable to the mardna l  sea IS the Submerged 
Lands Act This 1% not easily overcome. That  Act's purpose was to 
return control of the assets in the margmal sea to the coastal states 
Creation of a federal public trust doctnne would tend to reverse the 
situation once again. \Pith the help of a little writer's I ~ e n s e ,  howev- 
er, this apparent contradiction can be made to vanish, and the last 
obstacle overcome 

Imaglne for a moment that a federal public trust doctrine was 
firmly in place before the Rderal.rtate dispute arose over offshore 
011 Faced with the same decision over control of 011 deposits off 
California's shoreline, the Supreme Court would have reached the 
same c o n c l u ~ ~ o n  It did m Lhited States v California, but for B differ. 
ent r e a ~ o n  As a part of the federal trust corpus, there would hare  
been no doubt that rhe federal government had the clear right to the 
o i l  California would have been on notice that the federal govern. 
ment had B dominant meres t  in the land, a iedersljus publicum 
Imagine Further, that Congress recogmzed the validity of the Court's 
decision But, as the body vested with the people's will to manage 
the federal trust corpus, Congress thereafter determined that it was 
in the best interest of the people to delegate management of 011 
deposits in the margmal sea to the coasal states. With less fanfare 
and emotion than actually occurred, Congress would have then 
enacted the Submerged Lands Act 

'"This IS *e!! brought out in Humane Society, Hodel. 840 F2d 45 1D C C u  
19881 Hodel malyres t h e  United StsLea Supreme Couri's treatment of standing ~n 
environments1 ~ c i i o n s  in Sierra Club Y Morton 406 C S  727,  119ill. and United 
S t a r e i v S C R . 4 P  4 1 2 C S  669119721 

'a*One could ~ r w e  this  would overuhelm alreadv overburdened federal court3 
I d s s g i e i  There IS na'maney that h u e  from pubhc t r k r  litigation The remedy IS til 
correct mibmanagernenr or to  halr a pmticular project For this reason. I b e l ~ e v e  
enforcement of B federal ~ u b l ~ c  t u r f  doctrine would fsll til those ~ u b ! i c  rnlereit . . . . . . . . . . . . . . . . . . - . . . 
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Vlewed ~n this way, the Submerged Lands Act > s  a narrow 
statutory exception to federal public trust law: an exception to the 
rule that the federal government must manage tmst  resources. A5 
with other ownem of lands encumbered by the public t rust ,  the  
coastal states have only a J U S  priuafum interest m the lands 
Congress has looked at the issue and struck a balance. States can 
manage offshore 011 deposits as well as other natural resources in 
the marg~nal  sea, as long as the federal government itself does not 
need the resources. The provmion in the Submerged Lands Act that 
allows the federal government to purchase natural resources "in 
time of war or when necessary for national defense" becomes a poli. 
cy decision by Congress to compensate the states for the resources 
rather than simply take them without payment as the publlc t n s t  
doctrine ~ l l o w s  491 

This imagmary construct squares with the Supreme Court's 
ans ly~ i s  of the Submerged Lands Act. Congress did not abdicate Its 
constitutional role in ceding authority to the stBtes. Instead, i t  exer. 
eised its paramount [or public t rust)  powers and delegated i ts  
authonty to the coastal states. If the people become displeased with 
the way in which coastal States manage these resources, Congress 
has the power to revoke the grant of authority-it can repeal the 

It presented with the appropnate facts, a court could now ere- 
ate a federal public trust doctrine that does not have the legal or 
practical shortcomings of the 1.58 Acres decision. From the coastline 
seaward to three miles, coastal states would manage the use and 
exploitation of natural  remurce8 for the federal government. 
Management of resources seaward of three miles would lie, a8 it  
does today,'93 with the federal government ~ t s e l f . ' ~ ~  

'"Another s a y  to mew this 13 that the states i e ~ a i n  theirjvspvblicvm n t e i -  
eats 10 the lands, but the federal government has s ruperiorjvapublicum right Thin 
e i e e t e ~  a two-lieredjus publicum approach to public lrust law whlrh mlght reem 
cumbersome Yet, state publie fmrf law ban always recognrzed the federal govern- 
ment's superior right to lands under narigabie wafers m the form a1 the navlgaflonal 
semtude Creanan of a federal public trust doctnnc does not alter this relatmnshhp, 
It simply expands the federal government's infereila beyond those of mere naligatlan. 

of the Submerged Lends Act @ves the atatel  more 
the laoda and i e a ~ u i c e s  under the msrnnal sea That 

may be true ~n the abstract But the m l y  wey to reconcile the Art with the Supreme 
Coulf'a opinions 1% to canelude that the federal government hsa retained an interest 
m the lands It cannot be otherwise If it wire, Congress would have abdicated 
conmtutmal  autharrty ~n psssmg $ 1311!s~I11 of the Aef Ta say that the retained 
federal ~ntereit  E less than a j u a  publicum ~ntareat  and the states' inlere~rd more 
fhanjua p n ~ o l u m  ~ n f e i e i f ~ .  IP f~ spirt hsrrs unnecessarily 

a9193 U S C 5 1311tbl !1988). 

4930ufer Continental SheliLsnda Act. 43 U S  C. 5 5  1331-1356 119861 
494The reaasrd extent of the United Ststen trust eorpun ~ n v d ~ e i  issue& of 

inQrnatmns1 law and is Lhua beyand the scope ofthrs article Arguably, ~f extends et 
least as far as the Exclusive Economic Zone 
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One of the interests protected by the federal puhlic trust doc- 
trine would he national defense Although this represents a n  expan- 
smn of the reasons for use of the navigational I I  would 
not come as a complete shock to states *g6 Virtually all federal enrl- 
r o n m e n l a l  and  land use s t a t u t e s  have a nat ional  defense 
exemption States are required to g ~ v e  prmnty to the sltmg of 
nat ional  defense facilities under the Coastal Zone Management 
Act.496 And the Suhmerged Lands Act itself retains the federal gov- 
ernment's "rights and powers of regulation and control . . for the 
constitutional purpose of . national defense"494 Creation of a fed. 
era1 public trust doctrine would give substance to that  heretofore 
nehulous phrase. M k n  necessary to ensure the armed forces of the 
United States have suitable training areas, the federal government 
would he able to exercise 115juspilblicum rights and take the iands 
withour  compensation Compensation fop the natural  resources 
would be made a s  required by the Submerged Lands Act, or ade. 
quate a c c m  would he made to allow their continued exp lo i t a tm 
Ultimate control of the lands and waters would rest, as it should. 
with the federal government. 

A federal public t rust  doctrine would not impose additional 
restrictions on military activities in the coastal area6 of the United 
States Instead It would s v e  military commanders more flexibility 
m land use decnona Under the Coastal Zone Management Act, all 
federal actiwties in the coastal zones of each state must already be 
consistent ui th  a particular State's public tms t  law.500 Federal pub. 
IIC trust law would likely be a conglomeration of borrowed states' 
law, so I t  would iepwsent nothing new. Its singular difference would 
he a recognition of national defense as B protected public interest 

'"Some members of rho 80th Conpes i  conaidered national defense within the 
scope a i  the namgaoonal iemitude H REP K O  1118, 80th Cang, 2d S e a s ,  119501 
reprinted zn 1953 U S C C A N 1450-56. 

tOiCm8staI Zone Management Act, 16 U S  C 5 1456tc1111181 (West Supp 19931, 
Endangered Species Act 16 U S  C 5 153601 (19881, Federal Water P d u r l o n  Cantrol 
AIL, 33 U S C  5 13231a8 11988). Resoume Conservetion and Reearen Act 42 U.S C 
5 69811s) l\\'eif Supp 1993,. Clean h r  Act, 42 US C 5 74181b1 !6\'~61 SvpP 1993) 

'9816 U 8 C 4 1462'2:101 \Weit SUDD 19931 
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This would benefit those military installations that are subject now 
to state public trust I e ~ 1 . 5 ~ ~  because federal trust law would preempt 
state tmst  18" where the two conflicted 

Additionally, federal public trust law could elso alter the out. 
come of military agencies' consistency determinations. As a body of 
federal law, the federal public trust doctrine would become "existing 
law applicable to [flederal agency operations."502 If it required a fed- 
eral agency to take an action that state law-public trust or other. 
wise-prohibtted, the federal agency could ignore the state law This 
is so because the federal public trust law would tngger the "maxi- 
mum extent practicable" exception for consistency under the Coastal 
Zone Management Act.503 Such a divergence could arise over a 
defense need to operate a caastai training area twenty-four hours a 
day State law might deem such a need inconsistent with the recre- 
ational and eeola@cal requirements of the area by not Bvmg any 
weight to national defense matters.604 A federal public trust doc- 
trine, on the other hand, would attach significant weight to national 
defense The federal decision maker would then not have the discre- 
tion to ignore national defense. All of the nation's needs as enunciat. 
ed under the federal public t m s t  doctrine would receive appropriate 
consideration. a fitting outcome as "[tlhere 1s a national interest in 
the effective management, beneficial use, protection, and develop. 
rnent of the coastal  one.''^^^ 

VII. Conclusion 

Public trust law puts the etate in a unique position with its tit- 
irens. that of trustee to beneficiary. State governments have the 
duty to preserue or use wisely those I B S O U I C ~ S  that fall within the 
tmst's scope Because the public t m s t  doctrine is a body of common 
law, both the character of the t m s t  corpus and the interests the doc. 

salSe~ supra text ~ecampan)mg notes 192-97. 
50a15 C FR B 930.32lai 119931 
soJThe ''COBCSI rone"does not include 1snd''svbjecl solely to the discretion of or 

which 1s held I" trust by the Federal Government. I ~ P  officeri, SI agents 'I 16 U S C 5 
1453l11 (West Supp 1993) Under B federal public ~ N B L  doctrine. 8 federal agenw 
could exercise theiua publicum and take a p m a n  of land fur 1t8 needs Thai a c t m  
would "alleel" the coastal lone and thus be the subieet of B canii6tency delerrnmarm 
Id 5 14661~1 Later ae f innbfhme confined to the taken mea, hut not contemplated 
in the ~nrlial talung-may not reqmre B cvniiifency de t e rmmhen  The agency could 
argle I ts  subrequenl actions do not affect the coastal %one 

SaCannder, e g , North Carolina's policy on water-based mihtaw targets K C  
AOMTN COotTl5A 07M 1001 lFeb 19901 

50s16 u s C 5 1451181 IU'eSt SUpp 1993). 



164 MILITARY LAW REVIEW [Vol. 150 

trine IS designed to protect can vary Today, the doctrine encompass- 
es consen'atio" of states' coastal resources 

Military unils need to train in the nation's coastal areas in 
order  to be ready to fight in the  l i t toral  areas of the world. 
Amphibious warfare training exercises are likely to conflict with 
states' duties to preserve trust corpora. When such training does. 
states can use B variety of legal mechanisms to enforce their public 
trust law Federal agencies, including the military departments, are 
not immune from state laws merely because of their national status. 
To the contrary, a federal policy of accommodation cuts against using 
federal supremacy as a shield. Only in the rare case of a state ban. 
ning military training in 11s coastal areas, would federal law pre- 
empt s ta te  public trust law. In 811 other cases, military planners 
should be prepared to address public tmst  conce~ns 

Lurking in the shadows I S  a federal public trust doctrine If 
courts bring it to light. this new doctrine would serve military plan- 
ners wel l .  It would place national defense squarely within those 
interests protected by the public t rust  doctrine. This contrasts 
sharply with state public trust laws But the contrast ends there 
For the ultimate purpose of a public trust doctrine. State or federal, 
is to ensure that our coastal resources are wisely managed. A federal 
public trust doctrine would simply put the onus of balancing the 
interests in our nation's coastal waters where it belongswith the 
federal government. 
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UNSCRAMBLING FEDERAL 
MERIT PROTECTION 

MMOR JOHN P. STIMSOX* 

I. Introduction 

Career federal civil servants enjoy a wide range of job protec- 
tions. They obtain their jobs based an merit rather than political 
patronage;' they can gain tenure, after which they may be removed 
or disciplined only for such cause as will promote the efficiency of 
the federal and civil rights laws protect them from job dis- 
crimination based an race, color, national origin, sex, religion, dis- 
ability, or age.3 Until 1919, federal employees looked to the Civil 
Service Commission (CSC) to safeguard all these rights. 

Civil Service Reform efforts in 1978 focused on the  CSC. 
President Carter'B Reorganization Plan Number l4 stripped the 

.United Stated Yarme Corps. Currently assigned 88 Am~~iste Counsel for 
Labor a n d  Employment  Law, Weatern Area Counsel  Office. Camp Pendieton,  
Cahforma B B A,, with distinmmn, 1901, University of Michigan, Y.B A,. 1906, 
Golden Gate Universi ty ,  J . D ,  magna cum laude, 1909, University af Michigan, 
LL.M , with distinction, 1995, Geargetarn Uniueraity. LL.M.. 1990, The Judge 
Advmate Generd's Schwl, United State8 Army Tiva eliiele WBB baled on B written 
disaemtion that the avthor subnutted to satisfy m part, th8 Master of Laws degree 
for the 44th Judge Advocate Ofieer's Graduate Courae, The Judge Advoeate Generals 
School, United S t a t e a h m y ,  Charlortesvdle, Yrgulia. 

S h e  Lloyd-LsFollette Act pronded far employees m the eompetibve service to 
gam tenure Act of Aug. 24, 1912, ch 309, S 6.37 Stat .  539,656 leod6ed as amended 
a t  5 U.S C. 6 7513 (19941) Certain erceoted sewne emolovees eslned comwtlhve- 
a e d e e  equivkent tenure opportvnihes f&ouulg the Vet&& RGerence Act'of 1944, 
Pub L. No 78-359 50 Stat 337. The C i n l  Semee Due Praeas Amendmenb. Pub L 

8See Eqvd Employment OpprtunlW Act of 1972. Pub. L No 92.261. 86 Stai .  
103 lamendmg title Wl of Civil f i gh t s  Act of 1964 by addmg ma ion  717 protectmg 
federal employees and apphcants from dmnmmsbon based on race, color, relipon, 
88% 07 national onon): Age Dmnmmauon m Employment Act of 1967, Pub. L. No 
90.202, 81  Stat 602 (pmrecring employees age 40 and over from d~asrrrmnahan on 
the baeis of age). Act (If No". 0, 1978, 92 Stet 2982 (amendmg Rehabllitarion Act of 
1973 u, prohbi t  dmerirmnatmn on the basis o f d a a b h t y ) .  

4Reorganiiatlon Plan So 1 of 1978, 3 C.FR. 321 (19701, repnnred zn 6 C S C. 
app at 1574 119941, and in 92 Stat .  3791 (1979) The Reergamlabon Act of 1977. h b  
L. No 95-717, 91 Stat 29, authorized the Resident  to prepare imrgarn~anon plans. 
submit &em to both House8 of Congress for revmv,, and implement them absent B 
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CSC of 113 reeponaibility far federal sector equal employment oppar- 
tunity programs. policies, and complaints, and transferred that  
jurisdiction to the Equal Emplo!ment Opportunity Commission 
[EEOCl Reorganmatmn Pian Kurnber z5 effectively eliminated rhe 
CSC,6 and. m conjmction with the Civil Service Reform Act of 1978' 
ICSFAI, diatrihured the remaining functions between the new Office 
01 Personnel SIaragementa ,OP?.g?r and .\lent Systems Protection 
Boardg (IISPB, The CSRA also established a statutory hams for 
union representation of federal created the Federal 
Labor Relations Authority (FLRAI to administer and enforce the 
labor relations statute.L1 and authorized represented employees to 
pursue discrimination complaints and other employment disputes 
through negotiated grierance procedures l2 The reorganiiahan 
plans and the CSFA dispersed authority and responsibility that the 
CSC had accumulated over the previous ninety-five years 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

%Ion orarganliaflan I d  
'Cn l l  Sen ice  R e h r m  .&if of  1918 Pub L No 95.454, 92 S t a t  1111 codified as 

i C ~ \ ~ I  Seri i re Relorm A r l  of 1978 Pub L P o  95 154. 5 201, 92 Sfa t  1111, 
amended st rca!tered iec:iana o f 5  U B C I 

1119.21 
81d 5 202 92 Star  1121-31 
DThe Lloyd LaFollette Act firit authorized iederal employee8 to  jam unions 

L R r i  169 116-66 11990) ldescribing the pro-CSR4 history 

*farm Act of 1976. Pub L Xo 95-454, 5 5  701.704, 92 Stat 
t i i e  Order 11.491 spread pnmery enforcement and sdminis- 
e% among  t h e  Assistant Secretary a i  Labor  i o r  Labor-  

r imera t ime '  Exec OrderYa 11191 ,§4  3 C F R  66111966.19701 

1211 1213 
12Cii l l  Sewice Reform Act of 1976. Pub L So 95-454 5 701, 92 Slar 1111, 
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What inspired such dramatic change? President Carter estab- 
lished the Personnel Management Project in 1977 to undertake a 
comprehensive ieriew of federal employment Kine task forces 
studied all aspects of the civil eerwce, including personnel manage- 
ment organization and functions, employee disputes processes, labor 
relations, staffing, performance evaluation, pay and benefits, and 
employee development Task force recommendations became the 
basis for President Carter's reorgannation plans and his proposed 
reform legislation 15 

Task force findings articulated concerns about the state of the 
federal cwil sewm Nixon Admimstratmn efforts to stack the career 
civil service with political allies had created doubts about the  
integrity of the merit system.16 The CSC's responeibhtiee as the 
personnel policy arm of the executive branch undermined Lts credb 
bility as an  impartial adjudicator of employment disputes A 
''bewildering array of complex protective procedures" presented a 
burdensome obstacle for employees with ]est imate  claims while pro- 
viding "refuge and protection [for] the incompetent and the problem 
employee ."18 

,D*C 

1198; 
'IHICEKI J SLGWAXA. P R O T C C I ~ C  THE I N T E G R I ~  OF THE M F R ~ T  S Y ~ M  l i  

'BLOlne poinl % a b  'en much I" the minds ai e e n m  personnel people and 
program manager% at the Lime of the  reform That - 8 s  the fact that  * e  
had recently emerged from the  Watergate penad d v r m g  uh ich  the 
mfegnly ai the career i e w m  WBJ h e a d y  undermined by a ryriemafir 
pditicsl  B J J B Y ~ ~  The magnitude a i  that  BPIBUI~ exceeded anything that 
we had seen ~n many years. and the full story of this has really never 
been told lhe 8fory lor example, about the excent 10 which the U h l e  
House used 'must hire '  list6 LO lome people om agenc~es Their p n m p a l  
obieelwe UBS the gaining oieonfrol over the c m e r  r e w m  uilh agency 

, 
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Reformers sought to eliminate organizational conflicts of inter- 
est. simplify procedures, expedite cases. enhance e f fmenq  and 
accountabhty. and ‘‘[aI1Iow c w 1  servants t o  be able to be hired and 
fired more easily, but for the right As we approach the 
twentieth anmbersaly of these reforms, it is painfully apparent that 
they have not met expectations or goals 

OverlappingiuriEdictlan IS more the mle than the exceptm for 
the potential combinations of the MSPB, the EEOC, the F L U  and 
the negotiated grievance procedure Forum selection determines the 
relief and corrective m t m n  available and the scope of administrative 
and judicial remew Procedures are inconsistent and confusing, and 
delay infects administrative processes. Representatives from both 
labor and management express dissatisfaction with the status qua.  
albeit from direrent perspectives 2 o  

The exit from this procedural quagmire E a return to basics w a  
the intersection of the m m t  system and the civil rights laws The 
C S M ,  after all, considered civil rights part of the merit system 

All employees and applicants for employment should 
receive fair and equitable treatment in al l  aspects of per- 
sonnel management without regard to political aftiliation. 
race. color, reli@on, national origin, sex, marital status, 
age. or  handicapping condition, and with proper regard 
far their privacy and constitutional nghts.2’ 

.pS REI N O  969, 95 th  Cong .  2d SDSS 2 - 4  197BI.  r e p r i n t e d  tn 1978 

z”See.  e B ,  Sireamlining Federal Appeals P m e d u r e a  Hean 
L S C C A N 2723,  2724-26 

G o ~ e m m m l  Roiorm and Ovrraighr 104th Cong, 1st Seas (Oct 26. 19951 lirsrement 
of Robert M Tobias. Ssflansl President. National Treasury Employee% Unionl iys- 
fem pmblems m e  management’s iault. m e  remod) 16 ta make the negotiated grieu- 

ble LO federal employee8 

mend. or  approre m y  personnel action, shall not with respect io  such 
a x t h o n t y -  

11 d:scrmmate for or against an) emplojee 01 a p p l ~ a n r  for  

on the b a s  of race color, religion sex. or nations1 o r w n ,  
n d e i s e c r i o n i 1 7 o f t h e C i v i I R i g h r i i r t a f 1 9 6 4 1 ~ 2 U S C  
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Discrimination-free employment 1s a meri t  principle The 
MSPB 1s the designated guardian of merit, yet the EEOC has juri$- 
diction over most federai employment discrimination complaints. 
Effort8 to share and balance power between the EEOC and the 
MSPB have undermined one of the primary goals of reform, which 
was to create a fair, understandable, and responsive system for 
resolving employment disputes.z2 

Part I1 of this article describes the current organization and 
procedures for resolvmg federal employment disputes This discus- 
sion dustrates  the overlap, compiexity, and delay designed into the 
present system. Part 111 traces the origins of this system and evalu- 
ates its performance in light of the concerns and policies that moti- 
vated reform efIorts in 1978. The MSPB has been a EUCCBSS; it IS fair, 
proficient, and efilcient within its jurisdiction. On the other hand, 
the EEOC complaints process struggles to deal with the flood offed- 
eral.sectar discrimination complaintszs that bog down in the very 
procedures for which the reformers criticized the CSC. Artificial dm. 
tinctions between discrimination complaints and other merit cases 
exacerbate the problem, with ill.advmd jurisdictional boundaries 
creating the sort of complexity, overlap, and delay that inspired the 
1978 reforms. Meanwhile, arbitrators, deciding the same types of 
cases as the  MSPB and EEOC, operate with greater powers than 
administrative judges and administrative law judges (ALJI, and in 
certain cases enjoy unwarranted insulation from administrative and 
judiciai review. 

( 0 )  on the basis of age. as prohibited under reetions i2  and 15 
af the Age Discriminstian in Employment Act of 1967 129 C S C 631, 
633a), 

(C) on the basis of sex, ae prohibited under emtion 6(dl of the 
Fair Labor Standards Act of 1938 129 U S C ZDS(di), 

(Dl on the baaisofhandiesppingcondition. as prohibited under 
rmflon 501 ofthe  Rehahilltatmn Act of 1973 I28 U S C 

IEi on the basis of manta1 s ta tu  or plitirsl 
hhted under m y  law, d e ,  01 regulation: 

id 5 101, 92 Stat I l l6  IcadiAed m amended at 5 U.S.C I 2 3 0  
22See infm part 1II.A D 



170 MILITARY LAW REVIEW IVol. 150 

Part IV proposes and explains specific measures to reshape the 
system to  achieie the goals of faimejs. simplicity, efficiency, and 
consistency. I propose to umfy and amplify federal merit protection 
by strengthening the MSPB My proposal transfers jurisdiction over 
federal-sector discrimination complaints from the EEOC to the 
MSPB; iestmctures the discrimination complaints process along the 
lines of MSPB appeal procedures; and adjusts the relationship 
between the MSPB and the negotiated grievance procedure These 
measures create simple and logical paths of adjudication. admms.  
t ra t iw review, and judicial review. They eliminate the conflicts of 
interest and unnecessary delays present ID the current discrimina- 
tion complamta process. Finally, they presewe the role of collective 
bargaining ~n the federal work place while imprasing administrative 
review channels and providing a check on arbitrator powers 

I1 A Jurisdictional Smorgasbord 

A. W a t  Is n Federal Employee? 

"[Tlhe 'civil serwce' consmts of all appointive positions in the 
executive, j u d n a l ,  and l e p l a t w e  branches of the Government of 
the Lnited States except positions m the uniformed serv~ces ''24 

Civil servants' substantive and procedural employment rights are 
creatures of statute 2 5  Many of those statutes distinguish among 
employees by type of appointment. tenure status, and loccasmnallyl 
pay system Others prescribe special rules far designated types of 
jobs that are excluded from the more general statutes 26 

The cornpetitme sewice consms af appointments ~n the execu. 
twe branch that  do not require Senate confirmation, are not in the 
Senior Executive Service ISES), and are not otherwise excluded 
from the competitive service by law or regulation 2i C ~ w l  service 

s45 IJ S C 5 2101 ,19941 The uniformed bemres rnclvde the armed forces. the 
e a m m m m e d  c w p 6  01 the Publx Health Senlre and the eommiesioned cowr uf the 
Satmnal Oceanic and .4Lmoiphenc AdminrPfrafian Id 

W e e  Keim Y United States, 177 U S  290 11900) labsent specific ~ l s f u t e  t o  che 
contrary the absolute wuar to  remow B federal employee ii incident LO the pouei 01 

26Ssa. eg. Manber Y Department o f the  Army 67 M S P R  4 1 7 ,  450 119951 
iDefenie Department e i ~ l l l s n  mtelhgence employee lacked MSPB appeal right% m e r  
pay matters because appointed under 10 U S  C 5 15901, Rivard Y Department of the 
Interior. 30 M S P R  311, 312-13 (1966! <Bureau of Indian Allsirs school reacher 
lacked MSPB appeal righls on r e m o d  because Title 25 prescriber B umwe perion. 
n i l  sy~tem) .  Cummings Y General S e n e  Admin , 5 M S P R  4 7  4 5  4 9  (1981' 
' N a t i o n a l  Archives Txuit Fund employee had no M P S B  appeal rights because 
enabling stature excluded the agency from YBIIOUS c n 1 1  service l a w  and re@istlonil 

275 U S  C 5 2102 (1994) The competitive s e n x e  SIJO includes poiitions out- 
mde the executive braneh that are specificall) deoignsfed by statute a s  campetitire 
serwee. rlatutonly debignared positions that require Senate confirmstlon and statu- 
torily-dealgrated p ~ z i t i u n r  ~n t h e  government a l t h e  Diifriif or Columbia Id 
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appointments that  are excluded from the competitive service and 
not included in the SES fall within the excepted ~ervice.'~ The SES is 
B smell carps of high-level executives, for whom Senate confirmation 
1s not required, who manage major organizations and programs 
within the executive braneh.29 

A competitive semee employee must complete a one-year pro- 
bation period m the same or stmilar positions to become a tenured 
career civil servant.30 Excepted serwce employees never formally 
attain "career" status, but they acquire tenure for the purpose of cer. 
ta in  appeal  r i gh t s  af ter  one year if eligible for a v e t e r a n s  
prereerence,3l and two years Career appointees to the 
SES become permanent members after a o n e y a r  probation.33 

The general schedule is the pay schedule with which the gener- 
al public probably is most familiar. It 1s "a schedule of annual rates 
of basic pay, consmtmg of fifteen grades, designated 'GS-1' through 
'GS.12, consecutively, with 10 rates of pay far each such grade"34 
The pay grade of a particular position depends an the level of dim- 
culty and responsibility associated with its duties, and on the qua& 

ZLld 5 2103 

which IP classified above GS.15 purnuaol to section 5108 or m level IV or  
V of the Executive Schedule. 01 an equivalent pomlmn. which 1% not 
required fa be Oiled by an ~ppoiniment by the President by and wnh the 
a d i x e  and consent ofthe Senate. and I" which m employe- 

'+Senlor Exeeuilre SeMcD pDlfion" means any porltlan ,n E" agenq 

lh'directstheworkofan arganirerional unit ,  
IBi IS held accountable far the succe%s o i  m e  or more specific pro- 
P a m ?  or prqeeta, 
IC1 m ~ n i t ~ r i  p~ogress toward mgan~rafmnal goals and periodically 
w a l u a ~ e ~  and makes appropriate ad~uslmenra to  auch ~ o a l s .  
ID1 i u p e ~ s e s  the work of employees other than personal aisiatants, 

(El athewise exeremer important policy-mshng, policy-defermming. 
or other executive lunelmns. but does not Indud- 
(11 any poe~tion in the Foreign Sewice of the UmLed States, 01 

011 or  an admmisfrative law judge p~mtion under 8ecLmn 3105 o l  
[title 51 

Id 5 3132(a!121 
r'ld t 3 3 2 1 , S C F R  5315801(1995! 
"'Sa. 5 U S C 9 2108 (19941 

315 L S C 5 3393ld) (1994) 
] ' I d  5 53321all2) The general schedule actually 1s an assembly of 27 pay 

schedules. m e  or general appl~catmn and the others pmvidmg for hqher wages ~n 
designated high.eaef reglans or loealilier. L e  id 85  5301.5307. Federal Employee Pay 
Cvmparabilify Act of 1990 D 302, inearparated ab 8 527 ai Pub L No 101-509, 104 
Stat 1389 (codified a6 amended at  5 U S  C 55 5301-5301 '1994)1, Ex= Order No. 
12,736. 55 Fed Rep 51385 11990) 

32spa part II B.I. 



172 MILITARY LAW REVIEW [Vol. 150 

iicationi thar an employee must bring to that p m t m  35.4n emplol- 
ee generally moves through the ten "steps" within a pay grade based 
on the amount of time in the position 36 

The general schedule covers many. but not all, positions m the 
competitive and excepted serwces 37 The Executive Scheduie has 
five ''leveI3' applicable to Senate-confirmed positions in the excepted 
E B ~ Y I C ~ .  r a n p g  from cabinet officers to the general COUIISBIE of CBT- 
tam administrative agencies.38 Prevailing rate pay schedules eaier  
skilled craftsmen, manual laborers, and other '%blue collar" competi. 
tive serv~ce Specialized s ta tutov pay systems apply to 
an assortment of other positions, such as certain health care prafes- 
sionals. civilian faculty 8t military sermce academies, the United 
States Pasral Service, and employees of the Government Printing 
Office 40 

The MSPB. EEOC, F L U .  and arbitrators all adludicate civil 
service employment disputes 41 The availability of a particular 

355 U 2 C 5 5102 1994, 

prerahng rate emplgiee IS B federal employee '~n a recognized trade 01 
craft. 07 orher ilolled mechanical craft, or in an unohlled,  semiilvlled 01 slolled m a n -  
ual labor O C C U ~ B ! ~ ~ .  and an) other individual including a fareman and a s~pen7ror. 
I" B position haring trade, irah. or laboring experience and knavledee 86  the para- 
mount requiremenl' Id  I 5342ra112) Wage schedules lor there emp1a)eer are b a d  
on sunei i  oiprnale-eecfor w ~ g e s  far the same or  sim>lar trades within deiigrafed 
regans See id 5 6343. 5 C F R  pl 532 11995! 

' ~ S P P  5 US C E 5 1 0 2 , ~  ,19941 
'-The OPhl dec!dei c l a i i i f i c e f i o n  appeals, uhich  are subatanlively difierent 

from arher emp1a)ment d i ipu ies  This review process differs q ~ a l i f e i i v e l y  from 
emplojment disputes before t h e  MSPB, EEOC and F L U  because the  issue turns on 
adminiirrariie accuracy re la t ive  lo a pamculsrporilmn. rather than on the right8 o f  
m y  panlcular employer 
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forum depends on the employee's s t a tus ,42  the t j p e  of dispute 
involved, the existence and terms of any collective bargaining agree. 
ment, and whether any statute otherwise excludes the emplovee's 
position from a bven forum's jurisdiction 43 

8. The Merit Systems Protection Board 

The MSPB has appellate jurisdiction over a broad range of 
employment disputes arising from personnel actions that employing 
agencies already have taken. Its original Junsdlctlon covers a nar- 
rower range of actions that generally are taken. 11 a t  811, only after 
the MSPB determines their propriety 

I Appellate Jurisdiction-Although the nature of the dispute 
determines which appellate procedures apply to a particular case, 
certain general procedures provide a baseline An individual with 
appeal rights files an appeal with the appropriate MSPB regional or 
field oflice." That office assigns an administrative Judge to conduct 
a hearing and render an mmal decision on the merits 45 The agency 
bears the burden ofpersuasion to justify its action, generally by pre- 
ponderant evidence but other standards of proof apply ~n certam 
types of  case^.^^ The administrative judge will award appropriate 
equitable relief4' to a prevailing appellant, including back pay,48 and 
will award attorney fees in the mterests of lustice 

mnnel and pay adminintratian " I d  5 5102 (general bchedule employeeii see d s o  id 
§ 5346 1OPM eitabliihea and defines indiiidual occvpationi and the bounda im of 
each oecupsiion for p reuahng  rate pmtmnsl The pay grade 11-16 a i  B posmon wlih- 
i n  a ~ S P B  depends on the level  of d i h u l f y  and reaponsrbrlily aiiocisted with the 
duties. and on the wall f icst ions that  an em~lovee must bnne  to that  ~ ~ b i i i o n  Id 
5 6102 (general hchedule emplayeesl. Id 5 5341 Ip'evai1mgrate;mplo)eeil 

Although classiacation m p l x s t e s  no rhghts personal t o  the employee, the 
incumbent I" B general schedule positron can request t ha t  the OPM rewew the BCCY. 

m y  of poamon's clssb and pay made  5 C F R  5 5  511 603 to 611 605 119961 The 

tian Id 5 611 609 Neither the employ& nor the agency may appeal the final OPM 
decision Id I 511 612 A bimilar pmcerr appllea t n  posmanr on B prevailing rate 
schedule Sea id I5 632 701 ta 582 707 119951 

'r'StaIus" concern3 the type of eppamfment held, the p ~ y  ~y'tern applicable, 

43See supra note 26 snd  aeeompanymg text 
" 5  U S C  $ 5  75131d). 77011al 119911, 5 C F R  S 1201 22 119951 The regula- 

" 5  U S  C I 7 7 0 1 ' b ) l l I  119941 5 C F R  5 5  1201 24 1201 41.  1201 61-5B, 

and whether the employee h s i  acquired tenure for purposes of the  part~cular lamm 

tions p m i d e  a complete 1 1 % ~  of MSPB ofices si appendu I1 fa 6 C F R p a n  1201 

i z n i  111 09951 
Infra notes 70, 13,83, 88 and arcampanylng text  

"Equitable reliefcorreeti the effects of che errant per~mnel  action 
+85 U S C 5 5696119941 
'9'he sdminibfrafire judge must make 8" sirlrmaflre finding 01 uheiher the 

award 01 fees 18 I" the inferes~e o f j m f x e  Id I 7701(gl. see Allen Y Unlfed Stales 
Postal Senlee. 2 M S P R  120 11980) (prowding nllustratiue examplei 8n which ieee 
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The appellant and the agency hare  thirty-fiie dabs t o  petition 
rhe three-member Board for admimstratl>e r e \ i e w  of the Initmi 
decision j0 The OPhI may intervene or independentli petition For 
review uhen  the administrative judge's erroneous decision %,odd 
have a substantial impact on any civil s e w m  laa rule. or regula- 
r i m  under OPM prisdiction The Board rebiews the admmst ra .  
t ive  record de n w o ,  but  must "afford special deference t o  the 
[administrative judge's] findings respecting credibility uhere the 
[administrative judge1 relies expressly or by necessar). impl~cat ion 
o n  the demeanor of the wtnessei "52  

Absent a timely petition for review, the initial decision becomes 
the MSPB's final The appellant may appeal a Anal deci. 
smn to the United States Court ofAppeals for the Federal Circuit 5 a  

The agency cannot appeal a final decision, but the OPhI can where a 
Board error "in interpreting a civil service law, rule, or regulation 
aifecting personnel management . . will have a substanrial impact 
on a c i w l  service law, rule, regulation, or p o l q  The 
Federal Circuit rewews the administrative recard for whether the 
final decision was arbitrary, capricious. or an abuse of discretion 

546 L E C $ 7703 19911 
jsld s l i03id8 Tbe OPM must first reek MSPB reraniideratian 81 if did ~ O L  

premousli mernene before rhe board Id  The Federal Circuit has discretion to  dis 
m m  an OPhl appeal i f t h e  eoun finds no rubilanrial impact "The granting of the 
pelman for judicial i e v m  shall be sf the dincrefion o l the  C a u n  d A p p s a l ~  ' I d  see 
e g ,  Homer v G a r i s  832 F2d  130 (Fed Cn 1987) fdiimiaiine OPM pet i t inn for 
m i e x  a i  arbitration. for want of iubbfantial ~ m p a c f l  

661 ";e rho phrase 'arbmaw, capnciaur. 01 an abuse ofdircrer lon'  throughout 
rhls paper t o  refer to  fhs Federal C~rcunr standard of review The m t u t e ' s  lanmnge 
provdse addmanal redundanr benchmarka for the standard a f r e i i e r  

[Tlhe court shs!! reiiel the record and hold unlawful and ;et aside m y  
agency ~cL.on findingi, or e ~ n e l u ~ m n i  found t o  b e  

, Ir arbifran ~apncioup. an abuse of diicrstion. or orhemlie r o t  I" 
accardance uith la* .  

nhrsmed without pracedurer requlred by la* d e ,  or regula- 
n hanng  been iollowed. or 

p p m e d  by mbrtantlal  ei ldence 
1991, Any decman properly rharscteriied as not in accordance 
o r eqa red  procedures, or ""Pupported by irbrran:ial e ~ l c e n c e  
e exher arbitrary o r  capncioui, or reflect ~n abuse a1 discretion 
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The United States Supreme Court has final review on a writ of cer- 
tiorari.5’ 

Chapter 15 of Title 5 ,  U.S. Code prescribes due proceesss and appeal 
rights for certain employedo whom agencies remove Le., fire), SUB- 
pend wthout  pay for more than fourteen calendar days, reduce in 
grade,61 or reduce in pay,62 because of misconduct; or furloughs8 for 
thirty days or less.@ Although styled as an appeai, the administra. 
tive heanng is a trial de novo at  which the agency generally bears 
the burden of p e r s u a s i ~ n . ~ ~  

About half of all MSPB appeals involve Chapter 75 
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Chapter 43 o i  Tnle 5 U S Code. prescribes due process66 and 
appeal righrs for certain emplo)ees6- u h o m  agencies remove or  
reduce ~n grade because of unacceptable performance Chapter 43 
actions accounted for about two percent of employee appeals to the 
MSPB in 1 ~ ? 9 5 . ~ ~  The appeal E B trial de novo at w,hich the agency 
besrs B lower burden of persuas~on than that for Chapter 75 actmns 
in recognition of the inherently subjective nature of performance 
elal"atl0" 7 0  

panmenr  oi!he 41r 
7 2  661 119911 mquot'ng Come , 172 U S  646.  6 6 1  

red 
employee vha ie  performance fall& i h a n  a i m m i m u m  i l rnda rd i  15 en*>tled 

to  notice o i  rhe specific d r h e n c i e s  B reasonable oppmtuni r~  EO ~ m p r o i e  and 88~1s. 
tame t o r s rd  that end 6 C F R  6 432 104 1995 The ~ g e n c )  ma) remoje or demote 

65 430 204 432 103 432 104 '19951 
6'The pmbsuonari periods far ChapLer 43 ectioni are the / m e  as for Chapter 

7 5  ~ c l l o i i  5 U S  C 3 4303 119941, see 3 v p m  note 60 A8 with Chapter 7 5  Forelgr. 
d employee6 are excluded from t i e  cmerege of Chapter 1 3  
j Career SES emplajeer h a i e  n g h t i  Lhaf [all under  the  
on See infra text ~erompanvmg notes 113-16 

6% U S C 6 4303 '1991' 
"Hearingz ~ u p m n a f e  20 (rtsfemenl a f M S P B  Chairman Benjamin Erdreirh 
T h e  agency m u r  present iubrlantiai ei idenre tha t  the emp1a)ee's perfor- 

mance 1% unacceptable 5 U S  C 5 77011cj1lllAI 119941 C o n p e i l  conridered tl ir 
l h e r  s tandard  spproprmre  for performance-based arl8ani because perlormsnce 
~ s ~ e i i m e n f  entails matters within an agency's expen.ne and performance I J S U ~ Z  m e  
ieis"iusceprible to the normal kind o i e i iden r i an  p n d  S REP No 969 95th Cong 
2d Sea; 54 11976'. reprbnlsd an 1978 U S  C C A  h 2723 2 7 7 6  see ais0 Li i iecki  
Vent S j i  Protection Bd 769 FZd 1658 1563-64 (Fed Cir 19851 diiruising the leg- 
. ~ l a h v e  h m o w  ai  Chapter 431 

The e m ~ l w e e  can raise the same amrmatiie defenses srsilable I" Chaoter is 
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An individual who alleges retaliation for protected "whistle. 
hlowmg"'l may appeal to the MSPB via an Individual Right of 
Action (IRA) after exhausting administrative remedies u i lh  the 
Ofice of Special C o u n d r 2  The agency faces a heavy burden of per. 

"Such r e ~ a l i a f i ~ n  $3  B prohibited personnel pmctice. the prohibition protects 
employees ID, and applicants for, pmtmne  ~n the competitive % ~ P J ~ C O .  excepled ier. 
vice. and career SES 5 U S  C 5 23021e1(21,81 (19941 The prohibition doer nal ewer 
employees I", 01 applicants for. excepted semce  p m m s  that  are eonfidenrial, polrey 
determining paliley making, or p h c y  sduacatmg in character Id 

An) employee u h a  has authority to Lake, d r e t  others to fake recam- 
mend, or ~ p p m ' e  any personnd ~ c f m n ,  shall not, with respect to such 
aulhonly- 

161 Lake or fsil t o  take. OT threaten fa fake OT fail t o  take. B perionnil 

IAr  m y  disilohure of informatron by an employee or applicant 
action with respect to any employee 01 applicant because af- 

xhieh the employee 01 apphcmt reasonably believes e r i d e n r e b  
I 3 1  8 um1s tm of any law,  rule, 01 'egulatlan, 01 

( 1 x 1  gross mismanagement, 8 gross waste of funds. sn abuse of 
authority, or B substantial end specific danger Lo public health or safety, 
if such disclorwe 1s not spec>ficslly prohibited by l a w  and if such ~ n f o r -  
mation IS naf apecifieally required by Executive order t o  be kept secret I" 
the intereat of national defense or the conduct of fareign sffairi. 01 

kB' m y  discloiure Lo the Special Counael. 01 to t he  Inipectar 
General of an agency OT analher employee desrgnated by the head af the 
agency fa reierw such dmclosures. a i  ~ n f o m a t m  i h l i h  the employee or 
~pp l i can t  reasonably believer e-dence- 

(I8 a vlalatlan Of m y  law, Nle, 01 'egulsllo". or 
(nL gross mi6management, a grahb waste of funds,  an abuse af 

aurharity or  B substantial and a ~ e c l f i c  danner to w b h c  health or safety 

[Plersonnel BIflD" mean- 
(11 an appamtment. 

Id 5 2302lblt61 

(IYJ B detail, transfer, or reassignment. 
("1 B rDInPratemenf 
(n) B rebf0mtb". 
(nl) a reemployment: 
Inn1 B perfarmsnee evaluation under chapter 43 a f th i s  title, 
( u J  a deeirivn concerning pay, benefiti, 01 swaida mncernrng educs- 

tmn DI trsrning i f  the e d u e s t m  or tramng may rearonsbly bo expected 
w lead t o  an appomtment, promotion, performance evalustmn. 01 other 
action dexnbed  this subparagraph, 

l x )  a decis ion to order psychiatric testing or exsmmatian and 
1x11 any other iignrfieanr change m duties. respnaibilmes.  or work. 

mg condmono. with rerpecl t o  an em~loyee  ~n or a d i r a n t  far a covered 
pobltlon I" an ageney. 

Id 523021a)121 
'%%en the oflending peraannel action IS not atherwise an appealable s c t m  B 

pmipeetwe IRA appellant must seek a ~ ~ i ~ f a n c e  from the Ofice of Special Counsel 
IOSCI The OSC mrestigafei  dlegahans 01 prohibited personnel pncticar.  includmg 
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EUBSIOII at the SfSPB hearing on a *histleblower IR4.'3 and a pre. 
vailing appellant may recover "reasonable and foreseeable conse- 
quential damages"" m addition to equitable remedies and attorney 
fees About two percent of MSPB appeals were IUS in 1995 Y 

The MSPB has jurmdictmn over appeals from mosty6 nonproba- 

73The whiifleblaver must show bv vremnderanl evidence that the d m l o m r e  . .  . 
UBP pmected  and YPP P contributing factor to B deeioian about B personnel action 
aifecfing the  whistleblower Id 5 12211elllr Congress recently made I I  easier ior IRA 
aooel lan~s to meet fhar burden 

The  employee may demonstrate tha t  the dbrcloiure Y B S  B cmtnburmg 
factor I" the persannel actinn through cmumi tanns l  eildanie such BI 
eirdenre Lhst- 

(XI the o f i c i s l  taking the perronnel mm kneu o f t h e  disclosure. 
and 

1B) the  perrannel mcfion occurred rifhin E period aft ime such fhsr 
B reaionsble person could canelude that the disclamre UBI a cantr ihur-  
mgfactor an the personnel action 

i d  see United Stale. Ofhe of Special Counsel, >lent Syeremi Protect ion Baard 
Authorization Act, Pub L N o  163.124, E 4,  108 Star 4361, 4363 119948 I f  rhe 
nhrs f leb lawr  meets khat burden. the  a d m m s r r a b e  ,"der musk order corrective 
a m o n  unless "rhe agency demonstrates by a n d - c o i i n e m g  riidrncr tha t  br 
would have taken the  same personnel a t f m  ~n the  s b ~ e n e e  of such disclosure" 5 
L S C i 1221re1(21 r1990  lemphasii added) "Clear and ioni incing eiidenco IS that 
meamre or degree afprvaf thar  produces an the  mind a i t h e  trier of fact  a firm belief 
as LO the allegstms i aughl  to  be ertsbhrhed I t  18 B hagher standard than 'pmpander- 
m r e  ni the  widence'ai  defined I" 5 CFR 1201 56(~>121' 5 C F R  5 1209 "dl 119951 

" 5  U S C  E 1221191 119841 The MSPB end the courts h w e  r e t  to determine 
the  scape o i  'consequentiil damages.' because rheae m l y  reoen~ly became available 
S P P  Uni ted  Stater Office o f  Special Counbel Merit  Systems Pralscfian Board 
Authorization Act. Pub L Na 163.424. 5 8 108 Stat 4361, 4365 119941 The scope IO 
notentiallr v u l e  braad Consider far examde Black's Lali Dictionam's definition of 
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tionary employees affected by a RIF The agency must prove 
by preponderant evidence that it followed applicable laws and r e p  
lstionsia and that the RIF was for B proper r e e ~ ~ n . ~ ~  Appeals from 
RIF actions accounted for about eighteen Dercent of MSPB aweals - .  
~n 1995 e o  

111 'The ~ X ~ C Y L I V I  branch of the Federal Government. and 

. .  
tbl Employees excluded This part doer not apply to an employee 

111 In a position ~n the Senior Exmcutive Sernce,  OT 
121 U h s e  appointmen1 LO required by Cangrera t o  be confirmed 

by. or made w t h  the a d v m  and consent of, the United States Senate. 
except B postmaster 

5 C FR i 351 202 119951 
Em~lovees in calleetl\e bareannm. umts must use the niiatmted miewnce 

procedure; rafher than appeal to 6. MSPB unless the gnevancPprmeduFe sperifi- 
cally excludes grievanee~ over RlFs 5 U S  C t 71211alill 11994) 5 C FR 5 1201 31e) 
119%). cf Carter > Gibbs. 909 FZd 1452 [Fed Cir! ldismibning bul l  under Fair Labor 
Standards Aef bwavse the negatisted grievance praedure IS rhe FXCIYSIY~ avenue of 
redreas for matters w t h m  >t i  scope, absent statutory excepttan!. C W L  dented sub 
nom Caner,, Galdbere.498U.S 911119901 

"The MSPB has iuriidiefian over mfionr appealable under "any law, d e ,  or 
regulstlon" 5 U S  C 5 7701Ial 11994) Ofice o l  Personnel Management ? e p l a t l o n i  
make KIF x f i o n i  appealable 5 C F R 5 901 (19951 An amealsble RIF B C L L O ~  IS B fur- 

. ... , c .  , . . .- . . . .  

Wfearings. suprmotp 20 (statement of MSPB Chalrman Bew~arnln Erdrelrh! 
Reduction 10 farce a ~ f i o n s  m o u n t e d  for nine percent of appeal6 ~n 1994, UNITED 
STATES MERIT SYSTEMS P R O ~ ~ ~ I O N  8011~0. A Y V U U  REPORT FOR FISCAL YE- 1994. five 
percent ~n 1993, UNlTED STATES M ~ n i r  SYJTTXJ P R m C I I O N  BOARD. A I N U U  REPORT 
TOR FISCAL YEAR 1993. eight percent ~n 1992, UNITED STIT~E M L R ~ T  SYSTEMS 
PROTECTION BOIIRII, A V I U a  KCPORT FOR F>SCALYEIIR 1892, eight percent I" 1991. 
UNXTCO STATES MERIT SYSTEMS PROTBCIIOX BOARD, ANNUAL REPORT mil F ~ E C U  YEAR 
1991, and three percent ~n 1990, U N ~ T E D  STATE& Mean Srsr~vs PROTELTIOU B0-n. 
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A general schedule employee ma) appeal to the XSPB ii the 
agency head denies a scheduled nithin-grade pay increased1 because 
of the  emplo>ee's performance.E2 As in Chapter 4 3  act ions.  the 
agency's burden of persuasion IJ louer than the general preponder- 
ance standard 8 3  Denials of uithm.grade increases generated about 

Probationary employees have no statutory appeal rights, but 
OPM regular10ns~~ authorize them to appeal to the MSPB if term)- 
nated because of discrimination based on marital status 01. partisan 
politm,86 or because of preappointment matters if  the removal was 
procedurally defective The appellant, rather than the agency. 
bears the burden of persuaaon 

one percent of appeals I" 1995 84 

5 U S C 4 5335,~) 115941 'To he determined st an acceptable lexe l  oicompefenw the 
emplojee'i m a i t  recent :per romance  ersluation, shall h e  BL l e a i t  L e i e l  3 I"Fu1ly 
Suereaiful"or egu~valenti ' 5  CFR 5 531 404 '1955) 

" .  
IS i u p p a ~ e d  by substantial ei ideoie 

ITlhe .mpoiition or B higher evidentian aurden lor withholdrng u i th i r -  
grade i n ~ r e a b e b  than lor unacceplshle performance discharges uould he 
at least unreasonable if not absurd. and apphcaf.an of the subrranfisl 
ewdence rtsndard IS clearly more cansorant u n h  the p~lnr) of the lkglr 
larian 8s s r h a l e  uhich 1% t o  esse or B L  least not t o  increase the widen- 
f i a n  burden required to surt8m wrlormance-based actions 

Parker v Deleme Logrmcsbgency, 1 M S P R  5 0 5 ,  5 2 5  i19801 
Wieoringa.  upi ion ate 20 lstatement a i  YSPB Chairman Benjamin Erdreieh, 
e55  C F R  5 315 806 11995: See olso 5 5 f C 5 i 7O l la l  11994) 'An employee. 01 

appl8eanl for emplaymenf, may m h m n  m appeal to  rhe Merit Systems Protection 
Board from m y  action which 16 appealable to the  Board under m y  la- NIO or r e p -  
I ~ t l n l  .. .- ..... 

asPmriran p ~ l i t r c s  means affilislian with any political party 01 randidare 
Sueetingv DepartmentafJurtice. 6 M  S P R  715 119811 
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New managers and superwsors serve a probationary period 
exen ~f they were tenured in their nonsupervisory or nonmanagerial 
position 39 An employee who does not satisfactorily complete this 
probation 1s entitled to return to a position of no h e r  grade and 
pa? than that held prim to becoming a manager or supervisorg0 An 
employee who would have completed probation but for discrimma- 
tion based on partisan political affiliation or marital s ta tus  may 
appeal to the MSPB 91 

The OPM administers federal laws regarding civil serwce 
retirement and disability benefits g2 An m d i v ~ d u a P  aggrieved by an 
OPM determination of rights or interests in such benefits may 
appeal that action to the MSPB.54 The individual and the OPM are 
the parties, and the appellant must prove entitlement to the benefits 
by preponderant evidence y6 Seventeen percent of MSPB appeals in 
1995 involved retirement or disability 1ssues.96 

Finally, the MSPB has appellate jurisdiction over an assort. 
ment of other matters that  accounted for ahout a g h t  percent of im- 
tial appeals during fiscal year 1995:' and consisted of the following: 

cient to establieh the MSPB'sjuriadicfion then lhe agency must articulate a lemfi- 
mate nondiscriminatory reaeon for the termination The appellant then must prove 
by prepanderanf ewdenee that the q e n c y s  reason $8 mere pretext for d m r i m m l i o n  
Stoke6 Y Federal Anation Admin, 761 F2d 692.666 [Fed Cir 1965) 

4 probationer who appeal% a remmal Sor preappaintmenf ress~ns musf prove 
thaf rhs agency's failure t o  follow prescribed procedures comtitured harmiul error 
Pope I Depanmenl offhe Xa\y, 62 M S PR 476 (19911 The merits af the  decision to 
terminate the probationer are not at  m u e  m appeal "Rather, ~ n l g  the E J Y ~  of 
u,helher the agency5 failure Lo fal lox the procedures prescribed in 5 C F R  5 315 606 
- 8 s  harmful e r m i  16 pmenled if there * a i  harmiul error. the agency's action muat 
be bet  aside' Keller Y Depaflmenlaf the haiy. 1556 h 'L5853  111SPB 19961 

543USC 63321119941 
)Old 
115 C F R  5 351 908 119551. me Kmer Y Depanmenl of Educ,  66 Y S P R  372 

11995 ldiieurmg the requisite rhawing to  eslahlmh iurmdicfionl 
"5 U 5 C 5 5  83471a1, 9461 119941 
T h a  perron may be an employee, B farmer employee, or some other beneficiary 

See, e g ,  Cheeseman Y OEce of Perronnel Management. 761 F 2 d  136. 111 (Fed Cu 
15661 Isunlvmg spouse). c m  denied. 479 U S  1037 119811 

1 Although entitlement IS B quostion of law. and 
ardrng benefits. O l i v e r o i  Y Office of Personnel 

Management 49 M S PR. 360 (15511, the MSPB and rewewng eourfi defer to the 
OPMi intemretstron of the civ i l  oenice Is 
pell ing indications tha t  [ the  OPMl  18 u 

"Heoiings. ~upiano ie  20 blalemenl of MSPB Chaxman  Benjamin Erdreichl 
9'ld 
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negarne suirability determmatmns,3s furloughs of careel SES .mm- 

I l l  Wlhether the conduct o f t h c  mdw~dua l  m y  realonabl? 
expected tn Interfere ulrb. or prevent. etTmert s e m m  ~n fhs p o m  0x1 

applied for or ernp1o)ed an. or 

aarlmed to  the applicant 01 appointee or to  t h a t  person5 a e n i c e  in ,he 
p ~ b i r m n  or  the s e w ~ c e  of a ther  emplayeri, 

'31 Intentional fdre statement or deception or fraud I" e x a n ,  
"atlo" or BppOLnCmenl 

' 4  Refusal to  iumish  restman? a3 requrred by S 5 I o f  Ih:i 
rnapter 

6 Alcohol abuse a f a  nature and duration vhich zugperfi rhsf  
the applicart OT appamtee uould be p r e i e n f e d  from perfurmmg the  
duties of the p o ~ i t i o n  I" quesmn, or xvuld canrt!ruie B dlreci rhreer to 

tors pertinent k the individual case 
$11 The kind af pomfmn far which the person IS ~ p p l ~ l n g  01 ~n 

Khrch the ermn >~emp!o)ed. rorludrng %he degree olpublrc INSL arrirk 

The nsfme and ierioueness of the conduct, 
The circumsfanre~ mrroundrng the conduct, 
The recone of the innduet 
The  age of the  person iniolred at the  rime of the conduct. 
Cantnbutmg iocietal iondioonr ,  

rehabllltarion 
I d  B 731 202 
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return rights following military serv~ce or recovery from a 
compensable injury:1oo priority placement followng a RIF or recoy. 
ery  from a compensable ~n ju ry , l~ l  reinstatement following service 
under the Foreign Assistance Act of 1961.'02 re-employment rights 
following movement between agencies during an  emergency,lo3 
detail or transfer to an international organizat~on, '~ '  SBIYIC~ under 
the Indian Self-Determination Act.Io5 or serv~ce under the Taiwan 
Relations Act,lD6 OPM applicant examination and evaluation prac. 
t ices;loi  removal of career SES members  for fa i lure  to be 
recertified;lo8 a n d  RIFs  affecting career or  career candida te  
appointees in the Foreign Serv~ce 

2 Orrginol Jurisdiction-The foregoing matters were within 
the MSPB's appellate jurisdiction-appeals from agency actions 
already taken. The MSPB also has original jurisdiction ~n certain 
matters involving performance-based removal from the SES.l'O per- 
sonnel actions against ALTs,"' and Special Counsel prosecutions 
The party bringing an original jurisdiction case files directly with 
the Board, rather than with a regional or field office. 

A nonprobatmnary, career SES employee who 1s notified of an 
impending performance-based removal from the SES may request 
an informal MSPB hearing,l13 but must do so a t  least fifteen days 
before the effective date of the  remaval.114 Unlike other actions 
within the MSPB's junsdlction, however, the hearing o f f ~ e r ' s  deter- 
mination on the merits 1s not subject t o  admmstrative or  judicial 
rev,ew."5 

0% B 359 a05 
l"1d I 3 5 3  401 
lolid 55 301 501,330 202 
lo'ld 5 362 508 
]wid 6 352 209 
l"id 5 352 313 
Insid 5 352 70 
Ioald 5 352 801 
'O'ld 6 300 14 

'O% U S.C. 5 4011 (19941 
'.O5USC 63592!19941,6CFR 6120121b1119951 
lX15 U S C B 7521 (1994). 6 C F R  5 1201(el 119951 
" 2 5 U S C  $3 1211-12 l6 (1994) ,5CFR 6 12012!a1!19951 
"%er, L E ,  Galnee Y Departmint oiHouaing and Urban Dev, 14 M S P R  413 

119831 mformal hearing reierred LO Boards ChleiAdministraiiuo Lau J u d p l  Career 
SES em~lowe6 have no ao~eal  rmhfs under Chaoter 43 5 U S C 6 4301 11994) 

'.'e U S C  5 3592!al 119941. 5 C F R  3 3595OZ!b1 (19951 The agency muif 

'.5"lSlueh hearing shall not @\'e the career appmntie the ngh t  to m t l a t e  an 
place the employee ~n a nan.SES p o i i f m  5 U S C 5 3592!al ~19941 

action with rhe Board under secimn 1701 a i rh l s  i i f le  " 6 U S  C L 36921a (19941 
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The Administrative Procedure Act1L6 created rhe position of 
A L J  to perform cermm agency adjudications The %CL granted 
ALJs limited insulatmn from agency control b) vesting responsibili- 
ty far ALJ tenure and compensation decisions ~n the OPhf 'la b? 
exempting A M s  from performance ratings,'1B and b) authorizing 
their discipline or removal only for good cause found by the MSPB 
after an opportunity for a hearmg.'20 In contrast. adminisrrative 
judges are excepted serwce. general schedule employees of their 
employing agencies, with llttle of the independence that AMI enjoy. 

An agency seeking to discipline of one of its AMs files a cam- 
plaint with the hlSPB, \ihich assigns the matter to the Chief ALJ 
unless the Board decides to hear the ease directly lZ1 The Chief ALJ 
holds a hearing using standard blSPB hearing procedureslZ2 and 
L S S U ~ S  a recommended decision that becomes the final hfSPB d e w  
s ~ o n  absent timely exceptions by the  agency or  rhe respondent 
AW '23 The Board determines the penalty de novo I f  ~t finds goad 
cause to impose discipline 1% Judicial rewew lies ~nirially m the 
Court of Appeals far the Federal C i r c ~ i t , l 2 ~  and ulrimately in the 
United States Supreme Court a n  a w i t  of certiorari 

The last area of YSPB ariglnal jurisdiction involves another 
Independent agent?, the Office of Special Counsel iOSCl 

C The Office ofSpeeio1 Counsel 

The OSC originally was the investigative and proiecutorial 
arm of the MSPB,LZ7 it became an Independent agency w t h  the pas. 
sage of the Whistleblower Protection Act of 1989 lZa  The OSC s mis. 
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s m  LS t o  Investigate alleged prohlblted personnel p r a ~ t i c e s ~ ? ~  and 

I %  addition to unlawful employment d > i m m m r j o n  ~ e e  slcpia nore a i .  and 
r ~ t d ~ a f i m  against protected whistlehlawerr. see elso m p z o  nore  7 1  the fallowmg ere 
prohibited p e ~ s ~ n n e l  pracfleer 

Lbl Any emplo>ee who ha% avthorliy to Lake. d m r t  others to fake. recam. 
mend, 01 a p p m ~ o  any personnel mtien, shall not, u i lh  respeo t o  Such 
authority- 

1% take m fall t o  take. 01 threaten fa fake or fall f n  take m y  per. 
sonnel a c t m  Bgarnal B ~ Y  employee or ~ p p l m n l  far emplaymenf hecause 
of- 

IA) the exercise af an? ~ p p e a l  complaint o r  grievance right 
granted by any law,  NIP, UI rewlatlon, 

(B) testifyins for or otheru.m 1au.fullg amsflng any mdwldual  
~n the eiercme ~ f a n y  nghf referred to ~n evbpsragraph [A), 

IC1 cooperating with 01 direlosing infarmaflan to the Inspector 
General of an agency, 01 the Specla1 Caunsel, I" acaordsnce w l h  a p p h a .  
ble pmnrions of law. or 

!DI fur refvsrng to obey ~n order that  w w i d  require the mdl- 
-dual to nolate B law, 

I101 dmcriminate for or against  any empluyee DI applicant far 
emp1a)ment on the bsrls of conduct whxh  does not adversely ailect the 
pdannance  o f  the emplayee 01 spphcant or the performance ofafhera,  
except that  nathmg ID thm paragraph shall pmhlblt Bgenc) from L a b  
m g  into x m u n t  I" de f s rmmng  swtabiilfy 01 fitness any e ~ n ~ ~ c t ~ ~ n  a i  
the emplay- 01 epp lmnt  for any cr~me under the laws of any Stare. a i  
the Dielrret of Columbia, or of the  Umfed States. o r  

Ill) take 01 rail 10 take 8") ather peraonnel action if the taking of 
or failure to  take such a e t m  v 1 0 I ~ t e s  m y  law,  le or rewlarlon ~mple -  
mentmg, or directly concerning, the menf system p;anclple~ cantalned In 
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bring c o r i e ~ t ~ v e ~ ~ ~  and d i s c i p l i n a ~ y ' ~ ~  actmns before rhe MSPB as 
warranted. to ~ n t e r p r e t  and enforce the Hatch Act provisions on 
political a ~ t i v i t y . ' ~ ~  and to provide a "secure channel through u,hich 
federal employees may make disclosures a i  information evidencing 
violations of law. rule or regulation. gross waste of iunds, gross m m  
management, abuse of authority, 01 a substantial and specific dan- 
ger to public health or safety, without disclosure of the employee's 
identity (except with the employee's consent) and without fear of 
retalmtim"133 

The OSC assigns top priority to allegations of whistleblower 
r e t a l ~ a t i o n , ' ~ ~  and generally defers to the EEOC I" discrimination 
cases 135 It muat investigate allegations of prohibited personnel 
practices "to the extent necessary to determine whether there are 
reasonable grounds to believe that a prohibited personnel practice 

~ e c t i o n  2301 o f t b h  title 
5 U S  c 5 2302 11994, 

L300Ser 5 U S C  5 1214 119941 Correctire action 13 remedial for t h e  siiecled 
emplo)ee,  and includes r e l i e f  such a~ back pay and r e 8 t o r m o n  o f  b e n e f i t s  1 h t  
because of a prohibited perionnel prmrlice "The Board 
a c t m  8s the Board comders  appmpnate ' Id  5 1211 

I id 5 1215. w e  0180 supw nates 149.64 and B 

n employee may not engage In p l l t l e a l  

111 whde the employee IO on duty, 
121 nn 8") room or buddmg m u p i e d  ~n the discharge of of ic ia l  

duties by m individual employed 01 holding omce II the Gaiernmenl of 
the United Stares or m y  egenc) or ~nstrumentali t)  thereof. 

131 while ~ e a r i n g  a unifmrm or oiFlcial i n s i l p i a  menriiymg !he 
a c c e  m p m f m  d t h i  emplqiee. or 

14) using m y  iehicle ouned  or leased b i  the Goiernment of t h e  
Umted Stater or m y  agene) or Instrumentalit) thereof  

5 U S  C § 7324 119941 I n  1993, Congrera lilted i e s ~ n m o n i  khat had prohibited 

94, 107 Sfat 1003 119931 
emp~oyeeE from pamclpating In campaigns pub L YO 103- 

l ~ W v i r i o  STATES oriici or SPECUI COUNSEL. h h \ u u  REPORT FROU THE O~FICE 
or SPEW COLNSEL FOR FISCAL Ycan 1994 at  2 An emp1a.w c m  reieal  to the OSC 
even maifem the disclasure ai uhl rh  1s clamfied DJ o f h e r a s e  specifically prohrbifed 
by law 5 U S  C 5 23021b1(BltBI (19941 This ambudaman ro le  15 limited to  ~ m e c l g s .  
tion, iepolfmg, and monitanng Id § 1213 The  OSC can inmale related lhrigstion as 
B correctiveordisciolinsn action 5 U S.C $ 8  1214.1215:1995' 

l35uNlnD mTES orrlcl or sPECW C O ~ ~ ~ E ~ .  ~ Y L ~  REPORT FROM THE o i m  
or SIPCIAL COUBSLL FOR FISCAL YEAR 1994 at 3 luhiatleblo*er p n o r i t y )  5 C F R  
5 1810 I19SSi (deferral polhcyl Serual harassment cased are a n  ereeplmn t o  t h e  drfer- 
ral policy as are those m v d n n g  egeglous harsrsment and those for which the €EO 
process appears t o  be inadequate. the OSC retaine the  prerogarne t u  monitor the 
EEO process ~n B mven case Bruce D Fang. €EO and the  UnLted Staler Ofi re  of 
Specla1 Counrrl, Presentstion t o  the  Federal EEO Prsctirianers Forum M a r  3, 
19951. m e .  Soecial Counhel Y Rusrell. 32 M S P R  115 11967, tOSC diacmlmarr 
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has occurred. exists, or 1s to be taken "L35 \$'hen the OSC finds such 
reasonable grounds, It reports the findings and recommendations to 
the hlSPB. the OPM, and the agency involved 13: 

The OSC may initiate a coriertiue action by filing a complaint 
with the MSPB against an agency that does not correct the problem 
within a reasonable period.138 The respondent agency files a written 

and the MSPB may order either party to file briefs or 
memoranda 140 The Board normally will not order a hearing, but 
bath parties and the OPM are entitled to comment orally or in wnt- 
mg, and alleged victims of the prohibited personnel practice may 
submit written The Board will order corrective action 
if the OSC shows by preponderant evidence that a prohibLted per. 
sonnel practice (other than repnsal for protected whlstleblowng) 
"has occurred, exists, or LS to be taken,''L42 

In whistleblower reprisal cases, the OSC need only demon- 
strate that the protected disclosure was a contributing to 
the personnel The MSPB then wll order correctme actmn 
unle86 the agency demonstrates by clear and convincing evidence145 
that Lt would have taken the disputed personnel action even absent 

' ] ' Id  1 12141h1!2)1A) 
l"ld S 12141b11211Bl. 
1395 C F R  5 1201 115 119951 
laold P 1201 123 
" IS  U S C 5 1214lb113) 11994). 5 C F R  85 1201.124 1201 126 11995) 
."5 U 8 C § 12141b1!41lA) (19941 
Y T I h e  'contrabutme Fartar' standard LQ a I m e r  efandard than the 'kuba!an- 

t l a l  [a i lor '  a r a n d a r d  tha-t w a s  ~n eiieef in whis t l eb lower  c a s e d  before t h e  
Whmflehlouer Prokction Act became law ' Gerglek Y General Sews 4dmin 43 
M 8 P R  651 119901 !rimtian omitted) "Contnhutme Factor means an" disclosure Lhsf 
sfiecri an agencys decman 0 threaten, PTOPOI~, take. or not fake a personnel a c l m  
with respect to the individual m a h n g  the d>relasure " 5 C F R 5 1209 41cl !I9951 

Recent leglalafran crested a presumptmn fhsf lhe dlsclahure - a i  a canrnbut~ng 
iaetor when lhe air~oial t a h n g  a c t m  knew of the daelosura and took the actlun uah .  
I" B period such that B rearanable p e r m  could infer the c o n n e m ~ n  Umled Stales  
OFTlce a i  Speelsl Counsel, Ment Systems Protection Board Authornation Act. Pub L 
KO 153-424, 5 4, 108 Stat 4361, 1353 11994J, sso supra note 73 This Ihglalatmn, how- 
ever, amended the burden only for the IRA appellant 5 U S  C § 12211el!ll (19941 
T h e  Act contained no s l m ~ l a r  p m r m o n  applrcahle to  OSC cor ree f lw  ~ ~ t m n a  
Nevertheless, the OSC considers the amendment appl>cable to  c a r r x f ~ v e  acfmn~ as 
wel l  See U h m ~  STATPES OIFICL or SPECIAL C o u h s r ~ .  ANNUAL REPORT FROM THE O F F ~ C E  
or SPLCLU COOISEL FOR FISCAL YE- 1994 sf 21 

' " 5USC 5 12141b1141lB1!1994),5CFR.5 1201 126!h111)119951 
Clear and c~nvmclng  emdence II that measure o~ d e g e e  of pcmi that pro- 

duces in the mmd a i  tho t n e r  of Fact 8 firm bellel ms to the allegsfmni sought tu he 
eotabliahed If 15 B higher efandard then preponderance a i  the evldenre'as defined I" 
5 CFRl20155 ' e112r ' ' SCFR 5 120941dl119951 
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the protected disclosure The OSC cannot obtamjudmal revmi' of 
the MSPB decision in a correctire action,14i but the victim of the 
alleged prohibited personnel practice may appeal an adverse deci- 
310" to the United States Court ofiippeals for the Federal Circuit 

The OSC can initiate B discipiinav action by filing a complaint 
with the MSPB against an employee"0 \Fho the OSC finds has com- 
mitted B prohibited personnel practice, engaged ~n prohh ted  polit>. 
cal  activity, wrongfully withheld information from the OSC, or 
wrongfully failed to comply with an order of the MSPB The 
respondent employee is entitled to B hearing before the Board or an 
ALJ, and a written Board decision Where the OSC prover the 
allegation by preponderant ewdence,'s2 the MSPB fashions a penal. 
ty from options that include removal, reduction in pade ,  debarment 
from federal employment for five years, suspens~on, repnmand, and 
c iwl  penalties up  to %1000.153 The respondent employee may appeal 
to the Federal Circuit 1% 

D. The Equal Emplqmenf Opponunit? Commission 

Unlike the MSPB. which has  very limited jurisdiction, the 
EEOC has jurisdiction over complaints from a broad range of  
employees and applcants for employment. Just about every exem. 
tive branch employee or applicant has access to the federal discnmp 
nation complaints process, including employees of nonapprapriated 
fund instrumentalities and government corporations such as the 

actla" 
1j35 U S C 5 121SaJ131 119941 
Ij'ld 7103 
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Federal Insurance Deposu Corporation Is5 Coverage extends further 
to positions in the United States Postal Serwce and Postal Rate 
Commission, t he  Government P r in t ing  Office, t h e  General 
Accounting Ofice, and the Library of Congress; and to campetitivz 
sewice positions in the judicial branch and in the government of the 
District of Columbia 156 

An individual may complain of discnmmatmn based a n  mtle 
VI1 of the Civil Rights Act of 1964157 (race, color, rehgmn, sex, 
national or isn) ;  the Age Discrimination in Employment Act168 (age 
forty or over), the Rehabilitation Act of 1973159  (disability), or the 

1s5LBl Dlrenmmstary practices prohibited. employees or   applicant^ for employ- 
ment subjeer t o  coverage 

All personnel %Cf,0"3 ailect,ng employees or applleanlP far ernplaymDnl 
lexeept wi th  Fegsrd LO alieni employed outaide the lhm!f~ or the Lnlred 
Stater) In military departmenfa ns defined in seerion 102 a i  Tick 5 an 
~ X R U U V ~  agenues m dmned  ~n I P C ~ I D ~  105 of7i t le  s l lnrlud~ng employ 
eed and ~pp l i c sn fa  ior employment who m e  pald from nanappropclated 
fundal 

15642 US C I 2000e-161al ,19861 Congress extended the pmlecuon 0 1  federal 
diicrimrnslmn laws to ~ t s  other employee% I" 1995 See Congrerslanal Aceountabll!ly 
.Art o i  1995, Pub L No 104-1. 109 Sfsf. 3 LtO be codified st 2 U S  C b§ 1301.1436) 
Counieling and mediatian m e  the first two itegea ofthe eomplamts process for con. 
grersional emplayeea The employees then may elect an adminibtrarire pmcesi or a 
cwt l  a m ~ n  in United States dlsfrlrf court The adminlatrathe pmeerr lneludes a 
hearing adminmtrstwe review by the Board af Directors a i  the O f i c e  of Complmnie 
endiud;cial r e ~ l e ~  m the Uniied Szster Court o fAppee1~  fer the Federal Circuit id' 
$401  

ls'Se~ id. 1~0uree0 eitedl 
158See 29 U S C 5 633a 119941 
15QSee id $ 5  791.797 S e m m  501 of the Rehabilrtation Act 129 C S C 6 791) 

requirea federal ageoeien to  deslgi and mplemenf aNhnatwe m c t m  programs for 
individuals wi th  d i sabhues  Secim 504 129 L S C 5 7941 dlrectr that ''no ofhenrlre 
qualified individual with a disability ahall. d e l y  by reason a i  his or her dirabilily be 
excluded from p m t h p a t m g  in denred benefila of or subleered to  discrimination 
under Bnyypmgmm or actwily rdnduc td  by an executive ageney' ' id .  9 794 lemphabln 
added) Same early muns relned on m t m  SO4 8s B bar13 far prohlbmng driabdlfy 
discrimination by federal agenc~es See, eg , Prewlttv Unned States Postal S e n ,  562 
F Pd 292 i5fh Clr 19611 Cangresn muddied the wateia I" 1916 by addrng r e i r m  504a 
(29 U S C I 794a1, which makes ntle  \I1 r i ghb ,  remedlei. and procedures svsilable 
wlth respect to B mmplamt  under seetion 501. even though section 501 mentions 
nothing about a causa of action Amendments I" 1969 8ppear to  have mld out see. 
tron SO4 BI the baais a i  B federal emplayee'a complslnt se~tlon 504ibl now defines 
pmgram Or m I ~ v i t y  88 LI naniederal  entity receiving federal  funds  29 U S  C 
d7PlthlilPadl , .".,", .""_, 

The Ciml Rights Act oi 1991 filled the hole ~n se t ion  so1 by reierencmg EEOC 
'egU1atlo"S 
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Equal Pa? Act $sex-based wage discrimination) 16@ Congress autha- 
riied the EEOC to craft the administrative process by whxh LO hnn- 
dle such  omp plaints 1 6 '  

J The Adminis i ra i i ie  Process-The first stop i n  the EEOC 
admlntstratlie camplalnta process 1s the equal employment opportu- 
nity IEEOi counselor mho aorks for the agency that allegedly dis- 
cnmmated and performs the counseling function either full time or 
as a collateral duty16z Counselors normally are not attorneys. and 
they have widely xarying degrees of t ra ining and expertise i n  
employment discrimmatian law. 

The counsel ing process  resolve^ most discrimination cases 
before a formal complaint E ever filed. The counselor meets w t h  the 
complainant to explain the complaints process and identify issues 
meets irith w~tnesses  and gathers information, and attempts to  
r e 6 0 1 ~ e  rhe employment dispute a t  the lowest lerel possible 163 
Statistics indicate B good. but declining, S U C C ~ S S  rate From 1984 
through 1991. about eighty percent of employees who contacted EEO 
~ o ~ n s e l o r ~  chose not to file formal complamts That rate dropped to 

. .  
ma) recover compensator) damages 

42 U S  C 9 19818 a' l2 I  Supp V 19931 R'hhlle hard]) B model o l i l m ~ f )  lhir  s*'aturoq 
pattcnuork e i i u m  char federal employee3 have B aaure or setion under  i e m o n  a i  a i  
the Rehabilirarian Act 

I8OS.e 29 L! 8 C P 2G6ldl '1991) (8s amended b i  the  Fair Labor SfsnCard~ 
Amendments 01 1974,  The Title VI1 p w h l b m o n  o l i e x  dmermna tmn  c m e r s  an? m a l  
ter khat uauld lorm the bario 01 B complaint under the Equal Pa) ACL 
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seventy.seven percent In fiscal year 1992, slxty-seve" percent In fis. 
cal  year 1993, and sixty-three percent m fiscal year 1994.16r 

The complainant generally must contact an  EEO counseior 
within forty-five days of the discriminatory act or the e i k t w e  date 
of a discrimmatory personnel The counselor then has thir. 
ty days to complete counseling166 unless the complainant agrees to 
an extension of up to sixty days,167 or the agency and the individual 
agree to pursue an alternative dispute resolution procedure The 
C O U ~ S ~ ~ O T  provides the complainant a "notice of final interview" a t  
the end of the counseling period, foilowing rh i ch  the complainant 
may file a formal discrimination complaint within fifteen days.'69 

The respondent agency determines whether to accept or dis- 
miss the complamt. I t  shall dismiss when the complaint fails to 
state B claim on which relief can be granted, the complaint states a 
claim aiready pending before the EEOC, or that has already been 
decided by the EEOC, the complainant fails to meet any of the dead- 
lines (for exampie, counselor contact within forty.five days, formal 
complamt within fifteen days of notice of final interview), or  the 
claim 16 moat OT not yet ripe.170 

The cornplainant may appeal to the EEOC within thirty days of 
the agency's dismissal of part or all of the complaint lT1 Any s a t e -  
ment or brief in support of the appeal is due thirty days after filing 

tionship IS debatable 

deadline 
16629 C F.R 5 1614 105talr l l  119951 The regulsrions praiide relief from 

when the individual shows thar he or she UBJ not nonfied or the time 
limits and UBI not otherwise w a r e  a i  them, that he or she should not 
have been h c 1  knosn that the d m r m m a t o r )  matter or perionnel 
action aeeurred. that despite due diligence he or she UBI pmented by 
elreurnstances beyond his or her contml from contacting the counselor 
within the time Ilmitr. or for other reason8 mniidered d h e n t  by the 
age"* I)? the Commission 

168id 5 1614 IOSIdl. 
Loild 6 1614 103lr 

Id 5 1614 105la1(21 

tho 

168D~uerslon to an alternative dispute r e i ~ l u f i m  meehanirm extends the mu". 

L6pld S 1614 106 
"Old D 1614 LO7 
L"ld 51 1614 401ia1, 1614 402 The Omie of Federal Operafionr receive& and 

d i n g  period t o  90 days Id B 1614 l03tn 

dmdes  appeals on behalfofthe Camm~rsioa Id $ 5  1614 404. 1614 406 
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the appeal li2 The respondent agency then has thirty days to for- 
s a r d  the complaint file to the EEOC dong  uith any agency state. 
menc or brief in opposition l i 3  The EEOC r e n e w s  the record and 
ani. supplemental information it may request from the parties, and 
de te rmines  whe the r  t he  agency should have  accepted the  

The process m o w s  to the investigation stage if  the agency 
accepts the complaint or  lases the appeal from B dismissal The 
agency investigates the complaint, developing "a complete and 
impartial factual record upon which to make findings on the matters 
raised by the written complaint."175 The agency must complete the 
rmestigatmn within 180 days from the date the complainant files 
the formal complaint, or from the date that the EEOC orders accep. 
tame of the complaint, u n l e ~ s  the parties agree to an extension of up 
t o  ninety days 

The agency fowards a copy of the completed investigation to 
the complainant who then has thirty days t o  request either a hear. 
m g  before an EEOC administrative judge or B final agency decision 
withour a hearing Ii7 The agency head makes the decision based on 
the administrative record I f  the complainant elect8 a final agency 
decision uithout a hearing The complainant then has thirty days to 
appeal to the EEOC I f  the agency head finds DO dibcrminatmn. or 
grants less than all the relief requested lis 

If the complainant requests a hearing. the EEOC regional 
office assigns an administrative judge who then permiti discover)-. 
holds a closed hearing, issues findings of iact and concIusions of law 
on the merits of the complaint, and "orderlsl appropnate relief 
where discrimination is found with regard to the matter that gave 

cornplmnt ' '4 

I d  §+ 1614404, 1614405 

" ' Id  5 1614 10810 Agmeiea completed 14,399 inventigallons ~n fiscal iesr 
1991. a n d  c~mpla inanrs  requeited 10,712 hearings UNlTEI i  S T A T E S  E Q L A L  
E ~ P L O ~ M L N T  OPPoRnklw COMMISSlos, FPDIRU SECTOR REPORT os EEO CoxPwNT5 
AYD APPIUS FOR FISC& YEAR 1994 at 45, T.24 The fiscal year 1994 cases from uhich 
c ~ m p l a , n a n f r  requested heannk  B T ~  not B precae aubrst 01 the fiscal )ear 1994 C B B ~ P  
for whxh agencies completed ~nreitigsfims, beesuse the  mmplsinant has 30 days to  
consider the repon of mvestigetion belore requesting B hesnng or B f i n d  agene) dwi- 
smn u i thou t  B hearing See 29 C F R  5 1614 10810 119951 These figurea iuggert 
houeier ihai  i o m p l a i n a n i ~  request B heanng nearly 75% o f t h e  time 

1'829 C F R  I 1614 401 (19951 The filing deadlines and opportunities Lo f i le  
~ ~ p p o r f m g  brmfs and memorsnda. are 8 s  dircusrsd ~n the context of an appeal from 
the agency dirmieial ora complaint See mipro note3 171.74 and accompsniingrext  
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rise to the complaint."17g The administrative judge's decision, how. 
ever, is merely a recommendation to the agency. The agency head 
has  sixty days to issue a final agency decision adopting, rejectmp, or 
modifying the administrative judge's decision.la0 A disappointed 
complainant may appeal the final agency decision to the EEOC.lal 

2. RernedLes-The EEOC can award "appropriate remedies, 
including reinstatement or hiring of employees with or without back 
pay."lBz Patentiaily appropriate remedies include declaratory and 
injunctive relief, retroactive personnel actions, expungement or COT. 

rection of records, back pay,183 front pay,'a4 restoration of leave, and 
other equitable relief l i t le  VI1 and Rehabilitation Act claimants 
may recover a t torney and expert  fees for the adminis t ra t ive 

W 2  U S C 5 ZQQQe~Sigl.~kl ISupp V 18931 
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the ADEA does not specdcallg proride for attorney fees. 
but claimants may be able LO recover under the Back Pay Act 

The Cn11 Rights Act a i  1991 authorized compensatory damages 
of up to $3GG,OGO for federal district court plamtifk m Title \11 and 
Rehabilitation Act cases The EEOC has held that these damages 
are avai lable  through the  admin i s t r a t l i e  process as w e l l  1 5 9  
Administrative judges, however, f ind  only whether damages are 
appropriate, the agency head determines the appropriate amount 15@ 
Compensatory damages are not available to w c t m s  of age dmnmi .  
"atlo" 151 

3 Judrciai R a m - T h e  agency 1s bound by the EEOC's final 
order.lBz but B disappointed complainant IS entitled to a trial de 
novo m United States district court 193 The plaintiff m a n t l e  VI1 or 
Rehabilitation Act civil action who seeks compensatory damages 
may elect to have ajury determine Iiabilit, and damages, although 
equitable relief remains the province of the judge lS4 .IDEA plain- 
tikTs present their cases at bench t r ~ a l ~ . ' ~ ~  

13025 U S  C 5 794s 11594'. 12 U S  C 5 2000e-5ik' Supp \. 15938 
.L'Saa 3 US C 4 5596 119941 The Back Psv Act suthariiei  ~ L f o r n e ~  ieea to  

employees %ha p r e w l  a i  an adminiafrstive hearing reearding @n unwarranted or 

"(12 C 5 C 5 1981s 1Svpp Y 19531 
li*Jaek%on Y Runyon. 01923399 IEEOC 15528, o f f d .  05530306 EEOC 15551 
"OMemarandum i r o n  James H Troy Directat. Ofice o i  Program Operatrans. 

L*:Sia25L'SC §633a .19511 .42USC 5 19Sla'Supp V1593' 
-9Woore \, Debine  780 F2d 1555, 1562-53 (11th Car 19661 #final  deeimana 01 

ISWithin 90 days ai receipt 01 notice a i  final action taken b i  lrhe respon-  
dent egenry', or by the Equal Employment Oppartunify Commissian 
upon an appeal ham a decmon or order a i  such .respondent agenc>l on a 
complamr of dmnmmat i an  based on race, CDIY~, religion. sex or  natmnal 
migln 01 after 180 d a y  iram the fihne o i r h e  in i t ia l  charge wlth the 
[respondent agencyl, until such time 81 final B C U ~  may be taken by lthe 

agwiwed by the f i n d  disposition 01 his complaint. or by the failure to 
rake final B C ~ B D  on his aomplarnl. may file a civil m i o n  aa provided I" 
section 2000e-3 of this title, in vhrrh cis11 action the head of the [reapon- 
dent agenc>l shall be the defendant 

EEOC t o  Dlitrlcl Directors and Adminiirrauve Judges Orr 6 1993 

EEOC binding on agenc) but not on complainanfl 

r e sponden t  agencyi. an employee Bpp i l can t  ioi e m p ~ a y m e n t  >I 

2000e-16 ,~  i supp  V 19931 See Chandler v Raudebush, 425 U S  640 
action IS B trial de novo) A mmplsinsnt who prevadi before the EEOC 

e scope v f r h e  ~ 1 1  B C L ~  t o  the remedy p ~ e s e n i n g  the underl9ngfiodmg 
srmn Haskins v Department ai the Arm) 608 F2d  1192 1155 & n 4 (6th 

Chr 1. c m  d m r d  464 C S 815 11981!. Peeker Y Heckler. 801 F2d 709 i l l  n 5 (4th 
C u  15661, Moore I, Devine 780 FZd 1559. 1562 111th Clr 19881 

1"42L'SC ?1581arSupp Y1953! 
1QsSeo29USC E633stl5941 P P U S C  5 l 9 8 l s l S u p p  Y19938 
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A complainant typically has  several opportunities to elect 
between continuing to pursue administrative remedies and filing a 
civil action during the mnety.day period after an EEOC order 
affirming the agency's dismissal of all or part of the formal com. 
plaint; after 180 days from filing the formal complaint, if the agency 
has not yet issued a final agency decision and no appeals remain 
pending, during the mnety.day period following the final agency 
decision, during the ninetyday period following the EEOC's decision 
on the appeal of a final agency decision; and after 180 days from fil- 
ing m appeal to the EEOC If the EEOC has not yet rendered B f ind  
deeismn.'g6 Age discrimination complaints enjoy even greater flexi- 
bility: the complainant may file a civil action after providing the 
EEOC thirty days notice of intent to sue, any time within 180 days 
of the alleged discriminatory event.lg7 

4 Closs Complaints-A group of employees, former employees, 
or applicants for e m p l o p e n t  who believe they are aggrieved by a 
dmnmmatmy agency personnel policy or mag choose to 
file a class complaint, analogous to a civil class a ~ t 1 0 n . ' ~ ~  A class 
agent first must comply with the counseling requirements applicable 
to mdwdual complaints 200 The agent then may file the complamt 
within fifteen days of receiving a notice of the right to do so The 
complaint must identify a discriminatory policy or practice affecting 
the proposed class 202 

The agency forwards t h e  complaint t o  t he  EEOC. which 
assigns an admimstrative judge to review the complaint and recom- 
mend acceptance or dismissal. The administrative judge may recom- 
mend dismissal for one of the reasons applicable to individual com- 
p l an t s  (such BE failure to state a claim upon which relief can be 
granted, mmtness) or because the complaint does not satisfy the cn. 
teria for certification af the class. numerosity of complainants such 
that joinder is impracticable; questions of fact common to the class; 
the eiass agent's claim typical of the class; and the class agent or his 
representation will adequately protect the interests of the entire 
class 203 

20'ld § 1514 204!~!12) 
20zld 5 1614204~c!l l l - I21 
2011d 5 1514 2041dmI2) 
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The wspondent agency has thirty days to accept, reject, or 
modify the adminmtrative judge's recommendation 204 The class 
agent ma) appeal the agency decision to the EEOC under appellate 
procedures applicable to individual An agency that 
accepts a class complaint. either an the administrative judge's rec- 
ommendation or on remand from an appeal to the EEOC, must noti. 
fy the members of the classzo6 The parties then conduct discover?. 
and, barring litigate the merits a t  a heanng.206 The 
administrative judge reports findings and recommendations to the 
agency head 2oy 

The agency head has sixty days to ~ S S U ~  B final agency decision 
that accepts, rejects, or modifies the administrative judge's recom. 
mended decision on the merits of the class complaint z L o  The class 
agent may appeal the final agency decision to the EEOC 211 A final 
finding of class-wide discrimination obligates the agency to discon- 
tinue the discriminatory policy or practice and provide individual 
rel ief  to t he  c l a s s  agen t ,  including a t to rney  fees 212 Equal 
Employment Opportunity Commission regulations prescribe special 
procedures for other class members to claim individual The 
regulations slso permit the resurrection of individual complaints 
that were subsumed by a class complaint, if the class complaint led 
to a finding of individual discrimination against the class agent but 
not class-wide d i s c r i m m a t i ~ n . ~ ~ ~  

The agent may file a class action in federal district court within 
ninety days of B Anal agency decision, if the class does not  appeal to 
the EEOC: within ninety days of  a final order of the EEOC on 
appeal, after 180 days from the date of filing the complaint, ~f the 
agency has not issued a final agency decision; or after 180 days from 
an appeal to the EEOC for which the EEOC has not rendered a final 
decision.21s 
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E Mixed Cases 

The discussion thus far has ignored cases in which an employ. 
ee w r h  MSPB appeal nghte  alleges that  unlawful discrimmation 
motivated an appealable personnel action. The special procedures 
that apply to these mixed case8 have been B magnet ior criticism, far 
reasons that will became all-too apparent. The first of myriad forks 
m the procedural road IS the employee's c h o w  between Following 
the agency complaints process (mixed complaint) and  appealing 
directly to the MSPB (mixed appeal). 

1 .  Mixed Complaints-IF the employee elects the discrimination 
complaints process, the EEOC procedures described above apply 
through the point of completing the agency investigation 216 A mixed 
case complainant, however, has no right to a hearing before an 
EEOC administrative judge.2" The agency issues a final agency 
decision, following which the complainant may either appeal to the 
MSPB or sue m United States district court.21B 

Where the complainant appeals the  final agency decision to the 
MSPB. an administrative judge conducts a hearing on both the civil 
service and the discrimination aspects of the ~ a s e 2 ' ~  and msues a 
decision within 120 days from the date the complainant filed the 
appeal 2 z 0  The administrative judge may award any  relief that  
would be available from the MSPB or the EEOC. including compen- 
satory damages where appropriate.221 

2. Mixed Appeals-A mixed caee appellant bypasses the dis- 
crimination complaints process in favor of direct hling with the 
MSPB.222 As with mixed complaints, an MSPB admimstratwe judge 
holds a hearing, issues an initial decismn, and awards appropriate 
r&ef 

3 Administrative Reuiew-The parties have thlrtyfive days to 
petition the MSPB for review of the admimstratwe judge's initial 

llaSee 8upm parr I I  D.1 
1"5CFR 5 1702!ai!21!19951 

u s c  I 1102(~1121 119941; 12 u s  c 5 2000%-161~) ~svpp v 1993 see 
infra part I EA 

lL95 U S  C I 77021a1!11-12) (1994). see supra notes 179.81 and a e e o m p a ~ n g  
text lheanng procedures! 

2206 U S  C 5 7 l O Z L a i  (1994). The adminisfrativeiudge can remand a disrnmi- 
nation ~ S S Y B  t o  t he  respondent agency m spec1fi.d C I I F U ~ P L B ~ C ~ ~  See 5 C F R 
9 1201 155 (19951 Tho ~nitial drexsmn then 3% due 120 dsyr after the agency torn. 
plebes action on iemand Id 5 1201 1SBlel 

z21Hoeker, Department 01 Tranrportelion. 63 M S P R  497,  505 (19948 Tho 
MSPB adminirtrativejudge. unlike EEOC admmstratwe judges, determine% the spe- 
cific amount a i  m y  damagea. Id.  

2zz6 U S  C 5 1102!si~11 119841.3 C.FR 55 1201 151 to 1201 151 11993) 
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The OPM can  petition if an  erroneous decision ii.zI1 have 
a substantial impact on a n i  c iwl  seriice l aw  rule. or  remulatian 
under OPhl jurisdiction zi4 The final decision binds the agency and 
the OPM 

The employee has thirty days after receiving the hlSPB final 
decision to petition the EEOC for review226 On granting a petation 
for Teview. the EEOC considers the entire administrative record and 
either (1) concurs  with the MSPB decision; or  (2)  m u e s  another 
decision that  differs with that  of the MSPB because either the 
MSPB misinterpreted a discrimmation law. or the evidence of record 
does not aupport an  YSPB decision involving a discrimination 
law226 

Equal Employment Opportunity Commission concurrence with 
the XSPB Anal decision marks the completion of administrative 
review> and the EEOC notifies the complainant of the right to Ale a 
C I V ~  action 22i The case returns to the MSPB, however, I f  the EEOC 
disagrees with the Board.2z6 The MSPB can either join the EEOC 
position or It can disagree and send the case to the Special Panel 269 
The Special Panel consmts of an EEOC mmmmsioner, a member of 
the MSPB, and a Chair appointed by the President with the advice 
and consent of the Senate.230 The parties may present oral and writ- 
ten argument 231 The Special Panel makes the final administratne 
decision 232 

4 Judicial Reuiew-The final admmstratwe decision, whether 
It be from the MSPB, the EEOC, or  the Special Panel, binds the 
agency and the OP111.233 The  employee, however. has  n u m e r o u s  

? % C F R  8 6 1 2 0 1  113.1201162!19951 
U S C  P 7 7 O l l e r  11994' Dlirrrminsllan law%. houeior.  m e  noL r l>i l  I P ~ I C ~  

n the meaning of secfmn~ 7703 01 7 7 0 3  Klng ,, Lynch. 21 F3a  10% #Fed 

Zr65 U S  C S i i 0 2 c b i  11994r The lnmal dec r sm becomes the final decliion 
abient a Ilrnelg petltmn far re vie^ 5 C F R  E 1201 113 118851 

2321d $ 77031d)!21 The special panel shall refer b f i  decmon y1 the Board 
and the Board shall order any agency to  Lake any action appropnafe to  c a r p  out  the 
decision " I d  § 77031d1'31 

23JIlthe A n d  decision found no dmenrninatmn, but held fur  the complainant on 
the ei,ll s e n i c e  issue. the OPM iechnxallg could appeal the CLVII b e n w e  i s m e  to the 
Court of Appeal! for the Federal C m u f  I f  m eiioneow interpretation of civil senice 
Is%. d e .  or rewlsiion uauld have B substanrial lrnpacf OD B 511.11 senice I s w  _ l e  
regulslian or  p o l q  directive id 5 7703111 O n  the ather hand. the emplo)se could 
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opportunities to file B civil action for B trial de novo in United States 
district court: (a! 120 days after filing a discnmmatmn complaint 
with the agency. I f  the agency head has not by then issued a final 
agency Lbl within ninety days of receiving a final agency 

(c! 120 days after filing an appeal to the MSPB, I f  the 
MSPB has not by then issued B final d e ~ i s i o n ; ~ ~ ~  (d! within ninety 
days of receiving an YSPB final l e )  180 days after filing 
a petition with the EEOC to review the MSPB decision, i f  the EEOC 
or  MSPB or Special Panel have not by then issued a final deci- 
s1011,2~~ I O  within ninety days of receiving the EEOC's concurrence 
with an YSPB Anal decision, on petition for (gj within 
ninety days of receiving the MSPB's concurrence with an EEOC 
decision on remand from a granted petition for or (hj 
within ninety days of B Special Panel decision 241 

The district court judge will review the MSPB or Special Panel 
decision on the civil semce issues for whether the decision was arb,. 
tmw, eaprmous. or an abuse of discretion.242 The plaintiff 1s enti. 
tled to a trial de novo on the merits of the discrimination issue, with 
the same rights and remedies as available to plaintiffs arriving in 
court via the EEOC p r a c e ~ s . ~ ~ ~  Although the district courts have 
exclusive jurisdiction over mixed eases, the  Federal Circuit will 
review the civil service issues if the  employee expressly abandons 
the discrimination ~ i a i m . ~ ~ ~  

1'342 U S C  5 2000e-16Irl ISupp V 18931. Chsndlir Y Roudebuih. 425 U S  
840 I19761 See w p r o  p w t  11 D 4 regarding the aradabdny of a jury t r d  and corn. 
peniafory damages and other remedm 

244Daiidson v United Stales Portal Sen 24 F3d 223 [Fed Clr 1991!, Dsniels 
j. Cnifed States Postal Sew, 776 F2d 723 (Fed Cir 1884) 
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F The Tegotiated Grrebance Procedure 

Labor unions represent about sixty percent of federal employ- 
ees 2i6 When an  agency recagmres  B union 8s the exclus~ve repre- 
sentative of a collecti~e bargaining unit of agency ernp10)ees.~'~ the 
parties (agency and union) negotiate a collettiw bargaining agree- 
ment 2 4 7  Ever? collective bargaining agreement mut t  include a 
negotiated grievance procedure that, with certain exceptions, IS the 
sole avenue for resolving not excluded from its cover- 
ege.249 

The negotiated grievance procedure must authorize the agency 
and the union to invoke binding arbitration BS the final step of any 
grievance 250 An individual bargaining unit employee, however, has 
no power to invoke arbitration. This section describes the procedures 
for four categories of employee grievances: those for which the nego- 
tiated grievance procedure is the exclusive remedy, discrimination 
eases for ahich the employee may elect a the r  the negotiated griev- 
ance procedure 01. the EEOC procedure; Chapters 43 and 75 cases 
for which the employee may elect the negotiated grievance proce. 
dure or the MSPB procedure, and mixed eases. 

1 The Negotiated Grieuance P r o c e d u r e  us t h e  E x c l u s i ~ e  
Remedy--A negotiated grievance procedure preempts MSPB appel- 



19951 FEDERAL MERIT PROTECTION 201 

late Jurlsdlctlon aver matters  other t h a n  Chapters  43 and 7 5  
actLons. discrimination cases, and whletleblower I U S ,  if the negoti. 
ated grievance procedure does not exclude the particular type of dls- 
pute from Its coverage.2s1 A bargaining unit employee who otherwise 
could appeal to the MSPB regarding the demal of a within.grade 
pay increase, for example, must use the negotiated grievance p r o m  
dure if it does not exclude such grievances from its coverage. 

The grievant cannot obtain review of the agency decision 
unless the unlon invokes arbitration. Where the union invokes arbi- 
tration, the parties present the matter to a private arbitrator select- 
ed in accordance with the negotiated gr~evance procedure Elther 
party may file exceptions withm thirty days of the arbitrator's dea. 

The Federal Labor Relations Authority has jurisdiction over 
these exceptms, and will aNirm the arbitrator unless "the award 1s 
deficient-(ll because it is contrary to any law, mle, or  regulatmn, 
or ( 2 )  on other grounds similar to those applied by federal courts ~n 
private sector labormanagement relations."253 The FLRA decmion 
on exceptions I S  h a 1  and not subject to judicial review unless the 
case mvdvos an unfair labor practice.254 

z i V d  I 7 1 2 1 . 5 C F R  I12013!bl-ic!~19911 
2525ESC §1122lbl!19941 
2s3id b 7122!s! The following canstitvte ''grounds i imi lsr" the arbifrator 

exceeded her authority by deciding an tssue naf presented, the award does naf draw 
116 elseme from the collective bargaining sgreement !Naval Mhne Warfare Eng'g 
ACllvlry and National Ass'n of Gov't Employess 39 F L  R A  1207 1199111, the ausrd 

American F d n  of Cav't Employees 39 F L  R A  103 !1991!!, and the arbitrator 
relured fa eansider pertment and mstdnal euldence !id I .  
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I o n  G n e L a n c e s - h  employee alleging un lau fd  
choose between the negotiated grievance p r o m  

dure and the EEOC process unless the negotiated grievance proce. 
dure excludes discrimination complaints >j5 The employee elects the 
EEOC process by contacting the agency EEO counselor f h n g  a 
written grievance constitutes election a i  the negotiated p e i a n c e  
procedure 256 The election IS binding 25i 

An employee who elect8 the negotiated grievance procedure fol. 
l o w s  the grievance procedure through ai l  the steps up to arbitration 

s to invoke arbitration, the grievant may appeal 
to the EEOC,255 ahich will review the adminis- 

t would review any final agency decision The 
grievant may bring a civil action in federal district court ui thin 
ninety days of receiving the EEOC's final decision on appeal 25B 

The  gr ievant  may  appeal  a n  arbi t ra t ion decision to the 
EEOC 260  The union and the agency may fi le exceptions with the 
FLR4 2 6 L  The FLRA decision binds the agency, but the gr lwant  may 
appeal that decision to the EEOC 262 The grievant also enjoys the 
opportunity to file a c iv i l  action a t  almost every JUnCtUre in the 
p I. 0 c e s 5 

3 Chopters 43 and 75 Grieuanees-An employee with appeal 
rights may elect between the MSPB appellate process and the nega- 
hated grievance procedure to contest a Chapter 43 or 15 action 263 
unless the negotiated grievance procedure excludes these matters 
from its coverage 264 Review Jurisdiction for Chapters 4 3  and 75 
gnei,ances lies with the Court ofAppeala for the Federal Circuit. the 
YSPB has nojurlsdlctmn 265 

u d a u  labor p w c i ~ c e  charge, elther before the FLRA or the United States L 

~ p p e a l s  oniudma! r e n e w  See Gnmjth v FLRA 542 FZd 487 ID C Clr 1968 
of arbirrsrion s u a r d r  appealed $0 FLRA me not further reriewable in any 
C O U ~  unlese arb,rrarori decision and the FLWs afirmsnce i s  challenged 1 
m f u t i o n a l  or Idlo r i lh in  the narrow bounds of Leedam Y Kyne, 358 U S 184 
Depanment a i J u i r i c e  L FLRA 792 F 2 d  25 (Zd Cir 19861 

z % U S C  57121161119941 
1s5id 671211dm 
Zl'[d 
Z56ld 57121'dI 2 9 C F R  5 L614401iei(19911 
9 % 2 U S C  12000e-161cltSupp Y19931.29CFR 5 16144081e)<199i 
96a55uSC §7121rd1119941,29CFR 5 1 6 1 4 4 0 1 ( e ~ ~ 1 9 9 5 1  

u d a u  labor p w c i ~ c e  charge, elther before the FLRA or the United States CCYRZ 01 
~ p p e a l s  oniudma! r e n e w  See Gnmjth v FLRA 542 FZd 487 ID C Clr 1968 171erlti 
of arbirrsrion s u a r d r  appealed $0 FLRA me not further reriewable in any iederal 
C O U ~  unlese arb,rrarori decision and the FLWs afirmsnce i s  challenged 18 uncon- 
m f u t i o n a l  or Idlo r i lh in  the narrow bounds of Leedam Y Kyne, 358 U S 184 19581' 
Depanment a i J u i r i c e  L FLRA 792 F 2 d  25 (Zd Cir 19861 

z % U S C  57121161119941 
1s5id 671211dm 
Zl'[d 
Z56ld 57121'dI 2 9 C F R  5 L614401iei(19911 
9 % 2 U S C  12000e-161cltSupp Y19931.29CFR 5 16144081e)<199E' 
96a55uSC §7121rd1119941,29CFR 5 1 6 1 4 4 0 1 ( e ~ ~ 1 9 9 5 1  
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The Federal Circuit rewews the arbitrator's decision "m the 
same manner and under the Same conditions as if the matter had 
been deelded by the Board The agency, therefore, cannot appeal 
an arbitration decision even if  11 IS based on an erroneous Interpre- 
tation of law. The OPM can  appeal m a substantial impact case,267 
but the Federal Circuit has discretion to dismiss if it considers the 
impact msubstantial.266 The agency can then be left with imple. 
menting an unlawful remedy.269 

4.  M u d  Gnel;anees-Suppose the agency imposes a Chapter 
43 or i b  action an an employee who has MSPB appeal rights, and 
the employee wishes to raise an affirmative defense of unlawful dis- 
crimination wa the  negotiated grievance procedure The mixed 
grievance is the third comer of the mixed case Bermuda triangle. 
The employee may file a mixed grievance ( i f  the negotiated griev- 
ance procedure does not exclude mixed cases), a mixed complaint, or 
a mixed appeal 270 

A disappointed gnevant cannot obtain MSPB review if the 
union does not invoke arbitration,2" but may abandon the civil ser- 
vice issue and appeal the agency decision on the discrimination 
claim to the EEOC 2 T 2  The gnevant may Follow the EEOC appeal 

966id The standard os IPY I~K,  therefare. 18 uherher the arbnlratar'r d e c l s m  
*as arbitrary eapneaus ,  DI a n  abube of d r i c re tm Id 5 7i03!c l  The CDYR -111 con. 
side7 the rradihonal labor law pal icy  mideference to arbltralorn deilmani. see Deiine 
Y Briaca 733 F2d  867 871 !Fed Cir 1984) but reeomiisr thaf"Oludms1 deference 

. .. . . .  . .. 
nom Cornelius Y Nuff, 472 U S 648 11985) 

9s-See mpra nore 55 and ~eeompanymg text  
265Seo 5 U S.C 5 7703rdl 119941 L'The g r sn fmg  01 the peli trm for judicial 

r s b m  shall be et the d r sc re rm 01 the Court oSXppeelo "l 
16nSe~  Hornerv Oaria. 832 F2d 151 1Fed Cir 1967). The eaun referred to the 

arbmalor's decision as ''ultra uvea and unenforceable: but failed to grasp that the 
ngency haa no other farum in which Lo challenge the enlorceability Id a i  151 The 
F L U  h s i  no juriadictian to hear exceptions 5 U S  C 5 712Zlai !I9941 The a g m q  
eomrn>ls an unfair labor practice r l  ~t fails to ~mplerneni the arbmallon award id 
§ 71161ai151 It  c m m t  relitigate the mente o l the  arbilralion award in ~ f i  deienbe of 
the unfair labor p~sctire charge before the  F L U  or B Umted States court 01 ~ p p e a l s  
See m p m  note 254 and accornpanpng text 

2705US.C B71211d111994j 
Z'lMawsan Y Department of the N a y ,  48 M S P R 318. 322 (1991) ("[Tihe final 

decision rendered p u ~ m a n f  to B negotiated giieiance procedure, r h i c h  IP then 
appealable to the Board under S L S C 5 71211dl 119941, is Ihe arbitrator s decision m 
caber uhere the mevanee procedure prander for a r b l f r a l m  az a last resort "1 Ever). 
negotiated grievance procedure pravides far a i b i t m m  BE a Issf resort 5 U S  C 
1 i121!al 11994) 

21228 C F R  5 1614 4011~1 119941 
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with a trial de ~ O I O  in United States district court a n  the menta of 
the discrimmation 1sme 

Seither the agency nor the OPhl can obtain administrati\e or  
judicial review of an arbitrator's decision on a mixed grievance The 
grievant may appeal to the AISPB, which will review the decision for 
uhether the arbitrator erred m interpreting a civil serwce law, rule. 
or reglllatmn 2i4 The grievant may appeal to the EEOC if not satis- 
fied irith the MSPB deeman, triggering the back-and.forth process 
that leads ultimately to the Special Panel.2'5Ac1vd action in United 
Srates district court is an option s t  various stages following the arbi- 
tration decision 276 

5 Oiher Prohrbiied Personnel Practm-The alleged wctim of 
a prohibited personnel practice, other than discrimmation. in a case 
other than a Chapter  4 3  or  7 6  act ion,  may pursue the ma t t e r  
through the negotiated grievance procedure or  the OSC z7i The 
F L R A  has  jur isdict ion to T O V L B W  exceptions from arbi t ra t lo"  
a w s r d s  2i6 The  FLRA decision general ly  1s not  jud lc l a l ly  
revieaable 

111 The Roots, Successes, and Flaws af the 1978 Civil Service 
Reforms 

The flow charts  in Appendix A generally depict the various 
administrative processes for resolving federal.sector emplo5ment 
disputes, they reveal a process that can be incomprehensible to prac- 
titioners let alone the average federal employee w t h  no legal train- 
mg. This part exBmine8 haw and why that system arose, and evalu- 
etes  how well or  poorly the system serves the oblectives tha t  
prompted reform ~n 1 9 i 8  

z ; % 2  U S  C 5 2000e-151~) ISupp V 19931, 29 C F R  3 1614 408icl-id) 119951 
The B . D P ~ , C )  cannot appeal the EEOC deemon 

z'4Robmian Y Department o i  Health and Human Serva , 30 M S P R 369 
,1986) The term 'CIYII serwee'' apparently Includes. lor the p u ~ ~ e i  of ~ p p e a l r  under 
5 U S  C S 7121:dl discrimination ISVP '[Tlhe Bosrd =ill decide bath discriminafion 
I J J Y ~ J  and orher mppealahle ~biues  m conducring ~ t a  limited 'cope o f r e v i e r  01 arbilra- 
n o n d e ~ i ; i o n r u n d e r S u S C  5 i l Z l f d ) " l d  at398 

z'i6 U S C i i l 2 l Id )  (1994) Sei 6upra p a n  11 E 3 

- 5 . c i c r  712211994 
'.'PCri5th. Y FLR4. 842 FZd 487 tD C Cir 19881 
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A. The Ciuil Seicice Cornmiss~on 

The Pendleton Act of 18832a0 created the CSC io implement B 

merit SyBtem for hiring federal civil sewants. and to eliminate the 
political spoils system. The CSC's responsibilities expanded over 
time to include mplementing standards and procedures for removal, 
position classification, supervmon of efficiency ratings, and retire- 
ment matters, moving '%beyond patronage control to modern person- 
nel admmistration in the Federal Gavernment "281 Executive order 
9830 charged the CSC with exercising and providing "leadership in 
personnel matters throughout the Federal 

By 1978, the C S C s  responshl i t ies  extended to virtually all 
aspects of personnel management, including ment staffing (hiring, 
promotmg, removing); performance evaluation; pay and benefits; 
retirement and health insurance; labor-management relations; and 
equal employment opportunity and afirmative a ~ t 1 0 n . 2 ~ ~  The CSC 
was a policy maker, a management consultant, a merit protector, 
and an adjudicator of employment disputes. Its performance as the 
mask7 personnel agency. however, came under semtiny. 

ACSC evaluation team reviewing personnel management oper- 
ations in  a regional ofice of the General Services Admmstration in 
1973 received allegations of political patronage in  the hir ing 
process.2s4 The subsequent inquiry revealed abuses that could occur 
only with the  complicity of officials i n  t he  CSC'a Bureau of  
Recrviting and Examining 

To CounteT these assaults, there haldl gradually developed 
a bewildering array of complex protectwe procedures and 
additional checks and balances Complexity haldl also 
been increased through procedural safeguards for vanous 
disadvantaged groups where rights haldl been too long 
ignored The resultant time-consuming and confusing red 
tape underminddl confidence in the merit system . . 
Ironically, the entangling web of safeeguards spun over the 
years often fail[edl to protect against major political 
assaults and cronylsm.2a9 

zaocini s ~ ~ ~ ~ A ~ ~  or 1883 22 stat 403 
$ l r S  R E P  N o  969, 95 th  C a n g ,  2 d  Seri 5 ( 1 9 7 8 1  reprinted ~n 1 9 7 8  

U.S.C C A.N 2723, 2727 
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These bewildering procedures, the confusing red tape, and the 
CSCi structural conflict of interest and resulting pro-management 
bias attracted the attention of B new presidential administration 

B. The Personnel Management Project 

President Carter assigned his new CSC Chairman to chair the 
Personnel Management Project (Personnel Management Project), 
which began o n  May 2 7 ,  1977.28' The Personnel Management 
Project charter was to examine current personnel policies, proce~ses, 
and organization for areas of Improvement, and to recommend nee  
essary changes to achieve that improvement 266 Nine task forces, 
comprised primarily of career federal employees, invesrigated and 
reported on e v e p  aspect of the civil s e n m  syJtem 289 The task force 
repor t s  and  t h e  final staff report became  t h e  foundatlon for 
Reorganization Plan Numbers 1 and 2 ,  and far the Civil Service 
Reform Act. Two task forces addressed federal-sector employment 
litigation directly. 

1 .  E q u a l  Employment Opportunrt,-Task Force 4 (Equa l  
Employment Opportunity and Mirmati\  e Action) confronted wide- 
spread criticism of the discrimination complaints p r o e e ~ ~  as '%lased 
against complainants; . . too lengthy, repetitive, complex, and con- 
fusing; and . without protection for the rights of those who had 
been accused or named 8s alleged discriminating officials "290 Other 
criticisms included that federal complainants' rights were inferior to 
those of private-sector c ~ m p l a m a n t s , ~ ~ ~  mllexible, restrictive proce- 

. .  . . . . .  ~ 
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dures hindered complainants' exercise af their rights; defendant 
agencies controlled the complaints process. complainants had msuf. 
fielent B C C ~ E S  to information, defendant agencies decrded whether 
discrimmation existed, the CSC .4ppeals Review Board rarely found 
for complainants, class complaints procedures were Inadequate, and 
agencies rarely disciplined discriminating officials.292 Even the CSC, 
in a 1974 report from a task force headed by its Deputy Executive 
Director, "questioned the impartiality of discrimmation advice pro- 
vided to Federal employees by persons uha are the functional exten- 
sions of management "293 

Task Force 4 conducted outreach meetings with "a wide variety 
of persons and groups" and observed general agreement that  the 
complaints system was too long and complex, that  EEO ~aunselors 
were relatively ineffective because of poor training and low rank; 
and that  an independent and impartial body should hear complaints 
and other appeals 294 The task force recommended elimination of 
the counseling process; arbitration ofeomplaints; EEOC review; and 
the right t o  a trial de novo in United States district court following a 
final administrative d e c i s ~ a n . ~ ~ ~  

2 Organizing for Merit Protection-Task Force 8 (Roles ,  
Functions, and Organization for Personnel Management) 8150 found 
an orgamzational conflict of interest in the CSC's "semng simulta. 
neously as management agent for an elected partisan oficisl and as 
protector of the federal personnel system against partisan abuse, 
and acting concurrently as a staff agency assisting other agencies in 
personnel management and a6 a 'neutral' third.party adjudicatory 
body."296 The task force considered "that part of the merit protection 
role that  concerns the adjudication of disputes between employees 
and agency management . to be both in fact and in appearance 
incompatible with the responsibility of a central management staff 
agency to assist operating departments and agencm in managing 
the workforce."297 

Task Force 8 recommended dividing CSC functions and author- 
ities between a Federal Personnel Management Agency and a Merit 
Systems Review Board, in much the way that the OPM and MSPB 
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ultimately absorbed them [including the creation of a Special 
Unltke Task Force 4 ,  houever. Task Farce 8 recom- 

mended assigning adjudicatory responsibility to the MSPB. a n d  
assigning the OPM responsibility far the policy and supervisory 
functions of the federal EEO and afirmatiie action programs 299 

3. The Personnel  Management Project  Leadership-The 
Personnel Management Project sought to replace bias 
and complexity with impartiality and simplicity 

Additional procedures will add little in the way of protec. 
tion, and will result primarily m more red rape In lieu of 
more procees, the staff has concluded that more meaning- 
ful safeguards can be provided by greater organizational 
insulation of the appeals and investigatire functions 

Employees with complaints now face a confusing array of 
possibilities-appeal vs. grievance VB discrimination com- 
plaint. They also face a bewldenng tangle of rules, r e s .  
lations and procedures as &,ell as deadlines to be met to 
avoid losmg an appeal on procedural grounds 301 

The Personnel Management Project leadership recommended 
the Task Force 8 approach to jurisdiction over discnmmatmn corn- 
plaints.3a2 An independent agency, the "Merit Pratectmn Board," 
would be "the keystone of the proposed safeguarding of merit princi- 
ples '1303 The leadership also recommended reforms to "clarify and 
simplify the procedures for appeals. grievance, and dimmunation 
eornplamtr to make them easier to understand and to use 1'304 

Recommended M e n t  Protection Board f u n c t i o n s  included 

3041d Appeals nat mvolvmg dihcriminalion uauld he mmple the ernp1o)ee 
appeals following the ~ g e n v  deasron. the MPB provides a hearing and decision, the 
a e e n e ~  irndemenfs the MPB d e i s m  Id a t  7 4  

The diomminahon complainti p m e a ~  uauld consist o i  fire steps 111 filing 
ulth the egenry. 12) fact finding and cmcdmtmn attempt! by the ~ g e n c y  €EO direc- 
for. (3)  anal agency decimn 141 appeal to  MPB loptmal (51 c i v i l  suit in Lmred 
States district C D U ~  Id  

A "egoriared grieianre procedure a o u l d  be a coiered employee's IXLIYIII~~ 
appeale m u r e  far P I I  matters virhin ~ $ 3  scope hut dnscrimnnatm complsrnls would 
not he ~ ~ v ~ b l e  Filing B dihcrimination complaint  lappeslsble to  the MPBI rauld 
f a r i l m e  m y  other type nf  grieiance or  appeal on the same ~ $ m e b  Id at 60-61 
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inYestigating and correcting incidents of prohibited political act tw 
ties. adjudicating employee appeals "related to vrtually all t)pes of 
personnel actions," investigating and deciding discrimination com- 
plaints: and revmwng other personnel systems for compliance a l th  
merit p r m c i ~ l e s . ~ ~ ~  Merit Protection Board jurladlctlon over employ 
ment discnmmatmn cases manifested the Personnel Management 
PrOJeCt leadership's recognition that  unlawful discrimination 1s 

inimical to a merit The leadership rejected Task Force 4's 
recommendation (regarding EEOC junsdictmn) "in order to estab. 
lish a single organizational unit to resolve virtually all types of com. 
plaints from Federal employees "3Di 

The CSC's process suffered from complexity due to multiple 
organizations' involvement with appeals, canfusing patterns ~ u n s -  
diction, and overlapping avenues of  appeal.308 The Personnel 
Management Project leadership sought to replace that with a clear 
avenue of relief far any particular complaint, and a simple and time. 
ly appeals process.309 Ment Protection Board jurisdiction over dis- 
crimination complaints was central to thls effort.310 

3Qrld at  55 
306The Final Stall Repon did not a n m l a t e  B list a i  ment prmc>ples or prohlb. 

)led personnel pmctlces, such as those specified by the C S M ,  but the Pro~ecf leader- 
ship clearly eonridered d~eenmmtmn- i r ee  employment B merit p r ~ ~ c l p l e  

The main ides o i lhe  ment system 18 to  hlre people antn the C I ~ I I  I I N I C ~  
on the baais a i  their qua l~ f i ia tms.  and 10 adrsnce people and refam 
them ~n the aerwce on the basis a i fhe i r  relauha performance on Lhepb 
and their abiliti ta rake on more responsible uork. No other considera- 
tions should 8ppl) ~n hiring, p i0m0l ln~ .  01 r e t amnges ree r  employees- 
not pditieal party race color sex, ~elhglon n s f m a l  orlgln. m a r l i d  sra. 
LYE see. handlean. or orher factors unrelated t o  thp mb 

I~~ 

Id sf 5 1  "As a fundsmental parr ai protecting menl principles employees mdrirdual. 
ly need strong p ro teo tm irom arbllrary m caprlcms persmndl s c l m s  and from d m  
c r i m i n a f m  bared an polmcs, m e ,  color, sex. religion, national mgln. age. manta1 
~ t ~ t u s .  or hsndieap"1d at 53 

W d  B L  13. Those iavormg the Task Farce 4 approach pointed ID B perrehed 
conflict between proteermg ,he ment system and brmglng sbaut changer m mern  
procedures to momphhh  EEO oblecllves, a dwergenw between prnste PICLOT and 
iederal i e ~ f m  EEO programs, and the EEOCs  D Y C C ~ ~ S  I" opurrmg prwaie-sector 
progress through enforcement and threat o i  enforcement. Id. at 237.38 The Prglect 
leadenh>p. however were "not perwaded that a trsnafar a i n t l e  VI1 reaponnitility to  
theEque! Employment Opponumly Commlrrlon IwsI elther necrrraryor dermble  ' 
Id at 238 They envlrianed the OPM BS a powerful entity capable o i m p l e m e n f > n g  a 
YIBOTDUS EEO program, they dlreerned B ronfllct a i  mierest to be created by vesflng 
the EEOC with ba th  EEO program rerponriblllty and e o m p l ~ m t r  ad ludxea lm 
rehponsibilrfy. similar tc that  from which the CSC suliered. and they believed that 
management invdvemeni I" the EEO pmgram was c m c l a l  t o  success I" the federal 
work place Id ~ 1 2 3 6 . 3 9  

3061d at  58. 
W d  at 60-61 
W d  st 73 
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C. Implementrng Personnel Management Project Reconmendations 

Even before the Personnel Management Project leadership had 
signed off on the Final Staff Report, another group of subject-matter 
experts assembled to develop reorganization plans and proposed leg- 
islation to implement Personnel Management Project recommenda- 
tions.3" 

1. Reorganization Plan Number I-President Carter adopted 
Task Force 4's recommendation for EEOC jurisdiction. He sent 
Reorganization Plan Number 1 to Congress, addressing equal 
employment opportunity exclusively, a week before he submitted 
proposed civil sewm reform l e g ~ s l a t m n . ~ ' ~  The President expressed 
concern about conflicts of interests. disparities between federal and 
private employees' r ights,  and uniformity of equal employment 
opportunity standards 3L3 Accusing the CSC of lethargv ''in enforc- 
m g  fair employment requirements within t h e  Federal govern- 
ment"314 he transferred all of the CSC's equal employment opportu- 
n i ty  respons ib ih t ies  t o  t h e  EEOC, inc luding  complaint 
a d ~ u d i c a t m n . ~ ' ~  

The House and Senate committee reports on Reorganization 
Plan Number 1 reveal the contemporary concerns of Congress The 
House cited the  CSC's conflict af Interest; the need for uniform 
guidelines, standards, ~ u l e s ,  and procedures applicable to the feder- 
a l  a n d  private sectom; the  burden  CSC rules and procedures 
impcsed an federal employees, undue delay in complaints process. 
ing; the EEOC's expertise in employment discrmmatmn matters; 

3-SHIcIIu. supra note  16, at 16 
3-9Presidenr Caner submitted Reorganization Plan Number 1 o n  Februar) 23, 

1976, he rubmifled proposed refmrm leg~slalion on March 2 See Reorganlietion Plan 
To laiL916.3CFR 321'19181 r e p r i n l e d i n 6 C S C  app arl574'19941 a n d i n 9 2  
Stat 3761 (19761. SHICLXI. supia nore 15. at  I 

S1rTransier of the civil Semce Commiaim'8 equal employment oppoz- 
u n i h  resoonribilities t o  EEOC IS needed to ensure that t l !  Federal . .  
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and the need to foster employee confidence in the fairness of the sys- 
tem.3:6 

The Senate pointed to 

blnconsistent s t a n d a r d s  of compliance, particularly 
hetueen the public and private sectors; [dluplieative, 
inconsistent paperwork requirements and investigative 
efforts, [clonflicts within agenaes between their program 
responsibilities and their responsibility to enforce the civil 
nghts laus; [clonfusion on the part of workers about haw 
and where to seek redress; [and] Illack of accauntahility.317 

Both the House and the Senate noted the overlap between 
EEOC pnsdictmn and that proposed for the MSPB.31B Senate m s e ~  
vatians about the contemplated scheme far sharing ju r i sd i c t~on~ '~  

H R  

C0"g 

3 W o m m i i s m  rules and procedures governing complaint% are paid to  be 
more burdensome to Federal employees than those issued by the EEOC 
lor empioyeei in the "an-Federal ieerarr Despite B ~tafufoly l imitsl im 
of 180 days ior the processmg a i  camplamts by government employees. 
the Gaiemmenf.uide average for the processing a i  mmplamta was 398 
d a i s  I" fiscal year 1976 

01 nest m p o r t a n c e  m evaluatmg the m m t  of thls transfer IS the 
b u i l t  in c a n f l i r t  a i  interest t h a t  ex>nta w n h m  t h e  Civ i l  Service 
COmmlsila" 

The advanrages m translernng the equal employment function of 
the C i v i l  Service Commission Lo the Equal Employment Oppartunify 
Cornmiision are numer(~u6 and dear Most mpartanl E the fact that the 
EEOC 18 a n  agency within the Federal Government whreh has developed 
experience and erpsrtire ~n the field It  IS independent of other i n c ~ n s i s .  
tent commitmenti  and can freely devote i t a d  ta 11s miision Curdelineo 
and standards wil l  be produced that will be harmonious io r  bath Federal 
and private emplayment and Federal emplaseea with equal oppor tun i~  
complaints wi l l  be rubj-1 to the same mlei and p m d u r e s  86 emplay- 
eel ~n the P~MLP sector Confidence ofFederal employees I" the f a m e a s  
aipovernmenf personnel p t ~ c t ~ ~ s s  will be enhanced 

317S REP NO 750,96th Cong ,  2d Sebr 1.2 11978) 
B l i H  R RLI NO 1069, 95th Cong, 2d Sea$ 6 (19781, S REP NO 750 

, 2d Serr 10.12 (19781 
31@The J u r l l d l e l l a n a l  overlap be tween  the EEOC and  t h e  Merit 
Protwnon Board, combrned with the broadly mneeded dificulty eeparat. 
lng ment from discrimination moues when they are r a m d  I" the I B ~ D  
appeal, leads the committee to mnclude that the Adminiitration's pro- 
pmal I" 6ettlon 3 would ultimately render more drmleull the a c h m w  
ment u i  fimeli  price ior Federal employees under Ilent System p r m c ~ .  
plea or under title VI1 of the C l n l  Rights Act 

REP NO 1069.9Sh Cong , 2 d  Sees 5 11978). 

, 95th 

i b w ~ b  were rused ,  and ~n m u d  cases, the MSPB w u i d  make nn m t m l  
determination but this derermination could be overruled by the EEOC 
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farced President Carter to agree to delay mplementarmn pending 
Congress's consideration of his proposed reform legi~latron 320 
Congress responded ui th  the mixed case procedure described ~n part 

2 The Ciuil S e n i c e  Reform Act and Reorgonrzation P lan  
h'umber 2-The drafters used Reorganization Plan Number 2 to 
redeslgnate the CSC as the MSPB and to prescnbe, to the extent 
possible, the organization and functions of the newly-created OPM. 
MSPB, and OSC 322 The proposed legislation established for the 
first time an express set of statutov merit principles and prohibired 
personnel p ~ a c t 1 c e s . ~ ~ ~  It also covered. inter alia, creation of the 
SES, due process for misconduct-based and performance based 
actions. men1 staffing, employee compensation, and labor-manage. 
ment relation~.324 

President Carter sent the proposed legmlation to Congress on 
March 2,  1978,325 and  followed t w o  months  l a t e r  with 
Reorganization Plan Surnber 2.326 Neither l ep la t ive  body vetoed 
the reorganization The Senate passed one version of the 
CSRA on August 24,  1978, the House passed another one month 
later, on September 23 The Senate and House agreed to the confer- 
ence report an October 4 and 6 respecnrely, and the President 
signed the CSR4 into l a w  on October 13. 1978,32e less than eight 
months after he submitted the proposed IepJat ion 

The CSRA generally reflected the concerns of t h e  Personnel 
Management Project. It codified men1 principles; provided ior an 
independent MSPB and OSC: protected whistleblowers: vested the 

1.321 

This division 01 riiponsibilirie6 could produce mmultaneour or  iequen- 
lid appeale ending up v n h  quile direrent h a 1  dererminaiiona 

S RIP No 750. 95th C o n g .  2d Sesi  10-12 '19761 
3zoLefter from President Carter l o  Senator Abraham A Ribmaif (undated).  

reprrnrrd an S REP So 7 S 0 ,  95th Gang, 2d Seis 17-18 11978, 
321Ciril Senice Refarm Art  o i  1978. Pub L No 95.484, $ 2 0 5  92 Star 1111 

1140-43 (codified 86 amended at  5 U S C 5 7102 I1994r). see aupra p ~ T f  I E 3 
12zSee Rearganiisfian Plan No 2 of 1978. 3 C F R  323 11976: iepnntad E" 5 

US C ~ p p  st IS77 11994!, and m 92 Stat 3183 11'376!. see d b o  SHlCrW supra note 
16, *f 20 

323United Stales Civil S e w i c e  Commission. draft a i  the C i i i l  Senice Reform 
bil l  dated January 10 1978, reprinfi  m SHICEKI. dupm note 15 at 22-25 

'%Sea SHICIKI, %pro note 15,  at  20 
W d  st 1 
3ZbReoigamialion P k n  No 2 a i  1978, 3 C F R  323 (1978). reprinted tn 5 US C 

327Swcru. w p r a  note 15, at 42 See supra note8 1. 1 7  regarding the 111-starred 

~ ~ ~ S H I C E ~ ( ~ , I U P ~ Q  note 16 at 1 

app a t  1577 11994, or.d tn 92 Stat 3783'19761 

legblahve i e t n  p m v m m  o i fhe  Renrganiisfmn A c t  
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OPX with supervisory powers over executive branch personnel man- 
agement; established a ne-, performance appraisal system and stsn- 
dards for perfarmanebased removal, prescribed due process for dis- 
ciplining and removing employees; created an SES; created a merit 
pay system for certain managers: authorized the OPM to test new 
approaches for personnel administration, and created a statutory 
basis for federal labor-management relations 

D. Good Intentions; Unmet Expeetattons 

cerns that impired the reforms of 1978. 
The preceding discussion highlighted the following general con. 

* the CSCs conflict of interest and resulting bias against 
complainants 

* confusmg pat terns  of jurisdiction, w t h  overlapping 
awnue* of appeal 

procedures described variously as complex, confusing, 
burdensome, and bewildering 

. inordinate delay 

* agency control of the  complaints process, ineffective 

* disparity between the rights and remedies of federal 
employees and private sector employees 

* lack of employee confidence ~n the fairness of the system 

Eighteen years later, many of these concerns still linger. The 
Senate considered leflslation in 1992 and 1993 to restructure the 
federal employment discrimination complaints process 330 The 
Committee an Governmental Affairs found the following. 

* agencies controlling the complaints process have an 
inherent conflict of interest331 

. complicated procedures and overlapping jurisdiction for 
mixed cams332 

. insufferable 

3pgSee S. R E P  IIo 969, 96th Cong , Zd Sers 2 (19781. r e p r m B d  bn 1978 
U S  C C A N 2723. 2 i 2 4  Cangrerr eliminated the mer i t  pay r y ~ t r m  ~n 1993 
Perbrmanee Management and Recognition System Termmallon Act. Pub L Xo 103- 
89. 107 Stat. 961 11993) 

13UFederal Employee Fairness Act of 1993, S 104, 103d Cong , 1st Sesb (19931, 
Federal Employees Fairnesb Aef or 1992, S. 2801. 102d Cmg Zd Sers ,19921 

counselors; unsatlsfaetory lnvestlgatlons 

REP NO 464. 102d Cang , I d  Sese ? 11992) 
3321d st 10 
333id st I 
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. ineffective counselors and unsatisiactar) iniest iga-  
t,ons334 
. l a c k  of employee confidence in the  fairness of t he  
system336 

How far ha l e  w e  really come since 1978? 

I .  Discrimination cmes- 

a Complaints Processing-For all the cn tmsm directed at 
the CSC model for discrimination complaints processing. one might 
have expected the EEOC to dense a new system that WBE more Sam, 
efficient. and user Sriendly Instead, the EEOC adapted CSC proce- 
dures wholesale, merely substituting itself for the CSC 8s the ad,". 
dicator336 Amendments over the years never diierted the EEOC 
process from the CSC model the agency C O U ~ S ~ ~ E  on,  accepts or d w  
misses, Iniestigates, and decides discrimination complaints; the 
employee may appeal to the EEOC 33: As the Senate Government 
Affairs Committee pointed out, these procedures preserve the 
agency conflict of interest that undermines the effectiveness and 
perceived or real fairness of the entire process 338 

b. Dela~-Complex, inefficient procedures exact addition. 
a1 costs beyond confusion and frustration, they beget delay. Delay 
prolongs uncertaint?, creates stress, and generates opportunities for 
disputes to snowball into reprisal complaints, the ieading basis of 
discrimination allegations in fiscal year 1994 IVitnesses transfer. 
quit. retire, or die. Those still available by the time of a hearing may 
forget what they once knew about the case, or become frustrated by 
repeated questioning from EEO counselors, mvestigatms, and rotat. 
mg party counsel during the mtermmable prelude to a hearing 
Unresolved discrimmation complaints do not improve w t h  age 

How protracted is the process? Consider the open camplaints 
inventory for fiscal year 1994 Complaints pending acceptance or 
dmmssa l  had been open an average of 196 dayh, those pending 

la'ld at  6-5 
W d  at 8 
336Equal Employment Opportunity in the Federal Gaiernmenr. 43 ied Reg 

60,900 11578r Icodded st 25 C FR p t  1613,157911 
33'Sea 29 C F R  pts 1613, 1611 (15551.cf 5 C F R  p t  713 1076, The p a n  

1614 procedures. which became enective on October 1. 1552, tinker a i  the fringe8 but 
adhere to the b s i x  CSC model 
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agency investigation averaged 267 days; those pending a hearing 
a>eraged 377 days; and those pending B final agency decision a i e l -  
aged 466 days 340 Although the average processing time for a coni. 
plaint t o  proceed from filing to final agency decision was 366 
days?" it was another stor). which an EEOC administrative judge 
held a hearing and the complainant appealed the final agency dew 
s ~ o n  to the EEOC: the average time from filing a complaint to the 
EEOC's final decision on appeal was over 800 days 342 Agency deci. 
smnmakmg, plentiful opportunities for appeal, and long appellate 
processing times slow the  process to a crawl while the inventory 

e. Overlapping Jurisdiction-Part I1 described the roles of 
the MSPB, the negotiated grievance procedure, and the F L U  in 
adjudicating or reviewing discrimination complaints The MSPB 
decides discrimmation ~ 8 ~ 8 8  in mixed appeals 344 Arbitrators decide 
discrimination issues in grievances 345 The FLRA interprets discrim- 
ination laws when reviewing exceptions from arbitration decisions 
an  nonmixed 5 1 e v a n c e s , 3 ~ ~  and the MSPB does so in the case of 
mixed grievances.3" 

Bifurcation of CSC Jurisdiction was necessary to eliminate the 
conflict of interest between that agency's management and adjudica. 
tory responslhllities. Elimination of the CSc's conflict, however, did 
not require scattering adjudicatory responsibility among the EEOC, 
MSPB, F L U ,  and negotiated grievance procedure Labyrinthine 
review, procedures were the price of congressional efforts to balance 

gTows.343 
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the hlSPB's merit protection role with the EEOCs "role of principal 
Federal agencr in fair employment enforcement '34s 

2 Cacti S e r ~ i c e  Cases-The hISPB LE one of the brighrer lights 
of federal employment IItig8tion It decided 13,160 cases ~n f i s c a l  
year 1995. ninety percent of which were appeals of agency per 
actions 349Admini~ t~at i i , e~udges  issued initial decisions an  a 
of ninet)-m days after filing 350 The Board also averaged ninery-six 
days to review initial decisions 3 s 1  The United s ta tes  Court of 
Appeals for the Federal Circuit left !dSPB decisions untouched in 
ninety-four percent of the cases appealed, a much higher B U C C ~ S E  

rate than other administrative agencies e n j q  in other c m w t  courts 
of appeal,352 and the EEOC differed ui th  the MSPB in only one of 
140 mined cases 353 

The General Accounting Oflice recentl) evaluated the hlSPB's 
performance management, and operations, and reported the results 
to the Senate Committee on Government Affairs 

The responses from practitioner groups reflect a general 
view that  MSPB has been fair in processing employee 
appeals of agency personnel actions MSPB's fairness in 
processing employee appeals was further indicated by the 
fact that over the &year period ending September 1994, 
91 percent of the final MSPB decisions appealed to the 
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U S .  Court ofAppeals For the Federal Circuit were upheld, 
the remainder sere  either reversed or  returned to MSPB 
for further action 354  

The MSPB does not, however, have jurisdiction (let alone exclu. 
sive jurisdiction1 over every civil service case, notwthstanding its 
responsibility "for safeguarding the effective operation of merit prin. 
eiples in practice."3E6 The Board does not review arbitration d e w  
m n 5  on Chapters 43 and 75 gnevances; those cases go directly to 
the Federal C i r ~ u i t 3 ~ ~ A n  agency must implement an unlawful arbi- 
tration decismn that  favors the grievant if the OPM IS not interested 
in appealing or the court exercises its discretion t o  deny the OPM 
petition for Ironically, the MSPB would have jurisdiction 
to review the Same arbitration award If the underlying gnevanee 
alleged unlawful discnmination as an affirmative defense to the 
Chapter 43 or 75 action36B Rogue arbitration decisions can under. 
mine the MSPB's merit protection efforts 

The MSPB also lacks jurisdiction to review arbitration deci- 
sions an grievances involvmg civil service action8 that  would be 
appealable to the MSPB but for the availability of the negotiated 
grievance procedure.35g For example, a bargaming unit employee 
who is demed a within.grade pay increase must use the negotiated 
grievance procedure If it does not exclude the dispute. The FLRA, 
not the MSPB, reviews any arbitration and the FLRA 
decision generally is not subject to judicial There 1s no 
mechanism for reconciling FLRA interpretations of civil service law 
with MSPB precedent, notwithstanding tha t  "the focus of the 
FLU' .  work is really federal workplace disputes and institutional 

3i6S REP. NO. 969, 95th Cang, 2d Sess 6 (19761,  reprznled ~n 1976 
U S C C A N  2723,2728 

J565 U S  C 8 712110 (19941 The respondent ageney has no ~ p p e a l  nghta, and 
the OPY can appeal only I" iubsfanfial m p s d  cases BL the murt's diaeretrm Id 
9 1703Ldl(l994l,rr~1vpra partIIF.3 

31iIn Homer Y Garra, 632 FZd 160 IFed Cir 1967), the court denied the 
OPM's petition for review of an arbitrsfion decision that mitigated B Chapter 43 
action, contrary to MSPB and Federal Circuit precedent Cr. Cornelius \, N u t ,  472 
U S 648 11965) Iarbitrator required to fallow MSPB prmedenf m employee discipline 
CBP.SI 

35s85 U.S.C 5 7121Id) 11994) 
BSQId 5 7121; bee aupro p a n  II F 1 
3% U S  C 5 7122 ~19941 
JalGrlffilh v FLPA 842 FZd 467 ID C Cir 19681. bee supra note  254 and 

accampany,ng text 
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relationships. a s  opposed to the appeals process for federal ernploy- 
ee5 , 4 6 2  

The system for  adjudicating civil s e n m  cases I S  i n  better 
shape than that for discrimination complaints but limitations on 
MSPB jurisdiction present the opportunity for disparate results in 
hke cases This becomes especially apparent when one  examines 
recent developments in the area of arbitrator power 

3. Arbitrator Pouer-Congress recently amended the CSR4 to 
empower arbi t ra tors  to order an agency-party to discipline a n  
employee whom the arbitrator finds has committed a prohibited per- 
sonnel practice against the grievant 

(AI The provisions of B negotiated grievance procedure 
providing for binding arbitration shall, if  o r  to the 
extent that  an alleged prohibited personnel practice is 
Involved. allow the arbitrator to order- 

( I I )  the  taking, by an  agency, of any disciplmary 
action identified under section 1215(aI(31 that 1s other- 
wise within the authority of such agency to take. 

IB) Any employee who 1s the subject of any dmiplinam 
action ordered under subparagraph lA)(1~1 may appeal 
such action to the same extent and in the same manner as 
if  the  agency had taken the disc>plinary action absent 
arbitration 363 

Suppose an arbitrator orders the agency to remove a nonproba- 
tmnary competitive sewice manager whom the arbitrator finds dis. 
criminated364 against the grievant !\'here does that leave the man- 
ager and the agency? The manager u~ not a party to the grieiance. 
and may not have even appeared before the arbitrator The arbitra- 
tor's power is either unconstitutional or illusory 

The agency must notify the manager of the proposed removal 
and afford the due process required by statute.365 What happens if 

the deciding official determines, based on all the epidence. including 

369Heaiingr. wpra note 20 (iratemenr of FLRA Chair Phyllis S e g d  In con. 
trart, conmder the elaborate scheme lor eoordinatmg MSPB and EEOC dR-monS ~n 
mued  ease6 See supra part 11 F 3 

436 U S  C 3 71211b'121 (1994) ( 8 3  amended by United State. O i T h  o l  Special 
Caunsd Ment Syitema Proteetron Board Autharlrarian Act. Pub L ho 163-424 5 9 
108 Star 4361. 1365 11994>11 Of the dirciplinar). actions l isted in 5 U 5 C 5 121Sla l ,38  
m agent) would otherwise h a w  authority to ~ m p a r e  B remoial. e subpension or B 

repnmand 
36'Discriminanon IS a prohibited personnel practice 5 U S  C > 2302 b b l  
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that presented b) the manager, that no discipline is appropriate? 
The statute 1s unconstitutional if the deciding official must Impose 
discipline anyway. If t he  deciding official has discretion to not 
~mpose discipline, then the arbitrator reall) has no power to order it. 

The manager has a property intereat m that job 366 Deprivation 
of such a property interest  requires due process of law.361 Due 
process includes the right to notice of the charges, an explanation of 
the employer's evidence, and an  opportunity to respond prior to the 
deprivation, followed by a postdeprivation sdmimstrative hearing 
and judicial review.SS8 The predeprivation opportunity to respond 1s 
designed to provide "an initial check against mistaken decmon- 
essentially,  a determination of whether t he re  are reasonable 
grounds to believe that the charges against the employee are true 
and support the proposed action "369 

The agency violates the Fifth Amendment,  therefore, if  it 
removes the manager wlthout a predeprivatmn opportunity to 
respond The same constitutional violation arises ~f the agency gives 
the manager the opportunity to respond but disregards the manag- 
er's evidence because the arbitrator's order requires discipline in  
an) event; that kind of "due process" would be a sham. That the 
manager may appeal the removal "to the same extent and in the 
same manner as if the agency had taken the disciplinary action 
absent a r b ~ t r a t i a n " ~ ' ~  does not save t he  s t a tu t e  Due process 
requires an opportunity to persuade the deciding official not to 
impose the deprivation in the first p l a~e .3~1  

No admmstrative judge or AU has authority to order disci. 
pline of an employee who 1s not a party to the action from which the 
order ISSUBS. The MSPB has no such authority The EEOC has no 
such authority. The F L U  has no such authority. No court has such 
authority It 1s inconceivable that an arbitrator should have that 
authority. 

W. Unscrambling Federal Merit Protection 

Federal employment disputes currently march to the beat of 
too many different dmmmers These eases all involve merit prmm- 

366Board oiRegents Y Rofh, 408 U S  664 ,1972j 
W d  , U S  Coxst amend v 
3esCleueland Bd of Educ > Laudemill. 410 U S  532 119m see O!JO Mathewr 

v Eldridge 424 U S  319 119761 ldefinmg rhe balancing rest for derermmng what 
process IS duel 

369Laudrirnif!, 470 U S st 533 
3 r 0 5 L S C  571211b!12!(Bj~1994l 
~'!iaudarrni!i. 470 U S st 542-45 
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ples. )e t  no inherent logic ties together the aria? of procedures that 
can appiy This part describes proposals that mend current system 
defects by. (11 expanding MSPB jurisdiction at the expense of the 
EEOC and the F L U ,  (21 abandoning the CSC model of complaints 
processing in favor of the MSPB model; (31 integTsting and focusing 
administrative review to ensure ConsiStent interpretation of discrim- 
ination and civil m w c e  lawe; and (41 aligning arbitrator powers 
with those of administrative judges in similar cases 

Employees will retain all current substantive rights, they will 
know how and where t o  proceed with their cases; and they wil l  
obtain faster decisions based on consistent mteipretation of federal 
law. These propow.ls do not tamper with collective bargaining 
rights, and they preserve the role of the negotiated grievance proce- 
dure in resolving bargaining unit employees' disputes They will 
reduce the burden on agency personnel offices and may even sa\e 
the taxpayers some money along the way. The changes discussed 
below are mterrelated components of systemic reform. Appendix B 
depicts the revised process in flow chart form 

A Expanding MSPB Jurisdiction 

The MSPB will absorb EEOC jurisdLction over discrimrnotion 
complarnts against federal employers The MSPB also u1ll absorb 
FLRA junsdie t ion  to  ieuiew arbitration decisions on grieuances 
alleging d m r i m i n e t i ~ n . ~ ~ ~  grievances alleging other prohibited per-  
sonnel practices, and e i u d  semiee grievances fw uhich the negotiated 
grievance procedure is the ezclusrue forum 3:3 Finally, the MSPB u 1 1  
acquzre jurisdictmn to remew arbitration decisions on Chapters 43 
and 76 grievances, on petitrons for reuiew from ather party or the 
OPM s4 

There 18 no compelling reason for the EEOC to adjudicate fed. 
era1 employees' discrimination complaints, and no justification far 
the current diffusion of jurisdiction among the MSPB. EEOC, and 
FLRA. The description of the various processe6 ~n part  I1 was 
painfully intricate, transferring EEOC and FLRAjurisdiction to the 
MSPB will foster simplicity, consistency, and fairness. and It will 
bring discnmination-free employment into the fold wlth the other 
merit principles. 

Employee advocates might be skeptical. Is the MSPB an appro- 
prmte repository for such sweeping junsdictmn? Are collective bar. 
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gaining rights a t  nsk? Will the influx of new cases immediately 
overwhelm the MSPB? These are reasonable questions in light of 
experience with the last group of reforms. but the answers are fanor- 
able 

I Management B~as7-Is the MSPB en unfriendly forum for 
discrimination camplainants9 MSPB initial decisions in mixed cases 
include findings of discrimination about two percent of the time 376 
At first blush, thm appears serms ly  out af step with the nearly thir- 
teen percent of EEOC hearing decisions that recommended B finding 
of discrimination in fiscal year 1994 376 Closer examination, hawev- 
er, reveals that  the MSPB does not differ significantly from the 
EEOC in Its interpretation and application of discrimination laws. 

An MSPB administrative judge conducts the hearing in a 
mixed case, but the complainant may petition the EEOC far review 
of the final MSPB decm10n.3~~ Where the EEOC grants review. It 
examines the MSPB decision for whether ''as a matter of law-(il 
the decision of the Board constitutes an incorrect interpretation of 
any provision of any [discnminatmnl law, mle, regulation, 01 policy 
directive . . . or (il l  the decision involving such provision IS not sup- 
ported by the evidence in the record 8s a whale "378 If the MSPB 
lacked sufficient expertise in the field of employment discrimination 
law, or If It were biased in applying that l a w  to the facts in mixed 
cases, one would expect B substantial number of c a ~ e s  in which the 
EEOC "issue[d] in writing another decision which diffeer[edl from the 
decision of the Board."3'9 In the last five years, however, the EEOC 
has disagreed with the MSPB in only nine (1 2%) of 732 mixed cases 
presented on petition.380 

A more likely explanation for the s ta t is t ical  differences 
between the decisions of MSPB and EEOC administrative judges LS 
the  unique nature of a mixed case. Once a discrimination corn. 
plainant presents a prima facie case. the respondent agency can 
defeat the presumption of discnmmatmn by articulating a legit,- 



2 2 2  MILITARY LAW REVIEW [Vol. 150 

mate nandiscrimmatory reason for the action 381 The complainant 
then must prove by preponderant eiidence that the articulated rea- 
son for the action was merely pretext far discrimmation 352 A mired 
case. h j  its very nature. incorporates a leetimate nondiscriminatory 
reason lor the personnel action taken The due process prere 
to a Chapter 43 or i b  action force the agency to articulate a 
port the basis for the personnel action 363 Even if the administrative 
judge finds that the agency lacked the necessary basis for the per- 
sonnel action, the record often w 1 1  support agency claims of honest 
mistake rather than intentional discrimination Absent a smoking 
gun. the mixed case appellant has an uphill struggle 

The availability of a civd trial de novo prowdes an escape 
v d v e  Complainants will m ipa te  to United States district court at 
the earlieat opportunity ~f the MSPB proves hostile to their claims A 
mass exodus from the administrative process I S  unlikely, howeier 
The General Accounting Omce found that unions and private attor. 
neys who represent federal employees generally are confident in the 
fairness of the MSPB 3c4 

2 .  Delay on the Horizon?-Merit Systems Protection Board 
regional offices received 9965 initial appeals during fiscal ? e a r  
1995,366 during the same period, aggrieved mdiwduals filed 24,592 
EEO complaints with respondent agencies 386 Might not this com- 
bmed docket, along with broader jurisdiction to rewew grievance 
arbitration decisions, overwhelm the MSPB? Fortunately. proposed 
procedural reform will liberate sufficient resources to fund a robust 
MSPB fit for the task 

The EEOC had seventy-sewn administrative judges ~n Its d m  
trict offices at the end of fiscal year 1994 3Ei Thasejudges iwll tranr- 
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fer to MSPB regtonal and field offices Based on an average produc- 
tion of 120 cases per EEOC administrative judge per and 
25,000 new cases per year, the MSPB may need as many as 130 
additional judges to keep up wnh the C B S ~  load under the procedures 
proposed below369 

The EEOC had thirty-nine appellate counsel a t  the end of fis- 
cal year 1994 Those counsel. who analyze cases on appeal and 
draft proposed EEOC decisions, will transfer to the MSPB to per- 
form similar duties i n  the MSPB Office of Appeals Counsel 391 
Assuming 7500 appeals of discrimination cases annually, and an 
annual production of 140 appeals per attorney, the MSPB may need 
86 many as fifteen additional appellate attorneys to remain current 
with the case load.392 

The MSPB also will need additional support staff a t  both the 
headquarters and regional levels, although economies of scale and 
automation should avoid the need far  B proportionate increase. 
Where will the MSPB find the rem~r'ces for fifteen appellate attor- 
neys, third administrative judges. and an undetermined number of 
support staff' Federal agencies reported spending over $33.6 million 
to Investigate discrimmation complaints in fiscal year 1994 3% The 
procedural reforms, discussed below, eliminate the agency investiga- 
tion from the complaints process,354 and create the opportunity to 
reprapam sufficient resources to hire the necessary personnel 395 

36BThe average number of re%olutians per administrative judee * a i  124 3 8n 
R b i a l  bear 1994. 126 1 in Abcal year 1993, 113 5 ~n fiscal year 1952. and 94 6 I" fiscal 
/ea7 1991 Id  

389Thii 18 B very ronseiiafiue ealimate The actual need for adminiifrst ive 
)udges ehould be lower, because many of these camplamis wA1 be reroli,sd shortly 
after filing lend, therefore. requ~re less af the ass'gned adminmtrative judge's time1 
Far example, the EEOC reponed 21.565 eases dosed by Y ~ O Y I  means ~n fiscal year 
1994 of those 26% were d i m m e d  id at  33 .kilummg tha t  the diamisral rate held 
steady, only 16,000 af the 25,000 new formal complaint& uould be accepted Ralher 
than 130 new admmiotratiueiudges, therefor the Agvre would be closer 0 14 

"old. sf 65 
3*3sep UWED S T ~ S  M E W  srsriw ~ m E c m >  ~0-0. I \ " I ~  R E P O ~ ~  me 

FISCAL Y U R  1594 at 17 
rQzThe EEOC received 7141 mppeals ID heal year 1991: appellate attorneys 

hand led  an s ~ e r a g e  o f  146 appeals eaeh U ~ I T E D  STATES EQUAL EMPLOYMEIT 
OPPaRTunin COMMISSION, F P m R U  SECTOR REPORT ON EEO COHSLAJ~TS AVO APPEALS 
F o R F I S C A L Y P ~  1994 at 61. 65 

3931d at  T.21 
3g4Sea infra p a n  IYB 1-3 
3r51nte7ageney 'turf wars" pose B rraditional barrier to transferring mane, and 

pomfnonr within the exemtiie branch bur that  does nor change the fact that  wi l l  be 
srailable on the macro lerel TurE wars can be eircvmvinred through erecutlie order 
or atatumly directive Agencm wll need to  letam same a i  the hberafed remurce~, 
hoveier.  because Diocedural reforms oushine cases ta  Ihl~cafmn earlier would likelv . -  
generate a need far a d d m n a l  lhi~gaim ~ r a n  
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3. In/erioi  Emplojnient  Rights  and Remedies?-President 
Carter issued Reorganization Plan Number I to "ensure that  111 
Federal employees have rhe same rights and remedies as those ~n 
the private sector and ~n State and local goxernment, [andl (21 
Federal agencies meet the same standards as m e  required of other 
employers "396 Equal Employment Opportunity Commission JUIIE-  

diction over complaint adjudication 1s not an essential element to 
achieving either objective 

It 1s misleading to state that federal employees have, or should 
have, the same rights and remedies as private sector employees. The 
EEOC does not adjudicate complaints against nonfederal respon- 
dents, It Investigates, attempts to conciliate. and then either sues ~n 
United Statea district court on behalf of the complainant or mues 
the complainant a "right to sue" letter authorizing the complainant 
t o  proceed alone.39' The EEOC does not represent federal-sector 
complainants in United States district c 0 u r t . 3 ~ ~  pnvate sector com- 
plainants. haweier, do not enjoy the opportunity for two h e a n n g s  
an administrative adjudication followed by B civil tnal .  Litigation 
rights and remedies have never really been the same. 

This dichotomy betrays the fallacy of protests that transfeerrrng 
EEOC jurisdiction to the MSPB will lead to separate sets of substan- 
tive rights. The EEOC currently has no power to align the common 
law of private-sector employment d>scrimmatmn with the adminis. 
tiatwe common law of federal employment discrimination, because 
the EEOC IS a party to private-sector cases399 and the adjudicator of 

3'5hleaiage of the  President supra note l i  (emohasis added) 
39-12 L S C 4 2000e-5 1Supp V 19931 
3Qaihe unitaw execufiie t hean  would prevent the EEOC from representing B 

complmnant ~n an Article 111 coun against another federal agency Federal ngencies. 
ineludmg independent agenciee such a i  the EEOC, are part 01 the ~ X R - Y I I V ~  branch 
Since "lt lhe e x e c u f h e  Power I151 vested ~n a President of the United State% of 
Amrnca." there agenaes sre ~ g e n f r  or !he Premdent U S  COUT an 111, § I .  cl 1 
The PTesrdent canno? be both the plamfnTsnd the defendant ~n the %*me lauiuit  

3g9Prior t o  1972, rhe EEOC could m ~ ~ e a l i g a l ~  prwste-sector charger a n d  
attempt ~ ~ n c ~ l ~ m f m n ,  but could not sue o n  behalf 01 the eamplsinanr The  Equal 
Emplogmmi Opportunity Act of 1972 gave the EEOC proaecurarial power bur denied 
~f m y  power LO i s m e  cease-and-desut orders "Iclongesrmsl Repvblicsns W ~ T P  con 
cerned w f h  conferrmg Iser.fmdmg rerpanribilifie~ on the EEOC The agency had 
'8fluned ~n ~mage  as an advocate for c d  npht6.i and lhub there was oppiition to 
mreaamg the EEOCs enforcement s v t h o r q  centored on the fear that  an aver-real- 
OYI a g m q  would he acting as invealigaior prohecuror, and judge Marewor ?>de YII 
dams were percened as cal lmg for latfle p o h q  balancmg and much laor-finding st 
whxh  Judges were helmed more adept" Rebecca Hanner Whte, The EEOC The 
Courts and Emplo>ment Disrriminalian Policy Recogniiing the Agenwyi Leading 
Role an Stciufan Inlororelalion, 1995 UT*H L REV 51 .6246  lcltations omitted) 
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federahector  cases Private-sector cases are litigated ~n United 
States district court. Federal.seetor complainants have access to the 
same forum o n  exhausting administrative remedies. Article I I I  
courts presently are. and will remain, the only common forum for 
both classes of earnplainants The Supreme Court and the United 
States Circuit Courts of Appeals will continue to shape the direction 
of employment discrimination law.400 

President Carter's second stated objective, that  "Federal agen. 
cies meet the same standards as are required of other employ. 
ers,''"' refers to the EEOC's responsibility for developing, where 
feasible "uniform standards, guidelines, and policies defining the 
nature of employment discrimination on the ground of race, color, 
religion, e x ,  national origin, age or handicap under all federal 
statutes, executive orders, regulations, and policies which require 
equal employment The proposed transfer of com-  
plaints jurisdiction leaves the EEOC with these responsibilities. as 
well as the responsibility for reviewing, approving, and monitoring 
federal agencies' affirmative employment plans and programs.403 
Moreover, the proposal invests the EEOC with authority to seek 
MSPB reconsideration of discrimination C B W S  t ha t  the EEOC 
believes reflect a significant misinterpretation of a federal discrim> 
nation law or poliey.40~ 

4OOrhe Supreme Coun has p e n  limited deference to EEOC interprerariana ai 
T i t l e  VU because Congress has not delegated to that mgene authority to  issue suh- 
~ t s n f i w  l e ~ s l a l l v e  m l e ~  Ssr EEOC Y Arabian Amencsn 011 Co , 499 U S  244,19911, 
General Electric Co Y Gilbert  429 L S 125 119761 Thrs limited deference fmrlrater 
EEOC efforts to shgn PIIVBII.OR~~OT cammon law wllh  ti own federal-sectar admmr .  
trative precedent To the ex~ent that EEOC interpretations merit delerenee, hawever, 
federal courts w u l d  ~ p p l y  lhose ~nferprefafrans. where appraprrate, to federal-sector 
cape8 iifigaLed ~n the district court8 Thia provides a means to reel in the MSPB 
should it stray too fer u i f h  the proposed p w d l c l m  over pure discriminstm corn. 
plamii For B discussion of deference accorded to EEOC interpretive p d e l m s ,  see 
W h t .  s,,"l" "",* m a  ..... ..~ . ... 

'OIMemge of the President. dupra note 17 [emphasis added1 
4 0 1 E ~ e ~ .  Order No 12 067, 5 1.301. 43 Fed Reg 28.967 119781. repprintad ab 

arnmded ~n 42 U S C 5 2000e 11966) This er~lv l ive  order WBP m e  of several imple- 
menting RDorganiiation Plan Eumber 1 But see d u ~ m  note 400 (l imitediudmal del. 
smnce 10 EEOC interpiefive guidehnea) 

4orAffirmatwe employment 1% B p ~ n g r a m  fw creslmg B federal work force 
reflmlive a1 the United State6 populstm The EEOC pnwdes  agencies udh g u d  
B ~ C P  o n  their afirmafrve employment pmgramb, i e w e w i  snd  appmvea those age". 
elel' air~rmative emplaymrnL plans. and monitors the ~mplementslim of afirmstwe 
employment plreies and p m g ~ a m b  42 U.S C 5 20003-161bl (19661, UElTED STATTI% 
G E N E R A L  A C C O I N T I I C  O l r l C E .  EEOC FE D E R A L  Arr lRI~r lYr  P L I ~ N I \ C  
RESPOSS~BIL~TIES 1-2 119931 

4a*se0 iniio pan N B I ,  3 .4  



226 MILITARY LAW REVIEW [ V d  150 

Transferring EEOC iederal-sector complainrs jurisdiction to 
the MSPB will not lead to a divergence between federal-sector and 
private-sector employee lights and remedies, and chanpng the fact 
finder w l i  not erode the substantive rights a i  miue CIWI Servants 
w l l  not iali t o  a disfaiared status ~n equal employment opportunity 
l a w  They will ewoy relief from much a i  the confusion. delay, and 
mconsistency inherent ~n the current  system 

4 .  Emplojees  from Other Meri t  Systems-The EEOC com- 
plaints process currently E available to  a much broader range of 
employees than 18 the MSPB appeals process Nonappropnated fund 
employees and employees of government corporations, for example, 
may invoke the federahector discrimination complaints process, but 
have no MSPB appeal rights 4 0 5  Would the proposed expansion of 
MSPB jurisdiction push the  Board beyond its  competence? The 

There 1% nothing inherently incompatible with a single body 
having more limited piisdiction for one ~ 1 8 5 s  of c a ~ e ~  than another. 
Even *>thin the MSPB's currentjurisdrt~on. prerequisites to appeal 
rights vary with the type of dispute ( 0 6  Congress has recognized the 
MSPB's competenee t o  look beyond the CSR4 by assigning It respon. 
sLbility t o  "conduct special studies relating t o .  . . other merit 5)s- 
tern5 in the executive branch and report to the Presldent and to the 
Congress as t o  whether the public interest in a civil  SBIYICB free of 
prohibited personnel practices LE being adequately protected[ ]'*Oi It  
is, after all. the Merit Systems Protection Board 

B Abandoning the CSC Model, Inlegrating R e ~ i e u  

The proposals that follow are designed to inject logic, consisten- 
cy> and (nhere possible1 simplicity into the administrative proce~s 
Timetested MSPB procedures provide a nucleus around which t o  
assemble the procedures for handling discrimination complaints. 
mixed cases, and grievances Individuals who believe that they have 
been wronged will look to the MSPB far redress unless they m e  COY. 

ered by B collective bargaining agreement, in which case they may 
elect or be required to use the negotiated grievance procedure The 
MSPB will perform any admimstrative review regardless of whether 
a hearing decision originates with an arbitrator or an administrative 
judge Transforming the complaints process from the CSC model to 
the  MSPB model w i l l  e l imina te  agency conflicts of in te res t  
Elimination of unnecessary procedures wdl save money and reduce 

ens\I.er LE no 
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delay. Rerouting of administrative review will simplify the process, 
enhance conmtency. and reduce forum shopping. None of these 
changes will erode substantive employee rights or place employees 
at  B procedurai disadvantage. 

1 .  Indrutdual Discrimination Complarnts-This subsection 
departs from the EEOC‘s current CSC model of agency processing in 
favor of the MSPB model of impartial adjudication The agency no 
longer will be a party, investigator, and decision maker in the same 
case.408 The elimination of unnecessary administrative steps will 
accelerate the process and save resources. Afaster process will mean 
a briefer period during which workplace relations are strained, per. 
haps reducing allegations of reprisal far engaflng in the complaints 
process.409 It also should foster more accurate hearing decisions 
because the availability of witnesses and evidence will improve. 

The faster process need not mean less protection for com- 
plainants Counselors will continue to conciliate disputes, discovery 
will substitute for the agency investigation; and the specter a i  an 
imminent hearing will sharpen the focus of issues far both sides and 
encourage settlement where appropriate. 

a Counselrng and Conciliatm- 

The MSPB wiil assign equal employment opportunity coun- 
selors to locations readily accessible by federal employees. Counselors 
will h a m  thirty days to inuestigate the allegations, meet u i th  thepar- 
ties, and facilitate party attempts to resolue matters informally The 

‘ODThe cOmmlflee ripon on S 2801, the Federal Employees Fairness Act of 

A I19811 eiudy a i  EEO a f i m a l s  on the erect a i  the e p n c y  a d p d m t m g  
the  claim q a m t  itbell was conducted by the Washington Council a i  
Lswers. B nan-pamssn.  voluntary bsr amcistian. The suylvey ai 
350 EEO ofiicers ~n I Agencies found an wewhelming majority ol the 
aiiieers believed t ha t  the confllcf hnherent ~n the process ampared 1t8 
function EEO ~ounielois rndiesled that they aiten felt little elout to deal 
with the imue when the alleged dineriminator held a higher pmman m 
the agency. In  situations where the ~ o u n ~ e l o r  caneluded that dircnmma. 
tion had occurred. they reparted greatly increased scrutiny of the deck. 
smn creatmg B built-in meentire Lo find no diacnrnmatmn EEO oRcers 
reported tha l  wtnesses agsmal the agency aften feel intimidated by 
~ u p e n m r s .  In Borne 6 i t u B t i m b .  the alleged dacnmmafmg af icml,  uho  
often views settlement as a mncerrion of wrongdoing and opposes ~t lor 
that i e m n ,  must approve the a r m  At m e  agency, the general c~uniel 
has e x c l ~ s i ~ s  sufharify LO aecept or q e i t  B c m p l a m t  That 8ame gener- 
al counsel s100 defends against the complainant at the hearmg ~lluifrat-  
m g  the dual d e  o i  the agency LO defend against and to adiudieate d m  
Crlrnlnafm” compl.lnls 

‘0Q.S.a b Y P m  note 339 

1992. discussed the conflict af  mferist st  l engh  

S REP. N O  484, lOZd Cong , 2d Sess 7.8ii992) 
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porties may agree to extend the counseling permd for another sixty 
days to  pursue medmtion or other alleiniltwea Io litrgomn 

Counselors who are MSPB employees will enjoy greater mde. 
pendence and credibility than agency ~ o u n d o r s  The MSPB can 
ensure that counselor training and education in discrimination law, 
investigation, and conciliation 1s more uniform and more thorough 
Theiob will no longer be a mere collateral duty of, for example, a gov. 
ernment contracts specialist 410 These measures will enhance the 
professional stature of counselors, and should help slaw OF even 
reverse the deciine in the proportion of cases resolved during the 
counseling process.4’1 

Locating MSPB EEO counselors a t  or near the sites where 
agency counselore currently uoik wiil present logistical challenges, 
but the advantages of colocatmn outweigh the disadvantages The 
counselor must be readily accessible to employees and must be suffi 
ciently familiar with the agency to know where to look, whom to talk 
to, and how best to msolve disputes within the particular organma. 
tion The General Accounting Office collected counseling cmt data 
from thirteen civilian cabinet departments and sixteen Department 
of Defense agencies for fiscal year 1991; these agencies reported 
spending aver $40 million on counseling 412 Counseling LS B huge 
task, but the eficienmes of B focused, professional corps of counselors 
may generate B net cost samngs 

Alternative dispute resolution I4DRl increasingly 1s m vogue as 
B partial solution to crowded d ~ c k e t s . “ ~  The admmistrative process 
itself IS an alternative to Court litigation, but ADR techniques. like 

“Ohlare t h s n  89% of agenc! EEO cauneelars ~n n.cal year 1994 performed rhe 
misalon a s  8 collateral d u t y  U \ i r i o  STATES EQUAL E M P L O Y M E N T  O P P o R T L \ ) T Y  

, FEDEU SECTOR REPORT 0, €EO C O M P W Y ~  i v i o  APPEAL? IOR Fisc& 
YE- 1994 st 17 

“1S.i 8 ~ p m  note 164 and accompanying text 
‘12UVITID STATES Gr\ERUACCOUNTlhC OFFICE. FEOrhll WorWORCE, AGENCIES 

ESPIWTZD Cosn TOR C O U N S E L ~ O  .LID PROCESSIVO DISCRIMINATION C O M P W h n  13-14 
119921 

“3F‘ar B sampling or current lileratuie an the use ofADR in employment law,  
see PCTLR M PAYKEY A I E R I C A N  LA% I ~ ~ T I I U T E - A W C R I C A N  B A R  ASSOClATION 
CONTIELIYO LEGAL EDUC*TIO\ .  AYOlDlSC EhlPLOIYENr LITIGATION ALTERNATIVE 
DISPUTE RESOLUT~OI or EUPLOWCIT Dis~cr i s  I \  THE 90’s (1995): Stephen J Lacher, 
Al l r ina t i~e  Diapulr Resalul ion lADRi tn the ‘90s and Beyond-A M e w  from the 
Neubal’~ Seat, 67 N Y ST B J 15 lOef 19961. ROBERT B F l n P m R I C K ,  AMERlCWl h W  
IN~TUTE-ALWRICW~ BAR ASSOCIATION C O N T ~ N L I ~ C  LED& EDUCATIO\. AU.ER\ATTIVE 
D ~ S P L T L  RESOLLTION- PIPES OF ADR MECw.\iSWI 119951, Steven Shsvell. Alhmatl ie 
D~sput r  R ~ s o l u l i a n  An Economic Analysis, 24 J LICU. STUD l(19951, Joshua D 
Rosenberg & H Jay Folberg, Allemaliue Dripuie R ~ m t u l i a n  An Empiricd Analyrir 
48 STAY L RLY 1487 19941, M>chael* Hawkms Al~ein.LiveD,spulaRir~IvIion An 
Alternolira (or Raaaluzng Employment Luignfmn and Disputes. 20 N KY L R i r  493 
119931 
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mediation can prove useful when the parties must continue to work 
together following the ultimate resolution of the dispute This pro. 
p o d  preserves the a v a h b l e  sixtyday extensLon of the counsellng 
period to allow for mutually agreed-on pursuit of ADR 414 

b. The Complam- 

The camplamant wrl! have frfteen doys f rom the end o f  the 
coirnsel~ngperiod to f i l e  n complaint with the MSPB regional or field 
office and seme a copy on the respondent agency. The MSPB regional 
or field office will assign the ease to an administratwejudge who wrll 
determine whether to accept or dtsmiss the complaint. The adminis- 
t m m e  judge may dLsmiss the complaint sua sponte or on the respon- 
dent’s motion. The eomplatnant and the respondent will receiue 
notice of the administratiuejudgek intent to dismiss sua sponte and 
w ~ l l  have fifteen doys to file briefs ~n support or opposition. The 
respondent will serue the compla~nant with e copy of  any motion to 
d i s r n w  and the eamploinant will hove fifteen d a y  to f i ! e  a brief in 
opposition. The eomplamant may appeal n d u m m a l  to the MSPB 
wrthin thirty-fiue doys of the odmrnrstrotim judge’s deeisron, the 
respondent w ~ l l  haue no rrght to  appeal prior to the odmrnistratiue 
judge’s issuance o f a n  inrtial decismn on the merits. 

Equal Employment Opportunity Commission regulations cur- 
rently require eompiainants to file their complaints with the respan- 
dent which then determines whether to accept or dismiss 
the complaint an grounds other than the ments416 The complainant 
may appeal a dismissal to the EEOC 41’Appeals generate delay. This 
proposal should reduce the number of ~mproper dmmxssals. because 
administrative judges can evaluate complaints more impartially, if 
not more accwately, than agencies accused of discrimination. 

Agencies currently have no authonty to dismiss complaints for 
lack of substance; an agency must investigate even patently nan. 
meritorious cases, afford the complainant the opportunity far a hear. 
mg, and issue a final agency decision. The proposed procedures pro- 
vide early ~ C C ~ S S  to an administrative Judge who can adjudicate a 
motion to dismiss frivolous complaints 

allld 5 1614.401 
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When an administrative judge dismisses a complamt4'B on 
either procedural grounds or because it 1s frivolous, the complamant 
should have greeter confidence in the fairness and  accuracy of that 
decision than had the agency made it. Greater employee confidence 
and  enhanced accuracy of der is ions should combine to  reduce 
appeals Feirer appeals and earlier dijmissal of frivolous cases 
should mean B faster administrative process 

c. The A g e n e  l nms t iga tm-  

The agency uill not conduct form01 inuestigations of corn- 

Agencies spent over $33 million inrestigating discriminatmn 
complaints in fiscal )ear 1994 Less than sixty-four percent of the 
Investigations completed that year were completed within 180 days, 
and sixteen percent were open more than nine months These 
investigations are not worth time and resources ofthat magnitude. 

The most obvious problem with the agency mvestigation 1s the 
agency's inherent conflict of interest The agency IS accused of dis. 
cnmmation. yet it 1s supposed to assign or hire someone to "develop 
B complete and impartial factual r e c ~ r d . ' ' ~ ~ ]  J u t  haw complete and 
impartial is that  factual record? Consider the findings of the Senate 
Committee on Governmental Ma im 

The Committee found that the agency's ability to control 
the information upon which B decision 1s based. allows the 
agency t o  c o n t i o l  t h e  outcome of t h e  d e c i s i o n  
Complainants essentially can only take information far 
their case from an investigation developed by the agency 

The Governmental Affairs Committee confirmed in  Its 
investigation that  where agencies are concerned, there 

p l ' l i nk  

"8The proposal presener cwrenf grounds far dmmisal the eomplaint fails to  
i t a t e  a claim on ivhrrh relief can be granted, t h e  complaint :tares B clsim already 
pendrng before the MSPB, or that har already been demded by the MSPB the ?om. 
plsinsni failed to meet the deadlines demibed above l c o ~ n d ~ i  contact unhin 45 
days. formal complaint within 15 day. of end of counseling periods. or the claim IS 

moot or not yet ripe See id 5 1614 107 
' 1 9 U ~ ~ ~ ~ ~  STATES EQLAL EMPLOYMENT O P P O R T L I ~  COYMISSIO\, FLDTRAL 

SECTOR REPORT ON EEO COIPIAV~J &D APPEALS FOR Fiicu YWA 1994 sf T.21 This 
Bwre reflects t h e  m e t s  a i  lm\~eitlgsllono by agency perionnel and those performed by 
conlraetarn The lormer conducted 10.612 investigations in flrcsl year 1994. rhe latter 
oerfarmed 3785 Id  

'201d atT-24 
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was usually a lack ofconsistency and quality in investiga. 
tmns. Two.thirds of investigators surveyed said they 
would not routinely obtain the SF lil, a personnel form. 
frequently critical to the defense that  B person b a s  not 
qualified Almost half of the Investigators did not usually 
ask the  complainant and the alleged d m n m i n a t a r  to 
respond to each other’s statements This allows little 
opportunity to resalve mmnsistencies. A significant num- 
ber of EEO officials who relied on the investigations found 
them insufficiently probing. Additionally, investigators 
feel that, as a result of their lack ofauthority, they find 11 
difficult to arrange meetings with w i t n e ~ ~ e ~  and discrim>. 
nating employees.422 

An investigation ostenably e e l ~ e s  severd purposes It creates 
an admimstratwe record for the agency head to evaluate to make 
the final agency decision an the complaint The final agency d e w  
sion, however, 1s infected with the conflict of interest inherent in the 
agency’s dual status as respondent and decision maker Elimination 
of the final agency decision erases that justification for an mvemga- 
tion 423 The investigation also is B source of information for the par- 
ties to evaluate when assessing the merits a t  their respective cases; 
the cangress~onal findings above, however, cast doubt on the mvesti- 
gation’s utility in this regard. 

One would expect B fairly high rate of withdrawal or settle- 
ment an campletmn of the report if the parties had confidence in the 
agency investigation. Agencies completed 14,388 investigations in 
fiscal year 1994jZ4 During the same period, complainants withdrew 
89i camplamts before the hearing stage, and the parties settled 
2836 befoie the hearing stage.425 Assuming that completed iwesti- 
gations inspired all these closures,’26 the disposition rate would be a 
little over twenty-five percent. On the other hand, fiftytwo percent 
of settlements and fiftyfour percent of withdrawals in fiscal year 
1994 occurred after an administrative p d g e  became involved with 
the case and the parties had an opportunity for discovery4z7 
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The proposal gives the parties earlier access to discovery;426 
and discovery, combined with the prospect of a timely hearing, 
sharpens the focus of i8sueS and inspires the parties to evaluate 
the i r  respective cases more realistically. Equal Employment 
Opportunity Commission procedures take too long to reach that 
stage. One way to reduce the delay is to eliminate the investigation. 

d. Diseouery-Tbis subsection outlines the MSPB discov- 
ery process42g as adapted to discrimination complaints 

The admmrstrotroe judge wdl notifi the p a i t m  of thev  right to 
mittate drseovery methods permitted by the Federal Rules of 

The parties will haue tumty-five days from notification 
t o  serve each other wrth LnLtLoi d i scowry  requests or motwns .  
D~scouery responses will be d w  wLthrn twenty days A p a r t y  may 
serm a supplemental reguest within ten days of receiving the p r ~ o r  
response, unless the admmtstratrue judge dvects otherwise 

PQrtLeS m a s  request that the adminutrotwe judge L S W B  a sub- 
poena for documents 07 thmgs. The admmistmtiurjudge wdl rule on 
motmns to quosh A party may f i le  a motion to compel discowry 
within ten days of the unmet deadline for a request or u t h m  ten 
days of recemng objections to the request. The administratme judge 
has discretion to order 07 lrrnit dcmwery, and wili establrsh the date 
by w h x h  the parties shall complete diseouery. Discovery issues are 
not subject to further mevteu'. 

Equal Employment Opportunity Commission Management 
Directive iMD-110,431 combined with the regulations a t  part 1614 of 

R Cn- P 26la)(5) 
In &nerol PaKiea may obtain dimvery regarding m y  matter, not 

pnnleged wiueh 1s relevsnt r/l the subwct maher involved ~n the pend- 
mg actmn, whether it relates to the elsim or defense of the party aeekvlg 
discovery or ta the c l a m  DI defense of any ofher party, including the 
er~itenee, deatnptmn. nature, custody, condman, and loeation Of any 
b m h .  dauments. or other taanglble thmgs end the Idenbty and laenon 
of persons havmg knocledge of any diseaverable matter The miorma- 
tmn sought need not be admissible at the  trial Ifthe informatian sought 
appears reasonably tdculated tc lead to the discovery of admissible e v i  
denee 
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the Code of Federal Regulations, provides B comprehensive discov. 
ery process with a fairly optirniStie schedule. Those procedures are 
not necessarily Infenor to those of the MSPB; however. using uni- 
form discovery procedures will further the interests of consistency, 
simplicity, efficiency, and timeliness Expenence with mixed MSPB 
appeals, which by definition include discrimination ~ s s u e s ,  has 
demonstrated the suitability of MSPB discovery procedures for d i e  
crimination cases.432 

e. Summary Judgment- 

Either party may move for summary judgment upon completion 
of discovery. The opposmgparty has fifteen days to f i l e  an opposition 
brief An award ofsumrnaryjudgment will constitute an initial d e w  

Summaly judgment can play an important role ~n the resalu- 
tmn of discrimination complaints. The parties will develop their 
cases during the discovery process. Either party may move for sum. 
mary judgment i i  discovery reveals no genuine and material issues 
of fact. Demal of the motion will not be reviewable; the parties will 
litigate the case at B hearing. The parties may petition for review of 
a partial award of summary judgment, but the Board may choose to 
postpone that remew pending the administrative judge's decision on 
the remainder of the case. 

Current  EEOC regulations provide for an  administrative 
judge's decision analogous to summary judgment, but the case does 
not reach that  stage until after the investigation, and the decision is 
merely a recommendation to the agency.433 Summary judgment 
should dispose of complaints that might have been withdrawn fol. 
lowing completion of an agency investigation. The administrative 
judge's early involvement with the case will fsmhtate expeditious 
disposition. 

smn. 

f The Hewing-  

The admintsfratrue judge wrll conduct n hearing according to 
procedures generally applmble to MSPB appeals.434 

432Mlonl Systems Pratectian Board discovery mlings ere subject to iudirial 
aimtiny by the Federal Cirmit on appeal from the final deemon The standard of 
review IO abuse of discretion Curtin Y Glflee of Personnel Management, 846 FZd 
1373. 1379 (Fed Clr. 1988): Sperzaferm Y Federal Avialron Admin, 801 F2d 169. 113 
tFed Car 19861 The de nova nature of gudieial remew" of EEGC decirians. on the 
other hand, forecloses m y  judicial check on EEGC adminislrafive judged diaravery 
mlings because the case beons anew in federal court 

1 1 3 S ~ ~  ZPCFR 5 1614.1091e1 11995) 
4 S + S ~ ~  6 C F R  5 5  1201 5 1  10 1201 64 119951. Seetion 1201 58. however. w e -  

=ribes burdens ofpmafsnd d X r m a 1 ~  defenses thsl  me tailored for MSPB sppiaia, 
and inappropnste far pure dirmmination cases This reaiatmn would ye ld  m appbea- 
ble statutory Isw and m e  pmedent. Str supra "ole 179 and accompanying text 
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Current EEOC hearing procedures are not substantially differ- 
ent from MSPB hearing procedures The rules of evidence do not 

witnesses testify under oath; and the administrarire 
retion to limit cumulative witnesses and evidence. the 

power to exclude persons for contumacious behavior, and discretion 
to draw adverse inferences from the failure to produce required e n  
dence 435 The major procedural difference 1s that while the RISPB 
holds open hearings, and the EEOC hearings are closed because 
the) are part of the inwstigstive process 436 The hearing will no 
longer be part of the investigative process, and MSPB admmstra-  
twe judge3 wil l  have discretion t o  close discrimination complaint 
hearings where appropriate Applying uniform procedures to C L Y ~  

service and discrimination eases will simplify the overall system 

g The Initial D e c m m -  

The adrninistratiLe judge i~ . i l l  I S S U B  an initial decision within 
180 doys of the date that the complainant filed the complaint, s u c h  
period to be extended b> any time elapsed ~n the appellate process 
The adrnmist iat t i .e  judge may extend the period by  s u t j  d a w  to  
ol loi~.  the parties to complete discoaery i n  eseeptionall> complei  

The administrative judge's decision will not be a recommenda- 
lion to the agency it wj11 be an initial decision that  becomes the 
MSPB's final decision absent a timely petition for re vie^. This 
change avoids the agenc)-'s current conflict of interest. The agency 1% 

a party, It should not also be a decision maker 

Equal Employment Opportunity Commission regulations p v e  
the respondent agency head sixty days to adopt the recommended 
decision or  to issue a contrary decision The complamant may appeal 
that decision to the EEOC. Eliminating this step will cut sixty days 
from the administratiie process and e lmmate  the need for agencies 
to maintain staffs that review the recommended decisions and draft 
final agency decisions 

The I80-day deadline for initial decisions recognizes that nec- 
essary discovery can be more extenswe in discrimination cases than 
in civil serv~ce cases Extensions beyond 180 days, however, will be 
reserved for truly unusual cases. 

cases 
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h Remedies- 

The initral decision will include findings on the omount of any 
compensatory damages if the MSPB M'mmstro tru  judge finds d m  
crimination 

Equal Employment Oppartumty Commission administrative 
judges who find discrimination currently do not specify the amount 
of compensatory damages ~n the recommended decision 136 The 
agency head determines B damage award somewhere between zero 
and  $300,000 The complainant who p rewi l s  a t  the hearing IS 
unlikely to accept the discriminating agency's calculation a t  face 
value; an appeal to the EEOC 18 a practical certainty Yerit Systems 
Protection Board administrative judges in mned  cases, on the other 
hand, determine the amount of compensatory damages in their LDI- 
tial decisions 439 Doing the same in discrimination cases should 
reduce appeals, because an administrative judge does not have the 
agency's incentive to "law-ball" the complainant,  and the com- 
plainant 1s more likely to have confidence in the impartiality of the 
administrative judge's decision. 

1. Adminrstrotive Reuieu- 

The par t~es  will h a m  thirtyflue days to petition the MSPB for 
mwow of the m i t d  deemon.  The MSPB will reeuzel~ the initial deci- 
sion d e  nouo, wLth deference t o  credtbil i ty findings based on 
demeanor. The initial decision becomes the MSPB Anal decision Lf 
nertherpnrtyfiles o. tirnelypetztionfor reuiew. 

The procedures for obtaining review of initial decisions a n  a 
discrimination complaint will generally follow those applicable to 
MSPB appeals This uniformity fosters simplicity and consistency. 

j .  EEOC Petition for Recormdemtion- 

The EEOC maypetitLon the MSPB for reconsideration of. final 
decision that the EEOC beiieces reflects an erroneous rnterpretotion 
of federal discrtmination low or policy. The EEOC petition is timely 
i f f i l e d  uz thm thirtyflue days of the MSPB final decision The MSPB 
will d z s m m  a pending EEOC petition for reconsiderairon Lf the com- 
plainant f i l e s  a ciuil  action for n trral de novo in Unrted States dbs. 
trlct court. The MSPB decwon on reconsiderarm is not subject to 
judicial rewew, but the complainant retoms the right to file a c i ~ d  
action for a trial de now m United States distrrct court. 

'3aMemorandum from Jamen H R o y ,  Dimetar. Office of Program Operations 

'"'see Hocks7 Y Depanment ofl'mnsporiafmn 63 kl S P R  497, 605 119941 
EEOC fa District Directors and Admimsirarire Judges lOel 6 .  ,983, 
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The EEOC can prmide the MSPB with the benefit of its exper- 
tise by petitioning far reconsideration of final decisions Thm wd1 be 
an opportunity for the XSPB to reconcde its case law with the p s i -  
tmns that t h e  EEOC advocates on behalf of prlvate-sector employ. 
ees  The EEOC's views will not bmd the MSPB, but Its mvaliement 
~n a case will highlight any problems that may warrant congression- 
al owrsight 

h J u d m a l  R e u e u -  

The MSPB final decision will bind f h e  respondent agency The 
comploinant may  frle a ciuil action for a trial de  n o ~ o  in United 
States district court at any of the fo l lo i~~ng  stages of the  administra- 
t w e  process u t h m  ninety days of o final decision dismissing all or 
poit  of n complaint, u t h m  ninety days of the M S P B b  final decismn 
on the merits, ot m y  time after 180 days from filing the complarnt, in 
ihe absence of (I final decision, If no appeal is pending, or  at any time 
oftw 180 da?s from appealing to the MSPB, i f the  MSPB has not yet 
issued a decision. 

A complainant alleging age discrimnatron may  file o cic.il 
action an) lime within 180 days o f the  alleged discriminatory went ,  
afterprouiding the MSPB thirt? days notzce o fzn tmt  to sue 

The pendencj o fan  EEOCpetrtion for reconsLderation of a final 
MSPB decrsion shall not extend the compioinonis nmeiy-day dead- 
line for fihng 0 civil aCtiOn 

Complainants \ / i l l  enjoy the same opportunities for judicial 
review from MSPB decisions that they enjoy from agency and EEOC 
decisions The final administrative decision will continue to bind 
agencies The United States district courts and the circuit courts of 
appeal will develop and reconcile the common I a n  of federal.sector 
employment discrimination with that of the private sector, ensuring 
that federal complainants are not relegated to second-class status. 

The ability to abandon the administrative process 180 days 
after filing the complaint should not undermine the MSPB process 
If the admimstrat>ve case is progressing on schedule, t he  com- 
plainant has an m e n t w e  to secure a final decision before resorting 
to the courts Age discrimmation cases will remain an exception to 
exhaustion requirements 4 4 0  Perhaps they should be fully integrated 
with Title VI1 and Rehabilitation Act rishts and remedies. but that 
1s a policy question for another day, 

2 Class DtscrLmination Complaints-Class complaint proce- 
dures will gene ra l l~  follow those for individual complaints, with 
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rnodlficatms as discussed below. These procedures continue to limit 
the agency t o  the role of a party, amelmratmg the conflicts of inter. 
est that currently prolong the administrative process. The adminis- 
trative judge, not the respondent agency, r i l l  decide whether to cer. 
tify the whether settlements are fair and adequate for the 
class as a whale,442 whether the agency committed unlawful dls. 
crimination; and the type and amount of any class-wide or mdivid. 
ual relief The proposals that  follow build on the individual corn- 
plaint procedures just 

D Acceptance or Dismissal of the Complamt- 

The admznistratwejudge mdi determine, following notxe to the 
parties and their opportunity to submit briefs, whether the putative 
class meets the requirements of numerosLty, commonality, typiCQ/ity, 
and adequacy of The class representotioe may 
appeal to the MSPB or proceed with on rndividual complaint ~f the 
administrative judge refuses to certifi the class. 

The admmmtratiue judge IS free of the agency's conflict of 
interest. Enhanced credibility of decision making should bolster 
complainant confidence in system famess ,  reduce the number of 
appeals, and expedite the administrative process 

b. hbtice to the C1-s- 

The adminrstmliuejudge, upon certifirng a class. wdl order the 
respondent agency to not& class members of this cer t@atm 

This proposal follows current EEOC pro~edures."~ 

e. Dtsm"ev-  

The admrnrstratiuejudge may extend discouery deadlines where 
the complexity of the litigation so requires 

The initial decision on an individual complaint is due within 
180 days from filing Class complaints can present more complex 
issues and can be more cumbersome to manage. This proposal recog. 
nizes that complex litigation may take more time. 
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d &rt!ement- 

strotice judge will revieiil (in) proposed settiemen! 
fmr  and adequate for the cioss as u whole u6 The 
dge i ~ i i l  approve a settlement that meets these c i t t e -  

no, and l ~ i l l  order nottce to  the class Any class member u h o  objects 
to the settlement may petition the MSPB for  I ~ U I ~ L I  uithin t l i i i t  
days of I S E I I ~ ~ C C  afthe notice The MSPB will reuieiii de n o m  the ade- 
qiincy ond fairness o f t k e  settlement. and u,ill issue a finel decision 
binding all parties 

Current EEO procedures require the adminmratwe judge LO 
provide a recommended decision on the appropriateness of a class 
settlement. but let the agency make the decision 447 The proposed 
procedures eliminate this conflict of interest 

e The Hearing and the lnitral D e m m -  

‘The admmstratwe judge will conduct o hearing in accordance 
u t h  the procedures applicable to individual complarnts The initial 
decision will speerh cims and indwidaal reliefwhere appropriate 

Current EEOC procedures require a recommended decision on 
clase and Individual relief, with the agency head making the f ina l  
agency decision 448 Removmg the agency from the decision making 
process eliminates the current conflict of interest. enhances canfi- 
dence I” the decision, and should lead to fewer appeals 

f Remedm- 

If the edrninistiat~cejudge f i n d s  no class-bide discrimination. 
but f inds that the ciass representatwe suffered indwidual discnrni- 
nation, the administratibe judge will award the cia5s representatih? 
rndioidua! reiief auailable  under the applicabie discr iminat ion 
statute for indimdual complarnts 

I f  the administrative judge finds c lawwide  discrimination. the 
initial decision wzll order the respondent agency to cease the discrim- 
matory policy or practice and wrll specify appropriate indiuidual 
re l i e f  for  the class  representatiue. The adrninistratiue judge ut11 
determine mdruidual relief for other class members fo!lowing the 
finality of the MSPB deemon 448 

“SCf Parker I .Anderson, 667 F 2 d  1204, rrrr denied. 459 U 5 826 11982 
re\iewmg dlr lncf  eoutir  approval a i  a settlement of B clsse action iuir  dlepnr dii- 

cnminatmn by Bell Helicopter Company! 
4‘;29CFR 5 1614204 g!11995! 
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These procedures generally follow current  EEOC proce-  
dures 

g. Administratme Remew- 

The initial decision t u 1 1  become the MSPB final decision unless 
the respondent ageney or the class representathe f i les  a petition for 
r u e w  with the MSPB within thirt>-fiue days of the inittal d e c m o n  
The standard of reuiew will be the Same as for indiuidual tom. 
plaints. 

h. Yotice of the Dee~smn; indmrdual Relwf- 

The agency wrll notify the class within ten days ofrecei~ing the 
MSPB final decisron. The notice wdl  aduise class members of their 
rights to  seek indiutdual relref r f  the decrston includes a finding of 
class-mide dmrrmination. 

A class member seeking r e l ~ e f w i l l  submit to  the administrotiue 
judge and the ageney documentary eutdence and affldauzts establish- 
ing that the elass member was aggrieved by the class-wrde discnmi- 
nation during the perrod from forty-fiue days before the class repre- 
sentntiue contacted the EEO counselor to the date the dzscrminotory 
po l i c~  or practice ceased. The submission w d i  describe u t h  particu- 
lorits the injury suffered The agency may present opposition B U L -  
dence in simdor form The administratiuejudge may order addrtion- 
a1 documentation and affidamts from e'therparty. 

The administrative judge w111 fashmn indiurdual equ~table  
relieL inciuding back pay, based on the record. The agency wrll habe 
the nght to demand a hearing. including prehearing discauen. to  
determine the amount of any compensatory damages. The adminis- 
trativejudge wi l l  L S S U L  an initio1 decrsion on mdiuiduol relief Either 
part) may petLtion the MSPB for reu~ew withm thirtyfloe days The 
MSPB will apply the Same standard of reuiew to the mdiurdual rem- 
ed) as to rndmdual complaints. 

Equal Employment Opportunity Commission regulations CUP 

rentiy permit class members to tile timely claims for individual 
relief following a final decision that includes findings of class-wide 
discrimmation. The agency rules on these claims and the claimant 
may appeal to the EEOC or file a civil action In United States dis. 
trict court.451 The agency, as the confirmed discriminator. has an 
obvious conflict of Interest. Transferring this responsibility to an 
administrative judge should bolster the claimant's confidence in the 
decmon, leading to fewer appeals 

45029 C F R  8 1614 204111 11995) 
'jlid 5 1614 20401131 
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Equal Employment Opportumty C o m m ~ a s m  r e g u l a t m s  do 
not  provide for an admmistrative hearing on individual relief452 
e ~ e n  though that relief can include compensator) damages of up to 
S300 ,OOO far  intangible  in ju r i e s  such as pain a n d  suffer ing 
Equitable relief-such as back pay, promotion. and restored lea\,+ 
slso can be significant. but at least 11 IS quantifiable The agency 
should have the opportunity to test claims far mranBble damages of 
that potential magnitude in an adversarial hearing 

I Judicial R e u e b -  

The agent) =ill  h e m  no righ: to judicial reueii- of the MSPB 
f i n d  decision The class repiesentatwe may f i l e  a civil ac:ion for a 
trral d e  novo in United States district court m t h m  nine:? days of o 
final decision denying class certification or otherwise dismissing 011 
orpai t  ofa complaint, u i thm ninetj dajs  of  the MSPB final deciaian 

the meirts. any time after 180 days from ftling the complaint, ~n 
the absence of a fino1 decision fif no appeal LS pendingi, or any time 
after 180 d q s  from oppeabng to the .MSPB, r f  :he MSPB has not J e t  
issued a decision A elass member may file a civil action within nine- 
:> d q s  o f t h e  MSPB final decrsion on tha: class member’s individual 
remed) 453 

These procedures preserve current opportunities for pdlcial  
reile” 

3 Mixed Cases-The nonmixed C L W I  service appeals process 
generally applies. as modified below when an employee alleges that 

which the employee has MSPB appeal rights 
discrimination was the basts far a personnel B C L ~  from 

0 CoUmsdAng- 

The emplojee may elect to pursue EEO counseling by contaciing 
the MSPB EEO counselor u t h m  thirty days of the effectice dote of 
the personnel action. The counseling period (thirty da>si and proce- 
dures applicable t o  indiuidual discrimmation complaints apply to 
counseling in mixed appeals 4 5 5  

This proposal reflects the removal of the respondent agency 
from the decisionmaking process. The proposal retains the option 
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for EEO counseling, however, because counseling is  a relatively 
effective means of resolving cases informally.45e An individual has 
forty-five days to contact a counselor regarding a pure discrimina- 
tion complaint, but only thirty to file a pure MSPB appeal. The pro- 
posed procedure for mixed appeals provides a workable rule by 
requiring the employee to either contact a counselor or file an appeal 
within thirty days of the effective date of the personnel action. The 
earlier deadline will impose no hardship on employees, because the 
notification of the  personnel action will advise the employee of 
appeal rights and deadline~.~E’ 

b. Filing the Appeal- 

The employee may file a mired appeal wi thm the first t h r t y  
days after the effective date of the personnel action, or within fifteen 
d a y s  ofeompletmg EEO counseling. 

An employee who chooses not to seek counseling will comply 
with the general MSPB deadline for filing appeals. An employee who 
contacts an EEO counselor may, during that first thirty days, aban- 
don the counseling effort and file directly with the MSPB. The fif- 
teen-day window applicable to individual discrimination com- 
p l a i n t ~ ~ ~ ~  will apply to the mixed appeal if the employee completes 
counseling. These deadlines reinforce consistency among pure dis- 
enmination complaints and mixed appeals. 

c The Hemmg- 

The poities wdl conduct dtseouery and the admmistmtmejudge 
will hold a heerrng according to procedures for nonmrzed civd ser. 
v w  appeals.439 

This procedure follows current law.ao 

d. The Znitiol Decls~on- 

The edmmstratiue judge will issue an m i t d  decision within 
I20 days of the date the appellant filed the mrred appeal. The deci- 
sbon will address the civil service issues and the dwriminatron  
issues, and award re l i e f  rn appropriate. 

The deadline for these initial decisions is sixty days earlier 
than that for initial decisions on pure discrimination complaints.461 

4e1The deadllne 18 statutory 5 U S  C E 7702 (1984) 
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The tighter schedule reflects the immediate hardship that a mixed 
case appellant may sustain when subjected to an otherwise appeal. 
able personnel action such as B removal, a long suspensmn. or  a RIF 
The due process prerequisites to Chapters 43 and 7 5  actions. more- 
over, creace an  administrative record that reduces the extent of dis- 
covery necessary462 

e .  Administrative Reuew- 

Either party may petition the MSPB for review witkin tkwt>- 
frve days of  the initial decision The OPM may only petition for 
re~iel(- o f m u 1  sem~ce LSSUBS,  and only ~n substantial impact eases 

These procedures preserve current rights to administrative 
review 

f EEOC Petition for Recons~demtm-  

The EEOC may petition the MSPB for reconsideration of a final 
decision that the EEOC believes reflects on erroneous interpretation 
of rederol discrrmrnation law o r p o l q  The EEOCpetitian 1s timely 
i f  filed within fhzrty-hue days of the MSPB final deemon The .MSPB 
wi l l  dismiss a pending EEOC petition for reconsideration i f  the 
appellant files a crvil action for n tnal de ~ O L O  ~n L'nited States dis- 
tr'ict court, or i f  the appellant abandons all diserrmrnation issues and 
appeals the ewil service L S S U ~ S  to the United States Court ofAppeo1s 
for the Federal Circuit 

Mixed case appellants will no longer petition the EEOC for 
review of the MSPB decision The Special Panel will no longer exist 
Cases will no longer bounce between the MSPB and the EEOC The 
EEOCs nght to petition the MSPB far reconsideration, however, E 
an opportunity to inject that agency's expertise into the process The 
EEOCs position will not bind the MSPB, but its participation *ill 
highlight problem areas that may warrant the attention of l e p l a -  
tors or policy makers 

The EEOC petition will not interfere with the appellant's nght 
to judicial review. One may assume that m most cases the appellant 
and the EEOC will coordinate their efforts, but the appellant retains 
the opportunity to file in district court or the Federal Circuit. 

g. Judicial R m e w -  

The mired case appellant may frle n civil action m L'nited 
States dbstriet court for a trral de novo on the discrimmatron m ~ e s  

'WSee w p r o  note6 59.66 
supra note 6 1  and accompanying text 
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mithin nmety days of e final decision dismtssmg the mixed appeal; 
withbn n m t y  days of the MSPB's final decision on the merits of the 
mixed appeol, any time after 120 days from fdinp the mixed appeal, 
in the absence of a f ind decision. tf no petition for ieurew or other 
appeal fmm a decision of the admmrstratLvejudge 1s pending; or any 
time after 120 days frompetitronmg the MSPB to review a decrsion of 
the administrotivejudge, J f  the MSPB has not ye t  issued a final decr- 
sion. A complainant alleging age dwcrrmination may abandon the 
adminutratwe process and file o eiuil oetion on the age claim only at 
any time within 180 d a p  of the alleged drscrimmatory event, after 
providing the MSPB thirty days'notice of intent to sue. 

The district court judge  wi l l  only review eiuil serwee L S S U ~ S  

xhere the appellant obtained an MSPB final decision thereon, and 
will apply the some standard of remew that the Federal Circuit 
would Qppiy to the same ~asues.464 

The appellant may  abandon the  discriminotion c la im and 
appeal cmil se7v1ce issues to the Umted Stotes Court of Appeals for 
the Federal Ccrcuit under the procedures currently applicable to 
MSPB C ( I S I S . ~ ~ ~  

The pendency of an EEOCpetition for reconsideration of 0 final 
MSPB decismn will not eztend the appellant's deadlines for filrng (i 
crud action ut United Stotes distrtct court,  or on oppenl of the eruil 
semice L S S U ~ S  rn the United States Coun of Appeals for the Federal 
c m u i t  

These procedures preserve existing rights of judicial r e ~ i e w  
and ensure that  EEOC petitions for reconsideration do not proiong 
the overall process. 

4. Grievance Arbitration-One may expect unions to jealously 
guard the opportunity for binding arbitration. and properly so, because 
arbi t ra t ion fur thers  congressional policy favoring calleetwe 
bargaining lb6 The proposals below preserve the role of grievance arbi. 
tration in reso l~ng employment dmpute8. Bargaining unit employees 
retain w e n t  rights to elect between the negotiated grievance proce 
dure and available statutory appeals procedures. The MSPB, however, 
will perform all administrative review of arbitration decisions on dis- 

'6'Thr standard 01 review 1111 consist o f  B review of the record 10 determine 
whether the MSPB decision WLI arbitrary, c a p n e m i .  an abuse a i  drieretmn, 01 not 
othe-rre in accordance with law See wypm note 56 and eccarnpangmg text 

dupro note 244 and sccmrnpanying text 
' 86Se~  5 U S  C 770lia1 119941 icongreia finds labor 0rganl28t~~".'collec(,ve 

bargaining in the c i i i l  service are in the public inteiesfl, id 5 71211al ( d l  ~ ~ l l e c l i v e  
bargaining agrepments will include a neguhsted grievance procedure that shall pro- 
vide lor binding srbllratm) 



244 MILITARY LAW REVIEW [Vol. 150 

putes otherwise w t h m  MSPB jurisdiction. Exclusne MSPB jurisdic- 
tion for administrative r e v ~ e w  will integrate the negotiated gr ier -  
ance procedure with the broader system of federal employment dis- 
pute resolution, ensuring consistent mterpretation and application 
of ciwl service and discrimination laws repardless of the fact-finding 
forum 

a Discrumnation Gnemnces-  

An employee griecing a pure drscrimmotion issue must exhaust 
the negotiated grieuonce procedure. The emplojee will have  no right 
to adminrstiatibe orjudiciol reiliem Lf the union declines to incoke 
arbitrotion of the agency's grievance decision Age discrimination 
grwances ,  homeuer, remain an exceptLon to exhaustion requirements. 
The emplqee  may f i l e  a civil action at any time bzthin 180 dajs 
from the alleged discriminator). went ,  after proiiding thir t j  do)s 
notice to the MSPB 

The EEOC currently reviews agency decisions on discrimma- 
tian grievances absent The EEOC, however, will no 
longer have jurisdiction wer discrimination complaints The MSPB 
does not review agency grievance deemans an mined grievancea.468 
and will not remew agency decisions on other grievances under the 
proposed procedures It E unrealistic to expect an appellate body to 
perform an effective review of the record emanating from a grieiv 
ance sans arbitration A bargaining unit employee who wishes t o  
grieve a discrimmation issue will first need LO ascertain the unions 
willingness to arbitrate the matter The union has  B duty to the 
employee not to act arbitrarily, dm~immatonly,  or m bad faith when 
it determines whether to invoke arbitration 469 

An alternatwe approach would allow the complainant to file a 
civil action uithin ninety days o i  the agency decision where the union 
does not invoke arbitration Such an option, however, would create a 
short cut through admmistrative exhaustmn The agency controls 
neither the election of forurn  nor the union's decision whether t o  arbi- 
trate An employee desiring a civil trial at the earliest opportunity 
would elect the grievance procedure, coniince the union not to arbi- 
trate, and head directly to United States district court That action 
would undermine the ability of the administrative process to resolve 
employment disputes and avoid flooding the courts. 

4a129 C FR 5 1614 IOlic! 139951 
'Wanes Y Department of the Na>y, 808 F2d 133, 134 35 (Fed C i r  19901. 

M a w i o n i ,  D e p a n m e n t o f r h p N a y 4 8 M S P R  316,32211991 
4"'aca i %pes, 386 U S  171, 190 11967). Uarional Fed" of Fed Ernplojees 

and Craulurd, 23 F L  R A 684 119841 Violatian of this duty of lair repreiontallon 
c o n r f i t u m  an unfair labor practice 5 U S C 5 7116:bl 19941 
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i l j  Administratiue R e ~ t a -  

ELther party ma) petition the 'MSPB for r e i i e i ~  within thrrty- 
f w e  days of an a h t r o t i o n  decision The MSPB will review whether 
the arbmatron decision uos a r b m a 7  or capricious. or reflected an 

The FLR4 will no longer have jurisdiction over discrimination 
grievances. A bargaining unit employee's interests in grievances 
inrolvmg personal statutory and regulatory rights are distinct from 
the uman's interest in collective When an  employee 
elects the negotiated grievance procedure for a discrimination com- 
plaint or appealable personnel action, any resulting arbitration deci- 
sion turns on the individual's rights, not those of the U D I O I I . * ~ ~  The 
FLRA w a s  designed to deal with the reiations between instit". 
tions-unions and agencie~."~ Allowing the FLR4 to dabble in dis. 
crimination law introduces needlees confusion and undermines sys. 
tem Integrity. The MSPB should displace the F L U ' S  jurisdiction to 
review these arbitration decisions Consolidation of discrimination 
complaints jurisdiction in the MSPB also will eliminate EEOC 
review of  arbitration decisions. All roads for admmstratwe review 
lead to the MSPB 

The MSPB currently review arbitration awards only in mixed 
grievances, and only far whether the arbitrator erred m interpreting 
a law, rule, or regulatian.473 This exceptional deference to arbitrator 
fact finding is unwarranted. Arbitrators in federal.sectar diserimina- 
tion and civil service cases serve as the  functional equwalent of 
admmistratwe judges; they apply discrimination and civil sewice 
laws and regulations directly to the disputes 4 j 4  Arbitrators of pri- 
vate.sector grievances, on the other hand, merit greater deference 
because they do not apply statutes directly, they enforce contracts 
according to the ''industrial common law of the shop ''4T5 There is no 
FederaLsector "common law of the shop." 

eTroneous ,nterpretatmn of law, rule, 0' regulation. 

t7g'ITlhe FLFA, unlike the MSPB, 18 not B 'personnel agency The FLFA Y an 
agency that adjudicates dlsputes between agencies and unions, land between u n m i  
and employees1 mt between ageneiea and employees 'Hearings, mpm note 20 iatste- 
ment of John N Sturdiianf.  National President. American Federation oSGovernmenl 
Employees1 

"3Rabmron Y Depsrlment o f  Heal th  and Human S e r i b  30 21 S P R  389 

4 ' 4 S e e 5 U S C  57lZlIdl-lel11994~ 
*151n the private sector. contractual rlghfs and rtstuto~) righri 
have legall) Independent o n ~ n s  As the proctor of the bargain. the 
arbitrator's task IS fa sfieefu~te the intent d f h e  panlei  His source nf 

11986) 
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The MSPB and EEOC currently reile" administrative judges 
decisions de novo, with deference to credibility fjndings based O K  
observation of Witness The proposal will not subjecr 
arbitration decisions to the same degree of admimstrative m u t i n >  
but 2.111 require that they be based on correct interpretations of Ian 
and not be arbicrap or capncmusi"-the same standard that the 
Federal  Circuit  cu r ren t ly  applies to MSPB a n d  a rb i t r a t lo"  
decisions 

(21 EEOCpetLtion for reconsideration- 

The EEOC may permon the MSPB for reeonsideratLon of an 
MSPB decision, on review of a discrimination griemnee arbitration 
award, that the EEOC behews reflects on erroneous interpretation of 
federal discriminntmn law orpo!icy. The EEOC's petition LS tunel> &/ 
filed w t h m  thrrty-,he days of the MSPB decision 

The MSPB will d i s m m  a pending EEOCpetition for reconsid- 
eration b f  the grieuant files D eiud action for a trial de now tn Cntted 
States district court 

These procedures create the same apportumtles for EEOC 
input as discussed in the ndiwdual complaints although 
the EEOC c ~ n  petition for review only I f  a party has  already 
obtained MSPB mwew of the arbitration decision. 

(31 Judicial Reuew- 

The giieoant may  f i l e  a eioil action ~n Gnited States distn<t 
court for a trial de  no00 within nmety days of the arbmator's decz- 
sion, absent an earlierpetition for MSPB reiiew; within nine?\ d q s  
of the MSPBb decision on remii . ;  or any time after I80 do38 from 
pe t~ tmmng the MSPB for remew, absent an MSPB fino! decision. The 

sulhorifi  IJ  the eollecliie-barnsmi". ameernenr and he must i r r e r ~ r e t  

"6Jarkson v Veterans Adrnm, 768 FZd 1325. 1331 (Fed Clr 1985) 
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pendency of an EEOC petitron for reconstderation of on MSPB deci- 
sion ut11 not extend the gneuantk deadline for filing a cioil oction 

The grievants rights to Judicial review will be substantially the 
same as if the grievant had filed B discrimination complaint with the 
MSPB 

b Chapters 43 and i 5  Gr~euonce~-  

A n  employee g r w i n g  a Chapter 43 or 75 action who does not 
allege disenmination os (in affirmative defense wii i  exhaust the nego. 
tiated grievance procedure. The employee w111 h a m  no opportunity 
for odmuustratiue orjudicial reo~ew Lf the union declines to Lnuoke 
arbitration over the agency’s grieuanee decmion 

These procedures follow current law482 

(1) Administrotiue Re&- 

Either party may petition the MSPB for remew within thirty- 
fiue days of an arbitration decision The OPM may do so only ~n sub- 
stontral impact The MSPB w111 review whether the decisron 
wns arbitray or caprreious or based on an erroneous interpretation 
of inw, rule, or regulation. 

These procedures expand MSPB JUrLsdlctlon to include the 
review of arbitration decisions on Chapters 43 and 75 grievances a t  
the request of either party or the OPM The agency currently has no 
right to administrative or judicial review I f  the Chapter 43 or I5 
grievant prevails at arbitration; the OPM can seek judicial review 
only in substantial impact cases.484 Insulation of an  arbitrator’s 
legal error from review can create an incentive for employee forum 
shopping and undermine the development and application of a con- 
sistent body of civil sewice law. 

1% Judicial Rewew- 

The grievant or the OPM hn D substantial impact case) may 
appeal the MSPB deeman to the Unrted States Court of Appeals fw 
the Federal Circuit. 

Thm procedure follows current law485 

‘BoS~e nupm part I V B  1 k 
4BLCf. Yawoan v. Department ai the Nay, 43 Y S P R  316 (19911 (MSPB will 

not revleu mlxed grievance absent an a r b m a i m  d o . ~ m n l  

‘ 8 3 S ~ ~  supm note 51 and ~cmmpanying text 
4e4SeP 5 U S  C $ 5  7l21tD, 71031d) (1994). bee also aupia no* 61 and accornpa- 

‘ d 5 S ~ e  supra part I1 F 3  

‘ e w e r  6upm part II ~3 

nymg text  
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c Mired Gneuonces- 

A n  employee z h o  giieces il Chapter43 or Chapter 75 action and 
raises the  offirmariue defense of i inlouful discrirninotion m u s f  
exhaust the negotiated giieionee procedure The e m p i o w e  conno! 
obtain adrninistrafiue or j u d i c i a l  reuieu t f  the u n i o n  declines t o  
i n d e  arbitration of the agencj’s gi ie~once decision .%e discrimina- 
tion c l a m s  remain an ereeptron to exhaustion, the griemnt ma? file 
a c d  action on the age claim only within 180 days of the alleged 
discriminatory went,  after providing thirty days notice to the ,MSPB. 

These procedures follow current 3mv486 

111 Adminrstmtice R e ~ m o -  

Either party may petition the MSPB for reiieic wzthin thirt j-  
fiw days of on oibitration decision. The OPM can only petition for 
reuiew o f t h e  ciuil s e r u m  I S S U I S ,  and only rn substantial impact 
cases 487 The MSPB will ieuieu, iLhether the deersion &CIS nrbLtioiy 
or capricious or b a e d  on an erroneous interpretotion of lau, rule, or 

As with Chapters 43 and 7 6  grievances, this proposal expands 
MSPB jurisdiction to encompass review of mixed grievances at the 
request of either party or the OPhl Currently, only the grievant may 
appeal the outcome of the arbitration award in a mixed case 488 
Insulation of an arbitrator’s legal error from review can create an 
incentive for employee iorum shopping and c a n  undermine the 
development and application o i  B consistent bod) of m i l  s e w m  and 
discrimination I B W  

regulation 

121 EEOC Petition for  RecomLderatmn- 

The EEOC ma) petition the MSPB for reconsideration o f a  dem- 
ston, on reu~ew of a mued gneuance arbmation aii,ard. that the EEOC 
belieues reflects an emioneous interpretation of federal emplqment dis- 
crimination lo& UT policy The EEOCpetition is timal> iffiled uithin 
thrrty-flue days of the MSPB decision. The MSPB w ~ l l  dismiss apend. 
m g  EEOC petition for reeonsiderafion J the rnmd m e  gnebant files a 
civil w t m  ,for (I tnai de ~ O U D  in ilmled States distnct cour t  or if the 
grreuant abandons the discrimination issues and appeals the c ~ w l  ser- 
vice issues l o  the L‘nited States Court afilppeals for the Federal Circuit 

These procedures align the negotiated gnevance process w t h  the 
statutory appeals process.489 
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'31 Judicial Rewew- 

The grreuant may frle a w i l  m t m n  rn Unrted States district 
court for a trial de nom of the dmrimrnntion issues within n m t y  
days of the arbitrotor's deersion. absent a prior petition for MSPB 
reuiew; wtthrn ninety days of the MSPB's f i n d  decwon  on a petition 
for ieview; or on) time after 180 days from petitionrng the MSPB for 
revrew of arbitrator's award, ~f the MSPB had not yet rssued a d e w  
6mn. The dzstnet court judge wd! revrew the eivd s e m c e  issues only 
where the appellant obtamed an MSPB decision on reuiew of the 
arbitration surd, and will apply the same standard of reuiew thot 
the Federal Creuit  would apply to the same ~ s s u e s . ~ ~ ~  The dmtriet 
court judge will ~ e v i e w  the orbitrator'a deersron with the deference 
due the arbitrator's findings of fact. 

The appellant may abandon t h e  drscnminatzon i ssue  and 
appeal the MSPB's decmon on reuzew of crvil servrce issues to the 
Unrted States Court ofAppeals for the Federal Circuit 491 

The pendency of an EEOC petition for r e ~ i e w  of an MSPB d e w  
ston will not extend the grieuant's deadline for filing a eruil action m 
district court or an appeal in the Federal Circuit. 

The grievant's opportunities for judicial review will be substan. 
tially the same 8s under the statutory mixed appeals p r o c e s ~ . " ~  

L l m n m m a t m -  

The alleged uictim of o prohibited personnel practice other than 
diseriminatron, ~n a ease other than a Chapter 43 or 75 action, may 
elect between the negotiated grievance procedure ( i f  i t  does not 
exclude such matters) and contacting the O f f m  of Special Counsel. 
An employee who elects the negotiated g r w a n c e  procedure cannot 
obtain admmstratme orjudicrai reuiew of the agency decision Lf the 
union declines to inuoke arbrtration. 

d .  Prohibited Personnel Practices Other Than 

These procedures follow current law.493 

(2) Admindra twe  Rewe- 

Either party may petition the MSPW for review withrn thirty. 
Fue  days o f a n  arbitration decrsion. The MSPB wzll reuiew whether 

aor?.he diitrict court judge w i l l  determme whether the decision was arbitrary, 
c8pr>ciaur, an abuse of drscretmn. or not atherwise m accordance with law. See supra 
note 266 and a e ~ ~ m ~ a n i l n i  text 
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the decision was arbi tra9 or capricious or based on nn erroneous 

The MSPB will assume the FLRTsjuiisdictian over these arbi- 
tration awards, for the reasons stated in support of displacing F L U  
pnsdiction over discrimination grievances *94 

interpretation of low,  rule, or regu1otion 

(2) Judicial Rewew- 

The merits of the aibLtration decision i i z l l  not bejudiciol ly  
reuze~~able. 

Employees who are not covered by a negotiated grievance pro- 
cedure must enlist the serwces of the OSC to investigate prohibited 
personnel practices other than discrimination A whistleblower who 
exhausts remedies with the OSC ma) file a n  IRA bith the hlSPB 
and obtain judicml review thereon.495 Otherwise. the employee LS 
left to the agency’s administrative grievance procedure496 and has 
no right topdimal  redress 

Conditions of employment are the heart of collective bargain- 
mg, and the negotiated grievance procedure empowers the union to 
enforce statutory or contractual requirements .Arbitration decisions, 
however, generally are not Judlcially remeuable unless similar dis- 
putes outside the callectixe bargaimng context are reviewable (such 
as Chapter 43 and 75 actions). The proposed procedures are consw 
tent with current law. bargaining unit employees enjoy the access to 
the negotiated grievance procedure that dernes from union repre- 
sentation Granting bargaining unit employees a ngh t  to judicial 
review that employees outside bargaining units do not enjoy, howev. 
er, would alter the balance of rights between bargaining unit and 
nonbargaining unit employee The proposal maintains alignment of 
employee rights and remedies regardless of callectiie.bargaining 
5tBtlI5 

e Other Personnel Acttons- 

An auailable negotiated grievance procedure is the ~ X C I U S I L - ~  
l-ecourse for employees to pursue disputes not i n d u i n g  prohibited 
personnel praefiees, Chapter 43 or 75 actions, UT matters ~falutori ly  
excluded from the gneuance procedure The employee h a  no fur- 
ther right of review Lf the union declines to inuoke arbitration of the 
agency’s grrevance decision. 
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These procedures follow current law 

ili Administratiie Remm- 

Either party may petition the MSPB for rewew uithrn thirty- 
fiue days of on arbLtrntmn decision Lf the underlyingpersonnel action 
is one that uould fall iuithm MSPB nppellatejurrsdiction but for the 
coueragr of the negotiated gr ieuanee  procedure. The MSPB wil l  
reuiew whethei the deewon urn arbitrary or capricious 07 based on 

A negotiated grievance procedure preempts MSPB appellate 
jurisdiction over matters other than Chapter 43 and 75 actions, dis. 
crimination caaes, and whistleblower IRAa, if the negotiated griev. 
ance procedure does not exclude the particular type of dispute from 
its coverage 499 The proposal ensures that  the MSPB will perform 
the administrative review of all hearing decisions, be they from arbi- 
trators or administrative judges, regarding matteis within its appel. 
late jurisdiction 500 The MSPB no longer will share w t h  the FLRA 
its jurisdiction to interpret these civil service laws. 

If  the grievance invalves B personnel action over which the 
MSPB would not have appellate jurisdiction, even absent a negatiat- 
ed grievance procedure, the FLRA will review the arbitration award 
on exceptions from the parties Congress has not chosen to create 
MSPB appeal rights, and there 16 no threat of conflicting interpreta- 
tions of civil  senice laws Federal Labor Relations Authority p n s -  
diction, therefore, 1s consistent with the labor policy manifested m 
the very broad definition of grievance 502 

an erroneous lnterpretDtIon of lau,  rule, or regulat,on. 

121 Jadicrol Reueu- 

The grieuant may appeal to the United States Court of Appeals 
for the Federal C m u i t  if the grieuant would hove had MSPB appeal 
rights but for the coverage of the negotiated grievance procedure The 
OPM mas also do so rn substnntral impact cases.503 The Federal 
Circuit will apply the same standard olreuiew that It oppltes to other 
appeals from arbrtration 

These procedures actually expand the grievant’s opportunity 
for judicial review. The FLRA currently performs administrative 
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rewew of these arbitration decisions, and the F L W  decisions gener. 
ally are not subject to judicial r e ~ i e % . ~ " ~  The common thread to all 
these proposals LE an attempt to align rights and remedies regard- 
less of forum. The arbitrator Steps m for the administrative judge in 
~pplying federal laws to the iaacts o i  grievances. There is no sound 
reason to provide for more limited review of an arbitrator's decmon 
than a i  an administrative judge's decision 

Unlike administrative review, the availability ofjudicial review 
turns not only on the nature of the dispute but also on whether the 
grievant would otherwise have appeal rights. Jurisdiction for adrnin- 
istTative review is broader because the MSPB displaces existing 
FLRAprisdietian to review exceptions. The limits on judicial Teview 
ensure that  bargaining unit  employees enjoy the mme, but not 
greater. rights and remedies 8s other employees. 

C. Arbitrator Powers 

An arbitrator's remedial powers will be eoextenwe wLth the 
p o u r s  of an odmrnrstratrve judge or ndmrmstrative law judge pre- 
siding ouer the same type of dispute. The ngeney will forward a cop> 
ofthe administratwe record to the Office ofSpeeial Counsel Lf an 
arbitrator finds that on employee has committed aprohibrled person- 
nel practice against the grieuont in a partrculor case. 

Part 11 discussed the anomalous power of an arbitrator to order 
the discipline of an employee whom the arbitrator finds committed a 
prohibited personnel practice against the gnevant."06 The discipline 
would be not only unconstitutional but also bad policy if  the agency 
truly were bound to Impose It based solely upon an arbitrator's 
order No other fact-finding body can order such discipline m a pro- 
ceeding to which the putative offender is not B party. Why create m 
incentive for forum shopping when an alternative is available7 
Reierrrng the matter to the OSC affords the entity tasked with pros- 
ecuting diseiplinaly actions against merit offenders an opportunity 
to bring its expertise to bear and take action as 

v. Conclusmn 

The current discnmmatmn complaint process is lengthy, 
cumbersome. and costly in term3 of resources and emo- 
tional expenditures. and 18 frequently used far non-dis- 
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crimination problems Employees perceive it as manage. 
ment-controlled . . . Conversely, managers see the system 
as conducive to abuse and ab destructive, rather than 
helpful, to the resolution of legltimate complaints at the 

These remarks described the situation in  1977, yet they are 
apropos of the "reformed" discrimination complaint process more 
than eighteen years later This 1s hardly a ringmg endorsement for 
the EEOCs adherence to the CSC model of complaint processing 
The Personnel Management Project leadership were right. The 
MSPB should have 'gurisdiction over discrimination complaints as 
well a6 other t y p s  of appeals, in order to establish a single orgam- 
zational uni t  to r e ~ o l v e  virtually a11 types of camplaints from 
Federal employees."50g Undue delay and ballling mixed case proce- 
dures are two legacies of the failure to follow this recommendation. 

Somewhere along the line, President Carter and the 95th 
Congress lost sight of the basic premise that  unlawful employment 
discnmination is a prohibited personnel piactice that violates merit 
principles They created the necessary independent body to pro. 
tect the merit system. but they denied it the  jurisdiction necessary 
to accomplish the mimon. 

The proposals in part IV derive from the concept that consis- 
tency, uniformity, and simplicity are important aspects of a system 
that is, after all, supposed to be the preferred alternative to court lit. 
igation. Those proposals overhaul the administrative processes to 
meet the concerns described in part Ill 511 

the MSPB will remain independent, free from the conflict of 
interest with which the CSC struggled 

* federal agencies will not have conflicts of interest, because 
they will be parties, not investigators or decision makers, in 
cases in which they are charged with discrimination 

* revised procedures wdl be simpler, more uniform, and less 
prone to delay 

* equal employment opportunity counselors will be indepen- 
dent, well-trained MSPB employees 

agency 1 ~ ~ e 1 . 5 0 8  

* the EEOC, F L U ,  and MSPB will no longer have overlapping 
jurisdietmn; the MSPB will conduct all administrative rewew 

SO81 PERSD~NEL M A V A O E M E ~  PR~JKT FIAU. Srur REPORT 73 [De 19771. 
5aeld 
6105 U.S.C 5 5  2301(bIl21. 23021bl<l) 119911 
i"S~e svpio part 111 D 
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. federal employees' rights and remedies will remain at least 

' from all these improvements should follow an increased level 

These reforms require no radical new programs or additional 
goi'ernment agencies; they merely refocus the efforts of existing 
institutions to create B logical, Integrated system for protecting 011 
merit principles, including discrimmation-free employment These 
initiatives should be at least budget neutral, and may even engender 
savings Implementing these changes wdl not be painless for indi- 
viduals such as agency mveshgators who find themselves without 
jobs, and bureaucracies will squabble over the financxal and staffing 
mpacts. The alternative, however, LE to perszst wlth B system that 
"astes resources and serves poorly the needs of the parties, the fed. 
era1 government, and the Amencan taxpayer. 

as protective as those that private-sector employees enjoy 

of employee confidence in the system's fairness 
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APPEKDIXA 

PURE DISCRIMINATION COMPLAINTS (CURRENT) 

I 1 
AGENCY DISHISSES' AGENCY AC:EPTs 

I i i 
APPEAL TO EEOC e, J-' :"";G*TIoN 

AFFIW REYERSE 

REPORT TO COPIPLAINLWT 

I 

F . i l . 0 .  W/O"T HEkRING 
HEARING. I , 

I 
APPEAL TO 
EEOC 

I 

i 
RECOIMENOEO 
D E C I S I O N  , 

n I 
A F F I R "  HODIF'II F . A . D . '  

REVERSE.  I 

APPEI\L TO EEOC 

i 

RFFIRV' MODIFY/ 
REYERSI. 
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DISCRIMINATION GRIEVANCES (CLJRRENT) 

* complainant may pursue civ i l  action de novo 
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CHAPTER 43175 GRIEVANCES (CURRENT) 

* P P E * L M L E  ACTION 

I I 
I IRBITWTIOS 

I 
DECISION 

FEDEPAL C I R N i T  
I G R I E W N T / O P A I  
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MIXED GRIEVANCES (CURRENT) 

I 
NO ARBITRATTON 

i 
A P P W  TO EEOC' 
[DISCRIM ISSUE ONLY1 
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GRIEVANCES ALLEGING PPPs 
OTHER THAN DISCRIMINATION (CURRENT) 

PROHIBITED P E R S O W S L  PPACTICE 

I 
NCP ALLOWS GRISVIW'ES U L E C i N C  PPPS 

IGENCY G I I Z V W C E  DECISION 

DECISION 

EXCEPTIONS TO FLRA 
[FINAL1 
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GRIEVANCES INVOLVING OTHER PERSONNEL ACTIONS 
OTHERWISE WITHIN MSPB APPELLATE JURISDICTION 

(CURRENT1 
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APPENDIX B 

PURE DISCRIMINATION CASES (REVISED) 

IILLECED OISCRIHINI\TORY EVENT 

COUNSELING 

I 

INITIIIL DECISION. 

PFR TO 80IYID 

+l 
AFF'TRHS' L10DIFTESI 

REVERSES' 

* i complainant may pursue civ i l  tnal de novo on drscnmmafmn 1sbue 
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PURE MSPB APPEAL (CURRENT AND REVISED) 

WPEXLABLE ACTION ' 
FILE COMPLAINT W/ISPB RECTONAI OFFICE 

I 
*.J. FINDS JGR'RISDICTTON 

I 
R . J .  DISMISSES 

I i 
PFR TO BOARD 

~ 

> HEARING 
' 

AFFIRM REVERSE 

FEDERAL CIRC"1T 
IliPPELLIWTl 
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MIXED CASES (REVISED) 

ALLEGED DISCRIMINATORY EVENT 

~ couNs;,,N= 
FILE COMPLAINT WIHSPB 

REGIONAL orrrcz 

265 

I I 
& . J .  DISHISSES' A . J .  ACCEPTS 

1 

INITIAL DECISION1 

i 
PPR 70 Born0 

I I 
BOlLRD BOARD 
WIIRXS' REVERSES. 
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DISCRIMINATION GRIEVANCES (REVISED1 

i i G E N C I  GRIEYRNCB DECISION 

I 

DECISION- 

I 
PFR TO BOARD 
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CHAPTER 43/75 GRIEVANCES (REVISED) 

I I P P E M L E  ACTION 

NCP ALLOWS CHAPTER 41 /11  CRTEVIWCES 

i 
AGENCY GRIEVANCE DECISION 

I I 
NO ARBITRATION ARBTTPATION 
( F I N A L ,  

DECISION 

PFR TO BOARD 

I 

i 

267 
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MMED GRIEVANCES (REVISED) 

R e P E r n L E  lCTTON "IT" 
AFFIPXATTVE DEFTUSE OF DISCRIHINRTION 

NCP kLL0WS M I X E D  GRIEYANCES 

ACLNCY CRIEVWCE DECISION 

DECISION. 

I 
PFI TO HSPB 

EEOC PETITION FOR 
P.ECONSIDERAT1Ol.t 



19951 FEDERAL MERIT PROTECTION 269 

GRIEVANCES ALLEGING PPPs 
OTHER THAN D1SCRl.MINATION (REVISED) 

PROHIBITEO PERSONNEL PPACTICE 

I 
NGP ALLOWS CRIE'JANCES ALLEGING PPPJ 

I 
AGENCY GRIEVANCE DECISION 

I 
NO IVIBITRATION 
, F I N A L ,  

[no j u d i c i a l  review] 
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GRIEVANCES INVOLVING OTHER PERSONNEL ACTIONS 
OTHERWISE WITHIN MSPB APPELLATE JURISDICTION 

(REVISED) 

NGP IILLOUS CRIEYIWCES 

AGENCY CRIEVPNCB DECISION * 
ARBITRATION 

1 
DECISION 

PFR TO HSPB 

1 
WOULD CRILVkNT HIVE 
hPvpwI RIGHTS? 

NO A YES 
,PIN%] 

~ 

FEOEEAL C I R C U I T  
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MILITARY RULE OF EVIDENCE 404(b): 
TOOTHLESS GIANT OF THE 

EVIDENCE WORLD 
M O R  BRUCE D. L A Y D R m "  

1. Introduction 

Rule 404(b) ia probably the moat frequently litigated rule of 
evidence.' Yet, the evidence that it excludes actually falls within a 
very narrow range.2 While the range may be narrow, the rule is a 
cornerstone of our system of justice.3 It mandates that we try an 
accused for the charged mime, not for his life'a works. On the other 
hand, the rule is porous, and frequently the very evidence i t  pur- 
ports to  exclude, it admits for some other relevant purpose4-not a 
perfect world, but a balancing act. 

Now to thia arena come new players. Our lawmakers have 
given us new ruies 413 and 414, which in certain cases, aliow the 
one narrow t m e  of widenee that rule 404(b) actually exeludes.~ In 

* U n m d  StsteS Marine Corps Currently assigned 8s Deputy Staff Judge  
Advaate.  I1 M-e E x p d t i o n a r y  Force, Camp Lejewe, N o d  Carolma B.S. (High 
Honors). 1982, Universin of F b n d a ,  J .D mgh Honorsl, 1989. University of Flonda, 
LL M (Honors). 1996. The Judge Advwcate OenermYs Schml, United States Army 
Formerly aasigned ab Insrnueta?, Divlsian DlrfftDr, Emden- Dirision, Naval Juatree 
Schoal. Sewport, R h d e  Ieland, 1992-95. "rial Counsel, Camp Pendietan, Califoma. 
1991-92, Defense Counsel,  Camp Pendieton, California, 1989-91, Marine Carps 
Funded Legal Education Program, 1986.89, Series Commander.  Manne Corps 
Recruit  Depot,  Parr19 Island, South Carolina. 1986.86 Platoon Commander  
Battabon Staff Officer, Company Ereeuuve Officer, 2d Banahan, 8th Marines, Cam; 
Leiewe, North Carohna. 1983-85. Renous pubheahons. Tha Yamahiro War C n m s  
?hol Command Raapaiuibilih. Thn and .%u, 149 M a  L REV, 293 (19951, h'daqr 
Claims for the N a ~ y  and C w l  Guard A Unified Appmoeh. 88 NAYU. L. REV 213 
(1989) Tbs a r h c l e  was b a d  an B w'ltten dissertation that the avtbr aubmmed to 
satisfy, in pert. the Master of Laws degree for the 44th Jvdge Advaa te  Officer's 
Gradua te  Course,  The Judge Advocate General's School. Un i t ed  State. Army, 
Charloneslllle, virg4N.9 

'See Stephen A Saltzburg. Xial Taelics Proper and lmpmprr Handling of 
L'mhwged Crimes, C m  JUST, Fail 1991, at 43 ?No mie 18 mvoked more fquenr iy  
I* enmnal caws than Fed. R Evid 404(b)."l. Edward J. Imwmkelried, Umhaged 
Miseanduet Eutdenre, Part I ,  C H * ~ ~ O N ,  Dee 1993, st 1 2  rln many atetea, alleged 
enorb m the admission of u e h a r g e d  m m o n d w t  are the most common p m n d  for 
appea l  in eriminei C B B ~ P  "I, Edward J Imwmkeirmd. The Use of an A c e u s r d i  
Unehnrged Mtsionducf to Prow Yen8 Rea T k  Doeinms tho1 Threaten to Engulf the 
Charoefer Eo&nce Prohibition, 180 Ma. L. RFV 41, 43 (1990) I'Rule 404(b) has gen- 
erated more publiahed opmiom than any other subseetlon of the Federal Rvlea "). 

%P infra text aciampaniinr notes 154-60, 306-30.387-98. 
W e  mfra text BCcomnmvine nates 12-43 428.38 
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so doing, they have called into question the entire foundation of our 
criminal justice system. 

This article will examine the history of the long-standing prohi. 
bition on propensity evidence, and how that history is being altered 
with the introduction of the new rules. Part I1 explores the onpins of 
the rule agamst propensity evidence and i ts  e v d ~ t l 0 n . 6  Part  I11 
relates t he  United S ta t e s  Supreme Court’s interpretations of 
Federal Rule of Evidence 404(b).7 Part IV examines in detail how 
the  United States Court of Appeals for the Armed Forces6 has 
applied JIilitary Rule of Evidence 404(b).9 Part Y introduces the new 
rules,1D and Part VI analyzes how, the new rules will affect the evi- 
dentiary l a n d s ~ a p e . ~ ~  

I1 Origins of the ‘Uncharged Xisconduct” Rule 

A The Aecnsotor, System L.. the lnqws i ton  System 

The prohibition on using the accused’s uncharged Bets to prove 
criminal propensity or disposition has its origins, BJ does much of 
OUT law, in England l2 Prior to  the twelfth centuryi the primary 
methods of trial were wager of law, ordeal, and battle.13 In the 
twelfth century, Henry I1 instituted major legal reforms credited 
with the introduction of the jury trial a8 the n o m  in England.“ He 
established a permanent court of professional judges, and through 
his procedural instructions to those judges, was responsible for the 
emergence of the ’inquest” as a procedure available to the public at 

infro text aeeompanymg notes 12-143 
3 . 8  infra text  aeeompanymg notes 144-226 
&On October 5,  1994, the Kaoond Defense Aufhoniatian A d  for Fiscal Year 

1995. Pub L No 103.337, 108 Star 2663 11994) changed The name of the United 
States Court of Militarv A ~ o e a l i  ro the UniM States Court o f A o ~ e s l s  for the Armed 
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large.15 This inquest was the forerunner of the trial by jury as we 
h o w  It. Pollock and Maitland trace the origins of the inquest to the 
Frankish kings, who used it to bypass the formalistic legal proce- 
dures of the day (such as the  ordeal) and to actually give them 
"short cuts to the truth."'e The Frankish kings apparently modeled 
this inquest after procedures employed by ancient Roman law." 

While the early English law had developed an accusatory SYS- 
tem,l8 the difkul ty  of obtaining convictions under this system had 
led to widespread use of inquisitorial pro~eedings. '~ The eeclesiasti- 
cal courts pursuing heretics in  the twelfth and thirteenth centuries 
were especially fond of the inquisitorial approach.20 According to 
Pollock and Maitland 'Every safeguard of innocence was abolished 
or disregarded; torture wm freely used. Everything seems to be done 
that can possibly be done to secure a conviction."21 But the twelfth 
century reforms of Henry I1 had prevented the inquisition from tak- 
ing firm hold in  the secular English courts.22 

That Henry I1 had chosen the accusatory path over the inquisi- 
tory path did not stop later English monarchs from using an inquisi- 
torial proceeding in their own Court of Star  Chamber, where they 
tried their enemies for treason or any other breach of state orders.23 
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1% 
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While the Star Chamber had ancient origins, i t  was "new-modelled" 
by Henry VI1 as a device to extort money from his subjects and 
increase his wealth.24In these proceedings, the jury was discarded 
in favor of a panel of royal justices, and the prosecutor proved the 
unspecified charges with witness affidavits given in advance, and 
out of the presence of the acc~sed .~5  The accused had no opportunity 
to confront his accusers, and very little opportunity to present any 
defense a t  all, due to the trial by ambush that usually occurred.26 

While Charles I abolished the Court of Star Chamber shortly 
before rebellion broke out in England over these and other abuses, 
its evils were not soon forgotten.27 One of the reforms Parliament 
later enacted to respond to such abuses was the Treason Act of 
1695.2s In addition to giving the accused the right to advance notice 
of the charges, this law also limited the prwf a t  trial to only the acts 
charged 29 The primary purpose of the exclusion of uncharged acts 
was apparently to prevent trial by ambush. This rule is the earliest 
indication of any codified limit on proving the accused's uncharged 
misconduct.30 

That rules limiting trial evidence did not exist prior to this 
time is not surprising. When the jury trial began it wa8 a much dif- 
ferent institution than the one we know today. In  early times the 
jury had to be drawn from the neighborhood where the came of 
action arose.s1 The jurors investigated the facts before trial and 
could hear the dories of the litigants 32 In a sense the jurors were 
witnesses as well.3s Accordmg to Blackstone the jury was 'supposed 
to know before-hand the characters of the parties and witnesses. . .m4 
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Pollock and Maitland summed up the situation saying: “On the 
whole, trial by jury must have been in  the main a trial by general 
repute.”35 Any rule excluding evidence would have served no pur- 
pose m that type of j luy trial. 

According to Blackstone, the English law recognized the key 
defect of this system and, over time, correeted it.ss While knowing 
the parties helped jurors decide how much credit to give their sto- 
ries, the problem was that jurors might act on their prejudices and 
partialities instead of on facts.3’ ks jury impartiality became more 
important, the requirement of neighborhood jurors was gradually 
relaxed and finally totally abolished.38 Only with the advent of 
impartial juries would an exclusionary rule have any real impact. 
Perhaps that Blackstone in 1768 identified jury bias and partiality 
a s  a defect in  the English system39 influenced la ter  courts to  
increasingly apply just such a rule. 

In time, the exclusionary rule first codified in the Treason Act 
became the n o m  in trials other than for treason as well.40 Legal 
authorities seemed to recognize it as a requirement of basic due 
process and fairness.41 But the rule was much more limited than it 
appeared to be on its face. Courts often held the rule did not apply to 
uncharged actb that were relevant to prove the charged acts.42 In 
effect then, this was really no more than a rule excluding irrelevant 
evidence.43 But through the development of the common law, it 
became much more. 

E .  The Early Cases 

Professor Stone’s two articles on the exclusion of similar fact 
evidence in England and America, at  the time he wrote them, repre- 
sented the most authoritative effort to trace the development of the 
unchareed misconduct rule from its arieins.* Desoite his exhaustive 

w52 POWOM & M*m*ND, mpro no& 13, at 665 
M3 BUCKSTO:, mpm note 13, at ‘960. 
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research, he could only trace the rule against proving criminal 
propensity with uncharged misconduct evidence to an apparently 
unpublished case noted in an evidence treatise.4: In that 1810 case, 
Rex o. Cole, the court held that ”in a prosecution for an infamous 
crime, an admission by the prisoner that he had committed such an 
offence a t  another time and with another person, and that he had a 
tendency to such practices, ought not to be admitted.” This report 
of the decision, said Stone, was “the one unchallenged starting-point 
for all the nineteenth century decisions” 47 

While many of the cases and commentators of later years 
seemed t o  recognize a broad rule excluding all evidence of an 
accused‘s past misdeeds unless an exception applied, few cases prior 
to 1850 stated such a Instead, most of the cases admitted 
uncharged misconduct evidence on theories of relevance other than 
propensity, a practice not forbidden by the Rex o Cole rule.49 The 
rule until that time appeared to be an inclusionary rule, admitting 
the evidence far any relevant purpose unless the sole purpose was to 
prove propensity to commit the crime 50 

After 1850, however, the cases began to shift toward an exclu- 
sionary rule with limited As cowts would issue opin- 
ions explaining their alternative theories of nonpropensity rele- 
vance, they tended to list the examples found in the c a ~ e  law to 
date Through the natural practice of the common law to look far 
precedent, Some courts tended to crystallize the relevant purposes 
for the use of uncharged misconduct into the list they were able to 
find in the cases.53 Over time, courts began to regard this list as 
exclusive of other new relevant purp0ses.5~ On the other hand, 

W3mne. England, ~ u p m  note 12. at 959 mor cmes had held uncharged m ~ -  
conduct ~nadmiamble. apparently on the theory that IT was melevant, bur none had 
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many cases decided during this period still applied the inclusionary 
rule, so the actual state of the law in England was unsettled.65 

In 1894, the case of M a k m  v. Attorney General of New South 
Waless6 clarified the English rule. In the Makins' trial for murdering 
an infant in their care and burying the body in the back yard, the 
prosecutor used evidence that the bodies of other infants had been 
found buried at their three previous residences.51 Along with evi- 
dence of prior similar ca8es of women entrusting their children to 
the Makins 88 adoptive parents and never seeing the children again, 
this evidence was held relevant to the issues of the Makins' intent in 
adapting the child and whether or not the death was accidental.5B 

On appeal, the Pnvy Council stated the prohibition on proving 
uncharged crimes to show 'the accused is a person likely from his 
criminal conduct or character to have committed the offence. . . ." 59 
But the decision also stated that such evidence was not automatical- 
ly inadmissible if "relevant to an issue before the jury" such as the 
issue of accident 'or to rebut a defence which would otherwise be 
open to the This open-ended escape clause from the 
uncharged misconduct prohibition clearly established the inclusion- 
ary rule m England.61 Despite the fact that some courts rnisinter- 
preted Makin in  the years that  followed, the vast majority have 
cited the decision for the proposition that the list of so-called 'excep. 
tions" is merely illustrative and not erhaustive.62 

As for the American rule, our courts drew heavily from the 
English decisions, and until the beginning of this century, generally 
fallowed the same path.63 In 1901, the case of People u. M o l ~ n e u x 6 ~  
marked the divergence of the paths.66 In Molineux's murder tnal ,  
the prosecution alleged that he had sent a poisoned box of "bromo 
seltzer" to Harry Cornish, his intended victim, who had then acci- 
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dentally poisoned Mrs Adams, the actual victim.@ To try to explain 
the unusual circum8tances surrounding this murder, the prosecu- 
tion used evldence of a similar murder of another of Molineux's ene- 
mies two months before?' The New York Court of Appeals reversed 
the conviction, unanimously holding the evidence should not have 
been admitted.@ 

The four judges joining the lead opinion viewed the evidence as 
inadmissible uncharged misconduct.69 The three judges joining the 
minority opinion viewed the evidence 8 s  potentially relevant to a 
nonpropensity purpose, but found a fatal lack of proof that Molineux 
was responsible for the first murder.'o The lead opimon,  while 
admitting that the exceptions "cannot be stated with categorical pre. 
cisian," nevertheless espoused the exclusionary approach to the 
uncharged mmonduct rule." It stated the general rule of excluaion 
and then listed five recognized exceptions. to prove motive, intent, 
absence of mistake or accident; common scheme or plan; and Identi- 

Contrary to what wm happening in England, this opinion shift- 
ed the direction of many American jurisdictions toward the exclu- 
sionary rule.73 It also inspired the familiar 'MIMIC"" mnemonic for 
pigeon haling uncharged misconduct evidence admisslble for non- 
propensity purposes.76 

While the majority of states adopted the exclusionary approach 
to uncharged misconduct, a solid minority always retained the inclu- 
sianary approach.I6 The federal approach never really became set- 
tled. In the 1918 case of Grew ". United Statea7' Justice Holmes 
made clear that federal evidence law followed the common law rule 
that  the prosecution could not prove the character of the accused 
unless the defense opened the door to it.78 Thxty years later, In 
Michelson u. Umted States,'g Juswce Jackson was more specific in 
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stating that  this prohibition included proving character by un-  
charged misconduct.80 

The real issue in Michelson was the propriety of the prosecutor 
cross-examining defense character witnesses on whether or not they 
had heard about a prior arrest.81 In arriving at  the decision of that 
issue, however, the Court reviewed the state of the law regarding 
character evidence as a whole: 

Courts that follow the common-law tradition almoat unan- 
imously have come to disallow resort by the prosecution to 
any kind of evidence of a defendant's evil character to 
establish a probability of his guilt. . . . The atate may not 
show defendant's prior trouble with the law, specific crimi- 
nal acts, or ill name among his neighbors, even though 
such facts might logically be persuasive that  he is  by 
propensity a probable perpetrator of the crime.82 

In a footnote, the opinion discussed the "well-established exceptions' 
to this general rule and cited examples, giving the opinion the defi- 
nite appearance of an exclusionary appmach.83 The reason for the 
exclusion was not because the uncharged misconduct was irrelevant, 
but because it tended to cause 'confusion of issues, unfair surprise 
and undue pre~udice."~' Ultimately, the Court held that allowing 
cross-examination about the prior m e a t  waa within the discretion 
of the trial judge.8j Because the defense had "opened the door" by 
presenting character evidence, the defendant had no valid complaint 
about the prosecution being able to rebut it.86 

While the majority opinion appeared to state an exclusionary 
approach to uncharged misconduct in  the prosecution case-in-chief, 
it  took an inclusionmy approach in  the area of rebuttal. This, the 
Court said, was based primarily on the common law of character evi. 
dence developed primarily in  the various state courts.8' In a short 
concurring opinion, Justice Frankfurter struck B blow for applfing 
the inclusionary approach across the  board: "I believe it to be 
unprofitable, on balance, for appellate courta to formulate rigid rules 
for the exclusion of evidence in courts of law that  outside them 
would not be regarded as clearly irrelevant in  the determination of 
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issues."sa Perhaps this logically appealing etatement foreshadowed 
the current trend back toward the inclusionary view. 

Justice Rutledge, on the other hand, dissented, arguing for a 
more exclusionary approach to rebuttal evidenee.59 In his review of 
character evidence law, he also harkened back to the common law 
roots of the system: 

Imperfect and variable as the scheme has become in the 
application of specific rules, on the whole it represents the 
result of centuries of common-law growth in the seeking 
of English-speaking peoples for fair play in the trial of 
crime and other causes. . . . Our whole tradition is that a 
man can be punished by criminal sanctions only for spe- 
cific acts defined beforehand to  be criminal, not for gener. 
al misconduct or bearing a reputation for such miscon- 
duct. That tradition lies a t  the hear t  of ou r  criminal 
process. And it is the foundation of the rule of evidence 
which denies to the prosecution the right to show generd- 
ly or by specific detail8 that a defendant bears a bad gen- 
eral estimate in  his eommunity?O 

Despite the prevalence of the exclusionary view of the uncharged 
misconduct rule in the first half of this century, the inclusianary 
approach began to make B comeback,gl probably due, at least in part, 
to Professor Stone's persuasively written article in which he dubbed 
the exclusionary approach as 'the Spurious Rule."82 The 1973 case of 
United States u. iVwds,O3 though only representing the law in one fed- 
eral circuit, illustrates the inclusionary trend in federal evidence law. 
Martha Woads was charged with murdering her infant foster son by 
smothering him.94 The government forensic pathologist was only sev- 
enty-five percent sure the death was a homicide.gE To prove homicide, 
the prosecution proved that nine other children, seven of whom had 
died, had experienced at  least twenty episodes of respiratory difficul- 
tiesM while in the care or control of the defendant.9: 
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In upholding the use of this uncharged misconduct evidence, 
the Fourth Circuit first stated the clear relevance of the prior acts to 
prove that the death was a homicide and that MIS. Woods was the 
perpetrator.98 In the Fourth Circuit’s view, the evidence concerning 
all ten children, considered together, made any other conclusion 
totally improbable. The Fourth Circuit also cited the necessity of 
using evidence of repeated incidents in child abuse cases, where the 
defenseless victim cannot testify, as making the evidence “especially 
relevant.rrJ9 As for the general prohibition on uncharged misconduct 
evidence, the Fourth Circuit examined the exceptions the govern- 
ment had argued and concluded that the “accident” and “signature” 
exceptions applied.lw But the Fourth Circuit also stated that trying 
to fit the evidence into a recognized exception was “too mechanistic 
an approach,” and proceeded to espouse all four corners of the inclu- 
sionary approach to the The Fourth Circuit stated the rule 
as follows: 

IOlther offenses may be received, if relevant, for any pur- 
pose other than to show B mere propensity or disposition 
on the part of the defendant to commit the crime, pmvid- 
ed that the trial judge may exclude the evidence if its pro- 
bative value is outweighed by the risk that its admission 
will create a substantial danger of undue prejudice to the 
accused.’02 

Hence the Woods court helped lay the groundwork for the ultimate 
adoption of this type of inclusionary rule a s  part of the Federal 
Rules of Evidence in 197.5 

Both the English and American rules, whether inclusionary or 
exclusionary, reMgnized the basic principle that  uncharged miscon- 
duct could not be proven solely to show propensity to commit crime. 
Yet in B small category of c m q  ’unnatural offenses,” an exception 
to w e n  this bedrock principle developed in  some  jurisdiction^.'^^ 
The theory was that  the propensity to commit certain types of 
offenses-generally indecent acts with children-is so rare that if a 
person has shown it, that propensity is  more of B ‘physical peculiari- 
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ty” than a general criminal propensity104 This exception has come to 
be known as the “lustful disposition rule” in some jurisdictions and 
has been extended to cover other sex offenses that probably would 
not meet the original definition of “unnatural affenses.”lo6 While the 
logic of the theory seems instinctively appealing, the idea that cer- 
tain types of crimes are more likely to be repeated than others has 
been criticized as s p u r i ~ u s . ’ ~  Nevertheless, this common law excep- 
tion undoubtedly played a role in the genesis of the new Federal 
Rules of Evidence that allow just such evidence. 

C. The Early CodificatLons 

Because the law was unsettled in this comtry 8s to which mew 
of the uncharged misconduct rule was correct, several states codified 
various versions of the rule.lo7 As early as 1923, the Amencan Law 
Institute had consldered restating the Law of Evidence, but the idea 
was rejected as unfeasible due to the cam law conflicts between 
states and even within states.10s Perhaps more importantly, the 
council of the Institute consldered the rules of evidence, as they 
existed then, to be counter-productive in many ways to the goal of 
finding the truth.’09 But after the 1938 debut of the Federal Rules of 
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Civil Procedure, many of which deai with evidentiary issues, inter- 
est in codifying the rules of evidence grew.110 In 1939, the American 
Law Institute began work on the Model Code of Evidence, promul- 
gating it in 1942.11' Model Code of Evidence, Rule 311, dealt with 
the issue of uncharged misconduct by providing that: 

[Elvidenee that  a person committed B crime or civil wrong 
on B specified occasion is inadmissible as tending to prove 
that he committed a crime or civil wrong on another acca- 
sion if, but only if, the evidence is relevant solely as tend- 
ing to prove his disposition to commit such a crime or civil 
wrong or to commit crimes or civil wrongs generally.112 

The drafters apparently included the 'if, but only if'ianguage of this 
rule to make crystal clear to courts interpreting it that it  prohibited 
only one very narrow use of uncharged misconduct evidence, an 
inchdonary approach. 

In 1948, the National Conference of Commissioners on Uniform 
State Laws decided that Evidence Law was an appropriate topic for 
a uniform act.113 After studying the Model Code of Evidence, among 
other materials, the commissioners promulgated the Uniform Rules 
of Evidence in 1953.114 Uniform Rule of Evidence 55, which covered 
the handling of uncharged misconduct evidence, read as follows: 

[Elvidenee that  a person committed .a crime or civil wrong 
on a specified occasion, is inadmissible to prove his dispo- 
sition to commit crime or civil wrong, , , on another speci- 
fied occasion, but . . . such evidence is admissible when 
relevant to prove some other mater ia l  fact including 
absence of mistake or accident, motive, opportunity, 
intent, preparation, plan, knowledge, or identity,'ls 

While less clearly inclusionary, this rule more closely resembles the 
ultimately adapted Federal Rule of Evldence 404(b) in that it  states 
a generai prohibition, but then gives a nonexhaustive list of situa- 
tions to which the general prohibition would not apply. 

D. Federal Rule ofEahdence 404ibJ 

In 1961, the Judicial Conference of the United States estab- 
lished a special committee to determine the feasibility of creating 
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uniform evidence rules for federal courts.116 This committee recom- 
mended uniform rules in 1962,11' and in 1965, Chief Justice Warren 
appointed an  Advisory Committee to begin drafting.118 Not until 
1969 did the Advisory Committee circulate its Preliminary Draft.119 
After the Revised Drat? circulated in 1971, the Supreme Court sent 
the rules to Congress far enactment in 1972.120After some eongres- 
sional modifications, the Federal Rules of Evidence for United 
States Courts and Magistrates became law, effective July 1, 1975.12' 

These Federal Rules Of Evidence contained the provision that 
many a trial practitioner has come to know and love, Rule 404(b): 

(b )  Other crimes, wrongs, or acts. Evidence Of other 
crimes, wrongs, or acts 1s not admissible t o  prove the 
character of a person in order to show action in conformity 
therewth. It may, however, be admissible for other pur. 
poses, such as proof of motive, opportunity, Intent, prepa- 
ration, plan, knowledge, identity, or absence of mistake or 
accident.122 

In 1991, the final period was changed to B comma and the following 
language was added at the end: 

provided that upon request by the accused, the prosecu- 
tion in a criminal case shall provide reasonable notice in 
advance of trial, or during trial if the court excuses pretri- 
al notice on good cause shown, of the general nature of 
any such evidence it intends to introduce at t ~ i a l . ~ ~ ~  

The use of the words "such as" in the second sentence indicates 
that the list of admissible purposes given here is merely exemplary 
and nonerhaustive. The legislative history also amply demonstrates 
that the intent of this rule is to admit more uncharged misconduct 
evidence than the old exclusionary approach.124 Despite its appar- 
ently inclusionary formulation, however, some courts have treated 
this rule's list of admissible purposes as an exclusive list of excep 
tions to the broad exclusionary rule.125 But most of the federal 
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courts applying Rule 404(b) today would take the i n c l u s i o n q  view 
and, subject to Rule 403,128 admit any uncharged misconduct e n .  
dence relevant to any fact in issue other than the propensity of the 
accused to commit crime.127 

E .  Mdi tan  Rule ofEudpnce 404ibl 

At the time that  the Federal Rules of Evidence were being 
drafted, the military already had a codified set of evidence rules, 
found in Chapter XXVII of the Manual for Courts-Martial.128 The 
President had promulgated these rules, starting in 1951, within his 
rule-making authority under Article 36 of the Uniform Code of 
Mil i tary Justice.129 P a r a g r a p h  138g of  these rules ,  ent i t led 
'Evidence of other offenses or acts of misconduct of the accused,"'30 
for the most part embodied the same type of i n c l u s i o n q  rule that 
was being incorporated into Rule 404(b).131 I t  read as follows: 

The general rule is that evidence of other offenses or acts 
of misconduct of the accused ia not admissible as tending 
to prove his guilt, for ordinarily this evidence would be 
useful only for the p u r p s e  of raising an inference that the 
accuaed has a disposition to do acts of the kind charged or 
criminal acts in general and, if the diepoeition t h u s  
inferred was to be made the basis for an inference that he 
did the act charged, the rule forbidding the drawing of an 
inference of guilt from evidence of the bad moral charm- 
ter of the accused would apply. Howeuer, if evidence of 
other offenses or acts of misconduct of the accused has  
substantial value as tendrng to prove something other 
than a fact to be inferred from the disposition of the 
accused or cs offered ~n proper rebuttal of matters raised 
by the defense, the reason for excluding the evidence is 
not applicable.132 

This paragraph went on to give some specific examples of admissible 
and inadmissible purposes for using uncharged misconduct evi- 
dence, most of which parallel the examples listed in Federal Rule of 
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Evidence 404(b), but with much greater detail.133 

Article 36 of the Uniform Code of Military Justice required the 
President, “so f u  as he considerledl practicable, [to] apply the pnn- 
ciples of law and the rules of evidence generally recognized in the 
trial of criminal cases in the United States District C0urts.”‘3~ 
Paragraph 137 of the 1969 Manual for Courts.Mortto1 recognized 
that military evidence rule8 were drawn from the rules applied in 
federal courts, and pointed to those rules and the common law as 
sources for filling gaps in the military rules.135 So the similarity 
between the military uncharged misconduct rule and the Federal 
Rule of Evidence that was in drafting was no coincidence. Even 
before the Military Rules of Evidence became effective, military 
judges would have been looking to ease law interpreting the new 
Federal Rule of Emdence 404(b) to fill any gaps in the military rule 
a t  paragraph 138g. When the Militmy Rules of Evidence ultimately 
took the place of the prior rules in 1980, a certain body of m s e  law 
and common understanding carried over and was grafted onto the 
new shorter rule.136 

While Congress and the Supreme Court were involved In creat- 
ing the Federal Rules of Evidence, the executive branch alone creat- 
ed the Military Rules of Evidence.13’ This makes little difference in 
the area of uncharged misconduct, however, because Military Rule of 
Evidence 404(b) is almost identical to Federal Rule of Evidence 
404(b). The only difference is in the recent amendment regarding 
advance notice to the accused of intent to use 404(b) evidence.133 
The military version of the amendment merely changes some word- 
ing to reflect the terminology ofmilitary courts I39 

The aimilarity between the Federal and Military Rules of 
Evidence allows military practitioners to rely heavily an federal 
court precedents on particular rules when no military cases are on 
point. The reverse should be true as well, but in practice, federal 
court practitioners might be reluctant to cite military precedents 
Another benefit Of the  similari ty flows from Military Rule of 
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Evidence 1102 which states that: 

Amendments to the Federal Rules of Evidence shall apply 
to the Militmy Rules of Evidence 180 days aRer the effec- 
tive date of such amendments unless action to the con- 
trmy is taken by the President.140 

This automatic incorporation of amendments to the Federal Rules of 
Evidence allows the rules to change quickly, without the need for a 
cumbersome executive order drafting process, to develop in accord 
with the mles being used in federal courts generally.141 But it also 
allows a six-month period in  which the military can propose madifi- 
cations to the President to adapt the changes to the needs of mili- 
tary This automatic incorporation procedure was the 
avenue by which new Federal Rules of Evidence 413 and 414 
became a par t  of the Military Rules of Evidence in J a n u a r y  of 
1996.143 

111. Judicial Treatment of Federal Rule of Evidence 404(b) 

A. Michelsan Gives Way to Huddleston 

While some federal courts continued to apply an exclusionary 
approach to uncharged misconduct evidence even after Federal Rule 
of Evidence 404(b) became law,1r4 the Supreme Court settled the 
issue in the 1988 case ofHvddleston v. Umted States.145 Huddleston 
was accused of knowingly possessing and selling stolen blank 
Memorex videotapes.146 The only mater ia l  issue a t  t r ia l  waB 
whether or not he knew the tapes were stalen.14' To prove this 
knowledge, the government offered uncharged misconduct evidence, 
under Rule 404(b), of two other acts. The first piece of evidence was 
that, two months prior to selling the videotapes, Huddleston had 
offered to sell a large quantity of television sets a t  a very low price. 
He admitted at  trial that  the television Bet8 came from the Same 
person that had provided the videotapes, and he was unable to pro- 
duce a bill of 6ale.148 The second piece of evidence was that, one 
month after selling the videotapes, he had offered to sell a large 
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quantity of Amana appliances to an undercover FBI agent for well 
below their market value. The person Huddleston later identified as 
the source of the televisions, videotapes, and appliances, also was 
the person who was driving the truck with the Amana appliances 
when the two of them were arrested for that transaction.149 

One panel of the United States Court of Appeals for the Sixth 
Circuit initially reversed Huddleston's conviction far possessing the 
videotapes because the government had not proven the uncharged 
misconduct by clear and convincing evidence.150 On rehearing, a dif- 
ferent panel afiirmed the conviction, holding that the appropriate 
standard of proof for the other act6 was a preponderance of the evi- 
dence standard Huddleston appealed, claiming that the trial 
court had failed to make a preliminary finding of fact that the acts 
had occurred prior to admitting the 404(b) evidence.152 The Supreme 
Court granted certiorari to decide whether or not such a preliminary 
finding of fact was required.lj3 

Introducing his opinion with the text of Rule 404(b),'j4 Chief 
Justice Rehnquist authored a clear explanation of how the rule is 
supposed to work. The rule, he said, 'generally prohibits . . . evi- 
dence of eatnnsic acts that might adversely reflect on the actor's 
character, unless that evidence bears upon a relevant issue in the 
case.'l5j So the 'threshold inquiry" is whether or not the uncharged 
misconduct 'is probative of a material issue other than charac- 
ter"l56 In analyzing whether the judge must make a preliminary 
finding of fact that the acts occurred, the Chief Justice explained 
that Article IV of the Federal Rules of Evidence breaks down into 
three parts. 

Rules 401 and 402 establish the broad principle that rele- 
vant evidence. , is admissible unless the Rules provide 
otherwise. Rule 403 allows the trial judge to exclude rele- 
vant evidence if, among other things, 'its probative value 
is substantially outweighed by the danger of unfair preju- 
dice." Rules 404 through 412 address specific types of evi- 
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dence that  have generated problems. Generally theEe lat- 
ter rules do not flatly prohibit the introduction of such 
evidence but instead limit the purpose for which it may be 
introduced. Rule 404(b), for example, protects against the 
introduction of extrinsic act evidence when that evidence 
is offered solel> to proue 

The Chief Justice went on to say that Rule 404(b) did not explicitly 
or implicitly require a preliminmy finding of fact, and that evidence 
offered for a proper noncharaeter purpose ie limited only by Rules 
402 and 403,'58 Further emphasizing the inclusionmy intent of Rule 
404(b), the opinion cited examples from ita legislative history to 
show that Congress intended that uncharged misconduct evidence 
be liberally admitted.'Eg Right or wrong, 'Congress wa8 not nearly 
so concerned with the potential prejudicial effect of Rule 404(b) evi. 
dence a8 it was with ensuring that restrictions would not be placed 
on the admission of such evidence."lS0 Apparently, the concerns of 
Congress were much the same when they debated and enacted the 
new Federal Rules of Evidence 413 and 414.l6I 

In the final paragraph of the opinion, Chief Justice Rehnquist 
gave a ilnal bow to Mreholson,162 the  las t  time that  a majority 
Supreme Court opinion cited it,163 etating the Court's concern that  
Rule 4 M b )  might admit unduly prejudicial evidence.'M The Court 
then listed four protections against this danger: the proper purpose 
requirement of Rule 404(b); the relevancy requirement of Rule 402; 
the balancing requirement of Rule 403; and the ability to request 
limiting instructions under Rule 105.185 While some Courts of 
Appeals continue to cite Mehe laon  for i ts  broad prohibition an 
propensity evldence, they generally recognize that Rule 404(b) and 
Huddleston mark a new direction in the law of uncharged miscon- 
duct evidenee.166 The Huddleston opinion extinguished any credible 

1Vd.  at 667 (emphass added) 
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argument that Rule 404(b) embodied an exclusionary approach to 
this type of evidence. Another subtle, but important, distinction 
between the two case8 is that  Huddleston, like Rule 404(b), spoke of 
prohibiting the use of uncharged misconduct to prove ‘character,” 
not “propensity,” as it had previously been called. By distinguishing 
between the two, the proper purposes for using uncharged miscan- 
duct e6dence can be more logically expIained.‘6’ 

B. Rule 404roi Constitutional Issues 
1.  Double Jeopardy-In the 1990 case of Dowling u. United 

Sto te s , lSa  t he  Supreme Court  f irst  addressed the  question of 
whether any double jeopardy implications would attach to the use of 
Rule 404(b) evidence of prior acts for which the accused had already 
been tried. Dowling WBS charged with robbing a bank in the Virsn 
Islands wearing a ski mask and c-ng e small p i s t 0 1 , ~ ~ ~ A l t h o ~ g h  
an eyewitness a t  the scene of the robbery identified Dowling, the 
government offered evidence of another alleged robbery two weeks 
later in which the victim saw a similar ski mask and small pistol 
and identified Dowling as the robber sporting them.170 The govern- 
ment argued that the evidence was admissible under Rule 404(b) to 
prove identity, not only because Of the similar mask and gun used, 
but also because Dowling was working with the same accomplice on 
bath occasions.171 The problem wa8 that Dowling had already been 
tried and acquitted of the second The defense argued 
that the government should be prevented from using the evidence, 
citing the Supreme Court’s incorporation of collateral estoppel prin- 
ciples into the Double Jeopardy Clause in the  case of Ashe u 
Swenson.173 

Justice White’s majority opinion distinguished Ashe u. Swenson 
as a case in which the acquittal had reflected tha t  the jury had 
determined an ultimate issue adversely to the g ~ v e r n m e n t . ” ~  On 
the contrary, the Court saw many reamns why the jury might have 
acquitted Dowling of tho second robbery without necessarily disbe- 
lieving the identification testimony.176 But more importantly, the 
Court painted out that an acquittal of a crime is not the same a6 a 

167spp text amampanpg  n ~ m  387-88. 
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finding of innocence.176 It merely means that  the jury did not con- 
clude that  the defendant was guilty beyond a reasonable doubt. 
Huddleston177 established that  Ruie 404(b) only requires the gov- 
ernment to offer evidence from which the jury can reasonably con- 
clude that  the prior act oc~ur red '~~-a  preponderance of the evi- 
dence standard.179 That a prior jury might have found reasonabie 
doubt did not collaterally estop the use of the evidence in a later pro- 
ceeding with B lower standard of proof.18o 

Dowling was a case in  which the acts previously tried were 
completely unrelated to the charged acts. Later in the same 1990 
term,  the case of Grady u .  Corbin161 clouded the relationship 
between Rule 404(b) and the Double Jeopardy Clause in cases where 
the same conduct is the basis of both trials. Corbin had been drink- 
ing and driving and crashed his car into two oncoming vehicles, 
killing one person and seriously injuring another.182 Corbin received 
misdemeanor traffic tickets far driving while intodcated and failing 
to keep to the right of the median.lS3 The District Attorner's office 
began preparing for a homicide prosecution three days later.184 
Unfortunately far the government, the Assistant District Attorneys 
that handled the routine traffic tickets never spoke to those han- 
dl ing the  homicide prosecution and did not know about  t he  
injuries.165 Corbin pleaded guilty on the misdemeanors and received 
a sentence including a fine and a six-month license 
When the government went forward on the homicide and assault 
charges, Corbin moved to dismiss on double jeopardy grounds.'a' 
The New York Court of Appeals reversed the trial courts denial of 
the motion and the state petitioned the Supreme Court for a w i t  of 
certiorei.183 

Holding tha t  the second prosecution was barred, Just ice  
Brennan's majority opinion apparently expanded the protection of 
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the Double Jeopardy Clause. The clause says "nor shali any person 
be subject for the same offence to be twice put in  jeopardy of life or 
limb."189 The "same offence" language had previously been inter- 
preted as invoking the "same elements" test OfBlockburger L.. United 
States,'go with limited exceptions.191 Justice Brennan's opinion stat- 
ed the new rule that double jeopardy would attach if 'to establish an 
essential element of an offense charged in [a later1 prosecution, the 
government will prove conduct that constitutes an offense for which 
the defendant has already been prosecuted."192 

As appealing as this language may seem in the context of an 
accused being tried twice for the same conduct, Justice O'Connor'B 
dissent aptly pointed out that this rule could vitiate Rule 404(b) in 
cases where the uncharged misconduct had been previously prose- 
cuted.'93 The majority claimed not to have adopted a "same evi- 
dence" test that would prevent the government from using any evi- 
dence tha t  had been introduced in B previous p ro~ec~ t ion .194  
Instead, they merely extended double jeopardy protection to cases in 
which the government had to or chose to prove the prevlausly prose- 
cuted conduct as an element of the offense prosecuted in the later 
c a ~ e . ~ ~ ~  Nevertheless, the broad holding of the Court could easily be 
misread to exclude athenvise admissible uncharged misconduct em- 
denee in later cases where double jeopardy would not apply. 

Fortunately for those confused by this apparent conflict, the 
Court clarified the issue in Umted States Y. Fel~r.'~~ Felix was 
engaged in an ongoing enterprise manufacturing drugs.19' The Drug 
Enforcement Agency had raided an Oklahoma drug lab he had been 
operating, so he moved to Missouri and attempted to acquire precur- 
sor chemicals and  equipment to eet  u p  a l ab  there.198 Drug 
Enforcement Agency agents found out about this and arrested him 

le9U.S. CONST amend Y (emphaaa added). 
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in Missouri.'99 In a federal trial for the attempted manufacture in 
Missouri, prosecutors introduced evidence of his activities i n  
Oklahoma, under Rule 404(b), to prove criminal intent.200After this 
conviction, federal prosecutors in Oklahoma later charged Felix with 
seven counts of drug offenses committed in Oklahoma.201 Of the 
seven charges, evidence of five of them had been admitted a t  the 
Missouri trial under Rule 404(b).202 Relying on Gmdy v. Corbm,203 
the court of appeala reversed the convictions on the five charges that 
duplicated the evidence used in the Missouri triaLZo4 Because direct 
evidence to prove these charges had been introduced at the Missouri 
trial, the Court of Appeals concluded that the Oklahoma trial "sub- 
jected Felix to a successive trial for the same conduct."0s 

Chief Justice Rehnquist, writing for B unanimous Court,2ffi 
clarified the relationship between Rule 404(b) and the Double 
Jeopardy Clause. Pointing out that the five charges in question were 
for Oklahoma conduct that  had not been charged in the Missouri 
trial, the Chief Justice explained that the mere fact that evidence of 
the acts had been introduced under Rule 404(b) did not constitute a 
prosecution for that conduct.zOl The opinion went on to highlight the 
passage from Gmdy  u. Corbin2a where the Court had disclaimed the 
adoption of a"same evidence" test, and to state that  "amere overlap 
in proof .  . . does not establish a double jeopardy violation."209 
Finally, the Court noted that it never would have reached the collat- 
eral estoppel issue in Dowlrngzlo if merely admitting evidence under 
Rule 404(b) had constituted a second prosecution for the prior- 
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acquitted offense.211 F e l u  eetablished that presenting widenee of 
other acts under Rule 404(b), either before 01 after prosecution for 
the acts, generally does not carry any double jeopardy consequences 

2 .  Due Process-Another constitutional question is whether 
presenting evidence of an accused's uncharged acts somehow vio- 
iates "fundamental fairness" as embodied in the Due Process Clause. 
The Court  briefly dealt  with this issue in Domling u .  United 
States.212 Recognizing tha t  the introduction of Dawling's prior- 
acquitted acts carried "the potential to prejudice the jury," the Court 
reasoned that the protections within the Federal Rules of Evidence, 
especially the use Of limiting instructions, were ample to prevent 
abuse.213 Justice White's opinion demonstrated B reluctance to find 
a Due Process violation in a long-standing rule of evidence: 

Beyond the specific guarantees enumerated in the Bill of 
Rights, the Due Process Clause has limited operation. We, 
therefore, have defined the category of infractions that 
violate ' fundamental  fairness" ve ry  narrowly . . . 
Especially in light of the limiting instructions provided by 
the trial judge, we cannot hold that the introduction of 
[the prior-acquitted acts1 testimony merits this kind of 
condemnation 214 

Of all the cases in which the government might use uncharged mis- 
conduct evidence against an accused, this ease would have been one 
of the most likely to draw due process objections, because of the 
prior acquittal on the charges arising from the acts. But the Court 
refused to use the Due Process Clause to protect against this use, 
finding tha t  the Double Jeopardy Clausezls amply protects the 
accused against multiple trials for the same offense.216 At least 
where Rule 404(b) evidence is offered for a proper noncharacter pur- 
pose, its use does not violate due process. 

But what about using uncharged misconduct evidence to prove 
character or propensity, as is possible under new Federal Rules of 
Evidence 413 and 414? This issue has yet to be resolved. In the 1991 
case of Estelle u. M c G ~ t r e , ~ ~ ~  the Court specifically declined to 
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decide j m t  this question. McGuire was convicted in California state 
court for murdering his infant daughter.2'8 At trial, the government 
introduced evidence that the autopsy had revealed prior iduries in 
various stages of healing, showing B long-term pattern of abuse.219 
Instructing the jury on how to w e  this evidence, the trial court said 
that  it: 

was received and may be considered by you only for the 
limited purpose of determining if it tends to show , , , a 
clear connection between the other two offensdsl and the 
one of which the Defendant is accused, so that  it may be 
logically concluded that if the Defendant committed other 
offenses, he also committed the crime charged in this 
case.220 

After exhausting state appeals, the defense sought habeas corpus 
relief in the federal courts, arguing, among other things, that this was 
B propensity instruction and therefore violated the 'fundamental fair- 
ness" standard of the Due Roeess Clause.221 According to the defense, 
this instruction essentially told the jury that it  could convict based 
solely on the fact that the defendant had committed other offenses in 
the past and hence had a propensity to commit this type ofcrime.2n 

Chief Justice Rehnquist, writing for the majority, rejected this 
interpretation of the instruction. He placed emphasis on the "clear 
connection" language to show that the jury more likely would have 
interpreted the instruction to mean it could only consider the prior 
acts if they were connected to the charged act in some wap22s This, 
he said, was akin to the use of prior acts evidence under Federal 
Rule of Evidence 404(b) to show intent, identity, motive, or plan.224 
The Chief Justice also pointed Put that the trial judge gave a limit- 
ing instruction that  the jury could not use the prior acts evidence to 
infer  the defendant's bad character  or disposition to commit 
crimes.226 

Having found tha t  the instruction i n  question was not a 
propensity instruction, the Court did not reach the constitutionality 
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of using propensity evidence. But the opinion specifically left the 
issue open, stating in a footnote: 'Because we need not reach the 
issue, we express no opinion on whether a state law would violate 
the Due Prncess Clause if i t  permitted the use of 'prior crimes' evi- 
dence to show propensity to commit a charged crime."226 This issue 
may soon be raised in the context of a challenge to Federal Rule of 
Evidence 413 or 414. 

IV. Judicial Treatment of Military Rule of Evidence 404(b) 
A. Pre-Milctav Rules of Evrdenee Practice. 

Before the Military Rules of Emdence became effective in 1980, 
militmy courts practiced under the rules of evidence promulgated in 
the 1969 Manual foor Co~r t s .Mar t io1 .~~ '  Paragraph 138g of those 
rules contamed an uncharged misconduct provismn similar in many 
ways to the new Rule 404(b).22s Consequently, when the new rules 
came into effect, many courts and practitioners simply applied the 
same  c a w  law precedents already decided under the  old rule. 
Probably the best illustration of the way the old rule was applied is 
the ease of United States u J a n i ~ . ~ ~ 9  

Sergeant Janis was accused of murdering his infant son by 
squeezing his head violently. To prove criminal intent, the govern- 
ment introduced evidence of the death, three years before and under 
similar circumstances, of another infant son of J a n i ~ . ~ ~ O  In upholding 
the trial judge's decision to admit the uncharged misconduct evidence, 
the Court of Military Appeals23' reviewed the rules in this area. 

First, the court restated the general rule that uncharged mis- 
conduct evidence was inadmissible because the ordinary use of 
such evidence would be to show criminal disposition.232 But, the 
Court of Military Appeals noted, there were "seven exceptions to 

"Ore 8 
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the general rule,"233 one of which was to show 'knowledge or guilty 
intent."234 Satisfied that  the circumstances surrounding the death 
of the other son were relevant to the intent issue, the court then 
listed three other prerequisites to admission for evidence falling 
within an These were: (1) "e. nexus in time, place, and 
circumstance between the offense charged and the uncharged mis- 
conduct;" (2) 'p la in ,  c lear ,  and conclusive" evidence of t he  
uncharged misconduct; and (3) a determination that the evidence's 
potential prejudicial impact did not "far outweigh" its probative 
value.236 

The Court of Military Appeals described the nexus required as 
being a "reasonably close connection in point of time as well a s  a 
'definite re la t ionship to one of t he  elements  of t he  offense 
charged,'*B'which in this case was satisfied by the substantial sim- 
ilarity between the two deaths 23s The three-year time interval did 
not strike the court as being too The court drew the 
standard of proof required from other federal c a s e ~ ? ~ o  all of this 
predating the Huddleston deciriion.24' The similarity of the final bal- 
ancing requirement to a Federal Rule of Evidence 403 balancing was 
no coincidence; the Court of Military Appeals cited the Federal Rule 
in its opinion, even though the military version of that rule was still 
four years away242 

WJonis, 1 M.J. at 396.97 
2361d at 391 
W d  
ZSVd (quotmg Umted States Y Kelley, 23 C M.R 48, 63 (C M A  1957)) 
' IVd 
*891d 
"OId (citmw KraR v United Starer. 236 F2d 794, 602 (8th Cm 1953)) Sat d a o  

Lhted States v Myers, 550 F.2d 1036, 1044 ( S i  Cu 19771 (desenbmg a hat of pre- 
requsite. very smdsr to the scheme laid out in JamsJ, c m  &and. 439 U.8 847 
(19761 

ulSee supra tab aeeompanpg notes 145-67. 
UZJon~s, I M J at 397 See supm text aecompan)mg notes 134-36 
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B. Applying the M h t a r y  Rules ofEoidence 

The three-part Jams test was the state of the law when the 
new Military Rules of Evidence came along in 1980. Most of the ini- 
tial appellate cases addressing Rule 404(b) simply applied the Janis 
test as if the law had not changed, often citing the Drafter's Analysis 
accompanfing the new rule for the proposition that Rule 404(b) had 
made no substantial change in the lawZ43 Not until 1984 did the 
Court of Militmy Appeals begin to make B slaw break from J a m  in 
the case of UniledStates v .  Brannan 244 

Brannan was convicted of drug offenses despite his denials and 
his claim that he had been framedZ4s The government had intro- 
duced evidence of prior similar drug offenses, ostensibly to show B 

common scheme or plan or to show a modus 0pe rand i .~~6  In evaluat- 
ing the admissibility of this evidence, Judge Fletcher, writing for the 
Court of Military Appeals, acknowledged that J o n u  had involved B 

similar issue 247 But he went an to hint that Jams might no longer 
be appropriate precedent, stating that '[tloday, our review of this 
question is more particularly guided by Mil. R. Evid. 404(b! and 
403."24s Without explicitly rejecting the Jams analysis, Judge 
Fletcher adopted a different three-step process. First, 'identify the 
evidence . . that  tended to show that appellant had engaged in 
other offenses."249 Second, 'identify the particular purposes' for 
offering the evidence under Rule 404(bl.2E0 And third, apply a Rule 
403 balancing to ensure that the danger of 'undue" prejudice did not 
substantially outweigh the probative value of the evidence.26' The 
Court of Military Appeals ultimately rejected the government's 
claimed purposes for offering the evidence, but found the evidence 
was admissible to rebut Brannan's denial of criminal intent.2E2 

24'18 M J 161 (C.M A 1984) T h s  appears to have been rhe first oppolrumty 
that the Court of Military Appeals had t o  address the imue m B case tried under the 
new rule, due LO the tune lag I" the appellare pmesa  

2'sId at 181-82 
2'81d st 183 

14eld 
E'BId at 183 

2s'ld at 184.85 
2W1 M J 440 (C hl A 1, e m  & n i d  479 U.S 826 (19861 

3 4 m  at 162 

-9d  at 185 
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While Brannan appeared to make a break from Jancs, the  
break was not a clean one. In  the 1986 case of Unrted States v .  
D ~ C u p e , ~ ~ 3  the Court of Military Appeals quoted verbatim the lower 
court’s restatement of the Jams t a t  without comment, implying 
that  the test was still ~ a l i d . ~ 5 ~  But later the 983131 year, in United 
States v. Brooks,255 the Court of Military Appeals took another step 
toward discarding Janis. 

Brooks, like Brannan, had been convicted of drug offenses, 
including a distribution charge.256 A defense witness testified that 
he had sold the druge alone and that  Brooks was an innocent 
bystander.257 The government unsuccessfully attempted to elicit 
from this witness that Brooks had participated in prior drug trans- 
actions with him, to rebut this claimed lack of intent.258 In a two- 
judge opinion, Judge Cox analyzed the propriety of the trial coun- 
sel‘s questions in terms of whether or not the evidence would have 
been admissible if it had been elicited.259 He explained that prior to 
Rule 404(b), the Jani s  t e s t  had ‘strictly l imited” the use of 
uncharged misconduct evidence.26o But citing Brannon, he stated 
that  “[slince September 1, 1980, the admmsion of such evidence has 
been governed by [Rule1 41I4(b) .”~~~ He went on to compare the simi- 
larities between the new and old rules in  their ‘proper purpose” 
requirement and in the need to weigh the danger of unfair prejudice 
against probative value.zSz But he implied-though he never specifi- 
cally stated-that instead of a strict ‘nexus” requirement, the new 
rule imposed only a ‘relevance to a proper purpose” requirement.263 

alLBrmiu, 22 M J. st 444 (einng United Stares v. Braman. 18 Y J 181 (C M A 

2821d 
‘“Id 

1984)l 
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The Court of Militmy Appeals held that the evidence in this case 
met the tests imposed by Rules 404(b) end 403ZM 

C. Refining the Standord 0fPrw.f  

Although Brooks strongly implied that the use of uncharged 
misconduct evidence was not 89 ‘strictly limited” under Rule 404(b) 
as i t  had been under Jan~s,2~5 the Court of Military Appeals did not 
address the standard of proof required to admit the evidence. Jonis 
had explicitly held tha t  the uncharged acts must be proven by 
‘plain, clear, and conciusive” evidence.266 In United Stoles  u 
White,267 decided a month after Brooks, the Court of Military 
Appeals provided mixed signals on this question. 

White, like Janis, was convicted for killing his young son by 
violent handling.266 The government introduced evidence of the 
child’s prior Injuries, some older and some newer, to prove “battered 
child syndrome.”26S Through expert testimony, the government 
established that this tended to show the injuries were not aeciden- 
tal,27Q The defense had argued the evidence was irrelevant, because 
the government had failed to prove the accused inflicted the prior 
injuries.211 

In assessing the admiesibility of the prior injury evidence 
under Rule 404(b), Judge Cox adopted a “three-step analysis” very 
similar to the one Judge Fletcher had applied in Brannan.272 The 
first question he said that the judge must ask 88 i 6 ,  ‘IDloes the evi- 
dence tend to prove t h a t  the accused committed prior crimes, 

The diagnosis u dependent on inferences, not a matrer of common 
knowledge, but w i h  the area of expemse of physicians whose famil- 
lsrlty w f h  numerous mimneeii of qwien accidentally caused quahfies 
them to express with reasonable probabhty that a pmieular Mum or 
group of mjunea to a e!dd LS wl arei&.niai or is “01 ~ o n ~ ~ s l ~ n l  with tha 
erpiannfion offered therefor but is c m t d  the result ofphysical abuse by 
”pereon ofmature strength 

i d  st 67 (quoting State v Tanner, 675 P2d 539, 542 IUmh 1983) (quobng State v 
Mulder, 629 P2d 462, 463 (Wash. Ct App 198111 

W d  at 86 SPP svpro nore 269 
*“White. 23 MJ at 66 
Z’Vd at 86-67 See supra ten aecompanmng notes 244-52 
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wrongs, or acts?”273 The words “tend to prove” do not suggest an 
especially high standard of proof. On the contrary, they imply a pre- 
ponderance standard. But in  a p p l ~ n g  this test to the instant case, 
the Court of Military Appeals stated that the evidence *clearly estab- 
lished that prior . , , acts were committed by someone,” and later, 
‘that the circumstantial evidence clearly supports a finding that  
appeliant, not someone else, battered the child on previous occa. 
sions ”274 While not holding that uncharged misconduct had to be 
proven ‘clearly,” the Court of Military Appeals did not ‘clearly” 
reject the higher standard of proof either, thus leaving this issue 
unresolved far another two years. 

In United States U. M~randes-Gonzalez,2’5 the  standard of 
proof issue stood squarely before the court. This was another child 
abuse case, in which the government introduced evidence of a prior 
injury to rebut the defense of accident.2’8 The defense argued the 
evidence was inadmissible because the government failed to prove 
‘by clear and convincing evidence” that  the accused had inflicted 
the prior Judge Cox, again writing for the court, took this 
opportunity to resolve any ambiguity that  White had allowed to 
rernah2’8 Citing the recent Supreme Court decision of Huddleston 
v. United the Court of Military Appeals rejected, once end 
for all, any elevated standard Of proof for uncharged misconduct 
evidence offered under Rule 404(b). According to the Court of 
Military Appeals, the question wa8 ‘whether there is sufficient evi- 
dence for a reasonable court member to believe that  the accused in 
fact committed the extrinsic offense.”280 Applying this test to the 
instant case, the court held that “the circumstantial evidence sup- 
ports an inference that  appellant injured the child on that  occa- 
sion.”201 This time the word “clearly” was conspicuous by i ts  
absence. 

In a brief concurring opinion, Judge Sullivan pointed out that  
the Supreme Court in Huddleston had “expressly recognized . . . 
‘that the strength of the evidence establishing the similar act is one 
of the factors the court may consider when conducting the Rule 403 
balaneing.”282 The Court of Military Appeals again highlighted this 

97SWhile. 23 M J at 08-81 4 
l”Id a t87  
27626 M J 411 ( C Y  A 1988) 
27Bld. at 412. 
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shifting of emphasis from the Rule 404(bj test to the Rule 403 test in 
Zinrted States o. C a s t ~ l l o . ~ ~ ~  Speaking of the Rule 403 balancing test 
as the final step In the uncharged misconduct analysis, Chief Judge 
Everett wrote: 

The need for this evaluation is enhanced because now a 
very low threshold exists BB to admissibility of evidence of 
other misconduct. No longer is it required that such eri- 
denee be ‘clear and convincinf as was once the case. kit- 
mg J a n ~ s ~ 8 ~ 1  Instead, now the military judge must admit 
the evidence if he concludes that the fact-finder could rea- 
sonably find by a preponderance of the evidence that the 
other misconduct had occurred, even though the judge 
himself would not make such a finding [citing Mrendes- 
G ~ n i a l e z ~ ~ s  and H ~ d d l e s t o n ~ ~ 6 1 ~ 8 ~  

D. What Happened to Nexus? 

In Brooks, Judge Cox implied that the Jams requirement of 
‘nexus in time, place, and circumstance between the offense charged 
and the uncharged misconduct” had been superseded by a ‘rele- 
vance to a proper purpose” test in the MilitKy Rules of Evidence 268 
In the 1989 case of United States v .  Ferguson,289 the Court of 
Military Appeals confirmed this analysis, but in applying a ‘rele- 
vance” test, illustrated that it might not be much different from a 
‘nexuss test Ferguson was convicted of child sexual abuse of one of 
his two step-daughters.290 At trial, the victim testified briefly about 
uncharged prior similar acts and the other step-daughter testified 
about Ferguson’s prior similar acts with The government 
argued the uncharged misconduct was admissible under Rule 404(bj 
to prove modus operandi, plan, and specific intent.292 The military 
judge allowed the testimony and, after vacillating on the proper pur- 
pose for the emdence, instructed the members it could only be con- 
sidered on the issue of modus operandi.293 But the key similarities 
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that  would have indicated a modus operandi were really between 
the uncharged acts with both stepdaughters and were not alleged 
as part of the charged acts.294 

Chief Judge Everett, writing for the court, approached this con- 
fused state of the evidence with a simple question: “What was the 
relevance of this  evidence of uncharged misconductl”2gC Citing 
Military Rules of Evidence 401 and 402, as well as 404(b), the Chief 
Judge analyzed the interplay between them. He concluded that: 

[Rule] 404(b) clarifies that  evidence of past wrongdoing is 
not “relevant” to show in a general sense that, “if he did it 
before, he probably did it again.” . . . . ISluch evidence of 
uncharged misconduct ‘may . . . be admissible for other 
purposes, such as proof of motive, opportunity, intent, 
preparation, plan, knowledge, identity, or absence of mis- 
take or accident.” This list le illustrative, not exhaustive; 
but the point it manifestly makes is that this kind of evi- 
dence, to be releuant, must drreetly relate to some specific 
“fact that is of consequence to the . . . action,” not to the 
general issue of criminaiitpm 

The military judge had only allowed the members to use the 
uncharged misconduct on the issue of modus operandi. Chief Judge 
Everett pointed aut that modus operandi was relevant only to prove 
identity, which was not a t  issue in  the case. Hence the evidence WBB 

not relevant.297hticipating other potential arguments for admissi- 
bility, he went on to say that this evidence lacked ‘close parallels” 
with the charged hinting that same kind of “nexus” may be 
required to show relevance. Perhaps the best conclusion to draw 
from Fergusan is that  B strict “nexus in  time, place, and circum- 
stances” is not required, but because relevance requires a logical 
l ink,  some kind of “nexus in  time, place or circumstances” is  
required. 

Confirming that Fergoson had correctly placed the emphasis 
on relevance, the Court of Military Appeais crystallized the three- 
step test for uncharged misconduct evidence in United States v. 
Reynolds.2- The first step was the standard of p r d  evidence rea- 
sonably supporting a finding (by a preponderance of the evidence) 

at 107-06. 
199d a t  1Q6 
"Bid. (emphasta added1 
“‘Id a t  1Q9. 
meld at 106-09 Iquotulg United States v Cuellar, 21 M J 60, 53 IC M A 1966). 

“s2S M J lQJ.109 IC M.A 1969). 
CP*. Bnied, 493 U S  611 (198911. 
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that the accused did the The second step was the relevance 
issue: a fact a t  issue (other than general criminality) had to be made 
more or less probable.30‘ And the third step was the Rule 403 bal- 
ancmg the danger of unfair prejudice could not substantially out- 
weigh the probative value of the evidenee.302 This test has become 
the standard for analyzing uncharged misconduct evidence under 
the Military Rules of Evidence?03 Even though the ‘nexus“ require. 
ment is conspicuously absent, the Court of Military Appeals has con- 
tinued to speak of “nexus” in later cases, oAen in terms of whether 
or not prior act8 are linked to the charged acts in such a way as to be 
relevant.30‘ But in its latest discussion of the Janis “nexus” require. 
ment, the Court of Military Appeals incorporated the analysis into 
the Rule 403 balancing component of the test, not into the relevance 
component.305 

E The Teeth Shift from Rule 404ibl to Rule 403 

Judge Sullivan’s concurring opinion in Mrendes-Gonzelrz and 
Chief Judge Everett’s opinion in Cestillo noted a shifting of the 
power to exclude emdenee from Rule 404(b) to Rule 403 in the con- 
text of the lowered standard of proof for uncharged misconduct e ~ +  
d e n ~ e . ~ ~  Judge Crawford‘s opiman in United States G. MetzSO’ recog- 
nized that the Jonis “nexus” requirement had migrated from B Rule 
404(b) ewdence prerequisite to a Rule 403 ‘key f a ~ t o r . ” 3 ~ ~  This trend 
shows that Rule 404(b) has become a very narrow rule that excludes 
very little evidence. If the evidence is irrelevant, Rule 402 excludes 
i t  If the evidence is relevant, but only to prove the character of the 

aooIti leitmg United States v Mmndes-Gonzales, 26 YJ. 411 (C M A  198811 
See supra text accompanjmg notes 275-82 The military judge need not make a pre- 
lirnmary h d m g  that the evldenee m e t e  rhs standard See s u p m  text aceornpanyng 
““fa- Id6. f ’  ..” ” 

301R~nolds ,  29 >l J at 109 ieihng United States v Fermion, 28 M J 104 108 
(C 41 A 198911 See supra ten secompannng notes 289-98 

~OZReynoids. 29 11.J at 109 (eltmg M%m.AL FOR C o u R T s - M I m u .  UNITED 
Srrrrr. Ma R E m  403 (1984): S I ”  A SALRBmC ET u M U I m  RLlZS or 
E ~ ~ L V C L  1kwu. 362 i2d ed 1986 & Supp 198311 

soa5’ee, e g ,  United States Y D~rdey, 38 4117 244, 246 (C M A  19931, Umted 
Stateav Rushatr .3 lMJ 4 5 0 , 4 6 7 ( C M A  19901 

304See. e B , Rushoil. 31 M J at 457 (isuff~cilcient nexus to make the terfi- 
man? re1erant-I 

3~~LTnifed STates v Met.. 34 M J 349, 352 (C Y A 1992) r A  key factor ,in the 
Rule 403 balencingl is rhether the ‘nema’ between the vleharged misconduct and 
the enme 11 close ‘in time d a c e .  and amum.itsnee I leitine Jonisl) 

308S~ae supra text  accompanymg nates 282-87 
‘O’34 M J 349, 352 iC M A 19921 Sea supra note 305 
30s2W~lz.  34 Y J at 352 
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accused, then Rule 404(b) excludes it. All other relevant evidence 
that  clears this hurdle flows through to Rule 403, where the final 
possibility of exclusion resides. 

The recent case of Unrted States V .  Walker3m best illustrates 
the culmination of this trend. A members court-martial convicted 
Waiker of a single specification of cocaine u ~ e . 3 ~ 0  The government 
had introduced medical records showing that he had received treat- 
ment for sinusitia311 on six occasions prior to and after the alleged 
cocaine 1 1 ~ 8 . 3 ~ ~  An expert testified that  sinus problems would be one 
possible symptom of chronic cocaine use, but admitted on cross- 
examination that many other things could cause such prablems.313 
The government argued that  the evidence of prior regular cocaine 
use was relevant to prove knowing use on the charged occaeion, an 
element of the offense, and to rebut the accused's defense of innocent 
ingestion.314 The military judge admitted this evidence without giv- 
ing any limiting or cautionary instructions to the members on its 
use.315 

Applying the Rule 404(b) admissibility standard, Chief Judge 
Sullivan, writing for B unanimous court, concluded that  the evidence 
met that low standard.3l6 The accused had raised innocent ingestion 
as a defense, so knowledge and absence of mistake OT accident were 
in issue.317 The Chief Judge pointed out that 'evidence is relevant if 
it has 'any tendency to make the existence of any fact that is of con- 
sequence . . . more probable or less probable. . . .' That the expert 
testified that sinusitis can be 8 symptom of regular drug use made 
the sinusitis evidence relevant to prove the uncharged misconduct 
(prior drug use), which was relevant to prove knowing use on the 
charged occasion.819 That the expert had not examined the accused 
or his medical records only affected the weight to be afforded to  the 
evidenee.32Q 

T h e  court's analysis of the Rule 403 question arrived at  a dif- 

"942 M J. 67 (19951 
W d .  at 68. 
B1lThe erpert defmd B Y L Y S ~ ~ ~ P  as %Jammation. . . ofthe smuses."ld. a t  69. 
allld at 68, 70 
W d .  at 69-70. 
il+Id at 70-71 
2'sld at 71. 74 
a'BId. st 71-73. 
"L'ld at 71-72. 
W d .  at 73 (quoting !vlcv& FOR Comars-MaRrw. Unwd States, Ma R. E m  

401 (1984)) 
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ferent result, however.32' Analyzing factors that  the Jams test 
would have considered under the Rule 404(b) analysis,322 the Chief 
Judge concluded that the trial judge had abused his discretion under 
Rule 403.323 That $0 many different causes other than drug use 
could explain the sinusitis, under Janis would have indicated a fail- 
ure to prove the uncharged misconduct by 'plain, clear, and eonclu. 
sive evidence."s24 Here i t  indicated the low probative value of the 
otherwise admissible evidence as i t  was tossed into the Rule 403 
hopper.326 Likewise, for the fact that the expert had not examined 
the accused personally.326 Because Some of the sinusitis evidence 
wa6 remote in time from the charged 0 f f e n s e , 3 ~ ~  this might have 
triggered a "nexusn violation under Jani s ,323  but here it was just 
another unenumerated factor in the probative value ana ly~ i s .~"  So 
while this evidence was relevant and admissible under Rule 404(b), 
the danger of unfair prejudice substantially outweighed its low pm- 
bative value, especially in the absence of limiting 
making it inadmissible under Rule 403. 

The trend toward Rule 403 enforcement is important because It 
gives trial and appellate judges much greater flexibility in admitting 
or excluding evidence. Abandoning the previously restrictive stan- 
dards for admitting uncharged misconduct evidence in favor of a 
mere 'relevance to a proper purpose" standard allows judges to 
admit almost any probative evidence of guilt, subject only to Rule 

s*Vd at 73-74 

s 2 9 W d k r .  42 Y.J BC 74 
8z4Ses supm texi accompmymg notes 235-36 
~ ~ b W a l k q  42 Y J at 73 
8a8fd at 74 

32aSe~ supra texr aeeompanpng notes 236.39 Under these circumstances a 
"nexus" wolation would admrtredly be vnhkely because the uncharged misconduct 
evidence bracketed the time of the charged affenae W n l k r i ,  42 Y J at 70. 
Furthermore, $the idea i d  to pmve knowledge a f c ~ s i n e ' s  physicd sttnbutes and the 
~ympmmb of m a m e  uae to rebut accidental or unknowing mgesnon. the ' m e  that 
the knnawledge 9 8 8  acquired would not be of great importance rn long BS i t  wae before 
the charged h a w i n g  w e  

sZQA better example of tempord remoteneb9 being addressed 8s B Rule 403 lac. 
tor instead of B Rule 404(b) lsetor is United Statea Y Holmes, 39 Y J 176 1C M A  
13941. In Holmes, the C o w  of Military Appeal8 held that an 1s-year-oid prmr drug 
u s  WBQ not per e inadmissible due to its age The Con% of Yihtary Appeaia dfl- 
mateiy held that, although the emdence might be logically releiant, It farled the teat 
of legal relevmee under Rule 403, pnmarlly because of ~rs age I d  Buf see United 
States v Yunoi, 32 M.J. 359 (C.M AI <uncharged mmconduet at least 12 years prlar 
to charged neb was not tw old, mnsldered as part of the Rule 404(b) Bnaly8lS). cen 
Anzed 502 U S  967 11991). See infra text acc~rnpan)mg notes 337-53 

82%Pe aupro text 'eEompany,"g notea 229-42 

w d  at 70 

asoWdker, 42 M J a t  74 
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403 limitations. The problem with the Rule 403 restriction i s  the 
lack of concrete standards for trial judges to apply,331 How does a 
trial judge h o w  if he or she is abusing that  discretion? By reading 
the case law and attempting to analodze the d e s  from prior cases 
as common law judges have been doing for centuries. Although this 
probably is not a problem in most cases, the divergence between 
Rule 404(b) and Rule 403 may have important implications in apply- 
ing new Military Rules of Evidence 413 and 414332 

F: The Specral Case of Sex Offenses 

Many commentators have noted that  courts tend to be less 
strict in prohibiting propensity evidence in sex offense cases, partic- 
ularly when the victims are  children.333 The Court ofAppeals for the 
Armed Farces33‘ has shown this same tendency.335 Probably the best 
example of judicial leniency336 in this area was the 1991 case of 
United States Y. Munoz.337 

Munoz was charged with four specifications of committing 
indecent acts on one of his daughters when she was approximately 
ten years old.338 To corroborate the victim’s testimony by showing a 
common scheme or plan, the government presented the testimony of 
her  twenty-four-year-old sister, whom Munoz also had sexually 
abused when she was about the same age.339 The military judge 
allowed the testimony, finding i t  ‘probative of a plan on the 
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accused’s part to sexually abuse his children. . . .”340 The common 
elements that indicated a plan were: the similarity of acts, the com- 
mon situs in the home, the similar age of the victims, that other pea- 
ple were often present in the home, and that the accused often had 
been drinking at the time.3“ 

Chief Judge Sullivan, writing the lead opimon for the court, 
easily found the sister’s tebtimony to be legitimate evidence of a 
plan. He noted the “significant elements of concurrence between the 
uncharged acts and the charged acts which suggested a common 
pIan.”342 Based on those “common factors,” the Court of Military 
Appeals held the t n d  judge had not abused his discretion in finding 
the uncharged misconduct evidence admissible to  prove a plan,343 
The Chief Judge easily dismissed the defense argument that the 
prior acts were too remote in time, having occurred at least twelve 
years before the charged acts. The critical element wa8 the victim’s 
age at  the time, not the time between victims.344 Finally, Chief 
Judge Sullivan distinguished Ferg~son,~‘S where the uncharged 
misconduct evidence had been offered to prove a fact that was not a t  
issue in the ease. Here ‘Itlhe critical issue,  . . was the occurrence of 
the charged indecent acts, and evidence of appellant’s plan t o  do 
such acts was probative an this point.”346 

Senior Judge Everett, in a highly critical dissent, alleged that 
the majority “when faced with rules of evidence that require the del- 
icate touch of a surgeon’s scalpel . . , instead [hadl wielded a blud. 
g e ~ n . ” ~ ~ ’ I n  particular, he failed to see haw the accused could have 
had a plan to molest his yet.unborn daughter a t  the time that he 
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had molested the older daughter.38 This is what would have been 
required under the common law definition of a common scheme or 
plan.349 

In a forward-looking concurring opinion, Judge Cox suggested 
an approach to resolve the tension between the majority and dis- 
senting opinions. In effect, he suggested that  sex offenses are a dif- 
ferent breed and that  ‘[elvidenee of similar sexual conduct, particu- 
larly deviant sexual conduct such as incest, is powerful circumstan- 
tial evidence.”3bo In a footnote he even expressed doubt that  a per- 
son’s sexuality should be called ‘charactsr,”361 hinting that sexual 
propensities are more like a physical characteristic, to be proven by 
past  observation of the t r a i t ,  u n r e s t r a i n e d  by Rule 404(b). 
Recognizing the potential dangers inherent in  this kind of evidence, 
he stated that military judges must still apply Rule 403 to protect 
against unfair prejudice3E2 Finally, he noted that the proposed new 
Federal Rule of Evidence 414 apparently reflected his views of the 
relevance of an accused’s past  s imilar  sexual 
Unfortunately, only the title of the proposed rule contained the word 
‘similar,” and even if a title limits the rule, how narrowly would 
‘similar” be defined? 

V. New Federal Rules of Evidence 413 and 414 

Rule 413 (414). Evidence of Similar Crimes in Sexual 
Assault (Child Molestation) Cases. 

(a) In a criminal case in which the defendant is accused of 
an offense of sexual assault (child molestation), evidence 
of the defendant’s commission of another offense or affens- 

“’See Strong, dupm note 335, at 16-17, 2 1  Addressylg t h e  &amy evidence, 
Senior Judge Everett sad. ‘only done expands the ‘common acheme or plan’rancept 
to m e  that embracer ail sexual misfondurn by an aeevdd on ha ehddren can t h e  e n -  
dence of d o m y  be deemed wltbin W R Evid 404(bI ’ Fwguaon, 32 M J. at 368. He 
appear8 to have foreshadowed quite aecviateiy chat new Xbtary Rule of Ewdence 
414 has done in effect What these critic8 of expmbme BppLcahon of the common 
acheme or plan theory farl to r~eogn~m, howwer, 1s the enatence of B 8mlsi but d a -  
tinct &wry known m ‘ayetam” See, e # ,  Lisenba v. Cahfoma, 314 U S .  219 (1941) 
(holdmg eonltltunond CalrEomia’r adoption of ’the wldely r ~ o g n n d  pmmple that 
almllar but &sconn=red acts may be shown to earabibh mtent. design, and bystem“) 
Under B system theory, prior 8Unrlar ad8 can be relevant to show the existence of B 
w m m ,  even if the pner a& occurred before the current i i c h m  U_BS even h o w n  to 
the aecuwd 
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es of sexual as8ault (child molestation) 1s admissible, and 
may be considered for its bearing on any matter to which 
it is relevant 364 

A. Onggrns of Ihe New Rules 
The proposal for new rules allowing the use of similar acts evi- 

dence in sexual assault and child molebtation cases arose from a 
concern that this 'typically relevant and probative"3jj evidence was 
being excluded by rules modeled on Federal Rule of Evidence 
404(b).356 David J. Karp of the Office of Policy Development, United 
States Department of Justice, authored the new rules, which were 
initially proposed in legislation in February of 1991.35' The first leg- 
islative attempt to enact Federal Rules of Evidence 413 and 414 was 
in  the  Women's Equal  Opportuni ty  Act bill,  in t roduced by 
Representative Susan Malinari of New York and Senator Robert 
Dole of Kansas.353 Despite initial failure to pass the rules, these 
sponaors and others continued to reintroduce the proposal as part of 
the Sexual Assault Prevention Act bills i n  the 102d and 103d 
Congresses.3Eg The new mles also were included in President Bush's 
proposed Comprehensive Violent Crime Control Acts of 1991 and 
1992, as well as in other bills, but each time failed to become lau.360 

3s'Fm R E m  413, 414 The Tu0 d e s  m e  vvhlslly Identvd Subswtuting 
the sards "child molesration" for the word8 Sexual 8988ulf" ID Rule 413(81, p l d s  rhe 
Lexr of Rule 414W The key evidenhary p l i n ~ p l e  appears m mbsfftion (8 )  wheh 1s 
reproduced here The full text of Rdea 413-415 appears ~n Appendu A a i  this article 
Rule 415, Emdence a i  Svnilar A m  m Civil Caseel Coneernmg Serud kssaulr or Chld 
Molestahon, dm was part of the package of new d e l ,  but wdI not be dealt wth here 
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Ultimately, these rules were included in the Violent Crime Control 
and Law Enforcement Act of 1994, which passed and became law in 
September of 1994.361 

Due to abjections that the new rules had bypaased the usual 
rule-making procedures codified in the Rules Enabling the 
final version of the bill included a delayed effective date to allow for 
a report and recommendations from the Judicial Conference of the 
United States.363 Not la ter  than 150 days after enactment, the 
Judicial Conference was to provide a report to Congress with recom- 
mendations for amending the Federal Rules of Evidence in  this 
area.364 If the Judicial Conference agreed with the congressional 
version of the rules, they would be effective thirty days later, but if 
the Judicial Conference disagreed, they would be effective 150 days 
later, absent further Congressional aetion.365 The new rules would 
then apply in trials beginning on or after that effective date.366 

T h e  Judicial Conference submitted its report, exactly 150 days 
after enactment, on February 9, 1995.367 Recommending that  
Congress reconsider its decision to change the rules at all, the report 
also provided al ternat ive amendments  to  Rules 404 and 405, 
designed to achieve congressional intent without the “drafting ambi- 
guities” and “possible constitutional infirmities” noted in the new 
rules.36s More specifically, the report indicated concerns that  the 
new rules would unnecessarily reduce the protections against undue 
prejudice by admitting ‘unreliable but highly prejudicial evidence” 
in situations where the existing rules would admit only the most 
probative of this evidence.389 This would increase “the danger afcon- 
victing a criminal defendant for past, as opposed to charged, behav- 
ior or for being a bad person.” 370 Another concern was the potential 

” I h b .  L. KO. 103.322, 5 320936. 108 Stat 1796, 2135 (19941 See Karp, SUPio 
note 367 at 15 n.* Kvl d u ~ m  note 357 BL 659 

5‘126 U S  C. S i  20;1-2077 (1994) See, e 8.. 140 CONG R E C  H6990 [dally ed 

s8s106 Stat at 2137, 140 CoNo R E O  BT H6991 (daily ed Aug 21, 19941. 

“106 Stat. at 2137 ( 5  320935(c)l. 
BBsId (5 320935(d)l 
l‘aId. (5 320935(el) 

Aug 21,1994l(maerted statement af&p Hughenl 

S12.990 (dadyed. Sept. 20. 1994) (ststemente of Rep M o h m  and Sen Dole1 

J e a J ~ ~  Cow. F2m B Y O ~  note 367. reorintrd at 56 Crim L Reo iBKM 2139 
JBBId at 213940 
S T d  at 2139 
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for inefficiency and confusion of issues with each trial spinning a 
web of ‘mini-trials within trials” as the defendant tried to rebut the 
other acts evidenee.3“ 

Bu t  pe rhaps  the  most frightening concern the  Jud ic i a l  
Conference reported was tha t ,  a b  many commenting attorneys 
noted, the new rules appeared to be mandatory, and therefore unre- 
strained by other rules of e n d e n ~ s . 3 ~ ~  Pointing out that the rules, as 
drafted, state that evidence ‘is admissible,” without further qualify- 
ing language, the report expressed the belief that this was a col- 
orable argument. Comparing the language of Rule 412,373 amended 
in the same legislation, which states that evidence “1s admissible if 
i t  is otherwise admissible under these Rules,” the argument becomes 
atr0nger.3‘~ The report went on to say that: ‘Lilf the critics are right, 
Rules 413-415376 free the prosecution from rules that apply to the 
defendant-including the hearsay rule and Rule 403. If so, serious 
constitutional questions would arise.”376 

Because of all of these concerns, the Judicial Conference reeom- 
mended agmnst Rules 413-415. If any amendments w e ~ e  to be made 
to the rules of evidence, the Conference recommended the m e n d -  
ments to Rules 404 and 405 included in its report. To emphasiie the 
degree of opposition to the new rules, the report noted the ‘highly 
unusual unanimity of the members of the Standmg and Advisory 
Committees . . . in talung the n e w  that Rules 413-415 are undesir- 
able Indeed, the only supporters of the Rules were representatives 
of the Department ofJustice.”317 

Despite this strong apposition to the new rules, Congress took 
no action to change them and they took effect as scheduled in July of 
1995 378 Because of the linkage between the Military Rules of 

B7LId at2140 
V d  
8r3Fm R E m  4121b)(21 
”‘Jm CONE REP. sumo note 367. reorinled ~n 56 Cnm L Reo (BNAI 2139 

at  2140 That the diiierenl rhm were pas& ~n the s m e  legislation k u a b l y  males 
It more Lkely that 9 Congiesi had lntendad Rules 413 and 414 ta be limited by the 
other rules. they would have raid so 83 the? did m Rule 412 In all m e h h o d .  the dif- 
ferent rules prdbably sere d r a m  mdepe&ndy with little thought given to the mi- 
rerent quallfylng l anoage  

a15Rvle 415. Evidence of Smilar Aeb ~n Civll Cses Concermng Sexual ASS BY^ 
or Child M ~ l e s t e u ~ n .  w s  part 01 the 3ame le~~s lahon that enacted Rule8 413 and 
414, but IS not addreased ~n this m ~ l e  because of Its inapplicability in criminal 

a76Jm Corn REP. suprn note 367. reprinted an E6 C n m  L Rep IBNA) 2139, 

””ld. 
3’SCrmmal Law Sates. SPU Miiifarl Rvlir o i E ~ i d o n c e  413 and 414, AR.W 

caees 

at m a .  
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Evidence end the Federal Rules of Evidence, these changes also 
were likely to apply in time to the military.379 

8. MilLtery Rules ofEuidence 413 and 414 

Military Rule of Evidence 1102 automatically incorporates 
changes to the Federal Rules of Evidence into the Military Rules of 
Evidence 180 days after their effective date, absent contrary presi- 
dential action.380 Because the President took no action on the new 
rules during the 180 days, they became part of the Military Rules of 
Evidence-without c h a n g e - m  January 6, 1996.381 However, the 
Joint Service Committee on Military Justice, an intersenice body 
tha t  proposes Mil i tary Rules of Evidence changes to the 

reviewed the new rules and proposed a military-tai- 
lored version.383 Subsection (a) of the proposed new Military Rules 
of Evidence would read as follows: 

Rule 413 (414). Evidence of Similar Crimes in  Sexual 
Assault (Child Molestation) Cases. 

(a) In B court-martial in which the accused is charged 
with an offense of sexual assault (child molestation), evi- 
dence of the accused's commission of another offense or 
offenses of sexual assault (child molestation) is admissi. 
ble, and may be considered for its bearing on any matter 
to which it is relevant.384 

Comparing this version with the Federal Rule reveals only ter- 
minology changes in this key provision to adapt it for military use. 
Other proposed military changes include deleting Rule 415, due to 

LAW., Oct. 1995, s t  25 Iheremaffer Cnmvlal Law Yoteal. 
awe, ~ilpiatextsccomp~n)?ngnotes 140.43. 
"Osee supra note 140 and accompanying text 
"'Cnmmal Law Notes, w p m  note 378. s t  25. T e e h d l y ,  Rule 415 also was 

moipoiated but beeawe the Mibtary Rule8 of Evtdence do not apply in any eiml 
C B B ~ B .  It Y an addition with no pischcal effect. See id. at 25 n.1. 

* W h e  committee also make8 other m ~ M ~ r y j m t i c e  reeommendatione to the 
Realdent. See S*LTZBmo ET AI, supra note 129, at Y. According to a Joint %wee 
Committee IJSC) announcement 

The JSC was established by the Judge Advocates General ~n 1972. The 
JSC Nmently operate8 vnder Department of Defense Ihrechve 5500.17 
ofJ~nuary23,1985 IthfheivnetionoftheJSCtoimprovermltarylus- 
tiee thmvgh the pieparation and evaluation of propeed amendmenre 
and ehangea ta the Unlfam Code efhlrlitan Jvstlee and the Manual for 
Courts-Yarhal. 

'3Nobee of Ropased Amendment, 60 Fed Reg 51,988 (1995) (pmpded oet 4, 

W d  (emphsaia added). The mmplete t a x  of the propposed MiLtary Rdes (with 

Meetmg Notlee, 80 Fed. Reg. 51,990 (19951 

19961 

proposed analyns) appears in Appenmx B of ths  art& 
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its inapplicability in military practice; changing the fifteen-day 
notice requirement to five days; including violations of the Uniform 
Code of Military Justice in the list of potential similar offenses; and 
spelling out definitions that the Federal Rule had incorporated by 
reference.3e5 In Rule 413(dj(l), the military proposal also adds the 
words ‘without consent” to spemfically exclude consensual e ex 
offenses such as adultery and consensual sadomy.336 These proposed 
changes to the Federal Rule are adaptations and are not intended to 
change the basic meaning or effect of the rule. Hence, the analysis 
t ha t  follows should apply equally to the neu- Federal Rules of 
Evldence and the proposed new Military Rules of Evidence. 

VI. Swinging Pendulums, Shifting Burdens 

A Applying Role 4046 

The first issue to analyze when considering the new rules of 
evidence is determining whether they were needed at all In the fed- 
eral courts, the type of uncharged misconduct evidence that the new 
rules were intended to admit is routinely admltted under Federal 
and Military Rules of Evidence 404(b).387 In H u d d l e s t ~ n , ~ ~ ~  the 
United States Supreme Court held that Rule 404(bj is an inclusian- 
ary rule; i t  only excludes uncharged misconduct offered solely to 
prove character. 

I noted earlier the distinction between the use of the word 
‘character“ and the use of the word ‘propensity.“ In my ~ e w ,  this IB 
far more significant than most commentators have admitted. What 
many commentators admit 1s that accepted “noneharacter” uses of 
uncharged misconduct evidence under Rule 404(b) denve their rele- 
vance from propensity ~ ~ s u m p t i o n ~ 3 ~ ~  Because we already recog- 
nize that the list of “nancharacter“ uses in the rule 1s “exemplary 

B88F’or example. using m d v a  operandi to idennfy B perpeuamr aianmei that 
p e r m  has B propensity UI commit crime9 the same way every time Likemre. usmg 
p m r  S L ~ ~ B T  acts t o  p m e  an mtem to commit that lund of ad generally ~ s ~ u m e d  
propensirym commit the p m r  BCL agam.Se, e n ,  Roger C Park& Damd P Bryden. 
The Twenty-Second Annual Kenneth J Hodson Leelure L‘nchaigad Yiacmducf 
Eoi&me m Sei Crime CUPS Remarasng lhe Rvla of Ercluaion, 141 la L REY 171. 
1 7 6  11993): Paul F Rathalein, The Federal Rule8 of ELidrnce m R e t r o r p r e l  
Obatrmfions from the 1995 AALS Eiidence Seetion Indllrctual Coherence bn an 
E ~ i & n e e  C d ,  28 LOY L A  L RE\, 1259, 1260-61 (1996). 
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and not exhaustive,” nothing prevents other propensity-related cate- 
gories from being added to that list. 

Deviant sexual propensity exhibited in past conduct is more of 
a ’characteristic” than a ‘character.” Many courts have recognized 
this, some admitting the propensity under the ‘intent” or ‘motive” 
rubrics and some expanding the idea of a “common scheme or plan’ 
beyond all logical limits.390 Judge Cox’s concurring opinion in  
Munoz.391 however, illuminated the essence of my argument. By 
showing how probative this propensity evidence is, and at  the same 
time questioning whether or not sexuality even belonged in  the 
‘character” realm, he shed light on where the true focus should be 
when applying Rule 404(b). 

The essential purpose of Rule 404(bi, as it ha3 evolved through 
judicial interpretation, is to prevent gratuitous ‘mud slinging” in 
court. If the uncharged misconduct evidence has any relevance, 
other than to show “bad character,” then Rule 404(b) allows it, wen 
if it also may show “bad character.” Rule 403 is still available to 
allow judicial discretion in how far to allow ‘any relevance” to go, 
but the evidence “is admissible,” subject to that  discretion. So, 
assuming that Rules 413 and 414 are still subject to Rule 4 0 C n o t  a 
forgone conclusion by any means-then they really do not expand 
the universe of admissible evidence in  any favorable way. 

One of the arguments in favor of the new rules was that they 
allow mors intellectual honesty in admitting this type of evidence, 
rather than expecting judges to stretch or twist Rule 404(bi to admit 
the evidence. My argument is that  the evidence is admissible under 
Rule 404(b), without any stretching or twisting, simply by reading 
the rule to mean what it says. Often the evidence falls quite easily 
within the “intent,” ‘motive,” or “plan” uses that most courts recog- 
nize. But even if the evidence in a particular case does not fall into 
one of these categories without stretching, the court can create its 
own category under Rule 404(bi, such as “unique sexual interest”392 
or “perverse sexual desire”393 or ‘lack of inhibitions from committing 
deviant or forcible sexual acts.”s94 Courts Bee understandably reluc- 

~ ~ ~~ 

‘eoSee aupm text a m m p a n w g  notes 333.53 See dno Strong, ~ u p m  note 335 
881Cnited Ststes v Munoz, 32 M.J. 359 (C M.A), eon. hni rd ,  602 U.S 967 

ao*See, r g . ,  United States Y Rhea, 33 M J .  413. 422 (C M.A. 1991). United 
S t a t D s v ~ a n n . 2 S M ~ . 1 , 3 ( C . M . A I , r o n I n i . d . 4 8 8 U S  824(1988I 

“%‘ea, e.#. Urvted States Y. Bender, 33 M.J. 111, 112 ( C M A  19911 (quohng 
the mal judge's reasoning far admitting evidence of pnor actd with matheher m h 1 .  

“4Tiua eategn would be more relevant in sex e r n e  eases mth adult vichma 
bgauae the deslrea 01 mteieate of the perpetrator mght  not be as unique as bs mode 
arfuuuinlthem. 

(1991). see swrn text aeeompmying notea 337-53. 
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tant to break new pound  in this area--a reluctance symptomatic of 
the common law aystem-but Ruie 404(b) allows It. The key is that 
the evidence has  Some probative value other than t o  show the 
accused is a ‘bad person.” Perhaps the judicial reluctance to cre- 
atively apply Rule 404(b) is the best reason for enacting the new 
rules. 

One argument against my theory is that Rule 404(b) merely 
codified the common law rules on uncharged misconduct and the use 
of the word ‘character“ instead Of ‘propensity* was not a significant 
change. &%le che common law rule from the time of Rex u. Cole396 
prohibited using evidence showing an accused ‘had a tendency to 
such practices” as he was accused of, exceptions quickly arose where 
propensities were viewed as being fair and relevant evidence on par- 
ticular points The emergence of the “lustful disposition” exception 
was a case right on point.396 The drafters of Rule 404(b) must have 
recognized this, and this may explain their careful choice of words. 
They easily could have barred Lpropensity’ evidence instead of 
‘character” evidence, but they must have realized that this would 
have been intellectually dishonest in light of the permissible purpos- 
es that they listed in the second sentence of the rule. So they chase 
to say ‘character.”397 While most courts and commentators continue 
to u8e ‘character” and ’propensity” interchangeably, one need only 
think about what the words mean in everyday me to see that they 
are not the same 388 

B. Applying Rules 413 and 414 

The intent of the new rules of evidence was essentially to enact 
a “lustful disposition“ exception to Rule 404(b). Assuming that Rule 
404(b) prohibits the use of propensity evidence of any kind not 
specifically listed in the rule, then this would be B valid purpose for 
new rules. After all, the ‘lustful disposition” exception has a long 
histoly and substantial support in both scientific data and common 

But these new rules, while crafted quite simply and under- 
standably, did not undergo the rigorous testing to which other 
Fede ra l  Rules of Evidence were subjected.  As t he  Judicial 

3ssSar supra ten mompanwng nates 44-50 
W S e e  supra text accompan)mg noted 103-06. 
j*’The a d w o n  cornminR notes are iomewhat m b i g l o u  on the deflrvtion of 

“character” Whde they me Y B ~ D Y B  propensity exsmples of “character.“ they also 
lughllght the ‘bad person” inference BS the p r m s y  evil to be avoided FED. R E m  
4 0 4 K  advisor) c0mmltteSi nore 

398WWhlie my argllment may seem iadiesl t o  =me, st least one prominent corn- 
menutor he8 advanced a similar theorb See Rathstein, dupm note 389, at 1264-65 

W S s e  Reed. mypm note 103 at 168-69, Stone. aupia note 103 Kam. supra nore 
357, at 23 
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Conference Report observed, they carry the baggage of ambiguity 
and overbreadth in their text. The results may not be what the 
drafters intended. 

1. What Evidence Comes In?-The first question that the new 
rules raise is whether or not the uncharged acts admitted have to be 
similar to the charged offense, and if so, how similar?4QQ The titles of 
the rules use the words ‘similar crimes,” but this does not appear to 
limit the text of the rule. The apparent intent of these words is that 
if another offense is one in the general category of ‘sexual assault” 
or ‘child molestation,” then it i s  similar. The problem with this 
interpretation is that it opens up a broad category of other offenses 
as being presumptively relevant and admissible, without consider- 
ing that the dissimilarity of the other offense may make it irrele- 

Rather than making the proponent of the evidence demon- 
strate Some relevance, the new rules presume it and shift the bur- 
den of exclusion to the defense. That the defense may be able to 
exclude irrelevant evidence that “is admissible” under these rules is 
not a forgone conclusion. It assumes that  Rules 402 and 403 still 
apply to this tyye of evidence, which is not clearly the ease. 

Undoubtedly, the drafters of these new rules, and the legisla- 
tors that  sponsored them throughout the l a w m a k i n g  process, 
intended that Rules 402 and 403 would still apply.402 They intended 
only to create an exception to  Rule 404(b). But 8 8  the  Judicial 
Conference Report noted, many attorneys have read the plain lan- 
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guage Of the rules as overriding the other rules of ewdence that  
might conflict with their mission of admissibility.403 In construing a 
statute, one need not look to the legislative intent if the plain lan- 
guage is unambiguous.404 Fortunately, the fact that different people 
read these rules different ways indicates that they are ambiguous 
Mr. Dawd Karp, the author of the rules, stated that they are 'rules 
of admissibility, and not mandatoly rules of This IS 
also the best interpretation Of the words 'is admissible" in the 

While their clarity would be greater with the additional 
phrase "if otherwise admissible under these rules," they clearly do 
not mandate admission in the way that Rule 609(a)(2) does with its 
'shall be admitted" l a n g ~ a g e . " ~  Although the novelty of the lan- 
guage in the new rules leaves them subject to either interpreta- 
tian,"Oa the other rules of evidence should still apply in the absence 
of an explicit intent to the  contra^.^^ 

If we assume that Rule 402 applies, does the relevance require- 

40sSee supra text aecompanyng nates 367-76 
40Tm7i v >lithagan Dep't 01 Tiemury, 469 U S 803, 808 n 3 (19891 leiling 

United An Lmea. lne v MeYann. 434 U S  192, 199 (19771) See also James J w p h  
Duane, The .Vu Federal Rules ofEiidener on Prior Acts ofAceused Ser Offenders A 
Pwi ly  Drofted Vemian o f 0  In Bad Ideo, 157 F R D  95, 119 n 122 (19941 (ealleetmg 
Cmted Stares Supreme C o r n  esse%) At least m e  commentamr has opined that the 
olam lanevaee of the rule8 indicares that the other rules still ~ D I Y  Strone suom 
kk 833 at f2 & n 114 lquoting what 16 now FED R. E m  413(cl. ii4?1, " 

4aaKarp, supra note 357, at 19 
406Bui m e  Duane. supra nore 404. at 119 & n 121 (quoting the Biachb Lax 

Dacfionnry definltmn of "sdmnmble ewdence' BJ eildenee the Judge 1s "bound t o  
reeI"e'1 

'O'YChl, supra note 131 Ma R E m  609(aX2) Rule 609(s)121 stated that 
crimen foisi convictions "shall be admmed '  to impeach a w~fneb i  and "it ~i widel) 
agreed that t h n  Imperative, coupled ui th  the absence of en) balancmg langlage, 
bars e x e m b e  ofiudicial discretion pu~suam to Rule 403 ' Glee" s. B a k  Laundr) 
Mach Co. 490 U S  604. 525-26 (19891 So. also 1 S*LPIBWIG ET U ,  supio note 3 6 7 .  
at 677-78 (nohng the absence m the new rules 01 either the mandatory language 01 
Rule 509(8)l21 or the apeelr~e incorporation of a balancing rest BJ m Rule 609la)ll)l 

be admissible' and Rvle 509(a)l21'& 'shall be admimi '  malune or~edenta amlnne 
'OsThe new rule$ swm ta arrike B middle ground betwwn Rule 404(bb "may 

other d e s  ofend& the language "is admusible' ahovld not be w e n  that e c e t  
4 T h e  fact that these new ~ l e s  were d r a m  and approved through a Merent  

p i a e ~ ~  than the other rules LO whch we are aompamg them dereaea the weight rhe 
cornpanson should c a m  Wlm commenLator8 have compared Rvle 41211 "id admuaible. 
rl o t h e m w  admmlble under these Rules' with the new mle~'  "11 admibsible." they 
apply canon8 of e b b m y  mrerpretatmn ta conclude that the extra language m Rule 
412 could not have been mended to be supemnova See. I 8, Duane. supra note 404, at 
118-19 & n 120 Tius CO~CIYSLO~ gives the law-making praesb roo much credit The 
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ment limit the u ~ e  of uncharged misconduct evidence? Probably not. 
In the broadest sense, any uncharged misconduct is relevant to 
prove any crime. The logical probative chain would be that because 
a person did something bad on one occasion, he or she is either a 
“bad person” and likely to do other bad things, or that he or she has 
overcome particular inhibitions on at  least one occasion and, there- 
fore, IS less likely to be inhibited an the future. The first alternative 
is the classic “evil disposition” propensity situation, but the second 
alternative looks less like general propensity and more like proof of 
a more specific mental state. Professor Stone argued that any‘simi- 
lar” acts always will be r e l e ~ a n t . ” ~  But if the acts are dissimilar, 
even if bad, they may not even satisfy the basic relevance require- 
ment. 

Because these new d e s  limit their scope to other offenses of 
the same general type, we probably can amume that any uncharged 
act meeting the rule’s description is a t  least minimally relevant. But 
ie there any kind of nexus requirement to show a tighter relevance 
of the prior acts to the charged acts? As we have seen, the nexus 
requirement that used to be a part of the Rule 404(b) equation has 
migrated to Rule 403.411 The courts have applied the relevance 
requirement in a very nonlimiting way. The mere fact that  the 
uncharged acts in these eases will be of the 981118 general type as the 
charged offense will likely satisfy this low relevance ~ t a n d a r d . “ ~  
The real limitation an this evidence, if any, will have to come from 
Rule 403. 

If the intent of the new rules was to limit judicial discretion to 
exclude this “typically relevant and probative” evidence, it would not 
make sense for the new rules to  remain subject to the virtually 
absolute judicial discretion of Rule 403. But a reading of the legisla- 
tive history of these rules demonstrates t ha t  this  WBB not the 
intent.413 The primary focus of the new rules was to ~ e r v e  88 a 

‘%tone. England, supra note 12, ar 955-5s 
“‘See supra text ~cearnpmrng notes 289-332 
“?Even though the relevanee atandard ~i qnte low, rhe possibilh. eastd that 

lrrelevsnt widenee could be offered under the new rules For example. a pnor in& 
dent of unlawful mnsensual B ~ X  wnh an under.age p u b e r  could be offered to prove 
lack of consent m a later tnal for forcible r a p  A p m r  incident of serval harassment 
pinehmg eovld be offered f(l prove propnsdy to a m m t  rape The relevanee of t!au 
tw of evidence an these 13aues 38 at least queetionable See supid note 401 

w o e  131 CON0 REc. 5323849 (dally ed Mar 13. 1991) (analyns statement 
aceompanpg rules) 

“‘See, a 8 ,  Elliott v State, 600 P2d 1044 (WVo 1 9 7 9  cited bn 137 CON0 REC 
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model for the states, most of which have adopted rules of evidence 
based on the Federal Rules. Because every state has its own courts 
to interpret these rules, not every state interprets them the same 
way Some states interpret their version of Rule 404(b) as allowing 
uncharged sexual offenses to show “intent” or ‘mative,”414 while 
other states have excluded the evidence as prohibited propenaity 
evidence.4’5 The intent of the new rules was simply to send the mes- 
sage to those states that this evidence is admissible. The lepslative 
history reveals no sinister intent to force judges to admit this evi- 
dence, even if they find the danger of unfair prejudice substantially 
outweighs its probative value. Accordingly, the Rule 403 balancing 
should continue to be the focus for lawyers and judges wrestling 
with the admissibility of this brand of uncharged misconduct evi. 
dence, just as it has been recently in the Rule 404(b) arena 

Applying Rule 403 may allow judges to be able to avoid many 
of the bizarre results that  could come from B Strict application of 
Rules 413 and 414 In particular cases For example, a prior incident 
of sexual harassment might meet the minimal relevance require- 
ment to be admissible in a rape case.416 But the judge could weigh 
its probative value as minimal and exclude it to avoid the substan- 
tial danger of unfair prejudice, or even just the potential for eonfu- 
sion of issues and waste of time that it Other examples 
of potentially admissible acts that the judge could exclude on Rule 
403 grounds might include ~ e x u s l  acts or contacts coerced as part of 
a fraternity initiation or consensual sexual acts or contacte unknow- 
ingly committed with a minor. The decision would have to be partie- 
ular to the case, with the judge considering whether or not the 
uncharged acts had any real (as opposed to minimal) probative 
value to the issues in the case. In the final analysis, judges will con. 
tinue to have discretion and the actual impact of these new rules 
ultimately will depend on how judges exercise that d i s ~ r e t i o n . ~ ~ s  

2 Hob Wdl the Eudence Come In?-Assuming that we can 

at 53239 
“iSei, ‘ 8 ,  Get2 Y Sure, 538 A2d 726 (Del 19881. cart denied, 506 C S 924 

(1992). e r l d  m 137 CONC REc at S3240 

tauon of emulative evidence ’ I d  

Rep. Molmni, 140 Cox0 REc S12.990 (dmly ed Sep 20, 1994) (statement of Sen 
Dole1 

* W e e  mpm text aceampanpng nates 402-09 See d m  Duane supra note 404, 

‘WII 140 CONC REC H8968, HS992 [dally ed Aug 21, 19941 (statement of 
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determine which uncharged acts are relevant and probative in a 
given case, the next question is how to present them to the court. 
Again here, the imprecise drafting of the new rules leaves unan- 
swered questions. By stating that this evidence 'is admissible," the 
rules might be interpreted not only as overriding Rules 402 and 403, 
but also a s  overriding any other rules that normally restrict admis- 
~ i b i l i t y . ~ ~ ~  This could include lifting the general prohibition on 
hearsay evidence, overriding any "best evidence" or authenticity 
restrictions, and even shorteircuiting the rules restricting opinion 
testimonp 

As we have found, this was neither the drafters' or sponsors' 
intent.420 Assuming that the words "is admissible" are sufilciently 
ambiguous to allow resort to legislative intent, most of these prob. 
lems will be solved.421 The hearsay rule will still apply, as well as 
most other restrictions on the form of admissible evidence. But one 
very significant problem cannot be solved so easily. 

Putting aside my argument that  "character" is  not the same 
thing BB 'propensity," under the conventional approach, Rules 413 
and 414 actually override not only Rule 404(b) but Rule 404W The 
new rules specifically allow the uncharged acts as evidence for any 
relevant purpose, including to prove propensity or disposition, which 
i s  conventionally regarded as "character evidence." Yet the new rules 
do not add an exception to  Rule 4 0 4 W ~  limitations on character evi. 
dence. Even if you 88bume a new exception into Rule 404b.1, this 
raises more questions about applying Rule 405. Rule 405(a) requires 
that any proof of Character be made only by reputation or opinion 
evidence, not by specific acts evidence. The drafters of the new rules 
did not intend that proof of the uncharged offenses had to be in the 
form of reputation or opinion, but the imprecision of their rules has 
created this confused state of the law. At the very least, a prosecutor 

lrreconcllable eonnin would remain between the new rules snd the wtness impeach. 
ment d e s  Rules 606 and 609 stmtly lmit available mpeaehment methods, melud- 
mg Rvle 603(bB pmhbition on emmm evidence of prior acts nor resulrlng m a eon- 
w c h m  MCY, supm nab 131, Mn. R E m  608, 609. The new rules, on the d e r  
hand, dtate  that pnor acts endenee .may be considered far i t a  b e m g  on any matter 
to whch It 1s wle~mr' Fm R E m  413, 414 Because prim oflenses are et  least 
mvvnally probative of e r d b i l i t y  once prior offense eildence LI admitmd under the 
new rules, the .may be consdered' language would allow use of the d d e n c e  for pur- 
poses pmhbired under Rules 608 and 609 See Duane, #&pro note 404, at 116 & 
n 110 
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can make the argument that such reputatlo" and opinion evidence 
is now admissible to prove the now-permitted character traits of the 
accused. This is a conflict that cannot be intervreted away. The rules 
require some further amendment. 

Among the less-taxing questions about how to admit the evi- 
dence are the issues of standard of proof and limiting instructions. 
First, a court should not need to give any limiting instructions 
because the new rules specifically say the use of the evidence is not 
limited except by relevance concerns.422 As far as the standard of 
proof is concerned, the analogous nature of the uncharged acts evi- 
dence admitted under the new rules and under Rule 404(b) indicates 
that the same standard should apply. In Huddleston, the Supreme 
Court clarified that no elevated standard of proof should be read 
into Rule 404(b).423 All that w m  required was that there be suffi- 
cient evidence for the jury to reasonably conclude by a preponder- 
ance of the evidence that the uncharged acts occurred. This was e=- 
dent, the Court said, in Rule 1WbYs standard for "relevancy eandi- 
tioned on fact."424 The Court of Military Appeals applied this same 
analysis in Mirondos.Gonzolez. rejecting the prior 'clear and can. 
vincing' standard in favor of a preponderance standard.426 Because 
the relevancy of uncharged acts evidence under Rules 413 and 414 is 
conditioned on  the  accused actual ly  having committed the  
uncharged acts, the same preponderance standard should apply to 
the new rules BB well. 

C. Const~tlitional Questwns 

Constitutional challenges to the use of uncharged misconduct 
evidence historically have focused on the  rules "as applied" in 
Darticular cases.426 Courts have refused to hold that Rule 4041bi is 

411S~e >EM dvpm nore 131, MIL. R E m  106 
42'Huddlestan \, United States, 486 U S  681 (19881 See mpra text  aaeompany- 

4 2 4 M ~ h t a ~  Rule of Evidence 104(bI reads a8 fallows. 
minotes 146-67 

Rule of k i d &  m d a d y  the role oftheiudge m deeidlng sdmasrblhty MCM, sup; 
note 131. Mn R E m  IOl(b1 analyms, app. 22. 

'25Unlted States v Mirandes-Gonzalez. 26 M J. 411 (C M A. 19861 See aupm 
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facially unconstitutional simply because it allows admission of evi- 
dence that might tend to undermine the presumption of innocence or 
the double jeopardy bar427 Rules 413 and 414 have yet to be tested, 
however, and the ease with which they seem to brush aside a cen- 
turies-old tenet of our jurisprudence inevitably will invite constitu- 
tional challenges. 

1. Due Process-The landmark Supreme Court case of In  Re 
Winship428 established that  the Due Process Clause requires the 
government to prove the accused‘s guilt beyond a reasonable doubt. 
Thia requirement, the Court said, ‘provides concrete substance for 
the presumption of innocencethat  bedrock ‘axiomatic and elemen- 
tary’ principle whose ‘enforcement lies a t  the foundation of the 
administration of our criminal law.’”4B The Court highlighted two 
important interests that  this high standard semes: the value that 
o w  society places on the goad name and freedom of every individual, 
and the need for the community to accept the criminal justice sys- 
tem as fair and jmt,*O If the community believes that the system 
can easily convict an innocent peraon, the legitimacy 60 necessary to 
a democracy suffers. 

Federal courts have long held that  the general exclusion of 
uncharged misconduct evidence is an enforcement mechanism for 
the presumption of innocence and the high s tandard of proof 
required to overcome it.‘3lh one court stated, “When such evidence 
inadvertently reaches the attention of the jury, it  is most difficult, if 
not impossible, to assume continued integrity of the presumption of 
innocence. Adrop of ink cannot be removed from a glass of milk.”432 
These courts have recognized that  uncharged misconduct is often 
relevant to the case at  bar to prove something other than ‘bad char- 
acter,” and in those cases the government‘s use of the evidence satis- 
fies due process, BO long as the judge has applied a proper Rule 403 
balancing.433 But when the government offers uncharged miseon- 
duct evidence solely to prove “bad character,” the courts hold that  
the presumption of innocence has been offended. 

 tolo lo, 529F.Zd at289. 
4B8See, ea., Fm&, 636 F.Zd at 523; Toto, 629 F.2d at 283 
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The Supreme Court has yet to decide this issue. In Estelle v. 
M c G u r e ,  the Court specifically noted that it had not reached the 
issue.434 But as long ago as 1967, Chief Justice Warren had little 
doubt about i t .  In his sepwste opinion in Spencer u. T ~ z o s , ~ ~ ~  he 
stated that. 

While this Court has never [sol held.  . . our decisions [and 
those of other courts1 suggest t ha t  evidence of prior 
crimes introduced far no purpose other than to show crim. 
inal disposition would violate the Due Process Clause. 
Evidence of prior convictions has been forbidden because 
itjeopardizes the presumption ofinnocenee.. . .436 

The new rules will raise this question directly, giving the Court 
little opportunity to avoid the i s s ~ e . ' 3 ~  They specifically allow 
uncharged misconduct evidence-including. but not limited to, prior 
convictions-to be admitted solely to prove the accused's propensity 
to commit B particular type of crime. The reason these rules will sur- 
vive this cha l l enge i f  they do-is Rule 403. If judges still have the 
discretion to exclude evidence that is unfairly prejudicial, this can be 
the safeguard that prevents unconstitutional application of Rules 
413 and 414. Because the uncharged acts evidence m relevant in at 
least some c ~ s e s ,  BS indicated by it8 frequent admission under Rule 
404(b), the new rules should not be found to be facially invalid. That 
the uncharged acts evidence need not be proven beyond a reasonable 
doubt will invite the charge that the new rules lower the burden of 
proof the government must meet to prove guilt But this argument 
will not likely carry any more weight than the analogous argument 
against Rule 404(b) evidence, which has been routinely rejected by 
the courts 435 

Why is Rule 403 the key to constitutionality for the new rules? 
After all, drafter David J. Karp argues correctly that the genesis of 
the uncharged misconduct rule was the desire to give 'fair notice" of 
the charges and to limit the scape of trials.439 He argues t ha t  
because a notice provision and a scape restriction have been built 
into the new rules, they should satisfy due process 440 Mr Karp 

484602 U.S. 62, 75 n.5 (1991) L e  nupro text aeeompanpng notes 217-26 
'36385 U S  554. 569 11967) (Warren, C.J, diasenting m part concurnng m 

4 z e / i  -t illlll 
Parr1 ._ ." 

WSPP Duane, supm note 404, a t  107-08 & n 71 
weP U I ~ ~ L R I P D .  note 12. e 10 11 ci h w i l n g  united states, 493 

U S  342, 352-54 119901 See supm text scmmpanwg notes 168-80 212-16. Sol also 
DOJ REPORT. m o m  note 44. rwiintad zn 22 U MICW. J.L REF 707. at 749 & n 102 
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states that  the idea of preventing undue prejudice is overrated and 
claims that the "prejudice' idea may have originated 8 s  a rational- 
ization for an established rule that arose for different reason~."4~l  
He also correctly notes that  the local juries in  old England were 
often well-acquainted with the characters of the parties, therefore, 
prejudice could not have been a major  factor in  res t r ic t ing 
uncharged misconduct eviden~e.44~ 

While Mr. Kerp's observations are true up to that  point, he 
overlooks the trend that  Blackstone recorded toward jury impartiali- 
ty as a fundamental fairness concept."S Mr. Karp argues that jury 
knowledge of the parties naturally decreased due to urbanization 
and population growth. This, he says, led to a relaxation of the 
uncharged misconduct prohibition to give the unfamiliar jury rele- 
vant knowledge about the parties in other ways.4M But Blackstone's 
obaelvations point out that the decrease in juror knowledge of the 
parties was not a mere accident of growth, but a intentional trend, 
fostered in pursuit of the impartiality necessary far fair decisions, 
which in turn gave the Bystem l e g i t i m a ~ y . ~ ~  Professor Stone's obser- 
vations illustrate that, rather than relaxing the uncharged mmcon- 

uLrd 81 27-28 The Justice Deoartmenr Reoort that Mr Kam cite8 heavdv m 
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duct prohibition, the courts actually were tightening i t  from the 
original nonlimiting version a i  the rule that  evolved from the 
Treason Act of 1695 446 

Examining this history in perspective, we can more easily see 
why the drafters of the Bill of Rights saw fit to specifically require 
trials by an “impartial jury” as part of the Sixth An1endment.~~7 
Preventing undue prqudice was an important objective for a fair 
system that respected the rights of the accused, not a mere “ratio- 
nalization” for the uncharged misconduct rule. The Founding 
Fathers were living in the time of Blackstone. Undoubtedly, many of 
them had read his Cornmentanes. They knew that in their fledgling 
democracy, the government would have to have legitimacy to sur- 
vive. Providing a fair trial by an impartial jury was a prerequisite to 
that legitimacy, not .m accident of poor drafting. 

As Justice White observed in Dowling o UnLted States,“5 the 
primary effect of the Due Process Clause is to enforce the “specific 
gua ran tees  enumera ted  m the Bill of Rights.”449 The Sixth 
Amendment’s specific guarantee of an ‘impartial jury” dictates that 
m y  procedure that demea the accused an impartial jury will violate 
due process If a court admits evidence for no other purpose than to 

ussee ~~prate l ta~eompan)mgnofes  42-56 
**’U S. COSET. amend VI (“In ail criminal pmswut1ons. the aeeum3 shall enjoy 

the ngh t  w a speedy and pubhe trml, by en impartial jury of the Sute and d l~fncr  
wherem rhe crime shall have been commWced. ’) Even though Article I11 of the 
ConJtifutmn doel not menhon the word “~mpanlal,’ U S  COHsI W I11 3 2, c1 3, the  
d r a h r s  mnsf have been t h m h g  ahaur the iancept even before i f  appeared m the 
Blll of Rights Alexander Hamilton referred to the jury ~b “a bamer t o  the m a n n y  of 
popvlar magiitraten ~n a popular governmen t”  THE F E D E R ~ I D T  No 83. a t  332 
iAlexander Hamilton1 O’ew York, hlcLean 1158) For a jury to be a ~barner ’  Lo the  
~ppres smn  o fmdmdua l i  by the  ma~des, _me laleglards would be required ensure 
the imosr t la l r tvaf tha t iu~v 

cauv states 
111 A member shall be e x c u e d  for came whenever It appears tha t  the 
member Should not sit 88 a member ~n the interest of having the 
c o u ~ t - m ~ m a l  free from substantial doubt BQ w legality, fairneaa, and 
lmparhdltF 

MCM. supra no8 131. R C M  912UXl)1N) See olaa United States I L8ke. 35 M J 
317 IC h1 A 1993), U m e d  States Y Brown. 34 M J 105 IC M A  19921 

44a493 U S  342 11990) 
“aid.  at 352-53 See supin men ~ecompanpng  notes 212-16 
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sling mud on the accused, then the jury can no more be impartial 
than if they came into the courthouse with that prior knowledge of 
the accused."o This analysis gives constitutional dimension to Rule 
403's balancing test. The drafters of the rules of evidence realized 
that all evidence of uncharged misconduct could be at  least minimal- 
ly probative of guilt. Rule 404(b) excluded use of this evidence on a 
mere 'bad character" theory But some evidence of propensity was 
actually highly probative, so some other safeguard was necessary to 
prevent mudslinging, while allowng the really probative evidence 
in. Rule 403 is just such a safeguard. M i l e  it allows the trial judge 
substantial discretion, it also allows the trial judge to prevent an 
unconstitutional character assassination which could ~ e ~ e  no other 
purpose than to prejudice the jury. 

The Due Process Clause also incorporates a "fundamental fair- 
ness" requirement that transcends the specific guarantees of the Bill 
of Rights, although this test is applied sparingly461 This raises the 
further question of whether or not the new rules of evidence might 
be 'fundamentally unfair." When we look a t  the values embodied in 
our system of justice, we have to ask ourselves if rules that allow 
evidence o fa  person's life history to prove'bad character" are consis- 
tent with those values. Our tradition has long rejected the inquisita- 
'y system in favor of the accusatory system.452 M e n  someone men- 
tions 'the Spanish Inquisition" or recalls the question from the 
McCarthy Hearings 'Are you now or have you ever been a member 
of the Communist Party?" we cringe in the belief that this is some- 
how unfair in and of itself. But many other countries currently use 
an inquisitory system, and they tend to believe that it is a better 
vehicle for finding the truth and avoiding "lawyer tricks."453 

While this is a tempting lure, and many aspects of our own sys- 
tem have became more we must resist the temptation 

'"Prafesior hnxkkelned si80 has pointed out that ifiurors vitmateiy convlet 
the aecvied bwause Of hs or her pnor enminal actwiry despite reasonable doubts 
a b u t  the charged offense. this will violate the Eighth Amendment 8s well U S  
COFST. amend YIII: Edward J Imwmkelned, U d n o k i n g  the Took oiRefoming ih 
A m n o m  C h a m f e r  EL-&NI Prohibition T k  Impomnee of GPning th Erpwimni  
off on the Rlghr Fwl ,  22 FORDKIM UBI L J 285.291 i19961. The Supreme Court has 
held that the Eighth Amendment ban on cruel snd unuwsi pvmsbment prohibita 
criminallimg B period8 stBtu8 I d  ieitmg Robinson v. Cahfornia, 370 U S  580 
i1952)) Bul see Korman M. Garland. Some Thoughts on the Sezuol Misconduct 
Amndmenia to thp Fedpmi Ruler ofEuL&nee, 22 FORDH*U UBI L.J 355, 356 B n 10 
(19951 (8~serttlng that the "status' ergynent ' d a s  not present B seriou~ threat to the 
amendmema' valimtv? 
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to believe tha t  'truth" i s  the primary objective of ou r  judicial 
systern.'65 The high value we have consistently put on the Due 
Process Clause pointedly demonstrates that o u r  emphasis is on fair- 
ness, far more than on truth. If we abandon that fairness to try to 
convict a few mnre criminal~,~56 then we lase a large part of the 
legitimacy of this wonderfully crafted democracy. As Blackstone 
said, '[Tlhe law holds, t ha t  It 1s better t ha t  ten guilty persons 
escape, than tha t  one innocent That is the principle 
behind our system of justice. It might not be too popular a t  a time 
when the focus is an victim's rights. But if our system convicts an 
innocent person, is that person not a victim? 

2. Equal Protection-Another constitutional h u e  1s whether or 
not the new rules violate the equal protection guarantee mcorporat. 
ed into the Fifth Amendment's Due Process Clause.45BAn equal pro- 
tection analysis could apply under a t  least two different theories 
First ,  the new rules treat  persons accused of crimes differently 
based on the type of crime alleged. Second, the new rules treat the 
parties to the case differently in two ways. Read in conjunction with 
Rule 412, the new rules allow the government to offer evldence of 
the accused's sexual history while preventing the accused from offer- 
ing evidence of the victim's sexual history except in limited cmum- 
stances.469 Furthermore, the new rules allow the government to 
offer specific acts evidence tn prove the accused's criminal character 
or propensity, but do not allow the accused to rebut this evidence 
except wlth reputation or opinion evidence under Rule 405.460 

Before analyzing these theories of disparate treatment sane- 

' W e e  Weisaenkrger, supra note 18, a t  587 & n 31 ("ITlhe idea of rtatletlcd 
accumy IS fundamentally at odds with the value YI our legal system afiustrce OT fur- 
ness to mdmdual hrieanti ") 

46oSee MCY, supra note 131. Ma R EIID 405. LP alm I m m m .  supra 
note 12, I 10 29. Duane, 8upm note 404, st 122-24 Profeaaor Duane also cl te l  the 
new rules' dsperate treatment of Satwe Amencans ~n light of the fact that t h e  new 
Federal Rules af Evidence wI1 only apply to federal e x  offense eases, most O f r b c h  
are proxcured for n o l a t ~ ~ n i  committed on Indian land8 Id at 113.16 He does not 
arme tiuj dliparele impact done vmlated equal pmt&Non and. even d It did. t h s  
uould not be a ngnificanf asue for the Military Rvlea of Emdenee Because the 
MiMary Rules of Evidence apply to all court8-martld, and the armed forced ale gen- 
erally composed of B repreaenralive c m b i  setion Ofthe population. the Mihtary Rule8 
should not have any ~imi la i  disparate impan 
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timed by the new rules, we must determine what level of scrutiny 
the Supreme Court would apply The three traditional tests in this 
area are strict scrutiny, intermediate scrutiny, and rational basis.461 
Strict scrutiny generally only applies when the disparate treatment 
impinges on a fundamental right or is based on a aubpect classifica- 
tion, such as race?62 Intermediate scrutiny has generally applied 
only in gender discrimination The rational basis test- 
whether or not the classification is rationally related to a legitimate 
s ta te  interest-overs all other cmes. While Some commentators 
have assumed that evidence rules need only satisfy the rational basis 
test, Professor Imwinkelried has argued that  a stricter scrutiny 
should apply in criminal cases." He rests this argument primarily 
on a line of cases that indicate the accused has a fundamental right 
to present defense evidence, implicit in the S i x t h h e n d m e n t .  So any 
government-imposed classification restricting this right unequally 
would require a t  least an intermediate scrutiny analysis.466 

The first classification theory--treating different crimes differ. 
ently-seems to require no more than a cursory- rational basis analy- 
~ i s . ~ 6 6  To ask if it  is constitutional to burden those accused of certain 
crimes more than those accused of other crimes seems an easy ques- 
tion to answer. Every crime has different elements and different 
punishments. Treating different crimes differently easily satisfies 
the rational basis test on these counts. But what is the legitimate 
state interest in  applying different rules of evidence to the process of 
trying a person for certam crimes? At this low level of scrutiny, the 
interest of convicting sex offenders and child molesters is a t  least 
legitimate. Because of the demonstrated predictive quality of the 
evidence admitted under the new rules, the Supreme Court most 
likely would find the new rules a t  least rationally related to this 
legitimate state interest. The problem with the legislative history of 
these new rules is  that they lack any kind of legislative facts to sup- 
port the predictive quality of the past offense evidence in these types 
of cases. The drafters seemed to rely mostly on common sense and 
anecdotal evidence in specific cases, rather then on any kind of sci- 
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entific evidence.467 While the historical admissibility of this type of 
evidence probably will demonstrate i t s  probative value, the case 
would be stronger with some additional evidence. Even additional 
legislative facts might not help if the Court applies a heightened 
level of scrutiny. Because the new rules arguably impinge on the 
fundamental right to an impartial jury, the Court might apply strict 
scrutiny and would be unlikely to find these rules necessary to serve 
a compelling state Interest. Rule 404(b) admits the mme evidence in 
most cases that the new rules would admit, but in a more limited 
and tailored way4@ This indicates the new rules of broader admissi- 
bility are simply unnecessaly 

The second classification theory-treating the accused differ- 
ently from the government-presents a more challenging constitu- 
tional question. In Green u. Bock Laundry Machine C O . , ~ ~ ~  the 
Supreme Court recognized that the Fifth and Sixth Amendments 
established an unequal scheme of trial rights as between the prose- 
cution and the defense.470 But in that scheme, the accused always 
came out with greater rights than the government. This reflected 
the Framers’ intent to ensure fair criminal trials. The Court also 
painted aut that  ‘civil litigants in federal court share equally the 
protections of the Fifth Amendment’s Due Process Clause.”471 T h e  
inevitable conclusion is that a criminal accused must enjoy at least 
the trial rights that  the government enjoys, and, in some eases, 
enjoys more rights. 

When we apply this analysis to Rules 405,412, 413, and 414, B 
certain inequality emerges. Rule 412, which applies in cases of 
alleged sexual misconduct, prevents the defense from presenting 
evidence of an alleged wetm’s sexual history except in very limited 
circumstances where such evidence would be relevant to a nanchar- 

467Se~. ‘ 8 ,  Kam, u p r n  note 367, at 20 The only atatistie that  I could find 
appeared m a fmtnofe citrng iivrvey result$ ahorlng that ‘offenders lmpnsoned for 
rape were 10 5 times more hkely LO be arrested for rape w l ~ n  thee years of release 
t h a n  offenders impmaned for other  affensei” Id at 22 n 36 (citing BLREAV OF 
JUSTICE SIAIISTICS, RECmnISM OF PRIoOhRs F.m.E&sEo m- 1963 2, 6 (19891) On the 
other hand, opponenra of the n e r  d e b  have ci ted b i m h  surveys for the oppaslte 
pmpasmon. See, e # ,  Duane, supra note 404, at 113 (nohng that  “a substantla1 body 
of empirical rerearch . ~uggebra that  the r e c i d i i l m  rate far 8eer offenders 13 actual- 
ly I D L ~ P T  than far most other earegones of penoua cnmes,’ and citing Imm’m7.m~. 
supra note 12, B 4 16 (collenmg stud~esll, Park & Bryden. supra note 369, a t  192 
(apparently cicmg the isme study cited by Karp. ~ u p r a ,  for the propasitmn that  ”the 
recimvim rate WBI louer far &ex oflenders than for most other eaagones ”) 
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acter purpose.472 As we have seen, new Rules 413 and 414 specifical- 
ly allow the government to present evidence of the accused’s sexual 
history, even when i ts  only relevance is to prove character.473 
Working together, these rules restrict the accused’s right to present 
a defense far more than they restrict the government’s right to pre- 
sent evidence, impinging on that fundamental right that may then 
invoke a heightened level of scrutiny. 

Drafter David Karp dismisses such an equal protection claim 
as  “superficial” and such comparisons as “facile equations,” arguing 
that the policies and realities behind the rule8 are different.474 He 
says that Rule 412 promotes victim cooperation and protects victim 
privacy; therefore, a similar rule is unnecessary for criminal defen- 
dants because we do not need their cooperation and their sex crimes 
are not private a ~ t s . ~ 7 6  He also distinguishes the rules in terms of 
the probative value of the evidence they restrict or admit. According 
to Mr. Kmp, Rule 412, keeps ont the normal sexual history of the 
innocent victim, while Rules 413 and 414 allow sexual history evi- 
dence that shows that the accused is “in a amail class of depraved 
crirninals.”476 

While Mr Karp‘s analysis is appealing, these rules remain 
inconsistent. The basic premise behind Rule 412 is that  general 
character is not probative Of conduct on a particular occasion. In 
other words, just because the victim of a sex crime might have “loose 
morals” and be prone to consent to sex acts in almost any situation, 
this does not prove that this victim consented to the sex act with the 
accused. Rules 413 and 414 take the opposite view that even general 
character can be probative of conduct, so that even prior  ex offenses 
that are completely dissimilar to the charged offense can be sdmit- 
ted to prove the charged offense. ThiE inherent inconsiatency will 
likeiy cause the new rules to  fail any kind of stricter scrutiny than 
the mere rational basis test. Considering the lack of necessity for 
these new rules, this blatantly unequal treatment preventing the 
accused‘s use of character evidence on the very theory that  they 
allow the government’s use of character evidence denies equal pro- 
tection to the accused. 

Mr. Karp’s analysis fails to address the unequal treatment 
inherent in the inconsistency between Rule 405 and the new rules. 

472MCM, supra note 131, Ma R E m  412 
“Wee supra text sccampanfmg notes 399-412. 
“‘Karp, dupm note 557, at 25.24. SOD a i i o  Park & Blyden, svpm note 389, at  

191 (reifftiner~JRluatmgofthe accused’s and theiletimk 8ex~Blh~tOnes) 
“5Karp, ~ v p r o  note 367, at 23-24. 
4 7 w  at 24. 
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While Rules 413 and 414 will allow the government to present spe- 
cific acts evidence to prove the accused‘s character, they do not pro- 
vide a similar exception to Rule 405 for the accused to rebut that 
evidence. While some judges likely would allow the accused to pre- 
sent specific acts evidence to rebut specific acts evidence in the 
name of fairness, the rules do not require this,  they prohibit it 
unless the new rules me interpreted to override Rule 406 complete. 
ly If an accused were prevented from using such evidence, this 
would result in ano the r  l ikely equal protection vmlation 
Fortunately, this is also one of the new ruled easiest problems to 
solve by a ample amendment allowing like-kind rebuttal.4“ 

3. Double Jeopardy-The final constitutional issue is whether 
or not the new rules violate the Double Jeopardy Clause. If an 
accused 1s tried and acquitted for a sexual offense, the law generally 
prevents a retrial for the same offense.41a But under Rules 413 and 
414, the government could charge this accused with another offense, 
with or without substantial evidence to prove I t ,  and then present 
the evidence of the prior-acquitted offense to prove guilt of the new 
offense Arguably, the jury in the new trial could find the evidence of 
the new offense too tenuous to convict, but conwet anyway because 
the accused‘s past shows that he or she deserves I t  41g 

Imtially, the Supreme Court’s decismn in Doultng u. United 
State@ seems to indicate this is not a double jeopardy vi~lation.~a’ 
After sll, B finding of “not guilty” 1s not the same as a finding of 
innocence. The accused could have actually committed the prior act 
and the government simply failed to prow I t  beyond a reasonable 
doubt. If the evidence allows the new jury to reasonably conclude 
that the accused committed the prior offense, the evidence would be 
admissible under Rule 404(b) despite the prior acquittal So why 
should any different result apply under the new d e s ’  

One of the key factors in deciding that the primacquitted act 
evidence was proper was the limiting instruction the court gave to 
the jury m the second trial d m  Rule 404(b) evidence i3 admitted only 
for B limited noncharacter purpose, when it  eomeE in. Under the new 
rules, however, no such limits exist. Unless the court mstructs the 
jury that they may not use the prior act evidence to infer that the 
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accused is a "bad person" deselving of conviction and punishment, 
chances are good that the jury will use the evidence as they see fit 

If juries are allowed to convict an accused based on little more 
than the evidence presented at a prior trial, this will violate double 
jeopardy. Even if the second trial is nominally for a different offense, 
if the evidence of the different offense is lacking, the second trial will 
really be a retrial of the first offense."s Trial judges should be able 
to prevent this kind of inquisition in their courtioom6, by holding 
the government to their burden of producing evidence of the charged 
offense. If all the proeecutor has to prove the charged offense is a 
prior-acquitted offense, the trial judge should grant a motion for a 
finding of not guilty to prevent an unconstitutional application of 
the new r u l e ~ , ~ S ~  

D. Policy Quegtions 

David J. Karp justifies the new rules based on common sense 
and public policy": He argues that what has been called the "doc- 
trine of chances"'s6 shows that the uncharged misconduct evidence 
admitted by these rules will be especially probative. The theory is 
that the odds are against a person being falsely accused of similar 
offenses on more than one occasion So if the government can offer 
evidence of a prior accusation, this shows a higher probability that 
the charged accusation is not false. As he states it, "It would be quite 
a coincidence if a person who just happened to be a chronic rapist 
was falsely or mistakenly implicated in a later crime of the same 

One problem with his analysis on this point is that the new 
rules require neither that  the accused have been proven to be a 
rapist in the past, nor that his status be chronic. Rules 413 and 414 

typ."487 

~ ~~ 

"#Cf Grady v Corbin. 496 US. 608 (1990). o i e r r u h d  by United State* v 
Duo", 509 U S  688 (1993) See supra %It aceampanymg notes 181-95. But cf Umted 
Statea v Felu. 503 U.S. 378 (1992) See supra text aceompawing notes 196-211 

@'Rule for Coum-Mmtial 917 reqvlies the military judge to enter B Onding sf 
not pull* of an offense when "the evidence in mtiuilieient to anstain a ~onv~chon of 
the offense affeted " MCM, supra note 131, R C.M 917(8). Although the atandard i s  
lenient for the government to dear thii hurdle, It does requve "some evidence r h c h ,  
together with all ieaaawbli  vlferences and applicable presumptions, eadd maam 
ohlymndtc e s tab l i shmq assp"tiol.Ipmmfofanonensecharged."id. R C M  917ld) 
(ernphaals added). \Ipnle pmr-acquitted offense evidence could legltirnately help cor- 
roborate evidence of a currently charged offme, the government must offer mme ~ Y I -  
denee ofthe current offense to dear this hurdle 

""Srr Karp, svpro note 357, at 19-21 
" e S ~ ~  I ~ ~ ~ L R I I I I .  S U D ~  note 12. E 5.25. 
"'Karp, *uwo note 357. st 20 
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would allow any admissible ev,dence4@ that the accused had com- 
mitted even one other offense of the same general type. Aprior alle- 
gation of sexual harassment seems to have but the very weakest 
probative value to prose a later But more alarming than the 
mere overbreadth of the new rules i b  the message tha t  they send 
about our system of justice. Are we willing to sacrifice our sacred 
ideals of due process in favor of B System that allows convictions 
based on 'rounding up the usual suspects?"490 Merely because a per- 
son may have been accused of an offense in the past, do we want to 
forfeit their entitlement to the full protection of our Constitution? 
Certainly the person's past may suggest that further investigation is 
warranted, but their  past alone should not be enough to convict 
them in a system that claims to afford due process oflaw 

hlr Karp's second cornmowsense a r g u m e n t  1s t h a t  t h e  
uncharged offense evidence shows a propensity towards a particular 
type of deviant b e h a ~ r o r . 4 ~ ~  This argument ia far more agreeable on 
an instinctive "gut feeling" level. We all probably accept that people 
who commit vmlent sex crimes and molest children are different 
than the rest of us The historically recognized 'lustful disposition" 
exception embodied that belief,492 The problem again is primarily 
the overbreadth of the new rules. Would we all still agree that a per- 
son accused, but not convicted, of "acquaintance rape"493 has the 

48bTha msiussion 8~1urnes that the intent of the rvles prevols and that they 
are reatnned by the other rules of evidence ~n term8 of what widence 1s admiamble 
see ' U P ' "  text accampa")l"g nates 400.25 

4a9See u p r a  nates 4fl1,412 
4 B Y B ~ r  see Roger C Park. The Ciirne Bill 011994 and the Loa dChoractir 

EiiBnce C~ngi~ss  lihs Right About Conarnt De/mse Caaes, 22 FORDKWL Urn L 3 
271, 273 (19963 (argumg char whde tha may be B danger ~n many cases. i t  would not 
be B danger in conient defense rape case8 u here the ~ c c u e d  doe8 not dispute that he 
IS the perpetrator of the nets1 

offenses and nting more recent research mecrdtmg thia belie0 S k  supra note 467 
493F~r example, the accvied and the alleged i l ~ t i m  had been dating for some 

time and rhe accused thouzht I[ vas time for the relationbhp to became ierually mtl- 
mate mthou t  securme B elem consent the aceused had intercourse with the some- 
what inloxicared vierim Later the w t i m  charged the aeevsed w t h  rape. but the jury 
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same propensity as a violent 'power" The broad definition 
of %ex offenses" in the new rules allows the use of evidence with 
much less probative value than the billboard examples used to sei1 
them. 

Mr Karp's public policy argument highlights the strong need 
for this type of evidence in these types of c a m ,  noting the secretive 
nature of the crimes, the reluctance of victims to report and testify, 
and the danger these criminals present to the public.'g~ Specifically, 
he notes two key proof problems in  these cases that  uncharged 
offense evidence will help solve: rebutting a defense claim of consent 
in  rape cases, and bolstering the credibility of child witnesses in 
child molestation m i l e  these proof problems we real, and 
have caused many a prosecutor to offer uncharged misconduct evi- 
dence under a Rule 404(b) noncharacter rationale, they are really no 
worse than proof problems in other types of cases. 

Professor Imwinkelried has addressed this msue as p a n  of his 
equal protection analysis, indicating that many other crimes could 
claim at  least as great a necessity for using criminal character e d -  
dence.497 At least with Bex offenses, the victim is usually able to tes- 
tify. Murder victims cannot testify a t  all, and theft victims are usu- 
ally unable to identify the thief. Sex offenses allow the m e  of expert 
testimm9gS and potential trace evidence to help corroborate the 
victims' testimony, giving the prosecutor "a wide array of evidentiary 
tools" that are not available for many other types of offenses 499 A 
quick re-examination ofthe Rule 404(b) case law in this area further 
demonstrates the new rules are unnecessary. Even if the courts 

L .  
'I 

4g4S~e A Nicholas Gmih et al , Raps Poww Angpn and Soruaiity, 134 .A\< J 
PNCEUTRY 1239. 1240 (1977) ('One of the moat b a s x  observatmns one can make 

4*5Karp, supra note 357, s t  20-21 
'%id a t  21 
'srImwmkelned, supra note 450, a t  299-300 
'BBFor example, thm teitmony could help ~n explalnmg tha t  m o n s ~ a t e n c ~ e a  ~n 

the wwm's  testmmny _e coniidtent with Rape Trauma Syndrome or C h l d  Sexual 
Abuse Accommodation Syndrome. .See, e 8 ,  United State6 v Hauser 36 \I  J 392 
( C M A ) .  emt dmied. 114 S. Ct 182 (1993). L'nrted States Y Suarer. 36 hl J 374 
(C hl A 1992) 

4nsImwmkelnd. 8 u ~ m  note 460. et 299-300 
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reject my broadened approach to Rule 404W ample 
federal precedent emsts to admit uncharged sex offense and child 
molestation evidence under various accepted Rule 404W noncharac- 
ter rationales At least in the military, necessity is not a valid rea- 
son to implement Rules 413 and 414. 

So why has Congress given us these new rules? Because the 
pendulum has swung in that direction Popular sentiment has long 
been growing that the courts let too many criminals off on technical- 
ities. while they further brutalize the victims These new ewdence 
rules are a manifestation of these sentiments. Interestingly, these 
rules pulled two diverse political groups together: the “law and 
order” group and the ‘women’s rights” group. The intent of the rules 
is to try to increase the likelihood of convicting a guilty sex offender, 
while providing greater protection and support to the victims who 
are predominantly women and children What can possibly be wrong 
with this? Kothing. The problems come from the unintended effects 
of the new rules. 

Because the new rules allow a wide range of evidence that 
could easily be unfairly prejudicial to the accused, they rely on Rule 
403 for their constitutionality. But Rule 403 shifts the burden of 
proof to the defense 502 Instead of the prosecutor having to justify 
the iegitimacy of the evidence, the defense wdl have to show that its 
unfair prejudice potential substantially outweighs i ts  probative 
value.jQ3 In a very real Sense, this undermines the presumption of 
innocence. Even if the Supreme Court finds the new rules constitu- 
tional. the analysis should not end there. Are they rules that con- 
form a i t h  our national ideals of fairness? When you compare Rules 
413 and 414 with Rule 412, is the disparate treatment of character 
evidence disconcerting? Has the pendulum swung tOO far in one 
direction? 

The objectives of the new rules are laudable. But in our zealous 
pursuit of criminals we always must remember that diminishing the 
rights of the guilty diminishes the rights of all. Of course we should 

. . . . . . . 
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suppori and assist the victims throughout the ordeal that a criminal 
trial puts them through But more often than not, failure to care for 
the victims is not the fault of evidence rules, it is the fault of people. 
Congress has taken other productive steps to try to improve the way 
our System treats victims.504 But in a criminal trial our national 
public policy must not lose sight of the fact that the accused is the 
one on trial. The accused is the one presumed innocent and afforded 
due process rights to ensure the government does not unjustly con- 
vict him or her. If we allow unequal and unfair treatment of a cer- 
tain class of accused because of moral outrage over their alleged 
crimes, then we w e  likely to find ourselve~ with less rights as well. 

E .  Recornmendotions 
Because these new rules are unnecessary, arguably unconstitu- 

tional, and alarmingly inquisitorial, I recommend that the President 
exercise his executive authonty to remove them from the Militaly 
Rules of Evidence.605 Rule 404(bj, as currently interpreted, is more 
than suffcient to meet the policy objectives behind the new rules, 
and it does so without opening the flood gates to as wide an assort- 
ment of the accused's personal history. Rule 404(bj places the burden 
on the government to show the relevance of uncharged misconduct, 
instead of on the accused to show i r r e l e v a n ~ e . ~ ~  This is the proper 
allocation of burdens in an accusatory system such as ours. 

Presidential repeal of incorporated rules is not without prece. 
dent in the short history of the Military Rules of Evidence. Asimilar 
situation occurred in 1984 when Congress enacted Federal Rule of 
Evidence 704(b) as part of the Insanity Defense Reform Often 

msFederal Rvlea of Ewdence 413 to 415 yere mcorporatd verbam mfo the 
Mllnary Rules Of Endenee 89 of January 6. 1996. but Proposed Nlhhry Rule8 01 
Evidence tc take their place are currently pending See mpra text  accompanying 
natea 380-86 

supro text accampanwg notes 400-12, 502-03 
m7P.b L No 98-473. fit 11. ch n! 93 Stat 2058, 2067-66 (1984) See MCM. 

supre note 131, Ma R E m  7Q4 analysis, app. 22 (1933 amendrnenta): S*LD-ET 
AL., svpro riots 129. at 744-46 
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referred to as the "Hinckley exception" after President Reagan's 
attempted assassin,606 Rule 704(b) prevents expert witnesses from 
stating an opinion on whether or not the accused had a mental state 
or condition constituting an  element of an  offense or defense.509 
While this rule became B part of the Military Rules of Evidence by 
automatic incorporation in April of 1985, it was never published in 
the  Manual for Courts-Mort iol .510 I n  Februa ry  of 1986, t h e  
President rescinded the new rule and restored the original version of 
the rule.511 The reason for the President's action was tha t  t he  
change waa considered to be unnecessary in the military 

A similar presidential repeal would be appropriate in the case 
of new Rules 413 and 414. Not only are they unnecessary in the mil- 
itary setting, they are far more likely to be applied in a military 
court-martial than in a federal trial, because of the higher volume of 
~ e ) :  offenses tried in the military.513 This presents a far greater dam 
ger for misapplication and for all of the other dangers associated 
with these new rules. Based an my experiences and discussions with 
military members, they also are far more likely than the average 
civilian to punish ~n accused for past misconduct, thus, it is all the 
more important to ensure that this evidence does not reach them 
unless for a proper purpose. 

If the President is concerned that Some courts may be inter- 
preting Rule 404(b) too restrictively, then the better remedy would 

. R E170 704(bl 
610MChl, supra note 131. Ma R E m .  704 a n ~ l y s l a ,  BPP 22 (Feb. 1806 

allSarnemc m a, i w r o  note 129. at 741 
amendmentl. 

5 1 z S ~ ~  MCY, supra note 131, MTL R E m .  704 and~e18.  app 22 (1966 
amendment) ?he anslyns states, T h e  stamtory quahecatmi for m i h a w  mu* 
members reduce the r a k  that mihtary c o v t  memberr will be unduly influenced by 
the prewntahen of vltmste opmim testmony fmm p ~ y c h a v ~ c  erpertd " Id Some 
might argue that an analogova arpment actually aupprta the new d e s  and their 
broadened sdmmsibdity of evidence. On the eontlary mhfary members, mmt of 
whom are mme denim and have strong family values. probably are more hkely than 
the eeneral woulation VI become ourraeed and lone then moartiahm when can- 
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be to amend that  rule. Based on my argument that  “character” 
should be defined narrowly in the rules, the following amended ver- 
sion of Rule 404(b) would clarify that specific propensities may be 
prove”: 

(b )  Other  crimes, wrongs, or acts .  Evidence of other 
crimes, wrongs, or acts is not admissible solely to prove 
the character of a person in order to show action in confor- 
mity therewith. It may, however, be admissible for other 
purposes, such as proof of motive, opportunity, intent, 
preparation, plan, knowledge, identity, e absence of mis- 
take or accident, or any other releuant and specific propen. 
sity of the  person, provided that  upon request by the 
accused, the prosecution shall provide reasonable notice 
in advance of trial, or during trial if the military judge 
excuses pretrial notice on good cause shown, of the gener- 
al nature of any such evidence it intends to introduce at  
trid.5’4 

In this amendment, the word ‘solely” clarifies that Rule 404(b) only 
prohibits uncharged misconduct evidence offered for no other pur- 
pose than to prove character. The additional language listing ‘rele- 
vant and specific propensity’ as an allowable noncharacter purpose 
for using uncharged misconduct evidence communicates to judges 
that “character” is  a general term referring to a person’s good or bad 
moral qualities and not to his or her tendencies and habits.315 
Essentially, this places “propensity’ into a middle category between 
general character  an  the one end and ingrained habi t  on the 
other.516 If this needs further clarification, Rule 404(c) could be 
added as fallows: 

(e) Definitions. ‘Character” means the general good or bad 
moral qualities of a person. ‘Propensity” means the specif- 

s“S~e MCM. supra note 131, Ma.  R E m  404(bl. In aU oftheae propored 
amendments, the ongmal language I r s d d  delete IS hoed thmugh and the addihanai 
language I would insert 18 ~taleieed. 

515The firat definition of “character” rn Black‘s Law Dztbnam read% ”The 
aggregate of the moral quahtities which belong to and hdngulsh an indiridual per- 
son, the general result of the I ~ i c l  on& dilitinguishing attribute&” BLAOX’S LAW 
D L C T I O I ~  232 (6th ed 1990) 

51eHablt evidence already is admilsible under Rule 406, but frequent repet~tion 
m m t  generally be shown to pmve habit. MCM, svpm note 131, ME R. Em.  4 0 6  
SALTZBLRD IT fi., dupm note 129, et 502-03 See oko Pathstem, supra note 389, et 
1266 One commentator has propeed amendmg Rde 406 to allow sexual ‘eompul- 
d i m ’  eridence. inatead of sddinp Rdea 413 to 415. See James S. Liebman, Vmlenl 
Crime Coniml ond Low Enforeamenl Ad of 1994: Pmpoaed EL.L&~CO Rules 413 to 
41S-SomProblrm ondRemmmendntrons O O D A ~ N L .  REY. 753,759,761 (1995). 
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ic tendency of a person to act in a certain way in a specific 
s e t  of circumstances.~l7 

The advantage of this amendment allowing any propensity, as 
apposed to one allowing only propensity t o  commit sex offenses, IS 
that I t  avoids most of the disparate treatment inherent in Rules 413 
and 414, and the potential equal protection challenges that would 
come with i t .  Not only m e  all offenses treated equally under the 
rule, but the parties also are treated equally because Rule 404ib) is 
available to both t h e  government a n d  t h e  defense.5’8 If t h e  
Presldent considers this amendment too radical under the circum- 
stances, however, a more limited version could be s u b s t i t ~ t e d . ~ l s  

A further alternative to outright repeal or amending Rule 
404ib) would be to amend Rules 413 and 414 to anticipate and cor- 
rect some of the problems likely to be caused by their ambiguity and 
inherent conflicts with other rules SZo An amended version of Rule 
4131s) might read as follows: 

517The United States Court of Appeals for t he  Armed Force8 had recently 
defined “character’ 8s (11 P psttem of repentwe behatior t ha t  
worthy or condemnable United States v Gagan. 43 Y J 200, 20 
hon streaiea tha t  charaeter 1s essentially B moral concept hIy definition goes fvrther, 
distingviahrng ‘character’ Srom “propensity sceordvlg to the Iwel of specfic S L ~ ~ ~ Q I L -  
ty of the pattern of behavior to the  charged offense %le B pernans propensib, to 
molest children would almost certainly refiect p m l y  on ius or her general c h a r m e r  
83 well. under my p m w d  d e ,  evidence of tha t  pmpensity would nevertheless be 
admuable, bur onl) uhen the i p ~ i f i c  propensity itdelf ~i relevam Tiub approach i s  
mnlar  to tha t  of the English courts. vheh have mently ioamed more on the proba- 
tive value of the evidence and 1.88 on the “eharacter’lahel enached to the emdenee 
See Edward J lmamkelned. The L k  d o n  Acevsidi Uncharged Mueonduel LO Prove 

to Engulf ih Choiocfei E ~ i d n c o  Piohibifion, 

laparate ues tmenr  a i  vicams under Rvle 412 would reman. 
eak equal p m t e r i ~ n  challenge. eaperially m light of the ton- 
i “pure” character evidence under t h a  amendment See u p r a  

B Evidence of other cnmes, arongi.  01 
m e  the character of B person m order to 

ihau  m i o n  m conformity rherewirh It may hauerer, be sdmieaible ior 
other purpoje,, ivrh BJ prmf of motwe, oppartuns). intent. preparstmn. 
plan houledge, identitx e absence of mistake or accident. 01 pmpsnai 
b 10 earnrnif sex aiiinses. provided chat upon requesr by the accused, the 
pm6Ruhon shall provide reaaonable notice m adranee oftrial, OT dunng  
rn8.1 iSrhe military judge excn~es prernal notice on goad cause shown. of 
the eneral nsmre of any i u t h  eiidence It intends to intraduce at m a l  
ja0See supra texr meompanmng nates 399425 The amendments to Rules 404 

and 405 p m p o r d  vl the Judicial Conference Reparl m e  another alternatlie for clsn 
fpng and mplementing the eongreisiond mtent behnd  Rule% 413 to 415. hut they 
ere mom diifirvlt to comprehend BI a whole and appear to go beyond u ha t  Congress 
mtended to permit JLD C o w  RLP supm note 367 repnntrd m 66 Cnm. L Rep 
(BNA) 2139. a t  2140-41 See supra ten accompanwg notaa 367-71 The amendments 
to Rule6 404 and 405 proposed YI the Judicial Conference Repolt are another alterna- 
Live For c l d m n g  and mplementlng the congreasional mtenr behmd Rules 413 to 415 
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(a)  Notwithstanding M d  R. Ewd. 404 and 405, but subject 
to the otherprovisions ofthese rules, ~n €R a court-martial 
in which the accused is charged with an offense of sexual 
assault, spec~fic acts evidence of the accused‘s commission 
of another s~rnilar offense or offenses of sexual assault is 
admissible, and may be considered for its bearing on any 
matter to which it is relevant. I f  theproseeutron offers spe- 
cific acts evidence under t h u  rule, the accused may offer 
specific acts ouidenca in rebuttal.621 

This amendment clarifies that the new rules still are subject to all 
other rules except for Rules 404 and 405, with which they necessari- 
ly conflict under the conventional definition of character evidence. It 
also explicitly limits proof of prior offenses to specific acts evidence 
to avoid potential offers of reputation or opinion evidence that the 
accused is a “pervert,” a ‘child molester,” or words to that  effect. The 
word ‘similar,” while still subject to interpmtation and judicial dis. 
cretion, adds a greater  requirement of similarity between the 
charged and uncharged offenses to ensure that  the uncharged 
offenses are a t  least somewhat probative of a propensity to commit 
the charged act. Finally, the second sentence adds a reciprocity 
absent in the current mles by allowing the accused to rebut specific 
mts  evidence in kind. 

Beyond the question of whether or not to implement these new 
rules, other improvements in the way that  we prosecute sex offend. 
ers and child molesters can accomplish many of the same worth- 
while goals. As Professor Imwinkelried points out, sex offenses lend 
themselves to the use of some very valuable evidentiary tools, such 
as expert testimony and forensic evidence.622 If a need exists tG do a 
better job prosecuting these eases in the military, the best way to 
meet that  need is by improving the prosecutor’s access to these 
kinds of evidentiary resources, ra ther  than relying an  a more 
inquisitonal tnal  process. Tempting though it may be to blame an 

but they are more difficult to comprehend 88 a whole and appe81 t o  go beyond uhat 
Congress intended to permit JLm Cohr m, supio note 367, reprinted 6“ 56 Cnm 
L. Rep (BSA) 2139. at 2140-41 Sea supra text accompanwng notes 367-77. 

S21The ~ n s l o g ~ w  amendment to Rule 414W rauid read aa foollawus 
(8) NooNiIhstonding Mil R Euid 404 and 105, biif aubiect lo the mthi 
pmuiauona of these mlq ~n L a caurr-ma~%d m wlwh the accused IS 
charged with an offense of child molearstmn, specif= WLI ewdence of the 
aseuaeda commuimn of another d m h r  offense DI offenses of child 
malestation IS sdmiinble, and may be eonsrdered for its bearing on aw 
mami to w h c h  it IS relevant i f  ih p~osecution o f i r s  sprc~fiiic act8 e w  
dance under this rule, the ocevsod may offor specific acts ebidence in 
rebuttal 
522see ‘Ypm text accompanying notea 497-99 
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injustice on the ‘unreasonably protective” criminal justice system, 
we need to take a hard look a t  whether or not we really did every- 
thing allowed by that system to legally obtsln the just resuit in the 
case. Our system and our fundamental ideals demand that we prove 
the accuseda guilt, not presume it, 

In the final analysis, just result8 depend on qualified judges 
exercising sound discretion We will not agree with every deemion or 
result, but our system 1s based on guaranteeing indimdual justice an 
a case-by-case basis, not predeciding cases in the legislature. Rules 
404(b) and 403 allow judges to exercise discretion in admitting 
uncharged misconduct evidence. This is the best guarantee of a fam 
trial. The judge can decide each case on it6 merits. No rule can ever 
foresee all cases, even when It is thoroughly researched, developed, 
drafted, and debated. In  the ease of Rules 413 and 414, the lack of 
thorough consideration in the rule-making process makes it all the 
more imperative that these rules not remmn part  of the Military 
Rules of Evidence in their current farm. 

VI11 Conclusion 

The general uncharged misconduct prohibition onginated as a 
way to improve the farness of trials by giving the accused fmr notice 
of the charges to be tned and hmlting the tnal to only those charges. 
Even then, the courts received uncharged misconduct evidence when 
it was directly relevant to the charged offenses. As common law courts 
interpreted this rule, they transformed it into B rule excluding ail 
uncharged mmanduc t ,  with very narrow exceptions. hIeanwhile, 
English juries transformed from groups of neighbors who knew the 
character of the accused to increasingly impartial bodies more capable 
of fair and unbiased verdicts. Because this impartiality was seen by 
our Founding Fathers as a fundamental requirement o fa  far judicial 
system, they incorporated i t  as B mat te r  of  r ight ~n the  Sixth 
Amendment As the uncharged misconduct prohibition matured over 
the years, jnrists began to realize that It was being interpreted too 
restrictively When Federal Rule of Ewdence 404W was ultimately 
codified, it embodied the mle that uncharged misconduct was prahb- 
ited only when offered solely to prove the character of the accused. 
Wh~le probing “bad character” would deny the accused the nght to an 
impartial jury, uncharged misconduct evidence was allowed for any 
other relevant purpose. Military Rule of Evidence 404(b) is d m m t  
identical t o  the Federal Rule of Evidence and, therefore, 1s subject to 
the same interpretations 
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New Federal  Rules of Evidence 413 and 414, enacted by 
Congress in 1994 to address B perceived difficulty in prosecuting sex 
offenders and child molesters. supersede Rule 404(b) in the cases in 
which they apply. But these rules are unnecessary, arguably uncon- 
stitutional, and laden with ambiguity and conflicts. Rule 404(b) is 
more than adequate to admit the kind of evidence that the new ruies 
seek to admit. Therefore, the President should exercise his executive 
authority to prevent Rules 413 and 414 from remaining as part of 
the Militarr Rules of Evidence in their current form. 
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APPENDIX A 

FEDERAL RULES OF EVIDENCE 413-415 

Rule 413. Evidence of Similar Crimes in Sexual Assault 
Cases 

(a) In  a cnmmal case in which the defendant 1s accused of an 
offense of sexual assault, evidence of the defendant’s commission of 
another offense or offenses of sexual asSault is admissible, and may 
be considered for its beanng on any matter to which It IS relevant 

(b) In a case in which the government intends to offer evidence 
under this Rule, the attorney for the government shall disclose the 
evidence to the defendant, including statements of witnesses or B 

summary af the substance of m y  testimony that 1s expected to be 
offered, a t  least fifteen days before the scheduled date of trial or at 
such later time as the court may allow for good cause 

( c )  This Rule shall not be construed to limit the admission or 
consideration of ewdence under any other Rule 

(d) For purposes of this Rule and Rule 416, ‘offense of sexual 
assault” means a crime under Federal law or the law of a State (as 
defined in section 613 of Title 18, United S ta t e s  Code) tha t  
involved- 

(1) any conduct proscribed by chapter 109A of Title 18, 
United States Code; 

(2 )  contact, without consent, between any part of the 
defendant3 body or an object and the genitals or B ~ U S  of 
another person, 

(3)  contact, s.ithout consent, between the genitals or anus 
of the defendant and any part of another person’s body, 

(4)  deriving sexual pleasure or gratification from the 
infliction of dea th ,  bodily injury, or physical pain on 
another person; or 

( 5 )  an a t t empt  or conspiracy to engage i n  conduct 
descnbed ~n paragraphs (1)-(4). 
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Rule 414. Evidence of Similar  Crimes i n  Chi ld Molesta. 

(a) In a criminal case in which the defendant is accused of an 
offense of child molestation, evidence of the defendant‘s commission 
of another offense or offenses of child molestation is admissible, and 
may be considered for its bearing on any matter tQ  which It is rele- 
vant. 

(b) In a case in which the government intends to offer evidence 
under this Rule, the attorney for the government shall disclose the 
evidence to the defendant, including statements of witnesses or a 
summary of the substance of any testimony that is expected to be 
offered, a t  least fifteen days before the scheduled date of trial or a t  
such later time as the court may allow for goad cause 

( c )  This Rule shall not be construed to limn the admission or 
consideration of evidence under any other Rule. 

(d) For purposes ofthis Rule and Rule 415, “child” means a per- 
son below the age of fourteen, and “offense of child molestation” 
means a crime under Federal law or the law of a State (as defined in 
section 513 of n t l e  18, United States Code) that involved- 

(11 any conduct proscribed by chapter 109A of Title 18, 
United States Code, that wa8 committed in relation to a 
child; 

(21 any conduct proscribed by chapter 110 of Title 18, 
United States Code; 

(3) contact between any part of the defendant’s body or an 
object and the genitals or a n w  of a child; 

(4) contact between the genitals or anus of the defendant 
and any part of the body of a child; 

(51 deriving sexual pleasure or gratification from the 
infliction of death, bodily iwury, or physical pain an a 
child; or 

( 6 )  an  a t t e m p t  or conspiracy to engage i n  conduct 
described in paragraphs (11-(6) 

t i a n  Cases  

Rule 415. E v i d e n c e  of S i m i l a r  A c t s  i n  C i v i l  C a s e s  
Concerning Sexual Assault or Child Molestation 

( a j  In a civil ease in which a claim for damages or other relief 1s 
predicated on a party’s alleged commission of conduct constituting 
an offense of sexual assault or child molestation, evidence of that  
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party’s commission of another offense or offenses of sexual assault or 
child molestation is admissible and may be considered as pro\ided 
in Rule 413 and Rule 414 of these Rules 

(b) A party who intends to offer evidence under this Rule shall 
disclose the evidence to the party against whom it will be offered, 
including staternente of witnesses or a summary of the substance of 
any testimony that is expected to be offered, a t  least fifteen days 
before the scheduled date of trial or at such later time as the court 
may allow for good cause. 

( e )  This Rule shall not be construed to  limit the admission or 
consideration of evidence under any other Rule. 
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APPENDIX B 

PROPOSED MnITARY RULES OF 
EVIDENCE 413-414 

(With Proposed Analysis) 

Rule  413. Evidence of Similar  C r i m e s  in S e n d  Assault 
Cases 

(a) In a court-martial in which the accused is charged with an 
offense of sexual assault, evidence of the accused's commission of 
another offense or offenses of sexual assault is admissible, and may 
be considered for its bearing on any matter to which it is relevant. 

(b) In a court-martial in which the Government intends to offer 
evidence under this rule, the Government shall disclose the evidence 
to the accused, including statements of witnesses or a summary of 
the substance of any testimony that  is expected to be offered, a t  
l e a d  five days before the scheduled date of trial or at such later time 
as the military judge may allow for g o d  cause. 

(c) This Nl0 shall not be construed to limit the admission or 
consideration of evidence under any other rule. 

(d) Far purposes of this rule, offense of sexual assault means an 
offense punishable under the Uniform Code of Military Justice, or a 
crime under Federal law or the law of a State that involved- 

(1) Any sexual act or sexual contact, without consent, pro- 
scribed by the Uniform Code of Military Justice, Federal 
law, or the law of a State; 

(2) Contact, without consent, between any part of the 
accused's body or an object and the genitals or anus of 
another person; 

(3) Contact, without consent, between the genitals or mu8 
of the accused and any part of another person's body; 

(4) Deriving sexual pleasure or gratification from the 
infliction of death,  bodily injury, or physical pain on 
another person; or 
( 5 )  An a t t e m p t  or conspiracy to engage in  conduct 
described in paragrapha (1).(4). 

(e) For purposes of this rule, the term sexual act means: 
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Rule 414. Evidence of Similar Cr imes  in Child Molesta- 
t ion Cases 

(a) In a court-martial in which the accused is charged with an 
offense of child molestatmn, evidence of the accused's commission of 
another offense or offenses of child molestation is admissible, and 
may be considered for its bearing on any matter to which i t  is rele- 
vant. 

(bl In a court-martial in which the Government intends to offer 
evidence under this rule, the Government shall disclose the evidence 
to the accused, including statements of witnesses or a summary of 
the substance of any testimony that 18 expected to be offered, a t  
least five days before the scheduled date of trial or a t  such later time 
as the military judge may allow for good cause. 

(e )  This rule shall not be construed to limit the admission or 
eonslderatmn of evidence under any other rule. 

(d) For purposes of this rule, child means a person below the 
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age of sixteen, and offense of child molestation means an offense 
punishable under the Uniform Code of Military Justice, or a crime 
under Federal law or the law of B State that involved- 

(1) Any sexual act or sexual contact with a child, pro- 
scribed by the Uniform Code of Military Justice, Federal 
law, or the law of a State; 

(2) Any sexually explicit conduct with children, proscribed 
by the Uniform Code of Military Justice, Federal law, or 
the law of a State; 

(3) Contact between any part of the accused's body or an 
object and the genitals or mus  of a child, 

(4) Contact between the genitals or anus of the accused 
and any part of the body of a child; 

(51 Deriving sexual pleasure or gratification from the 
infliction of death, bodily injury, or physical pain on a 
child; or 

( 6 )  An a t t e m p t  or conspiracy to  engage in  conduct 
described in paragraphs (Ij-61, 

(e) For purposes Of this d e ,  the term sexual act means: 

(1) Contact between the penis and the vulva or the penis 
and the anus, and for purposes of this rule contact involv- 
ing the penis oecurs upon penetration, however slight; 

(21 Contact between the mouth and the penis, the mouth 
and the vulva, or the mouth and the anus; 

(3) The penetration, however slight, of the anal or genital 
opening of another by hand or finger or by any object, 
with an intent to abuse, humiliate, harass, degrade, or 
arouse or gratify the sexual desire of any person; or 

(41 The intentional touching, not through the clothing, of 
the genitalia of another person who has not attained the 
aee of sixteen years with an intent to abuse, humiliate. 
harass, degrade, or arouse or gratify the sexual desire of 
any penan. 

(0 For purposes of this rule, the term sexual contact means the 
intentional touching, either directly or through the clothing, of the 
genitalia, anus, groin, breast, inner thigh, or buttocks of any person 
with an intent to abuse, humiliate, harass, degrade, or arouse or 
gratify the sexual desire of any person. 

(gj For purpose of this rule, the term 'sexually explicit conduct" 
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means actual or simulated: 

(1) Sexual intercourse, including genital-genital, oral-gen- 
ital, or oral-anal, whether between persons of the same or 
opposite sex; 

(2) Bestiality; 

(3) Masturbation; 

(4) Sadistic or masochistic abuse; or 

( 5 )  Lascivious exhibition of the gemtals or pubic area of 
any person. 

(h) Far purposes of this rule, the tern “State” includes a State 
of the United States, the District of Columbia, Puerta Rico, Guam, 
the Virgin Islands. and any other temitorv or ~osses s ion  of the 
United States. 

T h e  p r o p o s e d  a n a l y s i s  for t h e  Rules ( A p p e n d i x  22, 
M.R.E.) is as follows: 

Rule 413. Evidence of Similar Crimes in Sexual Assault 
Cases 

1996 Amendment. This amendment is intended to provide for 
more liberal admissibility of character evldence in criminal cases of 
sexual assault where the accused has committed a prior act of sexu- 
al assault 

Rule 413 is nearly identical to its Federal Rule counterpart. A 
number of changes were made, however, to tailor the Rule to mili- 
tary practice. First, all references to Federal Rule 415 were deleted, 
as it applies only to civil proceedings. Second, military justice t emi -  
nology was substituted where appropriate (e .g,  accused for defen- 
dant, court-martial for ease). Third, the five-day notice requirement 
i n  Rule 413(b) replaced a fifteen-day notice requirement in the 
Federal Rule. Akive-day requirement i s  better suited to military dis- 
covery practice. Fourth, Rule 413(d) has been modified to  include 
violations of the Uniform Code of Military Justice. Also, the phrase 
‘without consent” was added to Rule 413(d)(l) to speelfically exclude 
the introduction of evidence concerning adultery or consenbnal 
sodomr. Last, all incorporation by way of reference was removed by 
adding subsections (e), (0, and (g). The definitions m those subsec- 
tions were taken directly from Title 18, United States Code §F 
2246(2), 2246(3), and 513(c)(5), respectivelp 
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Although the Rule states that the evidence ‘is admissible,” the 
drafters’intend that the courts apply Rule 403 balancing to such evi- 
dence. Apparently, this also was the intent of Congress. The legisla- 
tive history reveals that ‘the general standards of the rules of evi- 
dence will continue to apply, including the restrictions on hearsay 
evidence and the court‘s authority under  Evidence Rule 403 to 
exclude evidence whose probative value is substantially outweighed 
by its prejudicial effect.” 156 F.R.D. 51 (1995) (reprint of the Floor 
Statement of the Principal House Sponsor, Representative Susan 
Molinm, Concerning the Prior Crimes Evidence Rules for Sexual 
Assault and Child Molestation Cases). 

When “weighing the probative value of such evidence, the court 
may, a s  part of its Rule 403 determination, consider proximity in  
time to the charged or predicate misconduct; similarity to the 
charged or predicate misconduct; frequency of the other acts; sur- 
rounding circumstances; relevant intervening events; and other rele- 
vant similarities 01 differences.” 156 F.R.D. 51, 55 (1995) (Report of 
the Judicial Conference of the United States on the Admission of 
Character Evidence in Certain Sexual Misconduct Cases). 

Rule 414. Evidence of Similar  Crimes In Child Moleata- 
tion Cases 

1996 Amendment. This amendment is intended to provide for 
more liberal admissibility of character evidence in criminal cases of 
child molestation where the accused has committed a prior act of 
sexual assault or child molestation. 

Rule 414 is nearly identical to its Federal Rule counterpart. A 
number of changes were made, however, to tailor the Rule to mili- 
tary practice. First, all references to Federal Rule 415 were deleted, 
a s  it appiies only to civil proceedings. Second, military justice termi- 
nology was substituted where appropriate (e.&, accused for defen- 
dant, court-martial for case). Third, the five-day notice requirement 
i n  Rule 414(bj replaced a fifteen-day notice requirement in  the 
Federal rule. A five-day requirement is better suited to military dis- 
covery practice. Fourth, Rule 414(dj has been modified to include 
violations of the Uniform Code of Military Justice. Last, all incorpo- 
ration by way of reference w m  removed by adding subsections (4 (0, 
(g), and (hj. T h e  definitions in those subsections were taken directly 
from Title 18, United States Code 88 2246(2), 2246(3), 2256(2), and 
513(c)(51, respectively. 

Although the Rule states that  the evidence “IS admissible,” the 
drafters’intend that the courts apply Rule 403 balancing to such evi- 
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dence. Apparently, this was also the intent of Congress. The legisla- 
tive history reveals that ‘the general standards of the rules of evi- 
dence w ~ l l  continue to apply, including the restrictions an hearsay 
evidence and the court’s authority under Evidence Rule 403 to 
exclude evidence whose probative value is substantially outweighed 
by its prejudicial effect.” 156 F.R.D. 51 (1995) (reprint of the Floor 
Statement of the Principal House Sponsor, Representative Susan 
Malmari, Concerning the Prior Crime Evidence Rules for Sexual 
Assault and Child Molestation Cases). 

When ‘weighing the probative value of such evidence, the court 
may, as part of its Rule 403 determination, consider proximity in 
time to the charged or predicate misconduct; similarity to the 
charged or predicated misconduct; frequency of the other acts; BUI- 
rounding circumstances; relevant intervening events; and other rele- 
vant similarities or differences.” 156 F.R.D. 51, 55 (1955) (Report of 
the Judicial Conference of the United States on the Admission of 
Character Evidence in Certain Sexual Misconduct Cases.). 
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THE MILITARY'S DRUNK D R M N G  
STATUTE 

HAVE WE GONE TOO FAR? 

34 2 8  24 21 19 17 15 14 
.38 3 1  27 23 21 19 17 16 

MAJOR R PETER WTERTOX' 

I. Introduction 

One Friday afternoon, Captain John Doe, an officer stationed 
in Germany, joins his friends a t  the OITilcer'a Club after work. He 
quickly drinks two beers and prepares to drive home. He is confident 
that he is not too intoxicated to drive. He does not feel drunk and 
remembers reading B chart which indicated that two drinks would 
give him a blood alcohol level well below the legal limit.' Ju s t  to 
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make sure, Captain Doe usee a breath-alcohol tester located ~n the 
club, he 

Captain Doe get6 into hi6 car and beens to drive home. On the 
way, he 1s pulled over at  a sobriety checkpoint conducted bv the mili. 
tary p o l ~ c e . ~  Much to hls s u r p r m ,  Captain Doe's breach alcohol 
reading IS just  over the  legal limit of ,104 Captain Doe is appre- 
hended and, several weeks later, receives nonjudicial punishment5 
far drunk driving, in violation af Artlcle 111 of the Uniform Code of 
Military Justice (UCMJ).6 This incident will probably terminate 
Captam Doe's military c ~ r e e r . ~  However, the breath alcohol test 
which led to his nonjudicial pumshment may have overestimated his 
blood alcohol concentration and degree of intoxication by as much as 
100% 8 

Article 111 makes It B crime to operate a vehicle with a breath 
alcohol concentration of 10 grams or more per 210 litere of breath 
Recently, scientists and legal scholars have questioned the propnety 
of such drunk driving statutes which contain per ~e prohibitions 
based on a breath alcohol eancentration.lo A person's breath alcohol 

'Army elvbc used to be required to  provide alcohol bresthalyrere BE a senwe to  
p m o n i  DEP'T OF ARMY. RIG 2 1 5 . 2 .  T H E  MANICIYEIIT A N D  O P ~ R A T ~ O A  or ANY 
Y O R I L E .  W E L F A R E ,  A Y D  R E C R E A T I O I  PROCRAWS AND N O ~ A P I R O P R I A T L D  Fu\D 
IuLTRc\IT\T*LITIEE. P B T B  4-16e (10 Sept 19901 This ~equremenf  has n n e e  been 
rescmded See DIP'T or ARhw RED 215.1. ~'IDKA?IPPROPRI*TED FUNO IVSTRWENT~LITIES 
IYD hloRilE U'ELF-RE. AW RECRIITIOI ACTImTILS. pala 7.14 I29 Sepr 1996, 

'The Supreme Court upheld the CmPtitUfiOnsliTY afeveh sobrlety checkpards 
in Michigan v Sit i .  496 U S  414 11990) 

'The mllltary drunk driving statute contains B pmbenptlan based on an alcahol 
con~en t i shun  of 10 grams per 100 milliliterb af blood or 10 grams per 210 l1fen of 
breath UCMJ an 111 lSvpp V 19931 

?Xmjudicial punishment ~I IOWE a commander to m q a s e  11msed punihhment 
for m m ~  offenses UCMJ an. 16 11986), see infra noLee 145.49 and aceompsnymg 
text  Although Captain Doe's commander II nor required to impase n o n ~ u d ~ c d  pun. 
ishment I" this situation. ~t IS l ~ k e l y  that he wdl See infro notes 141.142 and m a m .  
panpng rexr 

WCYJ art 111 lSupp V 19931 
-Thih incident 18 lrkely to  terminate Captain Doe's career because the record aE 

nowuudicml pun i ihmmt  may be filed in Ceptsin Do& permanent mdiiar) record 
Additianally Captam Doe must receive a repnmsnd from a general oficer as a result 
of hls naqudicisl  punishment. which also msy be filed m his permanent record See 
inim nater 150-52 and ~ccampanymgtex t  

%re mi ia  notes 75-77 and aceompanymgtext 
$Id Xrrlcle 111 slso prohibita operating 01 physically contrallmg B rehicle with 

a blood alcohol concentration ai 10 grams 01 more per 100 milliliters of blood Far 
bimphc~t)  th is article wi l l  refer to  both B breath alcohol c o n c e n f r a ~ m  of 10 grams 
per 210 l i ~ e r i  of breath and B blood alcohol e o n c e ~ f i s f i m  of 10 grams per 100 milh. 
l i t e r s  of blood ae " 10 ' Hauever. 88 this anli le p m t i  nut, there may be a s p f i r a n f  
diiierence between B " 10'1 breath sleohal eoneenfration and B ' 1W blood alcohd con- 
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concentration may not accurately reflect his or her blood alcohol con- 
centration, brain alcohol concentration, or, more importantly, degree 
of intoxication or impairment." 

Drunk driving statutes are  designed to prevent traffic acci- 
dents, based on the premise that intoxicated drivers are unable to 
drive safely,l2 Therefore, these statutes should use tests that  accu- 
rately measure one's ability to drive. Unfortunately, breath alcohol 
tests do not always do this. 

These problems are exacerbated by per se statutes, like Article 
111, which make it B crime to drive with a certain breath alcohol 
concentration. Even if a breath test produces a result which does not 
accurately reflect B person's degree of intoxication, this issue may 
not be litigated, because the only relevant issue is whether the per- 
eon exceeded the statutory breath alcohol c~neentrat ion. '~  

This article will discuss the propriety of the military's per se 
proscription based an B 10 breath alcohol concentration, It will 
examine the scientifid4 and legal problems with Article 111 and will 
recommend elimination of its per se prohibition based on breath alco. 
hol concentration. 

11. Hidory of the Military's Drunk Driving Statute 

The military's prohibition on drunk driving ongmated with the 
96th Article of War, the general article that proscribed disorders and 
neglects to the prejudice of good order and military d i s~ ip l ine . '~  The 
1949 Manual for Courts.Martia1 contained a model specification 
under Article 96 which prohibited wongTully and unlawfully operat- 
ing a motor vehicle on a public street while drunk or under the influ- 
ence of liquor or dmgs.16 

l;In this snide the term "inf~xi~stmn" wl l  be used to  refer to  mpairment a i  
menial and physical faculties 

lZ16 U.S.C. B 408 119681, which required   la tee to establish B 10 blwd alcohol 
coneentrstian as a threshold far dnvmg while intoxleated to receive funding for sko. 
hol traffc asfery programs. was designed to  "reduce traffle safety problmi  ieeuhing 
from per'sms d m m g  while under the mfluence of sleahal" Id The leglblarive h a r a n  
of thlr statute pamted out that "[elver 25,000 people die m thir country each year I" 
traffic accidents related ro the consumption of alevhol" H.R No. 867, 57th Cang 2d 
Seis. 1119621, irpnnted /n 1962 U S C C A N  3367 

13Sar. eg  , Stale Y Horning, 511 N.W2d 2 1  (Minn App 1994) (evidence of 
accused's lack of imparrment was p n p m l y  excluded 8s irrelevant ~n p r o ~ e c u i m  
under pep se drunk dnnng  statute) 

'<The author would like ta expresa hm ~ppresiation to his father. Dr. W A a m  L 
Msnterton, a retired ehemiifly professor st the Omuersty of Connffficut *ha pro- 
nded moat of the icientifle anlcles cited m this slfiele 

1 6 Y * z ~ ~ ~  FOR C O U R T S - M U ~ L .  United Stsfea, eh. XXIX. para 133. sf 2 6 5  
118451. 

leld.  app 4, para. 142, st 325 
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The prohibition on drunk driving was carried forward into the 
UCMJ when it was enacted in 1950. It was codified in Article 111, 
which specifically prohibited operation of a vehicle while drunk." 
The term " d m n k  was defined as any intoxication sufficient to S B ~ E I -  

bly impair the rational and full exercise of the mental 01 physical 
f a c u l t ~ s . ~ ~  In 1986 h i c k  111 was expanded t o  prohibit operation 
of B vehicle while impaired by B controlled substance l8 

In 1992. Article 111 )vas substantially reriaed Per se prohibi. 
tions based on blood and breath alcohol concentrations \\-ere added. 
.4dd1t1ondly, Article 111 was expanded t o  include operation of air- 
craft and vessels. It also was expanded t o  prohibit physically con- 
trolling, as well es operating, a vehicle, aircraft, or vessel 2o These 
amendments to Article 111 were designed to  bring the military's 
criminal justice system more closely in line with civilian criminal 
law21 

In 1993, Article 111 was again amended to correct a technical 
d e h e n c y Z 2  The 1992 amendment prohibited operation of a vehicle, 
aircraft, or vessel w t h  a concentration of .10 grams per 100 milli- 
liters of blood or 1 0  grams per 210 liters of breath 23 The 1993 
amendment made it clear that  operating a vehicle aircraft, or vessel 
with a blood or breath alcohol concentration above these levels was 
also ~rohibi ted. '~  

I11 Comparison with Civilian Statutes 

Recently, civilian jurisdictions have reacted to the problem of 

l'umJart i i i r isso~ 
%lavci i  FOR Carnrs -h lmr i r  Omted States. para 35tcw3 $ 1 9 8 4 ~  [here- 

WChfJaarf 111,19851 
W C M J  an 111 (Supp K 1992 
2'H C o \ F  R I P  So 102-966. l02d Cong. 2d Seas ,1992 reprinted I" 1992 

U S C C A S  1769 1649 
22UChlJ art 111 1Supp V 1993' 
'30CMJ a1[ 111 iSupp m- 1992 
WJC.IIJ a r t  111 isupp V 1993, The anicle currently provides 
Any p e r m  mblecr  t o  f h x  chapter Kho- 

Inafter hlChl 

:I1 operates or phrsieslly ~ o n f r n l ~  an) vehicle. aircraft, or jessel  
m B reekleis or wanton manner or while impaired by B substance 
described in s e ~ t i o n  912a b: of this rifle iarticle 112a(bil lconrrolled sub- 
. ., .. 

82) operates or IS ~n aetud p h y s d  control of any behide, aircraft. 
01 w a s e l  while drunk or when the alcahol rancentratran ~n the person's 
blood or breath IS 0 10 grams or more of sleahal per 100 m1ll1lifer~ a i  
blood or 0 10 grams or more a i  alcohol per 210 litem of breath. BI ehown 
by chemical a n a l y i e  shall be punished as B court-rramal may direct 
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drunk drivers with increasingly strict statutes. States have enacted 
laws limiting the availability of liquor to potential driversz6 and 
increasing the penaities for drunk drivers.26 

The military's drunk driving statute is quite similar to many of 
these civilian etatutes. All state drunk driving statutes contain a ref. 
erence to B speafic blood or breath alcohol concentration. Thirtysix 
states use a blood alcohol concentration of .10 percent, whleh 1s 
equivalent to the Article 111 standard of 10 grams per 100 milli. 
liters, as the trigger far deterrninlng whether a driver has violated 
the statute 27 Fourteen states use an even lower blood alcohol con- 
centration as a trigger for determining that  a driver violated the 
statute.'& 

2623 U S  C. I 1581d121 (SUPP. I1 19901 reqmred dares t o  set B mmmum dnnk. 
ing age of 21: if a state failed to camply B portian af i ts  federal highaay funds w86 
Wlthhd4 
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Forty-s ix  smtes  have enacted per se drunk dri i ing statutes 
These statutes. like .-\rticle 111, use a particular blood alcohol level 
to define the olrense of d i n k  driving Under these statutes, a driver 
whose blood a l ~ o n o l  level exceeds that proscribed ~n the statute has 
committed a crime, even )I he 01. she was not  ~ n t o x i c a t e d . ~ ~  Four  
states have statutes which provide that B particular blood alcohol 
l e v e l  I S  only  prima facie evidence o f  lntomcstmn 3 1  Under thew 
statutes, a driver may rebut the prima faae case with evidence that 
he or  she was not intoxicated 32 

Thirty stated have adopted definitions of d i n k  driving which. 
like Article 111, rely on a breath alcohol concentration as well as a 
blood alcohol concentration 3 3  Of these states, twenty-nine use the 
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breath alcohol concentration as a per se standard for intoxitation 3 4  

Twenty states do not include a breath alcohol standard in their 
drunk driving statutes 35 Therefore, not all civ,lianjurisdictions use 
oer se breath alcohol standards like the one contained in Article 111. 

IV. Scientific Problems with Breath Alcohol Tests 

Although most breath alcohol testing devlces pive results that 
appear to be very precise, they may not be an accurate measure of a 
person's breath alcohol concentration Interference by other chemi- 
cals present m a person's breath. operator error, or errors in the 
machine, may lead to rmccurate rerults.36Additionally, If the test LS 
conducted long after a suspect was apprehended, the test may not 
accurately indicate that individual's breath alcohol concentration a t  
the time that he or she was d r i ~ i n g . ~ '  

Even if the d e w e  accurately measures a person's breath aleo- 
hol concentration, the results may not be meaningful. Because ofdif- 
ferenees Ln body temperature, blood composition, rate of alcohol 
absorptmn, and lung capacity, a person's breath alcohol concentra. 
tion may not accurately reflect his or her blood alcohol concentration 
or brain alcohol concentration 38 Breath alcohol concentration may 
overestimate or underestimate blood or brain alcohol concentration 
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by more  than 100% 39 Furthermore, because everyone's reaction to 
alcohol E different. blood oi brain alcohol concentration may not be 
a n  accurate  indicator of t he  person's degree o i  intoxication.4o 
Consequently, breath alcohol tests do not always provide an BCCU- 

rate estimate of a person's ability to drive. 

A Breath Testing Devices 

Several devices are used ~n the United States to determine a 
driver 's  breath alcohol Concentration Same devices determine 
breath alcohol content by measuring the result a i  a "wet" chemical 
ieactmn between the alcohol ~n a suspect's breath and a prepared 
Solution contained inside the machine 4 1  The most common wet 
device was called the Wet devices are no longer 
widely used 4 3  

Most breath alcohol testing devices currently in use rely on 
"dry" techniques to measure B suspect's breath alcohol concentra. 
tian." Some, such as the  Intaxilyrer, measure the amount of 
infrared radiation absorbed by the alcohol in a suspect's breath 46 

Same, such as the Alca.Analyzer and G.C. Intoximeter, measure 
breath alcohol concentrations by gas chr~matography. '~  Other "dry" 
devices, such 85 the Aleo-Limiter and Breathalyzer 2000, determine 
breath alcohol concentrations by measuring the electrochemical 0x1. 
dation a suspect's breath causes 4 7  A fourth group of "drY demces, 
such 8% the A.L.E.R T., the Alco-Sensor, and the Roadside Breath 
Tester, determine breath alcohol concentrations through semicon- 
ductor or fuel cell sensing.48 

'%hop, dvpm note IO, at  253 
( < / A  
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B Contamination ofBreatk Sample 

Most of the breath testing devices currently being used cannot 
discrimmate between alcohol and many other organic substances 
which may be present m B person's breath 49 These devices may pro- 
duce a false positive reading for alcohol m response to organic sub- 
stances other than alcohol which the suspect inhaled prior to the 
test or which were produced naturally by the suspect's body. 

Certain mdustrial solvents, such as dlethyl ether. interfere 
with breath alcohol testing devices One study showed that  such 
interference may artificially inflate breath alcohol test results up to 
three hours after exposure to the s o I ~ e n t s . ~ ~  Exposure to coiuene, a 
commonly used solvent for paints and lacquers, has also been shown 
to increase breath alcohol test resul ts  Additionally, passive 
Inhalation of gasoline fumes can affect breath alcohol test results.52 

Diabetics, athletes, and individuals who are fasting may 
release organic substances, such as acetone, into their breath. This 
also may @ve a slightly inflated breath alcohol t e d  result.53 

Ordinarily, chemical interference LS not a problem. because 
these other orgamc substances are not typically present in a per- 
son's breath in any measurable quantity However, ~f the person 
works with certain industrial solvents or  has an unusual medical 
condition, his or her breath alcohol reading may not be accurate. 

Fortunately, these inaccuracies can be 1It)gated at  trial, even 
under the military's per 8e statute. Evidence concerning chemical 
interference is admissible, because r t  1s relevant to determining the 
accused's actual breath alcohol concentration j 4  However, because 
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mott of the breath testing devices currently in use have no way of 
preserving a sample of the suspect's breath,j5 it may be impomble 
to determine at  trial whether the breath aicohol test resuits were 
inflated as a result of fo re l a  substances. Although the government 
carries the burden of disproving chemical interference,i6 this burden 
may be easily met, because allegations of such interference will, of 
necessity, be based on speculation. 

C Errors rn Test 

Errors by the operator of a breath testing device a180 may 
cause inaccurate results. For example, if the breath testing device is 
inaccurately cal ibrated,  the t e s t  r e su l t s  will be inaccurate .  
Calibration of these devices typically consists of conducting a test of 
air which has been percolated through a sample of a solution con- 
taining a known percentage of aicohol. If the solution is improperly 
prepared, the calibration will be 

Addmonaily, some breath testing devices are subject to inter. 
ference by radio signals. Because breath testing devices contain 
sophisticated electronic circuitly, police radios may c a w e  them to 
produce erratic remlts.S8 Although a National Bureau of Standards 
report characterized this interference as "mmimal," c n t m  view this 
interference as a substantial problem.i9 

Theae inaccuracies can be. and often are, litigated at  trial, even 
under per se statutes like Article However, the inability of 
most breath testing devices to preserve sampless1 may make it diffi. 
cult to show that  the test results were inflated because of improper 
calibration or other operator error. 

D. Margin of Error in Breath Testing Deuce 

Like any other scientific device, breath testing devices give 

j%lason & Dubouih. supra note 45, at  14 Some e x p e ~ s  argue that stabilizing 
B breath  ample iumcienily to later confirm t h e  ongnat breath mslp%la 18 mpsaible 
see G m e l l l  6. Imumkelreid. s u p m  note 49, i 22.6 at 229.30 Presematm of breath 
samples LJ not ionefiturmnally required Cslifarnia ,, Trombetrs, 467 L S 479 11964: 

56MCM m p i a  note 18, R C Y 92G<e)15rlD1 
"K.bl Dubouiki Birafh-Alcohol S i m u l a f o i r  Scientific Basis and Acfual 

SSGIAMLLI L IMXINKCLREID,  aupra note 19 5 22-31Bl at 213.14, 216. 
W d  § 2 2 . 3 B , a r Z 1 5  
W t a t e  Y Hurlr). 221 S E 2d 743 iN C App 19761. C P ~  denied 223 S E 2d 394 

( N  C 1976. lsrevaed charged with drrring while Intax1cat.d w86 enurled to ~1088- 
examine brearhalyier operator to  mpesch his testimony that he fallawed proper pro- 
cedures, 

Perfoimancr. 3 J M 1 L n I C U  TOXlCOLOCr 177 ~ 1 9 7 9 )  

"Masan and Duborih. supra note  45, at  14 
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results that  have a margm of error. Although these margins of error 
are typically sma11,62 they may become important, especially if the 
breath test result is a t  or near the legal limit established in the rele- 
vant drunk driving statute. This issue can be litigated at tnal ,  even 
under the rnilitary'8 per 6e statute 63 However, some courts are will- 
ing to convict an accused even if the margin of error indicates that 
his or her breath alcohol concentration might have been below the 
legal limit.64 

E. Alcohol Concentration at nime Test Versus ? h e  of&prehension 

A problem common to both breath alcohol and blood alcohol 
tests is that they may not accurately reflect the  breath or blood alco- 
hol concentrations at the time that  the suspect was driving. Most 
tests are performed B significant period of time after the suspect is 
initially apprehended for dmnk drwmg.65 It is frequently assumed 
that  breath and blood alcohol concentrations will decrease rather 
than increase over time and that ,  therefore, breath alcohol tests 
taken several hours after apprehension will underestimate the SUB- 
pect's breath or blood alcohol concentration a t  the time af the 
offense.66 However, this is not always the 

When an individual consumes alcohol, his or her blood alcohol 
Concentration will increase as the alcohol is absorbed into the blood. 
Eventually the blood alcohol concentration will reach a peak and 
begin to  decrease as the  alcohol 18 eliminated from the system. 
Several factors affect how quickly this  peak concentration is 
reached, including the amount of food in the person's system and the 
person's metabolism 68 

%is State Y Bjomsen, 271 6 W2d 639 [Neb 1978) (tolerance far e m r  of 005 
led to  revered of accused's ~ o n v i c n o n .  where t e ~ r  result UBP 10 percent and legal 

"State v Keiler 6 7 2  P2d  412 (Wash App 19831 I a c c u s d s  conviction was 
affrmed. based m breath alcohol readmg of 10 percent. even though the breathah2 - 
er'r margn  of error of plus or m m u ~  01 percent indleated that hlr breath alcvhal con. 
centralion ma? have been be lm the legal h m t )  

65See. e E ,  Cammonuealfh Y Speightc, 509 A Zd 1253 (Pa Super 19861 
l a c c u d s  coniiction for driving while mioxicated w s  afflrmed even though bresfha. 
h e r  test WE administered 2 hours and 45 minutes arm accuaeas m e s t i  

lml f  was siso 10 percent! 

beDavid S Hume & Edward F Fltrgerald, Chmico l  Tests for In formaim 

e'Srr Smpson. mpia note 62. at 753, Y a m  & Dubowah, 6upm nore 46, sf 28 
6eHume & Firmrald. B Y D ~  nofs 66. at 678 Same e x ~ e ~ l s  mint out that  i f  IS 

WhmI Do the dumbera R ~ a l l >  Mean?, 57 AVU~ICIU. CHEWSIRY 876. 877  (19861 
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Early studiee supporting the use of breath and blood alcohol 
tests indicated that the peak concentration would be reached after 
approximately thirty minutes 6n H a i e v e r  more recent studiee ques. 
tmn the validity of this ~onclusion x The rate a t  which the bod? 
absorbs alcohol vanes significantly from person to perron. The peak 
blood alcohol concentration mag not be reached in some persons 
until up t o  three hours  after rhe last consumption of alcohol -' 
Conrequentl?, the results of a blood or breath alcohol test taken sev- 
eral hours after the suspect i i a s  apprehended may i ignihcant l?  
orerjtate the blood alcohol concentranon at rhe time of apprehen- 
EIOn.:2 

F Ratio ofBreoth Alcohol to Blood Alcohol 

The largest potential ~naccuracy in breath alcohol test results 
is the lack of correlation between breath and blood alcohol levels. 
The major assumption on which all breath testing devices operate LE 
that 2100 milliliters of breath contains the same amount of alcohol 
as one m>liiliter of blood i 3  The assumption is based on Henrg'8 law, 
B scientific principle which states that. at a ~ v e n  temperature, the 
concentration of alcohol dissolved in a person's blood w l l  be propor- 
tional to the concentration of alcohol in the air in that  person's 
lungs Based an se\eral studies, the proportion of blood alcohol to 
breath alcohol a t  normal body temperature has been set at 1 t o  2100 
since 1952 :4 

This proportion, known as the "partition ratm." has never been 
umversall~ accepted.'j The partition ratio varies from person to per- 
son The upper and lower limits of the partition ratio range between 
1 to 1100 and 1 to  over 3000. The true partition ratio probably lies 
sameahere between 1 t o  1900 and 1 to 2400 If a person has a par- 
tition ratio lower than 1 to 2100, a breath alcohol test mll overeat>- 
mate his or her blood alcohol For e~ample.  If a per- 
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son has a partition ratla of 1 to 1100, a breath test will incorrectly 
estimate his or her blood alcohol concentration as 10 percent, even 
though h i s  or her  ac tua l  blood alcohol concentrat ion is  0 6 ,  
Consequently, a breath alcohol teSt may overestimate an individual's 
blood alcohol level by as much as 100%. 

1. Temperature-Several factors will affect the partition ratio of 
a particular mdiwdual. The most obvious factor 1s the person's tem. 
perature, because the 1 to 2100 partition ratio 13 based on the 
assumption that the person's body temperature is normal.ra As tem- 
perature increases, more alcohol leaves the blood and enters the m r  
in the lungs.rg 

Although the range of possible temperatures in the  human 
body is small, even small differences in temperature can have a 
marked affect an the partition ratio. An increase of one degree 
Celsius m body temperature may result in B twentythree percent 
increaae in the amaunt of alcohol in one's breath, even though the 
blood alcohol concentration remains the mne.BO This means that if a 
person has a fever, a breath alcohol test may sigmticantly overesti. 
mate hie or her blood alcohol concentration 

2 Hematocrit Factor-Another factor which affects the parti- 
tion ratio is the amount of water in the blood. The factor typically 
used to measure this i s  called the hematoent, which represents the 
fraction of whale blood composed of red  cell^.^^ The higher the hema- 
tocrit, the lower the concentration of water in  the blood. 

Alcohol dissolves almost entirely in the water content of blood. 
Because a person's breath alcohol concentration i s  proportional to 
the concentration of alcohol in the water content of the blood, varia- 
tions in the hematocrit will mube variations in breath alcohol con. 
centrations, even though the overall blood alcohol concentration 
remains the same.E2 

The average hematocrit for healthy males is fortyseven per- 
cent, with a range of forty to fiftyfour percent, the average hemat- 
ocrit for females is fartytwa percent, w t h  a range of thirty-six to 
fortyseven percent.63 If a person has a high hematocrit level (low 

'BThe temperstwe of 811 m a person's lungs appraximates normal body tem- 
perature, 37 degrees Celaive (98 6 degrees Fahrenheit1 Masan & Duhawskl. nupw 
note 45 at 24 

'@Id 
80Labianca. supin note 10, at  260 
"Id at 261 
821d Sro d m  Masan & Duhoivbln, supra note 45, sf 25,  28 
nzlabianca, ~ u p r o  note 10. at 261 
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concentration of oater in the blood), a breath alcohol test will aver. 
estimate his or her blood alcohol concentration. As a result of +ana. 
tions in the hematocrit l e i e l 3  in blood a breath alcohol test may 
weres tmaw or underestimate blood alcohol concentration by fire to 

3. iibaorption Rate-A third factor that can affect the partition 
ratio 1s the extent to ih i ch  the body 15 absorbing alcohol a t  the time 
of the test If the suspect being tested still has alcohol m his or her 
stomach and inteatines phich is being absorbed, the result3 of a 
breath alcohol test w l l  often be greater than the result of B blood 
alcohol test This occur8 because the blood in such B suspect's arter- 
ies has a greater concenwatmn of alcohol than the blood in the veins 
The suspect's breath alcohol concentration will be proportional to 
the alcohol-nch arterial blood. which passes through the stomach. 
intestines, and lungs, rather than the less alcohol-rich blood in the 
\ems, irhich IS sampled during a blood alcohol testa5 

Breath tests using the 1 t o  2100 partition rat io  have been 
shown to overestimate blood alcohol concentration in a persons 
i e m  sixteen percent of the time when the tests are conducted dur- 
ing the 'postabsorptlve'' phase. after the peak blood alcohol concen. 
tration has been reached E6 This postabsorptive phase may not be 
reached until more than three hours after the person has stopped 
drinking Therefore, as a result of the absorption of alcohol, breath 
tests taken within three hours of the time B person has stopped 
drinking will overestimate the blood alcohol concentration more 
than sixteen percent of the time One analysis concluded that, as a 
result of absorption of alcohol. breath alcohol tests may overestimate 
the blood alcohol concentration in B person's \ ems  by more than 
100pc a sipnficant amount of time after drinking stops s9 

Arguably. this difference should not matter, because the blood 
m the suspect's arrenea 18 a more accurate measure of a persons 
brain alcohol concentration than  the blood in a person's veins 
H o ~ e v e r .  no studies haxe been conducted to ahow the relation of 

i e i en  percent.64 
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arterial blood to the concentration of alcohol in the brain or a per. 
son's degree aimtaxication?o 

4 Lung Capacity and Breathzng Technique--A fourth factor 
that  can affect the partition ratio is the Individual's lung capacity. 
Breath testing devices are designed to test only "deep lung ax , "  
which consists of the air in closest contact with the blood capillaries 
in the lungs.g' To do this, a breath testing dence tflically requires a 
mspect to blow into the machine for a prolonged penod of time. The 
device tests only the last portion of the sample.92 As a result, the 
device will tend to underestimate the breath alcohol concentration of 
mdiwduals with B greater lung capacit?: because It will test less of 
the alcohol-rich deep lung air. Converbely, breath testing devices will 
tend to produce higher breath alcohol reading when testing i n d w d  
uals with a small lung eapa~i ty .9~ One study showed that the alcohol 
concentration a i  the initial portion of a suspect's expired breath will 
be about twenty percent less than the concentration of the final par. 
tion of the breath, composed of deep lung 

A subject's breathmg technique also may hare an impact an 
breath test results. If a mbject holds his or her breath before a 
breath test, the air m the lungs will have more time to absorb alco. 
hol from the blood One study indicated that breath alcohol concen. 
trationr may increase by as much as eighteen percent If B subject 
holds hi6 OF her breath prior to the test 95 On the other hand, indi- 
viduals who hypementilate prior to the breath test may decrease 
their breath alcohol concentrations by as much as twelve percent.sF 

Arguably, these differences should be irrelevant, because the 
tests produce more ''accurate" results when an individual has a 
smaller lung capacity or holds his or her breath prior to the test 
However, the  studies supporting the 1 to 2100 partition ratio 
involved subjects who had normal lung capacities and used normal 
breathing t echn~ques .~ '  This partition ratio may not be accurate 
when applied to individuals with small lung capacities or unusual 
breathing techniques 

iOLmpson. supra note 86, at 363. Lmpran, dupm nnfe 62 st 755 

B2Labmnes, e u p m  note 10, at 260 
WlIsian & Dubowski, sup'" note 45. at 22 

~ 3 s h ~ ~ .  note IO. 2 s  
W Jones, Buanirtarioe .Measurements o j t h s  Alcohol Canernfmban and the 

Temperature o/ Breath D u r i n g  Pialangrd Exholafkon. 114 ACTA P H S ~ ~ ~ O ~ O C I C I  
SWDLNII1C.4 407 11982, 

%W Jones. How Bmafhing Technique Cnn inf luence the Results a i  Breath- 
Alcohol A n d v m  22 MEO S a  & L 275 11962 

asid See d10 Elmpeon, z u p m  note 88, at 364 
"')llason & Dubossh .  supra note 45 st 22-23 
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G. Relation ofAlcoho1 Concentration to Intoxication 

Another problem common to both blood and breath alcohol 
tests is that neither measure an individual's degree of intoxication 
with complete accuracy A person's reaction to alcohol vanes a p e a t  
deal, depending on hie or her unique physical characteristics 56 

In 1938, based on early etudiee on the effect of alcohol on 
humans ,  t he  S a t i a n a l  Safety Council and American Medical 
Assocmtmn recommended that mdmduals with blood alcohol con- 
centrations over . I6  percent be presumed to be intoxicated s9 In  
1960, based on later studies,  the National Safety Councd and 
American Medical Association recommended that this presumption 
be lowered to 10 percent loo This presumption based on 10 percent 
was incorporated into the Uniform Vehicle Code in 1962 In 1984, 
the presumption in the Uniform Vehicle Code was lowered to 08 
percent lol In 1986, the American College of Emergency Physicians 
recommended that a .OS percent blood alcohol concentration be con- 
sidered presumptive evidence of intox~cation.loZ 

Unfortunately, these presumptions are not alu,aya accurate A 
person with a high blood or breath alcohol concentration may show 
fewer signs af intoxication than eomeone with a much lower blood 
alcohol concentration, One resson for this variance is that neither 
blood nor breath alcohol concentration IF a direct measure of brain 
alcohol concentration The brain alcohol content induces the q m p .  
toms of intoxication I O 3  Although this concentration E related to 
blood alcohol concentration, this relationship E only 

The major reason for rhe variance in individual reactions to 
alcohol I S  that tolerance far alcohol v a i i e ~  widely from person to per- 
son .Although a maj~rit j-  ofpersans may demonstrate signs ofintoxi- 
cation at 10 percenr, a significant number of persons demonstrate 
few or no symptoms of inroxication a t  this concentration. In one 
study of tuentpone patients w t h  histones of alcohol uae, no impair. 
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ment ~n motor control was detected ~n three individuals with blood 
alcohol concentrations ranging From 108 to ,429 'Os 

V Legal Problems with Breath Alcohol Tests 

The scientific problems with Article I l l ' s  per se proscription 
based on breath alcohol concentration raise several legal Lssues 
Because breath alcohol concentration may have little correlation to 
blood alcohol concentration or level of intoxication, It 1s extremely 
difiicult to tell when one has exceeded the legal limic of 10 grams 
per 210 liters a i  breath. As B result, Article 111 18 unfaair, because it 
does not adequately notify indinduals when it 1s illegal to 
Article 111 also prevents those accused of driving with a breath d c o -  
hoi mncentrstmn in excess of the proscribed limit from proinng that 
they are not mtoucated. This is the equivalent of an unfair irrebut- 
table presumption that individuals with the prosenbed breath aim- 
hol concentration are drunk.lO' Furthermore. Article 111's per se 
proscription based on breath alcohol concentration unfairly discrimi. 
nates against minorities and women. Studies have shown that  
minorities and women have smaller lung capacities and, therefore, 
test higher on breath alcohol tests than others w t h  the same blood 
alcohol concentrations 108 

The courts have Found that these problems do not make per se 
drunk driving Statues uncons t i t u t i~na l . ' ~~  However, these problems 
make these statutes unfair. This situation is exacerbated in the mill- 
t a n  where a drunk driving conviction can have a devastating e f k t  
on a ser~lce member's ~ a r e e r . " ~  

A. Lack olNotice 

Article 111 does not notify accused service members of how 
much alcohol that  they may consume before their breath alcohol 
concentration makes it unlawful for them to drive. Although this 
lack of notice does not make Article 111 unconstitutional. it makes it 
unfair. 

The Due Process Clause of the Fifth Amendment1lL requires 
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that a criminal statute adequateiy nmfy the aceused of the conduct 
It prohibits. i f  it falls to adequately define the prohibjted conduct. It 
1% unconstitutionally vague.lL2 The courts have generaliy found that 
per ce drunk driving statutes like Art& 111 are not unconstltutmn. 
ally vague, because they adequately notify individuals that they 
may not drive after consuming excesswe amounts of alcahol 

However, It IS dimcult to tell how much alcohol one can con. 
w m e  before attaining the breath alcohol concentration p r o s c r h d  
by Article 1 1 1 .  As discussed above, the effect of alcohol on one's 
breath alcohol concentration may have little to do with the physical 
symptoms of intoxication The uncertainty in Article I l l ' s  per se 
breath alcohol proscription molates the same public pohey concerns 
underlying the vagueness component of the Due Proeess Clause. 

Many of the Court8 that have rejected vagueness challenges to 
per se drunk driving statutes have painted out  that charts are read,- 
ly a v a h b l e  to the public which can be used to estimate with reason. 
able certainty the number of drinks necessary to reach a certain 
blood alcohol concentration 114 These courts also have pointed out 
that a person of ordinary intelligence should know that moderation 
is a simple means of ensuring compliance with a per se 

While determmng precisely how much alcohol one may con. 
sume before achieving a proscribed blood alcohol concentration 18 

difficult. it IS possible to estunale this amount.L16 However, It LS 
much more diflicult to estimate one's breath alcohol concentration. 
Because B test based on breath alcohol concentration can overesti. 
mate blood alcohol mnmntration by as much as 100%,"7 the charts 
and physical symptoms used to d e t e m m e  blwd alcohol levels may 
be misleading in determining breath alcohol concentrations An mdi- 
vidual may correctly determine that two drinks wil l  keep his or her 
blood alcohol concentration under .IO percent but find that his or  
her breath alcohol concentration exceeds .10 grams per 210 liters of 
breath. 

Arguably, the breath alcohol concentration I" Article 1 1 1  is 
high enough that anyone that reaches it will be unpaired. However, 

,'3Sfal. Y Tanner. 472 N E.2d 689, 692 tohis 19MI. Burg Y Munmpst COYR, 
6 7 3  P2d 732, 741 (Cal 19031. RabeM v State. 329 So2d 296 (Fla 19761, Stale Y 

Bock, 357 N W 2 d  29 34 ,IOYB 19841 
1L4Burg, 673 P2d 8 1  742,  Tanner. 472 N E 2d sf 692 
"JTnnnrr 472 N E Pd at  692 
l lgDominirk A Lahmnra. Eiiimaiion ofBlood.Aleohol Canrenliolian, 69 J 

CHrMlCUEOLC 628 $19921 
."See supra notes 75.77  snd accompanying text 
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the problem with Article 111 1s not  how high the proscribed breath 
alcohol concentration IS set, but the uncertainty an individual expe- 
riences in determining his or  her breath alcohol concentration 
Whether the prohibited breath alcohol concentratmn IS set at 20 or 
02 grams per 210 liter of breath, the problem 1s the same, an mdl. 
vidual IS unable to reasonably determine, based on chans,  physical 
symptoms. or other means, whether he or she has exceeded the 
limit. 

Arguably, the mdiwdual driver should bear the risk of deter. 
minmg whether he or she has exceeded the proscribed breath aka. 
hoi concentration. Prudent individuals w~l l  not dnnk any alcohol 
before driving and, therefore. will never mn the risk of violating 
Artrele 111 However, Article 111 does not prohibit driving with any 
alcohol ~n one's system; it only proscribes driving while drunk or 
with a certain blood or breath alcohol concentration Therefare, 
Article 111 notifies individuals that they may drive with some alco- 
hol m their system. The problem with Article 111 is that It may be 
deceptively diificult to tell what this amount is. 

No other criminal offense places the risk of this kind of uncer- 
tainty on the accused. Arguably, speeding. B much less serious 
offense. places a smtlar risk of uncertainty an the accused. because a 
motorist IS guilty of this offense regardless of whether he or she knew 
he or she was travelling above the prornbed speed However, m 
the case of speeding, there  are accurate Indicia which notify 
motorists when they are approaching the proscribed speed, such as 
speedometers and movement relative to other trafic. The uncertam 
ty ~n Article Ill's per se breath alcohol proscription IS the equivalent 
of requiring a motorist to assume the risk of speeding without provld. 
ing her with a speedometer or allowing her to look out the wmdaw, 
but instead only permitting her to estimate speed indirectly, such as 
by monitonng the internal speed of the vehicle's engme. 

Because it i s  deceptively difficult to determine when one's 
breath alcohol concentration has exceeded .IO, It 1s unfair to require 
indinduals to essume the risk of making this determination. This is 
especially true when more accurate measures of an individual's 
intaucation, such as blwd alcohol teats, are available. This unfam 
ness justifies amendment ofArticle 111. 

E. Irrebuttable Presumption 

Dmnk driving statutes are designed ta prevent intoxicated per- 
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sons f rom driiing. based an the premise that intoxicared drirers 
cause traffic accidents ' I 9  Article I l l  prohibits driving with a breath 
alcohol concentration of 10 or s e a t e r  based on this same premise. 
such persons are presumed to be intoxicated and, therefore danper- 
ous This 1s equivalent to an irrebuttable presumption that persons 
wlth a breath alcohol concentration in excess of 10 are drunk 
Cnfartunately, as discussed above. this presumption IS not always 
accurate 

Irrebuttable presumptions vmlate the Due Process Clause of 
the FifthAmendment120 because they improperly shift the burden of 
p r o d  to the accused and prevent the accused from presenting a 
defense l Z 1  However. an overwhelming majority af the Courts have 
held that per se drunk driilng statutes, like Article 111, do not me. 
ate an unconstitutional irrebuttable presumption. The omi t s  have 
drawn a distinction between those statutes which create presump. 
tions that can be used to prove the elements of a crime and other 
statutes, like Article 111, whrch redefine the elements themselves 
Courts generally have upheld the latter tfle ofstatutes 122 

However, log~cally there 1% no difference between an unconsti. 
tutmnal irrebuttable presumption tha t  a person with a certain 
breath or blood alcohol concentration IS drunk and the per se rule 
contained in Article 111 l Z 3  Article 111 mnply avoids the ~ssues sur. 
rounding mebuttable presumptions by malung It a crime for a vehb 
cle operator to have a 10 breath alcohol concentration. 

The courts have upheld per se d i n k  drimng statutes for the 
same reason that lesslatures enact them; they believe that they are 
necessary to effectively prosecute drunk driving cases.L2* Arguably, 
without drunk driving statutes which base criminality on a particu. 
lar blwd or breath alcohol concentration, prosecuting drunk drivers 
would be extremely d i f i c ~ l t . ' ~ ~  Sobriety test8 and other methods of 
proving intoxication are dffieult to  perform and yield uncertain 
results, while blood and breath alcohol rests appear to produce much 
more auantifiable results. 

.W S CONIT amend V 
~z%ndrlromi Montana, 142 u s  510~19791 
!12Coxe Y Stare. 281 A 2d 606 Del Supr 19111. Lester Y State, 320 S E 26 112 
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This i o g x  may justify the per se acceptance of blood alcohol 
tests, which have long been accepted as relatiwiy reliable indicators 
of mtoxmtion. However. the logic does not appiy equally weil  to 
breath alcohol tests, which have always been recognized as less  
accurate '26 

This does not mean that breath alcohol tests are never an BCCU- 

rate measure of blood alcohol Concentration or one's ability to drive. 
they often are. The problem LS that they are sometimes significantly 
inaccurate. For example, if breath alcohol tests significantly overes. 
timate one's blood alcohol concentration or degree of intoxication 
only one percent of the time,lZi the presumption underlying Article 
111 would still be unfair In  this case, the Irrebuttable presumption 
that breath alcohol tests accurately correlate to blood alcohol con- 
centration and degree of mtoxxatim would prevent one percent of 
those charged with drunk driving from presenting a legitimate 
defense 

Article 111 prevents the accused from presenting a defense to 
the same extent as an irrebuttable presumptmn, I t  prohibits semce 
members from introducing evidence that their breath alcohol con- 
centration did not accurately indicate their blood alcohol concentra- 
tion or level of ntoxicatian. For example, If  the accused sttempts to 
introduce evidence that a breath test overestimated hi6 blood alcohol 
concentration because the ratio between his breath and blwd aleo- 
hoi concentration is unusually low, this information will be excluded 
as irrelevant.L28 Furthermore, if the accused attempts to introduce 
evidence that he was not Intoxicated, this BIJO wtll be excluded as 
iirelevant.129 

No other criminal offense IS based on this type of presumption. 
For example, speeding, a much less serious offense, is based an a rel- 

1 2 6 M a m  k Dubavilu. supra now 45, st 12 
12'Studiea mmpanng ~imulfmwus breath and bload almhal tesb have shown 

d e n a t m i  oiover 15% between the two fast T ~ P Y I I .  m B s ip f i rant  number olcaiep, 
tho number a1 individuals who demonstrated thin deviation I" each m d y  ranged 
irom 2 LD 62% slthe individuals tested. The denstion varied greatly dependrng on lhe 
m d y  and the b a t h  resting device used. Mast a t u d m  ahowed ths t  breath test6 
underrslimaled blood slmhol concenlrahona, but an some case& the Ips& overemmat- 
ed blood a l m h ~ l  level Id sf 16 Because mast a i  the studies were msdc under mn- 
trolled eandiliona. mmosnsm under field canditmna undoubtedlv would vield even 
p a m d i a p a r i t y  k t w &  breath and b l i d  alcohol test r&uirs I 2  81 21 6.. rrudy 
indicated that the Breathalyzer materially weiesfimsied blood alrohal level& paten. 

1"Se;Leaterv State, 3 2 0 S E  2d 142, 141-5iCn 1984) 
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ar.vely direct neask remen t  of the un ian ted  cooduc: a r i i i n g  a t  
e w e ~ ~ ~ \ e  speeds, K h x h  causes accidents llo ICspeeding were based 
o n  a n  :"direct m e a s u i e m e n t .  such 8s the internal speed of rhe 
engine. few would argue that motoriits should not be able to prove 
lack of correlation betueen engine speed and vehicle speed in their 
defense Yet .Article 111 does precisely that, It prevents the accused 
from proving that there 1s a lack a i  correlation between the indirect 
measurement, breath alcohol concentration, and the unwanted con- 
duct. intoxicated driving 

Per se drunk driving statutes. l ikeht ic le  111. rely on this pre- 
sumption because breath alcohol concentration IS easier LO measure 
t h a n  degree or intoxication Breath alcohol tests yield results that 
appear to be more accurate. easier to quantify, and less subjective 
than field sobriety tests However, five" the potential inaccuracy of 
breath alcohol concentration as a measure of intoxication, m a r p o -  
ra t ing breath alcohol concentration into per se drunk  driving 
statutes like Article 111 IS Inappropriate This IS especially true 
because blood alcohol concentmtmn, a more accurate measure of 
1 n t 0 ~ 1 ~ a t i o n . ' ~ '  can be measured with relative ease 

c Dlscrrminatlon 

Article 111's per %e breath alcohol proscription discriminates 
against women and minorities because breath alcohol tests tend to 
overestimate their blood alcohol concentrations. Studies have shown 
that breath alcohol tests overestimate the blood alcohol concentra- 
tions of African Americans because they have smaller lung capaci- 
ties and higher brearh-to-blood.alcoho1 Breath tests also 
merestimare the blood alcohol concentrations of women, because 
they have smaller lung capacities and higher temperatures 1 3 3  

generally 
prohibits discrimination based on race135 or gender However. the 
courts have generally found that per se drunk dnmng statutes based 

The constitutional principle of equal 
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on breath alcohol concentration8 do not vmlate this equal protection 
principle '3; A statute like Article 111 uhich is not discriminatory 
on its lace, but only discnmmatary I" its effect. will not violate the 
conatirutional prmc~ple of equal protection unless Canpess intended 
to discriminate *hen it enacted the statute 138 Because there IS no 
ewdence that  Congress had any intent to discriminate when I t  
adopted Article I l l ' s  per se breath alcohol p r o s ~ r i p t m n , ' ~ ~  the 
statute 1s not unconstitutional 

Although this discriminatory impact IS not unconstitutional, I t  

IS unfair Using the speeding comparison again, Article I l l ' s  per se 
breath alcohol proscription would be like measuring speeding based 
on e n ~ n e  speed, rather than vehicle speed, even though studies 
showed that minorities and females generally drive vehicles with 
'higher engine speeds " Although such a discriminatory effect would 
not be unconstitutional, it would certainly give legdators  adequate 
justification to amend the statute. 

Such a discriminatory effect should be especially offensive in 
the military Numerous regulations prohibit discrimination within 
the military I4O Even unintentional discrimination, like that engen- 
dered by Article 111, should be eliminated to the extent possible. 

Article I l l ' s  discriminatory impact could be eliminated by 
reliance on blood alcohol concentration, rather than breath alcohol 
concentratm Because the discrimination results largely From the 
higher breath-to-bload.alcaho1 ratios of minorities and women, blood 
tests would be a nondiscriminatory measure of tntoxication 

D Effect of Drunk Dnving Conoictions in the Military 

The scientific and legal problems with Article 111 are BXBCBP 

bated by the devastating effect of a drunk driving convietion in the 
military. A drunk driving conviction under  Article 111 directly 
impacts a service member's career. because the semce member IS 

13'Br4~mon. 731 P2d at  305 
l"See Washingon Y Dams. 426 U S  229,19161 
1JaH C o w  REP N O  102.966, 102d Cong. 2d Seas 119925. r e p m a d  m 1992 

U S C C A N  1769. 1849. 
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employed by the very organnatmn ~n charge of the prosecution As a 
result, I t  E especially important LO ensure that the mdltaly’s drunk 
driving statute IE fair 

A service member who drives while drunk generally will be 
prosecuted by the military under Article 111 only ~n limited w u a -  
tions. In the United States, servlce members apprehended far drunk 
driving usually are prosecuted in civilian courts. rather than by the 
m1I1tary.’~’ If a serwce member already has been prosecuted for 
drunk driving by a civilian court, he or she ordinarily w11 not be 
prosecuted by the military under Article 111 142 Cansequentlj most 
military prosecutions under Article 111 occur over3eas. Although 
this reduces the impact ofArrtiele 111. it does not elmmate I t  entre.  
ly It IS still important to ensure that  the military drunk driving law 
1s f a r  

The pena l tm under Art& 111 are substantml At a general 
court-martial. the maximum penalty for drunk dnwng under .4rtiele 
111 1s a s i x  months  confinement.  forfeiture of all  pay and  
allowances. reduction to the lowest enlijted grade. and a bad.con. 
duct discharge from the If the offense 1s disposed of 
through nonjudicial punishment under Article 15, UC.\IJ,144 the 
penalties may include thirty dags correctional cuatody.14j forfeiture 

-“Serrice memoeri %%ha m e  apprehended for drunk driung o?posf ordinarily 
are ormecured in sfa:e caurta u h d e  senme members smrehended far drunk d r m m  
on pact a r d i n s r d )  are prosecu ted  before a Uni ted  S t a t e s  magiatrate i udpe  
Memorandum of Under;tand!ng Beiueen  Departments of Justice and  Defenze 
Relarlne fa the lnrecfieafion and Prasecunon of Crimes 122 4nr 1964 

l%lCM. mupro note 18. p t  n, PBTB 35stl If the accuaed haa three final pre- 
Y ~ D U E  ~ o i \ i ~ i l o n ?  adpdged ,&,thin the past year the mi l lmum punishment :r.creaieb 
to one ieer  confinement iorfeirure ofsll pa)  sad  s l l o u ~ ~ e e e ,  

dxhonorable discharge id R C Y 1003 
ed periansl ~ q u w  the r n i l ~ m u m  confine 

Anement far 18 monrhi Forfeiture of a l l  pay and s l l o ~ a n ~ e i .  7 
enlisted made, and B dishonorable diaehsrge id pt IV, para 3 
an oficer B dismiais:. rather than a bad conduct or dishonorah 
ed ~n the maximum punishment for an i  a i  the& offeniei Id R C M 1003 

mted ialdierr ~n pa> grades of 
Officers ma) he rantenced LO 

-*TCMJ BR is ,is8e8 
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of half pay for two restriction for sixty days,"' extra 
duty for forty-five days,"S and reduction to the lowest enlisted 
grade.149 The record of this nonjudicial punishment may be Aled in  
the service member's permanent military record.'jO 

Additionally, several adverse administrative actions are taken 
when a service member 16 convicted of drunk driilng In the Army, 
all officers, warrant officers, and noncommissioned officers convicted 
of or receiving nonjudicial punishment for drunk driving under 
Article 111 must reeeke B reprimand from a general offiicer,161 which 
can be filed in the mdividuafs permanent personnel file.16* In addi. 
tmn, a soldier's on-post or overseas driving privileges must  be 
revoked for a t  least one year ~f he or she 1s convicted of or receives 
noqudicml punishment for drunk driving underht ic le  111.153 

Many of the same adverse administrative actions will be taken 
if a service member is  convicted under  a s t a t e  drunk driving 
statute Therefore, the fairness of state drunk driving statutes is 
also an important consideration However. not all state drunk dn -  
ving statute8 contain a per se proscription based on breath alcohol 
concentration, like Article 111. Furthermore, just  because many 
state statutes rely on the inaccurate breath alcohol concentration, 
does not mean that Article 111 also should rely an it, 

-"Extra du ty  may only be imposed on enlisted soldiers I d  pt V, para 
SblZl'Bl\rl 
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The countelvading argument is that Article 111 should be smi-  
Iar to state drunk driving statutes to ensure that serv~ce members 
are treated the seme whether the>- are prosecuted in state court or 
stationed oversem and prosecuted under Article 111. The per ,e 
breath alcahol proscription R E  added to Article 111 to make it con- 
sistent with m v h m  junsdictions.'jj However, p e n  the devastating 
effect af a drunk driving conviction in the military. it makes sense to 
pattern the military drunk dn rmg  statute after those state stetUtes 
that are most fair The fairest state Btatutes do not c o n m n  a per se 
proscriptions based on breath alcohol concentrations 

As a practical matter.  a drunk  d n v m g  conviction usually 
results in the termination of a service member's career This admin- 
istrative consequence 1s typcally much more devastating for SETVICB 

members than a drunk driving convietion 1s for B cwilian 

VI Amending the Statue 

There are several ways of amending Article 111 to make I t  
more fair. The easiest and mmt appropriate would be to eliminate 
the etatute's reference to breath alcohol concentration, but leave its 
referrenee to blood alcohol concentration intact 156 This would make 
Article 111 fairer because, while blood alcohol eoncentration rela- 
tively directly affect8 one's ability to dnve, breath alcohol concentra- 
tion may have little relation to me's blood alcohol concentration or 
ability to dnve 

Many civilian drunk d n v m g  statutes contain proscriptions 
based on blood alcohol concentrations without a corresponding pro- 
scription based on breath alcohol concentrations Although these 

1rSSie supra n o w  16 and ~ c e o m p a n y n g  text 
156Amele 111 could be amended BE fo l loua ,language to  be oelered I P  craaied 

hyweraon mbiecf to  this ehameruhc- 
out, langvage to  be added is rfaliciiedl 

(11 operates or physically canrrolr any vehicle, sircraft, or ieieel  
I" B reekleri OT vmnfon manner  or r h i l e  impaired by B substance 
described ~n section 912arh) ai this r i f le  martide 112a h)' icontrolled sub- 
rtsncea1. or 

123 nperatec or i s  ~n B C ~ U Q ~  phyiieal emir01 of an) vehicle. amraft .  
or ,,esse1 r h i l e  drunk or when t h e  alcohol cancentration ~n rhe perron? 
blood a IS 0 10 grams or mare of slcohal per 100 milliliters of 
blood. BI shown 
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statutes do not permit defendants to raise inaccuracies inherent in 
blood alcohol testi,  they do avoid the greater problems inherent m 
breath alcohol tests. 

Amending Article 111 to eliminate the breath alcohol reference 
would still permit prosecutors to rely on scientific tests. Prosecutors 
could use blood alcohol tests, which are a much more direct meawre 
of intoxication than breath teats. In addition, prosecutors could stdl 
introduce breath alcohol tests, because they are relevant to deter- 
minmg the accused's blood alcohol concentration.168 

Arguably, eliminating the breath alcohol concentration from 
Article 111 would make it unnecessarily difficult for military prose- 
cutors to establish a prima facie case. The prosecutor would have to 
produce expert testimony to establish the correlation of breath to 
blood alcohol eoncen t r a t i~ns . ' ~~  However, this could be established 
by the police officer who operated the breath alcohol device, assum- 
ing that he or she has sufficient training in the scientific pnneipies 
underlying the test.16o If the police officer does not have sufficient 
training, the correlation between breath and blood alcohol concen- 
trations could be established by other local witnesses, such as physp 
cians or other medical personnel.161 Therefore, eliminating the 
breath alcohol concentration from Article 111 would not place an 
unreasonable burden on the government in dmnk driving cases. 

Another method of amending Article 111 would be to change Its 
per se proscription based on breath alcohol concentration into a rebut- 
table presumption 162 This would place two standards in Article 111, a 

(2) ( ~ ~ ~ i n n e ~  1995): OR REV SIN 5 a l a  o io i i ) (a)  119941, PA STAT AWN tlt 16 
5 37311a1141. !5) (Purdan 19961: R 1 Gnu Lms 5 31-27.21b11l1 !19941. S C. CODE AYN 
5 56.5-29501b)!3) (Law. Ca.ap 19941, S D CODls lED LAWS A \ N  8 32-23-1111 (1995,. 
 TEN^ CODE A m  95 55-10.401 and 65-10-4081b) 119941, W VA CODE I llC-5-21dJ 
11985). 

lSeMOst state drunk d n m g  ~tafutee Lhsf do not cantsin B reference to  a breath 
alcohol mncenfrstion st i l l  allow the prosecutor to  introduce breath alcohol teste to  
prove the blood alcohol enneentration See, eg  , OA. C o a E h N  B 406392rbr 11995) 

LseMCM,supro note 18, MIL R E m  i o 2  
State v. Young, 795 P2d 285. 290 (Haw App. 19901 leemifled operator 

aupemsar af Infaxilyrer was competent t o  testliy about partition eoeficient!. nee also 
United States Y Bowman, 10 C hl R 506, 501 (A.B R 1963) (medical laboratow tech- 
nician testified 88 e x ~ s r l  on resulta oi blood alcohol test he oerfarmedl In the mil). 

LBIMCM, aupro note 18. MIL R. E i m  102 
'ezAnicle 111 could be amended 88 fallows (language tc be deleted IS crossed 

ouf: lsngusge to be added 3% mlicned). 
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per 88 standard based on a blood alcohol concentration and a rebut. 
table presumption based on a breath alcohol concentration 

This bifurcated standard would enable prosecutors to easily 
establish a prima facie case based on a breath alcohol test. It also 
would allow the accused to fully and fairly litigate the problems with 
estimating blood alcohol concentrations baaed on breath alcohol con- 
Centratl0”s. 

The problem with such a bifurcated standard 1s that I t  would 
be unnecessanly complex. Practitmners and court members may 
have difficult, discerning the difference between the per se rule and 
the rebuttable presumption The difficulty IS unnecessary. mnce the 
total elimination ofArt& Ill’s breath alcohol reference, as suggest- 
ed above, would still allow prosecutors to introduce breath alcohol 
tests to demonstrate blood alcohol concentration 

Several states currently hare drunk driving statutes contam. 
mg both per 38 prowsions and rebuttable p re sumpt~ons . ’~~  However, 
none of these smtutes contain3 both a per se  standard based on 
blood alcohol concentrations and a rebuttable presumption based on 
breath alcohol concentrations 165 States unwilling to accept the 

An) perron svbieer to fhls chapter u h- 
, I  operarei or phyaica:ly eaniroli  m y  iehirle amraft .  or / e ~ a e l  

in B reckless or w m t m  manner 01 uhile impaired by a iubirance 
described ~n iection 912arb of ihia title anide 1128 bl Icontrolled sub- 
stances1 OT 

or  >essej uhde dmnk or uhen rhe alcohol concentration in the perion’i 
blood a IS 0 10 grama or more of alcohol per 100 m i l l i l i f e ~ ~  of 
blood, , as shoun 
by chemical ana? \ i~ i  ofthe person’s blood or breath, prmzded that if 0 
pmwn har o bzrcih o l c t h o l  cancentration of 0 10 grama or more of d c o .  
haf per 210 I m r i  ofbreath. fhrs shal l  beprima facia sirdence that his O P  

her blood alcohol con~snfmfion 2s 0 IO grama or mors ofalcohaipri  I00 

chall be punished as a raurt-martial may direct 

. . .  . . . .  . 
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uncertainties inherent in breath alcohoi tests apparently have 
adopted the simpler approach of defining drunk driving offenses 
based on blood alcohol concentrations alone. 

VII. Conclusion 

Article 111'8 reliance on a per se breath alcohol standard is nei- 
ther scientifically sound nor fair. Breath alcohol concentrations may 
have little to do with a person's blood alcohol concentration or 
degree of intoxication. Although the breath alcohol promsian is not 
80  unfair as to be unconstitutional, it  should be eliminated. The 
most appropriate way to do this would be to eliminate Article 111'8 
reference to breath alcohol Concentration altogether, 

Such an amendment should not be made without adequate 
study. Undoubtedly, further inquiry will be required before such an 
amendment is seriously considered. This article is designed to be the 
fust 'salvo" in that inquiry'w 
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TOWARD THE SIMPLIFICATION OF C M L  
SERVICE DISCIPLINARY PROCEDURES 

HDNDRA~LE RICHARD W. Virmis” 

Tk pmcessrng of federal ciail S ~ P U L C ~  odwrse actions 1s o 
hLghly legalistic and complex endeauor. Because this sys. 
tem I S ,  despLte the inooluement o f a  large number o f  
lawyers, stdl  run predominantly by laymen, there are 
numerous procedural pitfalls for the unwary which do not 
f w t h e r  the Interests of just ice .  Simpl i fxa t ion  of  the 
adverse action p m c e s ~  is needed to ensure fmmess to both 
federal agencm and federal employees olrke. 

Th’s article prouides a framework for understondmg and 
eualuatmg the problems with the current system, and pro- 
poses changes calculated to make the e iv~ l  sewice discipli- 
nary syatem more '‘user friendly," while bringmg about 
f a m r  and more predictable outcomes, that will further the 
interests of all parties, and the public. 

I. Introduction 

Disciplining of civil service employees is a management func- 
tion. However, the current laws’ governing diacipline2 of employees 
are complicated and highly legalistic. Mast federal managers are not 
lawyers, nor are the union oficmls who represent most employees in 
this system. Accordingly, many agencies are forced to use attorneys 

*LL M I  Labor Law, The George Washingtan University Satland Law Center. 
J D , i i ith h i g h e s t  honors,  Rutgers Universiry School of Law-Camden. B A 
Oeorgetaan Umverilfy The author 18 an Admmntrmve Jvdge wrfh the United 
States Meent Sysremr Ratemon Board, Aflanta Repanal Ofice Before ha appornt- 
ment an m a h m a t r a t w e  Judge. the author s e m d  bath PS a cnilian attorney uith 
the Department of the Army and as an e c w e  duty Army Judge adraate The /lewd 
expressed are aolely thow ofthe aurhor and do not pu’pmi to reflect the thnlvng of 
the Merit Systems Pmtection Board 

I5 U S.C 9 7501. 3 C FR pw 752. 1201 (1996) 
%In e m 1  demce parlance the term “adverse aerion” 18 used to refer to &iclph- 

nary a c t m i  Ulat include 01 _e more ienou8 than iuspens~m far more than 14 day8 
Sea 5 C FR 8 732 401(8) (19951 Svih adverse a c f l m d  are, generally, B p p d a b l e  t o  
the Merit Systems Protection Board IMSPB OT Board) 5 C 
(1995) The term “miciplinary acw~n’is &en used to refer to d 
WIOYB rhan ~ u b p e n m n  far 14 days or lesa In thie article. rhe rerm diriiplinari 
aehon d e r 3  u, all forms of driripline againat a federal employee 
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as agency representatives, even though that lunction was prev~ously 
performed by personnel specialists. Many employees are likewise 
farced to retain attorneys to ensure that their rights are idly pro. 
tected. Attorneys will always he involved in significant or complex 
cases and, even in the most routine cases, representation by attor- 
neys IS in the best interest a i  both sides. But the elm1 service disci. 
plinary system should not he so complicated that  attorneys must be 
involved in every action 

T w o  hypotheticals w ~ l l  introduce the problem. In the first, the 
complicated and legalistic rules work an injustice an  a iederal 
agency In the second hypothetical, the rules work an injustice an a 
federal employee. 

The first hypothetical concerns the  strict rules oi pleading. 
Simply put, the rules of pleading in disciplinary actions are stricter 
than those used in the criminal justice system for criminal charges. 
Because the pleading IS done by laypersons, uniair results are not 
uncommon and this hypothetical demonstrates the point powerfully: 

Hypothetical One 

A, an employee of the Department of Agriculture, goes to 
the office on a Saturday and removes a government com- 
puter, taking it home B, As superasor, goes to the office 
on Sunday and discovers that A s  computer is missing. He 
calls the police to report the mmsing computer. The police 
examine the sign in sheet for the weekend and discover 
that A was the only agency employee to go to the office an 
Saturday. The police go to  A's home, and ask him about 
the missing computer. He admits that  he has  it, and turns 
it over to the police. On Monday, B issues a notice a i  pro. 
posed removal to A, alleging that on Saturday, 'You Stole a 
computer belonging to the agency." A makes neither an 
oral or written reply to C, the deciding official, concerning 
the proposed action. C sustains  the  charge, and A 1s 
removed from the civil serwce. A appeals to the Ment  
Systems Protection Board :MSPB or Board). At the heer- 
ing, A testifies that he was only bcrrowing the computer 
to write a term paper far an evening college course he was 
taking. A explains that he had previously '%omwed" the 
computer for that purpose and always brought it back Lc 
the office early Monday mammg. The Board's administra. 
tive judge coneludes that A was a truthful wtness  and 
that he did not have an intent to permanently deprive the 
agency a i  the use and benefit of the computer. 
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The agency's personnel specialist was not a lawyer and did not 
know the legal distinction betaeen theit and wrongful appropria- 
tion Therefore. he drafted the charge LD simple. laymen's term- 
that A "stale a computer" Unfortunately for the agency, however, the 
Board has held that, to sustain a charge of theft, the agency must 
prove that the employee intended to permanently deprive the owner 
of the use and benefit of the property3 Therefore, p e n  his factual 
findings. the administrative judge has no choice in Hypothetreal One 
but to reverse the employee's removal Furthermore, even though 
'%mowing" government property for personal use IS also wrong, the 
agency cannot rely on  this The Board has held that an admmistra- 
tive judge cannot change the nature of the charge that was alleged 
~n the notice oi proposed r e m 0 v d 4  When an agency has not alleged 
lesser-included oflenses. it would be improper for the Board to con- 
sider them s Thus because our naive personnel specialist also failed 
to allege that A had misused his government computer, A probably 
cannot be found liable Surely, such an outcome does not promote 
the eficiency of the federal senice 

What IS remarkable about Hypothetical One 1s that had A been 
charged criminally with theft of the computer and oflered the Same 
defense, he could have been convicted of the 1esaer.included ofTense 
of "wrongful appropriation '' In  contrast to c i w l  service law, no 
requirement in crimmal l a w  exists to specifically allege lesser- 
included offenses.' Why must charges in c i n 1  semce law be drafted 

(Set Fneae v DepLYtmeot of Justice, 45 M S P R 210, 214.15 11990). Where the 
reehareetenrairon of the charge ~ m p a e s  stricter proal requiremcn~1, however. the 
error may be hamlesr Id 

SNuel rd .  50 M.S.P R , at  151 

_ .  . 
'Under rhe R d w d  Rules ofCrimina1 Proerdurr. the defendant may be iound 
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with more precision than charges in criminal law where the poten- 
tial sanction is far greater7 

The second hypothetical concern8 application of the Board's 
s t r ic t  t ime l imits  and confusing aspects of the Whistleblower 
Protection Act 

Hypothetical Two 
A, a white employee, 1s B branch chief. B ,  an African. 
American employee, is m A's branch. B is applying for a 
vacant branch chief position A goes to division chief C, 
who is the selecting afflicial far the vacancy and A's boss. A 
tells C that  B is an outstanding employee who should be 
seriously cansidered for the vacant branch chief poshon. 
C responds by using racial epithets to  describe B and 
states that he will never promate a black to a branch chief 
position. A has never cansidered himself to be a whistle. 
blower, but is outraged. By c's blatant discrimination. A 
goes to the agency's EEO office to disclose C's racial ani- 
mus and intent to discriminate. By the time he leaves the 
office, A considers himself to be B whistleblower C learns 
of A's disclosure t o  the EEO ofice and ic furious. In retali- 
ation, C falsely tells D, C's boss, that  A threatened to 
assaul t  him. Based on this  t rumped u p  charge, A is  
removed. A applies to the Office of Special Counsel, 
(OSC), who investigates retaliation based on whistleblaw- 
ing. After two months, A has still received no reply, 

A's hope for justice will be short lived. When A complained to 
the EEO office about C's discrimination, A engaged in protected 
EEO activity? but retaliation based on EEO activity is not whistle- 
b l ~ w i n g . ~  Sooner or later, the OSC will inform A that  It cannot help 
him. By the time A seeks to file an EEO complaint or to file an 
aDDeal of his removal with the Board. his comolaint and a m e d  will 
belikely dismissed as untimely filed.lD 

iTitle VI1 makes i t  an unlawful emplaymenf practice lor any employer IO d m  
eliminate against an employee "becauee he hae made B charge, testified, assisted. or 
participated I" any manner ~n an mreatigatmn, proceeding, m hearmg under this 
t i t l e  " 42 U S  C 5 2000e.3'al "Parimpat~an m m y  manner'' has been broadly con. 
strued and would sppesr to  protect an employee who diselaae% ta the BE0  aN~ce rhat 
a ~ u p e r v m r  has dmriminated againsr B coworker based on race SI.. e g , Bmmm 
LIUDER\VIU SCsLrl & PAUL GROSEKLY, E Y P L O n I E I T  DISCRILII \ATI~  Liiw 535 12d ed 
19901 That Title Ill plarss the bsme obligations on federal 8s m pr~vate employers IS 
generally accepted. MeKInne) Y Dole, 765 F2d 1129, 1129. 1138 n 19 iD C Cir 19851 

'Ganiale~ Y Depmmenr a i  Haurlng and Urban Development. 64 M S.P,R 314. 
317 i l S W  ~~ ~ ~ 

IOAn appeal 10 the Board must be filed during the period bennnmg on the day 
after the effective date af the ~ r m n  bemg appealed and endmg 30 days after the 
efleetivi date 5 C FR 5 1201 22. An individual must bring allegatmns o f d a c n m m a -  
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In my mew, the processing of civil service disciplinary actions 
can and should be simplified to eliminate the inpstiee in these hypa- 
theticals and the many other problems created by the undue com- 
plexity of the civil service law. 

11. Develop a "by the Numbers" Procedural Guide 

Despite the federal government's myriad publications, there is 
no single "by the numbers" procedural guide to amst a personnel 
specialist or manager to prepare a disciplinary action against a fed- 
eral employee." In my view, the Office of Personnel Management 
(OPM) should prepare such a manual now, and need look no further 
t han  the Department of Defense's Manual for Courls-Martd12 
(Manual) as an illustrative model 

In looking to the Manual as a model for the OPM to emulate, I 
am not suggesting that civil service law be made more like military 
law. Rather, I commend the Manual as a model because it is a goad 
example of a well-written, comprehensive, by the numbers, proce- 
dural rule book for a legal system. The Manual is understandable to 
l a p e n  and is routinely used by commanders and enlisted legal 
clerks, who-like agency personnel specialists-are not attorneys. It 
contains codifications of legal principles written in plain English and 
model specifications far virtually every type of charge imaginable. 
Therefore, i t  serves as much a guide book as i t  does a rule book. 
More importantly, experience has shown that the Manual works. 

I believe strongly that civil service law also needs a compre- 
hensive procedural guide book, bottomed, of course, on civil service 
law principles rather than criminal law principles. This type of 
guide would leave plenty of room for lawyers and judges, while pro- 
viding nonlawyer managers a tool to do what managers have histori- 
cally always been allowed to do-to take disciplinary action against 
an employee without undue fear that the action will fail because of 
some technicality. 
tion-mcludmg refabation tlam+to an a g e n q  EEO eound~lor within 45 dwvs of the 
date ofthe alleged disirminaroni act 29 CER 9 1614.105(a)i21 Based on my expen- 
en=, LT i d  unlikely that the OSC would notify yi&mduda that It could not help them 
m suff~ienf rime for them to m e l y  file either an appeal fa the Board 01 an EEO (om- 
p l m f  The S p i a l  Counsel could. however. mdependently "pmd~cute" the prohbited 
personnel practice of dmenminstim before the MSPB and seek "mm&\'e achon" for 
the employee 5 U S  C. IS 2302ib)(1). 1214(bX21 

))The OPM previ~us ly  published II well.wntten and useful handbook, see 
HOW- J As- & WUUM C JACKSON, REPRFs~TNo TWE AOPUCI BEFORE M 
L ~ E O  STATES MERIT SYSTEMS Fxommro~ BO- (1934) Although the handbook 
would pay for ibe l f l i  it prevented an agency from loaing even a m g l e  removal achon, 
the OPhl &d not keep it updated and It LI now oYt ofprint 

%l*hll?J FOR coIRTs-M*Rm. u- STATES (1995 ed j 
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Because no plidelines for the drafting of charges comparable to 
those contained ~n the Manual exist in civil sewice iaw, cons,derable 
htlgation results over whether an employee has been correctly 
charged, and with what the agency is required to prove to preva~l. A 
case in point concerns the decade-long attempts of the Department 
of the Army to remove Philip Hillen, a member of the Senior 
Executive Service, for sexual harassment. When the Army removed 
Mr. Hiilen on a charge of '"sexual harassment" in 1985, it was not 
dear whether the charge was brought lor nolating Tltle VI1 which, 
a t  the time, required proof of B serious effect on the psycholopal 
wellbeing of the vietiml3 or for violating the Army's own regulation 
concerning sexual harassment, which did not contain this require- 
ment I4 The Board resolved the ambiguity in favor of the employee 
and found that the Army was required to prove B violation of T& 
VI1.15 

Nearly ten years later, the  United States Court of Appeals for 
the Federal Circuit ruled that the Board erred m requiring proof of a 
serious effect on the psychological wellbeing of the victim under 
Title VI1 l6 Clear guidelines on how to charge B vidation of internal 
agency regulations could have prevented the disastrous Hillen iiti- 
gatmn. 

Like the Manual, the guideboak that I propose would set forth 
model specifications. While an agency would not be required to use 
the model specification. use of the specification would ensure both 
that the appellant was an proper notice of the charge, and that man. 
agement knew precisely what it would be required to prove 

For example, the discussion of the charge of unauthorized use 
of government property mlght provide a s  follows: 

Unauthorized use of government property. 

Use of this charge: This charge is recommended for situa- 
tions when an employee uses government property for 
personal use without authority. 

"An agenq may require more s tnngnl  standards of behinor of ~ f r  employees 
than that requrad by h f k  VIII. .% Camells Y Unllrd States Portal Semce, 816 
F.2d 633, 613 [Fed Ca. 1981) 

W e e  Hillen Y Deparrmmt si t h e h y ,  3 1  M S PR 453.162 11987) 
L6Soi lOng v Hillen. 21 F3d 1572, 1580 (Fed Cir 19%) 
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Greater offenses.'i This charge is a lesser-included offense 
to the charge of theft of government property 

Lesser-included offenses. None. 

Model specLficatton. On [insert date] at [Insert location of 
offense1 you used government property, to w t .  [Insert 
description of propenyl, for personal use without authority. 

Elements. (11 the appellant used the government property 
alleged; (2) the use occurred at the date and place alleged; 
(3) the appellant used the property for personal reasons; 
and (4) the use of the property was not authorized by the 
appellant's supermrs. 

Although this may seem obvious, the absence of this type of 
guidance currently causes confusion and burdensome litigation 

In Burroughs L. Department of the Army,1a the appellant w8s 
charged with "directing the unauthorized use of Government materi- 
als, manpower and equipment for other than official purposes.''lS 
The agency based Its charge an the appellant's instruction to an 
agency machinist to fabricate B part that w m  allegedly to be used 
for an agency project. On appeal to the Board. the administrative 
judge sustained the charge, finding that the work s t  ISSUB had been 
done for an offic~al purpose, but had not been authorized. The Board 
affirmed the administrative judge's initial decmmn.20 

In  Burroughs,  the  United States  Court of Appeals for the 
Federal Circuit (Federal Circuit) reversed, holding that the Board 
could not Split a single charge into several independent charges and 
then sustain one of the newly formulated charges, which represent. 
ed only a portion of the anginal.21 The Federal Circuit found that 
the original charge included, among others elements, that the use of 
the government property was unauthorized and that the use was for 
other than an official purpose The Federal Circuit held that because 
the aeencv had ~ r o v e n  anlv one of these reouired elements. the ~, . 
entire charge 

-.Current Board practice does not allow far lesser-included offensee This arti- 
cle will later disevri my propmsl that  lesser-included offenses be permitted Because 
there 16 no dtatutov bar t o  coniiderafion o i  lesser-mcluded offenses. this chanre 
requires only senrhle apphcatron a i  e x ~ n g  law and ~ e g u l a t m n  

'916 F2d 170. l i 2  Fed Cir 19901 

Alfd at 172 
22fd The Federal Clrcult contrasted the iacra a i  the case ulfh the r~ tua tnon  

uhere more than one event or factual specification 10 set out to  %upport B single 
charge Sei id In that  s ~ r u a t i ~ n  it absened praaiaf m e  01 more, bur nor d l  of the 
~upponing  ipeiifivsrioni % o d d  be enough to  ~ u i t s i n  the charge The appeal before YE 
preienfi  such a iituarion 
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Had the type of guidance I propose been available to the 
agency in Burroughs, the elements of the charge would have been 
clear and unambiguous. Moreover, there would have been no qua. 
tion that the appellant was an adequate notice of them. 23 

A guidebook on drafiing charges would also expedite discipli- 
nary actions. Many agencies now require that  charges drafted by a 
personnel specialist be reviewed by the agencys legal ofice because 
of the pitfalls inherent in the present system. Charges drafted based 
an model specifications, however, generally would not require legal 
review because their legal sufficiency would not be in doubt. In sum, 
the work involved in development of such a guidebook would, like 
the Manual, quickly pay for itself.24 

111. Allow Lesser-Included Offenses 
As seen in Hmothetical One:5 because an agency is unable to 

bring lesser-included offenses, it must be more careful when draft- 
ing the charges to a diaciplinary action appealable to the Board than 
a prosecutor needs to be in drafting criminal charges. 

Why doesn't the Board allow lesser-included offense? The first 
mention of lesser-included offenses in a Board decision occurred in  a 
thefl case. In Major v. Department ofthe after determining 
that the administrative judge erred in finding that the agency had 
failed to prove an intent to steal, the Board added a footnote stating 
"since the agency only charged appellant with theft, any other or 
lesser offense may not be considered."" The Board cited no authori- 
ty for this bit of obiter dieturn. Nor did the Board explain why lesser 
offenses may not be considered Nonetheless, the Board and its 
administrative judges applied that stray foatnote.28 

The logical import  of t he  Federal  Circuit 's decision in  
Burroughs also bars Consideration of lesser-included 0ffeenses,~9 

%lthough lack of adwuate ~ O T L C B  was DOL at mne YI Bumughs ,  I t  IB m many 
caws appdiled to the  Board. An employee mum be given sw~f ie  nome of the reawna 
for B propased adverae action. see 6 us c. 8 7513(b)(ll, and the charges m the nobce 
must be eat f m h  y1 sutXeient detail to allow the employee to mahe an informed reply 
Bmok v. Comedo, 399 F.2d 523,526 (Fed C u  1993) 

%2nminal charges pwarrd by nonlawyers under the M m u d  OTP renewed by 
Iavyers Mare action is taken on tha charges. 

15S~a mpm notes 4-6 and m o m p m p g  ten 
=31 M.S.PR 283 (1988) 
V d  a t  265 n.1 
'BPaielrod Y Department of Justice, 60 M S PR 456, 466 (1391), afid aub 

%'ea supm note8 18-22 and secompanfmg ten 
nom., IGng v Ralelrd, 43 F3d 6M (Fed Clr 1994) 
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because the Federal Circult condemned the Board for splitting B sin- 
gle charge into several independent charges As with the Board. the 
Federal Circuit does not explain what evil it seeks to prevent by har- 
n n g  consideration of lesser offenses 

The prohibition on the Boards consideration of lesser offenses 
makes little sense when one considers that  the agency's deciding 
official can consider lesser- included offenses. I n  Weaver L. 
Department of the deciding officml did exactly what 
the Board had done in Burroughs; the deciding official split a single 
charge into a series of independent charges with common elements 
He found the appellant not gurlty af the greater offense, but SUE- 
tamed a lesser charge. The administrative judge in Weaver appiied 
the then recently decided Burroughs decision and reversed the 
agency action 3 1  On petition for review, the Board reversed the 
administrative judge and held that the agency's deciding official can 
consider 1esser.included offenses The Board reasoned that  the 
admimrtrative Judge had erred because Burroughs did not suggest 
that the agency could not split its own charge.32 The Board did not, 
however, attempt to draw a reasoned distinction between considera- 
tion of lesser offenses by B deciding official and such consideration 
by one of the Board's administrative judges. 

In my view, no valid distinction exists. The Board should he 
permitted to sustain a lesser offense d the appellant 1s on adequate 
notice of all the elements of the lesser charge. Obwoud); It would be 
inherently unfair to  allow the Board to sustain B charge that was 
never alleged.33 In that  situation, the employee would not h a r e  
known what he or she was expected to defend against In contrast, 
consideration of lesser offenses is not unfair when the employee has 
been apprised of the elements she must defend against 

I see no basis for the insistence of the Board and Federal 
Circuit that review of an agency disciplinary ectmn be limited to the 
"four corners'' of the agency's onginal charges While the Board and 
practitianere certainly refer t o  Board appeals as an appeal from B 
particular "agency action," the Board conducts a de no00 re vie^ of 
the factual and legal questions presented by such an action. As one 
of the Boards first decisions noted 

%lareaver. the Board will not su~rain en a~enc) a m o n  based on charges that 
an agency could have pmperl? brought but did not Naielrod v Deparrmenr a i  
Justice. 50 M 3 P R  466 453.61 119811, afrd .rub n o m ,  Kmg \, Nezelrod, 43 F3d 664 
(Fed Clr 19941 
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It 1s the  Board's decision, not the agency's. that  consti- 
tutes an "adjudication" (5 U.S.C. 5 120b(a)(l)) which must 
be articulated in a reasoned opinion providing an ade- 
quate basis for review by a Court afAppeals. . The mere 
fact that the agency's decision is appealable to the Board 
does not limit the Board's scope of review to that  of an 

Thus, if disciplining an employee for misconduct promotes the effi. 
ciency of the semee, the Board should be able to affirm such dmw 
pline notwithstanding that  the misconduct was a lesser offense to 
that imposed by the agency, provided, as stated previously, that the 
employee concerned was on adequate notice of the misconduct s t  
issue. 

Allowing consideration of lesser offenses also saves 6 c a m  go". 
ernment remurces. Under current practice, If an agency erroneously 
chargee an  employee. it lases the  ease on technical grounds. To 
guard against losing on a technicality, m m e  agencies conduct 
lengthy investigations and develop a comprehensive record before 
even proposing disciplinary action. In  other words, the accused 
employee gets two hearings: one m front of the agency and another 
in front of the B o a d s j  

This practice makes little sense. Appellants should certainly 
have their "day in  court," but not twice. Nor should an agency that  
unsuccessfully pursued a greater charge be forced to reinstate an 
employee guilty of a lesser offense, just to later remove that  employ- 
ee. Furthermore, an agency should not be farced to ~ v e  up, leaving 
in place in the federal work force an employee likely to have commit- 
ted serious misconduct These results do not promote justice. Rather, 
it  only serves to reinforce the type of legalistic machination that  
holds the cnil semce's legal sydem out for public ridicule and leads 
to the perception that it is Impassible to fire civd servants. 

Congress can correct this situation by amending Title V to leg- 
islatively overrule Board and Federal Circuit decisions that preclude 
consideration of lesser-included offenses. Failing that, I believe that 
the OPM can accomplish the same result by regulatory change. 
Chapter 75 of Title V authorizes the OPM to prescribe regviatiom to 
carry  out the purposes of the l e @ ~ l a t i a n , ~ ~  one of which 18 t o  remove 

appellate COUTt.34 

34Parkker Y Defense Logstics A ~ m w ,  I M S P R 506-18 119801 
lhhn agmw may prowde an employee a hearmg in place ai. 01 ~n addman to a 

wil len  and mal Tepl) 6 U S  C 5 7513le) Srr also 5 C FR 5 752 4041g) Most age". 
CES do nor aEfard empluyees these a d d x m a i  procedures 

3635 U S  C 5 7614 119961 
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or suspend employees for such cause as will promote the efficiency of 
the sexiice.37 

IV Develop Summary Judgment Procedures 

In federal ciwl practice, growing concern over cost and delay in 
civil litigation has focused increased attention on summary judg- 
ment procedures as a vehicle to implement the just, speedy, and 
inexpensive resolution Of Iitigation.36 Title V gives an appellant a 
statutory right to a hearing before the Board.39 Like civil practice 
generally, a certain percentage of cases brought before the Board are 
friVOlOUS or do not involve material issues of fact. Unlike the federal 
courts and other legal systems, however, the Board has no mecha- 
nism to dispose of these frivolous cases or of cases that do not pre- 
sent material issues of fact. 

In C w p i n  V. Deportment of Commerce,40 the Federal Circuit 
heid, after looking .at the legislative history of the Civil Service 
Reform Act, that the Board cannot dismiss an appeal based on sum. 
mary judgment procedures. The Federal Circuit relied heavily on 
legislative history The Senate bill contained B summary judgment 
procedure while the House bill did not, and the conference adopted 
the House version." 

#'id 5 7513 
3aWiiliam W Schrarrer. e t  a1 , The Analysis and Decision of Sumrnny 

Judgmel .Motions, A Monagmoh on Rule 66 of fha F e l d  Rules of Ciod Pmeadurr, 
1 3 9 F R D  441, 446 11992) 

% U S  C 9 77011aXlJ 119951 
'O732 F2d  919, 922 (Fed Clr 1984) 
*.Id The conference eommnfee repon which accampanmd the  C i d  Semee 

Reform AB 18 BQ fallawn 

APPEALS TO THE MERI? SYSTEMS PROTECTION BOARD 
RIGHTTOAHEARING 

The SENATE BILL prondes that an employee LQ entitled W an 
evidentiary heaivlg before the Merd Systems Roreerm Board "dens a 
motion for evmmary demion I P  manfed Amotion for dvmmary dffision 
shall be granted ~f the presiding o&er derides that there m e  no genwne 
and material ismei of fact rn dispute. The presiding officer may p m d e  
for dmovery and oral repre~enratmn of VIWVI at the request of either 
parry, mconneclmnw~th  a svmmarydecisian 

The Havie amendment eontans no p m ~ i ~ i o n  for summary dew 
a m  It pronder that an empioyee has a nghc ta a hearing before the 
MSPB far whch a tmmCiipt will be kept and the n g h t  to be represented 
by an attorney or other remesentatwe 

The conference substitute I" section i i O l ( 8 J  adopts The House 
pmv~aion QO That the employee is entitled to B hearvlg on appeal to the 
>lent Systems Proteetmn Board The hearing may be w i v e d  by the  
emplO(.W 
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While I will not quarrel with the Federal Circuit's reading of 
the legislative history of the Act, in subsequent ease3 the Federal 
Circuit has restrictively interpreted an  appellant's statutory right to 
a hearing An administrative judge may, for example, deny an appel. 
lant a hearmg as a Sanctmn for failure to respond to an order to file 
prehearing submiss1ons.42 Additionally, a n  administrative Judge 
need not conduct a hearing on a threshold iurisdictional issue when 
no material issues of fact exist.43 

Congress should amend Title V to afiord summary judgment 
procedures ~n Board practice modeled after Federal Rule of Civ i l  
Procedure 56." A hearing where there are no material issues of fact 
LJ an expensive exercise for federal agencies that pmwdes no SWL- 

etai benefit However well intended Congress's desire to aflord every 
appellant a hearing might have been, hearings with no material 
~ssues of fact are little more than a cruel hoax an the appellants. 
These hearings only raise the appellants' hopes, but cannot possibly 
affect the outcome of their cases. Furthermore, It is a waste of 
money in a time when governmental resources are increasingly 

Same may argue that the statutory right to a hearing deman- 
strates the importance that  Congress places on the rights of federal 
employees and affords disciplined federal employees an important 
venting process Still,  summary judgments m e  commonplace in 
Umted States District Court and routinely concern matters of the 
utmost consequence to both litigants and society, such 8 6  litigation 
under Title VI1 of the Civil Rights A ~ t . 4 ~  While commentators have 
severe ly  criticized the frequent use of summary judgment.46 I 
believe that neither the Board nor federal agencies should continue 

scarce 

Id iriting H R REP N o  95.1717, 95th Congr. 2d Sera. 187 11978). rrpnnfrd dn 1976 
U S C C A N  2723,26711 

4 2 L r  A h l b q  v. Department 01 Heslth end Human Sruices,  804 F Z d  1236. 
1243tFDd Cir 19861 

WII Manning Y Ment Syatema Protection Board. 742 F2d  1424. 1421.28 
(Fed Clr 1964). 

"In federal civil C M ~ S ,  the court may grant summery judgment only "if the 
pleadings, dewailma. m s w n  c mtamgatoner. and admlssrms on file. together 
with sITidavlu. if any, ahow that there u no genuine msue or mafend faef and that 
the manngpany IS en t i t l d  bjudgment 86 a matter of l a w "  C ~ l ~ t e x  Carp Y Catrett, 
477 U S  317, 322 119861 (quotmg F E D .  R Clv. P 56icll M e n  dffiding B motion for 
summayludgmenl ,  the court may not weigh the emdence c delemine the truth or 
the matter, but simply must determine whether there w an ,glue for trill Andeman v 
Liberty Lobby. Inc, 4 7 1  U S  242, 249 11986) 

'142 U S  C N 2000a17 11994). 
'%e gcnrrolly Ann C. MeGmlcy, Ci tdulou Courts and thr Tortured ndag 

The Improper Use of S v m m y  Judgment tn ntlr VI1 and ADEA C~JII. 34 B C L. 
REV 203 I19931 
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to be burdened with conducting wasteful, unnecessary hearings in 
clearly frivolous appeals or cases which present no material issues of 
fact. Indeed, in Arnett v .  Kennedy,47 the Supreme Court has held 
that, while a federal employee has a property interest in his or her 
employment and must receive due process before termination, due 
~ ~ O C ~ S S  does not necessarily require a full evidentiary hearing. 
There is enough meritorious litigation to go around in American 
societv without a hollow review of a meritless challenee to a nerson- - .  
ne1 action. 

I? Excuse an Employee's Delay Due to Selection of the Incorrect 
Forum 

Depending on the circumstances, an employee who has been 
disciplined might be entitled to seek relief in any number of forums. 
While these numerous avenues of redress might appear benevolent, 
the employee must choose where he or she files with great care .  ks 
seen in Hypothetical Two, an employee with a meritorious claim who 
picks the wrong forum to seek redress might get no relief a t  all. 
Indeed, the general rule in MSPB practice is that  an employee's 
decision to seek redress in other forums does not excuse a late filing 
with the Board.'g 

An appeal to the Board must be filed within thirty days efier 
the effective date of the action being appealed.49 If an appeal is late, 
the Board will wuve the untimely filing only where the appellant 
shows good cause50 for the late filing.sl 

Many employees file late, however, because they sought redress 
elsewhere. Presently, the Board does not care, and has consistently 
declined to find good came when the appellant has sought redress m 
other forums The Board has dismissed appeals as untimely where 

+'94 S Ct  1633,1645-46 (1974) 
'Wnmrnm Y Department ofJu8uce. 63 M S PR. 436,433 (1394) 

the employee! 
C F R  88  1201 12, 1201 22(c! The appellant bears the bwden of p m f  on 

the timehnes~ mue by preponderant evidence Id $ 1201 66(8!(21 
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the employee previously had sought redress by: (1) seeking assis- 
tance from members of Congress;j2 (2) filing a civil action in United 
States District Court;53 (3) filing a disability retirement application 
with the OPM,64 and (4) filing a grievance.66 

I see no rational basis for the Board's harsh stance. M e r  all, 
the Equal Employment Opportunity Commission's regulations allow 
an employee to pursue an otherwise untimely EEO complaint5S if 
the employee had mistakenly appealed to the Board a case over 
which the Board lacked jurisdiction.6lwhy can't the Board adopt as 
flexible a position, given the tremendous complexity of the currently 
system? It can. The Board recently amended its regulations to 
increase the time limits for filing an appeal from twenty to thirty 
days58 and it could easily adopt a regulation that allows administra- 
tive judges to waive untimely tiled appeals where the appellant used 
due diligence in seeking redress elsewhere. The due diligence stan- 
dard would protect the agencies from hawng to defend against old 
appeals where appellants have sat on their rights, while protecting 
those appellants who have sought redress of their grievances from 
having their claims dismissed because they were confused as to the 
proper forum in which to proceed 

VI. Conclusion 

A simpler, less legalistic approach to employee discipline ulti- 
mately helps both sides. Neither agencies nor employees should win 
appeals on technicalities, but cases should be decided an their mer- 
its. Simplif,6ng the civil senice disciplinary Bystem is in the public 
interest. American taxpayers deserve competent employees and fed- 
eral agencies must be equipped to separate those employees who are 

'2Waldon v Department of the  Army, 63 >IS P R  478,479 (19941 
55Carney v Veterans Adrmnistration, 51 M S P R  314,315-16 (1991). q d ,  976 

P2d 747 Fed Cir 1992) (Table!, een donied, 113 S. CT 999 (1993) 
"Damsv D e p a r t m e n t o f t h e h y ,  9 M . S P R  215,216-17(19811 
S5Ydin v Urvted Sfates Postal Service, 42 Y.S P R  282,285 (19881. 
5eT0 timely file an EEO complamt. 8" employee musf generally seek EEO 

~ o ~ n e e l i n g  w i t h  45 days of the date of the matter alleged IO be dmcrimmatory 29 
C.FR % 1614.105Ia)(11 

5'Id. % 1614.302(a)@I sta tes .  
If a pereon tiles B mued erne appeal with the YSPB mstead of B mved 
c m e  complaint snd the MSPB ditimases the  appeal for junsdicnond 
reamnp., the agency shall promptly nonfy the mdmdual in anting of tha 
right to contact m EEO munbelor wi thn  45 days of iffeipt of t h e  notm 
and Lo tile m EEO eomplamt 
JBEffectwe June 17. 1994. the time for filing an appeal IO the Board was 

Increased from 20 day8 to 30 days following the effective date of the action bemi 
appealed L e  59 Fed Reg 31,109 (1994) (edified at 5 C F.R B 1201.22(b1 (1995)). 
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not. The changes I propose accomplish that result, while not  dewat. 
mg one lata irom the principle that employees threatened with disci. 
pline receive lair notice of the charges against them, and a full and 
lair opportunity to defend agamst those charges 
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WHICH SIDE ARE YOU ON? 
TRYING TO BE FOR LABOR WHEN IT'S 

FLAT ON ITS BACK* 

REVIERTD BY MAJOR ELIZBETH DIVECCHIO BERRIGM** 

Organized Labor. Have you ever wondered what exactly that 
phrase means? Does It still exs t  in the 1990~1  And even if it does, 
should It? Organized Labor. The Mineworkers, the United Steel 
Workers a f h e n e a ,  the Brotherhood of Teamsters, the United Auto 
Workers. These are the  ' b g  guns" that make up organized labor; 
with their noble causes and their  dwindling membershipe. In  
today's environment of closed mills, emall businesses, and union 
decertifications, why would any lawyer  eve^ want to become a labor 
lawyer and represent organized labor? In Whzh Stde Are You On?, 
author Thomas Geoghegan attempts to answer this question, not 
only for the reader but dm for himself 

Mr Geoghegan 1s a graduate of Harvard College and H a n a r d  
Law School. His involvement in the labor movement began in 1972. 
His segue from college student to organized labor was not based 
upon any romantic, passionate moment in time when he realized 
this was a cause that  called to him Instead, Mr Geoghegan'e jour- 
ney into the world of labor began, probably in  the same way that  
most journeys begin, because of a soured romance. His roommates 
convinced him that  instead of sulking over a lave lost, he should 
drive to Pennsjlvama for the weekend with them and be an observ- 
er m B mineworker's election. 

This mineworker's election turned aut to be the  result of a 
prominent national story in 1972. This particular election was a 
remn of the 1969 mineworker's election. The reason for the remn 
was that the elected president of the 1969 election, Mr. Tony Boyle, 
allegedly ordered the murders of his opponent, Mr. Jock Yablonski, 
and his wlfe and daughter. 

' T H O X ~  GLOCHLCLU, WHICH SIDE .Am YOL Ov? mnhi IO BE FOR L m o ~  W H E ~  
IT'S FUT 011 ITS BACK [New York The Penguin Group 19921.26i psgis, $11 00 lkaft- 
E""Pll ~~ . 

*'Judgeiduocare GeneraPr Corps Emfed States Army Currently asmgned 88 
Chief, Legal Asrlcfance a i  Headquaners. I Carpa and Fnrt Lewis Washingon This 
book r e i m  was written 8s part of rhe wntlng requirement far the 44th Graduate 
Caune. The Judge Adbocare GeneraPr School, C'naed States Army, Charlotteiwlle. 
Vlrginla 
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The murders came after the 1969 election. an election rhat hlr 
Bode  iwn but which Mr Vablonaki attempted to protest After Mr. 
'iablonaki's murder, a group of rank-and-file miners formed a group 
d i e d  hlinera for Democracy IXIFDi which persuaded the Labor 
Depaitrnent to Ale suit and ovenurn the 1969 election results In 
November 1972. the new electmn began and !bk Geoghegan with 
h e a i l  heart. went to  Sheridan. Pennsylvama, to be an obeerrer for 
the 31FD 

I t  w a s  d u n n g  the  few shor t  days  in She r idan  t h a t  hIr 
Geoghegan developed a love-hare relationship with organized labor 
As he spoke to the miners who came to vote, poor old men accompa- 
med by their old t iny WIYBE,  he began t o  understand the pasamn 
that consumed these people. Or more accurately stated. he began t o  
appreciate t h e  ha t e  t h a t  they held for Tony Boyle' Because 
Sheridan and other amail communities had so fen workers 11.e I few 

Boyle paid little attention to them. Consequently after 
s of norking ~n the mines, the miners and their families 
ea3 were made to subsist an a pensmn of approximately 

thirty dollars a month la  pension which M r .  Bayle negotiated:. 

41r Geaghegan nrites that what affected him the most was not 
the miners, but rather, their uive.. He mites,  "I was affected by the 
way they wanted revenge, a terrible Ukrainian blood revenge on 
everyone. revenge on the cornpames revenge on Boyle. even revenge 
an the Union, for having left them there to die. on S30 a month'' 
This began Y r  Geoghegan'r od?esey into organized labor, an 
odyasey borne out of B small group of mmeiuorkera in a small town 
m Pennaylwma, their quest for justice and their femy wire6 

The best way to describe Mr Geoghegan's book 1s that you feel 
a i  though you are reading someone's diary, replete with anecdoteE 
And it  is through these different experiences tha t  the author 
becomes mrngued w t h  the labor movement. 

In  the early chapters. his writing mitially appeared disjointed 
hlr Geaghegan would begm a thought and. without really cornplet- 
mg it. seemed to go off an a tangent. Yec, moving past the initial 
chapters it becomes e%ident that  Mr Geoghegan has written his 
book in such a way that it is as if he 1s sitting a c r o s ~  the table from 
you. engapng )ou m conversation. He seems to answer the reader's 
questions as hie story move3 from page to page, episode to episode. 

Mr, Geaghegan chronicles the labor movement's history, its 
boom dunng the 19605 and 1970s and Its demise dunng the 1980s 
He dlicusses his career that  began as a staff attorney for the United 
\ h e w o r k e r s  (UMTVI a t  the URIW headquartere in Washington. 
D.C He has He then moved t o  Chicago, where he still practices 
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represented a variety af union locals of the United Steelworkers, the 
Brotherhood of Teamsters, and the Brotherhood of Carpenters 

Throughout his practice, Mr. Geoghegan 1s never really com- 
fortable with being B labor lawyer. He discusses in the book his 
internal conflict of being B member of the upwardly mobile while the 
seamy world of organized labor calls to him. He writes that: 

I live near Lincoln Park, on the Xorth Side of Chicago I 
eat pasta, I jog, I do all that 1s required of me, and I pass 
like anyone else. I could pass as a management lauyer. 

But  I am not: I do not know what I am. I belong to 
another world, too. It is the anti-world. The black, S U I -  
furous, White Sox anti-world. The South Side The secret 
world of organized labor. 

Mr. Geoghegan captivates the reader with this sense of humor 
and delivers one humorous account after another vividly depicting 
hi8 life with the union and its members. 

A majority of his book deal8 with the 1980s. a time when labor 
began to decline. As a result, Mr Geoghegan recounts tales that  
often concern frustrated union members who were denied their pen- 
sions because of a company's bankruptcy, or disgruntled members 
who felt abandoned by their own unions. Mr Geoghegan describes 
these emotionally charged topics in such a way that the reader can- 
not help feeling sorry for these workere Yet, the reader undoubted- 
ly wdl smile or chuckle uncontrollably at the humor Mr Geoghegan 
tactfully injects into these disheartening situations. 

One af the stories that  Mr. Geoghegan recounts concerns a 
United Brotherhood of Carpenter's local that  he  represented. In 
1986, the International Umon placed the Northwest Indiana District 
Council [NIDCI (composed of five local unmns1 into trusteeship A 
trusteeship occurs when a lower or subordinate body such as a dis- 
tnct  councd temporarily loses the right of self.gouernment Dunng 
trusteeahip, the union members cannot vote and the International 
Union makes all the decisions. 

Once the International Union placed the NIDC in trusteeship, 
it doubled the eouncil'~ aasessrnent, a form of dues, from two to four 
pement of the members'mcome. It removed the elected officers and 
placed a new man, Joe Msnley, ~n charge. Joe Manley, in turn,  
appointed the business agents for the locals. The end result w a ~  
that the International Umon controlled the locals, and their mem- 
bers had little or no input. 
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Shortly thereafter a t  a meeting, Willie Shepperaon B former 
member of the International Union staff, began to detail far the local 
union members how the lnternational Union had taken over ali the 
local and district counc~Is. Apparently, the International Umon had 
lost over S95 m~llion of Its general fund in bad investments and 
assumed control of the local unions to increase the assessments to 
build revenue. The officers of the International Union knew that 
their bad investments and loss af the general funds money would 
most certainly play against them in the upcoming 1991 convention. 
Consequently, t o  avoid being thrown out of office. they stripped the 
members of t hen  voting rights and appointed a "trustee,'-such 88 

hlr Manley-at each council who, in turn,  appointed rhe business 
agents who held the voting rights 

At this same meeting. after Mr Shepperron spoke, 3lr. Manley 
attempted to address the members but was unable to justify the 
International Umon'e actiwties Mr Geoghegan describes the fal- 
lowing humorous and compelling exchange between one of the mem- 
bers and Mr Manley a3 Nr. Manley addressed the group 

[Manleyl aaya. almost begeng, "Look. you tell me \rho ?ou 
want as your business agent, and I l l  appoint them 'I 

Harsh laughter 

Five rows m back of me, a millwright stands up He 
walks halfway to the front, and says. in a shaky voice, 
"Joe Manley." 

Manley looks a t  him 

"Joe %lmley,' he says again. 

T h a t ? "  

"Do you know what Thomas Jefferson stands for?" (Now, 
the man 1s not drunk, although he's clearly had a beer or 
two1 

Yanley says, ' C h  . . . I don't get your question " 

The member says again,  elowly, "Do you know what 
Thomas Jefferson stands for?" 

Manley thinks about It. "KO I' 

'Well, Thomas Jefferson . . . stands for all men are created 
equal . . and for . . . and for . . NOT 
FUCKING THE PEOPLE " 

and for liberty 

Everyone cheers 
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On reading this passage, the reader does not know what to do first, 
laugh out loud or stand up and cheer! 

The most inviting aspect of !&Rich Side Are You On? 1s that it is 
a realistic account of labor unions, yesterday and today A reader 
unfamiliar with unions and their members may read the book and 
think that Yr. Geaghegan embellishes his stones. However, I can 
attest that this is not the case. There is no exaggeration in his stories 

I grew up in  Pittsburgh, Pennsylvania, the "Steel Town." My 
dad was B member of the United Steelworkers ofAmerica from 1947 
until he retired m 1994. He started out working in the steelmills. 
In 1969, he became a staff representative far his local. He ultimate- 
ly became a subdirector of a district. 

With this background, I was able to relate to the stones con- 
tained in Mr. Geoghegan's book. My family and I lived through 
many of the same expenenees. His writing ie 80 vivid that, when I 
read about his first experiences with the labor movement, he trans- 
ported me back in time to when I was eight years old and evepone 
WBB ta lking about Jack Yabloneki's murder. (Pi t tsburgh 18 in 
Allegheny County and borders Washingon County which is where 
the murders occurredl. It was astonishing to me that someone out. 
*>de of Pennsylvania, not a member of the United Mineworkers 
Union, knew about this "local" murder. 

His accounts of the rise and fall of the labor movement aleo 
impressed me. His writing seemed to ask the same questions and 
reflect the same fears of thme who lived through the rise and the 
downward spiral of the unions Readers who have a connection with 
the labor movement will undoubtedly empathize with the people Mr. 
Geoghegan write8 about-those who have lost their jobs, their pen. 
sians, and their ability to survive. Everything and anything that  
these people ever knew was taken away from them; sometimes 
overnight, 

Mr. Geoghegan is, without a doubt, a goad storyteller. He gives 
all af my father's f r i e n d s w h o  still come to my parent's home and 
sit on the front porch during the spring and summer and talk about 
the "good old days"--a run far them money. What makes hi8 book 
special is the constant struggle that  he faces--a yuppie lawyer, who 
eat8 at all the right places and goes to all the right parties, but who 
just  cannot seem to escape his own idealism and liberalism. He 
believes m the individual and the right to vote and this is what corn 
pels him to represent the union members 

Recently, I found a n  old clipping from a 1969 United 
Steelworkers o f h e r i c a  newspaper that recounted an interslew of my 
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dad. The article discussed what the union means t o  people One of 
the issues that my dad d i m m e d  wm the 'younger generation." He 
said that "they don't know why unions were started. Times have 
been so good they don't know the history of what unions have done 
to eliminate the hornble conditions that  existed at one time in the 
open shop-workers had no rights and getting a job and holding 
onto it was a matter ofpartiality, religmn and nationality." 

Which Side Are You On? sttempta to inform the younger gener- 
ation not only about the haws and whys of the union's beginnings, 
but, also what happened to the unions of today. Through his effec. 
Live use of humor and humility, Mr. Geaghegan both informs and 
delights the reader about a subject that can be frustrating and hope- 
less. 

Anyone who has a connection with organized labor will want to 
read this book and remember, sometimes pensively and other times 
jovially, the good, and the not 80 goad, old days. For readers without 
the benefit of growing up in a blue-collar neighborhood, this book is 
a must Mr. Geoghegan will take you on sjaurney that you will not 
soon forget. You will easily understand why 1IPnteh Side Are You On? 
becomes a question far which we all do not have an exact answer. 



19951 BOOK REVIEWS 403 

THE MYTH OF REPRESSED MEMORY: 
FALSE MEMORIES AND ALLEGATIONS 

OF SEXUAL ABUSE' 

R E ~ E U Z D  BY CAPTAIN HOLLY OGRADY COOK.. 

In January 1989, Eileen Franklin sat in her family room with 
her two-year old 60" in her arm38 and her s k y e a r  old daughter on 
the floor playing with friends. Eileen'B daughter asked her mother a 
simple question. When Eileen looked at  her daughter to answer the 
question, Eileen suddenly remembered that  she 6aw her father, 
George Franklin, brutally rape and murder her eight-year old best 
friend twenty years earlier. What triggered Eileen's flashbacks of 
this rape and murder after two decades? Haw detailed w e  her 
memory? How reliable was it? What evidence existed to corroborate 
her memory? Is corroborating emdenee neeeasary? These are some of 
the perplexing questions raised about repressed memories in the 
book, The M y t h  of Repressed Memory: False  Memories  and 
Allegations ofdezual Abuse.' 

Renowned research psychologist and memory expert, Dr. 
Elizabeth Loftus, and wnter, Katherine Ketcham, cleverly m e  cases 
like Eileen Franklin's to enlighten the public on what repressed 
memories are and how therapy can influence them. According to Dr. 
Loftus, people who believe in  the concept of repression have faith in 
the mind's ability to defend itself from emotionally overwhelming 
events by removing certain experiences end emotions from conscious 
awarene88. Months, years, or even decades later, when the mind is 
better able to cope, the mind dredges these %pressed memories'' up 
piece by piece from their murky grave. 

. _  
"Judge Advocate Generah COTS, United States Army Written when assigned 

a8 a Student. 44th Judge Advocate Omcer Graduate Course. The Judge Advocate 
Generals School. United States h m y ,  Charlolfemlle, V>r&+ma 

Loftus and Me. Ketcham s180 wrote WITNESS FOR THE DEFENSL THE 
ACCUSED, IHE EITWITNEB~, m n  THE E ~ L P E R T  WHO PLT MEMOW ON TRw (St. Martin's 
Press 1991). See Fred L Borch, 1Cltnesa /or ihr De/e.ae, 134 MIL L REV 243 (1991) 
(book remew) Additionally, Dr. LaErvs has un i ten  numemw other books and articles 
on memori and eyewansas testimony She hks testified in hundred8 of eoun eseea 

Genersh Schml United States k m y l .  
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Dr Loftus 1s a skeptic of the theory of repressed memories She 
does not dispute the memoiies of people who have lived for years 
with dark secrets and oniy find the courage to discuss them in the 
supportive emironment of therapy People can push those memories 
out of their mmd, but they do not forget them. Dr Loftus only quea- 
tmns the memories commonly referred to as "repressed"-memaries 
that did not exist until someone went looking for rhem. She, along 
with other skeptics, look a t  the malleability of memory and ask for 
evidence and corroboration that a person can consciously repress 
their memories until the mind LS able to cope. LVithout such proof. 
she asks, how can anyone be certain that these long-lost memories 
represent fact and not fiction7 

Dr. Loftus describes memory as a reconstructive process I" 

u,hich a person can add new details thereby changing the quality of 
the memory Therapmts must be Sensitive to this reconstructive 
process and to the fact that they can bring thew own biases into the 
therapeutic envmnment I f  they are not. therapists can uninten. 
tionally contaminate the therapeutic enmronment and the memories 
of their patients Dr Loftus maintains that she IS not trying to 
attack therapy by making these observations She LJ merely trying 
to expose the weaknesses of therapy and to suggest ways to improve 
It 

Many of the cases discussed m the book started when a female 
adult walked into a therapist's ofice iooking for help for specific 
problems [for example, eating disorders, depression, nightmares, 
reiationship problems) Initially, the patient had no thoughts of 
abuse. The therapist suggested that something in the patient's chdd- 
hood might be responstble for the current problems and helped the 
patient to search her background for the root of the problems If the 
patient claimed that she could not find anything, the therapist told 
her that she did not dig deep enough. If the therapist asked the 
patient if someone had abused her and the patient smd no, the ther- 
apist told the patient that she was in denial and should keep lwking 
in that direction. Gradually, the patient found repressed memories 
of child semal abuse 

Therapists use specific techniques like suggestive questioning, 
dream work. journal writing, hypnosis, and group therapy to help 
p a t m t s  search thelr backpound for the root of their problems. 
Through these techniques, therapists can unknowingly Lmplant 
memories in the minds of highly impressionable indimduals who are 
lwking for answers to their problems. Once these Indimdual find the 
answers in their memories, they may not be able t o  distinguish 
between their Rbncated memories and their true memories. Eileen 
Franklin's case ~llustrates these concerns. 
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%hat triggered Eileen's flashbacks7 That depends on who you 
ask Eileen reported that she remembered the murder while she Sat 
with her chddren m January 1989. However. Eileen's brother said 
Eileen confided to him that she had visualized the murder while she 
was m therapy and under hypnosis. Later, Eileen changed her story 
about being hypnotized and asked him to confirm that the memory 
had come back to her in a regular therapy session. Eileen's sister 
testified that Eileen told her that the memory returned in a dream 
shortly after Eileen went into thempy. 

How detailed was Eileen's memory? How reliable was It? When 
Eileen told her story to detectives in November 1989, she remem- 
bered specific details and word-for-word conversations. Three days 
later, the detectives arrested her father for the murder. Eileen's 
repressed memory from when she was eight years old became the 
only evidence against her father. At the preliminary hearing SIX 

months after the arrest, Eileen's amount of the murder had n u m w  
ous additions and subtractions. Dr. Loftus, who the defense called as 
an  expert witness, claims that the changes in Eileen's story confirm 
what researchers already know about the malleability of memory. 
"Over time, memory changes, and the more time passes, the more 
changes and drstortions one can expect. As new events intervene. 
the mind incorporates the additional facts and details, and the o r i s -  
nal memory gradually metamorphoses." 1 

The changes in Eileen's memory during thme SUL months were 
perfectly normal to Dr. Loftus. But haw much did Eileen's memory 
change during the twentyyear period of alleged repression? How 
much did Eileen actually remember and how much did she incorpa. 
rate after conversations, newspaper reports, and television reports 
of the murder? Everything Eileen told the detectives matched the 
information printed ~n newspapers, even the  information Eileen 
added and subtracted before the preliminary hearing. At  the trial, 
she did not provide any new information. Dr. Loftus and other 
defense experts told the jury that memory fades with time and lases 
accuracy. However, despite this expert testimony and the lack of cor- 
roborating evidence, the jury convicted George Franklin of Rrst- 
degree murder.3 

Eileen Franklin and other indivtduals recalling repressed 
memories clearly believe their new-found memories But what I f  
these individuals derive their memories not from facts, but from 
dreams, fears, or desires? What If there IS no way to prove that the 
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memories are true7 These allegations can destroy not only the mdl- 
i t dua ls  making them, but 8180 their families and the jndiv,duals 
accused of rhe abuse 

The authors use actual eases to paint a s,mpathetic picture of 
how diffbcult I t  1s far those accused to understand why the allega. 
tmns are made and to prove that nothing happened The authors 
mention that when patients reveal theu memories m therapy, thera- 
msts encourage them to accept the memories 8s real If anyone asks 
the  pa t i en t s  to prove t h e  abuse,  suppor t e r s  of t he  theory of 
repressed memories frequently say that patients are not responsible 
for proving that someone abused them and demands for proof are 
unreasonable. One therapist believes that the memories themselves 
are proof enough.' Another believes that If months or years later 
patients discover that  they were  wrong about the details, they 
always can apolog~re and set the record ~ t r a i g h t . ~  Unfortunately, as 
the authors convincingly demonstrate through examples, the harm 
occurs once the patient a c e u ~ e s  someone and It usually cannot be 
corrected George Franklin's mnilctmn illustrates this point. 

George Franklin has been ~n jail since the ~ o n c l u s m n  of his 
1990 murder trial. In 1995, a United States  district court  judge 
reversed the conilction againat him concluding that "the risk of an 
unreliable outcome in this trial IS unacceptable."6 As a t  December 
1995. prosecutors still were deciding whether to retry hlr Franklin 
The Las Angeles Times quoted the prosecutor who ong~nal ly  tried 
the case as saying, "Let's be honest. ~n the five years since the eon- 
iictmn, there IS a whole lot more skepticism about repressed memo- $' If the prwecution does not retry him, George Fianklin will be 
released after sewing more than five years of his sentence-but his 
life will never be the same. 

Dr. Loftus's background as a researcher and expert on the 
workings of memory 16 critical for the discussion of repressed memo. 
n e 3  Most of these memories involve some type of chdd sexual 
abuse, but the debate 1s not about the reality or horror o f  child 
abuse. The debate is about memory. Dr Laftus has  conducted hun- 
dreds of memory-related experiments with thousands o i  subjects. 
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She has molded peopie's memories. prompted them to recall nonexis- 
tent Items. a n d  even implanted false memories ~n people's minds. 
making them believe m events that  never happened All of her 
experiments prove that memory IS malleable and susceptible to sug- 
gestion. Accordingiy, uncorroborated memories that suddenly exist 
after someone suggests them makes those memories highly ques. 
tionable 

Despite their admitted skepticism in the theory of repressed 
m e m m e s ,  the authors s t n w  to  present the ISSUBS surrounding 
these memories ~n an objective way. They conducted hundreds of 
interviews with accusers and accused, therapists. lawyers, psycholo. 
@s, psychiatrists, samologmts, crmmologists, and law enforcement 
personnei. They also researched numemu8 books and articles on the 
subjects of memory, trauma, therapy, and recovery The resuit IS a 
welhwitten book that  provides an excellent and balanced overview 
of the debate between the skeptics and the supporters of the theory 
of repressed memories. 

The book IS divided into thirteen chapters Seven chapters 
explain 9pecifie cases involving repressed memories and the results 
of each case The authors alternate the other JLX chapters between 
the case studies in an effort to elaborate on (1) memory m general, 
( 2 )  techniques for recovering repressed memories; (3)  arguments 
made by both sides in the repressed memory debate; and (4) con- 
cerns about therapy. The authors identify numerous references both 
in the body of the book and in a separate section at the end of the 
book. As B result, this bwk IS an invaluable reference toal for any 
attorney faced with a e w e  mvolnng repressed memories. Although 
somewhat scientific and very detailed, the loacal use of stories to 
explain fully the concept of repressed memory maker the book easy 
to read for any person interested in haw memory works. 

While The Myth of Repressed Memories presents  a good 
overwew of whether unsupported repressed memories are credible, 
It clearly concludes that  there should be evidence to corroborate 
these "found" memories. Otherwise, no way exists to determine the 
veracity of the newfound memories and avoid the heanache caused 
by false memories and false allegations. Most of the people ~n the 
book accused of abuse adamantly maintain that they are innoeent 
and that  the recovered memories are false. Some accused do not 
believe that their family members would lie. therefore, they claim 
that they do not remember abusing anyone. The authors do not cite 
any cases invalvlng repressed memories, corroborated or uncorrobo- 
rated, where someone admitted their guilt 
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Several rewews done on The A h i h  of Repressed ,Wemop ? w e  
been very ievorable H o u e ~ e r .  one re i iew raised concerns that this 
book and others like It 'wil l  once again silence women and men from 
speaking-and being believed--about very  real abuse. and will cre- 
ate a new breed of experts who w ~ l l  once again presume to know the 
tmth  'q This same review also painted out that Dr Loftus did not 
reference a scientific study that she copublished ~n 1994. "LIln the 
study, which would appear t o  conrradict the title of her own book, 
more than half oi the 105 \romen questioned a t  a substance abuse 
center reported having been seaualiy abused as children. and almost 
a fifth oi  that group reported a period of total forgetting. after whlch 
them memories returned ' ' lo 'There are also other s t u d m  involnng 
repressed memories not  cited m the book, mcluding one released 
after its publication. that Dr Loitus says "shows that remal abuse 
experiences that happened at a young age can be iorgotten."" While 
the absence of any reference to these studies LS worth noting, it does 
not affect the overall utility or purpose of the book. Repressed mem- 
ones are still the subject of extensive debate and a thorough grasp a i  
the issues involved is ~rit ical  to participating ~n or understanding 
the arguments made on both sides 

The theory of repressed memories 1% gaining increased atten- 
t m  not only m the scmtlfic community, but also ~n the legal com- 
munity, States are chansng  their statute oilimitations to accommo- 
da te  these c a ~ e ~  l 2  Prosecutors are charging people based on 
repressed memories, and at  least one defense counsel has raised the 
issue ~n a military ~ourt .mart iaI . '~  Additionally, plaintiffs are ram 

w& & ark the memter wherhir her i w n g  indicated that she already had made UP 
her mind about g ~ l l f  and whether the lert immy had somehow 'Ynggerd" B prenausly 
repressed memory 01 lemal sbuir Lhar she had not diwlaied on inifid l o l l  due I d  at  
654 The mihlsry judge denied the n o u o n  end ihe appellate cour t  afirmed Id  
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ing the issue in civil suits against therapists and hospitals where 
parents and former patients allege that the therapists coaxed the 
patients t o  remember memories of sexual abuse that  may or may 
not have 0c~ur red . l~  Those who find themselves involved in any part 
of a repressed memoly case will want to read The Myth of Repressed 
Memory That is the fastest and easiest way to became thoroughly 
familiar with the conflicting expert opinions and interesting studies 
surrounding the issue 
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THE ABUSE EXCUSE 

AND EVASIONS OF RESPONSIBILITY* 
AND OTHER COP-OUTS, SOB STORIES, 

REIIEIVED BY J THO\US PARKER.. 

Lawyers, It has been suggested, were the leading eacial ECIW- 
tist8 of the Middle Ages.' In modern times, Lt Seems that the grow- 
ing number of ta lk  show hosts h a r e  staked out  that  territory. 
Although he does not claim to be working a t  enher a social 01 politi. 
cal scientist, in The Abuse Excuse, Alan M Dershonitz rakes aim at  
the current m~suse of legal concepts, such as mitigation and jua td -  
cation, ~n an effort to regain some of the ground that the pop theo- 
rists and their kin have seized 

'The abuse excuse" is really B catchy phrase for a whale host of 
recently spawned eyndromes. perceptions, defenses. and excuses. In 
essence, an "abuse excuse'' 1s more narrowly recognized a3 "the legal 
tactic by which criminal defendants claim a history of abuse as an 
excum for violent retaliatmn''2 In its purest form. the abuse excuse 
manifests itself when, with any transgression, there E an accompa- 
nying retart (supposedly goad reason) that responsibility should not 
rest squarely on the shoulders of the wrongdoer In other words. to 
offer up an abuse ~ X C U E ~  is to seek t o  blame someone else or some 
set of circumstances for one's own crimes or other problems. 

Before examining the particulars of this idea. it 16 helpful to 
examine certain fundamental  not ions about criminal defense. 
Dershowitz finds that our legal system has traditionally recognized 
three general groups of excu~es First, there are those excuses that 
amount to absolute defenses or justifications such as the defense of 
self.defense. .b the author reminds us. "The law prefers the life of 
the defender to that of the aggressor'" These defenses or excuse8 

THE ABUL EXCLEC L\D OTHER COP-OLE SOB STORIES, 
w 8Borron Litt le .  Brawn & Co 19948, 311 pages #hard- 

m e r )  
"Depuf) Prosecuting .Afforner, Ofice of the Yanderburgh Caunrv Prosecutor 

Evanruille. Indiana Currenfli a i i imed ae an 
Individual Mobilrration 4ugmenlee.  Office a i  the Staff Judge Adiocate l O l r t  
Arborni Diviiian IAlr.4sasult, & Fon Campbell Fort Campbell Kentuck: 

~ M L L F O R D  Q SIBLEY P O L ~ T ~ C U  l u ~ i i  A\O I D C O L O C ~ E I  A HISTOBY or PoLiTlCU 
TmUGHT 205 '19701 

~ D L R I H O W T ~ ,  supra note *. 81 3 
"Id at 8 

Ma>ur, United Stater Army Reserve 
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justify otherwise aberrant conduct both legally and morally. Sext, 
there are those e x c u m  that  extenuate. Accidental killings fall into 
this category and, while the actor may be morally culpable, he IS not 
usually held to be criminally responsible. Finally, there are mitigat- 
ing excu~es.  Here, a full investigation into the circumstances will 
indicate that  the actor's conduct IS blameworthy but to a lesser 
extent. By example, this category of excuse may work to bring in a 
canvietion for manslaughter rather than one for murder. This type 
of excuse also may result in less severe p ~ n i s h m e n t . ~  

Abuse excuses are the  i lkginmate offspring of these recog- 
nized, traditional concepts and they carry the lineage to an extreme. 
In illustrating this premise, Dershowitz risks being branded as 
politically incorrect because he chooses the battered woman syn- 
drome 8s one of his favorite topical ideas with which to take issue 
Perhaps a more fundamental criticism would be that while he beeme 
to doubt the efficacy of the battered woman qvndrome, he does not 
describe Lt6 elements m any great detail.6 Regardless, the relative 
merit of the battered woman syndrome is not what Dershawitz 
focuses on Instead, his attention is limlted to how the battered 
woman syndrome has been used in court  

In the courtroom, Dershowitz finds that certain female victims 
of spousal abuse have successfully countered charges of msault and 
even murder.7 In these eases, the basis of the defense claim is that 
the defendants should be acquitted for their own acts of violence 
against their chief abusers because of the prior assaults to which 
they have been subjected. 

To best understand Dershowitz's ultimate concern with this 
defense, the reader should, nonetheless, have some basic under- 
standing of what the battered woman syndrome 16 and Borne notion 
of what a battered spouse experiences Because the experience iB 
generally cyclical in nature, one could describe it from any point, but 
it is easiest to describe from the point where the woman is battered. 
When that  happens, she may or may not leave the abusive partner. 

' I d  st 9-10 Dershowitr does not treat the three types of excuses with the 
same detail as would be the case with tradmanal legal scholarship. Compare WAWE 
R L*FI\I & AuSTlh W SCOTT, Jn, 1 Css.ra\rwr C R I M ~ ~ U .  Lw 573.696 (19861 He 
obseivea. however. that "Itlhsae dlrtlnctlana 1, between ~ustaficahans. excuse8 and 
mnigalians.1 are not always auseepfible to  neat c~tigmzafmn." D E R S H O U ~  suupra 
note., at 10 

Q e e  LILORE WALLER Tni BATTERED W ~ U I  11979) 
BDerehowifi IS, however. more deacriptne of ths  cyclical neru~e of abuse when 

he recounts that vietims of abuse often b e o m e  abusive and perpetuate violencs in 
that way Dershomrz suilm note * at 6 

'Id at 16 
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If she doe* not leave, i t  1s typical for the violent episode to be fol. 
lowed by a relatively enjoyable period of r e c a n c h a t m  where the 
abuser intones that the awaultive behavior wdl not return. The 
peaceful interlude LS typically short lived and the abuser ultimately 
commits another violent assault Far economic and ather reasons, 
the victimized spouse 1s seemingly unable to break out of this cycle 
and away from the abuser. 

With this pattern in mmd, Dershowitz's chief complaint with 
the use of this cycle in cowt  concerna the idea that the victim 
remains in this cycle because of what has been called "learned help- 
lessness ' I 8  He asserts that a person 16 not helpless If capable of B 
premeditated act of wolence and he  counter^ with the story of John 
and Lorena Bobbitt to illustrate this point. 

Wh~le the Bobbitts' sordid tale 1s probably familiar to most of 
us. Derzhomtz recounts that  Mrs. Bobbitt had suffered for some 
time at the hands of her husband, John. Ultimately, she alleged that 
he  r aped  her and  t h a t  she reacted by severing his penis.9 
Dershonitz, however, finds 11 important that John was asleep and 
posed na immediate threat at the time of Lorena's attack. He eon. 
dudes that if she had been raped, then Mrs Bobbitt's clear course of 
action \*as to report the matter to the police and, a8 was done, see to 
it that her attacker was prosecuted for the ~ f f e n s e . ' ~  Her vmdica- 
tian vested. then, in the family and criminal courts." Ultimately. to 
Dershomtz, Mrs. Bobbitt may very well have been the victim of 
spousal abuse On the other hand, she was not in a poshon where 
violent self-defense wae necessary when she chose to disfigure her 
husband In D e r s h w i t z ' s  estimation, M r s .  Bobbitt's actions 
amounted to a common, wanton act of \engeance.12 Dershowitz 
maintains that using the battered woman syndrome as an e x c u e  
when the battered spouse commits an  assault merely lemtimnes 
retaliatory violence and perpetuates wolent behav~or . ' ~  
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To Dershowitz, other ramifications of the abuse excuse exist 8s 
well. Dershowitz asberte that  "the abuse excuse 1s a symptom of a 
general abdication of responsibility by individuals, families, groups 
and even natians."14 Abuse excuses also represent "a modern.day 
form of vigilantism."lfi This is true not only of the attacker an trial, 
but may also be said for thosejuries who would ignore the law and 
accept an abuse excuse.16 Defense counsel learn that  "when nelther 
the law nor the facts are an [their] client's side, [tal argue abuse "li 
Next, with an abuse excu~e,  blame is shifted away from the accused 
and toward the victim when, for example, a vjietimized spouse retali. 
ate6 and is criminally When we apply the abuse 
excu8e to the scenario of an attack made bv the abused individual on 
an abuser, the result may be that  two dangerous people avoid crimi- 
nal sanetion.19 

Another important outcome of abuse excuse6 15 that they may 
tend to perpetuate certain stereotypes. Aa to battered women, 
Dershawitz notes that  to accept that a battered defendant had no 
other option but to lash out is to also accept that she did not have 
the ability to leave and the power to draw the abusive relationship 
to a close. This serves only t o  perpetuate the idea that women are 
weak, helpless, and lacking in Dershowitz observes 
that  the vast m a j m t y  of battered women do not respond to being 
battered by committing cold-blooded acts of vmlence.21 

Y d  at 4 
!Lid 
lald at 5-6. I?, 21 inveic~getmg those factan that may moovate a j u r i  and 

those events that ereate popular perspectrver le  beyond the scope of rhla rev~ew 
Dershawitr posit8 that the mdinaw person hears frepuently abaut tales of sbuae 
Hence, he eoncludea that jurors may be mare reeeptlve t o  those stories uhen they 
come into the C O Y I T ~ O ~  Id at  46 IT might be that the erplanat~an 1% even mare 
simple Again. 8s Derrhoraz points aut, several farms of exmsei have been alive and 
=ell within our C D U I ~ I O O ~ P  for sometime Perhaps. the modern iteration of theee 
legal n o t m a  %re e a b m  for Isy~umrs  to understand than the campier and ra rdy  
i n s t m m m  about relstwsly abstract eoncepfa such 88 extenuation. mlflgattan. and 
the hke. Juror resellom to  nmsl defenses may mmply be a W B )  a i  comlne to grips 
with horrible events Perhaps juries 81% $0 h u n m  10 hear both sldes of a story  that  
even  any explanation they will tend t o  vote for acquittal On the other hand, ~f LJ 

paisrble t o  eondude that there id something desperately pop- 
ulation's undersanding of our criminal justice system Ir LQ ~nterestlng to  note that B 
recent ~ 1 1  indrceier that OJ Simpson M'ke Tjson. end mn)e Herdtngrank among 
the top twenty most admired athletes See This Weebb Stgn Thhoi the ~ p o d ~ p s e  Is 
upon Lis. SPORTS I L L U S T ~ A ~ O .  June 6, 3996. st 22 

with the 

lBld at  19. 
lQId at 17. 
gold at  30, 63 
V d  at 30. 139 The same can be bald of thole who have suffered racml sex". 

SI, and other forms of abuae 
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In another of Dershowitz's examples, one defendant successful- 
ly defended her charges of drunken driving and assault by using 
another excuse. She asserted that premenstrual syndrome caused 
her to absorb alcohol more quickly and to become quite hoetile 
toward her arresting officer and even the Breathalyzer machine 22 
Dershawitz finds that allowing this defense serves only to legitimize 
another repugnant, stereotypical conclusion about women.23 

Derahowitz provides fur ther  argument for his idea about 
stereotypes when he examines the smalled "black rage" defense. 
With this particular syndrome, he finds that  it has been asserted 
that disparate social condition8 have left certain members of minari- 
ty groups full of rage which, unfortunately, 18 released from time to 
time, through acts ofv&nce.24 Derehowitz believes that  validation 
of this  excuse serves to  justify fear  of cer ta in  racial  groups. 
According to Dershowitz, another part of the backlash includes the 
bolstering of racist arguments for stiffer sentences for members of 
those racial groups who commit crimeszj In this regard, abuse 
excu~es 'hndercut the credibility of legitimate defenses in appropri. 
a te  eases [and] . . . stigmatize entire groups of people-women, 
blacks and others-who share charactenstics in common with the 
criminals but who do not commit similar crmes."26 

With his discussion of the battered woman sbndrome. the black 
rage defense, and snnilar excuses, Dershawtz fleshes out his major 
arguments and conclusions about the abuse excuse. In  all, he Iden. 
tines and lists forty syndromes2' and like B X C U E ~ S .  To present his 
many arguments, Dershowm organizes the book around a lengrhy 
introductory chapter, a detailed glossary, and siaty.six chapters. 
Each chapter is actually a short essay that discusser the various 
abuse excuses and related topics Not all of the listed excuses are, 
however, covered with the same depth and breadth For example. 

22Id sf 63.54 
l3ld a l  SI, 55 

*$Id. sf 90 
281d at 29 
Wershawitz believes that the term "s)ndrome' 15 often taken out of context 

from l i s  sitablmhed medied definition He defines "syndrome lab1 B medical or 
piyeholagieal rem referring to a poup of symptaml er eharactermtiei. all 01 mast of 
whreh appear I" common when the 'aymdrome' 16 present ' Id at 12-13 lfoafnare omit- 
ted) As to the balfered womsn syndrome and learned helplesineea. 'Iflhe battered 
womsn cymdrome i s  a bit of B sfretch from the paradigm af medically recognized 51."- 
drarnes" Id at  14 T h a  18 became "the batrered r a m a n  syndrome does nor 
include 07 explain the killing a i  the abuser b j  the  abused woman ' Id a t  15 
Inatesd. "Illhe battered woman syndrome purpons to explarn naf why the abused 
woman killed her barterer. but rather why she did noL--and indaed eauld not-lesb'e 
her batferer" Id 

241d 89 
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the book provides a very limited discussion af posttraumatic stress 
disorder and what the author calls 'Vietnam eyndrome."28 However, 
one should not amume that the book's sole purpose IS to provide a 
more detailed discussion of headline grabbing news stories, such as 
those of the Babbitts and the Menendez brothers.28 The author not 
only goes beyond the press accounts, but his attention turns  to 
examine his primary thesis on a larger scale. 

In  the first part of the book, Dershowitz concentrates on the 
particular excuses and how they have been played out in specific 
cases. Toward the conclusion of Part I, he moves on to other prob- 
lems an the international stage. For example, while in Paris over 
the Jewish holiday, Simchat Torah, he personally found that secunty 
measurea a t  the synagogues were extreme. His own shaea were 
searched before he could enter a place of worship. As it  turns out, 
the French authorities were highly concerned that Palestinian ter- 
rorists might attack the crowds particularly since this holiday would 
bring many children to the temples. The heightened security was, 
nonetheless, quite routine according ta one of the guards on duty.30 
These events arguably represent one of the upshots of the abuse 
excuse. Again, on a personal level, to accept as legtimate an indi- 
vidual's murderous retaliation is to legitimize malent behavior. On a 
broader scale, dealing with terrorists and acceding to their demands 
sen".es to legitimize terrorists acts. Dershawitz believes that terror- 
ism, j w t  like acts of violent retaliation, becomes accepted a8 a way 
of getting one's point B C ~ O S S  31 

In the second sene8 of essays that comprise Part I1 of the book, 
Dershawitz discusses what he summarizes in  his title as, "'The 
Everyone Does It' Excuse." Beyond the title, it  is difficult to follow 

Z8Poiitraurnstx stress disorder, a8 Dershawtz nates. 3s a recognized psycho. 
logical disorder "triggered by B psychdapicdly distressing event 'that IB outeide the 
range of ueusl human experience "'Id at  333 lquotmg Duonamc w i o  S r ~ n s n c u  
XWr& OF M E N T V  DIJOROERS, VERslON 111 247 (revised ed 19871 [hereinafter DSM. 

.. . ... 
31id at 147 



416 MILITMY LAW REVIEW [Vol. 150 

the  thread that  supposedly links It to his examination of abuse 
excuses.3z In fact, many of the essays in Part I1 merely recount 
tales of scandal and depict representative imtancee of afficial mis- 
conduct. Here. Dershowitz write8 of prosecutors who buy witnesses, 
police officeis who lie, judges who are bigots, and even higher offi. 
cials who have betrayed the public's trust 

Finally. in Part 111, the author characterizes political correct. 
ness as an excuse His principal concern in this area 1s to consider 
what violence political correctness does to free speech. To illustrate 
this particular notion, Dershowitz finds that sexual harassment leg- 
islation is of two categories First, there are those laws that address 
specific instances of discrimination and harassment. The other type 
seeks to stifle more subjective conduct.33 On this topic, he sees the 
second t)pe of laws as an overly politically correct response to sexud 
harassment. 

Among the examples that the author offers in this area 1s the 
striking one of Professor Graydon Snyder of the Chicago Theological 
Semmary. Orer  the course of many yeara, Professor Snvder used, in 
class lectures, certain examples of sexual encounters found in the 
Talmud and the New Testament Snyder did this 80 as to examine 
and distinguish between Jewish and Christian attitudes toward sex 
This approach, however, led one female student to conclude that the 
professor was insensitive to rape. Dershowitz's plea in response is 
that '%xud harassment laws . . not be allowed to become speech 
codes designed by radical  feminis ts  t o  circumvent t he  Firs t  
Amendment."34 In a general sense, he believes that  those u h o  
define what is politically correct go beyond B critical discussion that 
addresses the message conveyed through particular forms of speech. 
Instead of challenging the intrinsic worth af pornography, for exam- 
ple. they respond that pornography is wrong and seek Lts immediate 
banishment from the proverbial market place of ideas 35 \+%lie one 
can equate this type of outcome with the circumnavigation that the 
judicial system faces when asked to legximize abuse as an excuse 
for a subsequent act of premeditated violence. Lt IS difficult, in the 
books last third, to understand exactly how we should link these 
essave UD with the books main theme.36 

32The author indicates hawrier fhat"It1hese e x m ~ e s ,  lrke the abuae excuses in 
Pan One are mn attempt to  deflect personal aceaunrabhfy--in this ~natance iram the 
p e r m  accused of corruption onto 'the 8)ctem' DI some ather instiruti~nal scapegoat' 
Id at41  

33id a t 2 6 1  
34id ai 263 
W d  81 249 
36Dershaw1lr e x p l a m  hlr point %hen he w i t e l  Lhar there are "some radical 

leftists. fernnisi8 minorities and others a h o  perceire themrelveb as l l c t l r n s  of long- 
term abuee by 'the y%em ' Id at 42 Cnlike a battered epmee who a s a e m  v ~ c f i m -  
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If excuses are as rife ae Derehowitz posits, then there is some- 
thing for judge advocates a t  all levels in The Abuse Excuse .  I t  
should matter not whether the particular issues that the military 
attorney handles are those involving procurement fraud or whether 
they concern the more familiar problems of the legal assistance 
client. The Abuse Excuse is, a t  its core, about lawyers and the 
lawyering process. Attorneys, military or otherwise, should be inter- 
ested in what Dershowitz has to say about our system ofjustice On 
the other hand, the book is obwausly written for a broader audience. 
It uses nontechnical terminology and is not concerned with mies of 
evidence, statistics, and pattern instructions. Instead, the author 
bases his arguments and conclusions on spec~fic cases and events. 
Even so, the ethical discussion that  the book provides ~ h o u l d  be 
quite useful for judges and trial practitioners with a need to recog- 
nize where abuse excuses fit and fail to fit within our existing 
jurisprudence. The books responses to abuse excuses may be help- 
ful to those with B need to present countervailing ideas before ajury 
or other t ne r  of fact At the very least, The Abuse Excuse b e m e ~  to 
remind u b  that  many "syndromes" should be challenged for their 
statistical validity and acceptance by the relevant professmnal cam- 
munity. 

As strong as the book is, it still has certain notable weakness- 
es. For example, the essence of what Dershawitz calls an "abuse 
excuee" is what we have always thought of as vifllantism. In this 
regard, hie insight is not all that  profound. Additionally, his discus- 
sion of terrorism and certain international problems is not all that 
umque. These weaknesses, however, do no great damage to the 
book's central messages which warrant serious consideration by the 
legal community, particularly by those of the trial bar and bench. 

In the final analysis, The Abuse Ereuse is a timely work writ- 
ten far a broad audience. The book is also well composed and makes 
for an easy read. Much of it deals with provocative topics such as 
the  battered woman syndrome. Our society obviously faces any 
number of real problems such as spousal abuse, povwty, and dis- 
crimination. The Abuse Excuse teaches that  conjuring excuses for 
inappropriate responses to these types of problems does little to 
resolve the forces gwing rise to the actual problems Excuses may 
even exacerbate rather than correct Ultimately, the discussions 
and themes found in The Abuse Excuse provide few an~werb for soci- 
ety's problems but they do serve 86 a starting point for recogmzing 
the dilemmas that  we face. 
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THE ABUSE EXCUSE 

AND EVASIONS OF RESPONSIBILITY* 
AND OTHER COP-OUTS, SOB STORIES, 

REVIEWED BY MAJOR WILLLLM K LIETZAI? 

Alan Dershowltr's acerbic discourse has frequently alienated 
conservative elements of society T h i s  time, in The Abuse Ereuse, he 
alienates everybody. Dershowitz vilifies every litigation tactic from 
the burgeoning prevalence of sexual harassment complaints to the 
nascent criminal defense of "black rage." He criticizes community 
leaders from Massachusetts Probate Judge B. Joseph Fitzsimmons, 
Jr., to German Chancellor Helmut Kohl, and maligns everyone from 
John Demjawuk, the acquitted "Ivan the Terrible" look alike, to the 
senior trustee of t he  Yale University Corporation. Schools a re  
attacked for practicing both corporal punishment and political cor- 
rectness; feminists a r e  reproved for their  antagonism toward 
pornography well as their failure to wpport Paula Jones in her 
suit against the President. According to Dershowitz, Congress 
should investigate the Weinberger pardon, society should build more 
toilets far women, and the government should remove J. Edgar 
Hoover's name from the FBI building. All who reed The Abuse 
Ezeuse are guaranteed to find something provocative. 

It might seem improbable that all the above topics are appro- 
priately subsumed within a single theme, and therein lies my princi- 
pal criticism of t he  book; they a re  not.  Professor Dershowitz 
describes no specific purpose for the book, and its title is admittedly 
broad, but the repeated assertion of a single motif in the introduc- 
tion leads to unmet reader expectations. 

In his introduction, the author focuses on the legal tactic by 
which criminal defendants excuse their violence with the claim of a 
history of abuse. He cites the increasing number of defense lawyers 
employing this tactic and contends that criminal defendants are 
starting to use the abuse excuse as a license to kill and maim-a 
dangerous trend. Professor Dershowitz has indeed selected a superb 
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topic, one worthy of scholarly discourse, but he both exceeds the 
scope of his thesis and inadequately addresses the hard questions 
that it raises. 

Other than the relatively lengthy introduction, a brief conclu- 
sion, and a glossary, The Abuse Excuse is essentially a collection of 
short essays, sixty-six to be exact. Dershowitz organizes the essays 
into three parts. Part I appropriately shares the book’s title and 
contains articles that  give examples of various criminal excuse 
defenses. Part 11 is entitled “‘The Everyone Does It’ Excuse: Offiaal 
Corruption and Misconduct,” and P a r t  111 is  fashioned, “The 
Political Correctness Excuse: Sexual Harassment, Censorship, 
Feminism, and Equality.” 

Part I is the only section that directly relates to the purported 
topic: the plethora of abuse excuses currently a t  work in our justice 
system, their increasing success with jurors, and the detrimental 
effect that  they are having on society. The essays in this section 
introduce some of the myriad abuse excuses, primarily through 
anecdotes and brief comments. The pace is quick, the stories are 
entertaining, and the subject matter is easily digested. Reasonably 
informed readers will quickly recall salient facts attending most 
anecdotes because Dershowita chooses infamous cases and well- 
known personalities. Through reflections on the first Menendez 
brothers prosecution, the Tonya Harding case, the Woody Allen 
divorce, and others, he identifies a wide variety of excuses that echo 
in today’s courtrooms 

The essays complement a useful glossary of criminal abuse- 
related defenses. Together they describe justifications such as: bat- 
tered woman syndrome, adapted child eyndrome, sexual abuse syn- 
drome, posttraumatic stress disorder, and rape trauma Byndrome. 
The author provides enampies of judicial success for most of these 
more common defenses, but he also introduces more esoteric abuse 
excuses such as: tobacco deprivation syndrome, UFO survivor syn- 
drome, computer addiction, Super Bowl Sunday syndrome, end the 
‘twiinkies made me do it” defense. Each essay is independent of the 
others, and rarely does Dershawitz attempt to draw larger conclu- 
sions within the individual articles. 

Although the glossary furnishes a t  least one reference for each 
excuse listed, The Abuse E x e w e  is not an academic resource. Much 
of Dershowitz’s material is common knowledge, and, other than the 
glossary, he provides no sources for his facts and no citations to com- 
parable opinions. More importantly, the essays do not all directly 
relate to his central theme. They were written over a penod of sev- 
eral years, and not necessarily with this book in  mind. The intro- 
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duetion suggests an interesting mosaic yielding broad conclusions. 
Part I provides pieces for that mosaic, but they are never connected 
to form the sweeping image suggested by the prologue. 

The Abuse Ezeuse seems to stray farther from its theme in each 
succeeding composition. Part 1's anecdotes begin to depart from the 
pattern of criminal excuse examples as Dershowitz takes on subjects 
like Louis Famakhan's shameful bigotry and scapegaating of Jews. 
In this essay, for example, the author highlights Farrakhan's factual 
misrepresentations regarding the Jewish role in slavery. He persua- 
sively argues that neither the past horrors of slavery nor the "good 
works" wrought by Fmakhan's movement justifies deceptive misin. 
formation. 

The tie between essays like the censure of Farrakhan and the 
theme of criminal excuse defenses is attenuated at  best. The con- 
nection weakens further as Dershowitz strays into topics such as a 
comparison between flogging in Singapore and corporal punishment 
in American schools, or the failure of German society to adequately 
attack Nazism. Hypcrisy and the fact that people find excuses for 
their indiscretions are hardly novel concepts. The relevant concern 
i B  the S U C C ~ B B  criminal defense lawyers are beginning to have with 
the abuse excuse. This is a worthy topic, and Dershowitz should 
have kept to it. 

If Part I begins to wander, Parts I1 and I11 depart completely 
from any remnants of a logical course. There is B hint of this digres- 
sion in the introduction when Dershowitz extrapolatee his thesis, 
opining that the proliferation of criminal excuses is a symptom of a 
more general problem, the national abdication of personal responsl- 
bility, Dershowitz comments on government corruption, internation- 
al justifications, and political movements-which he argues all find 
their genesis in excuse making. The fit with criminal defense excus- 
es is somewhat tortured, but, a t  least in the Introduction, there is a 
colorable nexus. Unfortunately, in their substance, Parts I1 and 111 
fail to complete the loop. Dershowitz thereby commits a cardinal sin 
of trial advocacy; he makes promises in an opening statement, but 
fails to deliver with evidence. 

Part I1 is an intriguing collection of articles that  effectively 
demonstrate the author's complexlty and intellectual consistency as 
a political pundit. However, they do little to take the reader farther 
along his presumed quest for deeper understanding of the abuse 
excuse and potential remedies. Professor Dershowitz tackles sub. 
jects such as the declassification of material used by the govern- 
ment to prosecute the American spy, Jonathan Pollard. He con- 
tends that such declassification will reveal that Pollard I S  far less 
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culpable than the public was led to believe and calls for Pollard's 
immediate release. A similar example is the author's summary of 
facts supporting his opinion that J. Edgar Hoover is not worthy of 
canonization an the concrete facade of the FBI building. Perhaps 
these are valid concerns, but Dershowitz is far afield of logical read- 
er  expectations. 

Part Ill is an equally lively collection of essays criticizing vari. 
ous aspects of the feminist movement. Here Dershowitz argues that 
sexual harassment is werused, and he defends pornography from its 
feminist assailants as the necessary progeny of a society that values 
free speech. He resoundingly impugns censorship as well as the 
Andrea Dwarkins and Catharine MacKinnans of the world, but fem. 
inists are  given a brief respite in Dershowitz's essay advocating 
'potty parity" (legislation requiring new construction to embrace the 
two to one ratio for female to male toilets). All subjects are indepen- 
dently worthy of colloquy, but the intellectual titillation only dis- 
tracts readers from the promised theme. 

If the varied examples in the above paragraphs aeem disjoint- 
ed, then they sueceasfully portray the primary weakness of The 
Abuse Excuse. Professor Dershowitz outlines his entire thesis in the 
introduction. The body of the bwk does nothing to expand on it, and 
the conclusion does little more than explore the erroneous prediction 
that O.J. Simpson would me a battered husband defense in his mur- 
der trial. Thus, we are left with the introductory essay which is 
really the ~umnurn  bonum of the book 

Some of Professor Dershowitz's prefatory comments are indeed 
intriguing and worthy of reflection. The author points out how 
e x c u m  are usually mitigating factors and not defenses, but that 
there has been an alarming trend to fit these excuses into theories of 
self.defense, provocation, and insanity. While some might misinter- 
pret the author's critiques as targeting the defense bar, the focus of 
his concern is more accurately that so many juries are buying the 
excuse defenses. Dershowitz submits that  the succe~s  of abuse 
excuses is found in a deep-seated need to control one's own environ- 
ment. Because society has been unsuccessful in protecting the vic- 
tims of abuae, these victims are entitled to vigilante justice. This is 
an interesting theory that  might explain why abuse excuses have 
largely remained mitigating sentencing factors in military courts, 
while they have been the basis of acquittals in numerous civilian 
criminal trials ( the military subculture may not suffer from the 
same government failure to curtail violent crime). 

Professor Dershowitz also deftly identifies societal harms con- 
sequent to expansive abuse excuse claims, such as the endanger- 
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ment of civil liberties, the invitation to vigilantism, and the perpetu- 
ation of the cycle of violence. He similarly cites the stigmatization of 
people who share characteristics with abuse victims but eschew the 
criminal response. According to Dershowitz, recognition of an abuse 
excuse that is related to 8omeoneb minority status has the collateral 
effect of encouraging bigotry and an unwarranted generalization 
that members of that  minority group are likely to engage in  criminal 
behavior. For exmple,  if we accept the defense of black rage, we fos. 
ter fear and distrust of blacks. This is a subtle concern rarely cap. 
tured by sensational headlines, and Dershowitz should be applauded 
for identifying it. 

Many people view successful abuse excuse defenses as judicial 
anomalies. Comments about our beleaguered justice system are 
frequently only tongue in cheek, but Dershowitz's introductory essay 
evokes a more thoughtful reflection. Perhaps B systemic malady 
indeed exiets. The author's engaging introductory remarks encour- 
age the reader to move past the overture to the critical analysis of 
cases and theories one would expect to fallow. Unfortunately, these 
expectations are not met. 

The mere identification of an emerging trend ie an inadequate 
aspiration for the book. The author's concluding entreaty for U B  to 
'confront the issues" and "start taking responsibility" is remarkably 
pedestrian. As a leading criminal defense lawyer and celebrated 
Harvard Law Professor, one would expect more from Alan 
Dershowitz than the mere illustration of a disturbing defense tactic 
and a few insightful comments regarding its deleterious conse- 
quences. The logical conclusion of Dershowitz's collection would be a 
proposed solution, but that solution is never proffered. 

Yes, Denhawitz has performed a sendee by identifying various 
excube defenees and weaving them into a recognizable pattern. His 
disjointed collection of essays, however, only serves to unravel the 
fabric. The Abuse Excuse loses its focus and Dershowitz begs the 
important queshon of what should be done to reverbe the dangerous 
trend. Is there an appropriate legislative fix? Should rules of evi- 
dence limit the introduction of abuse excuse evidence on the merits? 
Are there appropriate jury instructions to rectify the problem? 
Unfortunately, one of the great minda of the day has failed to take 
the step men of his stature are beholden to take. We are let? with a 
collection ofvitriolic criticisms and no constructive recommendations. 

The Abuse Excuse is B thought-provoking introductory essay 
encased in the pages and binding of a book. As the work of a distin. 
guished legal mind, it is worth a quick read. But one should limit 
expectations. Dershowitz did not finish his work. Perhaps the glas. 
sary  should include, "overworked professor syndrome" or "the lazy- 
writer defense." 
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CRUSADE IN EUROPE' 

REVIEWED BY M A J O R  M ~ U R I C E A  LESCAOLT, JR.' 

Daily as [World War I l l  progressed there grew wrthin me 
the c o n u c t m  that ag never before. . . the forces that stood 
for humon good and men's rights were this time confront- 
ed by a eampletely evil conspiracy iLith whzeh no compro- 
mise could be tolerated. Because only bl. the utter destruc- 
tion of the Axis was a decent world possible, the war 
became for me a crusade in the tradrtronal sense of that 
often misused word.-General Dwight D Wsenhower' 

I. Introduction 

In modern America, the perception of many seems to be that 
the conflict in Vietnam was the defining moment of this century. 
Wile  Vietnam certainly influenced American culture, the defining 
event of this century was World War X2 In that titanic struggle, 
the United States realized its massive potential and became the 
leader of the free world.3 Lasing sight of this reality has a variety of 
consequences. Significant among these is a lack of appreciation for 
the sacrifices made by the citizens of the Allied nations to oppose 
Nazi aggression. A further consequence is a diminishment of the 
stature accorded to the leaders who stepped forward to guide the 
world to freedom from oppression. In my view, ignoring these great 
events and their leaders would be a mistake. 

The political and military leaders of World War I1 read as a list 
of the giants of history-Raosevelt, MaeArthur, Marshall, Bradley, 
and Pattan. However, the most important military leader of the 
war, arguably, is General Dwight D. Eisenhower. It was Eisenhower 
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w,ho paired soldierly virtues of discipline. courage. and tenacity with 
an uncanny political s a n y  that could hold together an alliance and 
make it wctonow It is difficult to rival his accomplishments in 
this century a meteoric riSe from lieutenant colonel to General of 
the Army, commander of the mightiest armada ever assembled: the 
first to command a truly successful allied war effort; victor over the 
greatest force for ex11 the world has yet known. and, later, President 
of the United States for two term8. His thought& and reflections on 
the campaign that brought him to national prominence are timeless 
and valuable. 

It is wholly appropriate that ,  in honor of the one hundredth 
anniversary of his birth and shortly preceding the fiftleth enniver- 
saq of D-Day in Normandy, his memoir of World War I1 has been re- 
released. General Eisenhower's reflections on the politics of the war, 
its personalities. and the soldiere who wan the great Allied victory 
are e n t e r t a i n i n g  a n d  Informative. W e  make much today of 
Operations Desert Shield and Desert Storm-and indeed the coali. 
tian formed to combat Saddam Hussein was impressive. However, 
the size of that force, the gravity of the eituation, the duration and 
scope af the conflict, and the price of failure pales in comparison to 
World Wear 11. Any student of allied operations or coalition warfare 
will profit from reconsidering (or considering for the first time) 
Crusade m Europe. This book is a timeless reminder of a generation 
who did not shrink from a daunting task, but stood up ELI that we 
might enjoy the benefits of freedom 

As a memoir, the book is not pure history, but is history as 
General Eisenhower remembers it from hie participation in the war 
effort. Despite this singular perspective, General Eisenhower sup. 
ports his facts with references to official reports. The Doubleday 
release also contains a helpful index to quickly locate anecdotes or 
comments on particular persons or events. 

Beginning as an  unknown lieutenant colonel on the staff of 
General Douglas MacArthur, Eisenhower moved through 8 series of 
leadership positions as the United States began to mobilize from a 
postmn of absolute unpreparedness to become the arsenal and army 
of democracy. Eventually, the War Department summoned him to 
h'ashmgton, D C Ironically. his m h a l  assignment waa to provide 
expertise in the ways that the United States could continue to help 

' t .  
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the Philippines hold out agaimt the Japanese. It wa8 in this pasi- 
tmn, however, that  he would impress Army Chief of Staff George 
Marshall sufficiently to warrant his selection as the Commander of 
the United States Forces in Europe. 

The remainder, and vest majority, of the book discusses the 
conduct of the campaigns m the European Theater and their after. 
math. The progression of victory beginning in Korth Africa, through 
Sicily and Italy, to the beaches of Normandy, acrose France, and 
finally into the h e m  of the Rhineland is familiar to most Americane. 
Equally familiar are many of the individual battles and their heroes. 
While General Eisenhower discusses the campaigns, the strategy 
that underlies them, and the rationale of decisions made, these are 
not his focus. Instead, he uses them as a backdrop to discuss the 
political issues, personality problems, and Interesting anecdotes that 
arise when people are planning and executing the sigmficant events 
of history. 

11 The Politics of War 

iPlolities and milztary activities are neuer completely sepa 
rabk-Gjenerol Dwight D. Eisenhower6 

Perhaps the most daunting task famng General Eisenhower as 
Supreme Allied Commander was the politics of holding the Allies 
together through several years of total war. His ability to choose the 
correct cour8e of action militarily, and make it u,ork politically, was 
unique in the War. Consequently, the General sprinkles political 
anecdotes throughout the book. Two are illustrative. 

Political struggles occurred early, and often from unexpected 
sources. At the beginning of the campaign in North Afnca, Vichy 
French resistance was a concern. The Allied leadership felt that cer- 
tain French leaders may be able to effectively order the French in 
the area not to resist. After intense study and negotiation, the Allies 
identified General  Giraud B S  t he  best  candidate .  The Allies 
arranged his escape from occupied France only to find that  General 
Giraud refused to participate unless they gave him complete cam- 
mand of the Allied forces t o  immedmtely go abaut liberating France. 
As a result, Eisenhower decided to use a new contact, less politically 
acceptable i n h e r i c a .  All this caused consternation for Eisenhower 
who, while commanding the first major hilied operation of the war, 
h a d  to volley t e l e g r a m s  back and for th  to b a t h  London and 
Washinman. D.C. His abilitv to satisfv both eovernments o u e k l v  

6ld at 361 
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allowed him to effectively diminish French resistance and maintain 
his focus on the campaim et hand.' 

Political rumblings also came from the British Disagreement 
arose with Winston Churchill regarding the mast fundamental d e w  
eion of the War-the necessity of a crass.channel invasion 

The Allies had decided early to focus an  the defeat of the  
European Axis Powers first. While this appears to be a remarkable 
deemon from the American perspective-since we were under direct 
attack from the Japanese-General Eisenhower relates the proper 
political and military reasons for i t .  Foremost, was t ha t  the 
European members of the Axis Powers were the only ones that the 
three remaining Allied powers could attack simultaneously. The 
United States was the  only nation free to choose where to attack 
first. Attacking Japan first could result in the defeat of Britain and 
Russia before the United States turned its attention t o  Europe 
Politically, this was unacceptable. Additionally, liberating Europe 
still aould be politically necessary, even after defeating Japan.  
Attacking Europe alone after the Germans had more time for 
weapons development and production was militaniy unthinkable 

As early a8 April 1942, the Allies accepted the crowchannel 
invasion as the best means to concentrate power against the Axis, 
and particularly Germany. General Eisenhower staunchly defended 
this approach throughout the campaign in Europe for t w  reasons. 
First, it was the best approach militarily, a fact borne out by histon. 
Second, fallowing the early decision, the Allies geared all planning 
and development of forces and weapon systems-in both the mill. 
taly and civilian sectors-toward this approach. Changmg course 
could have been disastrous. 

Despite the early commitment of his nation to this cour8e of 
action, MT, Churchill often challenged the conclusmn, particularly 
after the great early BUCCBSS of the campaign in Italy. While not 
abandoning the cross.channel invasion, Churchill and his senior 
militaly advisors pressed for delay and pursuit a i  the gains made in 
Italy. They feared the very real dangers involved in an amphibious 
landlng-especmlly against the well-defended Normandy coast. 
Militarily, however, the only way to  really mass  force against  
Germany was through northern France. Going through southern 
France required movement through narrow roads leading from the 
Riviera, making mass difficult to achieve and exposing the Allied 
forces to the enemy. General Eisenhower demonstrated his ability 
to withstand the political pressures from the great orator, Churchill, 

?d sf 107-12 
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while still performing his military duties. Eisenhower's resolve was 
persuasive. Shortly before Operation Overlord began, Churchill 
stated, "Gentleman, I am hardening toward this enterprise.'" 

These examples demonstrate General Eisenhower's adroit han- 
dling of political matters In both cases, his militaly expertise and 
resolve. matched with political semitiwty, carried the day. These 
situations, and the others like them, also are entertaining because 
they offer insight into the personalities of the great men with whom 
Eisenhower was dealing. 

I11 The Personalities That Led 

The personalities of senior commanders and staff officers 
are of spec~al  Importance. PrGfessZOnd military ability 
and stiength of character, always requred ~n high mill- 
taryposition, are often marred by unfortunate charnetens- 
ties, the t c o  most frequently encountered and hurtful one8 
bang  o too obuious auidity for public acclaim and the 
delusion that strength of purpose demands arrogant and 
e ~ e n  insu f ferable  deportment.-General Du,ight D .  
Eisenhou;erg 

One of the most interesting aspects of the book is  General 
Eisenhower's reflections on his dealings with the political and mili- 
tary personalities of the time. Eisenhower's greatest s u c c e s ~ ,  
arguably, was to meld the various conflicting personalities on the 
Allied team into a cohesive unit. In his discussion, however, General 
Eisenhower is unnecessarily subdued m any m t u m  of these men. 
The joy of victory may have colored his recollection, or perhaps he 
was just being a gentleman in the classic sense. Despite this rosy 
complexion in his description of incidents and attitudes, these 
episodes provide interesting anecdotes about coalition warfare, the 
people who fought It, and the difficulties facing the overall comman- 
der. Examples are Eisenhower's dealing with both Generals Patton 
and Montgomery-two of the stronger personalities in the Allied 
camp. 

Patton and Montgomery rank among the finest battlefield corn. 
menders of the war. However, bath were egotistical, and often 
engaged in competition with each other for supremacy and in behav- 
ior that caused consternation among their superiors. I t  was here 
that General Eisenhower demonstrated leadership and a vision that 
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never lost sight of the overall abjectme of Allled rmtory. General 
Eisenhower understood these men and effectively dealt with t h e n  
idiosyncrasies so that t h e n  talents were available to support the 
war effort 

General Patton's most famous loas of control was hi6 slapping a 
battle-fatigued soldier in a hospital dunng the campaign in Sicily. 
Most are familiar with this account from the book or movie versmn 
of Patton However. Eisenhower's account adds depth to the IDCL. 
dent. He p e s  the background of a friend who had known Patton 
many years and Eisenhower's accoum provide8 added insight into 
Patton, the man HIS handling of the situation alao provides lessons 
for judge advocates and commanders 1x1 the  area of diecipline. 
General Eisenhower Investigated fully, allowed for the human fail- 
ings of General Patton, took appropriate disciplinary extion, and 
reformed the leader for continued senice m the war effort Patton's 
emotional written apology after the incidentlo and that he did not 
repeat his failure in judgment dunng the war evidence the effective- 
ness of Eisenhower's approach 

Montgomery's fundamental  problem revolved around his  
nationalistic fervor and desire for personal acclaim Used fairly and 
equally by Eisenhower, he commanded a portion of the line when the 
Allies responded to the German counterattack into the h d e n m -  
the so-called "Battle of the Bulge " In a postbattle press conference, 
Momgomay presented himself as the eavmr of the Amencans who 
had placed him in charge to save the battle. Eisenhower kindly dis- 
misses the implication as unintentmnal, but rightly expies~es the 
eeve~e problem that it caused him with American commanders uho 
desired to reciprocate Eisenhower skillfully diffused the situation 
and prevented a nf t  between the Allies-at least one that would 
cause problems on the battlefield. 

111. The True Heroes of War 

H u m h t y  must a luays  be the poitian of an) man who 
ieceiues acclaim earned rn the blood of his followers and 
t he  sacrif ices  of his  fnends.-GeneraI  Dwight D 
Eisenhower" 

OGeneral Elienhouer quotes Patton's repl) as I am at a l o x  t o  f.nd w r d i  
with uhich to erprebi my chagrin and grief at  hawng glier. io", B man fa uham I 
O K ~  erer)rhmg and far uham I % o d d  gladly lay dawn my life. C B U E ~  to OP dmpleaied 
w t h m d l d  at  183 

-'Address 81 Guildhall London, Jul) 12. 1945, quoted ~n Joq, BARTLETT. 
F a w ~ u n  Qoamnoha 1015 i l i i h  ed 19681 
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General Eisenhower's view of the war is not from the foxhole. 
Many works, like John Keegan's The Face of Battle, focus an the 
heroic efforts and sacnfices of the individual aoldier that  so often 
turn the tide on the battlefield. General Eisenhower, an the other 
hand, discusses movements of hundreds of thousands of men, taking 
prisoners in the millions-he describes war on a grand scale. 
Eisenhower's account of the war effort does not Impress the reader 
through the recounting of the pain and suffering of individuals. 
Rather, he illuminates the massi\eness of the effort, the  daring 
moves of the generals, and the weight of responsibility of ordering 
millions of soldiers into harm's way. 

Crusade in Europe does contain several fine tributes to the 
men and women who made the  difference on the  front lines. 
General Eisenhower 18 not unaware or unappreciative of the ground 
soldier. The book describes his frequent visits to the soldiers "in the 
trenches.'' While the work reflects his experience at  the highest lev- 
els of command, it appropriately concludes acknowledging the con. 
tributions of individual Amencam who made sacrifices great and 
small to save the world from tyranny. At its core, Crusade zn Europe 
is the humble reflections of a man blessed with the privilege, and 
burdened with the responsibility, of leading millions of soldiers m 
combat, supparted by the sacnfices of the entire papulation of the 
Allied nations. Consequently. it is the story of a glorious time when 
our people rose to stand against tyranny. General Eisenhower's 
work remains a classic military memoir that  offers lessons to stu- 
dents of warfare while reminding us of the sacrifices of our ancestors 
from which we continue to benefit today. 

Necer in the field of human conflict was 60 much oued by 
so many to so ferc.--dir Mnston ChurehrlP2 
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DANCING WITH THE DEVIL; SEX, 
ESPIONAGE AND THE U.S. MARINES: 

THE CLAYTON LONETREE STORY* 

RE\TEWED BY CAFTAIS MICHAEL J HOOD" 

blixmg the CI.4, the KGB, a beautiful woman, and a sergeant 
in the  Marine Corps weme more the recipe for a Robert Ludlum 
thriller than the true story of Sergeant Claytan Lonetree's journey 
into the world of espionage. Ask any civihan or military member 
who Clayton Lonetree is and you will undoubtedly get the same 
response: he was a Marine spy, a modern day Benedictknold This 
E usually the extent of the answer, even when the question IS posed 
of Mannes lilaat people know little of the details that aurrounded 
this u,ell-publicized espionage case. How could a Sergeant m the 
United States Marine Corps betray his country? H o w  was he 
recruited by the KGB? How was he caught? &'hat happened at his 
trial? Where IS Clayton Lonetree now? Best selling author Rodney 
Barker a n ~ ~ e r s  these questions and many more in his superb new 
book. Dancing u t h  the D a l l ,  Sex. Espionage and the CS .Marines. 
The Clayton Lonetree Stov 

The book b e d m  in Vienna where Clayton Lonetree turns him- 
self in t o  a CIA operative From this point the book reads like a 
novel as Lonetree 1s questioned by the  CIA, Naval Criminal 
Investigative Service (NCIS), and a bevy of other governmental 
organizations The author chooses an interesting method of relaying 
the events of the case Instead of simply moving chronologxally 
through them. he elecre to let each phase of Sergeant Lonetree's 111- 
fated journey elicit details in a well.crafted flashback approach 

Some of the s t o p  mmnally comes by way of Lanetree's confes. 
sion to the various agencies involved Because Lonetree's confession 
was not completely candid, the reader gets only the basics of how 
Sergeanr Lonetree became entangled with the KGB and betrayed 
his country The book then mwee quickly to the interrogation and 
subsequent trial of Clarton Lonetree by court-martial 
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The author gives a realistic account of a court-martial, com- 
plete with the competing interests of the Marine Corps, the civilian 
lawyers, and the prosecution team. Mr. Barker takes the reader 
through virtually every aspect of the tnal  from opening statements 
to closing arguments. As the trial unfolds, he 1s able to examine the 
different personalties involved a8 well as give further detail of 
Lonetree's involvement. 

The trial sequence is well written and accurate. It is devoid of 
the usual mistakes made when a civilian attempts to explain the 
courtmartial pracees. The author believes in the fairness of the syi. 
tem despite the frequent criticism of Lonetree's civilian lawyer, 
William Kunstler. Mr. Barker does not mince words and his view of 
Mr. Kunstler and his grand standing tactics is clear. He expresses 
the opinion that  the cwilian attorneys were advancing their own 
agendas with little thought of what was best far Clayton Lonetree. 
As an example, Mr. Kunstler attempts to persuade the media and 
jury that  Sergeant Lanetree was the victim of an establishment that 
was prejudiced toward the Native American. The author rejects this 
premise time and time again, leaving only Mr. Kunstler's theatrics 
m support. Contrary to Mr. Kunstler, the  author takes B neutral 
Stance on these events throughout and crafts his book in such a way 
as to allow the reader to make his or her own decisions about the 

Clayton Lonetree ultimately was sentenced to thirty years con- 
finement This sentence was reduced by five years after substantial 
posttrial cooperation with B number of government agencies. At the 
United States Court of Military Appeals, the judges concluded that 
Lonetree's civilian counsel had been ineffective in their failure to 
pursue a plea agreement. Consequently, a new sentencing hearing 
was held in 1993, resulting in an additional five-year reduction 

An interesting turn of events further reduced Lonetree's *en1. 
tence. The Aldrich Ames espionage case had braken and much of 
the intelligence damage blamed on Lonetree's action was thought to 
have been caused by Ames. The general court-martial convening 
authority felt that although Lonetree's actions required severe pun- 
ishment, the developments in the  Ames c a m  warranted a further 
reduction of five years.' The author effectively uses these posttrial 
developments to give the reader further d e t a h  about Lonetree's 
actions and the militaryjudicial system in general. 

Finally, Mr. Barker  uses his three-month research trip to 
Moscow to fill in the missmg pieces of the story. Up to this point in 

case. 

'Subsequently. Lonetree was released from pncon in March of 1996 
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the book, the Russian perspective has been conspicuously absent. 
Additmnally. because Lonetree did not take the stand at his court- 
martial. this aspect >E entical to fully understand the KGB's recruit- 
ment of Sergeant Lonetree. 

Lonetree WBE recruited in a typical KGB fashion Vmlerta 
Seina, an interpreter at the h e n c a n  Embassy in hloicow, reported 
Sergeant Lanetree's romantic adtames to her to the KGB She then 
introduced Sergeant Lonetree to her "Uncle Sa&." irho was actual. 
ly Alexei Yefimov, a KGB operative After spending a great deal of 
time gaining Lonetree's friendship and trust. Yefimov began to press 
Lonetree for information. This pressure eventually succeeded and 
Lonetree started an his downward spiral into the world of espionage 
The author's interviews with Violeta's mother, sister, Yefimov, and 
other KGB aperativej. as well a8 his contacts with Vialerta herself, 
complete this intriguing story2 

Xr.  Barker 's  book reflects his overwhelming amoun t  of 
research He relies on hundreds of comprehensive interviews with 
the key persons Involved-from Clalton Lonetree and Uncle Sasha 
to the Marine trial attorneys, the CIA, the State Department, and 
the X I S  With no formal experience in the military legal or intelli. 
gence communities, he Spent countless hours fmmlmnzmg himself 
with these complicated iuorlds.3 Included in this endeavor was a 
mow from his home in New Mexico to Washington. D C and a t n p  
to Mloscou: to better acquamt himself with his subject matterZ 

This star?. could not have been properly investigated immedi. 
ately following Lonetree's trial because, until now, the information 
needed for the inquiry was simply unavailable Classified docu- 
ments remained classified and the Somet Union remained behind 
the iron curtain. However, during the ensuing years, documents 
became accessible and the Russians opened their doors to United 
States journalists Wnhout these opportunities, hlr Barker would 
have been unable to create a balanced work. In the author's nards,  
"some books require the passage of time before a comprehensive 
study can be fru~tful ' 'E 

' r  . . .  . . . .  . . .  
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Mr. Barker felt that the time was nght to give the public a 360 
degree understanding of the Clayton Lanetree Story before It faded 
to another footnote of Cold War historys To this end, he has crafted 
en absorbing examination into a fascinating case of espionage. His 
book is a well-written study of a complicated and fascinating subject 
that  will appeal to both the rnilitaly and civilian reader Equally 
entertaining and educational, 1 highly recommend it 
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THE CLASS OF 1846, FROM WEST POINT 
TO AF'POMATTOX STONEWALL 

JACKSON, GEORGE MCCLELLAN AND 
THEIR BROTHERS* 

In 1864. George McClellan returned to West Point, his alma 
mater, to dedicate B monument to Union officers and enlisted men 
who had died dunng the Civil War McClellan spoke of West Point, 
"with her large heart," who "adopts u s  all--graduates and those 
appointed from civil life. officers and pnvates. In her eyes we ere all 
her children. . . . Such are the ties which unite us together. the clos. 
est of the sacred brotherhood of arms." 

One year before the first shell glided over Charleeton Harbor 
and ripped into the parade field of Fox Sumter, South Carolma. near. 
ly eight of ten officers in the Army weie West Point graduates. Up to 
that point none weie general officers, but that would soon change as 
the C I A  War promded a fertile, bloodmaked path to hlgh command 
John C. Waugh's book, The Class  of 1846, From Weest Point t o  
Appomntfox: Stonewall Jackson,  George McClelIon ond Their 
Brothers, chronicles this journey through B highly readable account of 
the sacred brotherhood to which MeClellan referred. In  doing so, the 
author focuses on what he describes as arguably the moat illustrious 
class of the Academy's antebellum years, a class of fifty-nine that by 
the end of the C m I  \Tar had produced seventeen general oficers.' 

The Class of 1846 breathes humanity into well.known histon- 
cal figures such as George McClellan. Thomas "Stonewall' Jackson, 
George Pickett, and A.P. Hill. IVaaugh brings them to life more as 
individuals with their awn strengths and weaknesses. their own 

'JOHN C W A L C H .  THL C L i l s  OF 1846. F R O M  W E S T  POIAT Io A ~ ~ o v A T T o ~  
STO\EIIUL JICYSOI. GEORGE MCCLLLLC\ A\D Tiiiiii B~om186 

**Judge Adiocate   general'^ Corpz Umred Stafee Arm, Written u h e n  
mmgned 8s a Student, 44th Judge Advocate Officer Graduate Course The Judge 
Ad\ocate General'& School. United States Army, Charlotfesiille. Yirglnia 

1The author includes fno sddifional ofieers in the elai l  of 1846 who became 
genersl oficerb bur who are not included I" the number of eeneral oficers quoted I" 
the text of thie i e v i e ~  These  YO ofilcerr Confederate Lieutenant General A P Hill 
and Union Mqor  John Gibbon began with the clsii of 1646 but iladuated i n  1647 A 
third oiiicer. Birketr Fry became B Confederate bnmdier ~eners l .  althoueh he UBS 
diimiiaed from the Academy 
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hopes, dreams, and ambitions, than as simply the commanders in 
charge of certain military campaigns. Waugh also introduces lesser. 
known personalities. John Foster Gray, Darius Couch, William 
Montgomery Gardner, Jesse Reno, George Stoneman, and others 
shared the Same four years overlooking the Hudson: in the next 
twenty years their lives were often intertwined with their more 
famous classmates, sometimes as allies, but often as mortal enemies. 

U'augh uses the historical backdrop of the Mexican War, the 
Indian Wars of the 186Os, and the Civil War as the stages an which 
the members of the elms of 1846 lived and died. He provides snap 
hhota, not always chronologically ordered, of some of the major con- 
flicts of these three wars. The reader hoping to gain a full tactical 
understanding of any the three wars will be disappointed, although 
not surprised. Waugh make8 clear in an introductory chapter, and 
in the book's foreword by James M MePherson, that he is telling a 
story about certain individuals, individuals bound together in a cam- 
man brotherhood of arme. 

The book contains no maps, making, for example, Jackson's 
Valley Campaigns difficult to follow, especially far the reader not 
intimately familiar with the geography of the Shenandaah Valley. 
Likewise, The Closs of 1846 would not prepare one for a staff ride to 
Antietam or Gettysburg, although Waugh recounts certain p a n s  af 
these battles and the exploits of the members of the class of 1846 
who figured prominently in  them. From this book, the reader might 
infer that no members of the clms of 1846 ever fought west of what 
is now West Virginia or muth of Rrgmia.  Nevertheless, Waugh's 
omission of many important battles and campaigns does not distract 
from hi8 gripping story of human drama as the class of 1846 strug. 
gled with life, love, and all too often, untimely death. 

Waugh opens by moving swiftly through each of the four years of 
West Pomt, introducing the brotherhood and binding them together 
with a strong foundation of common experiences and shared academic 
and disciplinary hardships. Using informal language and amusing 
tales of everyday life a t  West Point, Waugh lays B strong foundation of 
common academic trials such as the cadets' requirement to work and 
to defend problems at a blackboard while subject to the questions of 
their professors. Even those who neve7 experienced such public acad- 
emic humiliation will feel the discomfort ab the fledgling cadets strug- 
gle with a "frightemng new fact of life , that penetrated cadet ~ g n o -  
ranee . . as incisively as Socrates had disrobed sloppy reasoning ~n 
Athens." On the lighter side, Waugh p a n t s  an interesting picture of 
s t ag  dances tha t  were "rather  a dry business without ladies," 
although the possibility that Jackson may have once danced the two 
step with McClellan or A.P. Hill is quite intrigumg. 
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As the class of 1846 graduated, McClellan (who arrived with 
much promise, having already completed two years of study at the 
University of Penneylvama) finished second in the class. At dead 
last fell George Piekett, one of those cadets who seemed t o  have a 
"magnetic attraction for demerits. [which1 flew. . .from every direc- 
tion and stuck . like Imt." Jackson finished seventeenth, having 
moved up every year. He had wan the respect af his classmates who 
appreciated his resolve and noted that "if we stay here another year, 
Old Jack will be head of the class.'' 

Kithin month8 of graduation, war with Mexico erupted and 
West Point graduates were in demand Waaugh recounts the adven. 
tures of the class of 1846 as they fought in successive battles from 
Vera CNZ to Mexico City. He tells of amusing ways to deal with bat- 
tlefield discomforts, such as MeClellan's ingenuous invention to 
ward off blood thirsty fleas. 

I n  a more serious vein,  Waugh describes the  a t t ack  o n  
Chapultepec "a forbidding eminence jutting 150 feet upward on a 
massive outcropping of phosphoritic rock. 50 situated as to command 
every entrance to [ M e x ~ a l  City." As always, through the eyes and 
words of the class of 1846, \\'e.Vaugh lays out riveting vignettes of war 

A "who's who" af American military history contributes to a 
stunning victory. General Winfield Scott called on his West Point 
engineers, including R E. Lee (class of 18291, MeClellan, and one of 
MeClellan's classmates, John Gray Foster. who would later coura- 
geously defend Fort  Sumter and eventually be promoted to the 
grade of major general. 

Jackson, in charge of an artillery battery, engaged in a virtual 
muzzle-to-muzzle battle with the Mexicans. The smell of gunpowder 
almost me6 from the pages ab Jackson successfully exhorts his cow. 
ering troops to action by personally dragging one of hie guns into 
place amid heavy Are. 

In B flanking assault that followed B route chosen by the e n s .  
neem George Pickett, who was last in his class, was the first soldier 
to breach the walls of Chapultepec and carry t h e h e r i t a n  flag into 
the stronghold Interestingly, Piekett grabbed the flag from B 
wounded Lieutenant James Longstreet Longstreet himself had 
taken up the flag when Mexican gunfire had stopped Lieutenant 
Lews Armistead. Amazmgly. all three would fight together again at 
Gettysburg. 

The class of 1846 acquitted itself well during the Mexican U'ar. 
Fifty three went. Two were killed. Thirtyseven received brevet pro- 
motions for gallantry. Jimmy S tua r t ,  one of YcClellan's close 
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friends and his roommate his thirddass  year, was breveted twice. 
Dunng the entire war, few persons received three-breiet promo. 
tmns. Not mrp&mgly, one of those was a member of the class of 
1646: Thomas Jackson Waugh noted the "crucible of battle seemed 
to exalt him. The hotter It got the better he liked i t "  Several of 
Jackson's farmer classmatee would painfully discover this in the 
coming years. 

After a brief look at  the service of several members of the class 
d u r i n g  the  Indian Wars. Waugh depicts  a tenacious George 
YcClellan, engaged in a battle of the hear t  This battle would indi. 
reetly pit him against a former clasemate and future battlefield 
opponent, A.P. Hill. In a protracted effort to win the heart of Mary 
Ellen Marcy, McClellan at first lost her to Hill. McClellan later 
regrouped for a successful campaign to win her lave after M.larey's 
father forcefully objected to her engagement to Hd1. However, 
McClellan's friendship with Hill was not damaged by this r i d r y ,  
and when YeClellan and Marcy were married, Hill attended. 

Waugh's initial picture of a tenacious MeClellan, a hero from 
the Mexican War, contrasts sharply with the hesitant, tentative 
McClellan who emerged when Lincoln called him to Washingon to 
save the Union in July 1661 McClellan had just  won three minor 
skirmishes ~n western Vrgmia. 

Waugh notes tha t  McClellan wab a man a i  extraordinary 
charm who had dazzled hi8 West Paint classmates, a man his critics 
said could s t rut  while sitting down. McClellan possessed inex. 
haustible energy and had the unquestionable ability to bring order 
out of chaos. McClellan was a superb organizer. Soon he whipped 
the Army of the Potomac into what !%ugh calls "the mast impres. 
sive and disciplined military machine ever assembled on the li'orth 
American continent." 

Unfortunately, McClellan was unwilling to unleash the full 
fury of his  military machine against  the vastly undermanned 
Confederate  forces a t  Manassas, Yorktown, and Sharpsburg.  
Instead he sent his  troops into bat t le  piecemeal, or not a t  all. 
Waugh uses a series of letters between Lincoln and McClellan and 
between McClellan and his wife to painfully and pamstakingly sup- 
part the judgment of history that BS a high commander, McClellan 
failed miserably. The contempt bordering on insubordination that 
McClellan expressed about Lincoln in these letters will not win him 
any new suppart or sympathy In one letter to his wife, McClellan 
describes Lincoln as little more than a "well meaning baboon " 

Whereas McClellan failed to live up to his statue as the ' t o y  
wonder" of the class of 1646. Thomas "Stonewall" Jackson continued 
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to overachieve Wmgh paints a compelling picture of a peculiar, tat. 
iturn man. thoroughly devoted to his God and thoroughl: de\oted to 
the utter destruction of an? hostile army upon which he set  hm 
sights 

\V'augh omits Jackson's involvement in t he  first  batt le of 
Manassas but focuses at great length on his Valley Campaigns. 
Naugh also iecounts B lesser-knaun, but telling, story of Jackson's 
brilliant trick s t  Harper's Ferry a t  the outset of the war thar allowed 
him to capture a large number of locomotives supporting the Union 
n a r  effort. After capturing the locomotives, Jackson boldl? dragged 
many of them by horse through the Shenandoah Valley TO a place 
where they could be refitted and requisitioned for the Confederate 

\Vmgh highlights a number of Jackson's quirks and eecentiicl- 
ties These add personality and humanity to Jackson, which are 
iometimes last in more strategxally grounded and less personality 
haied chronicles of the Civil Kar For example, Waaugh nates that 
man? times Jackson's men saw him on the battlefield with his right 
arm raised ramrod straight to the sky Knowing him to be a reli- 
gour man, they assumed this w m  a form of supplication to God. 
Actually Jackson believed his right a m  weighed more than his left. 
This gesture was his attempt to relieve the excemve weight by has- 
mg the blood run down his arm and back into his body 

The humanit)- t ha t  Viaugh brings to Jackson surfaces most 
compellingly m the pages describing Jackson's wounding and death 
at the hands of his own troops Even while being carried from the 
battlefield mortally wounded, Jackson's concern was with others who 
e e r e  also wounded and with his wife Jackson expresses no concern 
that he may be captured by Union soldiers who were within shouting 
diarance He explains that he treated them prisoners with digmty 
and respect and knows that they would treat him no differently 

Weugh's decision to devote more pages to Jackson's wounding 
and death than to the battle of Chancellorseville itself is consistent 
with the books focus, and, most Importantly, it works Even readers 
hailing from north of the Masan-Dixan line may find themselves 
hoping that history has lied and that Jackson did live to fight again 

.Although \b.ugh characterizes the class of 1846 8 s  arguably 
the most illustrious of the antebellum years, he does not make any 
comparisons with other classes The reader only knows that  the 
class of 1846 was the largest of Its time. The many general officers 
who emerged from the class might simply be due to fortuitous tim- 
ing The hlexican War provided combat expenence for virtually the 
entire class. W h o  better to call upon when the country split in 18611 

cause 
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Nonetheless, the elass af 1846 left an indelible mark on history 
Jackmn's presence alone would allow good room to argue the case 
for his class. but this is not really Waugh's point. Waugh too well 
chronicles the failurea of the class to V L ~ W  his hook as simply the 
story of the best or most illustrious class of West Point. He ean- 
cludes that McClellan "failed in nearly every measure of what a gen- 
eral aught to be." Furthermore, for all the battles in which a mem. 
ber of the class of 1846 emerged wtoi ious.  a defeated classmate was 

Waugh writes "there could have been a class reunion on the 
banks of the Antietam if the times had not been EO troubled." The 
importance of The Class of 1846, however, centers around another 
class reunion, one that took place in Appomattox. Waugh note8 "in 
the end West Point's finest hour came not on B battlefield but a t  B 

peace table." As many members of the class of 1846 met outside the 
Appomattox courthouse, Grant and Lee set out to heal the scars of a 
torn nation. Raugh quotes Morris Schaff, class of 1862: 

[Grant and Lee] met with more at  stake than has ever 
fallen to the lot of two Amencans to decide. On the man- 
ner in which they met, on the temper with which they 
should approach the mighty issue, depended the future 
peace of the country and the standards of honor and glory 
for the days to come. . . . Those two West Point men knew 
the ideals of their old Alma Mater. . . . [West Pomt'sl 
greatest GBTVICB was in inspiring and revealing the Ideals 
of the soldier and the gentleman, and in  knitting friend. 
ships which, when called on by the world'e love of gentle. 
ness, responded at Appomattox by bringing back enduring 
peace 

Ultimately, The Class of 1846 exalts shared ideals of honor. 
compassion, and. ultimately, brotherhood, over victory an the hattle- 
field. This was the legacy of West Paint, not just the legacy of a sin- 
gle class. 

usually not far away 
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ROBERT E. LEE: A BIOGRAPHY' 

REVIEWED BY MAJOR T m  0. H.&wK-' 

Emory M. Thomas has the courage to tackle a subject that has 
been covered bnlliantly and authontatively by many historians and 
biographers-the life of Robert E. Lee, Thomas, a University of 
Georgia history professor and preeminent modemday C i ~ l  War his- 
torian, '  succeeds in providing us with a fresh and remarkably 
human look at  Lee, the man 

While Douglas Southall Freeman gave us the definitive four- 
volume R.E. Lee: A Biography2 that deified Lee 8s the perfect mill- 
tary hero, saint, and noble image, Thomas probes into the human 
dimension of Lee's character and reveals both his strengths and 
weaknesses. Yet Thomas's portrayal of Lee's shortcomings does not 
approach the so-called revisionist histories of Lee, popular in the 
1970s and 1980s. That class  of work, exemplified by Thomas 
Connelly's The Marble Man: Robert E .  Lee end HLS Image ~n 
American Society," sought to completely debunk the Lee myth and 
show him as 8 troubled and frustrated person consumed by his own 
failures. Instead, Thomas seeks the truth which lies somewhere in 
the middle of these two extremes. In what he describes as a 'post 
revisionist" biography, Thomas provides a balanced portrait of B 

man capable of great deeds but nevertheless susceptible to the same 
human weaknesses faced by us all. "History needs Robert E. Lee 
whole," Thomas writes in his opening, and that is exactly what he 
gives "6. 

Thomas traces Lee's life in a chronological narrative that  
emphasizes those early experiences that shaped his character rather 
than the later, more historic events, which thrust Lee's already- 

-EMORY M I I I O U .  ROBERT E LEE A B100WW iU'W Porton & Ca 19961, 
172 pages. $30 00 (hardcover) 

"Judge Advacate Generape Corps. United Stater Army Written uhen 
assigned 8s a Student. 44th Jvdge Advacate Officer Graduate Course. The Jvdee 
Advocate General's Sehml. United Srares Army, Chsrlorteaulle. Vlrglnia 

The Con/&rory as CI R a i o i u f i o n a ~  
E z p r i ~ n c e ,  Tha Cmfidzmte Stole of Richmond A Biography o f f h i  Capitol. The 
American War and Peace. 1860-1877, The Canfedwale .Vafion. 1861.1866, Bold 
Diogwn Historian's 
JOUrnW IO *hsAmer,eon ClVd war 

1Pmleasar Thomas'$ other books vlelude 

Thr LLfe a i  J E  E Stun, and k o i e l s  to H d f o u d  Ground 
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established character to the forefront. The reader does not reach the 
Civil War until the middle of the book and, even then. Thomas uses 
I C  as a mere backdrop to expiam Lee's inner person The focus 
always remains on  Lee, and readers who expect detailed digression 
into Joshua Chamberlain's heroism a t  Gettysburg or  Stonewall 
Jackson's audacious flanking maneuver a t  Chanceilorsville wi l l  be 
disappointed. Thomas remains true to the locus of his book with 
sixteen pages of black-and-white photographs a1 Lee, his family, and 
their variou~ homes; none of the pictures shows Lee at  war or in the 
company of other generals and leaders. In total, what emerges 1s a 
Lee who IS much more than a great military oNker, but a Lee who is 
human and understandable 

Robert Edward Lee was born into a prominent Virpnia family, 
the laat child of Ann Hill Carter and the Revolutionary War hero 
Lighthorse Harry Lee. The book opens with the wedding of his par- 
ents a t  the stately James River plantation, Shirley. Despite his for- 
tunate birthright. his gallantry during the War of Independence, 
and his close affiliation wlth George Washington, Lighthorse Hany 
Lee was an irrespmsible man He squandered the family's wealth 
and was imprisoned for over a year for his failure to pay his debts. 
He subsequently fled to the West Indies, abandoning his family and 
causing Robert Lee to become the head of the household in early 
adolescence. Robert Lee's brother, Black Horse Harry Lee, scandal. 
ired the family lurther by engapng ~n an adulterous aNmr wlth his 
sister-mlaw Thomas devotes so much time on Lee's brother and 
lather to explain his sense of shame and embarrassment aver thex 
lack of selfantrol  and restraint. Lee would spend the rest of his life 
emphasizing those virtues I" himself and Thomas describes this pre. 
occupation as Lee's '"birth defect '' His mother's puntanleal and 
pious beliefs only fueled this character trait 

Lee entered West Point and thrived on the disciplined. ordered, 
and measured cadet life. He graduated second in his class and, 
more tellingly, sumved four years a t  the Academy without incurring 
a single demerit, thus earning him the moniker a t  an early age as 
the 'Marble Model." Professors described him as compulswe for per. 
fection and obsessive in his quest for control. After his commission- 
ing ~n the  Corps of Engineers. he soon married Mary Custis, the 
daughter of Martha Washingon's grandson. 

According to Thomas, Lee's marriage was "sale and acceptable" 
although never more than merely satisfactory ta either partner. The 
normally calm and nonconfrontational Lee frequently criticized his 
wife's inadequate housekeeping skills. In her later years, Mary 
became an invalid and stayed at Arlington, Virpma, with her par- 
ents lor long periods of time. Even though Lee and his wife raised 
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s e r e "  children together. Lee searched for emotional attachment 
through a series of flirtatious letters with young women. "iaimmg 
special inendships with some of them'' This need far female C O ~ .  

panmah ip  18 perhaps the most surprising element ofLees  personal- 
Ity that Thomas portrays 

In miring to one of his more intimate female friends the day 
after her wedding, Lee displays his bawdy side when he asks her 
"[Alnd how did you disport yourself My Child? Did you go off like a 
torpedo cracker on Christmas morning?" Thomas does not suggest 
that Lee was ever physically unfaithful to his wife Instead. Thomas 
glves US these heretofore seldom-read letters because in them Lee 
reveals so many thoughts that he never disclosed m conversation or  
in a i r m i  document3 In some of his other letters. Lee admlts his 
self-perceived inadequacies and reveals himself as an insecure man. 
something he would never disclose in public. 

The use of these letters, along with memoirs, recollections. and 
other primary sources i s  now recognized by Civd War his tmans as 
the  preeminent  means of  historical fact gather ing Although 
Pmfessor Thomas s research and u ~ e  of secondary sources 1s notable 
for its breadth, his superb use of theae first-hand accounts is what 
brings Lee's story to life 

In the letters to his women friends, his children. and his former 
mstmctors Bt West Point. Lee IS shown as a man absolutely devoted 
to duty and overwhelmingly in control of himself-and others We 
discover his extreme desire to avoid confrontation and conflict ~n 
both his personal as well as professional hie. Thomas shares the 
view of many historians that Lee's aversion to conflict was his great. 
est weakness as a mhtary commander. This fierce battlefield com. 
mander. Imnized particularly m the South for  his  bravery and 
courage, actually shrank from confrontation a t  every opportunity 
Thomas blames this character trait for Lee's attempt to build con. 
sensus a t  Gettysburg rather than asserting rank and demanding the 
obedience of his subordinates who disagreed with his plans. Very 
fairly, however, Thomas does not dwell on nor blame the South's 
defeats on this element of Lee's character. He appropriately credits 
many of Lee's better qualities such as his audacity and s g g r e s w e -  
ness for victory an the battlefield. He also recognizes that while 
Lee's hands-off approach wlth his subordinates may have led to dis. 
aster m Penn~ylvania. it worked splendidly with a lieutenant such 
8s Stonewall Jackson who thought BJ Lee did and who could carry 
OUt Lee's nsmn 

Thomas traces Lee's military career from his amgnments in 
the Mexican War under Generai Winfield Scott to his command of 
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the Army of Northern Virginia, but these military accomplishments 
never become the focus of the book. Instead, Thomas shows us the 
human Lee, a man who allowed his children to tickle his feet as he 
told them bedtime stones, a man who wrote adoring letters to his 
friends and to his children, and a man who turned down more Iucra- 
tive business offers after the Civil War to become prestdent of the 
obscure Washington Caliege in Lexingon,  Virginia. The years 
between the War and Lee's death in 1870 were marked by personal 
losses such as his unsuccessful attempt to regain his citizenship, the 
death of a daughter and two grandchildren, and his own rapidly fail- 
ing health. But in the end, as he had done throughout his life, Lee 
overcame his share of failure far himself, and the South, to achieve 

The theme of the bwk IS the balance between Lee's self.control 
and hi6 search for freedom, between what he "wanted to do" and 
what he "ought to do.'' Thomas argues that the CIRI War gave Lee 
the opportunity to find the freedom he aought while also performing 
his duty Thomas writes, "Lee was a great person. not so much 
because of what he did (although his accomplishments were extraar- 
dinary); he was great because of the way he lived, because of what 
he was." He was able to overcome many childhood wounds and per. 
sonality limitations to achieve greatness. Lee wrote late in life to 
his daughter that  he ',was always wanting [lacking1 something." 
Thomas recognized this rare insight far what it i c a  reveiation that 
Lee knew the boundaries of the human condition, yet he more often 
than not transformed "adversity into advantage." As Lee once wrote 
to his son. "Live in the world you inhabit. Look upon things as they 
are. Take them as  you find them. Make the beat of them. Turn 
them to your advantage." 

For those who have always thought of Lee as an m n  or a mys. 
tic figure that cannot be fully understwd, this book shows Lee as a 
man who is to be followed rather than worshipped. It shows a man 
whose life should not be immortalized, but emulated. In becoming 
more human and possessed of both strengths and weaknesses, Lee 
becomes more attainable. We can realistically strive to be more llke 
him. As Thomas said, "Lee was not word. he was deed," and by 
understanding the person behind the deed, It increases our own 
capacity for "deeds" both great and small. For anyone whose regard 
and admiration of Lee IS based only on his generalahip and military 
exploits, 1 highly recommended this b o k .  One's respect and esteem 
for him can only increase because of knowng Lee the man. 

EUCCllS 
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SHROUDS OF GLORY* 

Shrouds of Glory takes the reader through the Civil P V d s  
Tennessee Campaign dunng the Autumn of 1864 This campaign 
began with high. almost desperate, hopes on the part of General 
John Bell Hood, commander of the Confederate Army of Tennessee 
(as opposed t o  the Umon Army of The Tennessee), and ended with 
utter failure and retreat. Author Winstan Groom has written the 
stmy of B furiously fought campaign from B Southern point of view 
He delves into the Southern soldier's character and motiratmn, and 
does not flinch from the ugliness of battle 01 the campaign's ultimate 
futility. At Its core, Shrouds of Glon is the story of the men who 
fought the battles-the few who survived and the many uho  died. It 
is not a book about the glories of war, but about Its gnmness and 
death, death cloaked ''in a shroud of glory."l 

In  September 1863, Atlanta was last and General Wlliam T 
Sherman was pursuing General Hood m North Gearg~a. Hood real- 
ized the folly of turning to fight Sherman's much stronger and better- 
equipped army, 50 he conceived a plan to turn north and march away 
from Sherman and into Tennessee. Umon General Scofield's Army of 
The  Ohio W B I  on the march to link up with the  Army of The 
Tennessee in Sashxille, commanded by General George Thomas 
Hoods plan w a ~  to destroy Seofield's force, then capture the Union 
stronghold of hashdle  From there, he aould move north through 
Kentucky. recruiting Southern sympathizers on the ways and threaten 
Cincinnati, Ohio In Hoods mind this became a grand plan to win the 
war There was an ongoing Presidential election in the North, and 
there was increasing sentiment for a negotiated settlement. A grow- 
ing, victorious Confederate Army slashing its way north to Ohio could 
cause Lincoln t o  lase the election and finally bnng formal recogmtmn 
of the Confederate States of America from France and England. The 
victorious Confederate Army of Tenneesee would come up behind 

*\VVI\EION GROO\~, SHROLUS OF GLOW FROY ATLL\TA TO NiimiLlE THE MI 
G R E ~ T  C i l l ~ i l c ~  OFTHE C n 1 L 1 > 4  lAflsnric Monfhl) Press 19951 

'*Judge h d i a c a r e  G e n e r a l s  Corpe. United S t a t e s  Arm) lYrirren =her  
ms:imed BE B Student. 44th Jodpe Advocate Officer Graduate Course The Judge 
Adiocate Generals School Kmred Stateshrm? Chsrlotreiwlle. \'ilrpnls 

T h e  r.fle of the book UB? inspired og the follarlng quote from Jean-Paul 
Satre 'I haie buried death I" 8 ihroud of glow ' 
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General Ulysses S. Grant's force besenng General Robert E. Lee at  
Richmond. Virginia, defeat Grant. and allow the combined Armies of 
Tennessee and Northern Virginia to march on Washington, D.C., win- 
ning the war 

Hood marched his army out of Georg~a and Sherman quickly 
turned his attention south to his planned March to the Sea He left 
Hood to Thomas. offering him no support of any kind. Jefferson Daws 
was skeptical about Hood's plan, but with the Confederacy falling 
apart, he was glad to see someone engaging the enemy. Thus, Hood 
began his ill.fatedjourney. 

Hood's and Scafield's armies clashed at Spring Hill, Tennessee, 
on November 29, a day of missed opportunities for the Confederates. 
There was no all-out assault on the Union forces because of a series of 
mistakes, disobeyed orders, and, Groom surmises, drunkenness on 
the part of Some commanders (Groom notes that Middle Tennessee is 
whiskey countv) Hood awake the next morning expecting to engage 
the enemy, but inatead found nothing but smoldering campfires. 
Scofields army had simply left and continued on Its way to Nashiille. 

The Confederate Army of Tennessee pursued Scofield and the 
two armies met at the bloody Battle of Franklin. This furious battle 
resulted m thousands of casualties and, m the end, Scofield held off 
Hood's advance. Then, as a t  Spnng Hill, the Union force mmply 
pulled out and continued an its way. Hood suffered heavy casualties 
and accomplished nothing. Scofield made it to N a s h ~ l l e ,  reinforcing 
the already strong Union forces there. 

The two armies faced each other at Nashdle  on December 15 
The battle was a terrible defeat for the Confederates, who retreated in 
total confusion. They began a mournful march out of Tennessee, 
through Franklin and Spring Hill, passing the bodies of their slain 
comrades now frozen in snow and ice. Hood's army crossed into 
Alabama at  about the Same time that Sherman reached the sea at 
Savannah. 

Winston Groom is a well-known novelist, and Some of his previ- 
ous books, such 8s Foriest Gump and Better  Times Than These, 
examined recent history through the lives of fictional characters. 
Shrouds of Glov ,  his firet foray into Civil War history, delves into 
the lives and characters of the people who lived the story Groom 
purposely avoids the u8e of footnotes, because he feels that  they 
would intrude on the narrative flow. He asks the reader's forgive- 
ness for this, notes in the preface that he scrupulously researched 
the book, and adds bibhographical notes a t  the end. This is not a 
book for academics doing scholarly work, although the depth of 
Groom's research 1s clear in the vivid details. It L J  a beautifully 
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written story of epic events brought to human scale 

The main character is Confederate General John Bell Hood, and 
the reader learns a p e a t  deal about his life, motivations, and even his 
love life Groom paints a sympathetic picture of Hood as a man of 
mtegnty, plagued by personal demons He makes much of Hood's on- 
again, off-again mmance with aristocratic South Carolinian Sally 
"Buck" Preston. They w e ~ e  engaged, but never married. mainly 
because of her parents objections to his lack of refinement. 

Hood is obriouslg B hero of Groom's, but Groom's view of him 1s 

not one dimensional. He assesses failure and places blame where 11 1s 

due. In one particularly interesting passage deecribing the aftermath 
of the Battle of Franklin, Groom elicits e p p a t h y  from the reader by 
describing Hood as crying "like a child" from remorse and he quotes 
Iacal women remembering haw sad he l o o k d 2  In the next para- 
graph, Groom bluntly hits the reader with the realization that "Hood 
had not only accomplished 'nothing,'he had in fact wecked his army" 
a t  Franklin.3 

Groom gives illuminating background on other major players in 
the story a6 well. The reader learns about them effectiveness as sal. 
diem and about them lives before and after the War. Many of the of& 
c e r ~  in the campaign had been attorneye before the War. Among them 
were General Edward Wallhall ,  a former Mississippi District 
Attorney; General John  Carter,  educated a t  t he  Umrer s i t )  of 
Virgima, and a Harvard-educated South Carolinian whose name 
sums up the lmt cause. General States h g h t s  Gist. Groom deacnbei 
Confederate General Benjamin Franklin Cheatham as a wicked man. 
a better fighter than general, whose supposed drunkenness played a 
major role in the missed opportunities a t  Spring Hill. Union General 
George Thomas was a Virginian whose family never forgave him for 
siding wlth the Union. 

Groom is a native of Alabama, and his Southern partisanship IS 
apparent, especially in his treatment of General Sherman Groom 
devotes many pages to m&ng clear his opinion of the General, even 
though Sherman did not participate in the Tennessee Campaign. and 
is only B minor player in the book Any Northerner who wonders at 
the lingering hatred many Southerners feel for Sherman need only 
read Shrouds of Glory. Groom chooses his words carefully to create a 
menacing profile. He speaks of Sherman's "first taste of control over 
C L W I ~ I I S ' '  and his "stony harshness tempered by a chilling lag~c" when 
his divmion occupied Memphis and burned Randolph, Tennessee 

2 G ~ ~ ~ ~ .  aupio note', at  215 
j ld at  216 
I l d  sf s i  
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These were the first of Sherman's "pyromaniacal urges in connection 
with Southern civilians and property," hut they were not his last.5 
Groom uses Sherman's own words to condemn him, and makes him 
seem supremely arrogant. Sherman widely published a letter warn. 
mg Southerners to "prepare for my coming," threatening all men 
and women with death and dispossession of their lands and proper- 
ty.6 His goal was the total subjugation of the South, and he said that  
the Umon Army would '"take every life, every acre of land, every par- 
ticle of property, everything that to us Seems proper . . and we will 
not account to them for our acts."'He felt that  the only way to 6ave 
t he  South far the Union was to destroy i t .  Groom describes 
Sherman's March to the Sea by saying "Not since the Depredations 
of Attila the Hun and the Duke af Alva had such an adventure been 
conducted in Western civilization."a 

Groom has a Southern w i t &  sense of place and his descrip- 
tions of the towns and countryside almost make them characters in  
the story. He paignantly describes the beauty of Franklin before the 
battle, and its near-destruction within hours. His descriptions of 
Nashville before and after Union occupation border on the melodra. 
matie and almost make the city seem like paradise found and lost 
Most effectively, he describes the Tennessee soldiers' deep feelings of 
reverence and pride to be fighting an their native sail. 

Although Shrouds of Glory is a book about epic events, Groom 
never forgets those indinduals who fought and he makes liberal use 
of contemporary accounts. He quotes letters and memoirs from such 
welhknown chroniclers of the war as Sam Watkins and Mary Boykin 
Chestnut, and from lesser-known soldiers and civilians with Impor- 
tant  contributions to make to the narrative. Groom's descriptions of 
the battles are vivid and gory. He describes the height of the Battle 
of Franklin as a "cauldron of flame-stabbed smoke and dust and 
r a ~ k e t . " ~  He uses no-holds-barred contemporary descriptions of 
splattered brains and severed limbs, such a6 this memory from a 
Confederate captain: "[Olne Uman colonel saw a Confederate mn 
one of his men through with a bayonet, but before he could pull it 
out, "hie brains were scattered on all of us that stood near"'10 Groom 
describes the dead chewing their thumbs to pulp a8 they died in 
agony," and the Confederates' "Moscow style"12 retreat through the 

6ld 
'Id at 93. 
eld st 112 
eld at 188. 
loid at  169 
ILId at 211 
'>Id at210 
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snow to Alabama. the unshod leaving bloody foorprints in the ice. 

iViinstan Groom has created a compelling account of the last 
great campaign of the Civil Bar  It 18 an excellent book for anyone 
who exer wandered n h ~  Southerners fought end about their tenacp 
ry even while the Confederacy WBE in its death throes I t  15 the 
story  of common men swept up in a great struggle and as the author 
describes it. "when they were gone, their dust enriched the national 
trust "13 
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IN THEIR OWN WORDS, CIVIL WAR 
COMMANDERS' 

REWEWED BY  OR CLRTIS A. PARKER" 

On 6 June 1944, as the  allied forces began the invasion of 
Normandy, General George S. Parton, Jr., wrote to his 
son, then B cadet at the United States Military Academy, 
that "to be a successful soldier, you must know history." 
The number of similar pronauneemente from noted mill- 
tary figures, including Napoleon, is almost endless and 
the basic refram is the Same-to understand the present 
and to prepare for the future the study of history is vital. 
This applies most particularly to those who lead men in 
battle. As Marshal Foch wrote, "no study is possible on 
the battle field, one does simply what one can in order to 
apply what one knows." Despite vast changes in technolo- 
gy since World War 11, the combat leader may still learn 
much from the study af past  bat t les  and campaigns. 
Weather, temain, and intelligence are as important today 
ab in the days of Alexander, Frederick the Great, and 
?lapalean: human reactions in  combat remain relatively 
COllSt.3"t.' 

This initial paragraph from the preface to A Guide to the 
Study and L'se of Military History stresses the importance of the 
study of history to the professional soldier. Asoldier can learn much 
about leadership in war from those who have commanded in battle. 
TJ. Stiles's compilation of writing8 of fourteen Civil War comman. 
ders, In Their Own Words, Cid War Commanders, is an opportunity 
to learn from such men 

In his preface, T.J. Stiles, writer and historian, states that his 
goal was to create a narrative, chronological history of selected Civd 

. .  
"Judge Advocate General's Corps, Uni t id  States Army Written when 

assigned as a Student, 44th Judge Advocate O f h e r  Graduate Course. The Judge 
Advacste GenersPs School United Statss Army, Charlotfesillle. V i r p i a  

?JOHN E. JEESCP, JR. & ROBERT W C o m E I ,  A GUIDE TO THE STUDY AYD USE OF 
M~LITARY HISTORY, XI ITVaihmgton. D C Center of hliiitsry History Umted States 
Army, 19i91 
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War battles told in the wards of the commanders who fought them. 
He was aucceesful. 

The work ii not ineluswe. nor was it designed t o  be. Stiles real. 
med that to create such a work would have gone well beyond one vol- 
ume. He subjectively chose the battles bared "primarily on the d e w  
S I V ~ ~ ~ S E  of the events. the importance of the writer, and the literary 
quality of the story." 

The work LS comprehensive. Stiles bridges the gape between 
battles with brief. detailed descriptions of intervening events He 
analyze8 the effect of the outcome of the battles on the mood of 
pol i tnan and citizen alike. He provides the continuity required to 
allow the reader to  understand each battle's context in the  war. 
Howerer, while addressing the social and political impact of each 
battle, Stiles never loses sight of the battlefield. The commanders 
tell their s o r y  of the war in styles as vaned as the commanders 
themselves Through their awn words they "share their thoughts 
and observations. and make historical events personal. intimate. 
and real.' 

The firat.hand account 1s both the primary strength and weak. 
ness of the book. The commanders,2 while prowding excellent battle. 
field mcountS. urote with the clarity of hindsight and often with an 
eye towards one's own place in history. However, both Stiles and 

T h e  commanders and iheu  posht~one at the rime were as io l lows 
umon  
George B ?IcClellan. Commander oithehrm) o f  the Patomac 11662 
C 9 Gran t .  Commander  a i  t h e  Army of t he  Tennesree a n d  later 
Commander -mChda1  the Union irmres 
Wdl~am T Sherman. commander a f a  brigade at  First Bull Run and l s w  
Commander -m-Chdm the \\'est 
P h i l i p  H She r idan ,  commander o i  an I n f a n t r y  d i i i i i an  and  later 
Commander-in-Chlef o i  the Caialry of the Potomac 
Dawd D Porter ceiond.m.rarnmand to Farrapt at New Orleans 
9 Dana Greene. Executive Olflcer ,second-m-command, on the C S S 
M0"lfor 
Confederere 
P G T Beaurega rd .  Commander  o i  t h e  Confede ra t e  A r m y  a t  
YanaiPaa 

Joreph E Johnrran Commander-in-Chief I" Sorrhern Virglnis !ater 
Commander-m-Chief I" the \Vest during the Vickeburg Campa~gn,  and 
Commander a i  t h e h m y a f  Tennessee dunngfheh t l an la  C a m p s i p  
James Langbfreet, commander a i  a dwision and later B carpa under 
Robert E Lee I" the Army olNarthernYirglnrs 
John B Hood Commander o i  the Army oi'ieennesbee after Johnston 
John i hloiby, Commander a f rhe  Partisan Rangers 2" Ylrglnls 
John McCorlde, scout ior l\'illiam C Quanlrill and late7 squad leader 
under guerrilla George Todd in i l i p n ~ u r i  
John h l d n t o i h  Kell, Executive Olficer (second-in-command, unde r  
Captain Raphael Semmei on the C S S  Afubnma Johnifan 
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Professor Gary W. Gallagher well advise the reader of this weak- 
ness 3 

Gallagher's introduction to the work seta the stage with com- 
mentary about the war. He admonishes the reader that some of the 
writings are self-serving He draws the reader's attention to some of 
the worst offenders. However, a8 Gary Gallagher reminds the read. 
er, 'Their writings, however flawed by special pleading, constitute B 

valuable and enjoyable introduction to the operations that  helped 
decide the outcame of the war." 

Although the work is reasonably well balanced-with seven 
commanders representing each s i d e n a t  every battle is presented 
from both sides. Among the more noted commanders are Generals 
Grant, Sherman, and McClellan of the Union Army and Generals 
B e a u r e g a r d ,  J o h n s t o n ,  and Longstreet  of t he  Confederacy. 
Notoriously absent is General Robert E. Lee since, BS Professor 
Gallagher points au t ,  he  never published anything about his  
wartime role. 

The work iB chronologically organized. Stiles begins the work 
with a section called the "High Tide of the Confederacy." Generals 
Beauregard, Johnston, and Longstreet provide insight and detad of 
succe681ve Confederate victories from the Bat t le  of Bull Run, 
through the Peninsula Campaign, to Second Bull Run. The ~eetion 
ends with the Union victory at Antietam. General McClellan, repre. 
senting the Union, consistently explains away defeat or rationalizes 
las t  opportuni t ies ;  m m t  notably h i s  f a d u r e  to  p u r s u e  the 
Confederate Army after his victory at  Antietam. 

Stiles similarly follows the war throughout the book. In the 
section titled, "The Union Breakthrough," Union Generals Grant 
and Sheridan and Confederate General Johnston account for the 
battles of Shiloh, Perryville, and Vicksburg. These men, with 
Stiles's commentary, make clear that  bath sides knew the impor- 
tance of the control of the Misalesippi River and saw it as a wedge 
that  would split the Confederacy in two. 

The commanders, especially Grant, provide vivid accounts of 
the battles from the victory at  Shiloh, through the unsuccessful 
Confederate invasion af Kentucky, to the struggle for, and ultimate 
Union victory at ,  Vicksburg in July 1863. Throughout, Stiles mm. 
pares and contrasts these actions in the West with concurrent 
actions in the East, allowing the reader to see these battles not ae 
isolated events, but in perspective with the whole of the war. 

General Longstreet provides a detailed, day-by-day account of 
3Gsw W Gallagher IS the Head ui the History Depanment, Pennsyli~sma State 

Unlverslty [see wpra note *I 
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the three days at  Gettysburg Longstreet closely interacted with 
Lee Through Longstreet's uords the reader comes closest to Lee's 
own thoughts and motivations. By reminding the reader t ha t  
G e t Q s b u r g  culminated ju s t  o n e  day before the surrender  of 
Vicksburg to Grant, Stiles again places this most famous battle of 
the Ciiil War in Its context wlth the yest of the war. These two 
simultaneous victories sealed the fate of the Confederacy 

Stiles makes an interesting choice in Longstreet as the narra- 
tor of Gettysburg. Hm proposal for defensive warfare a t  Gettysburg 
1s in stark contrast to the frontal assault chosen by Lee. After the 
war, his c n t m l  writings of Lee's actions at  Gettyaburg and his shift 
toward republican and reconstruction politics made him a contraver- 
a i d ,  and often ostracized, figure in the poet war South 

Stiles returns to the West in the fall of 1863 with the Union 
Army under siege in Chattanooga following its 108s at  Chickamuga 
At this time General Grant, commanding all Urnan forces in the 
West, prepares the Army to break out from the siege General 
Shendan leads the break out with a t e n m o u  attack up Missionary 
Ridge Shendan rives an excellent account of this battle that tosses 
the Confederate forces m the Cumberlands into retreat 

Grant's success in the West led to his promotion to General-in- 
Chief of the Union Armies. Grant details his StiategY to concentrate 
force on the Army of Xorthern Virginia while General Sherman 
pushed toward Atlanta Generals Sherman, Johnston, and Hood 
provide an  excellent account of the flanking maneuvers. attack, 
defense, and counterattack of the Atlanta Campaign 

The commanders and Stiles remind the reader of the Impor- 
tance of this action. The capture of Atlanta in September 1664 
drove into the heart of the Confederacx severely limited its industn- 
a1 capacity, and cleared the way for Sherman's drive to the sea This 
action, 8s with the control of the Mississippi River. again cut the 
South in two 

Through Stiles's useful commentan and the words of Grant and 
Shendan, the final section of the book. ''Grant Gaes East," describes 
the siege of Petersburg, Sheridan's raids through the Shenandoah 
Valley, and the Campaign at Appomattox. Grant's account of Lee's 
surrender at Appomattox 1% compelling and extremely humane. It 1% 

an excellent lesson in being gracious in ilctory 

Three other sections w e  particularly noteworthy; the two see. 
tions devoted to naval warfare and the one Section an guerrilla war. 
fare 

Control of southern ports and livers was essential to the north- 
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ern WIT effort Major southern rivers formed essential lines of com- 
munications for the movement of troops and supplies. They were as 
impartant a6 the  railways. The South's agrarian economy relied 
heavily on exports to Europe. Its war effort taunted on importing 
weapons and supplies from Europe. The status of the Confederacy 
and Its hopes far recognition of sovereignty rested on Its ability to 
maintain transatlantic communications. 

The accounts of three battles describe Union naval operations. 
The executive officer of the U S.S. Monitor, S Dana Green, gives B 

vivid account of the battle of the ironclads, the Monitor and the 
Merrimack, in March 1862. Admiral David Porter gives a full and 
detailed account of the April 1862 battle for the control of New 
Orleans and the lower Mississippi River Finally, Admiral David G 
Farragut gives an excellent account of the August 1864 Battle of 
Mobile Bay. After these sections. the reader ia fully aware of the 
importance of the maritime contral of the Confederacy and the hard- 
fought battles to gain it. 

The c m i ~ e  of the C.S.S. Alabama from August 1862 to June 
1864 accounts for Confederate naval action. The Alabama, until Its 
sinking by the U S  S. Kearsarge, captured or destroyed mxty.six 
Union merchant vessels in the Atlantic and Indian Oceans. Its exec- 
utive officer, John McIntosh Kell, tells the stoly of the efforts and 
difficulty of the Confederacy in acquiring ships in Europe and of the 
S U C C ~ E S  of the Alabama in  disrupting Umon shipping around the 
world. 

Guerrilla warfare was as much a force multiplier in the C m l  
War as it is today. In Virginia, Colonel John Moehy was successful 
in raiding Union forces. Colonel Mosby provides insight into guernl. 
la  operat ions through his  account of one of his  most famous 
exploits-the capture of Union General Stoughton, in bed, behind 
Union lines. 

Missouri was a slave state, but never a part of the Confederacy 
After two failed attempts by confederate forces to  take Missouri, 
p r o a n f e d e r a t e  Misrounans took to guerrilla warfare. Guerrilla 
warfare m Missouri was some of the most savage fighting of the war. 
John McCarkle, one of the guerrillas, gives the account of two gum. 
rilla actions, the Lawrence Massacre and the Massacre and Battle af 
Centralla. 

At the Lawrence Massacre, the guerrillas murdered the majority 
of the male population of Lawrence, Kansas, and burned the town. 
Wlile McCarkle's version has only Union soldiers hemg killed, Stiles 
paints out that the guerrillas hunted down the entire male popula- 
tion, cimlian men and boys, and killed them in front of their famillea. 
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The guerrillas defeated a force of regular Union cavalry at  the 
Ma~sacre and Battle of Centralia. However, this wa6 more than just 
a mili tav victory The guerrilla farce routed, pursued, and killed all 
but fourteen of the 206.man Umon force. Reportedly, Jesse James 
led the charge and personally killed the Umon commander 

Throughout, maps-forty in all-supplement the commanders' 
accounts They are all reproductions of period mape. While the 
majority of the maps are clear, legible, and very useful, some are of 
poor quality and little value. Undoubtedly, the reader will at  times 
desire better maps to aid in understanding and followmg the detail 
provided by the commanders. 

This work 18 not a sole source far the study of the Civil War. 
any particular commander or battle, or the politics of the period, nor 
was this Stiles's intent. Instead, the work "[blrings together a group 
of carefully selected and edited writings from both h'orth and South, 
rang1113 from the first battle to the last, giving the reader a chrono. 
log~cal history of the war in the words of those who fought it." Stiles 
introducer the reader to the commanders' stories of the war The 
work inspires the reader to further explore the writings of these and 
others who shaped the events of the Cml  War It 1s a recommended 
addition to any soldier's reading list. 
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STRENGTH FOR THE FIGHT- 
A HISTORY OF BLACK AMERICANS IN 

THE MILITARY' 

Strength for the Fight, A History of Black Amerrcans in the 
Mditary, by Bernard C. Nalty is a must read for all military mem- 
bers. Add it to your personal libraly Why? I t  iB the best document- 
ed account of Black Americans in the militaly and the integration of 
all four branches of the military At least one other reviewer agrees. 
He said "[Naltyl has . . . written what is simply the best as well as 
most readable one-volume comprehensive account of these [Black 
fighting men's1 contributions throughout American history , , .''I 
Strength for the FLght tells the story of Black Amencans'experience 
~n all branches of the militmy, from the colonial em to the present 
day. Yalty deals candidly and honestly with the military's treat- 
ment of Black service members by a segregated and desegregated 
military 

From the start, Xalty makes you want to read this book. For 
example, the second paragraph of the book reads. 

Helping defeat America's foes did not gain acceptance 
within the military Traditionally, when the Rnng died 
away, no more than a taken number of blacks remained in 
the ranks. Besides fighting the wartime enemy, black 
Americans faced a second and far more dangerous f o e -  
r m m ,  which sharply restricted their opportunities with- 
in the armed services and in civil society as well. The 
accomplishments of blacks in combat all but disappeared 
when examined through the distorting prism of white 
supremacy.2 

*BERS*RD C Saw, STRESCTH FOR THE FIDHT-AHLSTORY OF BUCK AIIIRICA\\J 
I N  TRL i l l ~ l r m ~  [The Free Press 1988): 440 pages, $22 50 (hardcover), $12 96 Isoiteav- 
er> 

"Judge Advocate General's Corps. United Sfafec A ~ m y  Written %hen 
aaa iped  as B Student. 43d Judge Advoeale Officer Graduate Course. The Judge 
Bdwcate Gensrsk School. h i r e d  Ststee Army, Charlatteaillle, Virglnia 

'Da-id K Carhrle. Strength for the Fight, A Hisloiy of Blwk Amencanz m ihr 
Miliiari b, Barnoid C A'alty. L A  TIIMLI, June 15, 1986, at 1, book review wcfim 

2ld I r  Carlisle's i e \ i e w  of Strength for tho Fight quolea part oi the puate 
ineluded here, hawever. I i l e f e d  b include the lull paragraph to  promde a sample af 
Mr SdtY'5 *TltnlE itr1e 
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Another reviewer commented that this hook is "the soundest 
and heat documented syntheeis of Black Amencan military history 
u'e hare."3 In addition to being well documented. Strength for the 
Fight reads like a navel rather than B history hook Naltj- writee as 
if he 1s telling a story However, you only have to look at the end- 
nates of each chapter to realme that he is telling the story  of real 
people and evenrs in United States military history 

He has over 
thirty years of experience as a historian for the United S ta t e skmed  
 force^.^ When Kdty  nrote Strength for the Fight, he was a histori- 
an with the Office of .h Force History5 Furthermore, "[tlhe hook 
reflects the scape and depth of perwnal knowledge and salutary 
insight Sa l ty  has gained from his experience in ca.edmng (with 
Morns J. hlacGregor Jr .)  13 volumes of documents published in 
1977  8 %  'Blacks in t h e  United S ta t e s  Armed  Forces Basic 
Document. 2,'s 

Strength f o r  the Fight c o n m t s  of twenty-one chapters that  
cover mch subjects as ~ e r v i c e  during colonial times, slaver); World 
War I. Koorld \Tar 11. the Korean War, and the Vietnam War The 
endnotes following each chapter provide the reader excellent source 
material for further research. The book also contains a comprehen- 
E L Y ~  index and bibliography For example. the reader can use the 
index to look up specific military units. branches of the service, mili- 
tary justice matters, mstallatmns, battles. or mdmduals. 

Any one u h o  questions why we have an Equal Opportunity 
Program or goals for minority promotions should read this hook It 
gwes the hmtoncal background for the military's Equal Opportunity 
Programs Strength for the Fight identifies those who were for and 
against integration of the military services. It also tells who made 
integration a reality and describes the vast difference between mte- 
gration paliciea and actual implementation 

Naltg also describes why the branches integrated and uhen  
Far example, we learn that the Air Force was the f i r s  to adopt an 
integration policy and practice, while the .Army was the last This 
hook also documents rhe w e  of racial quotas by the militan. S ~ M C ~ S  
to keep Black h e n c a n s  out of the military and from becoming off- 

Nalty H emmentlg qualified to wnte this book 

cers 
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Todays news is filled with stories on whether it is time to put 
an end to affirmative action.’ For those in the military that have 
the power to end or continue goals for minority representation and 
promotion, Strength for tho FLght is a must read book. It tells from 
whence we came and may prevent UB from traveling those unjust 
roads again. Consider this quote from one of the Senators involved 
in the affirmative action debate: ‘ M e  have to look back into OUT 
history and look deep into our hearts and remind ourselves that we 
have a great deal to account for and correct based on discriminatory 
policies of the past-policies that continue to this very day,”S 

Judge advocates will find this book enlightemng. Nalty talks 
about  the mil i tary just ice  system and i ts  t reatment  of Black 
Americans. Ha describes a military justice system that hung Black 
deserters from the 9th Cavalry, but gave life imprisonment to white 
soldiers that  committed the same offense. Using Nalty’s index, 
judge advocates can read about other incidents that  caused Black 
Americans and Black community leaders to question whether the 
military justice system really afforded justice to Black Americans. 
After reading Strength for the Fight, judge advocates may realize 
that 8ome of the current procedures and regulations governing the 
administration of military justice are the result of the history in 
Naltys book. 

Nalty documents in an even-handed manner Black Americans 
participation in the armed f ~ r c e s . ~  He tells us about the heroic BS 
well as the behonorable actions of Black American service members. 
For example, Nalty writes of a Black American soldier, Corporal 
David Fagan,  who in  1899 deser ted from the 25th Infantry 
Regiment in the Philippines and later led Philippine rebels against 
American forces. In the same chapter, however, Nalty relates the 
bat t les  fought and won by Black mil i tary uni ts  like the 25th 
Infantry Regiment. 

On the negative side, one reviewer, while stating that Strength 
for the Fight is a “superb book that deserves wide attention,” criti- 
cizes the book because it ‘sees evewhing that happen to Blacks in 
the armed farces a s  the product of institutionalized racism.n10 
Another reviewer criticizes the book‘s treatment of the ‘Army’s last 
black 24th Infantry Regiment in Korean combat.”” He accuses 

7Steve Gerstel, A f i i m l i v ~  Action. Debate Won’t be Tome. RICHMOW T I ~ s -  
DISPATCH, Mar. 19,1996, at A6 

IQuOtmgSen WllUsm S Cohen, R-Mune). 
sDrew Middleton, Jim CIOW m Uniform, 17’ Tms, Aug. 23, 1906, d 1, st 12 
%bllett, Bupm note 4. 
“CarUde. supra note 1. 
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K d t y  of failing to point Out t ha t  the official record of the 24th 
Infantry's service in Korea only includes the initial three months of 
a fourteen-month The reviewer specifically B C C U S ~ S  Nalty of 
failing 

t o  credit the 24th Infantry with what was actually the 
United States' highly significant initial victory over invad- 
ing North Koreans, as well as this regiment's subsequent 
outstanding performance in northwesternmost (sic) North 
Korea in late 1950 and two extraordinary regimental 
a s sau l t  r iver  crossings in South Korea during early 
1951.13 

The reviewer that made this comment commanded the Army's last 
Black combat unit in Korea.14 

In closing, it bears repeating that this is a must read book 
which should be on every judge advocates' reading list, if not Ln 
their personal library 

l4Even if this statement proves Lo be accwate one might consider that  the 
r e w e ~ e r  waa perhaps tm dose Lo the subpt  matter. For example, David Carliele 
caneluded Iya review by staring "Nalty has. with but m e  impommt exception. his 
Korean War chapter, oven "9 the work that  has  for too long been mimng from the 
library o f h e n c a n  military lvstoiler " Id. 
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THE ASHES OF WACO: 
AK INVESTIGATION* 

The haunting memory of black smoke billowing from a sprawl- 
ing Texas farmhouse is etched m the minds of most Americans. 
Beginning with the botched raid of the Treasury Department's 
Bureau of Alcohol, Tobacco and Firearms (ATFI agents on Mount 
C a m e l  on February 19, 1993, the public emotionally followed the 
ensuing fiftyoneday siege. Pictures and stories of children, alleged- 
ly endangered by a crazed cult, were told by excited reporters. 
Illegal drugs and stockpiled weapons were rumored. These were 
mixed with verbal and visual images of the four ATF agents who 
were ahot to death by Mount Carmel residents. All the events 
unfolded around Vernon Wayne Howell, a160 known as David 
Koresh, a self-proclaimed Messiah preparing his followers for the 
imminent Apocalypse foretold in the Book of Revelation. Seventy. 
six men, women, and children, known 88 Branch Davidmns,' per- 
ished in the Apocalypse ofApril 19, 1993. 

In The Ashes of Waco: An Znuestzgation, author Dick J. Reavir 
notec t h a t  t he  media, t he  federal government ,  and even t he  
President were quick to blame those Inside the compound. Less 
quick to cast judgment, he personally began researching the events 
more closely followmg the deadly blaze. Published by Simon and 
Schuster in July 1995, the books publication was speeded to coin- 
cide with the House hearings an Waco. This book differs from most 
other literary endeavors on the subject by providing p e a t  detail 
about David Koreshs theology and its ultimate earthly impact on 
his followers. It also provides narrative detail of the exhaustive 
negotiations between the Federal Bureau of Investigation (FBI1 
agents (who took over after the ATF raid), and David Koresh 

-DKK J REIIIS, THE ASHIS OF \VhCD A I  IWESTIOATIOB lSimon & Schuater 
19961, 320 paeee. S24 00 Ihardcover). 

-'Judge Advocate Generapi Corps.  United S t a t e s  Army Written *hen 
assigned BO B Student. 44th Judge Advocate Oficer Graduate Course. The  Judge 
Ad\ocate General's School. United States h y ,  Chsrlolresillle. Virgnls 

W h e n  Howl1 took O W  88 leader at Mount Csrmel. he "dispensed with the 
trappings a i  den0mm8tianalirm-stamng vith the church name'' The press called 
the reeldents Mount Csrmel Branch Dairdians because the awnerhhip m u p  on deeds 
to the property was the Branch Davidian Sevenfh.Day Adventist Association See 
@"r.all> sup70 note -, at S6 
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Dick J Reams ininally covered the Waca incident as a staff 
writer far the newsweekly Dallas Obsemer. A former c w d  rights 
worker and staff member of t he  Southern Christian Leadership 
Conference, Reavis 1s a Xieman Fellow in Jaurnsliam and has been 
a Senior Editor at Texas Monthly and B Business Correspondent for 
the Son Antonio Ltghf He has authored several books. including 
Conceisntmns u t h  Montezurno and Fodor's Texas. Questions, left 
unanswered by both lawmen and the Koresh followers after the fire. 
spurred his interest and he went to work fulltime on uncoiering the 
answers. His work resulted in this book, as well as his participation 
as the opening panelist in the 1993 House hearings on Waco. 

Reavis began his research intent on understanding the actions 
of those involved, with particular focus on the deeplysown religious 
beliefs of the Mount Carmel community. His book draws from Inter- 
views with survivors of the movement? published accounts, tran- 
scripts from the San Antonio trial of eleven eurvivars, and from van. 
ous religious tapes and written materials. He also derived much of 
hi8 book from 17,800 pages of "secret" transcripts of the telephone 
conremations between those inside Mount Carmel and government 
negotiators. Reavis almost smirks a t  his literary scoop, claiming 
these transcripts "may not be released to the public until the year 
2000." 

Mr. Reavis gained little direct insight from the lawmen's per- 
spective, e.8 few investigative government reports  have been 
released, and many government employees remain under gag order 
pending lawsuits from E U ~ V I V O T S .  This may help explain, though not 
forgive, his strong bias against government personnel and their 
actiwtiee 

In the early pages of the book, Reavis likens the people who 
had lived in Mount Carmel "to the Shakers and to the Oneida com- 
munity-parts of today's Americana '' He characterizes Koresh's fol- 
lowers as decent, hard.working people who deserved to be left alone 
by the ' h g ,  bad government." His abundant se.rmsm is unnecessary 
and clouds his factual and theological research. Although he does 
cast some blame towards Koresh and hi6 followers, the book's over- 
whelming focus and Sympathies strongly favor the Koresh followers. 
The close relationships he developed with Davidian survivors and 
sympathizers during his research arguably compromised hlE jour. 
nalistic objectivity. 

2Journaliit Richard Leiby of The Wkehingtan Post described rhe Branch 
Davidian mo~emenf ,  o n ~ i n a t e d  in 1935 (long before Kareshr b i r t h ,  BE ' a  reird on- 
shoat of m~llennisl  Seventh.Day Adi,ennirn'' 
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Mr. Reavis's thesis, prevalent throughout the book, is that the 
government miahandled the Waco incident and bears ultimate 
blame. Although he fails to say what the government could have 
done differently, he suggests that  David Koresh could have and 
should have been arrested away from Mount Carmel. Reavis offers 
evidence that the ATF planned the February 1993 raid based on an 
illegal warrant, and orchestrated it complete with Hollywood-style 
theatrics and cameras placed in military helicopters. Agente on the 
ground gave the raid the  code name "Showtime" and gave no 
thought to the possibility that Koresh might not are up immediate. 
ly based on their e x c e s s ~ e  show of force. 

Author Reams fails dramatically to  @\.e his promised definitive 
account of "what really happened at  \Vayaco "3 It is intellectually dis- 
honest for him to promote the book a6 representing both sides of the 
conflict. Rather, Reavis successfully promdea a detailed account of a 
grand.standing, self-taught theologian's rise to Infamy, and the dev- 
astation which resulted. To his credit, Reavis does raise several 
unanswered questions of government imolvement, including the 
possibility of agency rivalry and political maneuvenng which may 
have prompted actions of bath the ATF and the FBI. 

The book opens with Vernon Wayne Howell's illegitimate birth 
m 1959 and his troubled, abused childhood. An illegitimate child of 
a fourteen-year-old mother, he was raised in the Adventist Church 
and was known to lecture his jumor high classmates an the Bible. 
However, he failed to practice what he preached. When he was eigh- 
teen, he met hi6 first love, a sixteen-year.oid prl  who soon became 
pregnant and had an abortion when he refused to acknowledge par- 
enthood. They later resumed then relationship, but because Vernon 
thought the Bible prohibited birth control, they did not practice it, 
When she became pregnant B second time, her father ran Vernon off 
Shortly thereafter, he underwent a r e l i g k ~ s  experience while sleep- 
ing in his pickup. God told Vernon that he would give him the prl  
later. A sexual obsession would weigh greatly throughout David 
Koresh's life 

Mr. Reavis explains that Vernon fathered seventeen children 
by various females prior to his death in an attempt to ''presewe the 
flock"4 Howell believed his sexual exploits were commanded by the 

. .  
4A~cordmg t o  Reaia .  t i i a  of these children were barn t o  underage matherr who 

were not - n e b  a l  Haiuell. and athera were by adult women r h o  were already wed 
see mprn note *, Bf 112 
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Bible and that 'seed-scattering" was his duty. He liberally defined 
"marriage" to fit his own needs, and took many wives, most under the 
age of seventeen. Rather than recognize Howell's actions as polygamy 
and Statutory rape, which they were, author Reavis systematically 
supports such sexual exploits with Biblical passages. Reaviis likens 
'the Waco Messiah" to Adam6 and supports Howell's illegal act8 with 
underage females by noting that the Bible considered females of child- 
bearing age to he appropriate mothers. Reavis alludes that Howell's 
sexual conquests were consensual. Moreover, Reavis explains, as God 
established the age of consent, Howell and his followers were 'like 
most devout Christians" who believe God's laws "are of greater come. 
quence than those made by e m h l y  powem"6 

The ease with which Reavis compares Howell to other devoted 
Christians is reprehensible. Further, Reavis offers no balance to his 
picture of the Davidians as peaceful, well-meaning people who prac- 
ticed their rightful religious freedom. Howell was socially justified 
in exploiting people and law8 because he believed he was of God 

Diagrams of the first and aecond floors and an artist's render- 
ing of the Mount Carmel Center help onent readers to most of the 
action in the book Other than the book's glassy paper cover photo- 
graph, it contains no other drawings or photographs. Reavis went to 
great length to personalize Karesh and his followers, and it is sur- 
prismg and unfortunate that he failed to include pictures. I imagine 
that most photographs of David Koresh would contradict the mental 
picture Reavis has painted of him. 

Reavis describes several pages of published sources a t  the end 
of his book. However, he fails to credit specific sources with specific 
amounts in the hook. For example, Reavis uses Koresh's awn words 
in describing a great part of the book's first chapter, dealing with 
Koresh's illegitimate birth and his earliest religious and sexual 
experiences Were these taken from the transcripts of conversations 
between Mount C a m e l  and the FBI? Are they included in Koresh's 
writings? Did followers give this information to Reavis? 

Reavis admits the government's case is essentially made in two 
volumes of the Treasury Department's report on the ATF investiga- 
tion of Vernon Wayne Howell and in the trial transcnpts of the bur- 
vivors. Several books supporting both the government's version and 
the Davidians' side are also cited. References to theological works 
spanmng the nineteenth and twentieth centuries which impacted on 

6"Like Adam. the Wac0 Meanah dso believed that ha conquest of the world 

OId 
would come through repleruslung 1T" Id at 111 
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Davidianism are also provided. Readers interested in David Koresh 
and his theology will find these listings useful. 

David Koresh‘s doctrinal legacy itself is scant. Throughout his 
negotiations with federal agents during the siege, he purportedly 
was working on an interpretation of the Seven Seals, referenced in 
the Bible’s Book of Revelation. His explanation of the First Seal, 
together with a few letters and some early audiotapes, have been 
preserved by same of his followers. Some of these works are avail- 
able by E-mail and Reavis gives readers the address to obtain this 
information. 

Reavis also notes that several scholars of the Bible, including 
Professor James Tabor from the University of North Carolina, found 
Karesh‘s interpretation of the First Seal to have some religious merit 
and basis. Professor Tabor is the coauthor of Why Wwo? Cults and 
the Battle far Religious Freedom tn America, which also was pub- 
lished in July 1995. Because of their similar contents and simultane- 
ous release dates, many critics reviewed these books together. 
Comparison of the two was inevitable. Primarily, the Reavis book 
was seen as an expos6 of the government’s stupidity during the siege, 
while the Tabor book paints blame on the ‘anticultmts” and “cult- 
busters”  who have created m environment  which t h r e a t e n s  
America’s religious freedom. Bill Broadway, of The Washington Post, 
wrote that both boob blame the government’s lack of understanding 
of Karesh’s claim that he was sent to open the cryptic Seven Seals in 
the Book of Revelation. In a review printed July 30, 1995, Broadway 
portrayed The Ashes of Wac0 a8 “a loosely woven-and often loosely 
documented-account of event8” containing “thousands of details, 
many quirky and insightful, others ridiculous.” 

In a September 3, 1995 book review printed in The New York 
T h e s ,  s r i t e r  Mark Silk criticized Reaviis for his failure to draw firm 
concIusions about Koresh, “taking refuge instead in B needling sar- 
casm that ill suits the tragic story he has to tell.” According to Silk, 
Reavis also failed to consider the effect professional “cultbusters” 
had in shaping the Waco events. 

The Dallas  Morning News called Reavis’s book “candid,” 
despite his occasional substitution of style for substance Critic 
John Gamino praised his fellow Dallasite for his candor throughout 
the book However, Gamino points out that the book‘s dust cover 
surprisingly calls this ‘the definitive book” on the Mount Carmel 
tragedy, thus setting ’an impossibly high standard 

This book must be viewed critically as one person’s interpreta- 
tion of events involving David Koresh and the Branch Davidians 
who resided at  Mount Carmel. Readers must contend with Reavis’s 
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antigovernment bias, a task I round a l m o s t  insurmauntaole T h s  
book 1s not  t he  definitive work of  w h a t  happened a t  Waco.  as 
claimed Rather, It 1s the sad s r o q  a i  a aell.obsessed man u h o  t r a g -  
cally touched the l i ves  of many more than the eighty persons w h o  
died a t  Mount Carmel 
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HIROSHIMA IN AMERICA FIFTY YEARS 
OF DENIAL' 

Last year marked the fiftieth anniversary of the c l o ~ e  of World 
War 11. Tra&lly, the year also witnessed continuing acts of gena- 
cide around the world and a failure on the part of the international 
community to heed the lessons of Nuremberg. Perhaps It 1s sympto- 
matic of this worldwide f a h r e  that our own nation persisted dunng 
1995 in Its attitude of denial toward the final horror ofM'orld War II: 
the atomic bombing of Hiroshima and Nagasaki lVhile the United 
States Postal Service attempted to eommemwate the bombing with 
a stamp featuring a mushroom cloud, a ConServative outcry prevent. 
ed the Smithsoman Institution from displaying photographs of the 
carnage caused by the bombing. Thia national refusal to come to 
terms with the reality of Hiroshima 1s the theme of Htroshtmn tn 
AmerLCa. 

All too often. debate on this subject is shrouded in references to 
the countless Japanese atrocities and the unquestionable justice of 
the Allied cause. Those arguments lose sight of the moral principle 
tha t  combat-wen combat for a just cause-should be waged 
against combatants. The bombing of Hiroshima and Nagasaki vio- 
lated this principle, notwithstanding the evil nature of our Axis 
adversaries The authors, Robert J. Lifton and Greg Mitchell'show 
that our refusal to recognize that violation betrays our own values 
ab a nation and undermines our ability to prevent future nuclear 
wms-ven in the wake of the collapse of the Soviet Urnan. 

Defenders of the bombing of Hiroshima and Nagasaki frequent- 
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ly accuse critics such as Lifton and Mitchell of ‘hindsight”2 and 
‘Monday-morning q~a r t e rback ing .”~  Ironically, It WBS the ‘official 
narrative” formulated by the Truman Administration to justify the 
bombing that was largely an afterthought The Manhattan Project 
that  produced the bomb had long since taken on its own ‘technolagi- 
cal and organizational dynamism”4 and created what the authors 
term an atrocity-producing situation-“a psychological and political 
environment structured so 8 6  to motivate the average person to 
engage in slaughter.”s There was little discussion wlthin the admin- 
istration prior to dropping the bamb,6 and President Harry Ruman  
would repeatedly insist years later that he had lost no sleep over the 
decision 7 

Moreover, Lifton and Mitchell show that a government cover- 
up began an August 6, 1945, when President Ruman  made a public 
announcement that the atomic bomb had been dropped on what he 
described as “an important Japanese A m y  b a d  even though the 
bomb had been aimed a t  the center of a city with B population of 
300,000.9 From that point an, the government attempted to sup- 
press information about civilian casualties and radiation poison- 
ing la Reporters were banned from Hiroshima and Nagasaki,“ and 
film footage was suppressed until 1968.12 The deaths ofmore than a 
dozen United States prisoners of wss in the Hiroshima explosion 
were covered up until 1979 lS 

Meanwhile, the authors show that the government was propa. 
gating an  “official” Hiroshima narrative.  In  November 1945, 
Hollywood granted the right of script approval to President Truman 
and General Leslie Groves for The Beginnmg 07 the End, a film ver- 
sion of the Hiroshima storyl4 The Truman Administration ordered 
several revisions of the script, resulting in a film that, among other 
things, falsely depicted Truman ordering the showenng of warning 

%er, e # ,  Jules Wagman, T e n d  M i a a i s  the Point, K*u C m  SIUI. OIL. 29. 
1996. si J9 (accusing URon and Mitchell of “ldubstitvung hndsight for fareaghr“) 

snesldent Truman and a d m a r  James Bryant Conant frequently u8ed thia 
expiebsmn See Lifton & Mitchell, supra note #. at 175 

41d at 120 
51d at 117. 
Bld at 144.46 
‘ Id  at 176 
6ld a t  4 

‘Old ar50-65. 
“Id at46-60 
’*Id at57-58 
1BId a 55.56 

’id a 5  

:*id 73-74 



19951 BOOK REVIEWS 467 

leaflets on the  J a p a n e s e  population prior to the bombing.l5 
Characteristically, the film changed the name of one of the four 
bombers from Bock’s Car to Necessary Euil.’6 

Public swareness, however, began to emerge with the publica- 
tion of John Hersey’s article ‘Hiroshima” in  the New Yorker on 31 
August 1946, describing the human effects of the attack. In 1947, 
amidst growing public doubts about the morality of the bombing, the 
Truman Administration literally commissioned Secretary of War 
Henry L. Stimsan to write an article defending the action.17 To this 
day, this article continues to influence debate on the subject, even 
though it was false, or misleadmg, in many respects. 

For example, Stimson characterized the bombing as “our least 
abhorrent choice”’8 given the d e  alternative of an invasion “expect- 
ed to cast over a million casualties, in American forces a l ~ n e . ” ’ ~  
Leaving aside that the ‘million casualties” estimate was a complete 
fabrication?O invading Japan had not been the only alternative. 
The aole impediment to Japanese surrender prior to the bombing 
had been Japan’s insistence on keeping her emperor, and the bomb- 
ing of Hiroshima did nothing to change that.ll The anticipated 
Soviet entry into the war against Japan (scheduled for August 15, 
1945) would have been the coupe & Yet, recommendations 
on the part of mme scientists for a warning or a demonstration on 
uninhabited territory fell an deaf ears, notwithstanding that a secret 
demonstration before United States administrators a t  the Trinity 
test site had proven successful three weeks earlier.23 

The ‘official narrative” was designed to obscure the painful 

‘#Id at 109 
>OThe actud emmate by the Jomt Chefs  0fSta.N m June 1915 had ranged 

from huenty-five to fofii-su thouaand-”gnm enough but a fmcBetlon of the number 
Iiaterl asserred by Truman, S t m o n ,  and others ” Id at 274 

V d  a t  133-36 A recently dipeavered top-sR‘rst War Department study con. 
dudes that Japanese leaders had dmided to surrender m 1945 and a fd-aeale m a -  
m n  of Japan m 191s vauid not have aeurrd.  Karen D Sac, A Bomb Splib W s ,  
I i i s t o r i m ~  SPOKES MU^ REV, Aug 7, 1995, a t  A I  Ste le  quotee J Samuel Walker, 
chef hstonan of *e United State8 Nuclear Regviatory Cornmianon, as ~ayulg, T h e  
bomb was not needed to avoid an invasion . . It in d e a r  tha t  siternativei t o  the 
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truths about Hiroshima. The atomic bomb dropped on that city 
immediately lulled 100,000 people and fatally injured a t  least 50,000 
others.24 At least sixty percent of the city was wiped off the map, 
yet less than ten percent of Hiroshima’s manufacturing, transporta- 
tion, and storage facilities-that portion having military signifi- 
cance-was damaged.2j The bomb WBS detonated a t  1800 feet to 
‘maximize the area that would be devastated by the blast and burn 
effects.”26 This bombing violated everything for which this nation 
stands; consequently, our national response has been, and continues 
to be, one of denial. 

The theory that the atomic bomb actually saved lives by pre- 
venting an invasion is characteristic of this denial and represents 
what Lifton and Mitchell call marol m m m m -  ’rendering the 
weapon apreseraer rather than a destroyer of life ”27 The danger of 
such inversion is that it fuels not only our insistence on maintuning 
a nuclear arsenal, but also our willingness to use it. At the same 
time, with respect to Hiroshima, we have engaged in psychic niinb- 
mg--”a sustained tendency toward, one way or another, avoiding 
feeling in connection with what happened there.”28 Like moral 
inversion, this psychic numbing threatens our well being, because 
“the numbing does not stop w t h  H ~ r o s h i m a . ” ~ ~  Arguably, i t  increas- 
es our tolerance for ‘fratricidal horrors and ethnic atrocities”30 such 
as those in Bosnia and Rwanda. 

Lifton and Mitchell analyze Hiroshima-related denial as 
expressed by the various parties involved-the decision makers, 
especially President Truman; the scientists who developed the bomb, 
such BS Oppenheimer and Conant; the pilots and crewmen who 
dropped the bomb, and our nation as a whole The authors view the 
perpetrators of the bombing as survivors of an atrocity, albeit with a 
different perspective from that of the victims 31 

One of the most pernicious charges leveled against critlcs of the 
bombing is that they dishonor the memory of United States sewice 
members who fought in the war32 Lifton and Mitchell do nothing of 
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the sort. Indeed, they forcefully demonstrate that the theory of the 
bombs "necessity" to end World War I1 

shifts the credit for defeating the Japanese from the mili- 
tary personnel in the Pacific to a small group of bomb 
m a k e r s  in New Mexico a n d  decision makers  i n  
Washingon. To fully justify the use of the bomb is to 
reject the notion that  Japan was already on Its knees, 
devastated and surrounded,  and ready to surrender ,  
thanks to the U S  soldiers, pilots, and Seamen who had 
defeated the enemy, at great cost, in  one bat t le  after 
another aerow the Pacific Veterans accept, even pro- 
mate. the bomb as necessary to end the war when they 
could, with justification, claim that  they had already com- 
pleted the job.33 

Yet ve t e rans '  groups were i n s t r u m e n t a l  in  censoring the  
Smithsoman Institution's planned exhibit of the bomber Enola Gay. 
They accused the Smnhronian of '"politically correct curatmfS4 for 
presenting bath sides of the controversy over whether the bomb 
should have been dropped. In the end, the Smithsonian was forced 
to eliminate photographs of the destruction of Hiroshima and scale 
back the exhibit at the Air and Space Museum to a simple showing 
of the bomber's fuselage.36 

The Srnithsonian controverey was symptomatic of the larger 
denial on the part af our society as a whole. Public discourse on the 
matter was guided by a mass media which consistently misrepre. 
sented the Smithsoman script to make it appear anti-American and 
pro-Japanese. The media "reduced the controversy to B t~ivial  ques- 
tion of 'political ~ o ~ r e c t n e ~ 6 , " ' ~ ~  the irony of which is, as Lifton and 
Mitchell paint out, that reopening debate on the Hiroshima narra- 
tive has never been "politically correct." 

Fifty years af denial has taken a costly toll on OUT moral health 
as a nation. It has led to an overall refusal to recognize the essen- 
tial evil of nuclear weaponly and Its threat to the planet we live on. 
It led to our refusal to adopt a "no first use" policy and fueled the 
arms race throughout the Cold War. It compelled President Truman 
and subsequent presidents to be wzllrng to  drop atomic bombs 
again-as has nearly happened several times.s7 

3 3 L ~ ~ 0 \  & MITCHLLL. supra note *, at  240. 
341d a i  340 
351d sf 293-96 

et 266 
"Id BL 211-22 
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Lifton and Mitchell observe tha t  the demise of the Somet 
Union has in some ways Increased, rather t han  decreased, the 
nuclear threat, because warheads me now in the hands of unstable 
 government^.^^ The legacy of Hiroshima, moreover, is the ease with 
which all governments continue to remrt to 'violent and destructive 
behavior."39 

The authors conclude by offering their work as a patriotic con- 
tribution to the fiftieth anniversary of World War 11-"as an appeal 
to OUT own better angels, for the renewal of what is most compas- 
sionate and open and hanorable in the American spint "40 A fasm- 
na t ing  appendix" explores American cu l tu ra l  responses t o  
Hiroshima, including such films 88 The Begmnrng 01 the End (1946) 
and The Day After (1983), and the written works of Kurt Vonnegut 
and Joseph Heller 

Despite the controversial nature of Hiroshima ~n America, the 
book is devoid of polemic. It treats its subject with the dispassionate 
tone that 1s necessary for reasoned, public discourse on this matter 
The work i b  eminently readable and should prove useful to anyone 
desiring an  informed background on atomic weapons. The book may 
devote perhaps an excessive number of pages (eighty-six m all) to a 
psychoanalysis of Harry Truman 42 On the other hand, if we are to 
prevent future Himshimas, it is important far us to understand the 
psychological framework by which good men are thrust into atracity- 
producing situations. An awareness of the potential for such situa- 
tions is what makes this book essential reading for practitioners of 
military law 

'o ld  
4lId at 359.81 
"Id at 117-203 
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