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MILITARY 
LAW REVIEW 

CHILD NEGLECT IN THE MILITARY 
COMMUNITY: ARE WE NEGLECTING 

THE CHILD? 

MAJOR LISA M. SCHEKCK* 

Zan Thomas Alezander 
Born Apnl20,198&Died Januaiy 7,1981 

[Ian Alexander died as1 n result of madequate nourish- 
ment and medical attention, according to  medical experts. 
. . . The child was emaciated . . hts body was positively 
frigrd. Among other things, the physicians suspected that 
he had beenploced in a refrrgerator . . .[The aceusedl and 
hLs krfe would l e m e  the baby unattended at home ,four o i  
Foe times a week while they went to  the base to Socialize.', 
. . [Tlhey left Zan alone m the npnTtment u h d e  they trans- 
acted certain busmess and "soccalired until about 2300 
h a w s  that eoenrng . . iP1athologists estimated that Ion 
hod been dead for 7 hours at that time and it was not for 
another I 1  hours that the death was drseouered.--United 
States U. Alexander' 
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Army Formerly assigned as Deputy Staff Judge Advocate. Chisf of Cr lm~ns l  Law, 
Chief of Claims and Legal Aamstanee. United Srates Army Aviation Center. Fort 
Rucker, Alabama. 1991-94: Acting Command Judge Advacate, Chief af Claims and 
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on Standards S,strm, .am Law, Oet 1989. at 40 This article 
ten dmSemarion that the author submitted to  satisfy, in pan the 

Master of Laws degree far the 43d Judge Advocate Ofher's Grsduare Caurse, The 
Judge Adracate Generala Sehaal, United States Arm) Charlotiesnlle. vlrglnm 

18 M J 84. 85-66 (C hl A 1 9 W  
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Absent a stotute or a punitiLe reguiator) p r o ~ i s i o n  t h i s  
court declines t o  enter the rnoross uhrch u o u l d  be created 
by holding that child negiect, stonding done ,  constitutes 
on offense under Article 134, CC.\IJ2-1991 opinion of 
t h e  Cnited S ta t e s  Army Court  of Crtminal  A p p e a l s  
IACCA9 on reversing a special court-martial eonLiction 
for chdd neglect in ~iolnt ion of Article 134, Cmform Code 
Of~WLlLtnri. Justice IZICAWJJ 

I Introduction 

Had someone discovered Ian Thomas Alexander before he 
died. his parents' conduct may have been defined as child neglect. 
Although experts differ about its definition, the term "child neglect" 
usually encompasses "e parent's or orher careraker's failure t o  pro- 
vide bsj ic  physical health care. supe rv~~ ion .  numition personal 
h y p n e ,  emotional nurturing. education, or  safe housing It also 
includes child abandonment or expulsmn, and custody-related forms 
of inattention to the chdda needs ' 3  

Unfortunately, in m m t  cases of crimmal child neglect in rhe 
military. convictions only come with the death of rhe victim 
Sumeroua court decisions hare upheld convictions for neglectful 
conduct t ha t  resul ts  ~n unpremeditated murder.6 Involuntary 
mandaughter,' and negligent homie1de6 for extreme child neglect 

anide ~ ~ 1 1  refer t o  the courts by the names applicable a t  the * m e  that  t h e  o e c i ~ i o n s  
were rendered 

ier clothing, medical mre. supervision, or education 
~ L C M J  an 118 2 19848 
-Id art 119 
,Id art 134 
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resulting in B fatality.9 As the COMA has Indicated, "The notion 
that  parents can be cnm~nal ly  responsible for murdering their chil- 
dren by fading to provide the necessities of life LS well estab- 
lished "10 

When B child's death results from abuse, prosecutors and com. 
manders may choose from many pumtwe options; the same 1s true 
if a child LS Injured from physical abuse. However, if authorities dis. 
cover neglect of a child prior  to death, absent evidence of actual 
physical abuse, punitive options are limited and may vary from 
jurisdiction to jurisdiction. In child neglect cases, military prosecu- 
tors can charge the violation of enst ing provisions in the  UCMJ, 
s ta te  s ta tutes  assnnilated into the UCMJ through the Federal 
Assimilative Crimes Act,ll or punitive installation regulations. 
However, because Ian Alexander's death occurred off post in 
Germany, even if authorities had discovered the neglect pnor to his 
death, no state criminal provmon would have been available for 
assimilation Furthermore, no punitive regulation existed on which 
the government could base B charge of c n m m a l  child neglect 
against a military parent.12 

Furthermore, based on recent conflicting decisions from the 
various service courts of criminal appeals, Army trial counsel may 
be unable to successfully prosecute child neglect under Article 134, 
U C M J i i t h e r  clause one (conduct prepdiem1 t o  the good order and 
discipline of the armed forces1 or clause two (conduct of a nature to 
bnng discredit upon the armed forces)-while A r  Farce trial eoun- 
sel retain this  aption.13 Army trial counsel must resort to other 
punitive articles and may charge child neglect only if there is em- 
dence of physical abuse or if there is a state-provided cnminal 
statute for child neglect. 

The military's primary response to  the problem of child 

-SAdditmnalI>, the mother of the v i ~ r i m  " ~ a a  a German natianal. and the  
erimei were cammitred on German 8 d "  Valdii, 40 M J st 496 n 2 The COMA 
added. 'This Court has no cemiiance aiwhat. if an" oraceedineb =ere mbtltufed or 

lWCMJ art 134 (1964) Compare United States \ Wallace 33 hl J 661 
(.4 C Y R 1981) Idamiinng a claube 1. h n l c l e  134 specification for child neglect), 
uiih United State8 v Foreman ACM 28008 (A F C  M R 2;   la^ 19901 iflndme that 
the accused failed LO admit t o  criminal child neglect m the pr&dinee mqv& but 
ipeciflcally holding that child neglect could he charged under Article 1341 
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neglect has  been t h e  Depar tmen t  af Defense (DODI  F a m ~ l y  
Advocacy Program and the individual services' family advocacy pro- 
grams that implement the DOD program. However, family advocacy 
programs do not focus on the punitive options av.ahhle to cornman- 
ders and prosecutors Family adtocacy programs generally do nor 
provide or contemplate punitive measures agamrt perpetrators of 
child neglect For example, although the goal of the DOD program I E  

to protect the it is limited in large par t  to educatmn reha- 
bilitation, treatment. and monitoring of parents who commit offens- 
es against the child 15 In contrast, commanders ma) hare different 
objectives and problems that differ from, and are in addition to ,  
those of the family advocacy program when dealing with crimes sol. 
diers commit against their children 

Problems tha t  occur a t  home can affect milltar) members. 
their  families, and  the readiness af t he  units iVith increased 
deployments, dual military couples, and increased chdd care costs. 
child neglect 16 likely to increase Service members. commanders 
and prosecutors need established standards for parental responsi- 
bilities Established standards will lessen the likelihood of disparate 
treatment of offenders i h i l e  providing notice to the mmlitary com- 
munity of parental responsibilities 

This article examines the military's inadequate criminal 
response to the problem of child neglect, and explores available 
pumtiue options agamet military service members and dependent 
spouses who commit c n m ~ n a l  child neglect The solution is to  pro- 
vide a uniform standard for parental responsibilities far the armed 
eervices and clear punitive options for commanders. All parents m 
the militaq- community will receive adequate, consistent guidance, 
and criminal liability for parental reiponaibilities will not vary from 
inetallation to installation 

This article begins by defining cnminal child neglect and 
reiieamg Society and the military's delayed response to the prob- 
lem The mili tary has  responded reluctantly to child neglect 
through family advocacy programs and "administrative measures " 
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However, this combined response 1s incomplete and inconsistent. 
Furthermore, family advocacy programs and administrative mea- 
s u r e ~  e a u ~ e  difficulties in area8 of exclusive jurisdiction and faall 
over~eae Using the ieeults of a survey of army judge advocates as 
support, this article demonstrates how many installations have pro- 
mulgated regulations that vary widely from location to location and 
define parental responsibilities differently. 

Child neglect is an identifiable, harmful, and significant prob. 
lem Intervention is warranted and overrides unwarranted constitu- 
tional concerns about interfering with the family umt. This article 
illustrates how states overcome constitutional concerns and define 
criminal child neglect. A review of these s ta te  criminal neglect 
statutes reveals them to be meonsmtent and incomplete. 

Many possible methods t o  provide the military cammumty 
uniform standards for parental responsibilities exist. This article 
addresses the following alternatives: a new punitive article for the 
UCMJ an additional criminal provismn for Title 18; and executive 
branch initiatives p r a t d m g  punitive options. After recommending a 
solution, this article illustrates possible ways that the militaly can 
use criminal sanctions and how the military community will benefit. 
Same action 1s better than none: by providing m y  uniform stan- 
dards to the urnformed service~, the DOD will improve the present 
situation. 

I1 Defining Child Neglect 

Child abuse consistently steals public attention away from 
child neglect. This can partially be explained by the readily appar- 
ent wrongfulness of child abuse and the difficulty in defining child 
neglect. Deciding a h e n  child neglect becomes criminal is not easy. 
In the past, eaciety has tended to combine child abuse and neglect 
in one category. However, the t e r m  are not the same. "Abuse usual- 
ly involves intentional acts of the parents and generally canslsts of 
physical, mental, or sexual abuse. Neglect on the other hand, can- 
6ist6 of omissions 01 failure to act or perform a duty that can be per- 
formd"16 

The problem of clearly defining the term "child neglect" per- 
vades all contexts, "whether it be political debate, legislation, 
agency intervent ion,  research,  or community perceptions."" 
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Moreover. the defimtmn of child neglect depends on who is using the 
term and in what context. "Child neglect is a term that en~ompass- 
es a broad range of conditions for which there is little consistency of 
defimtmn among practitioners. policymakera, or researchers."la 

A C d  Versus Crzrnznal Child Xeglect: Different Goals Require 
Different Definitions 

Stare legmlaturea have codified definitions of child neglect in 
both civil and criminal s a u t e s  C in l  statutes are protectne l a i s  
subjecting parents to actions such as permanent loss of custody of 
the child while penal law3 subject them to criminal sanctions 1s 

Depending on the goals of the professionals and focus of the 
statute8 involved, the definitions differ Child protection agencies 
and lawmakers. appear to focus an parental omissmns in care while 
hea l th  care professionals focus on the  effects on  the  child 20 
However, all parties concerned struggle to define what constitutes 
basic, mmmml, or adequate care of children 21 &',thin that dilemma 
lies the conflict between the seriousness and potential harm to the 
child and parental intent or culpability, yersus community condi- 
tions for which parents are not r e s p o n s ~ b l e . ~ ~  In any case, parental 
responsibilities, including moral and legal obligations are acquired 
with the birth or adoption of a child, or by marriage (Le., step par. 
ems) .  Like senice members, parents habe duties t ha t  can and 
must. be enforced. 

In defining child neglect, agencies-such as t he  National 
Center on Child Abuse and Neglect IXCCANP-that focus an pro- 

I'Gsudm. I U D ~ Y  note 6 sl 6: 
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teetive or civil laws use broad, yet recognizable, symptoms and 
terms These agencies define child neglect In ways to increase public 
awarene68; educate the public; and 8ssiit in prevention, Identifica- 
tion. and treatment 24 

For example, an agency within the NCCAN-the National 
Resource Center on Child Abuse and Neglectz5-div1des child 
neglect into four types (1) physical, (2) educational; (3) emotional; 
and (4) medical. Physical neglect includes "the refusal of, or extreme 
delay in seeking necessary health care, child abandonment, made- 
quate supervision, rejection of a child leading to expulsion from the 
home, and failing to adequately provide for the child's safety. physi- 
cal and emotional needs? Educatmnal neglect occurs "when a 
child 1s allowed t o  engage in chronic truancy, is of mandatory school 
age but not enrolled in school or receiving training, and'or 16 not 
receiving needed special educational traming."z' Emotional neglect 
includes "chronic or extreme spousal abuse in the child's presence, 
allowmg a child to use drugs or alcohol, refusal or failure to provide 
needed psycholomcal care, constant belittling and withholding of 
affectmn."28 Medical neglect includes "the failure t o  provide for 
appropriate health care for a child- although financially able to do 
EO.',29 

Civil and criminal statutes-like the supporting agencies- 
also define child neglect and parental duties differently30 Under 
civil child neglect statutes, definitions of child neglect determine 
when, and what t m e ,  of government inrewentian is warranted, and 
when reporting is required. Civil laws focus an initiating child pro- 
tection, reporting, and terminating parental rights.31 In contrast, 
under criminal statutes, definitions determine when a parent's con- 
duct  t r iggers  cnminal  liability. Civil laws address  recurr ing 

W e e  wpia note 23 (explainmg NCCAU and the Resource Center1 
w n f a r m a r m  Sheet. Satianal Resource Center on Child A h i e  and Neglect. 

Child Seglect (June 1994) [hereinafter Reraurce Center Child Keglect subject 
Information Sheer1 

>'Id 
idd 
*'Id 
"For both CNI and cnminal statures, most agree that  chlldren have Lha nghr 

IO state protecfmn from then  parenfs'berm~s phyma1 abuse, bur 'except far t h e e  
obvious cadei, ~f 16 difficult to  know uhaf p r e n r a l  behabmr should trigger public 
investigation and int rusion' '  John E Came e t  d ,  Puzzling Oow Children's Rzghts, 
1991 B Y U  L REV 307, 318 

W w i l  like e ~ ~ m i n a l  statutes vary from Junsdlcflon to Jurmdxtmn and the 
grounds for neglect are meon~mlenf.  McGavern. 8upm note 16. 
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parental failures or  pattern3,3Z while cnmmal  b t a t u t e s  tend co 
include any egreg~ous omismons in care that harm or endanger 33 
Additionally, c m l  &.tutes seek to protect children, while criminal 
codes seek to punish offenders who commit egregious deviations 
from acceptable standards of parental obligatione. 

Despite these differences, and the overall difficulty in defining 
child neglect, Etatea have responded to publicized national statistics 
and the victimization of children with both civil and criminal child 
neglect etatutee 34 

B. Haw the MdLtmy Defines Child Segleet 

T h e  DOD in DOD Directice 6400.1,  Family Aduacoc)  
Progrom,3j defines child neglect and abuse in one braad category: 
the military. like the  civilian sector, classifies neglect and abuse 
simply as forme of maltreatment. Maltreatment includes: "physical 
iquly, sexual maltreatment, emotional maltreatment, deprivation 
of necessities, or combinations . . encompass[mgl both act6 and 
omis3mns "36 

In DOD DmctrLe 6400 2 , 3 7  the DOD further explains the  five 
t y p e  a i  maltreatment described in DOD Directwe 6400 I .  Seglect. 
i.e , deprivation of necessities, includes abandonment and the fail- 
ure to provide food, shelter. clothing, medical care, supervision, and 
education,38 while emotional maltreatment includes emotional 

a>DDuhauifz. supra note 20. at 19 
' V d  ldiseuerinp the w y m g  grounds far child neglect m civil child protection 

laUE 

111 Seglrifing to Prartde S o u i s h m e n l  Failure to  prmLde adequate DT 
proper food, which results in B malnourished condition for the vlctim 
21 Negirctrng to Piaiidr Appippioprmte Sheifei Failure to prmide proper 

prmeitian againit the elementi, 'amtar) Ihnng facilities OT B home 
excludmg the v n ~ t ~ r n  from the home 
131 rNeg!eiting IO Protide Clothing Failure to provide rhe m c t m  with 
adequate or proper clothing milable far the weather cleanliness or CUI 

tom and ~ul ture  of the siea 
,41 Seglsefmg to Probide Hsaifh Cars Failure t o  pmwde for proper 
medical or dental care that  affects sd,ersely OT might aceif adierrel) 
the physical mental or p%yeholopcal u,ell.beingof fheiictim 
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The DOD ubes these classifications for protective and 
rehabilitative measures, such BS reporting, substantiating maltreat. 
ment, and determining treatment.40 Protective and rehabilitative 
measures require this more detailed definition of child neglect. 
Because DOD Directme 6400 1 provides a general overview of the 
DOD Family Advocacy Program, only B general definition of mal- 
treatment is required. 

Consistent with the DOD definition, the discussion and analy- 

16) Foilum to T h m e  A condition of B child indicated by not meeting 
developmental mile~foneh for B t y p e d  child in the ehildi porilian, I e 
low height and w i g h t  01 derelapmenfal retardation The candifionr ais 
aeeondsp to abuse or neglect 
(61 L e k  of S u p i m s ~ o n  Inartentian on the part of, or abaenee of, the 
caretaker ths t  ~esul fs  in injury to  the child or t h a t  leaves the child 
unable t o  care far him or herself, OT the omib~ion to have the c h M i  
behavior monitored t o  araid the pmsibibty of injuring self or orhers 
17) Educational Feglecf Allowing for extended or frequent absence 
from school. neglectmg t o  enroll the child I" erhaol. 01 preientmg the 
child from attendine sehml far afhir than lurrlfied reamni (e e ~l lnesh.  
inclement weather). 
181 Abandonment Thr absence af B caretaker when the caretaker does 
not intend to  return 01 IE a l a )  from home far an extended period with. 
out ~rranglng for a %urrome caretaker 

Id end 2, para 13d 
' T h e  DOD define8 e m ~ f m a l  ~eg lec f  as "Iplaaawe 01 pansrue-sgpezslve ~ n a t -  

fention ta the \mim'h emotional needs. m ~ u n n g .  or paycholameal rell.bemg" Id 
encl 2. mra 13e 

*%%me of the indindual senices define neglect I" their own reylatmns The 
Army descnbeb neglect as fallawa 

Segleel tends 10 be chronic m nature and ~ n ~ o l v e s  inattention t o  the 
chi]& minimal needs for nurturanee. food. elarhmg, ebelfer, rnedlcal 
care, dental care, safety or educatmn The pabalbhty of neglect ebould 
be cancidered in cases where there hss been an unexplained failure to 
thrive or where there has been an adraneed untreated dlsesre Except 
as athenvise defined by applicable Ian, B finding of neglect LS ucudly 
appropriate m any Situation where B chdd. under the age of 9 LC left 
unattended (01 left sftended by a child under the egs of 121 for an map. 
pmpnate  period a f t m e  .%finding of neglect i s  also appropriate when a 
chdd, regardlean af age. IS left unattended under C I I C Y ~ E ~ B ~ C ~ S  L ~ V O ~ V .  

mg potential or aetud nrk t o  the  e h M s  health or eafety Dental "egleif 
16 defined as the  failure by B parent ro seek treatment far vmuslly 
untreated dental c~r ie s ,  oral infeetiom OT pain, OT failure by the parent 
to follow through with trealmenr once rnformed that m y  of the abavs 
eanditions exmf 

DLP'T OF ARhpl, RED. 608-18, THE A m y  FAMILY ADVOC.ACY P R O G ~ X ,  PBTB 3 - l e  118 
Sept 1985) [heremafter AR 808.161 However. the drafrern of fhls regulstoc prov~. 
%ion did not d m g n  thls d e n n r t m  to sene  81 B cnmmal standard or p u n m e  prod. 
imn The definition was ineluded ~n the remlanan as a uniform guldehne for sol- 
diere commandsrs. and the family aduacsq atafl m defermmmg whether B aubctsn- 
tiated case of child neglect ncurred The drafters intended to limit mbjectlvejudg- 
rnents while pmnlmng notlee to the cenice Telephone Intenvlew urth Colonel Alfred 
F. Arqullla, Chief of the Legal Ariiifanee Dlwman, Office a i  The Judge Advocate 
General (Mar 27, 19951 
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SE that follai rely a n  a definition of child neglect that includes emo- 
tional neglect abandonment, and the failure to provide either food. 
shelter. clothing. medical care. supervmian. or  education 41 The 
term "maltreatment" will indicate bath abuse and neglect This arti- 
cle focuses on egregious child neglect in the area8 of abandonment, 
endangerment, and deprivation, that  rises to the level of crimmal 
conduct.42 

111. The Military Mirrors Society's Neglect of Neglect A Delay in 
Interest and Intervention 

Compared to child abuse. neglect 1s relatively difficult to Iden- 
tify and define. Although a Common and harmful problem, until 
recently. the public and lawmakers have not recognized child 
neglect as a separate problem and have not considered it criminal 
conduct.  Consequently, society and t h e  mil i tary have  s lowly 
responded to the problem of child neglect, the most common form of 
child maltreatment 

A. The Lack of.Yationaldttention t o  the Problem of Child .Yeglect 

Imtially, state intenention to protect children from abuse and 
neglect developed from the work of the Society for the Prevention of 
Cruelty to Children-a private. benevolent, child protection societx 
established in the late 1800s 43 The society's work, ~romcally. an 
outgrowth of humane work for animals. included vigorous lobbying 
for child protection laws and actively muestlgatmg and rescuing 
neglected children 44 By the turn of the century, child protectmn 
laws began to emerge as stare legmlatures passed statutes authoni. 
mg the r e m o d  of children from "unwholesome, unsafe or neglectful 
env1ronments."45 Legidarures pnmanly focused on the "abxious' 
injuries that  children suffered at the hands of their parents. such as 
infanticide, abandonment, and physical abuse.46 

ilSer supra nares 38 and 40 identifying the DOD definirionz 
i'Thii amcle does not dircvrr the standard for child neglect stated I" c l n l  P'D- 

techve sratufes for e n d  ~e f ion i ,  such ee ~eiminarion of parental rights and reponing 
neeleef Far a clariiication of crinnnsl abandonment endaneerrnent. end d w r i v a  
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Although laws involving juveniles further developed in the 
taentieth century, it was not until 1950 that the leaslation focused 
on cnmmal child neglect 47 Child abuse and neglect were essential- 
ly disregarded until the 1960s, when Dr C. Henry Kempe published 
his research on the battered child syndrome4a which prompted 
states to b e a n  enacting child abuse reporting laws.49 As child abuse 
became a recognized problem, the public. media, and legislatures 
began addressing child maltreatment In general. Almost ae an 
afterthought, child neglect gradually gained attention BE well.60 

B. The Mditaryb Delayed Response 

While states were establishing child abuse reporting laws in 
the 1960s, the milLtary failed to identify and address the problem of 
child maltreatment Historically, the military was without a central 
reporting and tracking agency equivalent to s ta te  child welfare 
agencies.51 Because of its diverse and widespread locations, the m &  
itary could not a i  easily as8es8 the  problems of child abuse and 
neglect.52 Inetead of a military-wide problem, the military main- 
tained a "fragmented perepectire," viewing child abuse ab only iso- 
lated cases E3 

By the 19708, the armed sewices had recognized child mal. 
treatment ae a problem, and in 1976 and 1976 the separate military 
serv~ces formed individual eerwee child advocacy programe.54 
Fmally, in 1981, responding to a General Accounting Office (GAOI 
recommendation, the DOD formally responded to the problem of 
child maltreatment and established the DOD Family Advocacy 
P r o g r a m . 5 6  At the DODs direction, each SBTVICB established its o m  
famlly advocacy program 

Today, the individual s e n i c e  programs are responsible far pre- 
vention, identification, reporting, treatment, and intervention of 

*:Eric \v Johnron. Educo fmal  ."igleit as B Proper Harm LO U'aiionf CI Child 

IoC Henrv Kempe et  SI, The Buttered-Child S indmmr .  181 JhMA 17 (1962, 
Xegfgl~~tF~nding l n R e B B , 7 6 l o u i L  REV 167.l7011990) 

W&wcla A Kmcanan. ro t e .  The Child Abuse That Doesn't Count 

SOWdock. supra nore 17 BL 535 
IIYuaetta Tia Johnson. Unique Prableme m Prosecuting Child Abuse Cares 

Orerseas 4 11991) runpublished LL M thesir. The Judge Advocate GeneraPo School. 
Cnited States Army) 

W e e  id 
.,Thomas J Haaty 111. .Maiifary Child A d i o c n ~  Pmgrama 

slid at 74 
i l e a  rd .aired F Arqmlls. Crime I" the Home, AAlW La*, Apr 1988. st 3 

Crnerol 
andEmofianuii\;rglPc1. 22 U C u  D A ~ S  L REV 1039, 1046-17(1989) 

Confmnting Child 
.Mailrooiment an thi.MdtLor) Cornmunit) 112 MI1 L RE,' 67 7 3  11986) 
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child abuse and neglect and spouse abuse.56 These programs remain 
the military's primary answer to child neglect. & h l e  the ciwlian 
eector has bath civil child protection statutes and criminal statutes, 
the mditary relies primarily on the family advocacy programs. 

IV. The Military's 'Veglect of Child Keglect 

Because the militaly's response to child neglect relies on fami. 
ly advocacy programs, it 18 incomplete and Ineffective. Family adxo- 
cacy programs provide rehabilitative and therapeutic optione for 
commanders without expressly providing for punitive options. A 
lack of federal legislation exacerbates the problem. The armed 
farces overseas face even more ex tenwe  problems Finally, incons~s-  
tent militaly caselaw seems to further limit the prosecution of cnm- 
inal child neglect to the use of assimilated state law or punitive reg- 
ulations 

The military's approach to the problem of child neglect is a 
combination of the famdy advocacy program case-bg-case manage- 
ment and administrative ssnctions. Because the goals of the com- 
mander may be extremely different from those of the family adxoca- 
cy program, the family advocacy program frequently does not 
address the commander's needs Punishment for criminal child 
neglect currently depends on the mtervention of e w d  authontiee 
and the existing state laws. 

A The Armed Forces' Approach to Solizng Child A'&ct. Family 
Aduocaey Programs-The Mzlitanb Child Welfare Agencies? 

Family advocacy programs are concerned primarily with pre. 
serving the best Interests of the victim and the family. Program 
objectives include Identification, diagnosis, treatment, education, 
caunselmg, therapy. and rehabilitation 67 Like civil child protection 
agencies and civil child neglect statutes for reporting and termma- 
tion of parental rights, family advocacy program's objectives are 
directed primarily a t  protecting the  child and sancti ty of the 
home.j8 

By responding to c n m m a l  child neglect with treatment,  

"Ddlerent concerns reqmre different ~ e e p o n c e s  Far example, the ciid action 
of inwluntaru termmaring parental rights should not u r n  an a s m g k  m a d e n t  
regardless how heinous. but B eriminal canction 18 designed Lo punish iingle epmode3 
repugnant to the commumry'r i o n ~ e p r  a i  an orderly meiefy See Commanuealrh v 
Bkvica 321.4 2d 889. 892 (Pa 1974) lfaofnafe omitredl 
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retraining, and rehabilitation, these programs fail to demonstrate to 
the senice members or their dependents the acceptable. expected 
standards of parental responsibilities that create criminal liabdity. 
Implementing reGIations provide only guidelines. Family advocacy 
programs and committees provide minimal deterrence, have limited 
"control" over civilian dependents, cannot punish individuals, and 
without e iv~han authority or commander assistance, cannot remove 
parents or children from the home. Like society's civil statutes, the 
programs are directed towards protective actions and tend to focus 
on physical and sexual abuse based on the obvious injuries. 

Family advocacy programs currently offer no criminal sane- 
tians These programs merely provide commanders with recom. 
mended rehabilitative programs and have commanders require ser- 
wee members to participate in rehabilitative actions. Commanders 
and proeecutors often want criminal sanctions as an alternative 
Additionally, different goals. perspectives, and preferred solutions 
often cause disagreements between commanders or prosecutors and 
family advocacy staff60 Many times social workers may view a child 
maltreatment incident as a manifestation of a dysfunctional family 
that needs treatment, while a commander or prosecutor may mew 
the same Incident as a cnmmal offense warranting prosecution and 
punishment.61 

I Department of Defense Guidance: What Are the "Unrform" 
Objectives for the L'nLfoormed Serureesi-The DOD directed the indi- 
vidual service8 to establish family advocacy programs, and gave the 
SBTVICBS two prim- requirements: establish family advocacy case 
review committees and provide reports.62 In its pndance. the DOD 
advocates coordination and cooperation with the child protection 
and law enforcement agencies in  the civilian 5ector,63 and grants 
the services broad discretion in program implementation, based on 
individual resources and requrements.64 

The case review committees have limited power and cannot 
punish soldiers or ciwlians. Family advocacy case management 
committees can indirectly cause a sewice member to participate m 
treatment (through a commander's order), but they have limited 
control over a mvdmn family member. Therefore, a mmlian's partic,. 

)'Family a d w c a i y  management teams may encourage c m h m  autharitreb or 
commsnders to  take punitive action Commanders may take punitmi action after the 
eemi~e  member diaobeva B larful  order 

"see Arqmlla. "up'" note 55. at 3 
'Vd 
6gDOD DIR 6400 1. s u p m  note 14. para E2 
r i d  
*Hasty, supra note 53. at 76 
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pation in rehabilitation effectkely IS voluntaq The DOD requires 
that the committees e v e  commanders access to complete case infor- 
mation 65 Prior to determining the appropriate disposition of any 
maltreatment incidents. commanders must consider specific factors 
listed in the DOD Directive 66 

2 Indiuidual S e r u m  Programs-Policies and Ohjectrces-Each 
military senice has established a family advocacy program and pro- 
mulgated a regulation that implements the program 67 Orerall the 
military eewices agree that  child neglect adversely impacts ~ e r c ~ c e  
member and unit readiness, morale, and discipline. and disciplinary 
or administrative action 1s warranted m some cases All services 
allow disciplinaq and administrative sanctions because '[Elenwe 
members must be held accountable far their behavior Swift and cer- 
tain intervention and eubsequent disciplinary action are one of the 
most effective deterrents 'w 

d l  semce programs use a committee case management rrack- 
mg method. Interdisciplinary teams (ease revim committees) meet 
and determine whether a case E substantiated 69 If B case E sub. 
stantmted, the committee recommends "specific treatment strate. 
gles and program intervention to be offered to the family and indi. 
viduals involved 'lis The team also recommends rehabhtatixe and 
treatment responses to the commander The committee cannot 
remoie a child from the home and must rely an civilian child protec- 

SSDOD DIR 6100 1. ~ u p r o  note 14. para F3 
W d  para F3a Spec~ficdly. DOD Directhe 6400 1 slates thar 

Illactors that sha.1 be considered in ~eterminrng diipaiitiam ~nclude the 
folloulng 
B hldilaw performance and potential for funher useful a e w m  
b Propoem for treatment 8s determined by a clinician n i h  erperrise 
~n the m'8pno~1i and management of the abuse at isrue lchild abuse. 
child neglect child sexus1 abuse and or zpnure abuses 
c Extent ID uhich the alleged offendel accepts reipansibiliri for hw or 
her behwmr and expreires a genuine desire far freatmeni 
d Other factors considered t o  be appropriate bi the command 
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tion agencies or commanders far such acti0n.~2 Nonetheless, family 
advocacy programs do not preclude additional criminal sanctions 
and disciplinary or adverse administrative action ?3 

B .  A Federal Legislatrue Vmd Aduersely Affects the Mili tary's 
Response to Child JVefllect 

No matter what action family advocacy committees, comman- 
ders, or prosecutors take in child neglect case6, because there are no 
federal cnmmal Statutes specifically prohibiting child neglect, mdi- 
tary seryices must rely an state Statutes. This reliance may produce 
inconsistent r e d t s  and disparate treatment. The military's organi- 
zational con8traints and goals militate againbt ad hoc disposnmn of 
offenses and highlight the need for a uniform standard of parental 
responsibilities. The problem with the military's reliance on state 
statutes is exacerbated when the military cannot fall back on civil 
child neglect statutes in areas of exclusive federal legxlative juris- 
diction or abroad. 

1 Federal Child Neglect Legislation-State and local child 
protection serwces traditionally have had the primary responsibility 
of responding to child abuse and n e g l e ~ t . ~ 4  Since 1935, with the 
enactment of the Social Security Act, federal programs have been 
directed toward stimulating child welfare services and aid to fami- 
Iies.75 In 1974, the Child Abuse Prevention and Txatment  Act76 cre- 
ated the NCCAN to assist state efforts to implement programs and 
collect, analyze, and distribute informatmn.7' The NCCAK also pro- 

'ZAR 608.18, supra note 40, pars 3-28 

supra note 61,  eh 4 ldlscussmg dlspasmon of personnel. Klthoul pmvldmg apeelfie 
eoncideranone), .4R 606-18, supra note 40, para 4-2 (pmvldmg policy). pew 4-4 Ipre- 
aenting commander's canaderatione). YCO 1752.3A. sup10 note 67 par8 4 !dm 
cubbmg policy), para 4f (providing commander's considerations). OPNAVIKST 
1752 2.  m m n  note 67 DBTB 3 (discussinn ~ I L C Y ~ .  nara 3b lorandme commander's 
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n d e s  grants and additional funde to states that meet federal guide- 
lines and that initiate certain additional protective p ropami  -a 

a. The Absence of Federal Offenses-However .  federal 
ermiiinl  law does not specifically provide for an offense of child 
maltreatment. Title 18 of the United Statee Code prohibits some 
general crimes, such as murder, B Y E O ~ ,  and assault.7s The enumer- 
ated offenses generally reflect common law crimes Consequent1.i 
prosecutors cannot applr these statutes when a case involves only 
child neglect, unless the child dies and the offense falls under the 
federal homicide statute 50 

Kith the Sexual Abuse Act of 1986,S1 Congress provided some 
cnmmal sanctions for sexual abuse and exploitation of children 
Aside from that  legislation, federal prorecutma must base child 
neglect charges on existing enumerated offenses Therefore, the 
only effective criminal sanctions for child neglect remain in the 
s ta te  criminal codes. Consequently, despite the federal "govern- 
ment's good Intentions, one major hole in the prosecution of child 
abuse remains, forcing federal prosecutors to applg poorly suited 
laws to federal cases ''m 

b. The Federal Asamdat i ve  Crimes Act-For crimes 
occurring on military mstallations--sueh as criminal child neglect- 
m h t a r y  prosecutors may apply three categories of federal cnmmal 
law. "criminal laws enforceable only m areas a i  exclusive or concur- 
rent jurisdiction" (Title 18 enumerated offenses and the assumlated 
state affenses),6' criminal laws enforceable in any place under fed- 

.3ome  enumerated afiensei me arson, 16 U 8 C A S 81 IlVeeil 15558. assault 
ad 5 113 maiming. id P 114, theit, id § E  611 661. receiving stolen pmperti, id P 662. 
Murder, rd E 1111. manilaughler. Id 5 1112 attempted murdermanslaughter. id ? 
1113. kidnappmg. zd 5 1201, derrructmn of pmpeny, rd 8 1363. agprsrared zexusl 
s b u e  rd s 2241, sexual exploitation and abuse a i  children, id E 2258. robhen. 2d 
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era1 control (acts made criminal under the Property Clause, such as 
t r e s p a s s P  and "cnminal laws enforceable regardlees of where the 
offense is committed86 (unlimited application, even abroad, such as 
counterfeiting) 

When charging criminal child neglect for an-post offenses 
under the first category, prosecutors may charge the enumerated 
offenses. Title 18 af the United States Code specifies that  such 
offenses are crimes committed in the "spec~al maritime and territor- 
ial Jurisdiction of the United States "87 This statutory language 
means that the offense must occur in areas of concurrent or exclu- 
sive federal junsdictmn. 

Congress has  not enacted a federal criminal child neglect 
statute applicable in the special mantime and territorial jurisdic. 
tion of the Umted States.86 To fill possible gaps in federal criminal 
law, Congress enacted the Federal Assimilative Crimes Act [ACAI. 
The ACA allows federal prosecutors to adopt state criminal statutes 
as federal law for offenses occurring in areas of concurrent and 
exclusive jurisdiction.89 The ACA provides that  whoever, in or an 
any lands reserved or acquired for the United States use under 
exclusive or concurrent junsdictmn, is guilty of any act or omissmn 
which, although not punishable by any federal law, would be pun- 
ishable under state law, "shall be guilty of a like offense and subject 
to like punishment "90 

To prosecute ompast offenses of child neglect, federal prosecu- 
tors may use the  ACA to assimilate state laws.91 However, asnmda- 
tion fails to provide consistency to service members and dependents 
because the state criminal child neglect statutes m e  inconsistent 
from state t o  state and nonexistent in some junsdictions.B2 

Aside from inconsistent and disparate treatment from station 
to station, another drawback is that ACA application cau8eb prace- 

isld para 2-15. 18 D S C A 5 1382 W e ~ t  19951 
NDAPAM 27.21, supra note 84, para 2 . 1 9 ~  
8-18 U.S C A B 7831 ~Weet 199s) 
MHawueuer, m 1993 such legldstmn w8a mtroduced, ~ e e  H R 3366, 103d Cong , 

1st Sess I19931 See d d o  infm notes 402.10 and s~campanying text  lsection entitled, 
APiapos~dAmandmrntla Titlo 18 The ChddNe&ctAcI oii5561 

bWnited S t ~ i e c  Y Best. 573 F2d 109s ICs1 Ct  App 1978): Umted States v 
Halle), 444 F Svpp 1361 (D C hld 1977) 

"18 U S  C.A 59  131~1, 7 (West 19951 
*-In the Cnifed States, state and loesl authantm may try cljll2an dependents 

for er~mmal chdd neglect oecurnng dl port snd on areas of concnrrent Jurlsdmlan. 
p m p n e f a p  Jurisdletian and m m e a s  of partla1 l u r l s d m a n  where the state has 
reserved cnmmaljurisdiction S e e g m e r a l l ~  DAPaw 27-21.8upm note 84 
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dural problems in trials m\olvmg child maltreatment. Specifically. 
when using the AC.4, prosecutors may experience difficulty in 
charging the accused, proving the offense, and sentencing prace- 
dures. 

Initially, federal prosecutom may find I t  difiicult to determine 
appropriate charges Because the ACA only assimilates the state 
criminal law where the installation is located, prosecutors may And 
it difficult distinguishing a state c i n l  or regulatory statute from a 
criminal statute.93 Furthermore, charges involving mixed federal- 
state criminal statutes may cause other problems In cases involr- 
m g  different types of maltreatment, bath federal and state law 
apply (8s with children who are aexually abused and neglected) and 
simultaneous application of both laws increases complexity far proa- 
ecutors and jurors 94 Because state law that conflicts with federal 
law or policy is prohibited from assimdation,gj prosecutors may be 
unsure when to assimilate a state statute 

Once the tna l  begins, increased proof requirements amse 
when prosecutors use the ACA. The prosecutor must provide proof 
of exclusixe or concurrent legislative jurisdiction of the area where 
the crime occurred; prosecutors may find such proof d i f f ~ c u l t . ~ ~  
Because a m.litary installation may hare one, or any combination of 
the falloning [>per of jurisdiction: (1) exclusive federal legislative 
jurisdiction; (2, Concurrent Ieg~alatn'e Junsdictmn, (31 partial leg- 

Even after a conviction prosecutors who use the ACA face 
problems establishing appropriate sentencing gu~delmes. .After trial 
on the merits. the government must assist the court in determmng 
applicable sentencing (or punishment) to fulfill the AC4ls "subject TO 
a like punishment' requirement 98 Determining whether a state's 

. ustin, mpia note SO. at 22 
Gamer. dupia nore 93. at  16 The KCMJ does nor p'eompt ~ ~ ~ i r n i l s l m n  See 

Xalker. 552 F2d 566 \Ta Cf App 19i i8  cei l  denred. 434 KS 848 
in tnal b? court-maTtial i f t he  ofiense fa l ls  under a punllne UCYJ  

the government must charpe the UCMJ punitire article and not the 

*Gamer, supm note 93, sf 14 

* T . a r ~  BL~\CKLRD. YCCAN PROTECT~O C a ~ m n n  I Y  h l n l i * ~ I  TUIII-IEi 

In iome case5 this proof requirement la ,,en 

.4 
diifreult and mud be established with endence on the r n e n t ~  Id 

C o a m ~ m w  R E S P m S E  15-16 11552, [hereinafter BU\CH-IRD. PROTECTI\G CHILDPL\I 
See 0180 DA P.?A 27 21, ~ u p m  "0% 64, para 2-5b 

BGal-i.er. w p r o  nore 93 at  19-20 
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statutory civil sanctions or parole conditions are included as punish- 
ment also mag cause sentencing problems.99 

e. Problems tn Areas of E s c l u s i u  Federal Legrslatwe 
Jurisdiction-The ACA allows the  assimilation of s ta te  criminal 
child neglect Statutes and only applies in areas of exclusive or eon- 
emrent Jurisdiction. The ACA does not assmilate state civil child 
protection statutes. Absent a state cnmmal child neglect statute, 
many instal la t ions are forced to  rely on State  civil s ta tutes .  
However, determining whether s ta te  m i l  child protection laws 
apply an the federal installation can be difficult. The type of iuris- 
diction an  federal land determmes what law (s ta te  or federal) 
applies an that  property. Depending an what type of legislative 
jurisdiction exist8 on the installation, federal&& relationships dif. 
fer from installation to installation. 

In ares8 of concurrent legdative jurmdietion, both state and 
federal laws (cwil and eTnninal) apply. Both sovereigns may exercise 
authority and, "to the extent that there 1s no interference with the 
federal functmn or military mismon," State officials may enforce 
state laws in state  courts.100 Because of the void Ln federal child 
maltreatment lepslation, the practical effect 1s for state laws apply 
in concurrent jurisdictmn areas. 

In partial Jurisdiction areas, the state has reserved to itself 
some, but not all powers from the federal government. "Either the 
Federal Government. or the State or both, have some le@slatwe 
authority but less than complete legislative autharity+o' 

In meas where the federal government has a lease or prapri- 
etaly agreement w a h  the itate, and the federal government occu- 
pies, but has no legislative jurisdiction (but some degree of awner- 
ship), only State m\d and cnmmal laws apply 102 

However, when child maltreatment occurs in areas of exclu- 
sive federal legislative jurisdiction. the pnncipal  "question is  
whether s ta te  lawe regarding child abuse can be applied.''lO3 
Normally, state e w ~ l  laws "have no operation or effeect."104 

Areas of exclusive jurisdiction (and m some places partial 

"Id 
lM.4R608-18, supra note 40, app C-lb 
~CIDAPAM 27-21, supra nore 84. para 2.5b13) 
>Wd para 2-5b141 
mRiehsrd S Esfey, Stvie Junsdzchon bn Chdd Abuse Cases, r\R\n Lax'. Feb 

>*Id at 12 
1979, at 12 
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jumdict ionj  are considered enclaves 105 "Federal-state relations 
respecting enclaves differ according to the issue involved and 
whether or not the enclave is wewed as part of the state in which It 
IS located "Io6 Two differing theories exist as to how an enclave le to 
he treated. Courts may consider the enclave a state within a state. 
where state law does not appl) 10: ?.ltematively, courts may decide 
that  because there 15 no "friction" with federal Ian, they will avoid 
the "fiction" of a state within a state 106 

In any case, because of this legal debate. c i~i l ian child protec- 
tion agencies, local law enforcement, and cwil court8 that  i sme  
rest ra ining orders are unsure whether. (1) they ma? order or  
remove a child or parent from the home, (2) they have authority to 
order or conduct home mspeetmne. and (3) they will face c w d  per- 
sonal liability (especially police officere) for taking such actions m 
areas of exclusive junsdietmn.109 Local agencies may be reluctant, 
or even decline, to Investigate or take any of these actions. Civilian 
authorities may decide that the risks outweigh the henefite of these 
actions. As a result, some advocates call for a congressional "domes- 
tic violence exception" from "exelusi\e leg.lalative)un~diction of fed- 
eral  enclaves so that  all enclave domestic violence victimS are 
assured legal ~ecourse "110 

To resolve difficulties. the DOD encourages cooperating with 
local civilian authonties and establishing memoranda of agreement 
between military Installations and civilian authorities."' In the 
alternative, the federal government can provide lepslation in the  
area of child abuse and neglect and resolve these civil legal issues 

Lomridle, 314 U S  624 81953 
In'D.4 P-1 27-21, nupro rate 84. para 2-10d Sea 0160 In n Tern Y 161 C a l  

Rprr 412 ,  Gal  Ct App 19601 o n  remo,al of hafiered child on a federal enclase  COY^ 

held that feaeral policy on child prolecnon 2nd:cated that stale6 uauld make i e n h c e i  
available t o  children on the federal ~nrfallatlonl.  Board a i  Chosen Freeholders, 
McCoihle 23; A 2d 640 N J Super Cr i p p  Dir 19681 $holding that state child u el. 
fare pmp?ama applied to  children on the inrrallaflon , Cohb v Cobb. 545 S E 2d 1161 
13lars 15691 lholding itale COUI['S aafhanry  t o  m m e  a restraining older enf0reeab.e 
on T o n  Deveni Yaasachuieftb r h e n  the ahure i i c o n l  was B senice member v h a  ~~ 

resided on rhe federal enclave 
nl ichael  J Malmouilu. h o f e  Federal Eaclairs  a n d l o c a l  Lau Cairtng O u t  

o Darnerlie Uolenca Eriepiton to Erclviirr I q i s l o i i r r  Junsdicf ion 100 YVC L J 
159. 191'1950 

isIs DOD DIR 6400 1 supra note 14, para E2h 
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2. D$,,ciLlrtes Overseas-For child neglect incidents that occur 
abroad, prosecutors, commanders, and family advocacy committees 
cannot fall back on state civd or cnminal statutes for resolution. 
Moreover, prosecuting civilian dependents for criminal chlld neglect 
committed abroad is wen more challenging than proceeding against 
this misconduct in the  United States. With approximately nineteen 
percent of the total active duty militaly personnel assigned outside 
the United States and its territaries,112 the lack of criminal juris. 
diction over mwlians aecompanymg the force creates problems. 

a.  Cultural DLfferenees Can Cause Dtf,xdt~es--While 
assigned overseas, service members and them dependents experi- 
ence magnified stressors of military life.113 Assignments in farelgn 
countries require added adjustments and cause Stress due to lan- 
guage barriers, lack of on-post housing, and distance from home.114 
As a result, in mhta ly  communities abroad, child neglect is e m -  
mon As indicated in Figure 1, in 1992, the armed forces assigned 
outside the continental United States (OCONUS) reported 683 sub- 

VICTIMS BY TYPE OF C H I L D  A B U S E  OR N E G L E C T  
ARMED FORCES--0-CONUS 1992 

0% 5% l0"b 15% 20% 25% 3090 35% 40'. 

PelCel t  O f  vct,ms 

TOTAL NUMBER OF VlCTlhlS = 1 853 
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stantiated child neglect cases iincluding medical neglect1 and 218 
substantiated emotional maltreatment 116 

b. Cicilian Offenders: Crime Without Punishment L'ndei 
Linzted States Lali-Milllitar?. or  federal criminal junsdiction over 
c i n l i a n  offenders abroad poses difficulty no ma t t e r  what the 
offense Statu8 of Forces Agreements [SOFA) usually give the 
United States pnmary prisdictmn orer civilmns,ll6 but because 
most federal criminal law does not apply in foreign nations, the 
United States lacks the ability to prorecure 11: 

Even if federal law applied oversees, on15 the enumerated 
offenses and federal offenses explicitly extraterritorial would apply 
(Title 18's enumerated offenses do not include child neglect unless 
the child suffered physical harm and the offense fell under a tradi- 
tional ciirne listed). As many scholars hare noted, except for expiic- 
itly "extraterritorial jurisdiction" federal statutes, federal law does 
not apply to offenses occurring abroad 116 4s a general rule host 
nations have obtained de facto exclumre j u n ~ d ~ t m n  over mnlians 
accompanying the military forces oveiseas.119 Although SOFAS give 
the United States pnmary concurrent junsdictian for crime8 cam- 
mitted by senwe  members against dependents,'20 and the UCMJ 
grants court-martial jurisdiction o ~ e r  cwiliana accompanying the 
force,121 the United States Supreme Court has declared military 

elsear ma, cause a 
may be underrrared 

REI 169 '19941 

ELepper, mpm note 116. at  172 
W e e  Apeemeni Betveen the Partlea t o  the Nonh.4tlanfx Treaty Regardins 

the Status of Their Forces June 19, 1951, 4 U 5 T I792 199 U N IS 6 7 ,  am '11 
para 3 The United States has ~ ~ m i l s i  eg~eemenii  wrih ather recemng n a f m i  such 
a8 the Republic of Korea Thole agreements have i imilar provmons 

1?1KC\lJart 2la 118 19ffl~,srralsohlChl sup ionote96 .RCN 202bscuii.07 
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juriidiction over emlians during peacetime unconstitutional.122 

In cases where the United States has primary concurrent 
jurisdiction, commanders may have the first option to take action 
against the civilian offenders In many child neglect or abuse cases, 
commanders must ehooee between imposing adverse administrative 
action against the offender or turning the offender over to local 
authorities for crimmal prosecution.123 Relinquishingjurisdiction to 
local authorities requires the militagv to notify the local authorities; 
while military action requires commanders to have existing pum- 
tive regulatmns.124 The only adverse actions against civilians that  
commanders may use are the limited administrative remedies, such 
as withdrawal of exchange and commissary privileges, removal 
from government housing, and involuntary ie turn to the United 
Statee.126 However, by withdrawing access to necessities, adminie. 
trative sanctions may cause more criminal neglect to occur in the  
offender's home. 

In many areas of the world, cultural differences and different 
standards for parental responsibilities and child care create added 
difficulty when relying on host nations to prosecute defeendants.lz6 
Host nations may not even have criminal child neglect statutes. 
Cultural differences also may inhibit host nations from taking 
action against civilian offenders. 

When host nations do not exercise junsdictian, the United 
States still might try civilians for crimes committed abroad, if feder- 
al statutes existed that  granted extraterritorial jurisdiction over 
afienses.127 

C. Prosecuting Army S e r u m  Members for Chdd Neglect Under the 
UCMJ: No 1njuV-A.o Charge 

Unlike civ~l ian offenders. the military may charge service . .  I 
112Se  Reid Y Cmert, 354 U S 1<1957) <holding Umted States could not court- 

martmi c1~1han dependents af aelviee members for offensea while abroad): Kmrells Y 

Smglefan, 361 U S  234 119601 IeoYrt-mBilid of civilian dependent for noneapital 
offenee held vneonitifufionall, Gnsham v Hagan. 361 U S  278 119601 (eoun-mama1 
of Departmeni of Army civilian for capital offense held uncansiiiununall, United 
Sfetea v hueretie. 19 C M A  363, 41 C M R 363 11970) (haldmg that  ' t ime of war'' 
junrdictian over civilianb only applies dvnng a congreasmnall) declared UBI) 

1ZPLepper. aupm note 116. sf 160. 
IWd 
l*'YcClelland. BUDTO note 116. at 114 In s u ~ ~ o r t i n s  t he  contention t h a t  

adrnmstratwe s a n c t m i  are insdequste. the author &% camitroller General as the 
United Stales, Reparr ta  the Congrees Some Criminal  Offenses Committed 
Overseas bv DOD Cinlians . bc  Kat Brms Prosecuted. Lem~latmn Is Needed. 96th 



24 MILITARY LAW REVIEW [Vol. 148 

members for cnmes committed anywhere Although the government 
may try a soldier in federa! court far offenses committed on the 
installation, prosecutors would face the same difficultlea previously 
discussed ahen  trying serv~ce members in federal court However. a 
soldier is subject to court-martial jurisdiction for crimes against a 
militsr5- family member 128 Under  clause three ofArtlcle 1 3 4  
UCMJ, the government also mag charge service members in a 
court-martial for violations of federal law, including assmnlated 
state law 129 

The UCXI  purportedly "regulates a far broader range of the 
conduct of mill tap personnel than B typical state criminal code reg- 
ulates of the conduct of c1v1liani.'130 Hoeever,  based on recent 
caselaw charging child neglect under the UCMJ may be difficult. 
and requires some endence of physical harm to the child. a viola- 

1. Entering the ".Morass"ojChi!d ,Yeg!ect, Absent a Statute or 
Punitive Regulator\. Prouision-Few military court opinions have 
addressed the topic of child neglect. Recently, however, both the 
United States Army Court of Military Review (ACMRJ and the 
United States Air Force Court of Militaly Review IAFCMR) have 
specifically addreesed the potential charge of child neglect under 
the UCMJ and rendered opposing  opinion^ Both cases Involved 
child neglect offenses and in both case8 the government charged the 
accused with B vmlatmn o fk t i c l e  134. 

Article 134 provldes for the prosecution of "all disorders and 
neglects to the prejudice af goad order and discipline in the armed 
forces, all conduct of a nature to bring discredit upon the armed 
forces, and crimes and offenses not capital "131 In Vnited States L 
Walloce,l32 the ACMR reviewed a "home alone'' case, where the 
accused locked his three children (ages approximately seven SIX, 

and one) unattended in government quarters from 2000 to  0230 
The aecused's wife, also a service member, called home while away 
an temporaly duty (TDY) and discovered the children unaupervised 
She called the Charge of Quarters and had him send a neighbor, 
Sergeant (SGT) 'M, to pick up the children. At about 2216. SGT M 

tlon of a pumtlre regulatoq provlsm", or a VlOlatlOn of state law 
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went to the house. The smyear-old g r l  was crying, distraught, and 
took fifteen minutes before she was able to unlock the door. 

At m ~ u e  was whether the accused's conduct brought discredit 
upon the serwce At trial, the  military judge found the accused 
guilty of service discrediting conduct for the fallawng reamns: 

the  relative ages of the ehddren; the length of time the 
children were unattended the length of time the Accused 
was absent from his quarters; again, that was untd 0230; 
the failure of the Accused to adequately train his two older 
children on how to unlock the door in ease of an emer- 
gency; the distance that he went away from the children, 
the complete absence of the mother; and failure to notify 
anyone that he was lemmg the children unattended.133 

On appeal, the  ACMR stated that  "[albsent a statute  or a 
punitive regulatory provision" it refused to enter the "mora58 . . by 
holding that  child neglect standing alone, constitutes an offense 
under Article 134, UCMJ Furthermore, the ACMR pointed out 
that  for cases involving conduct resulting in i d u r y  to a chdd, prase- 
mtor.6 may charge existing punitive articles.la5 

The ACMR focused on three reasons for its decision. First, the 
children did not suffer m y  apparent harm. Secondly, although no 
'%universal child neglect standard exists," most state child neglect 
offenses are directed at  neglect in connection with nonsupport and 
defining an affen~e would prove to be difficult. Mast importantly, 
the ACMR noted that  the accused did not have notice that his con. 
duet was a criminal offense, a constitutional prerequisite to prose- 
c ~ t i o n . ' ~ ~  The ACMR stated that "[nla person can be held criminally 
responsible for conduct which he could not reasonably understand 
to be p r a h i b i t d  and furthermore, the ACMR doubted that  the 
accused "was on notice that  his conduct was a criminal affense."l37 

1P~Summanzed Recard of l h l ,  United States Y Wallace, Thomas E ,  BL 39 (1 
Nor 19691 [hereinafter Recard a i  Trial1 

'B~WIVoflare. 33 M J at 664 
W d  The aceused was found guilry by exceptions and substitutions of the 101- 

Mmellantl did. st Robinson Barracks. Federal Reaubhc a i  Germanv. on 
l a w n s  

16juIy 1986, wolste his d v t m  of care to h a  rhsn seven-ye- ald ;tep 
IO", Richard hir about su-year old daughter Jennifer. and his ane-)ear 
old eon Thorns?. h i  loelvne the ihildren m roveinmenr ouaners at 2000 
hours wdhout training thirn hor to unloe<the door m &e of an emer- 
geney and wrthavt providing any 'e:ponsihle c u e  far those children for 
amroxirnately two and me-half houri 

Id at 662 n 1 
W d  at 663.64 
1Wd leifations nmitfedl 
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The ACMR did not focus on thepotential harm to the chlldren 
or that SGT M, lwith a maeter'e degree in counseling and who had 
worked with abuse eases) said two of the  children \\ere crying. 
whimpering, upset. and needed to be consoled. held, and calmed 
down 1% The ACMR failed to recognize the  possibility of latent 
injury eien though latent injury "a6 possible because the parents 
frequently left the children home alone.13g The decision also fads to 
mention the unavailability of the Assnmlatwe Crimes Act because 
the offense occurred in Germany 

By its decision in " d a c e ,  the ACMR has effectively limited 
Army commanders to the Impasition of administrative sanctions in 
child maltreatment cases in which there 1s no phgaical harm to the 
child 140 Specifxdly, the ACMR reasoned that  "conduct which 
results in injury to children can be charged under existing punitive 
provmona of the Uniform Code of Military Jumce Otherwise. mci- 
dents of child neglect should be processed admmmratirely under 
the Army Family Advocacy Program ''141 The ACMR essentially dis- 
regarded potential danger or injury to the child. and the less than 
obvious Injury inherent in child neglect. Although the UCMJ pro. 
wdes a more severe punishment far completed crimes, it provides 
punishment for crime8 such ae attempted offenses. with or without 
discernible injury 142 

In L'mtnired States o Voldez,143 the ACMR followed Walioce and 

13'Record d T n a l .  supra note 133 at  22 
'mWaflace 3 3  \I J st 562-63 acrused told p i i c e  that he and b s  uife let  the 

oldest child valch the children for short periadc af time) 

1991. at 32 

'LIII le pmsible LO attempt a crime of negligence one that can be corn. 
mlrted negligently but some crime% dthra eladd are eometimei commit- 
red mfentmnally or recHebi1) There IS no reason *hi  a perban should 
nut be convicted of ~ t f e m p u n g  t o  commit an intentional violatian of B 
law pmhibirmg negligence Suppose that D knowing that hir car hae 
no brakes, attempts to start ~f ~n order to  drive it he 1s rropped b i  B 
policeman He has. in fact. intentianally arrempted to do an act  that 
when done uauld be negl~gent and dangernus There 1s no lagleal rea. 
IO" uhy he should not be convicted of arlempr t o  d r n e  dangerauil) " 
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dismissed another child neglect specification charged under both 
clauses one and two of Article 134.144 Like Wallace, the  offense 
occurred m Germany. In Valder, the accused’s eight-yeardd dsugh. 
ter, Michelle, had numerous bruises, abrasions, suffered from bat- 
tered child syndrome, was underweight and underdeveloped, and 
suffered from malnutrition.145 The accused and his wife farced the 
victim to sleep uncovered on B mat an the bathroom floor. The entire 
family (father, step.mother, and two older stepdaughters) physical- 
ly abused Michelle. The evidence also showed that the victim never 
was enrolled in school. Michelle eventually died from septicemia 
and staphylococeul pneumonia. Staff Sergeant Valdez, the accused, 
had been investigated for child abuse several years earlier at  Fort 
Bennmg, Georgia, and fearing a new accusation of abuse, therefore, 
was reluctant to bring Michelle to the hobpita1.146 

Because the child victim in Valder died, the central m ~ u e  of 
the case was not the child neglect (“failure to provide proper care”) 
specification. The ACMR focused on the remaining charges of 
unpremeditated murder. maiming, and larceny of military property. 
As part of their decision, the ACMR merely followed Wallace and 
dismissed the child neglect specification The ACMR then upheld 
the accused‘s conviction for unpremeditated murder for child abuse, 
withholding medical attention, f a h r e  to provide adequate nutri- 
tion, maiming (for kicking the victim), and failing to provide med- 
ical care When the COMA reviewed the case, it merely noted, in a 

:aThe child mglect  speciilcatlan stated the folloring 

military commumty, said deaih and neglect and ne& af the same bemg 
reasonably forereeable also being of B nature t o  bring discredit upon 
the armed forces 

Id at  568 
“SLInited Stater Y Valdei 40 M J 491 492 I C  M A 1994) The accused 

brought the w c f m  into the hospital eight hours after death and “gar m o r t ~ r  had bet 
in Id st493 
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footnote. that  the lou,er court had dismissed the neglect speeifca- 
tmn and the basis for dismissal. 

Although the ACMR has chosen to limit alternatives for 
chargmg child neglect, the AFCnIR has taken a different stance In 
the 1990 unreported opinion of L'mted Stoles v Foreman,"' uith-  
out providing any rationale, the AFCMR held that the offense of 
child neglect ''is viable under clause 2 ofArticle 134."146 

Foreman mvolied an accused who pleaded guilty to umngful 
use of cocaine and criminal child neglect Staff Sergeant Foreman. 
the accused. resided with a newborn daughter, and two sons ages 
three and two in government quarters In violanon of Article 134. 
she was charged with (1) using cocaine the month prior to her 
child's birth, (2) failing to bathe and to change the diaper of her 
newborn with sufficient frequency, causing severe diaper rash and B 

scalp condition, and (3) failing to clean government quarters to such 
a degree that  her children's health was endangered.149 

The AFCMR reviewed the three acts of misconduct and. while 
finding that the evidence on the record did not support the accused's 
guilty plea. held that a charge of criminal child neglect as sewice 
discrediting conduct was viable. Honeier, the .WCIfR held thar an 
unborn fetus could not be a victim of crimmal neglect. 

Although the Army and Air Force cases involved different 
types of child neglect,ljQ the COMA has not settled this apparent 
disagreement between the senicer. Consequently. the mihtaly ser- 
vices are proceeding under inconsistent court guidance. 

2 Applying the Punitwe Articles 'Xs Is"-Pnor to Wallace. one 
reasonably could have belieied that the government could prosecute 
child neglect under the punitive UCMd articles without B require- 
ment of physical 1nju'y.l51 In such cases, limited charang optioni 
still are available 

For example, Article 92, UCMJ, Failure to Obey a Lawful 
Order or Regulation, provides B number of chargmg alternatives. If 

nifed State8 Y Foreman. AC\l 26006 IA F C M R 2 6  Ma> 1990 
at 2 
iuphaldmp the aceurds c ~ n v ~ c t m n  for using eoesme but findmg that 

the ~Lipvlalion of fact and admiamonb dunng the prmidence mqumy did not suitam 
the canvx t~an  Car child neglect The AFCMR refused t o  find the acevrsd mdti of 
child neglect 10 an anborn fetus , 

IhOThe .4CMR r e , i e u e d  a 'home a l o n e , '  abandonment ailenre u h i l e  the  
A F C I R  revieued B deprivation oiienie 

I )  Adrian J Graiel le.  Pmreruiion a i  Child Abusers.  VDI I l l  no 7 .  Trisl 
Counsel Farum Jul) 1984, 81 2 #hand out ircued h i  the Rid Couniel Assistance 
Program Gaiernmenf Appellate Diwiion. Falla Church. Virgnial  
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a service member violates B punitive regulation, then trial counsel 
may charge an Article 92 vialation. Commanders also may give law. 
ful orders or inform a service member of the duty to clean govern. 
ment quarters Once the  duty IS not fulfilled, t n a l  counsel may 
charge the service member with failure to obey a lawful order162 
and dereliction of duty.153 However, these potential charges require 
repeated failures and provide eervice members with additional 
oppartunitie8 to injure children. Lawful order violations do not pra- 
vide a charge far potentially egregious first-time offenses, such BE 
abandonment. 

In appropriate cases involving officers, prosecuting child 
neglect under Article 133, UCMJ, Conduct Unbecoming an Officer 
and Gentleman, remains a poas~bihty 154 Although military courts 
have not specifically decided m y  abandonment, endangerment, or 
deprivation esse8 under Article 133, the COMA has upheld an ofF- 
cer conviction for Article 133 vmlations for failure to report a spouse 
for abusing the children and failure to seek treatment far a child.155 

Since the late 1800q the military services have held officers 
crimmally liable for abuse and neglect of dependents baaed on the 
expectation of "a mare highly developed sense of moral and civil 
respons,bilities."'j6 An officer has an essential. required duty "to 
protect and look after the welfare not only of his troops but also the 
members of his family" and is accountable for acts and conduct 
~nvolving cruelty, neglect, and Indifference toward injured family 
members.151 Consequently, m officer cases, the courts ~n all Ilkell- 
hood will uphold child neglect offenses charged under Article 133. 

Under Article 134, based on Wallace, Army tr ia l  counsel 
appear limited to charglng child neglect under clauae three, assimi. 
lating State offenses. At least in the Army, absent a state statute, 
charges for child neglect under clauses one and two, disorders or 
neglects ta the prejudice of good order and discipline, may not 
~ t a n d . 1 ~ 8  Charging child neglect under  clause three using the 

United States v Miller. 31 M J. 133 IC M A  19931 

hur A Mumhs, The Soldier's Right to o Primie Lire. 24 MIL L R i u  97, 
107 I1 

I .  31 41 J at 133-39 (Sulli\an. C J cmcurrmg) 

ernment could not charge child neglect under either clause 1 or 2 ofArt& 134 uhen 
they dirrnissed the specification m h a e d  Stater Y valde?, 36 .M J 656 IA C hl R. 
1992) Srr &o infra n o m  191-91 and accornpan)mg text 
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Assimkmve Crimes Act may result in the same difficulties, incon- 
smtencies. and eomplexmes, as chargmg civilian offenders :jY 

3 A Trend in Prosecution of Porentei Omissions-Although 
the COMA never has directly addressed the possibility of a criminal 
charge for child neglect against enlisted service members. it has 
upheld can\ ic t ians  far  parental o m ~ s i m n ~  resulting in death or  
qury Militav courts consistently have held that even enlisted ser- 
vice members, BE parente, are responsible for some parental fad. 
"res; spec~fically. parental failure resulting in a child's death. 

hli l i tav courts usually uphold convictions for failures such as 
involuntaty manslaughter160 (requiring culpable negligence) OT the 
lesser-included offense of negligent hom1cide~6~ (requiring simple 
negligencel. In these cases, militaty courts have recognized that a 
parent "owes a legal duty t o  provide medical care to a minor une- 
mancipated child in the parent's cuatody,"l62 can be criminally 
liable for negligently leaving a child with a known abuske caretak- 
er;163 is responsible for a child's welfare and safety, especially when 
the child is \ ,ev young;164 and may be held cnminall? liable for 
"failing t o  provide the necessitm of iife."l65 

Additionally, while the ACMR requires intent to harm 8% a 
prerequmre to  chargmg child neglect, the U C M J  includes many 
offenses that may be committed through negligence or recklessness 
The military may charge an accused m t h  the following: missing 
movement through negiect;l66 negligently being derelict m his or her 

ed of neghgent hommde far neglipentl) leaung the  child with someone who U B I  
1,. t o  Wlm gmeioui bod]]) harm resulting ~n death,  

1-perei. 15 M J at  587 
"BUniied Stater Y Vslder 40 M J 491 495 C hl A 1994 
I*'L-CYJ B r c  &i,lY848 
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duties,ls' negligently damaging, destroying, or losing military prop. 
erty;ls@ negligentlj suffermg (causing or permitting) mIhtaIy prop- 
erty to be lost, damaged, destroyed, sold, or wrongfully disposed 
0f,169 recklessly wasting or spoiling nonmilitary property;"u ne& 
gently causing or suffering a vehicle to be hararded;lT1 or recklessly 
operating a vehicle.172 

Most notably, a sermce member 1s criminally liable under 
Article 108, Damage to Military Property, for allowing or permitting 
military property "to remain exposed to the weather, insecurely 
housed, or not guarded; permitting it to be . . injured by other per- 
sons; or loaning it to a person known to be irresponsible, by whom It 
is damaged."lr3 Yet, a sewice member may not be criminally liable 
for the Same conduct toward his or her own child, unless the child 
dies or suffers some injury. For example, based on Wallace, If 
authorities had diecovered Staff Sergeant Valdez's child eight hours 
hefore death, as apposed to after death, absent evidence of physical 
abuse (kicking), the government would have been unable to charge 
the accused 

D. The Forliire of Aduerse Administrative Actrans 

In the absence of the availability of criminal charges for child 
neglect under the UChlJ, commanders and prosecutors are forced to 
consider adveree administrative actions 

I Attempts nt Installation Polic~es and Regulations-Some 
militaly installatmns have published post policies or regulations 
providmg guidance to service members on parental responabilities 
These publications tend to be vague, inconsistent from post to past, 
and most are not punitive.174Same attempts to implement punitive 
regulations fail because they do not include the necessary language 
explaining the potential use of criminal punishment for w o k -  
tians.15s Additionally, most focus only on the  service member or 
civilian spouse's faarlure to  superorse children (abandonment).l?e 

w i d  an 92 
W d  an 108 
,rid n n  106 
l r l d  art. 109 
1. Id  an 110. 
XWd act 111 
l l l d  m 108 
.JSee infra notes 191-97 snd ~ceampanjingtext 

-'United State3 Y Blanchard, 19 M J 196, 197 (C M A 1966) >\-ithour the 

~ 9 e r  infro note8 191-97 and accarnpanymg text 
required language the regulafmnb are only guidance I d  
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\\?ether or not they are punitlie civilian parents still face no cnm- 
mal liability (except under state I m ) ,  commanders can only take 
administrative action against civilians for violatione of regulatory 
provisions. 

2. Withdracal  of Pririleges and BenefLts-Another military 
response t o  criminal child neglect LE termination of privileges In 
Some cases o f  civ~lmn misconduct, admmstrat iue sanctions are 
effective However, in child neglect cases, termmating a parent E 

access to government quarters, medical care,  dental care.  post 
exchange priuileges. or commmaal?. pnmleget.17' is generally coun- 
terproductive &ithdrawmg benefits may cause the child further 

Moreover, when raiewing the lack of jurisdiction over civil. 
ians accampanymg the force, t he  GAO noted the  inadequacy of 
administrative sanctions for civilian misconduct "[Aldmmistrative 
sanctmns generally do not prmide credible punishment or deter- 
rence and are often inappropriate t o  the offense [Iln many 
cases. punishment @"en soldier-offenders was considerably more 
severe than the administrative 'slaps.on.the-i*rist @veri their cw11- 
)an codefendants, causing morale problems among soldiers ' 1'5 
&are of the inability a i  the United States to take action against 
civilians, "mditary Investigators tend to glve c~wlian cases low p n -  
orit>-, and may do Infenor m\est>gative work in such cases ' 179 
Creating a federal enminal law m this area might encourage ~ n ~ e s -  
tigator interest 

3 Admrse Adrninistratxe Actions for Ser~iee Members Do .Tot 
Fill the Gap--In the absence of criminal eanctmn6, commanders 
ma)- use other administrative actions, such as administrative sepa. 
rations, in dealing with service member offenders However, with- 
out a punitive UChlJ article for child neglect, a commander cannot 
adversely separate a soldier from theilrmy for one incident of child 
neglect. Under the.Lmy's personnel system, a commander may in>. 
tiate adverse separations for the following: conviction by a civil 
murt,leO minor disciplinary mfractions;181 B pattern of miacan- 
duCt,lS2 commisamn of a serious affeense,'63 or unsatisfactar). perfor. 

suffenng. 
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mance.184 For most of theee enlisted separations, however, Army 
regulations require the commander to give the soldier w i t t e n  coun- 
seling (after the mmanduet), followed by a reasonable opportunity 
to overcome deficiencies and B rehabilitative transfer (or naiverl. 

Of these types of separations, only separation for a civil court 
conviction or commission of a serious offense does not require pnor 
counseling. Acivil court sentence of at least six months confinement 
or authorization of a punitive discharge under the .Manual far  
C o u r t s - M a r t ~ a l ' ~ ~  iMCM) for a similar offense 1s requxed.186 
Without a punitive article, the second option does not apply to child 
neglect CBSBS. Furihermore, the first scenario does not usually occur 
when soldiers commit criminal child neglect. Even when a civil 
court has convicted a soldier of criminal child neglect, the sentence 
usually i6 not over six months; therefore, adverse separation actions 
would require repeated failures for the commander to LSSUB a puni- 
tive discharge. 

Although commanders can use other adverse administrative 
actions, these do not eliminate the soldier from the service. Bars to 
re.enlistment,187 written reprimands,188 and administrative reduc- 
tianslag provide some deterrent, but the commander still must wait 
for subsequent misconduct t h a t  may resul t  ~n fur ther  h a r m  
Administrative sanctions require the system itself to eventually 
force the soldier out of the sermce. Unless the soldier requests a dis- 
charge after he receives a bar to re.enlistment,lg0 the commander 
must wait until the soldier falls within the parameters of another 
type of sepalstloll 

E. Empirical Data: Problems Identified Through an Army Sun,ey 

To identify other problems occurring on installations and to 
verify the extent of the problem of child neglect, the author mailed 

-**id para 13-2 

l*OhR 635-200 suer0 nafe 180 YBTB 14-5s 
l8MChl. supra note 95. 

. . .  
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questionnaires to Arm? Staff Judge Advocates.Ig1 The question- 
naires included questions for the Staff Judge Advocate's Family 
Ad\ocac> Management Team IFACMTI representative. and chiefs of 
criminal law dwinons 192 This survey i v a ~  not intended to provide 
statistical data about child neglect, but merely to identify common 
difficulties in the military community when dealing with child 
neglect cases Respondents verified that child neglect is a common 
problem ~n the military community The respondents also provided 
insight into common procedural difficulties. particular cases, and 
different responses 193 

Survey respondents identified man,- prableme mvolwng yela. 
tianships between milmry and civilian authorities when m~est igat-  
ing child neglect on post Some installations had difficult) obtaining 
agreements, while others had problems with existing agreement? 
Some installations whose boundaries extended into two states %ere 
able to obtain memoranda of agreement or understanding from one 
state. but not another state This caused inconsistent resulte among 
like cases In one area of the installation, cases may be handled dif- 
ferently than eases ansmg in other areas. Other installations, that 
hare agreements returmng federal land to the state 8retrocessmn 
agreements], continue to ha\e  problems allocating responsibilities 
and resources between the post and the state Same states cooperat- 
ed with the militaly but refused to sign a memorandum of agree- 
ment or a memorandum of understanding 

Ineoniistencier were apparent even in the same state Some 
states a i t h  more than one installation within them boundaries 
made retrocession agreements with one Installation, bur not with 
the other military mstailations. 

Survey respondents also indicated that muhagencq mvestiga- 
tions took place Some respondents described cornmumcation prob- 
lems between military and C I V I I I ~  agencies, such as problems in 
obtaining information from c~v ihan  authorities and gaming their 
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participation in military committee meetings. Other respondents 
reported that  military investigators did not want to investigate 
because the  mil i tary investigators did not see any "criminal 
offense " 

Respondents abroad reported that many families are noncom. 
mand sponsored ( i . e .  the commander has not endorsed the famdies 
to be present in a military dependent status). As a result, child 
neglect cases often go unreported for fear of exposing the depen. 
dents' presence, which in turn could adversely affect the service 
member's career. Furthermore, respondents abroad indicated that 
most host nations da not have organizations equivalent to state 
child protection agencies Additionally, although nancommand-spon- 
sored children may nut have access to DOD schools, parents do nut 
always enroll them in private schools 

Data  compilation provided Some beneficial Information. 
Noteworthy is a general observation about the family advocacy pro- 
gram Sumey respondents indicated a lower percentage of civ~lian 
s p a u s e ~ a s  compared to soldier-nrolled in the family advocacy 
program. Although the respondents did not specify n h y  they did not 
enroll these spouses, this lower percentage may be because civ~han 
spouses did not voluntarily participate m the program. As one sur- 
vey respondent noted, c~vilian spouses m e  only asked to participate 
in FACMT, "Wle have no enforcement power over civilians." Survey 
data also indicated a higher rate of child neglect on post ab com- 
pared to off post; and B high incident rate of children removed from 
soldiers' homes because of child neglect.194 

Chiefs of criminal law divisions pronded information about 
haw commanders are responding to  the problems with pumtive 
options. Several respondents reported that commanders ordered sol. 
diere to correct the situatione of child neglect.'9j Those soldiers 
were repeat offenders, had ilolated lawful orders and were charged 
with failure to obey a superior commissioned officer. The survey 
respondents provided examples of many of their eases invalvmg 
egregious facts.13~ 

. .  . 
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A large mqority of sunq  responses indicated that Installa- 
tions attempt to fill the gap with port regulations and policies 
However, these regulations and policies differed from installation to 
installation and each installation's guidelines tended to focus on dif- 
ferent parental requirements. Same installations had polic~es, while 
others had regulations. Some installations focused on supervmon of 
minors, while others focused on safety Some inatallations used 
words of crimmality, but failed to provide appropriate notice to the 
soldiers 1% Same eupplemented the definition of child neglect 
already published in the Army's regulations Within the category of 
supervision. some of the following elements differed within each 
post policy or regulation. authorized periods of unattendance ages 
of the child. locations: and baby-sitter quahficatmns. In e~sence .  a 
soldier could permanently change Station and his parental reaponai. 
bilities. BE provided m installation policies or regulations, would 
drastically change. 

Overall. suney responaes reflected the many Inconsistencies 
in the wag the Army handles cnmmal child neglect and \.erified the 
need for unified standards 

V Why the Military and Society Disregards Child Reglect 

The suney reinforced that child neglect occurs ~n the milltar) 
community Although child neglect 3s more prevalent than child 
abuse nationall?, and its con~equencea are as serious as abuse. 
media focus, political debate, and research and practice literature 
have concentrated on child abuse 1% Moreover, three additional 
problems ha>e prevented child neglect from becoming legally action- 
able. First, "state legislatures, courts, and Societies historically 
tended to view psycholopal, intellectual, t.omal, moral. and ema- 
tional I ~ J U ~ ~ S  as nebulous and nmgmficant ".99 Furthermore, " l a w  
makers and Judges heairate to interfere with family autonomy"z00 
Lastlx "ITlhe mounting problem of physical abuse . . . casts a shad- 
ow of futility" over attempts to deal with the less immediate prob- 
lem of child neglect 2oL Howwer. these obstacles can, and should. be 
overcome. 

b 9 e r  Vnifed States b Blanrhard 19 hl J 196. 197 8C M A  IBSdr  Some 
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A. Chdd Neglect Is Not a .Vebulous and Insignificant Problem 

Child neglect is the predominant tspe of child maltreatment 
in our nation. Statistics indicate that it likewise is prevalent in the 
military community. 

1. National Incidence of Child Neglect-The NCCAN reports 
that  '"[iln 1992 there were nearly 1.9 m d l m  reports received and 
referred for investigation on approximately 2 9 million children who 
were alleged subjects of child abuse and neglect."202 Furthermore, 
BE depicted in Figure 2, with fortynine states reporting, fortynine 
percent of substantiated or indicated child victims suffered from 
neglect, three percent suffered from medical neglect, and five per. 
cent suffered from emotional maltreatment.2°s 

FIGURE 2 

0'- 10% 20% 30% 40Q 50% 60% 
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The National Committee to Prevent Child Abuse estimated 
that  in 1993, 2,989,000 children were reported for maltreatment, 
and forty-seven percent of those children, 1,404,830 children, were 
reported far neglect.204 Additionally, of the 1299 children who died 
from maltreatment, fortythree percent of those deaths w e ~ e  due to 
neglect 205 



38 MILITARY LAW REVIEW [Vol. 148 

The Xatmnal Resource Center on Child Abuse and Neglect 
estimates that eight of every 1000 children experience phgacal 
neglect, and 4.6 of every 1000 children suffer from educational 
neglect.206 Furthermore, approximately three of exery 1000 children 
are \ictimi of emotional neglect 207 

2. incidence of Child Xeglect in the Militan Communz!y--"A 
high proportion of Amencan children are poor . . . ill-fed. poorly 
housed, and effectnely cut off from decent medical attention and 
preventive health c~red20a This could account for the high rate of 
child neglect nationwide So chat is the rate of child negiect in the  
mii i taq  eonimunitj &here the gauernment p r m i d e s  free ~ n e d i c a l  
care and housing? 

Unfortunately the amount of child neglect present in the mih- 
tary 1s comparable to the occurrence rates nationwide 209 Many par. 
ent6 in the militar). community are part of family structures that 
are more inclined to commn child neglect For example. the military 
community includes many single parent military members. dual 
milltar). parents, and ~ o u n g  soldiers with poor parenting skills and 
with Insufficient income to support t hen  children 210 

Single parents, who may And it more diflicuit to care far chil- 
dren, ere common in the mili taq community Specifically, 5 iCc of 
the Army and 4.3"~ of the Marine Corps are single parents 211 

Many of the military members are young and lack parenting 
skills Almoat sixty-five percent of the military force E age thirry or 
younger, while only fort)--Ave percent of the c in lmn  workforce is 
under age thirty.212 Moreorer, Kith a DOD narkforce consisting of 
1,386,166 enlisted members. 218,379 are twenty years old or 
)ounger and 466,582 m e  between twenty-one and twentyfive years 

Young military members and single members, who are par- 
ents, depending on their "knowledge. experience. social supports 
and env1ronment."214 may be unable to "accurately assess the best 

aid.213 

L IIn !he ocher ael? c e i .  5 5-c of the S a q  and 5 4 4  a i  the .Ar Force are ; m ~ l e  
parents hl~urml D L I I O U R ~ S I C S  supin note 112, st 35 The report m this s i e a  L: 
bared on 1992 s t ~ f i m t e  Sram tne DeSenae Manoorer Data Center The malanf> 0: 
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interests of their children."2lj Depending on their background and 
rearing, some military parents may not understand their parental 
responsibilities. 

Xotably, B majority af service members have children. In the 
armed forces, 28.6% of E l  through E4, 61.1% of E5 through E6, and 
13 1% of E 1  through E9, have children.216 

Moreorer, the NCCAN reports that  our "youthful arganiza- 
tion" causes a number of risk factors in some military famdies, for 
example, the large amount of young military members (in low pay 
grades) with young spouses and children, who reside off post The 
NCCAN reports that these famhes are at  high risk due to their: low 
pay (some may qualify for food stamps); limited home management 
skills; limned training in parenting; and isolation from extended 
family and military support organizations an post.218 

Certain conditions in  the military community cause an 
increase in poor parenting. Adverse conditions that affect parenting 
behaviors--such as Dhvsical, emotional, economic, or cul tural  . .  
stress-can cause a parent to become unable to meet the child's 

VlCTlSlS BY TYPE OF CHILD ABUSE OR NEGLECT 
ARIMED FORCES- CONUS 1992 

- 

O b  5'1. 1 1 %  1 5 5  20% 25% ? O r e  35' 
Pelcent 0: V ' i f 8 r i  

TOTAL NUMBER OF VICTIMS = 8 584 

W d  
Zi%ILIT*RI D E ~ I O G W H I C J ,  supra note 112. at 31 

WBWCH*RO. PROTECII~O Cal~onEY supra note 97, sf 9 

The htafietiea ~n this area 
me based on 1992 information from the Defense Manpower Data Center id 

Z:qd 
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needs.219 Adverse factors causing stress include long separations. 
frequent rransfers. isolation from family and friends. lack o f  job 
choice. and high risk jobs.220 All types of stress exist in a readily 
deployable military force that requires service members and them 
families t o  repeatedly and, a t  times, rapidly change station 

\\Iatever the causes, the militaly community has an extensive 
number of substantiated child neglect cases. 115 Figure 3 depicts, m 
calendar year 1992, of 8884 substantiated xictms. of child abuse, the 
armed S B I T ~ C ~ S  in the continental United States (COTUS) reported 
that 2 i 5 0  were due to neglect, 154 suffered from medical neglect. 
and 802 were victims of emotional maltreatment.221 

Furthermore, in 1992, OCONUS armed aewices reported 1853 
substantiated victims of abuse and neglect, including 641 victims of 
neglect; 42 victims of medical neglect. and 218 victims of emotional 
maltreatment 222  

Tables 1 through 4. are based on DOD statmtics and reflect 
fiscal years (FY Table 1 shows the trend in the number of aubstan- 
tiated child neglect eases in the militaly As indicated substantiat- 
ed child neglect c a ~ e s  have remained high in each FY Tables 2 .  3. 
and 4 further depict the percentage of each type of maltreatment for 
FYs 1990, 1991, and 1992. Of the total substannated reports of 
child abuse and neglect DOD wide, deprixation of neceseitiee alone 
encompassed thirtyfile percent m FY 1990; thirty-elght percent in 
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9ilCai:n > ~ I V T I E A T I I I \ T  1992 supra note 115 ar 42 Addirianslly COSUS 
armed forces reported that 2841 u,ere due t o  physical abuae and 1522 *ere due to  
~ e m d  abuse Id 

1 1 2 M  Emormnal maltreatment includes bath e m o t m d  neglect and s m ~ t i a n s l  
abuse Additma!ly, OCOhUS armed forces reparted that  652 \>ere due to phyairal 
abuse and 196 s e r e  due ro  sexus! abuse mee mpm note 115, ~ccampsn)mg  text and 
fieure 1 



, o w  36% 139 38% 9% 4% 100% 

111u 1 

WPE9 OF O Y B S i l l V T I A I E I  CHILD ABUSE &NEGLECT 
I , S C I L " € & I  I n s 2  

?*"S,FIL * D W L  IE,._&rnDJ/ EwnOW WLnlY m,acmw 
,lii"II I W 1 E  OF 115111rn~1 W_1TmN, W W N N T  . l iY I I .  Y I O Y S I  

,011~ 3,957 1.618 3.227 1023 426 i 0 2 5 1  

X D F  35% 18% 31% 10% 4% 100% 
IOIAL 

F Y  1991; and thirty-one percent in FY 1992 223 Statistics support 
the contention that  child neglect 1s not insignificant. 

B. Intenention Does Not Disrupt Parental Autonomy 

Once m agreement that  child neglect is a significant problem 
and criminal statutes are necessaly, lawmakers address concerns 
about disturbing family autonomy. The imposition of criminal liabil- 
ity for child neglect faces serious opposition among lawmakers and 
child protective agency practitioners. Like society, these officials 
face a dilemma involving the balancing interests of the child, the 
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parent, and the state. States take different approaches with varying 
degrees of Intervention: and. as a result. these responses to the 
problem of child neglect are inconsistent Additmnallg, disagree- 
ment among lawmakers. who have different o p m o n s  about the  
acceptable level of state intervention, impedes a national or unified 
solutmn 

Opponents of criminal child neglect statutes voice constitu- 
tional concerns about these statutes Opponents contend that goy- 
ernment mtervention violatee the Fourteenth Amendment P hich 
prohibita any state from depriving "any person of life, libert). or 
property. without due process of law."2'P hloreover. the Fourteenth 
Amendment protects bath the parent's perranal freedom and unfet- 
tered discretion t o  raise a child, and the child's right to live free 
from go\ ernment intervention. 

Constitutional m u e s  also a r m  when lawmakers debate 
whether to enact a religious accommodation provismn for parents 
who use prayer as medical treatment Constitutional issues con- 
cerning the parent's right to free exercise of r e l i p n  (and freedom 
from prowcution) and whether religious exemption statutes violate 
the Establishment Clause, also impede enacting criminal child 
neglect statutes. 

To withstand judicial scrutiny, criminal child neglect statutes 
must not unduly and unjustifiably interfere with family autonomy 
and parental rights. State statutes must pass the United States 
Supreme Court's constitutional standard of renew, balancing par. 
ent's rights with the state'? authorit>- to promote health and nelfare 
of Its citmns.2's 

The government attempts to protect children who are abused 
or neglected and, as a result, our society faces complex decisions 
about competing interests, values, and resources 226 Although the 
Supreme Court has given parents broad discretion in raising chil. 
dren, neglected children are in danger and cannot help themselves 
Therefore, the stnte's Interest m protecting its mmar citizens a h o  
are endangered should outweigh the parent's Interest in family 
autonomy and parental rights 

Parental rights are rights parents have in controlling then  
children Sumlarly, "family autonomy," a derivative of individual 
privacy, 1s the assumption that adult family members should be 

C m r r  amend XK, 5 1 
canon, m p i a  nore49. at  1063 

ndi S Roeenburg & Roberr D Hunt. Chi ld Malrrrofmeni Lagar and 
.Mental HmtII ISSUPS m CHILOREV. ~ I ~ T A L  HEIITH, A\D m i  Liu 79 8U Dnckon 
Reppvcci & L o x  Weirhorn eds , 1964 
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allowed t o  freely exercise their nghte to pnracy in family decision 
making, without state intervention 22i  

The furtherance of the public goad or the balancing of indmd- 
ual and family interests sometimes force courts to compromise indi- 
vidual and family autonomy.ZZa ' V n h  progress in lndiwdual rights, 
the courts address two dominant Ideals: (1) the right of the child to 
be free from the harm of abuse and neglect, and (2) the right of the 
American family to be free from undue government influence and 
interferend'224 

1 .  The Legal History of Parental Rights: Balancing the 
Fundamental Personal Liberties of Parents and Children-The 
Supreme Court has  repeatedly reinforced society's deference to 
parental authority m all areas of child rearing, including educating 
and training t h e n  young 230 In essence, deference to parental  
authority with respect to the care, custody, and control of children, 
supports society's fostering of ''social pluralism and diversity,"231 
Although not true in many rmtances, the importance of family 
autonomy and pnvacy is based on the  assumption that  "pnv.acy 
strengthens families" and "parents will act m the best interests of 
their childrenP232 Reflecting Western civilization's concepts that  B 

family unit includes broad parental authority over children, the 
courts and "our constitutional system long ago rejected any notion 
that  a child is 'the mere creature of the State' and, on the eontraly, 
asserted that  parents generally 'have the right, coupled with the 
high duty, to recognize and prepare [their children1 for additional 
obligatians."'233 

In 1923, in M e y e r  v. Nebraska,234 t he  Supreme Court  
announced that the "right of the individual . . . to marry, establish a 
home and bring up children"235 was a liberty protected under the 
Due Process Clause of the Fourteenthhendment .  

"~MeYuIlen. supra note 214. at 670 
mPqw C. Davis. Canterfed h o g s s  of fami ly  Voiuis The Role of the Slate, 

107 M v  L REI  1348. 1372 (19941. 
1*BMeGwern. supra note 16, at 207. 
*IOGarnson, supra note 43, at 1770.71 

Amendmenti 
raaId at 399 
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In 1925, in Pteree u Soczetj' of Sisters,236 the Court reaffirmed 
this liberty interest by finding an Oregon statute requiring children 
to attend public schools unconstitutional. The Court held that the 
act unreasonably interfered "with the  l iberty of p a r e n t i  and  
guardians to direct the u p b r i n p g  and education of children under 
their control."2s7 

In 1944, in Prance L Massachusetts.238 the Court again con- 
firmed the existence of parental rights and responsibilities, but with 
limitatione. Upholding a state child labor law and the COIIVIC~IOII of 
a custodian of B minor who permitted the child to work can t r aq  to 
the lew, the Court recognized the private realm of family life while 
placing boundaries on "parental rights" and family autonomy" The 
Court stated that "the family itself is not beyond regulation in the 
public interest'' and "rights of relipan nor nghta of parenthood are 
beyond limitatmn."239 

Over twenty years later, in Gristtold u Connecticut,240 the 
Court identified the "constitutional nght t o  privacy" as further pro- 
tection far parent8 and the family unit Although not enumerated m 
the Bill of Rights, the Court stated that "penumbral rights of 'pnva- 
cy and repose"' are "formed by emanations from those guarantees 
that help s v e  them life and substance "241 As Justice Goldberg stat- 
ed in his concurring opinion. "The entire fabnc of the Constitution 
and the purposes tha t  clearly underlie i t s  specific guaranreei 
demonstrate that the rights to marital pnracy and to m a r v  and 
mise a family are of s m h r  order and magnitude 8% the fundamen- 
tal rights specifically protected ,242 

However, in 1972. in IEscons~n u ?bder,243 the United Stares 
Supreme Court verified the conditione on the "power of the par-  
ent "244 The Court again authorized intervention when it appeared 
that parental decisions would 'heapardize the health 01 safety of the 
child, or have a potential for significant soc~al burdens.?'j 

.W66 U S 510 11925) 
w i d  st 634.36 

'1'321 D S 168 '19441 

Houeier, the Coun  decided both theie came durinp a [ m e  
when the Caulf generally protected Iiherti inrerertr 

Il?,d I C F  ._ ". .~~ 
1.0381 U S  479 1966, holdinp a Connecticut ~fafute prohibiting use of eonfra. 

ceprirer iialared the right of marital pnv8cy See OIID R'iiconsm v %der. 406 L' 5 
206 '1972 'holdme that an Amish farnWr decman not to send child to hmh school 
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These cases establish that the Supreme Court has recognized 
"parental rights'' and "family autonomy" throughout history, but not 
without limitations. The Court has allowed government intenen-  
tmn to infringe an fundamental liberties and rights of parents and 
children when the child needs state protection The state may act 
''to guard the interest in youths well being" and may act a6 "parens 
patriae" to restrict the parent's contro1.246 Furthermore, "the d a t e  
has a wide range of power for limiting parental freedom and author- 
ity in things affecting the child's welfare."2" 

The Court has placed boundaries an "family autonomy" and 
"parental rights" because parental interests include rights and 
duties, entitlements, and obligations. "The Supreme Court has 
given hiph priority to the rrght of parents to direct the upbringing af 
their children, but that very liberty has received constitutional pm- 
teetion in no small part because it also reflects the social respanst- 
briity of parents."248 

Once parents  fail to fulfill them obligations and parental 
responsibilities. the state's interest in protecting the neglected child 
outweighs the pareni's interest in  autonomy Protection of family 
autonomy and Individual privacy, although valuable, "should not 
mean that children must be stuck with the luck of the draw in hav- 
ing their needs fulfilled.''249 That child development and needs may 
be difficult to identify, should not prevent "society from requiring 
that  all children have aecebe to certain developmentally positive 
resource8 "250 Accordingly, states have authority to intervene when 
parents fail to  fulfill their obligations. 

2. Medieai Decision Makrng: Religious Freedom-One could 
cantend that  criminal child neglect statutes interfere with constitu- 
tionally protected religious freedom. However, twenty-one states 
and the D i m i d  of Columbia have enacted various types of religious 
exemption statutes that exempt parents from criminal liability or 
provide a defense for child neglect o f f e n s e ~ . ~ ~ 1  

Dunng the 1960s, In conjunction with the establishment of 
child abuse reporting laws, several states enacted religious accom. 

"'Pnneev MaeEachueetfs. 321 U S  165, 166,19441 
*i-Id at 167 The Court further alated "and that mcludec, to borne extent. 

matters of conmen~e  and re l lgms  c a n r n c t m  " I d  
laBruce C Hsfen. The Canrlilufmnal Status o / M a r r ~ a g e ,  Kinship, and Spluaf 

Pn~ari--Bolonang the Individuaf and Socml Infrreafs, 61 hllCH L. REV. 463, 475 
(19531 

i*sMcMullen. uupm note 214. at 697 
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modatmn etatutee.252 Between the 1 9 i O s  and 1980s the federal gov- 
e r n m e n t  f i r s t  encouraged exemptions and t h e n  changed Its 
position 253 Today. many jurisdictions still h a r e  provisions far 
prayer treatment. Thew Statutes differ in approach and content. 
and use different descnptwe language to explain acceptable reh. 
gioue treatment in lieu of medical treatment 

For example, several state religious accommodation statutes 
exempt parents from the categop of potential offenders bs mclud. 
mg phrases such as the fallowing. "a person does not commit non- 
support or endangerment I f .  . '254 or "there IS no failure t o  prwide 
medical care I f .  . . " 2 6 6  or "nothing under the definnmn of 'child 
endangerment'shall be construed to mean. ' '266 Other States pro- 
vide relig~ous healing as an affirmative defense t o  specific crimes 
In Delaivare. the reli@aus accommodation provmion 1s an affirma- 
tive defense t o  the  crime of child endangerment.26; while i n  
Indiana, the religious accommodation provision IE a defense ID the 
crimes of cnmmal nonsupport2j6 and criminal neglect 259 

Another difference among accommodation statutes 1s the lan- 
guage describing "acceptable" religious practices that  can serve m 
lieu of medical treatment. Some states require religious healing "in 
accordance with tenets and practices of an established church or 
religious denorninarion"26Q or "a recognized church or religious 
denomznotion."26' Other states requwe healing '%by adherent8 of a 
bono fide religious denomination that relies excluswely on this form 
of treatment in lieu of medical attention''2C2 Some ststes require 
that  an accredited practitioner conduct the and other 

h C h n r t m e  4 Clark. Refipiaes Accommodation a n d  Criminal Ltabditi  1 7  

':XI" 1974. the federal Child Abuse Preienfron and Treatment Act enmuraped 
FU SI 0 L Rri 669,564~19901 

relimoui accamrnadatian p r o w ~ i o n e  I" their guidelines. and granted fund 
enacfmg l a m s  I" accordance r i i h  t h a i e  wideliner Subsequently ~n 
renaed $YLdelmes deleled the requirement for B 'ebgour accommodation 
I d  a t  564 See OISD UBdlingron, dupm note 43 

rriSer Xci CODES 13h.13-6'1994 

>*%OR Rri Srir 5 163 555 119% 
9ssSreDC C a o E i \ \  P 2-1356 119931 
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states require that  the defendant be an adherent or a member of the 
denaminatian.264 

Whatever  the s t a tu to ry  language,  religious exemption 
statutes raise constitutional  concern^ Lawmaker8 are concerned 
with two issuee. (1) whether or not prosecuting parents who use 
religious treatment as a form of medical treatment violates the Free 
Exercise Clause: and (2) whether the etatutory prayer exemptions 
to neglect statutes nolate the Establishment Clause. 

State exemption statutes discussed in this article are religious 
accommodation provisions for criminal statutes encompassing child 
neglect. When a child dies, and if there is  a prayer t reatment  
exemption for only the criminal child neglect statute or c m l  protec- 
t n e  statute, surne states prosecute parents under other criminal 
statutes, such a8 manslaughter, negligent hamude,  or homicide.265 
Opponents argue that  prosecution is e x e e s ~ ~ v e  government inter- 
vention into bath a parent's right to free exercise of religmn and 
parental freedom to use religious healing. In contrast, opponents of 
the relipous accommodation statute8 argue that relipous healing 
exemptions violate the Establishment Clause as an impermmshle 
government established religion. 

Theee constitutional arguments involve the First Amendment 
to  the United States Constitution which state8 "Congress shall 
make no law respecting an establishment of religion, or prohibiting 
the free exercise thereof."z66 The first half of this phrase is the 
Establishment Clause and the second half 1s the  Free Exercise 

%'eo W Va C a m  5 5  61-80.2, 61.80-4 (19941 Furthermore, mme states 
reqwre that the defendant rely only on religloue healing These ~tstutee mlude  lan- 
guage such ah "treatment ~ o l e l y  by ipiiiiusl means through prayer" VA CODI XYN 
5 18 2-371 1 (Michie 1994,. or "medical attention pronded by treatment by prayer 
through spmtual means sione"0n REV STAT 5 163 556 119941 See COLO REI STAT 
5 19-3-103 119931 lrequidng that the defendant lapitirnotdy p~acfice treatment by  
spiritual means through prayer m accordance with B mcagnmd methad of relig~aus 
healme). Colorado further dratei that the method IS ire~umed reeomaed if either. 

252. 
*'rU.S COFST. amend I 



48 MILITARY LAW REVIEW LVol. 148 

Clause Additionally, these First Amendment prohihinoni., as ~ncor .  
parated by the Due Process Clause af the Fourteenth Amendment, 
apply t o  the states.26; 

In Eatabliahment and Free Exercise Clause challenges, the 
state generaily wins. Parents who claim that they are practicing the 
"free exercise of rehglon" are only protected to the extent the state 
allows; like parental rights, the right to free exercije of religon ha5 
limits. States can intervene when the child 1s facing life-threatening 
conditions Under the Establishment Clause, the state can enact a 
relimous accommodation statute if the statute doee not excesswely 
entangle church and state, and it fulfiile the United States Supreme 
Court's three-prong test set out in Lemon L. ~ ~ ~ t ~ ~ ~ ~ ~ . 2 6 a  

Embodied m the Free Exercise Clause are "the right to believe 
and the nght to act in accordance with that  belief."269 States ma? 
not interfere with the right to believe. hut may interfere with the 
right to act an that  belief. The extent of permissible state mterven- 
tion depends an the standard ofjudic~al r e ~ i e w  of the statute 

The United States Supreme Court has, over time, changed the 
judicial standard of review for Statutes interfering with rehg~ous 
freedom In the 1960% and 19708, the standard w m  strict aeruti. 
ny,zio requiring the etate to show that although burdening the free 
exercise of religion, it used "the l e a s  restrictw means of achieving 
a compelling state mterest."2?' More recently, the Court, supporting 
the btate's interest in the chid's health and welfare has turned t o  
the lesi rigorous rational basis test.272 

'"403 US 602. 612-13 (19721, Clark, mupro note 2 5 2 ,  sf 561 8citafinn omitredl 
ImmPlait~ne Q U D ~  note 267 at  126 

requiring public school mftendance Wmcansm was required t o  grant a rehgioub 
exemption to  the .Amsh religious denomination unleis state could demonitrate B 

ilsfure did not call for a BTIIC~ ~ c r u r m y  revier The Caun stated that ' the  n p b l  a i  
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Regardless what s tandard of review courts use, the  Free 
Exercise Clause will not necessarily bar the prosecution of "faith- 
healing" parents  for failing to provide medical care to  their  
chddren.273 States have "a compelling interest in protecting chil- 
dren whose lives are in Imminent danger, and prosecution 1s nar- 
rawly tailored to achieve that  m t e r e ~ t . " ~ ~ ~  The Supreme Court has 
supported the state's ability to limit religious exemptions for certain 
criminal statutes, such as manslaughter, and has recognized that 
the right of the individual to act in support of religious beliefs is 
limited.27s However, s ta tes  have complied with the requests of 
many groups who practice prayer healing, by enacting religlous 
exemptions to the criminal child neglect statutes. 

States t ha t  have spiritual healing exemptione may allow 
exemption to criminal child neglect charges, but not necesmrily to 
other crimes. Many states still take action by either declaring the 
child neglected and removing the child from the p~rent,276 or if the 
child dies from refusal of medical treatment, the state can prosecute 
the parent for murder (citing the parent's nolation of the endanger. 
rnent statute as negligence) 275 

The first type of state action is an intervention based an the 
civil child neglect protective statutes, where the state acts BE parens 

W T l h e  Sfate can rsmove the child from the parent's custody temporanb, 
placing the child m the custody a i  a gvardian ad htem. who will order the necessary 
medical treatment for the child " Plssfme. supra note 267 BL 141 

>'.Id 
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patriae zi6 Based on the pnoritg of the preservation of a child's life. 
neither First  Amendment Free Exercise Clause defenses, nor 
Fourteenth Amendment Due Process Clause "parental rights" con- 

State courte generally uphold "after the fact" criminal prose- 
cutions. In these cases, states that have religious exemptions still 
may prosecute parent8 whose prayer treatment and inadequate 
medical care, resulted in thew child's death. To some extent. the 
parents relied on the reliaous accommodatiana and I t  appears that 
the government permitted faith healing under one statute and enm- 
inally prosecuted under another w,hen prayer treatment fa>Is.2&0 
State prosecutmm of these parents are facing challenges that the 
states are violatmg the defendant parents Due Process nghta b> 
fading to nre them notice of the crimmal offense and them First 
Amendment Free Exercise nghts. Although defendants argue that 
states are Interfering with their free exercise of their religmn. some 
courts have supported the state 261 

The second canrt>tutianal concern about religious accommoda- 
t ion s t a t u t e s  1 %  rha t  t hese  s t a tu t ed  mag violate t he  F i r s t  
Amendment Establishment Clause However, unless the statute 

n. this complaint 1s unsuccessful; "[\%..hen 
h on the religioui sphere. they must be 
nded in operation and neutral in prima- 

tentmns are usually succes8ful 2% 

ry  impact ''262 
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According to the test the Supreme Court announced in Lemon 
u Kurtzmnn283 far excessive government interference, religious 
accommodation statutes must: (1) have a secular purpose; (2) nei- 
ther advance nor inhibit religion; and ( 3 )  must not foster excessive 
entanglement.284 Based on these requirements, s ta te  religious 
accommodation Statutes do not violate the Establishment Clause 
Religious accommodation statutes, in general, have a secular pur- 
pose because they are designed to guarantee "fundamental first 
amendment rights," and therefore, "[Dlo not contravene the estab. 
liahment clause."265 These statutes do not establish or endorse reli- 
gion, but ''serve to distinguish the intent traditionally associated 
with child abuse from the intent of parents who simply choose one 
form of treatment over another."z86 Exemption s ta tutes  ensure 
equal treatment of parents who choose either medical or spintual 
health care, while cnmmally punishing parents who commit willful 
neglect or maltreatment of children.28' 

Lastly, religious accommodation provisions do not foster epees- 
sive entanglement and do not  require an  Intrusion into either 
church or state. When the courts inquire into the defendant's reli- 
gious practices, it  does not involve "prohibited entanglement  
through administrative schemes or intrusion into church doc- 
tnne."286 

Although constitutionally valid, states should not include 
these relig.lous accommodation provisions within the criminal child 
neglect statutes or, in the alternative, the states should clarify the 
statutes. Exemptions create expectations of nnmumty and due 
process arguments 269 Justifiably, the Natmnal District Attorneys 
Association advocates against religious exemptions for child abuse 
crimes.290 

2.3103 U S  802 11971, 
laid 
2 K l a r k .  supra note 2 5 2 .  at 561 (citing Wallace v Jaffree, 472 U S  38. 83 

W d  at 661 
gsiid at  562 Hauever, there may be a valid concern If the ~ e l i g l o w  B C C O ~ ~ O -  

dation amtute indicates a preierence for m e  denamrnstion For example, prayer 
healing exemptions only for parents that either have B "duly accredited prsifitmn- 
d t i e a t  the child I" lieu of medical treatment or who me member6 of B ' r e c o p i e d '  
rehmon. or r h o  are membere af a"denammatron." may not withefend d m c t  conitnu- 
tianal challenge Only specific rehema can fulfill thebe requirements. and ab a 
result, the Statute3 indicate B preference Id st 562-83 

,*rid at 584 Bu2 see Scheiderer. supra note 280 
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C. A D i f f m d t  Problem, But S o t  Futi le  A Comparison of State  
Criminal Statutes 

Aside from constitutional hurdles. society. lawmakers. and 
judges tend to focus on child abuse rather than neglect Although 
child abuse appears a more immediate concern, jtatea a130 h a r e  
addressed child neglect in criminal statutes. Some lawmakers may 
feel that child neglect is a "futile problem," but there E extenme 
state leglalation criminalizing child neglect. 

1. WRY Shouid Child Xeglect Be Criniinaiized?--State leglsla- 
tures ha\e  recognized that child neglect 1s not so "nebulous" to pre- 
clude its cnmmalization.291 States  have implemented criminal 
sanctions for child neglect far the followmg reasons: the availability 
of punitive action may deter others and reduce the incidence of child 
neglect, there IS a need to punish the offenders, and to address a 
prexalent offense ~nvolvmg a victim, a i th  documented adverse or 
potentially adverse effects. 

Since the early twentieth century, child protection reformers 
hare increasingly relied on the judicial and law enforcement sys- 
tems.2y2 From the juvenile courts terminating parental rights to 
state agencies enforcing mandatory reporting laws. child protection 
advocates have looked to the law for assistance 293 Follomng the 
"rehabilitative" ideals of the 1970c, the 1980s brought a groumg 
"retribution movement" in the area of child protection; and with 
that came increased emphasis on prosecution and adversanal Inter- 
vention 294 

Even If prosecution never occurs, the ability to charge the 
offender is an option that  most child protection adxocates favor The 
presence of legal authority, mandates, and potential Intervention, 
are "sometimes necessary to disturb the dysfunctional family bal. 
anee and mobilize the neglectful parent to change neglectful prac. 
tices."296 Threat of legal action 1s sometimes necessary to obtain 
cooperation and "to oyercome the initial demal and apathy of the 
neglectful parent."296 

Bath the civil protective laws and the cnminal statutes relat- 
ing to child neglect are directed at  two common goals: "to protect the 
child from ha rm by deterring or  reforming mmconduet, and to 
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express community outrage a t  parental misconduct."2~' Criminal 
etatutea operate as B ''system of moral education and socialization. 
The Criminal law is obeyed not simply because of the legal threat 
underlying it, but because the public perceivea its norms to be legiti- 
mate and deserving of eompliance."298 In any cme, bath civil and 
criminal statutes represent societal and legislative recognition of 
the victimization of children. 

a. Thrs Is h'of a Victimless Cnme: Effects an the Child- 
State legmlatures, like society, have come to recognize that  child 
neglect adversely affects children. Numerous studies indicate that 
child neglect (deprivation of necessaly food, shelter, clothing, med- 
ical care, education, and supervision education), depending on the 
child's stage of development, will cause adverse physical, intelleetu- 
al, and social and behavioral (including peychological adjustment) 
effecte.299 Deprivation of necessities from a child, can result in mal- 
nutrition, illness, and death. Funhermore, neglect, or deprivation of 
necessities, w11 affect children differently, depending on the child's 
needs for development a t  the time, and what the parent fails to pro- 
vide. Typically, children who are victims af neglect may risk injury 
become insecure. develop poor self-images, and became withdrawn 
or very disruptive.30~ 

Research supports the finding that  infants are especially wl- 
nerable and child neglect adversely impacts the complete physical 
well-being of the child, especially during infancy.301 Infants need 
more stimulation and parental care; '"nutritional or psychosocial 
deprivation," may cause ''failure to thrive" syndrome,302 which 
eventually can cause death. Failure to thrive syndrome is "mani. 
fested by B significant growth delay with certain postural (poor 
muscle tone, unhappy facial expressions, persistence of infantile 
postures) and behavioral signs (mimmal smiling, decreased vocal- 
izations, general unresponsiveness)."303 

b Child Xeglect Is Conduct "Prejudicial to  the Good 
Order and Discipline of the Armed Forces"-ln addition to all the 
re~sons  far which legislatures have enacted criminal child neglect 
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laws. the military has an another reason t o  addrese child neglect. 
The mili taq has an interest in mamtammg a high level of morale 
discipline, and readiness Pumtwe sanctions-like the military JUS- 
tice system Itself-promote justice and further discipline readiness, 
and morale "Indeed, unlike the e ~ i i l m n  situation. the Government 
is often employer, landlord, prowsmner, and langwer rolled into 
0ne.'304 

The D O D  Family Advocacy Program il lustrates t ha t  the 
armed forces recognize the adverse impact famil? problems have on 
"personnel and mission readiness. retention and overall quality of 
life "306 However. military family advocacy programs mimmally 
affect unit command and control and force readiness and dismpline 

In the armed forces. punitive sanctions not  only serve as retn- 
bution, but also are \ita1 to pre>entmg iecurrence and putting ser- 
vice members on nonce 83 to responsible standards of parenting 
"The armed forces ha\e long recognized that the abject of any cnmi- 
nal law 1s not alone to punish the offender or wreak revenge upon 
him for the harm he has done but to provide such a penalty as will 
deter or discourage others from committing the acts prohibited "306 

Unlike c~mlian occupations. military sewice requires "a high- 
er standard of duty, obedience and and a E B ~ Y I C B  mem- 
ber's "privacy and freedom must be restricted to some extent ''306 
Discipline is n e c e s s q  m peacetime "to make the most of our train- 
i n g  and "to perform our assignments efficiently, to carr) out OUY 
occupation responsibilities "309 "Militan. discipline does not neces- 
sarily mean punishment . it 1s the state of order and obedience 
among mhtary  personnel resulting from harmony. It pervades the 
life of B ~ e r v i c e m a n  from courtesies of daily m m a a t m n  to the 
aseault on the battlefield I t  z ins  battles "31° 

The military wrvices recognize the impact t ha t  families 
have on umt readiness and discipline. Laws. regulations, and pro- 
grams-such a3 government family housing. living and travel 
allowances, and medical. legal. child care, abuse prevention, and 
morale, welfare. and recreation services-reflect the militar)'s 
interest in the welfare of soldiers and thex  families 31:As part of 
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deployment preparation, military services require single parent ser- 
vice members and dual  military couples with dependent family 
members to submit family care plans312 that  identify who will take 
custody of dependents. Care and supervision of children while ser. 
vice members m e  "deployed, TDY, or otherwise not available," sig- 
nificantly affect "mission, readmess, and deployability needd'313 

In further recognition of the family's impact on readiness, the 
Army established the Total Army Family Program314 to address 
quality of life ~ssues. The program reflects the high d u e  that  the 
Army places "on both military and personal preparedness" and that  
"[clommanders have an obligation to provide assistance to establish 
and maintain personal and family affairs readinese."315 

The Army also has promulgated punitive regulatory provi- 
smm requiring soldiers to proude financial support for their fami- 
lies.316 The Army's policy reeogmzes that  because of the military's 
transient nature, a uniform standard is needed in the area of finan- 
cial family mpporL3l7 The Army recognizes that  a soldier's failure 
to support family members not only affects readiness, morale, and 
discipline, but also may be service diserediting.318 

Child neglect, like all family problems, "disruptb families, 
drams scarce resources, and reduces the readiness capability af 
involved military member~."~lB Commanders begin to monitor this 
potential problem with family care plans, especially crucial for 
deployable soldiers.320 Child neglect adversely affects unit morale, 
welfare, and discipline. Moreover, the military family's health, wel- 
fare, and morale have a direct impact on the service member's abili- 
ty to perform assigned dunes.321 Child neglect LS ''incompatible with 
the  high s t a n d a r d s  of professmnal  a n d  personal  discipline 
required"322 of semce members. 

To maintain discipline the military, like most states, needs a 
standard for criminal child neglect in addition to child protection 
laws and agencies, such as family advocacy programs. When the  

W%a hR 600.20, s u p "  note 107. pam 6-5  1102, I Apr 1992: 
Id 
Id para 5.10 1102. 1 Apr 19921 
Id para 5-10 1102. l Apr 1962, 

S W e e  AR 606.99, supra note 311. parae 2-5. 2-9. 
8x.ld para 1.5~. 
9Wd para 1-5d. 
S'iFact Sheet. Dep't of h r  Farce. sub>& Ar Farce Family Adroeacy Program 

119941 LhereinafterAr Force Fact Sheet1 
upm note 167. para 5-5 

m A 1 r  POIF. Fact Sheer. supra note 319 
! 3A. mpm note 61. para 4a 
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ease of a first-time offender dererwng punishment occurs. the mill. 
t a l y  "cannot divert it6 efforts from the main task of training the 
many to the task of reforming the few"323 Without uniform gold. 
ance and punitive options in the area of parental msponsibilit>-, ser- 
vice members do not have notice of the requirements and camman- 
ders are lesa able t o  maintain readiness and discipline 

2. State Criminal Chdd Seglect Statutes Compared-Depend- 
mg on their duty assignment in any of the fifty states or the District 
of Columbia. 8 e m c e  members are subject to ~ a n o u s  laws defining 
neglect, bath far criminal sanctions and the civil termination of 
parental rights.aZ4 The District of Columbia and forty-four states 
have promulgated cnminal child neglect statutes Six states remain 
without any criminal legislation for child n e g l e ~ t . ~ ~ s  Moat starea 
cnminalize conduct pertmmng to a parent or caretaker's failure to 
prande a child's basic necessities. 

Overall, jurmdictiona vary mdely in defining child neglect 
offenses Chart  1. located at  the end of this article, reflects the 
diverse statutory provmons denoting the criminal conduct of child 
neglect State criminal prov~sions for this conduct are as diverse as 
their definitions of the terminologv within the provmons 

Although s ta te  s ta tutes  focus on the conduct of parente. 
guardians, caretakers, and other persons in loco parentis. these 
statutes  do not use the same defimnon when defining who the 
statute is protecting Far example, one major difference between all 
state criminal child neglect statutes is the definition for the term 
"child"326 Some states even define the term "child' w r h  different 

initiating child protectire i e n i c e i .  establishing reporting ~equiremeni~  for pwfer- 
s m a l i ,  and terminating parental nghrs The civil I ~ U E  are inconsistent from jun$- 
d i r t m  to  iunidietion and the mounds far B determination a i  neelecf wn uidelr  

state intenenlion for chdflc removal from the home. termination a i  
parental right*. and  mandatory child abuse and  neglect repornng 
'equlrementE 

I d  at214 

neglect a f f e n w  Mapland Michigan North Dakota. South Dakota. Washinkan 
and West V l r ~ n m  

3lsThe ages in the riare ciiminsl statutes r8nge from under %u para  old to  
under 16 years a i  age or  "mer 21 year: of age 11 the child IE menralli or phisiralli 
handicapped The DOD definer a child as 

SZS& of 1 Jsnvsn 1995. the fdlaurng irafei  dld not have cnmlnal rralufei  for 
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age requirements  depending an  the par t icular  child neglect 
stat"te.32' 

State criminal codes further differ in focus Some states focus 
on subjective parental responsibilities and omissions ("subjective 
8tatutes"), while others focus an the consequences of the parent's 
failure to act ("consequential statutes").32@ 

The "subjective" statutes focus on the men8 rea, the mental 
state of the accused, to determme blameworthiness; a parent who 
"knowingly fails to  provideW9 or who "willfully omits, without law. 
ful excuse, to perform any duty imposed by law to furnish necessaly 
food, clothing, shelter, monetary child support, or medical atten- 
dance."330 

The "consequential" statutes center on the  effects on the child. 
These statutes include phrases such as, "under circumstances meat- 
mg substantial risk of physical injury," or "deprivation harms or 1s 
likely to substantially harm the child8 physical, mental or emotion- 
al health,"agl or "[negleetingl a child so it  adversely affects the 
child's health and welfare ''332 

Some states combine "subjective" and "consequential" statute8 
into one criminal offense For example, in Ohio, parents commit 
child endangerment if they "create a eubstantial risk to health or 

Advocate G&e~al% School, Cnited States rlrmy, Charlotrewdle. Ylrgmis, promdzd 
the titles for there clssnficatms "Consequentmr arafute~ SIPD are known aa"recult- 
oriented' crimee Sir Arthur Leauens.A Causaiion Amrmch Lo Criminal Omiasiona 
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safety of a child b) violating a duty of care,  protection or sup- 

State criminal codes for child neglect can be further classified 
into the following categories child endangerment, child abandon- 
ment; criminal nonsupport or deprivation, child abuse (combined 
s t a tu t e~ l ,  failure to take action to prevent abuse. and miscellaneous 
States may have stetutes from some or all SIX groups Within the 
groups, the statutes remain "subject 
bination Khatever the categories, no two state criminal statuto- 
s?stemi prohibiting child neglect are identical State criminal child 
neglect l a w  are inconsistent. imprecise, and because of the diversi- 
ty, fail to notify the service member of potential proiecutmn. 

The focus of criminal child neglect statutes should be different 
in each type of statute. a model statute would include a provision 
for child endangerment, child abandonment, and cnmmal nonsup- 
port or depriwtion The provmons should not focus on actual harm 
to the child, but on the likelihood af adverse impact on the child 

a, Child Endangerment-Within the child endangerment 
grouping, state criminal child neglect s ta tutes  tend to focus on 
whether the parent placed the child in some danger. Some states 
prohibit a parent from "knowmglg causing or permitting" or "knaw- 
mgly engaging in conduct causmc the child t o  be endangered or  
creating a "substantial risk of Some harm.'' However, these StBtuteS 
U E ~  various mens rea requirements. along with different descriptive 
language to define what must be endangered (such as injury to  
health, moral welfare to be impenled, life or limb to be endangered, 

For example, in Arkansaa. endangerment prohibits one from 
knowingly engaging in conduct creating a substantial risk of ienous 
harm to the physical welfare o fa  known minor.334 In Indiana. a per- 
son who knowingly or intentionallyplaces hi3 or her dependent in a 
situation that may endanger life or health commits m offense.335 
Maine uses a completely different approach to child endangerment. 
a person 1s guilty of endangering the welfare of a child If the peraon 
recklessly endangers health, safety or welfare of a child, by uiolating 
o duty ofcare oipioteetion 336 

I n  some s ta tes ,  a parent  commits endangerment even if  
another person commits the act In Alabama, a parent who directs 

port "333 
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or authorizes a child ''to engage in an occupation involving substan- 
tial risk of danger to life or health" commits an offense.337 Under 
Arizona law, a parent 18 prohibited from knowingly causing or per- 
mitting a child's life to be endangered, health to be injured, m moral 
welfare to be imperiled by neglect, abuse, or immoral aseocia- 
tmns.336 In Hawaii, a parent who intentionally, knowingly, or reck. 
lessly olloii's another to inflict ~ e r i o u ~  injury or substantial bodily 
injury on a child commits child neglect in the form of endanger- 
ment.339 

Statutes classified under the child endangerment category 
generally are designed to punish parents who place their children in 
perilous mtuatmn~.340 Under child endangerment, a parent commits 
neglect (1 e. ,  child endangerment) by placing a child in a situation 
that  has the potential to harm or injure the child. 

A model child endangerment Statute should s ta te  "willfully, 
negligently, 07 recklessly ceuse or permit the person or health of the 
child to  be injured, or to be placed in a situation that its person or 
health is endangered or is likely to be endangered." This Statute 
combines California's phrase ''causes or permits the person or 
health of the child to be Injured, or willfully causes or permits that  
child to be placed in a situation that its person OF health ia endan. 
gered,"341 with Virginia's lower cnminal state of mmd requirement, 
"willfully or negligently" cause or permit 342 

The combination of elements creates a viable child endanger- 
ment stetUte. Parents would be criminally liable for negligently 
placing their children ~n penlous situations where the child's person 
or health is  injured, endangered, or is likely to be endangered. 
Therefore, parents may be cnminally liable for conduct that results 
in potential harm to the child. 

b. Chdd Abandonment Statutes-This category high. 
lights the inconsistency and lack of uniformity among criminal child 
neglect statutes. Several states have enacted statutes crimmaliamg 

"'h. CODE 11M-l3-6,19941 
aS'r\RIz REI' STAT Ahs 813-3619 (West 1994) 
* S * h t * '  REV STAT 5 5  709-903 6 ,  709-904 (Michie 19941 
m S r e  C ~ L  PES& CODE 5 273a(b! Weat 19961 (prohibiting williully causing or 

permitting a child t o  be 'placed ~n B i ~ t u f m n  that Its person or health 1s endan. 
g e r d ) :  VA CODE An 1 40 1-103 (Michie 1994) (prohibiting willfully nr negligently 
causing 01 permllting a chlldk hie to  be endangered or chllco health to be iqured, or 
rillfully or negligently eauang or permttmg B chdd to be placed m a atuafmn that 
endangers life, health, 01 morals! Ideally, a model child endangerment statute 
would combine epec~fie language from both Cehfarnla and Vrglnm statutes 

i w e e  CAI P E I L  coni D 273s w e a t  1996) 
s*%r Vn COD& A\x 5 40 1.103 (Wehie 1994). 
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a parent's failure to supervise their child Typ~cdly, abandonment 
etatutes create a criminal offense for a parent to ''desert" B child 
"with intent to abmdon''343 or to ''wholly abandon"344 or "to n ~ l l f d l p  
and voluntarily physically abandon with the intention of sevenng 
all parental or custodial duties or reaponahlmer '346 

Other states make it unlawful to "leave a child unatrended to 
his [or her1 awn care" when "the defendant did not intend to return 
or provide adult superv~smn ''348 Still others make It unlawful to 
'%bscmd347 or "falsely leave a child to an orphanage"348 or "fail to 
care for and keep the child 60 the public 1s forced LO maintain the 
child." 

Some states have other umque provmions under the child 
abandonment category;349 Texas prohibits "intentionally or  k n o w  
ingly leabing a child under seven years of age. m a motor vehicle for 
longer than five minute8 unattended by someone fourteen years old 

Within this category, Illinois has enacted the moat notable 
abandonment statute. The Illinois etatute states that child aban- 
donment 15 committed when B parent, without regard for the men- 
tal or physical health. safety or welfare of that  child, knowingly 
leaves the child who 1s under the age of thirteen uithout supeni- 
i o n  by a responsible person over the age of fourteen for taenty-four 
hours or more.361 The statute lists factors that the trier of fact must 
consider in determining whether the defendant committed rhe 
offense without regard for the mental or physical health, safety or 
welfare of the child. The factors listed include. the child's age; loca- 
tion where the child was left; the child's spec~al needs; how far away 
the parent was: whether the child was restricted m any nay  docked 

or 0yer.1'360 

adiSer C u  PLNAL CODE 3 271 #?\kt 1996 HAIS REV SmT 9 709- 9W2 ,Yich.e 
1994 

S I P  hhSE G E I  La*$ .A\Y ch 119. 4 39 'West 1995' lparent nha makes a 
C O E ~ T B C ~  for B child3 board and mainrename. bur absconds, cummitr abandonment 

? * ' L S C U  P E h l l C O O E  h27la~\Veeir1995, 
3 4 1 0  C CODE 5 22.901 11973 , onmnally enacted ~n 1866. and ~n effect until 

4ugusf 1994 when ~t -ai  Tepealed cnminslued the 'disposing' a1 B child ' w I ! ~ .  a 
\?e% to  ~ t s  being emplvied a% an acrobat, or a amnaet  el a Contortimist. or a cmue  
nder. or a rope-uslker, or ~n any exhibition of like dangerous character or as B beg- 
i a r  or mendicant. er O ~ Y O B ~ .  YT street mnee~ or street mu~ie ian  " T o d w  the Diitnct 

maltreat& a child or 
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in); whether food, provisions, and emergency phone numbers were 
left; and other related f a ~ t o r s . ~ 6 ~  

Although the Ilhnois statute requires that  the parent leave 
the child unsupervised for at least twenty-four hours, the statutoly 
language is the most comprehensive. The Illinois statute provides 
for the tner  of fact to  review all the facts In each case and allows for 
a case by case determination of an  offense. Other states, which 
require intent ta permanently abandon the child, fail to address a 
large majority of the "home alone" offenses occurring throughout 
the country Addxianally, thoee states are disregarding the potential 
harm that  may occur and the emotional harm a child who is left 
alone for a finite period may suffer. 

c. Criminal Nonsuppoa or Deprivation Statutes-Within 
this category, s ta tes  consistently provide a cnminal offense far 
parental failures to provide necessities. States require "a failure to 
provide" or that the defendant "willfully or negligently deprived or 
allowed to be deprived" or "willfully omits." The differences among 
the statutes are: what the parent must provide; whether the states 
take into account the defendant's ability to provide; and whether 
harm must result from the nonsupport or deprivation 

Most state ctatutes in the nonsupport or deprivation category 
identify the offense with a failure to provide necessary food, shelter, 
clothing.353 Other states add "medical or health care"354 01 "education 
as required by law"36E or "supervision ''366 Many include financial 
support m the definition of support Some include phrases exempting 
individuals who are unable to provlde. To allow far inability, statutes 
include the following: "which he can provide"36' or "without lawful 
excuse"35B or "is able by mean8 of property or capacity for labor."35g 
lncluding these phrases keeps the impoverished out of the realm of 
possible offenders. Lastly, Some statutes add a requirement of "likely 
to substantially harm"380 or 'persietently fails,''361 cnrninalizing only 
egregious failures to provide for children 

3 W 2 0  ILL AI> SM ch 720 5 6 12.21 5 (19941. 
*"See CONZ GES STAT U s .  5 63.20 Ill;eat 19951, D C CODE ANN 5 22.901 

119941 
h s h i  STAT 5 11 5 1  120 ,19941. C u  P E \ L  CODE 5 210 [\Yoat 1995): 

M I N X  STIT A N I  5 609 378 (West 19951, Mo LNNr STAT 5 56B 040 Vernon 1994) 
i@ee ALASKA STAT 5 11 5 1  120 (1994). 1YD CODE hV1 5 35.46- 1-4 (Weit 

1995). S J STAT & V I  5 9 6-1 (West 19 
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To gam the benefits of all those categorized in the criminal 
nonsupport or deprivatron group, B model statute mujt provide for 
the failure to provide food, care, clothing, shelter, medical attention 
and education. The wards. "negligently deprive or allow a child to be 
depnved 01'1362 should be included. Idee.11~ the statute should pro- 
hibit one from willFully, negligently, or  allowing a child LO be 
deprived of necessary food. clathmg, shelter. medical attention. and 
education. 

The remaining three categories are minor p a u p s  of statutes 
that  feu states have enacted. Statutes within the Failure to take 
action to prerent abuse category cnminaliie the failure to act. The 
child abuse combined statutes combine child neglect into the defim- 
tian of abuse. The miscellaneous category 1s comprised of statutes 
that prohibit exposing children to hazards or dangers. cruelty. or 
some other specific state offense. Chart 1 clarifies each category and 
indicates which jurisdictions hare enacted statutes in the various 
categones 

Because so many diverse state statutes m e  enforced acros5 
the country defining the crime of child neglect and notifying the 
mil i tav member becomes even more difficult The lack of umformi- 
ty among etates and the lack of a uniform, national standard to 
determine when a child is neglected, makes understanding what 
actions or ommmons constitute neglect difficult 363 The military 
should subject service members to the same requirements for 
parental responsibilitiej m each jurisdiction 

3. Are Criminal Child .Ve&et Statutes Void for V o g w n m -  
Although the s ta tutory language of the cr iminal  child neglect 
rtatutee may appear v a ~ e  or ambiguous to the lay reader, they 
withstand the constitutional challenge of ""aid-for-vagueness." 
States appear to constantly change criminal child neglect Statutes 
Once a s ta tutory term or phrase IS successfully challenged BE 

"vague," the legislature amends the cnmina l  s ta tute  t o  either 
remove or change the terms or phrases Furthermore, courts usual. 
Iy find that there statutes are not void for vagueness based on the 
facts of each case Prosecutors p n m a n l y  enforce crimmal child 
neglect statutes against parents who grosslg neglect their children 
and involve the mosr egregious circumatanees. Hence, reported 
opinions OF statutes withstanding constitutional challenges in~o lve  
a defendant's conduct that was clearly criminal Judges are able to 
find that the defendant "knew" such conduct WBE criminal. 
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a. The Supreme Courts Void for Vagueness Standard- 
The basis far the constitutional challenge of "vo,d-for-vagueness" 1s 

t he  s tandard tha t  the Due Process Clause of the Fourteenth 
Amendment prohibits prosecution under vague statutes. Vague 
etatutee do  not clearly define the illegal conduct and fail to provide 
fair warning or either constructive or actual notice; and as a result, 
may promote "arbitral?. enforcement."364 These laws may not warn 
the innocent and impermissibly delegate policy matters "to police. 
men, judges, and juries" to resolve in  a subjective, ad hoc man- 
ner 30e 

In Connally L. General Construction C0.,386 the  Supreme 
Court explamed to avoid vagueness a penal statute "must be suffi. 
ciently explicit to inform those who are mbject to it what conduct on 
their part will render them liable to its penalties."36' Furthermore, 
"a statute which forbids or requires the doing of an act in terms so 
vague that  men of common intelligence must necessarily guess at 
its meaning and differ as to its application, violates the first emen- 
tial of due process of law."368 

The United States Supreme Court ha8 stated that  the stan- 
dard in deciding vagueness challenges LE whether the statute 01 
ordinance: (1) $yes a person of ordinaly intelligence fair notice that 
his or her future conduct 1s prohibited; and (2) whether it " ~ ~ C O U T -  
ages arbitrary and erratic arrests and C O ~ Y I C ~ I O ~ B . " ~ ~ ~  A law is 
vague "if its prohibitions are not clearly defind"3'0 

Courts must review criminal statutes more closely because 
"when a statute imposes criminal penalties or burdens constitution- 
ally protected rights, a heightened requirement of f a r  warning 
applies"3" A criminal law must define the offense "with sufficient 
definiteness that  ordinal?. people can understand what conduct is 

8-J. Belsan Thomar, Piossrufmg Rdik.uus Parents for Homicide. Campond- 
ing LI Tmagrdyi 1 V4 J Soc POL? & THE h w  383 432 i15541 See O I S D  Schelderer. 
supra note 280. at 1441 

3Wee Grayned Y City of Racklard, 408 U S  104. 105 (19721 The Court did 
noted. however, that  ''Ielondemned to  the use of words. we can ne\er expwt mathe. 
matical cenamr) from our lang-age " I d  

3W65 U S 385 (1526) 
i'ld at 391. 
W d  
'6Wapachnsfau Y City of Jsebanvdle,  405 C S 166, 162 119721 
P'Qmynrd. 408 E S at 108 
3 Clark supra note 252, at 584 (citing Village a1 Hoffman Estates Y Flipnide. 

455 U S  465,458.59 (15821) 
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prohibited and ~n a manner that does not encourage arbmar) and 
discnrninatoq enforcement."3-2 

Although actual notice ti, citizens 1s important. the more 
important aspect of the \a,rmeness doctrine IS that the "'legdarure 
establish minimal guidelines to govern law enfarcemenr "3'3 As the 
Court haa stressed l e p l a r m n  must meet "conttxutimal standards 
for definiteness and clarity" 

In 1988, the Court made It more likely that criminal child 
neglect s t a tu t e s  would wi ths t and  canrri turional challenges 
Specifically. m.iiqnnrd L. C a r t u . r ~ g h t , ~ : ~  the Court said 

Objections to vagueness under the Due Process Clause 
rest on the lack of notice. and hence may be overcome in 
any apecific case where reasonable persons would know 
that  their  conduct 18 a t  n s k .  Vagueness challenges to 
statutes not threatening First 
examined in light of the fact 
judged on an ai-applied baais 37 

Accordingly. when claiming a cnmmal child neglect statute 1s 

wid  for wgueness, a "defendant cannot rely on h?pothetical situa- 
tions at the periphery of the statute in asserting his vagueness chal- 
lenge, but must mitead demonitrate that he was unable to deter- 
mine from a reading' of the statute "that his conduct was prohibit- 
ed."3.6 In light of the egregious facts of cnmmally charged child 
neglect cases, most defendants arguably will find this standard ver?. 
difficult to meet 

b. Criminal Child Xeglec t  Statutes Withstand Chal- 
lenge-Lower courts have found that all categories of criminal child 
neglect statutes have passed constitutional muster In rare casea 
when a court finds a phrase void for vagueness, the state l e d a t u r e  
usually amends the statute Addmonally, state courts look to other 
state courts and use those opinions to guide their findings of consti- 
tutlanaht,. 

State courts have repeatedly upheld the child endangerment 
catexow of criminal child neelect statutes as constitutional As 

3 '486 U S  3 %  1968 
Z'sld at 361 citations omifred 
. . S t a t e ,  Butterfield 874 P 2 d  1339. 1343 1 0 r  Cr App 19911 #defendant 

failed IO obtain "necesbaq and proper medical care For imured c h i d . '  sfslute ne!d 
not ioid fariagueneis 
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early as 1965, laws prohibiting "willfully causing or permitting a 
child to be placed in such a position that  its life or limb may be 
endangered or it6 health likely t o  be injured," have been upheld 
Courts tpical ly  find that endangerment statutes seek to reach con- 
duct that  "defies precise definition" and that the various kinds of 
situations "where B child's life or health may be imperiled are infi- 
nite" and although the statutory language may be broad and "the 
prohibited behavior is very general, this seems necessary in the  
nature of the subject mstter"3ii 

In more recent cases, this type of Etatute was held constitu- 
tional based an a "common sense test" or "rule of ~eamn. ' '  With a 
statute prohibiting "wil!fully unreasonably causing or permitting a 
child . . . to be placed in a situation in which its life, body or health 
may be injured or endangered," the Supreme Court of Kansas held 
that the statute was designed "to prevent people from placing chil- 
dren in situations where their lives and bodies are in imminent 
peril, and that the statute, given a common sense interpretation, 

The Court of Appeals of New Mexico upheld B similar Statute 
BS not unconstitutionally vague because the Statute did not ~pp!y to 
ordinmy situations when a ehiid 1s injured, but only to abuse, and 
"not mere normal parental action or inactmn."3'9 

The second category of criminal child neglect, child abandan- 
ment statutes, generally includes the oldest laws of child neglect; 
legislatures virtually have "perfected" crimes identifying abandon- 
ment. Child abandonment statutes are more clear and are chal. 
lenged less As one court stated, "Leaving children of tender years, 
completely dependent upon those in  whose care they are entrusted, 
pathetically v~~lnerable  to any danger that  could foreseeably materi- 

[was1 not vague."3'8 

eaple 3 Beaugel, 43 Cal Rptr 28, 32 33 tCal D i d  Ct  App 1966) 
ta te  v Fieher, 631 P2d 239, 240 (Nan 19811 ihaldingthst the tem'hnrea- 
8 applied m the statute was "the damg or the omlttmg of same B C I ~  con- 

trary to reasan. the darng af DI amitting to do something that  the average person, 
possersinp ardinsry mental fseulties, would not have done or would not have omnfed 
under all the attendant and k n o w  e l i ~ m s f a n m ~ . ' ' )  Id at 24142. The c o r n  held 
the term 'maf to  mean "something more than B faint or remote possibihty, a 
reasonable pmbabdity, B likelihood that harm to  the child w~l l  rebulf.'' Id at 242, m 
d s a  State Y Hoehl. 568 P.2d 464 (Colo 19771 (holding that a statute statmg"knar. 
mgly, intentionally. or neglrgenily, and ulthoutjustifiable excuse, cause% or p e n f s  a 
ehdd ta  he placed m a s~tuatlan that  may endanger the chd& lrfe or health,' war not 
void for v ~ g u e n e b i .  the term "may" meant reasonable prabahdity, and ' 'mthoutiubti- 
fiable ~ X C U S ~ '  referred to a apecifie statute an justifiearionl 

imStste %, Coe. 687 P2d 973, 974 (N M Ct. App 19781 Ibtetute defining abuse 
Io inelude ''8 person knowinply, mfentlonally, or negligently, and wrthaur justifiable 
cause, cauerng or permrfting a child to be placed ~n a bitu~tmn that may endanger 
the chlld 3 hie or healtwl Id 
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alme. E the tvpe of conduct that  a d d  cause the most callous to 
find reprehensible."3~0 

Courts also have upheld statutes in the criminal nonsupport 
or deprivation category. These statutes include cnmmalinng the 
refusal or neglect to provide support for a child. defining support to 
include necessar?. and proper food, clothing, medical attention and 
educatmn 383 Courts tend to uphold these statutes because "[plarenra 
hare a legal obligation to provide for their minor children ' w 2  

Another area of "void.for-vaguenesa" challenges ~ n v o h  e s  
Statutes that include the phrase 'bl- violating a duty of care pratec- 
tmn or support '' On review. courts have upheld these criminal child 
neglect statutes Far example, in interpreting a statute prohibiting 
a parent from creating "a substantial risk to the health or safety of 
such child by vialatmg B duty of care. protection, or support." the 
Supreme Courr of Ohio found that the terms " subr t an td  r i s k  and 
"duty of care protection, or support,'' were not unconsntutmnallp 
vague.383 The court held that "the norm m our society is for a par- 
ent to Strive to see that his children are reasonably well nourished, 
housed, and clothed and reasonably protected from harm. and pro- 
vided with necessary health care "384 

3.rConmoruealrh % Skufea. 321 h 2 d  889 893 Pa 19748 Abandormenr 

or uhen a parent w ~ l l f u l l y  faded tO'suppli nererran and proper food, clafhmg, or  
shelter for B child Defendant left a Ihree-year-old child and B ten-month-old vidd 
unattended uirh the door: lammed The children died ~n a fire because a nemhbar 
could not grr them out It; c o u n  held rhat the statute was not imd far ~apyen& 
me also Stare x R a r m  589 P2d 1132 \Or Cf App 1979 #holding that B defendant 
could onl) be charged under child neglect nut  criminal n m a q p a n  Defendani left 
her three-month old daughter I" a car overnight while p h e  got drunk and did not 
return for the child The child WE found dead the next m o r n i n r  Addifmralli -he 
q p e  of clauIes Included zn abandonment atarutes a130 appear ~n endangerment 
ifafuteb. therefore. judicial o p m ~ o n s  upholding endangermem also ~ p p l i  to  the aban- 
donmenr etaiufes 

18 &e Slate I Butterfield 874 P 2 d  1339. 1343 #Or  CT App 19948 ~ C D W T  
uuheld statute requinne 'hece i~ar l  and uroper" CBIO. not imd for ismenesc . 

i?rSfafe, Dngga;. 606 S N- 2d 407.  408 'Yo 1991 (holding !tarUte p m h h r -  
1mg "knowing failure t o  probide. without goad E B Y I ~  adequate food. clothing, and 
lodmng, for minm chJd ' not vncanstlfvflonallg 'ague because of the term "minor" 

3b:State Y Sammana. 391 h E 2d :13 i15 (Ohia 1979) The court considered 
this a "rearonable standard a i  dut) af care and prarectlon of one'c children generally 
to be applied throuehod the communifv" I d  
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Courts also have upheld criminai child neglect statute8 based 
on the statute's "criminal negligence" standard. States give defen. 
dants fair notice that gross deviations "from the standard of care 
which a reasonable person would exerase in such B situatlon"386 
trigger criminal liabihty.385 

One consment theme in CLLIS involving egregious facts 1s that  
courts have upheid the const>tutionality of criminal child neglect 
statutes. Based on the Supreme Court's guidance in Maynard v 
Corturight, lower courts have found that  the child neglect statutes 
meet the void far vagueness standard. The court8 have found that 
the defendants were on notice that their charged conduct was crimi- 
nal.387Courts typically And that  child endangerment statutes are 
not vague when applied to outrageous cases, and "the possibility of 
vagueness in peripheral altuatmns need not be canmdered."356 

Other muits  have repeatedly followed this rationale m cnmi- 
nal child neglect cases. In one case mvolving a nine-year-old child 
lacked m an unheated mom, given very little food; and forced to live 
in very unsanitary conditions for several years, the court experi- 
enced no difficulty finding the conduct within the criminal statutory 

strang posmhdity of harm t o  the health 01 safety ai appellant'n children " I d ,  ais dm 
State v Baehelder, 565 A 2d 95 97 I Y e  19891 In Bnchddri,  the defendante unme. 
ceirfully challenged a child endangerment statute that prohibited knowrngly endan- 
gering B "chdes health. sasery 01 menial welfare by molanng a duty of care or praiec- 
tion'' Id at 97 Charged with m e  count far each of her ~ I Z  children, for her failure 
to  provide adequate eupenlrian. had.  clothing and shelter, the defendant allowed 
her three-year-old. e i g h w e e r d d  and fen-year-old children to wander the btreeta 
done failed to feed. clothe. and bathe them, and allowed "fhea residence t o  become 
IO dirty that It was unfit for habitation " Id Although the ifaiute did not define the 
duty, nor specify who had B dut), the cour t  upheld the connction. herauee the defen. 
dent was the narurd mother, found her accountable. and the statute vahd Cams 
like this refiect B court'& tendency 10 find that a desendanr ones a dur), based on the 
relationship t o  the child See d m  Stare v Crossem 529 A 2d 132 (Me 19931 Ihold- 
mg that  an aunt owed a duty of care ro her fourteen-year-old niece living with her 
temporaFll?). 

'*SState Y Damofie. 7 %  P 2 d  518. 521 (Or. Ct. App 19881 'defendant charged 
u t h  cnminal mistreatment far m l a t m g  a legal duty IO prailde care, Kith c r ~ m m a l  
neghgenee, by uithholding neceriary and adequate food. phyma1 care or medical 
attention. mun held that the statute WB: eonshtutmnal): see also State E M ~ l l s .  629 
P.2d 881 (Or Cf App 19811 

w n  casea where the statute requirea a higher mens rem lknowngly or Inten- 
tionally). COUIII infer the intent from the conducr itself See State Y Crowdell. 457 
N W2d 273 [Neb 19921 

WFor example see Stare Y Paehnelt, 722 P2d 304 lArh Cf App 19651 In 
Poehndl. a nme-year.old child Y S Z  found hag tied. gagged. and emaciated-hsvmg 
been syatematieally starved for four 10 five rears-aeuerly underweight, and WBQ 
expenencmg stunted growth The court easily found the statute canafitutianal The 
court stated, the "~Larv~ni of B child to the mmt of obilous rauntnebi and ta such 
an extent that the stunted grourh matwated ippellants to &ed the chlld. IS not B 
borderline e a s e ' i d  at 312 

"*id 
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prohibition 3a8 In other C B E ~ S ,  where the condition of rhe residence 
was unsamtaly, deplorable, and hazardous, courts have unhesltat- 
ingly upheld the statuteh constltutlonallty 390 In essence. e g r e ~ o u s  
facts determine the outcome of constitutional void-for-vagueness 
challenges. Accordingly, cnmmal child neglect statutes generally 
will aithstand scrutmy 

VI. Possible Solutions: Providing Standards 

Although they withstand scrutiny, s ta te  s ta tutes  remain 
inconsistent from jurisdiction to jurisdiction To adequately address 
the problem of child neglect in the military commumtj-, the armed 
forces muet eliminate inconsistencies and promore fairness The 
beat solution 18 B uniform family advocacy program. combined with 
uniform er~minel standards and available criminal I B ~ C T I O ~ E  This 
article does not focua. however, on the family advocacy program but 
rather on the lack of uniform standards and pumtwe o p t m s  The 
m ~ l i t a ~ y  could take many different approaches to  correct the exist. 
ing problems in Its response to child neglect. To best address the 
problem of child neglect i n  the military commumty, any solutmn 
should pronde consistent criminal standards for parental responsi- 
bilities Because parental responsibilities do not change from sei- 
vice to service and location to location, the standards should not 
change The armed forcer. either through its own or congressional 

%ere put m the roam7 
A E.uall) I'd hsie  t-well, if I had f o  urinate It'd go out m) r indou 
If I had to  do orheriuiie. I d  u5uall) p m m i  bhirt or somerhxp 

to  let an)hod) know that )OY had 10 g t o  

rk on the naor. or knock on the door to he let 
Ifhe other children' uerent euppoied to  let 

me out and stuff 
Q \\auld ) o w  pwenti let  you out when bau'd knock and sa> you had LO 
go t o  the hathmom' 
A Samenmes 

Id  at 276 

cnmmal rnmtreatmeni statute eunititurionaliy sufficient where defenda 
with their three children ,flue-monthr, one-and-a-halfyears. and Fli,e-yeare 0 
room constructed o i  plast~r and wood inside a barn under uneamtaw condm 
. h a n g  other things, it % a i  cold *et, must) and smelled, the) used a coifee can BL 
the tailer and ~f ~ a e  id1 of urine crackers and formula were next to  the urine bags 
aigarbage, clorhmg d m ?  diapers. bsgi of din? dishes, soured bottles ofhab) formu. 
la and flies sere ewxyvhere See elm State,  Deslunr. 731 P2d 104 8hni Cr .App 
1987, 

 SIB Stare v Damofle, 760 P 2 d  616 ,Or Cf App 1986, The court found a 
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action, could produce comment standards throughout the services. 
The possible actions Include: amending the UC?iIJ;391 enacting a 
federal law criminalizing child neglect;392 and implementing execu- 
tive branch initiatives, such 86 an executive order adding a UCMJ, 
Article 134 offense, or DOD or individual service punitive general 
order, directive, or regulation.393 

Each proposal cnminalizes child neglect by providing criminal 
sanctions for the three prevailing categories used throughout the 
states for criminal child neglect: child abandonment, child endan- 
germent, and deprivation of necessities Based on the s ta tus  of 
potential offenders (militmy or ciwlianl, the  provisions differ slight. 
ly. Modeled after seven different s t a t e  criminal child neglect 
statutes, the recommended statutory provisions focus an parental 
duties codified in etate criminal child neglect statutes.394 

The objective 1s to correct the conduct of both military mem- 
bers and civilian spouses. Although each potential corrective action 
would not provide complete uniformity and criminal jurisdiction 
over all offenders present in the military community, each would 
regulate parental responsibdities-an area plagued with inconsi8- 
tencies and ambiguities. To best understand each proposal and 
what inadequacies the proposal would rectify, the following discus- 
sion will review each proposal in terms of"wha, what, and where"- 
To whom will the law or general order apply? What offenses will it 
make cnrninol? Where will it work? 

A.  A Proposed Amendment to Chapter 47 ofntle 10 L'ntted States 
Code:APioposed Punitme UCMJArtiele 

1. What a New Punitiue Article Mil Accomplrsh-The pro- 
posed amendment to the UCMJ (Appendix Bl and proposed execu- 

'ULP infra Appendu B and C (promding the pmpmed amendment and imple- 

39zSee mha  A m e n d u  D bromdlnil the Drowsed amendment fa 18 U S  C I 
mennng executive order) 

193Sm anfro &end* €-for the p&edDOD general order Similsrl) the 
DOD also could Include punitive ~ T O V ~ O ~ P  m B p i n t  replatian. These pmv~lbians 
would refleer the pmhibmonn m the propabed general order at .4ppendu E See infra 
Appendu F far proposed puniriie pmilsions to be added t o  AR 608-18. The apphes. 
hillty, penalfres. and eniarcemmf parawapha were taken ~n large measure from the 
carrespondmi paragraphs in AR 608-99 lapplicabilitx at I, penalties. paragraph 1.6. 
and eniansment, parsgraph 3-10) 

WThe abandonment offenre 1% modeled after the Illmaia Annotated Stafufe~, 
sei 720 ILL A\\ STAT ch 5 5/12-21 6 [Smith- Hurd 19941 The endanmrment offense 

Statutes Annotated and the Minnesota Statutes Annotated see 
9 11 61 120 ,18941, C v .  P E \ U  CODE € 270 W e s t  1955). FLA STAT. 
nvast 1556). .MIS&. STAT A" 5 609 378 @vest 19931 

ALISKA STAT 
AI\- 5 821 05 
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tive order (Appendix C1 provide an entirely new punitive arncle As 
the proposed amendment and implementing executive order reflect, 
the proposed offense 1s  called "child neglect" and prohibits three 
t i p s  of misconduct: child abandonment. child endangerment. and 
criminal deprivation of B child (necessities and substandard e n w  
ronment) AE an additional punitive article, the proposed charge 
mould not require the government to prove an additional element of 
service.discrediting conduct 01. conduct prejudicial to good order and 
diiciplme. 

A new punitive article for child neglect would resohe two 
issues First .  L t  would establish clear guidelines for mimmal  
parental obligations for all sewice members. Secondly, It would pra- 
vide criminal jurisdiction over service members asmgned both m the 
United States and abroad for child neglect 

Senice members already are held criminally liable under the 
UCMJ for snmlar negligent or reckless acts or ommmns !I e .  when 
dealing n i th  property. etc This new article would merely expand 
criminal liability to harmful and egregious parental commission5 
and omissions. A punitive article would notify service members that 
this conduct le criminal. Moreover, service members xould be crimi. 
nally responsible for their willful, negligent, and reckless conduct 
toward then  children. Several punitive VCMJ articles already pun. 
Ish service members for neglect,'Q5 or acting negligently3Q6 or reck- 
lessly397 Comprehensive defmitmne for those terms already appear 

mid  art 92 In dereliction of d u n  thrauzh nedecf,  the term n e i h ~ e n f l ~  18 

~mproper hazarding of B iescel. negligence 1% defined BP 

the fahrr  to exercm the rare prudence. or atfenrim to d u t m  u h x h  
the  inrereels of the gowrnrnent reqmre a pmdent and reaeonable per- 
son f~ e x e r c m  under the c~rcvmstances Thls negligenee may C ~ J I J ~  of 
the omisrim to do iameihing the pmdent and reaeonable person would 
t a r e  done OT fne  doirg of something iihich such B perion would not 
h a w  d m e  under the circumztancer 

Id 
i l r d  ~n 111 In reckless dn \mg .  recldessness occur& when the driier af  the 

rehie1e"exhibaa B culpable disregard of Fareseeable cmsequencer t o  other: from the 
act or ~ m m m  Inio!ved Whe the r .  under all the cmcumifancea the aceused'r 
manner mas of that  heedless nafu~e  uhich made i f  actually or mnnmenfl)  dan 
e e i o u ~  " Id  
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throughout the UCMJ and Department of the Army Pamphlet 27-9, 
iMilitary Judges'Benchbooh 393 

The new offense would prohibit abandonment, endangerment, 
and depnvation. The common types af parental omissions would fall 
within the scope of the new article. The new offense would provide 
uniform criminal standards for supemmion of mmms The proposed 
offense of abandonment would prohibit failures to supervise and 
deprivation of necessities, areas commonly regulated by numerous, 
inconeietent installation regulations.394 Semce members who fad to 
obtain medical treatment for their children after the child suffered 
injuries from abuse would face criminal liability (endangerment). 
Furthermore, semce members who place their children with a eare- 
taker known to abuse children would be criminally liable under the 
child neglect article (endangerment). 

More expansive than the proposed amendment to  Title 18, 
Umted States Code, 1s the proposed UCMJ article, which includes 
an additional t.we of offense in the criminal deprivation category 
Because a number of military cme8 involve service members who 
willfully allowed their children to live in substandard hwng eondi- 
ti on^,'^^ an offense for an unhealthy, substandard environment is 
included. The offense only applies m cases where the child's health 
1s significantly Impaired as a result or 1s ~n danger of being sign#- 
cantly impaired. To maintain our "honorable military SBIYICB," and 
"its necessarily high standards of eonduct"4Ql this offense 1s more 
expansive than the proposed Title 18 amendment. 

As part af the UCMJ, a new punitive article would provide 
enminal sanctions and uniform standards for all military offenders 
bath inside and outside the United States. Wherever the crime 
OCCUTE, this punitive article would allow military investigators to 
investigate allegatians af the crime of neglect for all allegations on 
post and cases invalvlng service members off past. Without B mlli- 
tary offense, military mvestigators frequently will not mvestigate. 

The Draoosed article includes enhanced Dunishment for soecif- . .  
IESDEP'T OF ARW, PiihZPHLET 27-9, hllLLT*RY JUDOEJ' BENCmOOK (1 May 1982) 

[hereinafter BEVCHBOOK~ The definifrona m the propoaed exemtire order IAppendu 
C) and DOD general order (Append- El far terms "~illfull~,""negligence."'recWesi.' 
and "suffer" appear m diilerent parts of the Military Jvdgab Benchbook IBanchbwkl 
The defimtmnr in Appendu C reflecr the followmg paragaphe m the Benchbook 
paragraph 3-70 lKillfully and negligence). paragraph 3-75 note 13 Lreekleas updated 
28 February 1'3941 The aame or bimilsr definition far the.. terns appears through. 
out the U C W  The definition far ' lnouledge" that appears m Appendu C reflect8 
the definition used I" UCMJ article 91. 

i W e e  supra notes 191.97 and aeeompanylng Text, 8se a180 mnfm AppenduA 
4 W r r  u p r a  notea 191-97 and accompanying text. 80r also infia.4ppenduA 
40 E m ~ ~ a s .  supra note 306. at 22 
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IC offenses. Similar to UCMJ, Article 128 IAssaulti, this proposed 
pumtixe article provides increased punishments based on the proof 
of actual harm However. some conduct caunngpotentiol harm also 
may fall within the scope of this proposed offense 

2 What a Seu Punitwe ArtLcle UT11 ,VotAecamplish-This leg- 
islative proposal will only extend criminal jurisdiction t o  service 
members and will not g ~ v e  the  military criminal jurisdiction over 
mvihans for child neglect The militarfs only approach to civilians 
would be voluntary participation in family advocacy programs and 
limited administrative action8 

B. A Proposed Amendment to  l l t le  18 of the United States Code. 
The Chdd Seglee t  Act of 1556 

The proposed amendment to Title 18 (Appendix D), like the 
proposed UCMJ offense, provides criminal sanctions for child aban. 
donment, child endangerment, and criminal deprivation lof necesai. 
tleS only) 

1. What an Amendment to  l l t le  18 L'nited States Code IXll 
Aceomplzsh-This proposed amendment would provide criminal 
jurisdiction, over both military and civilian offenders. for child 
neglect occurring in the "special maritime and territorial junsdic. 
tmn" of the United States-that 1s. federal concurrent or exclusixe 
jurisdiction. This is the only method to gain criminal jurisdiction 
over civilians. Haw,ever, baaed an the current defimtion of "special 
maritime and territonal Junsdictlon," Criminal Junsdlction would 
not extend to offenses that civilians commit abroad. Therefore, an 
amendment would not prmide Jurisdletmn over a v h n  offenders in 
foreign countries. 

As the  United States Supreme Court has stated, to  extend 
criminal jurisdiction of crimes against individuals to outslde the 
United States, Congrees must expressly etate that intent within the 
amendment to Title 18 402 In the alternative, Congress could pass 
le@slatmn providing Junsdlctmn over e~v~ l i ans  accompanying the 
forces or expand federal muit ~uriedictmn.4Q3 

In any case, an amendment to Title 18 that pramdes a federal 
offense for child neglect will "pull" cimlmns into federal jurisdiction 
for on-post offenses. As a result, as part of prosecution, the military 
could require civ~hans to participate m the family advocacy program 

. : B e e  United Starer Y Bonman. 260 U S 94, 98 119221 

.r:Beeause this 1% not an offense againif t h e  United Stales t he  proposed 
amendment daei not i rc lude cangreiimnal ~n len r  10 apply overieai 
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Same members of Congress agree that a need exxts far a fed. 
era1 criminal child endangerment and abuse statute. In 1993, con- 
gressional representatives introduced the Child Endangerment and 
Abuse Act; a bill "to amend Title 18 United States Code t o  provide 
penalties for child endangerment and abuse in the special maritime 
and territorial jurisdiction of the United S t a t e ~ . " 4 ~ ~  The proposed 
legislation created a federal offense far "rnflict[ingl any physical 
injury upon a minor'' or "permit[tingl another to inflict any physical 
injury upon that minor."406 In defining physical abuse, the 1993 pro- 
posed bill encompassed deprivation of necessities resulting m mal- 
nutrition m a failure t o  thrive 406 Although the bill did not ade- 
quately address other types of child neglect. the introduction of the 
bill itself indicates some political support for federal le&ation in 
the area However, because the statute did not SUIYIVB a eongres- 
sional committee's scrutiny in 1993, it is unlikely to gain enough 
suppart for congressional enactment. 

Overall, a federal child neglect act would fill the void in feder. 
al legislation.407 Federal prosecutors no longer would be forced to 
use applicable federal general criminal provisions, (such as assault 
or homicide1 or ass imilate  State  s t a tu t e s  under  the  Federal  
Assimilative Crimes Act. Furthermore, federal courts would gam 
lemslatwe guidance and a unified federal pohcy.408 

2 What an Amendment to nile 16 United States Code Will Not 
Accomplrsh-As stated, without further expaneion of jurisdiction 
over civilians accompanying the forces, an amendment to Title 18 
will not provide jur isdict ion over civilian offenses abroad.  
Furthermore, taking jurisdiction would entail various logistical 
problems in prosecuting dependents for overseas offenses.409 Based 
on the decrease in the armed forces assigned overseas and the num- 
ber of dependents410 such criminal jurisdiction will become less of B 

priority 

.04H R 3366, lO3d Gang., 1st Seis 5 2259 (19931 
W d .  ?hie bill Further defined nhwical in iur~  to include "faiiure til thrive or 
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C Proposed Executme Branch lnitiotices 

By issuing an executiLe order, the President could add a new 
Article 134 offense for crimmal child neglect Although the COkL4 
has found that mme cases are not iem-lce discrediting. the gmern. 
men t  could overcome t h i s  obstacle w t h  additional p r a a f . ~ ~ ~  
Presidential action would not require congressional approval and 
nould be an expedient method to provide criminal sancr~ons for mil- 
itary offenders. 

The DOD also could take action without an>- congresimnal 
action. Possible DOD actmns include a DOD pumnre general order. 
directme, or regulation h i  punitive regulatoq- provmons) for child 
neglect Any DOD action should reflect the provisions in the pro. 
posed DOD general order at Appendix E of this article A DOD im. 
tiative should include language making the provisions punitive and 
ehauld describe the three types of chdd neglect iincluding criminal 
deprivation of a child due to harmful environment). Simzlarly. the 
individual services could issue punitive regulatmns or prov~iions 
(see Appendur € of this articlei. 

1. Whot Executive Branch ZnitiatiLes UTI1 Accomplish-Like 
the proposed UCMJ amendment, any executive branch minative 
will only provide punitive sanction8 for service members The execu- 
tive order would amend the CCIIJ in a manner similar to the pra- 
posed Title 10 amendment, and would apply a t  all assignmenrs. 
decreasing the chance of disparate treatment The identification of 
consistent standards 1s likely to reduce confusion throughout the 
military community AI1 installations will hare the same standards 
for parental responsibilities, and consistent, available pumtive 
sanctmna. 

The DOD action would protide the same adxantages. .& the 
focal point far military standards, the DOD could quickly dissemi- 
"ate clear standards of parental responsibility throughout the mill. 
tary >loreover the DOD could take this action without any required 
legmlative support This also would reduce the amount of 'toid-for- 
vagueness" objections to local punitive regulations and fulfill the 
constitutional prerequisite of notice prior to prosecution. This option 
would allow the armed forces flexibility to change the standards BE 
societal standards change 
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2. What Executive Branch I n i t m t w e s  Wll h'ot Ac~omplish- 
The DOD action will not provide criminal sanction8 for civilian 
offenders. Although DOD actions can control DOD employees, par- 
enting is beyond the  cape of them employment. Therefore, because 
parenting 1s not job related, punitive sanctions against DOD civil. 
ian8 would raise extensive labor msues. The major difference 
between a n  executive order and DOD action l e  that  violation of 
DOD punitive standards would be a vlialation of UCMJ, Article 92. 
As a TesuIt, the offense would not c a r p  any enhanced punishment 
for Injury to the child (a l though under  UCMJ Article 56, the 
President could 80 provide). 

VII. Recommended Solution and Why 

Ideally, the best solution IS legislative action. Realistmally, 
however, to provide uniform criminal standards throughout DOD, 
an executive initiative is the logical approach. Amendments to both 
Title 10 and Title 18 would provide cnminal junsdietion over all 
offenders in the military community. Although a Title 18 amend- 
ment  provides criminal liability for both military and c w ~ l i a n  
offenders, a Title 10 amendment would fill the gap providing erimi- 
nal sanctions for military offenders outside the United States. 
Therefore, enactment of both amendments would provide the most 
expansive jurisdiction. Even with the enactment of the proposed 
amendments to Title 10 and 18, problems with the militap's treat. 
ment of child neglect would remain The military still would not 
have jurisdiction over civilian offenders who violate the law off post 
or abroad. Additionally, enforcement still would be difficult because 
the government would charge civilian offenders in the federal court 
system, an already overburdened system. In any case, due to the 
lack of political interest, legislative actions are unlikely. 

Accordingly, the recommended (and realistie) response to  this 
problem is action through either presidential mitmtives, DOD 
action, or individual service initiatives. To obtain presidential 
action, the DOD must rely on other organizations. Therefore, to 
expeditiously address inadequacies, a punitive DOD order, diree- 
tive, or regulatoly provisions is the mast realistic. 

The DOD could publish a joint SBTYICB regulation implement- 
ing the family advocacy programs and contaming punitive proui- 
sions that  reflect those appeanng in the proposed DOD action (see 
Appendu E of this article). Easy to amend, a joint regulation would 
allow flexibility. This DOD action could resolve the inconsistencies 
in the individual family advocacy programs, such as their Inconsis- 
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t e n t  Implemen t ing  regulations and  l ack  of c e n t r a h z a n o n .  
Additionally. DOD action could h i t  the confusion between any 
c~irninal standard for child neglect and the administrative. family 
advocacg standard of child neglect Although not extending junedic- 
tion to civ~lmn offenders, punitive DOD standards could provide 
flexibility for the military and notice to the entire community. The 
standards for parental responsibilny would not change from instal. 
lation to installanan Kithout any congressional action, the DOD 
could issue a joint regulation that provides standards and available 
sanctions 

Alternatively. the Army should take the lead and provide 
punitive pravmana in Army regulations. Simply adding a punitive 
provision m the Army implementing regulation for the family advo- 
cacy program, AR 608.18,412 would provide sen-ice.aide standards 
Similar to AR 608-99, Family Suppor t ,  Ch i ld  Cirstad,, o n d  
Paternrt),413 u,here the Army has prmided pumnve sanctions for 
failure to pay child support, the Army could take the lead with a 
punitive child neglect pronsmn. At the v e p  least, to expeditiously 
resolve the most common Inconsistencies, the Army should promul. 
gate a punitive regulatory provision; thus providing conmtent stan. 
dards (see Appendix F of this article) With the addition of such pro. 
visions, soldiers throughout the Army would find consment milimr) 
requirements for parental reapons~bilities without regard to duty 
assignment. 

VI11 Implementation. \\%at Any Action Could Accomplish 

Any action would achieve the objective of providing criminal 
sanctions. 411 would increase options and place commanders and 
prosecutors in better positions, while enhancing the efforts of the 
family advocacy programs in preventing child neglect and man tam-  
ing service member readiness 

Any action would fulfill the need for uniformity and notice for 
the uniformed services Commanders and tnal counsel need COIISIJ- 

Advieaie Generals School. United States Army. Charlatresnlle. Vlrglnla N a r  9 
19951 
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tency and a full realm af options when a service member commits 
c n m ~ n a l  child neglect Commanders, tnal  counsel, senice members, 
and children will benefit from any action providing uniform stan- 
dards. Commanders will gain the  opportunity to choose punitive 
Sanctions when B first-time offender commits an egregious offense. 
Trnal counsel will not have to grapple with the charges for nonjudi- 
cial punishment or courts-martial. Service members will be on 
notice, no matter where they are assigned. With EO many service 
members in so many locations, with the numerous applicable laws, 
the military should give service members consistent standards and 
constant notice of their parental duties. 

All af the proposed alternatives have one drawback; neither 
legislative nor executive branch initiatives will remove service 
members from state jurisdiction. Therefore, the potential inconsis- 
tency and state criminal liability still exist. Furthermore, the pro- 
posed options will not terminate parental rights or remove the child 
from the home. Potential mitiatwes will, however, provide a basis 
for such action. 

IX. Conclusion 

The military has responded to the problem of child neglect m 
an ad hac manner. The military's response is filled with Inconsistent 
state criminal statutes, jurisdictional inconsistencies, and differing 
punitive installation regulations While the military has famiiy 
advocacy programsissent ia l ly  child protection a g e n c i e e t h e  miii- 
tary IS foregoing other options that are available in the civilian sec- 
tor-criminal sanctions Like the  civilian sector, the military needs 
both civil child protection programs and criminal s tandards.  
Additional punitive options, and uniform cnminal standards for 
child neglect will enhance family advocacy programs. 

Failure to fulfill parental responsibilities, a6 well a8 inconsis- 
tent standards of responsibilities, adversely affect unit readiness 
and discipline, and mil i tary community morale and welfare. 
Therefore, the military's overall goal should be to provide uniform 
standards, while providing punitive options As a minimum, the 
military should provide standards for specific t y p s  of chiid neglect 
that  warrant punitive m m m n s ;  thereby providmg standards for 
parental obligations. 

A uniform criminal standard for child neglect would provide 
notice for the military community, law and order for a disciplined 
military society, options far commanders and trial counsel, and 
readiness far our armed forcer. The military's organizational goals 
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highlight the need for such B standard. The military has a dut3 to 
notify the eammumtg of the standard: service members and them 
families deaerve notice of the standards,  and commanders need 
options. Whether or not m d m q  parents agree on the standard. out 
of fairness all military parents deserve notice of the standards. Such 
B standard would also support the m d m q ' s  policy to promote the 
welfare of the m i l m y  farndy. by publishing. and possibly raising, 
the standard of care for children. 

The Ldeahstic answer to obtaining uniform cnmmal standards 
1s legmlative action Although unlikely, legdat ive initiatives would 
provide the most expansive answer to the problem of child neglect 
The realistie response is DOD action that expeditmudy promulgates 
a pumtive rewlatory provision for child neglect and provides unl- 
form standards for parental responsibilities DOD wide In any case, 
if  nothing else. the .kmy should pro\ide 11s soldiers with uniform 
standards When dealing with the problem of child neglect perhaps 
any action 1s better than no action. 
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Chart 1 
Criminal Child Neglect Statutes in the 50 States 
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KEY TO CHART 1-GROUNDS OF 
CRIMINAL CHILD NEGLECT 

A-CHILD E.TDATGERME,VT 

1 Knowingly cause permit life limb endangerment 

2 Knawmgly cause perrnlt health physml  r j w y  

endangerment 

3. Knowingly cause permit moral welfare mpenlment 

4 Knowingly cause permit harm to emotional mental health 

5 .  Knoningly engage in conduct act creating risk of harm to 

healrh physical welfare, likely to ph?mally >"jure. 

6 Knowingly engage in conduct act creating risk of 

serious harm to mental welfare, likely to mentally or 

morally injure. 

7 .  Knowingly endanger welfare by violating a duty of eale  

protectlo" support. 

8. Cause'permit child's presence where selling possessing a 

controlled substance 

9. Cause placement in situation likely to harm health 

or cause death. 

10. Direct authorize child to engage in occupation ~nvolvmg 

risk of danger to life health 

11 Permit living in deprivation environment that causes 

physical emotional health impairment in danger. 

B-CHILD ABA.TDO.\~.'vlE.VT 

I. Abandon desert purposefully with intent to abandon 

2. Desert w t h  Intent TO abandon-reating substantial 

risk of physical injury: likely to endanger health. 
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3. Physically abandon with intent to 6ever parentallcustodial 

duties'responsibilities. 

4. Knowingly leave without supervision without regard for 

menta1:physical health, safetyiwelfare 

6 ,  Leave in place where child may suffer due to neglect, with 

intent to abandon. 

6. Leave unattended to childs own care (includes in vehicles). 

7 .  Abseond'fail to periorm contract for boardimaintenance 

S Fail to care for and keep control and custody so 

publwchanty support,maintenance required. 

9 Exposure (or aidjabet) t o  highway, street, field house, 

outhouse elsewhere with intent to abandon. 

10. Falsely represent child to orphanage. 

11. Failrrefuse to maintain child. 

12 Cmelly confine 

C-CRIi?4INAL NONSUPPORT I DEPRWATIOA 

1 Fail to provide necessaly food, clothing, shelter, 

lodging, protection from the weather 

2. Fail to provide medical attention. 

3. Fail to provide education. 

4. Fail to provide care (necessary, parental, physical or other 

remedial care) 

6 .  Fail to provide supervision. 

6. W~llfully omitldeprive of necessary sustenance (food, 

shelter. clothing, medical attention) 

%FAILURE TO TAKE ACTION TO PREVE.VT ABUSE 

1 Permiticondone child engagmg in prohibited ~ersexual 
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batteprsexual exploitation sexual simulation for film. 

permit use for wantan improper purpose 

2 Permit abuse labuse includes sexual abuse, sny ph3sical 

mjuc 1 condone allows another to injure 

E-CHILD AELTSE CO.MBI,\ED STATLTTE 

1. Abuse maltreatment includes to cause injury to life health. 

or permit placement in situation that poses a threat of 

1"JUIy 

2 .4buse includes to engage in pattern of conduct resulting 

in malnounehment, lack of proper medical care, cruel 

punishment, or mistreatment 

3 Inflict cause # b y  conduct) physical injuq- (phgsxal I ~ J U ~  

includes failure to rhnre.  malnutrition, or emotional harm, 

1 Cause or intentionally do or fad to do any BCC resulting ~n 

child becoming a neglected child or q u p  t o  child 

2 Exposure to hazard danger lkuch that child cannot 

reasonably expect to protect itself or life health 

endangered). 

3 Cruelly treat by neglect. overwork 

4 Cause permit home to be resort of lewd drunken, wanton 

diseolute persons 

5 .  By neglect depravity render home an unfit place for a child 
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APPENDIX A 

. 4 W  STAFF X D G E  ADVOCATE QUESTIONNAIRE: 

SUMMARY OF RESPONSES 

!Note: This appendix represents a campilation of responses to some 
of t he  questions tha t  appeared on the  survey. Some questions 
r equ i r ed  a commenta ry  a n d  are impossible to  summar ize .  
Additionally, this mmey included two parts. This appendix summa- 
rizes only the responses from army judge advocates on the Family 
Advocacy Management Team). 

'I = Total number af responsive answers to that question. 

N = Xumber of responses that provided the answer indicated 

Questionnaires mailed = 130; Responses = 53 

Responses without a n i  cases of child neglect = 2 

41% 

2% 

2% 

Response returned with blank suwey (inapplicable) = 3 

OFFICE OF THE STAFF JUDGE ADVOCATE FAMILY 

MVOCACY MANAGEMENT TEAM (FACMT) 

REPRESENTATIVE 

1 How many cases of child neglect involving either soldiers 01 

dependent spouses, on post or off pwt ,  were reported in the last 
three years? (T.45) 

a 0 N.2 4% d. 11.16 N.4 9% 
b. 1-5 N.6 13% e .  16-20 N.8 18% 

c 6-10 N = l  2% f.21-100 N=16 36% 

g aver 100 N=8 1 8 6  

2. Where did the offense allegedly occur? 

N = number of responses reflecting the % of cases occurring a t  loca- 
tions mdicated. 
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Onposr  0.25% N=5 

26-50% S=S AVERiGE= 67% ON POST 

51.75"c N = l l  

76.100% S.15 

Offpost 0-250; si.19 

26.50% S=ll AVERGE= 32Or OFF POST 
51-7500 ZT.5 

i6.100% S.4 

3 Who conducted the Investigation? 

N = number of responses reflecting the authority indicated inyesti- 
gated that R of the cases. 

a FACYT 0.25% N.12 

26 50-c .U=l  AVERAGE= 43% FAC11T 

51-i5% N=2 I>?-ESTIGATED 

76-100"~ Pi.8 

b "MPr CID 0 25C; h.13 
26.50q N.4 &VERGE= 34Or VPs CID 

51 i5R U = l  IIWESTIG4TED 

76.100cC N=5 

c StateLocal 0 . 2 F c  N.16 

Authorities 26.50% T=l AVERAGE= 24r; 

(Other1 51 i 5 %  N=l OTHER IhTESTIGATED 

76 100% N=4 

*h . l i l i t a~  Police Criminal Investiganon Divmmn 
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4 What percentage of soldiers was subsequently enrolled in the 
FAChIT program? IT-40) 

a 0.15% 3.5 13% d.46-60% N=6 5% 

b. 16-30% N.5 13% e 61.75% N=2 5% 

c.31-45% N=3 8% f. 76.90% iV.2 5% 

g 91-100R N=17 43% 

5 .  What percentage of s p o u ~ e s  was subsequently enrolled 
FACMT propam?  lT.36) 

in the 

a 0.15% N.5 14% d.46.60% K=6  17% 

b. 16.30% N=5 14% e.61-75% N.3 8% 

c.31.45% N=3 8% f. 16.90% K=6 14% 

g.90-100J N=9 25% 

6 Do you have a post policy or regulation that identifies minimal 
standards for parental responsibility? (T.45) 

a.Yes N.31 69% b No N.14 31% 

7. Is it punitive? (T.31) 

a Yes N=2 6% b . R o  N.29 9 4 6  

8. Have you had any children removed from a soldier's home !on or 
off post) due to child neglect? !T=39) 

a Yes N=21 S4% b.No N.11 46% 

9. If yes, who supervised the removal? !T=22) 

B State,LocalAuthonties N=9 41% b. DODAgency N.13 59% 
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10. Does your instailatmn h a w  an agreement with state and local 
authontiee inrolring your mstallatmn s reporting, mrestiganng. 
and disposing of child abuse and neglect offenses? rdata from 
respondents abroad not applicable, (T=2il  

B Yes N=19 i 0 i  b No N=8 30- 

11. Ifyee has your installation experienced an? problems u i th  state 
and local authorities invol\ing your metallation's Memorandum of 
Agreemen1,Under~tandIng for reporting. in\.ectigating. and dispos- 
mg of child abuse and neglect offenses? lT.151 

1 2  Post p o l m e s  or  regulations (either provided with survey 
responses or sumrnanied in survey responses1 regulate the follow- 
ing areas of parental responsibility tT=21, 

Supemmion of Children [abandonment-type muei)  N.20 96O0 
(including ~n motor vehicles) 

Safety of Children (endangerment.t)pe issues1 S.12 S i %  

Duty to Provide h-ecessitm ,deprivation ~ssuesl S=1 5 4  

**NOTE: Some installation policies or regulations include two of the 
above areas, therefore they are counted twice, and the total percent- 
ageexceeds 100 

''"SOTE Due to rounding. compiled percentages indicated in a11 
questions are approximate. 

.**"NOTE In quesrions t w o  and three. raw percentage numbers 
from each survey respondent were used to calculate average per- 
centages. 
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APPENDIX B 

ABILL 

To amend Chapter 47 of Title 10, United States Code 

(the Uniform Code of Militaly Justice), to provide penalties 

for child neglect. 

Be it enacted by the Senate and House of Representatiaes of the  
United States of Amer~ca ~n Congress assembled, 

SECTION 1. SHORT TITLE 

This Act may be cited as the 'military Child Neglect Act of 1996 

SECTION 2. CHILD NEGLECT 

(a) In  General-Chapter 47 of Title 10 of the Umted States Code LS 
amending by adding the following new paragraph: 

P XXX. Art. XX. Child Neglect 

(a) Any person subject t o  t h i s  chapter  who, as a parent ,  
guardian, in loco parentis or having a duty imposed by marriage, 
court order or recognized state directive, or otherwise having physi- 
cal custody or control of a child- 

(11 w~llfully, negligently or recklesdy disregarding that  child's 
mental or physical health, safety or welfare, knowingly leaves that 
child who LS under the age of 9 without supervismn by a person over 
the age of 12 years; 01 

( N a )  willfully, negligently, or recklessly suffers the life, person 
or health of that  child, a person who has not yet attained the age of 
suteen years, to be injured; or 
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(h, willfully. negligently, or recklessly suffers that child a per- 
son nho  has not j e t  attained the age of sixteen years, to be placed 
in a situation where its life, person or health is endangered or likely 
to be endangered; or 

(31 willfully or negligently deprives or a l l o w  to he depnbed 
that child. a person who has not )et  attained the age of sixteen 
years, of neceseary food, clothing. shelter. medical attention educa- 
tion, and the deprivation harms or E likely to substantially harm 
the child's physical, mental or emotional healrh; or 

(41 willfully permits t ha t  child, a perion who has  not yet 
attamed the age of sixteen years of age. to live in an environment 
when such environment causes the childs phgsxai, mental or emo- 
tional health to be significantly Impaired or to be in danger of being 
significantly Impaired 

IS guilty of child neglect 

lbl An) person found guilt) of child neglect shall he punished 
as B court-martial may direct 

SECTION 3. EFFECTIVE DATE 

This Act shall take effect on - 1996 Nothing contained in 
this Act shall be construed to make punishable any act done or 
omitted prior to - 1996, which was not punishable when done or 
omitted. 
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APPENDIX C 

EXECUTIVE ORDER= 

AMENDMENTS TO THE MAKUAL FOR 

COURTS-MARTIAL, UNITED STATES, 1984 

By the authorit, vested m me os PresLdent by the ConstitiitLon and 
the laws of the L'nited States of Amerrea, Lncluding chapter 47 of 
t i t l e  10, United States Code fLhfoorm Code of M h t a v  Justrce, 10 
U.S C §§ 801-9461, zn order to prescribe amendments to the Manual 
f o r  Courts.Mwtia1, Vmted  States 1984, prescribed by Esecutive 
Order No  12473, o s  amended by Executive Order No. 12484, 
Executrm Order No. 12550, E x e c u t i u  Order A b  12586, Exeeutiue 
Order Xo. 12708. and Exeevtwe Order Avo. 12767, i t  is hereby 
ordered os fol1oii.s: 

Section 1. Part W of the Manual for Courts-Martial, United States, 
1984. is amended as follows: 

a. The following new paragraph 18 inserted after paragraph XX 

XX. Article XXX (Child Neglect) 

a. nzt. 
(a) Any person subject to this  chapter who, B S  a parent ,  

guardian, m loco parentis or having a duty imposed by marriage, 
court order or recognized state directive, or otherwise having physi- 
cal custody or control of a child- 

(1) willfully, negligently, or recklessly disregarding that  child's 
mental OT physical health. safety or welfare, knowingly leaves that 
child who is under the age af 9 without supenision by a ~ e r s o n  over 
the age of 12 years; or 

@)(a) willfully, negligently, or recklessly suffers the life, person 
or health of that child, a person who has not yet attained the age of 
suteen years. to be injured; or 

(bj willfully, negligently, or recklessly suffers that  child, a per- 
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EO" who has not yet attained the age of sixteen )ears, to he placed 
1x1 a situation where Its life, person OT health 1s endangered or likely 
to be endangered. OT 

13) u,illfully oi negligently deprives or a110w t o  be deprned 
that child. B person who has not yet attained the age of Sixteen 
years. of the necessary food, clothing, shelter. medical attention, 
education, and the deprivation harms or IS likely to substantially 
harm the child's physical. mental or emotional health. or 

(41 willfully suffers t ha t  child. B person who has  not ) e t  
attained the age of sixteen years of age. to live in an environment, 
when such environment cau~es  the child s physical mental or emo- 
tional health to he significantly impaired or to be in danger of being 
significantly impaired 

E guilty a i  child neglect and shall be punished as a court.martial 
may direct. 

b.  Elements 

i l l  Child Abandonment. 

(a) That the accused was a parent, guardian, in loco parentis 
or having a duty imposed by marriage, court order or recognized 
state directive. or otherwise had physical custody or control of B cer- 
tain person; 

( h ~  That the accused willfull?, negligently. or recklessl) disre- 
garded that person's mental or ph>sical health, safety or uelfare; 

( c j  That the person was then a child under the age of 9 years; 

(d) That the accused knew that person was then a child under 

( e )  That the accused knew he she was leaving that person 

(Note: W h n  the period of abandonment 1s 24 hours or more, 

(0 That person was without eupervision by a person over the 

the age of 9 years, and 

without supervision by a person over the age of 12 years 

add the followmg elementi. 

age of 12 years for a 24 hours or more 

(2) Child Endangerment. 
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(a) That the accused was a parent, guardian, in loco parentis 
or having a duty imposed by marriage, court order or recognized 
state directive or otherwise had physical custody or control of a cer- 
tain person; 

(b) That the accused willfully. negligently, or recklessly suf. 
fered the hie, person, or health of that  person to be injured, or That 
the accused willfully, negligently, or recklessly suffered that  pereon 
to be placed in a situation where Its life, person or health is endan- 
gered or likely to be endangered, and 

(c )  That the person was then B child under the age of 16 years. 

(3) Criminal Depriuation of a Child (Necessities). 

(a) That the accused was B parent, guardian, m loco parentis, 
or having a duty imposed by marriage, court order or recognized 
state directive, otherwise had physical custody or control of a cer- 
tain person, 

(b) That the accused willfully or negligently deprived, or 
allowed to be deprived, that  person, of necessary food, clothing, 
shelter, medical attention, education; 

( e )  That the deprivation caused the person's physical, mental, 
or emotional health to be harmed or substantially likely to be 
harmed; and 

(d) That the person was then B child under the age of 16 years. 

(4)  Criminal Deprivation of a Child (Environment). 

(a) That the accused was a parent, guardian, in loco parentis, 
or having a duty imposed by marriage, court order or recognized 
state directwe, otherwise had physical custody or control of a cer- 
tam person; 

6) That the accused willfully permitted that  person to live in B 

certain environment; 

(c) That the certain environment caused that person's physical, 
mental or emotional health to be significantly impaired or to be in 
danger of significant Impairment; and 
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(d) That the person was then a child under the age of 16 years 

(Note When an)- child neglect offense results m substantial harm to 
the childs physical, mental or emotional health add the folloning 
element): 

That the person's physical, mental or emotional health thereb) 
suffered substantial harm. 

(Note \?'hen an) child neglect offense results in serious bodily 
q u q  to the child add the following element) 

That the person thereb) suffered serious bodily qury 

C. Explanation. 

(1) Wilfully. As used in this article, "willfully" means Inten. 
tionally or an purpose. 

(2) Negligently. Segligence E the absence of due care. As 
used in thin article. "negligently" means an act or failure to act by B 

person who 1s under a duty to use due care which demonstrates a 
lack of care for the child which B reasonably prudent person would 
have used under the Same or similar cmumstances. 

(3) Recklessly. As used m this article, ''recklesdy" means a 
degree of carelessness greater than simple negligence Recklessness 
is a negligent act or failure to act combined with a gross, deliberate 
or wanton disregard for the foreseeable results to the person, life. or 
health of the child. 

(4) Suffers. As used in this article. "suffer" means to allow or 
permit. 

(6) Substantial harm to the child's physical, mental or 
emotional health. i w  used in this article mcludez. but is not limit- 
ed to stmiation. failure to thrive, or malnutntmn. 

(6) Child Abandonment. 

(a) In determining whether the conduct i v a ~  done with willful, 
negligent, or reckless disregard far the mental or physical health, 
safety or welfare of that chdd, the trier of fact should consider the 
following factors: 

l l i  the age of the child, 

(2)  the number of children left at rhe location, 

(3) special needs of the child, including whether the child is 
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physically or mentally handicapped, or otherwiee in need of 
angoing prescribed medical treatment such as periodic doses of 
insulin or other medications; 

(4) the duration of time in which the child was left without 
supervismn; 

( 5 )  the condition and location of the place where the child was 
left without supervision; 

( 6 )  the time of day or night when the child was left without 
SUpeIV,SlOn, 

( 7 )  the weather conditions, including whether the child was 
left in a location with adequate protection from the natural 
elements such as adequate heat or light; 

(8) the location of the parent, guardian, or other person having 
a duty imposed by marriage, court order or recognized state 
directive to care for the child, or having physical custody or 
control of the child a t  the time the child was left without 
supervision, the physical distance the child was from the par. 
ent, guardian, or other person hailng a duty imposed by mar- 
riage, court order or recognized state directive, or having phys- 
ical custody or control of the child a t  the time the child was 
without supenision; 

(9) whether the child's movement was restricted, or the child 
was otherwise locked within a room or other stmcture; 

(10) whether the child was given a phone number of a person 
or location to call in the event of an emergency and whether 
the child was capable of making an emergency call; 

(11) whether there was food and other provision left for the 
child; 

(12) whether any of the conduct is attributable to economic 
hardship or illness and the parent, guardian or other person 
having physical custody or control of the child made B good 
faith effort to provide for the health and safety of the child; 

(13) the age and physical and mental capabilities of the person 
or persons who provided supervision for the child; 

(14) any other factor that would endanger the health or safety 
of that particular child, and 

(15) whether the child was left under the supelvieion of anoth- 
er person. 
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lbl Knowledge The offense of child abandonment requires 
that  the accused hare actual knowledge that the victim was then a 
child under the age of 9 years. It also requires that the accused had 
actual knowledge that he she was leanng the victim without super- 
vision by a person m e r  the age of 12 years Actual knowledge ma5 
be proved by circumstantial evidence No other offense under this 
article includes an actual knowledge element. 

d .  lesser-Included Ofenses.  None 

e. Marimurn punishment. 

(1) A ch i ld  abandonment  offense u h e n  the per iod  of 
abandonment is 24 hours or more. Bad-conduct discharge, fariel- 
ture of all pal- and allowances, and confinement for 6 months 

(2) When a ch i ld  neglect offense r e su l t s  i n  subs t an t i a l  
h a r m  t o  t h e  child's physical ,  mental or emot iona l  hea l th .  
Dishonorable discharge. forfeiture of all pay and allowances. and 
confinement for 2 years 

(3) When D child neglecf offense results in serious bodily 
i+.y  to the child.  Dishonorable discharge, forfeiture of all pay 
and allowances, and confinement for 6 years. 

(4) Other c u e s  of child neglect. Bad conduct discharge far- 
feiture of two-thirds pay per month for 3 months. and confinement 
for 3 months. 

f. Sample Specifications. 

(1) Child Abandonment. 

In  tha t  (personal jurisdiction da ta ) ,  did, 
!ation board-loeationi (subject-matter jurisdiction data, If required) 
on or about ~ 19-, [(as the parent on !as the guardian OD 
(hn loco p a r e m s  00 (having a duty imposed by marriage. court order 
OT recognized state directive to care for) (having physical custody or 
control on1 who then w m  and was then known by the 
accused to be a child under the age of 9 years, !willfully) (recklezslyl 
Inegligently) disregard said child's (person's) mental or physical 
health, safety or welfare, and then wrongfully and knowingly leave 
said child without aupervmon by a person over the age of 12 years 
[(for a period of 24 hours or more ' I i  Land said child suffered subsran- 
tial harm to Ihisllher, Iphysical) Imentali remorianali health? [and 
said child suffered serious bodily injury to wit 1 
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(2) Child Endangerment.  

In tha t  (personal jurisdiction datal, did, 
(a t  on board-location) (subject-matter jurisdiction data, if required), 
on or about 19-. [(as the parent ofXas the  guardian 
00(in loco parentis ofXhaving a duty imposed by marriage, c w r t  
order or recognized state directive to care for1 (having physical cus- 
tody or control 001 who then was a child under 
the age of 16 years, (w>llfully) (negligently) (recklessly) suffer said 
child [Ita be injured, to wit  1 1  [(to be placed in a situs- 
tion where said child's (life) (person) (health) was (likely t o  be) 
endangered, to wit: I [and said child suffered substantial 
harm to (his)(herl (phys~eall (mentall (emotional) health1 [and said 
child suffered serious bodily injury, to wit: I 

(3) Crimina( Depriuation o f a  Child (Necessities) 

In tha t  (personal jurisdiction datal, did, 
!at on board-location) (subject.matter jurisdiction data, d required), 
on or about 19-, (as the parent 00 (as the guardian OD 
lm loco parentis OD (having a duty imposed by marriage, court order 
or recognized state directive to care for) (having physical custody or 
control 001 who then was a child under the age of 
16 years, (w~llfully) (negligently) (allow to be) deprive(d1 said child 
of necessary (food1 (clothing) (shelter) (medical attention) (educa. 
tian) and said depnvatmn did cause said child'& (physical) (mentall 
(emotional) health (substantially likely) to be harmed [and said 
child suffered substantial harm to (hisl(her) (physical) (mental) 
(emotional) healthl [and said child suffered serious bodily injuv,  to 
wit  I .  

141 Criminal Deprivation of a Child (Enuironment). 

In that  (personal jurisdiction data) ,  did, 
(at/on board-location) (subject.matter jurisdiction data, if required), 
on or about 19-, (as the parent of! (as the wardian 00 
(in loco parentis on (having a duty imposed by marriage, court order 
or recognized state directive to care far) (having physical custody or 
control OD] who then was a child under the age 
of 16 years, (willfdlyJ permitted said child to live m a certain enm. 
ronment, to wit: , thereby causing, s a d  child's (physical) 
(mental) (emotional) health (to be significantly mpaired)lm danger 
of significant impairment) and said child suffered substantial harm 
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to (his)iher) (physical: miental) 8emotional) health1 [and said child 
suffered ~ e r i o u ~  bodily ~ n j u r ~  ro nit 1 
Section 2 These amendments shall take effect on January XX. 
19XX Nothing contained in this amendment shall be construed t o  
make punishable any act done or omitted p n a r  to January XX. 
19XX ivhich \vas not punishable when done or omitted. 

Section 3. The Secretary of Defense. on behalf of the President, 
shall transmit a copy of this order to the Congress af the Vnited 
States in accord with section 836 of Title 10 of the United Statea 
Code. 
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APPENDIX D 

ABILL 

To amend Title 18, United States Code, to provide penalties 

for child neglect in  the epecisl maritime 

and territorial jurisdiction of the United States. 

Be It enacted by the Senate and House d Representatices of the 
United States of America ~n Congress assembled, 

SECTION 1. SHORT 'TITLE. 

This Act may be cited as the "Child Neglect Act of 1996". 

SECTIOS 2. CHILD .4J3A\DOS\IEYT CHILD 
MEST: CRNIYAL DEPRKATIOS OF A CHILD 

ENDANGER- 

(a) I N  GENERAL.-Chapter 110 of Title 18, United States 
Code, 1s amended by adding at the end of the fallowmg: 

0 XXXXa. CHILD ABANDONMENT. 

(a) Whoever, in  the special maritime and territorial jurisdic. 
tion of the United States, as a parent, guardian, ~n loco parentis, or 
having a duty imposed by marriage, court order or recognized State 
directive, or ather persons having physical custody or control of B 
child- 

(1) with willful, negligent, or reckless disregard for the mental 
or physical health, safety or welfare of that  child, knowingly leave6 
that  child who 1s under the age of nine without supervision by a 
person over the age of twelve years. 

(b) IS guilty of child abandonment. The punishment far an 
offense under this section i e  
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111 a fine under this title or mpnaonment far not more than 3 
months, or both, 

f the period of abandonment 1s 24 hours or more, a fine 
under this title or imprisonment for not more than 6 months. or 
bath, 

( 3 )  if the offense results in substantial harm to the child's 
physical, menral or emotional health,  B fine under this title or  
imprisonment for not more than 2 years. or both; or 

14) if the offense results in S B ~ O U E  bodily injury to  the child, a 
fine under this title or imprisonment for not more than 6 y e w s  07 

both 

IC) In  determining ahether the conduct wa3 done with u~illful, 
negligent, or reckless dirregard for the mental or physical health. 
safet) or welfare of that child. the trier of fact should consider the 
follawlng factors 

(11 the age of the child; 

12) the number of children left at the location, 

(31 special needs of the child, including \\hether the child E 
physically or mentally handicapped, or otherwise in need of ongoing 
prescnbed medical treatment such as periodic doaes of insulin or 
other medicanons, 

(41 the duration of time in which the child was le f r  without 
supervision. 

( 6 )  the condition and location of the place where the child was 
left without supenmion, 

(6) the time of day or night when the child W B S  left without 

l i )  the weather conditions. including whether the child was 
left in a location with adequate protection from the natural ele- 
ments such as adequate heat or light, 

(8) the location of the parent, guardian, or other person having 
a dut) imposed by marriage, court order or recognized state direc- 
t n e  to care far the child or other person having physical custody or 
control of the child at the time the child was left without supervi- 
man, the physical distance the child was from the parent. guardian. 
or other person having a duty imposed by marriage, court order or 
recognized state directive to  care for the child, or other person ha \ -  
ing physical custody or control of the child at the time the child was 
without superv~sion. 

5UpeWlSiOn, 
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(9) whether the child's movement was restricted, or the child 
was otherwise locked within a room or other structure; 

(10) whether the child was gmen a phone number of a person 
or location to call in the w e n t  of an emergency and whether the 
child WBE capable of making an emergency call, 

(11) whether there was food and other provision left for the 
child; 

(12) whether any of the conduct is attributable to economic 
hardship or illness and the parent, guardian or other person having 
physical cwtody or control of the child made a good faith effort to 
pravlde for the health and safety of the child, 

(13) the  age and physical and mental capabilities of the person 
or persons who provided supervision for the child; 

(14) any other factor that would endanger the health or safety 
of that particular child; and 

(151 whether the child was left under the supervision of anoth- 
er person. 

5 m. CHILD ENDANGERMENT. 

(a) Whoever, m the special mantime and terntorial juris- 
diction of the United States, as a parent. guardian, in loco 
parentis or having B duty imposed by marriage, court 
order or recognized State directive, or other persons hav- 
ing physical custody or control of a child- 

(1) willfully, negligently, or recklessly causes or permits 
the hfe, person or health of that child to be injured, 

or 

(2) w M d l y ,  negligently, or recklessly causes or permits 
that child to be placed in such a situation where its life, 
person or health IS endangered or likely to be endangered 

is guilty of child endangerment and shall be punished as provlded 
in subsection (b) of this seetian 

(b) The punishment for an offense under this section 1s- 

(1) a fine under this title or imprisonment for not more 
than 6 months, or both; 

(21 If the offense results in substantial harm to the child's 
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physical. mental or emotional health, a fine under th i j  
title or imprisonment for not more than 2 y e a m  or both. 

(3) If the offense results in serious bodily injury to the 
child, a fine under this title or imprisonment for not more 
than 5 years, or bath. 

!c) As used in this section- 

(1) the term "child" a person who has not yet attained the 
age of 16 years 

(2) the phrase "substantial harm to the child's physical 
mental or emotional health," includes, but 1s not limited 
to: starvation or failure to thrive or malnutnrion 

or 

S -c. CRIMINAL DEPRIVATION OF A CHILD. 

la) Whoever, m the special maritime and territorial juris- 
diction of the United States. as a parent, guardian, in loco 
parentis 07 having a duty imposed by marriage. cowt  
order or recagmzed state directive, or other persons hay- 
ing physical custody or control of a child- 

(1) willfully or negligently deprives that child or allows 
that child to be deprived of necessmy food, clothing, shel- 
ter, medical attention, education, and the deprivation 
harms or is likely to sustantially harm the child's physi- 
cal, mental OT emotional health. 

(2) 1s guilty of cnmmal deprivation of a child and shall be 
punished as provided in subsection !bl of this section 

(b) The punishment for an offense under this seetion 1s- 

(1) B fine under this title or imprisonment for not more 
than 6 months, or both. 

(2)  if the offense results in substantial harm or impair- 
ment to the child's physical, mental or emotional health. 
a fine under this title or nmpnsonment far not more than 
2 years, or both; or 

(3)  if the offense results in ser iou~  bodily injury to the 
child, a fine under this title or imprisonment for not more 
than 5 years, or bath. 

(cl as used in this section- 
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(1) the term "child" is a person who has not yet attained 
the age of 16 years 

(2) the phrase "substantial harm to the child's physical, 
mental or emotional health," includes, but is not limited 
to. starvation or failure to thrive or malnutntmn 

(3) "necessary education" means education as required by 
laws of the state 

(b) CLERICAL AhfENDMENT.-The table of sections at the 
beginning of chapter 110 of title 18, United States Code, is amended 
by adding a t  the end the following new item: 

'XXXXa Child Abandonment." 

'w(xxb. Child Endangerment." 

' m c .  Criminal Depnvatmn of a Child." 
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APPENDIX E 

DEPARTMENT OF DEFENSE 

GENERAL ORDER 

Januaq XX 19XX 

GO NUMBER 64001 x 

SUBJECT Child Neglect 

References 

(a) DOD Directive 6400.1, Family Advocacy Program. June 23. 

Ib) Public Law 101.647, "Cnme Control Act of 1990, Kovember 

1992 

29.1990 

( c i  Public Law 97-291. "Victim and Witness Protection Act of 
1982,"October 12, 1982 

(dl  DOD 5025.1-M, "DOD Directives Srs tem Procedures, ' 
December 1990, authorized by DOD Directive 5026.1. December 
1988 

( e )  DOD Directive 1030.1, 'Ti'lctirn and Witness Assistance? 
Auguat 20, 1984 

Personne1,"June 6. 1988 
(0  DOD Directive 6025.6, "Licensure of DOD Health Care 

(g) Title 10, Umred States Code. BS 801-946 

l h )  DOD Directive 6025 11. "DOD Heal th  Care Provider 
Credentials Review and Clinical PrivileBng," May 20. 1988 

1989, Nwember 29. 1989 
(1) Public Lam 101-189, Title XV, Military Child Care Act of 
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A. PURPOSE 

1. This general order provides a single eource of standards for 
parental responsibilities in determining child neglect. It publishes 
spemfic definitions of child abandonment. child endangerment, and 
deprivation of a child, for all DOD mil i tav senice members. 

2 A violation af this order implements punitive sanctions far 
military  emi ice members who commit child neglect. 

3. This order doer not supersede other DOD directives and 
service regulations pertaining to the family advocacy program 
except to the extent that  child neglect i6 defined for criminal liabili- 
ty and made punitive. This order does not in any way modify or 
change, other DOD Directives and senwe regulations pertaining to 
the family advocacy program. The definitions and guidance in preri- 
ou8 family advocacy program directives and service regulations will 
still ~ e r w  as the basis far case reporting and substantiation, and 
propam Implementation 

4. Aviolation af this order does not create any right or benefit, 
substantive 07 procedural, enforceable at law by any person against 
the United States, its agencies, its officers or employees. or any 
other person 

B. APPLICABILITYAND SCOPE 

This general order: 

1. Appiies to the Office of the Secretary of Defense (OSD! and 
the Military Departments. Military members assigned ta the OSD, 
Chairman of the Joint  Chief8 of Staff and the Joint  Staff, the  
Unified and Specified Commands, the Inspectar General of the 
Department of Defense, and the Defense Agencies [hereinafter 
referred to collectively "the DOD campanents"] shall be cavered 
by this directive and the regulations and policies issued by their 
parent military department to implement thi j  order, 

2. Applies to the United States Coast Guard. an agency under 
the Department of Transportation (DOT!, by agreement with the 
DOT. This order shall also apply to the Coast Guard when it is aper- 
ating a8 a military service in the Navy 

3. Encompasses all persons eligible to receive treatment in  
military medical treatment facilities. 
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4. The prohibitions and requirements set forth herein are gen. 
era1 orders and apply to all military members without further 
implementation Violations may result in prosecution under the 
LXMJ (reference a5 well as adverse administratme action and 
other adverse action authorized by the United States Code or feder. 
al r ep la t ions  Penalties for violating this order include the  full 
range of statutory and regulatory Smctmns, both criminal and 
administrative. This order may be the basis for a eornmissmned, 
warrant, or noncommissioned officer to issue a lawful order to a mil. 
italy sewice member 

C DEFI.!ITIO.YS 

1. M d i t o p  Service Member or Personnel. 

(a) Any active duty Regular or Reserve military officer, in. 

(b) Any a e t x  duty enlisted member of the Army, Navy, An 

(c) Any Resenre or Xational Guard member on active duty 
under orders issued pursuant to TnIe 10, United States Code 

(d) Any Reserve or National Guard member while on mat. 

tive duty for training 07 while earning retirement palms, pursuant 
t o  Title 10, United Stares Code, or while engaged m any activity 
related to the performance of a federal duty or function 

2. Child Xeglect. Acts or omissions that fall into the conduct 
described ~n section €below. 

3. W l l f d l y  Intentionally or on purpose 

4. h'egligently. An ect or failure to act by B person who 1s under 
a duty t o  use due care which demonstrates a lack of care for the 
child which a reasonably prudent person would have used under the 
same or similar circum6tances. 

5 .  Recklessly A degree of carelesmess greater than simple n e e  
ligence. Recklessness le a negligent act or failure to act combined 
with a gross, deliberate, or wanton disregard for the foreseeable 
results to the person. life, or health of the child 

6 .  Substantial harm to the child's physical, mental or emotion- 
al health. As used m this order includes, but 1s not limlted to starva- 
tion, failure to thrive, or malnutntion. 

cluding warrant officers 

F O T C ~ ,  niarine corps 
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7 .  Wiliful, neglzgent, or reckless disregard for the mental or 
physrcai health, safety or fieifare of a chiid. In determining whether 
the conduct was done with willful, negligent, or reckless disregard 
for the mental or physical health, safety or welfare of a child, (under 
child abandonment in Section € below) the commander should con- 
sider the fallowmg factors: 

id the age of the child; 

(b) the number of children left a t  the location; 

(c) special needs of the child, including whether the child is 
physically or mentally handicapped, or otherwise m need of ongamg 
prescribed medical treatment such as periodic doses of insulin or 
other medications; 

(d) the duration of time in which the child was left without 
supervision; 

(e) the condition and location of the place where the child 
was left without supervision; 

(0 the time of day or mght when the child was left without 
supervision; 

ig) the weather conditions, including whether the child was 
left in a location with adequate protection from the natural ele- 
ments such as adequate heat or light; 

(h) the location of the parent, guardian, or other person hav- 
ing a duty imposed by marriage, court order or recognized state 
directive to care for the child, or ather person having physical cus- 
tody 01 control of the child at the time the child was left without 
supervision, the physical distance the child was f m n  the parent, 
guardian, or other person having a duty imposed by marriage, court 
order or recognized state directive to cere for the child, OF other per- 
son h a ~ n g  physical custody or control of the child at the time the 
child was without supervision; 

(1) whether the child's movement was restricted, or the child 
wa8 otherwise lacked within a room or other structure; 

(j) whether the child was s v e n  a phone number of a person 
or location to call in the event of an emergency and whether the 
child was capable of making an emergency call; 

ik) whether there wa8 food and other provmon left for the 
child; 

(I) whether any of the conduct is attributable to economic 
hardship or illness and the parent, guardian or other person having 
physical custody or control of the child made a good faith effort to 
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provide for the health and eafety of the child, 

or persons who provided supervismn for the child; 

of that part>cular child. and 

(ml the age and physical and mental capabilities of the person 

In) any other factor that  would endanger the health or safety 

(0) whether the child was left under the superrision of another 
person. 

D DOD POLICY 

It is DOD policy to: 

1 prevent child neglect mvolnng persona cmered by section B 
above and deter those individuals from committing such acts falling 
under the categov of child neglect 

2.  Promde comprehensive and coordinated DOD-uide stan- 
dards to identi$ child neglect and allow a method for cnmmal sane- 
tione m the military 

3 Enhance family and unit morale, readiness, discipline by 
providing clear standards of parental reepamibility 

4 Ensure parental responsibility for children thereby promor- 
~ n g  the healthy development. well being, and safety of children in 
the military community 

5 Cooperate with civilian authorities in efforts to  prexent. 
child neglect, deter persons from committing child neglect. and pun- 
ish offenders 

6. Provide for violatione of the standards set out herein to be 
punitive and where appropriate subject vmlators to disciplinary or 
administrative s a n c c ~ o n ~  set out in the UCMJ or implementme ser- 
,-ice regulanons. 

E. RESPOSSIBILITIES 

1 The Asslatant Secretary of Defense (Force Management and 
Personnel) shall monitor compliance with this general order. 

2 The S e c r e t a i m  of Militar?. Departments shall. 
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(a) provide education and training to key personnel on this 
policy and effective measures to alleviate problems associated with 
child neglect. 

lbj Ensure that  military families living in the civilian eom- 
munity, as well as those living on the installation m e  aware of this 
order. 

(e) Ensure commanders a t  all levels coordinate with the 
family advocacy case review committees pnor to adverse admims- 
trative action or criminal sanctions. 

F. PROHZBZTED COSDL'CT 

Na militaly service member, as a parent, guardian, in  loco par- 
entis or having a duty imposed by marriage, court order or recog- 
nized state directive or otherwise having physical custody or control 
of a child shall. 

1. with willful, negligent or reckless disregard for that child's 
mental or physical health, safety 01. welfare, knowingly leave that 
child who is under the age of nine without supervision by a person 
over the age of twelve years lin so doing they commit child abandon- 
ment); or 

2 willfully. negligently, or recklessly: 

la) allow OT permit the life, person or health of that child, a 
person who has not yet attained the age of sixteen years, to be 
injured; or 

(b) allow or permit t ha t  child, a person who h a s  not yet 
attained the age of sixteen years, to be placed in a situation where 
its life, pereon or health LS endangered or likely to be endangered 
(conduct described in  2(a) and (b) above IS considered child endan- 
germent); or 

3. willfully or negligently deprive or allow to be deprived that 
child, a person who has not yet attained the age of sixteen years, of 
the neeessa2y food, clothing, shelter, medical attention, education, 
and the deprivation harms or is likely to substantially harm the 
child's physical, mental or emotional health; or 

4 willfully permit or allow that  child, a person who has not yet 
attamed the age of sixteen years of age, to live in an environment, 



108 MILITARY LAW REVIEW [Vol. 148 

when such environment C B U B ~ S  the child's physical. mental or emo. 
tional health to be sigmficantly impaxed or to be in danger of being 
significantly Impaired (conduct described in 3 and 4 above 1s con- 
sidered deprivation of a child). 

G. EFFECTIVE DATE kYD IMPLE.MESTATZOX 

This order is effectne immediately 
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APPENDIX F 

ARMY REGULATION-PUXITIVE PROVISIONS REGARDING 
CHILD NEGLECT 

Applicability. 

8 .  This regulation applies tD- 

(1) All members of the Active Army, including cadets at 
the United States Military Academy. 

(2) All members of the United States Army Reserve on 
active duty pursuant to orders for more than 29 days. 

(3) All members of the  Army National Guard on active 
duty pursuant to orders under Title 10, United States 
Code for more than 29 days. 

(4) Family members who are command sponsored and 
reside outside the United States 

b Regarding soldiers, paragraph X-3 of this regulation 1s punitive. 
A violation of paragraph X-3 15 separately punishable as a uolation 
of a lawful general regulation under Article 92, Uniform Code of 
Military Justice (UCMJ). Penalties for violating paragraph X-3 
include all applicable statutory and regulatoly sanctions, both crim- 
inal and administrative. 

X-1. Penalties 

Personnel subpct to the UCMJ who fad to comply with parapaph 
X-3 are subject to  punishment under  the UCMJ, as well as to 
adverse administrative action and other adverse action authorized 
by applicable United States Code provisions or federal regulations. 
Paragraph X-3 is fully effective at all times, and a violation of any 
provision of that paragraph is separately punishable as a violation 
of a lawful general regulation u n d e r k t i c l e  92, UCMJ, even without 
prior commander's counseling. This paragraph and other provisions 
of this regulation may also be the basis for a commissioned, war- 
rant, or noncammmmaned officer to issue a lawful order to B soldier. 
Penalties for violations of the punitive pronsions of this regulation, 
and orders issued based on these and other pravismns of this r e p  
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lation, include the full range of statutoly lincluding applicable state 
crimmal statutes) and regulatoly eanctiane (See X-2) 

X.2. Enforcement 

a. Commanders should seek the Staff Judge Advocate's (SJAI advice 
concerning alternatwe actions to enforce compliance wnh, and pun- 
ish violations of, this regulation under applicable federal, state, or 
foreign laws. Commanders also should notify appropi la te  law 
enforcement authorities when apprehension or cnminal mvestiga- 
tion is warranted 

b Outside the United States. to enforce regulatal? compliance, com- 
manders will, in addition to other actions, recommend or initiate 
the following measures m appropnate cases- 

(1) Terminate a civilian famdy member's command aponaor- 
ship and order their return to the United States; 

(2) Request host-nation authorities remove a cinl ian family 
member from the host nation tin accordance with applicable inter- 
national agreements and procedureel. Prior to such action. however. 
commanders must revoke the  civilian family member's command 
sponsorship and obtain legal advice from the 55.4. Commanders 
only may release the civilian family member to the h a d  nation with 
p n o r  caordmatmn w t h  the SJA and military law enforcement 
authorities, and 

(3) Curtail or deny extension of a soldier's tour of duty outside 
the United States 

C .  Commanders wil l  take appropriate actions against soldiers who 
violate this regulation or lawful orders issued based on this regula- 
tion. The following am some actions that commanders may take 

(1) Counseling or admonition, 

(2) Memorandum of reprimand (filed in accordance with Army 

I31 Bar to re-enlistment, 

(4) Administrative separation from the sernce: 

(SI Nonjudicial pumshment under UCMJ, Article 15, and 

(6) Court-martial 

Regulation 600-37); 
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X-S. Child Neglect 

a A soldier who is a parent, guardian, in loco parentis or having a 
duty imposed by marriage, court order or recognized state directive 
or otherwise having physical custody or control of a child ulll not: 

(I! with willful, negligent or reckless disregard for that child's 
mental or physical health, safety or welfare, knowingly leave that  
child who 1s under the age of 9 without supervision by a person over 
the age of 12 years (in so doing they commit child abandonment); or 

(2) w~llfully, negligently, or recklessly: 

(a) allow or permit the life, person or health of that child, a 
person under the age of sixteen years, to be injured (in so doing they 
commit child endangerment); or 

(b) allow or permit that chdd, a person under the age of sixteen 
years, to be placed m a situation where its life, person or health is 
endangered or likely to be endangered (in so doing they commit 
child endangerment): or 

(3) willfully or negligently deprive or allow to be deprived that 
chid,  a person under the age of sixteen years, of the neeessaly food, 
clothing, shelter, medical attention, education, and the deprivation 
harms or is likely to substantially harm the child's physical, mental 
or emotional health (in so doing they commit deprivation of a child); 

(4) wdlfully permit or allow that child, a person under the age 
of sixteen years of age, to live in an environment, when such envi- 
ronment cause8 the child's physical, mental or emotional health to 
be significantly impaired or to be in danger of being significantly 
impaired (in JO domg they commit deprivation of a child). 

or 

b. The following definitions apply to the above provision: 

(1) Wilfully. Intentionally or on purpose 

(2) Negligently An act or failure to act by a person who i6 
under a duty to use due care which demonstrates a lack of care for 
the child which a reasonably prudent person would have used under 
the same or similar circumstances. 
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degree of carelessness greater than simple 
negligence. Recklessness is a negligent act or  failure to act tom- 
bined with a grass. deliberate, or wanton disregard for the foreaee- 
able results to the person, life, or health of the child. 

(4) Substantial harm to the child8phpzca1, mental or emotion- 
al health. AE used in this order includes, but E not limited to starva- 
tmn. failure to th rne ,  or malnutrition. 

(51 Wll fu l ,  negligent, or reckless disregard for the mental or 
physical health, safet) or u,elfore o f o  child rapplicable to the child 
abandonment provision above). In determining nhether the conduct 
was done with u.!llful, negligent, or reckless disregard for the men- 
tal or physlcal health. safety or welfare of a child. the commander 
should consider the fallowing factors 

(a) the age of the child, 

tb) the number of children left at the location, 

(c)  special need8 of the child, including uhether the child 1s 
physically or mentally handicapped. or otherwise in need af ongmng 
prescribed medical treatment such as penodic doses of insulin or 
other medications: 

(dj  the duration of time in which the child was left without 
supervision, 

( e )  the condition and location of the place where the child was 
left without superv~imn; 

(0 the time of day or mght when the child bas left without 
mperviman, 

(g) the weather conditions, including whether the child was 
left ~n a location with adequate protection from the natural ele- 
ments such as adequate heat or light; 

lh) the location of the parent, guardian, or other person haling 
a duty imposed by marnage, court order or recognized state direc. 
tive to care for the child, or other person having physical custody OT 
control of the child a t  the time the child was left without supervi- 
sion; the physical distance the child was from the parent, p a r d i m  
or other person haiing a duty imposed by marriage, court order or 
recognized state directive to care for the child, or other person hai.  
mg physical custody or control of the child a t  the time the child was 
without superumon, 

(1) whether the childs movement wab restricted, or the child 
was otherwise locked within a room or other structure. 
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(j) whether the child was given B phone number of a person or 
location to call in the event of an emergency and whether the child 
was capable of making an emergency call; 

(k) whether there was food and other provision left for the 
child; 

(1) whether any of the conduct LJ attributable to economic hard- 
ship or illness and the parent, guardian or other person having 
physical custody or control of the child made a good faith effort to 
provide for the health and safety of the child; 

(mj the age and physical and mental capabilities of the person 
or persons who provided supervision for the child; 

(nj  any other factor that  would endanger the health or safety 
of that  particular child; and 

(0) whether the child was left under the supervision of another 
Demon. 

c. This paragraph LS punitive and commanders are reEponsible to 
enforce these provisions. 
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LACK OF EXTRATERRITORIAL 
JURISDICTION OVER CIVILIANS: 

A NEW LOOK AT AN OLD PROBLEM 

MUOR SUSM S. GIBSOS* 

A milltar) spokesperson in Burundi conftrmed reports that 
the Army will take no adion against Joseph Dae Dnc. CI Cnited 
States Arm3 cioilion employee, usas being held far prosecution after 
he fatally shot u Jordonzan CAY peacekeeper ond a United States 
Arm) Colonel Doc &,as deployed to the Burundi peacekeeping n z s -  
sion to mamtam complex mil~tary commummtions equipment. The 
murder weapon w a s  a .9mm pistol that the Army issued to Dac for 
self-defense 

At  a Pentagon briefing, the Army's top lawjer  explained that 
the milttar3 could not try civilians by milztar) court-martial except 
during a declared war The Attorney General also confirmed that 
Dac could not be prosecuted in federal court It seems that fei. lazs 
haw an) effect outsrde the Cnited States. 

The L'.V Secretary General 1s demanding that the United 
Stotes take steps to  prosecute Doe I f  the United States cannot or 
ut11 notprosecute Dac. the Jordaman goiwnment LS demanding that 
Dnc be extradated to Jordan to stand trial for the murder of its 
peacekeeper. 

The press release is fictional, but the problem is real. It IS the 
same old problem that the military has been faemg for over thirty- 
five years.'Unfartunatel>-, the militaq keeps trying to solve it in the 
same old way-by extending federal court jurisdiction over civilians 
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during peacetime 2 But, that  solution, i6 targeted at  the Army of 
the past rather than at the Army of the future 

This article looks at the problem of America's lack of extrater- 
ritorial jurisdiction over civilians accompanying the force, but looks 
at it  with an eye on current military trends and deployments, and 
with B view to the future The old problem arose in Cold War mill- 
tar? garrisons in Germany and Japan;  ae a conaequence, the old 
solutions target that problem. The problem continues to arise, haw- 
ever, in worldwide deployments during operations other than war, 
Thie article proposes a solution for those overseas military deploy- 
ments, not for peacetime over~eas garrisons. 

These new military operations are conducted under canrtitu- 
tional war powers, and the new solution springs from that  same 
power. The solution is limited in scape and grounded in military 
neceaity, In Rerd u. Comrt,3 the  Supreme Court stated that  "a 
statute cannot be framed by which a e i d i a n  can lawfully be made 
amenable to the military jurisdiction in time of peaee."4 For years, 
legal scholars have read this language as a prohibition against m h  
tary jurisdiction over civdmns. Read another way, it becomes a 
p a n t  af authority-allowing military jurisdiction in the absence of 
a time of mace. 

1. Introduction 
This article begins with a brief descnption of the problem and 

the need for change. K a t ,  it presents an historical overview of mili- 
t a m  iurisdietion over cmlians. That historv beean in 1775 under 
t h e i r t i d e s  of War. I t  then progressed t i  t h e c n i f o r m  Code of 
Military Justice K C M J ) ,  and covered the court cases that  took 
away UCMJ jurisdiction over civilians. The article then discusses 
the current limits a i  extraterritonal federal court jurisdiction. The 
historical analysis ends with an examination of past and present 
proposals to regain extraterritorial jurisdiction over civilians. 
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This article then describes the current problem This problem 1s 

farmed by three main farces (1) new mternatmnal tribunals and 
obhgatmns to prosecute. (21 new military doctrines and deploynents, 
and (3) a new' reliance on civilian technicians during deployments 
After defining the problem. the amcle discusses possible solutions to 
that problem. The problem can be addressed in two ways First, It 
can be addressed by p i n g  ciriliane the eonatnutmnal rights that the 
Reid Court required for peacetime prosecution, namely grand ply 
mdictmente, trial b y p y  and i i m c l e  Ill judges--ln other words, trial 
in federal district court The second option focuses on constitutional 
war powers and Article I courts-martial 

Finally, this article proposes B solution based an a limited but 
necessary expansion of court-martial jurisdiction over  civilian^ 
deployed an m i l n a n  operations The article concludes that the war 
powers of the President and the Congress will m m o r t  this limited 
expansion of court-martial junsdictmn 

A A Time for Change 

The time for change has come far several reasom The militaly 
has drastically reduced the number of militaly personnel and CIYII- 
inn16 assigned oversem The Cold \Var strereg)- of oversear "forward 
presence" has  been replaced by a "force projection" doctrine 5 

America has reduced its armed forces and left the military looking 
for ways to make a smaller force more effective Technology is the 
anewer.6 Civilian technicians are neeeesary, however. to run and 
maintain these new high-tech weapons and systems The military 
can na longer deploy a large force without also deploying e~vi l ian 
euppart personnel 7 



19951 JURISDICTION OVER CNILIANS 117 

Force projection LS not the only change in the military's doc- 
trine. Amenca is now projecting it8 armed forces into operations 
other than w ~ r . 8  Many of these military operations can subject the 
United States t o  international obligations to investigate and prose. 
cute vmlations of treaties or conventions 9 Yet, many of these opera. 
tiona other than war fall into a legal gray area where the traditional 
law of war may not apply because there is no "international armed 
conflict" ae defined by the Geneva Conventions.10 

Force prqeetmn doctrine will put large units into foreign terri- 
tory in four to twelve days Military junsdiction must be ready to 
project itself with that  force, B force that  includes a growing number 
af cntical civilian personnel. The Army will not have time to negoti- 
ate extensive status of farces agreements, and any uncertainty or 
shortcomings in the military's Jurisdictional doctrine will be mami- 
Bed by the pace and complexity oftomorraw's military operations. 

ThP fill of the Soviet Union brought new life to  the United 
Nations ( U h 7  The UN i~ now willmg and able to step ~n and form 
international cnmmal tribunals when a natxmstate either cannot 
or will not prosecute its citizens." If the  Unlted States does not 
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take steps to bring its e>vilians under its jurisdiction. the United 
States may hare no choice but to turn those civilians over to an  
international tribunal. 

The time 1s ripe for new legislation t o  expand court-martial 
jurisdiction over civilians deployed on m h t a r y  operations h e n c a ' ~  
deployments demand this solution, and the mllitayv lustice sl-stem 
is now in a unique posman t o  support that  change. both consmu- 
tionally and politically. The 1984 amendments to the Uniform Code 
of Military Justice gave the Supreme Court direct review over all 
military cases l 2  In a series of cases since then, the Supreme Court 
has repeatedly shown Ite increasing regard far the military justice 

The Army's doctrine IS chaneng,  Its deployments are chang- 
ing, the military justice System has changed, and America'8 interna- 
tional obligations to prosecute are increasing It 1s time for a new look 
at the problem of exiraterntorial jurisdiction over milhans 

System.13 

B. ABrief Omrciei~. o f .Wd~tav  Jurisdiction Over C~rilians 

From 1776 to  1949, the Articles of FVaar gave the militapjuris. 
diction over civilians accompanying the farces in the field l4 {\'hen 
the UCMJ *as adopted in 1950, Article Z(a)( l l )  also gave the mill- 
t a q  iunsdictmn over civilians accompanying the forces o v e r ~ e a s  l6 

.*The hldifan JusfireAcf of 1963 Pub L No 98 209 97 Star 1393, permit:ed 

I r . .  . 
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The 1950 changes t o  military jurisdiction reflected their times: a 
time of huge forward deployed military cammunines throughout 
Europe. The 1950 jurisdictional provisions over civilians clearly 
applied m peacetime, and they tied jurisdietmn to the United States 
status of forces agreements.16 

Starting in 1951, in  a line of eases beginning with Reid D. 
Couert,17 the Supreme Court declared UCMJ Article 2 l a ) ( l l )  juris- 
diction unconstitutional as applied to cwdians during peacetime.18 
Thirteen years later, ~n a case involving a civilian employee in  
Vietnam, the United States Court of Military Appeals19 struck the 
final blow by holding that UCMJ Article Z(aX10) jurisdiction "dur- 
mg time of war'' only attaches during a congressionally declared 
war.20 

Since the CouTts decided those cases, scholars have written 
article after article analyzing the ew~lmn~unsdiet ion cases and sug- 
gesting possible solutions 21 Additionally, various members of Con. 
gress have introduced at  least seventeen bills IO regain jurisdiction 

xisee, ' 8  Agreement Between the Partiee t o  t h e  North Atlantic Treaty 
Regardmg the Ststua of Thev Forcer. June 19. 1961. 4 U S I  1792, 199 US T S 67 
[hereinafter SAT0 SOFA1 ieprinfed ~n DrPr OF A n w ,  PLMPHLET 27-24, SELECTED 
INIERI*.IIOI*LACREE~~ENTS ~ O L  11, at 2-1 (19761 [hereinafter DAPav 27.241 

1'354US 111957) 
~ * S r i  id (no court-martial jurmdlctmn mer dependent wives for capital afieno- 

ee committed werreas m pesemme). Kmaella s Singleton. 361 U S .  234 11950) (no 
co~n.mmtfla1 jurisdiction over c~vdisn dependentr far "oncapital affeeniesl, Griiham 
Y Hagan. 351 U S  278 119601 (no jurisdiction over ~ i v ~ l i a n  emplo)ees for capital 
offenses). McElroy Y Guagharda 361 U S  261 ,19601 In0 pnsdiefmn wer  aiihan 
emo1oiees for nonraoltsl offenses) 

)#Note that  ~n October 5.  1994. the President n m e d  info law Senate Bill 2162. 
Defense Autharizatian Act for F m a l  Year 1995. which redealpafed the United 
Stare. Court oi Military Appeals as the Knifed States Court afAppeali for rhe Armed 
Forces Srr Naf'l Def Auulh Act for Fiscal year 1995. Pub L So 103.337, 108 Stat 
2663 2631 It0 be codified at 10 U S  C 5 941) ?ha srticle will refer to the court  by ~ t a  
name sf the time afthe deeiiion 

R Haurele. Crime Without Punishmanl-Ei -Sorr ie~~~~,  Cbrrimn Empiayaia and 
Dependents, 13 J A G  L R E V  154 (1971)  [hereinafter Everett.  Crime Without 
Punishmentl. Robinsan 0 Everett. . M z l i t a ~  Jurzsdretion G ~ e r  Ciriltuns. 1960 DUKE 
L.J 366 119601 [hereinafter Ewret t .  Mbhfary Juriadierianl. Robert  Girard, The 
Consiifuiion and Court-Yoma1 of C~i i i i ans  Accompanying thr  Armed Foxes-A 
Pielim~naii Analvstr 13 STAN L REV 461 119611 Gregarv A hleClelland The 
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over mv~hans accompanying the forces overseae.22 Without excep. 
tion, these bills focus on gaining jurisdiction over civilians during 
peacetime, and they place that  jurisdiction in the federal district 

One current military proposal has shifted away from a peace- 
time federal court focus This proposal will expand court-martial 
jurisdiction over cwilians by changing the definition of "time of war'' 
to a broader concept of "time af armed conflict."?'FVh~le this effort 1s 

a step in the nght direction, It does not go far enough. Many of the 
military's recent deployment3 are not international armed conflicts 
OT any type of "armed conflict" in the traditional sense. There WBE 
no "enemy" in Rwanda or Ham, and there was no armed conflict 
during Operation Desert Shield as  the  military prepared for 
Operation Desert Storm 

The m d i t a v  must take a new look at the problem of extrater. 
ritorial jurisdiction over civilians; It must Identify the area of most 
need and focus its efforts there. Thie article will identify that area 
and define its limits. 

23 

11. The Rise and Fall af Court-Martial Jurisdiction mer Civilians 

Over the C O U T B ~  of American history, the courts have consid. 
ered militaryjunsdiction over civilians on a regular basis. This sec- 
tion chranicles that history. It begins with a explanation of the van- 
ous t y p s  of m d m n  jurisdiction. and then focuses on court-marrial 
jurisdiction over civilians under the Articles of War and the UC31J 
After discussing the pomt in history where the military lostjurisdic- 
tian over civilians, this section then examines the limits of extiater- 
ntonal  federal jurisdiction over those civilians. Finally. it chronicles 
three recent efforte to exeand iurisdietian over civilians extendine 
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federal Court jurisdiction, court-martial jurisdiction, and tribunal 
jurisdiction. 

In many ways, the historical application of caurt-martialjuris- 
diction over CivilianS 1s "water under the bridge." A critical analysis 
of the history and precedents in  this area will not change those 
precedents, regardless of haw "nght" or logical that analysis may 
be.25 This article will not argue nhether the Supreme Court deci- 
eions were correct or Incorrect; they are no longer open for argu- 
ment Rather, through a study of history and precedents, this article 
seeks to identify the constitutional limits of court-martial jurisdic- 
tion over civilians 

A. Qpes of Military Jurisdiction 

There are four types of military junsdictmn (1) military l a y  
(2) martial law, (31 military occupation government, and (4) military 
tribunals.26All four types of jurisdiction are relevant to this article; 
however, its primary focus is on military law. 

Military law ib the purest form of military Jurisdiction and is 
typfied by the use of courts-martial to try members of the armed 
forces. C o u r t s - m a r t i a l  are farmed under  Article I of t he  
Constitution, which gives Congress the power to "make mles for the 
Gavernment and Regulation of the land and naval Forces."2' Since 
1960, courts-martial have been governed by the Uniform Code of 
Military Justice.25 Prior to the UCMJ, Army courts-martial were 
conducted in accordance with the Articles of War. 

The second type of militaryjurisdictian, which is martial law, 
is often confused with courts-martial Martial law is used during 
national emergencies within the United States and ita terntories. It 
supplants the civilian legal system and allows the military t o  try 
civilians in the area of the emereenev.29 

W o n g r e r s  m ~ n a l l y  enacted the L'CMJ on Mas 5. 1960, and is eantsmed 
m 64 Slat 108. 50 U S C. 6 8  651.736 11952) 

Wac, e # ,  Dvnesn Y Kahsnamoku. 327 U S  304 (19461 (definmg l imiti  af 
mama1 law Imposed m Hswan after attack on Pearl Harbor1 =pane Milhgan 11 
U S  2 (18661 iuphaldlng martla1 law Imposed ~n l n d m a  d&g Clvd War) Fdr B 
dircuirian a i  the dmtmctmn between m~llraly law and mama1 law, eee Ex parte 
Jochen. 257 F 200 IS D Telex 1919) 
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Occupatian law IS the third type of jurisdiction. An occupying 
military force uses occupation law to supplement or to replace the 
civilian legal system. I t  E snmlar to martial Inn., except that mar- 
tial law 1% exercised within the United States and occupation l aa  1s 
exercised in occupied foreigm territory The L'mted States haa tried 
United States citizens in occupied foreign territ0ry:~O however. the 
United States now rarely finds itself in the pomtion of occupying 

The fourth type of jurisdiction 1s perhaps the most misunder. 
stood Military tribunals or military commissions are creatures of 
international law and are most often used to enforce the law of \var 
.\lilitary tribunals can try United States cltlzens32 and fore~gm citi- 
zens 33 Constitutionally, they find them way into American junspru- 
dence by way of the President's powers as Commander-in-Chief 34 

p o u e r 3 1  

B. Jurrsdiction Ouer Cirdians L'nder the Articles of Wor 

From the time the first Amencan Articles of War were adopted 
in l i i 6 ,  cmlians were subject to court-martial junsdictmn when 
they were accompanying the armed forces in the field. Numerous 
court cases and Judge Advocate General's Opimons expound upon 
the limits of this junsdictmn. 

Article XXXII of the 1775 Articles. of War provided that "[all1 
suttlers and retailers to a camp, and all persons whatsoever, s e m n g  

. .  
2"Er ports 9 m r m  317 U S  1 '19421 Upholding tribunal w e r  four German 

saboteurs taken lnro cusrody ~n New Yark Clf? after landmg by submarme. ~n habeas 
petman, m e  contended that he -,8s a United Stales citizen and could not be tried b) 
mihtav ~ o r n m i ~ ~ ~ o n ,  Court iaund h x  citizenship to be irreleiantr 

1119468 lvphaldingivriJdicfion mer Japanere gen- 
on iar w a l a t m i  o i  law of l a r  committed in the 

1 S 311. 348 ,1952' For B diaeuician o i fhe  uses of 
o n  0 Eie re r r  & S c o t t  L Sillirnan, Faiums for 

Phrlippines during World Aar I 

Punishmg Gf/enzri Agoinst the Lou of.Yotmnz, 29 \\zKE FOREIT L REV 509 1994 
Mark S Nartms. Smonsl  F'orurna for Puniihinp Oiienieb Again 
Law Might Our Own Soldiers Habe Their Day in the Same Court7 
at  the  Conference o n  Deferring H u m a n i t m a n  Law V m l a t m a .  
Vwglnia \No,, 5.  1994 ,on file uirh the Center far Law and \Iditan. 
Judee Adiocate General's School. Charlolteaii!le T~rglmar 
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with the continental army in the field, though not [elnlisted sol- 
diers, are to be subject to the articles, mlee. and regulations of the 
continental mmy."35 In 1806, Congress enacted the first complete 
revision o f  t he  Art ic les  o f  War since t h e  adopt ion of t he  
C o n s t i t u t ~ o n . ~ ~  Article 60 of the 1806 version wa6 virtually identical 
to  the 1775 Article 37 Successive versions of the Articles of War can- 
tained smilar provisions, which court8 consistently interpreted to 
give the militar). court.martia1 JuriEdiction over civilians who were 
accompanying the Army in the field.38 

In 1916, the Articles of War expanded jurisdiction by granting 
court-martial jurisdiction over civilians accompanying the farce 
overseas, even d they were not "in the field."39 In addition, Article 
Z(d1 provided jurisdiction d u n n g  "time of war" over all "persons 
accompanying or serving with the armies of the United States in 
the field, bath within and without the territorial jurisdiction of the 
United States."4o Although bath grants of jurisdiction remained in 
the Articles of War until Congress replaced them with the UCMJ in 
1950," only the "time of war'' provision was ever tested in the feder. 
a1 COUrtS.4Z 

Under the Articles of Wm, the federal courts entertamed several 
habeas corpus petitions on the issue of whether the military could try 
cwilians by court-martial. Invariably, the answer was yes. If the 
court8 found a lack of jurisdiction, it was either because a particular 
civihan did not fall within the meaning of "persons aecompanpng or 
s e m n g  u i t h  the mditar). or because the army was not 'm the field." 

In 1865, The Judge Advocate General opined that a Civil War 
contract surgeon was subject to military jurisdietmn because he was 
'"employed with the army m the field in time of WIT'' even though he 
was "not a militaly officer and [hadl no military rank or status."43 
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Followmg the Civd War. a federal court struck down court.martia1 
jurisdiction over a contiactor who was apparently charged with 
fraud 44 In that case, the court held that a contractor providing sup- 
plies to the mil i taq did not have suficient connections to the mili- 
t a m  to be tried by court-martial The court did, however. endorse 
court-martial jurisdiction over "camp retainers" or others who 
"sene with the armies in the Beld.'45 

At abaut the same time, the Supreme Court decided Ex parte 
Reed, a habeas corpus petition from a civilian Xa\? paymaiter46 
Reed was charged with "malfeasance" in his dutles as paymaster on 
the CSS Essex ,  which was stationed off Bra2iI.d' In  upholding 
court-martial jurisdiction over Reed, the Court looked at  Reed's con- 
nections to the Y a y  and found that If Na\y paymasters "are not in 
the naval service, It may well be asked who are "46 

During World War I. several ciwlians brought habeas carpus 
petitions to the federal courts to contest their court-martial canvic- 
tians. In each case, the federal courts upheld the .4rticle of \Var that 
granted court-mart ia l  jurisdiction over civi l ians  In  Ex  por te  
Jochen,4g the  judge succinctly summed up the s ta te  of the law 
"That it 1s not necessar). that B person be in uniform m order to be a 
part of the land forces. I think clear. not onlg upon considerations of 
common sense and common judgment, but upon well-considered 
and adjudicated authonty."jo 

Jochen is a fairly typical case of the period. Joehen was serving 
as quartermaster with the Army in Texas, which was patrolling the 
Mexican border to protect against "German influences in Mexrco ''51 
Jurisdiction rested on the fact that Jochen was serving with the 
army in the field dunng a time of ivar.52 The Jachen court recog- 
nized that  the defendant would normally enjoy his constitutional 
nght to ajur). trial. However, the district court reasoned that  under 
the Fifth Amendment, if Jochen was ''a member of the land and 

&parte Hendemon. 11 F Caa 1067 ID Ky 1876 No 6346 

' l i d  at 22 The Court alba noted that Reed 

on as a condition of emplawnent 

7 F 200 I8 D Tex 1919) 
N d  at 204 
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naval forces Congress has the plenary power to subject him to mili- 
tary law, and the guaranties of the Constitution for trial by jury are 
wholly mapplicable."53 

Kumerous other cases from World War I produced the same 
result. Two civilian ship's cooks were court-martialed far deser- 
tion.54 A civilian auditor working in the quartermaster office a t  
Camp Jackson, South Carolina. w a ~  serving ''in the field' and could 
lawfully be court-martialed.55 The World War I jurisdictional line 
was finally drawn m Ex parte Weitz,j6 when the Army attempted to 
court-martial a government contractor's driver who was working for 
the contractor a t  Camp Devons, Massachusetts. In that  case, the 
court found that Weitz's contacts with t h e h m y  were too remote to 
sustain jurisdictian.6' 

During World War 11, the federal courts again routinely upheld 
the military's claims of jurisdiction over civilians. A district court 
upheld junsdlct lon over Mr. DiBartola, a civilian employee of 
Douglas h rc ra f t  Company, for crimes he committed while on con. 
tract to maintain British and American aircraft in North Africa.68 
The Third Circuit also upheld Mr. Perlstein's court.martia1 convic. 
tion. Mr. Perlstein's case is unique because he committed his crimes 
after he was fired from hisjob and while the military was transport- 
ing him back to the United States 59 Because of these unique facts, 
the case turned not on Perlsteln's emplogment s ta tus ,  but  on 
whether he was "accompanymg the farces" within the meaning of 
Article 2.60 

Although a cynic might think that  the wartime cases were 
merely a reflection of their times, the federal courts took their eon- 
stitutional responsibilities seriously. The following language reflects 
an attitude that is common in these cases: 

I t  iB in keeping with the traditions of this peace-loving 

" J x h m .  251 F at  203 
*'Expane Falle, 251 F. 415 (D S.J. 19181, YeCune Y f i lpatnck.  53 F Supp 80 

IE D Va 19431 In .McCune. the cmn laaked at  the additional >mew raised b) the [act 
that McCune x a a  never informed that he would be subled fa mrhta?. pnsd ic f i an  
The coun vas unmoved and held that his knowledge pas  lrrelrvsnt all that mat- 
tered _ai that he wa8 servmg''m the field ".McCuna, 53 F Supp at  84-85 

b:Hmes> M i e l l .  259 f 28 14th Cir 1919) 
,1256 F 58 tD \lass 1919) 
.'Id at 59 The cault further explained that  '[tlo hold atherrise would be to  

subject to  m h t a r y  ISK a very large body ofc~i-dmn employees, never dlrectly commg 
~n eontam with militaly aurhontj, and not heretofore generally supposed fa be eub. 
leet thereto " I d  

"'in m DiBanola. 50 F Supp 929 tS D I Y 1943) 
IOPdsfemi United States 161 F2d 157 f3d Cir 19461 
6Old at 159 
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nation that its cinl  courts should not readily surrender a 
civdian to the jurisdiction of the military Expediency and 
e\en necessity should not dispense with a painstaking 
examination t o  determine whether one whose liberties 
the ciwl courts have been charged to guard inviolate has 
been properly brought to justice in a military tribunal 61 

The courts upheld these wartime C B E ~ ~ ,  not because they were 
abdicating their conetitutional responsibility, but because these were 
uar t ime  cases War changes the  scope of const i tut ional  w a r  
powera,62 and thereby changes the reach of court-martial jurisdiction. 

C Juiisdictron O w r  Cuilians Under the CCMJ 

Article 21ai of the UCMJ grants junsdiction over avilians ~n 
the following three situations: 

( 1 0 )  In time of war, pereons serving with or accompang- 
ing an armed farce in the field 

( 1 1 )  Subject to any treaty or agreement . . or to m y  
accepted rule of international law. persons serving w t h .  
employed by or accompanying the armed farces outside 
the United Stater . . . . 

or to any 
accepted mle of international law, pereons within an area 
leased by or otherwee resen.ed or acquired for the use of 
the  United States  which is under  the control of the 
Secretary concerned and which 1s outside the United 
s ta tes  

Article 2 ( a ) i l l i  was the  first to come under constitutional 
attack Article Z(aJ i10:  WBE then subjected to an attack of over-pre- 
m e  semantics. Article Z(ai(121 has l am dormant and preeumed 
dead ~ m c e  the  Supreme Court decisions s t r iking down Article 
Z ( a j ( l 1 ) .  This article eoveri these prov~s~ons ~n the historical order 

(12) Subject to any treaty 01 agreement 
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of their judicial review rather than ~n the order they are presented 
in the UCMJ 

1. Aitrcle X a ~ ( l l ~ \ ~ % e n  Congress debated on and passed 
Article 2(a)(l l l  of the UCMJ, the Congressmen and scholars who 
testified did not see an expansion of jurisdiction over mvhans In 
fact, Article 2(a)il l)  differs from Article 2 of the Articles of War only 
by the addition of the treaty or agreement provisions, and by the 
addition of the phrase "employed by." As we have seen, however. 
persons employed by the military were already being court-mar- 
tialed under the Articles of War. 

In the  1949 congressional debates  on t he  UCMJ, Article 
Z ( a ) ( l l )  did not generate much discussion. During one debate, 
Senator Kefauver noted that a wife who was accompanying her hur- 
band overseas would be subject to court-martial, 'Tust as she iB sub. 
ject to [the Articles of War] today."64 

It is with this history that the Supreme Court agreed to hear 
the  habeas corpus petitions of Mrs. Covert and Mrs. Krueger, two 
military wives who were caurt.martialed for murdering their hus- 
band-ne in Germany and the other in Japan. Near the end of the 
Supreme Court's 1955-1956 term, the Justices considered these two 
challenges to Article Z(aI(ll1 in baek.to.back arguments.65 In both 
cases, the Court considered the argument that tnal by court-martial 
denied these women their constitutional right to a jury trial. In both 
cases, the Court disagreed. 

Writing for the Court 1x1 Cobert and in Krueger, Justice Clark 
noted that eourts.martia1 under the UCMJ included "the fundamen- 
tal  guarantees of due process."66 He went on to note that  these 
cases were tried autslde United States terntory and that  it was 
"'clearly settled' that the constitutional prov~sions of Article 111 and 
the Fifth and Sixth Amendments 'do not apply to territoly belonging 
to  the United States  which h a s  not been incorporated into the 
Union"'67 Once Justice Clark decided that the Constitution did not 

~UJCDlJ a n  16 11966) also grants court-marnsl junsdiefmn over c w ~ l ~ a n s  
"who by the la* ai war Iarel subject to  trial by a militan tribunal " L e  aupm nates 
169-71 and aeeompanyingtrxf 

1496 CUIC REC 1360 (19501, reprinted hn C o w  FLOOR DEBATE ON Uhiionw 
CODE OF ~~ILITAWI JLSIICE 202 (1949) (reprint available in the library of The Judge 
Advocate Genera?% Sihoal, United States Army, Charlattesnlle. V~rglnlal. 

BSReid Y Coven. 351 U S  467 (19E6). Kmrells \ Krveger 351 U S  470 (19561 
These two caseb were consolidated for reargument the fallowing year, and the 
Supreme Caun reversed m Reid > Covert. 354 U S  l(195i) Throughout this article. 
the first cases w111 be indicated by the names Coven and Krurger, whde the second. 
consolidated opinion will be indicated by the name Reid 

=K,ueEer. 311 0 s at 474 
6.1d at 475 (quoting Beliac Y Puerto R i m  256 U S 298, 304.06 11922i) 
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apply outside the United States ,  he did not need co conalder 
xhether  Congress could subject these c iwl~ans  to court-mart ia l  
under Its power to "make rules for the Government and Refilatmn 
of the land and naval Forces "68 Congress could choose any means of 
trial that met the basic requirements of due process 69 

Jus t i ce  F r a n k f u r t e r  filed a reservation to the  Court ' s  
opimons.70 He was concerned about "the pressure under vhlch the 
Court aorkledl during its closing weeks" that  precluded B more 
thorough rewew of the issues il He also mentioned the Court's fail- 
ure t o  "rest its decision upon the congressional power 'To m a k e  
Rules for the Government and Regulation of the land and naval 
Forces '''i2 In a brief dissent, three additional Justices expressed 
their concern about the "far-reaching" consequences of these opm. 
ions j 3  The>- too wanted more time to consider the case and to write 
their dissents.'4As It turned aut. they never had the oppmtumty, or 
even the need, to  do 50. 

In 1957, the Court consolidated the Cocert and Krueger cases. 
and granted reconsideration With more t m e ,  additional argu- 
ments. and a new Justice,:b the Court reversed its prior parition 
and s t r u c k  down Article 2(arfl l)  as it applied to cirilian dependents 
accompanying the force who were tried by court-martial for capital 
offenses in peacebme.76 

.it the beginning of the Court's plurality opinion It "reject ed] 
the idea that when the United States acts against citizens abroad It 
can do so free of the Bill of Righte."" With that said. the Court not 
only overturned its prior holdings, but it a150 set in motion a sene3 
of case8 that  would eat away at.4rticle 2(a)(l l)  of the UCMJ, bite by 
bite Although there  was no opinion of the Court in Reid u 
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Couert.78 by the time the Court took up the habeas corpus petitions 
in Kznselln u. S~ngleton60 and two other civilian court.martial cases, 
the Court had reached a consistent five-member 

Once the Court determined that the Constitution applied out- 
side the United States, it undertook B constitutional review of coufi- 
martial jurisdiction over civilians. The Court's new constitutional 
analysis focused on Congress's Article I power to "make rules for the 
Government and Regulation of the land and naval Forces "82 The 
Court reasoned that  if the clvilian cases fell within Congress's 
power to regulate the armed forces, Congress could make civilians 
"amenable to the Code."83 If not, the civilians were entitled to "the 
safeguards of Article 111 and the Fifth and S u t h  Amendments "84 

As a result, the issue in each ease was whether courts-martial 
of civilians accompanying the armed forces in time of peace were 
''cases arising in the land and naval Forced '86  The Court saw this 
as an issue of "status, namely, whether the accused in the court. 
martial proceeding IS a person who can be regarded as falling with- 
in the term 'land and naval €orces."'66 

As in Reid,  the  Stngleton Court concluded that  dependent 
wives  we^ not sufficiently connected with the military to "demon- 
strate a justification for court-martial junsdiction."8' Accordingly, it  
wae not n e c e s s a ~  for Congress to subject these women to court. 
martial to effectively "govern" the land and naval forces.@ 

Although the Court's '>justification" language in  Singleton 

xluct ice Blsek announced the opmon of the Caun. with Chief Juatiee Warren 
and Justices Dauglaa and Brennan ~oming .  Justice8 FranMuiurrer and Harlan eech 
concurred m the result: Juetices Clark and Burton joined ~n dissent and Justice 
T+'hltt&er took no PBR m the case Reid 364 U.S st 1 

oC361 U S 234 (19601 

d i m  decms. 
**See R a d ,  364 U S at 19. Sinpietan, 361 U S  at 248-49 
"Smgldon, 361 U S st 247 
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appeared to announce a balancing test that the mhrary could meet 
by proving mfficient military connections and an adequate need for 
jurisdiction. the Court did not addrees that possibility in the civilian 
employee court-martial cases.C9 In Grisharn I. Hagan,Bo a habeas 
corpus petition from a civilian emplogee charged with premeditated 
murder, the Court "carefullg considered the Government's p 
as to the distinctions between c w ~ l i a n  dependents and c 
employees."51 The Court could not, however, And any "valid distinc- 
tions between the t n o  classes of persons "92 

In the compamon case of McElrqv L. Guagiioido.93 the Court 
considered the issue of jurisdiction over civilian employees charged 
with noncapital offenses. The Court considered the historical "mate- 
rials supporting trial of sutlers and other civilians by courts-mar- 
tia1,"94 but found them "too episodic, too meager, to farm a solid 
basis m histmy preceding and contemporaneous with the framing 
of the Constitunon, for ~~ns t i t u t iona l  adjudication ''E Furthermore, 
the Court was uncominced by the historical evidence of courts-mar- 
tial of civilians dunng the Revolutionary Penad The Court found 
these courts-martial to be ''inapplicable'' because they occurred 
"during B period of war"B6 The courts-martial of c~wl i ans  on the 
western frontier were disregarded for t he  same  reason: they 
occurred "in a time of 'hastilniea. " 5 7  

In the remainder of the McElroy opmmon, the Court undertook 
the seemingly legxlative task of proposing other w a y  for the mill- 
t a g  to gain jurisdiction over these mvilian employees Justice Clark 
suggested tha t  the military "follow a procedure along the line of 
that  provided for paymasters' clerks . . . in Ex Parte Reed "X In 
Reed.99 a civilian Nay pqmas te r  had "agreddl in u n t m g  'to sub- 
mit to the laws and regulations for the government and discipline of 
the n a ~ ' ' ' o 0  The Reed Court did not. however, rely eolely an Reeds 

Ethe 
tan'  
end 

-martial . W ~ E h ~ ,  361 U E a t  amd 

ri iham was found p-"Ity a i  unpremeditated murder 

milien e m p l o ~ e e a .  and the 'prac the hisfon. ofjuri? 
the lack a i  alrerna 

and eentenced IO life 
# # I d  ar260 
W d  
"361 D E 281 ,1560 
llld at  264 
,'Id quafmgR?rd 354 C S sl 64 1TrsnkEuner. J concurrlngl 
2,Id 
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writ ten agreement .  The Court upheld jur isdict ion over Reed 
because he was "in the naval ~erviee of the United States," as con- 
templated in the statute.lQ1 

Furthermore, as early ab 1812 the  Court recognized tha t  
Congress, through its constitutional powers, must e v e  a court juris- 
diction.102 A defendant cannot  give a court jur isdict ion over 
himself.103 A defendant may waive his n g h t  to a jury t n a l  and 
waive other constitutional nghts,'04 but unless Congress has grant- 
ed court-martial jurisdiction over e i d i a n s  there simply is no juris- 
diction. The military may be able to fashion a contractual consent to 
trial by court.martia1, but it is certainly not as simple as Justice 
Clark's opinion implies.105 

Justice Clark then suggested that  the military "incorporate 
those eiv~lian employees who are to be stationed outaide the United 
States directly into the armed semces, either by compulsory Induc- 
tion or by voluntary enlistment."10s This '"solution" is also fraught 
with difficulties, both legal and practical.107 

As a result of the Reid and Singleton line of cases, Article 

X~4VJcElroy. 361 U S  at 253 1quotmgErpona Reed. 100 U S  13, 19 118i911. 
lolXlri l " "T1$  77 . .. .. , . . . . . . . .. 
-02Unifed States I Hudson and Goodnin. 10 L! S (7  Cranchl 32 118121 "Of all 

the Court& which the United SLatee may . .constitute, m e  only the Supreme Court, 
poeaesees iurmdictmn derived immediately from the caniriturian All arher 
Courts crested by the general Goiernment possess nojun~dic tmn but what glven 
them by the porer that creates them, and can be rested uiLh none but what the 
~ m e i  ceded to the mnerel Government will aufhonie them LO eonfer."ld. sf 33 
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Z ( a ) ( l l )  h a s  become an  historical  relic-unused smce 1960 
Although the military could try to use Article 2Ia) i l l )  to gam juris. 
diction aver ciriliani deployed on overseas military operatmns, it 
would have to overcome forty years o f  interwmng case law and 
faded legislation. 4s the follawng Section shows, the militarr 
court's distinction between peacetime and war tme  could pose a par- 
ticular problem. 

2 Article PfadiOi-The practical demise of A r t d e  21ajr101 
"time of war" jurisdiction came from the Court of hlilitaty Appeals 
ICOhWl ten veam after the mmnletion of the Suoreme Court's ami-  
hilation of Article 2 (a l l l l )  Perhaps not so coincidentally, it also 
came only one year after the Supreme Court took militmy junsdic- 
tion to an all.time l o r  with O'Callahan L.. Parher 108 

In United States 0. Auerette,'OY the COMA consdered the case 
of a mntractm who was working for the .*my in V>etnam Avverette 
was court-martialed under Article 2ial110)'s grant of jurisdiction 
over cinlians serving with rhe force ''in time of war'' He was con. 
ncted "of conspiracy to  commit larceny and attempted larceny of 
36,000 United States Go%ernment.o~ned batteries "110 The m i h t a q  
court overturned Awrette's conviction, holding that jurisdiction "m 
time of war" required a congreasmnally declared war In B surprii- 
ingly short opimon, the military court chronicled the history of 
jurisdiction over civ~lians. from the l i i 5  Articles of War> through 
Toth L. Quailes,"' through the Reid cases, and on to O'Callahan 
The military court  then examined Lotney u Ignotius.112 a 1969 
habeas corpus petition heard by the United Statee Court of4ppeals 
far the District of Columbia Circuit 

Latney was a civilian seaman living on board ship in DaNang 
harbor who was charged with fatally stabbing a shipmate during a 
bar fight m DaNang. The Latne) court noted that the R e d  cases 
were limlted to peacetime, and thac Vietnam \%as "a time of unde- 
clared war which permit8 some mwcation of the war power under 
which Article ZiaI(10) was enacted "113 However. the district court 
struck down court-martial  j uned ic tmn  because "the spiri t  of 
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O'CaIlahan . . . precludes an expansive view a fh t i c l e  Z(10)."114 The 
court then found Latney's military contacts to be too tenuous to sup- 
port court.martial jurisdictian."j 

While the mllitary court did not find any of these eases mdi- 
vidually controlling in Aueiette, the court viewed the cases as sig- 
nalling B new trend. The court clearly understood the Supreme 
Court's desire to limit military jurisdiction ta  "the least p o m b l e  
p o y  adequate to the endproposed.""6 The court admitted that  in 
prior cases it held that the Vietnam conflict was a "time of war'' for 
other  purposes ,  such as tolling the s t a tu t e  of l imitat ions 117 
However, ''[a16 a result of the most recent guidance in this ares from 
the Supreme Court" (presumably O'Callahan,, the court '%believeIdl 
that a stnet  and literal construction of the phrase 'in time of war' 
should be applid"118 

The Amrette holding continues to control military juriepru- 
dence. Rule for Courts-Martial 103(19) now defines time of war as 
"a period of war declared by Congress or the factual determination 
by the President that the existence ofhastilines warrants B finding 
that  B 'time af war' exiets."llg During Operation Desert Storm, B 
court of military review relied an Rule for Courts-Martial 103(19) 
and held that  the Persian Gulf conflict was not a "time of war" for 
court-martial purposes.120 

Congress has not declared war since World War 11. Since that  
time, nations have been reluctant to declare or admit to being "at 
w d ' l 2 1  The UN Charter does not u6e the  term '"war"; rather, It 

Iwd 
>hid 
IlsOCallahan Y Parker, 395 U S  256, 265 11969) Ipuotmg T d h  Y Quarks, 350 

"'A~rreffe. 41  C I1 R at 365. 
us. II.22-23,19551> 
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speaks in terms of "threats to peace" or "breaches of the peaee"12' 
In both the Persian Gulf conflict and Haiti. the U S  gave member 
states the authority to "use all necessar?. means" t o  restore peace 123 
These were acts of "collectme security" and not of any nation declar- 
ing "war" on another. 

The days of a coum taking judicial notice of the fact that the 
United States is "at war" m e  over.124 Operatmns other than war  
and the delicacies of politics and diplomacy, particularly under the 
CN, preclude formal declarations of war and restrain the President 
m his ability to recogmze a "time of war.'' Consequently, any juris- 
dictional provisions that apply only in "time of war" are obsolete. 

3 Art~cle  ZloJflZJ-There I S  no record that the military has 
ever assertedjurisdiction over 'pereons within an area leased by or 
otherwise reserved or  acquired for the use of the United States 
which 15. . . outside the United States." If the military tries to use 
this article to court.martial civilians dunng  peacetime, the Reid 
cases would certainly apply. 

On an interesting note, in Gmted States L Erdos,  the United 
States Court of Appeals for the Fourth Circuit extended federal 
court jurisdiction over B rented American Embassy compound ~n the 
Republic of Equatorial Guinea.125 Although the language of Erdos 
appears to extend federal court jurisdiction over military installa- 
tions overseas, there is no record that the mditan has ever tried to 
apply the Erdos precedent to thoee installations. 

D. Extraterritorial Jurisdiction Cnder Federal Low 

As early as 1812, the Supreme Court confirmed that there 18 
no common law criminal jurisdiction in the federal courts lZ6 Onlv 

12'474 F2d  16; 4th Cir I. c e i t  denied 414 0 S 576 11973~ The coulf held that 
18 0 S C 5 7 ,  uhieh extends Vnited Blslerjuriidietian ~ver"Iangl land8 reserved 01 
acquired for the use of the Knifed States. and under the e x d u ~ i i e  01 c ~ n c u ~ r e n f  
iuri idiction tnereof." n a n f e d  iurizdicnon mer  a United States ci t izen uho UBI 
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the  Supreme Court "possesses jurisdiction derived immediately 
from the constitution."12' The lower federal courts are created by 
Congress and they "possese no jurisdiction but what is given them 
by the power that creates them.Ye 

In United States L.. Noriege,'2S the district court set out a twa- 
part test for claime of extraterritorial jurisdiction The court must 
answer ''I) whether the United States has the power t o  reach the 
conduct in question under traditional principles of international 
law: and 2) whether the s ta tutes  under which the defendant is 
charged are intended to have extraterritorial effect."13o 

Under part one of the test, Congress can reach the conduct of 
United States citizens abroad; the principle of jurisdiction based on 
nationality is firmly established in  American and international 
l a ~ . ' 3 ~  The question then becomes whether Congress intends to 
extend federal court jurisdiction over persons who commit crime6 
outside United States territory Congress can extend this jurisdic- 
tion either expressly or by implicatian.132 

Congress has passed several criminal statutes that apply with- 
in the "special maritime and terntorial jurisdiction of the United 
States"133 These s ta tutes  cover most common felonies such as 
assault, theft, robbely, murder, and manslaughter. However, they 
only apply on the high seas or ather "waters within the admiralty 
and maritime jurisdiction of the United States," on "lands reserved 
or acquired for the use of the United States, and under the exclusive 
or concurrent junsdictmn thereof," on federal lands within the 
United States, in United States aircraft flying over the seas, and in 
spacecraft.134 

Many attarneye are surprised to find that  the United States 
cannot generally try citizens for felomes they commit on foreign ter. 
Fitmy For confirmation, one need only look back to the public outcry 
and related writings after My La,, when several ex-semcemen were 

lW46  F Supp 1506 IS D Fls 1990) 

I11See, e # . ,  Sluriates? Florida. 313 U S  69, 73 (19411 CThe United States 18 

not debarred by any mle of inrernationd 1s" from govermng the conduct of ~ t s  O U ~  

clt l ieni upon the high ~ e a s  01 even ~n foreign eountriea when the rights a i  other 
nations or their ns fmns l~  are not mfnnged 'I) Srr alm Launtren Y Lamen, 345 U S 
571 (19531. Xonega, 749 F Supp. at 1512 n 4. and 8ufhontiis  cited therein 

'Wmted States B Bowman, 260 C.S 94 11922: 
,a118 U S C A 5 7 (West 1994) 
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not prosecuted for the murders of Vietnamese c~vilians because no 
Umted States court had jurisdictian.13j As the  lau stands. If a 
United States national cannot be tned b) the foreign country where 
he commit8 the cnme ,  he "may escape punishment altogether"136 
When Justice Black acknowledged this fact in 1956 in Toth c. 
Quarks,  he also noted that  jurisdictian was lacking "only because 
Congress has not seen fit to subject them to trial in federal district 

Some etstutes hare express or implied extraterritorial apphca- 
tion through the theory of longarm junadictmn. For these offenses. 
It is the locus of the effect of the crime that matters and not where 
the crime o r i p a t e d .  The Supreme Court recognized this theory as 
early BS 1804 136 Unfortunately, most common felonies are crimes 
against persons that  only "affect the peace and goad order of the 
community' '  where they are c o m m 1 t t e d . ~ ~ 9  According to  the 
Supreme Court, if Congress wants s ta tutes  outlawing common 
felonies to have extraterritorial application, "it is natural  for 
Congresa to say EO in the etatute.''14Q 

3,137 

E Efforts to Extend Jurisdiction OL'W Ciuzl~ans 

1. Extending Federa2 Court Jurisdiction-Since 1962, legisla- 
tors have repeatedly introduced bills to extend jurisdiction over 
civilians and ex-service rnembers,141 the  military has conducted 

' I d  st21 
-'~Cburcn v Hubbad. 6 U S  12 Cranch 167 (18041 Perhaps the mast fsmaus 

recent application of long aim jurisdiction w a i  m e n  r h e n  the United State6 fried 
Panamaman General Nanuel sonega  ~n lederal touri for an "mfernarmal compp1ra- 
cy t m  ~ m p o r t  eacsme ~ n m  the United States'  United Stales v Smega 746 F 
SUPP 1506 15108SD Fla 1990 
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lengthy studies.142 and legal scholars have written numerou arti. 
d e s  addressing this  jurisdictional void.143 However, the  void 
remams. 

In 1996, legislators introduced three bills to extend federal 
court jurisdiction over service members and civilians servmg with 
or accompanying the military outmde the United States. Each of 
these bills would pive the m i h t a y  the authonty to arrest civilians 
for any of the "special maritime and territorial jurmdiction" offenses 
and to turn those civilians over to the United States or to the host 
nation for trial 144 

Even if Congress passes any of these bills, the United States 
would still face many practical problems in federal court. A federal 
court subpoena would not reach foreign witnesses and evidence, and 
the United States would have to use extradition treaties OF other 
means to return the offenders to the United States for tnal.146 

2. Extendmp Court..Martial Junsdzefion-In 1982, The Judge 
Advocate General of the Army established the Wartime Legislation 
Team to study the application af militaly law during combat opera- 
t i 0 n s . 1 ~ ~  For twelve months, the team conducted an extensive 
review of military j u ~ t i c e l 4 ~  and made various reeommendatiom,, 
including several to extend eourt.martia1 jurisdmtion over civilians 
and ex-ealdiers.146 None of these jurisdictional suggestions became 
law. 

Currently, the military is propasmg le@slation to change the 
"in time of war" language in UCMJ Article 2(a)(101.149 This change 
would extend court-martial jurisdiction over "persons s e m n g  with 
or accompanying a n  armed force in the field" during a time of 

'(*See, e.e, Audit Repon, Dep't of Defense Office of the Inspector General. 
Repart 91-101, subject Cirilisn Contractor Oversea% Support During H o a t ~ l m e s  
<June 26. 19911. E A Gatsi & Gal). V Cauda.  Repart fa the Judge Advocate General 
by the Wartime Legmlation Team (Sept 1983) lunpublirhed repon. on file with The 
Judge Advocate Generah School United States Army, Charlotfe~vdle.  Vi'lrglnml 
[hereinafter WALT Report1 

IMiSar source% cited supra note 2 1  See also Psust. supra note 135. Note. 
Jwisdirtionai Pioblama Related to the Pioraeufion a/ Former S e r ~ ~ c s m ~ n  for 
Vialdzans ofthe Lou of War 8 u ~ m  note 136 

1"s 74.  104th Cong, l e t  Sers. (19981. S. 268, 104th Cang,  1st  Sssi 11995). 

I : B o  zn/m notas 318-27 333-38 snd ~ccompanying text 
14aE A Gales and G a p  V Canda, Repon 1~ the Judge Adbocate Grneml by the 

>*,The full repart mth all appendma, E mer four rnchei rhlek. WALT Reoort. 

l*SGates and Caaida. ~upro nore 149. at  148. 
"9Propased L-C,UJ Amendments, aupra note 24 

H R 608, 104th Cong , 1st Seis 11995) 

Wartuneh&alion nam, 104MIL. L RE\ 13911984r. 

supra note 142 
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"armed conflict " A s  proposed, "armed conflict" 1s defined as mditar). 
operatione ''againit an enemy" OT "against an organized opposing 
foreign armed force regardleas of whether or not a war or national 
emergency has been declared by the President of the Umred Stares 
or the Congress ''x 

This proposed change IS an attempt to bypasa the COMAS 
holding in Awretre that the Vietnam conflict ulai not B "time of uar" 
for jurisdictional purpases.1j' Although the change will cover Some 
of the military's recent deployments, it still leaves a junsdxtmnal 
gap during most peace operations, humanitarian miesmns. and 
other operations other than war where there le no "enemy,".jz It 
a lso leaves a gap dur ing  foreign mi l i t a ry  buildups such as 
Operation Desert Shield. where the milltar). deployed 1260 cinlians 
to Saudi Arabia long before the militam engaged in military opera. 
tmns ''against an enemy" or an "opposing foreign armed farce."lj3 

3. Extending Tribunal Jurisdiction-When the UN recentlg 
established an international tribunal to prosecute violations of 
international humamtanan law in the former Yugodav1a,lj4 the 
subject of using nanonal mdaam tnbunala came back into the legal 
debate 165 Although the Supreme Court has sanctioned the use of 
American military tribunals to prosecute cwil ians. '5~ these cases 
point out that military tribunals "hare been constitutionally recog- 
nized agencies for meeting many urgent governmental responiibih- 

hr i :  . .  
sept 20,1991 a t h i 4  

WThere *ere i 9 9  civilian ~ o i i t r a ~ f ~ r ~  and 461 Department o f  the .brn> c i w l .  
i a n ~  depla>ed on Operacon Desert Shield hefvreen Naiernber 1 1990, and danuar) 
16, 1991 Loglrtirs Management Institute. Contractor Svpparr Dvrlng Operation 
Desert Shield Srarrn bnefirg slides, Lieutenant General hlearr ! l o  May 19938 Ion 
file w t h  Office a i  t h e  Depuli C h i d  of Stafi  im Loglmra,  Director a i  Plane a r d  
Operations. DALO-PLP Knifed States Arm?. Pen!aran ' h e re ina im Contractor 
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ties related to U W . ' ' ~ ~ ~  Indeed, every modern court-sanctioned use of 
military tribunals and commissions has been during a declared 
w a r 1 5 6  or military occupation following war.leg 

The power to convene military tribunals stems from the war 
powers and the international law af war,160 and those tribunals are 
authorized to try persons for violations of the law of war'6l Military 
tribunals have not been tested during military operations other 
t h a n  war However, if they derive t h e n  legitimacy from the 
President's war powers and if they are formed to enforce the law of 
war, by definition they are subject to the existence of an "enemy" 
and an ' 'international armed conflict." Without these, arguably 
there is no international law of war to enforce.162 

The military's current operations call for numerous overseas 
deployments that  may not support the use of m h t a r y  tribunals. 
Nation assistance, peacekeeping, humanitarian assistance, disaster 
relief, and security assistance are all listed in t h e h m y ' s  operations 
manua1.163 None of these operations involve "armed conflict," and 
they do not trigger the international law of war. 

It 1s also unlikely that  the United States military will soon 
find itself m a military occupation where It could set up an oecupa. 

a'.Uadarn. 343 U S  at 346 [emphasis added) 
'"Quinn 311 U S  a t  1 (upholding military c ~ m m i a s i ~ n  trial of German ssbo- 

teurs', In re Yarnashita, 327 U S 1 (19461 (uphaldmg military iommiriion trial of 
Jaoaneae General for war enmes). 

I*n.Uadsen. 343 U S  341 [upholding trial of mil lrap n h  by military commie- 
~ e a p a n 8 ~ -  

of governmg an) t a n t o r y  occupmd by the Umted Slates by force of arms " 
a i m  in occupred Germany, The Corn naled that the "Preadent has the 
b d g  
Id at 348 

.'oDuncan v Kahanamokv 321 U S  304 (1946) In Duncon,  the Court UBI 
exammmg the use of manla1 Isw fa tv United Stsres ~wi l ians  in Hawaii during 
World War II .  In narrowing the ~mue. the Court reeomiied the "rell.eatabhihed 

on o w r  [persons1 charged with vialat- 
wllh the recognmd power 01 the mht s ry  

to cry eivil isn~ m tribunals entsbhihsd as a pa* of a temporary m h t a r y  government 
over occupied enemy territory . "See ab0 .Madsen, 343 U S at 341, YumoshLta 
327 U S at 1, Qumn.  317 E S at 1 

supra note 160 see aiaa UC.MJ art 18 (19881 (. caunb-mar- 
t o  my any person r h o  by the low of m r  is subject t o  trial 

emphasis addedl). U C M J  an. 106 11968) ('Any percon who 
actmg BJ B spy ahall be tned by a @nerd  euurt-mar- 

t i d  or by B rnihrary ~ommmmon "1 lernphasa added11 
162The Geneva Canvenfiana of 1949 apply 'to all case5 of declared war or of any 

other armed confl~cf whlch may a r m  between two 01 more'' eratea Geneva POX 
Canventla". "p'n note 9, art 2. Geneva Clnllana Canvenflon, supra "ate 9. art 2. 
The lame lanmage ii found in art 2 of d l  four emventions 

" ~ F M  100.5, suprs 6, ch 13: DLP'T OF A ~ W ,  FUD l i ~ l r u u  inn. 
23, PEACE OPPRlTlOYE 1Dec 1994) [hiremaher FM 100-231 
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tion tribunal :64 Occupatmn "presupposes a hostile invasmn."165 
The invader then "substitutebl its own authority for that  of the 
lepitimate government m the territon. invaded."l66 When a foreign 
nation mites  the United States military into Its terr i tov far peace- 
keeping, humamrarmn assmtmce. or nation aSsistance, the United 
States 1s not a "hostile invader," nor does it seek to replace the exist- 
ing government's authority with its own. 

Additionally, the CBSBE upholding the use of tnbunals  over 
United States citizens not only occurred dunng  declared war or 
occupation, but they also occurred before the Court's deciemn in 
R e d  Prior to R e i d ,  t he  Court w a s  of the  op in ion  t h a t  the 
Constitution had little extraterritorial application 16: If the milltar)- 
attempted to try United States citizens by military tribunal today, it 
is possible that the Court would apply the Reid reasoning and over- 
turn the ConvictionS 166 

Article 18 of the UCMJ also grants courts-martial jurisdiction 
over "my person who by the law of war IS subject to tnal  by a mill. 
tary tribunal."16Q The military 1s more likely to use Article 18 t o  
court.martia1 a civilian than to  go through the process of forming a 
military tribunal If the militan. court-martialed a civilian under 
Article 18, the milita2- courts could read the "law of war" language 
m.4rticle 18 to require a congressionally declared war in accordance 
with Averette.17n To date. Article 18 w m a m  untested. 

As the law stands, the military cannot court-mamd civilians 
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under Article 2(a)(10! in the absence of a declared war. The military 
cannot court-martial ewdians under Article 2(a)(ll) or (12) in peace- 
time because of the Reid line ofcases. Military tribunals may be an 
option, but  a t  best they can only be used during international 
armed conflict to enforce the law of wer.171 There are few federal 
laws that  reach into foreign terntoly, and trial m federal court is 
fraught with practical and legal difficulties. 

111. Why 1s Lack of Jurisdiction a Problem? 

A. The International Trend-Obl~gations to Prosecute 

1. The Genem Conventions and Protocol I-Each of the Geneva 
Conventions requires their signatories "to enact any lemslatian nee- 
essaly to provide effective penal eanetians far persans committing, 
or ordering to be committed, any of the grave breaches of the pre- 
sent Canventmn."l72 Each nation must also search for persons who 
may have committed grave breaches of the conventions and bring 
those persons %before its own courts."li3 If a nation prefers, it may 
allow the person to be tried by another nation. In either event, the 
intent of the Geneva Conventions is clear: the United States must 
prosecute or extradite any person who has allegedly committed a 
grave breach of the Con~entions.1~4 Pratocal I to the Geneva Con. 
ventions also requires mil i tap commanders to take action against 

L - C f  EIerett & Sillman suom note 34 at  510 The authors theonze that  til- L - C f  EIerett & Sillman supm note 34, at  510 The authors theonze that  til- 
hunali  can he used during peacekeeping and peace-enforcement aperatmni.  
However, the use they advocate LS limited to prosecuting f m w  ns tmnsl~  Note a l m  
that '*mi crimes" 18 B wry narrow c l a ~ d  of crimes under the Geneva Conventions 
Crimes agamf  Unlfed States coalmon-farces personnel or fmndly hoar n a t m  per- 
sonnel do not mnefifufe "war crimes" leg  if a Unlted States e w ~ l m n  shot a Saudi 
ioldier nr Kuraili civilian d u m .  O ~ e r s t i a n  Desert Sfarm. ~t would not be B war 
.. .... . 

lrBGeneva POW Conven t ion .  supio note 9, art 1 2 9 .  The afher  three 
Convention8 contain identical l anpage  Geneva Cmliano Canrention. dvpra note 9. 
am 146, Genew Shmrrecked Convention. B Y D ~  nafe 9. art 50, Genei,a Wounded 
Camenllo". bug" naie 9. a* 49 

1.9See Geneva Con\,entmns at articlei cted Q U D ~  note 172 Grave breaches are 
affenrer such 8 8  murder, torture. wrlliul aaiault, depriving a POW or a c i 4 m  a i  B 
far fnal. and unlariul deportation UP transfer a i  c m i ~ a n s  srs. e g, &new Pow 
Con\entlon. supra note 9. art 130, Geneva Civilians Camention, mpm note 9. art 
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persons ''under their  command and othei persons under their 
control" uho violate the Geneva Conventions or Protocol I 175 

When the Senate ratified the Geneva Conventions in 1956, the 
Department of Justice informed the Senators that the requirement 
to enact iegislation "can be met b5- existing legislation enacted b) 
the Federal Government within its constitutional powers ''176 The 
powers listed were the power to "define and punish , offenses 
against the l a a  of natlon8,"li- and the power "to make rules for the 
government and regulation of the land and naval forces ''176 

Presumabls, the Department of Justice W B S  relying on the 
UCMJ to fulfill the United States obligations under the Geneva 
Conventions. After all, in 1955 the military could court-martial 
civilians accompanying the forces. and the UCSlJ does cnmmali2e 
most, if not all ,  of the Geneva Convention grave breaches.':s 
Currently, the Reid cases and A~erettelsO have foreclosed most 
courte.martial of civilians in  the absence of a declared w a r .  
Furthermore, without a declared war, Reid and ALerette may pre- 
vent the miiitaq fmm usmg militav tribunals or courts-martial to 
prosecute United States civilians for war crimes as provided in 
UChlJht ic le  18. 

The United States takes the position that  civhans accompany- 
ing I ts  armed force receive protection unde r  the Geneva 
Conventmns 8% m~soners of war.'al and commanders are instructed 

here The Cnifed Stater has not yet ratified Pmlocol I In 1993. the United Stales 

(19E5' 
1 . X  S Coys t ,  art 1. 6 8 e l  10 
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to provide those cwlians with Geneva Convention identification 
cards.182 Consequently, the United States could find itself in an 
e m b a r r a s s i n g  in t e rna t iona l  incident .  demanding Geneva 
Convention protections for civilians, while a t  the same time not tak- 
ing the appropriate steps to ensure that  it can comply with the 
Conventions' requirements with respect to controlling these same 
civilians. Granted, the Geneva Conventions allow the United States 
to turn the offenders over to a third signatory s ta te  for tria1.183 
However, the problem of choosing another "appropnate" country 
could create an international incident of its own. 

2. Other Internattonal Obligatrons to Prosecute-Recent 
world events  are accelerat ing the  pace af UN deployments .  
Multinational deployments with a multitude of missions are the  
order of the day. As the UN and the  world community move to bring 
order to troubled nations, there is a corresponding trend to bring 
the law and criminal responsibility to transgressing individuals. 

This section outlines some of the international agreements 
that  seek to increase individual responsibility. Each agreement calls 
for nation-states to prosecute transgressors or to turn them over to 
a party who will prosecute. Each agreement or proposal 1s more far. 
reaching than the last. 

a. Internationally Protected Persons-The Convention on the 
Prevention and Punishment of Crimes Against Internationally 
Protected Persons is a 1973 multilateral agreement that  provides 
for the protection of heads of state, ministers of foreign affairs, and 
diplomatic personnel.lB4 Under its terms, States must enact legisla- 
tion to criminalize any attack or threat on protected persons or an 

correspondents. supply contractors Ietc 1 [ r h o ]  have received authorirafian from 
the armed fames whreh they sacompan)'. are treated as POVv'8 if captured The para- 
graph goes on 10 require tha t  fheae persons be Issued Geneva ID carda Srr also 
Srephen R Sarnoeki. The Sfafvs Vndw lnlemnfmnal La= of C i ~ i l i o n  Persons 
Srriing wrth or Accompanying h m a d  Forre8 zn the Field. ARw Lw, Dee 1994, at 
29, Memorandum Ofice of The Judge Advocate General, DAJA.KL, LO Deputy Chief 
of Staff for Laglnties. cubject Contractor Personnel in Contingenw Omration&. oar8 
lb (25 Mar 1992) 

LdZDEP'I OF D E T n S E  DIRECTliT 1404 10, EXERGINCYESSINTUL (E-E) DOD D.S 
CITIZEX CIVILIAN EMPLOTEEJ, para D3 lApr 10, 19921 [heremalrer DOD Dir 
1404 101 

laSS~e, e g  . Geneva POW Canventmn, s u p n  note 9, art 129 See also LEVIE. 
m p r a  note 179 When the Iniematianal Cammiftee af the Red C r o ~ a  inquired about 
the United States ability to probecute nalatorr, the Amencan Red Croie answered 
that 'I" the unlikely event that a pereon might not be pumshable because 01 a 
lack afiuriadiction r t  LS the U S  Government's ~ p m m  that such pereon could be 
turned O I ~ T  to  another Inafionl "Id sf 231 

1"Prevention and Punishment of Cnmea Against Internationally Protected 
Persons, Including Diplomatic Agents. opened ,far signature Dec 14. 1973, 28 U S  T. 
1975, art 1. (entered into lorce 1977: ratified by the United S t a k e  1976). 
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their "official premises," "private accommodation." or ''means of 

States must not only provide forprmdictmn over these offenses 
when they are committed an the state's terntor); but they must also 
provide for jurisdiction "when the alleged offender is a national of 
that  State."186 In several other provmons, the agreement requires 
states to either prosecute the offenders "without exception whatsaev- 
er and without undue delay" or extradite them to another state for 

In accordance with the agreement, Congress cnminalized 
attacks on internationally protected persons ~ ~ ~ h ~ ~ ~ ~ t ~ ~ i ~ t i ~ ~ l l y ,  
Congress provided for jurisdiction over any person 'present within 
the United States. irrespective of the place where the offense w a s  
committed or the nationality of the victim or the alleged offend- 
er.'1186 Thus, we see that Congress appreciates its ability to e x m m  
extraterritorial jurisdiction in accordance with its treat? obliga- 
tions. 

b Protection of C.Y Peacekeepers-In December 1994, the 
C N  adapted the Convention on the Safety of United Kations and 
Associated Personnel.  and opened i t  for i ignature . l69 The 
Convention addresaes many of the peacekeeping issues that fall out- 
side of the customary law of war and the Geneva Conventions. For 
example, LL addresses the status of captured UN peacekeepmg per- 
~ o n n e l ' ~ ~  and crime8 committed against those personnel 151 The 
Convention requires every signatory s ta te  to c r i m m a l m  certain 
offenses against UN peacekeepers, aueh as murder, assault. and kid. 
napping.1" States must also establish jurisdiction over their nation- 
als who commit any of the listed offenses.193 Any State that fails to 
establish or exercise its jurisdiction must extradite the alleged offend- 
er to B state that hasjurisdiction to try the affender.194 

The United States signed the Peacekeepers Convention in 

transpart 

proseeut,on 18- 

X s K S  Protection of Peacekeepers Cornention, ~ u p i a  nure 9 
W d  art 8 
islid art 9 
I'*ld 

.Wd See alae id an I! I"% the extent that the crime6 aet out ~n article 9 SIP 
not extraditable aiieneec m an) exrradmon treat) exlrtlnp betueen Prates Parnes 
the? ahall be deemed to be included as such therein "I 

.wd art in,  4 
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December 1994.196 However, the President will not present it to the 
Senate for ratification until the executive branch completes its arti- 
cle-by-article analysis and drafts implementing l e g ~ s l a t i o n . ~ ~ ~  

c. International Trtbunal for  Yugog~slauia-In 1993, the UN 
formed an international tribunal "for the prosecution of persons 
reeponeible far serious violations of international humanitarian law 
committed in the territory of the former Yugaslavm"19' The tri. 
bund has the power to prosecute persons for grave breaches of the 
Geneva Conventions,l9a for violations of the customaly laws of war, 
and for genocide and crimes against humamty.199 Collectively, these 
powers reach B full range ofcrimes, to include murder. rape, aggra- 
vated assault, destruction of property, and plunder of public OF pri- 

The Statute af the International Tribunal provides for concur. 
rent national and international jurisdiction and for the application 
of double jeopardy principles.201 However, the statute explicitly pro- 
vides for the tnbunal to have "primacy over natmnal court~."202 The 
procedural rules instruct the prosecutor to request junsdiction from 
a national court if it appears that the national proceedings are not 
impartial, if the investigation or proceedings are "designed to shield 
the accused from international criminal responsibility." or i f  a 
nation is not "ddigently" prosecuting the case.203 

Obviously, if a nation cannot t ry  an offender because that  
nation lacks jurisdiction, the tnbunal will request that the offender 
be surrendered to its jurisdiction. The tribunal has no mechanism to 
force the surrender; however, Rule 11 instructs the tribunal to 
report any denial to the UN Security Cauncil.2o4 

"ate property.200 

(Fob. ?%?~%~e?%%~ ~ ~ ~ ~ ~ r ~ ~ ~ ~ ~ . * ~ ~ ~ ~ ~ ~ ~ ~ i ~ ~ ~ " ~ ~ ~ ~ ~ ~  
that the United Stater signed the Convenfian on Dec 19, 1994). 

-Welephone lnteli iew wlth Lieutenant Colanel Steven J Lepper. Deputy 
Legal Counael to the Chairman of the Joint Chiefs of Safi (Mar 22, 1998,. 

~WInt'l 'Inbunel for Yugooalavis. aupm note 11 
lBAFor 8 discuaiion uf grave breaches. m e  supra n ~ f e  l i 3  
"81nt'l Tribunal Car Yugoilavla. supra note 11, ieppnnted ~n 32 I L M 1189, 

*orid 
mid ani 9 #a 10, st 1994-9s 
m l d  an 9. at 1194. The tnbunal 18 authanied Lo request pnmawylunadietmn 

( B T ~  9). and 6 t a w  must transfer an accused fo the fnbunal upon ~ t e  request (art 29) 
* ~ ~ i n c a r n ~ l ~ o ~ i  Tnbunoi /or  the Piosrcuiran aiPersona Respanszhlr {or Serious 

Violofians of Intrinafionol H u m m i l m a n  Lou Committed m the Terrataw o/  the 
Farmer Yugosiaria Saner I991 Rules of Procedure and Eutdmce Ruls 9 u N Doc. 
IT 32 (19941. rrpnnnd m 33 I L M 484 119941 The rules were adapted Fbbniaw 11, 
1994, and enrered ~ n t a  force on .Maroh 14, 1994 

1192-1194 [all mbieqvent clte8 to  I L M paglnatlanl 

20.id rule 11. 
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There is no way to predict haw Congress, the President, or the 
American public mould react to the passibhtj- of turning a United 
States citizen over t o  an international tribunal The response would 
probably depend on the facts af the offense. If t he  offense 1% a 
heinous crime without any apparent justification, perhaps there 
will be l i t t le concern. If t he  facts are more controversial, t h e  
response could be quite different Far example, a murder charge 
could turn on a disputed c l am of self-defense. on an interpretation 
of the rules of engagement. or on a claim of superior orders 

In either case, the Specter of the United States being "forced' 
to surrender a portion of Its sovereign rights to an international tri- 
bunal will not sit well a n  the American psyche. When the cauae of 
that surrender is a simple failure to pass appropriate le&latmn, 
the prospect LE even more unsettling 

d Future Znternetional TrLbi/nals-International tribunals 
will continue to play a sigmficant and eve7 increasing role In Inter- 
national relations. For example. a t  the same time the UN formed 
the International Tnbunal for the former Yugoslavia, It ivab farming 
a t  least two other tribunals. the International Trnbunal for Rwanda, 
and B standing International Criminal Tribunal 

The U N  Secur i ty  Counci l  established the In t e rna t iona l  
'hbunal  for Rwanda in Sovember 1994 205 L?lile the Raanda tn-  
b u n d  1s very ~ ~ r n i l a r  to rhe tribunal far the former Yugoslavia. IC 
has the additional mandate to prosecute any ' ' s ~ ~ ~ o u s  vmlations" of 
common .Article 3 of the Geneva Conventions 206 The Rwandan tn-  
b u n d  has approximately the same juri8dietional prov~sions as the 
tribunal far Yugoslavia 207 The intent of the Rwandan tribunal 
statute 1s clear no person should escape punishment for criminal 
acts. With the Rwanda tribunal, we see the added d i m e n m n  of 
enforcement of common Article 3 of the Geneva Conventmns--a con- 
firmation of the trend for ever increasing cnmmal responsibility. 
even in noninternational conflicts 

The UN is also working on an mternational, standing tnbunal. 
The prospect of farming B standing international criminal tribunal 
has been an issue since 1945; however, the ~ T O C B E S  was atalled by 

2125 C Re: 955. SCOR. 3453d mtg U N Doc SRes955 ,19941. ieprinted zn 
L'nilrd S a t i o n s  S e c u r $ $  Council  R a s a l u l i o n  955 '1991, E a t o b i i s h r n g  t h e  
lnlrrnaiional Prtbunal for Ru,onda, 33 I L Z l  1598 1600 119948 [hereinafter l n l l  
Tnbunal for Ruandal The ~fatule governing the tribunal IS annexed t o  the Secunf) 
Council Resalurion 

*Ctld art 4 The p m v m m s  o f i r t l c l e  3 are common t o  ell four G e n e i a  
C o m e n t m s  of 1949, the) s i t  basic humanitarian standards Common a m d e  3 
applies [ijn the c a ~ e  of armed conflict not of an mternananal character '  See. e g  
Geneia C n h a n s  Comenuon. supm nore 9 a n  3 

 sei Inf I Tnbunal far Rwanda, supra note 205 BRC 5-9 
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Cold War politic5.208 Now that the Cold Waar has ended, the UN ib 
again pushing for a standing international tribunal 

Along with the draft statute for the International Criminal 
Tribunal, the UN International Law Commission drafted a Code of 
Crimes Against the Peace and Security of Mankmd.209 Under the 
draft code, if an alleged perpetrator 1s found in a state, that State 
"shall either try or extradite him"2l0 For extradition, a state "shall 
give special consideration" to the state where the crime wab com- 
mitted.211 

There are those, no doubt, who think the United States should 
subject its cxtizens to these international tribunals If the United 
States expects other nations to do SO.  This article does not take B 

etand on the political wisdom of that  argument. However, the  
United States should be in a position to make that  decision based on 
the facts of the case. 

Unless Congress passes legislation to give the United States 
jurisdiction over Its citizens, the United States has only two options: 
turn those citizens over to an international tribunal, or let them 
escape punishment altogether.212 With these options, world opinion 
could effectively force the United States  into accepting the tri- 
bunal'e jurisdiction. regardless of the circumstances of the alleged 
offense. 

E. Who ere the C ~ d a n s  Aecompanyng the F o r d  

There are at  least three type8 of civilians accompanying the 
armed forces (1) family members; (2) civilians hired directly by the 
militaly; and (3) cwilians who are providing services pursuant to a 
contract with the mili~ary.~13 

IWamaa CraKford, The ILC'a Dm/t S l a i v l ~  /or  an Inlirnalionaf Crimmai 
l h b u n n l ,  88 A\l J INT'L L 140, 141 119941 

SYsRrport o/ the In t~ inof i~na i  Law Cornrn~ss~on, 43d Sese , 29 April-19 July 
1991, 46th Sees,  Supp INo 10). U N Doc A46 10, reprinted ZR CouMreTaRlEs ON 
THE I~TERNATTIOIAL LAW C O \ I M I E ~ Y ' S  1991 D m r ~  CODE OF C R ~ M E S  AGAIVST THE 
PEICEA\I\O S E C U R l N O s  hlmYIAD (M Chenf Bssalounled , 19931 

ZlOId art 6 
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1 .  Fornil>' .Members-During peacetime, famil, members 
accompany the armed forces in numerous countries throughout the 
world, to include German>-, Itd), Turkey England, Korea, Japan. 
and Panama However, as the United States reduces the number of 
troops stationed overseas, the number of family members decreases 
accordmgly.214 

The Reid cases closed the door to court-martial junsdiction 
over family members dunng peacetime.2l5 The United States could 
extend federal court jurmdictmn aver family members o ~ e r i e a s  
however, despite repeated atternprs, Congress has not passed appra- 
pnate l ep l a t ion  216 

2. Employes  and Contractors-The Army ha8 two tl-pes af 
c ~ v h a n  employees accompangmg the force (1) Department of the 
Army Cmhans  (DACs) whom the Army hires direct]?, and (2) con. 
tractor personnel. who work far companies that have contracted 
with the government to provide ~ e r n c e s .  These civilians are a t  vir- 
tually evely m h t a q -  post overseas, where they perform a variety of 
tasks from maintaining highly technical weapons systems to writ- 
mg software 

Dunng  Operation Desert Shield. the military deployed 800 
contractor personnel and 450 DACs to the Persian Gulf Dunng 
Desert Storm, these numbers increased to  950 contractor personnel 
and 750 DACs.218 Thirtyfour contractor personnel even crossed the 
Iraqi border dunng the ground offensive 219 Contractors maintained 
highly technical weapons systems such as Apache helicopters, 
Bradley Fighting Vehicles, AbramE tanks. laser target designators, 
multiple launch rocket systems, and Patnot mi8siles.220 

Department of t he  Army Civilians also repaired military 
equipment, weapons, and cammumcatmns systems In addinon. 
they performed vital lo&ies mmmns. Army civilians "sped up the 
process of getting parts and other support from 60 logmics agencies 
at Army installations worldwide."221 

When the military again deployed troops to the Persian Gulf in 

IlIFrarn 1989 t o  1996 t he  Arm) w i l l  deereaie 1x9 troops ~n Europe from 

?I 'Lr  Reid v Coven. 354 US 1 # 1 9 S i l ,  lOnsella \ Singleron, 361 D S 231 

? W e e  bills cited w m o  note 2 
"Canfractar Support aupia nore 153 
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the fall of 1994 for Operation Vigilant Warnor, at least 160 DACs 
deployed with the troap6.222 During that  Same time, nearly 100 
DACs deployed to Haiti with the United States military223 

In McElrqv and Gnsham, the Supreme Court deelded that for 
prisdictianal purposes, civilian employees were the same ab family 
members; during peacetime they could not be t n e d  by court. 
martial 224 Then, In 1970, the military court held that UCMJArticle 
2 "time of war'' jurisdiction only applies if Congress declares war.226 
As with family members, Congress could Yest federal courts with 
jurisdiction over these civilians. Congress and the President could 
also exercise their constitutional war powers to b n n g  civilians 
deployed on military operations under court-martial jurisdiction. 

C. Changes ~n Amerrcan Mditnry Doetrme 

The  p a s t  five y e a r s  have brought  g rea t  changes to  the  
American military, The force is smaller. It tends to  be stationed in 
t he  United S ta t e s .  a n d  t h e n  deployed where It is  needed. 
Deployments have increased in both number and variety. In short, 
numbers ,  force s t ructure ,  and mission requirements  have all 
changed. However, the extraterritorial jurisdiction debate is much 
the same: it focuses an traditional armed conflicts or large overseas 
military bases 

1. A Smailer, United States Based MziLtaq-In 1989, the Army 
had 770,000 active duty soldiers and 403,000 civilian emplayees.225 
By 1995, those numbers were down to 510,000 and 270,000, respec- 
tively.227 The Army expects to reach its final downsizing m 1996, 
with 495,000 mldiers.2Z8 The civilian farce is expected to reach its 
final downsizing in 2001, to the level of 233,000 persannel.229 

Much of this force reduction occurred in  E u r a ~ e  From a Cold 

9"Teiephone Interview with Mqlor Damel bl W l s i  Ofice of the Deputy Chlef 

*laid 
ZZ'McEbay v. Guaherdo, 361 U S  281 119601, Gnsham Y Hagan. 361 0 s 278 

of Staff for Personnel, Headquarters. Army M a t e n e l  Command lMar 1 3 , 1 9 9 ~ ~  

119601 
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War high of 858 1netallatmns~3o and 216.000 soldiers231 in Europe, 
the Army LS moving toward a total of 277 mstsllation5232 and 65.000 
soldiers233 in Europe by 1999.23' In the Army's terminology, the 
.Army is moving from a large. "forivard deployed" Army wlth almost 
thirty-two percent of the farce in Europe, to a smaller. "power pro- 
jection" Army with over seventy.fi\e percent of the force in the 
United States.236 These changes in farce m z e  and force location cre- 
ate corresponding changes in the military's need for jurisdiction 
over civilians accompanying those farces 

2 Force Prqiectio,i-Farce projection doctrine 1s the new COP 
nerstone of t he  military's post-Cold War strategy This section 
describes force projection doctrine and the subcategor). of force pra- 
jection lagmtici--an area manned largely by cmlians. 

a. Force Projection Doctrine-Under the United States Cold 
War strate=, the military permanently stationed large numbers of 
military forces overseas 236 primarily in Europe. As part of that per- 
manent stationing arrangement. Amencan military and av1lian 
personnel are covered by detailed s t a t u  of forces agreements 

The Army's new doctrine calls for a much smaller overseas 
presence Under force projection doctrine, the .Army's goal is to move 

ted States to any country in the world 
51on in twelve days 236 .A light division 

would put approxmmtely 10.500 soldiers and supPoit personnel in B 

foreign country in less than two weeks 

These rapid deployments into foreign nations for operations 
ather than war create new twists in the legal status of those forces 
while they are in a foreign country Quite simply, SOFAS and mill- 
tary law have not kept pace u i th  current military operations 
Without a traditional military operation and without the time to 

( ~ 0 ~ ~ ~ 1 . ~ 3 7  
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negotiate a SOFA, operational lawyers are literally making it up 86 

they go along.239 

b. Force Projecrron Logistics-The modern American army 
consumes a tremendous amount of supplies and services. For exam- 
ple, during the l@@-haur  ground offensive in Operation Desert 
Storm, "a single division consumed 2 4 million gallons of fuel trans- 
ported on 475 5,000-gallan tanker~."~'0 Clearly, laflstics are key to 
successful force projection. The Army's new Logistic Support  
Elements (LSEs) were farmed to meet this growing logistical need 
in aperations throughout the world 

The concept of LSEs goes far beyond j u t  supplying fuel. 
Logistic Support Elements provide aviation and vehicle repair, mis- 
sile maintenance, test measurement, and diagnostic equipment 
They mamtam software systems, provide assistance in  science and 
technology, and provide contracting support.241 

In early 1994, the Army leadership approved the LSE concept 
plan.242 The LSE proposal listed only one majar disadvantage. the 
"ramifications of deploying civilians to a combat area."243 Under the 
approved LSE concept, the Army identified 1276 personnel to 
deploy with the LSE as needed.24' The majority of those personnel 
are mvilians.245 

Under Department of Defense guidance, the Army must code 
civilian personnel in "deployable" positions as "emergency essen- 
tiaIY'246 As the terminology implies, emergency essential civilians 

- . ... 
ca&pt plad and ordered i t s  implementation 

***Id 
%rid 
%Ion .M Sehandelmeier The h#istzrs Suppart E l r m m l ,  ARW L ~ ~ S T I I U ~ .  

July-Aug 1954. at  15. Message. Army Material Command. Operatiam Support 
Directorate 11015002 Feb 941, subject Laesiics Suppart Element (LSE) [hereinafter 
LSE message1 

W d .  See 0180 .AMC CNLUN D E P L O ~ E I T  GUIDE. mpra  note 181. at 7 ('??%en 
fully deployed. the LSE i d 1  have limited depot capability canaisting af approxirnste. 
Iy 1300 personnel. rhe mqonfy  being eiwlisns " i  

*%'LSE Mensage. e u p m  note 244 
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are those civilians who are critical to the military mission 247 The 
military must train emergencg essential civilians in the law of war 
and the UCMJ 248 Before emergency essential cirilians deploy m t h  
the force, the military must issue them appropriate equ1pment24~ 
and a Geneva Canwntmn identification card 260 !$%\hen the)- deploy. 
they receive danger pay 251 The theater commander can also decide 
whether to give them sidearme and weapons training for their per- 
sonal defeense.2j2 

Understandably, commanders are reluctant t o  arm civilians 
This reluctance IS caused in part  by their lack of jurisdictmn over 
these The Army'a civilian deployment handbook states 
that  civilians are not subject to the UCMJ except in a declared 
war 264 Rather, they are aubject to the "normal administrative disci- 
plinary procedures," such as suspension or dismissal 253 In other 
words. I f  a deployed civilian murders someone with a weapon issued 
by the Umted States Army, the only thing the commander can do 18 
suspend him from work and start removal proceedings 266 

The military could also turn that  civilian aver t o  the  host 
nation for prosecution However, in many recent deplojmenta. that 
would not be a viable option. In  an armed conflict such as Operation 
Desert Storm, when civilians crossed the border Into Iraq, Iraq 
became the "host nation " Obviously, the United States will not turn 

._ . .. 

' DOD Dm 1404 10. supra note 162 para 9c 

Telephone intervie* w t h  Calonel John  D Altenburg J r  . Sraff Judge 
oms  Corps and Fort Bragg 'hlar 23,  1995, According to  Colonel  

.Ahenburg. eammanderh are a l i ~  concerned abaut their ability to  verify that ciiilihn~ 
w e  appmpnatel) trained on rhe ueapans and on the d e s  of enga~emenr  

2s.MlC CRILIAY D E P L O ~ ~ E Y T  GLIDI. supra nare 161. sf 35 As dmuaced sup 
note 169.71 and aecampanyine r e s  UCMJ art 18 119868 grants court-mamal jur 
diction over "any person who b) the lsw of war IS subject fa m a l  b\ a milifan. f 
bunel" Canbequently, the M I C  CWILIO D ~ P L O ~ I E ~ T  GLIDE mas not be entirely 
accuratethe m ~ l s s n .  m y  be able t o  c o u l f - m a ~ ~ ~ d  a c ~ ~ i h a n  m iome c~rcumaiance 
short of B declared UBI 
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a United States citizen over to the enemy for trial.26' Even in situa- 
tionb where there 18 no "enemy," such a6 in Haiti and Rwanda, the 
host nation may not have B functioning court Bystem to conduct a 
trial 

During Operations Desert Shield and Desert Storm, almost 
1600 cmlmns were deployed to Saudi Arabia.266 \\'h~le Saudi Arabia 
LB a friendly host nation with B functioning court system, it operates 
under Islamic law. Many of the punishments under Islamic law, such 
as severing of hands and stamng to death, are abhorrent to mast 
Americans. Under Islamic law, if B person is found guilty of murder, 
the victim's family can demand the murderer's execution.2jg 

One need only look back to the recent case of the American 
youth who was caned in Singapare to understand the reaction af the 
Amencan public to these types of punishment.260 A murder or theft 
tnal  in an Islamic country during a military deployment could have 
two added dimensions that the Singapore case was missing: (1) the  
punishment could be much more cmel and severe; and (2) the pun- 
ishment would be meted out on a citizen whom the United States 
sent on an official mission, rather than on a citizen who chose to go 
to the country for his own purposes. 

3. Operations Other Than War-Operations other than war 
create new problems for military lawyers. The Geneva Conventions 
contain the  main body of t he  law of war. Unfortunately, t he  
Conventions were written in 1949 to regulate the conduct of tradi- 
tional international armed eanflicts.261 

Current joint military doctrine lists seven "military operations 
other than war not involving the use or threat of force". humamtari- 
an mmbtance; nation assistance; support to counter drug opera- 
tions; arms control; support to cmd authorities, evacuation of non- 
combatants; and pea~ekeeping.26~ By definition, these are not com- 

. . "  
Sa*Garc~a, m p m  note 7 ,  at 10 
*j*Steven J Lepper, A Primer on Foreign Crimrnaf Jerisdxtion, 1994 A F L 

Rev 169. 181. 
9loSrt. e g , Crime ond Punishment Should Amonco be .More Laha Smgapore? 

X ~ I . S W E K . A ~ I  18, 1994, a t  16 
Z8lGeneva Convention&. 8upra note 9 Cnder .An& 2 ,  the Conventions apply 

''to all cases of declared war 01 af any ather armed conflict which ma" arme between 

C0ll"e"flO"i. 
ri2Jomt Chiefs of Srslf. Puhlication 3.07. Joint Doctrine far M ~ l i t e r y  

Operations Other than Uar 11994) [ h y n d t e r  Jam1 Pub 3-07] "[Tlhese operations 
b) definamn do not ~nvelve combat. . Id.  at 1.10 
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bat operations.z03 Add t o  these at  least SIX operations other than 
war that do involve "the use or threat of force". deterrence missions, 
peace enforcement. counter-terrorism; enforcement of sanctions. 
support to insurgencies and counterinsurgencies: and evacuation of 
noncomhatants.261 

An operation other than war can take the form of any of the 
thirteen operations listed above; it can be a combination of two or 
more of those operations; or It can be an operation other than war in 
conjunction with a traditional armed conflict 266 Thus. a single mill- 
t a n  "operation" can contain a peace enforcement operation along 
with a humanitarian ametanee operation 266 For the peace enforce- 
ment operation, the Geneva Conventions and the law of war will 
apply. For the humanitarian assistance operation, the law of war 
will not apply. and a t  best, only common article 3 of the Geneva 
Conventions will apply 26' 

Aside from the isme of when the mhtary  le under the ''la\$ of 
war," these composite operations create B multitude of other legal 
problems, such BS the status of the force, rules of engagement, secm 
m y  assistance. and fiscal law distmctions The operation should not 
be further complicated by issues of personal jurisdiction over civil- 
ians accompanying the force 

If the military has jurisdiction only over mv~hans accompany- 
mg the farce during  armed conflict?263 jurisdictional distinctions 
will be based on subtle differences in m1ssmn description. Far civil- 
i a n ~  performing combat service support m a theater of mixed opera- 
tions, the military may not be able t o  distinguish which mis~ion 
those civilians are eupporting at  any p e n  time 

D Constraints on the LInited States Ability to Xqo t io te  . V u  Status 
of Forces Agreements 

Force projection and operations other than war affect the types 
of SOFAS that the m d i t a a  can negotiate. Accordingly, this seetion 
focuses an hau the lack af juriadicnan mer civilians constrains the 
United States abilitr to nemtiate new SOFAS. and on how it con- 

*Wamt Pub 3-07,  supra note 2 6 2 ,  at 1-11 
l lSar Geneva Comenfmns. supra note 9. a r t  3 Ilitmg basic humamfanan  

?iiSee diacuiaron aipropaied change t o  UChIJ a* 2. ~ u p r a  notes 149.52 ard 
prmeiplei that apply during nan-internafmnal armed eonfllcra~ 

accompanim% text 
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strains the United States ability to maneuve7 within the bounds of 
an agreement once it 1s negotiated. 

I .  Foreign Criminal Jur i sd i c t ion  and Status of Forces 
Agreements-In 1812, in the w e e  of the Schooner Exchange, Chief 
Justice Marshall laid out a succinct expression of the general mle of 
sovereign jurisdiction. "The jurisdiction of the nation within its awn 
territory is neces8anly exclusn~e and absolute. It is susceptible of no 
limitation not imposed by itself."269 

Over the  years, several theories of military jurisdiction have 
evolved to deal with this general rule that a fareign nation has the 
right to exercise exeluswe jurisdiction within its own borders. Some 
of these theones are based on reality-when a hostile force enters 
and captures terntory in B nation, that nation 1s no longer in a posi- 
tion to exercise jurisdiction over that  captured terntory.2'0 Other 
theories reeogmze the general rule and deal with it8 effects through 
negotiated international agreements. 

When United States farces enter a foreign country during an 
m e d  conflict, the law of war allows the Umted States to apply the 
' law of the flag." That is, the United States force applies its o w n  law to 
Its own personnel.271 If the United States force stay8 m a country it 
becomes an occupying force, and again, the force applies its own laws 
ta its forces and possibly ta the territory it oempies.272 However, 9 a 
United States farce enters a friendly foreign nation with that nation's 
consent, the United States f o m  is subject to foreign jurisdiction d e s s  
the United States negotiates an agreement with the host natian.273 
These agreements normally take the form of SOFAS. 

269Schmner Exchange Y Eil'Faddm, 11 U S  (7 Cr 
S-OSer Coleman v. Tennessee, 97 U S  509 1187 

between two countries negathes the possibility ofjur 
tribunals of the m e  COUOIW o ~ e r  persons engaged ~n . . . h i d e  from this want ofjunadmmn. there would 
abburd ~n ~ e r m i t t i n s  an officer or baldier of an invadins armv to be tried bu hie 

unless the farce consent% t0 the jurisdiction 
*;iSee YCM, supra note 26. R C 21 201ld) d iseussm It  le interesnng t o  note 

that ID the Sehwnii Exihanp  esse, the C o w  held that under customary ~nfe rna -  
t m a l  Ian ID 1612, I f  a fnendly farce entered the territory of a friendly country those 
farces are entitled to B form of m\$reign ~mmund>,  or "free passage: that " m q h e a  a 
w ~ i v e r  of all jvrrsdictian over the troops d w m g  their passage " Schooner Exchange. 
11 US. at 139. 40. However, by 196i the Supreme Court WBB citing the Schooner 
Exchange to  uphold Jspan'sjunrdicfmn over a United States soldier, under the fhro. 
w that B s w e r e i ~  nation has exclusive )unsdietmn within i t a  borders unless ~t 
w a w e  that junsdietmn. Whm Y G i r d  364 U S at 529 See also Lepper. wpra 
note 269, at  170-71. 
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Status of farces agreements are bilateral or multilateral Inter- 
national agreements regarding the legal status of the forces ahi le  
they are in a foreign country These agreements apply to the mill. 
tar? and to civilian members of the force. and ma? a150 q p l x  t o  
family members accompanying the force 2% 

Whenever possible, the United States negotiates SOFAS with 
friendly host nations The United States  has detailed. mature  
agreements in effect for forces stationed in all N.4TO countries. in 
Korea, and in Japan.2:5 For political or practical T ~ B S O ~ F ,  however. 
the United States cannot always negotiate a comprehensive agree- 
ment. For example, United States troops have been in Saudi.4rabia 
since the 19308, yet the United States still doe8 not have a formal 
SOFA with the Kingdom of Saudi Arabia 276 Consequently, the 
United Stater resolves status of forces ISSUBS in Saudi Arabia by 
stretching existing small rniieion agreements and by resorting to 
custom and negotiation 2 7 7  

2. .Tew SOFAS and S e w  Issues-United States troops increas- 
ingly work under United Nations SOFAszie or under vague agree- 
ments like those in Saudi Arabia.279 Force projection and operations 
other than war may also hinder the military's ability to negotiate 
new ameements. 

' P e e  SOFAS cited supra note 274 
1'SBBradu ~ i m m  note 239 at 14 
l r l d  and uthonnes cited therein 
zrrSei ON Model SO€.%. suupm nore 274 Note,  haweier. that the model SOFA 

x i e l f  has no legall) binding effect It  is  exactly what >Le name ~mplles B model i losr 
UN S O F S  fallou the model ver? closely, howeier See, e g ,  Agreement Between the 
Government of Babnia and Herrepvlna and the United Nations on the Statui of the 
United Nations Protection Force I" Boima and Herieparina rhlsy 15, 1993 , 
Agreement Between the United Sations and the Gaiernment a i  Haiti on the Statue 
o f t h e  United Nafiana Mission ID Haiti ,Feb 1995. unsigned draitl ,bath SOFA8 on 
FilevirhrheCLLVOI 

T ' S ~ r g m a r a l l ~  Brady aupra note 239 
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In many cases, the military simply does not have an apportu- 
nity to negotiate an agreement before forces are on the ground 280 In 
some instances, like in Haiti, the United States enters a nation in 
transition or turmoil and must choose with whom it will negoti- 
ate.281 In other countries, like Somalia, there mag not be a govern- 
ment t ha t  1s capable of concluding an agreement 23% Under a 
mature SOFA, the rules are detailed and settled 263 With a vague 
SOFA or with no SOFA at all, the military needs room for ease.bg. 
case negotiation during the operation or deployment. 

Many recent SOF.48 are patterned on the UN Madel SOFA,2@4 
which is much shorter and less detailed than the NATO SOFA. The 
UN Model SOFA also relies heavily on the Convention an  the 
Privileges and Immunities of the United h'ations.2@6 Essentially, the 
Convention grants diplomatic immunity to Uh' delegates, deputy 
delegates, advisers. technical experts, and secretaries of delega- 
tions,266 and to "experts . . . performing missions for the United 
Nations.'lar 

The UN Model SOFA gives many members of t he  United 
Nations peacekeeping operation this  "diplomatic immunity "286 

Z'Conventlan an the Prirllegea and Immunltles of the United Nslmns. Feb. 
13, 1 9 4 6 , B l U S T  1 4 1 8 , l U A I S  1 5 a n d 9 0 U N T S  32i(corngsndumtavol  11 
lratified by the United States I" 1970) [hereinafter Comenrmn an Pnu~legeb  and 
ImmunltleSl 

*"Id 6 16 .~ 
*b*Zd 5 22 
W J N  Model SOFA, 6 u p m  note 274. para. 4 
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However, personnel who are ''assigned to the military component o f  
the United Nations peace-keeping operation" are not covered by the 
Convention on Privileges and Immumties 26y Therefore. when the 
United States sends military and a v ~ l i a n  personnel on UN peace. 
keeping m1mons, they are covered onls  by the terms of the US 
SOFA 

The criminal jurisdiction provisions of the hladel SOFA are 
strikingly simple when compared to the scheme laid out in the 
S A T 0  SOFA Mditary personnel "are subject to the exclusive juris- 
diction" of their state If a civilian 1s accused of a crime, the U S  
Speaal Representative or UK Commander "shall conduct any neces. 
sary . . inqmry and then agree with the Government whether or 
not criminal proceedings should be inatituted."29~ If they cannot 
reach an agreement, the mue  1s "submitted to a tnbunal of three 
mbitrst0rs."292 

The simplicity of the Model SOFA'S jurmdictmnal scheme cer- 
tainly seems appealing For military personnel, it 18 the beat the 
military could ask for However, becauae the United States does not 
have jurisdiction over its civilians, the U S  SOFA leave8 the United 
States only two choices either (1) turn the civilian over to the host 
nation for prosecution or (2) let the offender go unpunished If the 
United States cannot reach an agreement with the host nation and 
finds Itself in arbitration overjurisdietmn, It 1s in the weakest POESI- 

ble bargaining position. The United States can onlv offer admims- 
t ra tne Sanctions against the civilian 

A case from Saudi Arabia serves to illustrate the weakness of 
America's bargaining position. In 1991, Mr Sands,  B civilian 
employed by the United States Army, was suspected of murdering 
his wife on a military installation in Saudi Arabia.293 The agree- 
menrs in  effect in Saudi Arabia gave primary jurisdiction over 
United S ta t e s  c ~ v ~ l i a n s  to the Kingdom of  S a u d i  Arabia.294 
However. the United States negotiated with Saudi Arabia far juris- 
diction because of concerns over whether Sands would receive a fair 
trial (and concerns over the possible punishments) under Islamic 
law.293 

Sonndly, the United States would have no jurisdiction over 

?~'Conwntmn on Pririlepei and Immunities. m p m  nore 285.  b 27 
*'&Id i 4:'b 
i=-ld i 47'8, 
=Id E§ 4 i l a i ,  53 
1PzEandi Y Colb) 36 hl J 620 I.? C \1 R 19921 
l W r e  Lepper,  upi in note 259. at 161 Brad?. supra note 239 at  16 
ZiJer Lepper z u p m  note 259, st 181 and s m m e s  cited rherem, Sunda, 35 hl J 

at  620 
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civilians such a6 Sands, and therefore the United States would have 
little negotiating power. With Sands, however, the circumstances 
were unique. Sands was retired from the Army and thereby subject 
to court-mama1 junsdiction.2g6 Without some fortuitous circum. 
stance that  allows trial by caurt.martml, such as that in the Sands 
case. the  United States could not promise to prosecute B civilian. 
The United States would then he, m effect, negotiating for Immum- 
ty from prosecution. 

A world power known for ita h u m a n  r ights  advances and 
founded on the pnneiple of the rule of law cannot enter a foreign 
nation for all the right reasons and then demand immunity for its 
citizens far all the w o n g  reasons. If the United States doea not pass 
appropriate  legislation, a single civilian incident could give 
America's enemies a powerful propaganda weapon: the image of 
American bullies with a double s tandard is  not the image the 
United States wants to project. 

In summary, the United States is taking an increasing number 
of emlian personnel into operations other than war These civilians 
are performing critical functions and cannot he replaced by military 
personnel United States policy allows the military to arm these 
civilians. Some SOFAS call for case-by-ease agreement or arbitra- 
tion over jurisdiction if a e d m n  commits an offense. Yet, lack of 
leglslatian deprives the United States of the ability to exercise juris- 
diction o v e ~  the civilians it deploys. 

N. Analysis af Possible Solutions 

Solutions to the jurisdictional problem can take many forms 
and fall into several classifications. Solutions can be classified by 
types of personal jurisdiction For example, junedictian based on 
nationality would cover every United States citizen; jurisdiction 
over all civilians accompanying the force outside of United States 
terntory would cover employees, family members, and contractors; 
and jurisdiction over civilians accompanying the forces d u n n g  
armed conflict or military operations would cover ewlians deployed 
on military operations. 

The solutions can also be classified by type of court For 
instance, the United States can gain jurisdiction by expanding fed- 
eral court jurisdiction, or by expanding court-martial jurisdiction. 

*rUChlJ art 2M41 119881 pro,,dea junedictian mer "Irletired member6 of a 
regular component a i  the armed forces who ere entnled m pay'' The Army court 
relied on United Statee v Oleman. 24 Y J 309 rC Y A 1. crrt denied, 484 U S  976 
(19871 ahich upheld UChW art 2 Ia812). t o  extend eourt-martraljvn~dlctlon over a 
retired Marine who had transferred to the Marine Carps Reberrei  
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In addition, individual solution8 and classifications can be 
mixed B conmtutional amendment to allow trial by court.mamaI. 
federal court jurisdiction baaed on nationality. or any multitude of 
possibilities. Howeier, regardless of the chosen d u t i o n  I t  must 
meet the Supreme Court's concerns as laid out in the R a d  cases 257 

Put rimpl,, the Supreme Court listed four problems in the  
civilian court-martial cases (1) no .Article I11 judges, '2) no grand 
jury Indictment. (31 no tnal bg jury and (4) no war powers exception 
for courts-martial during peacetime A solution can be framed based 
on the war powers issue alone Otherwise, the solution m u s t  
address the firet three mnmtutional ~ b u e s .  

This ~ec t ion  addresses the possible solutions by constitutional 
t m e :  solutions that meet the first three constitutional requirements 
versus a solution based on constitutional war powers. 

A. Federal Court Jiirisdzction 

Federal court jurisdiction can reach every United Stares C X I -  

zen and national. or Congress can limit that junsdietmn in almost 
any way It chooser 298 AS a result, Congress can fashion a complete 
or a partial solution to fill the  jurisdictmnal gaps In this area, 
Congreas is limited only b) its political will and by mternatmnal 
law. 

At  one extreme, Congress can base federal courtjurisdicnon on 
nationality299 Congress ha5 the power to legislate over Amencan 
chzena reading abroad.300 and the Supreme Court has held that a 
citizen can be required to return to the United States and testify 

1924, tuphalding Conyesi's power t o  subject B c ~ r i z e n  rierdmg abroad t o  Lmled 
states 1ncorne t a l  
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under subpaena.3o1 Congress could subject United States citizens to 
criminal penalties for violations of all federal laws or for violations 
a i  only particular pravisians,302 regardless of where those violations 
oeeur.303 

1. Adaantages of Federal Court Jurisdrction-The greatest 
advantage to federal court jurisdiction is that  It meets all of the 
Supreme Court's constitutional concerns. Other advantages vary 
with the scope of the jurisdiction: the more expansive the junsdm- 
tion, the greater the advantage. Jurisdiction based on nationality 
would completely fill the jurisdictional void. Juriediction over all 
persons accompanying the armed forces would fill the  particular 
void left by the Reid cases. 

a Jurisdiction Based on Nationalrfy-Federal court juris- 
diction based on nationality provides the mast comprehensive solu- 
tion to the junsdictional problem It could cover every United States 
national a t  all times' cinlian employees, family members, contrac- 
tor personnel, soldiers, reporters, relief society workers, and even 
United States t oun~ t~ .304  Jurisdiction could not be defeated by a 
soldier's diseharge3oS or by the end of a emlian's emplgment rela- 
tionship Furthermore, it would meet every present or future inter- 
national obligation to prosecute.306 

Aside from its comprehensive nature, this solution also has the 
advantage of evidentiary certainty. The statute would not need a 
complicated triggering mechanism or a list of factors to determme 
whether jurisdiction had attached. The United States could prove 
jurisdiction merely by proving natlanallty. 

"IBlackmer v United States, 234 US. 421 119321 
PYIFor examplea af atatuiei extending federal eoun criminal junsdietian based 

on nationality 01 u m v e r ~ a h t ~  see 18 U S  C.S § 1116 rLau Co.ap. 19941. 18 U S  C.S 
5 2331 ILau. Co-op 1994) 

against internationally protected pereons "irreepectne of the place where the aflense 
wae committed or the narionahty of t h e . .  alleged offender'') 

?OiSee, ' 8  18  U S C S 5 1116 (Law Co-op 1994 

%See m p m  nare 299 ldefinitian af ' " n a t ~ ~ n a l  o f the  United Ststes"1 
3 W i r  Toth v Quarler, 350 U S .  11 119551 lholding that discharged roldlefs 

cannot he eoun.mamaled for crimes committed while on ~ c f w e  dury, m dicta. the 
Court noted that Congesa could praiide for ex-semiemen t o  be tried m federal dis. 
t ne t  court). 

Smillote however. that the Geneva Conventions land many ather t i e m e e )  are 
naf self-ermufmg, that IS. they cannot be enfarced wnhout proper legldat~on t o  cnm- 
m a l n e  the p a w  breaehea Hendel v Artukowe. 601 F Supp 1421 IC D Cal 19851 
Funhermow ab early as 1812. the Supreme Court held that there wi no e m m a n  
Is- federal juri%diefion for erimlnal afienses 'The le@alatwe authonty af the Union 
must first make an act a crime, arm a punishment t o  ~ t ,  and declare the Court that 
shall hauepnsdicfmn of fhs offense " United Starea Y Hudson & Goodwin. 1U U S (7 
Crsnchl 32 11812). Sea d m  U S. Cobs7 art 1. 5 9, c1 3 l p r o h h t m  o n  ex post facto 
laws) 
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This jurisdictional certainty uould be a great advantage dur- 
ing SOFA negotiations It would make the  initial SOFA easier to 
negotiate and draft In addition. the United States would have an 
advantage m any later negotiation or arbitration over indiridual 

b All Cirilians Accornpan)ing the  Force Ommeas-Afrer 
striking dawn court-martial junsdictmn over c~mliane in the Reid 
c a ~ e 3 , ~ ~ ~  the Court indicated that Congress could provide for federal 
courts in the United States to hear the wi l ian  cases.306 Since 1962. 
aeveral Senators and Representatives have unsuccessfullg mtro. 
dueed bills to extend federal court jurisdiction o ~ e r  civilians accom- 
panying the forces 308 

This option shares many of the advantages of jurisdiction 
based on nationality. It  cover^ all classes of civ~hans accompanying 
the armed forces overseas. and the prosecution can easily prove the 
family, employment, or contractual relationship that supports ]una- 
diction In addxion, Congress can grant federal courts jurisdiction 
over any crimes committed by personnel while they are accompany- 
mg the armed force8 In this way, jurisdictmn does not end when the 
person returns to the United States or severs connections with the 
military 310 Federal court jurisdiction over civhane accompanying 
the force also meets most of the United States international obhga- 
tmna to prosecute 

Jurisdiction over all civilians accompanying the forcee would 
fit within the existing framework of the NATO SOFA and similar 
agreements. Like jurisdiction based on nationality, I t  would put rhe 
United States in an excellent negotiating posture for future SOFAS 
The United States could negotiate to takejunsdietmn over a partic- 
ular civilian under a UN SOFA or to take jurisdiction in situations 
like those in the Sands ease in Saudi Arabia 311 

2. Disaduantoges ofFederal Court Jurisdictron--With so many 
obvious advantages, federal court jurisdiction of one kind or another 
would seem to be the ideal solution Unfortunately, expansion of 
federal court jurisdiction also poses several problems of its own. The 

cases 

cElray i Gkahardo, 361 V S 2@l  ,19608, Grmharn > Hagan 361 E B 276 
sella> Smg!eron, 361 1 5  231 11960, Reid I C o w *  3% C S 1,195: 
n ~ d f .  361 U S  st 246-46 

."#See bills cited ~ u p r a  note 2 
, .(SSP Tmh \ Qusrles. 350 U E 11 (19551 Iden)ing caurt-m~Risliurisdiction 

over discharged soldier accJied a i  murder) It 1% 'uhol ly xi th in  the con i f~ fu t~ons l  
p m e r  of Congress to prmide far federal district coun trial3 of discharged soldiers 
accused ui oflenses committed uhde m the armed senlces id at  21 

'I'Sandi i Cdb?  35 11 d 620 Ih C M R 1992 See supio notes 293-96 and 
accompan>,np text  
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mast practical disadvantage is t ha t  despite repeated at tempts ,  
Congress has failed to pass even modest legislation to expand feder- 
al  court jurisdiction to cure the problems caused by the Reid 
cases 312 

Although jurisdiction based on nationality would provide the 
most comprehensive solution, it is unlikely that Congress's first step 
would be 80 revolutionary, given Congress's past reluctance to 
expand jurisdiction Furthermore, such an enormous expansion of 
jurisdiction would require an  equally enormous expansion of 
remurces to effectively exercise that jurisdiction. If Congress does 
pass legislation, it 1s more likely that Congress would only expand 
federal court junediction over civilians accompanying the forces 

Senator Inouye has introduced le@slatmn to extend jurmdic- 
tian over civilians accompanying the forces a t  least four times m the 
past seven years 318 Hi6 bill would extend federal court jurisdiction 
over "any person . . serving as a member of the armed forces out- 
side the United States, or . . serving with, employed by, or accom- 
panying the armed forces outside of the United States."314 It would 
apply to the common felonies that  are covered under the "special 
maritime and territorial jurisdiction of the United States ''315 Every 
other leaslatwe proposal 1s similar to  Senator Inouye's hd1.316 Each 
bill provides for federal court jurisdiction over a limited class of seri- 
ous offensesnone has passed. 

Legislation similar to Senator Inauye's hill would also fail to 
meet the needs of military good order and discipline It would not 
cover offenses such as disobedience of arders,31' and it would put 
military good order and discipline into the hands of ciwlmn federal 
prosecuting attorneys who are hundreds, perhaps thousands, of 
miles away. 

If Congress does pass leaslation to expand federal court juris- 
diction, the next ~ssue would be how and where to try the cases. If 
Congress does not *et up Article 111 courts outside of the United 
States (even assuming a sovereign nation would allow Article I l l  

illsee bills cited w p r a  note 2. 
Z1SS 74. 104th Cong, l i t  Sese 11995). S 128. 104th Cnng, l e t  Seae 119931. S 

'.is 74, 104thCong.. 1s tSess  11995) 
W d  See 0180 18 U S  C S 

182. 102d Cong , 1st Sess (1991). S 147, l 0 l s i  Cang, Lsr Sera (1969) 

I 7 (Law Co-op. 1994) ,defining epecial maritime 
and terntorial jurisdiction crimes1 

S-iSre bills cited nupro note 2 
8 'During the  peacekeeping misbmn ~n Macedonia. an American c ~ v i l i a n  

employee violated the commander's policy againat consuming aliaholic be\erages 
The employee - 8 s  sent home earl) and l a %   en B letter a1 reprimand See .AM 
Task Force Able Sentry, 8 u p m  note 7 



164 MILITARY LAW REVIEW [Vol. 148 

courts on It8 s n ) .  the c a ~ e s  would have to be rned in the United 
States. That ample statement poses two barriers (1) getting cus- 
tody of the person, and (2) obtaimng the n e c e s a a ~  evidence 

a. Cusrod, of the Person and Ex:rodifion-Tradit,onallS, 
nations gam custody of persons within the territory of another COI. 

ereign by extradition exercised according to treaty313 The United 
States currently haa 104 extradition treaties ~n effect 319 If the 
United States requeete the return of a fugitive under an extradition 
treaty, the foreign state determines whether the extradition treaty 
applies to the particular cr1me3~0 and whether cause for arrest 
exists. If so. the  fugitive may be turned over to  the requesting 
natian.321 There are, of course, many other issues relating to extra- 

While extradition is the internationally and legally accepted 
method of obtaimng euetody of an alleged wrongdoer, I t  1s not the 
only means of getting that person into a United States court. Recent 
CBSBE have established that if the United States obtains custody of a 
person by acting outside the scope of an established extradition 
treat,., that fact alone will not defeat the junsdictmn of the federal 
COUTt .  

In United States C. Aluarez-.Wachazn.323 the Supreme Court 
held that  B federal court could try a defendant who b a r  kidnapped 
and brought to the United States for tnal The Court had stated 
this principle in pnor cases 324 Howerer, the Aloarez-Machain case 
was different because the Court was faced with a case where United 

dl~1an.3z2 

I 

CRIU L#Al 
Q '16 K S C S P 3181 Law Co-on 1994, 
SXUnder the t h e a n  of double eriminalitv an act  muit be criminal in rhe mun- 
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States officials were responsible for the hdnapping.325 In essence, the 
Court was not concerned about how the United States gamed custody 
of the defendant. Ae long a8 the extradition treaty itself did not limit 
the jurisdiction of the court in the case of forcible abduction, "the 
court need not inquire as to how respondent came before it."326 

In Aluarer-Machain, the defendant was a Mexican citizen. The 
Court has yet to address the issue of a forcible abduction of a United 
States citizen from a foreign country, It has, however, upheldjunr-  
diction in  a forcible abduction case played out acmes state lines 
within the United States. The Court affirmed jurisdiction, despite 
objections based an due process and possible violations of federal 
kidnapping 1aws.327 Without addressing the specific imue of citizen- 
ship, the Court in Aluarez-Macham relied in part on the interstate 
kidnapping case. 

Of course, formal extradition is the preferred method of obtain- 
ing custody Yet, custody is only part of the battle. If the United 
States can get the defendant into federal court, it then faces the con- 
stitutional and cornmade mles of procedure and rules of evidence. 

b Federal Criminal ProcedureFram the very first stages 
of a federal prosecution, federal procedural rules pose obstacles to 
any exercise of extraterritorial jurisdiction. There are no United 
States masstrates  averseas to issue arrest warrant8.323 If an arrest 
1s made without a warrant, the Supreme Court reqmres a m a s s -  
trate's h e a n n e  within fortv-eight hours.329 At this hearine. the 

s2:"The Dmtnct Court concluded that [Urntad State81 DE.4 agents were renpon. 
%Me for respondenf'e abduermn. although they were not personally lnvolved ~n I t  " 
Alianz.Machain, 112 S. CI. at 2190 

W d  at 2193 The Coum alm reiffled the mgymenr that the kidnapping n o -  
lafed cuaromary rnternatiansl law and that the extradition treaty must be murpret- 
ed consmtent Kith mternatmnel l a w  I d  sf 2195 

ag-Fnsbie v Collins. 342 0 S 515 119511 
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defendant must he informed of his nght to retain counsel, and eoun- 
sel must be appomted if the defendant 1s indigent 330 

There E also the question of uhether the United States has 
the authority to make arrests in a foreign country and I f  so who 
has the authority to arrest and detain the perron 331 Add t o  this the 
question a i  whether hail will be an optmn,332 and i f  so, a h a  will 
determine uhether to grant b a d  These and many other procedural 
matters will arise if a defendant 1s arrested in a foreign country and 
held for extradition to the United States for trial in federal court. 
The military may And it difficult to meet many of theee require- 
ments under the best of circumstances; in the midst of a militaly 
operation it may be Impossible 

c Subpoenas and Euidence-The Sixth Amendment guaran- 
tees every accused the nght ''to be confronted with the witnesjei 
against him, [andl to h a r e  compulsory process for obtaining w t -  
neeses in his The prosecution, too, must be able to secure 
evidence to prove its case In the United States, witnesses and evi- 
dence are obtained through an uncomplicated subpoena process 334 

However, subpoenas only work if they can be enforced, and they can 
only be enforced if the eourte hare jurisdiction to exercise their con- 
tempt power. Generally. federal court8 have no jurisdicrion over far- 
eign nationals outside of the  United States Consequently. the 
courts cannot compel foreign nationals to travel to the United 
States to tertify,335 and federal subpoenas will not normally reach 
documents or other evidence located m foreign natione.336 

?iiFro R Cmhl P 51cl During a dep 
~ ~ i i l i a n  defenre c o u n ~ e l  w i l l  be sisilable 
chances are she or he will be a mdnan altar 

..~Senaror 1nou)ei bill *auld a l l o x  the mlllfar) police t o  "apprehend and 
detain' any person subject Lo iuriidicrian under the bil l  S 74, 104th Cone, l i t  Sesb 
11995, 

23°K S C m j r  amend VI11 itate% that "exeeisne bail shall nat be required 
The Supreme Coun has held fhai m accused ha! B right to  be releared on bail if he 
can p e  'adequate asiursnee that he wi l l  stand tr ial" S u c k  v Boyle. 342 US 1 
1951 

I.'U S COIET amend VI 

es that a 'subpoena directed t o  a wirnehe m B forexgn 
cauntw shall isme and be s e n e d  BE provided in Title 28, U S  C 4 1763 ' The 
sfatutar) p m ~ ~ m n  only proiidei far a rubpaens over United States 'cltnrens o r  
na f l~na l i  in B foreign countw' 2 8  U S C S 5 1783 'Law Co-op 19941 

m l d  Cf Bruce Zagaris & Conrtanrine G Papavizas,  Rrcinr D r c ~ s i o n s  b,, 
L'mtrd States Couifc on the Exerci:e ofSubpasnv Pouers to Secure Eiidsocr Abroad 
rn C r m n v l  .Maifam bn I X T L  C n l u  LAX A GLIDE, u p r n  note 320, at 301. Sigmind 
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The federal rules provide for foreign depositions; however, the 
foreign nation mubt "permit" the deposition process 387 Then, even if 
the  foretgn nation permits the deposition, the prosecution cannot 
use a deposition in a cnminal proceeding without the defendant's 
consent 336 

Status of forces agreements or treaties could provide for com- 
pulsory process t o  secure evidence and witnesses, but negotiating 
the necessary agreements would be a long and uncertain undertak. 
ing. Even 80, coming back to the orienal problem of jurisdiction 
during military operations. these procedures may still not be ade- 
quate to address the practical realities of securing evidence and wit- 
nesses during an armed conflict or other military operation. 

Time is often of the essence if the government hopes to obtain 
evidence during military operations. Kitnemes are killed or "disap- 
pear" and evidence 1s lost or destroyed. Recent events m Somalia, 
Rwanda, and Haiti show how mobile a refugee population can be. 
Any procedural rules for trials in these circumstances must meet 
the realities of the situation on the ground. Otherwise, the ability to 
prosecute will be meaningless. 

B. Cour&Ma~ini JurLsdLetion Over Deployed Cicilions 
Trial by court-martial represents the other possible tribunal 

for exercising jurisdiction Caurts.martia1 have the advantage of 
being standing tribunals.339 Plus, the milltar?. has a long history of 
holding Courts overseas and dealing with the custody and evidence 
problems that arise ~n foreign c o ~ n t r i e 8 . ~ ~ ~  In addition to their pro- 

. .  
~ ~ 3 6  U S C A 9 3507 PYem 19931 
"'Le gemrall? Idaha v Wright. 491 U S  805 119901 Ohio Y Robelte. 445 U S  

56 (19501 ( d s h n g  extent of defendant's confmntatmn nghis m crlmlnal pm~ecutmni) 
3Wkchmeally. cauns.manml are not 'standing m~rfs ' I  hwaure e%rh coufl- 

martial IS "created.' when n IS convened L s  YCM, supra note 26, R C M e03(a1 
Practmlly, the procedure8 for eonrenmg a eaurt.manlal are quite b~mple. and the 
MCM provides roles of procedure and emdenee Sar all courts-martial 

~*oUCMJ a n  1 11988) grants "Lclommmmed officers.  arrant omcero, petty 
affieelg. and naneammmsmed officers Ithel authonfy to  apprehend pereons sub- 
ject t o  this chapter"&. n h o  \ICM supra note 26, R C hl 302 The UN Y o d e l  SOFA 
authorizes the host governmenr t o  arrest C I V L / ~ ~ $  r h o  are members of the peace 
keeping upersfmn, and then ID mrn them o w l  to the custody af B UI representative 
UN Model S0F.A 8upm note 274, paraa 41, 42 Lmllarly, the NATO SOFA pmvides 
far "Itlhe authantm as the recemng and sendm2 States [to' assrst each other m the 
arredf of members of a farce or eiillian campanent . . end handing them over t o  the 
authority uhich le to exerriiejunidmmn " NATO SOFA, supm note 16. an. VILS(a1 
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cedural advantages, courts-martial have an important practical 
advantage: the international community 1s accustomed to allowmg 
militarg. courta-martial to operate on foreign soil 341 

With those observations, this section brings the jurisdictional 
problem full circle. court.rnartia1 pnediction 1s in many n a y  the 
best method for exercising jurisdiction over civilians overseas. 
However, if the military intends to court-martial civilians, court. 
martial procedures must be changed to meet the requirements of 
Article 111 and the Fifth and Sixth Amendments, or the United 
States must base court.martia1 junsdictmn over civilians on consti- 
tut,onal war powers. 

Civ~lians deployed on military operatione represent a small 
subset of the   civilian^ associated with the military However. for 
military and internat ional  reaeons, they are a critical subset 
Commanders must be able to exercise effective command and can- 
tral over all members of the force who are deplored on military 
operations-bath militmy and c ~ v 1 l i a n . ~ 4 ~  In addamn. military oper- 
ations place civilians in numerous situations that  can rngger 
United States international obligations to prosecute or extradite 
those ciuiliane.3’3 

1 Aduanteges of C0ur t - .~a~ i01  Junsdrction-The major adran. 
tage of court-martialjunsdictlon over cwihans 1s that it can be based 
on the  war powers af t he  President and Congress. When the 
President and Congress exercised their constitutmnai powers to pro- 
i lde for courts.martisl. they designed those courts to  meet the ex>- 
gencies of the battlefield and suited them to operste on foreign mil 
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In the Rad cases, the Supreme Court indicated that  the mill- 
tary cannot subject civilians to courts.martia1 duringpeocetime As 
the  Court  confirmed, t n a l  by c o u r t - m a r t i a l  m u s t  be tied to 
Congress's power to "make mles for the government and regulation 
of the land and naval forees."344 Likewise, the Fifth Amendment 
requirement for a grand jury indictment is suspended for ''cases 
arising in the land or n a d  farces."345 

In Reid, the Court ''recognize[dI that there might be circum- 
stances where B person could be 'in' the armed services for purposes 
af [Article 1, section 8,l Clause 14 even though he had not formally 
been inducted into the military." Clearly, in the  Court's opinion, 
dependent wives did not fall into this category. When Congress pro- 
vided far Article I court-martial power over all civilians accompany. 
ing the forces overseas in peacetime, Congress passed the breaking 
point of its war powers Conversely, a limited and necessary exten. 
sion of jurisdiction over civilians deployed on military operations 
overseas is within Congress's war powers to r e p l a t e  the forces. 

Jurisdiction over deployed civilians wdl meet America's most 
critical need to have jurisdiction over civilians during military oper- 
ations in unfamiliar and posmbly hostile countries. As American 
military farces decrease their permanent overseas presence and 
concentrate at posts and bases m the United States, fewer ewdians 
will be assigned to permanent overseas bases. "Force projection" 
deployments will become the norm. This, in turn, will decrease the 
need for peacetime jurisdiction over civilians and increase the need 
for jurisdiction over civilians during deployments. 

2. Disaduanfages of Court-Martial JiLrisdietion-Although 
Congress can expand court-martial jurisdiction over deployed civil- 
ians with only minor changes to the UCMJ, it may be difficult far 
Congress to muster the necessary political support far any change. 
This junsdietional problem has been with US for several decades, 
and solutions have been proposed at  regular mtervals.348 

Additionally, because court-martial jurisdiction during deploy. 
ments is a limited expansion ofjurisdiction, it will leave gaps that 
more comprehensive solutions could fill. The United States would 
continue to lack jurisdiction over civilian employees and family 
members stationed at  permanent overseas garrisons and over ex- 
service members. 

Even far civilians deployed an military operations, the military 

'uD.S COASI. a d  1. 8 6.  cl. 14. 
J ' h l l d  amend. V 
""See bills cited 8upm note 2 
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may lose JUrlEdlctlon once the civdians return IO the United States 
Cmsquently,  civilians could commit crimes and escape punishment 
If the crimes are not discovered until after the emlians return from 
the deplpment.  It may be possible to close the "returning civilian 
gap" with federal court Jurisdiction. but federal courts would still 
lack effective subpoena powers. as discussed earlier. 

Triggering jurisdiction over eiv~lians deployed on military 
operations would require a long definition or B complicated list of 
triggering factors. iUternatirely. the statute could leave the defini- 
tional problems t o  the courts Either wey, Jurmdlctlon would be 
based on fairly subjective criteria t ha t  the projecution would be 
required to prove a t  each court-martial. and the government could 
count on the issue being relitigated on appeal 317 

V. Proposed Solution-Court.~~ulartial Jurisdiction over Civdians 
Deployed an MilitarS. Operations 

Court-martial jurisdiction over civilians deployed on m i l i r a ~  
operations E neither the perfect nor the ideal way to !ill the juris. 
dictional void However, reaching far the ideal solution 1s not practi. 
cal nor necessary. There are very few perfect laws in B democracy 
where every solution tends to represent a compromise. This pro- 
posed solution 1s no different It too represents a compromise 
between constitutional war parers and individual nghts. 

Court-martial Junedlctlon will @re the United States jurisdic- 
tion over a much smaller class of civilians, but it will be necesaan 
and meaningful Junsdiction supported by effective tnal procedures 
Unlike federal courts, courts-martial are designed to protect indi- 
vidual ngh t s  while still providing the means to try cases in the 
midst of an ongoing military operation in foreign territory 

In the area of cnmmal jurisdiction and procedure, each solu- 
tion must balance the needs of iocietj- against the nghts of the mdi- 
vidual. In Toth u. Quoiles, Justice Black articulated how the mill- 
tary and  Congress ahould balance these competing interests '  
"Determining the scope of the const~tutmnal power of Congress to 
authorize trial by eourt.martia1 preeents another Instance calling 
for Imitation to 'the least possible pouer adequate to the end p r o .  

1' In Sanda b Colb,. 35 11 J 620 4 C I1 R 1892 Sanda filed B unt of mar.. 
damvb and a ita? of pcoceedmge :after arraipment but before trial to challenge the 
iunsdictian af the caun-martial  See CB:C cited in Sand? for  cnurr'i authority t o  
~ s i u e  w n f ~  of mandamus for leek of iurlbdlrrian Id at  621 l i the  milifam ivdee ~r 
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posed."'348 Under Toth, the questmn is whether court-martial juris- 
diction is necessary far the military mission 

Court.martia1 prisdiction o v e ~  civilians during overseas mili- 
tary operations adds only a narrow category of aviliana, but these 
mmlians represents the crucial core of the jurisdictional void The 
United States reputation and international obligations demand 
that, a t  a minimum, these civilians be subject to the laws of the 
United States and subject to the control of military commanders. 
America's modern military missions require court-martial jurisdic- 
tion over deployed civilians. 

Without courts-martial under war powers, the only practical 
alternative is the alternative suggested by Justice Black in Reid: "If 
our foreign commitments  become of such n a t u r e  tha t  t he  
Government can na longer satisfactorily operate within the bounds 
laid dawn by the Constitution, that instrument can be amended by 
the method which It pre~enbes."349 

The United States has not get reached the point where it must 
resort to constitutional amendments to meet its foreign commit. 
ments. It is not necessary to try these eases in federal court, to dras- 
tically change c o u r t s - m a r t i a l  procedure.  or to  amend the  
Constitution. 

A. Constitutionality of Court-Martzol Jurisdiction 

Court-martial jurisdiction over deployed civilians can be sup- 
ported by historical analom, and it can be supported constitutional- 
ly through the combined war powere of the President and Congress. 
In addition, modern courts-martial bear little resemblance to the 
days when "military justice [was] a rough form of justice emphasir- 
m g  summary procedures, speedy convictions and s tern penal- 
ties."350 

1. Military h'eeessity-'Trom a time prior to the adoption of the 
Constitution the extraordinary circumstances present in an area of 
actual fighting have been considered sufficient to permit punish- 

U'bToth Y Quarks. 350 U S  11. 23 (19551 
adsReid Y Covert  354 U S  1, 14 (1957) 
sirid sf 35.36 See d s o  Wevelss, Onlied States. 114 S Cf 762 (19941 'The care 

the Court has taken to analyze pe t i t imede l s im~ demonstrates once -gam fhar men 
and women in the h m e d  Farce% da not leave consbtutmnal safe-ardi and judicial 
prn fec f i~n  behind ahen  they enter militsry s e m e e  h d a y i  decman upholds a byi -  
tern of mhlar).  pstice m b b l y  more aenbitise to  due pmcesa cone ern^ rhan the m e  
preuslllng through mast of mi eountv'e hmtor)"Id at 769 (Gmeburg. J eon~ur -  
""8) 
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ment of some c~uiliana in that area by militaqj courts under mili- 
tary rules."351 In Reid, Congress simply went TOO far, the Court 
rejected the government's contention that  Congress could expand 
the concept of junadiction over civiliane accampanymg the army ' i n  
the f i e ld  to include jurisdiction over wives and other civ~l ians  in 
peacetime. The Court did not. however. indicate that the military 
could only court-martial civilians during a declared war. Rather, the 
plurality opinion in Reid spoke about the lack of ''actual hostilities.' 
of ''areas were no conflict exista." and of area8 without "active hoenl- 
ities In NcElroy, the Court endorsed the constitutionality of 
court.martial >unsdictmn over civilians during the "Indian upns. 
ings . . . based on the legal concept of the troops being 'in the fieid"' 
during "hastilities."38~ 

Clearly, the Court did not close the door on all court-martial 
jurisdiction over C I Y I I I ~ I I S  The Court merely farced courts-martial 
back to thew constitunma! mots. If courts-martial are not tied to 
the power of Congress to make rules and regulations for the mili- 
tary or to  the President's powera ae commander in chief, they are 
not constitutional 

B e f o r e  the Reid  case^, the militar). limited its jurisdiction over 
civilians to w.uartime 01 to those times when civilians were with the 
Army "in the  field '' Colonel Wmthrap, whom the Supreme Court 
called "[tlhe recognized authority on court-martial ~ u n s d i c t l o n , " ~ ~ ~  
defined the lmuts of junsdlction over "persons serving with the 
armies in the field."363 He then admonished military practitioner8 
regarding the use of this jurisdiction. 'This  Article, in creating an 
exeeptional jurisdiction over civilians, IS to be strictly construed and 
confined to the classes spec>Aed."356 

In Toth and Singleton, the  Supreme Court echoed Colonel 
Tl'inthrop's admonition. "[Tlhe Clause 14 'prowsmn itself does not 
empower Congress to deprive people of trials under Bil l  of Rights 
safeguards'. , [Mlilitaly tribunals must be restricted 'to the nar- 
rowest jurisdiction deemed absolutely ewenria! to mamtaimng d m  
e,phne among troopa Ill actlve serY1ce'. ."35' 

"Wmd 354 E 5 81 34-35 
dliMcElra) % Gualiardo. 361 0 S 261. 285-66 1196@1 Sei o f s o  W l h T H R O P  

lWlcE lm) .  361 U S at 284 
II:w*-I\.PHROP, "pro "Ore 4, at 99 
m i d  at 100 Rnthrop  makes his point by noting iejeral case8 where The 

Judge Advocate General dirappraied uar.tlme o a u n i - m a r f ~ a l  because the defen- 
danta were nor acruslly "benqng a i th  the army"1d at  1@@ & n 9 

'~'YcElioy, 361 U 5 a t  239.10 1quatmg Tath ji Quarler. 33l  U S  11 21 22 
119551 

supra "ate 4,  at  101 
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If Congress and the military had heeded Colonel Winthrop's 
advice, the Reid cases may never have occurred. If Congress and the 
military now heed his advice, civilians deplored with the armed 
forces "in the field" could once again be tried by court-martial. The 
military must step back, define its jurisdictional needs, and confine 
courts-martial o ~ e r  civilians to their constitutional limits. 

Llnfonunately, the limits of constitutional war powers cannot 
be measured with premsmn However, a conservative and reasoned 
expansion of court-martial jurisdictmn aver deployed civilians 1s 

within those constitutional limits Cimlians who deploy into opera- 
tions are essential to the military mmsion.3js Their numbers are 
limited and they perform specific, spec~alized tasks. 

As the law now stands, jurisdictional issues are driving mili- 
tary decisions. As Alexander Hamilton noted in The Federalist, the 
founders designed the Constitution to allow jurisdiction to flaw from 
military necessity rather than dictate military decisions: 

The authorities essential to the common defence are 
these. to r a m  armies; to build and equip fleets, to pre- 
scribe rules for the government of bath; to direct their 
operations; to provide for their support. These powers 
ought to exist without Imitation, because It LS impossible 
to foresee or define the extent and uarrety of national B X L -  
gencies, or the correspondent extent ond uariety of the 
means ahich may be necessa~y to sotis& them. . This 
power ought to be eo-extensive with all the possible corn- 
binations of such CmumStmces; and aught to be under 
the direction of the dame councils which are appointed to 
preside over the common defence.359 

2. The War Pouers Equatzon-In many cases, the  Supreme 
Court has agreed with Hamilton's observation that  Congress should 
be given great power over military matters. Even in cases that  pit 
the Bill of Rights agamst Congress's powers to regulate the military, 
the Court has recognized that  military necessity must prevail-but 
only in  cases af true necessity. If constitutional principles can be 
expressed as mathematical equations, the variables would be shown 
as follows: 

a611See DOD DIR 1404 10, bupm note 182 See d m  Audlt Repart, Dep't of 
Defense Office a i  the lnrpector General. Report 91.105, subject. Cirilian Contracrar 
Overneae Support During Hosrhtms (June 26, 1991) "IC ContreCrOiS leave their jobs 
during a erma or haanle ~ m a f m n ,  the readmesa of vltal defense eyatems and the 
ability a i  t h e h m e d  Fareea tu perform their acbigned m i d o n e  would beimpardired" 
I d  a t 1  
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Congressional 
IF  and + Military > Individual THEN The A c t m  1% 

Presidential Necessity Rights Constitutional 
war Powers 

As with an)- equation, bean  with the known and salve for the 
unknown; with law and precedent. courts work from analogy There 
are many examples of milnary actions being weighed against indi. 
vidual rights, and there are several sigmficant cases that explore 
the limits of presidential and congressmnal wm powers An exami- 
nation of there cases produces insights into why the Supreme Court 
found court-martial jurisdiction over C I V I I I ~ I I S  in peacetime uncon- 
stitutional, and into why the Court w l l  uphold court-martial juris- 
diction over c i v h m s  deployed with the armed forces an military 
opermons 

In Parker c Lecy.360 the Supreme Court upheld the conviction 
of an Army captain who W B E  t n e d  by court-martial for conduct 
unbecoming an officer for making public ant,-mar statements to 
enlisted soldiers during the Vietnam war. Captain L e q  contended 
that his speech *as protected under the First Amendment and that 
UCMJ Article 133 (conduct unbecoming an officer) was vmd for 
vagueness. The Court recopired that "members of the military are 
not  excluded from t h e  protection g ran ted  by the  F i r s t  
Amendment."36' however, according to the Court, "the different 
character of the military community and of the military mission 
requires a different application of those p ro te~ t ions . "3~~  

In Parker v L a y ,  the Supreme Court first stated the often 
quoted phrase that "the military IS, by necessity, a specialized ioci- 
ety separate from cwiliana society." On the basx of the militar?'s 
separate and specialized nature. the Court has gone on to uphold 
many other military actions in the  face of Bill of Rights ehai- 
lenges.363 In each c a e ,  however, the Court comes back to the under. 
lying justification for these Infringements an individual constitu- 

i ' W l 7 L S  i3381974, 
mid at 756 
s s r M  
saiSei, eg  Goldman r Wemberger 475 U 8 503 $1966 ,Arm? uniform mgula- 

t ion8 ; u n i w d  ireedarr a i  religion challenge militar)  c a n  p re ren t  wearinp of 
) a r m d i e ,  Cmun deierred to  proferiional judgment of commanderr abaut need for 
uniiormityl. Brown v Glmes. 444 L S 346 ,19601 1.411 Farce ~egulafion ~ e q m n n g  
prior approial before B petnhon could be circulated on poci a u r w e d  freedom a i  
speech and a ~ ~ a c i s f i o n  challenge alloxed because a i  commander I need t o  ensnre 
that speech does not interfere n t h  oierndmg mihtar) m13snn8, Karemstsu 
States 3 2 3  C E 214 1944' Japaneae internment dunng World 5Yar 11 al lowed 
under U B ~  and err.ergenc> p o r e r i  , KarcoN L. March 756 F2d  2 2 3  2d Clr  1965,  
Army Chaplain Carpi does not i ialare separation of church and i t a t e .  al lo i red 
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tional rights. "[Ut IS the primary business of a r m i e ~  and names to 
fight or be ready to fight ways should the occamn arise."364 The 
Court g ran t s  g rea t  deference to  the mil i tary to p u r s u e  tha t  
miesion.366 

In each war powers case, the  Court focused on the military 
missLon and whether the Infringement on mdividual rights was nee- 
essary to meet that mission. In Rad and Smgleton, the Court "did 
not think 'that the proximity . . . of these women to the 'land and 
naval Forces' [was]  . . . clearly demanded by the  effective 
'Government and Regulation' of those forces."'3h6 

In Youngstawn Sheet and Tube U. Sawyer,367 the  Supreme 
Court reviewed President Truman's actions in seizing privately 
owned steel mills during a nationwide steel strike In Youngstown, 
President Truman w m  relying, in part, on his war powers to keep a 
supply of steel flowing to the Korean war effort.366 Over time, the 
case has been cited more for Justice Jackson's concurring opinion 
than for its actual holding. Justice Jackson saw presidential and 
congressional power ~n terms of constitutional additions and sub- 
t ract ions of power. According to  Jus t i ce  J a c k s o n ,  when the 
President and Congress add their powers together, the President's 
"authority is at its maximum, far it includes all that he possesses . . . 
plus all that Congress can delegate."369 

If Congress and the President were to act together to expand 
court-martial jurisdiction over civilians deployed on military opera- 
tions, according ta Justice Jackson's equation, they would be at  
their "maximum" power. Justice Jackson went on to say that d the 

because of mhtary  neceseily to  support free exerrme of rehmon. especlslly dunng 
sfion Magsrine Y Department of Defense. 762 F Svpp 
*taw loglatle or aecunry concerne may s110w mliltaw to 
nfarmatmn) But me Anderson Y Land. 466 F 2d 263 ID C 

Dir 19721 (mandatory chapel attendance at Wesf Point :truck doxn. court could not 
find legltimale mnnan.related reaeon for attendance that eouid averride freedom of 
religion and entanglement challenge). 

SMPwker, 417 U S  at 743 !quoting Toth Y Quarlea, 360 U S  11, 17 (19461). 
IlrSer c a m  cited dvpra nare 363. The extreme high point of deference to  the 

milnary came in Kommofsu, 323 U S  at 214 !the Japanese internment c ~ i e l .  In h a  
C O ~ C U T ~ " ~  opmmn, Justice Frankfuner described the mtedace betueen war powers 
and the Constitution "If a military order . does not transcend the meane appropn. 
ate for conductmg war, such a ~ t m n  by  the mlhtary IS cons t l t u fma1~ ' id  at 221 
lFrankiuner, J concurring) While the Korematru m e  has bpen dlseredlfed over the 
yearb because of ~ f s  extreme deference to the military. the underlying pnneiples itill 
hold 

'.%niella \, Singlefan. 361 US 234. 241 11960) !quoting Reid c Covert, 364 
U S  1. 46-47 1196711. 

38'343 U s 679 (1962) 
lalld et  687. 
"enid at 635 (Jsekion, J eaneurrmg1 
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President and Congress act together and the Court finds their com- 
bmed acts unconstitutional. ''it uaually means tha t  the Federal 
Government as an undivided whole lacks poaer"3-0 

The Article I powers of Congress include the pmer  to  "raise 
and support  Armies"3-1 and the power to "make Rules for the 
Government and Regulation of the land and naval Forces ' ' 3 ~  The 
President has his Article I1 powers as Executive and Commander- 
in-Chief,3:3 as well  as his foreign affairs poaer.374 The Fifth 
Amendment requires grand jury indictments for all cases except 
those that "ans[el in the land or naval forces."375 

These p r o v ~ s m n s  show that Congress has the power t o  
provide for the t n a l  and punishment of military and 
n.we.1 offences . . and that the power to do so 1s ~ r e n  
without any connection between I t  and the 3d article of 
rhe Constitution defining the Judimal power of the United 
States, indeed, that the two paaers are entirely indepen- 
dent of each other.376 

When Congress and the President act together t o  authorize 
eourt.martia1 jurisdiction, them actions are in complete accord with 
their constitutional powers. Unfortunately, the Reid cases are an 
example of the President and Congress going too far-the gwern. 
ment ae a whole lacked the power to court-martial civilians dunng 
peacetime. The military connection a'ae too tenuous, and the need 
was too remote. 

Conversely, jurisdiction orer cixilians during military opera. 
tions 1s B limited and necessary expansion of court.martia1 Junidic. 
t ion.  The  civil ians are necessary t o  accomplish t h e  mili tary 
mis510n,3~7 and jurisdiction o r e r  those civilians is necessary to 
insure mission accomplishment and to meet America's international 
obligations 

a?ld art I1 + I  1. 2 
1 *Id art I1 S 2 .  el 2 See also Vnired Stares I Cumir-ll'nghr 299 L 8 304 

11936, l c l a ~ b i c  cammentar? on the erpansireness OS President's foreign affair5 
pouer, 

P'Sote t ha t  the Fifth Amendment doer nor spp.8k about per-ions m the land 
and nalal forces ~f speaks about cams ~ r i i i n g  in the land and naval Sorceb L S 
CONBT amend V 

'-'D,ynes v Homer, 61 U 8 $20 How I 6 5 ,  79 ,le57 
.'.'See DOD DIR 1104 10 iupm note 162, para D1 8eivdians are deployed only 

if rhe) are 'specificall? required f a  enaure the i u c c e i ~  of cornbar operations or  rhe 
a w l a b l l n y  of combat-earenrlal iy?terni" 
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International obligations alone will not justify an expansion of 
court.martial junsdictmn. The Reid ease closed the door on any 
such theory. When the  Reid court looked at  the ~ S S U ~  of whether 
t na l  by court-martial could be justified by international Status of 
forces agreements, its answer was clear: "The abvmus and decisive 
answer to this, of course, is that na agreement with a foreign nation 
can confer power on the Congress, or on any other  branch a i  
Government ,  which is f ree  from the  r e s t r a in t s  of t he  
Constitution."318 

While a treaty cannot "confer power on the Congress," United 
States international obligations are relevant to the scope and suc- 
C ~ S S  of the milltar). mission. Today's militsly operations must suc- 
ceed on several levels The United States must win the military 
war, must win the media and propaganda wa1,sr9 and must win 
national and international support For example, Operation Desert 
Storm could have been put in jeopardy if an American civilian had 
committed a war crime or other seriou~ felony and escaped punieh- 
ment. An event like that could have easily upset the delicate bal- 
ance of interests that held the coalition forces together. 

3. Courts-Martini Ham Changed Since 1957-Over the  past 
four decades, Congress and the militaly have made numerous due 
process improvements to the military justice system.3Ea Some of the 
most w p f i e a n t  changes have occurred in the past ten years alone 
The Supreme Court noticed these developments and has shown its 
approval in several recent EBJBS. The change in attitude, however, 
was slow m coming 

After Reid, the Supreme Court's opinion of the court-martial 
system reached i t s  n a d i r  in 1969, when the  Court  decided 
O'Callahan v. Parker.361 In O'Callohan, the Court held that the mil- 
i t a p  could only court-martial aerv~ce members when their offenses 

"'Reid Y Covert, 354 C S  1 119571 See el80 L ~ ? E Z L F  H TRlBE, AMERICAV 
C o \ m n n o \ u  La* 228 l2d ed. 19861 
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were adequatelg service connected 382 It I S  impossible to read 
O'Callahon without noticing how much the O'Callahon apimon 
echoed the Reid ease8 and the Court's general dissatisfaction wtth 
courts-martial In fact, in O'Callnhan, the diasatisfactmn lose to the 
level of palpable disdain The Court began by stating that 'courts- 
martial as an institution are singularly inept in dealing with the 
nice Eubtletiea of constitutmnal l a ~ " 3 @ ~  The Court added the finish- 
ing touch with its comparison of couits-martial to cwilmn rnals ' A  
cirilian trial . . 1s held in an atmosphere conducive to the protec. 
tion of individual rights, while a mili tav trial is marked by the ape- 
old manifest destiny of retributive justice ''384 

In the past ten gears, however, the Supreme Court has shown 
Its increasing approval of court.martia1 procedures The assent from 
the depths began with Solorio i-. L'nited States in 198i.3ej In the 
first paragraph of Solorio, the Supreme Court expressly overruled 
its OCallahan decision The Court then noted that the Constitution 
glves Congress. and no! the courts. the power to regulate the md1- 
taly The Court went an to cite a long list of cases where they had 
deferred to the "congressional authority to raise and support armies 
and make rules and regulations far their gowrnanee."366 

More recently, the Supreme Court lmked at 'fvhether the w e n t  
method of applntmg d t a r y j u k  wolates the Appomtments Clause of 
the Comntutmn and whether the lack of a Fued tern of office far mht.q 
judges molated the €%h hendmenr's Due Rwce Clause's: Tne Corn  
noted that several changff to the UCRZT had "ch- the system of d- 
tary juStice so that it has come to more closely resemble the cw~han  
@ e m " V h r  ~ v e r a l  other favorable ohsewations an the m h t a q j u s t m  
system, the Court upheld the appomtmem o f d w p d p ,  and mncluded 
that the ' p m i ~ o m  of rhe U(LcU . . . d o e n t l y  prrsen.e ~udmal mpartlal- 
i$ ea e to sene& the Due b Clause:x9 

Perhaps the most striking change from the Court's earlier cam- 
ment that courts-martial "are mngularlg inept in dealing with rhe 
nice subtleties of constitutional lau"39Q came in 1994 in Its own sub- 

.asid at 762 
1'00Callahan, Parker. 395 U E 268, 2 6 5  1969 



19951 JURISDICTION OVER CNILIANS 179 

tle way In Deu~s  U. Umted States,351 a military accused made an 
equivocal request for counsel d u n n g  an interrogation. What 1s 

remarkable 1s that the Court used a military court-martial case to 
make a constitutional distinction in a rights waiver c a s t a  consti- 
tutional distinction that will now apply to all criminal cases m the 
United States 352 

The D a m  and Solorio cases made their way t o  the Supreme 
Court through one of many congressional improvements to the mili- 
tary justice system' those case8 were heard on direct appeal Prior 
to the 1984 changes to the UCMJ, federal courts reviewed courts. 
martial only through habeas corpus petitmns,393 under a very limit- 
ed review standard Federal courts reviewed court-martial only for 
lack of iurisdietion and illeeal oumshment.394 Numerous other I .  
changes have favorably transformed courts-martial proceedings and 
militaly junsprudence.39~ 

Although the military justice system has changed greatly, it  
still does not provide for grand juries, trial by jury, or Article I11 
judges. Hawever, the  more courts-martial resemble American civil- 
ian trials, the  mare palatable caurt.martia1 jurisdiction over civil. 
m m  will be-for Congress, for the Court, and for the American pub- 
lic. The military justice system m place today grants every defen- 
dant ''a fair trial ~n a fair tribunal."396 

B. Triggering Courh'dart~al Jurisdiction 

Defining when civilians will be subject to court-martial juris- 
diction is perhaps the most difficult aspect of fashioning a limited 
jurisdictional solution. As discussed previously, the government can 
prove jurisdiction based on nationality or jurisdiction based on an 
employment or B familial relationship. In contrast, the government 

"1114 S Ct  2350 (19941. 
re*After noting that the COMA applied the Supreme Court's Fifth Amendment 

e m e i  LO all milkfar/ prosecutma, the Supreme C a d  "proceedled1 on the eseurnptian 
that our precedenrr apply to courts-martial just as they apply t o  state and federal 
c~iminai pm~ecurmns ' I d  at 2354 n * 

IPrUCMJ art 67s I19881 See also Cox, mpro  note 380. st n 14 (&~cus~mg the 
Mihtar) Justice Act of 1583, which sllowb direct petitions to the Supreme Coun! 

3MDynes v Hoover 61 LY S (20 Hou ) 65.82-63,1867) 

..... 
iseWeirc, Umfed Ststel ,  114 S. Ct. 752. 761 I19941 (guotmgln re Murehison. 

349 U S  133, 136 119551) 
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must prore jurisdiction during o v e r ~ e a ~  military operations b>- look- 
ing a t  several factors Bg nature. the proof would be more subjective 
than objective 

Fortunately. Congress has already defined those deployments 
that  trigger war powers in the War Powers Resolution.39' According 
to the War Powers Resolution, '%In the absence of B declaration of 
war'' the followng Situations implicate an exercise of conaritutional 
war powers' when farces are introduced (1) "into hostilities 07 into 
situations where imminent involvement m hostilities 1s clearly indi. 

into a "foreign nation. while 
equipped for combat. except for deployments which relate solel) to 
supply, replacement, repair. or training or such forcer ' 01 , 3 )  into a 
fo ragn  nation ''in numbers which substantially enlarge United 
States Armed Forces equipped for combat already located in a for- 
e ~ g n  natmn."35e While no President has ever acknowledged the eon- 
stitutionality of the W n r  Powers Reaalutmn, every President has  
r epor t ed  to  Congres s  ''ConSIstent w i th  the  \Ver Powers  
Resolutmn"399 when troops were deployed in one of these three 
instances."Q 

It 1s neither necessary nor prudent to tie court-martial juris- 
diction LO the War Powers Resolution or to a premdential report 
u n d e r  t h e  War Powers Resolution. Ra the r ,  t h e  !Tar P o w e r s  
Resolunon factors merely provide a functmnal model to derermme 
when farces are deployed on military operations Furthermore, the 
IVaar Powers Resolution model prowdes a historical reference and a 
body of law 

..... .... 
381660 U S C 3 4 I64hal #Law Co-op 19548 
:?See, o g  , Ellen C Collier, Librar) of Congreri Congrsirional Research 

Senrce. The War Polrsra Resalutian F ~ f t s r n  Aara ofErperiencs .4ug 3.  15661 ' l m  
i n s  all Xar Pouerr Resolution Reports from 1973.1551, 
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The War Powers Resolution madel covers most, if not all,  
recent military deployments. Presidents have submitted reports 
"consistent with the War Powers Resolution" for Grenada, Panama, 
Desert Shield, Desert Storm, Provide Comfort (humanitarian assis- 
tance m Iraq), Somalia, Macedonia, and Haiti, among others.401 
These operations cover the spectrum of militaly operations other 
than war' from h u m a n i t a n a n  assistance in Somalia and Iraq, 
through peacekeeping in Macedonia and nation-building in Haiti, 
and to international armed conflicts in Kuwait and Iraq.402 

Military training and readiness exercises in foreign nations 
are specifically excluded from the War Powers reporting require- 
ment6.403 Consequently, using the War Powers Resolution model, 
the United States would not gain court-martial jurisdiction over 
civilians accompanying the forces far overseas training exercises. 
While some military attorney8 will see this  as an unacceptable 
jurisdictional gap, It 1s a gap that  is necessary to preseme court- 
martial jurisdiction. 

There 1s a strong urge to add court-martial jurisdiction over civil- 
ians in evely conceivable 'Bar powers" emurnstance. The problem lies 
in the fact that the limits of constitutional war powers are uncertan. 
In t y n g  to grab too much, the mditary could losejurisdiction over all 
civilians. Reid should teach that lesson if nothng else. 

D. Admrnistratwe and Procedural Details 

I .  Approml Authority-Congress and the President should 
place additional safeguards an the mditaly's ability to court-martial 
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a v ~ l i a n s  To counter any fear of the military "running rampant" 
over civilians, the statute or implementing regulations should 
require high-level approval before a mv~han can be tried by court. 
martial 

Current Army Regulations recognize that some eases should be 
tried by court-martial only in extraordinary circumstances For 
example, the Army must follow special procedures before I t  can 
court-martial a reserve or retired soldier For retirees, the regula- 
tion requires Department of the Army approval before charges can 
be referred to a court-martial.404 and the Amstant Secretary of the 
Army must approve the action before the Army can order a retired 
soldier to  active duty to face tna1.405 Reservists can onlg be tried 
while on active duty. and the Secretary of the Army must approve 
any orders to actixe duty before a reservist can be "sentenced to con- 
finement or deprived of libert:-."406 

Civilians too should be subject to court-martial only in extraor. 
dinary circumstances Secretanal approval for any court.martia1 
would guarantee that extraordmary circumstances are present In 
addition, secretanal approval would place court-martial power over 
civilians into the hands of cwilians<learly an appropriate place for 
that power to reside for both practical and conatitutional reasons 

2.  'Vatice and Training-The Department of Defense already 
requires the mllitary to @>e all emergency essential mvihans "law of 
war training, and training m the Umform Code of Military Justm"40' 
When cidianr are actually subject to the UCMJ. hone>er. this train. 
ing will take on new importance The military should design and 
implement a comprehensive training program for all emergency 
essential civihan personnel and cnilian contract personnel 

This training 1s not only wise from a military standpoint. but It 
may aleo be constitutionally advisable In Parker U. Lev), the 
Supreme Court rejected a c l a m  that Article 133 of the UCMJ mas 
void for vagueness.406 In so doing, I t  noted that "the militaly makes 
an effort to advise its personnel of the contents of the Uniform Code. 
rather than depending on the ancient doctrine that everyone 1s pre- 
sumed to know the law ''409 The Court went on to note that Article 

iUihR2:-10,iupio nois 328. para 5-Zb13 
*,:Id 
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137 of the UCMJ required "that the provisions of the Code be 'cam- 
fully explained to each d i e t e d  member 1"410 If deployed civilians 
are made subject to the Code, Congress should amendhtiele  137 to 
include those civilians in the training requirement. This is not to 
say t ha t  jurisdiction could be defeated by a lack of training or 
knowledge. In Parker u. Leuy, the Court's statement about training 
was dicta; the case involved an oificer who was tried by court-martial, 
and the Article 137 traimngrequrements do not apply to officers. 

Civilians who were tried during World War I argued that  they 
could not be tried by court-martial because they did not knowingly 
subject themselves to military jurisdiction. In the case of a mer- 
chant seaman, the district court compared court-martial jurisdiction 
to federal court jurisdiction: '"Arsuredly one who committed a crime 
without knowing that he was . . . subject to [federal court] jurisdic- 
t ion.  . could no t .  . contest the jurisdiction upon that ground It 1s 
proper, therefore, to determine the question ofjurisdiction upon the 
facts  a n d  circumstances;  i t  canno t  res t  upon knowledge or 

3. W l e n  Would Jurisdiction End?-Jurisdiction under UCMJ 
Article 2 is stated m terms of personal junsdiction based upon sta- 
tus. As a consequence, junsdiction normally ends when that  status 
ends. A statute that grants court-martial jurisdiction over civilians 
employees accompanying the force an overseas deployments would 
normally end when the deployment ends, when the civilian is no 
longer overseas, or when the employment ends. 

In Toth v Quarles, the Supreme Court examined the question 
of when jurisdiction ends for service members.4lz Toth served in the 
Air Force in Korea, received an hanorable discharge, and returned 
to the United States .  Five months later, he  was arrested and 
returned to Korea to be eourt.martialed far murder. The militaly 
based its court-martial junsdietion on a Statute that granted juris- 
diction over an ex-serviceman far serious offenses committed "while 
in a status in which he was subject to this code."4'8 

COn6ent.'5411 

.~ 
(1.1n re Berue. 54 F SUDD. 252. 256 1s D Ohia 1944) In anather World War I1 

*Wbth Y Quarlea, 350 U S  11 11955) 
'I'Id at 13 Juriadietion _a8 based on UCMJ art 31a) 11950). which stated 

that "any person charged xith having cammated, while m B atatus m which he WBB 
aubjeet to this code an ofiense ~galnsf fhla code. punmhable by canfinement ai five 
yssm or m m  and for whxh the peraan cannot be trled ~n the caurte of the U n m d  
States . shall not be reheved from amenabllny to trial by courts-mama1 by reanan 
afrhe termination of said status "Id at n 2 
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On a petition for habeas corpus, the Court ordered Tath's 
release. The Court rejected the argument that jurisdiction over ex- 
servmmen could "be sustamed an the constitutional power of 
Congress 'To raise and support Armies,' 'To declare LVm; or to pun- 
ish 'Offences against the Law of Nations ' '414 Likewise. jurisdiction 
could not "rest on the President's power as commander-in-chief, or 
on m y  theory of martial law."415 These constitutional powera, if 
''g~ven [their] natural meaning . . restrict court.martialjurisdietlon 
to  persons who are actually members  o r  p a r t  of t he  armed 

If the Court applies the Toth rationale to the question ofjuris- 
diction over civilians deplored with the military jurisdiction would 
end when the status of ''civilian deployed with the mihtaly" ends 
Therefore, statu8 would cease a t  the end of the employment.?': at 
the end of the military operation, or when the civilian returned to 
the states and was na longer "deployed." The military could retam 
jurisdiction during the deployment simply by not discharging 
employees or contractors while they were deployed Any termma- 
tmns could take effect once the civilian returned to the United 
States. 

Unfortunatel?, civilians in the Toth emurnstanees-where the 
crime 13 not discorered until they have returned t o  the United 
States or have terminated them employment relationship-will 
escape trial by court.martia1 Equally unfortunate, under current 
laius. they w l l  also escape trial m federal Court. 

forces ,3416 

\l Concluamn 

Civil ians have  served wi th  t h e  a rmed  f a r c e s  since t h e  
Revolutionary War Today, civilians deploy on operations to K u u a ~ t .  
to Macedonia. and to Ham, and they wd1 continue to deploy \\,her. 
ever they are needed It 1s time for the mditary to take the first step 
toward Dvmg commanders the ability to command the emhan  com- 
ponent of their force 

4 'Bu f a r e  Perlstein \, Unrted Stares, 151 F2d 167 13d Cir 1945, Terminstian 
u f e m p l o p e n f  dld not defeat jwiadictian O W  a civilian contractor during Sor td  War 
It The ex-contractor *ai charged with zteahng ~ o m e j e u e l ~  while he WBE awaiting 
m h f a r y  t r a n s p o n a i m  t o  return to the Stater The eoun found that the l snpage  of 
a n d e  2 af the Artrile% of Wa~sr was controlling That stature granted jurisdiction m e r  
sll ~wilisni u,ho were '"accornpanjmg or s e m n g  with the s r m i e ~  i n  rime of W B I '  

Cansequenrlr the m d n m  retained jurirdictian because the ex-cantractor U ~ L  still 
"a~campangmg' Lhe .%my ai the fame of the offense " I d  st 166-69 
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A limited expansion of court-martial jurisdiction over civilians 
deployed an oversem miitaly operations will g ~ v e  commanders the 
ability to  command at  a time when they need it most-during 
deployments in hostile or uncertain circumstances. Commanders 
need jurisdiction over deployed civilians, and it is that  need that  
makes the jurisdiction constitutional. 

In the Rad  cases, the Supreme Court took away the military's 
ability to court.martial civilians stationed at peacetime overseas 
garrisons However, the Reid cases did not mark B shift in legal rea- 
soning so much as they marked B shift in military court-martial pol- 
icy. Prior to Rad,  the federal courts heard many habeas corpus peti- 
tions from civilians, but these were all from civilians who were 
court-martialed dunng wartime. The courts upheld jurisdiction in 
almost every case. 

It 16 time to shift military courts-martial back to their eonstitu- 
tional r o o t s b a c k  to constitutional war powere and the needs of 
military commanders. A limited, reasoned expansion of court.mar- 
tial jurisdiction over ewdians deployed on military operations takes 
courts.martie.1 back to those constitutional beginnings It 18 neces- 
sary, It is proper, and it will withstand constitutional reiiew. This 
limited expansion of court-martial jurisdiction will not salve the 
whole problem It IS B start, however, and it starts with the most 
critical need. 
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CONCLUDING HOSTILITIES: 
HUMXUITARIAN PROVISIONS 
IN CEASE-FIRE AGREERIENTS 

\ I  \ , -, 4 4- 

I. Introduction 

Regardless of the reasons for WET, each conflict 1s intended to 
reach an end. When it does, there are a number of issues that must 
he resolved Although customary international law may provide 
answers to some of these issues and guidance on others. the most 
effective peace 1s achieved rhrough an agreement between the par- 
ties to the conflict that clearly estahlishea the obligations of each 
party in accordance with the law 

Customary international law provides a number of obligations 
that arise at  the cancluamn of hostilities. but these obligations haie  
not alaays been followed. The ammosity that  remains at  the end of 
a conflict may tempt the p r e w h n g  party to neglect these duties 
and impose a farm of victor's justice by dictating the terms of the 
peace. A cease-fire agreement in which the parties agree, not only to 
cease hoatilmes. but also to fallow international lan in the conclu- 
sion of a conflict will substantially relieve the suffering caused hg 
war and speed the humamtanan,  environmental, and economic 
recorev of the societies involved. 

This article will show that  international humamtarian law 
provides a framenork that mandates the inclusion of some provi- 
sions and limits the range of negotiation on other terms of cease-fire 
agreements These humanitarian prowsmns are based on legal 

'Cmted Stares \lar.ne Corps Currently m i m e d  PI Head.  Law o i  A r r e d  
Conflict Branch. International L a w  Diniion. Offlce of The Judge idrocare General 

his) 1984. Yonhueitern Oldahoms State Lmaera.tv 
a i  Ok lahoma .  L L  \ I ,  1995 George J\aai . ingron 

Department of the 

Emiersity Former as Depufi Staff Judge i d i o c a t e  D S Marine Force3 

and G3 Plans Offcer 1st Force Service Suppan Group, k n g d a m  of Saudi Arabia 
1990.91 Thlr a n i c l e  1s based on a w i l t e n  d m e n a t m  that the author submittea to 
ist ir iy ~n pan the \laster of Laur demee requirements o i  The National L a r  Center 
o i T h e  George Washington Cn l i e r s l f )  The thesis U B I  directed b) R a l p n  G 
Sremhsrdr 111. Profeiaor aiLaiv 
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obligations that are designed t o  alleviate the consequences of war 
and promote peace. The current legal justification and scape of 
these provisions will be examined in a generic context which applies 
to all agreements conciuding hostilities, regardless of the political 
objectives OF issuer involved in the conflict 

Cease-fire agreements may address a wide range of topics. 
This article takes a different approach to ceaae.fire agreements by 
using two determinants for whether a provision must be included in 
the document F re t ,  the obligation must be sufficiently defined by 
international humanitarian law to constitute a legal duty of the 
parties to act in a certain fashion. Second, there IS an issue of tim- 
ing. By definition, cease.fire agreements conclude hostilities If 
there is a legal obligation that specifically arises at the conclusion of 
hostilities. i.e. repatriation of prisoners of war (POWs), or there 1s a 
continual obligation or other legal duty that  has a substantially 
greater chance of being suecesefully performed if action is taken 
immediately after the fighting ceases, 1 e . ,  searching for mieeing 
persons or marking and removing minefields, then it must  be 
included in the cease-fire agreement. Those issues that  are pohtical- 
ly charged or are not defined by B legal s tandard tha t  clearly 
resalves the issue, such as war reparations, may await the peace 
treaty or poiitical resolution of the eanflict.1 

This article begins with a general outline of the cease-fire 
process. This section argues that  cease-fire agreements are no 
longer a purely domestic matter between the state parties. It also 
describes the different types of agreements, both imposed and vol- 
untarily agreed on, and outlines the basic terms to be included in 
them. The description of the recent cease-fire m the 1991 Gulf War 
is proiided as an example of recent state practice and as a frame of 
reference for the discussion of humamtanan provisions. 

The second par t  of this  article will t a k e  an evolutionary 
approach to a number of different cease-fire topics. The first section 
18 devoted to cease.fire provisions relating to victims of war. I t  
begms with the repatriation of prisoners of war, a well-established 
area that has undergone substantial development before reaching 
its current form. Provisions relating to mudians also are included in 
this seetion aiong wlth obiigations to  search for, identify and recover 
the missing and dead, both combatants and emimns. The next sec- 
tion deals with the remnants of war and legal protections relating to 

lThx amcle “he3 the term p~liflcal pmwrion to deaenhr those mbuea that are 
not rufic~enfl)  defined by mtematmal 18%. to rhe p m f  that they are r e q w e d  to he 
included m the oeaeedre agreement, OT remain susceptible to extensive negotiation 
that  could delay the mare-fire pmcesh However, I f  the panlea have negotmted a res- 
olution Lo fhece ~ d i u e e  the, may bo included m the cease-fire agreement. 
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the removal of unexploded ordnance, sea and land mines. and con- 
cludes with B discussion of IBEUBE regarding environmental damage 
caused by war. A third section will briefly discuss the law protecting 
private and cultural property. Each of these topm uill be anabred 
to determine the existing state of the law and the basis far including 
each subject m a cease-fire agreement 

A. Interest of the World m Promoting Znteinotmial Peace and 
StVUFZt? 

Wars are no longer fought in a vacuum With a global economy, 
even small regional conflicts can have an impact on the world's eco- 
nomic markets. More mportantly, they can trigger a larger war. a 
mass exodus of refugees, or otherwise threaten international peace 
and security Improvements in technology and the widespread sale 
of arms have increased the military and destructive capability of 
armed forces throughout the world In an effort ro curb violence and 
control conflicts, the Umted Nations has  taken an ~ncreasmgly 
active role in peace-keeping and peace-enforcement m m m n s  These 
operations are conducted at great cost-both financially and in lives 
lost-and to be beneficial, they m u d  end in a peace chat hill antisf? 
the domestic interests of the parties to the conflict and the derire of 
the rorld commumty for a lasting peace 

An effective peace IE one that each government can live with 
a n d  con t inue  to  receive t h e  polit ical  suppor t  of its people 
Governments often have difficulty in concluding agreements that  
will receive majority support because the war, and the resolution of 
issuee raised in the peace process. ape emotional events that will 
affect them Societies for generations. Mthaugh both sides will con- 
sider v a r - 1 0 ~ ~  political t e rms  disagreeable, properly including 
humamtanan provisions can soften the effect of controversial provi- 
sions and provide the basis for positive support for the agreement 

In Its role as the guardian of international peace and security, 
the United Nations has  a responsibility to focus an  the  peace 
process a t  the e o n ~ l u ~ i o n  of e v e ~  conflict to  ensure that  this process 
does not sow the seeds of future canflicte.2 In its statement of pur- 
poses and pnne~pler,  the Umted Nations Charter (Charter) speafi- 

'LI u CUBPER a ~ t  1 pars I, sfatel that m e  at  the purposes of the Pmred 

To mamtmn mternat~onal ~ e a c e  and E O C ~ T . ~  and IO that end t o  take 

sallanl l d  

effective col lect i ie  meamre3 ior the preientmn and  emo owl o f  threats 
to the peace and far the bupprermn of acts  of spgreirion or other 
breaches a f the  peace and t o  bring sbauf by peaceful means and .n con 
farmlf) r i l h  Lhe p n m p l e a  ofjustice a7.d infernations1 ISY adjustment 
OT se!ilemerr o f  i n fe rna f i~nd  dirpufer or s i f u f m n i  which might !*ad t o  
B breach of m a c e  
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cally provides that  the United Nations 1s "to bring about by peaceful 
means, and in conformity with the principles ofjustice and interna. 
tianal law, adjustment or settlement of international disputes or Sit- 
uations''3 This creates an obligation of the United Nations to ensure 
that  all settlements are concluded according to international law; 
the negotiation of peace ie no longer a private matter left to the d m  
cretion of the ad\,ersaries. It 1s a process that is conducted under 
the scrutiny of world public opinion and, to comply with the stan- 
dards of international law, cease-fire agreements must include c e ~ -  
tam humanitarian provisions. 

Members of the United Nations must act in good faith to fulfill 
their obligations under the Charter and settle them "mternatianal 
disputes by peaceful means in such a manner that  international 
peace and security, and justice, .we not endangered."' This places an 
additional duty on member states to conclude cease-fire agreements 
in accordance with international law. The United Xatmns also has 
an obligation to  "eneure that states which are not Members of the 
United Nations act in accordance with these Principles 60 far as 
may be necessary for the maintenance of international peace and 
security."5 

It also IS in the best interest of states to act in accordance with 
the standards of conduct that are generally accepted by the eommu- 
nity of nations This IS particularly true of nations who recently 
have been involved in an armed conflict and want to be viewed 
favorably by the world community. The proper use of humanitarian 
provisions in ceaae-fire agreements is one of the easiest ways for a 
nation to demonstrate its desire to comply with international stan- 
dards and pursue an expeditious recovery and lasting peace. 

B. n p e s  ofAgreenents Concluding Hosthtzes 

The importance of an agreement in concluding hostilities can- 
not be overemphasized. Just  because customary international law 
obligation exists does not always mean that the parties will comply 
with it. If a treaty is silent on a subject, the mqonty view is that it 
1s must  be construed in accordance with internat ional  law 6 
However, if the parties want to clarify their obligations and ensure 

aid 
.id aTf 2. paras 2-3 
.id m 2. para 6 
iThe Paquette Habana, 176 U S  0 7 7  (19001. but aee LTmted Stares v Alvarei- 

Machain. 112 S Ct 2188!19921 
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complmnee, they should reach an agreement tha t  complies with 
international law EO that  there are no misunderstandings. This is 
especmll) true with etates that  ha re  been former adversaries 
Cease-fire agreements also provide a basis for the restoration of 
trust between the parties that other forma of war  termination do 
not provide 

Because the scope of a cease-fire agreement 1s limited only by 
the minimum protection estahhahed by international law and the 
parties' ability to agree. the parties may agree to provide additional 
protection for certain people or accept additional responsibility far 
damages beyond that required by international  la^ The cease-fire 
agreement also contains the mechanics of carrying aut the parties 
international law obligations and IS much more likely to lead to the 
actual implementation of these legal obligatiana. 

411 of the different agreements involved in the conclusion of 
hostilities have a long history and well-defined situations for their 
use. Traditionally, the peace treaty provided a political settlement 
and formally concluded the war Capitulatmnse and armistice or 

-!Tar i e rmmat~on  ma) fake B isr.et) of 
mfa a larger m e  uhich I" rea1.t~ is m eicalaf 
conflict rather than conclude LI IT ma, end u h e  

drawsi of a pan)  or according to an agreement befueen the parties .Agreememi ma) 
be the iesu!t of a third parti  such as nn internsfland organliaflan. -,orking out 
term: that m e  agreeable t o  the p a n m  or ihey may be imposed by m e  part3 on the 

Cap~ tu la rmn  has been defined ae 'an ayeement entered ~ n m  berueen corn. 
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cease-fire$ were agreements concluded with military participation 
and designed to be binding until a formal peace treaty came into 
farce However, some of these agreements have last their popularity 
and are used in different ways OF have been replaced by other 
instruments. 

An example of the evolution of these ageements  is the reduced 
popularity of capitulations in  internat ional  armed conflicts.10 
States are more likely to enter into wars, not for profit, but for ideo- 
logicai reasons, using limited force to achieve limited goals. This 
tgpe of situation promotes negotiated compromise prior t o  capitula- 
tion." Furthermore, Some governments may believe that  to retam 
power and save face, they need to remain in a war until a settle- 
ment can be negotiated in spite of a military situation that  other- 
wise might have prompted a capitulation 12 

Additionally, there has been a notable decline in the number of 
peace treaties concluded after the parties have entered into a ceaee- 
fire agreement.13 This decline has been attributed to improved com- 
munications that  allows the leaders of a state to maintain close 

nAn ~rmis t ioe  truce. OT what 1s no- iommanly referred ta BJ B cease-fire 
aereement. 1% not B ~ e a e e  settlement but. 'the eeaaation of aetiw hoatilifies far B 
pinod apeed upon b?. the belligerent6 ' FM 2i-10.8upw note 8. para 479 * n i c k  31 
01 the Regulations Respecting the  Laws and Cuirams of War on Land. annexed to 
Hagve Convention No IV Respecting the Laws and Curtomi of War on Land. Oct 
18. 1907, 36 Stat 2277, 75 U h  TS 287 [hereinafter 1907 Hague Replafmnal 
w p n n t s d  an D o i U l l i h ~ s  01 THE L m s  or \\in 46 (Adam Rabens & Richard Guelif 
eds Zd ed 19891 ".An armisfire mav be neneral or loeal The first rumends the mnh. 
fan operatiom os the belhgerent St& & w h e r e ,  the second only ietx,em celfsin 
fractions of  t h e  belligerent nrmie8 and r i t h i n  a fixed radius  " 1901 Hague 
Regulatiana. s u p m  art 36 .4ddaionally. "OX i n s  duration IS not defined the belhger- 
ent p ~ r f i e r  may rebume operations at  any time. proiided slwayi that the enem) 1s 
warned w t h m  the time agreed upon. m accordance with the terms 01 the armi~tiee " 
Id  Thia article uses the modern term of cease-fire agreement ~n place of the word 
a n s t i c e  xi used here. cease-fire ~greemenf does not d e r  t o  a temporaw 01 IIrnited 
~ u s ~ e n i i o n  ai hosfilitier but denotes B penersl eeisation asall m~htary aoeratms  of . .  
the combatanfa 

'UPILLM m o i o  note 7. s t  28.30 This 1% true OS ~nfe rna f i~ns l  armed conflicts 

llId 
W d  
'One study found that of 36 peace aettlementa betreen 1922 and 1982, 0111) 

f l v ~  were negotiated alrer a n  armmfice and these were "complicated or &peed  came " 
PILIUI, mpra note 7, at 31.32 
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coordination over  t he  mil i tary farces and  the negotmtars .11 
Improved communications also make Lt practical for them t o  con- 
elude negotiations on a number of issues pna r  to a ceaie.fire. If the 
majority of the ISBUBE are resolved prior to the end of hostilities and 
included in the cease-fire agreement, It 1s less likely that a peace 
treaty ever will he concluded 

Agreements ending hostilities no longer can be neatly catega- 
riced as armistice agreements, capitulations, or peace treaties. The 
o n a n a l  purposes of these agreements have been combined and the 
cease-fire agreement used t o  end modern wars  may contain a num- 
ber of pronnons or conditions common to each of these agreements. 
Consequently, cease-fire agreements are more important than e ~ e r  
and that they include humanitarian provisioni 15 critical Resol\mg 
these issues cannot be delayed in the belief that the)- may be includ- 
ed in a peace treat5 or other subsequent agreement 

The crucial distinction IE not in the name of the document, but 
ahether  I t  IS truly a voluntary agreement or simply terms imposed 
on a party with a significant disadvantage in the  negotiation 
process Admittedly. one party LS almost alivayj going to be in a 
poeition where the5 must accept terms to end the hostilities that 
they would not hare  chosen if they were able to continue fighting or 
if they were in a better bargaining position Hauerer, for those 
areas in which the rule of law provides B clearly defined standaid. 
the bargaining position of the parties should be immateiial the law 
controls The scope of their negotiation 1s limited by the law. and 
their negotiations must be conducted uithin those limits. 

C Terms to be Covered in Cease-Fire Agreements 

By definition, cease.fire agreements are designed primarily to 
conclude active hostilities. they are not intended to replace peace 
treaties or resolve every political ISSW However. hecause armistice 
or cease-fire agreements no longer can be negotiated with rhe 
understanding that a peace treaty will follow, the nature of these 
agreements has changed Although some political questions may be 
beyond them realm in certain situations, modern cease-fire agree- 
ments must address bath mditary and humamtanan issues 

It has been stated that 

there 1s no fixed rule or CuStom which prescribes what 
provisions should or should n o t  be included in the  
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armistice agreement. On the other hand, there are cer- 
tain provisions which . . . are very generally included by 
the parties, not because of any legal compulsion. but 
rather because experience has  proven that  such p r o w  
smns are of a nature  t o  facilitate the purpose of the 
armistice and to insure against violations thereof.'j 

These practical or general provmons relate to the specifics of the 
termination of hostilities and include the precise date and hour of 
the commencement of the armistice, duration of the armistice. the 
designation of area8 under the control of the each party and any 
neutral  zones, the  relations between apposing forces and local 
inhabitants, acts to be prohibited during the armiStice, and any con- 
sultative machinery established to eupervise the implementation of 
the agreement.'% 

Cease-fire agreements may contain political and economic 
terms along with militaly promsions.'7 The scope of these stipula- 
tions is determined by the ability of the parties to agree on them. 
Same of the general provisions In the cease-fire agreement may 
orerlap with political issues that have not been resolved. For exam- 
ple, cease-fire demarcation lime and neutral zones are closely relat- 
ed and easily confused with political questions of terntonal sover- 
eignty, Demarcation lines and neutral zones are intended to sepa- 
rate the military forces to prevent incidents that  may lead to an 
inadvertent resumption of host i la~s.16 As such, they are usually 
temporary in nature and are not intended to resolve the political 
issue of territorial boundaries. If it is not intended t o  address or 
resolve a territonal dispute, the cease-fire agreement should specifi- 
cally s ta te  the purpose of the demarcation line and exclude any 
intent to c lam territory based on this lme.1g If the parties have not 

>Howard 5 Levie. The .\hluis and Scope o/ the Aimislmr Axreemmi. 50 AM 
J III'L L 680.882 ( 1 9 ~ 8  

~ . F Y  27-IO. note a.  para 487 
~ L e v ~ e .  mpro note 15, sf 901 Among the p o h t m l  and militaly p ~ m m o n s  that 

may be Included ~n a cease-fire are the ev~custmn of temmly. diapoiitian of airerafl 
and shippmg, moperation I" the puniihment of war ciimes, restitution af captured m 
h i e d  property. e ~ m r n u n i e s r i ~ n ~  facdmer and public utihties. c m 1  admmerration, 
displaced persons, and the diiralutmn of organnafmns KhiCh may subvert public 
order FM 27-10. w p i a  note 8, para 468 

iw,evle, 15, at a93 
1 8 h  example of this type of proiman 1s found ~n the 1949 General Armletice 

Agreement between Israel and E m t ,  Feb 24, 1949. 42 U N T S  251, reprmfrd ~n 
THE Anaa-Ismm~ Cohiricr 3 DoCOhlEYTS 380. 363 [John R .Moore e d ,  19741 I" 
u hieh the p ~ n i e b  apecifieally etared in Article V that 

2 The Armmt~ce Demarcation Line LS not t o  be eonitrued m m y  sense 
8s B political or territorial boundary and 18 delineated without prejudice 
to  n q h i s ,  claims and oaritianr of ei ther  Party t o  the  Armlitlee a i  
rega;da the ultimate Eeitlement af the  Palestine questmn 
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reached an agreement on the issue of territory, they ma? decide to 
conclude an agreement on other cease-fire matters and reserve this 
wsue for peaceful negotiations at a later date Other politically 
charged issues-such B E  disarmament and war reparations-may 
not be resolved at the conclurion of hostilities. and m all likelihood. 
w11 only be found m an agreement uhere a victor 1s dictating terms 
t o  the vanqmshed 20 

As an instrument signalling the end of a conflict the cease-fire 
agreement must include pronsions that address all of the obliga- 
tions under customary international law that a r m  mmedmely  a n  
the conclusmn of active hosthties.  In the past, cease-fire agree- 
ments hare focused on the mechanics of the suspension of hostilities 
and, w t h  the exception of the repatriation of POLYS, moat of rhese 
agreements have neglected other humamtanan msues Those ropici 
that have been addresjed have not always been handled in accor- 
dance with international law Following some wars, PO\Vs hare 
been forchl) repatriated in spite of their rights under customary 
international law to refuse repatnation. There are a number of 
humanitarian obligations provided far m international treaties that 
are accepted 8s customary international law In addition to the 
releaae and repatriation of PO\V8. these obligations include duties 
of the parties toward evacuated. dis 
the respective duties of militan. and 
for misang and dead combatants an 
the parties to report the location of landmines: and to return or pro- 
ride restitution for damage or removal of protected property If ms- 
t o m a v  international law provides B clearly defined duty that either 
armes at rhe end of the conflict or 1s a continual duty--auch as the 
obligation to account for the mmamg and dead or to cooperate in the 
prosecution of war crimer-it must be included in rhe cease-fire 
agreement. On the other hand. any political question that can no^ be 
resolved without delaxmg the conelu~ion of rhe war. should not he 
included 

Proris~ons ~n cease-fire agreements may cover a m>nad  of top- 
ICS. General terms dealing with the practical aepects of the cease. 
fire clearly must be included Political terms. such as war repara- 
tions and terntonal disputer, provide the most controversy and may 
need to be settled m another political forum. In betueen lies a range 
of humanitarian terms that have not been included in most agree. 
ments hut have a strong basis of support in customary international 
law that  limits debate on some issues and mandates inclusion a n  
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others. This article will prove that  theae duties are not political or 
subject to negotiation but are a t h e r  established or emerging legal 
obligations that  should he provided for in every cease-fire agree- 
ment. A failure to address these important conalderations may jeop- 
ardize the peace process 

D. Factors Influencing the ,Yegotiation Process 

Ceaae-fire agreements are complex instruments that  reflect 
the competing Interests of the state parties to the conflict, rights of 
individual victims of war, rights of families and concerns of future 
generations. Hawever, with the exception of international arganiza- 
tians in certain cases, only Etatea are represented at  the conference 
table and It 1s up to them government and military negotiators to 
properly represent all of these nghta within the bounds of interne 
tianal law. 

The negotiation af any cease-fire agreement is a situatian- 
dependent process based on the circumstances surrounding the con- 
flict. It iB a complex transaction that is beyond the scope of this arti- 
cle. There are, however, a number of political, military or practical 
considerations that  influence the negotiation process and deseme to 
be mentioned 

States are usually not dealing with each ather as sovereigm 
equals but as adveraanes with dramatically different bargaimng 
positions. Because they are at war, the presumption af goad faith in 
negotiations may not always apply. 

The timing of a ceasefire can present another problem. The 
decision of whether to conclude a preliminary cease-fire with addi- 
tional negotiations later requres an agreement by both parties.21 
The party with B decided military advantage may be reluctant to 
open or continue negotiations and may prefer to continue fighting to 
improve its bargaining position or to force a capitulation. This also 
improves the probability that most political and military issues will 
be resolved by negotiation prior to the conclusion of a cease-fire 
agreement. 

If the cease-fire agreement is to address political and military 
issues, both government and military negotiators may be involved. 
The military negotiators usually will resolve practical issues such 
as the timing, duration, delimitation of areas controlled by the par- 
ties. and the location of landmmes. Controversial political L S S U ~ S  

1 1 P I L M .  SUP'" note I ,  at 88 
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usually are resened for government representatives, who mar be 
military commanders authorized t o  negotiate on behalf of their gov- 
ernment. Negotiations may be conducted b? either military or gor- 
ernment representatives but the best approach would be a com- 
bined mi l l t ap  and diplomatic negotiation team 22 

The number of political. cultural. r e h e m s ,  ethnic. racial. eca- 
nomic. or terntorial issues that are either at the root of the conflict 
or arise dunng the war are infinite. However. the scope of negotia- 
tion on these issues 1s not unlimited Inteinational law tends to 
depolniaze some ~ S E U ~ S  and provide a framework for t hen  resolu- 
tion For example, the rights to democracy and self-determmation 
may influence negotiations on all of these issues The law of state 
responsibility defines negotiations on the economic issues of repara- 
tions and the allocatmn of damages. Disfaior with conquest as a 
legal method of acquiring territory and the nght of self-determination 
also may limit the scope of negotiation between the government rep- 
resentatives Mast of these largely political I E S U ~ S  are left to the bar. 
gaining position of the states and to the skills of their negotiators 

On rhe other hand, international law provides B much more 
clear picture of the parties' obligations regarding humamtanan pro- 
wwms m cease-fire agreements. Because these provmans do not 
present the controversy of most political I S S U ~ S .  m h t a n  negotiators 
should ensure that these terms are included and the requirements 
of international law are satisfied 

The effort to ensure that humamtanan provisions m e  proper- 
ly drafted and inserted cannot wait until the beennmg of the cease- 
fire negotiations During the course of a conflict the focus of the 
mili tav will be on the destruction of enemy forces The,- may not 
have the luxury of devoting a large number of people to plan for the 
end of the war. Although each conflict will have its o u n  unique 
issues, generic plans for the conclusion of hoatilities should be pre. 
pared as soon as possible with detailed plans and proPismns drafted 
as the msues arise 

International law not only governs the commencement and 
conduct of homhnes,  i t  also applies t o  the conclusmn Accordingly, 
the parties to armed conflicts must place the eame prionty on plans 
for the conclumn of hostilities ae they put on contingency plans for 
t he  commencement and conduct of R B T .  This preparation wil l  
emure that a cease.tire agreement that complies aith international 
law IS successfully negotiated and the people of both sides receive 
the protection that they deserve 
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E The 1551 Gulf War Cease-Fm 

A discussion of the circumetances leading to the conclusion of 
the 1991 Persian Gulf War provides an example of the  evolution of 
the ceasefire process. This agreement was not one document, but 
composed of a series of United Sations Security Council Resolutions 
and Iraqi correspondence along with a meeting between the mill- 
tary commanders to settle the military considerations of the cease- 
fire Although It does not fit the  traditional view of B negotiated 
peace process composed of an armistice followed by a peace treaty, it 
is representative of negotiations being conducted and 6tete practice 
being established through a number of different documents, events. 
and diplomatic correspondence. It also iliustrates the type of terms 
to be deait with immediately foliowing the conclumn of hostilities 
and the political issue8 and detalls that  may be delayed until B 

more formal peace can be arranged. 

The ceasefire process in the Gulf War is important for a num- 
ber of other reasons. The actions of the Security Council under 
Chapter VI1 of the United Nations Charter were intended to create 
binding obligations an the international community with respect to 
this particular threat to international peace and security. As evi- 
dence of state practice, these actions were expressly agreed on by a 
majority of the members of the Security Counc~l  and by them 
actions in support of them, by members of the coalition forces. I t  
also 1s the  most recent cease-fire process conducted an the world 
stage. Accordingly, It provides a starting point and example for the 
analysis of the current international obligations that  arise a t  the 
end of hostilities 

At eight o'clock on February 28, 1991, after a one hundred- 
hour ground campaign, coalition farces ceased offensive operations 
against the Iraqi mditary.23 This was not an agreed on cease-fire, 
but a unilateral decision to temporarily suspend offensive opera- 
t i o n ~ . ' ~  In a letter dated February 2 7 ,  1991, the Deputy Prime 
Minister of Iraq notified the United Nations Security Council that 
Iraq had started to wlthdraw it6 forces from Kuwait and that the 
"Iraqi Government agrees to comply with resolutions 662 (1990) and 
674 (1990) if the Security Council adopts a resolution providing for 
an immediate cease.fire and cessation of all military operations on 
land, a t  sea and an the It also stated that Iraq waa ready to 

*lid at 416 
" 5  C Res 686,2978thmt8, D N Doc S 22273 11991) 
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"release all pnmners of a a r  immediately after the ceaae.fire and 
return them to their home countries within a very short permd of 
time ' 2 6  On Februaq 28. 1991. the Deputy n l lmte r  of Iraq provid- 
ed another letter to the President of the Security Council t o  offimal- 
Iy inform him "that the Government of Iraq agrees to comply fully 
with Security Council resolution 660 (1990) and all the other 
Security Council resolutions."z~ In response. the Secuntg Council 
adopted Resolution 686 on March 2, 1991 21 

Resolution 686 covered the initial terms for immediate a p e  
ment or items that normally would be discussed in an armistice It 
1s more than the Security Council dictating terms to Iraq, it is an 
acceptance of Iraq's offer to comply with all S e c u n t r  Council 
Resolutmns in exchange for an immediate cease-fire. 

In Resolution 686. the Securit) Council, acting under Chapter 
VI1 of the Umted Rations Charter. required Iraq, among other 
things. t o  accept the Secuntg Council's previous r e d u t m n s  and 

la) Rescind immediate15 Its actione purporting to annex 
Kuwait: 

tb) Accept in pnnc~p le  Its liabiliry under internatmnal 
l a w  for any loss or  damage. or any injury arising in 
regard t o  Kuwmt and third States, and their nationals 
and co rpor~ t ion~ ,  as a result of the invamm and lllegal 
occupatmn of Kuwait by Iraq, 
I C s  Immediatel!' release unde r  the  auspices of t he  
Internatmnal Committee of the Red Cross, Red Crass 
Societies. o r  Red Crescent Sonet i t%,  all Kuwaiti and thwd 
country narionals detained by I r aq  and r e tu rn  the  
remains of any deceased K u w a ~ t i  and third country 
nationals 50 detained. and 

rd) Immediately begin to return all Kuwaiti property 
seized by Iraq, L O  be completed in the shortest possible 
period; 

3. Further demands that Iraq: 

la) Ceaie hostile or prawcative actions bx ~ t s  forces 
against all Member States, including missile attacks and 
flights of combat aircraft: 
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(b) Designate military commanders to meet with eoun- 
terpar ts  from the forces of Kuwait and the Member 
States cooperating with Kuwait pursuant to resolution 
676 (1990) to arrange for the military aspects of a cessa. 
tion of hostilities a t  the earliest possible time, 

(c) Arrange for immediate access to and release of all 
prisoners of wer under the auspices of the International 
Committee of the Red Cross and return the remains of 
m y  deceased personnel of the forces of Kuwait and the 
Member States cooperating with Kuwait pursuant to res. 
olution 6 i 6  (1990); and 

(dl Provide all information and assistance in identif>-ing 
Iraqi mines, booby traps and other explosives as well as 
any chemical and biological weapons and material in 
Kuwait, in areas of Iraq where forces of Member States 
cooperating with Kuwait pursuant  to resolution 678 
(1990) are present tempormilx and in adjacent waters," 

This resolution also welcomed the "decision of [the Coalition Forces1 
to provide access and to commence immediately the release of Iraqi 
prisoners of war as required by the terms of the Third Geneva 
Convention of 1949, under  the auspices of the Internat ional  
Committee of the Red Cross "30 

Resolution 686 serves the purpose of a traditional armistice by 
resolving a number of issues "immediately" a t  the conclusion of hos. 
tihties. It also lay8 the  groundwork for the settlement of political 
issues usually determined in a peace treaty One of the most contro- 
versial msues for Iraq was the  question of terntonal  boundaries. 
This resolution only required Iraq to rescind its attempts to annex 
Kuwait. It did not mention the boundary dispute between Iraq and 
Kuwait It also did not provide a detailed discussion of state respon. 
sibility or war reparations, but did contain a boilerplate provmon m 
which Iraq was to ''accept in principle it6 liability."31 Additionally, by 
requiring Iraq to "implement its acceptance of all twelve resolutions 
noted above" this resolution incorporated a number of ather terms 
into the cease-fire.32 This included the terms of Security Council 

*#Id 
iUId 
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Resolutions 670 (September 25, 1990) and 674 (October 29, 19901. 
which contained liability for war crimes b> reaffirmmg in part that  
the "Fourth Geneva Convention applies to Kuwait and that BL a 
High Contracting Party to the Convention Iraq 1s bound to comply 
fully with all  its t e rms  and  in particular 18 liable unde r  the 
Convention in respect of the p a w  breaches committed by 11, as are 
the mdivlduals who commit or order the commission of grave 
breaches , "33 The Security Council confirmed the role of 
Resolution 686 8s  an informal cease.fire document. as opposed t o  B 

conclusive peace, in its final paragraph by deciding 'that m order t o  
secure the rapid establishment of a definitive end to the hostrlities. 
the Security Council remains actnely  seized of the matter."3' 

Another step in the canelusmn of the war  was the meeting 
between the military commandere a t  S a f r a n ,  I raq,  on March 3, 
1991.36 The purpose of this meeting was to discuss the milaaw con- 
ditions for a cease.fire.36 At this meeting, General Schwarzkopf and 
Lieutenant General Prince Khalid Bin Sultan al-Saud represented 
the United States and the Kingdom of Saudi-.Arabia respectively, 
and Lieutenant General Sultan Hashim Ahmad was In charge of the 
Iraqi representatives 37 General Schwarzkopf's arerndmg concern 
in drafting his terms of reference for the meeting was to take care of 
the troops and make the battlefield safe 38 Aceordmglg, these terms 
included: the immediate release of PO\V's, identification of coalition 
forces missing in action; the return of bodily remains; the disclosure 
of minefields and unconventional weapons bunkers in Kuwait, and 
a demarcation line.39 The only point that needed clanficatmn was 
the demarcation line General Ahmad did not have authority to con- 
cede territory and A ~ S  very concerned about the purpose of this 
line 40 General Sehw-arzkopf assured him that the line had 'nothing 
to do with borders. It is only a safety measure. We have no intention 
of leavmg our forces permanently m Iraqi territory once the cease- 
fire is signed "41 The discussion also included requirements far vehi- 
cles ~n the cease-fire zone to fly orange flags to signal peaceful 
intent and permission for Iraq to fly helicopters over the t e r n t o n  of 

a?d at 419-60 
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Iraq on the Iraqi side af the demarcation line.42 Iraqi fighters and 
bombers were grounded.43 

In addition to these terms. Lieutenant General Khalid wanted 
the return of Kuwmti citizens taken against their will and aeeur- 
B ~ C ~ S  that  Iraq would never invade the Kingdom of SaudiArabia.44 
Lieutenant General Ahmed stated that  no one had been taken by 
force but anyone who had come to Iraq after the invasion would be 
allowed to leave.45 

One month later, on Apnl3,  1991, the Security Council adopted 
Resolution 687 by B vote af twelve to one with two abstentian~.46 
Resolution 681 served 8s the final settlement to the 1991 Persian 
Gulf War and mcluded: detailed prorismns concerning the controver. 
sial issues of the reestablishment of the terr i tor ia l  boundary 
between Iraq and Kuwait; establishment of B demilitarized zone 
with United Nations observers: disarmament; and continuation of 
the arms embargo. It also contained additional provisions detailing 
the return of Kuwaiti property and Iraq's liability for damages 
caused by the war.47 Add&mdlx Resolution 687 included a p r o w  
sion that  granted the International Committee of the Red Cross 
(ICRC) access to Iraq to search for Kuwaiti and third.eountry nation- 
als requesting repatriation and required Iraq to cooperate with the 
ICRC's efforts, provide lists of these people, and repatnate them or 
them remains.48 It also required Iraq not to commit or support inter- 
national The Security Council stated the purpose of 
Resolution 687 by declaring "that. upon official notification by Iraq 
to the Secretary-General and to the Security Council of its accep- 
tance of the provisions above. a formal cease-fire is effective between 
Iraq and Kuwait and the Member States cooperating wlth Kuwait m 
accordance with Resolution 6 i 8  (1990)."50 The Iraqi  Kiational 
Assembly accepted the terms of Resolution 687 an April 6, 1991.51 

**id at 488.89 
.#Id 
4 d  at 480-88 
',Id 
**United Nations Sscunty Council Rebalution 887 lApr 3. 1991) mppnntrd tn 

4,Id 
$*Id 
4oId 

M O O R E  mpra note 28, sf 424 (1992) 



202 MILITARY LAW REVIEW [Vol. 148 

Although Resolution 68i was charactenzed a i  a "formal cease- 
fire," it was adopted m e r  one month after the ~ o n ~ l u s i o n  of the  
fighting and contains the controversial political issues of war repa- 
rations, disarmament. and the determination of terntonal bound- 
anes Parties to a conflict must deal with a number of international 
law obligations that arise immediately after the conclusion of active 
hostilitiej in an agreement similar to Resolution 686 This type of 
document, whether imposed by an International organization or 
agreed on by the parties to a conflict. 1s the subject of this article. 

I1 Ending Hastilinea Role of the J l i l i t av  and Operational 
Conslderatmns 

A Rules ofEngagement 

Cease.fire agreements require the rnditarj  to revise other 
meas of their operations to fit the terms of the ceasefire. 4 n y  dis- 
C U S S I O ~  of the obligations of parties a t  the conclusion of hostilities 
would be incomplete ni thout  mentioning rules of engagement 
rROE). For the United States Armed Forces, ROE are defined as 
'directives issued by competent militaq authorit, which delineate 
the circumstances and limitations under which United States forces 
will initiate and or continue combat engagement with other forces 
encountered."52 During the course of the war. the mil i tav w1ll be 
operating under wartime ROE chat reflect the responsibility of the 
forces 'to seek out, engage, and destroy enemy forces conmstent 
nl th  national objectives, EtracegV and the law of armed conflict "53 

Kew ROE, compatible with the terms of the cease-fire agree- 
ment. must be prepared and ready to come into effect simultaneous- 
ly v i th  the effective time of the agreement These ROE must 
include pro\iaians for the enforcement of any no fire or no fls zones 
along with any other restriction8 on the deployment of personnel or 
weapons Rules of engagement must be distributed to all units a t  
the same time as the cease-fire agreement because continued hai- 
tile acts under wartime ROE may be eonaidered serious violations of 
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the  cease.fire agreement and lead the other party to discard the 
terms af the agreement and renew hostilities 

Rules of engagement should not restrict the inherent right of 
self defense of the military forces on elther side.56 Furthermore, any 
unit properly exercising its right of self defense 1s not m l a t m g  the 
terms of the cease-fire even though the hostile act or intent that trig- 
gers the response of self defense may constitute a serious violation 

If new ROE are not properly prepared or distributed in a time- 
ly fashion, the cease-fire may be violated before It even has a chance 
to work. Any serious molation may damage any trust that  might 
have built up during the cease.fire talks and jeopardize the whale 
peace process by making renewed negotiations difiicult. 

B. occupation ". Military Control 

The legal obligations of B military force toward the c~vilian 
population are based on the characterization of the force. At the can- 
elusion of hostilities, military forces can find themselves assuming a 
variety of roles. including that  of an occupying power. The law of 
occupation is a subject that  has generated a large body of literature 
and covers almost every aspect of life ~n occupied territory. If a mdi- 
t a y  force becomes an occupying power, it undertakes a number of 
other responsibilities under international law that  continue beyond 
the end of hostilities 

An occupying power 16 a hostile army that establishes, and is 
capable of exercising, authority over the t e r r i t o p ~ ~  The authantg of 
the leptimate power must have "in fact passed into the hands of the 
occupant "59 It exists in situations where "the invader has rendered 

r q ~ r  B discussion of this right, see Phillips supra note 64, sf 10-13 
,.AD example of an act a1 re11 delense m thls context would be the h n g  of a 

mi~eile by an aircraft patrolling the cesee-fire line st an opposing anf~-aircrafr hat- 
t e r ~  that illuminarec the aircraft with i ts  target acquimtion radar demanztratmg 
hostile intent 

"1907 Hague Rei~lariona, mpia  note 9, art 42, praiidei 'Terntan IE consid- 
ered occupied when II 1s acmall) placed under rhe aurhonty of the hostile army The 
occupation extends only t o  the terrifaly where such avrhorify has been errabhshed 
and can be exercised " See e n ~ m l l y  Adam Roberts. What l a  CI Milifari Occupairanl, 
55 Bnlr Y B  IWL L 249 119851 Iproviding ~n exrenaive discursion of the different 
t,pea of oeeupatla"' 

w907  Haple Regulations. aupm note 9. art 43, b i a t e i  that 

The authorit) of the leglbmate pmer  havmg m fact passed lnta t he  
hands of the occupant. the latter shall fake all the meadum I" h i i  
power t o  restore, and ensure. m i  far as posmble. public order and safety, 
while rebpeering unless absolutely preiented, the l a w  in lorce ~n the 
country 
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the invaded government incapable of publicly exercising its authon- 
ty, and that the invader has successfully substituted its own author- 
ity for that of the leptimate government in the territaxy invaded ''60 

Although military occupation is a question of fact. and there 1% no 
legal requirement to mue a proelamatmn. the United States policy 
1s to issue a proclamation to notify the population and declare the 
area occupied 61 

.4lthough occupation I S  normallg preceded by an  invasion, 
invasion does not equate to accupation.62 The invader also must 
take "firm possesman of the enemy terntory for the purpose of hold- 
ing it "63 

If the military force has assumed the d e  of an  occupying 
power, then the law of occupation applies and requires the accupyng 
power to fulfill the obligations of a provisional government to the 
civilian populanan in the occupied territory. Occupation does nor 
amount to subjugation or conquest, which usually involves annexa- 
tion or other transfer of sovereignty and IS normally addressed in the 
treaty of peace 64 Occupation 1s intended to be temporaly and ceases 
either when sovereignty passes or the leptimate government regains 
effective control and authanty over the territory. 

Although the responmbilities of an  occupying power to care for 
B ciwlian population during occupation is beyond this article's 
scope, the drafters of the cease-fire agreement must determine 
whether the law of occupation applies and consider any issues that 
may need to be addressed as a result 

If a military force E merely parsing through a territory or 
intends to withdraw Immediately upon completion of hostdmei, it 1s 

not an  occupying power and does not assume the reipansibilitm of 
one This thesis 1s concerned primanly with the cease.fire activities 
of this type of force and not the additional obligations of an occupy- 
ing power or those of a power that is interested in subjugation or 
annexatlo" of terrxory 

111. Victims of War 

A Care for the C d i a n  Populatmn in the War Zone 

A tremendous amount of Ian potentially affects the rights of 

6rF>I 27-10, supra note 8 .  para 366 
mid para 357 
,*Id para 362 



19913 CEASE.FIRE AGREEMENTS 206 

civilians during time af war. International humanitarian law specif- 
ically applies during periods of armed conflict and occupation while 
certain nonderogable provisions of international human nghts  law 
also may apply66 

The w e t  majority of the protection for civilians in internation. 
al humanitarian law is contained in the four Geneva Conventions of 
the 1949 and the 19i7 Protoca1666 With the exception of common 
article 3, which provides some minimum protection for "armed con- 
f l ic ts  not of a n  in t e rna t iona l  character ,"  t he  1949 Geneva 
Conventions only apply to international armed conflicts. As a gener- 
al rule, these conventions do not impose obligations an B state party 
to protect their own nationals. Each of the conventions provide Some 
protection for em~lians but vary in scope The Geneva Convention 
far the Amelioration of the Condition of the Wounded and Sick in  
Armed Forces in  the Field (GWS), the Geneva Convention for the 
Amelioration of the Condition of t he  Wounded, Sick, and 
Shipwrecked Members of the Armed Forces a t  Sea (GWS (Seal), and 
the Geneva Convention Relative to the Treatment of Prisoners of 
War (GPW) may apply to certain civilians who accompany the 
armed farces or members of the merchant marine and crews of civil 
aircraft.6' If so, these civilians are entitled to the additional protec. 
tion conferred on prisoners of war and wounded, sick, and ship- 

"THohlii BLROEIITHAL I N T E R Y A T I ~ A L  HLXM Ri ia re  ~h A NLTSHLIL 205-06 

'Geneva Convention Far the Amelioration a i  the Condman of the wounded 
e Field, opened fop aignafuie Aug 12. 1949. 6 US?. 
TS 31 lknfeied into force Ocf 21, 19501 Iherelnafter 

GIVSI. rwnnfed  ~n R O B E R ~  & GUELFF ~ u p r a  note 5 at  171, Geneva Conient~an far 
the Xmeliaratlan of the Condifian af the Wounded. Sick and Shipwrecked Memhere 
of the Armed Forces at Sea. opened f o r  ~ignafvre A& 12 1949 6 E s T 3217, 
T I  A S  xo 3363 75 u N rs 35 oct 21  i s 5 0 1  [iereln8fier o w  
(Sea)] rrprmled in ROBERTS & GUELFF, mpra  note 9, at i54, Geneva Canientian 

119881 

,"to 

Relatlng t o  the Protection afYictima aflnternatlonalhrmed Cannieta Dec 12, 1977, 
1125 U N T S 3 [heremafter 1977 Genera Protocol 11. reprinted ~n ROBIRTS & 
GUPLFB. aupm note 9. at 389. Protocol Additland to the Geneva Convenrlanb a i  12 
August 1945. and Selatmg to  the Proiecfmn af v m m h  of Smn.lnternaflonsl k m e d  
Connletn. Dee 12. 1977. 1125 U N T S 605 [heremafter 1977 Gene\* Profocal 111, 
iepiinlid cn ROBERTS & GUEIFL dupia note 9. at 445 

#'GIVS, 8 ~ ~ 7 0  note 66. art  13, GWS [Seal. dupm note 66. a d  13. GPIV supra 
note 66. a d  4 See 4150 APmclilianrr's Mew, supra note 54, at 407-09 ldiecuseing the 
dibtincfion betreen tarnharants and ~ i w h a n ~  and the proteelm to uhlch c~,.~hans 
a n  entitled under eertam C I ~ C U ~ S ~ B ~ C ~ B I  
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wrecked combatants However, the majonty of the protection for 
c ivi l ians  1s found in t he  Geneva Convention Relative to  the  
Protection of Civilian Persons in T m e  of War (GCI which protects 
persons "in the hands of a party to the conflict or occupying power of 
which theg are not nationals."6@ The definition of protected persons 
also specifically excludes those persons entitled to protection under 
the first three conventions 69 The GC IJ divided into different ECC- 
tmns with articles that  protect civilians generally, others that apply 
to the entire population of the parties to the conflict, prowsmns that 
protect C I Y ~ I ~ B D S  in occupied t e rn to r ) ,  and others t ha t  protect 
Internees 

The GC appliee from the outset of any international armed 
conflict and, in the territory of the parties to the conflict, it contin. 
ues to apply until the "general close of military operations"7a This 
term refers to the "final end of all fighting between all those con- 
cerned"" However, I t  does not signal the end of the application of 
the convention. In occupied t e rn ton ,  the GC applies for one \ear 
after conclusion of the conflict, and for some obligations, for the 
duration of the occupation 72 Another potential loophole 1% closed by 
continuing protection for those "persons whose release. repatriation 
or re-establishment may take place after such dates 'T This allows 
continued protection for protected persons who remain interned in 
the territory of parties to the conflict 74 These time limits on the 
application of the convention are extremely important as theg affect 
the duties of the parties that extend beyond the cease-fire agree- 
ment. 

It is beyand the scape of this article to discuss every obligation 
that parties to a conflict have to the c~ml ian  populations in t heu  
areas of control. Although in a cease-fire agreement the parties need 
to specifically address very few subject8 concermng C ~ V L I I ~ S ,  there 
are a number that may need to be included based on the situation. 
Any of the terms in a cease-fire agreement cannot ' 'adverdg affect 

SGC. aupro note 66 BIT 4 
asid 
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the  situation of protected persons, as defined by the present  
Convention, nor restrict the rights which it confers upon them."76 

One of the early treaties of humanitarian law contained only 
one provision specifically relating to civilian issues in  cease-fire 
agreements and provided that  the issue of communications between 
civilians in different etstes is a subject that must be settled in the 
armmtice.76 The importance of this type of provision cannot be 
underestimated and a failure to include 11 may prevent the papula- 
tions from returning to  a normal  life The Korean Armletice 
Agreement did not include one of these provisions and, as a result, 
the civilian populations of North and South Korea have not had nor- 
mal social or commercial relations for over forty years.'; 

The GC provides a number of other duties for the parties a t  
the end of hostilitie8. These obligations vary in effect and fall within 
different parts of the GC. Typically, thew issues are not addressed 
in cease.fire agreements, but are discussed here as issues that  
should be considered in drafting the agreement. These issues will be 
divided into four categories: (1) obligations that  apply to civilians 
generally a t  the end of hostilities; (2) obligations that  apply to pro. 
tected persona within the terntory of parties to the conflict; (3) addi- 
tional duties to protected persons in occupied territory; and (4) 
duties to interned civilians. 

Part I1 of the GC provides general proteetian for the popula- 
tions of the parties to the conflict. For the most part, these ohliga- 
lions end at  the conclusion of military operations. Accordmgly, there 
is no duty to include provisions that would continue this protection 
in the cease-fire agreement, unless they relate to the release, repa- 
triation or reestablishment of protected persans.78 However, the 
parties may want to consider adding other obligations to the cease. 
fire agreement if the circumstances warrant. If it appears that  a 
number of families h a w  been separated as a result of the conflict, 
and there LS a reluctance to reestablish normal communications 
between the former belligerents, It may be necessary to include pra- 

%C, supm "ate 66, ~ r t  7 Article 47 also prevents an occupying pmer from 
deonvme nrafected ~ e ~ b o n s  of rheir nchhfs under this Convention Id 

the contracting Parties to settle. Yn the term. ai the &matice. what e ~ m m ~ n i ~ s f m b  
ma) be held ~n the theatre of KBT with rhe inhabitant8 and between the Inhabaants 
of m e  bellieerenr State and those a i  the other'' 
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Y I E ~ O ~ E  requiring the parties to  "enable" fam~lies to correspond and 
to "facilitate mquries '  b? members of dispersed families regarding 
missing These righte are similar to the Hague IV abliga- 
lion to include any provision in the ceasefire agreement that the 
parties deem necessary regarding communication8 between the 
emlian inhabitants in each t e r n t o ~ S o  They alea were included in 
Part  I1 of the GC with the intention that these rights receive the 
wldest application posslble and to ensure that they were not just 
limited to persons in occupied terntanes.81 

Part  I11 of the GC governs the status and treatment of protect- 
ed persons and is divided into four different sections: (11 Prarismna 
Common t o  the Territories of the Parties to the Conflict and t o  
Occupied Territories; (2)  Aliens within the Terntory of B Party to the 
Conflict, ( 3 )  Occupied Terntoriea,  and ( 4 )  Regulations for t he  
Treatment of Internees 

The section an aliens in the terri tov of a party specifically pro- 
vides continued protection far aliens who are not repatriated at the 
end of the conflict 82 Article 46 also states, "In so far as the>- have 
not been prenausly withdraqn, restnct~ve measures taken regard- 
ing protected persons ahall be cancelled as soon as possible after the 
close of hostilities."63 If there are grounds for concern m e r  the uel. 
fare of aliens in the terri toq of one of the parties t o  a conflict, the 
other party may want to echo the protections of the GC in a binding 
provision of the cease-fire agreement Because the GC does not 
apply to a party's nationals, m Borne ~itustions parties may want to 
include a provision in the agreement for the protection of certain 
minority groups which may need more a8ristance than aliens. An 
example of this type of situation 1s the United Xations concern for 
the Kurdish people in Iraq followmg the 1991 Persian Gulf War. 

Because the obligations of an occupying power are myriad and 

- ~ * r t i c l e  25 pmvlder an pmn that  'XI persons m the f e r r i t o ~  to  the ranflnl. or 
in a territory occupied b) II ahall be enabled to  0 - e  n e u ~  of B ifr ictl i  personal 
nafwe  to  members af their families. uherever the) may be and receire ness from 
them"1d .hrlcle  26 & m e r  t h a t  

Each Part" to the conflicr ahall facilitate eiiouirie~ made bv members of 
fami~er  dlrperred owmp t o  the var,  with rhe &jeer of renewing contact 
with one another and of meeting if posmbls It shall encourage, I" par- 
t~culsr rhe work af aresniiafiana eneaeed on this task orovided rhev 
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continue beyond the end of the conflict, addressing all of these 
duties in the cease-fire agreement 1s unnecessaq. If a military force 
meets the definition of an occupying power and intends to assume 
those duties, it should m u 8  a proclamation defining the limits of 
the occupation, but this proclamation does not have to be part of the 
cease-fire agreement. 

The duties of the occupying power that  should be addressed 
include: the obligation of the detaining power to allow collective 
reliecB4 prohibitions against deportations, transfers, and BYBCUB- 

tmns;85 and the  duty to  t u r n  over detainees  a t  t he  end of 
occupation.8b Collective relief 18 not optional. "If the whole or part of 
the population of an occupied terntor). 1s inadequately supplied, the 
Occupying Power shall agree to relief schemes on behalf of the said 
population, and shall facilitate them by all meane at Its disposal."67 
Collective relief r a i ~ e ~  the  same concerns as the Kurdish example 
cited above. It only applies to occupied territor). and not within the 
national boundaries of B party to the conflict who has retained con- 
trol and authority over that  territaly. If it appears that the occupy- 
ing power is unable to provide the care neceseaq for the population 
under its control, the  other parties to the cease-fire agreement or 
the United Nations should work to include a provimon allowing col- 
lective relief. Occupation does not equal sovereignty, therefore, 
these relief efforts cannot be prevented based on an argument that  
they infringe on the occupying power's sovereignty. 

The GC also prohibits occupying powers from conducting "indi- 
vidual or mass forcible transfers" from the occupied temitoly OF any 
other territoly ''regardless of their motid 'aa  However. an occupying 
power may evacuate the papulation from a p i v m  mea "if the securi- 
ty of the population or imperative military reasons so demand."89 
This is a strict condition precedent that limits evacuations to situa- 
tions where it is absolutely essential. Because the war is over at the 
time of the cease-fire, evacuations should be unnecessary 

The GC also requires that "[plersons thus evacuated shall be 
transferred back to their homes as soon as hostilities ~n the area in 
question have ceased."YO Unfortunately, this provision arguably 
requires the  mandatory tranafer of these displaced persons back to 
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the area from which the)- were evacuated. Like issues of forced wr- 
sus volunta- repatriation of POK's, mdxidual evacuees should be 
free to choose whether they want to be transferred home 91 

Evacuees by definition are not detained persons, but only 
moxed out of an area for their own safety or Imperative military 
reasons. As auch, they have a legal right to return to  their homes at 
the eonclueion of hostilities and the oceupymg power who evacuated 
them has a duty to transfer them back to their homes The return 
of evacuees is of particular importance because it still may be an 
issue d u n n g  the  negot ia t ion of  t he  cease.f ire  agreement .  
Accordingly, the cease.fire agreement should contain B provision 
allowing the voluntav transfer of these displaced persons home 92 

There also are a number of obligations regarding interned 
civl lmxs3 The regulations for civilian internees generally parallel 
the provisions concermng the treatment of POWs 91 The GC states 
that  "lilnternment shall cease as soan as possible after the close of 
hostilities."Bj Ho\\ever, an exception allows the detaining power the 
discretion to continue to detam internees who haxe been accused or 
convicted at disciplinary proceedings.96 The requirement to release 
internees should be read w t h  *tide 134 of the GC which provides 
that the parties 'shall endeaxor, upon the close of hostilities or occu- 
pation, to ensure the return of all Internees to their last place of ret- 
idence. or to facilitate their repatriation "oi This p r o n s m n  1s 

designed to return interneee to the position that they would have 
been in, had the) not been interned Returning the internees to 
their last resldenee or repatriating them may not provide all of the 

' . L a  rnfia teyt arcompan\mg note3 133-167 
"This ishue i a e  the iuh.ecr a i  further negotiation with a time limit in l m c l e  

8scl of the Agreement on End.ng the Wa7 and RPztarmg Peace in Viet-Nam. Jan 27 
1973.24 D S T 1 T I  A S  -542 hereinafter 1973 Vlefnamhgreement' uhich proiided 

' . L a  rnfia teyt arcompan\mg note3 133-167 
"This ishue i a e  the iuh.ecr a i  further negotiation with a time limit in l m c l e  

8scl of the Agreement on End.ng the Wa7 and RPztarmg Peace in Viet-Nam. Jan 27 
1973.24 D S T 1 T I  A S  -542 hereinafter 1973 Vlefnamhgreement' uhich proiided 

The questm o f  the r e t u i n  OS Vxtnarnese cnihan periannel captured 
and detained Saurh Vier-Kani uill be rerol\ed by the ? s o  South 
Vietnamese parties on the basis of the prmcipler of b i d e  21 .bl of the 
Agreement on the C e r ~ a r m  of Hos t i i f ie~  in !'imam os July 20 1954 
The fuo  Sauih Vietnamese parties w11 do $0 in a i p m t  of national i e r  
o n c h t m n  and concard ulth B n e +  ro  endmg hatred and enrnlty ~n 
order to  esse eufferinp and reunite famihem The t i n  Saurh Yieinameae 
parher -111 do then ~ t m n z f  to  r e d w  fhls question w.rhm m e t >  dais  
aher the cease-fire comes info effect 
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necessary humanitarian assistance, especially in situations where 
their homes have been destroyed.@ Although these are the only 
options that customary international law provides, d the situation 
warrante, the cease-fire agreement may provide additional protec- 
t m n  

The detaining power also le responsible for the costs of return- 
ing internees to thex last place of residence or repatnation in cer- 
ta in  circum~tanceS.99 Any provmon regarding these costs in a 
cease-fire agreement should incorporate the terms of article 136 a i  
the GC by reference. 

The duty to turn over detained persons at the close of occupation 
does not impose a duty to release detainees at the conclusion of hostil- 
ities.100 However, the parties may want to provide that all detainees 
are to be turned over at  the end of hostdities, especially if the offenses 
which they have been aceused or conwcted of are political. 

The Agreement on Ending the War and Restoring Peace in 
Vietnam made it clear that release and return of Vietnamese civil- 
ian personnel held in South Vietnam was B separate issue from the 
repatriation of POU's.'Ol A Protocol to the Vietnam Agreement 
adopted the definition used in article 21 (b) of the Agreement an the 
Cessation of Hostilities In Vietnam of July 20, 1954 and defined the 

. .  . .  
departure 

Where the D e t s m n g  Pouer refuses permxaion t o  recrde I" ~ t r  
territan t o  B released internee uho  pre\iouily had hie permanent dami- 
d e  therein. euch Detaining Pou,er shall pay the  coif  of the sard 
inrerneeb repatnafmn If. hoverer, the internee elects to  return to his 
eounfly on hie o m  respanrlbhly or ~n obedmce to  the Government a i  
the Porer t o  which he owes slleoance, the Detamme Power need not 
pay the expense a i  his journey be jmd  the point af hia departure from its 
terrrtory The Detaining Power need not pay the e a t  a i  repatnation of 
an internee who WE interned a t  h x  m n  r e ~ u ~ s t  

If internees m e  transferred in accordance with Article 45, the 
rranaferring and reeer\mg Paver8 shall agree on the p m t m  af rhe 
above costs t o  be borne by each 

The faregoing shall not prejudice auch spec181 ageemenfa a3 may 
be concluded between Parties to the conflict concermng the exchange 
and repatnation of their natianali ~n enemy handa 

l W d  m 7 1  Detained persane are 'protected pereons who have been aemaed 

10 Dr Henry Kmmger, President N ~ x o n ' s  Amstant  iar Nstional Seeunty 
ofaflenses or conrieted by the courts ~n nccupLed t en ro ry"1d  

Malrs. etared m a Preaa Conference on Januav 24, 1973 that 
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term "mwlian ~nternees" ab "all persons who hanng in any way con- 
tributed to the political and armed stmggle between the two par. 
ties. have been arrested for that  reason and have been kept Ln 
detention by either party dunng the penod of hostiImes'1@2 The 
release of detained Vietnamese civilians was reserxed for future 
negotiation between the South Vietnamese parties lo3 Failure t o  
resolve this issue in the agreement may have expedited the release 
of POWe, but no doubt delayed the release of detamed civilians. 

Resolution 686, stating the terms af the prelimmar?. cease-fire 
provisions of the 1991 Gulf War. took a different approach and 
required Iraq to "[i;mmediatel, release . all Kuwaiti and third 
country nationals detained by Iraq and return the remains of any 
deceased Kuwaiti and third country nationals so detained ''104 This 
provmon conforms to custommy mternational law by requiring rhe 
immediate release of all civilians a t  the cloee of hos th t~ee  Although 
it may he appropriate to include all civilians m a ~ v e n  situation, 
this deprives the detaining power of the discretion to continue to  
hold civilians interned a6 a result of diseqlinaly proceedings Even 
though there may be some technical differences in the legal obhga- 
lions behind the return of civilian8 who have been forcibly trans- 
ferred, evacuated, or interned. cease-fire agreements should require 
the release and return of c~vilians in all of these categones. 

The 1977 Protocols to the 1949 Geneva Conventions do not 
include additional topies regarding cxilians to be included in cease- 
fire agreement.'05 However, Protocol I modifies some existing sub- 
jects and pravldes a few additional obhganans or considermans 
One example IS that the responsibihtiea of the occupying power are 
extended until the "termination of the a c c u p a t i d u n d e r  Article 3rbl 

mues  a i  c m l ~ a n  personnel ~n South Vretnim 

Dr H e n v  f i~rzmger Preir Conference I" the Executive Conference Room # J a n  24 
1973) I n  D O C L ~ ~ E ~ T I T I O V  0'. VIET.\LM A C R I E U ~ T ,  DEP'T or SIATE NEW R E L ~ A I E  
Jan 24. 1973, 81 6 

:ZArricle i of the Protocol Concerning t h e  Return af Captu red  hli!ifary 
Personnel and Fore ip  C i d i a n i  and Detained Vietnamese Ciiilian Periannel, Jan 
27,  1973. 24 I S 7 24 [hereinafter 1973 Vietnam Personnel Prafacoll 

t.L%e supm note 92 
I ' iCN Doc SRES 68611991>. 
" C i B i i  & n e w  Protoed I supra note 66. 1977 Denma P~oVlcol I1 supm note 66 
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of Protocol I instead of the general rule of one year after the close of 
military operations contained in article 6 of the GC.106 Other provi- 
sions in  Protocol I that elaborate on the care for the civilian popula- 
tion include Articles 70 and 71, which provide protection far relief 
actions and personnel participating in them, and Article 74 which is 
concerned with the reunion of dispersed families.'O' 

Every conflict is different and some of the provisions men- 
tioned above may not be necessary m B particular cease-fire agree- 
ment For example, there may not be an oecupymg power or a need 
for collective relief. However, all of these subjects should be consid- 
ered, and included, if the possibility exists that the civilian papula- 
tions may benefit from their presence m the agreement. 

B. Repatriation ofPrisoners of War 

The repatriation of POWs has the moat extensive state prac- 
tice of all of the humanitarian issues involved in the conclusion of 
hostilities, and must be included in any ceasefire agreement. It 
can be viewed from the perspectives of the states' responsibility to 
POWs and the individual right. of POWs ~n international law A 
number of factors can affect theee rights and duties. The repatria- 
tion of POWs has evolved from an extremely political and eontrover- 
sial topic dunng the Cold W a r  to one that, because of state practice, 
is no longer subject to ~erious debate. 

The early practice of POW repatr ia t ion was based on an  
exchange of POWs by number and grade. Other issues Included rec- 
iprocity and mutual repatriation and bans on the transfer of POW8 
from one state ta another ally continuing to fight. However, the  
most controversial issues have involved the time of repatriation and 
the issue of forced vemus voluntary repatriation. The followmg set. 

tmn8 will discuss the development of the law of POW repatriation, 
state practice, Its effect on the peace bargaining process, and the 
rights of the individual POW. 

The primary concern of s ta tes  d u n n g  the peace process is  
negotiating prowsmns that are consistent with their own self-inter- 
est. For some states, concern for the POW often 1s secondary, The 
GPW 1s designed to protect POW5 and ensure that  states do not 
infnnge on the rights of these victims of war. 

The development of international law protecting POWs has 
undergone a profound change in the last 200 years A shlft from the 
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practice of paying ransom For prisoners or placing a higher >due on 
officers in exchange for a specified number of enlisted pnsoners 
began around the time of the French Revolution 106 A similar CUB- 

tom, that of euchanglng POWs based on number and rank, or man 
for man, grade for grade, continued into the nineteenth centur? 
However, both of these early customs were flawed because POW8 
are held. not for punishment, but far "the purpose OF preventing the 
captives from assmtmg the enemy in the battle and thus bringlng 
an end to the W B I ' ' ~ ~ ~  Once the war is over, no reason exists to base 
repatriation on an  exchange of an  equal number of prisoners 
Furthermore, the parties cannot be expected to capture an equal 
number of prisoners during the conflict. An extreme example I S  

illustrated by the 1991 Gulf War. where the coalition forces cap- 
tured 86,743 POWsllQ compared to forty-one POWs held bj- Iraq at 
the end of the war 111 

The twentieth century brought increased recognition of mdi- 
vidual POW rights. Internatmnal treaties addressed issues of pri- 
mary concern to the P O f s  and then famhea. such as time of repa- 
triation Article 20 of the 1907 Hague Regulations stated that  
"[alfter the conclusion of peace. the repatriation of prisoners of war 
shall be carried out as quickly as posaible."'l2 This provmon did not 
mention any conditions on the exchange of prisoners. but only 
required expeditious repatriation. This omissmn demonstrates an 
intent an the part of the international cammunit) to repatriate all 

Conaidermg rhs t  the baiir 00 agreements ought to he founded 
upon the pnnciplea of liben? and equality. Decrees as the pnnc:ple for 
the exchange of pnsoneri  of war 
1 There shall be no moneran table for exchange according to diflerert 
grades except _n terms relstne tu t h e  iorrespvndmg gradea I" the 
enem> BrmleS 

2 There shall be n~ raale of e x c h s n p  under u hich ~n aflicer or noncom. 
missioned offrcer, of K h a r e i e r  grade he  ma> be. IS fa he exchanged 
agsmt B p e s t e r  number of indiiiduali of lower F a d e  
3 The commnn basla far the exchange 01 prisoners of UBI, r,h.ch no 
modlficatran me) alter, chall be 10 exchange man for man, grade for 
grade 
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POKs at  the conclusion of hostilities without regard to number or 
rank. This was the only prawsion in the Hague Conventions regard- 
mg repatriation of POWs, and It only provided for repatnation after 
the conclusion of the peace 

The 1929 GPIV and the 1949 GPW significantly added to the 
body of law protecting POWs 113 Each of these treaties was intended 
to provide improvements to the law based on the experiences of the 
drafters during the World W m s .  Although this article is limited to 
repatriation at the conclusion of hostilities. both the 1929 GPW and 
the 1949 GPW provided for repatriation of POWs during hostilities; 
an important development in the law that warrants a brief discus- 
sion because this issue later played an important role m the debate 
over voluntary repatriation at  the end of h o ~ t i l i t i e s . ~ ~ ~  These provi. 
sians specifically rejected the exchange of POWs based on number 
and grade and article 109 of the 1949 GPW gave POW8 additional 
rights by providing that "no sick or injured prisoner of war . . . may 
be repatriated against his will during hostihties."115 The agreement 
for the exchange of sick and wounded POWs ~n the  Korean War 
(Little S w i t c h P  incorporated the terms of article 109 allowmg 
POW3 the freedom to choose repatr ia t ion d u n n g  hostilities 
Unfortunately, the issue af voluntaw versus forced repatriation at  
the conclusion of hostilities was a major obstacle to the cease-fire 
process in the Korean War 117 

Article 109 provides for the transfer of certain classes of sick 
and wounded PO\Vs to neutral countries 116 It also states that  the 
belligerents are free to make agreements allowing able-bodied 

llnThe 1949 GPIY supra note 66. replaced an earlier ~ e r i m n  between cantracf- 
~ n g  paniea, the Geneva Conwntmn Relative t o  the Treatment af P~ironerr of Bar. 
opened for signature July 27. 1929. 4 i  Stat 2021. 118 L X T B 343 [hereinafter 1929 
GPIil  w p m t e d  zn DOCC~IENIE mpro  note 108, at 178 

11.1949 GPW S U P T ~  note 66. art 109, 1929 GPIV. dupra m f e  113. art 68 
"31949 GPW, supra note 66. art 109 The 1929 GPW, nupro note 113, aA 68, 

para 1. also states. "Belhgerenrs shall be Teqwred t o  send back to t hen  OM c o m q  
without regard tu rank 01 numbers. after rendering them m B fit condition far trans- 
port pnioners a i  war r h o  are ~enouily 111 or ~eriavsly uaunded" These p m ? ~ ~ ~ o n b  
m e  eans~rtent vlfh the purpose ai haldmg POW% because ier~ovely wounded er r x k  
P O R  %ill naf pmvide a wartme advantage an return to then O W  country but 
instead w ~ l l  ~mpase B lomitical burden o n  the medlcal system 

"(Agreomenr befreen the United Nations Command. on the One Hand, and 
the Korean People's Army and Chinere People'. Volunteerb. on the Other Hand. 
Concerning t h e  Exchange of Sick and l q v r e d  Pnsanera d War, Apnl 11 1953, 28 
DEP'T ST BULL 5 76, repranled tn D M I M E I T B ,  8upra note 108, at 626 Thie agree- 
ment faeilitaled t h e  repatriation of 6670 uaunded and slck Sorfh  Korean and 
Chinere Cammunirts to  the nonh and the return of 684 wounded and sick United 
6ationa Command personnel to  the savrh Howard S Levie. The Xomn A i m i ~ ~ r s  
A3ripmmfondi l rAbimarh .4 l  SP-IVL REI 116. 128 119931 

81 Leuie, supra note 116, at  125 
II~GPIY supra note 66, art6 109, 110 
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POW'S who have undergone long term Captivity to be repatriated or 
transferred to neutral countries 118 In spite of these provisions, 
states are more likely to delay repatriation until after the conclu- 
sion of hostilities 

The logical place to address POW repatnation 1s m the agree- 
ment ending the war Article of the 1929 GPW ~pecif~cal ly  
refers to B duty of the belligerents to include repatriation of POWs 
in the armistice agreement or discuss the matter and repatriate the 
POWs ''as soon as possible after the conclusion of the peace."12Q This 
provision emphasizes the ~ n c l u m n  of POW repatnation prowsmns 
in the armistice agreement and anticipates the establishment of a 
repatriation plan. One of its primary weaknesses was in the lan- 
guage referring to the "conelusmn of the pesce "121 This allowed bel- 
ligerents t o  delay repatr ia t ion unt i l  af ter  the  peace treat>- 
Unfortunately. as with Germany in World War 11 there may not be 
a peace treaty at the end of the conflict Additionally, there may be 
significant delays in executing a peace treaty because of the mabill- 
ty of the parties to resolve political L S S U ~ E  Accordmgly, the obliga- 
tion to reparnate must arise an the occurrence of a definite event. 

The 1949 GPW provided that  "[plnsonere of war shall be 
released and repatriated without delay after the cessation of active 
hostilities."l22 This provided a repatnation requirement indepen- 
dent of the negotiation process but did not resolve the  issue of 
whether the "cessation of active hostilities" included temporary 
cease-fires, situations where a potential for renewed hostilities 
exists, or a point m time where both active hostilities cease and 
there 1s a likelihood or promise of lasting peace. There are two 
views on this definition. Judge Lauterpacht took the position that 
conditions must "render it out of the question far the defeeated party 
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to resume hastilities."'23 Professor Dinstein contends that  this  
explanation is too strict and adapt8 Professor Schwarzenberger's 
interpretation af "when in good faith, neither side expects a resump- 
tion of hoatihties."'24 

If the obligation to repatriate does not 8nse until after the ce6- 
sation of active hostilities, the state's best defense 1s to c l a m  that 
the obligation has not yet arisen and that any break in the fighting 
1s not the "cessation of active hostilities" referred to m the GPW 
This was the subject of controversy in the conflict between India 
and Pakistan that broke out in ?iovernber.D)ecember 1971 over the 
independence movement ~n E a s t e r n  P a k i s t a n  to  es tabl ish 
Bangladesh. After the surrender of the East Pakistani Army on 
December 16, 1971, India held over 70.000 POW'S and approximate- 
ly 17,000 civilian internees.125 On December 21, 1971, the United 
Nations Seeunty Council made a determination that  ''a cease-fire 
and cesmtion of hostilities preva~l  between India and Pakistan "126 
In spite of the surrender and the determination of the Security 
Councd, repatriation did not begin until after the Delhi Agreement 
of August 28. 1973, over 20 months later. India offered a number of 
arguments to justify the delay m repatriation.12' The first of these 
was that the surrender wa8 made to the joint command of India and 
Bangladesh making both countries part of a joint detaining p a r e r  
and barring India from repatriating the POWs without the cansent 
of Bangladesh.  This a r g u m e n t  was fu r the r  complicated by 
Bangladesh's refusal to repatriate POWE until Pakistan recognized 
her independence and Pakistan's position that India was an occupy 
mg power. India and Bangladesh also wanted to make repatriation 
conditional o n  t he  t r an j f e r  of Bengals living in Pakistan to 
Bangladesh and the transfer of nan-Bengals living in Bangladesh to 
Pakistan. A third justification was that  repatriation could not be 
carried aut until investigations into war crimes and crimes against 
humanity had been completed. Fmally, India argued that the exis- 
tence of an unstable military and political climate meant that there 
was no "cessation of active hostilities" within the meaning of article 
118 of the GPW 

~Worarn Dinitem The Rdeaae of Pr~aanerr of War, bn STUO~EE AXD ESSAYS ON 
_h L a u ' ~ \ o  RED Ceoss PR~NC~PLES 37. 44 11561) (quofmg 

Judge Lauterpachr. L OPPCYHCIM 2 I N T C R \ . m I O \ V  Law 613 IH Lauterpachf. 7th ed 
19621> 

IWd .  (quoting G S C H W A R Z ~ B E R G E R  & E D BROWN, A M ~ N U A L  OF IVTER- 
NmmvAr 175 (6th ed 1976) 
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The GPW 1s based on the concept of single State responnbility 
far the detaining power m Carl)-ing out the terms of the Convention. 
so consent of other allies 1% irrelevant 128 Because the POKs mere 
detained by India in Indian territory, in the absence of an agree- 
ment, India had a unilateral obligation to "establish and execute a 
plan of repatnanon."'2g The only conditions for repatnation are 
that it be conducted "without delay and after the cessation of actire 
hostilities ''130 The repatnation or exchange of Bengals and non- 
Bengals between Pakistan and Bangladesh was a political issue 
that  had nothing to do with India's legal obligation to repatriate 
POWs. Furthermore, the existence of an unstable political or mili- 
tary climate did not equate to active hostilities. Accordingly, the sur- 
render of the East Pakistani Army and the determination of the 
Security Council t ha t  hostilities had ceased, triggered India's 
responsibility to repatriate without delay. 

Apotential for renewed hastilmee cannot be considered a con- 
tinuation of active hostilities. Other situations may meet this test, 
such as certain weather conditions delaying hostilities or simply a 
break between battles. The lack of open fighting, the surrender of 
an army, or a United Nations determination that a state of hostili- 
ties no longer exists are only a few of the factors to canrider when 
determining whether the obligation to repatriate hae been trig. 
gered. In Some situations, especially thaae in which there is no sur- 
render or cease-fire agreement, there may be a time element to 
determine whether it is a pause in the fighting or a "cessation of 
active hostilities 'I However, the obligation to repatriate "without 
delay" should limn this factor to a few months 

The best argument for delaying repatnation WBE based on 
India's right, 8% the detaining po-er, to investigate and try POWs 
for crimes committed before capture.131 In conflicts of short dura- 
tion, or sLtuations where investigations Cannot be completed pnor to 
the end of the conflict. this right could justify B reasonable period of 
investigation and delay in the repatrianan of those POWs accused 
or convicted of war c r i m e  or of POWs neeesaaq- for the prosecution 
Hanever, India's twentymonth delay before beenmng repatriation 

lWd art 119 The miernananal cammunit? alp0 ha6 expreaied concern Sar the 
unreasonable detention of P o l l s  8s 'xar cnminalz The Saiief Union held rhau- 
sands OS German and Japanpie POIIr following World War 11, some of uhom were 
convicted 01 the crime OS 'supparting capifali im"i1rhaugh not apecificallg men. 
Limed. t h e  Sariel I n i o n  %BE the subjeer OF United Y s t ~ a n s  General .Arrembl~ 
Reiolut~an 12i$\', hleaaures far the Peaceful Solution a i  the Problem OS Prisoners OS 
war r ~ e e  14. 1950, rePilnied DOCL'MEVTS, i n8  at 563 in 1958 9oon 
Germans were reparnatea to  the Federal Republic OS Germany I d  
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cannot bejustified an this basls 

Although India's situation is a pnme example of an unjustified 
delay in the repatriation of POWs, ~t is B rare exception. For the 
most part, Article 118 has accelerated POW repatriation and it 
remains a focal point in negotiations for timely release and repatri- 
atmn af POW% 

Responsibility far the repatnation of POWs remains a unilat- 
eral obligation of the detaming power. The duty 1s not conditioned 
on the repatriation efforts of the other parties to the conflict. Thm 
unconditional unilateral obligation on every detaining power t o  
repatriate POWs without delay a t  the conclusion of hostilities 
implies smultaneous repatriation efforts because active hostilities 
end a t  the same time far each party to  a particular conflict.132 
Mutual repatnation has not always been the rule. A careful exami- 
nation of State practice indicates that repatriation proviaons more 
often reflect the bargaming positions of the states. epical ly ,  the vic- 
tor will draft an armistice or cease.fire agreement with a provision 
imposing an obligation on the losing state to repatriate POWs with- 
out a correspandmg duty of the victor to repatriate the POWs of the 
d a t e  with the weaker bargaming pasitian.133 In these situations, 
the victor 15 wolating its international law obligations and jeopar- 

),The Delhi .4greemenf between India and Pakistan far the Repatriation of 
Prisoners af War, .4ug 28. 1973, 1 2  I L 51 1080 reprinted ~n DOCUMEITB, szzp~n note 
106, at 796. expreiily lollowed thir pnnciple by providing ' In  the matter of repatna. 
t i ~ n ,  a 1  011 categanes ai persons the pnnerple af smmltsnerty. w I 1  be abiened  
throughout ax far BJ posnhle " Thic type of p m l i m  muit he ured wlth care to avoid 
making repatnation contingent on the speed of the repatnanon effofis af the other 
Dan" 

I"Candilmns of an Armirties between the Allied and AhPociafed Powera and 
German). Nav 11. 1918. 13 A J I L , m p p  97. reprinted &n D O C L X E Y T ~ .  supra note 
108. at 114. provided 

X The immediate repatnation. uithout reciprocity, accmding t o  detailed 
conditions Khxh shall he fmed, of d l  allied and Dnrfed Stafec p n ~ a n e r n  
of war, ineluding those under trial and condemned . The return of 
German pnaoners of war shall be settled at  the c~nclus~un of the peace 

Trenty-two years later Germany reversed role: with France uaing ~imilar langvage 
m the h m n c e  Agreement hetween rhe Chief 01 the German High Command and 
French Plempotentiarles, June 2 2 ,  1940, 34 A J  I L., supp 178, repranfad jn 
D O C ~ ~ E N T I .  supra note 108, at  201, uhlch stated 

p'ehmlnarles 

19 A l l  German pnaonera of war snd c ld lan  pnianeri in French CUB 
tadj, zn iudmg detained 01 mniicfed penonc who have been srreefed 
and sentenced for acts committed I" the inteieefs of the German Reich 
are to he handed over immediatelv t o  the German ~ T D O D S  

20 Member: of tho French armed lorcer who are pnsonere of war ~n 
German hands shall remain p n a o n e r ~  of war until the C O ~ C ~ U B ~  of 
peace 
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dizing chances for a real and j u t  peace When the fighting ends 
with bath sides retaining the ability far continued resistance, the 
peace treaty 1s more hkelj- to provide far mutual or ree~procal repa- 
triation 134 

Another potential problem occurs in wars with allied com- 
mands When active hostilities with one allied party end. that  
party, as a detaining power, must repatriate the POW8 under its 
care, it cannot aroid its repatriation obligations by transferring 
them t o  Its ally that 18 continuing to fight This view promotes the 
earlieet possible repatriation of POWvs, and there is considerable 
s ta te  practice supporting this pasitian.13s A counter argument 15 
that the detaining power's first obligation LS t o  safeguard the PO\Vs 
in It8 possesnan. If the safetg of the POWs requires their BYBCUB- 

tion out of the area of operations to another count%- prior to the end 
of ac~ ive  hostilities, the detaining power has an obligation to safe- 
guard the POWs and seek to transfer them in a manner consistent 
with the GPWlas However, all PO\VB that remain in the possession 

The practice of delaying repatriation until aster the peace treaty was conbis'enf with 
.Article -5 of the 1929 GPIV, m p m  note 113 This prmimon K B I  changed in .?rricle 
116 ofthe 1949 GPTV supra note 66. Lo require repsfnatmn at  the end of ~ e f l i e  hoi- 
t .... .... 

l: . in ic le  10 of the Apeement far 81. h m i a f x e  between the S o n e t  Lmon and 
t h e  United Kingdom. Acting on Behalf af All the En i t ed  N a t i o n s  a t  U-ar u i f h  
Finland. on the  One Hand. and Finland on the Other Hand Sepf 19 1944 39 
h J I L iupp 65,  iorcnted an DoC-vE\IE supra note 109 at 256, proiided 

Finland vndelfakec ~mmediately to tranaser t o  the . U e d  Sowet High 
Command. to  he returned to  their homeland. all Sabiet and allied pr.:. 
onex  af U ~ T  n m  ~n her porer and slso Soiiei  end allied ns t ions .~  r h o  
h a i e  been interned ~ r /  or deported by force t o  Finland At the same 
time Finnish pmonerr of war and interned perbans n m  :hared on rhe 
ternton of allied Stares w i l l  be franiierred t o  Finland 

.,:Both the Allied and the * n a  power: used this practice dui  img the Nlorld War 
I1 In the Armistice Agreement between the Chief af the German Hlgh Command a m  

none of there may now or at an) time he evacusted to Germany' Id  The lnarrumeor 
ai Surrender provded more detail a i  to the Sorcrs and mhjecrs coieied and zfated 
that '.%: rimoial  [OS pereoni cmeredl during !he period between prerentmert ard 
i~mmture d r h e  p~esent mstmmenl w11 be regarded ab  a breach of in! terms Id  
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of a detaining power for which hosthties have ceased must be repa- 
triated. 

As to the actual procese of repatnation. all POW8 usually are 
returned at  approximately the same time, especially in conflicts of 
short duration wlth a relatively Emall number of POU's. However, 
in Some situations, parties have found it necessary to establish cri. 
teria and prioritize repatriation based on categories ( , . e . ,  sick, 
wounded, or returning those POWvs who have been held the longest 
first.1'3' 

Article 119 of the GPW also provides for supervision of the 
repatriation process, "By agreement between the Parties to the eon- 
flict, commissions shall he established for the purpose of searching 
for dispersed prisoners of war and of assunng them repatriation 
without delay." This provision is an important requirement in the 
repatriation reeme, especially when closed societies are involved. It 
is intended to provide assurance for both parties that  all POWs 
have been given access ta the repatnation process, and must be 
interpreted to require the states involved to provide these cammis- 
m n s  with all of the power and cooperation necessary to conduct a 
thorough search for POWs. 

Timeliness of repatriation is not the only controversial provi- 
sion in the law of POW repatnatmn. The most debated issue since 
World War I1 has been the i8sue of forced VBISUB voluntary repatria- 
tion From the state*' perspective. this I S S U ~  was largely the result 
of the bipolar political views of the East-West Cold War and driven 
by the propaganda value of POWs chaosmg another political system 
over the one in favor of which they were recently fighting. For the 
individual POW thi6 is an isme that did not exist prior to the devel. 
opment of individual rights m international law. The traditional 
view was that only states had rights in international law. Individual 
POWs were not nven the nght  to refuse repatnation against the 
wishes of thew country. This issue was to be determined by the 
states, specifically the detaining power and the POWs' s ta te  of 
nationality or the power for which he was fighting. 

b, ~erurning all from one detention place after another or in order of their dates of 
c~pture. beginning with those who have been held the longest'' 
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The shift in the concern from s a t e 3  interests to those of the 
individual 1s a relatively recent development. The barter q s t e m  of 
assigning a \,slue t o  officer5 and men in the exchange of POKs in 
the early part of the nineteenth century u m  coneietent with the 18" 

of the times, but would be unheard of today and a violation of cus- 
tomaq international law 138 Humamtarian law has evolved along 
with the vast bod) of more generalized human rights law to pronde 
greater protection for indinduals under international law 

Progress in  the development of international humamtanan 
law 1s not without setbacks A quick study of the isme of voluntary 
repatriation in this century probides an interesting case stud, for 
this  evolution. Historically, there i e  considerable s ta te  practice 
allowing POIVs to choose repatriation 139 In early Soviet treaties 
following IVorld IVar I, Russia ga\e its POW6 freedom to choose 
whether they wanted to  be r e p a t r ~ a t e d . ~ ~ ~  Larer Soviet treaties 
reversed this practice ni th  devastating consequences 141 The repa- 

Art 16th l i  in the fluctuation a i  human eienrr R UBI zhovld break our  

The exchange a i  prismen a i  UBI  proiided far I" M l c l e  S a1 the peace 
creary IO goiemed by the fo1lou-q reylariani 
1 The pnsonera of s,m of both p a m e i  shal l  be set at liben? to return 
home. ~n BO far a? they do not d e e m  w f h  the conienf of the sfate Khich 
rook rhem pnsoneri. to remain within >ti baundanei. 07 leaie for mother 
C0""fn.  
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triation problems ofVio'arld War I1 had a large impact an the drafting 
of Article 118 of the 1949 G P W .  Because thousands of pnsaners  
from World War 11 had not yet been repatriated, the primary con- 
cern was that prisoners be repatriated as soon as possible, regard- 
less of whether a peace treaty existed. 

A requirement for expeditious repatriation does not resolve the 
~ S S U ~  of forced repatnation. Article 118 simply states that  P O W s  
"shall be released and repatriatd"142 The drafters of Article 118 
rejected a proposal by the Austrian delegation which would have 
taken into consideration the wishes of each POW.143 The concern of 
the delegates from the Soviet Union and the United States was that 
POWE may be subjected to C O B K I O ~  on the  part of the detaining 
power that might prevent them fmm making a valuntaly deemon m 

This issue reflects the basic distrust that  states have ~n the 
conduct of other belligerent States during the cease-fire process. 
Those ~n favor of forced repatriation believe that the vast majority 
of P O W s  want to return home and that  if ,  for political or other rea- 
sons, a detaming power is allowed to persuade P O W s  into seeking 
asylum and losing them P O W  status as a defector or refusmg repa- 
triation, more pnsaners would be in jeopardy of losing their protec- 
tion and freedoms. Those who take the opposite view believe that 
P O W s  are entitled to protection from all states including their own 
and that  more POW8 would be protected if each individual wae 
given the right or freedom to choose repatriation. 

Article 118 became a focal point at the end of the Korean War 
with strong arguments presented an both sides of the i s sue .144  The 
Korean and Chinese representatives argued that  this provision 
required mandatory repatriation regardless of the wishes of the 
P O W s .  In suppart of this v~ew,Article 5 paragraph 1 s a t e s  that the 

"Ameemenf between the United States of the America and the Ilnion of 

favor of repatnatmn 

Soviet  Socialhat Republice Respecting Liberated Prisoners of War and Civilians 
Liberated by Farcsr Operating under Soviet Command and Farces Operating under 
Cnited Sfstel  ofAmerica Command Feb 11 1915 59  Stat , R i d  nnrintoo'  zn 

. . . 
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GPW applies to POW'S until their "final release and repatriation" 
and Article i prevents POWs from renouncing their nghte under 
the Convention Additionally, Article 105 gave the POW the option 
of repatriation dunng hostilities, but the propoeal to include this 
choice In Article 118 was rejected. 

The United Nations command took the opposite \ l eu .  They 
argued that the GPW LE intended to protect POWs and does not 
exclude any other safeguards that PO\Vs might hare under mterna- 
tional law. States hare  a longstanding customary international 
law n g h t  to grant  a i r lum to political refugees, defectors, and 
deserters and a grant of asylum would exempt the Individual 
requesting asylum from PO\\- status Additionally. .kt& 116 does 
not require POWs t o  accept repatriation and involuntary repatna- 
tion 1s not one of the "nghts" referred t o  In .kt& 7 and forcible 
repatriation does not constitute a "release'' under Articles 6 and 116 

The armistice agreement ending the Korean IYm allowed pns- 
mers to choose repatriation 146 That agreement incorporated an 
additional protection designed to prevent the pmsibilitg of coercion 
being used a g a i n s t  POLYS; a Seutral S a t i o n s  Repatr ia t ion 
Commission was established to supervise the repatriation process 
and ensure that each POW made a voluntay and informed decision 
regarding repatriatmn.146 

Although the ICRC has consistently supported voluntary repa. 
triation. m its 1560 Commentaries to the Geneva Contention 
Relative to the Treatment of Prisoners of War. the ICRC discounted 
the voluntaw repatnation practice used in the Korean War because 
"the essential provisions of the Convention were not applied' and 
this affected the application af Article 118 14? Aceordmgly the "deci- 
sions taken with regard t o  repatriation after the Korean conflict 
must therefore be considered as makeshift solutions adapted to the 
special Circumstances of a conflict between two parties of B single 

*b.A.greernent between rhe Vnired Safmnc Command. on the One Hand. and 
the Korean Peoples .Army and the Chinese People's !'dunreerr on the Other Hand 
Concerning Prisoners of \Yar including the Terms of Reference far the heu'ral 
Natrana Repatriat ion Commiaalon. June 3, 1953 4 0 S T 263 reprinted I" 

DOCU\IE\TS, mpra note 108, at ti29 
4-J  P i r i i r .  COV\II \TAR) ob THE GPSEVA C o \ i i \ m o h  R r ~ i r n i  10 T I ~ E  

TRLITVIIT or P R I $ O \ E R S  or WAR 546 Gene ia  ICRC 19601 
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country. One cannot draw any valid conclusions for the future from 
them."148 

The Korean War cannot be properly characterized as B conflict 
between North and South Korea. It was truly an international can- 
flict with B United Kations command an one side and an alliance 
betueen North Korea and the People's Republic af China an  the 
other side. Additionally, the GPW was drafted with the interests of 
the POW in mind, not the state of ongin or the protecting power. It 
must not be applied, whether in routine or special emumstance8, in 
a manner that would deprive an individual POW of his nghts under 
customaly international law 

In Its commentary, the ICRC provided an interpretation of 
Article 118 that would apply in situations where the convention W B S  

being implemented in its entirety by the parties to the conflict.149 
This interpretation reiteratea the duty of the detaining power to 
repatriate all POW8 at  the conclu~ion of hostilities but s ta ted 

No exception may be made to this mle unless there are 
serious ~(easom for fearing that a prisoner of war who iB 
himself opposed to being repatriated may> after his repa- 
triation, be the subject of unjust measures affecting his 
life, or liberty, especially on the grounds of race, social 
class, rehpon, or political views, and that consequently 
repatriation would be contraly to the general pnneqles 
of international law for the protection of the human 
being. Each case must be examined individually.ljo 

This interpretation is intended to be a narrow exception pving the 
detaining power the final decision of whether to repatriate the 
POWs in its care. 

However, this  interpretation is not as narrow as it  seems. 
With the rapid expansion of human nghts  law, the phrase "repatria- 
tion would be contraly to the general principles of international law 
for the protection of the human being" provides the greatest safe- 
guards for the POW who objects to repatnatian.ls1 Expansion and 
development of the principle of nanrefoulement in refugee law is 
one example of human rights law providing a basis for protection 
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against forced repatrmtmn.lj2 

The ICRC interpretation also forbids the  use of coercion 
against POW8 making this decision and stater t ha t  ruperwmry 
bodies muat be able to determine whether the POWs are hem% 
allowed t o  make voluntary, informed, and sincere choices 153 
Addinonally. i t  specifically refere to  the ability of the parties to 
make special agreements under Article 6 to satisfy the concerns of 
POWs refusing repatriation 154 

The United Nations General Assembly also addressed this 
issue B number of times ~n different contexts and consistently 
favored freedom of cham for POW repatnatmn.lj5 

By its text, Article 118 neither compels the detaining power to 
accept as refugees those POWs who choose not to be returned, nor 
does it impose a duty an the detaining power to refuse to repatriate 
POWs whose life and liberty could be at n t k .  The obligations of the 
detaining power under .4rticle 118 of the GPW hare been modified 
by state practice and developments ~n human rights law The sub- 
stantial increase in the recogmzed rights of the mdmdual in recent 
years has played a large p~rt.166 In those situations where ~nvolun- 
taly repatriation has been an issue, a practice of allowing POKs the 

l:lArficle 33 of ,he Convention Relating t o  the Status of Refugee!. in force 

. .  
i t  confers ~ p o n  them ' I d  

lalG A Res 362 5 U N GAOR, supp 20 st 14. C X Doc hli;5 #De< 1. 1950 
E. s ! , p m  now 108, at 5 6 1 ,  concerned members a i  the Greek 
n B Communist attempt to  take m e r  Greece ard rerommend- 
OWr ' w h o  expreir the uiih i o  be repatriated ' G A Res 427 

5 V X GAOR supp 20, at 45, U S  Doc A'l7.6 lDec 14. 19508. rrprrnlad ~n 
DOCL\II'TS supra note 108, a t  683. slso called for rho prompt "unreilncted o on"- 
mty af  repstnmon ' Irhaugh ~f did not mention m y  caunlry by name. ~t *as 
ed against the %\let Pmon  uho continued ia hold POWn mptured during \ l o  
I1 In reference t o  rhe Korean Conflm the General Aaiembl? again erated rha 
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freedom to choose or refuse repatriation has emerged 157 

Following the 1991 Persian Gulf War, the coalition forces took 
the position that Iraqi POW'S must indicate their consent to return 
to Iraq before being r e p a t r l a t d l 5 6  At the repatriation site, the 
ICRC reconfirmed each POWs choice prior to turning him over to 
the Iraqi authonties.169 

Two separate parts of Resolution 686 provided far the repatria. 
tion of POWs in the 1991 Gulf Var. In paragraph 3 (4, the Security 
Council demanded that Iraq "arrange for immediate access to and 
release of all  pr isoners  of war under  the  auspices  of t he  
International Committee of the Red Cross and return the remains 
of any deceased personnel of the forces of Kuwait and the Member 
States cooperating with Kuwait"l6O As to the coalition forces, the 
Security Council, in paragraph 4 of the resolution, welcomed "the 
decision of Kuwait and the Member States cooperating wlth Kuwait 
, , , to provide access and to commence immediately the release of 
Iraqi prisoners of war as required by the terms of the Third Geneva 
Convention of 1949, under  the auspice8 of the Internat ional  
Commlttee of the Red Crass."IL1 Read together, these provismns 
require the mutual voluntary repatriation of all POWs. Because 
Resolution 686 was adopted only two days after the decision of the 
coalition forces to cease offensive operations, it  also provides for 
timely access to repatriation, 

The 1991 Gulf War repatriation process w86 conducted under 
the authority of the United Nations with the active participation 
and support of virtually every nation. It was consistent with State 
practice developed over the  las t  forty years  and should have 
resolved any controvemy regarding this issue. Accordingly, eustam- 
ary law requires the detaining power to allow POW8 to voluntarily 

Doc CAE LEG'67.3 Rev 5 119811 reprinted an 2: I L M 68 119821, provide: en exam. 
ple of a broad reglonal freedom of movement p r o i l r m  and stares tha1"euep mdmd. 
us1 ahsll have the right to  leave any country including his o m ,  and to  return t o  hia 
country" It also prohibita the mseb expulsion ai nannatianals and stater that 'maas 
expuls~an shall be that which 18 armed at national. rac~al,  ethnic or r e l i ~ ~ o u i  groups " 
Id 

W n  Lhe Korea War and rhe 1991 Persian Gulf War, inioluntan repatriation 
wee m mme and POWI were provided nn option Prisoners o f u a r  weis not pven a 
choice ~n the Indo-Palustam Conflict of 1971 (=here it w83 not an 1am.1 or I" the 
Vietnam Agreement and Vietnam Protocol because South Vietnam already had 
released mabt oP those objecting t o  repatriatian 59 HOFARO S LPYIP, PRISOXLW or 
Wan IN IITPR\ATIONIL ARMED CONFLICT,  ISTERN*ILON.AL Lax' STUDIES 426 n 159 
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decide Ahether they want to be repatriated. 

The practice of using Neutral Nation Repatriation Commis- 
sions in Korea and the Persian Gulf War has provided POKs an 
added safeguard t o  protect them from coercion, ensured that they 
made a free chose concermng repatriation, and guaranteed that all 
POTV rights are respected during the repatriation process 162 
Properly used, these neutral commissions resohe most of the fears 
of the forced repatnation advocates and more importantly, protect 
the mdiuidual human rights of P0W-s with valid reasons for abject- 
ing to repatriation 

Prisoners of war refusing repatnation mag find themselves in 
a difficult position. Questions remain as to when POW' status E ter- 
minated, the effect that POWvi' refusal to be repatriated have on 
their nationality, their status as refugees. and what to do when 
t h e r e  i s  no s t a t e  sponsor to  accept former POW refugees 
Repatriation effort8 following the 1991 Persian Gulf '?Tar lasted five 
months and, at the end of thi8 process, 13,318 Iraqi PO\Vs refused 
repatriation and were reclassified as refugeee.163 This reclaes1Rca. 
tion was conducted by the United States in coordination ulth Saudi 
Arabia and the lCRC.164 The timing of any reclassification \rill 
depend on the number of POW8 and the speed of the repatnation 
processing af the detaining power and protecting power (usually the 
ICRC).  A P O B  cannot be reclassified as a refugee until  i t  i s  
abeolutely certain that he does not want to exercme his right to  
repatriation The significance of reclassifying a POW as a refugee 15 

that the GPW will no longer apply to him.165 However. to qualify 8s 
a refugee, the mdividual must have a well.founded fear of persecu. 
tmn for reasom related to race, religion, mt ima l i tx  political o p m  
ion, or membership in a particular social graup.'66 If a person does 
not fit this definition, then he is considered a "dieplaced person" and 
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may be protected under the Geneva Convention, but 16 not entitled 
to refugee status All of the POWs refusing repatriation in the Gulf 
War were considered to meet the refugee definitmn.167 

Refugee statue does not provide a permanent solution for there 
victims of war.166 Once the detaining power has been relieved of it6 
obligations under the GPW with the reclassification of former 
POW8 as refugees, the host state (which may not be the Same as the 
detaining power) m u s t  provide t h e m  with basic ass is tance.  
Refugees also have a right to seek asylum from the host state. The 
host etate is not alone. however. because the international commu- 
nity also bears some responsibility to provide humanitarian assis- 
tance and find a home far them.169 

For POW'S choosing repatnation, states can impose an obliga. 
tion on both parties to protect their returning POW8 through the 
UEO af an amnesty clause.170 The inclusion of an amnesty clause 
also may form the basis of an argument against granting refugee 
ststus to POW's refusing repatnation because they no longer have a 
"well-founded fear a i  pemecution." However, an amnesty clauee is 

-6.There are SIX e ireum~fance~  uhere an individual may lose h a  S L B ~ U I  8s a 

try of hls natmahty .  or 

refugee 
!I) He vduntarily has reavailed himaeli of the protection of the mun- 

( 2 )  Haumg los t  his nstmnaiit) he has viunfanly reacquired it, or 
(3) He has acquired a n e r  n~ t ionah ty  end e n j o y  the profecfim af the 

count" of his new natmnalrty, or 
(4) He has vduntanly re-ebtahlmhed himaelf in the country which he 

left. or autslds uhlch he remamed. oxmg to iesr o r  peraecutm or 
( 5 )  Because of c~rcumstancea ~n conneciion with Khxh he has  bean 

recognized 88 B refugee ha-e ceased t o  exist, he m longer *an continue 
10 a i d  himself of the piarection of the cuuniry of hi8 nermahty. or 

(61 Being B perban who ha8 no natmnahry, he IS, because the circum- 
stances m c o n n e c t m  i l f h  which he has been recognized a% a refugee 
have ceased t o  exst,  able to rerum t o  the country of hi& farmer habitual 
residence 

1951 Refugee Canuentlan. dupro note 152. art 2 See d b o  Protocol Relating to the 
Status of Refugees. Oct 4,1967, 19 U S T 6223, 606 C II 'I S 267 

LmMoniha after the repatriation p m e e b  wae completed. a large number af far- 
mer P O V b  continued ta be confined m camps C w l e  Murphy, War Rsfvgoaa Ramoin 
zn Saudi C a m p s 3 3 . 0 0 0  Iraqis at Isolated D e m i t  S C ~ P S  Include 12,000 Ex-POWa, 
!:WH POST, Jan 25, 1992 

.. .. . -" . .. 
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intended to provide additional protection to POWs exercising their 
right to repatnation It is not intended to limit the right of POWE to 
refuse repatriation Although It may be difficult co \ en$  compliance 
and enforce amnesty provmons, especially in closed societies, 
amnesty provisions provide additional pressure on governments to 
respect the rights of their returning POLTe. 

The detaining power has the right t o  continue to hold any 
POW 'convicted of an indictable offense." but the detaining power 
must communicate the names of these POW3 to the other party"' 
Article 115 also gives the detaining poner the option to decide 
whether a POW "detained in connection uith a judicial prosecution 
07 conviction" should benefit from a repatriation prawsmn and 
echoes the  requirement t ha t  the states keep the other parties 
informed of those detamed under Article l15.172 Keither of these 
provisions require the detaining power to continue to hold POWs 
and the repatriation provision in the ceasef ire  agreement may 
include a special agreement under.4rtiele 6 which requires repatria- 
tion of those detained for criminal In a protocol to the 
Vietnam Agreement. the parties specifically agreed to provide for 
the return of detained POW3 and foreign civilians by stating 

Each party shall return all captured persans mentioned 
in Articles 1 and 2 of this Protocol \\ithout delay and 
shall facilitate their return and receptmn. The detaining 
parties shall not deny or delay their return for any rea- 
son, meludmg the fact that captured pereons may, on any 
grounds, have been prosecuted or sentenced ' x  

Article 118 also provides a partial  solution to the issue of 
responsibility for the cosm of repatnation. Article 118 provides some 
basic guidelmes for the allocation of costs between contiguoua and 
noncantiguoue EtateS. but the overriding principle of Article 118 IS 
that coste "shall be equitably apportioned between the Detaining 
Power and the Power on which the prisonem depend.""j If any dis- 
pute over the payment of the costs exists. the gwernmente must 

IXId Article 6 s l l r ~ 6  rhe parties t o  conclude B special agreement for the 
detaining p u e r  to sl lou~ d l  POW6 detained in connection uirh m indictable offense 
to  be mluntanly repairlared since this doer  not 'adversely affect the ~ l tua r lon  of 
I thel  pnsmers of war"1d 

.-'I973 Vietnam Personnel Prorocal supra note 102, art 6 
GPIY ~ u p r a  imfe 6 6 ,  art 118 
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settle their accounts and may not use this a6 an excuse to delay the 

Pnsoner  of war repatr ia t ion law emphasizes the need to 
resolve a number of issues in the cease.fire agreement so that the 
POW repatriation process may be concluded as smoothly and quick- 
ly as possible. The law concerning POW repatriation IS well settled 
and debates over this issue must not delay the cease-fire process. 
Under customary and conventional international law, the Interem 
of the individual POW are paramount. If the parties have reached 
an agreement establishing an eiilcient repatriation plan that is con- 
sistent with international law, this agreement should be followed If 
the) are unable to reach an agreement, the international communi- 
ty must step ~n and put pressure on the parties to carry out a proper 

repatrlatlon ofPOWs. 

plan. 

C. Aceountng for the MLssuzg and the Dead 

At the close of every war a large number of people remain 
missing. Traditionally, custamav international law did not require 
the parties to a conflict to exchange information or search for some 
categories of missing and dead persons. Information regarding the 
fate of those who were lost during a conflict remained with the JUT- 
vivors and those cleaning up the battlefield. There was no obligation 
for the belligerents to gather and exchange information about the 
missing and dead,  and because of the lack of communication 
between the parties during the conflict, a large majority of the miss- 
ing remained unaccounted for after war. 

A duty to account for missing and dead military personnel 
began to emerge with the rapid expansion of humamtarian law m 
the early twentieth century176 The Geneva Conventions established 
many obligations in this area, but they also left a number of gaps. 
The first three Geneva Conventions were designed to protect mili- 
tary personnel or participants in armed eonflicts.lr7 The fourth and 
final convention established some duties to account for civilians, but 
only those falling w t h m  certain protected categories.178 In addition 

of belligerents wyth &d to the &k and wounded are governed by the e m w a  
Coniention "Although this pmvman referrad t o  the 1906 verbion, the latest /er6mn8 
a i  the Geneva Conwnnons governing wounded and aiek a160 include pmvmions gow 
erning the rniss~ng and dead 

I"G\\'S. s u p @  note 6 6 ,  BR 13, GWS (Sea) s u p m  note 68. art 13, GPW, supra 
note 66.  sit. 4 
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to the four Geneva Conventions of 1949, the 1977 Protocols provide 
expanded protection for m m m g  and dead following armed conflicts 

The Geneva Conventions reflect customary international law 
in this area and provide different obligations with respect to com- 
batants and awlians The most extensive duties apply to military 
personnel (pnsaners of war and wounded and sick combatants). 
These duties can be divided into obligations to: search for the miss- 
ing and dead; identify casualties; and report or exchange infarma- 
tion The following section will briefly discuss the current law under 
the Geneva Conventions as they apply to members of the rnilitaq 
and ciailians as well aa recent developments under  the 1977 
Protocols and state practice 

The protections of the Genera Conventions only apply to Inter- 
national armed conflicts with the exception of Article 3. which 1% 

common to all of the Conventions and provides a minimum level of 
protection ~n cases of civil izar or other conflicts not of an Interm. 
tional character. Article 3 does not impose an international obliga- 
tion an the state to account for the missing and dead in internal 
conflicts; this remains B domestic matter Protocol I1 to the 194’3 
Geneva Conventions 1s designed to provide additional protection to 
victims of noninternational armed conflicts lis This Protocol has not 
been widely adapted and cannot be considered customar). mterna- 
tional law, but for state parties and those states who choose to apply 
it to internal conflicts. it does provide some additional protections 
It does not contain a duty to identifg and report prisoners and dead 
persons to the adverse party, but under .bticle 8, it  include^ a duty 
to search for, collect, and care for the wounded. sick, and to search 
for and dispose of the dead 180 

1 Md~tm-3 Personnel-The problem of military personnel 
missing m action 15 one of enormous proportiam There are appraxi- 
mately 78,760 Americana unaccounted for from World War I1,l6l 
despite that  the United States won the war  and had access to 

I G C ,  supra note 66. a n  4. includes perions “in the hands of a Part) t o  the 
cannlrt or 0ccup)mg Pauer of uh l rh  they are nm natmal i  ’ I t  epecifically exc.udei 
from proleillan 

Sationale a f a  Stare which IS not bound by the Convention . nation- 
als uf B neutral State u,ha find themielsea ~n the territory o f a  belliger 
emf State and n a t m a l e  a i  a co-belllgerenl uhde the State of rh ich  
they are n s t m a l s  has norms1 diplornsfii representation m the State in 
u,hoee handa they are 
..*I977 Genria Proroeal I1 supro note ti6 
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search all of the battle grounds. Missing personnel from World War 
I1 continue to be found and as recently ab June 1991, the remain8 of 
five United States  personnel were recovered from Papua Y e w  
Guinea.lb2 There are over 8100 United States personnel from the 
Korean War who remain unaccounted for. even after 3748 United 
States POWs were repatriated in Operations Little Switch and Big 
Switch, and the remains of 1868 United States personnel were 
returned in Operation Glory.163 Out of the 1868 remains returned m 
Operation Glary in 1954, 866 were declared unknown.184 By com- 
panson, as of October 1-5, 1992, there were 2265 Americans still 
missing after the conflict in Southeast Asia.166 In Operation Desert 
Storm, there were a total of fiftytwo military personnel from the 
coalition forces ariglnally listed as missing in action, but twenty. 
three were POW& who were repatriated and twenty-sia were killed 
in action with their bodies recovered; only three were listed as killed 
in action and their bodies not recovered.186 The number of people 
missing and dead will depend on a number of factors including the 
size of the conflict, terrain, communications and identification tech- 
nology, access to battlefields, and rapid and cooperative search and 
identification efforts. 

Accounting for missing and dead persons can be divided into a 
basic three-step process with duties to search, identify, and report 
any person or body found. For international armed conflicts, the 
Geneva Conventions impose a variety of obligations to search for, 
identify, and report wounded, sick, and dead combatants and to 
identify and report the condition of POWE. Articles 15, 16, and 1 7  of 
the GWS "may be said to form a single unit, covering as they do the 
search for casualties and for the dead, their removal, and the 
recording and forwarding of information about them."'8' 

Article 15 of the GWS provides, in  par t ,  the  obligation to 
search far wounded, sick, and dead combatants: 

At all times, and particularly after an engagement, 
Parties to the conflict shall, without delay, take all possi. 
ble measures to search for and collect the wounded and 
smk, to protect them against pillage and ill-treatment, to 
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ensure their adequate care, and to search for the dead 
and prevent their bemg despmledjan 

The obligations of Article 15 are considered battlefield duties to be 
fulfilled as soon as possible at the ~ e e n e  of the fighting. This provi- 
sion also calls for a temporaly suspension of hoatilitiee "whenever 
circumstances permit, . . . to permit the removal, exchange and 
transport of the rounded left an the battlefield."18g The duty to 
search for the pounded and dead 1s B continual one and must be 
carried out whenever practicable. Article 15 does not indicate haw 
extensive this obligation IE and if there are dead personnel located 
in a minefield or in a contaminated area, It may be impracticable to 
retrieve them until much later The sense of urgency that applies to 
the search for the wounded and sick Ywithout delay, take all possi- 
ble measures") LS not restated in the duty t o  search for the dead for 
obvious  reason^. Again, this duty to search only applies to the com- 
batants and does not create any obhganon on the part of the bel- 
ligerents to search far wounded and dead c in l~ans  It aleo includes 
all combatants and does not specifically mention mismng pereonnel 
since they cannot be considered missing until reported as unac- 
counted far by the oppasingparty.1~0 

Theoretically, there should not be any need to search for 
POWs, who by definition, are "those who have fallen into the power 

However, the GPR provides for the establishment 
to search for diapereed POWs to eneure that they 

are provided access to the repatnation process 192 

To assist in the identification of POKs and remains, parties to 
B conflict must ensure t ha t  t h e n  service members carry proper 
identification 193 Identity cards only .we required to provide name, 
rank, s e n d  number, and date of birth, but also may contain an) 
other information that may assist in the identification of the service 
member.194 These cards are especially important m the Identifica- 
tion of those combatants who are unable t o  identify themselves 

any dead peraonnel faurd8 
.n I d  
#*id an 113 para 7 'By apeement berveen the Parries 10 the conflict corn. 

mib~mns  shall be esfabliahed far the pu'po~e a i  searchmg far dirperced prmmerz of 
U B ~  and of s s w ~ r g  then  repstriation vrrh the least poiilble delay' I 

'aid art 16 
-)lid mr 17 The Conienfmn rpec~ficall) mentions the O W ~ ~ T E  fingerprint8 or  

%mature BJ examp.ei ai  additional information that ma) be added to the card The 
Emted Sraiea is cu~renrl)  in the P T O C ~ J E  of eriablizhing a n  identification card uzmg 
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Furthermore, each party must establish an information bureau to 
report certain information about detained POW8 to the Central 
Prisoners of War Agency.lg6 

Article 16 of the GRS also requires the  identification of 
wounded, sick, and dead enemy combatants. I t  provides, in part, 
that  "[plarties to the conflict shall record as soon a3 paasible, in 
respect af each wounded, sick or dead person of the adverse Party 
falling into their hands, any particulars which may assist in his 
1dentification."'96 These particulars include: name; s e n d  number; 
date of birth: date and place of capture or death; and information 
concerning wounds or illness or the cause of death.19' By including 
the phrase "my particulars which may assist in his identification," 
this article includes new developments in technologv and requires the 
gathering of m y  information that may be needed in new methods of 
identification. 

Article 16 of the GRS also includes the final step in accounting 
for the wounded and sick reporting. The list of information gath. 
ered on each individual must be forwarded to the Information 
Bureau established for P O \ V ~ ' S . ~ ~ ~  This provision only applies to 
enemy personnel and provide? special protection for wounded and 
sick POWs in addition to the identification and reporting require. 
ments of the  GPW.lB9 For the reporting to be effective, it must be 
timely and accurate. This requires that  the parties use the latest 
communication technolorn for their reporting procedures. 

For dead combatants, Article 1 7  of the GWS 8150 requires 
proper identification and reporting. It provides, in part, that: 

Deaxymbonuelew acid (DNA1 technology far the ldenflficatlon of ~ e m a ~ n b  a i  ~ e m c e  
members ?his technolow allow identification uaing any t~ssue, B malor mprove  
menf over methada that 'el? on the condition of the remsine I1 e ,  fingerprints and 
dental records1 Sei Wendy Mellllo The Cuftmg Edge-Generic Rrcaid Will Help 
Identify Unknown SoldLers, WASH. POIT. Jan 14, 1992. at AS 

WXW bupm note 66, art 122 
W d  a f l  16 

,*'Id 

. .  . - . . . -. . . . . 
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Parties to the conflict shall ensure that  burial or crema- 
tion of the dead, carried out individually BE far as ~i rcu rn -  
stances permit, is preceded by a careful examination, if 

possible by a medical examination, of the bodies, with a 
view to confirming death.  establishing Idencity and 
enabling a report to be made. One half of the double 
identity disc, or the identity disc itself if It is a single disc. 
should remain on che body.2°0 

Article 17 also limits the use of cremation to "imperative rea~ons  of 
hypene or for motives based on rehpon" with the reasons for cre- 
mation stated on the death certificate.201 

In addition to the requirement of Article 16 to examine all 
wounded. sick, or dead for identification purposes, this article 
imposes an independent obligation to examine the dead before bur- 
ial or cremation 202 The importance of properly identifying B body 
cannot be over emphasized. If circumstances require group b u n d  or 
cremation, proper identification may be impossible later 203 

The fast-paced combat requiremenis of modern warfare place 
extreme pressure on members of the armed forces who are preoccu- 
pied with m m o n  requirements and an overwhelming concern for 
the living They inevitably will resort to prioritizing casks, which 
may result in a lengthy delay in identifying the dead. However, It 1s 

at the time of death or shortlg thereafter, that identification 1s easi- 
eet and mast accurate If a soldier 1s not identified soon after death, 
especially one who has been subjected to extreme violence and who 
has left little in the way a i  remains, there is B very real chance thac 
he will always be listed as missing in action Senior officers must 
stress the importance of identifying both enemy and friendly casual- 
ties and ensure that  all of the members of the military are educated 
about this legal obligation and make it a priority. 

Article 17  also imposes reporting requirements on the Graves 
Regstration Services of the parties to the conflict by scating that 
"[als soan 8s circumstance8 permit. and at  latest a t  the end of has- 
t h t i e s ,  theae Services shall exchange . . . h t a  showing the exact 
location and markings of the graves, together with particulars of 
the dead interred therein."204 Proper reporting under this provision 
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would enable family members to visit the clearly marked grave of 
them relatives Requiring the parties to repart a160 helps ensure 
that  burial procedures are properly complied with under the cir- 
cumstances. 

The duties to search for wounded, sick, or dead combatants, 
identify them, and report their condition, are designed to reduce the 
number of persons missing in action. During the war, the military 
must c a r p  out these responsibilities and, to do so, they must devote 
a large number of personnel to POW, medical, and graves repima. 
tion services. These units also must coordinate with each other to 
ensure that  they conduct accurate identification and reportmg. 
There are B number of practical problems in this area. Identification 
and reporting problems can be especially diffiicult when the enemy 
soldiers come from a different culture and have unfamiliar or easily 
confused names. It is possible for B wounded enemy soldier to be 
captured and reported through medical channels, POW channels, 
and if he should die, through graves registration. If the different 
systems u8e different identification numbers (1 e., two POW8 with 
the same name, each receiving a patient number from medical and 
a different internee serial number from POW processing units), it 
may be difficult or impossible to recanale the  reports. For these rea- 
sons, integrated computer systems must be used to prevent inaccu. 
rate or inconsistent reparts.20j 

All of the problems related to accurate identification and 
reporting may never be solved. However, the obligations to search, 
identify, and report are not static concepts limited to the technology 
existing at  the time that the conventions came into force. The defin- 
ition of these duties is constantly changing to keep up with current 
technology This evolving definition requires the parties to continu- 
ally update and improve their search, identlficatmn, and reporting 
procedures. The accuracy of identification and reporting can be 
improved by: the use of DNA technology; the use of bar code identifi- 
cation cards or tags corresponding to uniform patient, POW, and 
graves registration serial numbers; and the efficient use of comput- 
ers. This increased efficiency should lead to more timely and accu. 
rate reporting, make it easier for the parties to meet their obliga- 
tions during the coume of the war, and reduce the number of cam- 
batants listed as missing in action. Finally, state8 have more than a 
moral obligation to use improved technology to account for missing 
and dead combatants; it  18 a legal obligation imposed by the 
Conventions and customary international law. 

mThe United States Arm, ic resnanahle for eccountm far all enernv emon. 

I&&, avpra note 54, et 420 



238 MILITARY LAW REVIEW LVol. 148 

The current law m this area 1s designed to minimize the num- 
ber of combatants listed as missing in action. The cease-fire agree- 
ment ending hostilities must reflect the continuing obligation of the 
parties to the conflict to search for, identify. and report the fate of 
combatants listed as missing in action In article 8(b) of the 1 9 i 3  
Vietnam Agreement, the parties agreed to 

help each other get information about those military per- 
sonnel and foreign c~vilians of the parties misamg m 
action, to determme the location and take care of the  
graves of the dead so as to fae>litate the exhumation and 
repatriation of the remains, and to take any m c h  other 
measures as may he required t o  get miarmatmn about 
those still considered missing in actmn206 

Article 10 of the Vietnam Personnel Protocol also established a four- 
party joint militaly commission to supernse the implementation of 
this provtslon.2n: These provisions reflect the customaly law obliga- 
tions of parties to a conflict to continue their efforts to account far 
missing combatants after hostilities ha\e  ended. It also anticipates 
the repatnation of the remains of dead service members and foreign 
clvlllans. 

2.  Civilians-The search. Identification, and reporting require- 
ments for civilians under the Genera Conventions are "en.  limited 
The persons protected fall within the following basic categories "11) 
enemy nationals within the national territories of each of the 
Parties to the conflict and 12) the &hoiepopiriotmn of occupied term 
tmies (excluding nationals of the Occupying Power)."20a 

If the invadmg military force does not become an occupying 
power, then Part I1 of the GC. General Protection of Populations 
Against Certain Consequences of War, will apply in the invaded 
area. Article 16 of Part I1 of the GC provides that "[als far as mili- 
tary considerations allow, each Party to the conflict shall facilitate 
the steps taken to search for the killed and wounded209 As a practi. 
cal matter, the search and collection of military and civilian wound- 
ed and dead from the battlefield may be conducted at  the Same 
time. However, the obligation here, "shall facilitate the steps taken '' 
1s clearly different from the duty to search for combatants because 
the civilian authorities. and not the militan: have the responsibility 
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to care for civilian wounded and dead.210 The parties' obligation 1s 

to assist civilian authorities in  their search efforts whenever the 
military mission permits. 

The ability of the military to assist civilian authorities in their 
search for missing and dead e ~ v ~ h a n s  should improve dramatically 
a t  the conclu~ion of hostilities The primary "military consideration" 
during a cease-fire. a t  the end of hostilities, is the  self defense of the 
unit. The reduced threat under a cease-fire should allow the mili. 
tary to go further in assisting civilian authorities to account for 
missing and dead civilians. How far this duty goes i B  unclear, how- 
ever, It should a t  least enable the civilian authorities to seek 
increased access and opportunity to search battlefield areas. 

The next step in the accounting process is identification. The 
only obligation that  the military has in identifying the general pop- 
ulation is with respect to children211 and although this is more of a 
recommendation than an obligation, it reflects the special needs of 
children. who may become loat m the turmoil and upheaval of w a ~  
Under Article 24, the  parties shall "endeavor to arrange for all chil- 
dren under twelve to be identified by the wearing of identity discs, 
or by some other means."212 

If the military force becomes an occupying power by establish- 
ing effective control over the territory with the intention of holding 
it, then as an occupying power, it  assumes a number of additional 
obligations. One of these obligations supports the recommendation 
for identification of children in Article 24 by providing a recording 
requirement i n k t i c k  50 which states that: 

The occupying Power shall take all necessary steps to 
facilitate the identification of children and the registra- 
tion of their parentage . . . Aspecial section of the Bureau 
set up in accordance with Article 136 shall be responsible 
for taking all necessary steps to identify children whose 
identity is in doubt. Particulars of their parents or other 
near relatives should always be recorded if available.213 

This provision prevents the accupfing power from interfering wlth 
the registration of births by the local authorities and requires them 
to support these activities and augment identification efforts 
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through the work of t h e r  Information Bureau. These identification 
efforts must not to be used against the interests of children and only 
should be used to prevent children Rom being permanently separat. 
ed from t h e r  parents. As a special categav of innocent persons, any 
effort that may minimize the effects of war on children should be 
taken Proper identification 1s a simple way to reduce the number of 
children missing as a result of a conflict 214 

Because people can become missing in a variety of aays, limit- 
ing any discussion of the requirements of humanitarian law that  
relate to missing persons is difficult. Although most of this section 
revolves around search, identification, and reporting requirements 
that  are directly related to accounting for missing persons, mme 
actions are so likely to contribute to the problem of m~ssing persons, 
that they cannot be overlooked. 

One of these areas 1s that of deportations, transfers, and evec- 
uations. An) time that  a large group of people IS uprooted and 
moved, whether Toluntarily or for reasons of safety, people mvan-  
ably are lost Limits on transfers and evacuations are designed to 
reduce the number of missing people 215 The protectmg power must 
'%e informed af  any transfers and evacuations as soon 8 s  they hale  
taken place ''216 This does not require pnor notice or a byname list 
of those evacuated, but notice promdes the protecting power the 
opportunity to a m s t  the evacuees and ensums that they are proper- 
ly treated 

Section IV of the GC propides the most extensive obligations 
and contains the Regulations for the Treatment of Internees. Among 
the duties of the detaining power to account for internees. le the 
requirement to establish an information bureau that  1s responsible 
for receiving and transmitting information on those "protected per- 
sons who are kept m custody for more than two weeks, who are sub- 
jected to aseigned residence or who are interned "zli The informa- 
tion gathered "shall be of such a character as to make It possible to 
Identify the protected person exactly and to advise his next of kin 
quickly."21e Death certificates also must be used to report informa- 
tion concerning the death of mternees.2" Although the listed infar- 

*I*Soe g ~ n e i a l l y  Lima hl Hitch, lntrinutional Hurnon~trrrtan L a x  und Ih 
HLU R E  64 ,19891 'diacueemg protection af 

e framewrk of the Unlfed Narlans Conienrlon 
on the Rights of the Chrld 

WYee GC. supra mte 66. art 49, rh i ch  requires that evacuated 
fmde of the mupled  fernfor)  d e s 8  "lt IS ~mposs 

Id  elf 136. uhich goes on IO state that fhrs infarmatian 
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mation is rather broad, the requirement to gather information only 
applies to a very narrow segment of the civilian population Once 
the information is gathered, the national Information Bureau is to 
transmit it to the Central Information Bureau which will forward 
the information to  the person's country of o n g ~ n ,  unless it would 
harm the indimdual or his 

Currently, humanitarian law only places limited duties on the 
parties to the conflict to account for missing civilians. State practice 
also supports the general rule of customary law that  the civilian 
government bears the responsibility to account for missing and dead 
civiliane.zz1 Identification of children 18 in the form of a recommen- 
dation and the military's duty to search for cinlmns i6 only a candi- 
tianal obligation to help the civil authorities whenever "military 
considerations allow"222 The detaining power's only real identifica- 
tion and reporting requirement in regard to e d i a n s  is to account 
for internees 

These obligations are practical in that a military force that does 
not assume the role of an accupylng power or intern cwihans usually 
will have very little control over the civilians in the combat a ~ e a  
Even though civil sellices may be severely intempted during a con- 
flict, the civllian authorities are usually better equipped to account 
for missing civilians than the military forces in the area The military 
forces may have cultural and language differences and may not be as 
familiar with the surroundmgs, e s p e e d y  in cities or other bmlt-up 
areas. Additionally, to improve combat efliciency and minimize casu- 
alties and collateral damage, military units are trained to avoid areas 
with large civilian populations. However, fighting inevitably will 
cause civilian casualties and missing persons, especially when oppos- 
ing military farces are collocated with civdians. 

ZWd art 129 
'scld art 140 
'11Article 101b) of the 1973 Vietnam Personnel Protocol, supra note 102, states 

U5th regard 10 Vietnamese civilian pereonnel dead or m i a ~ i n g  in South 
Wet-Nam, the tun South Vietnamese parties ahall help each ather to  
obtain infamatian about miaeinq ~ e i s o n ~ .  determine the l o c ~ f i m  and 
take cam of the graves of the dead. m a S p m t  of nailma1 ieeonclllat~un 
and concord, 

***GC. supra note 66, art 16 

keepmg with the people's sspmirans 
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The duty to account for missing and dead persons can be based 
on either the cause af disappearance or the relationship between the 
parties and the ststus of the person missing If the duty to account 
for missing and dead civilians LJ based on the cause a i  death or dis- 
appearance, when the cause is undetermined, the military may be 
required to determine the fate of the individual and report it to the 
other parties This method would cause more problems in mple.  
mentation and potentially could require the military to account ior 
everyone, because I t  may be difficult to determine whether the 
death or disappearance was the result of combat operations. illegal 
activity, or natural C B U S ~ E .  

Under the current status-based system of accounting for miss. 
mg persons, combatants and interned civilians are p e n  the great. 
est protection. Customary international law does not impose a duty 
o n  pa r t i e s  to  account for t h e n  own ci t izens or soldiers .  
Furthermore, classifymg certain persons as civilians or combatants 
may be difficult Although status-based dunes are not always clear. 
it IS still the mast log~cal  and practical approach, because It is based 
on the degree of control or the relationship between the military 
and the protected person. 

The provision of the  1973 Vietnam Agreement requiring B 

search for miesing ~n action and repatriation of remains, only 
applied to "iorelgn c>vilians."223 The question of the return of 
detained Vietnamese civilians h a s  reserved for future negotiation 
between the two South Vietnamese parties By contrast, the cease- 
dre in the 1991 Gulf War required the return of "all K u u a m  and 
third count9 nationals detained by Iraq"224 This provmon ale0 cor- 
responds to the duty to return all persons forcibly transferred from 
a terntory 

3.  Missing and Dead under the  1977 Geneca Protocol I -  
Section I11 of the 197i Protocol I to the Geneva Conventions reiiilt- 
ed the law governing missing and dead persons in international 
armed conflicts This Section represents an evolution in the  l a w  
designed to broaden the scope of protection. strengthen the search 
and reporting requmments ,  and reduce the number of persons 
unaccounted far at the end of a war The murce of this protection is 

found in the recognition of a new right. Unlike the provisions of the 
Geneva Conventions which are based on the relationship between 
the nghts  of the parties to the conflict and the nghrs of mdiwduais. 
Article 32 of Protocol I introduces a family right, and prowdes an 
interpretative framework for the rest of the section by stating ' r i ln 
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the implementation of this section, the activities . . . [of the parties1 
, . shall be prompted mainly by the right of the families to know 

the fate of their relatives "226 

The scope of this nght depends on the definitions of "family" 
and "relatives '' These terms must be understood in their cultural 
and social environment and may include the extended family. It has 
been argued that  family should include "not only blood relations but 
also personal and emotions1 t1es."225 Whether this  r ight  was 
intended to be a moral right or B legal right is u n ~ l e a r . 2 ~ ~  There is 
no enforcement procedure for the families, who must rely on the 
activities of the parties and international organizations involved. 
The duty that  parties to Protocol I have to the families IS also 
unclear, because their actions are only to be "prompted mainly by 
the right of the families."226 The importance of this right lies m its 
interpretive value for Section I11 of Protocol I.229Partiee to a conflict 
also have their own right to act to determine the fate of their  
nationals. However, if there is any conflict between an interpreta- 
tion that B state believes is in ita own interest, and an interpreta- 
tion that would be m the best interest af the family in finding out 
the fate of B relative, then the State parties have agreed to act in the 
interest of the family.230 A state party may legitimately refuse to 
diwlge information about a relative if It is for security reasons, but 
it must be more than simply some perceived embarrassment 

In addition to the Article 32 framework, Section I11 of Protocol 
I includes Article 33 (missing persons) and Article 34 (remains 01 
the  dead) 231 These provisions address a number of gaps I" the  
Conventions and provide protection for mme persans who are not 
protected and additional protection for other protected categories. 
Article 33 provides, in part, that ''[a18 ~ o o n  as circumstances permit, 
and at the latest from the end of active hostilities, each Party to the 
conflict shall search for the persons who have been reported missing 
by an adverse Party," The time frame, ratione temporrs, is the same 
as the search requirements in the Conventions; it imposes a contin- 
ual obligation that spec~fically lasts beyond the conflict or as long as 
there are missing persons. The reference to "end of hostilities" is  

1w877  Geneva Prataol  I ,  mpm note 55. an 32 
IZSYns SMDOZ ET AL L E ,  COMMENTARY ov ThE ADDITIOIU. PROTOCOLS 346 

**'Y BOIHE, ET u , NEW RLLLS FOR VICTIMS OF ARMED C a \ m c n  C O I I M L V T ~  

~ ~ n ' ' 1 f  doea not m o t e  a legal right of 'famillea' to get information from the 

W d .  
1Wd 
ZS11577 Geneva Protocol I. supm note 66, ans 33, 34 

(19871 

01 THETWO 1977 PROTOCOLSTO TBE GENEi'~CornzSnoNs or 1949 1 

Paltien fa the conflict " I d  at 171 
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especially important in that It imposes a definite time from which 
the parties must benn searching. I t  also makes search procedures 
and compliance m t h  this provismn a topic that ehould be considered 
in drafting the cease.fire agreement and included if the belligerents 
are parties to Protocol I. 

This obligation extends to all \ictims regardless of their status 
under the Geneva Canventions.232 Hobever, to request a search, the 
part)- must have a genuine link to the m~asmg person 233 They also 
must assist the other party conducting the search by transmitting 
"all relevant information concerning such persons in order to facili- 
tate such searches."234 

The important addition for combatants 18 that this provision 
allows a party to reconcile the lists of those reported captured or 
dead, determine which persons remain unaccounted for, and report 
those individuals ae miasing to the opposing party, u,ho then has an 
obligation to search for these individuals. Kenher the GTVS nor the 
GTVS Sea provide for this  type of interactive bp-name eearch 
requirement. They only Impose a one-way yeporting requirement for 
mounded, sick, shipwrecked, and dead. There is no other check or 
balance that  would furnish the accuracy of this type of interactive 
procedure. 

To respond to these requests, e r q  party must have an efficient 
computepbased information bureau capable of tracking each request, 
the status of the search. 8s well as compiling the required informa- 
tion on POWvs and the condition of Rounded. sick, and shipu-ecked 
combatants Computepbased reporting procedures also are necessary 
to forward the information m a timely and efficient manner 

As with the Geneva Conventions, what 1s meant by a "search" 
in Article 33 1% not explained. It 1s mare than scounng the battle- 
field looking for anonymous xictims. The exchange of names makes 
it much more personal However, the obligation to search only 

l ~ l h r t i c l e  33 SIPO provides an ohliparian t o  bearch lor c i ~ i l i a n i  If includea 
"combatants from u h m  there has heen no news, or civilians ~n occupied f e r r n a ~  or 
enem! terntoyr''Ssa Y\ra S ~ u n o z  ET AL POS, supra note 226 sf 361 The on13 con- 

*"'Id ar 360 
' i l l977 Genela Protocol I, supra note 66. 811 33 Paragraph 3 dhrf l c l e  33 

ertabliahes procedure8 for the transmirsion af requeirs far inlormarion end rhe for- 
wardme of any response The exchange of information musf either be transmitted VLB 

the Protecting Power or the Central Pac ing  Agency, OT if sent drrecrl) a cop? 01 the 
mformatm musf he pronded to m e  ofthere neutral agencm Id 
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extends as far as practicable.235 I t  would include a duty on the part 
of the military to cooperate with the civilian authorities in the  
search for missing persons. However, a full-scale Investigation, 
which includes locating witnesses and gathering statements, 1s 
beyond the mope of any military force that  has not become an occu- 
pying power. Civilian authorities must conduct these types of inves- 
tigations 

Article 33's second paragraph elaborates an the search and 
reporting requirements of each party by stating: 

In order to facilitate the gathering of information . . . each 
Party to the conflict shall with respect to people who 
would not receive more favorable consideration under the 
Conventions and this Protocol: 

(a) record the information specified in Article 138 of the 
Fourth Convention in respect of such persons who have 
been detained, imprisoned or otherwise held in e a p t i ~ t y  
for more than two weeks as a result of h a s t i h e s  or occu- 
pation, or who have died during any period of detention 

lb) to the fullest extent possible, facilitate and, if need be, 
carry out the search for and the recording of information 
concerning such persons d they have died in other cir- 
cumstances B S  a result of hostilities or occupatian.2~6 

A careful reading of this pronsion reveals that it i6 much more lim- 
ited in scape than it appears. First, it  excludes all persons who 
would receive more favorable treatment under the Conventions and 
the Protocol As such, it only establishes a minimum standard far 
those left unprotected or less protected by the Conventions. 

Each subparapaph imposes different obligations on the par- 
ties. The persons referred to in subparagraph (a) are not missmg; 
they are either being held by the party OT they have died during 
captivity, Accordingly, there 1s no duty to search, but a clear duty to 
gather information about these persans after two weeks m captivity, 
or a t  their death, regardless of how long they have been held 
Although It uses different language, this provision 18 better drafted 
and is intended to coyer the same category of protected persons as 

210.4 p m p w J  to limit the search obligation to  'sc far ab practicable" WBL with. 
drawn after the Rappaneur of the Working Group argued that this condition was 
mmhed. Y\Ts S ~ u o o z  ET AL E m .  sumo. note 226. at 352 

* w 9 7 7  Geneva Protocol 1, supra note 66. art 33 
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Article 136 of the GC 237 The type of information to be gathered 
under this prov~nan IS the same as the information required under 
article 138 of the GC 238 Because these persons are already in the 
hands of the part? from whom the information is requested the 
detaining power can obtain the requested information with relative- 

One possible limitanon is the pronsmn that  information 
must be gathered only on those persons held ''as a result of hoatili- 
ties 01 0ccupatmn."239 This raises the problem of cause-related ~ e r -  
sus status.based duties It 1% much more restrictive than the GC 
which does not contain a cause-related lmntatmn and requires 
information to be recorded about all "protected persons who are 
kept in custody for more than two weeks, who are subjected to 
assigned residence or who are Interned.'240 If the prowsmn "as a 
result of hostilities or occupation'' 13 p e n  a narrow interpretation. 
it may exclude B potentially large number of people from protection 
For those persons who must rely on Protocol I for protection and are 
held for reasons determined to be unrelated to the hostilities or 
occupation, there  IS no requirement to gather  information 2 4 1  

Furthermore, this could exclude those held as a result of political 
offenses or criminal activities unrelated to the conflict To avoid this 
problem, the provision " 8 s  a result of hostilities or occupation" must 
be given a broad interpretation to include all but those perrons 
detained for  cr iminal  offenses u n r e l a t e d  to  the  confhct.242 
Regardless of the interpretation gwen to this prawsmn, it does not 
affect. and 1s in addition to, the information gathering requirements 
of the Geneva Conventions. 

For those who are not being held, Article 33, paragraph 2rb) of 
Protocol I imposes a limited obligation to search far dead or missing 
persons. Although It only applies to those who "have died in other 
circumstances as B result of hostilities or occupation." it also may be 
interpreted to include those who are presumed dead or are missing 
because it may be Impossible t o  know the cause of death or disap- 

ly httle effort or cost 

2 lPer~oni  subject to  the mimmation requrrernentc oitstlele 138 are fhoce p m  
tecred persons u h o  are "kept ~n cuptady for more than fuo weekr, uha are subjected 
to  asrimed rendenee or uho are interned ' GC s u u m  note 66. an 136 

armed ~ t m g e l e  herween the two part& harebeenarrested far that  &on and h a \ @  
been kept ~n detention by either parr) dunng the penad of hoafhnes 
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pearance. This duty is primarily an obligation to facilitate, "to the 
fullest extent possible," the search and recording of information.243 
This search 1s limited to a requirement to search as far as practica- 
ble and for the milita~y, it would include a duty to cooperate with the 
search efforts of the avilian authorities. 

A report hy a party under thm provmon cannot equate to an 
admission or declaration that  the individual wa8 killed as a result of 
combat activities. The motivation here 1s to provide a concerned 
family with information about the fate of their relatives, not with 
establishing responsibility of the parties for the death of civilians 
due to combat or occupation. 

Paragraph 4 of Article 3 3  expands search requirements by 
imposing an obligation on the parties to "endeavor to agree on 
arrangements for teams to search for, identify, and recover the dead 
from the battlefield area8 '' It also provides for joint teams to search 
for the dead on the battlefield and protection for the members of 
these teams while "exclusively carving out these d ~ t i e s . " ~ ~ 4  

Although it does not impose an absolute duty, this promsion is 
important in that it demonstrates a desire of the parties to coaper- 
ate in an effort to find. identify, and recover dead combatants and 
cmhans. It also IS an obligation of the parties that corresponds to 
the right of families to know the fate of their relatives. It specifically 
refers to an agreement between the parties and, if hostilities have 
concluded, these arrangements should be considered in drafting the 
cease-fire agreement. 

h d e  34 of Protocol I provides for the care of the remains of 
the dead and although it does not epecifieally address accounting far 
them, it provides that them graves shall be properly marked It also 
requires the parties to conclude agreements concerning access to, 
and maintenance of, gravesites and prov~lsmns for the return of the 
remain6.245 The ceasefire in the 1991 Gulf War IS an example of a 
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cease-fire requiring the return of the remama of bath civilians and 
military personnel.246 These arrangements also should be consid- 
ered when drafting a cease-fire agreement 

The provismns of Protocol I regarding missing and dead per- 
rons are not yet customary international lax,, but they reflect an 
emerging standard in the  obligations to account for missing and 
dead. Among the important additions contained in these provisions 
.we those that provide for interactive reporting by placing a duty on 
parties to search and respond to requests from the other party con- 
cerning m~ssmg and dead and those prov~sions that provide for the 
care and repatriatmn of the dead Future cease-fire agreements 
should incorporate these obligations to establish state practice sup- 
porting these duties 

The underlying theme for all af the provisions concerning 
accounting for the missing and dead, is that  this 1s a "team effort" to 
be earned out by all parties to the conflict, their r n i l i t q  forces. and 
the ciwlian governments Primary responmbility IJ based on the sta- 
tus af the individual and the relationship of the parties to that cate- 
gory The detaining power of POWs and detained or interned civil- 
ians bears the responsibility for reporting the required information 
about these persons For persona and remains collected under the 
provisions protecting the wounded, sick, shipwrecked and dead, the 
party who takes these individuals into Its care is responsible for 
accounting for them 

Civilians remain the primary responsibility of the c ~ v ~ l i a n  
authorities with an obligation on the parties to the conflict to assist 
the civilian government whenexer possible This takee into account 
the disruption that  uar  has on the ability of the cw~lian government 
to carry out its normal functions Although the parties are not obhg- 
ated under international law to report or record information on 
their own nationals, they can assist the process by determining who 
is missing and reporting the concern8 of the family along m t h  any 

c) to Sacilitaie the reiuin of the iemainb af the deceaied and OS perronal 
effects t o  t he  home country upan ~ f i  request or unlees that country 
a h p i t a ,  upon the request of the next os k m  

- -  
fate the return of the remains Id a n  34 

m A r  the end of t h e  1991 Gulf \\.ar. the United Nations Security Cauncil 
demanded that Iraq ' i e tum the remain8 af any deceared Kuumtr and third c o u n w  
natmnali SO detarned ' U N Doc SRES 686, para 2tcI 11991) Thls reidutmn albn 
reqmred the 'return the  remain^ OS any deceased personnel of the fariel o i  Kuuait 
and the Member States cooperating ui rh  Kuwait ' I d  para 3 cI  It  did not  
Include a cormpanding oblrgation ior the ~ o s l i f i ~ n  forces to  r e r u n  Iraqi dead 

. 
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particulars that  would help in the search for the missing person. 
Because the parties have a duty to work together in this effort, the 
cease-fire agreement should address these issues to ensuTe that all 
parties to the conflict can e a r v  out their respective duties to pro- 
“>de the families with information about the fate of their relatives. 

To comply with these duties, military and civilian graves regis- 
tration and missing persons organizations must have effective inter- 
action with each other and the Central Tracing Agency of the ICRC. 
Again, advances in communication and identification technology 
will continue to change this duty to require upgrades in the parties 
abilities to search, identify, and report on missing and dead persons. 

IV. The Remnants of War: Cleaning up the Battlefield 

A. Introduction 

The previous Section on the victims of war was concerned with 
addressing the needs of the living; restoring their lives and repair. 
ing the damage that war brings to all of the people who are touched 
hy it, This section is concerned with a different victim: the envr-on- 
ment. Protecting the environment under international humamtari- 
an law finds its basis in the law governing the means and methods 
of warfare. Because this article focuses on concluding hostilities, 
only those means and methods with effects lasting heyand the con- 
ciusion of the conflict will be discussed. 

This subject can he divided into two ha& areas The first area 
addresses weapons that remain a threat to the environment after 
the conclusion of the war ( , . e ,  unexploded ordnance, submarine 
mines, and landmmesl and unneeessav damage caused dunng the 
conflict wah lasting effects on the envronment. The threat of these 
weapons is that  they retain their destructive power beyond the end 
of the hostilities until they explode or they are deactivated or 
removed. The other area, environmental damage, relates to unnec. 
essagv damage to the environment in vmlation of the law of war. 
The different regimes governing each of these area8 will be dis- 
cussed along with the obligations to include them in the ceasefire 
agreement. 

B. Unexploded Ordnance 

Unexploded ordnance are either weapons that  failed to explode 
after firing--eantrary to their design-or weapons abandoned an 
the battlefield. Unexploded ordnance can be artillery shells, hand 
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grenades, aenal bombs, or rockets-weapons that make up a vital 
part of e\ery countn's military arsenal. Their effectiveness as mill- 
tar)- weapons makes regulating their use difficult at best. Design- 
ing a fail-aafe method of locating and deactivating them also IS 
impractical given today's technolagv. Even if there 1% a design cure 
to ensum that weapons which fail to explode will deactivate auto. 
matically, it 1s ~ l l o g ~ c a l  to expect It to be 100% effective because a 
large number of the unexploded ordnance that exists on former bat- 
tlefields is there because it did not explode in accordance with ITS 

original design. Because technologv has not yet pronded an effec- 
tive cure and this type of ordnance 1s too effective to be banned b> 
an mternatmnal C O ~ S ~ ~ E U S .  this discussion will focus on respansibil- 
ity for the removal of unexploded ordnance from the former batrle- 
field 

The problem of unexploded ordnance 1s immense. Since 1946. 
France's DBpartment du D6mmage has  collected and des t rqed  
more than eighteen million artillery shells, ten m~llmn grenades. SIX 

hundred thousand aenal bombs, and SLX hundred thousand under. 
water mines left from World Wars I and 11.2" i n  that time, SIX hun. 
dred and thirty dhmineurr have been killed in the line of duty. Due 
t o  the danger, the French government cordoned off nearly sixteen 
million acres of land near Verdun m Sovember 1918 leaving uncol- 
lected dead among the unexploded bombs and grenades.246 Much of 
this area remains cordoned off. Today, over sewnipfive years after 
Koorld Kaar I. it 1% estimated that twelve million unexploded shells 
still lie in the ground near Verdun 249 

The practice of the French government 1s indicatire of cuitom- 
ary international law in this area. Unlike the law applicable to sub. 
marine mines or landmines, there 1s no spemfic international legal 
regme governing the removal of unexploded ordnance. As a result, 
the problem remains a domestic concern with each emte responsible 
for removing unexpioded ordnance from the battlefields located 
within its t e rn roq  If the cease-fire agreement 1s silent, the obliga- 
tion t o  remove unexploded ordnance will remain with the host state 

The law I im~ts  the type of ordnance used. Article 22 of the 
1907 Hague Regulations states that  "[tlhe right of belligerenrs to 
adopt meane of Injuring the enemy 1s not unlimited ' ' 260  This provi- 
sion 1% the foundation for the regulation of means and methods of 

m r d  on The 1Vai M o r r d  on 7 h r  Bombs 
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warfare and is declaratory of customary international law.251 The 
1925 Geneva Protocol for the Prohibition of the Use in War of 
Asphyxiating, Poiaonoue or Other Gases and of Bacteriological 
Methods of \Varfare expands these limits by prohibiting the use af 
gas and bacteriological warfare 252 This Protocol reflects customary 
international law at  least to the extent that it prohibits the first use 
of lethal chemical and biological weapons.263 With the exception of 
the Japanese use of gas in China between 1937 and 1945, this pro- 
hibition was observed during World War 11, largely due to a fear of 
retaliation in kmd.254 The result 1s that  the chemical munitions 
found m France are from World War I and only amount to thirty of 
the nine hundred tons of bombs the Department du DCminage finds 
each year.%jj Although this is a tremendous amount, if chemical 
weapons had been extensively used in World War 11, the elean.up 
problem would be much greater because these ehells leak toxic gas 
and are more difficult to destroy than conventional explosives 256 

Any state a h o  violates its obligations under customary Inter- 
national law through the first use of lethal chemical or biologxal 
weapons, should be liable for the damage caused by the violation 
and responsible for cleaning up the  mesa created by the use of these 
prohibited weapons. A state who retaliates in kind to the first use of 
gas or bacteriolascal warfare would not have the same liability 
since this option 16 presemed under the law of war and would not be 
an illegal use of these weapons.25' 

"Wtate pmiee who have rarified the 1925 Geneva Protoeal for the Prahibitron 
ofthe Uee m War oiAsphpmlmg. Poieonoua OT Other Gases and of Bactenalaglcal 
Methods alwariare without rerenatm are bound by the p r o h h t m  on 8") use of 
gas or bactenola~cal warfare I D  their re l s tms  with any other party who has ratlfied 
tho Protofol without rebemation The United States rarified this Pror~cal on ApnI 10, 
1975 with the iollawing resenation 
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C Submarine 'Mines 

Unlike unexploded ordnance-which relies on general rules 
applicable to the law of armed conflict-under cuatamaly mterna- 
tional law B specific obligation BXISLE to remove submarine mines at  
the end of a wwr. Article 5 of the  1907 Hague Convention VI11 
Relative to the Laying of Submarine Contact Mines provides: 

At the close of the war, the  contracting Powers 
undertake to do their utmost to remove the mines which 
they have laid, each Power removing Ite ow'n mines 

As regards anchored automatic contact mines laid 
by one of the belligerents off the coast of the other, their 
position must be notified to the other party by the Power 
rhich laid them, and each Power must proceed with the 
least possible delay to remove the mmea in its own 
waters Z M  

Although almost ninety years old, this treaty places a much 
higher and well-defined duty on states to remove submarine mine8 
than any Convention relating to the use of landmines before or 
since. The obligation to "undertake t o  do their utmost to remwe the 
mines" requires the parties to conduct thorough mine removal oper- 
ations w t h  the best equipment available. This provman also places 
the respaneibility far remoral on the party laring the mmes. with 
an exception that  takes into account the sovereignty of the coastal 
state.25g 

The second paragraph of Article 5 requires the parties to pro- 
vide not ice  of all mines laid "off the coast" of the  other party. 
Although "off the coast'' 1s not defined. it should be interpreted as 
the terntonal sea of the coastal state. It also does not anticipate the 
laying of submarine mines within internal waters and may it he 
argued that  "off the coast'' specifically excludes internal waters. 
However, it should be interpreted to require the party that laid the 
mines t o  remove all mines It laid on the high seas and report the 
location of any mines that It laid withm the terntonal m a  or inter- 
nal waters of the coastal state The party receiving notice of mines 
located within its teni tmy must remove them as soon as possible. 

*,,Hague Conienlian Relatire t o  rhr La)mg af Auramaf~c Submarine Contact 
Mines of 13 October 1907, 36 S t a t  2332. TS 541, 1 Bevsna 669 [hereinafter Haws 
VIIII. reprmted an Raainra 8 G u i ~ i i ,  supra nme 9. at  86 

258.4 Technical Delegste to  the Hsgvr Peace Conferences. James B Scort, : t a r  
ed that "If. howwer. mine3 ha\,@ been laid bv o m  or  other a i  the bellleerenti off the 
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If the coastal state 1s a developing nation, removing the mines 
laid in its terntorial sea and internal waters may place a severe eco- 
nomic burden on the state. It is clear that responsibility far remov- 
ing mines placed on the high seas LS on the party laying them The 
coastal state may argue that the obligation of states to "undertake 
to remove the mines which they have laid' requires the party laying 
the mines to pay for removal of mmes it placed within the terntorial 
waters of the coastal s ta te  and the duty of the coastal s ta te  "to 
remove the mines in Its own waters" does not preclude a c l a m  for 
the expenses incurred during removal operations. 

If the conflict being terminated by the cease-fire agreement 
mvolved the use of submarine mines, the agreement must cantam a 
provision requiring the par t ies  to remove any mines t ha t  they 
placed on the high seas and report the location of mines they laid in 
the terntonal waters of the coastal state. Additionally, the parties 
may agree to cooperate m removal of submarine mines 

The Agreement Ending the War and Restar ing Peace In 
Vietnam required the removal of waterborne mines260 It also con- 
tamed a Protocol Concerning the Removal, Permanent Deacti. 
vation, or Destruction af Mines m the Territorial Waters, Ports, 
Harbors, and Waterways of the Democratic Republic of Vietnam.261 
This Protocol required the United States to remove or destroy all 
mines that  it had placed in the territorial waters of the Democratic 
Republic of Vietnam.262 If they could not be removed or destroyed, 
the United States was required to permanently deactivate them and 
mark them This Protocol required cooperation between 
the parties with the United States providing notice and plans for its 
mine clearance operations and North Vietnam notifying the United 
States  of any potential hazards to mine removal aperatians.264 
While carrying out these operations, United States personnel were 
required to respect the sovereignty of the Democratic Republic of 
Vietnam, but they were immune from their juriedietion 266 North 
Vietnam was required to emure the safety of the United States per- 
sonnel for the duration of the mine clearance process 266 

2iC197S Vietnam Agreemenr, supm nate 92. art 2 
$6 Protaeol to the Agreement on Ending the War and Restaring Peace ~n 

Viernam Concerning the Remaval. Permanent Dearnvanon. or Destruction of Mines 
in the Terriforral Waters. Porte, Harbors. and Watenusya uf the Democratic Republic 
oEVletnam,Jan 27,1973.24UST 115 

962Id srts 1, 2 
2eSId art 2 
**Id art. 4. 
2ilId yf 7 
?aaId 
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Thts protocol went beyond the obligations of customary law 
which would only require the United States to notify North Vietnam 
of the position of the mines laid off the coast, and Sorth Vietnam 
would be required to "remove the mines in its own wsters.''Zfii This 
reflects the primary concern of international law with the sover. 
eignty of states A party cannot create a right to enter the t e rn toq  
of another state after the war  to remore mines simply by laying 
mines during the war. The law may require cooperation, but the 
state exercising sovereignty over the territory retains the right to 
refuse entry to the personnel of the other party In the Vletnam 
Protocol, the United States agreed to do more than It was required 
under international law by actually removing mines located within 
North Vietnam's territorial and internal waters It 1s an excellent 
example of cooperation in the remoral of mines, but this is an  oblig. 
ation agreed upon by the parties, not a legal requirement. 

Aprov~smn in B cease-fire that conforms to the reporting oblig- 
ations of customary international law is paragraph 31d) of Security 
Council Resolution 686 which requires Iraq to ''provide all mforma- 
tmn and assistance in identifying Iraqi mines . . . in Kuwait. . and 
in the adjacent waters"26@ It imposes a duty on Iraq to report the 
location of all mines, whether they are in the water or on land 
However, it does not require Iraq to remove any mines 

Although there may be Some problems of interpretation, eus- 
tomaq- international law requires the removal of submarine mmes at 
the conclusion of hostilities. The party laying the mmes must remove 
them unless they are wthin the territoly of the coastal state If they 
are m the territoq of another state, the party who laid the subma. 
rine mines mutt  notify the coastal state of the location of the mines 
and the coaztal state must remove the mines from its own watem 

D. Landmines 

Unfortunately. the law governing the sub@ of landmines is not 
as clear. A landmme 1% an area denial weapon that IS desigmed to 
remain hidden, to lie m wait for its target. Thew continued use and 
the failure of the international community to impose effective restric. 
tiom is an indication of their military usefulness and prewlence 269 
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The failure of belligerents to remove the minee laid during 
past conflicts IS apparent from today's global dilemma. It has been 
est imated t h a t  t h e r e  are approximately eighty.fiue million 
uncleared landmines in fiftysix countries 270 Another expert has  
calculated this number to be as high 8s 200 milhon.271 It 1s Impossi- 
ble to furnish an accurate estimate of the number or location of all 
mines because they are designed to remain hidden and may be 
installed by any number of individuals or groups through B variety 
of different methods. The problem is enormous, and the solution IS 
difficult, expensive, and imperfect a t  best. 

To consider a minefield cleared, the area must meet "a clear- 
ance rate of over 99%, and preferably over 99.9%.'172 A "cleared" 
minefield is not a safe area. For example, there are up to 5000 
mines in a one kilometer linear mmeiield in Kuwait; a 99% elear- 
anee of that field will leave approximately 50 mines.273 Currently, 
demining technology has not provided a mechanical method of dem- 
ining that will provide a satisfactory clearance rate, forcing clear- 
ance operations to rely on manual methods. Manual demining 1s 

dangerous, dow, and expensive. The ICRC estimates that, by con- 
tinuing to use twentyseven Umted Nations teams clearing mmes at  
the rate a i  thirty square kilometers a year, it would take 4300 years 
to elear the  mines from Afghanistan 274 

Removal also is costly. While antipersonnel mines e m  be pur- 
chased for as little a~ three dollars per mine and antitank mines at  
lees than seventyfive dollars each,275 the detection and removal af 
a live mine by a demimng contractor costs approximately SlOOO 276 

The cold statistical facts or estimates of the eqerts do not fully 
define the scope of the problem, nor do they account for the personal 
tragedy of the more than 150 people who m e  killed or maimed every 
week by the  mines t h a t  are left behind following ~ a r s . 2 ~ ~  
Additionally, they do not take into account the number of refugees 
who have been forced to flee their homes and are unable to return. 

ap.4lTaa~. United State% Dep't ai  State, Pub No. 
B V  PROBLEM WITH U\CLP*RED IrWDMlNEb, 33 (July 

19931 [hereinafter H l D D E I  KILLLRSI 
g'-Patnck M Blagden, Summan of Wiled Xafions Dernznmp zn S ~ ~ U P O S I L ~ I  

ON AZTI-PERIOR~EL M n i s  I17 (Internaimnal Carnmltfee of the Red Croes. Manrreur. 

Repon on Western Mavs of Landmines 
e Use, tn Snwo31ua. ~upra note 271. at 

271 277 
r s H l n n ~ u  KILLERS supra note 270, at 2 
*Wd a i  10 
" I d  at  6 
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Customary international law has not yet provided an eiiectne 
mlutian to the problems presented by landmmes. Each conflict pre- 
sents different duties on the parties based on their connection to  the 
territory in which the  mine^ were placed In other words, sovereign- 
ty continues to limit the legal obligations of the parties to remwe 
landmines 2ia The law will not require a party to allow another 
party to enter its territoT after B conflict for the purpose of remex- 
mg the mines It laid. The state in which the mines are located may 
want to exercise Its right to refuuse the entry of foreign mine clear- 
ance personnel for polincal reasons However, it is in the state's 
own best interest to remove the minee which endanger the lives of 
its citizens. deny access to  mined areas, and threaten economic 
development. The best solution to the problem is to resohe the  
issues of removal, cooperation, and responsibility in the cease-fire 
agreement.279 

The international law regime on landmines lacks the histar). o i  
the law regarding submarine mines Landmines were specifically 
addressed in the Conventional Weapone Convention in Its optional 
Protocol on Prohibitions or Reetrictions on the Use of Mines, Booby- 
Traps and Other Devices (Mines Protocol) 280 The Mines Protocol 
applies to a wide spectrum of munitions used on land and also 
includes mines used to "interdict beaches. waterway crossings or 
river crossings."261 It le intended to provide reasonable protection 

*'.This condition has been summanzed as follows 

Karl J Partich, Remnants of Woi as o Lrgol Problem m fhi Laghi ofths Libyan Care 
7 6  .?AI J IIIT'L L 366 366 '19841 

>-e,,, 
? i rCanuen tmn  on P r o h l h n m n r  O T  R e s r r i c t i o n b  on  t h e  Use of  Ce r t a in  

Coni~enhanal Weapon. Which Yay he Deemed to  he Excebnvely Inurioui DT io  h a i e  
Indmenmmste Efiecrs with annexed Protoid?, opined far 8"pnaLfuie April 10 1951 
i e p n i r d  ~n Rosrirs & GLELIF. dupra note 9, ar 413 Praracal on Prohihitiam or 
Reafnctmna on the Lse of Mmes,  Booh>-TrapJ and Other Devieeb [hereinafter Wines 
Proroeall remintad zn RoBIIIS & GOELrF ~ v p m  note 9. st 419 

m.4rticle 1 of t h e  Mines Protocol, supra note 250 r tafer  rhaf the P r o t ~ e a l  
 elates 10 miner. haoh>-trap? and ather debyleea These iterne are defined in article 2 
vhlch praiidei. ~n part that 
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for civilians and proclaims: '"MI feasible precautions shall he taken 
to protect civilians. . . . Feasible precautions are those precautions 
which are practicable or practically possible taking into account all 
circumstances ruling at  the time, including humanitarian and mili- 
tary conmderatmd'2e2 

At the conclusion of hostilities, mil i tary considerations 
decrease in importance and humanitarian issues became a priority 
It also may be impracticable or impossible to begin mine clearance 
operations until after the fighting has  subsided or  ceased The 
Mines Protocol imposes a number of obligations or Step8 at  the end 
of hoetillties These steps include requirements for the idennfica- 
tion, recording, and removal of minefields. 

The Strictest obligations of the Mines Protocol provide protec- 
tion for m y  United Xatmns force or mission. If requested by the 
United Nations force, the parties to the conflict are required "to 
remove or render harmless all mines or boobytraps in that  area"283 
The parties also must take all necessary measures to protect the 
United Nations personnel and make available any information an 
the  location of mmes.264 

In other circumstances. the requirements are less demanding. 
The parties to a conflict have an obligation to include an exchange 
of information about the location of mmeiields in cease-fire agree- 
ments.2es Exchanging information may not be as effective as a 
requirement to remove the mines, but It provides B starting point 
far cleaning up the battlefield. 

To have a meaningful exchange of information a t  the end of 
hostilities, the parties must record information regarding the Ime- 
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tion of mines at the time of emplacement.266 The hlines Protocol 
contains a duty to make and retain records of the location of mmes 
and  booby-traps 267 However, the d u t r  to record varies I t  1s 
mandatary for "all pre-planned minefields" and "all areas with 
large-scale and pre-planned use of boaby-traps "m For "all other 
mmefielda. mines and booby-traps," the parties "shall endeavor to 
ensure" that their location is recorded.2&9 

A problem with this pronsmn LS that It does not define "pre- 
planned nor 18 there a m e  requirement to define a minefield .4 
"pre-planned" minefield h a s  been defined as "one for which a 
detaded military plan exists considerably in advance of the pro- 
posed date of enecution"29QThis would not include B remotely delm- 
erable mmefield291 which usually 1s used in an area that the party 
does not control Any minefield emplaced in a combat emergency 
does not have to be recorded. Furthermore, It has been argued that 
"virtually all preplanned minefields will be those for which detailed 
military plans have been written long before the outbreak of hostill- 
ties ''292 This interpreration is probably too restrictive, but illus- 
trates the narrow scope of this provision 

The detail of recording also poses a problem. There 1% no 
requirement to record the type of mines, location of each mine in the 
minefield, or the pattern in which the mines were placed.293 The 
only binding obligation is to record the location of preplanned mine- 
fields.291 Additional guidelines on recording are set forth m a non. 
binding Technical Annex to the Land Miner Prot0col.2~j 

. .  
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There is an argument that  a failure to make proper records is 
a failure to take feasible precautions to protect the cimlian popula- 
tion from the effects of these weapons. "Feasible precautions" 
depend an the circumstances and military exigencies may muse 
units to constmct hasty mmefields without recording. 

The duty to identify or record the location of mines and boaby- 
traps is only the first step The parties also must keep these records 
and report or exchange this information so that  additional eteps 
may be taken to protect innocent civilians from mines and baoby- 
traps. Article 7 . 3  provides these steps, which requwe that  the par. 
ties retam all records and 

(a) immediately after the cesratmn of active hostilities. 

ti) take all necessary and appropriate meamre6, mclud- 
~ n g  the use of such records, to protect civilians from the 
effects of minefields, mines and booby-traps; and either 

(11) m cases where the forces of neither party are in the 
territory of the adverse party, make available to each 
other and to the Secretaly-General of the United Nations 
all information in then possession concerning the location 
of minefields, mines and booby-traps Ln the territory of 
the adverse party; or 

(iii) once complete withdrawal of the forces of the parties 
from the territory of the adverse party has taken place, 
make avah.ble to the adverse party and to the Seeretaly- 
General of the  United Nations all information in  their 
possession concerning the location of minefields, mines 
and booby-traps in the territory of the adverse party,2g6 

1 With regard t o  pre-planned minefields and large-scale and p ~ e -  
planned m e  of boaby trapa 

( 8 )  mspr, dmgrami (JT ather recards ~hauld  be made m such a wa) BI to 
indieale the extent of the minefield 01 baaby-trapped area. snd 
lbr the loeaiian af the mmefield or boobytrapped 8 x 8  should be spec). 
tied by relation t o  the eo-ardmatea of a single reference paint and by the 
estimated dimensmne of t h e  siea cmtammg mines end boobytraps m 
relsfm t o  that smgle reference p m t  

2. With regard to the ather minefields. minee and boab)-rrapa lsld or 
placed m pos~non 

In 60 far a i  paeiible, the relevant information speerfie m paragraph 1 
should be recorded EO as to enable the area6 containing minefields, 
mines and boob>?rspi to he identrfied 

Quidrimes o n  Recording, Technical Annex t o  the Land Mmea Protocol. reprinted kn 
Carnahan. supra note 290. sf 84.G 

*"Ymei Protoed m p i a  note 280. art 7 3 .  
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The obligation to take "all necessary and appropriate measures' 
requires the parties to clearly mark and fence off minefields to pro- 
tect cnihans. This should be done mmediately. with the milltar?. 
units marking an>- minefields before withdrawing to any agreed on 
cease-fire delimitatmn. 

Sotification of the Secretary General of rhe United S'atmns. m 
the rare situations where nelther party occupies the territory. 
enjures that mmefields are not abandoned. In cases %\hen B party 
gains posseman of the terntory after the withdrawal of the adxerse 
party, notifying both the United Satiana and the party controlling 
the minefield provides an additional guarantee that the minefields 
are properly supervised to prerent unauthorized entc- 

The next step is the removal of the mines The solution sup- 
plied by the Mine8 Protocol is a rather hollow obligation 

After the cessation of active hostihtiea. the parties shall 
endeavor t o  reach agreement. both among themselxea 
and, where appropriate. with other States and with Inter- 
national orgamzatmne, on the p r o n m n  of information 
and technical and material  a~aistance-including. in 
appropr i a t e  CIrcumstancei,  j o in t  operations- 
necessary to remove or otherwise render ineffective mine- 
fields, mines and booby-traps placed In pomion dunng  
the conflict 29' 

This p rov~s~on  impmes a critical time factor. Efforts to clear mine- 
fields must be made as soon BE possible after the end of hostilities 
because rhe minefield maps and charts are more accurate. and the 
individuals or units that laid the mines are more likely to be able to 
provide additional information that ~ 1 1 1  amist in clearance opera- 
tions 

In addition to the Mines Protocol, there are other possible 
sources m this area World opinion on this 1 5 s ~  has been expressed 
a number of times In 1983, the United Sations General Assembl 
in a resolution o n  t h e  r e m n a n t s  of war. s t a t ed  t h a t  i t  wa  
"[cloncinced that the responaibihry far the removal of the remnan 
of w r  should be borne by the countries that  planted them ''298 
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Placing the burden of removal on the country that laid the mines is 
consistent with the 1907 Hague Convention VI11 Relating to the 
Laying of Automatic Submarine Contact Mines. Although it focuses 
primarily on landmines, the term ''remnants of war? as used here, 
also refers t o  land, sea and river mines. boobytraps and dud mum- 
tion5.299 

In spite of these resolutions, cuetomar). international law does 
not currently place the primary responsibility for removal on the 
party that  empiaced the mines. Although It may he difficult m some 
situations to determine which side installed the mines, that party 
should have the primary responsibility for r e m o d  and joint opera. 
tions should be conducted for those areas in which the parties m e  
unable to discern responehility. However, because of the tremen. 
dous expense of mine clearance operations, disputes over rerponsi. 
b h t y  could lead to delayed and ineffective clearance operations. 

The Mines Protocol has not led to an improvement in the 
removal of mines followng conflicts even though it has  been in 
force, far most of the state parties, for over ten years. A number of 
sources have heavily criticized I t ,  with some evaluations especially 
s~athing.300 It also has been argued that the Mines Protocol sup- 
ports the proposition that "the responsibility far the removal of land 
mines rests with the s ta te  exercising territorial sa\'ereignty. The 
belligerent that laid the mines is only bound to endeavor to reach 
agreement on certain forms of cooperation."301 

The ineffectiveness of the Mines Protocol is caused by a num- 
ber of broad loopholes, a lack of detail, and weak obligations. As B 

result, parties to the Mines Protocol may assert compliance without 
reducing the number of mine8 that remain at the end of a conflict or 
improving their recording provisions. The practical effect is that the 
host state is left with the obligation to clear minefields, often with- 

3oMennethAnderron. D~recfor, A r m s  Project Human Rlphts IYat:stch. has stated. 
''The Landmmes Prolocal has bean B "earl) complete fanlure wnh regpsct fa cantrol- 
ling the  UP^ of minee, recording their emplacement and removal. indeed there 1s no 
known lnternal eonnief uhere mspe ai m y  h n d  hsvs been mamtamed m accordance 
with Protocol procedures or any more mdimentav way." He takes the pomtian t h s t  
peneral prmc~ples of the c v r f o m a ~  law of war barrmg the  lndmcrrmmate use of 
wespano proilde g ~ e a t e i  piatectmn than the epeeifie terms af the blinea Protacol and 
argves that it8 ineiiecfiienesi 1s based ~n pari, to  ~ t b  failure t o  take inm account ne% 
rechnalogv such BQ the m e  of remotel) deliverable mines and new forms af use I" 
lor-mreneity conflict Kenneth Anderson, O ~ e r o i i i u  of the Problem afAnrz-Pmamd 
,Mine, zn S Y x P O ~ ~ n ~ ,  supra note 271, sf 13. 14-15 

aO-Karl J Partbch, Remnants of War 06 o lmgal Problem an Lha Light o f t h i  
Libja Case, ? S A M  J I IT 'L  L 386, 391 (19841 
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out the a s smame  of accurate records 01. financial assstance This 1s 

extremely expensive and moet w w t o r n  m u n t m s  are financially 
unable to afford their own clearance operations Arecent example of 
the coat of these operations 1s Kuwait's decision ID award $700 mil- 
lion to contractors from eight different nations t o  clear almost seven 
mdlian mines laid by the Iraqis Gnen  the number of mines and 
the  flat open spaces of the desert this is relanvel> cheap; mine 
clearance 18 more expensive and leas effective in rough. rocky. or 
heavily overgrown terrain 

The Gulf JVm cease-fire provision simply provided that Iraq 

Proxide all information and assistance in identifying 
Iraqi mines, booby traps and other explosire~ a i  well as 
chemical and bmlo@cal weapons and material in Kuwait. 

ing with Kuwait pursuant to resolution 6 i 8  (1990) are 
present temporarily, and m rhe adjacent waters,303 

~n areas of Iraq where forces of Member states cooperat- 

Although it added chemical and biological weapons it WBS in cam- 
plianee with the Slinei Protocol and only required Iraq to provide 
information and a s w s  in locating the mines that they laid It did 
not require them to remove those mines However, Iraq. by accept- 
ing Resolution 686. admitted "liability under international law for 
any loss. damage or m q u ~  arising . . as a result of the invasion 
and illegal occupation of Kuuait by Iraq.''304 This pransmn should 
allow Kuwait to ultimately recover the cost of demimng operations 
from Iraq. 

Aprotocol to the agreement ending the war m\'ietnam promded 
that 

(a) Within fifteen days after the cease-fire comes 
into effect, each part? shall do its utmost to complete the 
removal or deactivation of all demolition objects, mine. 
fields, traps, obstacles or other dangerous obiects placed 
prevmuzly, 30 as not to hamper the papulation's move- 
ment and work, in the first place on waterways roada 
and railroads in South Vietnam. Those mines which can. 
not be remoxed or deactivated wth in  that time shall be 
clearly marked and must be removed or deactivated 83 

~ o o n  a3 possible. 

(b) Emplacement of mines E prohibited, except as a 
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defensive measure around the edges af military installa- 
tions m places where they do not hamper the papulation's 
movement and work. and movement on waterways, roads 
and railroads. Mines and other obstacles already m place 
at  the edges of military installations may remain in place 
If they BE m places where they do not hamper the popu- 
lation's movement and work, and movement on water- 
ways, mads and r a i l r o a d ~ . ~ 0 ~  

This agreement goes farther than customary international law and 
places an affirmative duty on the parties to remove mines and other 
hazards or mark them If they cannot be removed within fifteen 
days. This is a much heailer burden than the obligation to provide 
information about the location of the mines that  is found ~n the 
Mines Protocol. It also prioritizes the removal operations to protect 
the population and lines of communication. Given the length of the 
conflict in Vietnam, It LE unrealistic to expect that all mine8 could be 
removed or marked within fifteen days. However, for those mines 
that  the parties were unable to remove or deactivate within that  
time, the continuing obligation to remove or deactivate them as 
soon as posslble will substantially reduce the number of mines left 
as a result of the conflict. 

Customary international law does not provide adequate pra- 
tection from the use of landmines in armed conflict. Mines remain 
an effective weapon of warfare and efforts to control them are com- 
plicated. Binding obligations to remove all mines that  a parry lays 
during a conflict would substantially limit the use af an effective 
area denial weapon. If the law imposed a binding obligation to 
remove all mines laid, Iraq would have had mine removal personnel 
ID Kuwait for a considerable period of time after the war. Because It 
suffered 80 much during the Iraqi occupation, this  may not be 
acceptable to Kuwait. The solution in the Gulf War was to require 
information and assistance from Iraq. Kuwait would be responsible 
for the mine removal operations and Iraq would be liable for dam- 
ages, including the cost of these operations. This was probably the 
best ~olution under the CircumStances, Every Situation 1s different, 
however, and in some cases, agreements that require the party who 
laid the mines to remove them may be the best answer. The law 
may not be able to provide an adequate solution for every situation 
and settle the parties concerns with sovereignty and state responsi- 
bility. 

Although the Mines Protocol does not go as far as many would 

'Wmtoeol to  the Agreement Ending t h e  War and Reeranng Peace m Vietnam 
Concerning rhe Ceare-fire in South Vietnam and the J a m  hhlita~s Cammasmns, 
Jan 27.1813.srt 6 , 2 4 U S T  1 4 8 , T I A S  Ka 7642 
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like, at least a reerne has emerged requiring mternananal eaopera- 
tian in the iemoral of mines The Internarional Committee of the 
Red Cross recentll- sponsored a series of meetings of government 
experts in preparation for the 1995 Review Conference of the 
Cer t a in  Conventionel Xeapona Canven tmn  306 The  Review 
Conference is continuing efforts t o  strengrhen a number of provi- 
s i o n ~  in the Minee Protocol. some of which may hare an impact on 
the law relating to cease.fire agreementi 30: 

The balance between the military effecnvenesa of mines and 
the envmnmental and humanitanan damage that rheg cause will 
continue t o  shape the debate. Regional and nongmernmental orga- 
nizations also u.111 ha le  B agmficant impact in the push for forceful 
regulation of landmines 3@C The need for t ighter controls w 1 1  
increase with each trouble spot or battleground adding to the proh- 
lem Stricter ahligatiana to record and mark the location of mines 
should he the facua of new regulations t o  ensure t ha t  the parr? 
faced with the task of remmal has an easier j o b  Solurions TO the 

?Wnfernacional C a m m ~ f r e e  a i  the Red Cross 298 IZT'L R r i  0- R E  RED Chaei 
Jan -Feb 1994 a t  65 

a -The formal R e \ i e u  C a r f e r e n r e  of t he  Cerfai i .  Conrenr.ana1 \ \eapanr 
Conference met .n C.enna fw-n 2 5  September t o  13 Oerober 1995 I n e  R e i l e u  
Canierence failed t o  % g e e  on R rei.ied Mines Protocol and recessed ts De1:berat o m  
The Renew Caniererce wil l  resume I!? i\ork ~n danuan 1996 uirh a A i d  Re\ ew 
Conference planned For April 1996 The President'! Text of rho Reiiew Confererse 

1 Wlthaut delay after the c e ~ i a i i o n  a i  ect:\e k . o l i l l t i e ~  a l l  mlnefie.ca 
mined areas = m e r ,  boabi-rrapi and other der-cei  shall  be c lea ied.  
r e m w e d .  d e i r i o j e c  DT na:ntained in accordance uith .Article 3 a r d  
paraeaph 2 o f i r r l c l e  5 of rhi i  Piarocal 
2 Each High Conrramng Pa-) bears such reaponribiliiy u a h  respect 
t o  mineiielai mined areas boob,, maps and other dei ices ~n areas 

'r,Some of the repional argsni iaf ioni  and nongo ie rnmenfd  organlia '  0x1s 
inrolved udh landmine c o n t m l ~  m e  Orgamiafior. oihmerlcan States rho Economle 
Cammunit> of Wed Mnincan Srarer the ICRC, Human Rights Kateh 3led.cmi Sans 
Fronlierea. Vietnam lDrersns af America Foundation. Handicap Internanoral,  and 
Physicians Far Human R q h f i  
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problems of removal and liability remain issues that should be set. 
tled between the parties in the  cease-fire agreement. 

Although the current law may not require parties to include 
binding obligations for the removal of landmines in their cease-fire 
agreement, it requires them to insert a provismn requiring the 
exchange af mformation concerning the location of the mines, mark- 
ing of minefields, and cooperation m removal efforts 

E. EnoLronrnental Damage 

Protection of the environment, as an area under international 
law,, has seen a rapid growth in recent years. As a result of the 
tremendous damage that  the Iraqi forces caused during the 1991 
Gulf War, conce~n for war.related environmental damage became a 
focal point far legal scholars The debate has  centered around 
whether the law of war provides adequate protection far the e n w  
ronment, with some scholars arguing that there 16 a need for a Fifth 
Geneva Convention for the protection of the environment,309 and 
others asserting that the law is adequate. but the falure is in a lack 
of enforcement for violations of the law of war.810 

One expert has noted that "lilnherent within the law of armed 
conflict le the understanding that even the most sophisticated and 
precise weapon igstems will exact a price upon the environ- 
ment "311 Although war is destructive, the law places limits on the 
conduct of war requiring military operations to focus on ]estimate 
militaly objectives The United Nations General Assembly recently 
recognized this principle by stating that "destruction of the environ- 
ment, not justified by military necessity and carned out wantonly, is 
clearly contrary to existing international law"312 The legal under- 
pinning for this prohibition on unnecessary destruction IS provided 
for in the existing law of armed conflict. 

'-YTerry supra note 251, at 61 See also Kdrer G. Sharp, Sr, The Effectire 
Dderrmer of En~imnmanfai Domogr D u m 2  Armed Cmfl~c r  A Case Anagais of the 
Persian Gulf War 137 MIL L R E V ,  1 (19921, John H. MeNelll. Protoclion of ihr 
Enuiionment ~n nmos afAirnrd Cmflzci Enriionmpnial Pialpcfron in.Milifary 
Pianire, 6 H~CUE YB INT'L L 7 6  (1993) 

911Ten-y supra note 2E1, at 61 
i W S  Doe AXES 47 37 (19931 This Reaolullan and I ts  annexed memoranda 

are thoroughly diseursed m McNedl, supra note 310, sf 76-80 
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The 1907 Hague Regulations contain a number of articles that 
provide a legal basis for the protection of the eniironment during 
armed conflict Article 22 states that  "the right of belligerents to  
adopt means of injuring the enemy 1s not unlmnted."313 .4rncle 
23(gl declares that ie especially forbidden ~ ' [ t lo  destroy or seize the 
enemy's property. unless such destruction OF m z u ~ o  be imperatively 
demanded by the necessities of war "314 Additional obligations 
under Article 55 state that "the occupying State shall be regarded 
only as administrator and usufructory of public buildings. real 
estate. foreats. and agricultural estates belonging to rhe hostile 
State, and situated in the occupied country. It must safeguard the 
capital of these propertlea. and administer them in accordance x i th  
the rules of usufruct."315 Article 3 provides that a state that mu- 
lates these p rov~mna  is "liable to pay compensation for all acts com- 
mitted by persons forming part of it8 armed force5."316 

The 1949 Geneva Conventions provide a means for enforcing 
these principles againit mdiwduals by including in the definition of 
grave breaches the  "extensive destruction and appropriation o f  
property, not justified by military necessity and earned out un law 
fully and wantonly"317 .kticie 63 of the GC states that "any destruc. 
tion by the Occupying Power of real or personal property belonging 
individually or collectively to private persons. or to the State, or to 
other public authorities. or to s o c ~ a l  or cooperative orgamzatmns. 1s 

prohibited except where such destruction 15 rendered absolutely 

In addition to customary international law. recent deuelap- 
ments m the law of war have increased protection of the enwron- 
ment for parties to these conrentmns. The 1 9 7 i  Convention on the 
Prohibition of Military or h y  Other Hostile Use of Envwonmental 
Modification Techniques prohibits parties from engaging in "mill- 
t a r y  or any other hostile uee of envmnmentai modification tech- 
niques that  cause widespread, long-lasting, or severe effects as a 
means of destruction, damage or qury to any other State Part?.''319 

necessal?."31a 
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At the Conference of the Committee an Disarmament in Geneva, 
the  committee sponsoring the negotiation of the 1977 ENMOD 
Convention adopted an understanding that  broadly interpreted the 
terms "widespread," "longlasting," and "severe'' for purposes of the 
ENMOD Convention 320 The term "environmental modification 
techniques" is defined BE "any technique for ehansng-through the 
deliberate manipulation of natural processes-the dynamics, corn. 
position or stmcture of the Earth, including Its biota, lithosphere, 
hydrosphere and atmosphere, or of outer space."321 This narrows 
the scape of the 1977 ENMOD Convention because very few weapon 
systems are capable of manipulating the environment and if they 
do, a state could argue that the intention was to destroy military 
objectives and not intended t o  manipulate  t he  environment  
Additionally, the terms "widespread, long-lasting, or severe" have 
been criticized as too broad or vague. In  any event, the 1977 
EKMOD Convention sets an upper limit on environmental damage 
and to the "extent that  this flat prohibition 16 not exceeded, the 
1977 ENMOD Convention recagmzes the balancmg of envronmen- 
tal damage with the eustamav principle of military necessity."322 

The 1977 Geneva Protocol I also contains pro\.ismns expanding 
protection of the environment for state parties. Under Article 35i3), 
states are prohibited from "employ[ingl methods or meam of war- 
fare which are intended, or may be expected, to cause widespread, 
longterm and severe damage to the natural envimnment."323 By 
including meane and methods that "may be expected" to cau~e the 

aErThe Conference of the Committee on Disarmament interpreted these terms 

(81 "widespread" encampasimg an area an the  ~ e s l i  af several hundred 
square kilometre:, 

"long-lsstmgl lsstrng for a period of manthe, 01 approximately B sea- 

' i e iere '  mvolilng d e n m s  07 m g m f ~ a n t  disruption m harm t o  

to  mean 

human hie. natural and eemomic ie i~uiee i  or other assets 

ROBERTS & GUELFB, supra note 9. at  377 Only m e  of these conditions 18 required far 
a violat ion The  understanding U B Q  bpeclfically limited t o  the 1977 ENMOD 
Convention fa aimd canfuslan in slmllsr uordin. used in M i c l e  3Et3) a i  the 1977 
Geneva Protocol I Id 81 378 

2,11977 EShIOD Con\entmn S Y D ~  note 316 Am& I1 The ConCrpnw n f t h e  

WSharp. supm note 309, at  21 
2'91977 Protocol I. supin note 66, art 3X3) 
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proscribed environmental damage. this coniention has a broader 
application than the "deliberate manipulation" b? "environmental 
modificarion techniques" of t h e  1977 E N X O D  Convention 
Knfortumtel:, the 1977 Protocol I does not define "widespread 
long-term and severe damage. '  but by u n n g  the term "and. I t  
requires all three conditions to be present for a violation of this pra- 
vision. Article 5 5  of the 1977 Protocol I expands rhe protection of 
Article 35 and adds a prohibition on reprisals againit the natural 
environment 324 However, neither of these prons~ons proscribe bat- 
tlefield darnage Incidental to warfare.32s 

The addition of the 1 9 i i  ENMOD Canventmn and the 19:: 
Geneva Protocol I to the body of law regulating the law of armed 
conflict has done little to provide a meaningful standard for includ- 
ing prowsmns concerning environmental damage in a ceare.fire 
agreement Protection of the en\iranment during time of i<ar 
remains an  issue regulated by the customary international l a w  
principles of military necessitr and proportionality 326 The inherent 
balancing of this reame makes it unsuitable far a simple determi- 
nation that any enrironmental damage due to armed conflict cre- 
ates hability. .kmrdmgI?, responsibility for environmental damage 
is an example of an issue that should not be settled in a cease-fire 
agreement. 

Violations of the IBW of war protecting the environment carry 
criminal responsib>lity for the indiwduals committing the damage 
and state reeponsibiln> for violations committed by the members of 
Its armed forces The law does not proride a standard compatible far 
including envuonmen ta l  damage in a cease-fire agreement 
Protection of the e n i m n m e n t  under the law of armed conflict 
requires a determination af whether the damage is justified bg mili- 
tary necessity, and if not, who 1s responsible and what compensation 
is due These issues can only be settled through negotiation or judi. 
cia1 determination 

As to the ~ssue  of state responsibility the law prmides a basis 
for including a prorismn like Resolution 686 ~n a cease-fire agree- 
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ment. In Resolution 686 .  the  Umted Nations Security Council 
demanded that Iraq "accept in pnnciple its liability under interna. 
tional law for any lass, damage or injury arising m regard to Kuwait 
and third States, and their national and corporations, as a result of 
the invasion and illegal occupation of Kuwait." This provision would 
include responsibility far unjustified and wanton destruction of the 
environment, hut it preserves issues of whether certain damage can 
be attributed to m h t a l y  necessity, and if not, the extent af liability. 
If certain damage was incidental to combat operations and fell with- 
in the bounds of military necessity and propartionalitx then under 
the law of armed conflict, Iraq would not be liable for that  partmu. 
lar damage. Additionally, for environmental damage found to be 
wanton and not justified by military necessity, the amount of cam. 
peneation remains an ISSUB. These determinations cannot he made 
in a cease-fire agreement and must he preserved for political or 
judicial resolution. 

As ta criminal responsibility of individuals alleged to have 
committed environmental damage constituting a grave breach 
under the law of war, the law also requires that these mdiwduals be 
gwen a f a x  trial 327 A cease-fire agreement is not the proper forum 
for enforcement of international cnmmal law328 

v. Property 

The return of property taken during the course of B war 1s not 
a suhject normally included in cease-fire agreements However, it is 
an issue that was included m the 1991 Gulf War cease-fire, and in 
the case of cultural property, there is a long histoly of specific pro- 
tection and state practice that requires the return of this property 
at the conclusion of hostilities.328 Tmeliness is a concern. The earli- 
er the parties take steps to provide for the return of the property, 
the more likely that they will be able to locate It and return It to the 
rightful owners 

ZWee GC, dupra note 66. BIT 146, whlch requrrer that persans accused of cam. 
mitring grave breachea reeene the bafegvardr of B proper t n a l  and defenee equal t o  
that required under Art icle 105 af the G P X  Anicle 106 pmvidei B number of mini. 
mum safeguard. imdudmg rhe right to aaslatanee and choice of counsel. rhs nght rm 
call wifmbse8, the right t o  be advised of the details af rha charges and eridence 
against him in B language hs  understand&. and the right Lo ~eeelve this Informetian 
and counsel ~n time t o  prepare a defence. See GP% s u p m  nore 66.  BIT 106, 

il*Se Sharp. m p m  note 310, at 36.66 Ipmndmg B detailed ~ " a l y s i s  of poten- 
tis1 criminal pmeeedmgE for m i a t i o n s  uf rhe lav of war pmtecfmg the envmnmenf,  
their value as a dererrence. and advocating 8" mfemsfi~nal tribunal BQ the proper 
forum to hear the esce of environmental damage from the 1891 Gulf V k  

S*W.esolutm 666, paragraph 21dl stated that "lmmed~arelg begln t o  reium a l l  
Kuwaiti property seized by Iraq. to  he completed I" the %hanest possible period" 
U N  Doe SRES686119811 
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A. Pnvate Propert? 

The 19Oi Hague Regulations stated that "Lplnvate property 
cannot he c o n f i ~ c a t e d . " ~ ~ ~  However. it may be requmtianed .kticle 
52 states' 

Requisitions in kind and SBTVICBE shall not be de- 
manded from municipalities or inhabitants except far the 
needs of the arm) of occupation. They shall be in propor- 
tion to the resources of the country and of such a nature 
as not to mvolve the population in the obligation of taking 
part m operations of the war against their countv,  

Such requisit ions and  serwces  sha l l  only he  
demanded on the authority of the commander in t he  
locality occupied 

Contributions in kind shall, BE far as possible, he 
paid for in cash, I f  not. a receipt shall be gwen and the 
payment of the amount due shall he made ae soon as pos. 
sible 831 

This does not protect state property, only municipal and private 
property It also allows the army of occupation to requisition proper- 
ty according to its needs Property requisitioned under this prom- 
a i m  does not have to be returned, because this provision only 
requires restitution for the property taken. However far 

[all1 appliances. whether on land, a t  sea, or  in the air, 
adapted far the transmissmn of news, or for the transport 
of persons or things. exclusive of C B S ~ S  governed by naval 
law, depots of arms and generally. all kinds of munitions 
of war, may he seized, even if they belong to pnrare mdi- 
viduals. hut must be restored and compensation fixed 
when peace ia made 332 

Protection for pnrate property 1s not just a matter of ownership it 
8150 is based on the tgpe of property. Because this protection is rari- 
able and not all property 1s required to he returned, B provmon 
mandating the return of all private property 18 too broad 

: I G r r  td art  52 
29"ld an 53 F M  27-10 iuprc.  note 8 para 409 ~n conitmlng this article i u f  

ed thav'a receipt therefor ihauld be p'en the m n e i  OT m record made ofrhe nature 
and queniiti of the p r ~ p e r t y  and the name of t h e  owner or person in passesiion in 
order that rePtorafion and campeniarian may be made at  the ~ o n c u i i o n  of the Y B I "  
&dditianallr, Article 64 pra:ec?s submarine cablei ~equinng  that the) be 'restored 
and compensation fixed %her. peace i i  made" See  190: Hagve Regulstmnr 8 u p m  

: I G r r  td art  52 
29"ld an 53 F M  27-10 iuprc.  note 8 para 409 ~n conitmlng this article i u f  

ed thav'a receipt therefor ihauld be p'en the m n e i  OT m record made ofrhe nature 
and queniiti of the p r ~ p e r t y  and the name of t h e  owner or person in passesiion in 
order that rePtorafion and campeniarian may be made at  the ~ o n c u i i o n  of the Y B I "  
&dditianallr, Article 64 pra:ec?s submarine cablei ~equinng  that the) be 'restored 
and comaensation fixed %her. mace i i  made" See  190: Haeve Reeulstmnr 8 u o m  
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B. Cultural Propert) 

Cultural property always has received the greatest protection 
from the effects of war. The 1907 Hague Regulations safeguard pub- 
lic and private institutions dedicated to religion, charity, education, 
and the arts and men~e.333 It also provides that  the property af 
these institutions cannot be conBscated.334 Additionally, these insti. 
tutions, along with historic monuments and works of art and SCL- 

ence,  are protected a g a i n s t  ~ e i z u r e ,  destruct ion,  and wilful 
damage 335 This provision also declares that  a violation of its terms 
"should be made the subject of legal praceedmgs."336 

This protection proved to be inadequate during the World War 
I and I1 and the international community responded with the 1954 
Hague Convention for the Protection of Cultural Property in the 
Event of Armed Conflict and Regularimm33' The conference also 
adopted a protocol that  provides additional provisions an the export 
of cultural property from occupied territory, and the safeguarding 
and return of cultural praperty.336 

Paragraph 3 of the 1954 Cultural Protocol provides: 

3 Each High Contracting Party undertakee to  return, a t  
the close of hostilities, to the competent authorities of the 
terntory previously occupied, cultural property which 1s 

in it8 terntory, if such property hae been exported in con- 
travention of the principle laid down in the first para- 
graph. Such property shall never be retained BS war repa- 

This provision assumes a violation of paragraph 1 of the 1954 

rations. 

8111907 Hague Regulat~ona, s u p m  note 9, am 66, pmwdea the follownp 

The property of mun~clpaht~es.  that of rnatltufloni dednated to 
~elrglon. charity snd educatm, the arta and sc~ences.  even when Srare 
property, shall be treated BL pnwte propert, 

All i e i m i e  of. deSfmcfmn 01 rilful damage done to instltutmns of 
thm character, hlrtonc monuments. works o i  a r t  and mence, LS forhd- 
den. and ahould be made the aubject of legal proceeding& 

BP-Hague Canvenrion far rhe Protection af Cultural Property in the Event af 

"&Hague Prolacal for the Protection af Cultvrsl Property ~n t h e  Event a i  
Armed Conflict with annexed Regulatmnr M a y  14, 1954 249 U II T S 240 

Armed Conflict, hlay 14 1954. 219 E h T S 368 [hereinafter 1964 Cultural Praracall 



272 MILITARY LAW REVIEW [Vol. 148 

Cultural Protocol iihich bars the removal af cultural property from 
occupied territory339 It 1s important because it provides for the 
return of cultural property at the end of hostilities, not the end of 
occupation This pronsmn should not be interpreted to require occu. 
pation as a condition precedent to the duty to return the propert? 
and should apply to all situations where cultural property has been 
removed 

Paragraph 4 of the 1954 Cultural Protocol also requires par. 
ties, who fad to prevent the export of the cultural property from 
occupied t e rn toq ,  to pal- an indemnity to the holders in good fanh 
of property under paragraph 3 3 p 0  

Addnmnall>-, the 1964 Cultural Protocol requires the return of 
property voluntarily removed for safekeeping 

5. Cultural property coming from the territory of a High 
Contracting Party for the purpose of protecting such 
property against the dangers of an armed conflict, shall 
be returned bv rhe latter. a t  the end of hostilities. to the 
competent authorit ies of the t e rn to ry  from uh ich  It 
came 341 

This pro>~smn w l l  not concern the cease-fire agreement. because It 
would likely involve a neutral party. The term "competent authon- 
ties'' is not defined. and it 1s unclear whether this provismn would 
require return to a government that had claimed sovereignty over 
t e r r i t q  taken b) Houever, a government should nor 
benefit from an)- act that 1s illegal under international l a w  

All cease.fire agreements should contain B provision requiring 
the mandatory return of cultural property. It may take some time 
after the conclumn of the hostilities to determine whether an) 
items have been removed. damaged, or destroyed. If the praperry is 
intact it must be returned If damaged or destroyed, the responnble 
party must proxide indemnity for the loss or damage suffered 
Finally, cultural property cannot be retained as war reparatmns 3c3 

:iBd Psrspaph 1 af the 1964 Cultural Profacol provides in pan, 'Each H q h  
Contracting Pan? undensker :o preienf the exportation. from a ternfor) amupled 
h i  ~t dunng a n  arrred conllicr, of cultural propen) ' Id 
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VI. Conclusion 

Although the evolution of international law has expanded the 
scope of cease-fire agreements, thew primary purpose remains that  
of ending hostilities. Where the law has provided a legal framework 
limiting the political discussion and the controversy that surrounds 
an i ~eue ,  it  should he resolved at  the earliest possible moment by 
including it in the cease-fire agreement. 

The determining criteria for most  sues continues to be the 
ability of the parties to agree on provisions. If an issue of political 
sigmficance in B particular conflict would came delay in concluding 
the fighting, it should not be included in the cease-fire agreement. 
Issues concerning terntoly, state responsibility for war reparations 
and environmental damage, cooperation in the investigation and 
prosecution of war crimes, and disarmament remain politically 
charged issues that  are not legally required to he included in the 
cease-fire agreement and m e  more appropriately resolved by the 
political representatives of the parties. 

Modern cease-fire agreements must include humanitarian pro. 
visions along with the general terms of the cease-fire. An isme like 
the  repatriation of POWs demonstrates the progressmn of the law 
from a topic of political consequence to an issue that is suffciently 
defined by eustomaly international law 60 that it  can be included 
and settled by the military negotiators wlthout delaying the peace 
process. The law in this  area continues to  evolve and existing 
duties-such 86 the obligation to remove landmines at  the conclu- 
sion of hosthties-may be etrengthened. Other topics, such BE coop- 
eration in the prosecution of war crimes, may develop to the point 
that they are no longer so controversial that they require substan- 
tial negotiation before the issue is included in a cease-fire agree- 
ment. Those political issues that are not settled at  the time that  the 
combatants decide to  discontinue hostilities, must be resolved 
through negotiation and included in the peace treaty or final settle- 
ment to the conflict 

Cease.fire agreements must not be used to exact retribution or 
impose conditions that  might lead to renewed hostilities. In the 
future ,  governments must  ensure t ha t  cease-fire agreements  
include humanitarian terms that  deal with the concerns of their 
war.torn societies in accordance with international law. I t  1s in the 
best interest of these governments, the people they represent, and 
the world community, because a properly concluded ceasefire agree- 
ments will subetantially increase the opportunity for lasting peace. 
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ASSAULT AT WEST POINT THE 

WHITTAKER* 
COURT-MARTIAL OF JOHNSON 

We canno: undo history But todag, f inniiy, ue can p o j  tribute to  u 
great Amertcon and we can acknowledge a great injustice.? 

m never to ~nii ire  another by word, by act, 
or by look e ~ e n .  . . Forgme us soon as you 

(ire injured, and forget as soon O S ~ O U  forgii'e.2 

On April 6 ,  1880, at the United Stater Military Academ?, West 
Pomt, New Yark. Cadet Johnson Chestnut Wh"mtaker, the only black 
cadet at West Point. missed the first formation of the day Short15 
thereafter. the cadet officer of the day found \h i t t ake r  laying on his 
side on the floor. bloodied and beaten, hie arms and legs tied to the 
bed. In his book, Assault at West Point, John F. Mareialek chrom- 
clee Cadet Whittaker's personal struggles while a t  LVeesr Point. the 
attack. his court-martial for staging the assault, and his later suc- 
cesses m life From a historian's view point, Marszalek tells a s t o r y  
af institutional racism and the failure of the milita~yjustice system 

The \\'hittaker case "was a sensation at the time. but had long 
since receded into history by the time \'hittaker. who \<en[ on to be 
a South Carolina college professor, died in 1931 , ' ' s  John hlarscaiek. 
a Mississippi State University professor, after discovering a refer- 
ence to Whittaker's case while researching a book on General 
William T. Sherman. brought this episode back to the surface 4 

Marszalek onginally wrote and published Assault a t  West 
Point in 1972, and then re-released this work ~n 1 9 9 4 ,  accompanied 
by a movie. Finally, m e r  twenty years after Its orig~nal publication, 

1Presidenr K i l . i a m  C I  n ton .  Remarks sf Johnson Chestnut 9 h ! t t e k e r  
Commiiaianing Jul) 24 1555 

.~ 
coyer of hie Bible u 
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this work has raised public attention and caused a historical injus- 
tice t o  be corrected After reading John Marszaleks historical 
record, Assault at West Point, it Seems incredible that such an injus- 
tice could have occurred However, President Clinton's recent 
posthumous commissioning of Johnson C. )*%ittaker, only reinforces 
the author's major p r e m i s e t h a t ,  m 1880, an injustice did OCCUI: 

From cover to cwer,  Assault at West Point provides a vivid 
description a i  the difficulties that  Cadet Whittaker suffered as a 
member of society ~n general and as a black cadet. The author 
painstakingly describes Whittaker's transition from a slave at  birth 
in 1868 on a South Carolina plantation to a black cadet a t  the 
Academy. As B child, Whittaker helped his mother raise her three 
sans when his father abandoned them family an the day that  he and 
his twin brother were born. With this mtroduetion, Yarszalek leads 
the reader through Whittaker's suffering and canvmemgly depicts a 
man of extraordinaly inner strengih who could not commit such an 
offense 

At the outset, the author begins persuading the reader that  
Johnson Whittaker was B victim of institutional racism. Marszalek 
effectively highlights the political and social atmosphere in the 
United States  in 1876 when Whit taker  entered the  Academy. 
Although blacks had begun attending West Point m 1870, by 1889 
only three of the twenty-two admitted had graduated. As a black 
cadet a t  the Academy, Whittaker suffered insults and ostracism. 
The author describes Whittaker a6 academically, militarily, and 
soc~ally isolated. His first-year roommate, Henry 0. Flipper, a 
senior, became the first black Academy graduate. After Flipper 
graduated, Urnittaker remained the only black cadet. 

The author captures the reader's sympathy with his graphic 
description of Cadet Whittaker's life a t  West Point. The white 
cadets, prejudiced from their upbringing, ignored Whittaker. He 
lived, studied, ate, and played alone. Except when offiieml duties 
required, no one talked to him. The other cadets would not stand 
near  him in formation nor sit by him in the  mess hall. Cadet 
I\'hittaker's Bible and relig~on were his only companions. Shy, lone- 
ly, and reli@aus, Whittaker attempted to concentrate on his studies, 
avoid confrontation, and graduate. 

A physically vulnerable Individual, a t  eighteen years old, 
Whittaker was small and thin, weighing 110 pounds and standing 
five feet, eight Inches tall. During Cadet Whittaker's first year, a 
cadet from Alabama struck him-the Academy later court. martlaled 
and suspended the Alabama cadet. According to Marezalek, because 
Whittaker did not fight back, the cadets labeled him a coward. 

Marszalek unsuccessfully attempts to persuade the reader 
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that Whittaker was academically average. However his academic 
record indicates otherwise, and &ht t ake r  struggled with his xud-  
ies. During his first year. nhit taker was a t  the bortom of his class 
Although Whittaker successful15 completed his second !ear, during 
his third year, he failed an exam and faced dismissal. Because he 
was the only black cadet a t  the Academy and *as hardnorking 
hIajor General John Ll Schofield. the Supemtenden t ,  allowed 
Xhirtaker to repeat hia junior )ear. 

The ass.aulr occurred while {\littaker was repeanng his rhird 
year On Apnl 5. 1880. the day before the aasault. Cadet \\'hittaker 
received a handwritten note stating. "Lk TVhittaker You will be 
fixed Better keep awake A friend I' Early the next morning. a 
cadet found Ukt t ake r  on the floor in his underwear. his ankles tied 
together with cadet belting and then tied t o  the bedrail. Wrists 
together, his arms were bound ~n front of him Blood tobered his 
face, neck. ears. foot and his p i l l ow  blood was splattered on the 
mattress. floor wall. blanket. and comforter The blood came from 
his slajhed ear, a cmaller cut above that, parallel slashes on one of 
his toes, a scraped hand, and a bloody nose. On the floor around 
Khitraker.  they found a blood spotted club. burnt Bible pages. 
clumpa of hair, E C ~ O ~ S ,  a hand m m o ~ ,  a bloody handkerchief, and a 
packet knife 

Despite this blood) scene. the Academy staff immediately 
believed \\'hittaker was faking After a fiie.mmute examination, 
the attending physician. concluding he was faking. interrogated the 
battered bloody cader Whntaker claimed that a t  2 A.11 he heard a 

se and then three masked men entered his mom Khile threat. 
ng him not to speak. they grabbed his throat, struck him a n  the 

temple, and gave him a bloody nose Forcing him to the floor. one 
suggested sharing his head: another uanted to mark him like a 
"hog" They slashed hla ear lobes and cut his hand when he defend. 
ed himself They cut chunks of hair from his head, and tied him up 
They forced him to look at himself in the mirror and struck him in 
the forehead with It, breaking the glass. Before lealing, they 
warned 1Vhittaker t ha t  If he cned out or told anyone, he "as ' a  
dead man." Afraid that they would return, and doubnng ang other 
cadet would come to help him, Whittaker lay ternfied, lapsing into 
U ~ C O ~ E . C I O U ~ ~ S E  until morning 

Marazalek accurately infers that  Khittaker would have been 
free from suapicmn had the institution been free of racism The 
author alea indicates that although Whittaker was truthful, without 
the sraff's support he could not get anyone to believe him The find. 
ings of the ~mt ia l  mvestigatmn appear to result from prejudice. The 
Commandant of Cadets began ~mes t iga tmg  and within two houra of 
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finding Whntaker, ordered the cadets to return the room to order 
and wash all the bloody clothes. In  his Investigative report, he 
accused Cadet Vhittaker af "writing the \iarmng note, mutilating 
himself, and faking U ~ C O ~ S C I O U S ~ ~ S B . ' '  He recommended that the 
Academy  re Cadet Whittaker the option to either resign, request 
a court of ~ n q u r y >  or request a court-marital. Offered these options, 
Cadet Whittaker, offended, requested B court of inquiry 

Throughout this case chronoloa, Marszalek focuses on politi- 
cal interest and command pressure and their influence. The facts 
support his premise that command pressure triumphed over public 
and political interests. The President, Congress, the public, and the 
press focused on this political story and the treatment of black 
cadets a t  the Academy. United States Senators and Representatives 
raised resolutions to order the Secretary of War to provide all Infar- 
matian about the ease, but were defeated. Because of the public 
interest, the  Superintendent became overly involved. Before the 
court even convened, Major General Schofield assured the public, 
dunng press interviews, that  even though the court would decide 
the issuel he was certain that the Academy cadets did not commit 
the assault. Dunng the interviews, Major General Schafield gave 
the mpreseion that Whittaker wae the perpetrator who committed 
the assault m an attempt to avoid an exam 

With this "neutral and detachec? guidance, the court of mquiry 
(comprised of three Academy faculty members--a major, captain, 
and first lieutenant) began hearing evidence. Although not an ettor- 
m y ,  the author accurately describes flaws in the defense etrategv 
Far example, as requested by Whittaker's representative (also a fac- 
u l ty  member) ,  Whit taker  was not p r e s e n t  for t he  hear ings.  
Therefore, he could not assist in his own defense and could not iden- 
tify problems in the government's demonstration of how Whittaker 
could have untied himself that  night The defense also waived all 
wms-exammation Furthermore, the court decided that  Cadet 
Whittaker was a liar after the government contradicted U'hittaker's 
testimony that he was fairly treated at  the Academy by producmg 
his letters in which he described the prejudice that he had felt. 

Marszalek also indicates that both the command and the court 
left other theories abaut the offense unexplored. He addresses addi. 
tional potential theones and presents supporting evidence. The 
author implies that the Academy did not explore the other theories 
because of command influence on the court. For example, both sides 
presented evidence that three cadets, i\hile a t  a local tavern, had 
discussed committing the aesault. Several cw1lians and cadets testi- 
fied, but denied all knowledge of such information The author por- 
trays the Superintendent, Major General Schofield, as the catalgat 
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for the cover up. The Superintendent lifted cadet restrictions and in 
an "impartial' order thanked his cadets for enduring extensive 
questioning of them honesty Major General Schofield. present dur. 
mg court sessons, talked to the court during recesses 

On May 28, 1880, in closing. the recorder told the court that 
the cadets had unquestionable veracity. no motive. and could have 
easily used dements t o  yet rid of Khittaker TVithout explaining 
Whittaker's motive, he focused on inconsistencies, Uh t t ake r  e poor 
academic standing. fear of not graduating. and fear of an approach- 
ing exam. The recorder made flagrant racially prejudicial comments 
indicating that slavery was full of self-intlicred injury and blacks 
were intellectually inferior. Questioning his failure to call for help 
or untie himself. the court found that Whnlttaker's wounds were self- 
inflicted 

\T'hl?nle awaiting the Secretary of KW'E action on the court of 
inquiry report, Cadet Whittaker failed an oral philosophy examina- 
tion Ensuring court-martial jurmdicrmn, Major General Sehafield 
suspended \Vhittaker After reviewing the  record. The Judge  
Advocate General. \VI< Dunn, found that \ \ l i t taker had devised 
the scheme, perjured himself, and continued t o  lie 1x1 "V 

ejcaping the cansequencea of his stupid and cnmmal act 
a court-martial would convict Whittaker. I t  probably would not 
uncover new evidence, therefore, D u m  recommended, that  they 
should merely discharge T'httaker for deficiency. 

However, public attention remained a concern. With the pub- 
licity of ostracism of black cadets at \\-eat Paint, critics called far 
Schofields replacement As a result, President Hayea became the 
deciding authority for Whittaker's future Whittaker a r o t e  t o  
President Hayei demanding a court-martial or a service appoint- 
ment HIS supporters also petitioned the President In response. 
President Hayes convened a court-marital Six of the ten members 
were not West Point graduates. including the panel president, e 
brigadler general. (The day after the tnal began, Januall; 21. 1881. 
h I a j ~ r  General Sehofield relinquished command of \Test Paint 1 

Although Cadet Whittaker's defense team was high15 quali- 
fied, the author creates a feeling that it was too late far them t o  suc- 
ceed. Whittaker's defense counsel was the extremely qualified 
Daniel H Chamberlain, a Yale valedictorian. Haward Law School 
graduate, and former governor o f  South Carolina His asdistant 
coun~el x a s  Richard T Greener. a South Carolina profeesor and 
H a n a r d s  first black graduate 

The f i r s  charge against Cadet Whittaker alleged conduct 
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unbecoming an officer and gentlemen. It further alleged that  he 
deceived supenars and the public into believing that he WBE a vie- 
tim of B conspiracy They also charged him with lying to the court of 
inquiry, which was conduct prejudicial to goad order and discipline. 

The author examined the t r ia l  and Its prejudices. Without 
exposing new evidence, the trial became a battle of the handwnting 
experts and doctors. The author depicts the trial as the final expres- 
sion, the coup de grace, of institutional racism. Clearly raising and 
relying on the race issue, in closing the trial counsel reminded the 
panel that blacks were ''known for their ability to sham and feign" 
and "play possum." While recommending that  the convening author- 
ity remit the fine and confinement, the panel found Whittaker 
guilty of the charges and sentenced him to a dishonorable dis- 
charge, a one-dollar fine, and one year of confinement. 

Reviewing the record, The Judge Advocate General, D.G. 
Swaim, reported that because the President never had authority to 
convene the court-martial, the trial was void. Furthermore, the gov- 
ernment failed to prove beyond a reasonable doubt that  Cadet 
Whittaker tied (or could have tied1 himself up or that he wrote the 
warning note Additionally, "the handwriting evidence had been 
improperly Introduced, but, m any case, did not prove Whttaker's 
authorship." Based on these findings, President Chester A. Arthur 
disapproved the court-martial findings and gentence. That same 
day. March 22, 1882, Secretary of War Robert T. Lincoln, son of 
President Lineoln-"the Great Emanmpator.'l admmmstratwely dis- 
charged T\'htttaker from West Pomt for failmg his June 1880 exam. 

Near the end of his book, hlarsialek continues his theory that 
a man with this moral fiber would not commit such an offense. He 
uses Whittaker's numerous S U C C ~ J ~ ~ E  in life ae support-that 
Whittaker was admitted to the South Carolina bar in 1885, adds 
credence to th i s  theory Moreover,  un t i l  his  d e a t h  i n  1931,  
Whittaker practiced law, became a school principal, and taught col- 
lege psychologV and education. 

W h i t t a k e r  rarely spoke of h i s  West Point  experience.  
Nevertheless, his two son8 became commissioned officers and 
served in World War I. Hir grandson served in World War 11, as one 
of the first black fighter pilots, and subsequently became an attor- 
ney. A great-grandson became a Harvard Law School graduate and 
was commissioned in t he  Army. Additionally, i n  J u l y  1995, 
President Clinton approved South Carolina Senator Ernest  F. 
Holiings's legislation and posthumously commissioned Cadet 
Whittaker. 
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This book truly reflects histon.. and unfortunate]>. b> > t i  con- 
c lu~mn.  the case 1% not resolved. Tlhether Cadet Q h t t a k e r  staged 
this incident or the Academ? staff assaulted him using their method 
of justice, remains unanineied In any case this book is well-writ- 
ten,  insightful, educarional. and unsettling John Rlarazalek bases 
his t heones  on evidence tha t  he  discovered directly from the 
Natmnal Archhes. He supports his work with pictures of R h t t a k e r  
the note. the crime scene. mapa, and other photographs He also 
includes relevant excerpri of notes and transcripts to persuade the 
reader of \\%itraker i innocence 

hlariualek presents an accurate. detailed portrayal of B man of 
courage \\'h?nle pamnng out numerou~  discrepancies and prejudices. 
he carefully guides the reader through the legal proceedings of this 
extremely engrossmg case Although written far the lay person, 
judge advocates will be amazed at the myriad of legal issues indud. 
mg, command influence. destruction of evidence. admissibility of 
incredible endence, and absence of panel members during tnal.  

Johnson C LVhitraker's recent posthumous commissioning 
adds to the theory that a tragic injustice occurred in the 1880s 
Whittaker 's  case 1s an injustice tha t  an]? took o n e  century t o  
"acknowledge " Reading lIars2aleks record of this injustice mill 
open the eyes of many judge advocates, as well as others i rha 
believe that the Arm? overcame racial prejudice in 1670 with the 
admission of black cadets t o  \Teat Point Through the author's t r e n -  
ty-year effort. Vh t rake r  finally received his military ~omrnission, 
and as Narszalek said, ' i t  1s justice delayed. hut it 1s justice done ' 5  

'Id 
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up to that time This book. therefore. is not only for the "Civd \Tar 
buff." but also 1% an excellent tool for the modern Constitutional law 
scholar 

The book covers four months in early 1861. du 
new nation was born As each Southern state aeceded, 
least in its own eyes. a a o i e r e i p  and independent nation state Yet. 
of course. these small nations were doomed to failure. Thus r h e n  
South Carolina seceded, it immediately suggested that,  as other 
states fallowed 1ts lead, the neu,ly independent countries would 
meet to forge a new union or confederation Forty-three delegatee, 
including thirty-three lahyeri,  from the seven States that had 
Eeceded convened in Montgomery, Alabama, on February 1661 to 
develop the new nation's constitution and create a government. The 
group declared itself to  be a Provisional Congress. empowered b) 
the respective states to draft a charter for the new national govern- 
ment which would succeed the United States government in the 
South Faced with the need to quickly create and staff a govern- 
ment, 11 was only natural that the Umted States Constiturion would 
serve BE the model In them view, there was little wrong with the 
Umted States Constitution. What \ \as wrong was the way that it 
had been interpreted 01, as they s a i v ~ t ,  misinterpreted To minimize 
problems uith future misinformed mterpretatmns, the language of 
the new constitution would be tightened The aim was to XBUSCI-  
tate the onglnal Constltutmn, not repudiate it Same delegates even 
supported calling the new nation by the same name as the old. the 
"United States." This was rejected and Finally it wai. agreed that 
the new nation would be the "Confederate State8 'I 

The new document's Preamble made it clear that the govern. 
ment was like the old, created by the people, but only through 
"each State acting in its sovereign and independent character " 
This change m the Preamble was intended t o  make clear that the 
new government WBE a union of independent states, not a union of 
the people in those states This change. placed in a position of 
prominence, served as a definitive statement of the philosoph) of 
the new Confederacy-real political power was to be in the states 
not in the central go\,ernment In another change. the Preamble 
reflective of the more pious nature of society ~n the 1860s than in 
the li8Os, invoked the "favor of an Almighty God on the new 
nation 

In the firnr Article, lepslative powers were "delegated,' not 
"granted to the central government's Congress The ward "delegat- 
e d  implies a less absolute transfer of power than does the \iord 
"granted." To avoid the controversy aver the meaning of the Umted 
States Constitunon's House apportionment formula ('three-fifths of 
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all other persons"'), the Confederate Constitution deleted the vague 
phraseology and simply referred to "three-fifths of all slaves." 

To avoid the influence of what were seen as increasingly dwi. 
sive partisan politics, the President of the Confederacy would be 
elected for a single six-year term and would not be eligible for 
reelection. Though the electoral college system was not particularly 
well regarded, the drafters of the Confederate Conetitutian could 
not agree on any workable subs t i t u t e .  The electoral college 
remained. The President wa8 permitted a line item veto over any 
particular appropriation in a spending bill The Confederate 
Constitution required that  the Part Office be self sufficient by 
March 1863 

Unlike the United States Constitution which prohibited can- 
gressional action to ban the African slave trade before 1808,2 the 
Confederate Constitution specifically prohibited the African slave 
trade Yet, the Confederate Constitution also prohibited the pas- 
sage of any law uhich might impair the "right of property in negro 
daves." To facilitate cooperation between the executive and legisla- 
tive branches. the Confederate Constitution provided that Congress 
could authorize Cabinet heads to sit in Congress and psnicipate in 
the floor debates. Amending the Confederate Constitution was 
made easier. Three states could call far a Constitutional Convention 
and then any amendment adopted by the Convention needed to be 
ratified by only two.thrds of the states to become law. Congress 
could not initiate an amendment. 

There was much debate abaut the need for any changes at all 
to the old document and much controversy over how to word such 
changes. While the debate continued, a temporary constitution and 
government were created. Jefferson Davis of Mississippi, hero of the 
Mexlean War, a former Secretav of War and United States Senator, 
was unanimously elected President. Alexander Stephens of Georgia 
was chosen as Vice-President. When Davis arrived in Montgomery, 
Alabama,  h e  immediately began a r g a n i z m g  a government .  
Echoing his new Vice-president, he stated the new nation's objec- 
tive, "All we ask is to be let alone." Yet, he knew that the new gov- 
ernment had to prepare far war. To create a national Army was a 
monumental task Each state had maintained its own militia with 
its own officers. The integration of officers of the new Confederate 
Army with the militia officers appointed by state governors would 
be B contmumg concern for the new President. The main problem 
was establishing relative dates of rank for officers of the old Umted 
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States Army and those militla officers who had been appointed b: 
state governors. ' I n  Confederate legislation adapted ~n hlay 1661. 
Robert E. Lee was ranked third in the Confederate Army after the 
Adjutant General General Samuel Cooper. and General Alberr 
Sidney Johnston. who would later be killed at Shiloh ' The ne\vl) 
created War Department formally adopted the Articles of Xar of the 
United States &my and ordered copies distributed to the new offi- 
cers.. Defense contractors flooded hfontgomev, Alabama, wirh pro- 
pasalj for new weapons. including a design far an amhip  which the 
developer claimed could go one hundred miles per hour 

For the la\%?er and the soldier alike, this book provides an 
Illummanng picture of the trials and tribulations invalied m creat- 
~ n g  a government and a milnar). establishment h l a q  of the most 
prominent politicians of t he  old gmernmen t  were present in 
hlontgomery to do their  part  in creating the n e i  gobernment 
hlost  saw themselves 85 the nineteenth century equivalent of the 
o r i ~ n a l  founding fathers Throughout the process there WBE a rev- 
erence for the past and. a t  the same time, a disdain far any future 
formal relationship with rhe "wayward ' states of the Sorth 

Virginia ieft the Union when Lincoln called for wiunteere in 
response to the firing on Fort Sumter Kith Virginia now part of the 
m u  Confederacy. the decision was made to more the capital from 
Montgomery to Richmond For four years the government of the 
Confederacy operated from Richmond, Virgima. and the Union 
armies' rallying cry was "On to Richmond ' That the fraple new 
government was able to ~ u r ~ i r e  and function in the midst of an 
unrelenting war E a testament to the efficiency and organnational 
ability, not only of those who established and staffed that govern- 
ment, but to the model on which they relied 

Because the Confederacy wae almost immediately plunged into 
war. much of the Confederate Constitution w a s  neier fully imple- 
mented. The Confederacy never got around to actuaily creating a 
federal judicial structure As B result, there are no Confederate 
court opinions dealing wi th  major  i n t e rp re t i r e  issues of rhe 
Confederate Cons t i t u t ion .  On  the  other hand .  because the  
Confederacy was at war, the ahared goal of the President and the 
Congress-to be let a lone -mmmned  man) constitutional quee- 
t i om Although the re  often was acrimonious debate be tueen  
President Davis and membere of Congress. most of I t  turned on the 
best way t o  prosecure the war. not basic questions of comtitutmnd 
prerogatives. Howe\er, s t  the same time. the relationship betneen 
the President and some of the mate governors A B S  marked by can- 
tentiousness and mnnnual wrangling m e r  the constitutional power 
of the government in Richmond LO mandare action by the states 
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What is most interesting for the lawyer who examines the  
Confederate Conditution today 1% how relevant parts of it are for 
modern America. For example, there is renewed interest in formal- 
I g  gmng the President a line item veto At the same time there are 
those who argue that the Constitution already eves the President 
such p w e ~  However, because the Confederate Constitution deviat- 
ed from the old and spec>fieally granted the line item veto to the 
President, this would Seem to refute an argument that such power 
was intended by the drafters of the L'mted Stater Constitution. Had 
the Preeident of the United States been considered to have such 
power. there would have been no reason to wnte that  specific provi. 
smn into the Confederate Constitution. Additionally, every four 
years the electoral college s,-stem comes under attack. But. when 
given a chance to change  t h a t  system, the  Confederate  
Constitution's drafters could not agree on an a1ternati.e. In short, 
because the Confederate Constitution reflects the opinions of its 
d ra f t e r s  as to  w h a t  was good a n d  bad ahout  t he  original 
Constitution, It is a document worth Study. Where a piov~smn was 
unchanged from the ori@nal, it was considered t o  be working BE 
intended \!%ere a provision was changed, it was considered to be 
defective and in need of improvement 

TVilliam C. Davis has again ur i t ten an excellent book an an 
important aspect of the war which most assuredly is the defining 
event in American history The book is well researched and well 
documented. Fear, bravado. turmoil, and intrigue permeated the 
hlontgomely Conuentmn. Because much of the leg.lalatwe debates 
in Montgomery were conducted in secret session, there are few 
readily available E O U I ( E ~ S  of information about what happened there. 
Davis has supplemented those few sources with personal diaries 
and contemporaneous newspaper accounte. The result is a histori- 
cal study which reads like a novel This book should he included in 
every Civil \Vm library. It also ought to be par t  of the literary 
repertoire of every Constitutional scholar. 
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