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INTRODUCTION 

This volume of the Mhtary  Law Rewew cammemarates a man. 
"mental event. Fifty years ago, on November 21, 1945, Robert H. 
Jackson opened the trial of twenty-four alleged major war criminals 
before the International Military Tribunal ~n Nuremberg. Jackson, 
an Associate Justice on leave of absence from the United States 
Supreme Court to serve as Chief of Counsel for the United States, 
delivered an opening statement of such p a n t y ,  force, and eloquence 
that discussions of Nuremberg since that  day rarely fail to echo one 
OT more of Justice Jackson's captivating phrases. 

Justice Jackson reasoned that  the Tribunal muat seek to pun- 
ish the horrific wanga alleged m the indictment even as he insisted 
that  law rather than vengeance must determine the fate of each 
defendant in the dock: 

The wrongs which we seek to condemn and punish have 
been so calculated, so malignant, and so devastating, that  
civilization cannot tolerate their being Ignored, because it 
cannot survive their  being repeated That  four great  
nations, flushed with victory and stung with injury, stay 
the hand of vengeance and voluntarily submit their cap- 
tive enemies to the judgment of the law 1s one of the m o a  
significant tributes that  Power has ever paid to reason.1 

In the same opening s ta tement ,  Just ice  Jackson reminded the 
Tribunal that history would deliver its own verdict on whether the 
proceedings had attained justice: 'We must never forget that  the 
record on which we judge these defendants is the record on which 
history w l l  judge us tomorrow."Z 

Therefore, as it commemorates the begmning of the war crimee 
trials of World War 11, this  volume also seeks to record history's 
Rftyyear verdict on Nuremberg. That verdict LS rendered and inter- 
preted in  the pages tha t  follow by a ~ e o r e  of accomplished and 
insightful scholars, government officials, legal practitioners, and 
military professionals. As could be expected from any record of 
thoughtful and intelligent discourse comprising so many separate 
contributions, this verdict is far  from unanimous on many points. 

M o d  of the contributions herein consist af remarks transcribed 
and papers presented during B conference held November 1995 at 

*Id st 101 

" 
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Decker Auditorium in The Judge Advocate General's School. The 
Center for Law and Milltar?. Operations and The School are proud to 
have sponsored the conference in conjunction with the Unnersity of 
Virginia's Center for Kational Security Law and Duke Umvermty's 
Center on Law. Ethics and National Security. 

We and the other co-sponsors of the conference challenged the 
participants not merely to r e w w  the past fifty years and render a 
verdict  on  Nuremberg .  bu t  ale0 t o  look forward and  apply 
Kiurembergs legacy to the future. 

[Tlhe tribunals prosecuted those deemed responsible for 
the atmaties of World War I1 Can we build an the power- 
ful legacy of these tnbunals9 . . . Now, fift) )ears later, 
can war crimes of a more reeanal nature. involring ethnic 
conflict, be successfully dealt with by United Sa t ions  
chartered tribunale at the Hague and Arusha-Interne. 
tmnal. not military. tribunals seeking to bring to justice 
those responsible for untold deaths and atrocities in the 
Former Yugodavia and Rwanda? Rather than ad hac tri- 
bunals, IS there a need for a permanent world court to 
deal with future \-iolationS of international law73 

Even while these and other pressing questions of critical importance 
to international law remain unresolved, there can be no doubt that 
the conference participants rose magnificently to our challenge 
Merely one lllustratlon of their succes6 m establishing Nurembergs 
modern relevance 1s chat the speakers anticipated EO many of the 
tough legal issues that have since arisen dunng the peace mple -  
mentation process m Bosnia 4 

.4n article by retired Lieutenant Colonel H Wayne Elliott and 
Nates by two student contributors complete the volume. Although 
not presented dunng the conference, these papers merit inclusion 
because they B S J ~ S S .  important part8 of the Kuremberg legacy Then 
Inclusion, however, 1s apt for other reasons Lieutenant Colonel 
Elliott, formerly Wddemar Salf Professor of International Law a t  
The Judge Advocate General's School, first conceived of the idea of 
holding a fiftieth anniversary conference on Nuremberg in early 

SLetrer from The Center for National Seeuntr Leu. the Center on Law. Ethics 
a n d  National Securifr  and  t he  Center far Lab and Mil i t a ry  Opera t ion8  L O  

Prospecnre lndriidual Pamcipanfs  ID Conference, entitled 'Buremberg and the Rule 
a i  Law A Fift?-Year Verdict' d u g  5. 1956, lcoplen on file with the Center for Lau 
and Yilitaw Operations> 

,See General Frsmouark Agreement for Peace I" Bocnm and Herieganna hi 
21. 1556 Republie of  Boaman and Heriegoima-Republic of Croatia-Federal Republic 
ofYugaslsiia. repranted zn I\TERNAT!OVV. P E I C E K E E P $ \ G ,  Om -No" 1595. BL 108 27 
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1994 The student cantnbutors are master of laws degree candidates 
in the 44th Judge Advocate Officer Graduate Course. Many mem- 
bers of the 44th attended the conference and endowed its discus. 
sions with the interest af a younger generation that will enable us to 
host another conference, and render another verdict on Iiuremberg 
and 11s progeny, in November of the year 2045. 

Joseph L. Graves, Jr. David E. Graham 
Commandant Director 
The Judge Advocate General’s Center for Law and Mi l i t av  
School 0 per at IO n 9 

17Apnl 1996 
Charlottesville, Virginia 
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OPENING COMMENTS' 

7 

JOHN NORTOX MOORE" 

Good Morning. I would like to welcome you to the Conference 
on h'uremberg and the Rule of Law A Fifty-Year Verdict. This con- 
ference is co-sponsored by the Center for National Security Law of 
the University of Virginla that  I direct, the Center on Law Ethics 
and National Security af Duke University School of Law, headed by 
Judge Robinson Everett, who is going to be addressing you in B 

moment, and the Center for Law and Military Operations of The 
Judge Advocate General's School of the Army, which not only is co. 
sponsoring this conference, but is being gracious enough to let u s  
use them superb facilities. 

I would like to specially thank the Center for Law and Milltar?. 
Operations and Colonel David Graham and Lieutenant Colonel 
David Crane. Colonel David Graham 18 both the Director of the 
Center for Law and Military Operations and the Chief of the  
International and Operational Law Division a t  the Office of The 
Judge Advocate General of the Army. Lieutenant Colonel Crane is 
t he  C h a i r m a n  of the I n t e r n a t i o n a l  and Operat ional  Law 
Department of The Judge Advocate Generai's School 

Let me say a word about both the Duke Center, as our co.spon- 
SOT and also our additional co.sponsor, the Center for Law and 
Military Operations. I believe that  these two Centers have done 

'Transenbed n p e m n g  comment s  p r e s e n t e d  1 7  November 1 9 9 5  during 
'Nuremberg and the Rule of Law A Fnify-Year veerdlct: B Conference co-sponsored by 
The Center for National Serunty La%. Cmveriny of Virg~ma The Center of Law 
E t h m  and National Securitv Duke L m r e m t )  School of Law, and The Center far 
L a r  and M h t a r )  Operatma. The Judge .Advocate Generah Sehaal. United Sfafen 
A m y  The Conference was held in the Decker Auditonurn. The Judge Advocate 
Generays School United States Arm>, Charlofteev~lle. \rmglma. November 17-15, 
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extraordinarily important w r k  in the last few years In my judg. 
ment, this Center that8 been set up here a t  The Judge Advocate 
General's School has made some of the most important contributions 
t o  the development of humanitarian law made anywhere in the 
world They are engaged on a daily basis in an extraordinan effort 
to train around the world in the rule of law and in human rights 
They have developed a whale new field of operational law that has 
brought law into military operations in one of the moet effective 
ways that law has ever been brought into militaly operations in any 
nation in the world. The Center is a special treasure of the United 
States Armed Forces and something that we should acknowledge 
and take great pnde in as ilmerieans. 

I d m  would like to specially commend the Center at Duke that 
has done such wonderful work in the short period of time that It has 
been operating We were very pleased to have it set up. We have 
been blessed with being able to work cooperatively with that Center 
I have been B great fan of the work that Scott Silliman and Judge 
Everett have been doing over the last few years This year, for exam- 
ple. they co-sponsored the . h e n c a n  Bar Association Conference and 
did an absolutely magnificent jab on that. It 1s really Judge Everert 
and his leadership in that Center, of course, and the leadership of 
Scott Sil lman, that has made this Conference possible along with 
that of our co-sponsors 

I also would like to t hank  Donna G a m e  of my staff. who 
worked very actively a n  this program No one was e ~ e r  blessed with 
a finer Administrative Director than I have in Donna She LS an 
absolute gemus in putting together conferences Just  to p e  you an 
example. yesterday. m addition to trying to put this conference on. 
w e  unexpectedly learned thar * e  were going t o  be hosting six Chief 
J u r t i c e s  of the farmer N\'eaiy Independent States of the Sovier 
Union K e  hosted them at a separate conference that *as put on 
with about B week and a half of notice while thia conference \\as 
simultaneously being run with a Rule of Laa Program rpeciall> put  
together far thai  veri disrmguic-hed group 

Let me also ue!come the members of the 44th Judge Adyocare 
General Officer Graduare Course t ha t  are part  of the resident 
?laster of L a w  program at the JAG School We are most pleased IO 
b a l e  ?ou in attendance and hope that >ou w l l  take an actwe parr ~n 
the conference 

And finally let me thank the many world-class experts i-ho 
have p e n  a i  their time to participate in this program 

Let me shift to a feu \lords of substance-although I am really 
going to leave this to our panelists at this conference I a d d  hke to 



19961 OPENING COMMENTS 9 

say a few words to perhaps begin to place these events in some con- 
text. 

World War I1 and the associated Holocaust of over twenty mil- 
lion dead witnessed new depths of moral suffering, moral degrada- 
tion, and human miseries. One way to perhaps capture a little of 
this is perhaps in the statement that  President Clinton made in 
remarks to an American gathering of Holocaust E U ~ W V O ~ S  on Apnl 
30th of 1995. m which he said. 

We think of such things here on the end of this century ~n 
the beBnmng of a new millenmum, but in profound ways 
there can be no mch closure for the half century after the 
Holocaust For all of those who lived through It and all of 
us  who came after, the  Holocaust redefined our under. 
standing of the human capacity for evil Anyone who has 
stood in tha t  tower of photographs in the Holocaust 
Memorial Museum In Washington, who has seen those 
unforgettable, warm, expressive faces from that  small 
Lithuanian town anyone who has seen the horror even in 
pictures knows that  we must now and "mer allow the 
memory of those events to fade. 

The Nuremberg and assmated trials a t  the end of that  terrible pen- 
od were really a c 2  from the heart of humanity at the unspeakable 
brutalit) that had been unleashed by the Nazis. Subsequently, the 
Xuremberg principles were affirmed by the Pnited Nations General 
Assembly ~n 1946, and began to clearly establish the principle that 
waging a WBT of aggressmn or committmg war  crime^ gives rise to 
personal criminal reaponsibditj. Of equal. or w e n  greater, Impor. 
tance, the Suremberg principles and subsequently the Genoade 
Coniention also gave m e  to a C O ~ S ~ ~ S U ~  developed in international 
law that the slaughter of ciuilians. eren If they are the citizens of the 
state doing the slaughtering, also leads to personal criminal respon. 
sibility. 

As President Clinton said, we are now a half century after that  
terrible war We are a half century after the Holocaust. and we are a 
half century after these trials And It 1s an appropriate occasmn for 
US to take stock and to appraise nhere we are and where we ma>- be 
going Sadly. I am sorry to report. as all of us know altogether too 
well, that the overriding reality 16 that genocide and the slaughter a i  
cwdians and war enmes has not ended. For all of the talk of "neve7 
again," we have ~ e e n  after the Holocaust one slaughter after anoth- 
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er We saw approximately a quarter to a third of rhe population 
slaughtered in Cambodia by the reglme of Pal Pot !Ye are seeing in 
Yugodavm the hornble brutality that most renously comprises the 
so-called "ethnic cleansinpl' of the slaughter of the Bosnian popula. 
tion in those m e a s  N'e also are witneesing such e i en t s  8% t he  
slaughter in Rwanda. which many have said reached numbers as 
high 88 B half million or higher in that period of time So 1 think we 
would have to say rhat sadly, all of our statements about ''never 
again" have not. 

I would like simpi) to make one general observation to this 
conference as 11 begins Its work and to euggeat five very  brief corol- 
laries for inquiry about that The general observation 1s qmte stun- 
ning that in terms OF overall demoade (death by government1 in this 
century from nondemocratic regimes, approximately l i 0  million 
people have been killed This is a rate af two to four times greater 
than combatant deaths in war for the same period. Quite clearl? 
from those figures and chat reality, the problem 1s one ~Fnoncompli. 
ance with our human nghta norms The problem 1s not that ne do 
not hare norms The problem 1s not rhat maybe in some nays those 
norms need to be expanded and massaged and tha t  t ha t  is not 
important But  orernhelmingly the problem--as sadl, it 1s for much 
of mternational lai\,-m dealing with use of force law and trying t o  
stamp out aggression as well BE grave breaches of the law of war. 
but particularlr a n  this question of democide and genocide, the prab- 
lem is a failure. focused an totalitanan enrities. LO live up to the nor- 
mative standards and the principles of Suremberg That 1s the cen- 
tral issue that the kinds of talent that we have here and around the 
world. must focus on. now and in the years to come 

I would suggest five corollar~s.  a t  least as muez for inquin. as 
t o  how we get better at enforcing the norma The first corollary 18 

that it seems t o  me that ue must h e a n  to think of collective SCCUTI- 

ty, not solely in terms of war avoidance. which remains of central 
Importance. but also in Terms of stopping the mamve democide that 
has been an all too frequent feature of our age 

The second corollary 1s that we should begm to shift our focus 
from simply ad hoc responses after the fact TO a focus on effectlie 
deterrence How do you strengthen our mstitutime, the United 
Satmns, the \<hole concept of collective security t o  be providing 
effective deterrence ahead of time co prevent these kinds OF ectmns 
from taking place in the first place? 

The third corollan. that I would like to suggest. or rame as B 

question at least. IS that ~t may be more effective m answering that 
1 8 s  question b> beginning to focus the issue of dererrence a n  regime 

the real world. produced "neter aga~n." 
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elites in these totalitanan entitiee, whether they are governments or 
entities that are below a government level, that  are making these 
decisions to commit the slaughter and are carrying it out. There is 
an impressive body of evidence, I think, growing about what we 
know about demoeide and about war that 1s suggesting that there is 
a high correlation with nondemocratic governmental s y s t e m s w i t h  
totalitarian systems particularly-and that  the underlying mecha- 
nism may be one relating to incentive structures that  enables these 
totalitarian elites to externalize the cost, to impose the cost on their 
own population, whether in war or whether by slaughtering people 
that  disagree with them. It may be beneficial if we can begin to 
develop a system of more effective deterrence focused, not just gen- 
erally on countries, but on the regime elites that  are carrying out 
these kinds of activities. I think that  1s a subject for important 
mquiry. 

We also must look at  the realities of the international commu. 
nity. There are very few cases m which the United Nations is going 
to be prepared to go in  on the  ground, in a setting such as Cambodia, 
for example, to stop the genocide and the slaughter. Most of the 
cases, sadly, in the real world are going to be eases in which there is 
no great power to be found that  is prepared to take the lead That 
means that  we really should focus our efforts on two settings One of 
those LS. 'What can we do to encourage, perhaps, a greater sharing, 
a greateT involvement by great powers, in st least a few of the opera- 
tions, ta add deterrence from operations that  are fully and effective- 
ly carried out with the arrest af those responsible for these actimties 
and their trial?" And, more importantly perhaps. we also should 
focus our attention on those many situations in which the world elm- 
ply cannot find the great power who is prepared to proceed ~n a war 
fighting mode on the ground. Therefore, we are going to have to find 
alternate deterrence techniques, again I believe, focused primarily 
on regime elites. That reality 1s yet another of the remom that  I 
think this question of focusmg on regime elites is very important 

Finally, let me j u s  add that  one of the great enduring princi- 
ples in all of this stmggle is the principle of enhancing understand- 
ing, enhancing the flow of information about what is taking place, 
constantly putting t ruth before u6, and remembering that  institu. 
tians, such 86 the Holocaust Museum, for example, are carrying out 
a terribly important role in having us constantly remember. If we do 
not call attention to these abuses, if we do not have the kind of vi& 
bility, the kind of transparency that  we need to have a8 these take 
place, as, for example, was sadly lacking with respect to the geno- 
cide in Cambodia then we are doomed to relive these horrors. I do 
not know how many of you have looked at the annex that was done 
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in the book by Jean.Fran$ois Revel, Haw Democracies Permh ~n 
which he e v e s  you the juxtaposition of the events taking place in 
Cambodia with the headlines ~n the major media around the world 
that  had no relation whatsoever to the slaughter that  was taking 
place a t  that  time Reports such 8 %  the excellent report done by 
Cherif Bassiouni in the sett ing of the Former Yugoslavia are. I 
believe terribly important, a critically important function of the 
Umted Nations and of all governments. 

Conferences such as this play an important role in transparen- 
cy and in truth, and let us all go forward to seek to end these tern- 
ble realities 

At this point. I turn the Conference over to the Chairman and 
Founder of the Center on Law, Ethics and National Security at Duke 
Umversity School of Law, the Honorable Robinson 0 Everett. who 
w i l l p i n  me in a welcome to all of you and in my hope that this gen- 
eration ivill end the democide Lhat has plagued mankind. 
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OPENING COMMENTS' 

1s 

ROBINSON 0. EVEREIT** 

Well it is tmly a privilege to be here today, It is noteworthy 
that  we are able to continue despite the failures in Washingon and 
the inability to balance the budget or to reach a compromise, and I 
know that  for many people this has created some special problems. 1 
was impressed by the fact that  we were able to start with military 
efficiency on the second that  we were supposed to staTt. I do not 
want to delay proceedings, but there are a few things I do want to 
say. 

First, I want to pay tribute to John Norton Mwre and to his 
Center. I have known John quite a whiie, dating back to his days as 
a student a t  Duke, and have greatly admired his career. I can say 
that  he has in so many ways been a leader and pathfinder for us. 
His example has led to the establishment of our Center a t  Duke. 
Also I am sure it  had a part to play in the  establishment of the 
Center that  now exists a t  the JAG School for Law and Military 
Operations. His writings have led to the publication of various cam 
books and many other documents in the field of national security, 

Moreover I find it interesting that  we have here today the edi. 
tor of a new publication, the National Securrt"v Lam Journal. which 
1s to published a t  the University of Mississippi Law School in can- 

*Transcribed openmg comments pmsented li November 1996 durmg 
"Nuremherg and the Rule of Law A FLfiyYear Verd1ct.i. a Conference c o - s p m m e d  by 
The Center for Sstianal Smurif) Law, Onlverelty of V m m s .  The Center of Law. 
Ethics and National Seeunry. D"ke Univermty Sihool oiLaw. and The Center for 
Law and Military Operanans. The Judge Advoeate Generah School, r n n e d  Statw 
Army The Conference web held ~n the Decker Audltarlum The Judse Advocate 
Generays School U n m d  States Army Chsrlotteswlle, Vlrenla,  N o v e i h e r  17-18,  
1941 
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junction with John's Cenrer and our Center W e  are proud to p l q  a 
part in that I learned yesterday that there 1s a Siatmnal Security 
Law Moot Court Competition, of which I W E  unaware but which 
will be entering its third year So there I S  a lot happening in the 
field and we are proud to be part of it 

Certainly, nothing could he more significant than looking at the 
lessons of the paat. We are fifty years after Kuremherg The leasons 
are just as important now a8 they were then Indeed as w e  move 
into the next m~llenmum. perhaps those I e ~ ~ o n ~  m e  more important 
because we have the example of Rwanda. the former Yugoslavm. and 
others to look at. 

Let me finally express appreciation to the J;\G School for its 
hoepitahty. We are here in the Decker Auditorium. and I remember 
Ted Decker, a d i s t inpshed  former Commandant of the School and a 
distinguished Judge Advocate General This auditorium 1% a nonder- 
ful tribute to him 

I would like to do one other thing before clasmg. A feu days 
ago, one of the great military l a u y r s .  a former Judge Advocate 
General of the &my, passed away, General Kenneth Hodsan Many 
of you knew him I think he was the example ior many of us in 
terms of what a military lawyer should be I uould like to ask just 
for a moment of silence m his honor 

Thank you 
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RECALLING THE WAR CRLMES TRIALS 
OF WORLD WAR 11' 

PROFESSOR THOXAS P LAMBERT, JR "* 

Lieutenant Colonel Crane,  fellow panelists, my old friend 
Henry King, who I ran  into on  the  circui ts  celebrat ing the  
Nuremberg verdict over and over again, John Pntchard, aha 18 here 
today to help redress the international balance of payments that has 
left us 50 much in the debt of our friends and companions from over- 
seas, and fellow students of the Nuremberg verdict and judgment. 

The invitation from Lieutenant Colonel Crane and hi6 aseoci- 
ate% of high endeavor to participate in this program came to me as 
bath an honor and a command He made it very clear to me the that 
w e  are under time constraints and he knows how to use the hook. 
He asked me to remember what w e  learned in basic training. That is 
a very forgiving way to descnbe being a mnetyday wander 83 we 
were in those days. That the mind can only absorb what the tail can 
endure. I recall what Dr. Johnson said, being in the death house 
powerfully concentrates a man's mind. There 1s a lot t o  that And 
when I am done, 1 hope you will deal with me with the measured 
compassion of Dr. Johnson and his landlady Remember the time 
when he saw a poor dag walking by on its hind legs, and his land. 
lady exclaimed, "How gotesqud" Dr. Johnson murmured, '%dam, 
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the notable thing is not that he does it so poorly, but that  he can do 
it a t  all ' I  

The Nuremberg verdict has Its critics. It 1s time to remind our- 
selves that a critic has been defined as a man that can find a p e a t  
deal wrong in the  best of things The distinguished Senator from 
Ohio, Robert A Taft, cursed the Nuremberg Trials ad being a war 
crime in Itself, which gave one of my collea@es at school the oppor- 
tunity to observe that  Senator Taft had the finest mind in the  
Umted States Senate, until he made it up. 

The purpose of the trial, of course, wa6 not to get twenty-odd 
heads on a silver platter !?%en you looked into the defendant's dock 
day after day, one thing was crystal clear, the power of these twent). 
two to do evil was ended far all time. They were discredited They 
were broken. They w e ~ e  more degraded and lower of hope than even 
a bowery hum I recal l  seeing a Fax newsreel not long before the 
trials. It showed '"Champagne Charlie" Ribbentrop striding around 
with his N a n  cohorts while some retched, middle-European country 
was losing its independence and going into a thousand years of 
night, they thought. And then to see him there ~n the dock, when the 
interrogator threw him a cigarette and it rolled off the table, and he 
scrambled for it like a bowery bum, I could not help remember what 
my mother said, as yours no doubt has said too, 'The paths of glory 
lead but to the grave " 

The Nuremberg verdict was handed down by the greatest cnm- 
inal assize in the history of the planet It was more, a lot more, than 
the idle, incoherent chatter of a lot of mconsequential, junspmden. 
tial apparatchiks. The purpose of the Nuremberg Trial, as I see it, 
looking back on It, was threefold Number one, to lay dawn the d e ,  
with all the power of international law behind It, that aggressive 
war was the greatest of all crimes in that It comprehended all the 
sins in the Decalogue, all the crime8 in the United States Code, all 
the  sins that were conceivable to man If what those people did in 
their combinations, and their cabals and coutenes was not illegal, 
how ~n the world can any society hold a pickpocket, or a kidnapper. 
or a child molester, or a wife beater m p i l  overnight? 

So, at Nuremberg, )ou see, w e  had three great objectives One 
was to lay down that proposition that aggressive war is the greatest 
of all  crimes. Number two, to lay down the rule of individual 
accountability. Henceforth, no matter haw exalted your position, 
whether you were captains, kings, presidents, prime ministers, aec- 
retaries of parties, heads of parlor bureaus, military chieftains. 
bankers, industrialists, no matter how exalted. Justice Jackson said, 
'We will give you short shrift, a long rope, and into your hands, we 
will pass the poisoned chalice " 
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In other words, if war comes, God forbid, not only do the GIs 
and the corporals die, but the captains and kings, the presidents and 
prime ministers, the generals, and the admirals, the "caliphs of a 
cantment's capitol," the human beings who in the last analysis, plan, 
plot, initiate, and carry into execution these war6 of aggression. 
They too will have their lives forfeited. That's number two, individ- 
ual accountability. No longer does exalted statu$ confer immunity. 

Now you can imagine the kind of arrogance that  that  propasi- 
tion involves impressing upon the legal community. I think the clo6- 
est I can think of, comparing it to, was the time when Lord Coke 
confronted James I, the Tudor and the Stuart despot, he spoke for 
all people in  all times in all crimes. Remember that occasion when 
James I stared down at  him? The king was always on the throne, 
right? Elevated above, staring down at  the wretched, lord chief jus- 
tice below, and he said to Lord Cake, "Are you suggesting that the 
King is under any man7 And Lord Coke held hi8 ground. He gazed 
right back at  that vast stare, that was staring down at  him. I have 
no doubt that  he heard ~n his ears the rattle of the jailer's keys, felt 
himself on the w a y  to the tower. He could aee the  morning bun 
gleaming on the executioner's ax, but he held his ground and he 
spoke for all people in all times in all climes. He said, "Sire the 
lung's under no man, but under God and the law. "Sub dea et lege." 

When the teacher asked the little five-year-old bay, what was 
the purpose of cow hide? He answered with simple, accurate hon. 
esty. 'The purpose of cow hide is to hold the cow together." The pur. 
pose of law is to hold eoeiety together. And as Justice Jackson said, 
with words that  merit our best efforts to  emulate them He said, 'We 
are here to prove, to convict, and punish crimes that, in  their enor. 
mity, in their calculation, and in  their malignancy, have no opposites 
on earth." We have never experienced them before, and we must put 
them down because, as Lieutenant Colonel Crane and others this 
morning have reminded us, the world cannot survive their repeti- 
tion. Bad as things w e r e  in 1939 to 1945, when y o u  lived in the 
shadow of the Nazi swastika, imagine how they have worsened 
since. When E.B. White said in that  memorable essay of his, "a 
small coterie, a cluster of planes flying overhead in Manhattan, no 
larger than a widget of goose or geese up there can drop bombs that  
will convert the city into a cemetery and send this old earth spin. 
ning like a burned out cinder in the dateless night." That IS the  
power that  we have, not to mention the Bubonic plague, Anthrax , 
and the other chemical agents we can now unleash on the world. 
The problem for our time is how to beat plutonium into plow shears. 
We should not have to choose between Munich and Armageddon. 
This calls an law and its great function of promding thlrd alterna- 
tives to dilemmas. 
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So, the third purpose then a t  Suremberg was to make a post. 
mortem analysis of the nature of the totalitanan state. the first one 
that I am aware of. I remember one night in the American Embassy, 
I had the good fortune to encounter John Wyant. u,ha was then the 
h e n c a n  Ambassador to the Court of St James. He said it memo- 
rably He s a d  ' W l a t  we're learning in this conflict 18 that the next 
time we must not wait until the sun LS gleaming on their bayonets " 

W e  have to take this dragon of totalitarianism, the utmost in evil 
and stamp It out when it 1% ~n Its eggshell. and not na i t  until it E a 
fullblown dragon devouring democracies 

The next point to make is that we (the prosecution's legal staff 
at Nurembergl had the good fortune to be in the hands of a great 
chief You can always tell something about a law office when you 
walk into It.  The quality of the man or the women a t  the head of I t  
diffuses, transmits 1s reflected throughout the organization Ifi t  18 a 
place that  1s ridden with anxiety and fear. you can smell It The 
same was true at Nurernberg. \Ye had the good fortune to be m the 
hands of B man of high i m o n  and low visibility Kot high visibility 
and low wsmn. We had those at Nuremberg. How can you ever get 
an aggregation of that m a n j  people together without having grada- 
t m m  of poverty and nobility in their outlook But the thing about 
Justice Jackson 1s that he was a master of both the microscope and 
the telescope He had this vieion of the trials He uanred to substi- 
tute the force of lax, for the law of force in interstate relations He 
\+anted to establish that there were crimes against the peace. as 
well as others that we had in the books and in our codes and in our 
covenants That was a nondelegable r e sponshh ty  that he shoul- 
dered himself. So he had the mastery of the microscope and the tele. 
scope I t  1s like that tenderfoot who was aut climbing the mountains 
in California He had a problem, when he kept his eye on the  
Polestar he did not get lost But he kept stumbling, fumbling. and 
falling all over the trail ! h e n  he kept his eye a n  the trail, he didn't 
stumble, fumble. or fall, but he kept getting lost His Indian guide 
pointed at him and gently said, 'X'hlte man needs the near look and 
the far vision " 

That i s  whar we gat from Justice Jackson the total view. the 
anplane view, the birds-eye vie", of the case along with the worms- 
eye vieu., on the other Both were of pnme Importance; the birds-eye 
and the worms-eye Piew The little worms have a lot more to do with 
the richness of the acre rhat we cultivate than hare the glant com- 
bmes lumbering over the landscape of the farm Here, as hell  as 
elsewhere, God dwells ~n the detads And Justice Jackson well and 
truly knew this. He raid, "Never prepare an opening. closlng, or 
cross-examination, without bearing in mind nha t  we are trying to 

la carte a n  the menu 
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do m this trial Never attempt one of those things, without making it 
an ice pick to break up the frozen bea within us, the Kaika syndrome 
as you will recall, because the opposite of love is not hate. The oppo- 
site of love le apathy, is mdifferenee. Apathy wdl smother love faster 
than outright antagonism. So he wanted all our efforts, our open. 
mgs, our closings, and our cross-examinations to be that  ice pick, to 
break up the frozen sea wlthin us and the indifference of the world 
to the third-rail iesues that  brought us to Nuremberg 

And eo, in those terms, I think of m q b e  three things. I think of 
the examination of a man named Otto Ohlendorf When I heard him 
and saw him for the first time he was indefatigably inconspicuous. 
easy to overlook. A mild.mannered man, you will not mmunderstand 
me if I say, he reminded me of a vice president of a bank m charge of 
the loan department But then when you discover that he was the 
high-ranking SS General, he was the  head of a n  action group. 
Einsatngruppen D, that  fallowed the German armies into the East, 
after Plan Frederick Barbarosse was unleashed on June 21, June 
22, 1941, he was the head of this Action Group D. The examiner said 
to him, 'Well, what was your group responsible for?" 

And he answered very coolly, he was a cool character to antiel- 
pate that word, he was laid back. He was mild mannered, even had 
his own inverted charm, come to think of it, and he said, Veil, we 
were responsible for the liquidation (which he translated as mean- 
ing killing1 of between 80,000 and 90,000 persons, mostly Jews, 
Russian commissars, gypsies, and other unworthies 

The examiner said, 'Well, could you be more specific?" 

Ohlendorf said, "No It was between 80,000 and 90,000,'' a 
small smile playing about his thin lips. 'You must allow me a mar- 
pi" of e17011,'' 

Now, there we said, there was another action group over here, 
Einstazgruppen A, which seems to be responsible for 125,000 His 
pride WBS infringed. He we6 a craftsman. He snapped out, "My 
methods were more efficient." 

The examiner responded, 'What do you mean? Explain to us. 
Yours were more efiicient?" 

He said, 'They used gas vans for their executions. Toward the 
end of the war, it became more difficult to get replacement parts far 
those gas vans. And the wetched inmates of the vans were told that  
they were just bemg relocated, but they would know better, and the 
wailing would begin, they knew they were heading for extinction." 

And Ohlendorf said, "It disturbed the morale of the German 
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em1 population to hear all t h x  wailing as the gas vans moved along 
their highway and other public ways My methods were more emi. 
cient I used rifle executions. Afterwards, it was so stressful, to the 
men of my finng squads that I allowed them to shovel dirt on the 
victims. I found that  It relaxed their nerves You might say that 1 did 
It out of," again that small smile, ''considerations af humanity." 

In my life, I have never heard a man confess to a single mur- 
der. Here WBE a man who confessed to murder at wholeeale, to some- 
thing between 80 or 90,000, adding, 'You must give me B margin of 
emor." We had to prove crimes of enormity, malignancy, and ealcula. 
tmn that  were unbelievable. We had to use credible evidence to 
prove the unbelievable 

That brings another measured point Juetice Jackson said. "I 
want to write a record at Nuremberg. There will be an anvil to out- 
last the hammers of the critice, m all times and all climes" He said, 
"Let's forge OUT record ~n the great bulk out of them own mouths, out 
of captured German documentation. And then turn this record loose. 
to seminar8 and g r a d u a t e  s tudies  in  in t e rna t iona l  law a t  
Heidelberg, Berlin, Padua, Vienna, and all around the world. Let 
them crack or chip this record if they can." 

I submit to you with great confidence, that  they have not 
cracked or chipped that  record in m y  substantial measure at  all 
Hardly in any vmble, audible manner, have they done so. And that 
IS because he renounced the use of oral teatimony from live captured 
witnesses, preferring an enduring record to the transitory more dra. 
matic and sensational testimony from live captured Nazi chieftains. 
Now waiting out in the wings were the world's media. including 
radio, press. and tabloid journalism They were all out there like 
jackals, domesticated jackals to be mre. waiting far him to call the 
commander of a concentration camp to the stand and hear him 
admit that  he was responsible for the death of two million people 
that died of the same ailment, heart attacks, all alphabetically, five 
mmutes apart The world was yearmng to listen to this type of bes- 
tial and subhuman, even demonic testimony to cast deep doubt upon 
the collective humanity of the responsible Nazi lieutenants and the 
m1llmne of helpful co-conspirators, who participated a6 helpful exe- 
cutionem in carving out these crimes against humanity 

Justice Jackson says. "No, primarily you must use captured 
German documentation." Sa that mnety percent of all the evidence 
put in the record at Nuremberg was from captured German docu. 
mentation The Nazis were great bookkeepers You do not have to be 
reminded of that. For example, in that part of the indictment charg- 
mg their willful stealing and plundering. they would keep all the 
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essential facts in then books of accounts, a permanent recording of 
grand and glomus larceny. When they stale-intellectual, cultural 
property-they would make entries, Its value in local currency. Far 
example, the Bayeaux Tapstry,  worth so many hundreds of thou- 
sands of French francs, they would make an entry in their account 
hooks as to the value of this treasure in the local currency, the site 
where they stole it, where they carried it to, and its value in Reich 
Marks So when we came to that  section of the case dealing with the 
stealing of cultural property, we used wheelbarrows to bring the 
records in. This WBB not just looking far a glow that fit. This was 
looking for many shrouds that  fit. All the lights in the courtroom 
were put aut, and numberless wheelbarrows were wheeled in, and 
we had these tremendous tames, which practically filled one end of 
the courtroom. Then the lights of the courtroom were turned on and 
"voilal" There was the  redhanded evidence Like I say, they kept 
hooks with Teutonic thoroughness, including their own criminality 
and accountability. 

The destruction of the Warsaw Ghetto, will you ever forget it, 
w m  all recorded in a book signed by General "on Stroop, in B fore- 
word to Hitler. "Mein Fuhrer, I send you this book an the destruction 
of the Warsaw Ghetto. I killed and liquidated 80 many millions. You 
cannot kill them all ID one siege, in one seamn, or in  one session. 
You need more time to kill all of the bacilli and all the lice." When 
you look at this book, finely tooled, Florentine leather, the kind of 
care that one might lavish on a book that you would give to a girl 
that you were in love with, say, "Sonnets from the Portuguese" But 
here they were, defendants in the dock writing their own accounts of 
the Ghetto, bragging about then soundtracking of the entire horrify- 
ing operation, the destruction of the Warsaw Ghetto. Dynamiting 
the sewers when the wretched Jews would take refuge in the sewers 
as their last haven. Stroop's account emphasized that  the dynamit- 
ing of the sewem forced the wretched Jews to crawl from the sewem 
on their broken banes trying to escape a m 8 8  the street, only to be 
liquidated fiercely by the follow up of the killer squads 

And there is the picture of that little boy, will you ever forget 
it? You all know the one I mean. I do not know how to describe him. 
He seems to be about, well it is still very difficult to tell, an old man 
~n a young bay's body. He looked about five years old to me, although 
he might have been eight or nine. Emaciated in the face, a cap that  
had become way too large for his shrunken body, hollowed cheeks, 
little trembling hands held up, and terror on his face No little boy 
should ever have that  satanic and terrifying experience. That kid 
belonged out in the sunny woods. With a little dog, a dog that will 
live forever, a summer that will last forever. Instead he was on the 
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way to being turned into soap Theg gave UB a new vocabulary a 
new grammar of horrcr Saponification, turning little children and 
mothers and grandmothers into soap This I S  what Justice Jackson 
said when he laid down the rule that we would use credible evidence 
of captured documentation to prove the unbelie\,able uith credible 
evidence. 

Now the trouble 15, when gou come after the trial and you visit 
little civic groupr-K~wams Clubs, Chambers of Commerce. syna- 
gogues. churches. groups of medical legal mcietiee, all the way from 
Toronto, Canada, down to Key Weest. when you deal with things like 
the concentration camp, the terror, and the Vans  crimes against 
humanity or when you confront Otto Ohlendorf or the Destruction 
of the Warsaw Ghetto. when you say six million J e w  and you look 
in their faces, they have "little crosses for eyes..' The1 are dazed by 
it. It is like saying SIX million S u m h  Samurai. SIX million billiard 
balle. They cannot get a fix on it. They have nothing in the experi- 
ence that enables them to begin to understand it So that is why you 
subordinate the Otto Ohlendorf demons and the Destruction of the 
Warsaw Ghetto and advance the  story of Anne Frank. 4 li t t le 
teenage grl-chdd. hiding in the attic, awaiting the unsleeping ter- 
ror, of the Stormtroopers who will soon be pounding and bounding up 
that staircase with their iron boots, and the world looks into that lit. 
tle face. trembling, on the threshold of destruction. That 1s the ~ c e  
pick that breaks up the frozen sea within us The worst thing about 
the Nam terror was not its horrific nature. It was provmg to us that 
the worst quality of human beings is our adaptability. We can get 
u s e  to anything. including saponification, boiling little girls and 
their mothers and grandmothers to make map  It 1s parr of the 
demonologv of evil; it 1s the banality of evil W e  could just get used 
to It 

It i s  true tha t  there IE a lot t ha t  was not accomplished a t  
Nuremberg. The fires of aggressive war and genocide are still ragmg 
around the world They come to us with our breakfast, lunch, and 
dinner \\'e have not prohibited, maybe not Inhibited. aggressive war. 
Does that  mean that the whale enterprise of the Iiuremberg Trial 
was an exercise in futility? I do not think SO. In the absence of angels. 
mankind with all Its ineptitude must do the best it can, always 
believing m the efficacy of effort. Even If we cannot n d  the world of 
aggressive war. E It not better that  somewhere along the hne, in 
that slow climb upward from savage isolation into cities, sunshine, 
and or semblance of civilization that we stop to say, "Even though 
we cannot totally ban and oust aggressive war from our world expe. 
rience, we still condemn It and with that act of condemnation we 
take our place with the god.fearing brother-laving people of this 
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world, including the democracy of the dead, those who have gone 
before and those who will come after us. 

You see, law is not a code, a "crystallized wilderness of single 
instance." The great provisions of our Constitution-due process, 
equal protection, First Amendment rights-were not written by an 
IBM machine. They were deliberately left open-ended by the wisdom 
of OUT Constitutional Framers. This has been called the calculated 
ambiguity of our common law and constitutional law alike. If you 
went  to know what the provisions of the Kuremberg Charter ,  
Nuremberg Judgment, or the  United Kations Charter mean, or 
what any clause or provmion of B great charter of liberty mean, you 
must interpret it, not like a last will and testament. Lest indeed it 
become one. W e  do not ask what this provieion could have meant in 
1789 \Ve do not take our seats in the councils of our Constitutional 
Framers or OUT forefathers, We invite them to sit in ours, because 
law is not a stagnant pool; it 18 a stream. That goes for international 
law, too. In moving waters there is life and hope, in stagnant pools 
decay and death 

I never have understood the notion that  international law con. 
eists of a group of codes and statute8 and contractual assurances 
Period, full stop, that 's It. When you adopt the United Nations 
Charter, including its endorsement of the Nuremberg verdict, you 
adapt their most precious part-them "line of growth " They owe 
more to Darwin than they do to Newton They are always in the 
process of becoming, like lawyers themselves Justice Jackson said 
that  s t  Nuremberg, for a second, the light of reason reached out, 
grabbed. and held to the high ground in laying down thoee three 
objectives mentioned at  the outset, to lay down with all the force of 
international law behind it that  aggressive war 1s the greatest of all 
crimeS, to reeognm the principal of individual accountability for 
one's role in participating in the initiating, waging, and carrying out 
of such wars, and, thirdly, to conduct the worlds first postmortem 
analysis 8s to the nature of the totalitarian state. 

Viewed in this hght, in the aspect of eternity, I would only bug- 
gest that Nuremberg was much more than an exercise in futility I 
command to your careful attention the legend of Sisyphus, which for 
most of my life 1 confess that  I have misunderstood. I thought It 
represented the most ternble punishment that  had ever been meted 
aut to a man who crossed swards with the gads. He was condemned, 
as you know, by the Kmg of Corinth to roll that hemy boulder all 
the way up from the bottom to the crest of that  Alpine hill. When he 
reached the summit, it rolled down again and he began all over 
again, his endless labors to shoulder the boulder to the top of the 
high hill In my original view of that fate, I could not imagine a mom 
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atrocious punishment to be imposed an a human being. until later 
with possibly a deeper perspective. on reflection, one comes to see 
that maybe the struggle to the summit 1s enough to fill the heart of 
any man and then to take comfort m the ultimate realization that  "it 
is not necessar?. to hope in order to perserere " 1% must keep on tc- 
mg t o  ensure a warless world, because even if we are condemned to 
failure, we would rather fall forward, like a fallen lance. facing the 
foe, with all our wounds m our front and not a t  our back 

If we do this. as dedicated l a y e r s  and as men and women of 
good faith, it may yet be the dawn and not the dusk of our gods 
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THE INTERNATIONAL MILITARY 
TRIBUNAL FOR THE FAR EAST AND ITS 

CONTEMPORARY RESONANCES. 

DR. R JOHN PRITCHARD" 

In contrast to the Record of the International Mllltary Tribunal 
a t  Nuremberg, few law libraries have caplea of the Proceedmgs of 
the International Militam Tribunal from the Far East, although I 
annotated, indexed, and published them nearly fifteen >-ears ago.' 
The Proceedings themselves are almost never a t u d d  The political 
context of the T o k p  Trial Proceedmgs, It8 Charter and limited juris- 
diction, the evidence presented ~n court, the  disequilibrium ~n the 
power balance between the two 0pp081ng rides, the tablea of legal 
authorities on which the respectme sides relied, the one-sided exclu- 
sion of evidence to the detr iment  of  t h e  defence (on s p u n o u a  
grounds), the farenazc skills or madequacies of Counsel or Members 
of the Tribunal, the differing structures of the erosecution and 
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defence cases, the soundness or otherwise of rulings made by the 
Tribunal during the course of the Tokyo Trial, the secondmund pro- 
duction of eiidence.in-chief by the prosecution in a rebuttal stage, 
followed eventually by a defence surrebuttal .  the ten-thousand 
pages of closing arguments found in the summations. the curious 
way in which evidence in mitigation had to be offered by the defence 
prior to the Court's verdict on the guilt or innocence of the accused. 
in short what I habe called elsewhere the study of the trials qua t n -  
als: these matters tend to be Ignored. And if that is true of this so- 
called "majar" ur "Class - 4  war crimes trial. then It 1% repeated in 
spades when It comes to "treatinf the so-called "minor" or "Clase 
B C" W ~ T  crimes t r i a l s  The Judgmen t s  of t he  In t e rna tmna l  
Tnbunals, arguably the least satiefactoly parts of all of the postwar 
proceedings, are read more frequently but seldom examined within 
the historical context of their trial processes That le regrettable. For 
any lawyer, the issue of due process ought to be the main concern: I t  
defines the strength or weakness of these proceedings. Due process 
stands apart from the substantive issues of the trial 

The historian. by contrast .  must distinguish between t w o  
ajpects of these proceedings: firstly. the integrity of the trial process, 
secondly. the subsrantwe issues and the ewdence which rexalre 
around that process. The richness and variety of the International 
Nlhtar?. Tribunal for the Far East in its uri t ten and oral eridence 
has seldom been acknowledged or  appreaated. Paradomcall>, its 
complexity and size probably explain why even students of the I a n  
of armed conflict rarely take the t ime necesar>- to fathom the 
strengths or weaknesses of the Tokyo Trial. There are innumerable 
accounts of mind-boggling bestlalay. mcornpetenee, and malevolence 
There also E abundant evidence of what 1 hare called elsewhere 
"the majestic sweep of uncomprehending global forcer' and of "frail 
personalities who prayed for vision and sought coherent change " 

Compared t o  rhe great International Milltar> Tribunal a t  
Suremberg, the International Military Tribunal for the Far East 
was far more unwieldy, but dwarfed its German counterpart It last- 
ed three times longer than Niuremberg. involved at least 230 trans- 
lators and 232 prosecution and defence lawyers. It absorbed one- 
quarter of rhe paper consumed by the Allied Occupation forces in 
Japan during the Trial: when paper ran out at one stage, B-29 air- 
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craft flew from the United States laden with fresh supplies simply to 
meet the Tribunal's needs. The transcripts of the proceedings i n  
open session and in chambers, taken together, comprise approxi- 
mately 53,000 pages and, with the even longer full text of the trial 
exhibits and other documentation aseembied for use during the 
trial, the English-language text represented by far the largest collec- 
tion of material that exists in any European language on Japan and 
on Japanese relations with the outside world during the critical 
period 1927-45. My five-volume set of finding aids t o  the trial took 
me fourteen years to produce and 8118 some 3500 pages. 

The Charter of the International Military Tribunal for the Far 
East  was issued as an order by General Douglas M a d r t h u r ,  the 
Supreme Commander for the Allied Powers in Japan, an 19 January 
1946. Three months later, It wa8 amended on 26 Apnl at  which time 
India and the Philippines were added to the nine countries which 
were brought together under the original Charter. The indictment 
was lodged with the Court during a preliminary hearing on 9 April, 
two weeks after the indictment had been recast following the arrival 
of the Soviet prosecution team in Tbkyo. These last-minute changes 
meant that  the basic law of the Tnbunal and Its remit were trans- 
formed only days before the accused were arraigned: not an auspi- 
ciaus start to the proceedings. 

The Court, then, was composed of eleven members, each repre- 
senting one of the eleven nations involved in the prosecutmn.3 
Unlike Kuremberg, there were no alternate members, although one 
American judge resigned and another was appointed to take his 
place during the course of the trial. The fact that  a number of the 
powers who aat in judgment were minor powers, that  some were 
non-Western, gives the  Tokyo Trial a special authority which the 
Nuremberg Tribunal may be said to have lacked at  that time. 

In reflecting an Nuremberg, as James Crawfords recent anide 
in Current Legal Problems reminds  US,^ Georg Sehwarzenberger 
suggested that  the Nuremberg Tribunal wa8 a national tribunal, 
instituted by the four-power government that was acknowledged 8 s  
the supreme authority in Germany following extinction of the Third 
Reich. No such thing can be said about the Tokyo Trial The legiti- 

3The countries takmg part m the pmsecutian and judgment were Aubtraha. 
Canada. Ne% Zealsnd. Gresf Britain. India, the Unlted  state^, the Phdippmes 
China. the Samlet Union, France, end the Retherlands The Tnbunal elso received 
evidence relating t o  Manchuria, the People's Republic of Mongol ia.  Thailand,  
Cambodis, Burma, and Portuguese p ~ s s e ~ s i a n i  m Eaet Asia, but for L , . B ~ O Y S  p l i t i c a l  
reasons those eauntnes OT territories were not formally aasoeiafed w t h  the proceed. 
'"S 

+See Jamea Cmuford,  Prorprcfs {ai  an lntoinoiionai Crl rnmd Court, zn 
CKRRENT LEGAL PROBLEXS, P*nr 11. 306 (1995) 
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macy of the Tokro Tnal. unlike 1ts Suremberg counterpart. depend- 
ed not on15 on the number and Yariety of the s a t e s  that took part 
but more crucially--and Eufficiently-n the consent of the Japanese 
state to submit itself to the Jurisdiction of such B court In Japan. 8s 
the two contending sides were well aware ,  the Japanese civil power 
was not extinguished with the end of hostilities. J apan ,  strictly 
speaking, did not surrender uncondinonally. and. therefore, the 
legitimacy of the Tokyo Trial Charter depended to a large extent an 
Japanese adherence to a watered-down version of the Potsdam 
Declaration The form of words of that Japanese acceptance protect- 
ed the Japanese Emperor After Potsdam, there 15 a real question as 
to whether any trial of the Emperor would not have been u l t m  C ~ S  

I do not mean to suggest. however, that it would have been beyond 
the capacity of the majority opinion of the Court to have convicted 
the Emperor had he been put on trial. the majority, in deference to 
the s p n t  of the law. had an elastic regard for the rule of law and $0 
rarely had difficulty in confusing distinctions between black and 
white 

The  Tokyo Trial  Ind ic tmen t  to some  extent  echoed t h e  
Kuremberg Indictment on an  altogether grander icale. The same 
ideas of cmspmcy, the preparation, mrmtion and nagmg of aggres- 
sive wars, enmes against peace. reapanribility for conventional war  
crimes, and crimes against humanity which were featured a t  the 
Xuremberg Major W a r  Crimes Tnal also appeared in the prosecu- 
tion's case m Tokyo There were fifty-five counts rather than four, 
hou,ever, and the organization of the case was. therefore. different, 
although It8 conceptual framework w m  3 1 m h  The focus on events 
began in 1527 because the prosecution armed that a forged docu- 
ment known ae the "Tanaka Memonap dating from that year-and 
taken as credible-was B ConYenient anchor for the prosecution's 
basic contention that a "Common Plan or Conspiracy" bound the 
accused together, nght the way through to the end of the 4sia and 
Pacific War in 1546 In any event, the breadth of the supposed con- 
spiracy took in wrtually every facet of Japan's domestic and foreign 
affairs over a penod of nearly two decades, half again longer than 
the penad covered by Nuremberg. The defence m Tokyo responded 
with I t8  interpretation of events, taking in the entire history of 
Japan's twentieth century conmtutional, social, political, and Inter. 
national h i s t av  up to the end of the Second Koorld \ V u  Thus. as a 
direct result of the prosecution's emphasis on the doctrine of crimi- 
nal conspiracy to wage aggressive war, evidence directly linking the 
individual defendants to what is a broadly historical record of 
domestic and world history becomes hard to follow For most of the 
Tnal, there was little attention paid to any indisputably criminal 
aetiwty on the part of the individual accused. 
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However, t he  Tokyo Trial  went  much fu r the r  t h a n  t h e  
Nuremberg Trial by seeking to establish that  persons responsible for 
planning, prepanng, initiating, and waging wars of aggression were 
guilty of murder because their illegal action led directly to the 
deaths of combatants and noncombatants. The Court judgment ulti- 
mately side stepped this intereating issue. It may reemerge in time, 
hut no concerted international efforts have been made by states to 
reaffirm this doctrine elsewhere. The Statutes of the International 
War Crimes Tribunals relating to the Yugoslav secessionist states 
and Rwanda, for instance, hare  nothing to say about crimes against 
peace: instead, both speak in a dialect of international humanitarian 
law which knows nothing of the concept of aggressive war, and more 
particularly of conspiracy to  wage aggressive war, the singular can- 
cept on which the notion of Class A war crimes was distinguished 
from all of the so-called '"mino?' Class B/C war crimes trials in the 
period that followed the Second World War. In this respect, not with- 
standing tha t  their s ta tutes  refer for authority to the so-called 
"Nuiemberg Principles" which effectively were established by the 
trial of the major German war eriminala, reaffirmed by its counter- 
p a r t  in Tokyo, and endorsed by the  well-known UN General  
Assembly Resolution 95 (I) adopted an 11 December 1946, one must 
acknowledge t h a t  t he  present.day Internat ional  War Crimes 
Tribunals bury the main conventional foundations far the two great 
postwar International Tribunals, specifically the 1899 and 1907 
Hague Conventions for the Pacific Settlement of International 
Disputes; the 1928 Pact of Paris (the Kellogg.Briand Pact); and the 
1945 Potadam Declaration (which is mamly concerned with rolling 
back Japanese conquests and only incidentally with the issue of war 
crimes). 

The twenty-eight defendants charged at  Tokyo were selected by 
an Executive Committee of the lnternatianal Prosecution Section 
chaired by Sir Arthur Comyns Carr, Q.C.5 Far from being thugs, 
political upstarts, misfits or ''hatchet men'-such a6 those tried at  
Nuremberg for their crimes in  Hitlente Germany-the defendants 
a t  Tokyo were by and large "establishment" f igures  who h a d  
achieved prominence in the leadership of Japan and had wan the 
confidence and approbation of their fellow cauntlymen through them 
own administrative competence, intellectual excellence, or distin- 

Slhe Caun decided tha t  m e  defendant O k a w  Stdlrne~ a rabble-rauem r e m  
lvlionsri intellectusl and terranat. was suffering irom t e r t i a r y  s p h i l u  and rhus 
medically unfit to atand t n d  mirseulously, he recavered ~n a remarkably short f m e  
after the end a i  the pmeeedmgn. During the fnal. two of the other defendants dled of 
nafursl c a u s e  (a hean attack and pneumanis, respectwelyl brought shout by the 
strain af their clreumataneea and the appalhngly poor condltmns ~n whhch they were 
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wished milnary service Generally speaking, the contrast with their 
German apposlte numbers is striking. That would have made the 
task of the prosecutors in Tokyo more difficult except t ha t  rhe 
Japanese public, Western opinion, and a majority of the Court were 
happy to make the defendants sacrifieml scapegoats for the sins and 
shortcomings of the Japanese nation One 1s obliged yet again to 
note, however, t ha t  the t ~ o  great International hlilmry Tnbunala 
share with their 1990e'caunterparts a theory, that when the pattern 
ofthe dnft towards war  and of subsequent grave breaches of the l a w  
of armed conflict 1s examined, then in Minna Schrags phrase ' i t  had 
IO be planned and those responsible were culpable"6 This. of course. 
brings UE to the slippery slopes of a wneh hunt conducted against 
supposed criminal conspiracies. It also nnmediately mmes questions 
as to what ought to be the right kind of balance between prosecuting 
'some of the people" who did the actual dirty work and those a h a  
may have inspired or directed them Here the Class B C trials afford 
better guidance and a large body of precedent. 

President Sir William Webbs opening statement was read on 3 
May 1946, and directly after the reading of the indictment which 
took the remainder of thar day and part of the follow~ng day, the 
Court began hearing the prosecution's case on 4 May. The prosecu- 
tion presented Its evidence in fifteen phases. Presentation of Lts eri- 
dence in chief closed on 24 Janualy 1947. The prosecution's conspir- 
acy case superficially has attractions. As an American a s m t a n t  
prosecutor a t  t he  tr ial  said much later in summing up. "The 
Prosecution Case 1s a sturdy structure built upon a deep and firm 
and solid foundation of fact To i ts  destruction the Defence have 
brought as tools a microscope and B toothpick " What generally was 
a t  msue were not the "facts,' but the different mnstruct ion~ which 
the two sides placed on those facts 

My view is that the defence interpretation at Tokyo was more 
trustworthy than that of the prosecution on many of the more hotly 
contested issues before the Court. One defence counsel rightly s a d  
that if the evidence relied on by the proseeution was to be regarded 
as proof of Japan's aggressive intent. then "the Ten Commandments 
would fit the purposes of the most immoral advocate of sin I '  Obvious 
truths. took on political overtones which threw the Court into tur- 
moil Thus. when one defendant, a former Na\y minister pointed 
out that "In making B decision far war, an opponent 1s required only 
upon the conduct and attitude of the opposite part) can a decision 
for war be made," within the  political context of t he  t ime his 

amnna Schrap. The War Crimes Tribunal Ion the International C r i m n a l  
Tribunal for Former Vugoilaiial (Dep'r of War Studiez Kmgi College. London 18 Oct 
3996, secvmy seminar s e n e a  
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remarks were regarded as inflammatorx. The Tokyo Trial, like its 
Nuremberg counterpart, refused to admit evidence favourable to the 
defence that might appear to bring the wartime conduct of the Allied 
Powers into disrepute: the Court simply ruled that Its jurisdiction 
was strictly confined to en examination of t he  conduct of the 
Japanese side. In terms of the Charter and the rules of procedure of 
the Tokyo Trial, the Court was free to adopt this view, yet, from time 
ta time, the Court proclmmed itself entitled to consider whatewr it 
wished and to rule wtthout regard to any legal precedents that  
might or might not exist, subject only to its Charter and to canfirma- 
tion of Its proceedings by General Douglas MatArthur following the 
end of the proceedings. This parallels positions taken by some at the 
International h’m Crimes Tribunal at The Hague in our own time. 
At least one of the prosecutors a t  the Tribunal for Yugoslavia is 
adamant that  previous war crimes courts, with the exception of 
Nuremberg, have little if any relevance to what LS taking place 
today. I for one find such an outlook deeply disturbing,T and 1 find it 
astonishing that any lawyer, particularly one accustomed to common 
law traditions, could take such a view which flies ~n the face of hista. 
ry. On the other hand, defence efforts to put tu  quoque arguments 
and similar elements into its c a m  at  Tokyo flag relevant issues in 
the record even when these points or the evidence itself was mled 
inadmissible: ~n these areas the  hietorian reviewing these proceed. 
mgs-and indeed the proceedings now underway-enjoys a wider 
latitude than the international lawyer. 

Unlike at  Nuremberg, where the accused were represented 
only by German counsel, at  Tokyo each defendant had at least one 
Japanese defence counsel and one American associate defence eoun. 
sel At times. the interests af the individual defendants collided. 
Nevertheless, together they offered B collective defence which, for 
the most part, failed to convince the majority of the Tribunal but is 
worthy of close study and, in the main, earns our reepect. In any 
event, following the denial of defence motions to dismiss the charges 
against the accused, the defence presentation of its case began on 3 
Febmaly 1947 and continued until 12 January 1948. The defence 
did not attempt to match the stmctuie imposed by the prosecution’s 
case and instead offered Its case in SIX dwmons. Afterwards, the 
prosecution, and then the defence, presented further evidence m 
rebuttal until 10 February 1948, a year later, a t  which time the 
defence filed further motions to dismiss, which were rejected. The 
summations, evidence in mitigation, and a last ward given to the 
prosecution, continued fmm 11 F e b ~ a v  to 16 Apnl 1948 when the 
Court retired to consider its findmga. By that time, the Court had 
met m 818 public sessions, had been presented with 416 witnesses 

.Id 
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in  court, and had read unsubstantiated affidavits and depositions 
from some 779 others whose evidence the Court accepted far what- 
ever probatwe value their wards might have. 

Much to the detriment of the defence, after the close of the 
prosecution's evidence in chief, the Court "moved the goal posts" in 
determining the standards by which it tested the admisshility of 
evidence put before it. The underlyng difficulty was, of course, that  
one cannot directly cross-examine an unsubstantiated affidavit in 
the absence of its author On the other hand, the exigencies of time 
and distance meant that  it was quite impracticable to hold up pro. 
ceedmgs or to commit the Tribunal or the United Kations to the 
expense and trouble of compelling witnesses to come TO Tokyo from 
locations scat tered around the globe In  any event. the deeds 
recounted in these papers had weakened many of these potential 
witnesses that  it lay beyond their physical or mental capacltr to 
travel to the Japanese capital in order to  submit themselves to  
cross-examination In the rebuttal and surrebuttal etages, the goal 
pasts moved back and forth again, always to the disadvantage of the 
defence 

The 1781.page j u d g m e n t  took months to p r e p a r e  The 
President of the Tribunal, Sir William Webb of Australia, required 
nine days t o  read it in Court (from 4 to 12 Kiovember 1948). None of 
the defendants were acquitted of ail charges. Seven were condemned 
to be hanged, surfeen were sentenced t o  life impnsonment, one to a 
term of twenty years, and another to seven years of Imprisonment 
The Tribunal found no "organizations" criminal Iht had not been 
directed to consider the issue under the indictment). but, on the 
other hand, Mac.4rthur's ''oecupatmnaires" were busy ca rv ing  out 
sweeping political purges of mdiv~duals and p o u p s  within Japan,  
blacklisting no fewer than 210,288 people, mostly based on their 
previous memberships m banned organizations. 

Three separate concurring opinions were submitted by the 
President, Sir William Webb, by DelBn Jarandla representing the 
Philippines, and by B.V.A. Roling of the Netherlande Dissenting 
opinions were filed by Henri Bernard of France and by Radhabinod 
Pal of India. The five separate opinions were not read in Court but 
were declared to form part of the official record of the proceedings 
Aa historical curiosities-but nothing m a r t t h e y  m e  Interesting. 
and aeveral of them are thought provoking. 

The judgment and sentences of the Tribunal were confirmed by 
General hlacilrthur an 24 November, two days after a perfunctav 
meeting at  his office with members af the Allied Control Comm~ssion 
for Japan, who acted as the local representatives of the nations of 
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the  Far Eastern Commission set up by their governments. Six of 
those representatives made no recommendations for clemency 
Australia, Canada, India, and the Netherlands were willing to see 
General MacArthur to make some reductions in  sentences. However, 
he chase not to do 80 (the Far Eastern Commission's recommenda- 
tions were advisory, not binding). The issue of clemency was there- 
after to disturb Japanese relations with the Allied Powers until the 
late 1950s when a majority of the Allied Powers agreed to release 
the last of the convicted major war criminals from captivity. 

There remains too little time far me to do more than mention a 
few legal principles that were reaffirmed at  Tokyo. In neither the 
Tokyo nor the Nuremberg Trials was it suffcient for the defence to 
show that  the acts of responsible offcers or of government ministers 
and affticials were protected as "acts of state." The t w n  pnneiplea of 
indimdual criminal responsibility and of universal jurisdiction in the 
prosecution and punishment of war criminals were firmly estab. 
lished. If Tokyo and Nuremberg are followed, then,  within the 
sphere of international law, those two principles override any sup- 
posed prateetion~onsti tutional or atherwisewhich national gov- 
ernments or courts may, from time to time, seek to e v e  to indiwdu. 
a16 who are suspected or proved to be war criminals. Bath Courts 
ruled decisively that  international law is superior to national law; 
nothing that  national courts OT admimstrstions might say could 
overturn that  basic principle. 

Nevertheless, the constitutional authorities in many states are 
remarkably reluctant to acknowledge, much less incorporate, the 
existence of laws or international precedents which transcend the 
sovereign law or rights of states, and most nations, while perversely 
claiming to act with due regard for international law, also tend to 
ignore transgressions committed by their own forces which are 
found unacceptable when committed by foreign belligerents. It 1s 
here that  those who condemn "victor's pmtiee" have facts, if not 
merit, on their side. 

The questions of ''supenor orders" and ''command responshili- 
ty" were addressed and, to a degree, refined both at  Nuremberg and 
at  Tokyo. In the Class BIC trials, however, these issues arose more 
frequently and attempts were made to deal with them on a more 
rational basis: it is there that  one's attention aught to focus if one 
wishes to consider the matter at greater length. 

One of the chief enticisms leveled against these Trials is that 
they represent "victor's justice." The camplamt, so far as It goes, 18 
justifiable: the real crime, the critics would say, is the ''crime of 
defeat." As McCoubrey pointed out in B paper published several 
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years ago. the great risk of injustice that may f law from R war 
t's t n a l  and serere punishment a t  the hand of a r  
altogether different from the great exposure in a 
or wome. which ma) afflict a lojing general tned for 

incompetence or  malfeasance b j  his oiin side Likewise in most 
jurisdictions the policeman's word outweighs that of the accused 

My feeling, 8s I already hare indicated 1s that we must dirtin- 
gu1-h between the Tribunal's findings of foct and the judgment'; 
importance as a step forward in the evolution of a custamar?. inter 
national law that holds ~ndi\iduals personall!- responrible for their 
offences against the law of armed conflict and p e e  abuaes of inter. 
national human rights. Scapegoatism is a common enough occur- 
rence. One can recall the fate of the innocent ?.mencan militarv and 
naval commanders a t  Pearl Harbor uho  were not merely victimized 
and disgraced once but in thrice.repeated military and cangremonal 
inquiries. Or more recentl?, one may recall the fate of leading mem- 
bers of Galtieri's reglme in Argentina who would ha>e  been most 
unlikelj to ha l e  been court-martialed for their sins if  Britain had 
not won the Falklands Campaign in 1982 The "Lord Haigs '  and 
"Air Marshal Harrises" of this world escape justice only because 
the i r  defeats were not  acknowledged A t  Tokyo. however. t he  
International ?&litary Tribunal for the Far East exercised a cathar- 
tic function of eurpassing importance far the people of Japan and for 
their former enemies but also relegitimized the Allied occupation of 
Japan itself In  uords by W H  Auden, quoted approvingly by an  
American prosecutor attached to the 
Tribunal at The Hague, in an address N 
attended at Kmgs College, London, she 
IS done, do evil in return ' 5  I am not certain that the phrase E alto- 
gether felicitous. nor the sentiments entirely blameless it betrays a 
retributwe spirit which may be smgularl? unfmtunate m a part of 
the world uhere the perpetranon of appalling crimes by all sides has 
been justified by hietorical antecedents. but I admit that  Auden's 
wards express an impulse which 1s understandable enough 

The initial intention of the . U h d  Poueis was to hold further 
internarianal military tnbunals in both Germany and Japan once 
the first major u a r  crimes trials concluded The defendants selected 
for the first trials *ere not regarded 8s Germany's or J apans  only 
major war criminals, but 8s representative members of groups held 
responsible for the outbreak of the two great conflicts which h e  bun- 
dle together as the Second World {Var A large number of persons 
were held in custod? with the intention of bringlng them to justice 
as Class A war cnmmals The British and rhe Americans. however. 
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soon lost them appetite for such proceedings (and their expense), 
and by December 1946, it was clear that  no further major interna- 
tional war  crime^ trials would take place. Twelve Japanese Class A 
war crimes suspects remained in custody until 1949, however One 
of them, Kishi, subsequently became Pnme Mimeter of Japan Two 
other war erimmals convicted at  the o n g ~ n a l  International Military 
Tribunal for the Far East a150 returned to high office. Shigemitsu, a 
Foreign Minister in Tojo's sa.called "Pearl Harbor Cabinet,'' returned 
to  the same portfolio in the mid-1950s following his release from 
Sugama Prison, and TOJO'S Rlmster for Rnance, Kaya, an economist 
b>- profession rand a very good one1 was remetated to such B degree 
after sewing his sentence as a major war criminal that he became 
the Japanese Minister for Justice. Of these three men, I have no 
doubt that Kishi alone was truly an unpleasant character. 

To a large extent, of course, the principles of Nuremberg and 
Tokyo have been codified In the laws of a significant number of 
nat ions (with notable omissions including the United States1 
al though only fitfully observed. If the  so-called "Nuremberg 
Principles" m e  to endure, they need to be reaffirmed by all states in 
the indoctrination of their forces and from time to time m proceed. 
ings brought before them military and domestic cnminal courts. 
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THE NUREMBERG CONTEXT 
FROM THE EYES OF A PARTICIPANT' 

PROFESSOR HEURY T KIUG, JR:' 

How did I g e t  there? 

It LS indeed a pleasure to be here There 1s a certain j o j  in r e l w  
ing this experience which was very important to me personally as 
well a t  to mankind as a whole. You can rest assured that everything 
that  is said here is an eyewitness mcount based on my experience as 
B prosecutor-first. in the trial of the major Nazi war  criminals 
where I worked on the case against the German General Staff and 
High Command, and then in  the subsequent proceedings. This 
account also 1s based on my interviews with Herman Goering, Albert 
Speer, Fritz Sauckel, Wilhelm Keitel, and others m the N a z ~  hierarchy. 
In the past few years I have spoken at  length with Speer's daughter, 
Hilde Sehramm, and Hitler's secretary, Frau Traudl Junge. 

To give you some background in this exercise, let me take )IOU 
back to my young manhood days when my father was a public offi. 
cia1 and ran for elective aftice. In  the community where we lited, 
Meriden, Connecticut, father ran for almost e w p  office there was 
Mostly he was elected, but not always. Each Sunday my family d m  
cussed the issues of the day around the dinner table. One Sunday 
night in 1935 my father asked the question: "How do you stop 
wars?" Neither I nor my sister nor my mother had the answer. My 
father, having raised the question, proceeded to gwe us the answer: 
'The people don't want wars It's their leaders. To prevent wars you 
have to punish their leaders." That summer 1 had an appendectomy 

'.Case western Resene University School of Law Graduate a i  Yale College 
and Yale Law School Among his many sccamplishmenfs Y r  Kmg has s e r w d  B E  
Unired Stares Prosecutor at  the Suremberg nia ls .  General Cauneel of the United 
States Foreign Economic Aid Program. Chairman of the Section on Infernatmnal Law 
and Practice of the .%mencan Bar Assac~sfmn, Unlfed States Dxecfar ai the Cenada- 
United Srater Law In%tlfure.  and member a i  the American Bar Aasocmtlon Task 
Force m War Crimes in Former Yugorlaila Mr Kmg ha6 published w e i  fifty articles 
on ~nteinafional legal iubieas ,  including internatmal busmess tranrachonr nnfer- 
national arbitration, and Nurrmberg-related topics He LB currently writing a book ~n 
Albert Speer. m e  of the Suremberg defendanti 
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and returned late to school, and, therefore I rtill was at our summer 
home in Branford Connecticut. about noon one September Saturda? 
when a news reporr came over the air from Suremberg. Germany 
t r anami tnng  Adolf Hitler'i. speech a t  t he  Nazi  Pa r ty  rally a t  
Nuremberg. The speech totally commanded my attention I didn't 
understand the German, but 8s Hitler began t o  raise his voice, it 
was apparent that the audience and Hitler became one. I've never 
heard anything like that before or since 

I went through Yale Law Schooi in two >ears instead of three 
After graduation I began my career with the major New York law 
firm of Milbank Tweed & Hope It was a good experience and excel. 
lent t r a m n g ,  but there seemed to be something lacking My wife 
encouraged me to reek out a human experience that we could share 
together. I was not able to understand a t  just that moment what i he  
meant, but I was soon to find out. Meanwhile, after two ?ear6 at the 
large firm I decided to go with a emaller Arm in an important capac- 
ity. From small fish, big puddle I was going to be a big, big fish in a 
small puddle and I wanted to share this victory with a very competi- 
tive classmate of mine from Yale Law School. So I invited him over 
to the house for dinner My wfe, Betty, cooked a delicious roast pork 
dinner, and I announced my surprise and waited for the applause 
"Henry'' m i  classmate said. "I hate to upstage you, but I'm joining 
the United States Prosecution staff a t  Nuremberg " I didn't go to bed 
that night: my wife wouldn't let me I hit the trail for \Vnashmpon. 
D.C , very early the following morning, and that afternoon I landed 
on the steps of the Pentagon and was Interviewed for B position a t  
Knremberg 

Emphatically supported by m>- wife. I left no stone unturned 
until I was en route to Nuremberg But Nuremberg involved consid. 
erable risk taking There were those who told me not to go becauee I 
would lose my place in line for S U C C ~ E S  in the traditional practice of 
law I disregarded these naysayers and stuck w t h  my decision This 
proved to be the best decision I made in m>- ahole life. because I 
became an individual at Nuremberg, and It gave my life a sense of 
meaning and purpose 

What i t  was lihe tchen Zgat there? 

On my a r r iva l  a t  B r e m e r h a \ e n  in March 1946 ,  I s a w  a 
Germany which had been devastated by modern weaponry The 
effects of warfare were so destructive that I resolved to do my part to 
never let it happen again. Cinlicatmn ae I had known It had dmap  
peared. People lived in cellars and in the ruins of bombed-out build- 
ings Food was ~n short supply 

Many of the people were in rags We took a train an a bitter- 
ly cold rainy March night from Bremerhaven to Nuremberg We 
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arrived at the Nuremberg Bahnhof ( r a h a a d  station) a t  4 30 a m .  in 
a blinding rainstorm. We were billeted at  the Grand Hotel right 
acmss from the bahnhof This was where Adolf Hitler and his top 
subordinates had stayed and played a few years before. We arrived 
on a Friday and started work in the courthouse the following day, 
walking to the courthouse through the devastation wrought by the 
Allied bombing. As we did, we were faced with a continual reminder 
of the meaning of our missmn. 

4 t  Kuremberg, I worked on the closing phase of the General 
Staff and High Command ease. We sought to convict them as a 
group, but the court found that  they were not a cohesive group, 
although what they did had the ring of criminality As a result, we 
took steps to try them individually. 

I was given three cases: (1) against Walter yon Brauchitsch, 
Commander in  Chief of t he  German Army; (2 )  against  Heinz 
Gudenan, the father of modern tank warfare and Chief of Staff of 
the German Army; and (3)  against former Field Marshall Erhard 
Milch, who actually led the German air armada in the  Battle of 
Bntam 

I prepared the cams against all three, but von Brauchitsch was 
handed over to the British for trial and sentenced to a long prison 
term. Guderian was to be transferred to the Palish for tnal .  But 
after we were committed to the transfer, we got into a fight with the 
Poles, Guderian got as far as Berlin, and was Stopped there and 
never turned over to the Poles-and he was subsequently released 
He later participated in a N e a - S a n  movement in north central 
Germany 

The Milch case which I prepared started in December 1946 and 
was decided in April 1947. Milch was tned far hie participation in 
the Nazi slave labor program and for hi6 role In the human expen- 
menti program. He was found guilty on the slave labor counts and 
sentenced on April 16, 1947, to life imprisonment in Rebdorf Pnsan 
outside Munich, but in early 1951 his life sentence was reduced by 
John MeCloy, High Commissioner for Germany, to fifteen years and 
he w w  released on parole after serving two-thirds of this sentence in 
mid-1955. As a matter of Interest, Milch had appealed hie sentence 
to the United States Supreme Court, but the Supreme Court refused 
in October 1947 to take jurisdiction. so his sentence remained intact 
until it was reduced. 

I also worked on the Mimstnes case and the Justice case 

One of the unique features of the Nuremberg proceedings was 
that much of the proof of guilt came from the Nazis' own files. The 
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Germans -ere the greatest record keepers ~n history For example, 
~n preparing rhe slave l abor  phase of the ease against >lilch, w e  
used the minutes of the Central Planning Board, of which he %as a 
member The board governed Germany's war economy and was to up 
Its qebal l s  ~n the explmtatmn of d a r e  labor Documentation for the 
human experiments case was amply provided by the Luftuaffe 
files-because the experiments here conducted for Luftwaffe use a t  
Dacha" concentration camp The problem ~n preparing these cases 
was proving the "cham OF knowledge " It u a s  \ ' e ly  hard to establish 
that, for example, Xhlch, 8% de iac to  head of the Luftwafie. knew 
what was going on in  the w a ~  a i  human experiments at  Dacha" .As 
regards d a r e  labor, ne did have some very incriminatrng doc". 
ments. because the slaie labor problem W B S  frequently discussed at  
meetings of the Central  Planning Board of which Milch was an  
important member lye convicted Milch to B considerable extent with 
the ~o luminous  minutes from the Xaas'own f i les.  

\\%hat was the law which governed in the handling of these cases7 
In the first case before the International Military Tnbunai, it was the 
London Charter of August 6. 1945 In the subsequent proceedings, It 
u a s  t he  Control Council Lou  .Yunibei I O  These two documents 
bere basically similar a i th  two exceprions which I shall mention. 

Bath defined c ~ i m e s  against peace BE planning or  waging of 
aggressive u a r  B u t  Control Council L a w  Sumher 10 defined 
"crimes against peace'' to include inrasmns as well as wars-thus, 
proiiding a basis far chargmg the Austrian and Czechoslovak con- 
quests as crimes against peace 

The second categar) of crimes was u a r  ~ r i m e ~ - - ~ i o l a t i o n ~  o i  
the laws and customs of w a r  

The rhird categor) of crimes was crimes against humanit>- 
atrocities committed against ciwlian populations on racial, political, 
or re l ipus  grounds The London Charter added the provision that 
"such crimes mui t  be m execution oi  or in connection of any crime 
within the jurisdiction of the tribunal 'I Thus. rhese cnmes under the 
London Charter could nor stand on their own bottom. Control Council 
Lau. Tumbei 10 removed this prowsion. therefore, we could take cog- 
nizance of atrocities perperrated piior to the outbreak of the war 

Back up for the changes ID the case of war crimes and crimes 
againzt humanity came from The Hague and Geneva Conventions of 
190: and 1928. respectlael?, and m the case ofcrmes  agamst peace, 
from the Kellogg-Briand Peace Pact of 1928 uhich outlawed uar  as 
an instrument of n a ~ i o n a l  poiicy and various treaties that  Germany 
had signed c o i e r i n g  the peaceful resolution of disputes I i . e ,  the 
Locarna TwattesN 
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Under the London Charter and C o n i d  Council Lau Number 
10, superior orders was not a defense. although It could be consld. 
ered ~n mitigetion if the moral choice was not possible. The head of 
state of a country was not exempted from trial by virtue of his pos1- 
tion The court dismissed the ex post facto defense. which was 
directed at  the novelty of the Nuremberg trial, on the ground that ex 
post facto IS a prine~ple ofjustice and not a imitation on sovereignty, 
and Albert Speer told me after he was released from prison that he 
felt that the Nuremberg trial w a s p e t ,  and that  to allow the ex post 
facto defense with these defendants would create an r j u s t m  The 
fact of the  matter  was in several cases they had legal opmione 
telling them that  what they were doing was wrong 

Mtnesses-mho were they? Same exampies 

Rudolph Hoess, Commandant of Auschwtz. testified that  he 
was responsible for the killing of 2,500.000 persons at  Auschwitz 
and t h a t  an addi t ional  500,000 people died from disease a t  
Ausehwitz. 

Otto Ohlendorff, head of Emsatz Gruppe D, admitted directing 
the killing of 90,000 men. women. and children ~n Southern Russia. 
Ohlendorff was a lau3)er. 

Friedrich yon Paulus, who surrendered German armies a t  
Stalingrad in February, 1943, testified against his former military 
colleagues saying that  they planned and initiated the aggressive 
uar against the Soviet Union. 

In the Milch case, Roland Ferrier and Paul le F m c ,  u,ho w e ~ e  
French slave laborers, described the horrendous conditions under 
u,hich slave laborers lived and worked They were unbelievable, and 
their testimony could have been multiplied by others by the thou- 
sands. 

The foregoing were just  a few-plus the defendants them. 
selves. 

Who mere the defendants-nd khat &ere they iihe? 

I talked with several of the defendants in the first case-Spew 
Goenng-Sauckel-Keitel Speei impressed me deeply because he said 
"I did it and I bear my ehare of responsibility" Milch refused to 
accept any responsibility Gaenng still reiered Hitler when I talked 
to him on September 28. 1946 Hess appeared to be "out of it." but in 
hls closing statement said that he wmld support Hitler and Nazism 
again if the opportunit) ever arose Sauckel and Kettel were weak 
sisters-Sauckei was a whiner and Keltel an old toady to Hltler 

I t  may be of interest that four of the defendants were lawyers. 
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Kaltenbrunner. the head of rhe Gestapo. Frank.  a former head of the 
Bavarian Bar Association and Governor General of Poland, Frick, 
the Minister of Interior. and Seyss Inquart. the Gorernar General of 
the Setherlands and former Nazi  Chief in Austrm All four were 
found guilty and executed. 

W h o  were the major defendants a t  Nuemberg? Well. I t  800n 
became apparent that rhere were t nc  who were very, very Impor- 
tant-super important. One was Herman Gaenng-because of his 
standing. He was the Reichs Marshall 4 LVorId War I hero. the suc- 
C~SSOI to Baron \'on Richtoven the Red Baron who had been head of 
the Richtoven squadron in World War I Goering was a national 
hero, charismatic and sharp. razor sharp Once he got off the dope 
and got n d  of the painted toe rids and toga that he aore a t  times 
during the w m ,  he UBE extremely acute. and the exchanges between 
Juetice Robert Jackson, the Chief Prosecutor of Nuremberg, and 
Goering were intense and fascinating Jackson had been B good 
appeals lauyer His experience w a s  not as a trial l a v e r ,  and some 
fel t  t h a t  he had  me t  h i s  match i n  G o e r i n g  Bu t  t hese  s h a r p  
exchanges should m no way diminish Jackson's greatness I last 
mtemewed Goering an September 28, 1946 1 had a detailed affi- 
davit that  I uanted him to sign, implicating his Deputy. Erhard 
Milch, m cer tam R ~ T  crimes I tried to play him off against his 
deputy by suggesting that Goeiing say some incriminating things 
about Milch But he went through rhe affidavit like greased light- 
ning, crossed out the punch lines and then said, 'Here's your affi- 
davit I mre i t  back LO you now and alco the paper c l i p t h e y  think I 
might do something to  myself uith this paper clip" Well. he didn't 
need the paper clip because he killed himself just before his antici- 
pated execution with a cyanide capsule  which some th ink  an  
.American soldier named Tex Kh~heelus helped him to obtain 

The other super irnportanr defendant h a s  Albert Speer who 
was closer to Adolf Hitler than anjone else Hitler had everybod) 
figured out in terms of them ueakneases and m s t m c t t v e l y  played 
one person agamar another Hltler encouraged the rivalries: between 
Speer and Goenng, between Bormann and Speer Goebbels agamst 
Hirnmler; and Goebbels against Ribbentrap. Nobod) e\er felt secure 
It became clear to me very E O O ~  after my arrival in Nuremberg that 
the window into Hitler's soul was Albert Speer, Hillers closest per- 
sonal assocmte Together they devised architectural dreams to cre- 
ate a new and greater Berlin as a world capital Hider was a frus- 
trated architect himself uhase grandiose plans could now be real- 
ized through Speer's expertise Speer was responsible for choreo- 
graphing some of Hirler's charismatic performances at party rallies 
Speer conceived of the cathedral of IC? uhich miolked searchlighra 
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playing against the dark sky During these r d ~ e s ,  the legions of 
Nazism paraded for three or four hours to Piax marching songs, 
then the solitary figure of Adolf Hitler appeared at the outer end of 
the vast Piuremberg stadium and the spotlights tracked him as he 
walked up to the piatform t o  b e p  his mesmerizing speeches to the 
Nazi audience This panoply was Speer's creation 

The only person that  I could see who really understood and 
influenced Hitler war Albert Speer, so 1 spent a lot of time wah him, 
during which Speer told me that Hitler was a mesmerizer, depriving 
people of their will. I didn't need to be told that  Remember. I had 
heard Hitler on the radio back in 1935 Speer said Hitlei took peo- 
ple's wills away from them and twisted them to his own purposes. 

S p e e r  a180 told me t h a t  he frequent ly  took the  7 p m. 
Wednesday mght flight from Tempelhoff to Hitler's retreat in the 
Obersalzburg During the  f l ight ,  Speer  would r e h e a r s e  hls  
exchanges with Hiller One example from the late stages of the war 
involved Bormann's plan to destroy all industrial installations in the 
occupied countries of western Europe, including the Philipsglow- 
lampweiks at Emhoven in the Netherlands and the Renault works ~n 
Paris Speer appealed to Hitler's ego by saying, 'We're coming back, 
mein Fuhrer You told us we would be. We're going to need those 
installations You don't want to destroy them" So Hitler reversed his 
decmon Thus, Speer was a point of influence without parallel in 
Hltler's cmle  Speer told me that Hitler had no friends, yet Hltler's 
secretary, F r a u  Traudl J u n g e ,  told me ~n December 1992 and 
November 1994 that Hitler regarded Spew as his friend. This was a 
special relationship unlike any other within Hitler's entourage 

What W ( I S  the court like? 

Chief Justice Geoffrey Lawrence, who also was C h d  Justice of 
the United Kmgdom. had a sense of fairness in running the proceed- 
ings. He was even handed He kept the Russian prosecutors under 
control. Albert Speer expressed to me tremendous respect for 
Lawrence as ajudge 

The proceedings were simultaneously translated into French, 
English, German, and Russian Wolfe Frank was the ehlef translator 
from German to English. His translations were delicious-he had a 
great command of the English language. I used to go to the court. 
room sometimes in the afternoon just to listen to him. 

Where WQS thepress? 

The press were everywhere. They lwed at  Faber Schloss (cas. 
tle). Every great newspaper person of the day was there Radm COY- 

wage was very complete 
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Who bere  the defense counsel? 

German lawyers were defense counsel They were the leaders 
of the German B a r  Same. such as Friedrich Bergold, who represent- 
ed Erhard hlilch. were very good He also defended \larun Bormann 
i n  absentia in the first C B I ~  In Hitler's Germany. Bergold had 
defended Jehovah's IVitnesses who had been persecuted He  was 
smart. hard working-very a b l e a s  h a s  Hans Flachsner. Speer s 
counsel. The ster defense counsel was Otto Krambuhler who repre- 
sented Grand Admiral Karl Domtz, the head of the German Say! 
He procured an amdavit from United States Admiral Nlmm uhich 
said that the United States had undertaken actions paralleling some 
of the allegedly criminal ac t iv i tm  wlth whlch w e  were charging 
Donitz 

Overshadowing all of these individuals was Robert Jackson. 
who had the vis ion to create  Nuremberg-he was the  greatest  
appeals lawyer that  the United States has ever produced There 
would have been no Kuremberg without Robert Jackson We on the 
staff worked on his elosmg statement and submitted drafts. but I 
later found that Jackson r ed id  It all himself I t  was a masterpiece. 

What was the soc~al  confextz 

Tension was high at  the courthouse all day At night we danced 
and relaxed at the Grand Hotel to Koenig and his p e a t  orchestra- 
Violetta from la Trawata" and 'Wien Wen nur  du Ala,' are pieces 
that I shall n e ~ e r  forget because of their effect on me and the atmas- 
phere which they recreate m my m e m a n  

!+%at drd i t  oil mean to me7 

I came home with a sense of mission to never let war an that  
scale happen again I became an individual at Nuremberg I knew 
w,ho I was and what I stood for. I developed for myself a blueprint of 
the world as It should be, and putting this into effect has been my 
goal for the rest of my life. 

It has always been my sincere convietion that l a y e r s  because 
of their training can, and must, play a cntical role in establishing a 
rule of law in the world. I believe that we lawyers have to do what 
we can to create a better world for future generations, we have been 
glven a privilege by society to practice law. and in return we need to 
tithe a bit for society 

What we need to focus on LE institution building We need to 
develop new mstitutmns to fill conspicuous gaps in our international 
context For example, an  international criminal court IS long over- 
due, and we need to see that 11 becomes a fixture on the world scene 
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It IS vital to put in place a n  International criminal court after which 
we can make improvements in it based on actual experience As an 
alternative to endless debate over a totally comprehensive set of 
crimes, an  international criminal court could be Imuted a t  the time 
o f  i ts  establishment t o  jurisdiction owl(  a restricted number o f  
crimes on which there was general agreement. Then. as experience 
dictates, the court's jurisdiction could be expanded to other crimes 
Or we could transform the current ad hoc war crimes Tribunal s t .  
ting at The Hague into a permanent Tribunal which would not be 
limited to jurisdiction over crimes in the former Yugoslavia and 
Rwanda. 

W e  also must continue to wrestle with the problem of saver. 
eignty We need to face up to the fact that some limitations on saver. 
eignty are necessary if we are to achieve a better and more secure 
world. Prist ine sovereignty is indeed an  illusion m our current 
world, bound together as it 1s so tightly today by trade and cammu. 
nicatmn. There 18 no talk of international wars today m western 
Europe, the site of most of the wars in the nineteenth and twentieth 
centuries. This 1s because the European nations have under the 
European Community relinquished some sovereignty in order to 
maintain economic equilibrium and peace ,n their homelands. 

And so we should learn rrom the lesson of today's Europe-that 
the pnce of peace is the transfer a i  some elements o i  national saver- 
eignty to international institutions. These prerogatives can in turn 
provide the basis far international institutions to function. We ean- 
not have it bath ways. To achieve an enduring peace, we must g ~ v e  
up sufficient sovereignty to enable international institutions to func. 
tion and work on our behalf As the largest and moat important 
nation ~n the world, the United States must be willing to p e  inter- 
national institutions sufficient power to work ior us. Today, in the 
absence of a JtNCtUre for an as~ured  peace, we f a c t i n  B nutshell- 
lnternatmnal anarchy and endless future surprises such as  the 
attack on Kuwait, the death and destmction which is now a fact in 
the former Yugoslavia, and B replay in other CountTies of the a tm1-  
ties in Rwanda. 

So we are a t  the point of decision and the answer seems self.e\i. 
dent. Relinquish some national sovereignty for international goals. 

Nuremberg was the start af an odyssey for me, and I am still 
seeking the golden fleece. Perhaps my life and experience are analo- 
gous to the world at  large 8 6  we all seek to apply the lessons of 
Nuremberg. We are all stili seekmg to respond to. and we have not 
yet answered, my father's challenge that hot Yay Summer night in 
1935 when he asked the question "Hou do we stop wars?" 
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We are" t there )et .  but flit?. m a r s  afrer l i u r e m b e r p  trials 
have started at The Hague to Investigate i i a r  crimes ~n the foarner 
Yugoslavia The Kuremberg p r m c ~ p l e s  are the basls for these trial- 
Let UB work to assure that  an  international c r i m i n a l  cour t  b l l : i  

become a fixture on the mtemarmal  landscape m Its present form 
or  ~n a changed form as future ekperlence dictates 

h'uremberg %as a hisrarical landmark ~n other respects as well 
It marked the s tar t  of the international human rights inowmmt 
because it U B I  the first mternatmnal adjudication a i  human rights 
Its effect in this respect 1s felt throughout the aorid ~n the Umted 
Nations Genocide Convention. the Llnited Nations Universal Bill of 
Rights, .American Convention on Human Rights, and above all rhe 
European  Convention on  H u m a n  Rights  and Fundamen ta l  
Freedoms. 

Suremberg principles gmernmg the conduct of war are m o r -  
parated into all the field manuals of rhe major powers. and the 
Suremberg principles have been supplemented 8 s  needed by the 
1949 Geneva Conventions Governing the Treatment of Prisoners of 
War and the Prorectian of Ciwlmna m Wartime 

Nuremberg WBJ the first postmortem analreis of a dictatorship 
Through Nuremberg we learned the intimate detaiii of the h e r s  of 
power ~n a functioning dictatorship. and haw to avoid B recurrence 
m the future 

Nuremberg held indiwduals responsible for wolatmns of Inter- 
national law and, correspondingly. that Individuals had mternatian- 
81 human rights not dependent on nation state recognition. This w a s  
a @ant leap forward in the evolution of a civilized world 

I am an idealist-I make no banes about It I believe u e  c a n  
have a better world where men and women of all nations and races 
can live ~n peace and securit) and with dignity I believe that w e  
have to fight for this new world. and I am willing to do my part In 
truth 1 have devoted my life to It 

As Edwm Dickinson, that great internationalist.  said some 
year ago: "History teaches tha t  without ideals there  can be no 
progress, only change: you may never touch with your own hands 
the stars that guide YOU. but by following them, you wi l l  reach your 
destiny" 

We have to keep OUT eyes on the stars Let us all tithe a bit for 
future humanity in an endeavor to create a more secure world in 
which the rule of l a w  preiaili This has been my life-long dream. 
and I hale  devoted most of my baking hours to it 
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There LE a n  old Andalusmn song ahich L F  sung m flamenco taY. 
erns ah ich  rum as iollons 

"They say that a day 
Has twenty-iaur hours 
If I t  had twenty-seven, 
I would love you rhree hours more " 

On a personal level. I would phrase it this a a y  

"They say that a day 
Has twenty-four hours 
If  it had twenty-seven, 
I would work for a more secure world 
three hours more " 
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ESTABLISHING AN INTERNATIONAL 
CRIMLUAL COURT: HISTORICAL SURVEY 

M. CHERIF B~sslouNI** 

Since the end of World War I(19191, the world community has 
sought to establish a wrmanent international criminal court.1 but 

*Presented 17 November 1995 during "Nurembarg and the Rule of Law A 
FiftyYear Verdict." B Conference w-sponsored by The Center for Sat~onal Securlty 
Law, Unlveraty of Virginia, The Center of Law. Ethacs snd Nabond S a n t y ,  Duke 
Unluerelts School of Law and The Center for Lau and Mlhtsry Operations The 
J u d e  Advocate General.a'Schw1, United Statee Arms The Conference was h!ld 
the Decker Auditorium. The Judga Advocate Deneralh School. United States Armn 
Charlatteswlle. VITPLIIIB. November 17-18, 1995 
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t ha t  goal is j e t  t o  be realized, although progress toward i t  is 
evident.z 

In the course of the last fifty years, as the worlds major pallti- 
cal pau'ers sa\+ tit, four ad hoc tribunals and five investigatory com- 
missions have been established. The four tribunals are as fallows: 
The Internananal  Military Tribunal sitting at  Nuremberg,3 the 
International Military Tribunal for the Far East Bitting in Tokyo? 
the International Criminal Tribunal far the Former Yugoslavia at 
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The Hague,j  and the International Tribunal for Rsanda at hrusha 6 

In addition to the tribunals. there hare  been five investigatory com- 
m i ~ s m n s  (1) the 1919 Commission of the Responsibilities of the 
Authors of War and on Enforcement of Penalties ~ n v e s t i g a t i n g  
crimes ~ecur r ing  during World \Var 1,’ 12) the 1943 Unlted Satmns 
War Crime Commission, which investigated G e r m a n  w a r  crimes 
during \Porld War 11,s 13) the 1946 Far Eastern Commission 9 which  
Investigated Japanese war  crimes during \Vorld War 11, 141 the 
Commission of Experts established pursuant to Seeurlty Councd 
Resolution 780 to Investigate violations of international humanitari- 
a n  l a w  ~n t h e  former Yugoalavia,lo and  151 t he  Independen t  
Commission of Experts Established in accordance with Security 
Council Resolution 936, the Rwandan Commission. to investigate 
\ idat ions committed during the Rwandan c i i i l  a a r ”  I t  IS relevam 
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to point out that there has been one nongovernmental investigatoly 
commission The Carnegie Endairmen1 for Internat ional  Peace 
establrshed a commission to investigate alleged atrocities committed 
against civilians and prisoners of w a r  during the First Balkan h'ar 
of 1912 and the Second Balkan War of 1913 l 2  

After World Rar I, the Treaty of k r s a i l l e s  had provided far ad 
hac tribunals,'3 hut none were established Article 227 of that treaty 
provided for the prosecution of Kaiser Wilhelm I1 for "a supreme 
offense against international morality and the sanctity of treaties"" 
Additionally, Articles 228 and 229 provided for tribunals to prose- 
cute 'persons accused of having committed acts in violation of the 
laws and customs of war''15 Horever, none of these international 
tribunals came into existence. Instead,  with the consent of the 
Alhes, who had Included these pro"~sions in the Treaty of Versailles, 
token national prosecutions took place in Germany l6 This compra. 
mise demonstrates that the palmcal uill of the world's major powers 
18 paramount over 811 else 

Throughout the seventy-five years discussed in this article, the 
worlds major powers, selective as they have been in establishing ad 
hac bodies to investigate certain international crimes, nevertheless 
progressively have recognized the  aspiration^ of world public opin- 
ion for the establishment of an impartial and fair system of interna- 
tional criminal j umce  But in the course of the historical evolution 
that took place. only the concept of individual criminal responsibility 
was recognized," while that  of state criminal responsibility has  
been rejected.16 

In the aftermath of World War 11, the International Military 
Tnbunal sitting at Nuremberg (IMT) l19451,19 and the International 

I 
. .  . . . . . . . 
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Military Tribunal for t he  Far Eas t  si t t ing in Tokyo IIMTFEI 
(1946).20 were established to  prosecute individuals for "crimes 
againat peace," "war c~ imes , ' '  and "crimes against humanity" In 
occupied Germany, the four major Allies, pursuant  to Control 
Council Leu' Sumher prosecuted, in their respective cones of 
occupation, the same crimes BE did the IMT22 while some of the 
Allies 1x1 the Pacific Theater prosecuted Japanese for "war cnmes" 
under their respective military laws 23 The two postwar experiences 
with international prosecutions started with the establishment of 
international c ~ m m i s s m n ~ ,  though, as descnbed below, in neither 
case was t hen  work particularly relevant to the subsequent prorecu. 
tions. 

1946 
r l U l i e d  Control Cauneil La-, Sumber l o ,  Punishment a i  Persons Guilt? of War 

Cnmei .  Crime8 against  Peace and against Humanit) 20 December 1946 Off ic ia l  

EFNCLOPEDI.+ OF J-x, 10: 'Richard Bourine & Perer Karnick edr 1993, 
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The post-World War 1 experience showed the extent to whlch 
international j u s t i ~ e  can be compromised for the sake a i  political 
expedience Conversely. the port.\Vorld War I1 experience revealed 
how effective international jus txe  could be uhen there IS pnlltlcal 
will to support 11 and the necessaq  resource^ to render it efiectlve 
Whether fully realized or not, these sets of experiences were one 
sided, ae they imposed %ctors"justice over the defeated 2 4  however, 
they were not unjust only because they bere one sided Among all 
historic precedents, the IMT, whatever its shortcomings may have 
been, stands as the epitome of international justice and l a l r n e ~ s . ~ ~  

Subsequent to  World War 11, national prosecutions occurred ~n 
the Federal Republic of Germany26 and in other Allled countries, 
such as Canada,2r France,28 and Israel 29 Australia3n and the United 

passed national legmlatmn enabling prosecution. slrnllar 
to the corresponding Canadian law,32 but so far have not brought 
anyone to tnal 

%During World War 11, the German Wehrmnihl had organized B specrsl ofice 
to  record v m l a t m z  of internstma1 law committed against fhs German pwples Bur.  
the Mlmi disregarded these c181ms See ALmm hl DE Z1m5 THE WLHRI~ACHT BLRCAU 
19891 The l\ITFE prmecutiana and some ai the Far East l l l e s  proiecutmni-like 

the Ynmarhita trial ~n the Phihppme-revealed procedural lnfirmrties and B sub- 
: ~ a n t i r e  lack o l fmne ir  See in re Yamaihita 327 U S  1. 67-125 tRut1sd.e & Murphy 
JJ , diiientmgl,  see also REEL i u p i o  note 4 

" L e  Attorney General of Israel v Eichmann. 36 I L R E ( D x r  Cr 19621 (11~1. 
Attorney General 01 Israel Y Eichmann, 36 I L R 277 (Sup Ct  1962 l l s r  j , diimirr- 
mg appeal, See p m w a l l y  G i a i o ~  HALS\ER. JLSTICE Iv JEBIS<LEU 119661 PETER 
PIPAOATOI, LE PROCES 0 EICHMAXN 11564 . Leal ie  C Green Legal  l a s u i s  a i  the 
Erchrnonn Thai, 37 TUL L RE\' 641 11962r 

iO\\ar Cnmei  Amendment Act 1986. SD 3 (1589) IAurtl, 
3 War Crimes Act  ,991, i h  13 5 K ,, see War Crimes Report 0 1  the War 

,'Criminal Code R S C 1927 ch c 36 
C r i r e ~  Inquiry Sir Thomas Hetherington & Uil l iam Chalmers. members 19868 

i 3 71.3 7 1  ( C a n ,  81s afzprc note 24 
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The  in t e rna t iona l  Mil i tary Tribunal  a t  Nuremberg  t h e  
International Military Tribunal in the  Far East and cubsequent 
prosecutions by the Allies were significant precedents in the eifarts 
to establish an e f k t i v e  s)stem of international criminal p s t r e .33  
There historical precedents ha re  dereloped new legal norms and 
standards of responsibility uhich have advanced the mteniatmnal  
rule o i  Ian,  for example the elimination of the defense of obedience 
t o  supenor orders and the accountability of heads of state 3 4  LVith 
the passage of time. these precedents, notwithstanding their short- 
comings, acquired more legitimacy and precedentid value Time and 
the unfulfilled quest for international criminal justice have put a 
favorable gloss over infirmities and flaws of these proceedings The 
symbolic significance which emerged from these experiences IS their 
moral legacy. now heralded by those who seek a permanent effec- 
tive, and politically uncampramised system o i  international criminal 

The conflict in the former Yugoslavia provided another oppor- 
tunity for advancing international criminal justice The United 
Sations Security Council saw fit to establish an ad hoc international 
criminal tribunal to prosecute those responsible for v io la t ions  of 
international humamtarian law and the laws and customs a i  

JUSLICB 35 

" .  
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I n  50 domg. the Security Council added another important precedent 
to the hts top of international criminal law Like prmr exper~ences, 
It started with the establishment of en mvestigatory commlssmn fol- 
lowed by the establishment of a tribunal Unlike prior experiences. 
however, it sought to create a Continuum between the mvestigatogv 
and proeecutorml aspects of the pursuit of justice 3i Then, on the 
s t rength of thls  experience, the Security Council repeated the 
process in connection with the civil war m Rwanda.38 

After the decision to create the Rwanda Tribunal. whwh took 
much effort to establish, the Security Council reached a paint of"tri- 
b u n d  fatigue "39 Indeed, the Ioplstm of setting up the ad hoc tn .  
b u n d s  for the former Yugoslavia and for Rwanda have strained the 
capabilities and resources of the United Nations and consumed the 
Security Council's time This stage of "esiiness with ad hoc tri. 
bun& coincided with renewed efforts for establishing a permanent 
international criminal court, thus enhanemg its prospects. 

The efforts to establish such a body started with the League of 
Pations and was continued by the United Katians.'o The League of 
Nations efforts were linked to a permanent internatmnal cr~rnmal 

3% Ju l i  1994. the Securit) Council passed Resalution 936. u m g  the precedent 
01 the former Yueablsvis 86 B madel. Lo establish B commi i s i~n  o i  e x ~ e r r i  Lo Investl- 
gate iralaiiani committed during the Ruandan civil Y B I  S C Re6 935, L 6 SCOR, 
49th Sesr 3400th mtg m t  1, U N Doe ST+ES.935 (1994: The Ruandan eommls~ian 
laired onl) faur manthe which UBI noi long enough for I C  to eilectively perlorm 
Lark On 1 October 1994. the Rwandan cemmmsmn rubmlfted IIE prellmlnar? repon 
t o  the SecrefawGeneial. and wbmitted B R n a l  report on 9 December 1994 See 
Preliminom R e o m  of the lndeoindenl  Cammissran of Ezoani Established ~n occw 

rhough the ifsfufes for the Rwandan 'Trhnal and t he  Tribunal for the iormer 
Yugoslavia dilier. the tribunals share a common Prosecutor and B common Appellate 
chamber Thln IS B C Y ~ D Y S  f ~ r m v l a  for separate ad hac Lnbunsli bur perhaps demon- 
~ t i a l i n g  the need for B permanent body to  sdminister inrernsfionsl criminal luarice 
The seat a i  the Ruandan Lnbunal IS to  be ~n Arusha. Tamanla 4 building t o  hause 
the tribunal IS ~umenfly under iansrrucfmn 

"A teim aptly coined by David Srheifer Senior Counsel and Adillor to the 
Unite0 Stares Permanenr Representatlie to  the United Sarion%. i n  s speech 8r the 
1994 International Law \\eekend st  rhe NeuYobrk City Araacisuon of t h e  Bar 

.cFar the hiatow arthis e n d e a w  see 8 u p m  note 1 
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court whoseiurisdiction was limited only to enforcement of the 1937 
Terrorism Convention 4 1  The  United Nations efforts were more 
encompassing These efforts can be traced along two separate  
tracks. codification of international c~ime542 and the elaboration of a 
draf t  s t a tu t e  for the establishment of  an international c 0 u r t . ~ 3  
Curiously, the  two tracks have evolved separately. though log ic  
would have required tha t  they be integrated But the history of 
these two tracks reveals the  lack of political will by the world's 
major powers to join them. This 1s evidenced m the separate CDUTSBE 
that the various United Sations institutions have taken 

In  1941, the General Assembly mandated the International 
Law Commission ULC) to codify "Offenses Against the Peace and 
Security of Mankind" and to draft a statute  for an international 
criminal court.44 In response to that mandate, the ILC completed in 
1954 a "Draft Code of Offenses Against the Peace and Security of 

~~ ~ ~ 

monoenlion lor the C ~ e a t m n  of an Internstianal Crimmal Court. opened far 
mgmsture st Geneva 16 Nov 1937, Leagie a i  Sal ivnr 0 J Spec ~n Supp Sa 156 
19381. League 01 Satmna Doc C 547111 hl 3641P 1931 Y ,19361 I n w e r  enlered 8nr0 

'mce 

L*K THE LEG& AND CRITICAL ANALYSIS 07 I\TLR\CION*L 
me1 Derby, A Fiameu,ork for lnleinalianol Ciiminsl La& 111 

L A W  33 IM Cherif Baniiouni e d ,  19661, Yoram Dln~ le in  
w 5 I E R  Y B  I V T L  L 9 '1961,.  Robert Friedlander, The 

Foundultunr of Inlirnationd Ciimmal Lnu A Prrsrnf Do., lnquir ,  16 CaiP k RES 
I ~ T ' L  L 13 ,19831 Robert Friedlander. The Enforrrmenf o / l n m n a i i a n u l  Criminal 

RES J I \ T ' L  L 7 9  ,19851. Leilie C Green An 
?, 3 D a H O L S I I  L J 560 11976, L e i h e  C Green Is 
La&?. 21 ALBLIITA L RE,, 251 11963, Leslie C 
01 Ciirnznal Lair 11 I ~ R  Y B  I N T L  L 9 19811, 

Gerhard 0 W hluellir & Douglas J B i s h a r o i  E ~ o l u l i a n  a n d  E n f o r c e m e n t  a{ 
fn lernal~onal  Crirn#nal La&, >n ICL. supra note 13 BL 59 Georg Schusrrenberger 
T h e  Problem of inirmalmnai Criminal Lam. 3 CURRENT LEO P R O B ~  2 6 3  19501 
r e p m f e d  in I~TLRVATIOIU. C R I ' I ~ V  LAW 3.36 Gerhsrd 0 !\' n u d e r  & Edrard \I 
Wise eda , 1965, Quinci Wnghr. The Scope aflnternaiional Crimmal La&. 15 VA J 
I \ T L  L 562 11976 See d d o  52 REWT INrIIIR\bTIOI*LI DE DROIT P L \ u  1964,. ~ y m p o -  
slum issue on Draft Inrematianal Criminal Court Pierre Bauiat. l n t i o d u o r o n .  331. 
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Mankind"'5 But, the 1954 Draft Code was tabled until such a time 
when "aggression" could be defined 46 The reason for this incongru. 
ent situation was that the General Assembly m 19ZO had removed 
''aggression" from the ILC's mandate to elaborate a draft  code of 
offenses, and gave that task to a special committee of the General 
Assembly That committee was remandated in 1952, and then again 
in 1954. It took twenty years for that committee to define "aggres. 
sion"4' Between 1970 and 1978, the General Assembly did not take 
up the subject of the draft code of offenses, which it had twice tabled 
in 1954 and 1957. But in 1978, new eNoorts forced the m u e  and the 
General Assembly placed the matter in its agenda However, it was 
only two years later that it mandated the ILC to work on the subject 
again. The ILC started ab mitio, and it took until 1991 to produce a 
final new text28 which was, however, amended in 1995 49 

The 1991 Draft Code redefined aggression, but also included 
many new mimes whose definitions were tenuous and  vague. 
Consequently, the member-states'camments an the text revealed lit- 
tle buppovt far it and the General Assembly has taken no action to 
date As a result, ~n 1996 the 1LC revised the 1991 Draft Code and 
produced a new text with fewer crimes,S1 though still unsatisfactogv 
from the perspective of the required principles of legality During the 

aaDrafi Code of Oflenses &oinal the Peace and Security of Y a n k m d ,  9 U S  
GAOR Supp IN0 91 at 11, U U Doc 1 2 6 9 3  11954, reprinted E" 4 5 A u  J INT'L L 123 
119541 1Supp 1 Ihereinaiter 1954 Draft Codel 

*'Si. U N G A Res 898 lIX1 (14 Dec 19541 [tabling the Draft Code 01 OiTenseb 
until aggrebilon W B I  defined! L'K G A  Res 1187 1XIII i l l  Dec 19571 !tabling the 
Draft Code alofiennes for B sffond tme) 

.There weie iaur mmmitfeei on the Quentian a i  Defining hggreoaian The laat  
eommiltee finished ~tr work ~n 1974, finally defining agpeaeion after twenty years of 
debating the >%sue The General kirembly adopted the defimnan by m ~onien6us EJO- 

lufmn U N G A  Res. 3314 lxxIXi, 29 L'N GAOR Supp No 31 at  112, UN Doc 
h'9631 I19741 Far B hirroly a i  the eommiltee on sggrernian's work, me BINJAWIN 
FERENCZ, DEF~NING IITEE\AI.IO\U. ACCRC~SION il975, 

S'DrafI Code of Crime Against the Peace and S ~ u r i r y  of Mankmd, Report of 
the lnternatmnsl Law Commission, 43d Sess , 29 April-19 July 1991. 46th Sess,  
Supp No IO, L ' N  Doe &46:10 1199l)lheremafter 1991 D ~ a f t  Codel Far ennus1 
reports betneen 1950.54 and 1978.91 m the querhan af B Draft Code of Offenses 
Agcunsf the Peace and Semunly of Manhnd, see the Yearbmk ofthe ILC 

'@Repod of the International Law Cornmus&an on the Work of ICS Forty-Seuanlh 
Seamon 2 M a > - 2 1  JUIY 1995. 10 U N G A O R S u m ,  U A Doe k 5 0 ~ 1 0  119951. 

~Intemahons l  Law Commrssion, R q o i i  Io the Opmml Asrembiy, 45th Seis, 3 
M a y 2 3  July 1993, U H Doc &CY 4 448 119931 M. CherdBaoamuni. The Histon of 
Ihe DiofI Code of Crtmea asatnnr the P m a  and Security of Mankind, 27 ISR L REV 
247 119931. Commentaries on the  Iniematmnai L a w  Commissions 1991 Drq4 C& of 
Ciimrr&amt Pmra and S ~ c u r i l y  afMankmd I1 NOOYELLCS ETLDES PENALES 1 1M 
Cherli Baioiauni sd , 19931, Lea Grass. Same Obrriuarwns on the Draft Code a/ 
Olirnsrs &oinsr the Pemrr and Srcvriry at.Uankind 13 I S R  Y B  HLM RTS 9 119831, 
Sharon Wdliamr, The Droit Code of O f t e n s a ~  i l g m n ~ f  the Peace and Semriry a/ 
Mankind. an 1 ICL. supra nore 13 et  109 

Weppon a t  the lndmalionmi La& Commission on the  Work of i ts  F o r t i - S i L m l h  
Sealion 2 .Ma> 21 Jicir 2555 10 U N GAOR Supp U N Doc 1 5 0  10 27 143 !I9951 



60 .WLITARY WR REVIEW [ V d  149 

period in w h i c h  the General Assemhli had mandated rhe ILC to pre- 
pare the draft code of offenses, later renamed the  Draf t  Code of 
Crimes, ~t also gave a mandate to another special committee to  pre 
pare a draft statute for en international criminal C O W L  That corn 
niittee produced a text m 195152 uhich waa revised m 1953 jJ The 
text. however. was tabled because the draft code of affmc-es bias not 
completed. As stated prevmusly, it was completed in 1954, bur had 
been cabled because the definition of aggression. which  had been 
entrusted to  another body, had not been completed Thus. :hese dif- 
ferent bodies worked independently at different venues G e n e v a  and 
Neu Yorkl, producing different texts ar different times I t  u a s  there- 
fore easy for the General Assembly to table each text  successnel\ 
because the  others were not then ready That lack a f s i n c h r o n i c a t m n  
u a s  not  entirely fortuitous: it was the r e ~ u l t  of a lack of a political 
uill to dela? the establishment of an international criminal court 
That was a time nhen  the world was sharply diwded and frequent13 
a t  risk of u a r  Due to the radical political changes since 1969 these 
political impedimente have disappeared However. as discusaed 
below. other impediments surely exist 

Since World Kaar 11, only two international conven~mns refer to 
a n  international criminal jurisdiction Article 6 of the 1946 Genacrde 
Canventmn5' and .bticle 5 of the 1972 Apartheid Convention j5 The 
former. howeier. refers to junsdietmn onl) over genocide hy an  w e n .  
tual m~ernatmnal  criminal court, leaving primary jurisdiction to the 
i tate  having territorial >urisdiction 66 The latter required the estab- 

'?Din+ S.n*z,te irr on lnfemat;onal C n m i n r l  Coin A n n e x  tn the  Report  a i l h e  
Comni r l ee  on International C r i m i n a l  Court  Jurisdiction 31 i u g  :9518. 7 K 3 
GAOR Euoa \ o  11 a t  23 U N Doc A2136 11952 hereiiaf?er 1951 DTR? b:srureI 
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iiahment of an  mternatmnal  cr iminal  jurlsdictmn to prosecute 
apartheid. but It -as  never implemented I n  1960, a t  the request of 
the United Sations ad hac committee for Saurh .Africa this author 
prepared a draft statute for the establishment or a n  international 
c r imina l  jurisdiction to prosecute  'lolators of t he  Apartheid 
Canvent iq5 '  but, to date, the draft has not been acted upon, nor 1s 
I t  likely to be m view of the recent changes in Sourh .Africa 58 

The question of an international criminal court came back to 
the ILC by an unexpected route In 1989 the General Assembly 
requested that the ILC prepare a report on the esrablishment of an 
lnternatlonal criminal court for the prosecutLon of persons engaged 
in drug trafficking 68 Contemporaneously, an  KGO committee of 
experts,s0 chaired by thm author, prepared a draft statute ~n J u n e  
19906' and submitted I t  to the Elghth Umted Natlans Congress on 
Crime Prevention and the Treatment of Offenders 6 2  The Congress 
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recognized the need for an Lnternational criminal court and resal\ed 
(hat  rhe ILC take up the matter63 

In response to the General  Assembly's mandate, rhe ILC ~n 
1990 completed a report which w a s  submitted to the 45th ~ e ~ s i o n  of 
the General Assembly But that report uas not limited to the drug 
trafllcklng questmn and w a s  favorably received b> the General 
Assembly The General Assembly encouraged the ILC to continue its 
work Thus, without a clear and specific mandate. the ILC went 
from a mandate limited to drug trafficking to an all-encompassing 
project Wisely, the ILC started u i th  B preliminary report in 1992,6i 
and when tha t  report  was favorably received by the  General 
Assembly, the ILC produced B comprehensive text m 1993.65 which 
I t  modified m 1994.65 The changes made ~n 1994 were intended to 
answer the political  concern^ of some of the world's major powers, 
and as a result it was less satisfactory than Its earlier 1993 text 

The 1994 text was submitted to the 49th Session of the General 
Assembly. which resolved to consider i t  at  Its 5Orh s e s m n  after dis- 
CUSSIOTIS at Intersessional meetings took place from April through 
August 1995 6T Delegates raised many quemons about the 1994 
tent, but BS B result of these productive intersessional meetings by 
the ad  hoc Committee for an International Cnmmal  Court.6s the 
Sixth Committee, on 28 November 1995,69 adopted a resolution call- 
ing far a p w p a r a t o q  committee meeting to be held in 1996 to pre- 
pare a draft s ta tute  This draft will be submitted to the General 
Assembly's 5 l s t  session and then considered a t  a plenipatenriary 
conference, which may take place I" 1997, thus b rmpng  lhe world a 
step closer to the establishment of a system of international criminal 

&*See R e r m d  Reppan of t h r  Working Croup o n  t h e  Dra f t  S t a t u r e  f o r  n n  
lnfeinvlianof CiimmaI Court Infernafmnal Lsu Comrniislon. 45th Sers 3 Ma)-23 
July 1993. &CN 4 2  190 (19 July 1993). Rmised Reppon ofthe Roiaing Group on the 
Draft Stmute for  an Inmnalianal C i m i n o l  Court  d d d m d u m .  l n i ~ r n s i i o n s l  Law 
Conrnlsman, 45th Serr , 3 Y a k - 2 3  Jv l i  1993, A C N  4 2  490 Add 1 19 July 1993 
Ripoil a i  the inleinn~ionol Lam Commission, U S  GAOR. 47th S e s s ,  Svpp No 10 
U N Dw h ' 4 7  10,19921, Repart of the lntrrnclional Law Commr?aian U N GAOR, 
44th S e ~ i  Sum h o  10. a t 2 5 5 .  C N Doe A16 10 119911 

or1 of the  Ad Hac Cornmillre on t h e  Esiob 

8 : R e ~ a n  n1:be Sixth Cann1:fee.L50 539 and Car 
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,““tlce.’0 

In  summary. the s igndcance of the historical precedents LS 
that the  lessons a i  the past should instruct us about how to avoid 
the same mistakes ~n the future. 

-EG A Res 50 46. U N Doe ARES 50r46,lS Dee 19951 
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HAVE WE REALLY LEARNED 
THE LESSONS OF NUREMBERG?' 

MICHAEL P. SCHAF.F*' 

I .  Introduction 

The Nuremberg l h b u n a l  was the first international cnminal 
tribunal in modern times. It's Charter and Judgment are among the 
most significant developments in international law in this century 
But, like any novel endeavor, the Nuremberg Tribunal has engen- 
dered its share of criticism 

Yet, Nuremberg must be judged, not by contempararj  stan- 
dards, but through the prism of history Viewed within the historic 
context, it was extraordinary that the major German war criminals 
mere even given a trial, rather than summarily executed as had 
been proposed by Churchill and Stalin a t  the Yalta Conference in 
1946 2 With th i s  in  mind,  Jus t i ce  Rober t  Jackson, the  Chief 
Prosecutor of Nuremberg, began his opening speech for the prosecu- 
tion by stating "That four great nations, flushed with victory and 

Sea p a n r i d l j  A BR&CII\LL\ THE OTHER SLRLVBEPO 1957, R CmOT JLSXCE 
AI S L R E I I B F P C  ,15831. A TUIA & J TLE.6. T H E  NURnIBERO TRLU ,19531 

'Tr~iono TAIZOR, THE A ~ a m  OF THE SUP.EYBIRG TRULS 25-32 1952 Stalin 
had proposed that 50 000 German General Staff Ofhceri should be executed while 
Churchill had fawred executimh for B short h z f  af only the most pmmmlnenl German 
u BI criminals Roaseielf WBI noncamm~ttal  It was not until President Harry h m a n  
took office two months later. that the United Srarei  made clear fhar i t  oppozed 
summar, exeeutmn and eupporred mmem the eatabliihment of B tribunal t o  fn the 
German lesderr 
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stung with mnjuly, stay the hand of vengeance and voluntarily sub- 
mit their captive enemies TO the judgment of the law IS one of the 
mmt  significant tributes that Power has ever paid to 

This IS not meant to exonerate Xuremberg or excuse its shart- 
comings Even Robert Jackson acknowledged a t  the C O ~ C ~ U I L O ~  of 
the Nuremberg Trials that "many mistakes have been made and 
many inadequacies must be confessed"4 But he went on to say that 
he  was "consoled by the fact t ha t  in proceedings of this noxelty, 
errors and missteps may also be instructive to the future ' 5  The 
question, then, is have we learned from the mistakes of NurembergO 
As the first international tribunal since Nuremberg, ne must exam- 
ine the Yugoslavia Tribunal for the answer to this question 

I1 Has the Yugoslavia Tribunal Avoided the Shortcomings 
of Nuremberg? 

There were four main criticisms levied on Nuremberg Firat. 
that  it was a victor's tnhunal before which only the vanquished were 
called to amount for \iolations of international humanitarian law 
Second, t ha t  the defendants were prosecuted and punished far 
 crime^ expressly defined for the first time in an instmment adapted 
by the  victor8 a t  t h e  conclusion of t h e  war Thi rd ,  t h a t  t he  
Nuremberg Tribunal functioned an the basis of hmited procedural 
rules that  inadequately protected the rights of the accused. And 
finally, that It was a tribunal of first and last resort, because It had 
no appellate chamber. On paper, the Yugaslana Tribunal appears to 
have avoided a repeat of these madequaem, hut the practice of the 
Yugoslavia Tribunal to date may suggest a different s top .  

A. Wctork Justice 

Elsewhere, I have wntren that in contrast to Nuremberg, the 
Yugoslavia Tribunal was created neither by the victors nor by the 
parties involved in the conflict, hut rather bs the United Nations, 
representing the international community of states Yet, this 1s 
somewhat of an oversimplification. The decision to establish the 
Yugoslavia Tnbunal was made by the United Nations Security 
Council. which has  not remained merely B neutral third party,  
rather, I t  has become deeply involved in the conflict 

19451 Ihereinafrer Opening Speech1 
:Robert H Jsckcon. Opening Speech far the Proiecunon at Nuremberg 21 bo\ 

'Roben Jmckson, Repon to rhe President lOct 7. 19461 
rid 

I I C H ~ E L  P SCHARI, A \  I N B ~ D E R S  GLlDL TO THE 
~ O R T H F  F O R ~ ~ E R Y L C O E L I ~ ~ ~ ~ ~ ?  11995' 
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The Security Council has imposed sanctions on the side per. 
ceived to be responsible for the c o n f l ~ t , '  authorized the use of force.s 
and sent  in t ens  of thousands of  peacekeeping personnei.9 I ts  
numerous resolutions have been Ignored and many of its peacekeep- 
mg tmopE have been injured or killed, some have even been held 
hostage Moreover, a compelling argument can be made that the 
Security Council has bustifiably) favored the Bosnian-Muslims over 
the Serbs throughout the conilicr. Although it imposed sweeping eco- 
nomic sanctions on Serbia. such action was never even considered 
when Croatian forces committed s m i l a r  acts of ethnic cleansing 
During the conflict. the Council has been quite vocal in its eondem. 
nation of Serb atrocities, but its criticisms of those committed by 
Muslims and Croats has been muted 

Although the Yugoslavia Tribunal 1s supposed to be indepen- 
dent  f rom the Securi ty  Councd.  one  cannot  ignore tha t  the 
Tnbunal's prosecutor was selected by the Security Council and LtJ 
judges were selected by the General Assembly from a short list pro- 
posed by the Security Councii. While the Tribunal has jurisdiction to 
prosecute any one responsible for \mIatmns of mternatmnal humsn- 
itarian law m the former Yugoslavia, it 1s perhaps no surprise that 
the indictments so far have been overwhelmingly against Serbs. As 
long as the Jurisdiction of ad hoe tribunals is triggered by a decision 
of the Security Council. and the prosecutors and judges m e  selected 
by the Council, such tnbunals will be susceptible to the criticism 
that they are not completely neutral 

B Applicatran of Ex Post Facto Lazs 
Perhaps the greatest criticism of Nuremberg was its perceived 

application of ex post facto laws. by holdmg mdiilduals responmble 
for the first time in history for wagmg B war of aggression. The first 
t o  voice this Criticism was Senator Robert Taft of Ohio m 1946, but It 
was not until John F. Kennedy reproduced Taft's speech I" his 
Pulitzer Pnze  winning 1956 book, Profiles of Courage, that this cnti- 
cism became part of the public legacy of Nuremberg.10 

S C Res 751 130 Yav 19521 

"See e g , S C Rei 7 6 1  $25 June 15921 .dispaLrhhng peacekeepers t o  emwe t h e  
security of Bara~ero airpanl. S C Res 782 130 June  15521 (dispatching peacekeepers 
t o  'pink ianei'  in Croarlal S C Res 7.5 14 Sept 1592, ldlapatehmg peacekeepera LO 
ather pa*% or Bosnia ro  iariliiate a e h b o n  o l  ald , S C Rei  515 115 Ap' 1553 dls-  
patching peacekeepers ro"ra1e arras' m Boar,ia 

'Woiiv F KI\\EOY, P n o i l ~ r i  1 1  C o ~ p i i c c  228-30 i eommem~r~ l i ie  ed 1564 
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The cieatort of rnr \iligodaria Tribunal uent  LO p e a t  length- 
t o  ensure that rhe Tribural would not be subject to a sLmiliir m t i -  

c m n  Thus. in drafring the rribunal c Statute, the Secretan-General 
required that the Tribunal's j u r i  tion be defined a n  rhe basis of 

oubt part of cuetomav mrerna-  
t h e  Tribunal 's  Sra ture .  r h e  

e Red Cross .  t he  uorld's leading 
authority on international humanitarian law. 'underlined the fact 
that  according to I n t e r n a t i o n a l  Humani tanan  Law as 11 s t ands  
today, the notion of war  crimes 1s limited t o  jituations of interna- 
tional armed conflict ' J ~  

In  the first case to be heard before the Yugoslavm Tribunal. the 
defendant. Duako Tadic. challenged the lau,fulness of his indictment 
under Article 2 ' g r a v e  breaches of the Geneva Can\entions8 and 
Article 3 iwolatmns of rhe customs of war) of the Tribunal's Statute 
a n  the ground that rhere was no international armed conflict in the 
r e son  of Prijedor. where the crimes he was charged with are said to 
h a i e  been commitred I n  a novel Interpretation, the h g a i l a w a  
Tribunal's Appeals Chamber decided by a four-to-one bote rhar  
arthough i r t i c l e  2 of the Tribunal's Statute applied only t o  acts 
occurring m m t e r n a m n d  armed conflicts, .Article 3 applied to w a r  
cr imes " reprd le ia  o f  Khether they are committed in internal or 
m t e m a t m a l  armed cannlcrs ' 13 

The Tribunal based Its decision on Its perception of the trend in 
international law m uhich 'the distinction between interstate wars 
and c ~ w l  wars  1s losing its value as far as human beings are can- 
cerned '11 'A'hile Professor hleron has argued convmcmgly for accrp- 
tame  of i n d i v i d u a l  rerpantibil i t)  for  violations of  t he  G e r e v a  
Conventions and the Praracals additional thereto m the context of 
mternal armed conflict .j such recognition would constitute progres- 
s j i e  development of international law, rather than acknowled,ment 
of a rule that  1% beyond doubt entrenched m existing law In addition 
to avoiding the ex post facto criticism, there 1s a second important 
rearm why the Tribunal should have exercised greater caution in 
constming 11s jurisdiction state? will not hare  faith In the mtegrit) 
of the Tnbunal as a reredent for other ad hoe tribunals and far a 
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permanent international criminal court I f  the Tribunal E perceived 
as prone to expansive interpretations of international l a w  

C Molarions of Defendantk Due Process 

The Nuremberg Tribunal has been severely criticized for a11ow 
ing the prosecutors to introduce ex parte  affidavits against the 
accused over the ob)ectmns of then attorneys.16 Such affidavits, It 
has been argued, seriously undermined the defendant's right to can- 
front witnesses against him. The United States Supreme Court has 
expressed the importance of this right as follows: "Face.ta.faee can. 
frontation generally sewes to enhance the accuracy of fact finding 
by reducing the risk that  a hitness will wrongfully implicate an  

On August 10 ,  1996, the Trial Chamber of the Yugoslavia 
Tribunal issued B two-to-one decision, holding that the identity of 
several witnesses could be withheld indefinitely from the defendant. 
Duska Tadic, and his counsel, even throughout the trial, to protect 
the witnesses and their families from retnbutian.l8 This decision is 
troubling in two respects. First, IIke Nuremberg, the Yugoslavia 
Tribunal decided to elevate the protection of victims above the 
accused's right of confrontatmn, notwthstandmg that Art& 20 of 
the Tribunak Statute requires that proceedmgs be conducted "with 
ful l  respect for the rights of the accused," and with merely "due 
regard for the protection of vietime and witnesses." Second, and 
m o a  worrisome of all, the Yugoslavia Tribunal rationalized its dem. 
sion on the ground that  the Tribunal IS "comparable to a militaly 
Tribunal" which has more "limited rights of due process and more 
lenient rules of evidence."l9 It then cited favorably the ithe oft-enti. 
cized) practice of the Nuremberg Tribunal of admitting hearsay evi. 
dence and ex parte affidawts wlth greater frequency than would be 
appropriate in domestic trials 2o Unfortunately, the Tribunal's mles 
do not permit an merlocutoly appeal from this deemon of the Trial 
Chamber, which will thus not be reviewed until after the completion 
af the tnal. 

innocent person."" 
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D Right of.4pppeal 

4 final criticmn of Suremberg %,as that i t  did not provide for 
the right of appeal The Staruie of the Yugoslavia Tribunal has been 
rerognued as consticuring a major adianeement over Nuremberg by 
guaranteeing the nghr of appeal and providing for a separate court 
of appeal However, the procedure for the selection ofjudges did not  
differentiate between trial and appellatejudges. leaving the decision 
to be worked out by the judger themselves W h e n  they arrived a t  
The Hague. this became the sublect of an Bcnmomous debate,  
because nearly 811 the judges wished t o  be appointed to the appeals 
chamber, which was viewed to be the more p rea t ipus  assignment 
As a compromise, the judges agreed that assignments would be for 
an initial period of one year and subject to ' ' r o t~ t [~on l  on a regular 
basts" thereafter 

The rotation principle adopted by thejudges is at adds with the 
provismns of the Tribunal's Statute that were intended to maintain 
a clear distinction between the t w  levels of jurisdiction. Article 12 
provides that there shall be three judges in each Trial Chamber and 
five judges in the Appeals Chamber, and Article 14i3)  expressly 
states that a judge shall serve only ~n the chamber to which he or 
she is assigned These provisions were meant to ensure the right of 
an accused to have an adverse judgment and Sentence in a criminal 
case remewed by ''a higher tribunal according to law," as required by 
Article 1 4  of the International Covenant on Civd and Political 
Rights 4s recognized by the International Law Commission, the 
purpose of the principle of the double degree of jurisdiction under 
which judges of the same rank do not review each other's decision 1s 

to avoid undermining the integrity of the appeals process BE a result 
of the judges' hesitancy to  reverse decisions to avoid the future 
reversal of their own decisions 2 2  The rotation principle, therefore, 
undermines the integrity ofYugoslavia Tribunal's appellate process. 

I11 Conclusion 

1 hake prevmusly writ ten that "[tlhe Statute r e p r e ~ e n t s  a 
marked improvement over the Scant set of rule6 that were fashioned 
for the Suremberg Tnbunal The Statute and the Rules provide the 
necessary framework for ensuring that the rYugoslavia1 Tnbunal 
will comply u i t h  international standards of fair  tr ial  and due 

21Rule 27 of t h e  Rulez o i  Procedure a n d  Ehidencc \adopted on 11 Feb 1994 
amended on 5 !Jay 1994 4 Ocf 1993 i u n ? e r  reiiied on 30 Ian 1955 U N Doc 
IT 32 R e i  3 30 J a n  1996, r i p r i n l rd  ~n \ I O P P ~ S  & Sc-i nupro note  6 BL 41 

'2Report of the Inrernariona! Law Comr. i i i ion on the Work oE Its Fort) Fiito 
Session at  323 C N Doc 418 10,1993, 
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process and wold the criticmms of Its predecessor"23 In light of the 
subsequent developments described above, I may h a w  been too opt). 
mistic in my assessment TheYugoslavia Tribunal's record 50 far can 
only he described 8s a mixed one I t  can. and must, do better. With a 
half  century of development of standards of international due 
process since Nuremherg to draw from, the Yugosiama Tribunal's 
shortcomings cannot be excused as a product of the times. 

To paraphrase Robert Jacksan again, if we pass the defendants 
in m international trial a poisoned chalice, it is we,  the internation- 
al community, who ultimately are injured. The record on which we 
Judge Mr Tadic today, will he the record on which history judges the 
entire emoort to prosecute cnmes before an international tnhunal24 
If the Yugoslavia Tnbunal can demonstrate that  such an  institution 
can function effectively and fairly, then the case for eatablishmg 
future ad hoc tribunals or a permanent international criminal court 
will be strengthened beyond measure. 
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A FEW TOOLS IN THE 
PROSECUTION OF WAR CRIMES 

w H A Y S  PARKS*' 

I. Introduction 

The prosecution af war crimes may be novel, but it is not new; 
we have been down this road before. Within the United States expe. 
rienee, it  LS not a single road. In addition to the past.World War I1 
process, the United States military has prosecuted any number of 
United States military personnel far n o l a t m s  of the Uniform Code 
of Military Justice that might otherwise have been characterized as 
violations of the law of war 1 

Fortunately, violations af the law within the Unmted States mil- 
itary occur so infrequently that  the prosewtorial path 18 not well 
traveled. As B result, those charged with the responsibility to pra- 
ceed with the inve8tigation and possible prosecution of violations of 
the law of war And it necessary to address imues somewhat unique 
to such cases In an October meeting in The Hague with prosecutors 
and investigators for the International Tribunal for the Prosecution 
of Persons Responsible for Serious Violations of International 
Humanitar ian Law Committed in the Territory of the Former 
Yugoslavia Since 1991 (ICTn,2 a number of issues unique to war 
crimes prosecutions were raised--ar perhaps revisited.3 The orga. 

'Preeented 17 November 1985 during "Nuremherg and the Rule of Law A 
F ~ f t y Y e a i  Verdict.' a Conference ca-rponrored by The Center far K a t m a l  Secunty 
Law, University of Virglnba, The Center af Law Ethics and Xstmal  Security Duke 
Univeraify Sehoal of Law and The Center for Law and Y~litaw O p e r a t i m i  The 
Judge Advocate Generals'Schml. L h t e d  States Arm) The Conference was h i d  ~n 
the Decker Auditorium. Tho Judge Advacate Generals School, U n m d  State6 k m y ,  
Charlatresvdli, Virglnia Xovember 17-18, 1995 

'*Specla1 ASS~stanf far Law of War Matters. Office of The Judge Advocate 
General af the .Amy The o p m o n e  erpreshed herein are those of the author ~n hla per. 
i m a l  cspscity, and may not necesasnly reflect the p011gy of the Deparimenr of the 
.Arm). Department of Defenre. 01 any other agene af the United Staler Government 

:For example. S I P  Ganr D SOLIS. M ~ E S  LVVD M I L I T ~ Y  LA!? IN VIETNAM TRU 

1873), GUESIER L n l Y  AMERICA 1, VIETIAM 
Lleurenant 'A'llllam L Calley, 46 C M R 1131 

343-i3 (Oxford Unn~epra~iy Press, 19 

thrr body af law than infernotianal humanifmnn lnu Ar the law of w a r  makes if 
legally permissible to take the hie of an enemy combatant often ~n the most vmlent 
wake this author ( 8 8  m e  wnh eambst experience) finds II ~bconslstent t o  refer LO this 
body of Isw 8s humaniiormn The United States Department of Defense also rafera to  
fhib body ai I s w  by ~ t s  mare trsdmonal name 

Whe author e e m d  BE the s e n m  pmecutlng attorney for the Flrst hlarlne 
Dmnrion m the Republlc af Vmnam m 1968-69, where some o i  thebe I ISY~J  were con- 

anal term low a i  YO/ t o  be more accurate ior 
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nizers of this symposium asked me to offer a bnef eumey of three of 
these-command responsibility, obedience to rupenor orders. and 
repnsale 

11. Command Responsibility 

The concept of command responsibility has existed for a very 
long time; traditionally, a commander has been regarded BE respon- 
sible for all that  his unit does or fails to do. From the standpoint of 
criminal liability, however, thie v e p  histone and general leadership 
pnne~ple left much unsaid. The post-Wo'orld War 11 war crimes trials 
focused an the concept in a way that  had not occurred prewously, 
clarifying and defining it. 

In determining what constitutes command responsibility from 
the standpoint of a commander's liability for illegal acts committed 
by hia or her subordinates, it is important-indeed. essential-to 
state what the post-World War 11 tribunals did not say or more pre- 
cisely, rejected. Despite posttrial assertions by at  least one defense 
counsel.4 and the very beat arguments of dome war crimes prosecu- 
tom5 no post-Wdd \Year I1 case stands for the proposition of stnct  
liobil~ty on the part of a mil l tap commander 

The post-Wo'orld War I1 case law established mdwidual erirnmal 
responsibility and, for a commander, a dut? to control his or her 
troops and ensure that those troops carry out their asaimed duties 

*A Frank Reel. B defense c ~ u n i e l  for General Tomowlu bmeahita. Japanese 
military commmder ~n rhe Phihppmei m 1944-46 airened that  lamashi tas  con\ic. 
tion wsc baaed on rtriet lisbiliry rather than any evidence a i  hir PJ 

h l i ~  L REI 1 26- 31  19 

Laab # T h e  High Command Cam that  Yomashifa WBP based on a 
dard the C Y U ~  rejected this srpument 11 TRIALS OF WAB CR 
119461 

'See Parke. supw nme 4. at 37-36 n 117 action o l i h e  ?onf r r r .~nphu thonf i  
General of the .Am) Dauglaa MaAr thur  in the Yomahin  caae, 
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or civilian in the command and control structure may be criminally 
responsible far the illegal acts of his or her subordinates if the fol- 
lowing occurs. 

a He or she orders offenses to be committed. or 

b He or she knows Ithat 15, has actual knowledge) or should 
have known ( I  e ,  u a s  culpably negligent) of the offenses, has the 
means to prevent or halt them, and fads to do all which he or she 1s 

capable of doing to prevent the offenses or their recurrence.' 

The criminal liability of a subordinate commander in the chain 
of command who passes on an  illegal order from B senior is deter. 
mined by the military principal a i  presumption of legality of orders, 
that is, only if the passed order 1s patently illegal does the interme- 
diate military commander assume the criminal liability of his or her 
s u p e r ~ o r s . ~  Of course, B subordinate commander may be responsible 
under the principle of command responsibility for violations of the 
law of war he or she permits to occur. 

The knew or should have knoun standard is, in my opinion, a 
good one. It rejects strict liability-ommanders in combat are, after 
all, busy persons, seldom possessed of knowledge of all that may be 
going on about them, working under considerable stressg- while 
denying the  commander o r  commanders the  abil i ty t o  t ake  B 

Nelsonian attitude and turn a blind eye towards violations of the 
law of war that any reasonable person could see.10 The should ham 

.See 0 8 ,  Trial of E n c h  H e w  and Sir Others (The Essrn Lynchmg Casu, an 1 
LA* R E P O R n  OF T R U  os WAR C n i \ l l \ u s  66-92 

%See United %BUS j. V O ~  Lesh. an 11 T R U  OF W m  CPII\II\*LS 510-12 :I9461 
sFor example, see Id 81 513. which ltafes 

4 high commander cannot keeD o o m ~ l e i e l ~  informed o i  the detadi o i  mil 
at.6 o p e r a t m i  of subordinates and mosi assuredly not of every a d m m  
lstrstwe measure He has the right t o  assume rhat detella entrusted 10 
reeponsihle iubordinalei wi l l  be legally exevted The President of the 
United Slates 18 Commander ~n Chrd of ~ f s  military iarcer C r m n s l  
acts committed by those iorces cannot m Lhemselves he charged fa h m  
on the theom a i  ruhordmatmn The eame 15 true of arher hmh camman. 
ders ~n the &am af command 

YamashhLa when ~f sfsled 
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k,ioun portion of the standard E subpctive. but ma? be established 
through ei idence a i  iactors I hare  idenrifled previously 11 At the 
same time. seiera l  tribunals concluded thar a commander may be 
presumed to ha ie  knowledge of offenses occurring within his area of 
rerponsibdit> while he E present therein 

Article 86 of the 1 9 i i  Protocol I Additional t o  the Geneva 
Camemions of August 1 2 ,  1949. codified command respanribhty.  
though perhaps not aa well as Lt could have Paragraph 1 imposes a 
duly on High Contracring Parties as well as parties to a conflict to 
repress grave breaches. and to rake necessary measures to suppress 
other imlations of the law of war. making it elear that not only the 
commission of a n  act bur also the  failure to act may be a Graiw 
Breach l 3  Parapaph 2, an  effort a t  eodificatmn of the legal standard 
set iorth in the Yomashria and HLgh Commond cases, states 

The fact chat B breach of the [1949 General Convenhons 
or a i  this Protocol was committed by a subordinate does 
not absolre his superiors from penal  o r  dlsclpllnar) 
responsib i l i t i .  as the case may be, I i  they knew. or  had 
iniormation which should have enabled them to conclude 
in the ~ircumstances at the time, that  he  was commlttmg 
or was going LO commn such a breach and i i  they did not 
take all ieaaible measures within their power to pre\ent 
orrepressrhebreach 
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Paragraph 2 E not an entirely accurate codification of the 
Yamashila and HLgh Coinnmrtd cases, and has been subject to some 
criticism. nor the least of ahich 1% that  the English and French texts 
are not Co"slitr"t~l"tenti""ally 14 

Article 87 of Prorocal 1 IS entitled Duty of Commanders uhile 
actually sett ing iarrh the responsibilities of High Contracting 
Parties and Parties to a conflict to emure that their respective mill- 
t a w  commanders comply with the law of war ~n their conduct o i  mil. 
italy operations Although the title may appear misleading, it 1s not: 
a civilian in the command and control chain, such 83 the President 
of the United States. IJ B commander for these purposes. as previ- 
ously acknouledged in the Hzgh Command Case l e  Applying the 
term commander or command responsibility to ~ivi l ians apparently 
has caused some problems for the I C P ,  which has coined the term 
superior autiiont, to cover all cases 

The difieerences betueen the traditional command responsibili. 
ty standard established in the post.Wo?rorld War I1 cases and para- 
n a p h  2 o i  Article 86 of Additional Protocol I (in its differing French 
and English texts) may be substantial or msigmficant, depending on 
Its treatment b j  international tribunals for the farmer Yugoslavia 
and Rwanda-r others that may occur ~n future years. But the first 
tool for prosecution of  w'ar crimes is the principal of command 
responsibility 

111 Superior Orders 

At first blush. superior orders hardly seems a tool, as it often 
(and meorrectlyl IS viewed as a defense to prosecution for vmlatians 
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of the law of war 16 Much has been written about it,l- and not all 
nations are in agreement as t o  Its etandards, but Its general princi- 
ples can be summarized briefly 

First. obedience to supenor orders 1s essential to discipline and 
order in any mhtar). orgamzation-particularlv on the battlefield li 
The individual soldier is not, and cannot be, an expert in the law of 
war. nor does the soldier have access to such m expert, as the judge 
advocate in The "Pdeus" Triol stated quite elaquentl: 19 At the same 
time, the court in the Einsofzggruppen c a ~ e  made a declaration that 
has been repeated often. 

-aDrfenre ~ounss l  Colanel  H Smith correccli summarized ?he point .n T h e  
Brlsen Trml uhen he stared the folloring 

W e t  LQ called r b e  defence o l ' supenor  orders' IS rather e mir1eadir.g 
phraee because rhe leal  nature of the deferce ii that of freedom of the 
reslm CDerClOn 

See Triai o f J m f K r m r r  and Fort)-four Others 'The Belcrn Tnal , zn 2 !Yip C R : I E ~  
TRIALS 508 ,  London IWliam Hadpe and Ca 1949 

V W  

It  IP quire obriaua Lhat no %ailor and no eoldier can carw uirh h m  a 
hbrary of l n t e m a r m a l  Law, or h a w  mmednafe mccere to a professor I" 
that s u b p e t  r h o  can tell him uhether or not B p ~ n i ~ u l a r  command i s  h 

lawful one If thi? were a case uhirh involred the careful c o r n i d e r a r i m  
of auer fms  of In re rna fms l  Lax as to  whether or naf the command fa 



19951 A FEW TOOLS 79 

The obedience of a soldier I S  not the obedience of an 
automaton A soldier 1s a reasoning agent. He does not 
respond, and 1% not expected to respond, like a piece of 
machinery20 

Balancing these ideas IS not easy. In the aftermath of the 16 
March 1968 massacre a t  My Lai, the United S t a t e s k m y  produced a 
training film entitled The Geriem Conuentmns and the Soldierz1 It 
was a well-produced movie, with profeeseianal actors, but It was a 
bureaucratic overreaction to the My La, massacre that had every $01. 
dier questioning every order issued by his superior-m addition to 
portraying superiors in a less-than.flattering light. Needless to say, 
the movie enjoyed B vely short run as one commander after another 
ordered it removed from his base-justifiably, in my opinion 

Begmnmg with mstructmn at The Judge Advocate General's 
School. United States Army, we reversed the negative approach of 
that movie in Army and Marine Corps law of war traimng to empha- 
m e  that good leadership includes a duty to issue clear, concise, and 
lawful orders 22 

This lays out some of the predicament of command and obedi- 
ence in battle. The so.called "defense" of supenor orders was articu. 
lated ~n Article 8 of the Charter  of the International Military 
Tribunal as follows 

mand and t ha t  II musf h a i e  been obwoun t o  the moat rudimentan. 
mtelhgence that ~t UBI not B lsulul command, and that those r h o  did 
the zhaoting ere not fa be excused lor doing LL upon the ground of supen. 
or orders7 
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The incr chat the Defendant acted pursuanr to an1 aider 
of his Gaiernment  or of a superior sha!l not free him fiom 
responeibiht), but ma? be considered ~n mitigation a f p u n -  
I b h m e n t  i f  t h e  Tr ibunal  de te imtnes  rt.st j u s t i c e  so 
Vequlles 13 

A 81milar rule n'as promulgated for the International h l h r a q  
Ttrlbunal for the Far Eair2' and in Control Counc i l  La 
for the 'Subaequent Proceedmgs" at Suremberg 

That three extenswe and very good books have been written a n  
this isdueZ6 should make 11 obvious t ha t  I cannor  do justice t o  r h e  
principle in a fen brief paragraphs I t  may be noted that it u a s  a 
frequent but unsuccessful argument in rhe Internacione.1 !dil irar, 
Tribunal  a t  Suremberg. and in each of rhe so-called "subsequent 
proceedings " The response of the courrs to the plea 13 best stated hr 
the Internar ional  Military Tribunal ~n 11s review of the cases of 
defendants K e m l  and Jodl .  where the court declared 

The prmis~ana of rhe .Article [.4rticle 8. quoted above1 are  
in conrarmlt! i i t h  rhe law of all na imr i  That a soldier 
v a s  ordered to kill or t onure  in vmlation of rhe m t e m a -  
lion81 law of u a r  has never been recognized as a defense to  
such acts of brutall:!. though. as the Charter here pro 
videa the  order may be urged in mirigation of the punish- 
ment The true test, which I S  found m \ar;ing d e p e a  i ~ .  

the criminal law of most nations. LS not the existence of the 
order. but nhether a moral choice nas in fact possible 2-  
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autirg p u r i u ~ n t  t o  orders unlehb the accused kneu the orders Lo be 
onlaufu.  01 a person of ordinam sense and understanding uould ha\,* 
knoan the arders to  be unlaufu! 

T h e  Crited S t a l e s  i l s n d a r d  preceded the  post W o r l d  \bar I1 t r i a l s  see  
\VlhrinoP's 31lL lT inr  LM A\O PRECEDE~T! 296 9: lieprint 2d ed 19201 At the ~ n z i i  
tence o r B r l f . r S  .nfernsrionsl 1su)er L Oppenheirn land ~ g r e e m e n f  b) .4msncan J 
\i Garner the B n t i i h  and United Bcatei mil i tary la* o f w s r  manuals were amenoed 

. . . .  . 

morality and e v e n  ~ n r e r n e t m a l  usage of warfare 
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a15 established a considerable body of l a w  for canslderatmn b i  
future tribunals and Imganta 

IY Reprisals 

The t h r d  concept that I ha \ e  been asked to address IS that of 
"repnsal " Of the three. it IS the one most frequent]? cited-r. more 
accurately, misated-by politmans, the media, and perions or orga- 
nmt ions  looking for an excuse for "getting even,'' and one generail? 
misunderstood by the general public 

While there has  been considerable writing on obedience t o  
supenor orders, there has been less on reprisals The one published 
work, although somewhat dated by the codifications of the 1974-77 
Diplomatic Conference on the  Reaffirmatmn and Deielopmenr of 
lnternatmnal Humamtarmn Law Applicable in Armed Conllicts IS 

very good 31 

Before entenng into a discussion of reprisals. It would be pru- 
dent to note the items OT individuals that nations have agreed are 
protected from reprisal. 

Person or Object Protected by 

Combatant personnel who are 
wounded, sick, or shipwrecked 

Civilian wounded and sick 
Medical personnel and chaplains, 
Medical units and installations 

GWS. ar t  4 P  
G\?S (Seal, ar t  4 7 ,  
API. ar t  20 
API. art.  20 
GWS. arts 24. 1 6  
GWS (Sea), arts 36, 47.  
API. ar t  20 imii i loq 07 ci~dlnnl 

llFnirs I(*LEHOWN, B E L L ~ O E R E U T  REPRISALS (Leiden Suthoii 1971 
Jrrhe ivlloxnng abbrenarioni m e  used 
Gws Genera C o m e n t m n  lor  the h m e l m s h a n  of t h e  Canoi:ian a i  
Wounded and Sick in Armed Farce8 ~n the Field o f i i u g ~ s t  12. 1949 
G x S  isear Genera C o n r e n t m  far the ~melrorarmn uf Lhe h u n d e d  
Swk and Shlpvrecked Members o l h m e d  Farier sr Sea oChueuPt 12 

H a g r e  1951 Hague Conventian Far the Proiecfmn olCultura.  Pr0pe-f- 
I" the E ~ e n t  ofhrmed Connict of May 14 1954 
API 197; Prolmol I Additional Lo the Geneva Conieniioni o r  l u e u i t  12 
1949 
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Pnsaners of %bar W \ V ,  art 13 
Enemy cii-ilians 

Enemy ciwlian ohlects 

Property of inhabitants of 
occupied territory 
Cultural property 

Objects "indispensable to the 
S U N ~ Y B ~  of the civilian 
population" 
The natural environment 
Works and installations containing API, art.  56(4) 
dangerous forces 
Military objectives in proximity API, art 56(4) 
to works and installations 
containing dangerous forces 

If a nation IS a party to ali o f  these treaties, obviously little 1s 

left against which a repneal may be directed short of using B prohib- 
ited weapon against combatants Until negotiat an in October of 
1995 of Protocol IV (Blinding Lasers1 at  the First Review Conference 
for the 1980 United Nations Convention on Certain Conventional 
Weapons, however, this option seemed less than viable; nations do 
not make it a practice to spend defense budgets developing and 
stockpiling weapons that are illegal per se.33 

One of the problems in practice is that the term reprisal has 
been used when the action IS something other than a reprisal, such 
as a leetimate act of self-defense, retaliation, retorsmn, or a lawful 
attack 34 As is t i e  of command responsibility and superior orders, 
post-World W'ar I1 trials focused on the issue.36 From these and the 

W r t ~ c l e  1 or Prafacal Iv pcohabm the employment of a laser weapon ''rpemfi. 
cally designed. BL their sale eombsf funcban or a8 m e  a1 then combat funcfmns, t o  
cauie permanent blindneap to unenhaneed ~ l b m n ,  that la the naked eye 01 t o  the eye 
with corrective eyeilght d e v m a "  ?he pror~eal  WBI Intended tn address the concerns 
af some nation6 that  natianr m g h t  dwelap and employ B laser weapan far the pur- 
pose of mass blmdmg. Protocol Iv vas Intended to prevent that Conmvably, B nailon 
could develop and employ such B weapon lor repnsal purposes. although the  COS^ of 
such B system makea th is unhkely 

"*A C~SJIIC example o l  use of the term 'kpriball. t o  deacnbe u h s l  was refaha- 
tlon or escalation IS Hitler ' i  4 September 1940 speech justrfymg recent Lufiwualie 
raids on the cnty of  London. see Film KVSHO~EN,  BELLIOEREFT REPRISGS 165, 169 
(Leiden Suthalf 1 9 i l r ,  see also W Hays Parks, AIR W m  *NO THE Law or W*n. 32 A F 
L Rei 1 44-47 8iummsrii ing the eienti  leading up to the September 1940 change i n  
I > , r l w a l T ~  Inlms,,"- 

GC, arts. 4, 33, 
MI. art 51(61 
GC, arts 4, 33: 
API. art 52 
GC, art 33 

1954 Hague, art 4(41, 
MI, art  53 
API, art 54 

API, art 55 
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limited practice of nations a definition and specific criteria for B 

reprisal can be discerned: 

..4 reprisal 1s an act which would be unlawful If not com- 
mitted for the purpose of ieprisal:38 

.It must be done for the purpose of compelling the orher 
belligerent to observe the Ian  of war, 

. I t  must not be done before other mean3 have been rea- 
sonably exhausted, 

* I t  mal be execured o n l ~  on the express order of higher 
author1ry.37 

.It must be committed agamst enemy personnel OY prop. 
erty whose attack as a r e p n r a l ~  not otheruise prohib. 
ited. and 

.It mucr be proportional t o  the o n p n a l  wrong 31. 
Certain conclusions can be drawn from the state of the law 

today Although some may assert or claim that the act that was car- 
ried out was a reprisal. very few B C I ~  ~1.111 meet the definition of. and 
criteria for. a reprisal Further, rhe target of an alleged reprisal in 
most cases wll be an object o r  subject expressly protected from 
reprisal, such as prisonere of war civilians in enem) hands, medical 
facilities or cultural property The list of perrons and properties pro. 
tected from acts of reprisal closes many doors on this claim, these 
historical criteria limit the few doors, d any, that may remain. 

The attraction to repnsala illustrates the very sad state of 
affairs with regard to respect for the rule of law by some nations, 
and the perceived need by some (particularly the palirical leadership 
whose citizens ha \ e  been the victim of war cnmesl to do something 
when another state or its forces violates the I a n  If the crimes ha \e  
ceased, there E no basis for a reprisal, bur prosecution for those 
offenses remain2 possible. If rialations continue the political leader- 
ship of the aggrieved state must shape its response according to the 
criteria ret forth above if the action to be taken IE to be a legitimate 
repntal. In truth. few BCLS that have been called "reprisals' really 
are; and. hlstorieally, fen repnsale have had their intended effect. 
that is, to induce a malefactor from his errant ways Repneala have 

'(By "a) o f  e x a m p l e  of t he  misunde r i t and ing  o f  the b a s i c  def in i t ion o f  
Carter Adminl%refion 

3 the r n i t e d  States 
'~epnzsl , ' '  the author SQU B White House p r o p  

hat I?, csrning aut a 
t ha t  stated thai i S  Warraw Pact forces attack 
uodd execute B 'repnrall' 6, atlacking the m i  
lawful set o f  pelS.defenbe 

by the K a r m a 1  Command Aulhormec 
r l n  the United S ~ a f e r .  far example, the a 
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a role in enforcement of the law of uar,  but it 13 far more limited 
than generally perceived 

The other tool ~n law of war enforcement 1s chat established at 
Nuremberg, that I S .  prosecution or those responsible far iirongdaing 
Some accused ma) claim that their acts were repnsals But just a s  
the reprisal option I S  quite limited for national leaders, so. too, 1s the 
claim of reprisal limited for those w h o  assert it as a defense They 
must show that they met the Criteria ldentlfied above-particularly 
those of authorization and tha t  the objects or  Subjects were not 
expressly protected from repr~sal .  The defense I S  hkely to be one  
offered with little, I fany,  SUCCBIS 

v Conclualo" 

One precedent of Nuremberg and other post.World War Two 
proceedings was the development of a substantial body of l a w  for the 
prosecution of war crimes To use today's vernacular, future prosecu- 
tors should be aware that  others39 have '%been there, seen It, done 
It," and perhaps even bought the t.rhirt I have summarized three 
examples of issue un~que to WBT crimes cases It bphooves future 
prosecutors to study this history as they pursue their cases. 
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NUREMBERG AND THE 
DEVELOPMENT OF AN INTERNATIONAL 

CRIMINAL COURT' 

HANS CORELL"' 

I. Introduction 

The purpose of this seminar is to revisit the war crimes trials 
that  followed World War I1 and to examine the situation as we see it 
today, with the ad hac Tribunals for the farmer Yugoslavia and 
Rwanda in operation and the question of the establishment of an 
international criminal muTt high an  the agenda of the General 
Assembly of the United Nations. 

This morning we had B most interesting recollection of the war 
crimes trials of World War I1 and reflections on Nuremberg and the 
development of international criminal law The present and the 
future will be discussed later during the seminar 

Allow me, a8 the keynote speaker at this luncheon, to make B 
few reflections of a personal nature. The v i e w  I express are my 
own, and they do not necessarily reflect any position of the United 
Nations. My reflections m e  based, in part on my work during the 
las t  three years ~n connection with the present situation in  the 
Farmer Yugoslavia and Rwanda, and in part on a very down to earth 
experience BS a judge in  the cnmmal justice system of my country. 
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A few ?ears ago. I was traveling through Suremberg and decid- 
ed to visit the courtroom where the trials after World War I1 were 
held. Except for a sign outside the entrance door. there WBE nothing 
to remind of the trials that had taken place there after the war 1 am 
too young to have any memorm of the Tribunal. but I recalled the 
photographs and what little I had then read about the proceedings 
In the stillness of the room, it struck me that  the question of an  
international criminal court uas not really on the agenda--at least 
not on any agenda viaible to the general public Certainly, the item 
was on the agenda of the International Law Commission, coupled 
with the international code of crime8 But this discussion attracted 
very limited attention outside a relatively small circle of specialists 
And yet, did we not almost daily read in the neivspaperi about YIO. 
lations of humanitanan law and human rights while a t  the same 
time very little was done to remedy this a t  the national level. Was 
not the impression rather that-whatever the crimes and the atmc1- 
ties committed--at rhe end of the day there was Impunit?. 

Little did I know tha t  Some years later I would be deep]? 
~nvohed  in the creation of an international jurisdiction over viola- 
tions af international humanitarian law 

I should like to address three different aspects relatmg IO the 
establishment of an international criminal Junsdlctlon. the palnlcal. 
the legal and the practical aspects. 

In EO doing, I should like to state clearly from the outset that 
long before I took up my position as Legal Counsel of the L n m d  
Satmns. I had made clear that ,  in my mew, the absence of an mtm- 
national cnminal court could be descnbed as a missing lmk ~n the 
mternational legal system 

I1 Polltlcal Aspects 

My first point concerns the political aspects. In folloumg the 
debate and reading the letters that come to the Secretan.-General or 
to the Legal Office of the United Nations. It arnkei me that some 
enthusiasts seem TO be unaware of the highly political envronment 
~n which the question of the establishment of an international cnml- 
nal court IE discussed An international criminal jurisdiction by defi- 
nition means that states would have to five up an essential element 
of their eovereignty, namely jurisdictmn over their nationals or over 
mdi\iduals *.ha have committed crimes an their terntory or agamst 
them Interests. Whether the international jurisdiction contemplated 
i i  exclus~re  or complementaly. IS, in this respect, irrelevant The fact 
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remains. an entity established under international law and operat- 
ing at  the international level would be authorized to exercise the 
kind of power which is one af the m a t  typical features of national 
sovereignty. 

I t  is therefore reassuring that  in the debate of the United 
Nations, many states now speak ~n favour of the establishment of an 
international criminal court However, I think that it is fair to say 
that  there IS p e a t  hesitation on the part of Borne member states. I 
refrain from elaborating on why this 16 so, but in part, I think that 
this hesitation stems from the fact that  there 1s still considerable 
uncertainty with respect to the scape of the jurisdiction of the inter- 
national court, and in  particular, jurisdiction ratione matenae. 

For nearly fifty years, the international community ha8 been 
struggling with what is commonly known as an international code of 
crimes The matter has been on the agenda af the International Law 
Commission since it8 establishment The Commiseian formulated 
the Nuremberg principles in 1950, and in 1964 the International 
Law Commission submltted the first draft code to  the General 
Assembly. 

Since then, the code has been diseuesed intermittently by the 
General Assembly and the International Law Commission. The lat. 
est development-I refer to the discussion in the Sixth Committee a 
couple of weeks ag-is that  the code will probably be limited to a 
few crimes and the one6 that are most closely related to the enforce- 
ment of international humanitarian law. 

However, greater certainty with respect to jurisdiction ratione 
mnteriae of an international criminal court might not per se produce 
general acceptance of its statute. 

h a t h e r  aspect which is of p e a t  importance from the political 
point of view IS the form ~n which the international court is estab- 
lished. Presently, I think there 1s general support for the idea that 
an international criminal court ahould be established by a treaty. 
While  this method would seem the mast natural from both legal and 
political points of departure, it also has its weaknesses. First of all, 
one must expect that it will take some time before a treaty acquires 
enough ratifications for it to come into farce. The next question 
which arises is whether, once Lt IS ~n force, the parries to the treaty 
are those which would be most likely to generate acts that  would 
come under the jurisdiction of the court  

This problem brings to  the forefront the question what s~gnid-  
c a m e  an  international criminal court would have in a situation 
where crimes are committed on the t e r n t o p  of states which are not 
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party to the convention. The question also could be asked, how the 
internatmm.1 court could be activated with respect to states thar 
might be parties to the treaty but which may not be interested in fol- 
lowing its provis~ons once an armed conflict visits that terntop?. par- 
ticularly If the conflict 1s of a national character. 

Againat this background, one important i~sue IS whether there 
should be a link between the United Sations and the treaty esrab- 
lishing an international enminal muit .  4 s  you are aware, Secunt? 
Council >nvalvement IS being discussed The International Law 
Commission has  proposed tha t  the international criminal court 
could be activated by the Security Council with respect to a particu- 
lar "matter," that  1s to say a situation t o  which Chapter VI1 of the 
Charter applies \?lile some participants favour this element in the 
draft statute others take a different view and question whether the 
international criminal court would be seen as truly independent, if I t  
could be activated by the Security Council 

To me this is one of the most crucial elements m the current 
debate. If the question of the activation of the international criminal 
court will rest with states solely. I doubt a significant development 
with respect to international criminal justice will be achieved. 

Many of the crimes that we are discussing today are such that 
member states ha i e  universal jurisdiction over them This means 
that any s a t e  that could s e a r e  the person of B perpetrator also would 
be in a position to bring the perpetrator tojumce and deal with him 
or her in accordance with the national cnminal justice system. 

The problem 18 that  the state which 1s most d o ~ e  to the crimes 
committed may not be in a position to take such action, the state in 
question may not even a m h  to investigate the crime8 committed. 

In  other cases. a state may not wish to take action because of 
the political price that It would h a w  to pay. Unfortunately. Interne- 

s not always a t  hand and were one State to take 
action. it would risk being"pumshed. It might be excluded from the 
benefits of bilateral exchange-commercial and other-with the 
state in which the crimes are commitred. while other states nould 
quickly reap the benefits in the form of enhanced bilateral exchange 
Therefore, in my VEN', a concerted international effort E a prerequi. 
site. if n e  are to achieve any mole EigTlificant reaction against viola- 
tions of international humanitarian law 

Let me dlustrate the problem from another angle Reading a 
discussion of the Conference on Security and Cooperation m Europe 
C S C E )  proposal for an International War Crimes Tribunal for the 
Former Yugoslana. an author had discovered that the coming into 
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force af the contemplated CSCE Treaty was not made subject to the 
ratification by the State8 on the territory of the former Yugoslavm 
The scholar failed to understand whv the authors of the draft Treatv 
had not made such ratification a prerequisite far the  coming into 
farce of the Treaty. 

Since I am one of the authors of this draft. let me e x d a m  the 
reawn why. And perhaps, this demonstrates a difference In the 
approach taken by a practitioner as opposed to the scholar. 

The CSCE draft was based on the  assumption that B concerted 
international action was necessary However, because the terms of 
reference of the rapporteurs wab limited to the CSCE-which is not 
an international organization vested with power, but a political 
process-we weie confined to treaty making. Our ambition was to 
produce a draft treaty which could form the basis far a diplomatic 
conference among the CSCE participating states, leading to a can- 
vention to be adopted by 8% many of these states es possible 

To the authors of the draft, the most important thing was that 
a tribunal could be established and that  the treaty could come into 
farce, thus making the tnbunal a subject under international law 
The goal, was, therefore, a common international effort channeled 
through the tribunal. 

To make acceptance among all states on the territoly of the for- 
mer Yugoslavia a condition for the coming into force of the treaty, 
probably would have made the  CSCE effort wholly nnpraetical. I 
refer in this context to the failure today of Some entities in the terri- 
tory of the former Yugoslavia to cooperate fully with the Tribunal 
estabhshed in The Hague 

The authors of the draft CSCE statute had to be careful. We 
knew that  the matter w m  discussed in the United Nations, and in 
particular in the Security Council, but we were far from certain that  
any action would be taken We were not certain that such action was 
possible, legally and politically. I t  may well have been that  the 
development had been quite different from what finally emerged 
through Resolutions 808 and 827. 

To us, the  CSCE rapporteurs, there also was another possible 
development invalving both CSCE and the Umted Nations Would 
there be a CSCE treaty, and would this treaty come into force with. 
out even a single ratification by the states in  the territory ofthe far. 
mer Yugoslavia? If so, the tribunal could still have been considered 
as a regional arrangement under Chapter VI11 of the Charter of the 
United Nations. The Secunty Council would then have had the 
option of entrusting to this tribunal the adjudication of cases em* 
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na t ing  from the  armed conflict in the former Yugodawa .  The 
Council may not even have had to go further than to ardenng all 
member states to cooperate with the tribunal in much the same way 
a t  I t  has ordered member stetes to cooperate with the tribunal 
which the Security Council decided to establish itself 

This is in part the explanation of why the draft CSCE treaty 
did not require ratification by any of the states in the terri tov of the 
former Yugoslavia for It to come into force The rapporteurs had 
been assured that there would be cooperation on the part of certain 
atates. while they suspected that others would not render their sup- 
port to the tribunal. 

However, in view of the events that followed, this matter 1s now 
hypothetical. But it brings to the forefront a queatian of principle. If 
an international criminal court would be established, attracting rat!. 
ficatian from a number of states from all around the norld,  could 
such a court be considered as a regronal arrangement? Probably not1 

It 1s therefore necessary to revisit again the question of the 
nature of the link between an international criminal court. estab. 
lished by B treaty, and the Security Council of the United Nations. 
The argument has been made that a court which would be depen- 
dent on a Secunt) Council decision to take action would not be 
Impartial. However, I fail to see the problem. The moment the 
Secunty Council would ask the court to address a "matter? the court 
would h w e  to act impartially and independently the way foreseen in 
the statute In this context I refer to the Tribunals for the Former 
Yugoslavia and Rwanda, which are established by the Security 
Council. 

The problem 1s rather a t  a different level Because any decision 
of t he  Secunty Council ro activate the muit  nould depend on 
approval by each of the five Permanent .?$embers of the Counc~l .  it 
could be said that the court might not address any "matter" ~nvolv.  
mg the interests of one or more of these members. However. in this 
respect the situation 1s not different from today The Yugoslav and 
the Rwanda Tribunals were established by the Secunty Council 
with the acceptance of Lts member states, including the Permanent 
Members (not by Rwanda in the second case) 

Naturally, the ultimate goal should be a generally accepted 
treaty establishing an international criminal court a court m t h  
which all members states would cooperate The auspices seem good 
a t  the moment. but whether this will came true remains uncertain 

In the meantime. we have to observe the development m the 
Yugoslav and the Rwanda Tnbunals Depending on the outcome of 
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the  efforts of these Tribunals and the assessment of the effects of 
their adjudication, other options might be discussed while we are 
waiting far a treaty to come into force. One such option could b e a t  
least in the  intermediate perspective-that the Security Council 
establishes an international criminal tribunal of a more permanent 
nature, but which could be triggered into action as the need arise8 
and in conformity with Chapter VI1 of the Charter. From a legal 
point of view, that would give mise to a number of additional ques- 
tions, but basically, the difference from the establishment of the two 
ad hoc Tribunals is not all that  great. Politically, there would be the 
question whether the General Assembly would accept allocating the 
necessary funds for such an organ. 

111. Legal Aspects 

Let me now turn to my second main point, namely the legal 
aspects I already have mentioned the form contemplated for eatab- 
Imhing the international criminal court: the treaty. By defimtion, 
such a treaty would have t o  address questions of jurisdiction, applie- 
able law, sanctions, enforcement of judgements, and supervision 
thereof. 

The mast important question is which law should apply to the 
tribunal. I mentioned the work on the International Code of Crimes 
In parallel, the International Law Commission proposed, and the 
Sixth Committee of the United Nations now contemplates, provi- 
sions on applicable law which appear ~n the  draft statute af the 
court. In  my opinion, these latter provisions also could be seen 86 a 
code of crimes, although not B separate one, but included m the 
statute of the court. 

When I follow the debate on this mue,  it  strikes me that  it 
very much reflects the view of lawyers who are engaged in, and 
familiar with, public international law. rather than lawyers with 
experience in criminal law. One of the most important matters in 
this context IS to achieve provisions that  fulfil the standards oferim. 
inal law provisions that  is generally accepted at the national level 
Some statements in this debate reveal that the matter may not have 
been under appropriate sclvtiny among criminal law experts at the 
national level. 

I t  is important to ascertain that the effort to establish an inter- 
national criminal court 1s supported a t  the national level, and in 
particular, by those who aTe in charge of criminal law matters: both 
the legislative branch and the practitioners In particular, one 
should be careful to avoid vague and general references to custom- 
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ary international law and practices, because these are criteria that 
would came difficulties in the cnminaljustice branch at  rhe nation- 
al level. Furthermore. I t  I S  important to understand that  B full- 
fledged criminal Ian pravman would contain not only a description 
of the act which 1s being cnmmalmd.  but also a clear indication as 
to the consequences which this act would entail-the penal clause 

Furthermore. criminal law 1s not confined solely to provisions 
cnmmalning certain acts. There also are a number of general provi- 
s i o n ~  which belong to the field of substantive lai\,--such BE rules on 
attempt, preparation. conspiracy and complicits, or rules pertaimng 
to superior orders 

Againat this background, I stress the importance of the collabo- 
ration at the national level betueen experts on public international 
law and experts on penal law to achieve the necersal?; understand- 
ing among the cwo categories of the specific features of the respec- 
tive disciplinec. Ultimatel>, the legislator, 1 e.. the parliament. must 
decide whether it can approve that their countr). participates m an 
international effort to punish violations of  international humamtan- 
an law The common support of experts in the two fields of law 
which I just mentioned certainly would carry great weight in the 

Another element in this context IS the  judicial guarantees 
Here w e  have to carefully observe that  the guarantees that are laid 
down in various international instTument8 for the protection of 
those who are subject to criminal j u s t i c e a n d  for that  matter all 
those who participate m the process--are strictly obsened at the 
international level. 

I note, in particular, that  when the Security Council estab- 
lished the Tribunals for the Former Yugoslavia and far Rwanda 
they deemed I t  necessary to introduce the porsibilitr of appeal. This 
feature also appears m the draft &tatUte of an international cnmmal 
court The basis for this feature in the cnminal justice process IS 
obviously that there E a requirement of appeal laid down in the  
Covenant on Civil and Political Rights (.4rticle 14.2). I will revert t o  
this matter when I address the practical aspects 

Kithout going into detail. I m u t  highlight another element. 
namely, 'Who should be allowed to appear as legislator7" If we study 
the ad hoc Tribunals, a significant feature 13 that  the judges have 
adopted the rules of evidence and procedure KO doubt. this IS a sub- 
Stance which at the national level would be addressed by the legisla- 
tor-not by the judmary. The question 18, whether in the mterna. 
tional effort, more attention should be paid to these 86pects and 
u,hether there should be included in any future Statute mare precise 
rules in this field 

legi'slatlve process. 
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In this context, the judges of the Yugoslav Tribunal--as weli as 
the Rwanda Tribunal-ha\e elaborated on these rules They have 
received numerous communications discussing various features of 
the ve r~ ion  first issued Based on these observations and their fur- 
ther thinking, they have adopted amendments to the rules 

Therefore. It may be that there LS underway an international 
standard which 1s sufficiently scrutinized and tested for it to form a 
future common standard with respect to rules of procedure This 
might substitute for more detailed deliberations by member States 
on rules in this area. 

IV Practical Aspects 

Let me now touch on Some p r a c t d  aspects of the estabhsh- 
ment of an international criminal court. 

One has to be realistic. Irrespective of how an international 
jurisdiction IS established, It IS obvious that only a limited number of 
suspects can be brought to trial before an international court An 
international trial is a major effort and also relatively costly in cam- 
pansan with trials a t  the national level. Sometimes when I follow 
the debate an the code of crimes, it strikes me that it is rather unre- 
alistic to think that  an international court should be able to deal 
with a p e a t  variety of crimes, including crimes that could perfectly 
well be prosecuted at  the national level What c d s  for an interna. 
tional criminal court are the crimes that  otherwise would not be 
prosecuted for political or related reasons. 

But even B rather limited list of crimes could lead to numerous 
Indictments As a practitioner, I question how an international court 
of a relatively limited size will be able to deal with all these indict- 
ments 

During this  seminar, the development in the International 
Tnbunsl for the Former Yugodav,a will be discussed. No doubt, the 
experiences of the trials before this court will be of tremendous 
importance when member s ta tes  continue the discussion on the 
establishment of an international criminal court 

The question IS, how relatively few judges-only two trial 
chambers with three judges in each of them and one appeals cham- 
ber of five-wli be able to deal with the cases that  are already 
before the Tribunal. In this context, 1 stress that I foresee that most 
of the judgements, if not all, will be appealed. It 15 only natural that 
many procedural decisions wdl be appealed as well, because in the 
initial phase, they will be first-time experiences. With respect to 
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appeals. I draw the attention to the fact that the appeals chamber 
8150 serves the International Tribunal for Rwanda. 

I fear that the trial chambers can only deal u i th  relatively few 
cases st the same time Because the proceedings ~n each case can be 
expected to  be lengthy. the need far courtroom facil 
a problem 

The CSCE rapporteurs in their proposal attempted to deal with 
this problem in a pragmatic manner. The stmcture of the court was 
trial chambers composed of three judges and an appeals court cam- 
posed of five judges However, the judges were to he drawn from B 

roster established beforehand. This meant t ha t  judges could be 
called t o  sewe 8% and when the need arose. 

Close attention should be paid to creating flexibility to assure 
that the accused under detention would not have LO nai t  to be tried 
for an unreasonable t m e  

In my experience, appeals proceedings are often more limited 
and focused on a few questions as compared to the trial m the first 
Instance. Wherher this will be the same in an international cnmmal 
court remains to be seen Under a11 circumstances, I fear that an 
appeals chamber W I I  have a considerable case load to deal u i th  
e v e n  if t he  Appeals  Chamber of t he  Tribunal  for t he  Former 
Yugosla\ia may, at present. not be over burdened However. delajs 
in the appeals chamber may be less E ~ I I O U B ,  because one has  to 
assume that m most casesl the defendant has been found guilty by 
the  first instance and already 1s serving his  or her  sentence 
Nevertheless, uncertainty for a longer period of time would not be 
consonant with the requrements of due process as laid down m the 
International Covenant on Civil and Political Rights and other 
international instruments 

h o t h e r  aspect which comes to the iarefront IS where the t n a k  
are to be held. Naturally. the court has to have a seat somewhere in 
the world I very much doubt that the contemplated international 
court will be engaged m trying pereons from disparate parts of the 
world, following action by indiwdual contracting states The practi- 
cal situation which I foresee is that the court is triggered into action 
by B decision m a multilateral context, e g , by the Security Councll 
If the present provision on a right for the Council to request the 
court to address a particular "matter" 1s retained, this "matter" 
might \cry vwll he far from the seat of the court 

Even If there nauld only he a few trials. LC still would be cum- 
bersome to have rhe defendants move from across the world together 
with all the e \ :denc tmc ludmg a11 the witnesses which would be 
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found ~n the r e son  where the crimes have been committed. 

The CSCE rapporteurs proposed that the site of the Yugoslav 
Tribunal uhich they foresaw would not be m the t e r n t o v  of the for- 
mer Yugoslavm but that the Court would be free to meet on that ter- 
ntoly 

I think that the effectiveness of an international criminal court 
would be in direct proportion to the flexibility with which this court 
can meet ~n different r e ~ a n s  of the world Many aspects come to the 
forefront in this context, including the security aspects. But d the  
ambition IS creating an  immobiie institution housed in the most 
modern premmes and with all the  la tes t  technical equipment 
installed this might not serve the best purpose m all situations. The 
court might be too remote from the scene where it should be in 
actmn 

The question IS whether an appeals court could meet elsewhere 
as compared to the trial chambers The practitioner in me tells me 
that the demand for an easily available appeals court will be p e a t  
and that the arguments that speak in favour of the appeals court 
meeting also at  the scene of the crime. as it were, will be the same 
8s for the trial chambers. 

Another matter on the practical side is where the sentence LS to 
be served. The sentences emanating from the International Tribunal 
for the  Former Yugoslavia, are  to be served in  s ta tes  that  offer 
prison facilities to the Tnbunal. So far, the response to the call from 
the Secretary-General and from the President of the Tribunal to 
offer pnson space has generated a very meager response This ques. 
tion needs careful consideration. 

The CSCE rapporteurs proposed that the sentences should be 
served in the farmer Yugoslavia, but under international supervi. 
sion. I still ask myself whether this 1s not the most appropriate solu- 
tion. There are many aspects that present themselves m this con- 
text, including the internationally accepted norms on haw prisoners 
should be treated To remove a prisoner entirely from his national 
setting-and, in particular, to make it impracticable for members af 
his family to 888 the prisoner-might not meet the standards that  
the states m e  obliged to apply at  the national level, standards that 
consequently also should apply in an international context 

The question of establishing an international prison could of 
course be contemplated. However. I am doubtful, and even more so 
when I now look back at almost two years expenence of serving an 
international organization I em afraid that an mternatmnal prison 
would be a very costly enterprise and very inflexible, because it 
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would be difficult to asse5s to xha t  extent prison space would be 
needed 

In this context, producing an international criminal c o u n  and 
a statute. coupled with rules of procedure. 13 not enough If you are 
to establish a ~ r imina l  justice system you must have rules that gni- 
ern the system from the veri. imtance that the iniestigatars :tart 
prodding into a particular case and to the moment when rna:be 
many )ears  later, a person lea\es the prison having served hi: or 
her sentence. This means, m partxulnr, that  you m u x  h a w  quite 
detailed rules governing the servicing of sentences This IS one rea- 
son why I think that it LS preferable rhat a prisoner 15 subject to a 
set of national rules which would govern the servicing of the sen- 
tences and the treatment of the pnmneri 

However international control 15 necessar) to avoid prisonere 
from being treated too differently In particular, rhe international 
court muit  have full control over the exercise of the inmture of par- 
don. Unless the court has full control over this institute. I t  could be 
misused .An early pardon could be like pulling the plug aut of rhe 
barrel 

In  m) xiew. rhe practical problems in establishing an interna- 
tional criminal court should not be merloaked It 1s my hope rhar 
those nha  engage in the further discussions will avail themselves of 
the expertise in this field which 1% to be found at the national le ie l  
and mcreasmgly among those engaged 1x1 the Yugoslai and R r a n d a  
Tribunals 

V Applicability to the United Nations 

Let me now turn to another aspect of this topic namel? to %hat 
extent an international criminal tribunal should be competent i i t h  
respect to the United Nations The development in recent years in 
United Narions operations, has been B shift from traditional peace- 
keeping operanons to peace enforcement This means rhat opera- 
tions by rhe United Sations has led to the use of force The question 
of the applicabihtj  of internat ional  human i t anan  I a n  t o  such 
United Nations actions then arises The question also arises ~n the 
content of use of self-defense 

Farce regulations enacted by the SecretaryGeneral far v ~ n o u s  
United Nations operations in early days provided that the force 
should observe and subsequently respect the pnnc~ples and spirit of 
the general international conventions governing the conduct of mill- 
tary personnel. Later development, ~n particular the a e n t i  in the 
Gulf War, in the former Yugoslawa. and in Somalia, made It obvious 
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that there was no dea r  distinction betueen peacekeeping and peace 
enforcement operatmns 

This has led to B practice whereby in Status of farces agree. 
ments B p r o w m n  1s inserted to the effect that the Unired Nations 
shall ensure chat the operation 1s conducted with full respect for the 
pnnc~ples and spirit of  the general Conventions applicable to mill- 
t a ry  personnel  Reference 1% t hen  made  to the  1949 Geneva 
Conventions 

The Geneva Conventions are drafted for the purpose of r e e l a t -  
mg obligations between states The United Nations cannot be con- 
sidered a "party" to a conflict or a "power" within the meaning of the 
Geneva Conventions Furthermore, the Umted Nations today has no 
possibility, either juridical or administrative, to effectively under- 
take the obligations prowded for under the Conventions and their 
additional Protocols. Toda?, the matter 1% solved by clausei in status 
of forces agreements, which means that  compliance with Interna- 
tional humanitarian law has to be enforced, when and if necesmy, 
by the States who contribute forces to the United Nations operation. 

However, with the emergmg of an international crcminal court, 
the question could be asked whether the Umted Nations should not 
itself enforce compliance The idea that United Nations should be 
directly bound by the rules of international humanitarian law is cer- 
tainly not ma, a n d  I am convinced tha t  this matter will be dis- 
cussed wnh renewed intensity in the context of the establishment of 
an international criminal court 

VI. Conciuslon 

The time that I have at my disposal as a keynote speaker at this 
luncheon IS running short .illow me B few concluding reflections 

The establishment of an international criminal muTt i s  a 
tremendous undertaking, bath from a legal and political view point. 
Even assuming that ail the political reservations that still can be 
sensed would be cleared, there remains all the legal and practical 
aspects to be considered and solved 

There IS, however, one critical argument that I shouid like to 
highlight. It IS often supported b j  a reference to "political realism." 
The argument LS that the mitiation of trials against certain actors 
would hamper an ongoing peace process. Except for the Suremberg 
and Tokyo trials. which are sometimes referred to as "wctors JUS. 
tice," the international community has so far not 
to iustice those who bore the ultimate responsi 
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committed in connection with armed eonfllct I r  also la fa), to sa) 
chat the standards according to uhich actions have been assessed 
have been different depending on whether rhe acts were committed 
by the v i c t o r i o u ~  or the defeated 

The a rwment  that the Tribunal for the Farmer Yugoslavia E B 

complicating factor in the peace negotiatmns has been made This 
argument opens frightening perspectms The y e n  reason that cer- 
tain armed conflicts occur. entailing crimes against international 
humanitarian law, LE m my i i e w ,  that the international community 
has EO far been unable t o  demonstrate chat those responsible would 
be brought to j u s t ~ e - - s ~ ~ n e r  or late> Untd the day when the inter- 
national community c a n  demonstrate that those who ul tmately 
bear the responsibilit) for violations of the mast fundamental rules 
for the protection of the human being are brought ~ O J U E ~ I C E ,  hmtory 
W d l  repeat itself. 

In  participating in discussions on the Yugoslav tragedy, I have 
never mentioned names, it 1s for the prosecutor to  do so All I can 
say is that ,  if persons indicted by the prosecutor of the Yugoslav 
Tribunal are not brought to justice, thls ma) cause irreparable harm 
to the credibility of international enrnmdjust ice  for the future 

I t  is my hope that leading politxal actors ~n the peace proeesa. 
as well as the general public, have now come t o  r e a l m  that It IS too 
late to retreat from the position already raken 

My hope IS that a common sense of decency and intemationai 
solidarity will change the course of history and demonstrate that 
amnesty cannot be treated as a bargamng chip in peace negotiations 

There are those who would argue that  to request amnesty 
comes very near to B guilty plea. But this 1s not good enough I f p s -  
rice is not done, the impunity w11 sooner or h e r  cause a new outburst 
of violence Some of the acts committed in the former Yugoslavm 
when you hear them described, m e  almost beyond comprehenslon. 
The same goes far Rwanda. Justice ~ m p l y  must be donel 

These events clearly demonstrate the need for an mternatlonal 
criminal court To paraphrase our conclusion m the CSCE report: the 
establishment of such court is primarily a questmn of polmeal w l l  
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AD HOC TRIBUNALS HALF A CENTURY 
AFTER NUREMBERG' 

GRAHAM T. BLEWITT" 

I would be very surprised If any civilised human would not 
agree that  one mqor  factor which holds any society together ib the 
rule of law. The absence of justice or the mle of law causes any eom- 
mumty to descend into lawless anarchy, where there 1s no respect 
for the rights of others, where there is no real freedom, nor B safe 
existence for the members of that community. 

Speaking very generally, when considering basic human behav- 
iour, the choice between good and evil should be relatively clear. If 
people do not understand the difference between nght  and wmng, 
there i6 a real problem and it becomes necessary to educate and 
teach the difference between the two. In most civilieed societies this 
is not generally regarded as a common problem. However, even 
when people understand the difference between good and evil, dif- 
ferent forces and temptations apply, and if strong enough, cause, to 
a greater or lesser extent, people to choose the path of eml or wrong- 
doing 

When this  occurs a t  the communal level, t he  rule of law 
becomes mare important, where either the threat of sanctions or 
penalties, or their actual imposition, operates to control or modify 
human behaviour. In other words, the mere existence of certain laws 
operates to act as a deterrent against wrongdoing. 

Unfortunately, human nature bemg what it ia, the mere exis- 
tence of various laws 18 not sufficient to deter criminal behaviour, 
particularly planned and orgamsed crimmal behaviour. Accordingly, 

*Addreis presented 1 7  November 1996 during"Xuremberg and the Rule of 
Law A Fifty-Year Verdiet..l B Conference ca-sponsored by The Center for Satianal 
Security Law. University of Virginia. The Center  of Law, E f h m  and K a t m a l  
Security. Duke University School of Law. and The Center for  Law and mhtmy 
Operstlonb. The Judge  Adxacate General a School.  United  Stsfei Army The 
Conference was held ~n the  Decker Audnanum. The Judas Advocate Genersl's School 
United S t e t e s k ,  Charlotfeawlle, V ~ r g n ~ a .  Kovembe;l7.18, 1995 

**Deputy Pioaeeutor lnfernstianal Cnmmal Tnbunal far War Crimes I" the  
Farmer Yugaslauis Re* South Wales Lea4ng Certificate, 1964, De La Salk College. 
fingrgove Admrtted BP Barnstsr a i  the Su~reme  C a u n  of New Sauth W~aler. 1974, 
admitted a i  Sulimtor of the Supreme C m r i  of New Savfh Wales. 1980 Professor 
Bleritt's many accomphahments include eerving ~n the  Public Prosecvfmns Omce, 
S>dney 1965-85, Narlonal Crime Authority, Sydney 1985.88, eervmg ae Deputy 
Director, then a b  Director. of Special Investigations U n n  I N w  War Cnmebi, Sydney 
1988-94. and Deputy Prosecutor, Knifed Raimns Infernsfien~l Cnminal nlbunal for 
the Farmer Y u ~ d a i l a  
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the enforcement of those l a w  becomes an essential part of the rule 
of law The proper administration of justice, including the enforce- 
ment of the rule of law in a fair and rightful manner became the 
cornerstone of any free and democratic society 

The same considerations apply equally to  the international 
community. Without the rule of law and appropriate measures to 
enforce the rule of law, there 13 nothing to stop criminal behailour at  
any level, including states committing crimes against their own citi- 
zens or against them neighhour's citizens When the crimes being 
committed by a state Constitute genocide. crimes against humanity 
or other serious violations of international humanitarian law. the 
international community cannot stand idly by to allow such crimes 
and atrocities to continue or to go unpunished 

The sad fact 1% however. t ha t  the international community 
often has stood by, being either unwilling or unable to establish the 
rule of law at the international level. The international tommunit 
has developed an ~mpre r sne  array of modern international human 
tarian laws aimed at protecting bath those insolved in the conduct of 
wars and also nonbelligerents This has nor been enough and. a i t h  a 
few isolated exceptions. the international community has not taken 
adequate Steps to establish an effective enforcement mechanism to 
complement the existing set of international humanitarian laus 

Thie 1s perhaps why during this century alone, with all its won- 
derful technological developments, which has included new and 
frightening weapons, that over 160 million people have been killed 
in wars. There must be Some mechanism to enforce the yule of law If 
the next century is not to see a repeat of the human suffering and 
tragedy that we have all witnessed 

There are a few bright rays of hope that the ~nrernatmnal can>- 
munity is mwmg in the right direction Suremberg *as the first 
The cnminal trials held at both Kiuremberg and Tokyo constituted 
the only  example^ in history where leaders of criminal regimes were 
apprehended as war criminals and were held to account for their 
crminal act3 They were not just ordinaly criminals, they were the 
leaders of empires, which sought to dammate the world by terror. 
using genocide and crimes against humanity as major tools to 
achleve their goals The trials achieved another important result, 
they assigned gudt to the mdmdual perpetrators and alleviated to a 
large extent, although not full3?, guilt being ascribed to the whole 
German and Japanese peoples 

Nuremberg was a success, but the Cold War left it sitting on 
the shelf for almost fifty years During that time. the world has been 
dnpplng wlth blood The hope that the world would never again see 
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the suffeenng inflicted during World War I1 has not been realised and 
the suffenng and death have been repeated again and again. 

Fallawmg the Suremberg example, one clear option for the 
internationai community would have been to set up a permanent 
international criminal court which wouid habe the ability to enforce 
its decisions, judgements, and orders, or to have them enforced. The 
jurisdiction af such B court could have been concurrent with that  of 
national courts, but it also should have had the ability to take over 
m y  national proceedings in appropriate circumstances. In that way, 
pressure could have been applied to national courts to act in the first 
place and t o  do so in a fair and just way. 

If this could have been achieved, mctims of crimes undoubtedly 
would have accepted more readily that  the d e  of law was applied 
effectively and that  justice was b a n g  achieved In many societies 
and situations this could have brought about an end to the cycles of 
violence, which have been erupting B E  new generations seek to 
obtain justice or revenge for past crimes that have gone unpunished. 

It is essential to build on the legacy of Nuremberg. It is worth 
repeating that. notwithstanding the horrors of World War I1 and the 
enlightened actions that  followed at Nuremberg, untii now there has 
not been any action by the international community to establish and 
enforce the rule of law throughout the world That horrendous atroc- 
ities have occurred in almost every comer of the world, including the 
Former Yugoslavia and Rwanda, 1s due to the lack of an effective 
deterrent for gross criminal behaviour s t  the state level This pat- 
tern of violence and criminai behaviour will continue untii a strong 
deterrent is in  place to prevent or  limit the commission of such 
crimes. 

The second ray of hope that  points towards a brighter future is 
that  the international community hae taken positive steps towards 
the internationalisation of criminal law by setting up the ad hoc 
International Tribunals far the Former Yugoslavia and Rwanda. In 
many ways, the international media should accept a great deal of 
the credit for this, by being present dunng the conflicts and br insng 
into the living moms of homes all over the  world, the frightful 
images of genocide being committed and thus stirring our political 
leaders into action. 

Thus, the legacy of Nuremberg 1s taking shape in the form of 
these ad hoc Tribunals Thie development took moat of the world by 
surprise, particularly In light of the pamfully slow progress being 
made to set up a permanent international criminal court Not many 
anticipated that the Security Council would create a judicial subar- 
gan under Chapter VI1 of the United bations Charter. This remark- 
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able and perhaps drastic step was taken only after It was realieed 
tha t  another Holocaust with widespread ethnic cleansing in the 
form of genocide and crimes against humanity. was actually occur- 
ring m Europe. 

Once the Secunty Council had taken the first step in creating 
the Tribunal for the Former Yugoslawa It became easier to take elm- 
ilar action m respect of Raanda Perhaps, with the success of the 
Tribunals. which I am confident will be reahsed, the international 
community will be able to take the next step, the Creation af a per. 
manent international criminal court. 

Turning to the ad hoe Tribunals, it 1s fair t o  ask whether they 
wi l l  be B success If they are able to demonstrate that they are capable 
of operating independently and professionally and evmg all accused 
a fair and just tnal ,  It E my opinion that they will be successful. 

The war in the Former Yugoslavia 18 still being waged and 
another question E often posed 8s to whether the Ttibunal in The 
Hague wdl be able to secure the presence of the major criminals and 
subject them to the tnal process. While the Tribunal 1s not able to 
conduct trials in absentia, it nevertheless has en alternative proce. 
dure which 1s likely to  bring about the eventual tnak  of the accused 

Brief ly  the Tribunal 's  procedure 1s a5 fallows: when the  
Prosecutor IE satisfied that there IS sufficient evidence against an 
accused for an offence over which the Tribunal has jurisdiction, the 
Prosecutor presents an  indictment together with the supporting 
material t o  a tnal judge of the Tribunal, nh-if satisfied that there 
i3 a prima facie cas-onfirms the indictment and m u e ~  an arrest 
warrant. This warrant. together with a surrender order. 1s then for- 
warded to the atate where the accused 1s believed to be residing. 

.MI member States of the United Nations have an obligation to  
comply with such surrender orders In the event that a atate fails to 
surrender an accused to the Tribunal for tnal .  the Prosecutor can 
present the indictment again and call the evidence ~n public an  
which the indictment has been based The Trial Chamber (composed 
of three judges of the Tribunal1 can then reconfirm the indictment 
and issue ~n international amest warrant This procedure has  
become know," in some a r c l e ~  as rhe "super indictment I '  

Addmondly, the procedure also enahlea rhe Tribunal to refer a 
state's refusal to cooperate wnh the Tribunal to the Security Council 
far action The Security Council may decide to impose sanctions 
against t ha t  state or ensure t ha t  existing sanctions ere being 
applied Given time sanctions against a stat-specially any ztete 
trying to rebuild its ecanom)-are Iikel, to %ite hard" and should 
not be d i m m e d  lightly 



19961 AD HOC TRIBUNALS 105 

Some say that such procedures are unlikely to secure many 
accused persons before the Tribunal, particularly if they are holding 
positions of pou,er and authority However, the procedures of the two 
ad hoc Tribunals could become very effective 

In the case of a political leader, the "super indictment" proee- 
d u x  of either Tribunal will result in the publication of the evidence 
on which the indictment IS based The world can thenjudge whether 
the accused should stand trial to answer the charges. If the accused 
does not stand trial, he will be branded an international f u m v e  for 
crimes that are serious ridations of international humanitarian law, 
The people of the accused's own country also will be able to consider 
the availabie evidence against their political leader. Because of the 
International arrest warrant, the accused will become a prcsoner 
within his own borders He will not be able to deal with hrs mterna- 
tional colleagues and will become an ineffective political leader-ne 
who should be rejected by his people. Additionally, political oppo. 
nents may be willing to surrender such a fuBtwe to the Tribunal 

It 1s not too bold to observe t h a t  in t he  case of both Dr 
Karadnc and General Mladic that they are already becoming >solat- 
ed fuDtives in the Serb.cantrolled areas of Bosnia, and international 
leaders are refusing to deal with them. even when It comes to the 
peace negotiations. The Tribunal 1s indeed having an impact and 
there IS still a long way to go. 

For the ad hoc Tribunals to achieve that part of thew mandate 
relating t o  the prosecution of persons responsible for serious viola- 
tions of mternatmnal humamtanan law, they must be allowed to 
remain m existence long enough so that the process can be camplet- 
ed, meaning that the international community must insist on the 
surrender of all accused persons so that trials can take p l a c e t h i s  
may take several years after the indictment 1s first Issued. 

The re  LS one  obvious a l t e rna t ive  to allowing the  ad  hoc 
Tribunals to continue ad infinitum, namely, their Jurlsdlctlan could 
be transferred to a permanent international criminal court, which 
could put the accused on trial In this way, the internationalisation 
of enmmal law will be well an the way to bemg established perma- 
nently 

This would then set ~n place a major deterrent to gross crimi- 
nal behaviour a t  the internatmnal or state l e d  and at least there 
may be a way to prevent or limit future acts of genocide and cnmea 
agmnst humanity 
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FROM NUREMBERG TO THE HAGUE' 

THEODOR MERON** 

I am grateful to John Norton Moore and Robinson 0 Everett 
for inviting me to this important conference an Nuremberg and the 
Rule of Law: A Fifty-Year Verdict. Both the establishment of the 
Nuremberg Tribunals and of the ad hoc Tribunals for the Former 
Yugoslavia and Rwanda w e ~ e  of major, perhaps even monumental 
importance for the establishment of the rule of law in the internation. 
a1 community. My task 86 a commentator has been made easy by the 
comprehensive and thoughthrl paper of my fnend Graham Blewtt. 

The time could not be more suitable for such a conference, and 
especially for some reflections on ad hoc Tribunals half a century 
after Nuremberg The subject 18 vast and I have selected a feew 
themes as a focus for my remarks comparing the two ad hoe 
Tribunals established by the Security Couned to Nuremberg. 

We often describe the ad hoc Tribunals as the  first internation. 
a1 cnmmal tribunals since Nuremberg. The institutmnal settings 
are quite different, however. Nurembers was the first multinational 
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criminal tribunal. I hesitate to repeat the commonly used term 'YIC- 
tors' court" because rhis would imply an arbitraly, perhaps unjust 
tribunal Yet, despite certain shortcomings of due process rules of 
Nuremberg, which I shall mention. Nuremberg was neither arbi- 
trary nor unjust I t  tempered the Charter's hareh rules la protect 
the accused. It assesred emdence according to accepted and fair legal 
standards, and was even ready to acquit outright some defendants. 
Although tu quoque arguments were not addressed directly. they 
were important as the underpinnings of the proceedings. Because of 
them, some offences were not prosecuted ( e . g ,  the bombing of 
Coventq)  and some charges were rejected on the ground that smi- 
lar practices of the Allies demonstrated that certain norms did nor 
harden into clear prohibitoly rules (Doemtn, van Raeder. and unre- 
stricted submarine warfare). 

That vxtom sat in judgment did not corrupt the essential fair- 
ness  of t h e  proceedings.  Some German  crit ics of Nuremberg 
acknowledged that defendants before that Tnbunal  enjoyed more 
due praceae protections than they would have before occupation 
courts and other courts of the Allies While rejecting the ex post 
facto arguments advanced by the defence against charges of aggres- 
sive war; conspiracy to wage I t ,  crimes agamst humamt>-: and 
organized enmmality, the Tribunal mitigated the seventy of the con- 
trovereial provisions on criminality belonging to certain organ- 
izations, so as to cnminalize only the ioluntary joining of such 
orgamzatmns Kith knowledge The Tribunal mitigated the Char tdB  
arguably novel provisions on conspiracy to wage aggressive war by 
limiting liability to those directly involved in the formulatmn or 
implementation of a plan to wage the war of aggression. It liberally 
allowed the defendants to raise B superior orders defence m mmga. 
tion of punishment 

This 1s not to excuse due process defects, including a certain 
lack of equality under the Nuremberg procedures between prosecu. 
tion and defence. For American lawyers It IS particularly difficult to 
comprehend that witnesses and defendants could and sometimes 
were questioned by the judges, that there was no specific recognition 
in the Charter of the presumption of innocence and no discussion of 
burden of proof, that defendants were not allowed an apemng state- 
ment; that  trial8 ~n absentia were permitted, that  the judgments 
could not be appealed to higher judicial instances; and that defen- 
dants could not challenge the Tnbunal We should, however, remem- 
ber that the Charter and the procedure of the Tribunal reflected a 
compromise which reflected civil law traditions that recognize, for 
example, ~n absentia judgments 
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The two ad hoc 'Pribunals are the first truly international m m -  
mal courts, having been established by the United Nations Security 
Council, and also through the approval of the budget and the elec- 
tion of the judges by the most representative organ of the United 
Satiane, the General Assembly. 

The statutes of the ad hoe Tribunals are an epitome of the most 
advanced United Nations human rights standards. The statutes, the 
judges, and the prosecution are extremely sensitive to due process 
rights of the accused. 

There are obrious differences between Nuremberg and the new 
Tribunals. In Germany, the Allies had full police powers, almost SOY- 

ereign authority, and most defendants were to be found within the 
territories controlled by the Allies. The ad hac Tribunals only have 
the still largely untested powers delegated from Chapter VI1 of the 
United Nations Charter. DeEpite the potential penalties for States 
and authorities for refusing to cooperate with the Tribunals. that  
cooperat ion h a s  not been for thcoming in i m p o r t a n t  cases 
Persuading states and authorities to carry out arrest warrants has 
proved extremely diffkult, lus t  as the readiness of the international 
community to compel compliance has been disappointing 

I n  Nuremberg,  t he  Allies h a d  t h e  pract ical ly  unl imited 
resources of the vmtormus states The Hague tries to make ends 
meet with ridiculously limited means 

In Kuremberg, we had the luxury of a paper trail clearly link. 
ing the perpetrators to the crimes. At The Hague, there is no paper 
link and often no access to the acme of crimes. 

Bath h'uremberg and The Hague are largely the result of 
United States initiative and support. This 1s well knawn as regards 
The Hague, but the discussions leading to Nuremberg may require 
epecial mention. The British initially were hostile to trials, favoring, 
as the oral histoly of Herbert U'echsler suggests, an execution list to 
be carried out on identification In Yalta, in February 1945, Stalin 16 
supposed to have mentioned the need to lull some 60,000 Nazis The 
Morgenthau Plan proposed a sort of "scorched earth" policy for post- 
war Germany which would have been accompanied by the identifice- 
tion and shooting of malar war crimmals. It was not until Patsdam 
and h m a n  in July and August 1945, that the agreement in London 
on the Nuremberg Charter was essentially reached and the United 
States historical respect for due process reasserted Itself. 

The alternative to Nuremberg could well have been a blood 
bath, in which populations long victim to Nazi atrocities would have 
resorted to lynching, summary  executions, and massacres  of 
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Germans The Alhes intentions to render justice through courts a r d  
the Tnhunals prevented such acts 

I mention this aspect of Nuremherg to address the contmuing 
debate about the tenaion between the achievement of peace and :he 
rendering ofjust~ce in the Yugoslav context Were it not for the e ~ s -  
tence of the tu'o Tribunals, not on]? would the inclination to mdir,d- 
ual and collective vengeance. private or unofficial violence he e i e n  
stronger, but future reconcilianon would be impeded because blame 
would rest on entire peoples instead of bemg assigned to mdividual 
perpetrators of crimes and responsible leaders. 

Tension between j umce  and peace will become more apparent 
as the negotiations advance Short-sighted diplomatic goals ehouid 
not obscure what clo~ing of the Tnhunals uould mean to prospects 
of reconciliation and stability of international law 

The scale of atrocities unthinkable m Kuremherg. terrible m 
Yugoslavia and Rwanda. make the very idea of immunity or pardon 
difficult IO contemplate 

The Hague w a s  established to put an end to the crimes which 
were being committed. presumably through deterrence. LO nndicare  
just ice ,  and to contribute to the restoration and maintenance of 
peace Kuremberg was established to bring Nazi war criminak TO 
justice Bath The Hague and Kuremheig had additional normatl ie  
goals hut I would like to focus far a moment an  the problem of 
deterrence 

During the Second \Voorld War, especially through the highl) 
publimed and broadcast M o s c o w  Declaration of 1943 severe warn- 
ings of punishment of those cammittmg atrocities were issued and 
widely publicized. Like the nammngs issued by the Security Council 
with regard to crimes committed in the former Yugasla\ia. there E 
no empirical evidence of effecti\e deterrence in either care \VI,> 
have we failed? 

Deterrence 13 often ineffective to prevent crimes even in nation 
states Kith them law enforcement apparatus The effect of deter- 
rence on the international plane i s  further reduced h) such factors 
as re l i~ous  hatred, xenophobia, fanatic patriotism. disripline. supe- 
nor  orders. expectations of victor). and. If need be, of martyrdom 

Bur I do not believe that the failure of deterrence 1s inevitable 
It IS because prosecutions for war crimes on both national and inter- 
national planes are eo exceptional that criminals do not behew that 
they are likely to he prosecuted and punished Were uar  crime trials 
made a consistent reality. deterrence would he taken more s e n o u s l ~ ~  
Instead of despairing over the prospects of deterrence. the inrema- 
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tional community should enhance the probability of punishment by 
encouraging prosecutions before the national courts, especially of 
third states, by making ad hoc Thbunals effective. and by establish- 
ing a vigorous, standing International crimmal court. 

Although punishment was the primary articulated justification 
for Nuremberg, a less obvious, hut nonetheless Important, goal was 
to attam respect for international law, to g x e  a new vitality to that  
law, and to signal to the German people that  the rule of law had 
returned For the very first time. international law was applied to 
war criminals in actual cases leading to punishment, even capital 
The principle of mdiwdual criminal responsibility was vindicated. 
For the first time the diffuse body of custamav law coalesced ~n a 
multinational context into criminal law applied in a real Tribunal to 
defendants in the dock 

I t  1s in the context of the significance of Nuremberg and The 
Hague for the development of international law that I turn to for a 
brief discussion of their subject matter jurisdictions. I t  is here, in 
the confirmation and the development of international humanitari- 
an law and its essentially customary character through the Charter, 
statutes, and the case law, that  these Tribunals made a historic con- 
tribution to the rule of law In addition to reelating war crimes, the 
Nuremberg Charter  defmed, for the first time, crimes against 
humanity and crimes against peace The former were unfortunately 
limited by the linkage with other crimes within the jurisdiction of 
the Tribunal, thus effectively reducing them to wartime atrocities. 

The statutes of the ad hoc Tnbunals represent a tremendous 
advance over the Charter of Nuremberg First, grave breaches of the 
Geneva Conrentions and the crime of genocide have been p e n  the  
central place. Cnmez. against humanity have been recognized for 
noninternational armed conflicts (not only for international wars) in 
the Yugoslavia Statute  and arguably even for peacetime in the 
Rwanda Statute. Thus. the trend suggested by Control Council Law 
Xurnber 10 is being followed. Rape has been cnmmalired as a crime 
against humanity. Most nnportantly, by recogmzmg the criminality 
of violations of common Article 3 and of Additional Protocol I1 to the 
Geneva Conventions, t he  S ta tu t e  for Rwanda  const i tutes  an 
extremely positwe etatement of international humamtanan  law 
with regard to internal atrocities. 

In Nuremberg and, despite progress since then, also at  The 
Hague, the defence unsucceesfully raised ex post facto challenges 
with respect to subject-matter jurisdiction. At The Hague these chal. 
lenges have now been resolved by the Appeals Chamber in the Tadic 
case. But they are likely to reappear in subsequent proceedings and 
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other cases. Both the prosecution and the Tribunal should approach 
this matter with prudence Whether justice has been rendered will, 
in the long mn, be decided in the courts of public opinion and in the 
halls of academia 

On the other hand, are we not witnessmg a certain erosion of 
Kuremberg's concept of crimes against peace? These cr-lmes had B 

considerable foundation in normative Statements prohibiting aggres- 
sme war BE national policy and defining aggressive war as a crime 
After World War I. ~er ious  consideration was ~ v e n  to prosecuting 
Kaiser Wilhelm 

In a recent statement on the proposed international criminal 
court. the United States expressed many caveats about the crime of 
aggression as a crime for uhich responsibility attaches to individu- 
als. It described aggression as essentially a crime of states. which is 
&defined, and liable to be politicized. The crime of aggression. 
despite its recogmtion in ILC draft codes, was not invoked by the 
Security Council even in such an obvious case BE Iraq's invasmn of 
Kuwait and it >E seldom imoked in international practice Yet. It was 
the United States, and especially Justice Jackson, who Insisted on 

e Nuremberg Charter and sub. 
g this crime as one for which 

Let me conclude Under the pressure of atrocities in the 
Former Yugoslavia and Rwanda w e  have seen a rapid adjustment of 
law, process. and mstitutions. The moral importance of attaching 
guilt to mdi\iduals has been reaffirmed The establishment of a per- 
manent criminal m w t  has been given a tremendous Impetus. 1s the 
cycle of impunity slou,ly closmgg 

The possible fear by states that international Tribunals might 
preempt national prosecutions also ma>- have the beneficial effect of 
spurring prosecutions before national courts for serious vialationi of 
humamtanan law No matter how many cases the ad hoc Tribunals 
t ry  their v e y  existence sends a powerful message supporting the 
paramountcy of human rights even for the most egreg~ous viola to^^ 
of internatmnal humamtanan law and reaftiirmmg the rule of law 
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EVALUATING PRESENT OPTIONS FOR 
AN INTERNATIONAL CRIMINAL COLTT' 

MONROE LEIGH*" 

I. Introduction 

Fifty yeam after the commencement of the Nuremberg trials, 
the international community appears to be moving toward a consen- 
sus in  favor of establishing a permanent international criminal 
court. A number of important events in the 1990s have propelled the 
world toward such a consensus. First, the end of the Cold War ten- 
sions created a new political climate that favored international eoap- 
eration. Second, the advent of multilateral action ~n Somalia, Iraq, 
and elsewhere furthered the nation that  such cooperation might be 
extended to the judicial arena Finally, the recrudescence of the 
hoary demons of tribal, ethnic, and religious strife, most recently 
apparent in "ethnic cleansmg" ~n Rwanda and in the Former Yugo- 
slams, led the United Nations Security Council to the establish tem- 
porary or, ad hoc, Tribunals to try persons for atrocities committed 
in those nations. All of these factors helped convince a number of 
nations that  international cooperation in the prosecution and sup- 
pression of crimes of international concern can be mmt  effectively 
promoted by the creation of B permanent international crimmal court. 

In 1992, a t  its forty.faurth session, the  International Law 
Commmsmn established a Working Group on a Draft Statute for an 
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International Cnmmal Court In 1993. this \Toorking Group submit 
ted to the International Law Commission a Draft Statute on the 
International Criminal Court and the Commission referred it to the 
General Assembli for comment. In  1994 rat its forty-tinth ~ e s 3 ~ o n  
after habing receixed written comments by numerous states and 
nongovernmental orgamzationa), the Internarional Law Commission 
adopted a Revised Dra f t  S t a t u t e  for a proposed pe rmanen t  
International Criminal Court The Commission has recommended 
that the General Asaemhl, convene a diplomatic conference TO adopt 
a treaty and open it for signature by states 

LVhile the United States government supports the effort to 
establish an international criminal court. it has emerged as the chief 
critic a f the  1994 Draft Statute and advocates further ~ . evmons  to i t  
Most significantly, the United States wishes to limit the role of the 
Court h) denying it jurisdiction over broad categories of C B S ~ E  

I would like to break up my reriew of the Draft Stature into 
three parts First. I will briefly outline the modern history of the 
notion of an international criminal tribunal In this content. I w-111 
devote partxular attention to the role of the Nuremberg Trials as 
the precursor ofthe current effort; to establish such a coul(t. Second. 
I will discuss the structure or the Draft Statute and highlight pro\i. 
sions relating to junadictmnal I S S U ~ E  Finally. I would like to can-  
dude  by discussing \BTIOUE cntmems of the Draft Statute that the 
United States Department of State has raised 

I1 The Movement Towards an International Criminal Tribunal 

The idea of establishing an international criminal tribunal did 
not a n e n a t e  with the Nuiemberg Trials The first modern attempt 
to establish an International Crmnnal Court was the Alies'effort at 
the end of World 1V.w I to pTosemte Kaiser Wilhelm I1 and key 
German military officials for crimes against peace and war crimes 
pursuant to the Treaty of Yeersa~lles of 1919  However, the Durch 
gwernmen t  refused to extradite and  the  Leiprig tr ials faded 
because the court either refused to conxict or  awarded densor) 
penalties In 1 9 3 i ,  two decades later. the League of Nations adopted 
a Convention far the Creation of an International Criminal Court 
hut it never entered into force. The Suremberg Trials were the first 
successful mternatmnal criminal prosecutions and deseive recogni- 
tion as such. 

As the world learned of the staggenng extent of the atrocitiex 
committed by the Third Reich and its allies, a consensus emerged 
thar the persons responsible far such evil must he held mdividuall: 
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accountable for their actions. Accordingly, on January 13, 1942, the 
Inter..4lhed Cammmsmn on the Punishment of War Cnrnes issued 
the Declaration of St. James. This early expression af the principle 
of personal a c c o u n t a b ~ l ~ t ~  for war crimes called a n  the signatory 
powers to "place among their pnnmpal war aims the punishment, 
through the channel of organized justice, of those guilty of or respon- 
sible far these crimes. whether the" have ordered them or partici- 
pated m them." 

During the following )ears, the Allies debated the appropriate 
mechanism for punishmg such criminals. In  the 1943 Moscow 
Declaration, the Allies stated that  they would try the mort promi- 
nent Nazi war cnmmals before an international court. 

The Nuremberg Trials have been widely criticized Some com- 
mentators have argued that the Tribunal was a mere ad hoc dispen. 
sation of "victors justice" whose judgments were more political than 
judicial Others have criticized the Nuremberg Trials for nolating 
due process pnnmples by prejudgment of pldt ,  application of ex post 
facto law, procedural irregularities, and judicial bias. Chief Justice 
Stone has been quoted ae saying that the trials were nothing but a 
"high level  lynching" par ty  Many other colleagues of Just ice  
Jackeon held similar views However, the Nuremberg Trials must be 
judged within the context of t h e r  epoch. 

By 1945, the Axis had been defeated and the Its cities lay in 
ruins  Meanwhile, Allied soldiers had liberated the Nazi death 
camps, and the world learned the extent of the horrors committed by 
Germany. Yet the victors avoided the temptation to administer 
"instant justice." Stalin's 1943 remark that 50,000 German General 
Staff officers should be liquidated at  the conclusmn of the war was 
not accepted by the western allies when World War I1 ended. 
Instead, the Alhes, including the USSR, established the Nuremberg 
and Tokyo Tribunals to administer justice under the rule of law 

Despite their shortcomings, the Nuremberg Trials constitute 
the first modern example of the successful prmecution of war cnmi- 
nals by an international tribunal. During the five decades that fol- 
lowed these trials, no similar tribunals were created and no interna- 
tional trials took place. Kevertheless, the Nuremberg principles 
inspired the advocates of a permanent international criminal court 
to persevere. It 1s a precious legacy to our generation and to future 
generations. 

111. Structure of the Draft Statute 

The effort to create an international enmmal court is bath an 
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evolutionary and B revdutmnary process. Many scholars. stateEmen 
and lawyers. some of whom are present here today, h a w  adwcated 
the idea of such a forum for many years On the other hand, when 
established, the Lnternational criminal Court will be the first perma- 
nent international body entrusted with administering criminal jus- 
tice in history The framers o f i t s  draft statute, not unnaturally. have 
attempted to balance different concept lox of criminal justice to 
draft a statute that could w n  the support of the international com- 
munit) 

Thus. the Draft Statute does not correspond to any partlcular 
criminal justice system Instead, it mcorpoiates principles from car>- 
ous legal reemes  For example, It enwsions a largely prosecutorial 
system. with an independent prosecutor whose role resembles that 
of its counterpart in common law countries. The Court's declsmns. 
however, will be rendered by a panel of judges without a JUT as 1s 

the practice m most civil law jurisdictions 

The Drait Statute does not purport to resolve all of the IJSWS 

relating to  the International Criminal Court Far example, for the 
most part it does not address the issue of what substantive la%, the 
Court should apply or u hat the essential elements of each partlcular 
crime are instead. the Draft Statute IS designed primarily to set 
forth the basic procedural and ewdentmry framework. 

The preamble to the Draft Statute states that I t s  main purpas 
es are to prowde a forum far trial and, in the event of c ~ n v i ~ t m n ,  to 
prande for appraprlate punishment or persons convicted or Crimes of 
significant international concern. In the commentan to the pream- 
ble, the Commission has noted that it intended the Draft Statute to 
operate in cases where there is little or no prospect of offenders 
being duly tried ~n national courtb. Additionally, the Court wd l  only 
exercise Jurisdiction over the most ser~ous crimes-that IS, crimes of 
concern to the mternatmnal community as a whale 

Under the Draft Statute. the Court will be estabhshed by the 
conclusmn of a multilateral convention among the party s ta tes  
rather than by an amendment to the United Xations Charter or the 
adoption of a resolution by the  General Assembly and 'or  t he  
S e c u n t y  Counci l  as w a s  done far  t he  Yugoslav and  Rwanda  
Tribunals. With the approval of the par ty  s ta tes ,  however, the 
President of the Court will have the authority to enter into an agree- 
ment establishing an "appropnate relationship'' between the Court 
and the United Nations The Commmsmn decided agamst the estab- 
lishment of a permanent judicial body by the General Assembly or 
Security Council resolution because of doubts as t o  the competence 
of those organs under the United Nations Charter to create such a 
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permanent mstitution. The Commission was convinced that  the 
establishment of the Court by treaty or convention would provide a 
stronger legal foundation for its judgments than resolutions of the 
United Narions 

The Draft Statute enwsmns the Court as a permanent institu. 
tmn that only w ~ l l  convene when required to consider B case submit- 
ted to it. The Commission behwed that this arrangement would pro- 
vide the Court with sufficient flex~bility I f  CmumstanceS require It 
to develop into B full-time judicial body The International Law 
Commissmn rejected the idea that the Court should remain in ses. 
s o n  permanently. The Court will consmt of four organs: (1) the  
Presidency; ( 2 )  the  Chambers ,  both t r ia l  and appellate; (31 a 
Registry, responsible for the administrative functions of the Court, 
and; (4 )  a Procuracy which is envisioned as an independent organ of 
the Court responsible far the investigation of complaints and for the 
conduct of prosecutions 

The Draft Statute envisions the judges of the Court as persons 
of high moral character who possess the qualifications required m 
their respective countriee far appointment to the highest judicial 
office. Additionally, they must have crimmal trial experience or ree- 
agnized competence in international law The Court will consmt of 
eighteen j u d g e s t e n  with criminal trial experience and eight with 
competence ~n international law. No two judges of the Court will be 
nationals of the same state. They will be elected to serve on the 
Court by an absolute majority of the party states The imtial group 
will be elected for staggered terms determined by lot Thereafter, all 
judges will hold office for a term of nine years 

The Presidency of the Court will include a president, two vice 
presidents and two alternate vice piesidents chosen from the eigh- 
teen judges. The Presidency of the Court will be responsible for the 
due admimstration of the Court and other functions conferred on it 
by the Draft Statute. The president and the vice presidents will be 
elected by an absolute m a p i t y  a i  the judges and wdl serve for three 
years or until the end of their term of office as judges, whichever is 
earlier 

The Court will consist of a Tnal Chamber and an Appeals 
Chamber As S O O ~  as possible after each election of judges, the 
Presidency wili constitute an Appeals Chamber consisting of the 
president and SLX other judges. At least three of the mx must have 
"enminal tnal  experience '' The Appeals Chamber will be constituted 
far B term of three years and its members may serve for subsequent 
terms All other judges will be available to serve in Trial Chambers 
of five judges each. No judge who IS a national of a complainant 
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state or a state of uhich rhe accused E a national. ma) s e w e  a n  such 

The Draft Statute contains an exhaustive list of crimes mer  
which the Court ha: subject matter jurisdiction Under Arricle 20 of 
t he  Draft  Statute.  the Court  has  jurisdiction w e r  four  thpes o f  
crimes. genocide; aggression, E B ~ L O U S  vmlatmns of the la25 and cus- 
toms applicable in armed conflict. and crimes against humanirj The 
commentaly ~ T O U P E  these together as crimes under general ~ n r e r n a -  
rional law Additionally, the Court has jurisdiction mer a fifth type 
of crime-%hat t he  Commission h a s  characterized 8s ' ' t reaty 
crimes," that IS, crimes of international concern defined by treaties 
u,hich, having regard ro the conduct alleged. constitute exceptionally 
serious m m e s  of international concern A 1 1 s  of such crimes E con- 
tained m an annex to the Draft Statute 

The ~ n c l u m n  in Article 20ral through id) of crimes under "gen- 
eral international law'' has caused significanr debare among the  
members of the Commission far three principal reasons First. any 
listing of crimes under general mternational law raises questions as 
to *hy other international crimes. such BJ apartheid or  terrorism. 
are  not included Second, the primary purpose of the Draft Statute 
15, arguably. the establishment of a court to try such crimes as the 
party states can agree are international crme3 triable by such a 
cour t  However. two of the four types of crime now listed in Article 
208a1 through Id)-genocide and semus \iolations of the laws and 
cu toms  applicable in armed conflict-already are defined in multi- 
lateral treaties and proscribing them again as crimes under interna- 
tional l a u  was technically unnecessary Finally, the other two types 
of crime listed-aggression and crimes against humanity--are less 
clearly defined under rmrnanons l  law The Statute. as a procedural 
and adjectival mstrument does not resolve rhese uncertainties 

The Commismon has responded to these concerns by stressing 
that the four types of crime enumerated in Article 20(aI through id1 
are not intended as an exhausrive hst of crimes under general m e r -  
national l a w  Rather. thejunsdiction of the Court E limited to those 
crimes under general international l a w  which should be uithin the 
jurisdxtmn of the Court BC this stage because of their magnitude. 
the connnumg reality of their occurrence, or their predictable Inter- 
"atlonal consequences 

In the Commission's view, the prohibition of genocide contained 
in the Genocide Convention of 1948 LB of iundamental significance 
and the occasions for legximate doubt or  dispute over whether a 
g ibe"  s i t u a t i o n  a m o u n t s  to genocide a re  ex t iemely  l imited 
Therefore the Court ahauld exceptionall>. ha ie  inherent junidic 

a caae 
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tmn (competence propre) over genocide by virtue solely of a state's 
participation ~n the Draft Statute, without an? further requirement 
of consent or  acceptance by any particular state The commentary to 
the Statute states that the C B S ~  for considering such "inherentjuris- 
diction" 1s bolstered by the Genocide Conrention itrelf, which does 
not confer jurisdiction over genocide on other states on an  extradite 
or prosecute basis. but expressly contemplates its conferral on m 
international criminal court to be created I" the future (which, 
unfortunately, has yet to be created). 

Granting the Court jurisdiction over the crime of aggression 
was more C O ~ ~ T O Y ~ ~ S ~ I  because the crime of aggression by an indi- 
vidual person has no universally accepted definition under mterna- 
tional law. Therefore, the Draft Statute provides for a special mecha. 
"ism governing complaints brought m connection with such a cause 
of action. Under Article 23 of the Draft Statute,  complaints of, OT 
directly related to, an act of aggression by m individual may only be 
brought after the Secunty Council determines that a state has com- 
mitted the ae: of aggression which is the subject of the complaint 

The inclusion of ~ e r i o u s  wolatians of the laus and customs 
applicable in armed conflict ~n the list of crimes m e r  which the 
Court has subject matter junsdlction reflects the Commission's view 
that  such crimes are recognized under customar?. mteinational law 
In its commentary to Article 20, the Commission emphasized, how. 
ever, that not all breaches of the laws of war are sufieiently grave to 
justify their falling within the jurisdiction of the proposed perma. 
nent international criminal court Therefore. the Court 1s given 
jurisdiction only over ' 'senou~ violations'' of the laws and customs 
applicable in armed conflict The definition of the final category a i  
enumerated crimes, crimes against humamty, LS not set forth in any 
particular treaty regime. Therefore, there is some doubt as to when 
such crimes are triable as international crimes. The Commission has 
stated that the definition of crimes against humanity encompasses 
inhumane acts of a very serious character involving widespread or 
systematic molations aimed at  the cndmn population in whole or m 
part Such crimes are characterized by their large-scale and system- 
atic nature.  The Commission noted that the particular forms of 
unlawful act. such as murder, torture, or rape are less c n n d  to the 
definition than the factors of ~ c s l e  and deliberate policy, as well as 
their being targeted against the mv~lian population in whole or m 
part 

Article 21  of the Draft Statute sets forth the conditions under 
which the Court may exercise ~n personam jurisdiction In effect, it 
distinguishes between the exercise of in personam jurisdiction for 
genocide cases and its exercm in all other cases 
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In  all cases other than genocide. the Court ma) e x e r c w  m per- 
sonam jurisdiction i f  I t  receives the consent of both the 'cusrodlal 
state." that 1s. the state which has custody of the suspect m respect 
of the c r m e  and the Etate on the terntol?. of whxh the act or omis- 
sion in question occurred Because rhe Commission has determined 
that the Court should possess "inherent" subpct matter jurisdiction 
over the crime of genocide, howe\er, consent to the Court's Jurlsdlc- 
t m n  is considered to h a i e  been @"en in such cases when B smte 
becomes party to the Statute 

Article 21  differs from the equivalent prowbion of the 1553 
Draft Statute in several material respects First. I L  treats genocide 
separately Second, It focuses on the custadml stare in respect of the 
accused rather than on any state havmgjunsdmon  under the rele- 
vant treaty Third, it requires acceptance of the courts Jurltdlction 
by the s ta te  on whose territory the cr ime was committed, thus 
applying to all crimes, with the exception ofgenomds. the acceptance 
requirement in the  1993 Draft Statute for crimes under general 
mterna tma l  law Fmally. the 1594 Draft Statute a150 requires In 
these cases the acceptance of a smte which already has established 
or eventually establishes. Its right to the extradition of the accused 
pursuant to the extradltian request 

The Commission has  explained that the term "custodial state" 
coiers a broad range of situations For example. a state 1s B cusradi- 
a1 s t a t e  w t h  respect to members of it5 armed forces who are 
detained under its system of military law while stationed in another 
country Moreover If the crime in question nas  committed on the 
terntory of the host state. the acceptance OF that  state also would be 
required for the Court to have jurisdiction 

The Commission has charactenzed the system adopted by the 
Draft Statute for a States acceptance of the Court's jurisdiction as 
a n  "opting-in" system whereby jurisdiction 1% not conferred automat. 
~ c a l l y  an  the Court ralely by the s ta te  becoming B party to the 
Statute Under Amcis 22. a state must accept the jumdictmn of the 
Court either a t  the time it becomes a party or at a later time b) 
ladpng a declaration of consent to the Courts junsdiccmn Such dec- 
larations may be af general application or may be limited to particu- 
lar conduct or te conduct committed during a particular t i n e  
Additionally, states that are not parties to the Draft Statute ma> 
consent to the exercise of the Court 5 jurmdictmn The requirement 
that ~n all cases other than genocide. the Court receiie the coment 
a i  bath the custodial atate and the state on the terntoq of u,hich the 
act or oniission m question occurred will result in [he exclujian of 
patenrial defendants from the Court'sjuriadictmn For example I t  1s 
unlikely that  a custodial state w I 1  consent to the e i e i c i s e  of the 
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Court's jurisdiction over suspects r h o  are high rniiitary or govern. 
ment officials of that state. In  this case, the Court will only be able 
to exercise Jurisdiction over these suspects if the custodial state has 
been utterly defeated in b'ar and the victorious nations msume the 
role of a custodial state and consent to the Court's junsdictmn over 
such persons Therefore, it IS likely that some high offiieiais with 
"unclean hands" will escape prosecution in the Court unless events 
unfold 8s they did just prior to the Nuremberg Trials 

Under Article 36, the Court has discretion to decide that a par- 
ticular complaint mer which Lt has jurisdiction is inadmismble. This 
prov~sion was not included in the 1993 version of the Draft Statute 
and was added to the current Statute to ensure that the Court only 
conslders cases under amurnstances ~n which it IS truly appropriate 
to do SO. In general, a case may be madmmsible if the crime in ques- 
tion has been OT 1s being duly investigated by an appropriate nation- 
al authority or IS not of sufficient gravity to merit further action by 
the Court 

Article 25 Set8 forth the mvestigatory and prosecutorid frame- 
work for the Court. I t  envisages the Court BE a facility available to 
party states, and, ~n certain cases, to the Security Council Under 
Article 25, pwty states that  have accepted the jurisdiction of the 
Court with respect to the crime complained of may lodge complaints 
with the Court. In  the case of genocide. where the Court has JuriB- 
diction without any additional requirement of acceptance, the eom- 
plainant must be a contracting party to the Genocide Convention 

In its commentary to Article 25,  the Commission noted that  it 
had limited resort to the Court by way of complaint to party states 
to encourage states to accept the rights and obligations provided for 
in the Statute and to ahare the costs associated with the operation of 
the Court Moreover, this restriction ensures that complainants a ~ e  
required to comply in advance with the procedural provisions con. 
tamed in the Draft Statute. such as those concerning evidence and 
WltneSSeB 

Article 23 of the Draft Statute allows the Security Council to 
inmate recourse to the Court by dlspenslng w t h  the requirement a i  
the acceptance by a state of the Court's jurisdiction u n d e r m i c l e  22, 
and the lodgmg of a complaint under article 25. In its commentary 
to Article 23, the commission noted that the Security Council will 
not normally refer to the Court a "case'' concerning an allegation 
against  named indlvlduals I n  th16 respect. the  lnternatmnal  
Cnmmal Court will differ from the Yugoslav War Crimes Tribunal. 
Rather, Article 23 ennaages that the Securlty Cauncll will refer to 
the Court B "matter," concerning a situation to which Chapter VI1 of 
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the United Vations Charrer applies 'The Prosecutor w 1 1  then deter- 
mine the Idenrit, of the individual defendants ~n connection wirh 
such a matter 

The Draft Statute contains numerous safeguards designed to 
protect the accused Under Article 40, an accused IS presumed inno- 
cent until proved &>It, betond reasonable doubt. Article 41 states 
that the accused 1% entitled to B fair and public hearing and prmides 
minimum guarantees to the accused For example, the accused musc 
be informed promptly and m detail of the nature and cause of the 
charge. tned without undue delay. be allowed to examine the prose- 
cution witnesses, and not be compelled to testify or to confess guilt 
Additionally, the accused must have adequate time and facilities LO 
prepare his or her defense and must be present at  the trial Under 
Article 48. a convicted defendant may appeal a decision on the 
grounds of procedural error, error of fact or of law, or disproportion 
between the crime and the sentence. The Statute (Arricle 48) also 
gwes the prosecutor a right of appeal 

In some important ways. the Draft Statute limits the prnileges 
of the accused Under Article 43. the rights of the accused that are 
articulated in Article 41 are subject LO rhe Court's discretion to take 
"necessary measurea" to pro tec t  the  accused. victims, and witnesses 
Additionally, under  Article 3 7 ,  the Court may tr? the accused i n  
absentia under certain arcumstance3 In my Y L B ~ .  the possible use 
of anon)mous witnesses and in absenrio trials are s m o u s  defects 
inconsistent with due process. 

N Criticism ofthe Draft Statute 

After the adoption of the Draft Statute by the Commission, and 
118 referral to the United Kations. the L'nited Satlane established an  
ad hoc committee to further consider the issues raised Dunng this 
perrod. the United States has emerged-l think its fair to say--ai 
the foremost critic of the Drafr Srature In essence, the  Unired 
States government strongiy believes in nationai prosecution when- 
ever this 18 adequate and available. and I t  seeks to limit the junadic- 
tion of the Court to situations in which international involvement is 
truly indispensable I will m a  attempt to  summarize-without 
adapting as my own-same of the most significant r e v i ~ m n ~  advocat- 
ed b) the United Stater to the Draft Statute 

A Complementan Sature of the Jurrsdrction of the Cout i  

The preamble co the Draft Statute >ta tes  chat the mternacmnal 
criminal court 13 inrended to carnplemenr national criminal j u i r i c e  
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systems m those cases where such natmnal trlal procedures may not 
be available or may not be effective The United States strongly sup. 

ng principle and believes that  in national prosecu- 
s involved will be working within the conwxt of 

established legal and cultural norms The State Department consid- 
ers it essential to the l e s t m a c y  and authority of states that they 
remain primarily responsible and accountable for prosecuting viola. 
tmns of their laws 

The United States maintains that  various provisions of the 
Draft Statute fail to uphold the necessary preference for national 
prosecutions For example, the United States argues that  under 
Article 21, the  custodial s ta te  may be able to deny B request far 
extradition from another state. hound to it by international treaty, 
and be relieved of all responslbhty to prosecute the suspect m ques- 
tion by delivering him to the Court or exercising Its right to deny the 
Court any jurisdiction The United States maintains that this arti- 
cle, as well as other provisions in the Draft Statute are at  odds with 
the principle of complementarity. 

B Focus of the Court on the More Serrous, Well-Established 
Inteernatmnal Crtrnes 

The United States asserts that the Court's jurisdiction should 
be limited to "clear. well-defined and well-established crimes." The 
imposition of new norms that are not generally accepted, thus, 1s not 
only undesirable in a criminal context, but also may undermine the 
ent i re  s t ructure  and authori ty  of internat ional  criminal law 
Additionally, the United States IS concerned that the Draft Statute 
lacks the specificity required to avoid burdening the Court wlth indi- 
vidual m m e s  that do not satisfy the requirement for S ~ T I O U S ~ ~ S E  or 
concern to the international community expressed m the preamble 
Therefore, the United States opposes the broad jurisdiction of the 
Court  over t he  cr ime a i  aggression.  In  addi t ion,  t he  S ta t e  
Department maintains that  the Draft Statute should articulate a 
d e f i m t m  of "crimes against humanity" and should incorporate the 
definition of genocide found in the Genocide Canventmn. 

The United States belleves that aggressm 1s not pet rufflaent. 
ly well defined as a matter of international criminal law to farm the 
basis of the Caurt'sjurisdictmn. I t  IS concerned that individuals will 
be prosecuted for actions that  the United States wewe as being the 
responsibility of states. Furthermore, it v i e w  the risks of politicized 
complaints as being high. Therefore, the United States maintains 
that with respect to individual culpability, the crime of aggression 
should be excluded from the Draf t  Statute  At a minimum, the 
United States demands that the elements of aggression be redrafted 



124 MILITARY LAW REVIEW [Val. 149 

and reiiewed before It supporrs Lts I ~ C I U E L O ~  ~n the jurisdiction of 
the Court 

The United States supports the inclusion of the crime of &no- 
tide m thejurisdiction of the Court. liowever, the United States gob- 
ernment belieies thar the reference to the "crime of genocide' in 
Article 20 1s Inadequate It argues that the definition of the crime of 
genocide found in rhe Genoclde Convention should be incorporated 
~n the text o fk t i c l e  20 

The United States a p e e s  that crimes against humanity should 
be included in the jurlsdlcuon of the Court It maintains, howeier. 
that the delinition of these rjpea of crime should be revised to mcor- 
pOrSte tn'c factors First. the cr ime should only include types of 
atrocities which may not otherwise be covered by genocide or war 
crimes Second, the Draft Statute should set a threshold standard so 
that a single alleged or Isolated mdtance would be msufficlent to 
require mvestlgatmn or prosecutLon u n l e ~ ~  it affects a substantial 
number of people The r n m d  States government considers a 5tan. 
dard of"sermus vmlatlons of human rights" to be inadequate for 
purposes of the  jurisdiction ofthe Court 

C Seed to  Further Consrder Issues in Connection u t h  the 
lncestigative Phase 

The United Stater 1s concerned that the Draft Statute could 
undermine extensive miestigative work undertaken m narlonal  
prosecutions of international terrormS, narcotics traffickers. and 
war criminals It questions whether the Prosecutor should initiate 
such investigations ~n the manner  set forth in rhe Draft Statute. 
because the ofilce of the Prosecutor 1s not designed to perform limit- 
ed investigative funcrions for purposes of development of B particu- 
lar case m response to a particular complaint The broad authanty 
to investigate that 1s granted to the Prosecutor under Article 26. 
thus. is unacceptable 10 the extent that  It could undermine ongoing 
natmnal investigatmns Therefore, the United States government 
believes that the precise role of the Prosecutor I" different tsppes of 
cases, and particularly at the investigative stage, must be consid- 
ered further 

D. Inclusmn oflVoarcotics and Terrorism Crimes ut the Coiirt's 
lnuestigatrue and Prosecutoiial Jurisdiction 

The United States believes that narcotics-related crime8 which 
give effect to the provis ions of the Umted Nations Coniwnrmn 
against Illicit Traffic in Sareoric Drugs and P~>chotropic Substances 
of 1988 should be excluded from the jurisdiction of the Court far four 
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reasons Frs r .  the C a n r e n t m  does not provide the level of specifici- 
ty needed to form the basis of criminal charges Second, it IS impos. 
sible to ensure that the Court would only hear the most significant 
drug-related charges Third. lncludmg nal'cotxs crimes in the juris- 
d x t m  of the Court would mtolerably increase the costs and bur- 
dens of rhe Court Flnally, the Umted States government believes 
that indiridual states are best positioned to effectively investigate 
and prosecute such crimes 

The United States also continues to  r e w v e  its position on 
whether the treaty crimes of mternational terrorism listed in the 
annex to the Draft Statute are appropnate for the jurisdiction of the 
Court for substantially the Same reasons far which It opposes the 
granting the Court jurisdiction over narcotics-related crimes. It also 
maintains that in cases mvolmng terrorism, it is important that, in 
appropriate crcumstances, B state be permitted in Its discretion to 
decline to produce information related to i ts  security despite a 
request from the Court Moreover. the United States believes that 
states should be allowed to ensure that  when such information IS 
disclosed to the Prosecutor it not be disclosed to defendants and 
defense counsel absent a state's consent. 

E. Mechanisms for Initiating Jurisdiefmn 

The United States objects to the mechanism for state consent 
Set forth ~n Arncle 21  on three grounds First, the United States 
msx.tS that it 1s essential to take amount of the views of interested 
states at the very earliest stage of Investigation, rather than when 
there LS a prosecutton before the court. The current regme, however, 
does not sufficiently respect the ongoing national jurisdiction, and 
may initiate a long and costly investigation in situations where 
there ultimately will be no junsdiction over the case. Second, Article 
21 fails to properly identify and address the concerns of the "inter- 
ested states" m any particular case. As you recall, under Article 2 1  
in all cases other than genocide, the Court may exercise in personam 
jurisdiction only If it receives the consent of both the custodial state 
and the s ta te  on whose territory the act OF omiSmn in question 
occurred. The United States believes that  this ru le  may be inappra- 
priate in certain situations. For example, m the case of a terrorist 
act, the state with the greatest interest may be the state against 
which the terrorist act IS directed Finally, the requesting or sending 
s ta te  under extradition treatlea and status.of.force8 agreements 
should retain the power to deny the Court jurisdiction even if the 
custodml state denies a request to surrender B suspect for purposes 
of PrOSeCUtm". 
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&ar!trt Humcnit) and Iriternalionai Humniiimria,i Li..< 

Lhe United States strongly supports the prosecution of war 
crimes and other  w a l a t m s  of mternatlonal human l t a rm l a w  Puch 
matter' concern grave crimes, which the international cammunit \  
has a deep interesr in prosecuting. and national mechanisms have 
general15 failed to redress. Therefore, rhey should be brought before 
the Court through referrals by the Security Council The individual 
complaint mechanism. however, IS 111-suited for these situatmns ana 
is more appropriate m discrete cases that can be lsalated from mer -  
all emergency situations Moreover, the proposed r epme  ma: allow 
a slate to abuse the system established by the Draft Statute by mit i -  

ating massive mwsrigations far polmcal reasons 

The United States believes that greater weight should be e v e n  
to national prosecution In cases ~ n v o l v ~ n g  the milltap. the Court 
should complement, but not replace or undermine, the national mdl- 
tar?. command responsibility to prosecute personnel for committing 
termus n a r  crimes The s ta te  of an oflender's nationality or  any 
other i ra te  which 1s actively exercising jurisdiction should. there- 
fore have preemptl ie  rights of jurisdiction w t h  respect to \ r a r  
cr imes I n  sum. the United states maintains that the Prosecutor 
should be required to decline a war crimes case that 1s being ade- 
quately investigated by another country. or where that count? ha. 
p e n  bana fide consideration to the prosecution 

G Court Rules and Admznmtratiue Mat ters  

Under Article 19 of the Draft Statute, the mitial r u l e s  of the 
Court w I I  be drafted by the judges within six months of the first 
elecrions far the Court and submitted to a conference of parry states 
far approval Thereafter, to presene flexibility, the judges ma 
ate changes in the Court rules but these will only have de 
effect ~f not disapproved by majority vote of party states wit 
months The United States government m a i n t a m  that the conduct 
of pretrial mvestigatiom, procedure and evidence rules and other 
Court rules have B fundamental impact on the ability of the Court to 
conduct lair and effective proceedings Therefore, the Court's rules 
must be formulated LD conjunction with the Draft Statute of the 
Court and agreed t o  by party states pnor to rhe establishment afrhe 
Court 

Final ly ,  the  United S ta t e s  believes t ha t  the Draft Statute  
should be revised t o  address financial and oversight matters re la t -  
m g  to the Court Because the costs mvalwd m criminal i m e r r i g a -  
tmns and prasecutmns are often substanrial. these matters should 
not be left exclua~\c ly  to the desires of prosecutors and judges The 
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Court should establish an annual budget which w I I  be forwarded to 
the party states for approval Moreover. the United States argues 
that the part) States should also have a residual power. in excep- 
tional cmumstances, to make or overturn management decisions 

v Conclusion 

The State Department once noted that the Nuremberg and 
Tokyo Tribunals "provide little guidance for the creation of an 
International Criminal Court with jurisdiction to hear n broader 
c lass  of claims against a much broader number of individuals '' 
While this may be true, I think that the Nurernberg Trials, which 
represent the first time in history that an  international tribunal 
held persons mdwdually responsible for war crimes, established the 
foundation for today's efforts to establish an international criminal 
court 

The Nuremberg Tnals differ from the current effort to estab- 
lish an international erimmal court in many respects. Most obvious- 
ly. the Draft Statute envisions a permanent court established by a 
treaty signed by many nations, while the Nuremberg Trial WBS an 
ad hoc forum, organized by the four victorious Allies. There are, 
however, striking smilari t ,es between the Kuremberg Trials and 
the proposed international criminal court 

At Nuremberg, the vx to r s  demonstrated tha t  certain war 
crimes and crimes against humanity merit international prosecu- 
tion. The Nuremberg Trials applied the maxim nullum crimen sine 

l ege ,  nulla poena sine lege, that  LS, no mime and no punishment 
without law They established the principle of Individual aceount- 
ability for war crimes and demonstrated that an individual may he 
held responsible far actions committed while obeying orders Indeed. 
many of the thirty-four pnnc~p les  crystallmd by the Trlbunal ~n 
Kuremberg were later incorporated into the Geneva Conventions of 
1949 and the militaly law of many nations. They became embodied 
in the fabric of customsly international law and should be applied 
b> any court established pursuant to the proposed Draft Statute 

Additionally, t he  climate tha t  led to the formation of the 
Nuremberg Tribunal and the current effort to establish the mterna- 
tional criminal C O U ~  is remarkably smdar.  In 1946. the Cold War 
was not yet born, while in 1996, it LS dead World War I1 was won by 
an  international coalition. Likewise, the 1990s have witnessed the 
emergence of international alliances determined to halt aggression 
m Iraq and elsewhere Finally, a t  tile concIusmn of World War 11, the 
world was shocked by the infamies committed by rhe Nazis  and 
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r h e n  831~es Today. the global cornmunit! 1s outraged h! monstros1- 
ne3 staged m the Farmer Yugoslavia and m Rwanda 

Si0 mstitutmn 1% designed to last in perpetuity, and no tribunal 
LS unassailable Each generation must strive to create judicial struc- 
tures tha t  w I 1  respond LO Its needs and concerns The vxtors m 
Korld War I 1  are sometimes criticized for failing to e i t a h l x h  a per- 
manent international trlbunal Future generations ma) Judge us by 
OUT attempt to create an international criminal court .And )et. I am 
one  of  those  who doubts t h a t  t h e  present  In te rna t iona l  Law 
Commission Draft IS sufficiently matured far adoption The concepts 
could be simplified, the drafting could be Improbed-tt suffers by 
cornpanson with theYugoslav Statute; its sanctioning of in absentia 
trials and the possible use of anonymous witnesses will undermine 
the Court's credibility in many parts of the world Nor am I fully sat. 
isfied about the protections in the statute agamet double jeopardy 
€mally, the scope of the Court'c potential jurisdiction, seems to me 
~enous ly  disproportionate to the financial resources rhat the parties 
or the United Nations are iikely to appropriate for Its support Much 
legal work remains to be done 

Severtheless. I am hopeful that these obstacles can be m e r -  
come and tha t  our generation may yet see the establishment of a 
permanent International Criminal Court. 
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EVALUATING PRESENT OPTIONS FOR 
AN INTERNATIONAL CRIMINAL COURT' 

HOWMD S. LEVIE"" 

I am supposed to comment on Monroe Leigh's presentation. 
When he gave me a copy of his thirty-skpage paper last night after 
dinner, he told me that he was giving me Some "midnight reading." 
He sure was right! However, as I had prev~ausly lacked an ability to 
draft comments on an unseen paper, I had drafted B paper of my 
own and I propose to  give you both my comments on Monroe's paper 
(written after midnight) and a few ideas of my awn. 

Monroe's paper  gives us a clear  picture  of w h a t  t he  
International Law Commissmn's Draft Statute  does and what It 
does not do; and another clear picture of the United States abjec- 
tions to that  Draft S t a t u t e w h i c h ,  to me, appear to indicate a total 
lack of commitment to  the  establ ishment  of an Internat ional  
Criminal Court 

I agree with Monroe that  an International Cnminal  Court 
should not be authorized to conduct trials in absentra. I do not agree 
with him that anonymous witnesses should not be allowed. With no 
witness protection plan, it is inevitable that  witnesses who could be 
identified and located would be in grave danger from the individuals 
charged and from their associates 
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While I a v e e  ui th  m a n )  of tne obJec 
tates. ~n n e i i  of UUI c ~ p e r . e n c e  in the CB 

both the United Kmgdam and the United States are challenpng m 
the lnrernational Court of Justice Morea\er the United States i i  

said to be "concerned that mdividunla w l l  be prosecuted for actions 
t ha t  rhe United Srates views as being the responsibi l i ty  of t he  
state '  Apparently the people at  the Department of State have neier  
read the smtemen~  made a t  Surernberg rhar "crimes against in te r -  
national l a w  are committed by men,  not by abitract entities '' 

T h e  Uni ted  S t a t e ?  also ques t ions  t h e  g r a n r i n g  t o  t h e  
International C n m m a l  Caurr of jurisdiction over treat) cr 
rntrrnatmnal terroiism Once again. 1 call atte 
t he  Libyan terrorists alleged t o  h a r e  been r 
desrruction of P a n  Am Flighr 103 in 1968 The 
and a decision of the International Courr of Ju  
down before 1 9 9 6 a n d  that decision may uel! p a n t  Libya; claim to 
jurisdiction An operational International C r i m n a l  Court with "pri- 
macy' of jurisdiction uould have long since tried the case 

Sow ler me revert to a small part of the paper which I haa pre- 
pared prior t o  recenmg a cop) of l lonroe Leigh's presentation 

Up to the presenr rime. proposals Tar the establishment 0.' an 
International Cnmmal Court have not met uirh much SUCCISI ! The 
pra\mon for an mternarional criminal court ro try the K a a e r  con- 
tained in the Treaty of Veraa1lles2 which ended World War 1 "mer 
matenahzed because. a i  50 often w I 1  happen custody of the accused 
could not be obtained 3 The L e a y e  of Sations proposal for an ~ n t e r -  
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national criminal court met w r h  a dismal response 1 The Allied. or 
United. Nations were more fortunate after Xarld War 11 with the 
result t ha t  lnternatlonal c r ~ m l n a l s  courts %'ere estabhshed-but 
they were established by the victors with the result that they bore 
the pejorative title of ''wctors' courts " The United Katmns Security 
Council. acting pursuant to Chaprer VI1 of the Charter of the United 
Nations, has ertabhahed an ad hoc In t e rna tma1  Tnbunal for the 
tr ial  of international criminal offenses committed ln Bosnia-  
Herzegovma5 and another one for the trial of such offenses commit. 
ted in Rwanda. or  ~n nelghborlng s t a t e s  by Rwandans.6 The  
International Lam, Cammisaion has dealt with the subject off and on 
for many years and has finally come up wlth a Draft Statute.' A 
summary  of the discussion of  t h a t  Draft  S t a tu t e  ~n the Slxth 
Committee of the General Assembly at Its forty-ninth sessm states 

The committee's consideration of the [International Law 
Commissmnl report was largely devoted t o  t he  Draft 
Statute The debate indicated broad agreement an the 
desirability and feasibility of establishing a permanent 
international criminal court. a question tha t  has been 
under consideration within the United Nations for nearly 
half a century 

Most speakers favored convening an international confer. 
ence of plenlpotentlarles to f i n d m  the Draft Statute and 
establish the court. as recumrnrrldrd by the Ilnternatmal 
Law Cornm~smnl ,  while recognizing the need for some 
p repa ra to r )  work in t h e  f r amework  of t h e  Sixth 
Committee or an ad hoc committee to ensure the S U C C ~ J S  

<The Statute of an lnfeinstronal  Criminal Court. drafted by B Cammiflee a i  
Expen3 and spproied on 16 November 1937 b) a Conlerence called by the Cauncil of 
the League of Xauons. can be found ~f 1 B L U J * h l l \  FERL\CI, .4n I I T P R N A T I O \ I L  
CnnlJraL Cooar A S?EP T O W ~ C P D  K'ODLD PI4CE 389 '1950, That C o u r r i  priidietion 
WBI l imited to  v ~ ~ l a t i ~ n s  of B Convention for the Prevention and Punishment of 
Terrorism, adwted st the same time 
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of such B conference The United States n,hich advocated 
a somewhat more c u t m u 5  approach. proposed that an ad 
hoc ~ n t e r ~ e s ~ m n a l  committee should consider whether the 
necessary ~ o n s e n s u ~  could be a c h m e d  on fundamental 
m u e s  relating to the establishment of a cour t  before the 
convening of B diplomatic conference 5 

The  eventua l  decision reached  by the  Sixth Commit tee ,  a n d  
approved by the General Assembly. called once more for government 
comments-but also for an ad  hoc committee to consider arrange- 
ments for a diplomatic conference to drafr B convention on the subject 

I t  appears to me that there are two \iable options available BE 

methods for the drafting of a document providing for the establiah- 
ment of an International Criminal Court first, a Resolution of the 
Llmted Nations General Assembly approring an internamnal con- 
vention to which IS attached en annex containing a statute estab- 
l ishing such  B court ,  drafted either by the  International Law 
Commission or by Some other group of experts specially created for 
that purpose, and submitted to the members of the United Nations. 
uith a recommendation that all such members become parties there- 

and second. a Diplomatic Conference convened for that  specific 
purpose by the General Assembly or by an interested state. While 
t he  United Nations Securit)  Council h a s  established t h e  trio 
International Tnbunale with criminal jurisdiction already referred 
to :O action by the Security Council is not considered to be a viable 
option. In both cases 11 acted pursuant to Chapter VI1 of the Charter 
af the United Nations, the provisions of which would not apply to a 
permanent Court of general enmmal jurisdiction. one not necessan- 
ly or  directly related t o  t he  maintenance of international peace 
hloreover, while all states had an opportunity to submit their ideas 
concerning these Tnbunalr to the Secretary-General prior to his 
drafting and submitting the Draft Statutes to the Security Council. 
and to the  Internatmnal Law Cammissmn during i ts  process of 

hristisne Baurloyanni~-'railss, The Work ajrhs Sulh 
Seasmn a/ rhr General A u r r n b l i ,  89 A J  I L 607 614 
C B ~  be found ~n the C U Docs X C  6 49 SR 16-28 4 1  
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preparing the Draft Statute. the ultimate decisions as to their con- 
tent were made by the Secretaly-General and the staff of the United 
Sations OF by the members of the international Law Cornmisalon, 
not by the states There LS no question but that under the proposed 
Diplomatic Conference option. states w~l l  have the final say as to the 
contents of the Statute creatmg the International Criminal Court, a 
procedure that makes ratification more likely 

Despite my rejection of the Security Council as the source of 
an instrument establishing a permanent International Criminal 
Court, the importance of i t s  actions with respect to the farmer 
Yugoslavia and to Rwanda must not be overlooked or understated 
The Resolutions it adopted have contributed affirmatively to the 
precedent that international courts with criminal jurisdiction for 
violations of international law can, and may, be established by 
action of the international community.11 This will make future 
action ~n this respect much easier. Thus ,  when the Secretary. 
General was reeetving comments from members of the United 
Nations before drafting the Statute for the International Tribunal 
for the Former Yugoslavia, a commission of jurists, formed by the 
French Ministry of Foreign Affairs to advise it on the matter, noted 
that the establishment of an International Tribunal for the trial of 
individuals who had violated the law of war m Bosnia-Herzegovina 
might be "the prelude" far B permanent international Criminal 
Court '2  

One of the major advantages of an Internatmnal Criminal 
Court would be the establishment of the primacy of its priddiction 
and the elimination of the need for an out dedere out punire provi. 
sion in many treaties. Far example, traditional law of war treaties 
Invariably include provisions allow.ing the asylum state-whether or 
not  t he  accused 18 a national of t ha t  state-to elect to try the 
accused rather than complying with a request for extraditmn made 
by the state actually cancerned.13 If the conflict has ended in  an 

'#Letter from t he  Reprelentallre a i  France t o  the Secretary-General, IO 
Februaw 1993. U N Doc S125266 oaia 25  

3For example. see 1949 Geneva Convention& for the Pmrxtion a i  War Victims. 
Aug 12,1949,ani 49,50,129,146 6 U S T  3114-3695,75USTS 3 1 - 4 1 7 , P i ~ L ~ c o I  
Addztrond l a  the Cenrio Camenlions o/ 1919, and Relafang k !ha Protecrian o j r h e  
Wclims aflnlemational Armed Canpicrs rPiolacol 1 )  June 8 1977 art 86. Diplomatic 
Conference an Reanirmatian and Deu&pmenr o i  I n f s m a f m s l  Hvmsnitsrlsn Lax 
.Applirsble ~n Armed CanOicrs, reprinted ~n 72 A J I L 467 ,19761, 16 I L M 1391 
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armistice or cease-fnre the posslbht) of a n  accused bemg t a m e d  
o\er  to the  former enemy 1s so remow chat It h a s  not even been 
attempted by a former belligerenr - 4  Exen m the one malance uhere 
there a e r e  victor nations and a vanqumhed n a t m  aftel World War 
I ,  the latter was successful in refusing to extradite to the requesting 
victors its nationals who were charged w r h  v m l a t m n ~  o f t h e  law of 
war The Statute of rhe lnternar ional  Tribunal lor the Former 
Yugoslavia provides. m its Amcles  9 and 10, that the International 
Tribunal and national courts ha \ e  concurrent prlsdictmn. but that 
the International Thbunal has primacy and ma? request a national 
court to defer exercising 11s jurisdiction. and that 'sham trials" by 
na t iona l  c o u r t s  w i l l  n o t  preclude subsequent t r i a l s  by rhe 
International Tribunal 16 Unfortunately. for obvious political rea- 
s o n ~ ,  the  Draft Statute lor an  International Criminal Court pre- 
pared by the International L a w  Cammission does not  follow this 
precedent, providing solely lor concurrent jurisdiction -. This differ. 
ence ,585 undoubtedl) based on the belief that states uould be reluc- 
t a m  to become parties to a convention uhich superimposed an inter- 
national criminal jurisdiction wer their national criminal pr isdic-  
Lions. even chough that mternatmnal junsdictmn wmld be lmnted 

. . . . . . . .  . . . . . .  . .  
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to specific crimes. all of which would have a n  international aspect 
However. an international criminal court which does not have the 
right t o  demand and r e ~ e i ~ e  the custody of any person against whom 
a valid indictment has  been filed uith Lt would be nothing but a 
nonentity, a sham. and B fraud 

Appendix 111 of t he  Report  of  t he  In t e rna t iona l  Law 
Commission discusses the possible relationships between the pra- 
posed International Criminal Court and the United Nations, the 
stated alternatives being that the Court either would, or would not, 
be a part  of the organw structure or the United N a t m s  1s For a 
number of reasons, not the least of which are the availability of an 
existing staff far setting up a new International Crim~nal  Court and 
the use of the United Nations budgeting process for its financing, it 
would seem that it would be beat if any International Cnmmal Caun 
1s established 8s a part of the organic stmcture of the United Nations 
Of course,jurt BE no state which has not even  Its consent LS wthin the 
Jurisdiction of the International Court of Justice, so no state would be 
bound by the provisions of a convention establishing such an inter- 
national criminal court, unless it had ratified that convention 





19961 POSTWORLD WAR I1 157 

POSTWORLD WAR I1 POLITICAL JUSTICE 
IN A HISTORICAL PERSPECTIVE' 

In the wake of the  Second World War, political t r ia ls  and 
administrative purges swept through those parts of Europe that had 
been under German occupation. These tnals  and purges formed a 
crucial stage in European political developments and served as a 
prelude to the Cold War To underline the above statement, let me 
propose a number of theses. They are as  follow^: 

1. The Nuremberg trials of the major German war crimi- 
nals were but a part, albeit a spectacular and-from a his- 
torical perspective-perhaps the mmt  significant part of 
the political purges then sweeping Europe. 

2. All trials and purges formed a component of the pro- 
gressive, leftward political shift then taking place in  
Europe. In turn, this leftward shift was only one episode 
in a series of pendulum.like political swings from left to 
right throughout the twentieth century. Only recently 
have we begun to expenence what  appears  to be the  
demise of radical left-wing politics in Europe. 

3. Besides being guided and controlled by the victorious 
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were greatly influenced by two cataclysmic developments 
The first comprised the civd wars that  raged in nearly 
every European country during the S a i l  occupation and 
m many places wen for a few years afterward. The second 
crucial development was rhe large-scale ethnic cleansing 
that took place ~n Central and Eastern Europe both dur- 
mg and after Korld War 11. a process that puts to shame 
the ethnic cleansing m present day Bosnia and Rwanda 

In brief, I believe that the nature and character of the postwar 
palit~eal tnale w e ~ e  claseiy tied. not only to the demise of Nazism 
but also to the temporary triumph of 1eft.wmg political parties 
emerging from the  gears of  foreign occupation a n d  c i n l  v,ar 
Moreover. the tna l t  were closely tied to the great upheaval6 result- 
mg from a historically unique ethnic cleansing process in Central 
and Eastern Europe 

Regarding the m e  of the political left towards the end and 
after the end of World War 11, consider how many dramatic shifts 
from left to right and again from right t o  left took place in twentieth 
century European politics. 

First of all, there \vas the seeming triumph of \V~lsaman demo- 
cratic ideals after Vorld War I .  German? itself chose the road to 
democracy- in the Weelmar Republic and the Paris peace treaties pur- 
ported t o  reflect the nght of peoples t o  natmnal self.determination 

In the early 1920s.  ere^ European m u n t n  had a parliament. 
yer. within the next few years, dictatorial or semidictatorial. so-called 
strong man regmes arose in Italy. Spain, Portugal, Greece, Ausrria. 
Romania, Poland, Yugoslavia, Bulgaria, and the three Baltic stares. 
These regimes were nationalistic. antiliberal. antiparliamentarian. 
and occasionally somewhat anti-Semitic The rise and triumph of 
Hitler in Germany marked one of the last steps in this series of nght- 
wing mctones with the difference that unlike mart of the strong-man 
resmea Hitlerite Germany was radical and not canservatne. and 
that the alpha and omega of 11s creed was racist anti-Semitism 

Meanwhde. Soiiet Russia remained tpannical. Isolationist. and 
nildl? ~usp iuous  of the Weeat, It w a s ,  in turn. generally suspected and 
despised in the West In the late 19205, S t a h  considered the democ- 
ratic We:eetern powers as Its major enemies, calling even the German 
and other European Social Democrats "Social Faaciars.' In German?. 
the Communist Party contributed significanti? t o  the triumph of 
Hitler by \mientl> opposing the pro-Western R'eelmar Republic and 
by invariably Lotmg with the Nazis in the German Parliament. 

Around 1936.  however, Stalin and  the Communist In t e r -  
national finally realized that Saziam not the Western democracies 
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represented the greater threat to the Soviet Union There foilowed 
one of the characteristic. drastic reversais in Stalinist foreign policy. 
The new policy line of a Popular Front nvalved an alliance with all 
antifascist forces, including the hated Social Democrats and other 
anti.Nazis. whatever their political creed This led, among other 
things, to a Papular Front government in France, yet the great test 
of new left-wing policies came ~n Spain, during the Civil War 

Spain turned out to be a failure for the left, however, and conse- 
quently, by 1939 Stalin had abandoned the policy of Popular Front 
Fearful and disappointed in the West, he revived his earlier pro- 
German and anti.Western stance and, on August 23, 1939, concluded 
an  alliance with Hitler. The consequence of this treaty was war, the 
defeat of Poland and France In  June 1940, it looked to many 86 if 
the war were over. only that Churchill would not listen to reason So 
the war continued, yet the fight against Nazi  Germany did not 
became a popular cause until after Hitler had attacked the Soviet 
Union in June 1941 Kow all hesitant and bewildered leftist, progres- 
sive forces had a clear cause the fight against the Nazis and against 
all right.wing radical as well as ConServstive forces ~n Europe. 

From the outset, the resistance movements apposed not only 
the foreign occupiers, but also those who were cooperating with the 
occupation forces as well a8 those ~n the resistance who were of a 
different opinion Soon a bitter struggle developed ~n the under- 
ground over who would control the future state 

German and Itallan occupation brought c ~ l  war nearly every- 
where in Europe, a phenomenon that the French historians describe 
a8 la guerre franc"-francoise I n  some countries--such as  the  
N e t h e r l a n d t t h e  fight was mainly between collaboratiomsts and 
resisters; ~n other c o u n t n e s s u e h  as Yugoslavia, Greece, Poland- 
the fight was between collaborationists, Communist resmters. anti- 
Communist resisters, and no less Importantly. between the ethnic 
majority and the ethnic mmontiea. 

In Worid War I1 Yugoslavia, a bitter civd war raged between 
Tito's Partisans and Mihailovic's Royalists. between Communists 
and anti-Communists as well as among Slovenes, Croats, Bosnian 
Muslims, and Serbs. German and Italian occupation m Yugosiawa 
led to wholesale ethnic cleansing practiced less by the occupation 
forces than by the Yugoslavs themselves hundreds of thousands of 
Serbian Orthodox peasants were lulled, forcibly baptized, or depart- 
ed in the fascist state of Croatia; hundreds of thousands of other 
Yugoslavs were killed by the Serbian Chetmks and the Communist 
partisans dunng and after the end of the war 

Similarly, in easrern Poland hundreds of thousands of Poles 
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were deported or killed first by the Soblet SKDV, then by rhe S a n s  
then by Ukrainians and B e l o r u s a m s  allled to the S m s .  then agan 
by the Soviet UKDV hleanwhile, Poles also uere fighting each other 
m the underground and.  at the end of the uar.  Poles were mab- 
sacnng and deporting Ukrainians as well as Germans ciiilians 

Not even the Holocaust of the Jewish people should be separat- 
ed from the cibiil wars and ethnic  cleansing ragmg in central and 
eastern Europe a t  that  rime True, the Germans did the killing 
mainly for Ideologyal reasons. yet for thew East European allies the 
ideologxal side of the Holocaust was less important than the oppor- 
tunity 11 presented to rid their countries of the Jews and to steal or 
redistribute their jobs and property 

Whet the Germans did not count on was that. at the end of the 
war, the  same East  Europeans would use the  opportumt? to rid 
themselves also of the Germans Thus the killing of nearly h e  mil- 
Imn East European Jews by the Germans and their East European 
all ies  w a s  followed by the expulsion of  some thir teen mil l ion 
German C I Y I I ~ B I I S ,  a t  least t i l o  million of whom perished in the 
process As the  E a s t  European  leaders .  whe the r  f a s c i s t s  o r  
Communists, liked t o  say at that time now at last the People were 
taking possession of their s t a t e  

A t  the end of the war, antifascist political partie6 came to 
power everywhere m Hitler's Europe These parties were deter- 
mined to punish the traitors and other collaborators and to create a 
better, more progressive society in which the state would be largel? 
responsible for the welfare of the citizens MI the parties of the resis- 
tance believed m both increased state power and m democracy but 
for most of them the latter concept meant less political than econom- 
>c and soc~al equality. Because they had only a limited belief in par- 
liamentary procedure, the, did not hesitate to deprive their oppo- 
nents of polit ical rights and to w,hip up class antagonisms in pur- 
suance of them political goals 

One of  the most important moves in the direction of creating a 
brave new world was to purge those found responsible for the m m  
eries, not only of wartime but also of the preceding decades This 
purge took many forms. such BS lynchings and other varieties of 
summary justice 8s practiced in the initial period, political justice 
exercised by newly created peoples tribunals, 
ated on the basis of  retroactive laws. and admi 
led to the dismissal of millions of civil servanrs and other members 
of the Intelligentsia. In  short. the ne- governments attempted t o  
eliminate much of the old social and political elite to create a new 
more trustworthy elite 
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Amazingly. these practices were characteristic not only of coun- 
tries occupied by the Sowet Red Army, where the Communists were 
more or less in power from the very begmnmg, but also of western 
Europe. which was occupied by the Western Allies During the war, 
the Communists and other left.wmg farces, including progressive 
Catholics. had been m the forefront of the anti.Nazi struggle and 
now. q u t e  naturally, claimed the spoils of victory for themselves. 
The result was a great purge which was as thoroughgoing in such 
Western democracies as Norway, Denmark, and the Netherlands as 
~n less than democratic Hungary and Romania or Czechoslovakia 
Here are some examples 

.In France, there were approumately 10,000 extralegal 
executions of alleged collaborationists; there were also 
some 300,000 judicial procedures involving 7037 death 
Sentences and  nearly 50,000 cases of degradatLon 
"ationale 

. I n  Norway, some f i ve  percent of the total population, 
92,805 persons, were tned in court for treason of whom 
about thirty were executed 1 

*In  Austria, between 1945 and 1955, the people's courts 
initiated judicial proceedings against 136,829 mdmdu. 
als, of whom 13,607 were actually sentenced. Thirty 
Austrians were executed by the orders of the AustTian 
people's courts. More Importantly, hundreds of thou. 
sands of civil servants, including teachers, clerks, postal 
workers were fired or suspended from their posittans in 
the W B W  of anti-Nazi purges that swept Austria in 1945 
However, almost all the Naris were quickly rehabilitated 
and, after Austria regained Its independence in 1955, It 
became virtually impossible in that country to secure a 
conviction. even for a N a n  mass murderer 2 

*Finally let me mention Hungary, where five former 
pnme ministers and dozens of wartime cabinet members 

>For statlatics1 data no the French purges. see Henry Rourso L'Epuratmn Die 
po!iliarhe Saiibrrung an Fr'ranhreich. i n  KUI,S.DILTMAR HEXRE & HAM ROLLER 
P o L l T l E C H E  S A L B E ~ L L ~ O  I \  E U R O P E  DIE A ~ R T c a h U h o  WIT FASCHIS.XUS U \ D  
KOLLIBOR*TIO\ NACH DEM Z K E ~ T E N  WLLTYRILC 192. 240 IMunich 19911 Statistical 

Kuretaidii-Hsider. J u d m  and Naz i  C r ~ m e r  ~n Austria 1945.1956 Brturrn SeirPvrga 
nndA!lird Control, fin Na 2 i i Z B .  BULLET,, IIL COWTE L ~ T L R \ A T I O I U  D ' H ~ T O ~ R L  DE L+ 
D E U I I E \ I E  G L i R R i  M O W W E  IPanlil. 245-55,1995, 
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and generals uere executed after the war. and where the 
s u b s e q u e n t  purges.  ~ n c r e a s i n g l y  directed b) t he  
Communists. amounted t o  a social revolution I n  the 
course of this revolurion, almost the entire former ruling 
elite w a s  expropriated and degraded, whether fascist 
nonfasclat or an t f a sas t  3 

Only a few countries did not share in this leftist rnumph. such  as 
Italy and Greece as bell as occupied Western Germany 

In Ital?, following a wave of extralegal killings. pracriced main-  
ly by the Partisans in the north, the antifascisr parties realized rhat 
they could not govern without the former fascists Because m Ita 
almost evenbody s h o  was anybody had been a fascist and becau 
the fascists themselves had overthrown llussolini and had surren- 
dered to  the  Allies, rhe new governing parties became keen o n  
recrui t ing e x - f a s c i s t s  i n to  the i r  r a n k s  Pa imi ra  T o g l i a r r i  B 

Communist Party was especially B ~ I O U B  to swell the ranks of the 
part? with farmer 'Lmle Fascmtr"-which resulted m the purge; 
stopping and ex-fasclats and ex-antifascisre ailying themselves ,XI 

In Greece. Royalist and Communist resstem had fought each 
ocher vmlently rhroughout the whole period of German and Itallan 
occupation. \i'hen the enemy was gone, cowards the end a i  1 9 4 4  
civil war began ~n earnest with the ex-Nari collaborationists and the 
British army rallying behind the Royalist anti-Naris m combatting 
the Communist anti-Sazis After many years of extreme]> brutal 
war the Communists were routed but as a consequence, the political 
purges were directed much more agmn3t the Communists t h a n  
against those who had worked with the German and Italian OCCII- 

piers 4 

In  Germany, t h e  anti-Nazi resisters were largely eliminated 
after the failure of the July 20, 1944,  conspiracy against Hitler 
Moreover. based on a number of factors-the unconditional surren- 
der imposed on Germany, the occupation of Germany by the four 
major victorious powers. and that  the Germans were judged mea- 
pable t o  goiern themselves-the punishment of war criminals and 
the ''denazification" of the German people became a matter far the 
Allies The Nuremberg Trials were an outcome of this policy, ahich 
stood in direct contradiction to Allied policy m the other countries of 
Europe, including formerly Sac, Austria 

go\ern1ng new [tal> 
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R'hether or  not this w a s  a w s e  policy has been the subject of a 
never ending debate Man?. including myself. often hare speculated 
as to what would hare  happened if the Germans had been allowed to 
take matters  in their hands in 1546. even though under  Allied 
supervmon, and in the presence ofAllied occupation forces 

What would have happened if  the punishment af Nazis had 
been entrusted to People Courts set up in Germany? I t  1s possible 
that w e n  fewer Germans would have been punished after the war 
than actually were The opposite, however. also IS possible One 
thing 16 certain-because the punishment of the main culprits 
became the business af the Allies, there never was in Germany any- 
thingresembling the purges and catharsis that  took place in the rest 
of Europe at that time Ex.Nacis were punished not a t  all or only 
reluctantly in the Western occupied part of Germany, and society in 
the Federal Republic undernent, a t  best, a very gradual change In 
East Germany, Moscow-trained Communists directed the process of 
purges much more against innocents and democrats than against 
the rank and file ofthe former NSDAP 

Was a great opportunity lost? Perhaps. In  any case. millions of 
ex-X'aiis proved themselves to be superb chameleons. To please then 
new masters they began to practice democracy until they ended up 
believing m democracy themselves 

In 1546, the pendulum began to swing again. and ~n 194i  it 
definitely swung in a more moderate direction The Cold W~ar was 
about to begin, the follow-up Suremberg t n d s  were disliked more 
and more by United States politicians. In 1947, Communista were 
removed from the French and I ta l ian governments, while "on- 
Communists were losing their positions in the Hungarian govern- 
ment Soon the nan-Communists would also be kicked out of the 
Czechoslovak government as they had already been. B year or two 
earlier. in Poland, Romania. and Bulgaria Paradoxically, not  only 
the West, but  the East  as well, was becoming more conservative. 
Fearful that  Tito and Dimitrov, the two leading Communists in the 
Balkans, would make themselves much too independent, in 1948 
Stalin cracked down on all Communists parties and reverted to the 
pre-1535 policy of Soviet pseudo radicalism This meant domestic 
tyranny. a conservative foreigm policy, a supremely reactionary eul- 
t u r d  and artistic policy called ''social reahsm.'' and extreme   so la- 
tlon15m. 

The dream of the resisters to create a rejuvenated. progressive, 
and fraternal Europe was over They had hoped for a Europe in 
uhich battle-hardened resistance veterans would benevolently guide 
the peoples towards B just society Not much came out of all that. If 
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for no other reason than because Germany had known no sponra- 
neous polirical purges, and because rhe Americans as -ell as the 
Soviets had decided to mold the two Germanies  into their own 
image 

I t  is another quesnan, however, u,hether a left-wing dominated 
"Resistance Europe'' would have brought more happiness and  B 

longer lasting peace to the Europeans than did the United States In 
all likelihood, the resmters' socialist, somewhat authoritarian. and. 
in many ways, amateurish program would have created a host of 
problems It also would have alienated the Unired Stares wxhout 
uhose help, guidance. and domination the rapid reconstruction of 
Europe and rhc creation of democranc practices would have been 
unlikely if not impossible. Thus. despite the somewhat unfair treat- 
ment of those who had risked their lives to oppose Nazi totalitarian- 
1sm. one must judge the "Americanization" of Europe as the only 
viable sdutmn.  

Paradoxically, the postwar purges introduced by the resistance 
moiements must have been one reason why the western Europeans 
welcomed United States domination These purges were frightening 
enough for most people to be w'lling to turn their attention to econo- 
my instead of politics 
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"WAR CRIMES" DURING OPERATIONS 
OTHER THAN WAR. MILITARY DOCTRINE 

AND LAW FIFTY YEARS AFTER 
NUREMBERG-AND BEYOND* 

I. Introduction 

German ealdiers committed war crimes1 during World War 11, 
and some of them faced prosecution at h'uremberg and elJewhere 
fallawing the war.2 Strong evidence indicates Serb soldiers have 

'Paper presented 18 Nai,ember 1995 during 'Suremberg snd the Rule af Law 
A Rft)-Year Verdict." a Conference eo-sponsored by The Center for Natmnal Seeurlly 
Law, University of Vlrglma, The Center a? Law, E t h m  and Natmnal Seeunry, Duke 
Lhverslry School of Law. and The Center far Law and M h t a r y  Operatlam, The 
Judge Advocate Generah School. Unlfed State8 Army The Conference WBB held ~n 
the Deeker Auditormm, The Judge Adroeate Generals Schaol U n m d  States Army, 
Charlotfesillle. Virginia, November 17-18. 1995 

*'Mwor, United Sfatem A m y ,  Deputy Director. Center for Law and Mllltary 
Operations and Professor of Lau,  The Judpe Advocate General's School: B S I  United 
State. Military Academy, 1983, B A  Hanaurs. Pahtlcs. Phhsaphy,  and Econam~cs, 
let e l s ~ e ,  Ox?md Unwersay, 1985. J.D.. magna cum faude. Harvard Laa Sehoal, 
1990, LL M , The Judge Advocate GeneraPs School. 1994 Major Mmtmi.  B farmer 
Infantry nirreer. teseher e l a s ~ e s  on the law ofwar, war cnmes, and other t o p ~ r b  The 
opinions and ~ ~ n ~ l u b i o n i  reflected m this elas? are my o m  and do not neceessnly 
reflect the ~ i e w s  of The Judge Advocate General OT any gai.ernmental agency I thsnk 
Lieutenant Colonel H Wynyne Ellmtf. Major Bill Bano. Majm Uave "mer, M ~ D I  
Randy Key%. Major Mamba MLII.. Lieutenant Commander J im  Winthrop, Major Rich 
Uhaaker, Captain Dend Bolglano. end Captam John Jonea for then valuable  EO^. 

mentr and guidance 
Throughout this essay, unless ofherwm specified or mdlcated by context, the 

term "war cnmea" will denote not ml) violatlana uf the law8 81 custom% of war, doe, 
e g ,  2 L OPPEIXEIM. IITIRIATIOIU h u  M 252-52 (7th ed., H Laulerpaehi, 1955). 
but slbo "Cnmea Against Peace" and "cnmes Agamt  Humanity: as those terms have 
been defined since 1945 See C h v t e r  o f fhe  l n l e r n a f m a l  Mllrtary T r h n a l ,  a n  6, 
annex*ad Lo the Agreement for the Proaecutmn and Pvnlshment of the Mdiar War 
Cnmlnals of the European h i s .  Aug 8. 1945 59 Stat 1544, 82 U X T S .  279 [here- 
inafter London Charter] 

Zln addi t ion to the  t r i a l  of senior European A m  defendants  before the 
lnternatlonal Mlhtary W b u n d ,  the NuremherE Palace of Jvitice war the scene a? 12 
additional fnal i  of siplifirant but lesser knoun alleged war c r ~ m ~ n s l e  before the 
Rvremberg Military Tnhvnala convened by the Unnsd States pursumnt f a  Allled 

5.  11-13 (1986) These 12 trials involved 162 defendante. 26 of whom were German 
Army generals Ser DEs'r O F A R W ,  P.uIPRLPI  21-161-2 I\TERFATIOI*L LAW ~ O L  I1 
226- 33 119621 [hereinafter DA P.Lu 27.161-21 German' regular army sold& wer6 
sIm defendants I" many of tho thousands af mil its^ courts and eomm~aslonc con. 
vened by the Allies after the war ~n the dlffeerent zones of aceupaiiDn see mmnou, 
Bupm at  5 

$:~y;~c;:;$x~~ ~~~~~~,~~~~~~~~~~~~~~~ 
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committed atrocities that should subject them to prosecution n o w  
fifty years after the Suremberg tnal of major >bar enrn1nali.3 A com- 
parison of particular crimes agamst defenreless persons a t  the 
hands  of  German  and Serb mili tar? regulars-half  a century 
apart-emphasnes Nuremberg'i legacj- for United States men and 
women in uniform. some 20,000 of whom ma) soon deploy as peace- 
keepers to the repon where these crimes occurred 

Yet Surembergs legacy for soldiers today consists of far more 
than a rule against killing defenseless captives To keep the enrire 
legacy potent and relevant w e  must study It in light of modern char- 
acteristics of Umted Stares farces These charactenstics include 
greater mrolrement in "operations other than ABT: a category of 
operations that recently assumed an important position in United 
States milltar: doctrine. These charactenstics also include a grow- 
m g  base of experience in applying peacetime humamranan ruler. a 
body of law that along with the law of armed conflict contributes t o  a 
atill-emereng discipline of "operational law '' 

Interpretation of Kiurembergs legacy ~n light of these modern 
characteristics commends three courses of action for the future. 
none of which E complerelr; norel and all of which require stead) 
commitment 

.First, interested scholars, garernmental and nongwern- 
mental affimals. judge advocates, and military cornman- 
dera should pursue strategies far enforcing human rights 
that  reinforce both humanitanan norms and military 
discipline 

*Second. these same parties should analyze events and 
form neu practices and institutmns according t o  dis- 
crete recurring issues and not pnnc~pal l )  according to 
traditional legal categories. 

*Third. these parties should cultivate a partnership t o  
promote wide undereranding of and compliance i i t h  the 
Nurernberg principles and respect far the rule of law 

I will presenr these matters ~n turn. In part I1 I will state the 
facts of a German mili tan atrocity called to account at Nurernberg 
and a Serb military atrocity alleged m a recent indictment at The 
Hague In parr 111. I will compare the former and the latter in light 
of Umted Scares military doctrine and operational law In part IV I 
will sketch broad yidelines for preserving or building a sense of 
urgency about Nurembergs lessons within militarg ranks of all 
C0""tlleS. 

'See z m f m  no:ei 9 2 - 2 7  58.; -  and a c c ~ r n p a n ) m g  text 
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I1 Atrocities Then and Sow 

A. Germon Soldiers Under Field Marshals Keitel and List 

Fifty years ago, Field Marshal Wilhem Keitel was the highest 
ranking career soldier sitting among German defendants in the dock 
a t  Nuremberg.4 The Allies had defeated and occupied Germany 
Prosecutors accused Keitel of horrific war  ~ r i m e s j  and supported the 
charges with massne documentmy and other evidence KeitePs prin- 
ciple defense was that  Hitler had ordered him to ISSUB the InstTuc- 
tions that he gave to the German armed forces 6 The International 
Military Tribunal convicted him and sentenced him to death 1 Keitel 
died in a hangman's noose on October 16, 1946 6 

1. The 100 to  I Order-Kenel's many heinous acts included the 
issuance of a directive to Field Marshal Wilhem List, the comma". 
der of German foorces occupying the Balkans early in World War 11.9 
In the directive, Kenel ordered chat 50 to 100 hostages were to be 
killed for every German soldier killed during attacks by guerr~llas.'~ 

ISee  1 I N T E R Y ~ ~ ~ , ~  M I L ~ T M Y  TRXBLYU TRU OF THE h J o R  Wm CRIMIY*LS 
68-79 119471 (eansislmgofAppendu A t a  the Indicfmenl. which alleged rhe indiiidual 
rerpnnibilily o l t h e  24 defendanirr [hereinafter T M V C  I Between 1938 and 1945, 
Keitel held the titles of Chief of rhe High Command of the German .Armed Forces, 
member of the Secret Cabinet Cvvncil member of the Cauncrl of hllnirreri far the 
Delenre o i t h e  Rereh and Field hlawhal The other career milltar) men were Alfred 
J o d l ,  Karl  Daenitz. and Erich Raeder Although Herman  G o e r i n ~ ,  Rudolf Heia, 
Jaachrm Van Ribbenfrop Alfred Rosenberg, H a m  Frank, Man in  Bormann, Wlhelm 
Frick. € ' r a n  Ssuekel Cansfantin Van h e u r a r h  Ar thur  Se)rs-lnquarr and Ernsf 
Kaltenbmnner each held the title ofceneral in the SS and although one of the  many 
P ~ N C ~ Y E S  subaidmate to  the ss -as an a m y  oihslf B million regular soldiers knaun 
a i  the Wdlen-SS, the roles of there men I" the Nazi  Pan). and their lack ofconnec.- 
m n  to the IVaallen-SS !dent>& them as ~ o l i t i c a l  rather than mil i faly fiwre% See id 

S a r  id  at 21-67 Keirel  u a j  indicted on all lour  eaunfa of lhe  Indictment of the 
major war criminalb Common Pian or Conspiracy to  Wage Aggressive \Vsr 1Caunl 
One1 Crimes Agsmst Pesce (Count Two).  !Vm Crlmee C o u n t  Three,. and Crimes 
Agamsr Humanity ICavni Faurl 

' L e  18 T M  W C  , i u p m  note 4. a i  4 ~ c a n i a m n g  treatment of superior orders in 
summatian by Dr Otto Nelte,  cmnsel far Keifel! 

~ B e l T M U C . s u p r a n o t e 4 . s t 2 9 1 . 3 6 5  
G e e  WH~TIEI  H m n s i .  m \ w  (IY TRW THL E ~ O E N C L  AT XLRLMBERO 485- 88 

(19641 
D o c u m e n t  POKlV-268,  D ~ r e e t i \ e  lrom the  Chief of the  OKW t o  40 

Addressee&. subject Cammumit Insurgent Movement I" the Occupied Territories 116 
Sept 19411, reprinted an United States > List lHosrages Case), 11 TRULS OF Wm 
CRIWNALS BEFORE THE KLERNBIRC Mlrrranr TRIBUNALS LhDCL COITROL CoL\cIL U a  
N O  10 at 757 971-72 119481 [hereinafter TIWS 07 \b'm CRLW\ALS! English franila- 
tian1 

"The relevmr portion of the dirh-rive read BI i v l l o u ~  

only be achieved b) unusual seieril) In such B case the death penalty 



148 MILITARY LAW REVIEW LVol. 149 

List received Keitels direcrive and disrributed It to his subordinate 
uni ts  During List's own subsequent n a r  crimes trial p1osecutors 
proved the link between his distribution of this "100 to 1 order" and 
sewral  nOtOrIOUS maSEaCreS 12 

2 The Execution of Capiii'es ut  Sabac-In one of rhese. German 
soldiers rounded up and shot some 2200 Jews and other concentra- 
tion camp prisoners labeled as communists 1 3  List's subordinate 
commanders excused the executmns-whxh ~n thls case Involved 
prisoners from concentration camps ~n Sabac14 and B e l g r a d t a s  
reprisals for an attack by unknown partisan fighters on a German 
signal unit rlvailable records contain more information about the 
Sabac killings than the Belgrade killings 16 About twenty-two 
German soldiers had died ~n the earlier attack 1: 

3 .  The Trral ofL~s t -L i s t  employed three arguments  in his 
defense st trial First, he stated that German troops killed the cap. 
tiies as a matter of military necessity The killings were the onl) 
way to deter the guerrilla atracks I b  Second, List contended that  
Keitel, not he, had issued the original "100 to 1" order List had 
merely distributed the order t o  subordinate headquarters 19 Third, 
List claimed that he had not known German soldiers &ere killing 
defenseless pnsoners He had been absent from his headquarters 
when it received reports of the executions 20 The court rejected each 
of these defenses, convicted List of complicity in the murders of 
thousands of Greeks, Albamens and Yugoslavs. and sentenced him 

for 50 Le 100 Communlits m u s t  .n gP 
retaliation ior the l i fe of B German IO 
must increase the dererrent e'ieri 

Id 
'Id at 1269 
'See id 81 1264.74 

1Whe e x x t  number uli l  never be k n c u n  The documents and other eridorce at  
m a l  reflected several number3 beween 419 and 2200 Responding 10 :he defendante' 
argvment that mI) 449 %ere killed Lhe (OUR opined that "lflhe eiidence does not 
cmelulluely establish :he shooting a i  more fi ,an 449 peraani. although i t  indicates 
the kil l ineafs much n e a t e r  number Id 8,  1270 

iPranounced rauehli  'Sah-bah tch 



19961 WAR CRIMES 

to life imprisonment 21 

149 

B Serb Soldiers Under General Mladic 

General Ratko Mladie 1s a career military olficer who began his 
service with the Yugasiav Peoples' Army and since 1992 has com- 
manded the Bosnian Serb Army22 In April of that year, armed eon. 
flict brake out between forces loyal to the Muslumled government 
and forcescomprising former Yugoslav military regulars as weli as 
numerous militias, paramilitary groups, and special forces-loyal to 
the concept of a Bosnian Serb republic 23 At the start of the conflict. 
forty-four percent of the population in Bosnia-Herzegovina was eth- 
nic Bosnian (mostly Musliml. thirtyone percent was Serb, and JBY- 

enteen percent was Croat 2 4  Prosecutors accuse Mladic of terrible 
wolations of international humanitarian laws and have amassed 
compelling evidence against him 25 

1 Ethnic Cleansing-Among the many alleged heinous acts for 
which Mladic bears respans>bility are those he committed in April 
and May of 1992, ~n concert with political and paramilitary leaders 
of the Bosnian Serbs, to further a policy of"ethnic cleansing" among 
Muslim populations of Bosnia-Herzegovina This policy allegedly 
involved the systematic select ion and rounding u p  of Bosnian 
Muslim civilians According to alficial investigative documents and 
t o  Mladic's Indictment, Bosnian Serb forces detained, sexually 
assaulted, tortured, beat, robbed. and killed Muslim civilians to cre- 
ate an are of Serb-populated c o u n t m  w t h m  Bosnia. By removing 
Bosnian Muslims from these counties-which are geographically 
contiguous with each other and with Serb enclaves in Croatia- 
Mladie and other leaders sought to reconnect the Serb populations of 
the former Yugoslavia. Prosecutors WIII  attempt to establish links 
between Mladic, the policy of "ethnic cleansing, ' and several noton- 
ous massacres. 

9 ' S e e ~ d  at  1214. 1318 
g*See  International C n m i n s l  Tribunal for t h e  Former Yugoalavis, The 

Proseeulor a f t h e  Tribunal A g s m f  Radovsn Karsdi ic  and Katko Mladic. Indictment. 
st I LJuly 19951 lhereinafter Mladic Indictment1 lcopy on file with author1 
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2 The Ercrution o t  CnptiLes ot Brcko-One of t h  
took place at  B r c k  25 ~n northeasLern Bosnia-Herzego 
Iy about lifry miles from Sabac. where List's soldiers executed the 
concentration camp prisoners during !Vobrld K a r  I1 After  regular 
military units oierran Brcko in late April and earl) Nay of 1992, 
Serb soldiers and paramilltar) inen herded about 5000 cnt l lans  into 

Luka Camp, a hastily camerted brick factory and pig farm outalde 
the town 

In the apace of SIX ueeks.  members of a paramhta ry  group 
knoun as "Arkan z Tigers" brutall? beat and killed many of the CIYA 
ians at  the camp. often b y  shooring them. Surviving witnesses state 
that bodies ulere taken away at night and then dumped in the near- 
by Sava River. buried in mass graves, or destroyed at a lard manu- 
facturing plant One estimate places the  death count at the Luka 
Camp at 3000 during these six weeks. though a precise number can- 
not be determined gwen the uneven quality of evidence at this pomt 

3 The Tnrral of Mladic-Should he be tried. Mladic could be 
expected t o  argue that he directly killed no one and that  he dld not 
know defenseless captives were  being executed 2' H e  could be 
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expected to protest that in April and hlay of 1992, no one could have 
controlled the dozens of irregular and paramilitary organizations 
that were fighting ~n Bosnia-Herzegoima and tha t  he did his best to 
control the  military regulars who at that time were forming the 
newly designated Bosnian Serb armed force He could be expected to 
c l a m  that as soon as he attained some degree of control--and to the 
extent of that control-he dosed detention camps such as the Luka 
Camp and  prevented further atrocities against Muslims Today, 
Mladie remains in command of Bosnian Serb forces in Bosnia- 
Herzegovina. 

111. Nurembergs Legacy for United States Forces 

The crimes at  Sabac and Brcka. fifty years and only fifty miles 
apart, offer a helpful context within which to examine Nuremberts 
legacy today far Umted States milirary farces Understanding the 
full impact of that legacy on modern military operations and dews- 
ing methods for building on It require recognition of the distinctiie 
characteristics of United States forces 

A. Defining the Legaey 

What IS the  Nuremberg legacy? Hundreds  of books have  
attempted to record It, capture It, and interpret it. and no definiti\e 
list of "Nuremberg principles" wiil ever command unanimous made. 
mic support 2e  StIII, diverse authorities isolate several ideas and 
developments as precedents established at Nuremberg.2g 

Perhaps the most popularly understood of these 1s pro~ecution 
for "crimes agamat peace: a novel charge against mdwdusls  s t  the 
highest levels of government, indust-, and the military for starting 
or conspiring to wage an aggressive war against peaceful nations 30 

3cActually, crimes against peace figured i n  f u n  of the count5 ~n the Indictment 
before tho lnternatmnal bliliisr? Tnbunal The gravamen of Gaunt One w m  that  the 
defendanrs had canrpired 10 commit crimes B O D B . ~ ~ !  peace war C T I ~ ~ S  and crimes 
against humanity Sss 1 T\1 W C  a u p ~ n  q o t e  1. at  29 1nvokmg Landan Charter 
S Y Y ~  nme 1 art 61 The a a x a m e n  ai r o d ? t  Tu0 X B S  that rhei  had olanned m e .  
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Another 15 prosecurion for "crimes against humanity.'' a categaq of 
crime defined to include even harms inflicted a n  av11mn popularions 
of the defendant's  OR^ country outside a time of war or  occupation J1 

Another E prosecution of individuals on the baais of membership m 
organizations pieviou~ly adjudged to have been criminal 32 

Another "Kiuremberg principle" 1s employment of a judicial 
tnal to determine the fate of senior leadera, who in an earlier age 
may have been executed or  left d o n e  on the baais of a political deci- 
sion 33 Still another 1s enforcement of international law against mdi- 
nduals rather than merely against states 34 

Although these ideas and debelopments may form the core of 
Kurembergs larger Iegaq they are not the only or ere"  the pnnci- 
pa1 legacy inherited by soldiers Far centuries, soldiers had been 
tried for harming persons or property in wolatmn of the l a w  and 
customs of war committed m connection wlth military operations or 

Trials of militar). regulars at  Nuremberg. elsewhere in Europe. 
and in !he Far East fallavine World Wer 11 eenerallv eschewed 

occupation 35 
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novel criminal theor iebsuch  as conspiracy to wage aggressive war 
or membership in a cnmmal organization-in favor of prosecuting 
"war crimes'' I" this more traditional 5ense.36 Nurembergs chief con. 
tributiona to this preexisting body o r  international criminal law 
were in setting a standard by which commanders could he held 
responsibie for the war crime8 af mbordinates. rejecting the defens- 
es of mllnary necessity and supenor orders, and stating the narrow 
cireumatancesjusrify~"g reprisals 37 

1. Command Responsibility-The killings a t  Sahac--and the 
subsequent t r d 8  of Keitel and List for complicity in tha t  mas. 
sacreprovide  a specific content in which to discuss these cantribu. 
t i o m  to military lain On 4 October 1941, one a i  List's subordinate 
commanders issued an order in response to the guerrilla attack tha t  
had left twenty-two German soldiers dead. The order implemented 
the earlier "100 to 1" order that he had received from List's head- 
quarters: 

As reprisal and retaliation. 100 Serbian prisoners are to 
be shot a t  once for each murdered German soldier The 
Chief of the LluIllltary Adminmrratian 1s requested to pick 
out 2,100 inmates in the concentration camps Sabac and 
Belgrade lprimanly Jews and Communists) and to fix the 
place and time as well as burial place The detachments 
for the shooting are to be formed from the 342d Diwsion 
. . and from the 449th Corps Signal Battalion 36 

On 9 October 1941. the same subordinate commander reported 
that the exemtion wa5 ~n progress 39 This report, and List's subse. 
quent failure to discipline the perpetrators or act to prewnt similar 
later killings. helped convince the court of List's responsibility for 
the massacre 40 The muit found List guilty under a standard for 
command criminal responsibility still regarded as authoritative 
today.41Accarding to that standard. 

[tlhe commander [is responsible for the acts of subordi- 
nates] if  he has actual knowledge, or should have knawl- 
edge, through reports received by him or through other 
means. that troops or other persons subject to his control 

%OP 0 4  PAY 23-161.2 supra nore 2 a t  231 234-35 
3-Ser id a t  g40-51 
1BS.e 11 T'RIXS OF \V*n CXIWVVS supra note 9 BI 126i The subordinate corn. 

manding general U L ~  Lieutenant General Frani Boehme. one a i  the 11 arhor defen- 
danfe tried b) f n e  C O U ~  t h a t  fried Llrt 

see Id m e  
SPP Id at  12.1 72 
Sei D E F T  or A R W  FlEm VA\LU 27-10 THE LAM O f  L*\D WAWA*RE p r a  

501 18dul) 19% C1. 15 Jul) 1976 Ihe:emnirer F\I 9:. 10 
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are about to commir or have committed a war crime and 
he fails to rake necessary and reasonable steps t o  m u r e  
compliance u i r h  the law of war  m to  punish  violator^ 
thereof 42 

2 Jlrlifar). TecPssrt)-Thejudgment against List also remains 
one of the most forceful modern precedents rejecting military neces- 
sity as a defense to war crimes 43 List maintained that the 100 to 1 
order issued b> Keitel war lawful under a theory of kriegsraisan a 
rationale based o n  military necessity and expediency and a close 
cousin to the German t h e q  of"tota1 w'ar''44 

According to hrwgsraison.  the so-called reprisal killings ar  
Sabac a n d  elsewhere were necessary to pacify the  resistance move- 
ment that was spreading throughout the Balkans in the fall of 1941 
and that was tying dawn German unite needed at  the front lines 
The court rejected the defense. stating that  "the d e s  of mternatmn- 
a1 lay. must be followed even if i t  results in the loss of a battle or 
e i e n  anar''46 
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3 Supenor Orders-The judgment against Xeitel was a clear 
rejection of the defense of superior orders Keitel had sought to 
evade responsibility for the massacre of mnocent civilians s t  Sabac 
a n d  elsewhere with the  justif ication t h a t  Hitler himself had 
demanded orders such as the 100 to 1 order be issued, and that 
Keitel "had only the chmce between military disobedience by refus. 
ing to transmit the orders. or complying with the tnstructmns to for. 
ward them 47 

This was by no means the first war ercmes case ~n which the 
defense of superior orders failed,'8 but in rejecting the defense, the 
International Military Tribunal helped establish the standard to 
which soldiers are trained today 

the fact that the law of war has been ilolated pursuant to 
an order of a superior authority . does hot1 constitute a 
defense m the trial of an accused individual, unless he did 
not know and could not reasonably have been expected to 
know that the act ordered was unlawful 

4 The Law of Reprisal-Nor did the law of reprisal excuse the 
massacre in the Sabac Camp, as List argued Reprisals are actions 
that otherwise would be unlawful and taken to enforce future com- 
pliance with the law of war 50 

List maintained that the guerrilla fighters who killed the twen- 
ty-two German soldiers were violating the law af war because they 
were not carrying arms openly, and, as civilian inhabitants of a n  
occupied territory, were not permitted to take up arms against the 

IS@< 1 8 ~ I Y W C , s ~ ~ i o " a i e 4 , a r 4  
* G e e ,  e g , T h e  Triol of Captain H e n r y  Wirz, in I THE LA% OF W A R  A 

DOCUUENP*RI HISTORI 783.98. 86 (Leon Friedman e d ,  1912) lrepnnflng key docu- 
ments from the 1865 military e o m m i ~ r i o n  Lhal convicted the commandant of the 

precedents dating from the 15th & u q i  
49Ser FM 27.10. S Y D ~  note 41 nara 509 AnnotBLed Draft of FM 27-10 sums 

nata 42, para 8 15 ( r e e o n c h g  landon Charter ~ u p m  note I, ARicle 8, with British 
and American restatements of the deienael, XWUAL FOR C o u ~ r s - l l * ~ m u .  United 
Stetes. R C M 916d ,1995) [hereinafter MCMI (Ilt IS a defense to  any offense that  the 
amused was acting puriuant to  orders unless the scevred knew the orders IO be 
unlawful or B person of ordinary senbe and understanding uould have known the 
order to be unlarful "! The Landon Charter precluded canslderahon of supermr 
orders as LO responmb>liiy but permllted consideration 8 s  to mitlgstmn In staling i t 6  
i e a ~ o n e  for adjudging Keifil m~lty. rhe Tribunal ruled, "I4upenor order.. ejen to a 
soldier. c a n n ~ f  be eonsdered ~n m # l ~ g a t ~ o n  uhere cnrnes 81 shockmg and ex tens^ 
hare been committed LODICI~UIII rurhle%sly. and without mdltar)  excuse or junlWes- 
t ion ' '  1 T M U C  supw note 4 at 291 The cauri ID Lists C L P ~  also rejected the 
defense SIP I1 TR- or WAR C n i r n ~ ~ i l s  w ~ r o  note 9 at  1236 

SOSer f h I 2 7 - 1 0 ,  supm note 4 1 ,  p ~ r a  497a 
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occupiing power5-  l h e  c o u r ~  conceded this point 5 2  List mainrained 
that some farm o i  reprtsal i ias  therefore lawful 'The court a p e d  
List argued that because I t  "as impossible to )dent@ the specific mdi- 
wdual guerr~lla fighters uha  had killed the German soldiers. mea~ures  
against the general population could be permissible reprisals 

1Vhile deploring the state of customary international law a n  
this point.54 the court reluctantly agreed w r h  List .  s tating tha t  
hostages could be taken and executed only "as a last resort "jj The 
court then opined that the slaughter of the Sahac camp prisoners 
x a s  not  lawful under this srandard, was unnecessardy sebere. and 
hare no connection to the killing of the German soldiers. which had 
occurred in a different tau," 55 

m r 1 e  2 
The lnhabiranri o r a  t e r r i r o r i  uhhih ha: nor been occipied. a h o  on 

the approacl  of the onern,. ipnrtaneaurly take up a r m  to res>$! the  
i n i s d l n g  troop! virhout ha i ing  had t:me t o  orgmi ie  fhernss'ses 11, 

accordance u!th.Article 1 shall be regarded as belligerents l i the)  mrn 
B ~ m s  upenli arid 11 the) respect t h e  laws a n d  c u ~ r o r n i  afwar 
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The partial success of List's reprisal argument led to the prohi- 
bition, in the Geneva Conventions of 1949, against making civilians 
the objects of reprisals 5 -  

B Operations Other Than War 

If  he were to follow the lead of a Bosnian Serb who already IS 
standing trial in the Hague, Mladic would raise an argument not 
used by Keitel and List Accoiding to this  argument, the Inter. 
national Tribunal in The Hague should not be permitted to try him 
for complicity with the butchery at  Brcka because the armed conflict 
that erupted there was internal rather than international in charac- 
ter 60 

hlladic could be expected to argue that because the law of BBI 

did not apply to the conflict, no international court could justly try 
him or anyone else for "war crimes." The dead at  Brcko were casual- 
ties of B nasty internal fight between Bosnian Serbs and Bosnian 
Muslims, not of a battle between soldiers of warr ing sovereign 
nat ions Because the grave breach provisions of t he  Geneva 
Conventions (part of the law of war)59 are the firmest available basis 
for international criminal charges, and because these provmons pre. 
sume the existence of a state of international armed conflict or oecu. 
p a t i q i O  this argument demands careful consideration 

1 .  International u Internal Armed Con/liet-Internatianal 
armed conflict LS any dispute between two sovereign states ~nvolvmg 
the UEB of their armed forces 61 Though a declaration a i  war is not 
required to create an international armed conflict, such a declara. 
tion by either state meates such a condition, whether or not armed 
resistance IS occurring 62 In  1941, the inhabitants of Sabac were pro. 

)-See Geneva Canvent ion Relative Lo the Pratmtivn dC ivd i sn  Person! m Time 
dWaar,Aug 12. 1949. arts 33 34 6 U S 7  3516 75 U S T S  287 lheranairer GCI. 
&?A S P i n m  C a v ~ i r r * ~ r  OY Grim CO\?~NTION W RELITIIT m THE PROTPCT~ON 
OF C m q L U I  PPRSOhl I h  T l l E  or WUI 227.28 l19581 

4nternafmal  Criminal Tribunal for the Farmer Yuganlama. Prosemfar Against 
Dusan Tadie.  Case N o  IT-94-1-1, Defenae Briei  10 Support  the M o r m  on the  
Junsdmon af the  Tnhunal,  pa^" 3 1. 8-12 123 June 15551 lcopy on Ole wfh author1 

h e l m r a t i o n  of the Condition of the Wounded and 
d Aug 12 1545, arts 45-51, 6 U S  T 3111. 75 
Geneva Coni'ention fur the  Amelioration of the 
nd Shipwrecked Members of the Armed Forces at  

Sea. Aug 12 1945. arts 50-52 6 U S  T 3211, 75 U X TS 85 IheremaRer GWS Seal. 
Geneva Convenrian Relative to the Treatment of Prisoners af War, Aug 12, 1949. 
arts 102, 105-06 129.31, 6 U S  T 3316. 7 6  U N T S 136 Ihereinafter GPRI, GC. 

u REPOW or THE COMYlislON OF EXPERTS. supra note 23. at 13 
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rected under the law o f a a r  becauseYugoslavia was occupied terriro 
". haiing fallen into the hands of an  enemy state's forces 63 

Mladic could argue that in late 4prd and early lib) of 1992 by 
contrast, the Muslim inhahirants of Brcko had not fallen mro the 
hands of enemy forces Instead. they were rounded up by their o a n  
Serb neighbors of Brcko, b> Serb soldiers who had received training 
and arms as members of the Yugoslar People's Army, but who w r e  
now part of a nascent Bosnian S e r b k m y ,  and by Serb paramilitary 
groups from elsewhere ~n rhe former Yugoslavia 64 Mladic could be 
expected to  argue that  while the Muslim victims in Brcko "ere 
indeed citizens of  B recently established independent  i t a t e  o f  
Bosnia-Hercegaim 6 5  the emsting State of Yugoslaum w ' a ~  formally 
disengaging itself from the struggle occurring m the breakawa) 
republic 66 

Mladic also might m m t  that  he was not the commander of the 
individuals who terranzed the Muslims of Brcko. and that under  the 
s tandard enunciated by the Court in List, he should not be held 
responsible far their crimes 67 The court deciding List's fate had 
placed great height a n  the fact that List was the commander of an 
OCCUpylng force and that as such, he had a duty to preserve order. 
punish crime, and protect lives and property within the occupied rer- 
ritorybe It had based lis acquittal of two of List's codefendants pre- 
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c ~ e l y  on the rationale that they were not m such B position of corn- 
mand 69 

The fluid and decentralized environment surrounding the  
Brcko atrocities would be B key factual prong of Mladic'r attempt to 
evade command responsibility There are as many as eight,.three 
different paramilitaly groups operating in the territories of the for. 
mer Yugoslavia. and some fifty-six of these have worked in support 
of Serbs  70 Moreover, most of  the i r  parami l i ta ry  activity has  
occurred within Bosnia.Heriegovina.'I Even assuming for the sake 
of argument tha t  a state of occupation existed, Mladlc might well 
argue that m such an environment any of several prominent para- 
military leaders is a more log~cal candidate than he for the title of 
occupying commander i2 

Should Mladie ever come before the international criminal tri- 
bunal m the Hague, these and many ather points of fact and law wdl 
surely be raised The prosecution will have strong, and I think deci- 
sive responses in its favor. Although the objectives of this brief essay 
preclude extensive discussion of these, four of the strongest respons- 
es require mention 

1. On 22 May 1992, the political leader of the Bosnian 
Serbs, and clear partner of Mladic's, signed an agreement 
in Geneva stating that the grave breach and other listed 
provisions a i  the Geneva Conventions would apply to the 
confl,ct 73 

2.  The ostensible break between the  Yugoslav state and 
the Bosnian Serbs in May of 1992 was a deception. and 
the continued logmtieal, financial, and even direct mdi. 
t a y  support of the Bosnian Serbs by Yugoslavia assured 
the international character of the conflict 74 

3 Mladie has long had requisite command and control, as 
demonstrated by his negotiation of cease.fire and pnson 

W r e  F I I ~  R r m m  or THE C O M ~ ~ ~ S E ~ O I  OF E X P E B ~ ,  supra note 23, annex 111 A 

:'See Id 
>%See i d  sf 31. annex 1 1 1  A. at 23-33 (deairibing the  ~ o n f r o l  exercised by 

Voj18lav Seaell leader of the 'Xhife Eagles' or "Chetniks." and Zeljko 'Arkan" 
Rarnjafovic. leader o l ' h k a n ' i  Tigers') With reiperr t o  alleged crimes mcurrmg ~n 
late Apri l  and early May, he wi l l  likely note that he did not a~sume command of the 
Boinran Serbhrmi  until 14 May 1992 See Mladic Indictment. supra note 2 2 .  at 1 

ai 11 

'&Yea P~oaeculion Brieran Jvri idicr ionof~~rlbunal, supra note  66 BL 44 
-*See id at  41-42 
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exchange agreements. agreements relating to the opening 
of the Sarajeia airport. agreements related to access far 
humanitarian aid convoys, and anti.snipmg agreemenis 
all of which \rere implemented 

4 Whether or not the conflict was international far the 
purposes of appl>mg the law of war. It was clearly a s e w  
ous threat t o  international peace and security. As such. 11 
provided the Security Council the basis to create a trj- 
b u n d  and define subject matter jurisdiction consisting of 
crimes under a body of humanitsr im law that applies to 
internal conflicts '6 

These arguments, i f  supported by facts at trial, * o d d  justif, con- 
xicting l i l lad ic  far the 1992 crimes committed by armed forces a t  
Brcko 

Still, the absence of a clear state of belligerency or occupatm- 
obwous conditions during the Sabae executions in 194Z-compIi- 
cates the chain of legal arguments required to cowict Zlladic far the 
Brcka executions of 1991 More Lmportant from the practical itand- 
point ,  t h e  absence of  a clear vlctor-no s tumbl ing  b l a c k  a t  
Nuremberg ~n 1945-presently precludes taking Mladic into cusrod) 
and trying him st the Hague m 1995 i7 

These modern difkulties are symptoms of an era in which u a r  
IS officially outlawed and in which the most prevalent and VICIOUS 

armed th rea t s  to human  life e rup t  from within,  r a the r  t h a n  
between, existing states 78 

2 War 0. Operations Other Than War-The complexities for 
prosecutors and judges a i  bringmg a war criminal such as Mladic to 
justice when there has been no clear war and no clear winner bear a 
close relationship to the complexities for soldiers and generals of 
conducting operations other than u'ar. Although in the modern era 
the United States has faced nothing resembling the organized thug- 
gery of Arkan's Tigers on Its own soil, Its frequent I f  reluctant 
involvement in dirty little nonwars and other s t r u d e %  of low mien- .. 

.SIP hlladic Indictment i up ro  note  22, %f 3 ,  see 0 1 8 0  2 \IURRIE 8; % H A W  
s ~ p m  "ole 27 at  97.101 8doscrib.ng ~ o ~ x c e s .  including the Lirf case 0% which the) 
'kneu 01 had reason io  know" standard 01 the Hagre Pnbuna l s  %*Lute UBI baeed 
and attempting t o  disr:l: the  criteria by uhich B leaders rerpans.hiliti u a v l d  be 
iudeed under that  standard. 
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sity around the globe has stimulated a significant development in 
military dactrine.'g 

This development ~n military doctrine has accelerated with the 
end of the Cold War, the disappearance of a large conventional mili- 
tary threat,  and the increasing threat to global and national security 
posed by ethnic conflicts, narcotics trafficking, and nuclear prohfera. 
t1on.80 Today, the development is identified in the United States mil- 
itary community with the term "operatmns other than war,'' which 
made Its first oRic~al appearance in 1993 61 

The United States Army defines operation8 other than war as 
"militaly activities dunng peacetime and conflict that do not neces- 
sarily m v o l ~ e  armed clashes between two organized forces."82 The 
keystone doctrinal manual for the Army explains: 

Katians use all the resources a t  their disposal to pursue 
national objectives. The US promotes the self.develop- 
ment of natmns through the measured use a i  national 
resources and *ssistmce. The prime focus of the Army 1s 
warfightmg, yet the Army's frequent role in operations 
other than war is erLtical. Use ofArmy forces in peacetime 
helps keep the day.ta-day tensions between nations below 
the threshold of conflict. Qpica l  peacetime operations 
include disaster relief, nation assistance. security and 
%ee. e g ,  DAV.UILL P B O L C E R , A M E R l C W l P  AT W*R 1975.1966 AN ER*OIVIOLI\T 

PEACE 119881 L*UREhCE A YATLS, COMB*T STUDIES IYSTITUTC, LLAVCIWORTH PAPER 
N L M B E R  15. POIITR PICK U S  LNTERII~IOI I& THE DO\IINIC&\ RLWBLIC. 1965-1966 
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adi t sop  aasiitance counteldrug operations arms coni io i .  
treat, verificarion -uppart  t o  domestic C I ~ I  aurhmritie.. 
a n d  peacekeeping ?> 

Thus. a United States Infantry private uho  soon may find himself on 
sentry duty in Brcka helping to implement a peace  plan ior the 
repon would be serving in an operation orher rhan w a r d l  even ii he 
is receiving mnd3 arms fire from one a f h k a n ' s  Tigers who IS not yet 
tamed. and even if he comes upon fresh evidence o i  brutal a~roci i ies  
s temming from continued armed conflict between S e r b s  a n d  
Muslims 

C. M i l i t o ~  Doctrine and Field Manuals 

For at  least four reasons, this new m h r a ~  category known ae 
operations o ther  t h a n  u a r  1s important to  ou r  assessment  of 
Nuremberfs legacy and to our m q u q  into hoa the legaci might be 
strengthened 
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1 A Medium of Disseminatzon-First, the category IS part of 
United States military doctrine and as such provides a medium 
through which to communicate the legacy to soldiers 

&%"neeas doctrine to a l a w ~ e r  means "a rule, principle, theow, 
or tenet of the law,"85 doctrme to the mzhtary professional IS "the 
authoritative guide to how !mhtaly forces1 fight wars and conduct 
operations other than war'86  Dactnne seeks to build on collective 
knowledge within the military, to reflect wisdom that h a s  been 
gained in past operations and to incorporate informed reasoning 
abaut how new technolopes may best he used and new threats may 
best be resisted 6 7  

Effective military doctrine states basic principles clearly and 
thereby provides comprehensive. comment guidance for the train. 
ing, equipping, and organizing of the force, yet 11 also provides SUE- 
eient flexibility to accommodate demands of local conditions and per. 
mlt the use ofjudgment by local commanders 88 Doctrine 1s thus "in 
a constant state of evalutmn,"BY as changes occur ~n the nature of 
threats to national secunly, i n  the t echno lops  available to resist 
those threats, and in the ahjeelwes defined by elected and appointed 
officials 

Although judge advocates who deploy to Bosnia might be able 
to translate Nuremberks imperatives from German wartime occupa- 
tion in Sabac to United States peacekeeping in Brcko. there IS little 
hope of the infantry private and his commanding officers doing so 
unless those imperatives are conveyed in new military doctrinal 
terms 

2 Export Potentral-Second, operations other than war are 
part of L'mted States military doctrine and as such promise to have 
an impact on the conduct of soldiers in many nations 

While several other nations' armed forces have l o n ~  oriented 

I 
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their training and farce structure around conflicts of low mtenslty,sc 
the United States Army has traditionally emphasized prmctples of 
'massi\e Ampower" and "the offenslie" within a singular focus on 
largemale conflict against a conventional farce 9 1  For the first time. 
the ke)stone doctrinal field manual  of the Army also includes exege- 
SE on the Y L I . C U ~ E  of"restramt' and "le@macy," fundamental p r i n c ~  
ples of operations other than war 92 

Because the  Unlted States conducts mil i tary education and 
rrmmng programs with a p e a t  number of ~ o u n t n e ~ . 9 3  and because 
the United Stares military goes t o  p e a t  lengths to publish and dis- 
tribute Its doctrine m field manuals.94 the neu emphasis on opera- 
t i o n ~  other  than war cannot fail to influence military forces around 
the globe 36 United States military units operating in Brcko and 
elsewhere to implement a peace plan will-largely by force of exam- 
p l e b e  exporting the new doctrine. along with a United States vie* 
on the proper role of the military ~n a democracy, on ciml~an ~ o n l r o l  
OF the militav. and on human rights 

?)See.  e g , A L E T R I L I I Y  D ~ i i \ r i  Fonci. PLBL:LIT~O\ ADFP 1 O P E % T I O I I  
1991,  

Dewel P Bolper, The Ghosts o i 0 n . d u r m n  P-WT 
.see, A\ORLU F KLIPI\EIICH JP rHc 

. .  

developing muntne i  ~n connecllon with attendance BI bilateral or remonal confer. 
enres) F'unda m e  made available ID there programs ~n ~ppropnarmnr  B C ~ S  SBI E g , 
Foreign Operalianr Expart Financing and Related Programs .Apprapr,arloni A c l ,  
1995. P u b  L S a  103.306, 108 Sta r  1608 \I991 D e p a r t m e r t  o f  D e f e n s e  
ApprapnatmnsAct. 1995 Pub L So 103.335 108 Stat  2399 19918 
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3 Translation to  Modern Circiimstonces-Third. operations 
other than war  are B new part of United States military doctrine 
and, as such, must be integrated into systems and forms of conduct 
that already incorporate Nuremberg'a lessons ~n a particular way. 
The category remains a t  this point a general doctrinal concept that 
has not yet been fully written mto the many subordinate manuals 
that flesh out military doctnne or into actual thinking and behav- 
iors of soldiers and commanders. Although much work has already 
been done in this area?6 there IS more to be done 

The training of t he  United S ta t e s  ground component still 
emphasizes wartime tasks and relies for the most part on B bright 
line distinction between war and peace The manual expounding 
Army doctrine for training relies on a central concept of "battle 
focus" and emphasizes the identification of those unit tasks that will 
receive t r a i n i n g  priority by ana lyz ing  "war p lans  "97 The  
Department of Defense Law of War Programga and numemus law of 
war publications issued for consumption by soldiers and judge advo- 
cates further illustrate the focus on wartime 99 

The United States soldiers who deploy to Brcko will have 
recelved instruction and undergone evaluation on nine basic rules 
that refer to "enemy combatants" and " p m o n e ~ s  a i  war'' and "pre- 
ventling1 violations of the law of war"1OQ \\%)le these rules a ~ e  indis. 

W e e  DEP'T OF A M ,  FIELD s1*vuu 100-23 P E X L  O P E W T I O Y I  830 D w  15541. 

. . . . . . . . .  
JTF COMMUIDER'S H m o a o o ~ l  Sea d m  infra n o m  126-40 and ~ e c o m p s n y m g  text 
(discussing development of  operatianal la- i o  deal with difficulties of operations 
ather than war) 

S O "  19881 
*'Le DFPT OF Am-. FIELD M m ~ a  25.100, TW\lhG THE FORCE 1.7. 2- 1 115 

"Sea DEP'T or DEIE\sE Din 510057. DOD Liu 01 WA'*R PROCRCM D 1 115541 
CAS used w h i n  this directlie. the Isu o f u a r  encornpabseb sll anfernatbond law w t h  
respect t o  the canduct of hopiililier binding on t h e  Unired Stater 01 ~LI individual titi- 
xns. BO contained ~n treaties and international sereemenfr to  which t h e  United 

DEP'T Ot A M ,  REG 35041. T U I h I Y c  I\ UZITI. ch I4 119 Mar 19931 
[hereinafter AR 350-411 In liiling the nine 'soldiers R d e i '  LO he Lsoght LO all enfer- 
mg soldiers the rew'lsiion styles the subject matier as ' ha% lau, ai u * I  rules'' 

111 Soldiers fight only enemy eombstanti  
$2, Saldier~ do nok harm enemieh u h o  s u ~ r e n ~ e r  Dirarm !hem and turn 
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duals for nlar. our Brcko peacekeep- 
omewhat confused about hoii ihese 

rules pertain to their m m m n  

4 AVationai Seeuiif> Srrategj-Fourth operations other than 
uar  are critical to a national security s t r e t e a  that implicitii seeks 
to perpetuate the Nuremberg legacy The stratem-ontamed in an 
annual report submitted by the President to Congress pursuant to 
the 1986 Goldwater-Nichols ActlOl-maps out the advancement of 
national interests through "engagement and enlargement ' Lo? 

"Engagement" refers to B commitment t o  "exeicise flabal lead- 
ership" and Stresses "preventive diplomacy-through such means as 
support for democracy, economic ams tance .  o\erseas militan pres- 
ence. mhtaryto-mditan.  contacts in order to help resohe prob- 
lems,  reduce tensLon8 and defuse confl ic ts  before t h e y  become 

Successful engagement depends on coni,entianal military forces 
capable of fighting and winning "two nearly s m u l t m e o u  major 
reponal  conflicts' against foes such BE North Korea or  Iraq Yet. it 
also depends on a credible overseas militan presence. on partmpa- 
tion in multilateral peacekeeping, peace enforcement  and other 
peace operations, and on other military missions that include caun- 
terterror1sm, noncombatant evacuat ion.  counternarcot ics  and 
humanitarian and disaster relief operations I O 4  There 1s no discern- 
able difference between uha r  milltar) doctrine terms "operations 
other t han  war"  and this diverse set  of missmns articulated in 

"Enlargement" refers to efforts to increase the number of con- 

CllseE 103 

"atlonal strategy 
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to the objective of enlargement the strateg, relies on the YEW that 
such democracies are more IIkeIy to respect fundamental human 
rights and remain peaceful 

[a111 of  America's strategic Interests-from promoting 
prosperity a t  home to checking global threats abroad 
before they threaten OUT termor)---are sewed by enlarg. 
mg the community af democratic states and free market 
nations. Thus,  %orking with new democratic states to 
help preserve them as democracies committed to free m a p  
kets and respect for human rights, IS a key part of our 
national security strategy 106 

Efforts to promote democracy and human rights abroad may require 
deployments of troops in operations other than war, such as human]. 
tarian a s s ~ t a n ~ e ,  refugee assistance, and peace enforcement.Io7 

The links hetween the United States strategy. the military doc. 
t n n e  implemented by our hypothetical peacekeepers in Brcko, and 
the Nuremherg legacy are strong as well as ohimus.108 If United 
States soldiers ~n Brcko can help reestablish orderly, mle.governed 
processes in a land ravaged by arbitraly and vengeful uses of brute 
power, then they will have Invigorated the Kuremberg legacy. 

D Peacetime Humanitarian Law 

The river S a w  run8 through rhe towns of Sabac and Brcko. 
and dunng the atrocities a i  1941 and 1992. the blood of defenseless 

. . .  . .  . . ... . 
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captives r an  thick in the r i i e r  209 Whereas the Suremberg trials 
that soughtiuslice againit Keitel and List for bloodshed in the Sai,a 
relied a n  th.e law of war the indictment of hIladic for bloodshed in 
the %,a relies a n  humanitarian l a w  applicable ~n peace or w a r  This 
LS a body of law with a h i c h p d g e  advocates h a i e  become familiar in 
recent years. not merely to confirm far soldiers that international 
law clearly proscribes harming Innocents during all operations, but 
also co provide guidance on uhether  certain provisions grant e m -  
nomic and social "rights" or create remedtei consisting of United 
States judicial or executne action 

1 Mili tarj  Criminal Jurisdiction-A United States Infantry 
division deployed near Brcko could encounter numerous issues per- 
taining to international humanitarian la=, Asaume tha t  Uniced 
States roldlers are told by seieral hluslim S U N I V O ~ S  of the 1992 exe- 
c u t m s  that a particular Serb male "as an  officer in the Bosnian 
Serb regular forces The E U ~ V I Y O ~ S  allege that the man directed the 
rounding up  of Muslims and then personall? killed five individuals 
a t  the Luka Camp on 25 May 1992 The man volunteers himself into 
the custody of the United Stater troops to protect himself against 
vengeful Muslims Assume that Bosnian courts m the area are not 
yer established and equipped to conduct a trial. the International 
Tnbunal in The Hague IS not seeking t o  exerciseiuriadictian.'lo and 

on commander helieiez that  the man wil l  



19951 WAJl CRIMES 169 

not retene basic procedural protections lf he 1s @veri lnto the CUE- 
tody of local B a s n ~ a n  officmls 

Can the di\ismn commander himself convene a trlbunal to trv 
the man on charges of violatmg Common Artlcle 3 of the Geneva 
Conventions,"' genoclde, and crimes against humanltyllz m connec- 
tion with the 1992 kllllngsV I thmk not, but the q u e s t m  E closer 
than one might belleve 

With the exceptmn of the genoclde charge.113 the barriers to 
such a military trial overseas stem from a m e n t  customary public 
international lax, and Umted States domestic law rather than from 
internatronal humamtarian l a a . I I 4  As the Hague Trzbunel I" the 

WSarsuDra note 31 and mccom.panyng text  
"'See Genocide Cani,entian s u p m  nore 31 a i f  VI ''Persons charged with 

genocide or 8"s olthe arher BCLP enumerated ~n *ride 111 shall be tried b) a cornpa- 
fen1 tr ibunal  o f the  Stair m the ferrilor? of rh l ch  the act was cammnted or by such 
l n l r r n a l i a n a l  P e n 0 1  tr ibunal 8 1  ma;, have  luriidictran wi th  respect t o  thare 
Contracting Parties w h x h  shall ha& accepted , t i  Jurlsdlet lon ''> Id lemphsrls 
added) 
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case of Dusan Tadic has dread) decided. regardles- of uhether the 
conflict w a s  international in \la) a i  1992 defendants can be tried 
for violating Comman.4rticle 3 or for crimes agamsl  human 

2 Refiigees-!\%mereas the question of whether militan. crimi- 
nal tribunals can enforce peacetime humanitarian rules that prohtb- 
11 murder and other violent acts 1s an academic one for the moment. 
questions about peacetime rules concerning treatment of refugees 
are not Consider the case of a C-130 transport aircraft crew chat 
discovers three Bosnian hluslims stowed auay  aboard the aircraft 
ten minutes after departing an airstrip near Brcko 

Do the stowaways qualif? for protection as refugees under 
International humamtanan l a w 1 2 6  and are they enritled to accom- 
pany the aircraft to the United States base in German>? Or can the 
pl lo t  return the aircraft to Brcko and rhus faicibl) repatriate the 
stowaways? United States p o l i c m  and immigration Ians'l- may 
require that the 3towawa)s be permitted to land with the aircraft ~n 
German): bur recent lmgation concerning Haiiian migrants inter- 
dicted by Coast Guard \essels a n  the high seas indicates that mwr-  
national humanitanan law does not bar repatriation 118 

3 Detention-Also realistic are scena rm in which indindual 
inhabitants of Brcka iniake c n i l  and political rights under peace- 
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time international law 1.9 If United States troops-to establish a 
stable and secure environment pursuant to a Secunty Council 
Resolution-detain IndLviduals suspected of violent crimes. are 
these detained persons entitled to the list of specific procedural mea. 
sures contained in the International Covenant on Civil and Political 
Rights?'ZO I think not  The United States experience ~n Haiti illus. 
trates that  some provmons of that Covenant are simply unmtelliB- 
ble in a deployment setting,lZl although the  detainees should 
receive essential due process and be protected from arbitraly treat. 
ment. 

4 .  Medical Care-United States forces deployed to Brcko and 
elsewhere can anticipate that questions involving distribution of 
medical care will arise At least one commentator advocates that B 

duty "to search for and collect wounded, sick, and missing persons 
and . . to ensure their adequate care . . " should apply m all s m a .  
tions and a t  all timea.122 Does this mean that United States peace. 
keepers must make expeditions with litters into the mountainous 
Bosnian countryside to collect and care for inhabitants who have 
fallen 1ll?l23 h h l e  troops undoubtedly will provide medical care as 
resources permit to those ~n urgent need, their ability to secure the 
military objectives set by the Security Council would be frustrated 
by imposing a strict affirmarive duty of care 

Careful analysis TBYBBIS that neither conventional nor custom. 

-"See Infernational Covenant on C i i i l  and Polmral Rights, Dm 16. 1966, art 
2 .999UNT.5  171.61 LY 3 6 8 , ~ n l r i p d i n r o / o i c r / a r L h r  LnitedSmlesSept 6 .  1992 
[hereinalter Corenantl ("Each S ~ a t e  Party to  the ~ r e r i n l  Cobenant undertakes fa 
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ary international l a i r  mposes such an open-ended duty"' Similar 
analysis is required in all oierseas operations orher than uar  a h e n  
questions arise as to whether the United States LS m the nature  o r  
an "occupying paaer ,"  a role that  contemplates a rang of hea \ i  
affirmative obligations lz5 These analyses support the  practice of 
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United States forces m Samaha, Haiti. and elsewhere 126 They 8180 

illustrate that distinguishing what 1s binding from what IS merely 
aspirational in peacetime humanitarian law 1s fully consistent with 
preserving Nurember& legaey.12' 

E .  Operational Law 

Legal issues associated with the deployment a i  peacekeepers to 
Breka will extend to many areas besides international humanitarian 
law Operations other than war implicate ~n enormous and diverse 
body of domestic, foreign, and international rules. The United States 
military is committed to conducting orderly, deliberate, ruIe.gov. 
erned operations 128 It also 1s committed by law and by long tradi- 
tion to comply with policies and instructions issued by duly elected 
and appomted c i v ~ l i a n  leaders 129 Accordingly, these many other 
compliance L S S U ~ S  will absorb considerable attention from comman- 
ders, soldiers, and judge advocates The connection of these efforts 
at compliance to the Nurernberg legacy will be that they afirm the 
rule of law. 

Operational law is a unique emerpng discipline that addresses 
the need to support deployed militaly forces on the entire range of 
legal fronts. It 16 defined broadly as "that body a i  foreign, domestic, 
and international law that  impacts specifically upon the activities of 
United States forces in war and operations other than war"130While 

'm311 Center lor L a w  and M ~ l l l a r )  Operailon%. The Law a n d  M M a r y  
Operatlam I" Hai t i  1994 95 Lesoans Learned far Judge Adbaates,  subptr Ill B 3. 
111 K 2 ldrafr 3 Oci 19951 10" m e  w l h  author) Ihere~nsfirr L e u  and hlhtery 
Operations in Hair11 lnterwew w i h  Colonel John Smlfh. Former Sfaif Judge 
Advwafe for the 10th Mountain Division in Samalla, in Charlotteaurlle, Virmnna l O e t  
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law1 
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present in some farm since the Vietnam conflict 131 the need lor rhe 
discipline c l e a r l y  emerged during Cnited States  operat lani  in 
Grenada in 1983 1 3 2  

Elample$ of operational legal challenger that  may confront 
commanders and soldiers in Brcko include the folloring 

.dral tmg understandable rules of engagement (ROE!. 
which are rules t ha t  dictate "who c a n  shoot a t  what 
with which *eap~ns .  when. and nhere.":33 and develop- 
ing s~tuational training exereires that can assist troops 
in achieving t h e  proper ba lance  of  in i t ia t ive and  
restraint under the ROE,134 

'complying with the manpower limits imposed by the 
United Nations Participation Act136 or with the report- 
mg requirements of the War Powers Redutmn,l36 

. ensur ing  respect  for t he  legal s ? s t em of B o s m a -  
Herzegovina and adherence to any bilateral or multilat- 
era1 s ta tus  of forces agreements t ha t  create criminal 
jurisdictional arrangements. claims stmctures, or trans- 
p ~ r t a t l o n  p ~ l i e g e ~ . 1 3 ;  
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. lnterpretmg United States executive branch materials 
relanng to intelligence cdlectinn,l38 

*canstruing statutory provisions that would constrain dis- 
position of any weapons obtained ~n buyback and control 
piogram5.139 

.conducting official investigations pursuant to service 
regulatlona, 

.dlsclpllnmg some service members under the Uniform 
Code of Milltaw Justice, and 

.Interpreting procurement and fiscal law3 to ensure that 
congressional i n t en t  with respect t o  mi l i t a ry  a n d  

ed 140 

humanitarian assistance approprlatlons 16 not fmstrat-  

A military farce that adheres scrupulously to these legal constraint8 
IS also a force that 1s capable of liwng and spreading Nuremberts 
IeSSOnS 

IV Preserwng the Legacy 

Modern United States military doctrine and aperational law- 
as I have presented these notions in part 111's companson between 
Sabac and Brcko-suggest no easy formulae for perpetuating the 
legacy of Nuremberg. Nevertheless, three broad imperatives seem as 
relevant today as they were fifty years ago 

A Enforce Humonitonan Lau While Respecting M ~ l z t a y  Discipline 

Although the objectives of humanitarian law and military dis. 
cipline are conceptually distinct, the practical measures that serve 
one frequently serve the other. The objective of humanitarian law 1s 

13slnfelngmce la* for the rnhtaw c n m r n m f y  largel) in\dve6 interpretman or 
regrilsfaw materials subordinate Lo B 14 year old exeeurlie order See Exec Order 
No 12 333 46 Fed Reg 59,941 119811 ?United States Intelligence Acfiv 
olso Law a n d  Milifan O ~ e r a n o n i  m Haiti s u m o  note 126, svbot 111 C 

*LSrr Lsu a n d  hll lr tan Operarlans ln Halt> rupm note 126 rvbpts I l l  K 3  
111 I 111 L 3 
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to eliminate unnecessary suffering The immedmte obJectlve of 
discipline within a n  armed force 1s LO increase militaT effectiveness 
and thus defeat the enemy more qulcklr 1 4 2  Hlstary has  recorded 
that early improvements m the lot of innocent vwtims of war came 
about because soldiering evolved Into a professmn, troops formed 
into standard units under regular chains of command, and comman- 
ders enforced discipline 143 Discipline in the ranks forged a dlstme- 
tion between soldier and c~vi l ian,  combatant and noncombatant, and 
humane treatment of those not Involved ~n the confllct was a sal". 
tary byproduet of these developments 

Today, humane treatment of noncombatants E not merely an 
incident of Eensible internal militaly regulation It has independent 
legal force When courts and scholars refer to the law of war as 
being"prohibitive law" they ere often making the point that human- 
itarian practices required by treaty cannot be abandoned m specific 
cases where there E a military advantage to be gained 144 Thus 
today, quarter 1s p e n  to prisoners because they are protected under 
international law. not because the capturing force finds it practical 
to do E O ,  not because the prisoners are thought to have valuable 
intelligence that  good care and feeding might encourage them to 
diizrlge. and not because p v m g  quarter demonstrates good order 
and discipline. 

Still, conditions which frustrate military discipline may also 
frustrate humanitarian goals, and the executions at Brcko seem to 
provide concrete support for this fact Although militarr regulars 
appear to have participated m rounding u p  Muslim males of fighting 
age and in transporting them to Luka Camp, the preponderance of 
killing, torture, rape. and other crimes occurred a t  the hands a i  

8 wew LO defining rhem w t h  greater p 
8s would mitigate their m~'ent> ab  far 

her a n d  mud m a i i n e  lram 
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Arkan's Tigers and other indisciplined paramilitary f 0 r ~ e s . l ~ ~  
Further, the rnhtari. regulars were arguably not "regulars" at all, in 
that  they had been cut loose from one chain of command and were 
casting about for another. circumstances that would tend to faster 
indiscipline even among trained and experienced soldiers 146 

1. Incentices to Fight m Soldiers-A wise strate= for inereas- 
mg eomplisnce with humanitarian rules-and thus perpetuating the 
Nuremberg legacy-includes creating incentives far individuals to 
fight as soldiers in disciplined regular units. Hague Convention N 
of 190714' reflects this  approach as do the Geneva Conventions 
Relative to the Treatment of Prisoners of War of 1929 and 1949.1ra 
Although heated disagreement surrounds the issue of whether pro- 
visions ~n Protocol I of 19771'9 create incentives or disincentives for 
mdividuals to fight as soldiers and comply with the law of war,150 
bath sides of the disagreement concur that humanitarian concerns 
are advanced when armed conflict is fought by disciplined umts that 
carry their arms openly.151 

Because local inhabitants throughout Yugoslavia in 1941 were 
fighting as guerrillas, soldiers in the German punitive expedition in 
Sabac had less difficulty rationalizing the round up and execution of 
male inhabitants of fighting age Serb attackers of Brcko m 1992 
doubtless excused their execution of c i v ~ l ~ a n s  with the unoriginal 
claim that their captives were enemy guernllas. New rules af inter. 
national 18%. must be formed with careful attention to them effect on 
this vicmus cycle of violation and reprisal. 

2 Obedrence t o  Lawful Orders-A wise strategy also Insists 
that  soldiers obey lawful orders ra ther  than pursue their  own 

1Wee FINAL Rrmm OF THE CO~IYISIIDN OF EXPERTS supra note 23, annex 111 A, 
BL 141-44 

~+aSeeid snnexIII,  at  10.11 
The histor) of war dearly r e ~ s l s  t h a t  proferrma1 ~rrnkes t h a r  a le  
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appetites. desires or polirical end- I n  the modern era of operations 
other than \iar, the achievement of humamtanan aims vm pesce- 
keeping will be frustrated if  mdiudual  soldiers are permitted to pur- 
SUP personal plans uncoordinated 51th the unit m1ssmn 

United States participation in B mission to Bosnia ma)  well 
prove to be unpopular The deployment and lodgment buildup phas- 
es must place a premium on farce security because early television 
footage of body bags returning to Dover An Farce Base, Delaware. 
could cause a rapid loss of political will Even I f  ~ io lence  directed 
against United States soldiers proves to be rare. force- could very 
well be involved in preventing Serb on Muslim or Mudim on Serb 
violence in the streets 152 Strict command and control of convention. 
a1 combat units will be e8senuaI as many soldiers are under twenty 
years old and have not received extensive training for such missmns 
If in this ~ c e n a r m  soldiers were to leave their places of duty within a 
secure compound and travel to the Luka Camp or  elsewhere ~n 
search of evidence of atrocities the entire humanitarian missmn 
would be mjeopardy'j3 The same would be true i f  soldiers began to 

Headquarters  located ~n t h e  Ligh 
e i e n i n g  of 30 Sopternher 199 
i p " , . ~ a m r e r ~ n i h a r g p a i t h e  J 

e compound r . fhou 
On./ I" n proper co 

uhich h e  U B S  taken s h e r  l e  
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866, 869, 690, 692. 933 On 14 \Is) 1895, B general eoun-mania1 ~n Fort Drum. Nea  
Yark found Csptain Rockwad guilty of ell but the two chargee pertaining to  the con. 
'oy procedures I t  sentenced h m  t o  d m m s s a l  and t o t a l  forfeiture of pay and 
allowances apparentl) not h a n n g  been persuaded b) hls affirmstwe defenses af 
duress andpxf>fieetion See generally Rockuoad Record of Tnal, supm note 114 

.Although the esie IS only beginning I ~ J  way through the appeal proceir. initial 
reriea af the 14.volume record of t n s l  Indicate8 that the court-manla1 was fairly con. 
ducted and that  the findinge and sentence were appropriate ~n light of Captain 
Rockwoadi canduct On 29 September. 1994, the day before Captain Rockwaod left 
hir port and only ten days after troop8 began arnimg in Ham a grenade arfack and 
tnio shoatme incidentr had left 16 Hamans killed and 60 Kavnded The mvltinstianal 
force eorreerly placed pnariry on puellmg the wlalenee I" the streets and on continu- 
ing the  secure and orderly build up or 11s bace a l  operations. A misstep eorting 
American l h e b  at thia delicate stage I" the operatian could have caused a complete 
cdlapsr of the m m b m  and scuttled the restoration of Prehidenl Anilide Discipline 
and obedience to  orders were esaentisl fa S Y C C ~ S P  m Ham Rerponsnenem to  cam- 
mands. ~ n g m a f m g  w f h  the c w ~ h a n  leadership and relayed rhrough the Depanment 
of Defense and B elear cham of command not only LJ essentd to  m~hta rv  E Y C C ~ J E  but 
15 also rewired by our farm of eavernment One commentator ha8 analvied the leea1 

The commanders a i  the 10th Maunfam Dlilrian ~ e ~ e  apparently 8ena1- 
tive ta CPT Roekwuad'e idealism Although they were not required l a  do 
eo, they artempled l a  explsin their actions t o  him He was allawed to 811 
h a  e~neern i  within hls chtun of command. with the legal olfleials a f t h e  
Staff Judge Adsaeafe. wlth a u x m h t a r y  observer. and w t h  Lhe 
Multinational Farce Inspector General CPT Rackwood would have UL 
believe that none of theas indinduals shared his superior sense of eom- 
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disobey ordere on the baais that the oath of alle@ance they sumre to 
the United States obliges them to refuse service with a United 

3. Dissemination of Humanitarian Rules--A wise strategy also 
stresses wide dissemination of humanitanan rules In this way, sol. 
diers and guerrilla fighters alike can became fam~har with the basic 
protections they must afford to noncombatants. Also in this way, sol- 
diers learn that  it 1s neither disciplined conduct nor a defense to war 
crimes charges to obey supenor orders that  are clearly illegal m to 
seek military advantage by violating the mle8.155 Dissemination IS 
m integral goal of modern humamtanan conventians,1j6 and it is 

xatlans r0r~e.164 

When hie reclilebi wnderta  ei~eniually forced hls iommsnd t o  

trial by ~ou i f -mar t  
from the hmy In  d the mgms 01 B court m a m d  e o n v i c t m  
He declined the  oller The command appears LO h m e  iaken rarefull? 
measured sfepi fa halance the  o q u ~ t i e s  o f t h e  case u i t h  the need 10 

mainfain discipline w t h m  the d m m n  
brornmirrra on the  Weatein Hernispi,err of the Hour? Co 
m a ,  104th Cong l i t  Seas Ibis). 4, 19968 Teatmany of 
ted Stares .Arm:, Retired', See d c o  Edward J OBrie 
tples, Command Responsibilih and the  D e f e m e  of Cap ian  

Roril&aad. infra at 275 
,:'See Knited States Y Specialist 31ichael New 83d Infantn Div 1995 1ini.01~ 

m g  B case s t i l l  at the pretrial stage. of an . h m y  medic charged r i r h  failure io  ohe) a 
lauful arder to don the United Sarion8 blue heref and patch,,  GI l r  Chnigrd .Afier 
R e f w i n g  C S  D u b ,  S Y  Tivia, Oct 19. 1995, at112 See 0180 Orlaff v Wl!loughhy 
345 K S 83,  92 1963: opining ihaf the  m~l i i a r )  is an orgsn.iarion in uhich  the 
eisence of the sewice '18 the rvbordinarian a i  the desires and mte iez f~  of rhe md.iid- 

. .  
The High Canframnp Parties at all timec, and Lhe Panies to  the conflict 
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perenmall)- deserwng o l  a d d l t m a l  resources, creative Ideas. and 
realistic tralnlng appllcatlons 

4 Prosecution of Leaders-Finally, a w w  strategv for increas- 
ing compliance with humanitarian l a w  emphasizes prosecution of 
those leaders and commanders who u ~ e  the obedience of soldiers to 
serve criminal ends LVehrmacht soldiers who executed captives at 
Sahac were wrong not to have disobeyed their  patent ly  illegal 
orders Yet List and Keitei were  rill more culpable a t  havmg direct- 
ed the machmer) and might of trained military forces toward evi l  
purposes 

As with an?, measure designed to deter, the promptness and 
frequency with which prosecutions follow from criminal conduct wi l l  
bear a direct relationship LO their effeetiieness in improving compli- 
ance,  a fact that  has caused me to write elsewhere that military 
courts should be taken seriously as war crimes f~rurns. '~'A doctrine 
of command responsibility 15 necessary to permit prosecutions to 
occur, hut  all theories of prosecution that  eliminate the need to 
prove individual mens rea ai th  respect to a particular alleged harm 
run the risk that the result w ~ l l  he labeled ''VietoTS'j"StiCe.''1j6 
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B Be Legal Realists 

Nuremberg uould be 
c o n c e r n s  t h a t  t h e  r e s u l t s  of  

c tms justice by noting that "the 
both prosecution and judgment 

quished foes"15g and that "[tlhe 
worldwide scape of the agp-eiaians carried out by these men h a t  lefr 
but few real neutrals To the challenge tha i  the first ever trial far 
crimes against peace incolred ex past facta application of law. he 
replied that ''[tlhe wrongs uhich we seem to condemn and punreh 
have been 80 calculated. so malignant. and so devastating, that CLVI- 
lization cannot tolerate their being ignored. because I L  cannot sur- 
vi\e  their being repeated 'I6] Although Jackson rose to eminence 
without attending college and his one year a t  Albany Law School 
probabl, did not expose him to the academic legal thinking that 
flourished a t  H a r v a r d ,  Columbia. and  Yale in the 1920s and  
1930s 162  these remarks ie ieal  him to have been a legal r e e I 1 ~ t . ' ~ ~  

easy synopsis. bur it can be identified with three tenets 
1 Realrsm-The merhodology known as legal realism r e s m s  

.Firs t .  realists view legal doctrines and categories as 
impermanent and as habmg de\eloped through history 
from ' ideas of expediency, justice, and supposed l o ~ c  

.Second. realists cast a quearioning eye on inherited legal 
categories and seek ro bring mro  plain Y E W  the  policy 
considerations that lie behind those eategones 

.Third realists believe It E possible to identify a coherent 
public interest and to develop policies and reform the  
law to further that interest 1 6 6  

Justice Jackson's appeal LO an urgent public interest and his willing- 
15'SrrZThIWC supra n o t r r . a r 3 6 , a p r n i n g i p e e r h  
"@Si. Id 
1"Srr Id 
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ness to challenge existing conceptions of international law placed 
him firmly within the realist tradition thus defined 

Legal realism has spawned systems of jurisprudence that fur. 
nish insights into international l a w  and offer guideposts to military 
legal advisors and athers concerned about perpetuating Nurem- 
berg's lessons One of these systems proposes that our conceptions 
about law should emphasize declsian processes more than rules 167 
It also requires an analysis of the different functions served by key 
persons in decision p r o c e s ~ e s . ~ ~ ~  Judge advocates c m  make practieai 
use of these insights without involving themselves in policy formula. 
tion, a role that could undermine civilian control af the military169 

2 Emphasts on Process-what does legal realism commend to 
OUT hypothetical operation other than war in Brcko? Should a deten. 
tian facility prove necessary, en emphasis an process must guide our 
facility operations. whde domestic Bosman law pertaining to pretri- 
al arrest and detention, peacetime international humanitarian law, 
and analopes to the Geneva Conventions will be important refer- 
ences, the foremast demand IS that a United States joint detention 
facility in Brcko or anywhere else in Bosnia must guarantee essen- 
tial due process for individuals temporarily held 8s threats to the 
' k c u ~ e  and stable environment"17O The process must he humane 
and fair and it must ensure that  if there 1s no evidence that a per- 
son threatens the force or innocent e~vdians.  he should be set free 
promptly'" 

3 Distinct Roles4udge  advocates senmg in Bosnia are bell 
advised to consider the separate functions that they are fulfilling as 
they contribute to command decisions Judge advocates perform four 
distinct roles. When representing the government or individual sol- 
diers before courts-martial, administrative hearings,  domestic 
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obligation t o  perform the  role of "advocate.' o n e  who z e d o u d j  
guards the client's Interests within an adversarial setting When 
called a n  'for an opinion or ruling on the applicabilit) o f l a u  or. more 
precisely. on the existence of a legal obligation or right." a military 
lawyer must perform the role of'3udge" one u,ha decides not an the 
basis of his own policy preferences, but rather, as far as possible on 
"abjectwe" reasons grounded m the ''law."173 

!When confronted with the rare commander who refuses or fails 
to balance military necessity with the prevention of unnecessary m f -  
fering, the military lawyer must ~ ~ ~ a s m n a l l y  perform a role as the 
' '~on~cience" of the umt. one who purposefully tries to inject humani- 
tanan  considerations into military decisions 174  Finally, uhen assist- 
ing the commander to accomplish unit goals within the law, the mill- 
tary l a y e r  performs the role of"counselor," one uha  provides input 
beforehand so t ha t  t he  uni t  can find solutions t o  problems and 
accomplish its m1ssmn within legal constraints 1-5 

4 Operational Low and the Counselor Role-In the context of 
modern operations other than war, legal realism demands tha t  even 
while continuing to pursue e~ce l l ence  in the t radi t ional  roles of 
"advocate. ' judge." a n d  "conscienee,"judge advocates must develop 
new skills and greater enthusiasm for the role oi"counse1or" They 
must 

.design realistm. performanre-oriented training far rules 

*review operations plans to identify intelligence law con- 

.caution procurement officers an the legal limits of t h e n  

*establish prompt and efficient claims and legal assm 

.Inform commanders of fiscal constraints, 

of engagement 

cerns. 

authority. 

tance aperarlons, 

and much more Many of these counselor funrtmns require that 
judge advocates acquire technical, nonlegal expertise in aspects o f  
the military ert  In  short, legal realism coumels p d g e  advocates to 
practice operational l a w  The policy end ac stake 1s nothing other 
than the rule of la\p Itself, perhaps Nuremberg's mast important 
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C Mamtam on lnleidiscipiinaq Partnership 

The Judgments against Keitel and List for the massacre a t  
Sabae and related crimes provided authoritative and concrete hold- 
mgs on several old mte rna tma l  legal ru les ,176  and they persuaded 
the drafters of the Geneva Conventions of 1949 to adopt new rules 
proscribing reprisals against civilians and hostage taking.'" In  
1966. the judgments found their  way into various parts of the 
United States Army's Fwld  Manual 27-10. The Law of Armed  
Conflict 17s That military manual's restatements of the command 
responsibility standard, the defenses of superior orders and military 
necessity, and many other customary and treaty-based rules have 
influenced the development of humanitarian law lT3  

Fifty years of treaty drafting and manual writing suggest that 
attempts to build an the Nuremberg legacy w ~ l l  succeed when they 
&re genuinely collaborative efforts by legal scholars, judge advo- 
cates, government attorneys, scientists, diplomats, and policy mak- 
ers of different nations 180 The drafting of Field Manual 27.10 illus- 
t r a t e s  this point Commenting on the parallel drafting of Field 
M a n u a l  27-10 and Its British counterpart  in the  early Bftles,  
Professor Gerald Draper commented: 

See ~ u p m  nates 12 46 1% and ~ceompanying text  
Sei supra notes  37 50-57 and accompanying text 
Seesupra nmte41 para8 3 497 501,509 
S i c  s g C h r m o p h e r  Greenwood, Military Rule-Making lilifsry Manuals 
I A d m m i i t r a t n e  Rules Relafmg LO Armed Conflict Report 10 In t e rna tma1  

Cal laquium at  Bad Hamburg G e r m a n y  (June 17-19 19661, an ~ A T I O N I L  I M P L E .  

have an influence comparable t o  fhst 
uhich the Reriaiemenfr pubhrhed by r h e h m e n r s n  La% Inrii lufe ixer. 
cise in other f ie lds At the very least ~t 16 Iikel) t o  be regarded a? an 
wthnrlfsfne text  by the C O Y ~ L .  m h t a y  trhunalr and other bodies ~n 
the c o u n t y  from u h x h  ~f ~ o m e s  A i  such, ~f mag h a w  B considerable 
influence if that %ate 1% m i l i f m l y  pawerlul. Mioreoier m c e  m a n y  
Stater do not p L b l i i h  military minuala a i  their own (or. BC least. confine 
their p ~ b l ~ c a l ~ a n s  LO shorter t r a m n g  w o r k ) .  the msnusl d o n e  S~are  
may  ell end up b a n g  vied BI B h n d  of Restatement by c o u ~ l i  ~n ather 
countnea 

Id 
W e e ,  e # ,  D ~ e r  Fleck, M d ~ f a r y  Rule-Making Military Manuals and Other 

Administrative Ruler Relsrine to Armed Canflier. Ream t o  International Coll~auium 
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Departmenrs [of the mil i tan and government] write from 
a different perspective than the academic They tend to 
see too many trees. and nor enough wood 1 admit, the 
academic ma) sometimes see too much of the wood. and 
too little of  the trees But the balance between the two of 
them LE needed 191 

The process of combining the best of differing perspectives 1s 

f rustrat ing and  painstaking.  I t  1s not  an overnight project I t  
requires patience an emphasis on principle rather than persor.ality, 
and a uilling~less to concede the leptimacy ofoppasmgviews Yet its 
value LE that the resulting rule or manual stands a far better chance 
ofactuall, influencing human conduct 

Interdiseiplinaq efforts also *ill  serve humanitarian aims m 
many spheres of modern conflict management besides treaty draft. 
mg and manual making. Militan operations other than war cannot 
be conducted successfully by military forces alone l e 2  The relief pro- 
vided by hundreds of nongoiernmental organizations and the exper- 
tise furnished by civilian e n p e e r s ,  judges, physicians, police advi- 
sors, and other subject matter experts during operations m Haiti are 
recent testaments t o  this fact.183 Similarly. scholarship cannot L I I u -  
minate the causes of  conflicts or suggest ways to limit the human 
suffering they create unless it incorporates a range of theoretical 
and practical disciplines 1 6 4  

' ~ ' G e r a l d  Draper. Remarks During l ~ t e r n a f i ~ n s l  Colloquium st Bad Hamburg 
Germany #June 17-19 19688. : n  N A T I O \ U  IUPLEMEIT+TIOh. 8 u p i a  ?.ore 95 a! 902 
7":."P 
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v Conclusion 

Modern military operations other than war can be the setting 
for crimes no less vicious than those prosecuted at  Nuremberg. The 
blood running m the Sava River today is no iess red than the blood 
carried by the same river in 1941. Professor Quincy Wright. u,ho 
la ter  served as an  advisor to the United States  judges on the  
International Military Tribunal a t  Nuremberg, m o t e  in his monu- 
mental study of war that 

[plroposals frequently made by military men and mterna- 
tianal lawyers for limiting methods of war or for loealmng 
war seem to have little chance a i  success. Modern nations 
at  war wtll use all their re~ources for victory and w,ll pay 
little attention to rules of goad faalth, honor, or humanity 
. . . A  nation in arms, goaded by suffering and propaganda, 
will tend toward absolute w m  when it tights. . . Nations 
desiring peace must rely on prevention rather than on 

This passage conveys Wnght's precise intended meaning only if  
understood within the context of his wgllment against appeasing 
aggTess1ve states. 

Yet these wards apply to crimes committed today by indiwdu. 
als during 811 levels of armed conflict as w l l  as they applied then to 
aggressmn waged by the A x i s  powers before and during World War 
I1 The approach of neutral disengagement in either situation 1s 
fatal. The verdict we announce at  the 100th anniversary of Justice 
Jackson's opening statement will depend on how well we absorb this 
last lesson from Nuremberg. 

neutrailty 185 
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MILITARY JL'STICE 50 YEARS AFTER 
NCRERIBERG: SOME REFLECTIONS ON 

A P P E . W C E  V. REALITY' 

JONATHLY LURIE*" 

The words of Justice Robert Jackson. uttered at the opening of 
the Nuremherg trials, ought to piye us pause. As the proceedings 
started, he noted that  for the Allies "flush with victory and stung 
with mnjuq[,l" to "stay the hand of vengeance and voluntarily sub- 
mit their captive enemies to the judgment of law is one af the most 
significant tributes that Power has ever paid to reason." What "law" 
did Jackson have in mind? It was some type of international civil 
law that presumably would cover military "misconduct," perpetrated 
by the loeers What ever Its source, from 1946 to the present, the 
Nuremherg Trials have caet a long shadow-giving even greater 
import to Jackson's caveat 'We must never forget that the record on 
which we judge these defendants is the record on which history will 
judge us tomorrow" For some. it must be noted that this record is of 
dubious validity. 

Thus, almost fifty years after the war crimes trials, the  M e a  
York Times writer Max Frankel, himself a refugee from Hitler's hor- 
rors, observed that  a t  Nuremberg "the winners were producing B 

false image of justice, a theatre of the absurd. . . ." He described the 
proceedings as "a retroactive jurisprudence that  would surely be 
unconstitutional in an h e n c a n  court The Nuremberg events-m 

' L e  I Y TIME$ hhOIZISE. >Is) 7 ,  1996 at 16-49 "I could nejer endorse the 
pmtenre that by starting B war like men ~n e i e v  generation. and murdering enl l .  
m n ~ ,  a i  even the anc~ent Greek8 had done. the Nazis had moleted some kind of'law' 
and ,%ere now m b ~ e c r  to  f r d  and sentence by hurnedl) eowured 'court "'Id 
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other words-gave the appearance ofjustice. but the reality was oth- 
erwise.  The  gap  hetween t h e  appea rance  and  r ea l i t y  of t he  
Nuremberg Trials troubled Frankel. The Nuremberg Trials claimed. 
wrongly ~n his judgment to be an exerciae injustice 

It 1s not m) intent either to support or refute the accuracy of 
Frankel's view an Suremberg It 1s submitted, hauever. that  hie 
methodological exploration of appearance as opposed to reality 1s a 
ueeful tool in critical evaluation. Jus t  as the lessons and results of 
Nuremberg are being reexamined, so too can one reconsider certain 
aspects of mhtaryjustice Some of its key premises, particularly the 
impetus towards effective civilian judicial oversight of the system, 
may be as fragile 8 s  Frankel found the assumptions behind the 
Nuremberg Trials to he. These comments seek to explore other 
aspects of this frasli ty My concern extends from the Vnmted States 
Supreme Court down to the military command level 2 

To judge by appearances,  military justice has  undergone 
impressive growth and reform since Nuremberg. The unification of 
our armed services resulted in a single Uniform Code of Military 
Justice applicable to all branches, adopted m 1950 The Code man- 
dated two levels of military appellate Courts, and since 1951 the 
United States Court of Appeals for the Armed Forces has been in 
operatmn.3 Indeed, Frederick B. Wiener has observed that between 
1950 and 1955 every large English speaking country "adopted a 
scheme prowding for appeals of the judgments of courts-martial 
directly to civilian tribunale With surprising unanimity." he wrote. 
"the common law, world concluded virtually a t  the same moment ~n 
time that, just 8s war is too important to be left to the generals, so  
mditary justice 1s too mtal to be entrusted only t o  judge advaeater."4 
Although it is not clear these changes may have resulted in part 

fmrnesa are present1 
 on Getaber 5 ,  1991. the President signed into Isv Senate Bill 2122 Defense 

A u f h a n z a t m  Act for FrscsiYear 1995. which redeelmated the United Stater Court of 
hhhlan Appeals BE the Lnired States Court dAppeals far the Armed Forces Sir 
Nat'l Def A u t h  Act for Fiscal year 1995, Pub L So 103.337, 108 Stat 2663. 2631 
, t o  be codified st 10 K S C I 9411 I u ~ l l  refer t o  each court b) the name by r h i c n  i t  
%,as known st the time 

~FRIDLRICX B WEIER. C I I ~ L ~ V E  ELDPR M i i i r l ~ ~  JESTICE 232 h n  ai  Chleagv 
1967,  
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from the fallout of the Nuremberg trials 

Consisting now of five civilian judges selected by the President 
with Senatorial confirmation, the United States Court ofAppeals for 
the Armed Forces has built an impressive body of military common 
law, extending to more than fifty volumes. Although certain of its 
decisions may be appealed to the High Court, in reality far most of 
the court-martial appeals that it hears, the United States Court af 
Appeals for the Armed Farces is the Supreme Court of the military 
j u t m  system. Judicial rhetoric concerning bath the application of 
civil nghts to the military and the United States Court of Appeals 
for the armed farces' role In overseeing such application also has 
been noteworthy Thus m 1960, the United States Court of Militaly 
AppealG held that "it is apparent that the protections in the Bill of 
Rights, except rhase which are expressly or by necessary implication 
inapplicable, are available to members of the armed forces."6 Seven 
years later, a t  the height of the Warren Court's so called "revalution" 
in criminal justice, the United States Court af Military Appeals reit. 
erated the point in even stranger language. 'The time is long since 
past . when this Court will lend an attentive ear to the argument 
that members of the armed senices are, by mason af their statue, 
ipso facto deprived of all protections of the Bill of Rights."7 On 
numerous occasions since then, these c a w  have been cited and they 
remain good laws 

For i ts  pa r t ,  the  United S ta t e s  Supreme Court h a s  used 
impressive language concerning the Bill of Rights and its applica. 
tion to the armed services. But application has not followed articula. 
tion. It is one thing to u ~ e  '"civil rights" rhetoric in  opinions. I t  is 
quite another to employ it even 86 the Court rejects a claimed consti. 
tutianal right applicable to the military. Here the  gap between 
rhetoric and result, between appearance and reality is striking; and 
the examples of it are all too numerous A few can be cited here. 

 on the other hand, as Edrard Sherman has noted, "the product of the mill- 
tam eaunr in the First .Amendment area ha! not been distinmiahed ' Even the Court 
of h.lhraly Appeals "has not exhibited much sens~fwify n ~ r  expertise m the First 
Amendment area" Edward F Sherman. The Milifar Courts and Seiuicernanh Firat 
Arnmdmenl Rights. 22 HASTINOS L J ,  326-27 (1971) Daniel Benian has ahaelved 
that "mil i fan justice, in general. tenda fo suiier from i f %  o m  trpe of credibility gap 
when m e  cornparer it% actual accamplahm-nis with the extravagant asaertionb of ins 
eileetlrenena made bv  ti iumorters'' Damel Benaon The United Slates Court o f  
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In  1974. m Parker i Leuv. the Court o p m d  that 'members of 
the military are not excluded from the protection granted by the 
First Amendment ' 'E B u t  Justice Rehnquist immedmtel? hedged 
"The different character of the mil i taq community and of the mill- 
tar?. m m s m  requires a different application of these pmtectmm ' 10 

In Parker, a case based on the application of two rawe and general 
article8 in the Uniform Code of Military Justice, the Court found no 
First Amendment protection for the defendant Justice Steuart  
pointed to the flaw m the Court's reasomng. 'The question . 1s not 
whether the military may adopt substanti\e rules different from 
those that govern civilian society, but whether the ~ e r w c e m a n  has 
the same right as his c~wl ian  counterpart to be informed as to pre- 
cisely what conduct those rules proscribe before he can be criminally 
punished for i t da t ing  them."l2 These two "catch-all" articles ' a r e  
anachronisms. whose leptimate militan usefulness. if an?. has long 
since disappeared "13 

Two years later, the Supreme Court-rejecting a contrary deci- 
sion by the Court of Military Appeals-held that a sewice member 
hcing a summary court.martial had no constitutmml right to coun- 
sel ''11 Again, Rehnquist "recognizeId1 that plaintifls. who have been 
either convicted or are due to appear before a summar) court-mar- 
tial. may be subjected t o  loss of hberty or property, and consequently 
are entitled t o  the  due process of law guaranteed by the Fifth 
Amendment ' A n d  aga in ,  he immediately hedged.  ' H o u e v e r  
u,hether this process embodies a right to couneel depends upon a n  
analysis of the interests of the individual and rhose of the regime LO 
which he 15 subject "15 Justice Marshall observed that "there IE  no 
indication that Cong~ess  made a judgment that military necessity 
requires the denial  of the  constitutional right to counsel ' 6  H e  
''could on]? read the Court$ opiman as a grant of almost total defer- 
ence to an) Act of Congress dealing with the milirar) ''I? 
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In  1980, the Court refused to recognize the right of a service 
member to circulate petitions without prior approval of the  base 
commander Justice Powell again reiterated Rehnquist's point that 
members of the military are entitled to  First Amendment protection, 
but added that "the rights of military men must yield somewhat t o  
meet certain overndmg demands of discipline and duty."18 While not 
commenting on Powell's lack of juridical precision, Justice Brennan 
aptly described his apologia for military discipline against the defen- 
dant as ''a series of platitudes about the special nature  and over- 
whelming importance of military necessity"19 He further empha- 
sized that "this Court abdicates I t s  responsibility to safeguard free 
expression when I t  reflexively bows before the shibboleth of military 

Finally, in 1986 by B five-to-four vote. the Court found that the 
h r  Force could forbid an ordained Rabbi from wearing a yarmulke 
while on active duty as a clinical psycholopt  Following a well- 
estabiished litany, Rehnqumt stated that "aspects of milItaly life do 
not, of course, render entirely nugatory in the military context the 
guarantees of the First Amendment."21 Again, Justice Brennan dis- 
sented, claiming that the majority decision "is to abdicate its role as 
principal expositor of the Constitution and protector of individual 
liberties in favor of credulous deference to unsupported assertions of 
military necessLty"22 Indeed. "unabashed tpse dint cannot autwelgh 
a constitutional right "23 

In all these decisions, and more recent examples could be 
offered, one is struck by the consistency with which the Court pays 
lip sewice to Its position that the Bill of Rights applies to the armed 
s e w ~ c e 6 ,  even as, with equal consistency, 11 rejects applicability in 
each instance. Indeed, diligent research has thus far failed to locate 
one case in  which the Court has  squarely held tha t  the First 

"ecesslty.'"~ 

"Brown v Glmer, 4 1 4  U S  348, 354 (1980) The petit ion ~n this case that 
apparently caused aueh concern l o r  the rnilltsv's a b h f y  to  c ~ r v  aut rts rnmmn, 
dealt wirh groomingafandards 

#*Id at  368 
mid at 370 "Aproperly detached-rather than unduly scquiescent-approach 

to the mllifary.neeersity argument here rauld doubtleas have led the Caun t o  8 dif- 
ferent result " I d  

Whldrnan Y Wemberger. 4 7 s  U S  503 119861 
W d  at 515 (Brennan. J ,  disseniingl 'The Coun howeier .  wades  >re responii. 

bilirg by eliminsling I" all hut name o n l y , ~ u d m a l  P P I L ~ U  of rnllafary r e g u l a i m s  that 
interfere with the tundsrnenfal conili tufmnai rlghfs of m w c e  p i r r o n n ~ l  ' I d  

ZWd at 516 "It 8 hranrh a i  the military deelsrer one of IIP wlei ~ u f i c ~ e n t l y  
important  t o  outweigh B service perron 6 ionir i tur ional  rights. II ieernr that  the Caurf 
uill sccept that C ~ C I U P ~ O .  no mi l te r  how absurd o r  unzupponed ~t may b e "  Id st 
515 Later Congress averruled tb,e Coun 
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Amendment applies to  the armed s e r w e s  21 Al l  t ha t  \\e habe I >  

rhetoric that  11 does apply and case after case. the reaht: tnaf ~f 

does not "Too often." a s  t he  S e l i  York Cniwrsit:, Lat i  Rerrei ,  
obseried more than  fifteen bears ago. ''courts ha,e rerponded to 
announcements of mlhrary mterests u l th  s u p m  deference 
than w r h  a careful assessment of the leg~timac> of these claim 

This trend, r h i c h  shows no s i p  of abatement, shoald t 
the United States Caurr of Appeals for the Armed Forces. I f  on]) 
because the High Court has yet to endorse Its u n e q u i o r a b l e  m t e -  
ments concerning Bill of Rights prorectian for rhe m h t m v  Ir is true 
that "the lack of judicial decisions specifically guaranreeing those 
rights to service members does not mean that their e ~ : 1 ~ c e n ~ e  la an 
open question "26AlternaLi\ely, pven the direction that the Supreme 
Court ha8 taken in such eases It may be Just  as wel l  that  it has i e t  
to speak definitwelr on this subject In the meantime. United Stater 

the military establishment "Abandon court protection for Bill of 
Rights applicability, all ye who enter here.' On the other hand. ir  15 

not too much to insist that  the Court be more honest and canoid 
regarding its current intention that such ISSUBS will be left LO milt- 
tar). diacretian 

One possible explanation for the Court's e x c e m i e  tl 
area may be a well-established fear of confrontatmn 

tar) establishment. of somehou, interfering with its 'mmmn"-a 
concern that w a s  made \cry clear to the newly appointedjudges of 
the Court of M*lllitary Appeals in 1951, even before ihe: *,ere con- 
firmed At an unusual Saturday hearing. Senator Richard Ruaseil. 
the Chair of the Senate Armed Services Committee remarked that 
' th is  court 1% something new in anyrhmg that I know of in the p d i -  
cia1 system . I personally had misDnngs about the creation of 
this cour t "  Conceding tha t  there were cases within the military 
/I here individuals had not receibed w e n  decent treatment let alone 
justice, Russell insisted thaL "any abuse of the paners of this court 
will be disastrous to this Xatmn I a m  sure that  you gentlemen 
wi l l  m your duties temper justice with that knowledge that this will 

"*In h i r  cvmprehensi ie  article 'The B.11 01 Rights and S e n  r e  \ l e n b i - i  
Francis G lllsan aaoarentli makes no m e n m r .  of the First A n s n d r n e i :  9ce .A?\,> 
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indeed be B court of militaryjuatice[ I and will not be an agency that 
will be damagmg t o  the obaenance af discipline in the armed ser. 
vices "28 Over the years, these sentiments have been reiterated in 
different forums. probably to the  detriment of rigorous judicial 
scrutiny concerning military justice 

The gap between appearance and reality extends beyond the 
Supreme Court's lack of interest concerning due protection for the 
military. It reaches the very heart of military justice the role of the 
commander and the role of the military judges More than forty 
years ago, Frank Fedele wrote, 

[Ilt seems too clear for argument that courts-martials are 
crimmal courts, possessing penal jurisdiction exclusively 
and performing a strictly judicial function m enforcing a 
penal code and applying highly punitive Sanctions As 
the muil judiciary 1s free from the control af the executive. 
so the military judiciary should be untrammelled and 
uncontrolled in the exercise of its function by rhe power of 
military command The court-martial can no longer be 
regarded as a mere instrument for the enforcement of dis- 
cipline 29 

As to improper command control, Fed& warned that "as long as the 
possibility of such control remains, it will continue to bring suspman 
and discredit upon trials by courts-martial and uoon the administra- 
tion of military justice itself "30 

Twenty years ago, material prepared by The Judge Advocate 
General's School. United S t a t e s  Army, for a course in t h e  
militarykcmmal legal system featured a lengthy ar t ic le  reprinted 
from the UCLA Law R e ~ i e w  by Luther West--a retired Lieutenant 
Colonel in the Judge Advocate General's Carps. West observed that 
the Court of Military Appeals "is a decidedly weak court in eliminat- 
ing command influence in military tnals"31 The major threat of 

WJnpubliihed typeoeripf of hearing 1821 SArs-T 34, Senate Armed Services 
Cammiffee Nominations to Lhe Court of ? h l l t a r y  Appeals. 21.28 [June 16, 19511 ,an 
file m the United Stales Senste Libran) 

*'See Flank Fedele, The Evolution a i  the Court Martial System and the Role of 
the U S  Court oiAppealr ~n Mrlaiar) Law 148.50 119341 l3JS d m e n a r m  aubmllfed 
t o  the Oeorge Washinkan University School of Law1 Fed& added Lhat 'gaodiustiee 
never has had B bad eiieef on discipline Discipline dehiers rhe accused for trial, jus. 
lice fakes over the trial for parbible punishment " Id 

"Id at 152 
S'Luther West A History of Camrnond Iniiuanre on the .M~f~hn Jurfm Svstrm, 

16 UCSA L R i i .  153 (1970) Nine years earlier, another law revie* ~ n t e i  had been 
much lesi  charitable towarda Lhe court '[Tlhe main amirf.on of the  Court of\ l i l i ran.  
Appeal8 1% that  the court  1, iurmng out a second-rate %ark product ~uhsrant~ally 
below the minimum norm, in both learning and ~ n s l v r i s  vhich should be required a l  
wen judicial tribunal. ehpeeially rhe Court  01 lasf resort uorkiog in a specialized 
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command influence "at the present time IES in the very fact that 
military commanders . . . still determine whether to agn charges in 
the firat place. which cases t o  refer to trial, and what court members 
shall sit in judgment of the case." More importantly, he concluded. 
"the military future of every member af the court.martial 1s still 
within the abaolute discretian of the m d i t a p  commander who con- 
venes the court-martial."32 West believed that "with only minor 
exceptions. t he  system of military jusoce mus t  be completely 
removed from the operational control of the militaly departments, 
and placed in the hands of civilian admmietrators, preferably under 
the control of the Artorney General of the United Statee "33 

In 1991. probably in this auditorium. David Schlueter preaent- 
ed B balanced and Insightful lecture on the state of military justice. 
Concerning the commander's selection of courts-martial members. 
he said "At a minimum, It looks bad. In legal parlance, the process 
can present an appearance of eml. The fact that  the [ C O U T ~ S ]  have 
no1 ruled the process unconstitutional is no reason not to consider a 
revmon se~1ousIy"34 Indeed. he added. "whatever syatem is used, 
t he  role of t he  prosecutor and the commander in the Selection 
process should be reduced if not eliminated "35 

Unlike Luther West, Schlueter did not suggest that  the com- 
mander be totally removed from the military j u t i c e  system But he 
insisted that "the process of scrutinizing the role of the commander 
must continue The irony is that aithin the military, there exist the 
remxces  to combat virtually any problem that presents itself Yet 
the military cannot rid itself of this one menace. I t  may be t ha t  

Schlueier pointed t o  the ready &ailability a i  ramputeriied random helecfion i o r j u ~  
dut) "I cannot believe that  fhc same lmginu>ty rhef caordrnakd the mabbne air 
stnkes I" rhe Middle East could not be used t o  select eoun members for B mun-mar- 
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other methods will have to be found to contam it "36 

Schlueter subtitled his lecture on military Justice as "a legal 
system looking for respect '' These remarks have tried to indicate 
uhy his subtitle is so apt. But It 1s sad to note that for almost half a 
century the true potential of militmy justice under the Uniform 
Code of Military Justice has not been completely fulfilled. A s  retired 
Coast Guard Captain Kevin Bar? put It-"It is B system whlch, m 
critical aspects no longer meets the standards and expectations 
established by the developing currents of due process "37 

Historians are not good at  fortune telling We have enough 
troubles explammg what has happened without predicting what will 
transpire. But let me predict that unless our militalyjustice system 
LS reformed, either from wlthin or without-military justice will 
keep on looking for respect, and will face insuperable difficulty in 
finding it. Such LS the  reality, whatever else Its appearance may 
indicate 38 

M y  r e m a r k s  began with a quotat ion from Nuremberg 
Prosecutor Jackson It seems appropriate that  they conclude w t h  
another quotation from Justice Jackson, written in 1944. We cannot, 
he emphasized, "distort the Constitution to approve all that the m h -  
tar). may deem expedient "39 This seems to be at  least one character. 

. .  
They serve at  the 1/11 a f t h e  Judge Advocate General. the oficer r h o  
appamls them. They rewe wlthauf terms o f  off~ce,  and uhrle e e m n f  
they receive amrei e v s l u ~ h n  reports, whlch are C N C ~ I  LO future pro. 
motion3 and a s ~ i g n m e m  They are frequently drawn from the ranks of 
irafliudge advocates and ahen a ~ p m  to refurn to f h a t j o b r  to  pooi. 
m n s  on the staff of the Judge Advocate Genersl--all ofwhich are seen 
8s career-enhancing arslgnments . ThusJudges ramelmer appear to 
be drawn from the ranks afproberutore, and a n p m  t o  future awgn- 
menu q a i n  BQ proseoufora m e n  this unuholesome appearance 16 COY- 
pled w i t h  constantly circulating reports of judges uho feel that they 
have been "burn& as a result of Lhelr Jvdleial d e c a m r ,  the result IS B 

m8lltaly justice sybtem that can be wewed as bubiect t~ cornmsnd can. 
tral-and thus uwurt 

Id at 5s 
' S e e  Fredrie Lederer & Barbars Hundley, .Vredrd An Independent Y i l i t ~ r y  

Judirmri-A Pmporml to Amend the Uniform Code of.Udhiy dusbce, 3 WII & h1-1 
BILL OF RIGHTS J 629-80 119941 "If the military iudiciaw, and eanrequenlly the 
res~ l t s  01 the military c ~ i m i n a l  legal system. are LD be (or 81 least aught t o  be> per. 
ceived 83 ~ r n p a n i a l  and free of command ~ o n t m l ,  elther the ~ p p e a r s n c i  or  actualny ai 
command ~ni,ah.ement LQ iuficienllv traublina ro iustili remedial iemilative aermn . I . ,  

*'Karema~u v Uniied States. 323 U S 214. 244 11914r 
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istic of the current appearance concerning rni l i rarypsr ice .  a n d  onl i  
time *111 reveal whether i t  2s !he realit) 60 

the  same m a n r e r  
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COLOKEL JOHN T BURTON"' 

Judge Everett, I want to thank you and Professor Moore for 
inviting me dawn. As 1 was looking oyer the program-the people 
who have spoken here, the people who are attending-] am rather 
awed and humbled by the stature of the people in the audience. I 
think it is a good mix of military personnel and scholars, and in 
Major Mark Martins's1 ease, it actually IS an merlap of the two. I 
would like to try to accomplish two things th16 morning. My primary 
goal 1s to try to bring the theoretical discussions, the historical dis- 
cussions, the analysis of the so-called "Nuremberg legacy," into focus 
as we are trying to apply the  lessons learned, if you will, to  the 
pending deployment into Bosnia We have to grapple with these 
things. If Nuremberg stands for nothing else, we must be able to 
translate what happened there and what has happened since, into 
the "right now" practical reality of what we do. If we are unable t o  
do this, then we have failed indeed 

So I want to do two things, I went to g ~ v e  you B "thumbnail 
sketch" of some of the issues that  I have personally grappled with, 
and that  a lot of people are grappling with right now dunng the 

'Tranar r ibed  address  that we6 pTeaenfed 18 Sorember  1995 d u n n g  
"Nuremberg and the Rule a i  Law A FiffyYear Verdict.'' a Conference co-spmsored by 
The Center for Ssfmal  Securlfy Law, Un 
Ethics and Nations1 Security, Duke Cmie 
Law and Military Operatmi ,  The Judge Advocate General's School. Umred States 
.4rmr The Conference w a ~  held I" the  Decker Audltonum, The Judge Adiacate 
General's School United Stares Army. Charlafleaville, Virglnra. Sovember 17-18. 
,495 .... 

*'Legal Councel to  the Chairman of the Joint Chrefs of Staff B A ,  1968. Duke 

1991.94 
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pmximit? rnlks in Da:ton. Ohio. and ~n the  planning iar possible 
deployment m t o  Bosnia The second thing that I would like to do LE 
to leave some time for ) o u r  questions I see myself as a current 
events person hete So you ma) have some questions that have been 
triggered b i  press articles and the like, and I will ansuer them the 
beat that I can  a: the? pertain to the subject we are dealing w r h  
here tada) The u a \  that the system 1s working out in Dayton-acd 
one a i  the reasons I could not get down here for the entire c o d e r -  
e n c e - 1 ~  that m: office r e v ~ e w s  all this Everything that 1s occurring 
m Dayton gets faTed back  to us We have a tuenty.iour.haur uarch 
cell: ue  praiide them :upport around the clock If they w e  awake. 
w e  are auake Luckily. contrary to u h a t  you may have read, they do 
go to sleep sometime So we get B little break But. for example, ue 

LO the latest  peace proposal. the  annexes. 
n put together out there And that should be 

being tabled and discussed this morning as we speak. And when I 
get back tonighr. we wII probably review u h a t  they did today Sa 
that E the way life goes in the Chairmans Legal OWce. It E fun I t  
E exciting But enoigh oirhat.  

The force chat 1s going ~n 1s going to go into Bosnia under 
Chapter 7 of the L'nited Nations Charter And I think most of you 
know whar that means It also IS going to go in under the terms of 
the peace agreemert And I would like to state my bottom line Flrsr 
There has been much talk ~n some of the  press arricles about wel l .  
what IS the m i l i c a r ~  going to  do in Bosnia? . b e  they going to arrest 

e the! going to bring Mladic to justLC@ Maybe, m q b e  
see To m e  tha t  1s not what  1% impoitant "hat E 
the legacy of Suremberg, and to me it 1s mare than a 

As )ou reca l l  many criticized Suremberg as being"mctar'sjus- 

legacy, I t  IS almost a dawn right miracle 

rice " It could neier happen again unless there was  a clear Y E  
war, Suremberg w a s  j u t  a blip on the  screen. It 1s not real 
one commentator put  It, the hope o?"Nuremberg S w e r  Agm 
been shattered b) the reality of, "Kuremberg Again and Again ' 
M'ell, I submit to you chat this is  totally untrue The lessons of 
Xuremberg ha\e  uorked Sotice what 1s about to happen here A 
force of about 75,000 extraordinarily, well-trained soldiers-high)) 
disciplined. under be? responsible leadership, with robust, but \en 
tightl) constructed rules of engagement-are about to go into a we? 
troubled repon m Europe with the  consent of the parties. with the 
authority to engage. i f  necessary, in armed conflict. to force them to 
comply i\ith the peace agreement they have signed. S o n  if that E 
not extraardaary. I do not know what 1% We are not going in BE a 
belligerents. and l i e  ere not going in as an occupation force. I use 
we" 10osel~. because this 1s a KAT0 operation Bur n e  are going in 
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w t h  the authority to engage in armed conflict with the consent of 
the very parties themselves Once they signed that dotted line, there 
was no turning back, short of a total breakdown of the ag-reement. 
So if  a party's armed forces say, renege an a certain portion of the 
peace agreement, they will be met with extraordinary force to force 
them to comply That 1s a miracle So, we may not have the so-called 
"vwtois justice" a t  Nuremberg, but I submit to you that what has 
happened here 1s perhaps even more remarkable than Nuremberg, 
because we did not hare to fight a war to get to where we are to be 
able to enforce peace. 

We use that  term "peace enforcement," but let me tell you, 
what we are about to do is mcredibie. We are about to enforce a 
peace with armed farce Kiow have we had s o a l l e d  peace enforce- 
ment action before? Sure we have-Korea, Desert Storm-but those 
are mare classic wars. We were belligerents, in my opinion The laws 
of war applied In this case, we are going in with the consent of the 
parties. Rather strange I think. In  a lot of ways the deployment is 
gomg to be a very traditional deployment. We have negotiated status 
of forces agreements with these countries, including with Serbia. 
There are five parties to the agreement by the way. Croatia, Bosma- 
Herzegovina. and the former Republic of Yugoslavia, which I will 
refer to as Serbia, plus the Croat.Basnian Muslim Federation. They 
lust call t ha t  the Federation Plus, the Bosnis.Serb entity called 
Republic of Serbska So actually, there are going to be five signa. 
furee here We are engaging m what some may call a fiction of main. 
taining the territorial integrity of Bosnia.Herzegavma, while at the 
Same time, we are dealing with the two separate entities there in 
Bosma, in BH, as I call It, the Federation, and Serbska Some refer 
to that as de facto partmamng, some refer to It a8 civilized ethnic 
cleansmg. I can address those later if you want to 1 a m p s t  telling 
you it LS real, and there LS some very fresh, imaginative thinking 
going on a t  Dayton, cynicism notwithstanding And you may be 
amazed a t  what happens. 

And even if  It does not work, I w ~ l l  guarantee you that the 
lesson6 of Dayton will pay dividends in future conflicts in other 
places. Of course, the House of Representatives last mght voted that 
maybe i t  should not happen. But even If Congress does not approve 
it, we may already have won Even if one troop does not even go in, 
the parties are a t  peace. If you think we are not monitoring it close- 
ly, we figure there m e  about 800 rounds per day being fired some. 
where in Bosnia The average number of people b a n g  killed per day 
IS about three now All this 1s not good, but It is pretty good for a 
cease-fire. And if we do not go in at all, I ,  the optimist. would say, 1 
think that peace will probably prevail there anywa) Or a t  least 
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some \ e m o n  of 11 I think thar the parties are too r e a p  and the? 
have agreed on too much and put too much of themselves into this 
peace agreement \Ye are not b a n p g  them on the head m Dayton 
The? came to the tab le  because they wanted to Sa I thmk we ad1 

n the big sense of peace in that part of 
the world 

We are going to be there to force compliance with on11 the m h  
tary aspects a i  the agreement As 1 said earlier, we are not gomg I" 

as an occupation Farce, but strictly to enforce the compliance of the 
parties with the militan. aspects of the treaty We are not gomg I" to 
perform law and order or police iunctmna--ue are not gomg to do 
this \Ve will be there to farce the parries to comply with certain 
agreed on areas of separation, to farce them to comply with certain 
demilitarized areas. to force rhem to comply with zones of separa- 
tions That 18 what we are going to do It might surprise you lhat 
part  of the mi1irat-y mmsion also will be to ensure free movement 
and protection of civilians to allow them to relocate as the? choose 
So respect for human rights. as wel l  as the law of war ~ssues. r e v  
much underscore the m h t a p  m s s m n  as we go in 

So that brings us to the war crimes issue That is why we are 
all here. And 1 can a n w e r  more quesnons, if you want  to know, some 
of the details Even.th1n.q I a m  telling you here IS unclassified a n d  
b e l m e  it or  not, IC 1% in the public domam B u t  although there IS so 
much talk about Lt you ma) not have pieced 11 d l  together yet So 
a h a 1  1% going to be our role a h e n  we go m 7  \Ye m e  not an  occupatmn 
power You heard Nark  talk about some of the reaponsibhtles 8s i o u  
all knaa.  that  you have for actually investigating a a r  crimes and 
bnngmg people to trial I f  )ou are an occupation power \Ye came 
very dose to that  at  the end of Iraq I happened to be part of the 3d 
Armored Division that had the so-called occupation farce task down 
around Safwan. Iraq. a t  the end of the Persian Gulf War. As has  
been pomred out, and Mark has done so \en.  wel l  in his paper.2 and 
1 do not knou if he touched on it this morning, but whether >ou are 
an  occupation force or not 1s not something you just  wake up one 
morning and decide I t  IS a question of fact. If you are acting as one. 
you probably are one \Ye were very close to b a n g  m occupation 
force in southern Iraq \Ve were not allowed to promulgate the rules 
and codes of c r m m a l  conduct. that sort of thing which would have 
helped us maintaln law and order But  we were responsible iVe 
were the law and order We fed rhem \Ve took care of them \\-e 
looked after them We derained the trouble makers 4nd we d l d  



19951 WAR CRIMES DURING OPERATIONS 203 

But this IS not going to be happening ~n Bosnia. That 1s going 
to be left up to the so-called civil force, whatever it IS. of the parties 
They are expected to police themselves. In that  light, we are not 
going to search far war criminals And you may ask, "Haw can we 
avoid this?' W-ell let me give you B couple of ideas here What would 
compel us to do this7 Well first of all. you have got the general 
requirement of the Geneva Convention of 1949, where the high eon. 
tracting parties have agreed to search for people who have commit. 
red grave breaches. Now it does not say it in the Conventions, but I, 
for one, happen to believe in negotiating track record here, that the 
high contracting of parties there agreed to conduct these searches 
only on then own territory. I know--if I did not see somebody shake 
t h e r  head "No." I would be very alarmed. Either you are asleep, or 
this IS the wrong lecture. There 1s a lot of contentious issues an that. 

But remember, this is a NATO operation. As It stands right 
now, there 1s our view that  the 1949 Conventions do not require 
NATO forces in Bosnia to use these military forces to actively search 
for people who may have committed grave breaches.  As the 
Secretary of Defense has said, if we encounter them, if they come 
under our control, then we would detain them and turn them over to 
appropriate authorities; to include even the Tnbunal at The Hague, 
i f  need be. Some may observe t ha t  the Yugoslav War Crimes 
Tnbunal has issued arrest warrants. So far they have not had much 
impact on the parties. But they have delivered copies of those arrest 
warrants to Belgrade, to Pale, to Sarejeva, and to Zagreb. And of 
course when they were first issued, Mladie and Karadzic were the 
high visibility people. Right now, there is "some of everybody" Indict- 
ed So the Croatians have people that they should be turning over 
right now. The Serbs just had three of their top military people 
indicted for crimes that they clearly committed as members of the 
Serbian Army. not as part of the Bosnian.Serb r a g a g  group, but 
clearly 8 s  part of a regular force. They have now been indicted. So 
we will see if Milosevic, who so far avoided turning over Miadic and 
Karadzic on the theory that  he does not have anything to do with 
these people, turns  over these Serbia military members. He has 
said: "They are not mme. They are Bosnians. They are Bosnian- 
Serbs '' He cannot duck anymore. These three people are clearly his 
and post.Dayton, I am an optimist. I would expect him to turn them 
over. I am not reading between the lines here, that 1s just me the 
optimist speaking. I do not see haw he get out of that box. And they 
are pretty small fish anyway. 

The Yugoslav War Crimes Tribunal has issued these orders. 
Now, orders can be issued to other people too, such as all the mem. 
ber state3 who are going to part of this NATO force And if those 



204 MILITARY LAW REVIEW [Vol. 149 

orders say not only in >our territory, but m any jurisdiction under 
your control, would they apply in Bosnia? In other words, if  the  
United States had such an order, that  in Bosnia that  the United 
States IS charged t o  arrest and detain these people and turn them 
over, would we be bound? 116 far a8 a state obligation goes, I think 
that the answer is. 'Yes '' We view these orders, and literally the 
S t a t u t e  of the Tribunal itself, as  well as the  United Nat ions 
Resolution under Chapter VI1 that  set it  up, as binding Article 29 of 
the Statute  of the Tribunal places the obligations on the  s ta te  
However, It 1s not an obligation, m our opinion, that flows directly to 
the soldier. the platoon leader, or the commander in the field It is a 
state obligation And in this cme, where we haxe a reglonal organ,. 
zatmn commanding and directing, if you will, this operation, OUT 
view 18, that unless the Xorth Atlantic Council directe that Its mill- 
tary commanders, pursuant to an arrest warrant from the Tribunal. 
search for these people, the soldier on the ground does not have any 
free flowing obligation to do so 

Now If I were writing this as a law review article, which I am 
not, I would footnote I t  right here, because I have a real concern. 
and I want to use this opportunity to express It. Most of you are 
famil iar  with the  Captain Rockwood case R e  have,  since 
Nuremberg, very loosely grouped all of the grounds that we tried 
people under in Xuremberg under this thing called "international 
humanitarian law"You generally will not hear me ever use that  
phrase, even though it LS v e r y  popular. I do not have a problem with 
I t  as a linking phrase in another words, to link war crimes u i th  
crimes agamst humanity, aggressive war, the things that  people 
were t r i ed  for, t he  major four t h i n g s  they were t r ied for a t  
Nuremberg. You could gi.e me a lecture an that  But that  linked 
them all together And that is fine That IS a good shorthand phrase 
But what hae happened, ejpecially in the last couple of decades, in 
my apmion, is what that linking implied-and what some wise com- 
mentators  might have noted-that there  1s B cer tain overlap 
between the law of armed conflict and,  for example say crimes 
against humanity-so-called human rights law But people have 
been using this ''international humamtanan law" as the "umbrella" 
law, if you wll, which subsumes the law of armed conflict. Son ne 
can go into this in some more detail, but what thi8 results in is, and 
I disagree with it totally, but It results in "Rockwood cases? where 
you have got a captain of the United States Armed Forces in Haiti 
who believes that "international humamtanan law" compels him to  
prevent any human nghts abuses that he perceives in Haiti. Even If 

'For deraile m the Captain Racknoad case as# Eduard J OBrmn. Kate The 
, Command R e s p o n i r b i l i l i .  a n d  t h e  D e f e n s e  of C a p r a m  
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11 means disobeying orders from his superior. And what IS his ratio. 
nale? That this (international humanitanan law1 1s a superior law. 
That 1s the convoluted mess you get into, in my o p m a n  That IS 
what happens when you have a framework that says there 1s a law 
out there that bypasses the sovereigns, that bypasses the chain of 
command and goes straight to the soldier on the ground, separate 
and apart from the law of war or crimes against humanity This par. 
titular argument says that  the soldier on the ground has duty to 
mtematmnal humanitarian law. And I do not believe that this 1s the 
state of customary international law. So, with that in mind, that IS 
the footnote. 

Returning to Bosnia. Our view is that even where the Tribunal 
issues an order. it does not affect the soldier on the ground We think 
that the North Atlantic Council has to actually implement, if you 
will, or the member states,  implement any such order from the 
Tribunal. I am not making this sound like this is all "cut and d r i d  
and decided. This is my mew. The North Atlantic Council has a lot of 
decisions yet to make. Another basis for dealing with suspected war 
criminals in  Bosnia also may flow from the peace agreement itself 
Article 29 calls on all member states, including those warring par. 
ties m Bosnia, to enforce the orders of the Tribunal. They have these 
orders Of course, they have not enforced them yet I hope that the 
peace agreement will incorporate ~n it, as a matter of the parties 
signing one more time, their obligation to do this And once they do, 
It will be part  of the peace agreement. And what is the military 
there for? To enforce the peace agreement Therefore, tt may be that ,  
as a result of the peace agreement Itself, you can find military forces 
in Bosnia actually apprehending war cnminds.  Why? Because the 
parties may be vmlatmg the terms of the peace agreement And we 
are there to enforce compliance. And if they have agreed to turn 
them over, we may find ourselves in B situation where we need to 
help them comply with the peace agreement. So I do not want to dis- 
count the possibility that we will not be seeking them out under cer- 
tain circumstances 

The other ~ S S U ~  is, what is "under contral?" We are not going to 
control all of Bosnia We are going to control key towns, key check- 
points, avenues of separations, but by no means the entire state of 
Bosnia So there will be a lot of areas that are not under our control. 
Serbia. the Republic of Serbska, Bosnia-Serbs, will be a large piece 
of that. Most of our presence 1s going to be in the Federation area. 
Not on the other side So if Mladic wants to hole up ~n some moun- 
tain cabin somewhere, we are probably not going to go get him. That 
wi l l  not be part of the missmn-he will not be m that part of the 
area that we are deployed to. Even a 75.000-member force, deployed 
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over a n  area that  i a s t  1% extraordinar$? entraordinaiil? in ia l !  
Especially when jou ha\e  other mis3mns that facilitate a recure 
environment. whereh) the humanitarian peace can take place Free 
movement on the roads That sort of thing Thar does not leave a lot 
of people left And remember. the i5,OCO-member force includes a lot 
a i  support farces You do not h a w  that man? "trigger pullers" on the 
ground I t  i iauld take a lo t  of trigger pullers to actuall? go after 
Xlladic And I thinkbou all are familiar enough 
in Somalia when the United Nations wanted u 
Although It 1s very dimcult ta do, It can he done Everyone of rhese 
people could be delivered to The Hague w r h m  two weeks But it 
takes political w 1 1  to make 11 happen W e  cannot have a situarion 
like me had m Somalia where we lore eighteen people, and then sud- 
denly. turn tail and run If you do not have the ut11 to do it then ?ou 
should not be doing I I  m the first place. So I think that sort of ratio- 

With that ,  let me conclude When we do get our hands on one of 
the indicted war criminals. a lot of people are concerned about a h a t  
*odd :heir status be under international l aw That uould be dim- 
cult to determine. but I do not worry about it mjself I think that It 
1s a concern only if n e  intend to do something with them Bur right 
now we have got Articles 9 and 10 of the Tribunal Statute which 
state t ha t  the Tribunal basically has  primacy over any sovereign 
taking acrion I think you are all familiar with that So our obliga- 
tion 1s t o  get them to The Hague as quickly as possible 1 can easily 
see If w e  gor our hands on Mladic, we are talking hours, not days. 
until he touches down and i s  raken m t o  custody by the authorities in 

The Hague So I do not worry too much about his starus But you 
hear a lot of debare on that ,  such as what would we do with him7 
What would his exacr status be? The tougher Situation 1% what about 
t he  ones who are suspected war criminals. n o t  indicted h? the 
Tnbuna17 People come u p  to us, they report certain things Our 
p k m d  I think this E what the NATO mismon LS going to b+>s t o  
prevent w a r  crimes from happening, and that IS a pretty major thing 
to do And to report them If we discover evidence of It, we w111 t q  to 
presewe. protect, and report it. But we are not going to investigate 
It. The military force in Bosnia IS not going to be in the business a i  
routinely investigating war crimes. So If  people come u p  to us and 
say, 'This man right here, not three weeks ago. slaughtered X num- 
ber of people," and the slaughter is not ongoing, we mi11 report 11 
and, under certmn circumstances, even detain him, and would turn 
him over to civil authorities, I f  he has not been indicted. 

nale IS pre>a>1>ng so far 
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THE SIGNIFICANCE OF NUREMBERG 
FOR MODERN INTERNATIONAL LAW 

FRED L. MORRISOX** 

I. Introduction 

Nuremberg IE the  visible symbol of the t ransi t ion from a 
Westphalmn system of state sovereignty to an international system 
that  took place in the middle of this century In a sense, it repre- 
sents the foundation of modern thinking about international law, 
with an emphasis on the maintenance of peace and the responshii- 
ty of the state and its officers to international standards 

Although the city of Nuremberg LS only about 300 kilometers 
from Weeetphalia, and the actions at  Kuremberg occurred 300 years 
later, a vast difference exists. Just as the Peace of Westphalia was 
the defining event for international law for three centuries, thejudg- 
ment at Kuremberg 1% one of the formative events far the mterna- 
tional law of our day. It has transformed the legal and political basis 
far the exercise ofpublic authority m the modern world. Unabashed 
claims of national sovereignty, stimulated by the nation-state sys. 
tern recognized at  Westphalm, have been modified by universalist 
c lams  for peace, human rights, and limitations on the use of force 
articulated in the Nuremberg principles Jus t  ab Westphalia eon- 
firmed and codified changes that already had taken place, and stood 
as the precursor of others to come, Nuremberg confirmed and pro- 

'Paper presented 18 Yowmber 1995 during "Nuremberg and the Rule of Lau 
A Fifty-Yeear Verdict.' a Conference oa-sponsored by The Center for Fatiand Security 
La-. Uniiersitv of Yirmma, The Center 01 Law, Ethics and hairanal Serurrty, Duke 
Unlvernt) Sehaol of Law and The Center far Law and > l h t a r y  Operations, The 
Judge A d w a f e  Genersk School Umted States Arm) The Conference was held I" the 
Decker Auditorium. The Judge  Advocate General's School. United States Army, 
Charlattesvdle. Wmma.  Uovember 17-18, 1995 

'.Oppenheirner I M N  & Dannelly Professor of L s r  Umveraify of hlinnesota 
Law School A B  1961, Unwerslt) of Kansas B A ,  1968. Oxford Unwerslly, M A ,  
1968. Oxlord Unirera i t~  Ph D ,  1966, Princeton Uniiersity, M A . .  1965, Princeran 
Unlver~xt), J D , 1967. University of Chrcago Among hrb many acrampliihmenfi. 
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Infemarianal Caurr of Justice af the Section af Internatmnal Law and Practice of the 
American Bar Assocmtmn. 1988-89 The author weher to thank Cam1 Muffett. B eee. 
and-year student sf the Umvermt) of Minneiota Lau School. for his sisiatance in the 
pmparafmn of this p'ece 
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claimed changes that had been occurring during the preceding half 
century and stands as the precursor of those of the next penod. 1 
will focus on the broad scope of the changes introduced into the mod- 
ern international community, rather than on the specifics of crimi- 
nal responsibility 

Kuremberg IS, of COUI(SB, not only a city, it l e  a concept I t  
encompasses London land the Charter of the War Crimes Thbunal 
drafted there), Tokyo (and the principal Eastern Theater tnalrj .  San 
Francisco (and the drafting of the Charter], Lake Success (and the 
initial United Nations meetings), as well as the locations of the sub- 
sidiary trials of World Bar  11, and a host of other decisions and 
events that we accept as part  of our modern common learning about 
international law It was not a sudden and rash event Other inter- 
national agreements and understandings led to It-the var iou~  
Hague Conventions, the Covenant of the League of Nations, the 
Kellogg-Bnand Pact, the va~ious treaties of nonaggression m the 
interwar penod And others succeeded it-the Genocide Convention, 
the Universal Declaration of Human Rights, and other instmments 
of the modern era But the years 1946.46 were the critical point of 
change, and  the adoption of t he  Charter and the  judgment a t  
Nuremberg were the high points of that  change in the international 
order 

The significance of Nuremberg also can be measured by tons of 
paper and gallons of ink. A quick count, clearly not exhaustive. iden- 
tifies more than 1000 books and significant law review articles dis- 
cussing the Nuremberg and Tokyo Trials, and the eatablishment of 
effective legal norms prohibiting war crimes It can be measured by 
the changes in international norms and expectations that quickly 
followed Its decmons most closely the adoption of the Genocide 
Convention, but 8150 the Universal Declaration of Human Rights. 
and it& related Covenants and Con\.entions. 

As we discuss Nuremberg, we must concentrate on the actual 
charges in the indictment and judgment 1 There were three substan- 
tive counts, together with the all-encompassing "common plan or 

were: (1) crimes agamst peace ( ) . e . ,  wag- 
(2) war crimes, and ( 3 )  crimes against 

humanity. Nuremberg marks a paradigm shift on a t  l e a d  two of 
these Issues-from a Westphalian system of state sovereignty to an 
increasingly international set of community norma-and a substan- 
tial change on the third In the discussion that follows, each of these 
counts will be examined separately 
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I1 The World Before Nuremberg 

To understand the world before Suremberg, one must f lrst  
understand the world before Westphalia Before 1648. the Pope and 
Emperor had claimed spiritual and temporal authority to control the 
exerase of polltlcal power. Nelther of them had been completely suc- 
cessful, especdly for the preceding century, but both continued to 
have some aura of supremacy. After Westphalia, neither the Pope 
nor the Emperor, nor anybody else, had 'pnsdictian' '  over the local 
sovereign, however petty and mean that sovereign might be The 
world after Westphalm was a world of state sovereignty. Inter-  
national law accepted the permissibility of wars of colonial conquest, 
indeed, it accepted wars among the sel6styled " m v ~ l i z e d  states so 
long as the requisite formalities had been observed Rules limiting 
those uses of force were bmdmg only in so far 88 they had been 
accepted-and not yet repudiated-by m e  of the nation states. 

I will examine the law before Suremberg with respect to each 
of the substantive counts of the Indictment, hut I will take the 
count8 in a different order First. I will turn t o  the charge of crimes 

The customary international law had not prohibited wars ,  even 

I t  always lies within the power of a State to endeavor to 
ahtam redress far wrongs, or to gain political or  other 
advantages over another, not merely by the employment 
of force, but also by direct T ~ C O U T ~ ~  to war2 

agatnst peace 

wars of aggression. As Hyde w o t e  in 1922: 

Oppenheim had stated the same proposition two decades earlier: 

International law cannot object to States going to war. hut 
does oblige them to fallow certain basic mles of conduct 

As Clausewitz had noted a century earlier, W a r  1% nothing more 
than a continuation of political relations with the addition of other 
means "4 

The Covenant of the League of Nations did not in terms prohib- 
i t  war-it only provided temporary and procedural relief.5 The 
Kellogg-Bnand Pact prohibited war  a8 an instrument of national 
policy, but it was only a treaty. binding an its sirnetones. not a orin- 
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ciple of general!) applicable law Alrhaugh there 1\85 some contra- 
wrsy about whether these rules articulated newly emergmg general 
principles of law and there was a growing sentimenE among rnrerna- 
tinnal lawyers against 'unjust \ \ a d  or wars  of aggression. that sen- 
timent had n a  )et been fully absorbed into the body of knmrledge at 
the time of the Turrmberg proceedings 

The authors of the Nuremberg Charter-and the  judges at 
Su remherg  Itself-had t o  struggle to transform this s?stem of 
unlimited state sovereignty into one m which states were fundamen- 
tally restrained from using their physical power to assert their pohr- 
ical  superior i ty  without  violat ing the nu l lo  poena sine l e g e  

The second count LO be addressed 1s crimes against humanit) 
Here the customaty international lau vias even lesa cerrain ~n the 
years before the war International law only protected aliens Bgainst 
atrmLties at the hands of foreign governments In 1905, Oppenheim 

Owing to its personal supremacy over them, a state ma) 
treat its subjects according to its discretion 

pnncip1e 5 

U T O E  

Hyde, who wrote after World War I, concurred 

A state enjoys the right normally t o  accord such treatment 
as it may seem far I t s  own nationals within placer subject 
to It5 COntlDl f 

Hgde noted that  interference with this right of unlimited conrrol 
would impair rhe polirical independence of smtes. a view that res- 
onates in certain ant ihuman rights claims tada) John Bassett 
Moore expressed the i i e w  of the United States as follows 

There are cruelties and outrages of such a revolting 
nature that IS natural, laudable indeed, thar when they 
occur, they should meet with general condemnation But 
this duty to 'outraged humanity" should be left LO the 
action of mdiwduals, and to the expression of public opin- 
ion, for It 1s manifest that  if one government assumes the 
power to judge and censure the proceedings of another 
the intercourse of nations will soon became a wstem of 
crimination and recrimination hostile to friendly commu- 
n1canon 9 
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Indeed, a quick search of library catalogues revealed only four books 
published in the half century preceding Suremberg devoted to the 
issues of international human rights. 

International law provided little solace for citizens who were 
oppressed by them own government, at least if that government was 
one of the traditional Western powers. Protection depended on the 
calor of your passport. There are 8ome poignant stones about the 
Swiss government, for example, which intervened actively to protect 
Swiss Jews who were imprisoned in the concentration camps, but 
turned its back on German nationals to whom It owed no duty of 
protection.10 (The Nazis apparently regularly notified foreign eon- 
suls when foreign Jews were placed in concentration camps, because 
they understood such notification to be required by international 
law in the case of all aliens!ll They did not think, however, that  
international law had any relevance to their treatment of domestic 
Jews.) The Wallenberg story, and others like It, demonstrate the 
importance of nationality a6 a prerequisite for international protec- 
tion in this era-for Wallenberg's effort was to issue Swedish identi. 
ty papers to Hunganan Jews, a bureaucratic measure that provided 
immeasurable additional protection to them. 

Although there were instances of international protection of 
human rights, these were only undertaken against the margmal 
countries of Europe ( e .g ,  in the Balkans) or against African or Asian 
regimes (e .g ,  China and parts of India) where they were little more 
than a pretext for a colomal oceupatian.12 

The London Charter remforces this point. I t  limited prosem. 
tions of "crimes against humanity" to those "in execution of or in 
connection with any crime within the jurisdiction of the 'hhunal,"13 
thus cutting off indictment of many of the prewar atrocities.14 The 
limitation may very weli reflect the contemporary understanding of 
the iimited scope of international law in this fieid. 

The third count involved war crimes per se. The law of war 
crimes WBJ indeed better developed. I t  was baaed on the Hague 
Conventions, a highly detailed and complex set of regulations about 
the conduct of warfare, and the Geneva Convention. There was B 

-~WLRVER RINGS. DIE Scmv~n IM KRlm 339.40 119741 
->Id 
: B a s  e 8 ,  OPPENHEI\I. sup70 note 3,  5 137. at 166 !European mterventmn in the 

55, at 89 lprotrctim a i  rebglaus freedom m Y ~ C I ~ .  

lacharter af the International M ~ h i a l y  mbunsl, art NE) m 39 Ax J IYT L L 

"Control Council Lair humbrr 10. which governed the eubaequent pmeeedmgs, 

Balkans), HIDE, supra note 2, 
lirsd !sic1 countries euch a8 Chmal. 

257 (Supp. 1945) 

did not contain this hm1taiion. 
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long catalogue of prohibited acts, but most of rhese limiiatmns were  
seen as conventional They were not binding unless rhere was gener- 
al participation in the rest rmmns 

111 The World of Nuremberg 

One must remember the settmg of Nuremberg the collapse of 
the Third Reieh, the utter destruction of the \bar the horror of the 
Holocaust Nuremberg was selected as the site of the trials for sym- 
bolic reasons The pageantry and chauvinism of the Parleitage was 
to be replaced by the solemnity and internarionalism of a rrial 
Nurernberg thus symbolized the end of a notion of unlimited nation- 
al  sovereignty and the emergence of a new inrematianal  set  of 
norms binding. derplte the command of rhe n a t m a l  sovereign I t  
uas the clearest symbol of the paradigm shift Lhat was taking place 

The judges at Nuremberg were concerned that the proceedings 
be seen a i  the enforcement of legal norms, not simply a process of 
the victors punishmg the vanquished Thus the Suremberp decision 
deiotes much atrention to the nullern crimen sine lege argument 15 

The defendants argued that  the old legal system protected them 
against punishment, ~n argument t h a  had proven effectlie m the 
war  crimes trials held at  the  end of World War I Although chat 
argument may seem nonsensical to us today. ~t was not a trivial 
argument in its time At the parallel Tokyo Trials. which too often 
are ignored, the Indian judge, Justice Pal. accepted it and dissented 
from the convictions there 16 W e  need not reexamine that  claim 
todar But we should be cautious against assuming that what I S  true 
today has always been true The decision a t  Suremberg built a n  and 
confirmed the growing changes in international law but it repre. 
sented a rurning point for individual responsibility and for tnterna- 
tmnal law 

One element of the judgment deserves particular attention 
The rejection of the "supenor orders" defense 1% of necessity based a n  
the presumption of an applicable legal order outside of and beyond 
the nation state 17 This. in itself IS the most important sign of trans- 
formation of the paradlgm that  was b a n g  made. I t  was perhaps 
made easier by the collapse of the German s ta te ;  there w a s  no 
German court to claim a n  BXCIUSIYB competence to try accused 
German W B I  criminals But  the transformation nevertheless rook 

1953 
b i g l h o ,  B F R D  a !110 l I  
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place The Nuremberg ' hbuna l  was not simply an occupation court 
trying vmlatmns of local law, it was an  international body trying vio- 
lations of international norms 

I!' The World After Nuremberg 

The world after Nuremberg was v e v  d i f h e n t  from the u,orld 
before The decisions of 1945-46 erased any lingering doubts about 
the illegality of aggressive war. The decisions of the immediate post- 
war world created an international law of human nghts. 

O n  the question of the use of military forces ,  the Unlted 
Nations Charter articulated the principal limitations in Articles 1 
and 2 .  m providing that 

The Purposes of the United Nations are to  take e f k .  
tne collective measures for the prevention and remmal of 
threats to the peace, and for the suppression of acts of 
aggression or other breaches of the peace 1s 

411 members shall refrain in their international relations 
from the threat or use of force against the territorial 
Integrity or political independence of any state. or in any 
other manner inconsistent with the Purpose o f the  United 
Nations 

Chapter VI1 of the United Nations Charter provided. far the first 
time, mechamsms to implement that prohibition. The failure of the 
Charter mechanisms effectively to provide collective security for the 
first forty-five years did not detract from the development of appro- 
pnate international norms. The alternative mechanism of n d m d u a l  
and collective self-defense-provided by Article 51-filled the gap. 
The principle of the illegality of aggression was firmly established. 
Future military operations had to be justified as "enforcement mea- 
sure~'' or as "collectwe Eelf.defense."Aggressive crossing of frontiers 
w8s seen as B wolation of international norms that required an 
international response-in Korea in 1950 and in Kuwait m 1990. 

The notion of B I U S  cogens, a supreme mternatmnal law from 
which states cannot deviate, oripnates with this development 

I t  was ~n the sphere of crime8 against humanity, or-more ~ 0 5 1 -  

tively stated-human nghts,  that development was most rapid The 
protectm of human rights against the depredations of natmnal gov- 
ernments-Yen then own governments-became the facue of much 
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of the development of international law for the subsequent half ten. 
t u iy  From the  Genocide Conuentmn,20 through the Urnversa1 
Declaration of Human Rights,21 to the Covenants on C i v i l  and 
Political Rightsz2 and on Economic and Social Rights,23 and the 
Convention a n  the  Elimination of A l l  Forms  of Racial  
Discrimmatmn,24 and the various other antidiscrimination conren- 
tions. This explosion of international legal instruments protecting 
the rights of individuals without examination of their nationality 07 

their connection to another state formed a sharp break with the 
past What would have been unthinkable before 1939 became cam- 
monplace by 1965 

The consequence of these action8 reinforced the judgment of 
the Nuremberg Tnbunal. Lt made its application continuous, not 
sporadic, and based on specific texts, not based on implications of 
customary dactnne 

In the area of \\ar crimes, narrowly defined, there also has 
been a development of cleerer codifications and extension of the pro- 
tections The Geneva Canwnt ione  of 1949,25 extended by the  
Protocols of 19ii,26 expanded their protection ~n the light of modern 
warfare, and also extended it TO the modern forms ofconfllct that do 
not involve declared war between states. 

V The Modern Significance of Nuremberg 

One important contribution of Nuremberg 1s as a model for the 
current war crimes tribunals. Nuremberg 16 the modern font of 
authority for the impamtion of punishments far war crimes From it6 
decisions flow the notions of state and mdwidual respanslbility for 
international C I I ~ I E .  The two extant war crimes tribunals. as well 

I C i 8 D N T S  277115488 
‘1GeneralAesembly Resalurion Ill 217 ‘15461 

171. 6 I L 31 368 ‘19661 
3 6 1 L h l  360118661 
1 5 6 5  I L 41 362 1561; 
enrim far the Amelioration of the Condition ofthe Wounded and 

~iProfoeol Additional t o  t h e  Genera C o n r e n t m a  o i  August 12 1949, and 
Relating to  the Protection a i  Victimr of International Armed Conflicrs 16 I L 41 1351 
Protocol Addmonsl to  the Geneia Convenfronb ofAugust 12. 1549 and Relating m the 
Protection ofVichmi ofYan- ln te rna i iana :~med Conflicts 16 I L 11 1442 $15i: 
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as the praporals for the permanent tnbunal are part of its progeny 

But Nurernberg has a far greater significance. Like the founda- 
tion stones af a building, much of Its slgnlfiesnce IS concealed by the 
superstructure that has been built on I t  Yet the foundation IS essen- 
tial to the integrity of that superstructure They are the imposition 
af a true international responsibility a i  mdiwduals and states, which 
provides a change ~n the whole stmcture of internatlonal law 
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PROSECUTING WAR CRIMES' 

RUTH WEDGWOOD'" 

I am very happy to be here 88 a retired, if perhapa overripe, ex- 
federal prosecutor. I t  i s  a n  honor to be with people like Under- 
SecretaryGeneral Hans Carell and Judge George8 Abi.Saab, who 
wrote a wonderful concurience in the important October 1995 juris. 
dictional decision of the United Nations International Criminal 
Tribunal for the Former Yugoslama and with Colonel Dave Graham, 
who used to give wonderful legal advice to the Southern Command 
in Panama, and with Graham Blewitt, Deputy Prosecutor in The 
Hague I visited the Ad Hoe Tribunal last m m m m  and found I t  
striking that  the prosecution of war crimes had finally become a 
symbol of papular culture. The Yugoslav War Crimes Tribunal is sit- 
uated in  an old insurance building next to the Korth Sea Jazz 
Festival in Churchdlplem, where thousand8 of young people gather 
in the summer, a short distance from the Kurhaus and it8 seaside 
invitations. This site may symbolize Richard Goldstone and Nino 
Cassese's challenge of institution building, of making it up as they 
go along, as any good jazz  artist does, and a3 well their task of creat- 
ing a structured ~ssurance far past-Maastricht Europe, trying to set- 
tle the ethnic enmities of central Europe. a task that requires justice 
as much as prosperity. 

Let me draw on my past as a prosecutor to suggest a few of the 
problems war crimes courts will need to tackle in  the future ,  
whether constructed on an ad hoc or permanent basis. I will then 
look at  the normative changes that may follow from the Yugoslav 
civil war Yugoslavia 16 an intellectual and spiritual watershed for 

*Address delivered Snrember 18, 1995 dunng "Nuremberg and the Rule of 
Law x FiRpYear Verdict," B Conference eo-sponsored b) The Center for Nstional 
Security Law. Dnireraity of Vmginia, The Center of Law. Ethics snd Natrons1 
Security, Duke Cniversity School of Law. and The Center for Lau and Military 
Operarlon~, The Judge AdTacate General b School ,  Eni t ed  State. Army The 
Conference was held in the Decker Auditonurn, The Judge Advocate Generays Schml. 
United S t s t e s h m y  Charlottesiille, Virmnls, Narsmber 17-16 1995 
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Europe and the world, as was Nuremberg. If only by chance the 
fiftv-year mark 1s going to force us to re-examine many of our  
assumptions about how to regulate peace. 

The Tnbunal  for prosecution of war crimes in the  Former 
Yugoslavia has been ~n operation for more than two years Its devel- 
opment has been difficult. R e  are familiar with the intricate politics 
of the United h'ations Security Council that  delayed the selection of 
a prosecutor. Richard Goldstone was chosen in 1994, and has been a 
highly visible leader, together with President of the Tribunal 
Antonio Cassese But the challenges in creating this institution are 
manifold. 

One of the first problems LS the cultural divide an how you can- 
duct criminal cases. Two prosecutorid cultures have grown up quite 
separately. In Europe, in the post-Hnler trauma, there is a kind of 
delicacy about cnmmal c a ~ e ~  that  does not reside in the United 
States For example, proactwe Investigation, including the use of 
professional witnesses inserted into the scene where violations are 
occurring, IE less native to  European prosecutors, eo, too. the UEB of 
informants Europeans hesitate at techniques such as luring a sur- 
pect a e r m ~  state boundaries to capture him in a sting operation 
Karl Paschke, the new Inspector General a t  the United Nations. 
who ha i  been tasked to  guarantee the mtegnty of United Nation8 
programs. is facing the bame cultural d m d e  

On the other hand, the United States is more restnctire than 
Europe on the types of proof admitted at trial. Our judicial system 
has lese tolerance for hearsay and asks for mva uoce testimony. sup. 
posmg that seeing a witness in the act of testimony tells something 
that a wi t t en  text does not. The American Bill of Rights eonfranta- 
tmn clause guarantees a defendant's right to see and hear the wit- 
nes~es .  The privilege a g a r s t  self-mcnmmation and the mterroga- 
tian of defendants E anorher disputed area The United States per. 
mitS a defendant to refuse to testify and forbids drawing an adverse 
inference from his silence. Continental procedure b q n s  with ques- 
tions put to the defendant Even the ethics of witness preparation 
differ Amencan prosecutors extensively prepare witneeees for wsti- 
mony, checking their stories against other available proof, and coun- 
seling them what 13 admmjible and madmismble in front of a juri- 

Commonwealth and Continental prosecutors prefer spontaneity, 
questioning the reliabiht>- of prepared \\itnesses The Arsr task of an 
international criminal court is to gam consensus on a new m e -  
mapolitan criminal procedure that combines the views of Europe 
the United States, and the rest of the world. Aprocese of negotiation 
among rhe prosecutorid staff and with defense l a r y r s  and judges. 
as to what is acceptable ~n the courtmom, will take time to work 



19951 PROSECLTING WAR CRIMES 218 

itself out In debates on a permanent international criminal court, 
many countnes have been interested to see proposed rules of proce. 
dure and evidence, before they will agree to Its jurisdiction. 

An international criminal court must also develop lawyers 
familiar with the contrasting cultures of international law and crim- 
inal law. Criminal law has a weight af proof, an auoirdupou, that 
ewil litigators and law professors m e  not used t e a  specificity of 
proof, a working assumption that  not every cabe will be proved, that 
some criminals will and should go free. Criminal proof IS not 
Bayesian l o ~ c ,  It is not probability theory. It demands a quality of 
evidence that  sometimes reminds UB of the seventeenth century's 
idea of the "pointing finger of God"-when an eyewitmas actually 
points out a defendant, it  was taken as almost a supernatural act 
that  the person is able to remember and identify In criminal proof, 
there is no assumption, a t  least on the part of working prosecutors, 
that  t ruth and proof are coincident. Many t rue claims cannot be 
proven. International law is quite different m ethos. International 
lawyers are used t o  working in an open-jointed system, without a 
clear hierarchy of authority, filling lacunae with analogv and resem. 
blames, resting on inferences of consent, curing small imperfections 
of provenance or procedure. I t  is a cultural challenge for judges, 
prosecutors, and defense counsel to understand what it means to 
combine the fluidity and catholicity, the eclecticism of international 
law, with the weightiness of criminal proof. This conetmctive work 
and growth of a new legal culture will take time 

A third leg of the shake-down C N ~ S ~  is defining the sources of 
law. The October 1995 opinion of the Ad Hoc Tnbunal is Important, 
if only as a guide to the Security Council on how to draft the statute 
far a new tribunal if it  should do this again, and to the General 
Assembly as a guide for a permanent international criminal court 
The ravages of civil wars in the last ten yeara are transforming the 
law of war. Formerly, we assumed civil wars should be regulated by 
the nation state. Now most believe that  serious violations of decent 
conduct in  either civil or international armed conflict should be 
actionable by the international community. The Security Council 
has found that  eml wars can threaten international peace and seeu- 
rity. Civil wars gravely harm civilians. Civil wars muster combat. 
ants who lack a professional military ethos, and their passionate 
hatreds can yield atrocious war crimes. The structure of the 1949 
Geneva Conventions provided umversal jurisdiction and common 
enforcement for grave breaches of the laws of war in international 
conflicts. But Geneva's humanitarian standard far noninternatianal 
conflicts in "common article 3" of the four conventions of 1949 did 
not provide for universal jurisdiction for serious violations, and the 
Second Geneva Protocol of 1917 was also limited to national enforce- 
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ment The Important inmiat ion of the Security Council's creation of 
the International Criminal Tribunal far the Former Yugoslawa v a s  
to demand an mternatianal reaponre. even I f  the conflict IS to be con- 
sidered B c > \ d  war The Ocrober 1995 opinion of the Ad Hoc Tribunal 
takes a relatively conservntiie i i e u  of the Tribunal's jurisdictional 
scope, concluding that Its "graie breachdpr i ed ic t i  
international conflict 1 This IS narroser  than necei 
+ne can  read the Security Council iesolutmn as gn 
jurisdiction over the t g e  of criminnl oCf counred as B grave breach 
in international ua r ,  regardless of the internal or international 
nature of the Yugoslav war, espec~ally since the later Statute for the 
Rwanda Tribunal makes plain that mternational prosecution of sen. 
ous violations of the Ian of armed conflict in a C L V ~  war 1s fully can. 
sistent with principles of subsidiarity and sovereignty One should 
not ask the customary law of armed conflict to undertake all the 
work inhere the archi tecture  of t reaty-based law, 1s avai lable  
Geneva has been central to thought in the postwar development of 
humanitarian law. and its jurisdictional extension by the Security 
Council should not deprire it of pride of place A careful essessment 
of how to provide a sturdy international architecture for prasecu. 
tmns of serious violatmns of the lau of armed conflict-bath in civil 
za rs  and mternational nara-while respecting the place of national 
prosecutions must precede the drafting of a Statute for a permanent 
court or any future od hoc court. so that the tribunal can draw on a 
full complement of norms 

A fourth difficult, in combining disparate cultures is the ISSUB 
of prasecutonal dmret ion and targeting In the United States. we 
are familiar u i th  the concept that common la%, prmecutms must 
choose then  cases, make targeting decisions that  are strategic to 
maximize general deterrence, often striking deals. letting some peo- 
ple go free to ConYLCt other people This process depends on the 
i n t e p t y  of the prosecutor In h e r l e a n  debate. ever since Kenneth 
Culp Dams wrote his fine book Dmietronary Justice, there has been 
intereet in uays of regularizing prosecutorid decisions. guarding 
mtegilty and f a m e s s  ~n a deeply discretionary decman-making 
process, by articulating some of I t 8  principles and prescriptions 
Continental justice, on the other hand. has maintained a model of 
full prosecution. the norm that  available proof must always be acted 
an.  To Americans. this model may ignore the prosecutor's role in 
developing proof. It may be better to make mstmmental loec open 
and transparent EO It can be critiqued In any exent, international 

.Proreautor,  D&ka Tadic Decision on the Deience \lallon for  lnterloculor? 
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war crimes prosecutions will require a careful and justified selection 
of targets. Full prosecution is constrained by the difficulty of the 
cases, the limit a i  resources, and the wide scale of wolstmna, even 
where the heinousness of the offenses make8 it difficult to conceive 
of curtailing any charges 

Fifth, LS the challenge of money and budget, not ordinarily a 
prosecutor or judge's concern Richard Goldstone and Nmo Cassese 
made the rounds in the United Nations, learning what it means to 
live multilaterally. It requires learning the sensitivities of the 
Security Council and General Assembly, including the important 
place af the ACABQ, the advisory committee an administrative and 
budget questions, a 1ow.profile body wielding great power in United 
Nations budget allocations. It requires learning how to court mem. 
her countries, and learning the hazards of dependence on pnvate 
donors, a senous problem far an  international court that must main- 
ta in  the fact and appearance of independence. Getting enough 
money to put basic facilities up and running has been half the 
drama and saga of the Ad Hoc Tribunal. At one moment it appeared 
the Tribunal might lack enough money for field investigations in the 
Former Yugoslavia It needs a much more Jtmctured allocation of 
monies to defense counsel and defense investigators, seeing them as 
fully part of the architecture of the court as is the prosecutor. The 
court has w e n  lacked a law library and adequate phone system. We 
should not force prosecutors and judges to divert time and energy to 
budget politics and passing the hat lnstitutionaliratmn of a perma. 
nent war crimes court may allow the  professional tasks  of law 
enforcement to be better insulated from United Nations budgetary 
politics. 

Two final problems of ~nstitutional development are the  deli- 
cate matters of witnes8 protection and obtaining intelligence Infor- 
mation. In  LtS August 1995 procedural decision, the Ad Hoc Tnbunal 
said that  It would permit anonymity and confidentiality for some 
witnesses at trial, shielding their identities even from the defen- 
dant, while admitting the evidence, because the court has no wit- 
ness protection program to guarantee the safety of witnesses 
involved in its process.2 This challenges due process if one pushes it 
too far, it is not going to be a long-term acceptable argument to limit 
the confrontation between defendant and witness, or even to lemen 
the didactic quality of the trials. by allowing anonymous witnesses If 
one could have accommodated the wltnesses'need for safety by hav. 
ing a developed witness relocation program. There is nothing that 
prevents the United Nations from setting up a witness program. To 

*Pro~ccu tm Y D d k o  T a d x  Decision on Lhe P r o ~ ~ u l a r s  Morion-Protectwe 
hlearvres for \ #cums  and Nitnesses. Case 60 IT.94-I-T (10Aug 19951 
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be eure, witness protection IS a new institution in Europe. In  the 
late 1980s w e  had a distinguished prosecutor from Italy come to Yale 
to inquire how one would go about setting up a protection program. 
It 1s harder in a s m a l l  country where there is nowhere to hide 
Europe lacks the equivalent of Kansas, the anonymity of midconti- 
nent. It 1s hard to hide in Ljubljana, or Rome, or Florence But Inter. 
national tribunals must take 8enously the idea that if  you are gomg 
to put lives mjeopardy. there is an institutional obligation to secure 
wtnesb safety while maintaining due process for the defendant 

Similarly, intelligence requires institunanal growth by national 
and international agencies Judge Goldstone has learned about the 
reticence of the American intelligence community and the reluctance 
to share intelligence Intercepts, electromc or human The United 
States has learned to handle intelligence information in the trial 
process with some seneitwnty through the Classified Information 
Procedures which we drafted in the late 1970s. Similar proce- 
dures  can be used internationally-for example, giving advance 
notice of an? intelligence information that  might be used at trial, 
substituting generic descriptions for specific information and setting 
advance limits to the scape of examination. Institutionally. the les. 
son of the United Katian's Special Commission on Iraq, m n  b? the 
talented Swedish diplomat Rolf Ekeus, 1s that  If the players get to 
know each other over a penod of time, and intelligence operatives 
came to understand the prosecutor's depth a i  character, there can be 
effective international sharing of intelligence mtercepts. This will be 
crucial for many cases. The demands of criminal proof are not 
always eatisfied by a seasoned inference. One needs apecific proof 
And it is there that the intelligence intercepts can be truly crucml 
m developing leads and witnesses, and even as direct proof at trial 

I want to talk about B few other things that  lie outside the 
courtroom The first IS how to make war crimes investigation. more 
effective One of the great heroes of American prosecutors 1s Henr). 
Stimson At sanour stages of his career, Stimsan served as United 
States Attorney for the Southern Dmtnct of New York, which is the 
Manhattan District in which the United Xiations 1s situated, and as 
Secretary of War He took a battlefield approach t o  his criminal 
cases He 1s famous among Americans for his "shirt sleeves" ideal. 4 
prosecutor ought not merely to be a barrister, Crown Counsel. silk 
scarf and best bib and tucker, wig and gown. The prosecutor a h  
belongs in the field. directing investigations, almost B cop, involved 
both before and after the criminal case 1s officially put on in the 
courtroom, with ethical responsibilities that extend before and after 
The prosecutor's role in the courtroom 1s only part of his campass, he 
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1s also obliged to assure that the case IS properlq developed from the 
time of the offense onward, and to look carefully a t  strategies of 
deterrence 

In addressing war crimes, prosecutors should put themselves 
to the Same field test of efiicacy For example, why are we limited to 
re t rospect ive historical proof7 I n  the conflict of the Former  
Yugoslavia, the War Crimes Tribunal was up and running in the  
middle of the conflict. A care hope is that one can impress the corn. 
batants  with the teeth ~n humanitarian law, through courtroom 
sanctions. and even by multilateral re tomon,  multilateral retalia- 
tion One key to effective sanctions is to gather proof on the ground 
as erents unfold 

We could deploy "white hatted" investigative peacekeepers, 
United Nations afiicers specially assigned to momtor law of war "io. 
lations, to gather evidence and report. Humanitanan observers 
could be deployed with ordinary peacekeeping forces or even m bat. 
tlefield situations, where there LS no ordinary peacekeeping force. 
Professional witnesses are hard to intimidate. Unlike C I Y L I I S ~ S ,  they 
will not have to return to the neighborhood of the violator Specially 
designated judge advocate general officers could accompany each 
peacekeeping expedition, to observe both sides and place first priori- 
ty on the preservation of evidence. In Bosnia, some of the  early 
UNPROFOR troops tried to gather ewdence of war crimes, but ulti- 
mately when it came to balancing their several missions. USPRO- 
FOR personnel felt the need to put war crimes reportage aside and 
place first priority on military tasks. In Srebrenica, some of the 
United Nations troops disposed of B wdeotape of the Serb bombard- 
ments, far fear of retaliation if they were overrun It is important to 
place high pnanty on the collection and preservation of evidence 

The second question of efficacy concerns arrest policy. A lay 
observer may ask why one bathers to present evidence in court if no 
one is in custody. President Cassese devised B procedure for confirm- 
ing indictments, where a warrant of arrest has not been executed, to 
allow the world to hear live testimony, But why a forensic setting7 
Why not just have B truth commission, which is B lot cheaper? " n y  
have an intricate formal procedure in The Hagve at  considerable 
expense--$30 million a year-which cannot be prowded for many 
wars To justify this cost, the court ultimately has to be effective. 
and it 1s going to requm live bodies and defendants I think in this 
case, Colin Powell's advice in Haiti that we should get the troops on 
the ground first and discuss the fine paints later. may be good 
advice. We should not try to sketch these things out too carefully in 
advance Nonetheless, it  1s impmtant to execute arrest warrants 
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uhere  u e  possibly c a n  In Al~arer-Machain, '  rhe Umted States  
extraterritorially arrested or abducted a defendant for a wry serious 

drug and murder offense In the Lockerbie-Libyan case. the Umted 
States and United Kingdom persuaded the Security Council that  
there was an enforceable duty to extradite on the part of Ljb?a, and 
the Counci l  employed economic sanct ions to force the point 5 

Ultmately, the Security Council may feel the need to consider direct 
execution of international arrest ua r imts ,  i f  that IS needed to make 
the tribunal effective There would be nothing sadder than fifty-one 
indictments returned and defied It I S  facetious to suppose defen- 
dants will turn up in Geneva far heart treatment There should not 
be pockets of asylum in the Balkans or elsewhere for people under 
international war m m e s  indictment 

The question of a duty to rescue 1s well beyond the Tribunals 
immediate competence, but If we are speakmg of mechanisms for 
i n t e rna t iona l  h u m a n i t a r i a n  law, i t  i s  essent ia l  T h e  fall of 
Srebrenica and the Serb execution of Muslim prisoners was a point. 
ed test of the integrity of United Nations  assurance^ that civilians 
m i l l  be  protected The peacekeepers in Srebrenica surrendered to the 
adiancing Bosnian Serbs. and reportedly a high national military 
official telephoned the United Piations Special Representative to 
demand that air strtkes against the Serbs not be carried out. for fear 
it might jeopardize the peacekeepers' l ives Perhaps air strikes 
would have been futile or even counter-productive m protecting CIWI- 
)an lives But the immediate demand was to hold back air  stnkea 
because the strikes would endanger peacekeepers Here the United 
Sat ions faces a hard moral question Can NATO or the United 
Sations properly prefer soldiers'lives to many more l i ves  of innocent 
~ivilians' The non-Yugoslav protagonists ~n the Srebrenica debacle 
each have B reasonable claim that others were a t  fault An adequate 
number of peacekeepers was not provided, and the Security Council 
ignored the military advice urgently proferred by the Secretary- 
General4emonstratmg the minimum number of troops needed-in 
voting the on@nal  safe areas resolution. NATO did not use force to 
maintain open access to Srebrenica, and the few unsupplied, unrest. 
e d  United Nat ions troops could not have repelled the  Serbs 
Yonetheless .  t r ad i t i ona l  peacekeeping did not serve well  a t  
Srebrenica Traditional peacekeeping LS seen, at Lts most attractive. 
as a Nardlc minimalism, part of the ethos ofnonvmlence At Its least 
attractwe, it can be seen as B preference for peacekeepers'llves mer  
civilian 11v.e~ United Xiations insiders are frank to say that rroop- 
donating countries make clear that they refuse to take casualties. 
and that operatma1 phone ea116 are frequently made from foreign 
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offices deeiining to allow hazardous use of troops In a klnd of 
instrumental l o c c ,  the  United Nations accepts this, argumg that 
'Vie need peacekeepers for a ramy day and we must not offend the 
donating countries today: therefore, we will not do anything that 
would put their lives directly ~n hacard."One has not heard the last 
of Srebremca. The safe areas were the ramy day for which force was 
deployed The failure to defend civilians drained the United Natmns 
and even NATO ofcredibility. 

War crimes cases must also be judged by the Hippocratic d i e  
tum of doing no harm. In the course of conducting war m m e s  prose. 
CutionS, we must not tolerate new delictual acts In the Demjanjuk 
case, the Israeli Supreme Court decided that the defendant must be 
freed, despite eyewitness testimony; exculpatory evidence had not 
been disclosed in the extradition, and the Israeli Supreme Court had 
scruples about the reliability of the proof In Rwanda, the United 
Nations Ad Hoc Tribunal has taken jurmdiction over the war crimes 
trials of the Hutu leadership, but has left thousands of other sus- 
pects to the pnsdictmn of the Rwanda national government The 
Tutsi war crimes program has created a new humamtanan m e r -  
gency. A recent repart of the International Committee of the Red 
Cross disclosed that  Hutu suspects have been subjected to lethal 
conditions of confinement, 51,000 prisoners are forced into jails 
designed for 12,000 The mortality rate IS five percent every fifteen 
months, far beyond any ordinary figure 6 This i s  unacceptable for an 
enterpr ise  whose purpose i s  the  enforcement of humanitar ian 
norm8 The United Nations has taken steps to tly to ameliorate the 
conditions. building prison camps and u r ~ n g  the Tutsi government 
to allow prisoners to be transferred to the new sites The reluctance 
of the T u t s  government to allow relief of the conditions is B chasten. 
mg reminder that war crimes prosecutions can be morally fallible It 
would be the highest ~ r o n y  If the guest to punish war crimes 
becomes the excuse for turning a blind eye to violations of bare m m .  
mum conditions of confinement 

The conflicts ~n Rwanda and Yugoslavia pose longterm chal. 
ienges to our political theoly, as well as challenges m institution 
building Once the trials are over and done, we may have to rethink 
the use of force in civil conflicts. Severe casualties to civilians are 
the accompaniment to modern war and civd wars ere as bloody 86 

international wars The United Nations recently pubhshed statistics 
that ninety percent of casualties in modern war are civilians, com- 
oared to fourteen oercent in  World War 1.7 The restrictions currently 
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~ l se l f  To permit a forcible humamtarinn rerponze. Chapter \?I has 
been read with new realism. recognmng C~YII wars as a threat to 
peace and sccunt)  Perhaps A r t ~ c l e  2131 and 2 : 4 )  of the  Unlred 
S a t i o n s  Charter  should SIX be read to restrict ~ 1 ~ 1 1  w a r  and  
intraswte u a r  m t h e  firat inst 
state war It E a problem for 
rebel. It E a problem for a legal 
the state 1% its righL to use force in governing Nonetheless. I think 
that m time ue ma) recognize at leaat a duty of resort to ~nierna-  
tmnal mediator) remedies before using large-scale extended farce ~n 
the resolution of civil conflicts, or even a duty of binding arbirrarion 
Mare modestlj the Security Council may want to assert the campe- 
tence to impose B mandatary cease fire on belligerent parties in a 
c ~ b d  war Does the international community lack all right to call a 
halt t o  conflict i f  orher methods of dispute resolution are availablen 
If the parties in Bosnia  never came to agreement. would one be 
obliged to allox the war t o  continue for another twenty )earsg Even 
humanitar ian aid E imperilled by extended conflict. because of 
donor fatigue I f u e  want  TO limit the hazards that go wlrh any war 
we need to understand that the ordinary fighting of a c iwl  war caus- 
es wdeapread c~vi l ian harm Possible limitation on the use al  armed 
force as a wa) of resolnng civil conflicts 1s one challenge 

The conflict ~n Yugoslav~a also poses a challenge to European 
political theory by impeaching the legitimacy o f j u s  mngumas-  
defining citizenship by blood descent. Ethnically based citizenship 
he6 a t  the heart of constitutional t h e q  in a good many European 
states After the nettojoge of the Yugoslav nar .  j u s  sangumis 15 

revealed in its least pleasing aspect There 1% a deep link betueen 
Slobodan M i l o s e \ i c ' s  ethnic nationaliwn and the tactics of ethnic 
cleansing. Serbia's crudities reveal the link between ethnically based 
territorial claims and the violation ofjiis in bello Many of Europe's 
decisions have centered on ethnic citizenship such as the German 
constitutional court challenge that guest workers could not be per- 
mmed to vote m local elections because German democracy entails a 
uolk, the wil l  of the German people 8 These seem even more prob- 
lematic alter Yugoslavia's ethnic auto-da-fe. 

And finally for Americans. the challenge w l l  be to understand 
that minority rights and reglonal autonomy do not answer every 
desire o f  nationalities. at least in Europe The desire to occupy pub- 



19951 PROSECUTIA'G IVAR CRIMES 227 

I i c  space and gain a historical destiny, the deep links between CUI-  
t u r d  growth and political ambition. make minority Statu8 an msuf- 
f u e n t  anod>ne for many peoples who have felt thernseiws to be 
denied a part m history How one addresses this 1s B much more 
puzzling question American assimilationism. the melting pot w e  
have l i red with s o  contentedly here,  IS not necessarily going to 
answer European political structure Even while the war impeaches 

j u s  sanguinis as a theory of cmrenship, pluralism 1s ~n for some 
tough sledding because of the lusts that the Yugoslav conflict has 
reached and recognized 

The general mood in the United Nations is that peacekeeping 
is due far retrenchment. The United Nations will turn to coalitmns 
of the willing, to ad hoc mul t i i a t e ra lmn  This leaves a peculiar 
American responsibility for doing what we can to enforce humani- 
tarian law, within the limits afaur other needs and mmmns It may 
be that we cannot act in all cases But in the final analysis, the only 
instrument available for effectwe enforcement of humanitarian law 
1s countries willing to take up the burden 
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ROLE OF THE ARMED FORCES IN THE 
PROTECTION AND PROMOTION OF 

HUMAN RIGHTS* 

GESERAL BARRY R. MCCAFFREY*' 

I Introduction 

It 1s a pleasure to be with you today I thank you for the invite- 
t m  to speak and to those that have been involved with boch the 
University of Virginia Law School and Duke in putting together this 
conference I was delighted to be asked to speak and join your efforts 
and review what has  been accomplished I w d l  address how the 
United States Armed Forces can be supporters of human rights and 
how we have integrated human rights in all our programs and exel- 
C L B ~ E  I d m  will discuss the United States Southern Command's 
commitment to the preservation of human rights. 

I1 Modern Sources of Human Rights 

You can find in common law, in the United Katmns General 

'General McCaffrey presented the fallowng on 18 h'member 1555 during 
'Nuiemberg and the Rule of Law A Filty-%oar Verdirt," a Canlerence ra-sponsored by 
The Center for Narional Security La-. Univeroity of Yirgnia The Cenrer of La% 
Ethics and National Security, Duke Univeriily School 01 Law, and The Center for 
La- and >lllitary Operations. The Judge Advacate General's School Cnlted States 
Army The Conference was held in the Decker iud i fa r ium.  The Judge  Advocate 
Generala School United Stsfea Army Charloltesi>lle. \r~rglnia,  Sorember 17-16 
1598 

"General, United S t m s  Army, Commander-hn-chief, Unilid States Southern 
Command Commander-in-chiei, United States Southern Command since Febmari 
1554. Director ai Strategc Plans and Policy Joint Stsil from May 1953 to Febmar, 
1594. Asr~rtanf to  the Chairman or the J o i n t  Chiefs or Stan lram June 1592 ta  Ma) 
1553 mmmanded the  24th Inrantry D w m n  lhlechanried! 1990-92 Deployed the 
Diwrion to  Saudi h a h a  in Augvbt 1941 and led it on combsf oprarlonn during Desert 

aneludes the . w a r  Advanced Course iDiarmpiahed Gmduarel, the h y  Command 
and General Staff College (Honor Gisduarel. and the i r m y  War College PialerJionsl 
irhaaling includes Harvard Unluerrity. Xational Security Program Narional Defense 
Unirerriry General Officer Course. Western Behavioral Sciences Ins t i t u t e .  
Management and Strstegc Studies. and Defense L a n w ~ g e  I n s l l l u l ~ \ i e m a m e r e  
(Honor Graduate) Precious ~ r r l m m e n f r  include W e s t  Paint. teac 
Goiernmenf, Narionel Seeurity SLudres, and Campararive Palifici (19 
United Stater Military Representative 0 the N4TO Mlli lari Committee 11586-651. 
Director for S t m t e a ,  Plans. Policy, and J a m  Afiairs at  Headquanen. Dipanmeni of 
fheXrmy (1569.503 
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Assembly's declaration of 1948, and the Organization of American 
i O A S i  Charter, clear statements of the rights of men and i \omen 
The American States haiejmntly reaffirmed and have subscribed LO 

a set of principles This LS a policy for a11 Americans-narrh. ccnrral 
and south. It forms a spiritual bond, I would suggest, among those of 
us 111 this hemisphere 

111 Modern Sources of Human Rights: The 04s Charter and 
Human Rights 

The.4mencan States reaf i rm the followmgprinciples 

Social justice and social securitj ore boses oflosting peace 

The American States proclaim the fundamental rights of 
the indii~idual without distinction as to race, nationalili. 
creed. or sex 

Each State has the right to develop Lts cultural. politzmi. 
econoniic l i f e  freely and notarally in this free deie lop 
ment,  the State shall respect the rights of the m i r u t d u a l  
and the principles ofuni~ersal  moralit3 

Our politiciil leadership and our peoples have agreed that  
social and political justice IS essentially the basis for a lasting peace 
\\e a lso  have agreed tha t  our  people have Certain fundamental 
rights We know that these rights do not come from U S  who have 
guns and they do not come From the political leadership They come 
from the nature of man And I think that all of us recognize this and 
that this recognition forms the basis for the declarationa of the OAS 
on fundamental individual rights 

n' Human Rlghts and Democracy 

President Clinton, one of the most educated and intelligent of 
OUT heads of states certainly In this century, 1s a person whose YSI- 
ues are farmed by absolute respect for the indilidual These are h>s 
views on human rights 

Democrat) IS rooted in compromise, not conquest I t  
reuards tolerance, not hatred Democracies rarely wage 
irar on one another. They make reliable partners in trade. 
~n diplomacy. and in the stewardship of our global mii- 
ronment  And democracies, with the rule of l a w  and 
respect for political. religious, and cultural minoiitles are 
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more responsive to their own people and to the protection 
of human rights 

He expressed these ideas on 27 September 1993 in an  address 
to the United Narions General Assembly. This war a fundamentally 
important thing for him to do. to express our society's values. His 
message w a s  "thls 1% our motivation, this 1s what we stand for'' It 
seema to me that this 1s B fundamental aspect of any discussion of 
human rights Democracies, because of the consensual nature of 
their po l i t i~a l  and civil societies, are fundamentally respectful of 
human rights 

Let me share another very useful quote with you One made by 
our Ass i s t an t  Sec re t a ry  of S t a t e  far H u m a n  Rights and  
Humanitarian M a r s ,  Yr John Shattuck It has helped clarify my 
own thinking and LS as follows 

Human rights, democracy and the rule of law are not the 
Same But they are complementary and mutually remforc- 
mg Fundamental rights are best guaranteed by basic 
institutions of democracy a free press, an independent 
judiciary, a vibrant civil society, freely contested. trans. 
parent and meamngful elections Democracy-the rule of, 
by and for the p e a p l t i s  only possible in a political and 
social order that fully respects the rights of each and 
every man,  uaman ,  and child ~n society Governments 
that  do not respect the r u l e  of IBW are by definition law- 
less 

The paint Mr. Shattuck makes, the one that is probably mast 
useful to all of us here, 1s that  there is a linkage between this sub- 
jeer of human rights, this principle of the rule of law, and the funda- 
mental values of democracy 

And finally. I will offer you Sun Tzu's thoughts a n  what laws 
mean to the commander. F V h t  would any sort of presentation be 
like without at least one appeal to a noted military philosopher? 

In The Art of War, Sun Tzu made the following observations 
regarding the commander 

Lawe are regulations and mstitutions. Those who excel in 
='ar first cultivate their g u n  humanity and justice and 
maintain their laws and mstitutmn. 

The commander stands for the rirtues of wisdom, smcerity, 
benevolence, courage. and stmtness.  

I think that as you go through the uritings of each significant 
military thinker-twentieth century or  earlier. expressed in one 
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farm or  another-you wil l  rind Sun Tzu's thoughts a n  a comman- 
der E responsibilities You udl recognize the idea that a commander's 
actions are a reflection of his ~ a l u e s  Thw idea may be expressed I" 

dlfferent \,lay* However, there 1s I think B universd recognition that 
a r m m  and their leaders must subscribe to some higher moral code 

V. Facing the Past 

One of the problems that we must deal with as commanders IS 
the legacy of our pre\mua actions There 1s a history to each of our 
military forces. Some of I t  E painful. none of It will go away A peo- 
ple, a state. a n  army that  cannot face up to its own past cannot 
learn from It Inevitably. the past will block progiess to the future 
until It 1s dealt with. It Seems to me that until each nation's military 
leadership and the institution itself faces up to that history, they 
cannot  m o r e  ahead That's j u s t  what  the United States  Armed 
Forces have tried to do 

The most useful insights we in the United StatesiLmed Forces 
have learned about human rights occurred as a Tesult of stud,mg 
our past. V'e have our ou,n history of problems with human rlghts 
abuses Many of them occurred during the small wars we fought a n  
our frontier during the nineteenth century against Indian tribes, the 
Sand Creek massacre comes to mind Some of these tragedies are 
more modern The t ruth I S .  we have had incidents of human righrs 
vmlations in e v e n  war that we have fought After all. we are dealing 
with imperfect people and theu leaders 

The mast notorious incident m recent United States history 1% 

the M y  La) massacre ITe have learned much from studying that  
incident Studying i r  was painful. but the Peers Report and the 
many other investigative uorkn that analyzed the root causes have 
helped us to better protect and promote human rights I will talk 
more of lessons learned from that Incident, and how it has affected 
generations of omeera 

YI Wmmng the War and Lasing the Peace 

A Establishing a Proper Command Climate-Tuo Opposites from 
Amencon Milrtary Hmtor, 
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>%'e ore not 0nl.v fighting hostile armies, but o hoslilepeo- 
pie, and must make old and Joung.  i t c h  and poor feel !he 
hard hand of war, (IS weli as their organized armies. 

I f  the iciLiiians in the South] raise a hoiL1 against my 
barbarit) and eriielt> I will answer thar war is and 
not popularity seeking if ! h q  want peace, t h q  and their 
relettoes must stop the uar  

--General Mlliam T Sherman 

KO greater disgrace can befall the army and through i! o u r  
whole people, than the perpetration of barbarous outrnges 
upon the Lnnocent and defenseless. Suck proceedings not 
only dugrace  the  perpelrotors and  oil connected w i th  
them, but ore subceisiue of the dmrpirne and e f f i c i e n q  of 
the army, ond destructive of the ends ofour  mowmen! 

-General Robert E. Lee 

I also would like to briefly dlrcuss what we have learned from 
the conduct of Generals Robert E Lee and William T. Sherman dur- 
ing our Civii War In American military history, there could not be B 

more clear-cut contrast ~n the treatment of noncombatants than that 
posed by the attitudes of these two military commanders. I would 
suggest that General Sherman undoubtedly waged devastating war 
on the South, ruthlessly , much as the Germans did almost a cen- 
tury later during Russia in World War 11. Of cour5e, he also won. 
But was his approach, making the 'old and young, nch and poor. feel 
the hard hand of war, as well as their organized armies" the most 
effective course of action? We all need to think about this question. 

Today, nearly 130 years later, General Lee is still revered as a 
man of integrity and principle But he lost Why then would we 
argue that his lessons are the ones that  should hold value for us 
today as we study our own problems? Let me attempt to answer this 
question Winning B war is a reasonably easy proposition It involves 
energy, courage, violence, and organization. Winning the oeace. how- 
ever, is far more difficuit. 

General Sherman's actions, his barbarity and cruelty. created a 
hundred years of bitterness in the American South; some aspects of 
which endure today. General Lee on the other hand, consistently 
espoused d u e s  t ha t  were not and are not a military weakness. 
Those values m e  a source of consistent s t r engh  because the> pre- 
dude an army depleting Its strength on wanton acts of destruction 
and do not create a requirement to defend gains because of enduring 
hostility from the civilian papulation Therefore. 1 u,ould suggest 
that by examining our o h n  past, these are the types of lessons that 
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we should learn and the values that ue should appreciate 

B h'hen Is an Operational Cornrnander Liable' 

I w ~ l l  not go into this mea m too much detail because it really 
IS a legal sublect, but there are two baslc standards to which m e r !  
commander needs to adhere The first E the Medina Standard. the 
second E the Yamashita Srandard 

The Medina Standard-If he or  she ordered the crime 
committed or  ''hnro' that 0 crime ulas about to be commit- 
t ed .  had poker to preLent i t .  and failed to e x e i c i ~ e  that 

The Yamashila Standard-If he "should have knosn"  of 
the war crimes and did nothing to stop them (Applies 
only when the U-BT crimes are associated with a wide. 
spread pattern of abuse mer a prolonged penad of time 
In such a scenario, the commander is presumed to ha\e  
knou,ledge o f  the crime or co have abandoned his or her 
commandr 

The farmer uas  adapted as a result of My La1 and Captain 
.\ledma's failures. He allowed dome 300 Vietnamese c1~111ans LO be 
murdered at 41) La, This standard IS the one to which w e  now hold 
our own military leaders That 15, If ,  for example, B captain. colonel 
or general knows of a human rights violation or r a r  m m e  and 
takes no action, then he or she w i l l  be held cnmmall? liable 

The  la t ter .  t he  Yamashita S tanda rd ,  was named for  t he  
Japanese general who was tried af ter  World War I I  and found 
responsible for the atrocities committed by the troops serving under 
him as commander m the Philippines The court concluded that he 
failed t o  c o n r r d  his forces, in iilanila m particular. and alloaed h e  
forces to ravage the c i i i l  papulation. GeneralY~mashi ta  w a s  execur- 
ed for his role in  these widespread atrorities 

poiier,, 

bll Contributing Causes to Human Rights Abuses 

The United S ra t eahmed  Forces habe learned rhrough study of 
our own histor?.. We have learned that  there E an assortment of 
inst i tut ional  problems tha t  contribure to human rights abuse? 
!%%en ue see any of these occurring. w e  aught to recognne that the 
l~kelihood of a human rights abuse incident haslust  increased Some 
of the mstituuonal problems encountered are as fo l laa?  

.Paor Leadershp 
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*Poorly trained or ~ll.disciplmed troops 

.Unclear orders or missions 

.Tendency to dehumanize the enemy 

*High frustration level among troops 

.Poor understanding of the complexities af unconventional war 

.High casualties 

Perhaps ue could.discuss some of the key lessons we have 
learned from our own mistakes. We should begin by emphasizing 
that the two most common contributors are poor leadership and 
poorly trained or Ill-disciplined troops Allow me t o  briefly address 
some of those contributing in~titutional problems: 

Poor Leadership and Trainmg-Units that have poor military 
leadership will have problems with human rights We know that We 
know that troops will do ~n combat exactly what they do in training, 
that I f  they are poorly trained and 111 disuplined, then they cannot 
fight effectively We saw tha t  watching the Iraqi army for eight 
months before Desert Storm and then watching them under fire. We 
also know that poorly led and ill-disciplmed forces will not respect 
the nghts of noncombatants, prisoners of war. or private property. 

Tendency to  Dehumanize the Enemy-One of the things that 
my Division Command Sergeant Major and I absolutely would not 
tolerate as we prepared to fight the Iraqis m the months leading up 
to Desert Storm was the use of labels ascribing the Iraqis 8s less 
than human We believed that creating those attitudes. indeed toler- 
ating theu  use. increased the chances that they would then be treat- 
ed in a less than humane manner 

High Casualties-We elso have learned that high fnendly casu. 
alties lead to frustration, particularly I f  you combine them with 
gruesome injuries. Dady losses resulting from an mvmble enemy 
are especially difficult for an army trained to fight a conventional 
enemy. In such circumstances, so typical of internal wars, we know 
the temptation increases for our soldiers to seek retribution on the 
perceived enemy civi l  papulation Strong mili tary leadership 
becomes so much more Important. 

All military commanders always must be on the look out for 
these indicators We have to ensure that our leaders a t  the squad, 
company, and battalion levels can recognize and deal with these 
problems before they become incidents We do this through more 
effective human rights training to avmd future breakdowns in lead. 
ership. 
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VI11 Hau to  Aimd Human Rights Abuses 

H o i  do operat ional  commanders go about a\oiding human 
rights abuses7 Let me offer you some obvious and not so o b i l o u s  
thoughts 

Zero Tolerance ofAbuse--We had B great debate in m? o r n  
division. the 24rh Infantry Divismn. prior to the war  against Iraq 
Our l a v e r s  were t n m g  to persuade me that I could not atate in  an  
annex to our division order B directive that I f  you committed a r a r  
crime you would be arrested and sent  back out of Iraq to Saudi 
Arabia But the concept t ha t  the command sergeants m q o r .  the 
colonels, and I had to uphold was that if  you mistreated prisoners. 
C L Y I I I ~ I I S  or property we would not allow you the honor of continu- 
mg to fight \Ye irould send you to the rear m disgTace and hand- 
cuffed I was convinced, and am still convinced that as militan. pro- 
fessionals ue habe to state that there 1s no acceptable level of n o -  
lence against ~ ~ v i l i a n s  There should be zero tolerance when I t  comes 
to abusing human rights. That  must be the paint ofdeparture for all 
0f"E 

Human Rights Training-It seems to me that  human rights 
training 1% one of the greatest challenges for those in uniform How 
do you address the issue without suggesring that  respect for the 
enemy, his soldiers, and cwhans  detracts from the central objecti\e 
of winning the conflict? How do you explain that  the respect for 
human rights actually contributes to militan effectiveness? H o r  do 
you impart mcrmtmn without appearing to paternalistically lecture? 
Military leaders need to be especially aware of these concerns and be 
prepared to address these challenges with their junior leaders 

Rules ofEngogement-Let me offer some thoughts on this sub- 
ject from personal expenence. The mitial rules of engagement for 
my division in Desert Storm were published as a twelve-page docu- 
ment. It seemed to me that they would be impossible to understand, 
unlese you were a lieutenant colonel with a lar, degree-who had a 
desk, a light, and some time to think They were of little use to the 
sergeant, to the tank company commander, or to the bngade opera- 
tions officer Sa we said "Look. rules of engagement are not a tool of 
lawyers. they are a tool ofcommanders"\Ve must be able to express 
these instructions in a way that IS helpful to a twenty-five-year-ald 
captain or a twentyyear-old private Sa we put the rules of engage. 
rnent on cards. made them simple, and did not state the obvious 
Examples of the less obvious rules include do not tamper  with 
places of aarship, d o  not ga I" them, and do not fire on built-up 
areas without permission from your battalion commander 
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Rules of engagement. it seems to me, must be written for easy 
use by soldiers and their combat leaders However, there 1s no ques. 
tian in my mind that d e s  of engagement must not put OUT own mil- 
itary forces a t  risk You cannot place your troops m danger without 
p w n g  them adequate means of protection 

Treating SoldLers with Respecl-Perhaps this too should be 
obvious However, it is not always understood that soldiers treat 
civilians, pnsaners, and other people's property 8 s  they themselves 
are treated. If we treat OUT own soldiers with dignity under the rule 
of law, with some sense of compassion, then our soldiers are much 
more likely to act in a mmilar fashion toward the civil population. 

Lead bj Example-The opening days af combat ~n a new con- 
flict are the most difficult. The young men and women of the force do 
not know exactly what is appropriate conduct. They are waiting far 
t hen  operational commanders to tell them. They also are watching 
and waiting for their operational commanders to show this appropri. 
ate conduct by their actions. And that 1s how they in turn will act 

Control Your Troops-Allow me, if  I may, another personal 
observation. I was a company commander in combat in Vietnam. 
Normally, 1 would have somewhere between i o  to 130 soldiers in my 
command. We knew that eventually, without question. everyone of 
us would be killed or wounded. Sooner or later you would be a casu. 
alty. You were highly unlikely to go a month as a lieutenant or JLX 

months as a soldier without being killed or wounded. 

In th16 combat environment of enormous violence and danger 
there WBJ another central concern I had as a combat Infantry corn 
pany commander. I knew that m my company a t  any s v e n  time 
there were one, two, or three soldiers who were like caged animals 
awaiting release. However, the ocerwhelmiiig majority of my 601. 

diem because of the influence of their families, t h e r  schools, their 
churches, and yes, OUT Constitution-were incapable of carrying out 
human rights violations. The one, t*o, or three were cnminals wait. 
ing for the opportunity to strike. And so the challenge again, I would 
suggest, IS how do you treat a unit honorably while recognizing that 
you have to guard against the potential criminals who are inside 
every army in the world? 1 would also suggest that  our most impor- 
tant responsibility is to guard against letting criminals into our off,. 
cer corps. 

IX. Honorable Conduct Pays Off 

I also would suggest that all of us who have commanded forces 
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:n combat knau char respecring the digmri of the people being pro- 
rected--at well as the d i p r y  of the enem) forcee-pa>s off in the 
end If you act as the German SS units did in the Lkraine during 
\Voarld LVar 11, slaughtering. pillapng raping. plundering. then you 
will turn an entire natmn and people against you And the same E 
[me during mternal stability operations and during u n ~ o n i e n r i o n a l  
warfare Adherence t o  the Geneva Convention and respect for digni- 
ty and human rights pays off for operational commanders 

\Vhhose position would you rather be >n9 That of a German SS 
commander facing the enmity of an enure nation” Or that  o r  an 
allied commander in the Gulf War facing an army rhat would rather 
quit than fight and whose soldiers are eagerl) seeking the safety 
that come8 with surrender to your forces? I would suggest that aper- 
ational commanders, can control to a certain extent iihlch position 
our forces adopt. If we instill a code of conduct and a sense of disci- 
pline in our subordinate leaders and m our unite, the) * i l l  treat all 
with whom they deal m both peace and war respectfull? We will not 
have abusive forces. 

x Conclusion 

Let me end by sharing with you an idea of Jose San Martin, 

The nation does not arm its soldiers for them to commit 
the indecency of abusing said advantage b) offending the 
citizens who sustain them through their sacrifices 

I think that  thls E a useful idea to end with Armed forces 
spend very little o f  their time actually fighting Instead. most of 
their energy E dedicated to preparing themselves for  eventual  
employment. In these peace-time act~vities. they interact continu. 
ously with their fellow citizens-recruiting new soldiers, living 
alongside civilian communities, purchasing goods and seriices. or 
partmpatmg I” the national debate about what constitutes proper 
force structure, roles. and mis smx  

Our expenence has heen that our citizens a ~ e  supportwe of the 
armed foreea i f  they think highly of us How do the) form their 
impressions of us? They form them when theu sons and daughters- 
our soldiers, sailors, airmen. and Marines-go home and tell their 
families and friends that they are treated well w,hile they s e w e  
They farm them every time rhat they come ~n contact  u,ith the 
armed forces. when rhey see a soldier traiehng on leave. when they 
see a military c o n w y ,  and when the) l i ve  beside B military base 

made in 1816 
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Finally, they form them when the) see US ~n a c t m  in a conflict or ~n 
a peaceful mlE3Lo" 

Consequently, our evely action ~n peace or uar aflects the very 
prestige of our l n s t l t u t m  We must always prorect our honor A sin- 

gle incident, another My Lal, will cause long-term damage to our 
lnstltutlo" 
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HOSTAGES OR PRISONERS OF WAR: 
WAR CRIMES AT DINNER 

H. WAYNE ELLIOM, LIEUTENMT COLONEL, 
JUDGE ADVOCATE GENERAL’S CORPS, U.S. AP” (RETIRED)* 

The t akng  of hoatages ~sprohrbited.’ 

Measures of repnsal againstprisoners of war arepmhtbLted.2 

I. Introduction 

The images filled the world‘s television screens. Depicted were 
dejected, seared soldiers chained to obvious military targets. The 
nightly newscasts revealed new levels of depravity, and contempt for 
law, in the war in Bosnia. I t  was war crimes at  dinner. In response 
to NATO air attacks, the Bosnian Serb leadership directed the 
seizure of hundreds of United Nations “peacekeepers” as hostages. 
The Serbian leadership made it p l a n  that  these United Nations 
peacekeepers would be held until the United Nations agreed to stop 
any future NATO air strikes. To protect military targets from future 
attacks some of the captives were chained to likely targets. \%en 
criticism of the chaining began to mount, the Serbs declared that the 
captives were prisoners of war (As if that  change in  designation 
made a difference!) The United Nations responded that they could 
not be prisoners of war because no war existed.3 Therefore, they 

*B A 1968, The Citadel. J D 1971, Uniueralty of South Carolina: LL M 1682, 
Umvernty o fv irgn ia  Currently an SJ D Candrdate sf the University af Mrgme 
k h w l  of Law Member af the Barr of South Carolma. United States Court ofMd~kaw 
Criminal Appeals. and the United States Supreme Court The author’s last ass>@-. 
ment with the Army wag as the  Chief, International Law Dimman, The Judge 
Advocate Generalr Sehml. Charlattssnlle, Virgnia 

‘Artlele 3 4 ,  Geneva Convention ofAugust 12,  1919 Relative ta the P r o t ~ ~ t m n  or 
Civilian Personam Time of War. 6 U S  T 3516 7 5  l! A’ T S 287 Iheremafrer CCl 

~ . ~ 

‘Artlele 13,  Geneva Convention Relative to the Treatment of Prisoners oElVar, 
6 U S T 3316,  76 0 X T S. 135 [heremafter GPW 

iRrd Cross Sa>a L7N Peacekrepm Am Noof Hosfm#egss, RLITPRS, June 2 ,  1995 
ovailabir m LEXIS. N e w  Library, Current  News Flle Sea also J ~ a h  S PETCT, 
C o x m i r ~ n r  IV 5 1  11958) IPictet  vwms a commentarv o n  each of the four 

a1 l a w  he 16 either B b r m m  af KBT, and -6 such. c a w e d  by the Thlrd 
Canuentmn, a civ i l ian covered by the Fourth Canuentmn, or agam, a 
member a1 the medical nersonnel of the armed forces who 13 covered hu 
the First Convention There 18 no intermediate status, nobody ~n enem; 
hands can be outalde the law 
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were hostages However. rhe International Committee of 
Cross denied that they here hostages and clalmed that t i  
priaoneis oi  war because they nere taken in response LO an  attack 
on Serbian forces by NATO acting for the United Nations 4 I n  a rele- 
i i t m n  n e ~ s  mterwen arter the prisoner a l u m  declararmn. R a d m a n  
Karadm the apparent leader oi  the Bosnian Serbs. mitiall> charac-  
terized the captives as 'hostagea." then corrected hlniseli and called 
them ' n a r  prisoners " Does their statu?. uhether prisoners of ~ a r  or 
hostages. really affect their right to be created in accordance with 
the requ~rements of international IBW? No The l a w  quoted aboie  LE 
clear If cwilians 18s the United Nations seems to believei. the war 
crime was complete when they were taken If prisoners of war ' 8 5  

[he ICRC and at the time. the Serbian captors seemed to believei. 
i iar  crimes were committed while they were he!d 

N h l e  the conflicts in the Former Yugoslavia could be used as a 
comprehensive training package m how to commit s a r  crimes.j the 
action of the Serbs in seizing and deliberetel? endangering the 
detained United Nations personnel ma? be the most vmble example 
of an  ongoing U B T  crime in histor3 What sets this particular WBT 

crime apart 1% its blatant criminality Usuail) B belligerent accused 
of committing a war crime will either deny that B crime has occurred 
or raise an  arguable defense ( e  g , combat canditionsjustified the act 
under the theory a i  military necessity! The hostage takers here 
have not even bothered to make a claim that taking the hostages 
was lawful And, If  the  captives are canaidered to be prisoners of 
war. there are a myriad of requirements for their treatment The 
Serbs hare  complied with none of them. 

Today, unlike a soldier. the kidnaper or terrorist *ill more like- 
ly prefer the hostagetaking tactic 6 The taking of hostages LS an i lk .  
gal act. In one of the most damning photographs to come out of the 
United Natmns hastage.takmg Incident, a menacing Serb soldier 1s 
shown ''guarding" a captive who is handcuffed to a building The 
guard wears a ski mask to hide his identity That LS strong eiidence 
Lhat even the Serbs recognize that they have crossed the ]me from B 
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lawful act of war to B war crime Lawful soldiers ~n laaful  combat 
rarely have reason to hide their Identity from rhe world 

It makes no difference that the Bosnian Serb leadership has 
smce released all the captives unharmed War crimes have occurred. 
The shorter the time hostages are held, or prisoners of war are mis. 
treated, the better, however, quick release IS only a factor to be con- 
sidered in mitigatm--lt 1s not a defense. The world cannot smply 
sit 'dly by and permit such craven lawlessness. There must be some 
consequence Accepting that the conflict m the Former Yugoslavia 1% 

now fully covered by the law of W B T , ~  this article w i l l  review the his. 
torical practice relating to wartime hostages and their treatment. 
examine the modern law regarding hostages, and explore the crimi- 
nal liability of those responsible for committing this war crime 

11 Definitions 

A. n u e  Hostages 

In  the past, the giving and receiving of hostages was an accept. 
ed part of warfare. Hostages often were held a6 surety that the other 
side in a conflict would comply with its obligations, either as set out 
in a particular ad hoc agreement or as part of a larger mle of the 
law of war. One party might demand that hostages be produced as 
evidence of the other party's good faith. The hostages provided were 
living proof of one party's bona fides They were aften of high social 
status, usually well treated, and, an fulfillment of the agreed condi. 
t ime ,  released While held, they often were given free run of the 
community. However, if the term8 of the agreement were violated, or 
if war broke out, the hostages were to be treated ab prisoners afwar 
That a hostage escaped with the connivance of his government WBJ 

'Early I" the fighting the i t a tus  of the eonflict was debaied Was II a c l w l  
I i n t e m a l l  war" I f  so, ~t would be governed by camman Arncle 3 o r  the G e n e i a  
Convrntionb which applies to  interns1 conflicts If II were an internal conflict. the 
right of the United Nations to  get invalved uavld be suspect Bul aee Theadar Meron. 
ThaAulhari~,iLo,W~kiTiialiarinthrLalrMiddlrAgrs. 8 9 A J  I L  1 7-lll19961 The 
e8~alslmn ol Lhe fighting and the ~ n v o l w m e n t  of Croatia and Serbia clearly suppan 
the ~ o s i f m n  t ha t  the lull ISY 01 war now apphei See  mer rally Jordan J Pavat, 
Applicabilrty oflnrirnalionaf Ciiminnf La& !a  Ebmfs I" the Former Yugorlaiia, 9 Av 
U J Isr'L L & POLY 499 (19941 The United Nations \Var Cnmei Cammisiion also 
hse determined that 'the eonflwts ,%IC) I" Yugodaria are international and thus that 
all the laws d w a r  including, orcourse. the d e s  gaierning war crimes. are mppliea- 
ble " Theodor Meron, War Crimer ~n Yvgosla~io and the Deuef~pmml aflntemafianol 
La&. 88 A J I L 7 8  (19941 Hououer, *om 
hosragea even m nvninternaimnal UI lnferna 
man A A i c l e  3 are the most baric o f  humanifa 
considered to be an internal conflict. Lhe Laki 
l a c  
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just cause far u a r  If the hostage acted alone or  without the aurhori- 
ty of his gobernment in escaping, then he was subject t o  punizhment 
ifcaprured 8 

In  addition to surety hostages. the Romans sometimes took 
hos t ages  to ensure t ha t  the inhabi tants  of occupied terriror) 
refrained from attacks on the occupation troops The Romans recog- 
"lied that  for the hostage taking to have the desired preventive 
effect the persons held must have had some personal relationship t o  
the  inhab i t an t s  responsible for the at tacks.  For  t h i s  reason.  
hostages usually would be taken only from the immediate mtinity of 
the area in which the attacks occurred 

By the Middle Ages, captives had a monetary value and the 
practice of holding prisoners for ransom became firmlj established 
While the ransom system usually applied to prisoners of a m  cap- 
tured m combat. hostages continued to be held as living performance 
bands for promises made. In  France m 1360, the Treaty of BrCtigny 
addressed the ransom of the French King and the setdement of 
English c l a m s  to French lands To ensure compliance with the 
tieaty's terms. forty French hostages were furnished to the English 9 

This practice continued for several centuries I n  1764 [he 
treaty between the British and the Seneca Indians provided that 
three Indian Chiefs were to be held by the British and released "on 
due performance of these articles.'''o Hostages held pursuant to such 
formal agreements were entitled to he well treated and often were 
involved in the activities of the high society of the captor Little \+as 
t o  be gained by the deliberate mistreatment of hostages because 
the) were held only as surety for a promise Mistreatment simply 
might lead the other side to void the agreement However, the prac- 
tice of providing for the delively, custody. and release of hostages m 
a formal agreement has been abandoned. The modern practice 15 LO 
prowde far the temporary transfer of control of territory as a guar- 
antee of compliance with the terms of a treaty 

Sometimes hostages were held as security for requisitmn 
demands and the payment of contributions. The hostages would be 

'For t h e  treatment 01 hostages bi the Greeks and Roman%. bee  I C O L i l l i l  
PHlLLlssON, T H E  I ~ T E R N I T I O N A J  h u  AYD C L E T O M  O F A \ \ c l n T  G n i i r i  _ o  R O V E  395 
406 11911) 

'The h u r l a p  were released BI t h e  r a m m  m o u n t  U B P  paid Som 
England lor ten years The incident I B  diiiuaied I" BMS- U' TLCh\%\ 

OEllen Hammer & Manna S a l i i r  The Takin8 aiHartngai tn  
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held until the governing body of an area was able to raise enough 
funds to pay the demand 12 

During the Civil U'ar. m General Order 100, the Union forces 
attempted to set out the prevailing rules of the law of war Articles 
54 and 55 concerned hostages 

54 A hostage LS B person accepted B S  a pledge far the ful- 
fillment of an agreement concluded between belligerents 
during the war, or in consequence of a war Hostages are 
rare in the present age 

55 If a hostage E accepted, he LS treated like a prisoner of 
warl according to rank and condition, as circumstances 
may admit 13 

The w r d i n g  of the two articles reflects the prior practice The 
hostage was "accepted." not taken. The rationale for holding the 
hostage was the "pledge" made by one belligerent to the other in 
"fulfillment of an  agreement" In short, where hostages were held it 
was because both sides consented Under these circumstances it is 
not surprising that the hostage was to be treated as a prisoner of 
war 

B. Indirect Hostages 

Although the practice of ''accepting hostages had become rare 
even by the midnineteenth century, the practice of ' ' taking hostages 
to ensure the peaceableness of the papulation of an occupied ternto- 
'y continued through World War I1 Napoleon took hostages during 
his Italian campaign to ensure the cooperation of the inhabitants. 
However, the penaity to be exacted should the inhabitants continue 
to threaten the French farces was deportation of the hostages to 

Despite the language of General Order 100, both Union and 
Confederate farces seized innocent civilian inhabitants of occupied 
territory m attempts to force the other side, or those loyal to it, to 
perform, or refrain from, particular acts. Hostages often were taken 
into custody and held until a person responsible for attacks on the 
occupying force was surrendered For example, in November 1863, 
General Grant decreed that "[flor every act of v d e n c e  to the person 
of an unarmed Union citizen a secessionist will be arrested and held 

~ ~ a ~ ~ ~ . 1 4  
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as a hostage for the dellvery of the offender"lj These captmee  ere 
not held because the? provided some security for rhe performance of 
an agreement They were held because hal ing them 1x1 custod, 
might have an indirect eflect on the conduct of third parties l e ,  the 
members of the general population The pracrice of holding such 
indirect or third party-hostages bears a strong resemblance to the 
Roman procedure However, the requirement that the person held 
have some personal relation to those actually responsible for artacks 
on the military forces of the  captor became less important The 
advent of mass media meant chat meryone ~n a particular area 
could be expected to know that when an allegedli illegal act threat- 
ened the security of the occupant innocent people might pay a price 
for it In short, the relationship between the hostage and the alleged 
miscreant became increasingly indirect 

C Proph?loctic Hostages 

During the nineteenth century, another practice mvolving the 
seizure of innocent mdiwduals de\elaped During the Civil \Var 
trains often were the target of unauthorized combatants (most often 
called guerrllas or partisans! To deter attacks on m h t a r j  trains, 
some commanders placed prominent local cni l ians  on the locomo- 
tiies as shields against such attacks For example, in Alabama ~n 
1862 the Union commander, General Rosseau, ordered that "preach- 
ers and leading men of the churches be arrested and kept in cus- 
tody, and that one of them be detailed each day and placed on board 
the tram '16 However, by the end of rhe nineteenth century the 
practice of shielding military targets wirh innocent captires was 
roundly condemned Lord Roberrs. the British commander in the 
South African Boer War, had directed that  mnocent  civilians be 
placed on trains to safeguard the trains against attacks Although 
this  order was withdrawn after only eight days, '& Roberts was 
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severely criticized in the House 01 Commons for the order. In  lan-  
guage that the modern day military l a v e r  wouid surely appreciate. 
James Bryce depiored that Roberts "had no competent legal advisor 
with him who would have prevented him from issuing a proelama- 
tmn so entirely a t  variance with rhe recognized authorities on 
aar"18 Despite these con~erns,  this practice persisted into the twen- 
tieth century as the Germans continued to shield military targets 
during the Franca-Prussian Km and in bath Worid Wars. 

Furthermore, despite Bryce's condemnation of shielding and 
his call for competent legal advisare for commanders. i t  remained 
unclear whether the practice of taking and deploying hostages as 
human shields (to prevent unlawful attacks conducted by illegal 
combatants against leetimate targets) constituted a v~olation of the 
law. Essentially, where attacks against military objectives were con- 
ducted by illegal combatants, shielding was considered to reflect 
prior military practice: a legally permissible act This view appar- 
ently was based on the idea that placing a hostage on B target that 
was subject only to attack by people acting unlawfuily did not make 
the hostage taker directly responsible for the fate of the hostage. In  
other words, it was the iliegai act of associates of the hostage which 
led to his precarious predicament, not the act of the occupant ~n 
placing him on the target Howeier.  it generally was viewed as 
improper to shield a le@imate militaly objective from lawful attack 
by lawful combatants by placing noncombatants on or near it and, in 
effect, daring the other side to attack The 1914 British Manual on 
iMtl~tary Lou demonstrates that this practice soon fell into B gray 
area of the law. In typical British understatement. the manual 
opined that the placing of civilians on leetimate military objectives 
(such as trains) would necessanly expose the hostages to both lawful 
and unlawful attacks and "cannot be considered a commendable 

Nonetheless, the practice of shielding military targets wlth 
hostages continued. Saddam Husaein held many  Americans as  
"human shields" in 1990 prior to the start of the Gulf War. (Even 
S a d d a m  Hussein did not refer to t h e m  as hostages b u t  a s  
" g U e s t 0 ' )  Those held in occupied Kuwait were "protected persons'' 
under the Civilians Convention. Those held in Iraq were not prateet- 
ed by the Civilians Convention so long a5 the United States main- 

praetlce.',20 
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rained  diplomat^  relation^ nirh I raq j 2  Had Saddam Hussein con- 
tinued t o  hold his  I raqi  'guests.' af ter  the s t a r t  of hosnl i t ies ,  
whether a s  hostages or 8s human shlelds. thls a c t m  a d d  ha le  
\ d a t e d  the law o l w a r  

D Reprisal Prisoners 

Placing hostages on military targets was intended LO protect 
the target from attack, whether by lawful or unlauful  combatants 
But, suppose rhe attacks occurred anynay Could the hostages be 
taken and shot by the captors as a reprisal? There is a r e c o p z e d  
right to take action as a reprisal far a prior illegal act of the oppas- 
mg belligerent 23 Even if the acceptance of hostages as such was 
falling into disfawr m the nineteenth century. taking innocent per- 
sons hostage pursuant to the law of reprisal still flourished and 
these persons often were  referred to as "reprisal prisoners '24 The 
usual explanat ion for the difference i n  terminology between 
"reprisal prisoners" and indirect hostages 1s that reprisal prisoners 
are taken after. and m response to. an allegedly illegal act of the 
other side 

An example IS again found m the Civil Kar In  May 1861. the 
Confederate governmenr commissioned the ship S u ~ a n n a h  as a pri. 
vateer The Sarannah %as empowered by the Confederacy t o  prey 
on northern merchant shipping In June  1861. the ship was cap- 
tured and its m e n  brought to New York M e r  an Indictment, the 
crew was charged with piracy--a c r i m e  for which the sentence 
might  be death-and tried in federal court i n  N e w  York City 
Confederate President Jefferson Davis responded to the threat of 
trial with a directive that a like number of Union prisoners of war. 
recently captured a t  the Battle of First Manassas, be selected by lot 
for treatment s~rnilar to that meted out to the Sarannah's crew In  B 

~ e r i o n a l  communicat ion to  the Union eo \e rnmenr .  soecificallv 
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[I11 driven to the terrible necessity of retaliation, by your 
execution of any of the oficers and crew of the Samnnah, 
that relahatian will be extended $0 far as shall be requi- 
%ne to secure the abandonment of B practice unknown ~n 
the warfare of civilized man, and 50 barbarous as to dis. 
grace the nation which shall be guilty of maupra t ing  i t . 2 5  

In short, privateering was a lawful means of warfare and to 
treat the crew as pirates rather than as prisoners of war violated 
international law.. To stop the violation the South w u l d  respond in 
kind. "Self.protection and the enforcement of the laws of nations and 
of humanity alike required. m this instance a t  least, full and ample 
retaliation"26 The Statu8 of those Union soldLers selected far execu- 
tion would change from prisoner of war to "reprisal prisoner" 
Interestingly, the taking of reprisal prisoners in response to an ille- 
gal act by the enemy WBE one of the accepted means of enforcing 
compliance with the law The jury acquitted the crewmembers and 
the incident was defused. Toda). the law of war prohibits making 
prisoners of war the object of reprisals 

President Davis we.8 responding to a specific act which was 
undertaken by the enemy state,  not by unauthorized individuals 
loyal to that state.  An example of a belligerent state reacting to 
attacks by members of the enemy population 1s found in German 
actmns in World War I Belgmm After nighttime destruction of the 
railroad tracks (not the trains themselves) and telegraph lines by 
unknown persons (presumed to be members of the local civilian pap- 
ulation) the German commander ordered tha t  local crvilians be 
seized and held as hostages He then pubhshed a notlce to the popu- 
latian. 

In future, the localities nearest the place where similar 
acts take place will be punished without pity; it matters 
little t f  they are accomplices OT not For this purpose 
hostages have been taken from all localitie~ near the rail- 
way l ine ,  t hus  menaced, and a t  t he  first  a t t empt  to 
destroy the railway line, or  the telephone or telegraph 
line, they will be shot 2 7  

\%%de It might be possible to protect B train by placing innocent 
members of the local population on the train, this taptic does not 
work when the target of the damage IS the tracks Accordingly, the 
German commander threatened to execute lnnoeent persons already 
in custody If further attacks occurred 

THOMAS BKlRF, HISTORY OF Twi CO\IEDPRITE STATES SA\Y 75 11977 ed , 
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The two t )pes of hostages were  beginning to meld There 
always had been some proph>lactic effect intended m publicly m 2 -  

ing. holding, and threatening hostages There mighr be an even 
greater prophylactic effect when the innocent hostage was put in the 
position of being the first victim of his fellow countryman's actions 
Real harm to the hostages (at  least the ui tmate  harm. executmnl at 
the hands of the captor would come only in response rreprisall to the 
commmsmn of a prohtbited act by others who might l o g ~ c a l l y  be con- 
sidered to be associates of the hostage 

By the turn of the century there WBE established precedent for 
taking hostages 8% a reprisal far the illegal act8 of other members of 
the population Precedent also existed for taking hostages to ensure 
the general peaceable conduct of citizens in occupied territory 
Furthermore, there *as even some precedent for executing hostages 
as a reprisal for the illegal acts ofothers. \%%ether or not the appor- 
mg belligerent i ta te  had authorized, condoned. or encouraged the 
prerequisite illegal act did not seem to matter 

I11 Modern Hostages Law 

A Hostages m Occupied Territory 

At the turn of rhe 1 8 s  century there was B mmement to codify 
the law of war The effort culminated in t -0  Hague Trearies, one m 
189gZ8 and one in 1907.29 Both treaties established rules for the 
proper administration of occupied terntor). Neither treats specifi- 
cally mentioned hostages. However Article 50 of the 190i  Hague 
Regulations prohibited the imposition of collective punishment on 
the population of an occupied area It could be argued that taking 
hostages in response to the illegal acts of a Eegment of the popula- 
tion was the ''imposition of a collective punishment 'I During this 
time, the practice of taking and holding hostages became legally 
intertwined with the law of occupation Yet. hostage taking also con- 
tinued to be an  important part of the general l aw of reprisals 

Where the  taking. holding, and even the  endangering,  of 
hostages was predicated on pnor  illegal acts of partlaam ~n an area 
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farces The law of occupation presumes that the civilian population 
will refrain from harming the occupant \\%en an inhabitant ofoccu- 
pied territory commits an act harmful to the occupant or which 
interferes with the conduct of the occupation, the offense generally 
LS known as "war treason "30 The phrase LS a recognition that there 
1s a duty owed by the inhabitants of occupied t e rn toq  to the occu- 
pant and B breach of that duty constitutes a special kind of crime, 
somewhat akin to the duty a citizen usually owes his own govern. 
ment. L e ,  the displaced sovereign of the occupied terntor?.. If mem- 
bers of the population desire to frustrate the occupant, they are 
obligated to organize themselves into military style commands As a 
result, the application of the d e s  during an occupation can be quite 
situational. What was the legal status of the territory? What actions 
did the partisans or those responsible for the harm take to comply 
with the law? What was the relationship of the hostages seized to 
the attackers? The answem to these questions are key to establish- 
mg criminal liability 

B The Hostages Case 

By World War 11, the practice of providing and accepting 
hostages as surety for an agreement had left the battlefields The 
German occupation of Europe was often resisted by B snable per- 
centage of the loca l  population Those responsible for much of the 
re61stance generally were referred to as partisans. In response. the 
Germans sometimes took hostages These hostages were held to put 
pressure on other inhabitants to comply with the security require. 
ments of the occupation (Indirect or third-party hostages); in short, 
to secure public order (at  least the German concept of order). The 
Germans also used hostages to shield lawful military objectives, 

I) leglrimste if dene by members of rhe armed forces Far inifmee dam- 
age to r u l w a y ~ .  war mafensl ,  telegraphs, or other means ofeommunrea- 
t ion,  ~n the interests of the enem), aid t o  ensmy pnsmero o i  war to  
escape: ~ o n s p ~ r ~ s y  against the armed forces 01 against members ofthem, 
inrentionally misleading trmpr I" the ~ n t i r e s t  of the enemy, when sefing 
86 guide: vduntary ~ ~ s i a t a n c e  t o  the enemy to facilitate hm ~ p e r s l m n i .  
tior mstance. by mnng mpplie. and money and acting as gndenl. indue- 
ing soldiers to *ewe BP spier, Lo desert, or  to surrender. bribing soldiers 
m the interests the enemy. damage 01 alteration IO mi l i tary notices 
and wnports an the mterertr a i  the enem) ioulmg wafer  upp ply and 
cancealine animalo vehicle% ~ u n ~ l i e i  and fuel ~n the inkreits o i  the 
enemy. knowingly Biding rhe adiance 01 retirement of the enemy C ~ Y  

lafingproclamarmni I" the m t e r e ~ t ~  a i rhe  enemy 
BRITISH MALAL D\ MILITMY L*K. 20, n 446 
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including trams. from paitisan artacka praphjlactic hostages) If  
attacks on German b c e s  and equipment continued. then a specified 
number o f  those held m:ght be executed i n  response reprisal 
hostages) 32 

The legal quest ions concerning the ultimate fare of hostages 
were at  the core of Cnrted States L- I+Tlhelm L i 3 t , 3 3  one of the "sLbse- 
q u e n t  praceedinga" cases tr ied before a United S ta tes  M)h!ar\, 
Commission The > s u e  was how far could the  occupant go in 11s 
weatment of hostages If raking and holding hostages as part of a 
reprisal was legal, u a s  It also legal to kill the hostages as part of a n  
escalated reprisal? Lbst's actions were the subject of what became 
k n o u n  as the ''Hostages Case 'The opinion m the C B E ~  has been c n t -  
m r e d  Sonetheless, It stands as the best explanation of the  prob- 
lems with the la\? as i t  existed before and during \Vorld War 11 

List had been rhe German commander ~n Yugoslavia uhere 
partisan activity against the German forces WBE especially heaiy To 
rein ~n the partisans. hostages here taken Tried along with List 
were  orhe r  high.ranking German commanders who also w e r e  
charged with responsibht) for the killing of hostages in their areas 
of operations Often a significant number of those taken hostage 
w'eie executed in retaliation for German soldiers killed b j  partisans 

, The l i e  of hastape j ec t i ,e  irom s f t a c k  has b 
B p'Ypi>lacf lc re T H E  hlODiRv Lia 0-  L 
IC 41: 1919 The I 

'"The most notoriaus incident a i  k i l l i ng  innocent  people f o r  the dea:h o i  n 
German occ,iried in t h e  Czech u l l a g e  of Lidice I n  rotahatmn for t h e  BIIQES 
Reinhsrd He!dnch. the Act ing Protector viBohemia end Maraila, ID hla) 1 
."habitant a i t h e  ,~lla$e was e.lber ~ u m r n a r i l )  shot  or sent Lo contenfrsf i  
In B farmer's field 1 7 2  men and b q s  s e r e  machine gvnned The "llaee 
pletel) razed U i ~ ~ i i i l  L SP.PER THE Rsi .wo FUL oi-RE ThlRD R C l C H  9 

f ,  sifer explvzl ies m e r e  d m o i e r e d  ~n t h e  French s i l l  
t h e  Germ.an commander ordered the ~ , l l a g e  bL.mec 

p a f u a r  Frencn coin round that  642 people had p e n i - e d  
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Thus. there were two h o s t a g e d a t e d  issues in the case First. under 
what circumstances can hostages be taken and held? Second, when 
1s it appropriate to kill hostages in  retaliation for the a m  of mem- 
bers of the civilian population? 

The occupation of Yugoslavia presented special problems for 
the German forces The terrain and institutionalized infighting 
among the various ethnic groups in Yugoslavia made finding and 
capturing the partisans difficult. The Germans resorted to taking 
hostages to pressure the locals into either ceasmg the partisan a c t w  
Ity or revealing information about the partisans When attacks eon- 
tinued, the Germans began executing hostages in retaliation. A ratio 
of 100-1 was established, although whether such a high number 
were actually executed 1s uncertain. In response to a partisan attack 
a t  Topola. in which twenty-two German soldiers were killed, 449 
persons were enecuted.34 

The List court attempted to set out the law regarding hostages. 
The court acknowledged that many of the partisan attacks against 
the German forces were unlawful and, therefore, would justify a 
German measure in reprisal The court's apmmn drifted from the 
law regarding hostages to the law regarding reprisals. The court rec- 
ognized that hostages were no longer "accepted" and that  innocent 
persons held in modern war were more likely to be persons taken in 
reprisal far a previous unlawful act attributed to the other belliger. 
ent and directed against the occupying forces. The court established 
B working definition of the tug classes of persons who might be held 

For the purposes of this opinion the term hostages will be 
considered as those persons of the civilian population who 
are taken into custody far the purpose of guaranteeing 
with their lives the future good conduct of the population 
of the community from which they were taken The term 
"reprisal prisoners" will be considered as those mdividu- 
als who are taken from the c1vi1m.n population to be killed 
~n retaliation for offenses committed by unknown persons 
within the occupied area 35 

The court recognized that the inhabitants of occupied territory 
owe a duty to the occupant and must not harm the occupation forces 
To help maintain the peace. the occupant must take certain precau- 

mgiudge .  Charier F Wenner&m 01 IOYB, a i d  rhe proseecution team The'iudge 
attacked the proserution and t h e  01ersl1 imrneri of the rnds aRei he had concluded 
the c a s e  I n  response. t he  C h i e l  Prapecuror Brigadier General Teifard Taylor. 
described the judge's e r ~ t n ~ ~ m  B E  'wanion, reckless n o n ~ e n s e  " JOHN hLcv A~LE\UV, 
hllllT4R1 T n w r  a~ INTIP\ITIO\U CRI\$CB 190 91 119511 The ieud E sl io discussed 
~ L ~ ~ A B A J  3 1 0 ' ~ ~ ~  1948 
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tionary measures. such as posting replat ions far the informarion of 
the population Obvmudy. these regulations uould forbid attacks 
directed against the aceup>ing farces and provide far the punish- 
ment of those u h o  commit  such acts  The occupant also might 
require t ha t  the l o c a l  inhabitant? register with the authorities, 
avoid particular places. and comply with any established curfew 
Only If these preliminan. measures fad to curb the acts of violence 
can the occupant take and hold hostages. I i  hostages are taken, 
those selected should h a w  some connection to the likely culprits 
responsible for the at tacks The names  of those taken hostage 
should be published and B clear statement included that these per- 
sans will be punished If acts of WBI treason continue to occur In 
short. the  court recognized that  there WBE B legal right to take 
hostages and that. if all the requirements were met, those people 
taken as hostages might be made to pay rhe ultimate price 36 

The COUTI then discussed 'reprisal prisoners " These persons 
are taken hostage not only to deter future violent and illegal con- 
duct. but, If necessary to be wailable for punishment in response to 
any act of war treason committed by other members a i  the popula- 
tion If the taking of hostages * a s  lawful, then the legal question 
became one of their treatment and fate. The court found 8 right to 
execute hostages and unfortunately held. or seemed to hold, that 
"Ihlostages ma> be taken in order to guarantee the peaceful conduct 
of the population of occupied territories and when certain conditions 
exist and the necessary prerequisites have been taken. t h q  may, as 
a last resort, be shot '07 The harc-hness of this statement simply 
>"\ked criticmm ofthe opinion 38 

However, the court set out some procedural requirements that 
must be satisfied before taking the last resoit. The court said that 
while it 1s permissible to execute persons as  a reprisal for the acts of 
others, such an  execution can only be carried out after a judicial 
inquiry into the facts and circumstances of the precedent illegal con- 
duct or attack The Inquiry must confirm that all prelimmar)- steps 
had been taken and that  there has been "meticulous compliance 
with the foregoing safeguards against vindictive and  whimsical 
orders of military cornmanders."39 If the requisite meticulou~ cam- 
pliance is estabhihed, then the judicial inquiry must consrder the 
need for the execution In other words how successful wouid the 
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extent to which the occupant had complied with i ts  obligations 
regarding the civilian populatmn. partmlarly the extent to which 
the civilian population had been uarned of the consequences of con- 
tinued illegal attacks on the occupation forces 40 Agam the exem.  
tmn of hostages ='as always the last resort, permissible only when 
every other attempt to quell the disturbance8 had failed. 

Perhaps 11 was the court's enunciation of procedural niceties, 
the completion of which would permit the execution of innocent per. 
sons for the offenses of others. that led to the condemnation of the 
court's opinion and reasoning Yet, the court was correct in some 
respects The taking of hostages, while increasingly rare, had not 
been outlawed by any treaty And, throughout much of history, 
hostages had been taken in reprisal for illegal acts committed 
against occupation forces by people with no demonstrable connection 
to the hostages. But actually killing the hostages "seems to have 
been originated by Germany m modern times. , No other nation 
has resorted to the lulling of members of the ewilmn population to 
S ~ C U T ~  peace and order so far BE our investigation has revealed "41 

In  spite of the uniqueness of the German practice, the court saw this 
history 88 strong, if  not compelling, evidence that customary inter- 
national law did not prohibit reprisal executmnS42 

Confusion was exacerbated by the court's attempt to differenti- 
ate betweenhostages and reprisal prisoners Asone ofic~alcommen- 
tator noted 

It may be thought that, according to the stress placed by 
the Tribunal, such prisoners [reprisal prisoners] differ 
from hostage8 in that  they are killed after, and not in  
anticipation of, offences on the part of the civilian popula. 
tion; but, in practice, the difference IS not likely to be 
great, since reprisals are essentially steps taken to pre. 
vent future illegal acts, just BS are the taking and lulling 
of hostages according to the Tnbunak definition . . . In  
fact, the only practical difference between "hostages" and 
"reprisal prisoners" seems to be that the former are taken 
into custody before, and the latter only alter, the offenses 
as a result of which they are executed 43 

*CAS mn example oisuch a warning, ~ r s  ivpra text at note 27 
*1Hortqgis Case, supra note 21, nt 1251 
&The Charter a f t h e  Nuremberg 'hbunal lrired t h e  lulling uf hobtages BP B UBI 

crime The Hailages Thbunal apparently v i e r e d  this crime 86 not ineluding B killing 
done 8s  pa^ a i  a repnssl 

"UmLed States , List, B L R T R C $1 79 ,19491 The quote 13 from the cam- 
p.ler of t n i ~  renei.  eninled, 'Law Reports of  the 'Trlnali of War Cnmmsli;  u hieh eon- 
tmns summarized cepana of many o f the  WBI or.mei cases 
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In other *,aids, I t  1s not when the prohibited acts  of the parti- 
Ban3 occur, but a h e n  an Lnnocent person 13 made captive that deter- 
mines his or her statue 8s eirher a "hostage" or B 'reprisal prisoner" 
In sum. the court found chat the law of war permitted the taking of 
hostages and sanctioned rheir e x e c u t m  so long as certain condl- 
tmns nere  met. Although the court i i a s  not pleased with the result. 
apparently It felt that i t  had to take the law B L  I t  was. and not as I t  
would hke it to be Several of the defendants. including List. were 
convicted None were sentenced to death The court concluded. "That 
i n t e rna t iona l  agreement  1s badly needed ~n thm fleld LS self-  
evident 'w The internations1 community would soon demonstrate its 
concurrence with the court's sentiments 

I n  Cnited S t a t e s  L; Von L e e b .  also known 8 8  t he  High 
Command Case. a different tribunal commented on the Hostages 
lhbunal'e reasoning. 

It w'as held b y  the Hostages Tribunal1 further that sml -  
181 drastic safeguards, restnctmns. and judicial precondi- 
tions apply to so-called "reprisal prisoners" If 8 0  mhu. 
mane a measure BE the klllmg of mnocent ~ B T E O I I S  for the 
offenses of others, even when drastically safeguarded and 
limited, is ever permissible under any theory of interna-  
tional law, killing withour full compliance would be mur-  
der If killing 1s not permissible under any circumstances. 
then a killing with full compliance w i t h  all mentioned pre- 
requisites still iwuld be murder45 

The High Command court's subtle criticism of the reasoning m 
Hostages reveals the unsettled nature of the l a w  when hostages 
actually are killed. If the killing IS done as part of a lawful reprisal. 
there was some support for its legality. Hanever, despite its legality 
it was not a desirable practice 

C. The Rauter Case 

In List, t he  defendants were tried before a United States  
Mil i taq Commission for crimes committed in Yugoslavia Postwar 
courts m the Setherlands tried many Germans for crimes commit- 
ted m the Yetherlands, among them WBE General Hans Rauter, for- 
mer German SS and Gestapo chief m occupied Holland The facts of 
his case provided the perfect opportunity to further articulate the 
lax relared to killing hostages 

Along with other crimes, he was accused of having I l legal ly  
ordered the execution of mnocent ~ i v i l i a n i  and m doing 50, "inten- 

iald a t  83 
I : 1 1 T R C  5>&81950# 
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tionally committed systematic terransm against the Netherlands 
people."46 His defense was that the executions were part of a lawful 
reprisal for the criminal acts of local partisans against German 
farces. 

In response to acts of violence directed against the German 
farces, innocent Dutch citizens were taken hostage. In January 
1944, Rauter informed the Dutch people that he had "arrested" fifty 
inhabitants of Leiden in response to an attack on a Reich official 
Three of the fifty were killed while "trying to escape."47 On several 
occasions he directed tha t  ten Dutch civilians be shot for every 
German killed by partisans In April 1944, after an attack against 
two Dutch Nazi sympathizers in the towns of Baverijk and Velsen, 
Rauter directed that 480 men be arrested In publicly announcing 
the arrests, Rauter proclaimed: 

The arrest of 480 young men . . . is a reprisal action with 
regard to Beverijk municipality, the intention being to 
prevent further attempts from being started. . . For that 
rea~on it had to reach as wide a circle as possible, a great 
number of whom I am quite convinced are innocent I 
have to stick t o  these measums because it must be made 
quite clear to all Dutch municipalities that  in similar 
cases I shall answer in the same way, and it 1s only in this 
fashion that I can frighten the circle of those who act thus 
and who, at least outwardly, assert they are acting in the 
national interests 48 

When this action failed to "frighten the circle" he began to pub- 
licly execute some persons previously s e m d  and held as "todeskon. 
drdaten" (death candidates).49 The Dutch trial court convicted him 
and sentenced him to death.60 The case was reviewed on appeal 

Both courts recopired that the law on hostages and reprisals 
was unsettled. However, the Dutch courts' opinions contributed ''to 
the gradual eliminatmn of the existing uncertainty and difficul- 
tleS ''61 

An initial question concerned the right of the Dutch people to 
resist the German occupation under the terms of the surrender of 
the Dutch military command to the Germans The trial court found 
that  the terms of the surrender did not preclude partisan actinty 

(87rraI a i H m  AIbinRaufsi 14 L R T V C  89 119491 [heremafter Raudil  
6.2d at  102 
ltid at  103 
dud at 105 
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S o r  did the surrender automaticall? make all parrisa 

Dutch surrender did not mean, houeier. thar the Germans could not 
punish those individuals uho  did so and were caught The tna l  court 
dlstmguished betneen l e p t m a t e  reprisal measures and actmns that 

As the o f h a l  reporter descrlbed the trml court's reasonmg 

LTlhe alleged r e p i i d s  were all unlaxful and for this rea- 
EO" criminal [Tlhe accused neier made attempts to 
apprehend the actual perpetrators of the offenses con. 
cerned, and killed hostages as a measure of revenge or 
intimidation [ B y  killing several hostages at  a time 
for the death of one member of the German authorities, he 
[Rauterl had committed excess~ie  reprisals in violation of 
the mle requmng due proportlo" 5 2  

The appellate court took a slightly different approach LO the 
case It likewise focused on the warlike acw of the partisans and the 
requirement that  they be unlawful before the defense of reprisal 
could be successfully raised The appellate court held that for an  act 
co be a iawful reprisal it  must be taken in response to a n  unlawful 
act of the apposing belligerent 11 e the Dutch government), not m 
response to unlanful acts of mdniduals 6 3  The acw charged against 
Rauter *ere taken "as retaliation not against unlawful acts of the 
state uith which he IS at  wai.  bur againsr hostile acts of the papula- 
tion of the Loccupiedl territory m question or of indmdual members 
thereof, which !n accordance with the rights of occupation he E not 
bound t o  tolerate Relying a n  Article 50 of t he  1907 Hague 
Convention, the court held that taking action against members of 
the population in retaliation for the acts of other members of that 
papulation amounted to a collectlie penalty and was prohibited 
Essentially, the court held that rrue reprisals could be taken only 
uhen  the opposing state had committed a prior illegal act %'here 
the inhabitants of occupied territory commit illegal acts against the 
occupant, the occupant 1s enritled to punish those actually responsi- 
ble. but not their innocent fellow countrymen Rauter's death sen- 
tence was confirmed 65 

rnerel? Bere retaliaran 

Bath cases illustrate the basic problem Haw far may the occu- 
pant go in maintaining law, and order m the area under his control? 
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The Hostages  court found no specific rule prohibiting, and some 
prior practice supporting, the execut ion of hostages as acts of  
reprisal I t  then established procedural safeguards intended to place 
the papulation on notice that illegal activity would be punished, if 
necessary, by the e x e c u t m  of innocent inhabitants The Dutch 
appellate court held that the prerequmte for a reprisai was illegal 
sfoie action, or a t  least state-sanctioned action, by the apposing bel. 
ligerent \\'here no connection between the inhabitants of the occu- 
pied territory and an  illegal act of the displaced sovereign could be 
shown, reprisals against innocent inhabitants w e ~ e  always illegal It 
would take rl speclfic provision of an international agreement to 
c h n f y  the law 

IV The 1949 Geneva Conventions 

A The Ouil ians  Conuentron 

The law of war paid httle attention to c ~ v h a n s  before the adop. 
tian of the 1949 Geneva Conventions There were established rules 
which applied i n  periods of occupation, but very little pmtectmn 
existed far civilians outside of occupied territory When the drafters 
met LO revise the I B W  of war after World War I1 it was clear that 
cw>lians needed greater protection The result was a fourth Geneva 

Article 34 of the Civ~lians Convention IS categarical- 'The tak. 
mg of hostages IS prohibited." The prohibition applies in both mcu. 
pied terntoly and the territory of a belligerent. The offha1 cornmen. 
tary to the Convention explains that  the article concerns"the taking 
of hostages as a means of intimidating the population m order to 
weaken Its spirit of ies18tance and to prevent breaches of the iaw 
and sabotage in order to ensure the security of the Detaining 
Power."jr The cornmental?. also states that the word "hostage muat 
be understood in its wdest possible sense."58 The prohibition on the 
taking of hostages was phrased in the most absolute terms The 
intent of the orlgmal Red Cross drafters was to enshnne ~n the 
Convention the principle of law that no one should pay with his or 
her freedom for the acts of another 

In ease any doubt existed as to the impact of Article 34 on the 
law of reprisals, Article 33 prohibits the imposition of collective 
penalties and also specifically forbids taking reprisals against pro- 

Conventla" spemfically eoncermng Cl\.lllans.56 
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tected persons Thus. if the Cnired Nations captires in Bosnia are 
considered to be ci\ilians, to hold them hostage E a clear breach a i  
the Gene\a  Civilians Canvenrian To hold them as some sort  of 
reprisal prisoner 1s likewise B clear breach 5 9  

Two other  provrsions o f  the Civi l ians  Convention c l e a r l !  
address the treatment of the United Nations hostages (presuming. 
of COUTEP.  that they are civilians and not prisoners of war) Article 28 
provides thar the "presence of a protected person may not be used to 
render certain points or areas immune from military operations 
Note that  this article 1s actual l r  addressed to the captor, not the 
attacker In essence, the article states that  no mil i tan advantage 
will be gained by placing "proreeted' persons near military objec- 
tives Therefore, it I S  assumed thar because the target wi l l  not gain 
any immunitj by the presence of protected persons, no reason exists 
to place a protected person near It 

s Convention provides t h a t  the 
p places of lnternment In an area 
rs of war" The Cammentav to rhe 

provision states that the intent was to have"internees 
by a n a l a u  with the prisoners of war"6Q LVaVartime internment ithe 
process of holding c ~ v i l i a n ~  in camps) o f  enem) C L Y ~ I I ~ I I S  IS a severe 
measure  regulated by e n t e n s i c e  provismns of  t he  Civi l ians  
Convention 6 1  \\%en addressing the war in Basma. the legal rela- 
tionship of the hostages to the Serb captors 1s ~ruc ia l  ~n determining 
whether this provision applies For it to apply, the hostages must be 
considered ro be both civilian5 and enemies of the Serbs Regaidless 
of haw one characterizes the hostages, the prohibition on exposing 
them to the "dangers of war' 1s certainly broad enough to prohibit 
their being chained to 11kely targets There 1s no evidence that the 
Serbs made the slightest attempt to comply with the safeguards 
established in the Convention for the treatment of internee8 

B The Prisoner of War Con~ention 

The Prisoner of War Convention also 1s relevant. The Serbs are 
in no better position if the captives are considered to be prisoners of 
war But are they prisoners of war7 Generally, prisoners are war are 

. treared 

1-0 
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persons belonging to the armed forces "who have fallen into the 
power of the enemy"62 If the capturing power decrees that persons 
held by it are pnsonerr of war there 1s no lag~cal  reason far the state 
of which those persons are nationals to reject the characterization 
Nor should the United Nations question the designation The 
Prisoner of LVar Convention provides much more extensive pmtec- 
tlans to captives than does the Clvhans Convention 

If they are considered pnsoneri of war, then they obviously can 
be held But then captivity must meet all the requirements of the 
Prisoner of War Conventmn. Art& 23 of the Conventmn prohibits 
detammg a pnsaner of x,ar ~n an area where he might be exposed to 
the "fire of the combat zone." Like the Civilians Convention, Article 
23 also provides that the presence of B prisoner of war may not be 
used to "render certain points or areas immune from rnhtary opera. 
tmns " The prohibition on exposing the prisoner of war to fire ~n the 
combat zone 1s mtended to ensure that prisoners of war are evacuat- 
ed from the front as soon as passhle and that they are not then held 
near mhta ry  objectwes 63 Again. the place to whleh they are BYLCU- 

ated, if It is a0 o the rwm valid military obJectwe, can not be ren- 
dered immune Rom attack by them presence Accordingly, there E 
no reason to place prisoners of war n e a r  military objectives. 
Although the United Nations forces understandably may be reluc. 
tant to attack a target where their compatriots are being held, the 
advantage gained by the Serbs 1s a t  best merely tactical and most 
assuredly r e m a m  illegal and impolitic 

The expected response of a war criminal charged with using 
prisoners of war tu shield a target 15 that the act was required by 
"military necessity" That a tactical advantage might have been 
gained by the prohibited act 1s no defense to a charge of violating 
unambiguous and nandebatable rules of the law of war. The Umted 
States Army manual on the law of war explams, "Military necessity 
has been generally rejected as a defense for acts forbidden by the 
customary and conventional laws of war inasmuch as the latter have 
been developed and framed with consideration for the concept of mil- 
itary n e c e s s ~ t y " ~ ~  The Bosnian Serbs have made no effort to meet 
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their obligations under the Prisoner of K a r  Conbention and c o u l i l  
not successfull) plead miliraty necessity as a defense to a charge of 
endangering the caprives 

C Tire 1 9 i i  Protocols 

The 1977 Protocols to the Geneva C o n v e n t m n ~ . ~ ~  u h d e  per- 
haps not directl) binding on the parries to the conflict. nevertheless 
provide useful background information a n  the subject 66.4rticle 44 of 
Protocol I provides that any "combatant who falls into the power 
of a n  adverse Parry shall be a prisoner of w m "  Because combatants 
generally include all members of the armed forces of a party to the 
conflict, the members of the national armed forcer made a\a i lab le to 
the United Nations, if  not considered LO be c ~ v ~ l i a n s  i 

Serbs, would be considered combatants The Protocol pr 
not refer to a n  "enemy," but simply an 'adverse Party '  EIen I f  the 
Serbs. through some distortion of a common sense definition, are not 
characterized as the "enemy" of the United Nations peacekeepers. 
they most assuredly have made themselves an adverse part? respe- 
c d l y  by their actions in taking and endangering the lives of the cap- 
tives) Article 45 of the Protocol provides that should there be any 
doubt as to the s ta tus  of a person who "falls into the power of an  
adverse Party he shall be presumed to be B prisoner of "ar" The 
Protocols would. therefore, clearly tip the s c d e  in favor of prisoner 
of war status for the hostages held by the Serbs 

Haweuer, Protocol I ais0 provides some guidance should the 
captives be considered c~vi l ians .  The 1949 Conventions did not 
squarely address the problem Article 51 of the Protocol addresses 
the protection of the cirilian population and their use as prophylac- 
tic prisoners 

The presence or movements of the ei\iiian papulation 
sha l l  not be used to render  cer ta ln  points  o r  areas 

Nonetheless many of the proilrionr reflect ~ui fomaw inrernai imal Is* 
LFor purpmees a f f h e  International Tnbunals  jurisdiction. but nor for the pur- 

l e ~ ; t  aciardmg LO the United States Ambassador to  the  Unired Nat ions kmbaisador 
Ubnght said at I J  understood that  the l a s s  and c u ~ r o m s  of war referred to  :hn the 
S~a:ufe for the I nbuna l l  Include all obligations under  hurnamtarw l a w  agreemer.rs 
~r force ~n the terrlto" ofrhe farmer Yugoslar>a at  the time ,he 8ct8 were  conm#.ted 
m c l u d q  the 19.- Profacolr Addltmnal to :hex Corienr ioni  Q u m d  ~n hllew-, 
~ u p m  "a le  7 2r EO 

pose of settmg Y Y t  prmclples Of cvstomaC lnrernarlonal law Protocol 11% relevant. sf 
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immune  from mi l l t a r>  ope ra t ions ,  in par t i cu la r  i n  
attempts to shield military objectives from attacks or to 
shield. favour or impede military operations The Parties 
to the conflict shall not direct the movement of the cw~l i an  
population or individual civilians m order to attempt to 
shield military objectives from attacks or to shield mill. 
tary operations 67 

In  sum, it really does n o t  matter how the United Nations per- 
sonnel are characterized 58 N h t h e r  they are considered to be civil. 
ian noncombatants or prisoners of wer. there have been vmlatmns of 
the law 

V. Criminal Liability 

The Geneva Conventions make distinctions between " g r a r e '  
breaches of the Conventions and lesser violations Where a grave 
breach of the Conventions has occurred, every party LS obligated to 
"search far perrons alleged to have committed v a v e  breaches, 
and shall bnng such persons, regardless of their nationality, before 
its own courts.''59 A party also may choose to hand the suspect over 
to another party for trial The sum of these obligations 1s usually 
referred to as a duty to "prosecute or extradite.""0 Grave breaches 
are umuerral jurisdiction crimes and. therefore, am subject to prose- 
cution in e v e n  state Where a lesser 07 simple breach is alleged, the 
primary duty is on the state of the offender to take such action as E 
necessary to suppress future v,olatmns. 

The Civ~lians Convention lists the "taking of hostages'' as one 
of Its grave breaches 7 1  Most, ifnot all, domestic penal codes prahih- 
I t  the taking of hostages for any reason The hostage taking that IS 
prohibited-and made a grave breach of the Civilians Cmven tm-  
includes the added element of B threat to either prolong the deten- 
tion or put the hostage to death. In effect then, the taking, to be a 

'GC. 8UP'" note 1 Bn 11: 
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grave breach. n w = t  be more rhan rhe domestic law tort of wrongful 
imprisonment The commentary explains why "[?]he fact of taking 
hostages. b i  Its a rb i t raq  character, especiall) when accompanied by 
a threat of death. E in itself a very EITIOUS crime. It causes ~n the 
hostage and among his family a mortal anguish ahich nothing can 
justify'.' Conceiving of B hosrage situation which does not include 
the threat to either hold the hostage for B prolonged period of time 
or to kill that hostage 13 difficult In  any event. if the Serb hostage 
takers did not intend t o  prolong detention or put the hostages to 
death, they can t n  to raise their lack o f  intent to threaten or harm 
the hostages as a defense m court 

The Prisoner of N'm Convention also includes a 11st o f  grave 
breachea -3 AIthoLgh the taking o f  hostages is not a grave breach of 
the Prisoner of V'ar Comention (because captnes covered by this  
Convention are properl) held). this Convention declares "inhuman 
treatment" and "willfully causing great suffer ing to prisoners of 
uar  to be g ~ a v e  breaches Chaining a person to a Ilkel) target I S  

surely "inhuman treatment." The woeful countenance a n  each p r m  
mer's  face demonstrates that  they w'eie caused "great suffering 

.&tide 13 of  the Convention requires that  ''Prisoners of War 
must at  all times be humanely treated "Article 13 adds definition to 
the concept o f  inhuman treatment and prohibits "any act or omis- 
sion causing death or seriously endangering the health of a prisoner 
of war  ' ' 7% Undoubtedly, chaining a prisoner of war t o  B valid 
military abjecr i ie .  which might a t  any time be attacked. clearly 
endangers the health of the prisoner Article 13 also provides that 
endangering the heaith of a prisoner of war "will be regarded as a 
serious breach of the present Convention ' ' - 6  

What does a11 this mean? The Serbe have cammitred grave 
beaches o f  the Geneva Comentmna by taking and endangenng the 
United Uarians personnel and every state parry to the Canbentions 
1s obligated to take action to 'prosecute or extradite" chose respami- 
ble fo r  the breaches In language common to each of the Conventions 
a 'High Contracting Party" I S  required to "search fo r  pereons alleged 

-.GP\(: IUP'C ncce 2 a n  130 
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refutes any suggestion that the "prosecute or  extradite" obligation IS 
hmited to the trial of a defendant aetuaily i n  custody Preparing 
appropriate indictments 1s clearly part of prosecution action and 1s B 

precursor to brmpng the defendant before the courts States which 
do not take Steps to prosecute or extradite are themselves vmlatlng 
the Geneva Conventions There I S  no room i n  the law related to 
grave breaches for political considerations 

VI Enforcing the Law 

The conflict in the Former Yugoslavia is a militaty legal. and 
political quagmire. Yet, in that  quagmire we can find s t  least one 
point of firm terrain-the law of war. Violations of the IBW of war 
have occurred on all sides of the conflict But. regarding the hostage- 
taking Incident. only the Serbs are responsible There IS no doubt as 
to the law or 8s to its violation by the Serbs To  imply take a "let 
bygones be bygones" approach to law enforcement in the hope of 
reaching some sort of peace settlement would be a trapc mmtake. 
Yet, unfortunately. this is ail too often suggested as part of. If not 
key to, any proposed "diplomatic solution " If the Serbs will "egoti. 
ate only after an assurance of immunity from prosecution, why not 
gwe them the Immunity? The answer IS that any agreement contain. 
mg such a provision 1s unlikely to stand for long. Further, there 
would be no way to immunize the Serbs from enforcement action 
taken by countries which had no part m the agreement, but which 
take their obligations under the Geneva Conventions seriously and 
are prepared to enforce them If Serbian w a r  criminals cannot be 
w e n  total, umvereal, and absolute immunity --an apparent Impos- 
sibility- then why make immunity a key to "peace7" But, there is a 
larger ISSUB. If recognized war criminals are able to negotiate away 
their crimes, then much of the r u m n  d'etre for the law of war IS 
negated Such blatant contempt for the law must have a came. 
quence 

Of course, the initial goal when a belligerent commits a war 
crime is to force that belligerent to stop. As this is written, the Serbs 
apparently have released the hostages, so one might be tempted to 
accept the argument that because the war crime has ceased, there is 
nothing left to be done. Unfortunately, this IS absolutely wrong 
When a kidnaper releases his victim. society does not smply walk 
away and take no action against the kidnaper. Although the release 
of the victim always remains the primary goal, accomplishing that 
goal does not wipe the slate clean. The kidnaper must pay B price for 
his actions Why should any less be demanded, or expected, of the 
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w'artime hostage-taker? 

One c l e a r l i  permissible consequence IS s m p l y  to conduct a 
reprisal operation The a c t m  of the Serbs LE clearly illegal A ioliou; 
up. and strengthened. a ~ r  r a d  to  punlsh them. and, thereby. preient 
such crimes ~n the future. u,ould be a most appropriate repiisal 
action I n  this author's o p m m  the reprisal a c t m  should be accnm- 
panied oy a clear and unequnocal  statement thar the r e p r m l  attack 
1s occasioned solely by the p r m  illegal act of the Serbs m taklng the 
hostages and, if further %mIatmns of the l a %  occur. 50 LOO xlll fur- 
ther reprisal actions !\%de such actmn mlght agam endanger rhe 
peacekeepers or simply invite counter-reprisals by the Serbs. these 
possibhtles should not automatically be a bar  t o  milltar? ac t ion  
The Serbs must be made to  believe, or a leasr worr!, that  there 
might be a heai7 price to pay for their continued violatima of the 
l aw of war Sometimes, we need to quit speaking softl?. or  wen  loud- 
ly, and use the "mg stxk."'r 

It might also help to constant13 remind the Bosnian Serbs that 
the protection of human rights IS a fundamental aim of the interns 
m n a l  community If the Serbs intend to fighr a \bar, they ~ U E :  do so 
m compliance uith the l aw chat regulates war Sothing prohibits the 
international community from getting more mwlved ~n the conflicr 
to protect the human rights of noncombatants The world 1s appalled 
at  the actions of the Bosnian Serbs. They ha ie  chosen to conduct the 
Bosnian war using methods not seen since those saiiie method. were  
condemned during and after World \Var I1 If the prosecution of war 
cr immala was an .?llied wvar aim in World War l l , - B  how can  the 
world s n  h i  and allow a rever~ion to pre-iTorld M'ar I1 atme 
go unpunished toda)? 

E u e v  press release or news conference concerning the w a r  in 
Bosnia should include a statement t ha t  the world expects some 
action on the part of the Serbs directed at puniahing those who have  
publicly exhibited such contempt for la* Further. ever). diplomatic 
utterance should include a demand for trial and a reminder thar the 
narians of the norld intend t o  take wharever action 13 required to  
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place those responsible for this outrage rn the defendant's dock 

Karadzic's public approval of the taking of the hostages and his 
approval of t h e r  mistreatment is a prosecutor's dream It is now 
impassible for him to claim B lack of knowledge or disapproial of the 
hostage taking If there u,m ever any doubt as to the propriety of 
making him an international bandit, that doubt has been removed 
by his actions But, m addition to providing the fact finder with 
videotaped evidence of his individual criminal reEponElblhty he slso 
has made any criminal defense by his subordinates very difficult 
H E  characterization of the captives as "war prisoners" clearly placed 
all Serbian military subordinates on notice as to their oficmliy rec- 
ognized status When the captives were declared to be prisoners of 
U ~ T ,  any question as to the standard for their treatment and their 
coverage by the Prisoner of War Convention was removed From 
that moment on, his subordinates were on actual notice that the 
captives were considered by their leadership to be prisoners of war 
and their treatment governed by the Prisoner of War Convention 
And. as IS the case with all criminal law, even Bosnian Serb "sol- 
diers" are presumed to have knowledge of the law. 

War crimes have occurred on all sides of the war !n Bosnia. The 
usual exp1anation;def~ense:excuse far one side's wdations of the law 
of war E that  the other side has done exactly the same thing This 1s 

the equitable doctrine of tu  quoque or "thou also"":9 The essence of 
this doctrine IS "If 1 did it, you did it tool And, therefore, who are you 
to pass judgment on me?" Even though it IS not a legal defense to a 
war crimes charge, It is the type of argument that  can make war 
crimes trials appear to be driven more by politrcs than law But, in 
semng United Nations personnel and holding them 86 hostages, this 
plea simply is not available. Umted Nations forces never held 
Bosnian Serbs hostage 

What should be done? First. every former hostage should be 
interviewed regarding the circumstances of his capture and the con- 
ditions of his imprisonment. Statements should be taken for use in 
any criminal trial. The identity of the commanders who carried out 
the seizure as well as the identity of those who served as guards 
should be established. The evidence needs to be collected quickly 
and preserved 

As soon as possible, those states whose nationals have been 
held and abused should prepare indictments against the Serbian 
captors, identified by the forelgn equvalents  of "Jane Does" and 
"Richard Roes'' if necessary But, most importantly, all those identi- 
fied members of the Serbian leadership sim have publrcly embraced 
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the hostage raking should be named m the indicrments All chase 
who actually participated in the taking, mistreating. and endanger- 
ing of the captives also should be prompt11 indicted 

Obviously. an indictment based on the hoarage taking should 
a130 be prepared by the Prosecutor's office a t  the Special Tribunal 
established by the United Nat ions  to hear war crimes cases arming 
~n t he  conf l ic t  @ O  Furthermore.  other countries throughout the 
iiorld-and especially the United States-should make clear that  
the? also are prepared and willing to aid in the capture and p~osecu.  
tion of n a r  c i imina l~  A8 the w,orld's only superpower. the L'nited 
States has the ability t o  truly be a "bull) pulpit '  from which to 
make, and enforce B demand for justice As B practical matter, the 
United States E now m a position to condition foreign aid, govern- 
mental reeagnitmn. and a host of other favorable actions on virtually 
any lawful goal it wants to establish One of those goals should be 
the termination of al l  support for ~ o u n t r i e s  t ha t  engage m w a r  
crimes or  which take no action to punish w a r  criminals If neees- 
saw, the United States should stand ready to prosecute war crimi- 
nals tn its courts, basing Its jurisdiction on  the unirersality pnnci- 
ple The United States should rewen the available forums in which 
such a m a l  might take place, including the possibility of b r m a n g  
war criminals to trial before general courts-martial and military 
~ o m m i ~ s i o n s  82 Both militmy forums have staturory jurisdiction to 
try 'any person" for a violation of the law afwarE3 

proiar- c o ~ r t i  or other  n?.l;tan. tribunals I d  P 621 
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The chain of command of the Serbian military forces 1s known 
The Hague Prosecutor's Office already has  indicted the Bosnian 
Serb Army commander, General Ratko Mladic?' 8 s  a war criminal 
for prevmusly committed crimes But a commander also can be held 
criminally responsible far the actions of his subordinates The com- 
mander's criminal Iiabilitj extends at least to those cases where he 
knew, or should have known, of the offense and took no action to 
either prevent It or  to stop I t  65 Given the publicity that the taking 
and holding of the hostages generated, it would be most unlikely for 
B Serbian commander to successfully plead a lack of knowledge. If 
any Serb commander made an effort to stop the offense and to pun- 
ish those responsible, It has yet to be reported. Therefore, Serbian 
commanders. with either chain of command responsibility for the 
hostage takers or territorial responsibility far the areas m which 
they %ere held, should be indicted and gwen an opportunity t o  make 
them case in ajudicial forum. 

Once indictments are prepared, a complete international police 
effort should be mounted Na effort should be spared in bringmg the 
suspect8 into a judicial forum Arrest warrants should be prepared 
and distributed around the world. The list of the indicted should be 
forwarded to INTERPOL for i n ~ l u ~ m n  ~n its computer data base 
Having one's name listed as a wanted cnmmal in INTERPOL'S eom- 
purer network sends a global message that those who violate the law 
of war are no different than any other transnational criminal Once 
indicted,  t h e  "mugshots" of every known suspec t ,  including 
Karadzic, should be an the first page of every bulletin issued by 
INTERPOL. INTERPOL serves chiefly as an information exchange 
mechanism rather than as an action agency. But, with such obvious 
war  crimes, It becomes important to focua attention on the crime 
and the criminal. With attention comes pressure and when the pres. 
sure IS great enough, action might be taken to bring the c~.iminaIs to 
pstice.  

However, suppose that the effort to  bring the suspects into 
court fads. Even though the International Tribunal for Yugoslavia 18 
prohibited from trying a person ~n absentro, some consideration 
should be piven to doing so in the domestic criminal courts of those 
states ~n which the war criminals m e  indicted Trials in absentia are 
an  accented Dart of  man" domestic l e d  svstems and  Martin . .  ~. 

"In ear1yAugu.t 1595. Karadiic formall) removed Mladic from commend The 
remoi,al apparent]) had n o t h i n g  r~ do w i t h  Mlsdic 's indictment by the Hague 
' hbuna l  as B w ~ r  erimmal, B disunctian shared by Keradzic Rather the r e m ~ v a l  
appearr to  be relaled 10 battlefield hesee LO the Craari His  remoi,al has been chal. 
lenged by ather Buraian Serb generals Bosnian Serb Generala Reject Demalion,  
W 1 S H  PoiP Aug I 1555 s f A 1 4  

SSra penerolfy William H Parks. Command Rawpanatbiiily for Mhr Crime8 6 2  
WL L REI 1119531 
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Bormann was tried in  aoseniia b i  the Suremberg Tnbmnl 00 Tnoir 
responsible far the dad? atrocities in  rhe Former Ydgoslavla should 
be made to i\orr) about the possibiliti of such a m a l  The beref! of 
considering trials in  absentia 1s clear 

If there E enough eiidence collected the mere fac t  that  
t he  accused ! s  not accessible  to the  tr ibunal c a n n a r  
impede his prosecution If there 1s a possibhtj  of rrv;ng 
mdividuals rn obaentin main uar  criminals will n o t  
ercape international condemnation and punishment If 

I t  ~1.111 provide the %a) to EO. 
5 the gorernments n w n g  shel- 

ter and refusing to extradite i?ar criminals 6 -  

An in absentia trial does not mean that the defendant cannot 
make an  appearance. Lt means only that the trial will not be d e l e e d  
while the court awaits an  appearance Additionally, any indictments 
far war crimes would be made globally public and the uorldk media 
certainly would corer the trial The defendant would be on n m c e  as 
LO all the proceedings and the prosecutions case against him The 
trial would not rake place ~n some sort of 'Star Chamber" ~n a h x h  
the defendant IS riven no opportunity to present a defense \Thar 
could be wrong with offering war criminals the apportunlty to pub- 
M y  appear m a properly esrabliihed court and explain and defend 
their ac~ion.7 

The country with the greates t  influe 
E Serbia proper Serbia should be especial 
~ n g  of the mteinational embargo against I 

on its cooperation m brmpng war criminals t o p s t m  The Bacnmn 
Serb people also should be made to understand tha t  they mlght 
avoid some of the world's approbation, and rake B p a n t  step toward 
international le@timacy. by twing the war  criminals themselves Of 
course, the t n a k  would h a w  to be legltirnare and something more 
than mere show In short. treat war criminals like war c r ~ m i n a l ~  
not as respected national leaders 

Incredibly, a Serbian leader has  been quoted as saymg "I 
expect we have gamed a lot a i  respect from this The international 
community has started to respect us 8 s  much as all the others in 

. . .  . . . .  . . .  . . . . .  . .  . .  - , . >. ^ .  :-. . . . . . . . . . . .  . .  . 
,./ . . . . . . . . . . .  . . I . . .  
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this conflict ''68 Where such contempt for the law and human decen- 
cy are publicly displayed. respect never should be the result The 
taking of these hostages should lead to the international community 
"respectin< these war criminals to the same extent BE the Bosnian 
Moslems and the other Serb \ Ic t ims "respect" them If soI Indict- 
ments and preparations for trials should not be long delayed 

These uar cnmmals should be forced to hie as international 
outcasts, unable to leave their enclaves without fear of being arrest- 
ed At the Same time, international recognition of the leghmacy of 
their cause should be absolutely intertwined with the willingness of 
the Serbian forces to comply with the minimum standards of the law 
of war. including the public prosecution of those who fail to do so 
When the commission of war crimes is seen BJ a tactic in which any 
short-term tactical advantage 1s far outweighed by the long-term 
adkerse consequences to the cause 8 s  B whale, war  crime3 will 
diminish considerably It is an elementary principle of physics. for 
ever?. action there is B reaction When war crimes are committed, 
the mdiwdual and the e a w e  should expect to pay a pnce.a* Putting 
war criminals, regardless of political station, in the defendant's dock 
1s certainly an appropriate reaction to the crimes committed. This IS 
not a quixotic quest. There 1s no doubt as to the law, no doubt BS to 
Its vlolatmn. no doubt as to the identity of some of those responsible; 
and no doubt as to the duty imposed on the rest of the world. What 
1s missing 1s B demonstrated determination to enforce the law 

As this article is being written (Summer 1996). the tide of war 
is mnnmg strongly in the Bosnian Serbs' favor It 1s quite probable 
that the stnng of Serb military successes w l l  continue and that the 
Bosnian government may be forced to submit to the Serbs. Should 

Whnsrine Spalar Bosnian Serb8 So? World 'Has Started to Respect Ua, W*SH 
POST, June 9 ,  1995, B t A 2 1  

' V h e  pnce 10 be paid could include moneran  dsmapei .Article 3 a f the  Fourth 
Haeuo Conrention or 1907 provides 

A belligerent which violates the pro>iwans o f t h e  said Remlations shall. 
i f f h e  c%be demands, be liable ta pa) cornpenration I t  shall be reapanal- 
ble tor all  acts cornmilfed by perron% farming part a l  i t s  armed forces 

Hague Convention No N, mpm note 29 The 1949 Canventians reflect the same nen- 
tament In P p'O"l110" m m m m  to SI1 ravr conventmni 

h o  High Cunfrsctmg P e w  shall be allowed to absal ie  ~ f i e l f v r  any other 
High Contractrng Party of m y  liability incurred by itself or  by another 
High C ~ n t r a e f m  Party m respect 01 breachen r e f m e d  to  ~n the preeed- 
mgAmc1e 

GC. supra note  1, art 148. GPW, supra note  2, art 131 Regarding rhri provmlon. 
Pictel has nlafed that 'The State remains reaoansible ior broaches of the Conventmn 
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this happen, the  effort to punish those responsible for epegmus 110- 

lalions of the law of war should he redoubled. not reduced or elimi- 
nated Victor)- a n  rhe battlefield can not be seen as leading to immu- 
nity in the courts Entry into the family of civihzed narions must be 
predicated on a demonstrated abilit, to l i \ e  bi and eniorce those 
basic rules of law recognized as binding on ever? member of the iam- 
tly Again. I f  the Serbs cannot. or w 1 1  not. produce the defendants far 
c n a l  in the Hague Tribunal or  m the courts of another state. the) 
ha i e  the right t o  meet t h e n  la i t  oi \IBT obligations by trying the 
defendants themselves 

In the wake o i  the Serbian seimre. m a conflict a rhousand 
miles au'ay and on the edge of another cont inent ,  the  world wit- 
nessed yet another hostage taklnggO Chechnjan rebels seized hun- 
dreds of hostages, executed some. and announced that more uould 
be killed unle~s  the Russian government gaie in to them demands 
Not unexpectedly the few Chechnyan guards photographed also 
wore  masks to hide thew identity I t  1s not too much t o  suggest that 
the Chechnyan hostage taking was based a n  the apparent success of 
the Serbs i n  extractmg some sort of p r o m i s e  from the United 
Nations tha t  there would be no more attacks on Serb positmns 
LVhether or not such a promise was actually made is irrelevant 
Others react to what they see as a positi\e outcome far  obvious n o -  
Iatmns of the law by committing the same vmlations Conceivably, 
the Chechnyan rebel leadership might have been less ivilling to take 
and then execute hostages if the Serbs had been treated as Interns- 
tmnal outlaws rather than as successful militan. commanders and 
lawful players on the world scene Just  as in Bosnia this crime must 
be punished 

The prosecution o i  war  criminals can he a malor weapon in  the 
arsenal of law available in the much.louted Sew IVoorld Order The 
weapon may be a little msty from lack of use bur It can he cleaned 
and polished and once again made to do Its d u t j  in enforcing the 
law The prosecution of a war criminal forces the individual criminal 
to explain his actions and endure the consequences B u t  additional- 
ly, the public trial af war  criminals ensures that the criminal person- 
alities a i  those responsible for committing atrocities become known 
to theu  countrymen At the  conclusion of the  Nuremherg trials. 
Herman Goring discussed the significance of the trials with the 
prison psycholo@ Goring, Hitler's onetime trusted iieutenant. said 
of his Fuhrer's legacy. 'You don't hare to worry about the Hitler leg- 
end any more IVhen the German people learn all that  has  been 
revealed at this tnsl ,  11 won't he necesssr?. to condemn him. he has 

.,Lee Hackstsder Gtinmin Hold 500 Hundred Hr%tcyer I , .  R 
!\uti POST J ~ n e  16 :9% a l A l  
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condemned himself "91 If  we substitute the Serbian leadership for 
Hitier, and the Serbian people far the Germans, the same analysis 
might again be made far the importance of war crimes trials in this 

Same argue that the proaeeutmn of war criminals might hinder 
a return to peace However, this is not true A viable rule of law IS 
crucial to estabhshmg lastlng stabihty and peace. The people of 
Bosnia, on sll sides, are not likely to forget the crimes that have 
been committed against them. Not every member of the Bosman 
Serb forces 1s a war crimmal. Very likely. many of them are as 
appalled by these crimes as 1s the rest of ciwlization When war 
cnmmals are brought into court and their misdeeds recounted for 
the world, the result is to focus attention, and condemnation, on 
those actually responsible for the atrocities In the words of the 
Bosman Ambassador to the Umted Nations, "[Wlhen we identify 
and prosecute the guilty. w e  exonerate the mnocent 'q2 

In 1941, the world watched in horror as the Nazis systemati- 
cally conquered Europe and imposed a brutal regime on the peoples 
of Europe. In October 1941, two months before the Unlted States 
entered the war, President Roosevelt discussed the Kazi practice 
regarding hostages: 

The practice of executing scores of innocent hostages in a 
reprisal far isolated attacks on Germans in countries tem- 
porarily under the Nazi  heel revolts a world already 
inu red  to suffering and brutali ty.  Civilized peoples 
learned long ago the basw principle that no man should be 
punished for the deed of another These are the acts of 
desperate men who know in their hearts that they cannot 
w m  Fnghtfulness can never bring peace to Europe It 
only sows the seeds of hatred which will one day brmg 
fearful retribution 93 

President Roasevelt's words were prophetr They are as rele- 
vent for the w a r m  Bosnia today 8s they were for the WIT in Europe 
over fifty years ago. Mile  it may be difficult for the world to under- 
stand what this war in Bosnia is all about,9' a failure to punlsh 

case. 

sG M GILBERT, N L m b I B E R C  DURI 392 (19471 
"See Sympaslum, dvprv note 87, at  63 (remarks o l  Ambassador Muhamed 

Sacrbey) 
"noscage8 Cccra. SUP" note 21 at 798.99 
'IOne author has deaenbed the cause of the ~ a r  a i  io l laws  
Bosnla'h war IS cruelly ~ i m p l e  I t  IS the result a i  the reiurrect~on ~n OYI 

cs1 guests o i t v o  great Balkan powera o t  
medieval orinn. Serbrs a n d  Croaus. and the s t ~ e ~ p  to re eltsbilih 
their ancien1 frontiers Ki th  modern weapanrj- ~n the chaor oiport.com. 
munlJL eastern €"*"De 
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those responsible lor the  atrociiies which n a i e  occurred certainl) 
wil l  make it easier t o  understand at least part o i u h a t  the next uar  
m the Former Yugoslavia will be abour-unrequted revenge 
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THE NUREMBERG PRINCIPLES, 
COMMAND RESPONSIBILITY, AND THE 

DEFENSE OF CAPTAIN ROCKWOOD 

MUOR EDWARD J O'BRIEN' 

I. Introduction 

On the evening of 30 September 1994, Captain (CPTI Lawrence 
P. Rockwood, a eountenntelhgence officer for Jamt Task Force (JTF) 
190, left his place of duty a t  the Light Industrial Complex in Port- 
au-Prince, Haiti, and went ta the National Penitentiary to conduct 
an inspection.' Captain Rockwoad feared t ha t  prisoners m t h e  
National Penitentiary were being abused, tortured, and killed.2 
Although Captain Rockwood had brought his concerns to other 
members of the JTF staff, they did not share his ~ o n c e r n . ~  The teati- 
mony of several witnesses at his trial indicate that CPT Rockwoods 
fears were based on speculation and not on any evidence of abuse a t  
the National Penitentimy' By going to the National Penitentiary, 
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CPT Rockwood left his place of duty and disobeyed orders.6 

At his court-martial, CPT Rockwood tried to justify his conduct 
baied on international laws One of CPT Rockwood's defense theo. 
ne6 was that his command was criminally negligent by not protect- 
ing Haitian prisoners from alleged human rights abuses, and thar 

urongiulneie of CPT Rackroods conduct, one musf consider the context ~n rh ich  ~t 
occurred Colonel lCOLl Richard H Black deembed the rnuatian in Ham t o  B House 
l u b c  

C l l n e i .  aupra note 1 at  A1 Charpea m l u d e d  two e p e c l i l c a t m r  of mmence 
virhout l e a i e  IAWOLI, disrespect t o  a superior commsrioned oxleer w i l l f u l  dmobedi- 
ence o i  B mpenor eammisaianed ofklcer failure Lo abe) B lauful order and conduct 
unbecoming an ofFirer and a gentleman The disrespect and disobedience eharpea and 
m e  specificatian ofAUOL B ~ U I ~  from CPT Rockwoadi conduct on 1 October 1994 Sei 
Rockuood ROT 6upra note 4. Appellate Ethibit I Cha rqe  Sheet, The caurf-msrtial 
canncied CPT Rackuoad of all charees exmpf the charge (or falling to obey a laivful 
order The eoun msrtial sentenced CPT Rockrood Lo diamirsal and farfeiivre of fuo- 
rhirdr a i  his and s l :o~ance i  
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CPT Rockwood could be held criminally responsible if he failed to 
act.' 

Asserting that  his command was criminally negligent presup- 
poses that  the command had a duty to act Captain Rockwaod's 
defense raised two legal concepts to impose a duty on the JTF 190 
Commander. Sexher  theory withstands scrutiny. 

First, CPT Rockwoad invoked the doctrine of command respon. 
sibility for war crimes committed by subordinate soldiers. 

I reached the conclusion that the U.S. would bear respon. 
sibility because the human n g h t s  violations would be 
committed with the knowledge of the command, in  the 
direct proximity of its forces, and by Haitian forces with 
whom the U.S had a signed agreement of cooperation. I 
based ml- concern over the commands possible criminal 
negligence on the historical principles recognized in the 
Charter of the Nuremberg Tribunal which held comman- 
ders to be liable for failing to take action to "prevent" war 
crimes More particularly, I was aware of the C B S ~  of the 
United States U. Yomashito General Tomoyuki Yamashita, 
former commander of Japanese Forces in the Phdippines, 
was sentenced to  death m 1946 by an international war 
crimes tnbunal  [sic] for his failure to protect Amencan 
prisoners. even though he neither ordered nor knew of 
their execution by his soldiers.8 

.Chner, supra n o t e  1, mf A1 Captain Rockwood d i u  raired the  defense of 
duress See Rackwood ROT, 8 w i a  note 4, Appellate Exhibit XVI See also MCM. 
sumo note 6,  R C M 916sh) 

It 18 a defense to  any ofiense except lvlling an innocent person that the 
aecuaedi partmpatmn m the ofiense wa8 caused by a reasonable appre- 
hension that  the accused or another ~nnocenf person would be mmedl-  
atel) killed or i a u l d  immediately auffer serious b o d ~ l y  '"jury ii the 
sccured did nor commit the act The apprehension must reasonably C O ~ .  
t inui rhraughout the ~ornmisbien a i  the act If the accused ha6 any rea. 
sonable oppnlfuna) m maid committing the act without subjecting the 
accused or another innocent perron t o  the harm threatened. thm defense 
ehallnot apply 

Id This defense has aeieral Keskneises First. CPT Rockwaodh apprehension 
not reasonable. he had no infarmation whxh lndrcaied lnnncent perbans would be 
immediately killed or cufier se i iou~  bodily mluly ~f he did net BEL. Fbekuood ROT, 
supra note 4,  a t  962, 1151, 1213 Second, CPT Rockroad had ather opportunities 
through the chain o i  command t o  eliminate the harm he perceived Id at 2087.08 
2101.03 ltestimon? of the JTF Inspecfar General, Lieutenant Colonel ILTC) Raben L 
Harrrbon) The remainder of thin note w111 ioma on the ~ u a t ~ f i c s t m  defense 

C o n g r i s s m n a l  Hearing, ~ u p r a  note 4 ,  at 2 4  i r r i t fen  drstement a i  CPT 
Rocksood) Captain Rackaoad imphes that the agreement between Preaident Carter 
and Preaidenr Emile Jonais~unl made the United State: m p o m b l e  for the a m m ~  oi 
Haitian raldiers Hoxeier, a redew af this agreement leads to the oppoiite CO~CIY-  
elon, this agreement recagmrer the ao~ereimty of Haiti See Agreement Signed by 
Jimmy Carter and Emlle Janasiamt.  the Military-Appointed President of Haiti. in 
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H o r e i e r .  rhe abuses .  i f  a n y  occurred were the abuses  of 
Haitian soldiers y a r d i n g  the National Penitentiam, not American 
soldiers under the command of the J T F  190 Commander \loreover. 
nothing indicate;. t h a t  rhe JTF  190 Commander had knouledge of 
the alleged abuses Captain Rockwood did not claim that the J T F  
190 Commander ordered the alleged abuses or e ien  knen of them 
Captain Rackuood tried to impure knowledge o f  the abuses he mi- 
pected were a c c u r n n g  in the  National P e n i t e n t t a r )  re lying on 
United Stotes ~1 Yamashtto 9 However. the facri of Yamashita are 
much different from the facts of CPT Rockwoods case 10 

Port a u - P m c e  on 13 September 1994 parsn 2,  4. 
L l 1 l i f a ~  Operat,o: i i  T h e  Law and Lli1iLax-j Opera 
Learned brJudge,4d\ocares app C draft o r 3  O c t  1995 , o n  file v i fh  author  '?ere .  
.nai:er carter Agreemerrl 

'327 U S  111946 
naf eien remorel) ~ iml la r  The crimes committed b i  Genva; 

m e r  an eight-dsi permd b) oiricers and enlmted men alike or haw w e n .  
t) Japaneae soldierr raped m e  glrl and then cut  of! her  breasts and 
a i  hou  d r u n k e n  roldieri after lvlling women r : i i l iani  then raped t h e  
co i B E  

L A E L .  T i i  VAMASH!TA P n c c i o ~ \ r  W i n  C R l h l E L  A \ D  C o a u i \ 3  
In 50-54 1982 The abuses alleged b) CP 

O C c i n e l l .  SFC Hooper. and BGT Qumn B 

no reports o r  aburer at  the Serionsl Pe 
.an testified that  he i a u  no ~ i g n i  a i  urture or abu 
d through the N a t m a l  Pemenfmry Rockwood R 

Colanel Michael L 

1213 1516-16 Mr Paul J Browne Deputy Director  o i i h e  Infernations1 Pol ice 
hlonilors ualked through the Narional Penifentiar) on 13 Ocmber 1994 Before 
Congress he said 

no one WB! found dead Inside and none of the pnmnerr we talked to  
reported an) knlhgs or  P T D B C ~ M  p h y c a l  abuse D Y L  condition3 inside 
rhe p n m n  were medieval nonerhelebi 
uirh the Red Cross t o  pro"de impeciio 
C U I P I O ~  abauf proiidmg t r o  meel? P d s  
that  that  m i g h t  C B I A ~  prism break.) 
neighbonng commumbe~, t n ~ n g  to  gel 
lhmilec i t  t o  one hlRE a dai 
rbocked B'.r Inr the poorest counfv  in 

by American i r andard i  of course I YE: 
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Second, CPT Rockwood elamed that the U n m d  States was a n  
occupying power in Haiti, and. therefore, had a duty to go to the 
National Penitentiary and protect the human rights of the Haitian 
prisoners 11 However, this argument failed because the  United 
States was not an occupying power in Haiti 

This IS only the  R n t  component of CPT Rockwood's defense 
Merely showing that his command was criminally negligent was not 
enough; CPT Rockwood also had to show that he had an afirrnatne 
duty to act. Captain Roekwoad claimed the War Crimes Tribunal a t  
Nuremberg established such a duty The New York Times quoted 
CPT Rockwood as saying, "1 am personally responsible for carrying 
out mternatmnal law.  , , [tlhat is the Nuremberg [PIrinc~ple.'' '~ 

This note evaluates several components of CPT Rockwood's JUS- 
ttfieatmn defense to determine whether international law did indeed 

Id at  3-6 
"The authority of the legtimate pover hawng ~n fact peered into the 
hands of rhe occupant, the lat ter  ahall rake all the m i a i u r e ~  in h i r  
p m e r  t o  reifore, and ensure. a i  far SI pomble. public order and safet). 
while reapecnng. unless absolutely prevented the laws in force ~n the 
country 

Rewlafms Annexed io  Hague Canvenrion 60 IV Rerprcmg the Laaa and C u i t o m r  
a i W s r  on Land, Ocf 18. 1907. ~ r t  43. 36 Star 2277. 203 Consol T S 277 

. . __._ 
"Clmei. supra note 1, at A l  C a p , s m  Rachnaod nerer articulated hir cefense 

u i t h  precision This quote could mgnlfv CPT Rorhuood'z belref ~n ~n ~ n t e m a t t o n s l  Is* 
duty independent o t  the iammand respuniib. l i f )  theon Rrgardrei? 01 uherher 
-epreienl i  B separate theor; or a component  a i  the  c0mmar.d re~pm..bnl#t> : b e a n  
* e  "!timatel) reach the ~ a m e  C O ~ C ~ Y S ~ O ~  

. . __._ 
"Cllnei. supra note 1, at A1 Cap'sm Rachnaod nerer articulated hir cefense 

u i t h  precision This quote could mgnlfv CPT Rorhuood'z belref ~n ~n ~ n t e m a t t o n s l  Is* 
duty independent o t  the iammand respuniib. l i f )  rheor. Rreardreii 01 uherher 
-epreienl i  B separate theor; or a component  a i  the  CI 

* e  "!timatel) reach the ~ a m e  C O ~ C ~ Y S ~ O ~  
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justify his conduct Section I1 reviews the legal innmatmns of the 
International Military Tribunal at Nuremberg while Section 111 exam. 
me8 the doctrine of command responsibility and the criminal llabhty 
of staff officers for the unlawful acts of soldiers wthin the command 

11. \$%at are the Buremberg Princqdee? 

In  1946, the United Nations General Assembly began the 
process of capturing the pnnc~ples of the Charter and judgments of 
the Kiuremberg International Military Tribunal l4 Under the direc- 
tion of the United Nations General Assembly, the International Law 
Commission formulated "Principles of the Nuremberg Charter and 
Judgment "16 The Kuremberg trials are a source and a Lest of the 
international l a w  of war 16  However, the meaning of the Buremberg 
trials are often misunderstood 1: 

One author has reduced the contnbutmn of the Xuremberg 
Tribunal to two principles 16 "The Tribunal'& most significant mnava. 
tion w a s  11s legal definition of aggression as the 'supreme crime A 
second principle enunciated was that government leaders were per- 
sonally responsible  for their  policies . Masr of t he  other  
Nuremberg pnnciples were corollaries of these two major innova- 
tions "19 h a t h e r  author has identified  even principles which n e  will 
briefly consider 20 

A The Initiating and Waging ofAggressiLe U'ar I s  a Crime 
Before 1945, war was ethicall). morally, and legally neutral 21 

International lau considered a war politically justifiable if a state's 
iWddemar A Bolf ,  Wni Crimes end t h e  S u m m h r r g  Pizncrpre ~n JOH\ 1 

Id a r 4 - 5  
~I~ILLIAS J BOSCH. J L D O V ~ T  0,  N L R L V B E R G  .L~%mc%\ -TITIDES TOWRD 

~ l d  
THE ilxm GER.VLY W ~ . C R N E  m a s  14-16 m i o  

S I \ ~ . T \ E I  R HURIS T W A ~  oh mil THE E ~ I ~ C E  AT SLREMSEK 5 ~ 5 . 6 0  

B o i m  J U ~ C  note 18 BI 14 ' Internauoral l a w  did not arahiblt UBI rather ~f 

,19111 
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aggressiie conduct was essential to Its national interests 2 2  For hun- 
dreds ofyeara. the international cornmunit) regarded the right to go 
to u a r  a5 not only a lawfu l  course of action far a sovereign state. but 
as one of the very characterlstm of ~o \e re ign t? '~  \Tar seried two 
purposes m international mciety First, it provided a method of self- 
help to enforce righrs, second, war proxided a method to change the 
rules of international l a w  when fundamental conditions changed in 
the relamns between states 24 

The Suremberg Trlnbunal changed this outlook and declared 
that acts of aggressmn violated bath moral norms and international 
law. hloreorer. the judges asserted that aggression W B S  the greatest 
legal crime. and that  death was the only fit penalty for someone 
guilty of this ciime.25 Bepnmng with Nuremberg. those uha  mitiat. 
ed and waged aggressive war could be held responsible for the 
killings and properti damage resulting from the war that the, per. 
petrated or in which they participated. 

B Conspiiac) to  wage AggieSSive War I s  0 crime 
The  Suremberg  Char t e r  enumerated three international 

crimes cr imes against  peace,  w a r  cr imes and mimes against  
humanity26 The Suremberg Charter also defined conspiracy t o  com- 
mit  c r imes  against  peace as a separate and discrete cr ime 2 7  
Houever the Tribunal did not interpret its Charter a$ establishing 
conspiracy t o  commit war cnmes or crimes against humanity as ~ e p -  
arate crimes.26 Even though the Charter provided that complicity ~n 
the c o m m i ~ ~ m n  of a crime against peace, a war crime. or a crime 
against humanity I S  a crime under international the Tribunal 
considered this provision to be a theory of individual liability and 

CH Supra me l a ,  14 
G H \  supra note 21, a t  659 

BORSCH s u p m  note 18. st 14 
See  Infra notez 27,  31. 36 and accornpsn)inpfexf 
The Principles of the huremberg Charter and Judmment include 
I The m m e s  heremafter ret O U ~  are punxhable BE crimes under infer 

narlonsl Ish 

,on Or L'glng or B W a r  os a g s e i -  

I I  Pa r tnpa tmn  ~n B camman pian or  conrp$rac) fa r  the m o r n .  
p l ~ b m e n l  o i s n i  osthe acts  menrimed onder 8 1  

a?i"rs"Cel. 

D.4 P&\$ 27 151 2 s u p m  note  15. ai 303 
. . . .  . .  , . . . .  > 

. . . . . . . . .  
. . . . .  . . . .  . . .  

~ . ...... . , . i l , . .  . . . . . . . . .  
. . .  - : ' . e _  .. " 
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H a s c  Comenrmn state- 
a belligerent par ty  which violates rhe p i o \ m o n a  a i  t h e  
said r e g u l a t m i i  shall. 11 the case demands.  be hable  [o 
pa? cornpensman I r  shall be responsible for a l l  a t t i  r ' o r  
m i t t e d  ~y persons forming part of its arr.ed force; 

.A fa i r  inrerpretarion of this lanpuage E that  the paymer.1 of  am 
sation by t h e  bel.yerent state LS rhe a d )  remedy a \ a l a b l e  far B 

l a m "  of the la*, of war Sothing ~n the Convention cmilrs : t e  
and punishment o i  individuals a h o  are guilt) of violating !t.e 
o i a a r  J3 

D Inhumane Am upon Ciwlzans in Execution Of or zr C v r w  
dr:h Ag~ressiie N o r  Constitule o Crime 

Traditional international law t.ad not r e c o p z e d  t!n= ofirn'e or 
r before 1945 34 The trials or oflenders ci-arged a i t h  
umanity were widely criticized a i  ex  post  iacto pdn 

ce the  l ~ m i t a t m  inherent in this principle. to be dn 
,nternational crime the ."humane act or acrs musr be connecrrd 
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uith an aggmssive war.36 

The punishment ofcrimes against humanity beyond traditional 
~ a r  crimes expanded the scope of international law One of the more 
controversial aspects of this new international offense was rhat the 
acts of Germans against their fellow Germans fell within the defini- 
tion of the crime Positire German law, however. would have allou,ed 
many of those acts made criminal by the Nuremberg Charter This 
e x p a n s ~ i e  criminal defimnon violated the basic principle of mterna- 
rional law, that no state shall mtervene in the terntonal and person. 
a1 sphere of another national legal order37 

E IndiLiduals May Be Held Accountable for Crrmes Committed bj 
Them as Heads of State 

At Nuremberg, for the first time, the international cornmunit) 
held mdiuiduals, who committed acts of military aggression and 
related crimes,  criminally responsible according t o  a judicial  

"Every international agreement concluded since 1856 
[until 19431 on the conduct of hostilities contains a provision t o  the 
effect that nations only are the bearers of the rights. and obligations 
arising under the laws and customs of wai"39 

The Nuremberg Charter changed another legal norm as well 40 

The principle that individuals are not personally subject t o  penal 

.. . 
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sa:e liable. milita?. commanders r h o  acted m a 
alzo were criminal:> liable The Tribunal said. 

decisions which lea LO the aggressive w a r 4 4  

F I n d i u d u a l s  Mar Be Held  Accountable for Cr  
T h e m  Pursuant t o  Superior Orders 

r i m  of the  r u l e s  of uariare under the orders of a 

national law. but the defense of superior orders did not mnmtuIe  a 
\ d i d  deiense iar an mdiwdual accused a i  committing a u fir crime 4C 

G A n  i n d i u d u a l  Ciinrged i u i h  a Crime Gnder Inter 
Entrtied t o  I? Farr Trial 

The Nuremherg Tribunal &d not endorse cummap jLat.ce for the 
leaders o i  Germany The Kiurernberg judgment sranda ior rhe propuii- 
:ion rhat war criminals are enatled to a fair rnd uhere tneir righrs ore 
respecred, where they can present and folly develop their defense. a n d  
\,here C O P . V I C L L O ~ S  are based on e i i d e n c e  and nor e \pediencva'  
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The elemenrs of a la i r  trial included the presumption of i i i n o ~ e n c e ,  
the "beyond a reasonable doubt" standard of proof lor conv~cL~on.  
and the madmmsibhty of confessions taken under duress 45 

The International Nilitmy Tribunal at Kuremberg had B sub. 
stantial impact an international l a w  This section illustrates the first 
error m CPT Rackwoods statement of international l a w  .Among the 
legal innovatmns of the International Milltar?. Tribunal at S'uremberg 
"as the ru le  which made indiwduals criminally l iable far their acts 
which violated international l a w  However. rhe Tnbunal  did not 
impose B posnve duty on indiwduals to enforce international law. 

I11 Individual Responsibility far the .?cts of Others 

This section will examine United Slates u Yamashita and later 
proceedings to determine the standard of criminal rerpanaibiliti for 
commanders for the acts of rhem subordinares and dso wII  examine 
staff officer responsibility for the conduct of subordinates within the 
command 

A Command Responstbility 

The post-World War 11 Tribunals consummated the doctrine of 
command responsibility and the duty to control one's soldiers 19 The 
seminal case in the area of command responsibhty 1s Cniled States 
U. Yamashita 50 General Yamashita was the commander of Japanese 
forces occupying the Philippines during World War 11. He was con- 
victed for "permitting' troops under his command to commit exten. 
sive atrocities against the ciwlian population and prisoners of war 31 
This precedent 1s controvemid in that some commentators claim the 
prosecution did not prove that General Yamashita knew about the 
atmcLties~2 while others  claim tha t  such knowledge w a s  ~ ~ r e l e -  
vant j3 ''This so-called popular view [or Yamashrial 1% that a c o r n  
mander may be convicted lor the war crimes of a subordinate on the 
basis of respondeat superior, wlthout any showmg of knohledge ' 5 4  

~iUill iam H Parks. Command R~supanrrbdih. for War Crimes, 6 2  \IIL L REI I ,  
76-77 ,19731 This article traces the eioiut ion of general comnand responilbilifi and 
the epecl'lc cnrnmsl respamibih:y aicammanderr lram the Lime of Sun Tzu through 
the 1Y:Oz Id s t 2  

1'32-U S 1119451 
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Command responsibility E a legal doctrine whereby comman- 
dera, in some situations, may be held responsible for the unlawful 
conduct of their  subordinates. The Supreme Court's decislon in 
Yammhita considered whether international lau imposed a duty on 
commanders to control their troops.jj After considering the relevant 
international law, the Court found: 

these provisions [of international law1 plamly impose on 
[the] petitioner, who a t  the time speclfied was military 
governor of the Phihppines, as well as commander of the 
Japanese forces. an affirmative duty to take such mea- 
sure 8s were within his power and approprmte ~n the CIP 

cumstances to protect prisoners of war and the civ~l ian 

General Yamashita was convicted of B breach of this duty by 
"permitting" his soldiers to commit brutal stroaties "Permitting' 
implies knowledge of the acts permitted 6 7  Knowledge IS not only 
relevant. but  necessary, t o  invoke command responsibility Of 
course, a commander could have actual knowledge of unlawful con- 
duct by his subordinates Yamashita stands for the proposition that, 
in certain circumstances, knowledge can he imputed to the comman- 
der 56 

The Subsequent Proceedings at Nuremberg,s@ particularly the 
Hostage Case and the Htgh Command Case, refined the precedent 

population 66 

arITlhe gib f  o l  the charge 1s an unlavful breach a1 duty by [General 
Yamarhital as an arm) commander t o  control the operations a i  the mem- 
bers of his command by "permmmg them LO commit" the extensive and 
widespread stmclt le i  spemfied The quemon then IS whether the lav ai 
WBI ~rnposes on an "my commander a duty to  fake auih appropriate 
mee~ures ab   re within his m w e i  LO control the LIOODL under his corn. 
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earahliahed ;n Ihrnashrta Sn The Hostage Case 
l l a r sha l  Wilhelm List. and ochers. for compli 
thousands of C I W I I P ~  hostages during the G 
Yuiugoslavm Albania. and Greece during World K a r  I1 61 One of Lists 
defewes was that he did not know u h a t  h>s sald:era i e r e  doing Liar 

headquarter5.63 
The H i g h  Command Case was the  t r ia l  o i  Field Marahal 

reaffirmed it3 standard of command respo 

There must be a personal dereliction That can occur only 
where the act 1s direcrly traceable to him or where his 
failure to properly supervise his subordinates constitutes 
criminal negligence an his part We are of the opinion, 
hoiiexer. 8 s  above pointed o u t  in other aspects of this 
case, that  the occupying commander ~ U E L  have knaii.1- 
edge of these offenses and acquiesce or  participate or  
criminally nedec t  t o  interiere i n  their commission and 

complete the picture 

area o i h l a  command d u n n g \ i a n m e  
I d  BL 1260 
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t w t  the dimsea  commitred n m i i  he par 

The current .Arm\ polr! relies on the 

edge. or  should haie xnonledge. rhraugh reports r e c e i ~ e c  

committed a n a r  crime and he fails to t a k r  the nece=san 
and reasonable steps ro insure compliance n i t h  the I a n  of 
war or to punish  violator^ rhereai6' 

Captain Rockwoad claimed that his commander haa a 
prevent Haitian soldiers irom commirting wai c n n i e i  Th 
umrarranted expansion of the doctrine of command respo 
The JTF  Commander had B dury to control t i s  troops 68 he a no  
dur i  with respect L O  the Haitian soldiers e a r d i n g  t h e  Nat ional  
Penitentiar) 69 Even if  the pr ison w a r d s  n,ere doing u h a r  CPT 
Rockuoad suspected. and e \ e n  if the JTF Commander h a d  knowl- 
edge of n h a r  rhe) aere  doing and aid nothing ahout 11. the JTF 
Commander was not derelict in his duties because ne had no du 
control Haitian soldiers Holding the JTF Commander respan 
ior rhe conduct o i  Haitian soldiers would create a new duty t o  r 
late rhe conduct of iareign soldiers 

Holding the JTF Commander responsible far !he misconduct u t  
Haitian soldiers. assuming there n a s  mmanducr. would require one 
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soldiers were doing Captain Rockwood made a poor C B S ~  for imput. 
ing knowledge of mistreatment at the National Penitentiary to the 
JTF Commander. Captain Rockwood failed to present the court-mar. 
tial with an? evidence that any abuses occurred a t  the National 
Penitentla?, during the relevant period Moreover, Colonel Sullivan 
and Mr Browne discovered no evidence of physical abusea in the 
Na t iona l  Penitentiary dur ing  visits immedia t e ly  a f t e r  CPT 
Rockwood‘s mspectmn.70 Clearly, the abuses were not as widespread 
as the atrocities in the Philippines during the Japanese occupation. 
The evidence a t  trial was clear, the JTF  190 headquarters received 
no reports of abuses at  the K a t m a l  Pemtentiaq.’1 The only report 

ond 

Id  
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t ha r  t he  J T F  190 headquar t e r s  recei\ed about  t he  Sa t iona l  
Penitentiary before CPT Rockwood a e n t  there to inspect was a 
State Department report on the conditions of Haitian pnsans gener. 
ally :2  Ironically, CPT Rocku,ood personally prevented the processing 
of this report through normal intelligence channels by taking it for 
his own purposes and not logging it in  73 N'ithout widespread abuses 
or repmts of unlawful conduct, knorledge cannot be imputed to the 
JTF  Commander based on Yamashifa or the Suremberg CIEIS 

B Staff Officer Responsibdify 

international law imposes a duty on commanders to control 
their subordinates Staff officers are inherently different from corn- 
manders .  In the High Command Case,  the court distinguished 
between commanders and staff officers. 

In the absence of participation in criminal orders or their 
execution within a command, a chief of staff does not 
become criminally responsible for criminal acts occurring 
therein He has no command authority over subordinate 
units Command authority and responsibility for its 
exerase rest definitely upon his commander7' 

In the Hostage Case, two defendants were acquitted because 
they did not participate in the crimes and, as sraff officers, they 
lacked command authority over those who perpetrated the offenses 
Lieutenant General Hermann Foertsch u'as the Chief of Staff for 
Field Marshal List Lieutenant General Foertsch p a s  not responsi- 
ble for the conduct of the soldiers under List 's command. The  
Tribunal said 

The nature of the position of the defendant Foertsch as 
chief of staff. hia entire want of command authority m the 
field, his attempts to procure the T ~ E C I S S L O I I  of certain 
unlawful orders and the mitigation of others, as well as 
the want of any direct endence placing responsibility on 
him, leads us to conclude that the prosecution has  failed 
to make a care aminst  the defendant S o  mert act from 
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which a criminal intent could be Inferred, has been estab- 
lished He must be one who orders, abets. or takes a 
consenting part ~n the crime 

Similarly, Brigadier General Kurt Van Geitner. who also was a chief 
of staff, was acqultted of charges. Interestingly, Von Geitner was 
acquitted even though he had signed and initialed orders issued by 
his Commanding General For unlawful acts 75 

These cases clearly stand for the proposition that a stalToffieer, 
like CPT Rockwood, is not responsible far the acts of subordinates 

IV. Conclusion 

When we apply the law a t e d  by CPT Rockwood, It does not 
excuse h16 criminal conduct. Even if knowledge of the alleged abuses 
were imputed to the JTF  190 Commander, he was under no duty to 
act, therefore, he was not cnmmally negligent under a command 
responsibility theory. If one assumes the J T F  Commander had a 
duty to control Haitian forces, there were no compelling circum- 
stances or reports to support imputing knowledge of the abuses to 
him. To find the J T F  Commander criminally negligent on a com- 
mand responsibility theory, one would have to impute to him knowl- 
edge of the acts and assume that B duty to control foreign soldiers 
existed. 

Assuming that the JTF Commander was criminally negligent, 
CPT Rockwood, a staff officer, could not be held criminally responsi. 
ble for his commander's dereliction. The Xuremberg Principles did 
not impose a duty on CPT Rockwood to enforce international law. 
The Nuremberg Principles only required CPT Rackwood to comply 
with international law to avoid c n m i n d  sanctions. Without the 
threat of criminal prosecution, CPT Rockwood cannot maintain that 
he was under an international duty to act when he violated the 
Uniform Code of Military Justice. Therefore, without an affhnative 
duty to act, CPT Rockwood's conduct cannot be legallyjustified. 

>Old st 1287 See also DA PAW 27-161-2. supra n~Le 15, a i  214 lstaifafirers 
are not rebponsible for the conduct 01 soldiers a l  rubordinals units uifhin t h e  corn- 
mend pursuant to B criminal order unlebg they persmall> had parnerhing to do with 
initiating, drahng. or ~rnplemenfmg the c r ~ m m a l  order 
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THE YAMASHITA WAR CRIMES TRIAL: 
COMMAND RESPONSIBILITY 

THEN AND NOW 

MAJOR BRUCE D. LWDRLX' 

I. Introduction 

General Tomoyuki Yamashita was a man at  the w o n g  place at  
the w o n g  time. Toward the end of World War 11. a8 United States 
forces were slicing through the Pacific, the Japanese high command 
knew tha t  an at tack an  the Philippines was likely.' But  Field 
Marshal Terauchi, the Japanese Southern Army Commander, had 
lost confidence in  h i s  man  on the  scene i n  t he  Phi l ippines ,  
Lieutenant General Kuroda.2 On 26 September 1944, Kuroda was 
relieved as 14th Area Army Commander and General Yamashita 
was appointed to replace him.3 Arriving from his pnor command in 
Manchuria and assuming command of the 14th Area Army on 9 
October 1944, Yamashi ta  h a d  a mere eleven days before the  
American invasion of Leyte began on 20 October.' He received little 
or no turnover from Kuroda or his staff, inherited an army with a 
number of new and untrained soldiers, and was immediately tasked 
with supporting the defense of Leyte.5 General Yamashita barely 
had time to put together a staff,6 learn the situation, and make basic 
defensive plans He undoubtedly was not thinking about "law of 
war" trammng. 

Pendleton, C d i C m m ~ ,  1989.91, Marine Corps Funded Legal Education Program', 
1956.89, Series Commander. Marme Corps Recruit Depot, Parris Island. Saufh 
Carahns, 1885.86, Platoon CammanderBei te lm Staff'Company Exswtwe  Oficer 
2d Battalion, 6th Mennes. Cemp Lqeune. North Carolma, 1983-85. 

.RICHARD L LAEL. THE YAXAIHITA PRECEDENT WAR Celvrs  A ~ D  COMMAND 
R E S P O Y S I B I L ~  3 119821 

*Id. a% 5. 
Sld st e 
4ld at 8 
rid a 3, 8-10 
'Yamaahna's chosen chief of ~ t s a  did not even arnve on the ecene from h v  

prior command until 20 October, the day of the Amencan i n v e b i ~ n  of L+e Id st 8 



294 MILITARY LAW REVIEW [Vol. 149 

General Yamashita had no way of knowing that he would be 
judged against the 8mctest standard e ~ e r  devised to hold B com- 
mander responsible for the actions of his subordinates Sa t  only was 
he a t  the w o n g  place and time when he rook command of the 14th 
Area .Army. he also was at the wrong place and time when he was 
captured and tried as B war criminal the fallowing \ear  

11. The War Crime: 

By December of 1944, General Yamashita had gwen up on t r y  
~ n g  to support the defense of Leyte and decided to concentrate on 
defending Luzan 7 To do this, he divided his army into three noups  
each of which would be responsible for a different sector of the 
island Yamashita's "Shobu" Group would occupy the northern sec- 
tor, while Lieurenant General Yokoyama's "Shimbu" Group would 
have the e c t o r  that  included Manila 8 As It turned out. the vast 
majority of Japanese atrocities were committed in Yokoyama's sec- 
tor, dunng  the time after Yamaahita had departed Manlla to go 
north 

The greatest numbers of civi l~ans were killed m the Batangas 
Province,  a n  area u n d e r  the  c o n ~ r o l  of Colonel F u j ~ s h i g e ,  B 

Yokoyama subordinate The total was estimated a t  26,000 killed 
Because Fujishige's forces (known as the Fuji Force) were f a r  
removed from Yokoysma's main farce, the general gave m1smn-ori- 
ented guidance to hi6 colonel, but left the details of execution to his 
discretion Filipino guerrilla resmtance was the main problem for 
the Fuji Force. so Colonel Fujishige decided. a n  his own authonty, to 
declare war on the civilian population 10 Fujmhige reportedly told 
hie subordinates that "all the civilians have now turned into guerril. 
las; therefore, kill all of them."" With orders like this, it E easy to 
see why such astounding numbers o f  civilians were murdered in 
Batangas 

The next highest number of atrocities occurred in Manila. dur- 
~ n g  the defense of that u ty  by the remaining Japanese naval forces. 
technically attached to Yamashita's army but acting cantraiy to hia 
orders. General Yamashita had no intention of defending Manila. 

Id at  12 
*Id  81 13 T h e  third group *as the K e n b u '  group commanded b? Ma:ar 

General Tsuksda in the Bataan Pmnsuia  Feu li an? * a i  crime8 *ere alleged t o  
haie  occurred in this sector Id at  13, 140 

sin re  Yaamaihita 327 U S  1. 1 4 , 1 9 4 6  UL m p r c  note 1 at 34 35 
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but uanted to keep it as long as possible to remove as many of his 
supplies as he could from the city 1 2  Apparently. Rear Admiral 
lwabuchi, Commander of the Manila  Naval Defense Force was 
either unable to withdraw in time. or had decided to defend the city 
with his 20,000 men 13 By the time that General Yamashita found 
out that the naval forces were stdl m Manila and issued a specific 
order to Yokoyama to eracuate them, it was too late. Iwaburhi's 
forces were trapped ~n the city by MacArthur's encircling divi- 
sions 14 The Japanese defenders killed over 8000 civilians in Manila 
during B two-week period 15 Almost 500 civilians were raped16 and 
thousands of others were mistreated or wounded." 

Aside from the Japanese atrocities in Batangas Province and 
Manila, the Japanese forces committed similar crimes in smaller 
numbers  elsewhere on Luzon,  all  wi thin the area of General  
Yamashita's command. Almost 8000 civilians were murdered Ln 
Laguna Province, and ~ e ~ e r a l  hundred in other provmees.1s But mr- 
tually all of these wm crimes occurred ~n Southern Luron, outside of 
General Yamashita's "Shobu" ~ector.19 

111. General Yamashita's Responsibility 

General Yamashita surrendered his remaining farces in the  
Philippines on 3 September 1945.20 Within a month, he %'as served 
with a generic charge alleglng that he had 'bunlawfully disregarded 
and failed to discharge his duty as commander to control the opera- 
tions of the members of his command, permitting them to commit 
brutal atrocities and other high crimes . . . .'%I Two bills of particu- 
lars later supplemented this charge with 123 specifications, all 

lild a i 2 3  
',Id a t  26-31 See also Jeiirey F Addleolt & William A Hudson. J r  , The 

%mii-Fifih Annweraon a l M y  Loa A nmr ID l n r u l c o l ~  the larmnr. 139 MIL L RLV 
153, 169 n 66 (19931: Rabrrf H Reid. Manilo / D  Mark Anni~rrsary of It8 Wartime 
Desiiucfion, Ap, Feb 2. 1995, siailablr / n  LEXIS. World Libram, Ap File 

"L*EL. supra note 1 at 31-32 

"LaCL, 8upro note 1. at 140 
!,Parks, aupm note 15, at  23, Burnett ,  ~ u p r a  note 15, at 88 

'*Id at 139 
'OParka. I U D ~  note 15. st 22, Burnett 8umn note 15 at 88 

"LaEL, supm note 1. at  140 

g' ld ,  See a130 I n  re  Yamashila 3 2 1  U S  1, 13-14 119461. D L P ' T  o r  A R m '  
PAMPHLET 21.161-2, I\TERIATITIOI*L hi\. Y O L I M E  I 1  241 123 Ocr 19621 [hereinafter DA 
PAM 27-161.21 
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alleglng specific war crimes committed by members of Yamashita's 
command Combined, the specifications alleged the murder and mis. 
treatment of over 36.500 Filipino c~vi l ians  and captured iimencans. 
hundred of rapes, and the arbitran. destruction of private property 
They did not allege. however, that  the accused ordered. or  even 
knew about, any of these crimes 2 2  

At trial, the defense strategv was to deny any knowledge of the 
crimes and to discredit any evidence directly linking Yamashita w t h  
any of them The defense argued that the general should not be pun- 
ished for his "status" as the commander of the perpetrators without 
any showing of"fauIt" on his part.>3 The prosecutmn argued that the 
atrocities were so widespread and n u m e r o u ~  that Yamashita must 
have known of them, unless he was affirmatively avoiding knowl- 
edge Either way, the prosecution argued, the commander had failed 
!n his duty to control his troops 2 4  

On i December 1946. after hearing all the evidence, the mill- 
t a r s  commission, composed of five general officers. convicted 
General Yamashila and sentenced him to hang 25  According to the 
eommisiion's written findings, Yamashita's guilt was indicated by 
the widespread nature of the offenses Although isolated acts of sub- 
ordinates would not bring criminal liability to their commander. "the 
crimes were so extensive and widespread they must either have 
been wilfully permitted by the accused. or secretly ordered by the 
accused."26 I n  o the r  warda.  t he  c o m m i s s i o n  did not  accept 
Yamashita's claim of ~gnorance.  

Before the commission had even announced thie verdict. the 
defense team already had sought habeas corpus relief from the 
United States Supreme Court 27 The Court ultimately denied any 
relief, upholding the authanty and procedures of the milltar). com- 
mission, and specifically holding that military commanders have an 
aifirmative duty to control their subordinates 26 The Court held that 
breaching that  duty was a punishable violation of the law of WBI 

The Court did not evaluate the factual guilt or innocence of the 
accused. but merely held that  the military commission that  tried 
him had the authority to do so 29 General Yamashita was executed 

**L*EL. bupm note 1. st 80 82 Parks supra nafe 15 81 23.24 Burnett  supra 
note  15, a t  88 

Z'LIEL, supm note 1, Br 52-53 
:'id B L  83 
gild ar95, B x n e r t  supio mie 13 at 91  
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on 23 February 1946, nineteen days after the Supreme Court issued 

Opinions vary widely on General Yamashita's personal respan. 
sibility for the war crimes on Luzon Some writers have called him a 
victim, an  "honourable Japanese generay tried and executed on 
"trumped-up charges."31 the subject of a "legalized lynching "32 
Perhaps Supreme Court Justice Murphy's dissenting opinion ~n the 
case best summarizes the argument that  Yamashita was a scape- 
goat. In Justice Murphy's view, the victors in the battle had done 
everything possible to disrupt Yamashita's command, control, and 
communications, and now they were chargmg him with having corn. 
mitted a war crime for not having effectively controlled his troops 33 

On the other hand, ~n a well-researched and persuasively w > t -  
ten article, William H. Parks points aut evidence in the record that 
General Yamashita personally ordered or authorized at  least 2000 
summary executions 34 Other evidence, although perhaps more 
questionable in reliability, indicated that Yamashita had ordered an 
extermination c a m p a l p  against all Filipinos 35 This seems unlikely 
cansldering that  most of the atrocities occurred in sectors physically 
distant from Yamashita. As Richard Lael observes in his book, The 
Yamashita Piecedent War Crimes and Command Responsibility, if 
Yamashita had ordered the atrocities, there probably would have 
been more offenses in his sector36 Of course. the Manila sector was 
the most densely populated area, so mewtably more atrocities 
occurred there. 

In m y  case, Parks takes the view that Yamashita was not held 
to a standard of commander's strict liability, as many have claimed, 
but had participated personally m the war  crime8 37 Lael, on the  
other hand, believes that Yamashita was held to "strict accountabili. 

Its deelslan.30 

JOLAEL. supro note 1, at 119 h r h ,  "p'a note 15 at 37 
#Geoffrey U h a l c r a l f ,  Fur the l h l h  Abaut War Crimes, S W D A Y  T E L P O W W .  

Feb 12, 1989, st 2 1  
W l m  Mclnerney, FII-Am Defeaderr Were Hoaduinkrd B y  Roasrrrlf E r H Y l C  

SEWSWATCH F I L l P n O  R E I .  Dec E, 1991. auarlable fin LEXlS World Llbrary,ALLUZD 
File (sftributmg this description of Yamashits's execution to Juericeb Rufledge and 
Murphyl, #eo d b o  Memories a f a  Paznful h u m 4  10 Fulf i l lmml, HERALD lGlasgowl. 
Aug 12, 1995. auailabfe tn LEXIS, World Library ALL\\'LD File lalleglng that 
Yarnashita was really executed became hr3 a m y  best Lhe British 'fairly and squarely 
~n battle in Malaya") 

Wanash i la .  327 U S  sf 34-35 
"Parb, 6upm note 15, B L  27 n 92 
"Id at 29-30 
"LAEL, supra note 1 st 139-10 
3'Parh. supm note 15, at 37, see 0180 Buinett supra nare L5. a i  92-93 Parks 

ruggerts that much of the mi3infsrpretalion of Yarnashila h a &  been caused by the 
unanfullv drafted ~ ~ m m i s i i ~ n  deriiion and the biased hiaron,  of the case vn f len  bv 
one ai the defense ~ o u n s e l  See Parks, supra note 15 at  2 2  2 1  n 92 
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~i ' but agrees that rhe case has been mlilnterpre:ec l hn t  tne 
Sdpreme Court upheld the irrdict of rhe mhrar:. corn 
been misinterpreted b r  many to  mean that the Court a 
strict standard chat the commission applied t o  Yamarhira 
contrar:. the Supreme Couvt mer 
dut? t o  piotect  pr isoners  and  c 
Yamashim had \ d a t e d  the duty u 

middle Because the military commission made n 
that  Yamashira actually knew of any of the amoc 
cited for rhe proposition that a commander LE resp 
everything possible co prevent war crimes In a case like this, where 
the atrocities were 50 widespread, the cammiasion u a s  wl lmg  to 
find tha t  the commander "must have known' *hat u a s  going o n  
and t o  hold him criminally responsible for failing t o  act t o  pre\ent 
further v ~ ~ l a t i o n s  and to ounish wdators 

To rnr  

The actual impact of Yamashifa seems to be someahere in the 

I\' Command Responsibility Refined 

Yomashita marked the high point for a commander's criminal 
responsibiht) far subordinates' action8 In 1948. t i \ o  caeei tried 
before the Nuremherg Military Tribunals adopted mare limited ha 
bility standards for commanders 4 1  In  The Hostage Cosu,*z the com- 
mand responsibility concept was primarily refined from a "must 
have known" standard to more of a "should have known' standard 
In other uords, a commander's knowledge of widespread atroeiiies 
u i thm the command area W B S  rebuttably presumed rather  rhan 
mebuttably presumed 43 

D note 1 at 123 12: 
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In 'The High Command Casr.44 another Nuremberg tribunal 
espoused a standard apparently e w n g  commanders the benefit of 
the doubt on the knowledge  sue S o t i n g  that modern warfare 1s 
highly decentralized, this court held that a commander cannot hnou 
everything that happens within the command. so the prosecution 
must p r w e  knowledge Beyond that, this court held that the prose. 
cution must prove wanton criminal neglect [amounting to acquies. 
eenee) in supervising subordinates t o  hold the commander criminal- 
1) responsible for the subordinates' actions 46 

With these refinements and l imitations of t he  command 
responsibility standard. the stage was set, twenty years later, for the 
trial of Captain Ernest Medma. the immediate supenar commander 
of Lieutenant William Calley and the troops responsible for the My 
Lai, Vietnam, massacre in 1569. In formulating instructions for the 
court-martial members to apply to the facts of the case, the milltaw 
judge closely followed the High Command ratmnale.'6 He instmcted 
that, to find Medina guilty, the members had to find actual knowl- 
edge plus a urongful failure to act Furthermore. the wrongful fall- 
ure to act had to amount to culpable (gross) negligence 4' M i l e  this 
formulation may have little precedential value. it clearly rejected 
any supposed Yarnoshito.type strict liability standard m favor of a 
standard based an personal culpability4s 

In 1977,  international delegates agreed a n  Protocol I to the 
1549 Geneva conventions. In Article 86, this protocol also adopted a 
standard of iiability resembling the High Command formulation.49 
Although the United States has not ratified Protocol I, the delegates' 
rqectian of the "should have known" standard proposed by the 
United States sqnals that the Yamoshita precedent may not cany 
any weight ~n the international community 60 

V Command Responsibility ~n the Former Yugoslavia 

The debate over the appropriate standard of command respon. 
sibility has taken on a fresh sigmficance m light of the recent indict. 

Wiihrfm /on L e b  Parks. supra note 15. at 38. 
DAPm. 27-151-2,supra norell at 231. 

knor BS United States 
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ment of Radovan Karadmc and Ratko Mladic. the political and mili- 
tary leaders of the B o s n m  Serbs 51 \\\ether these cases e%er wll 
be tried IS unknown and ma) ultmately be a political. rather than a 
legal, question 52 However, I f  these cases are tried. the prosecutors 
must  he p a r y  of relying on Yarnashitab supposed strict Iiabilit\ 
standard 

Even in United States courts, Yomashito has lost favor. If ~t 
ever stood far a strict liability standard, that strict standard never 
has been enforced again 33 The Protocol I standard is probably the 
besr indication of what  the international community would find 
acceptable ,  and  t h a t  s t a n d a r d  rejects  any  s t r i c t  l iabi l i ty  54 
Comparing the Protocol I standard with that established by the 
United Nations Security Council ~n creating the International 
Criminal Tribunal for the Former Yugoslavia. the two appear to be 
quite similar 65 

The recent indictment alternatively alleges bath direct partici- 
pation and command responsibility theories of liability. The l ~ n -  
w a g e  alleeng command responsibility follows Lerbatm the wording 
of the Security Council's atandard.56 If direct participation in the 
crimes IS proven, the command responsibility allegation will be 
unnecessary But If prmecutors must prove command responsibility, 

a See Indictment tProrerufor v Ksradzie & i l l a d l c  1995 l n t e rns fmna l  
Criminal ?nhunal (Former Yugailaiiaj Pleadings iJuli 19951 

)21 B ioafnofe Parks  relate^ that 34 alleged war  criminal^ had to be released at 
the end of the  Karesn eonnief due to  fhs terms o l fhe  a~rniifm He is)% rhsl 'Only 
r h e r e  there is B dear 'winner and loser 1% there likelihoad a ?  i n r e r n a l i ~ n s l  * a i  
crimes trials Parks. wpro  note 15, at 3 n 5 The gueition of amnest) far war crimx. 
rids already has ansen an the current peace t a l k  among the Balkan factms. bur the 
chief P I ~ R Y ~ D I  a i  the In fe rns fma1  Crlmmal Tribvnsl and the United States Stale 
Department have m d  that there %ill be none Damd \'hod L'N War C r m e s  Charges 

325 C S 739 (1946, 
%See supra text  ~ c c o m p a n > m g  notes 49-50 
=The Protocol ! standard ~mp~see .  l iabi l i ty  if commanderr 'knew, or had >mior- 

marim ahich rhauld h m e  enabled them to  conclude ~n the circumstances at  the Lime' 
fhsr Pubordinates xere c o m m ~ ~ n g  YST crimes and 'they dld nor take all reamble 
measures within their power re p ~ e v e n t  or repress' the c n m e ~  h i ,  s u p m  note 1, nt 
134 (quoting Article 66 a i  Protocol I ) ,  B P I  C I B ~  DPP I OF APUY. P W P H L E T  2: 1-1, 
PROTOCOLS TO THE G E V i i i  CO\?TETIO\I OF 12 ALCUST 1949 66 I I Sept 19791 

The Vnited N a i r a n ~  statute standard hnpaier lisbiuty iicommanders "knew or 
g ~ a r  crimes and "laded !o 

F TRi SECIETIRI. 
Y 80s. U N Doc 
adapted 

S a l  e g ,  pwagraph 33 afrho indictment 
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they will be unable to use a "must have known" or "should have 
known" standard. Instead they will ha ie  to prove that the accused 
"knew or had reamn to know" of the violations and then wrongfully 
failed to act. In this content, "had reason to know" appears to mean 
"had the information from which to conclude" much like the more 
stringent standard of proof embodied in Protocol I s i  

Holding the prosecution to this higher standard of proof 1s 

appropriate The evidence required to prove actual knowledge in 
this conflict probably will be abundant because mast reports have 
indicated that atrocities and other war crimes have been a deliber- 
ate tool of war, either by the order of the leaders or a t  least with 
their knowing approual.58 Given the number of times that these 
accused have been confronted with these allegations by reporters, 
their claims of ignorance certainly will be less credible than General 
Yamashita's was 59 If the prosecution fails ta prove the required 
knowledge, any conviction obtained without such proof would only 
martyr the accused and likely would not "meet the judgment of his- 
tory."60 Such are the lessons of YemmhLla. 

**See Krerock, supm note 58 at 221-25 
*Thm w u  the latimale proposed by Secretary or War Stimson l o r  having war 

rnrnei  trials st the c ~ n c l u ~ i o n  o t  World War 11. instead a t  summan executions BQ 

advocated by Winston Churchill and others 'Pvnlihrnent 13 essential. noi as refrlbu- 
Lion. but as an expression or ~ i i i z ~ t m n ' s  condemnation o l  the Nazi philamphy and 
a g s e b i l o n  That condemnation m u ~ f  he achmwd in B tarr manner uhich w i l l  
meet fhe judgment or  history'  LAEL, s u p r a  n o t i  1, a t  47 (quoting 8 letter l iom 
Stlmson (0 Secretam of Stale Hull, dated 2 7  October 19441 
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GLOBAL SURVIVAL' 

REYIEWD BY H WAn-E ELLIOTT'* 

The United Sations has declared the 1990s as the "Decade of 
International Law.'' In June 1996, the United Nations cornmemorat- 
ed the fiftieth anniversary of its Charter. As we look back on the last 
fifty years, we see a landscape littered with many failures on the 
part of the United Nations, mort the direct result af the overall can. 
tentiousness between East and West during the Cold War But some 
S U C C ~ S S ~ S  have emerged from the debris. The collective response of 
the world community, acting largely under  the auspices of the 
United Nations, to the unambiguous and clearly illegal aggression of 
Iraq against Kuwait stands as the preeminent S U C C ~ ~ ~ .  The less EUC- 
cessful, but nonetheless significant, attempts by the United Nations 
to resolve the  conflicts in the Former Yugoslavia and Rwanda. to 
feed the people of Somalia, and to restore some form of democracy m 
Haiti. also indicate that the United Nations of the future may yet 
prove to be a useful institution for global stability and peace. 

The United Nations 1s in  a period afflux It has demonstrated 
thar when conditions are right (as with Iraq) it  can act, and act dem- 
sively. At the same time, It has not yet demonstrated an ability to do 
much more than talk when conditions are not ideal (such as with 
Bosnia) What can be done to make the United Nations more effec- 
tive? If something can be done, should it7 In his latest book. Global 
Surut~al ,  Benjamin Ferencz provides some answers 

Ferencr IS no stranger to the international law community. He 
has written several books outlining problems that the internatmnal 
community faces in  attempting to diminish threats to peace and 
security. He is an articulate defender of international law. whose 
expenence as one of the prosecutors a t  the Nuremberg trials lends 
credence to his Ideas. He firmly believes that  the United Katians 
can. and indeed must, be made B more effective player on the world 
stage In this book he provides a script for how that might be accom. 
plished As the books mtroductmn, written by Professor Louis Sohn, 
says. "This book 1s arnving at the right moment when mankind 1s 

starting to develop a new 'Agenda for Peace,' and ma) soon be ready 
*BE~.'AU~ML\ B FERLICZ GLOBAL S r m n i L  lOceana Pubs 1994,, 469 page8 

*Ai no ... .. 
"Lieutenant C o l o n e l .  U n i t e d  Starea A r m y  R e t i r e d ,  F o r m e r  Ch ie f .  

Internalland Law D i r m o n  The Judge Advocate General's School United State6 
hrrnv, Charlotrewille Vilranm Currentli. an S J D candidate at the Omieriilu a i  
Vn&a School of Lau 
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for dynamic change '' Ferenci sets forth concrete proposals far just 
such a drnamic change 

The book LE di\ided into three substanttie parts. followed by an  
extensiw bibliography of relevant t e n s  Par t  I I-E entitled. "The 
Woorld Legal Order-\Vhar's Right and M'hat'r- \Vrong" Here the  
author traces the development of the current legal order Earlier 
attempts at mandating adherence to the rule of l aw faled because 
states which were involved in writing the rules were actually more 
interested in the formal protection of their own parochial inteTests. 
As a result, many treaties were 50 idled with escape c lau~es  and 
consensus language that their failure to accomplish the lofty goals 
they set should come BE no surprise In short, there was B weakness 
in the language of the law Itself, and this weakness was eompound- 
ed by the complete absence of an enforcement system to deal with 
breaches of the I B W  Further. the absence of an  enforcer w m  com. 
pounded by the lack of an international court to interpret the law 
and direct that compliance with the law be enforced There simply 
could be no forward mwement in the lax, without enforcement and 
mterpretatmn Global Suiviual proposes S O I U ~ ~ O ~ S  for these prob- 
lems. 

In  J u n e  1945. there were great  expectations for the newly 
formed United Sat ions The defects which had plagued the  old 
League of Nations had, the Charter's drafters hoped, been either 
remedied or, a t  least. dimmished. The wartime cooperation of the 
East and West created an environment of optimism for the ernbryan- 
IC organization Yet, the United Nations 81most immediately became 
nothing more than a forum for endless debate, staffed by a bloated 
and moribund bureaucracy. It soon became an  organization with lit. 
tie more than moral suasion as its primary weapon Soon even that 
largely dissipated Even as the  defects in the Charter  became 
increasingly clear, there was nothing that could be done to change n 
Amendment of the Charter was, and 15, simply too difficult and t oo  
time consuming 1 Ferencz recognizes the Imitations of the amend- 
ment process and looks to the United States constitutional practice 
for an answer Essentially, he argues that many of the shortcomings 
in the Charter can be orercome by simply interpreting its provmons 
differently Thus. if there needs to be en international crimmal court 

-Article 106 aff'le Lnited Stare6 Charter prm3dei the i o l l o ~ i n g  

members a i  m e  becurl,> council 
K K C ' I I ~ E P B ~ L  !G8 
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to punish individuals who violste international law, he suggests that  
the Security Council simply direct ita creation as part of the authon- 
ty granted to the Council in Part VI1 of the Charter to deal with 
threats to international peace and security. This IS exactly what has 
happened with regard to the establishment of an international tri. 
bunal to hear war crimes eases from the conflict in  the Former 

Ferencz argues that  Some problems are global in nature and, 
therefore, must be resolved globally The greatest of these is war. He 
proposes to minimize the likelihood of war, or at  least its destme- 
tiveness, by limiting arms The existing restrictions on nuclear 
weapons are a solid foundation upan which to build. Thus, he would 
expand the international inspection system for verifying that states 
are in compliance with internationally mandated restrictions on the 
development and employment of nuclear weapons to include conyen. 
tianal arms. Slouing the mms  ace would speed international secu- 
rity. Those s ta tes  that  fail to comply with mandated s tandards 
would be internationally ostracized through economic sanctions. If 
these sanctions fail, the Security Council must be prepared to act, 
including using military force. 

Part I1 18 entitled "Global Management Reconsidered I' Here 
Ferenez focuses on the applicable international laws far peace, the 
need to create an international judicial system, and the need for an 
effective enforcement system. If a system of international courts, 
with mandated, compulsory, and universal jurisdiction, could be cre- 
ated ta render opinions on questions of international law, how could 
the courts' decisions be enforced against a state? The basic problem 
Confronting global decision makers is the  concept of sovereignty. 
Sovereignty serves as a brake on the development of global solutions 
to problems. Ferencz argues t ha t  there must  be "new thinking" 
about sovereignty, including a recognition that sovereignty actually 
exists in the peoples af the world and not in the entities through 
which they are g o v e r n d 2  State boundaries should not be permitted 
to stand in the way of protecting fundamental human rights In 
egregious case8 of human rights violations, there is already a grow- 
ing recognition that  the aid prohibitions against interfering in the 
internal affairs of a state should not bar other states from acting to 
remedy the situation, including holding those responsible criminally 
liable for "crimes against humanity"3 Again, what IS required are 
innovative interpretations of the Charter. Issues of a people's self- 
determination and a state's right of self-defense must be viewed in 
light of the larger good of the world BJ a whale. Charter prohibitions 

YUgOSlaVF. 

SFEREKCZ, s u p m  note *, sf 188 
dld st 172 
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restnctmg United Nations inioliement in matters once considered 
to be internal to a member state should give way to new mterpreta- 
tmns recognizing the relationships of one state, or one people. to oth- 
e r ~  Ferenez places little faith in the ability af  r e p n a l  organizations 
to meet the challenges of the future and too much reliance on r e son .  
81 alliances might simply lead to even larger conflicts Global prab- 
lems call for global eolutions The Security Council. which serves as 
the designated guardian of the peace of the world community must 
respond to threats to the peace Ik'here there IS a threat to world 
peace, the Security Council should obtain an advisor) opinion from 
the International Court of Justice (ICJ) and, if force le an apprapri. 
ate remedx be prepared to act on the opinion. Havmg an apprmmg 
opinion from the ICJ as to which party IS at fault and what action 1s 

appropriate would dramatically increase the authorit>- of the United 
Xariona. It would au tomat~a l ly  e r e  the Imprimatur of the law to 
any enforcement action taken by the Secunry Council 4 Ideallx, the 
military farces employed would come from formally established 
United Sations troops. a truly international police farce 

Part I11 i s  entitled ''Making the System Work " Obviously the 
defects in the United Nations are not new to either lswyrs or dipla- 
mat%. Ferencz makes his contnbutmn to correcting these defects by 
proposing that the Security Council make greater use of its delegat- 
ed authority to act in cares of threats to world peace. This broad 
grant of power would include the development and clarification of 
emating norms of international conduct and the creation of new 
organs to help ensure compliance with those norms Twel\e pro- 
posed Secunty Council resolutions are set out which would establish 
the norms of international behavior. create judicial organs TO consid- 
er disputes and punish  violator^ and set up international bodies to 
enforce the norms and the judicial decisions. Five of the resolutions 
we intended to strengrhen the laui of peace and are denied from 
pnar law-making treaties and practices These resolutions would. 
mandate the peaceful Settlement of disputes. clearl? define aggres- 
ston. prohibir crimes against humanity, end the arms race and 
"enhance s o c d  justxe" by establishing mmimal srandards of human 
uelfare. including the protection o f  the environment Thiee resolu- 
tmns which deal with the creation of an expanded and improved 
international court s y t e m  are more radical One would require that 
international disputes iqhich are determined by the Council to can- 
st i tute a threat to peace be Eubmitted t o  t he  ICJ and tha t  the 
Security Council act to enforce the Court'& decision Another nould 
establish an International Cnmmal Court to deal Aith indniduals 
who violate certain Security Council resdutmns related to mterna- 
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tional peace A third resolution would establish B 'World Tribunal 
for Social Justice" as an organ of the Security Council. This tribunal 
would consider ISSUBS related to violations of the social justice iesw 
lutian discus6ed above. Finally, Ferencz sets out four resolutions 
intended to create monitoring and enforcement agencies. These 
would create a "Diearmament Enforcement Agency" to implement 
the resolution mandating arms reductions, a "Sanctions Agency" to 
aversee the implementation of sanctions against states which do not 
comply with the disarmament resolution, a "Police Agency" to over- 
~ e e  peacekeeping activities, and a "Social Justice Agency" to momtor 
the progress of human rights All the proposed resolutions are legal- 
ly based on the Security Couned's mandated responsibility to deter- 
mine the existence of any "threat to the peace, breach of the peace, 
or act of aggression."& 

"New thinking" 1s required when reading this  book For 
lawyers, a natural tendency exists to focus on the status quo and to 
view such dynamic proposals for international authority ab simply 
too "Pollyanmsh" far serious consideration But Ferencz makes a 
convincing case. He presents concrete suggestions for solving many 
of the problems inherent m the existing world order. His principle 
solution, which relies on innovative interpretations of the Charter, IS 
not far removed from the approach used in resolving constitutional 
questions in the United States. But could such an interpretive 
approach work in the Security Council? Far the Secunty Council to 
take an  an expanded role by new interpretations of its existing 
Charter-based authonty might not meet with universal approval, 
especially from those states that are not permanent members of the 
Council.6 Additionally, where would the Security Council look to find 
a basis on *,hich to  rest its new found interpretations of its authori- 
ty? Ferenez would look to the overall aims and goals of the institu- 
tion far guidance, a revolutionary approach which would probably 
support expanded, and expedited, United Nations activity. Others 
might prefer to simply look to pnar practice and precedent-of 
which there 1s preemus little on which to build--a somewhat mare 
evolutionary approach which would move the process a t  a much 
slower pace.I Certainly, a major hurdle to overcome before effective 
action by the Security Cauned can be expected 1s the  possible veto of 

.U N C-TER art 39 
Wlhe end o l  the Cold War and changes in pdirieal slignmenl~ have 
p e n  m e  t o  new concerns mer '"pnlif~csl' ~nterpretatmn o i  the Chamer, 
partieulsrly by B more active Security Council dominated b) the perma. 
nenf members Since the S e m f y  Council has exembed it& mandata" 
pawen and has imposed a8nctms. lis eonformlty to Charter p m n m o n ~  
has been quemoned more eherply in debates and scholarly cornmentaw 

?id at  9 
Oscar Schachter, L-nLied A-oliona Lau. 88 A J  I L 1, 7-8 (1994) 
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any proposal by a n )  o n e  of the permanent members Ferencz 
addresses this very real problem and suggests five possible, and 
alternate, solutions He proposes that the veto power be permitted 
only If a permanent member i s  asked to commit Its military forces 
into battle, the impact of B veto might be modified so that two mem. 
bers must agree to It before it IS counted, its use could be limited to 
procedural ISSUBS:  it might be forbidden if I t s  use would negate a 
decision by the ICJ, or the permanent members agree in writing not 
to exercise the veto.@ In his view, none of these solutions would nec- 
essarily require amendment of the Charter Yet, to this reviewer. it 
seems that if the Charter IS not formally amended, the veto always 
will be a consideration m devising appropriate responses to threats 
to the peace.9 I ts  mere presence, no mat ter  how restricted, will 
undermine the organizational stability which IS a key component in 
the process of ensuring"g1obal suw~val."~O 

Anather problem might be the limits of the Security Council's 
interpretations of its own authority. In  practice, each organ of the 
United Nations has determined the limits the Charter places on it6 
power to accomplish its particular functions. The ICJ  does not have 
a clearly accepted judicial ~(ewew role such as IS found m United 
States practice l1 Without such oversight, the many states that are 
not members of the Security Council might be quite reluctant to 
yield such immense power to the few who are 

Ferencz's literary technique IS to outline the problem and its 
background, propose solutions, and then, in an even-handed way, 
evaluate  the  ~ o l u t m n ~  H e  tnvites the reader  to challenge his 
approach and to devise other suggested ~ o l ~ t i o n s  Ferencz refers to 
the need for "crestwe lawyering' when confronting these ~ssues His 
goal 1s to focus attention on the problems and suggest that they are 
not insolvable Once that IS accepted, answers might be found. 

As this review 1s written it appears that the United Nations 
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will be forced to admit its failure to even slaw, much 188s stop, the 
fighting in Bosnia Pundits. scholars, politicians, and diplomats will 
surely dissect the United Nations role there and find much to mti .  
cize. The import of this book IS that It forces the reader to at least 
consider the possibility that the United Nations can, nonetheless, 
play an effective role in the search for world peace. Make no m m  
take. There IS much of Utopia here, yet there 1s enough realism and 
substantive legal thought to e v e  the reader pause. The reader is put 
an a scholarly roller coaster, alternately optimistic and pessimistic 
Maybe something can be done And, I f  so, then why not try it? If it IJ 

possible t o  reinvent the United Nations by reinterpret ing its 
Charter, this i s  surely the time to do ~ 0 . 1 2  This book might be the 
bluepnnt that makes 11 happen. All that LS needed 1s "new thinking' 
about the institution 

%ID W Michael Reirmsn, The Consmuiional Ciiais &n the Unilrd Nav,(~ona 87 
A J I L 83 11'393) "Wlith the end or rhe Cold War. the Councd not only has revived 
atrophied luncflom but also has undertaken a c t i ~ i t l e ~  that, arguably, may naf hare 
been cantemplared at  i ts rneeption id 
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NUREMBERG: INFAMY ON TRIAL' 

REWEWFD BY LIEUTENrVr CDLOSEL LAKRESCE J MORRIS** 

Joseph Perneo has accomplished a difficult task he has writ- 
ten yet another book on the Nuremberg Trials and managed to make 
it illuminating wnhout being sensatmnal and understandable to the 
general reader while satisfying to the lawyer or one who has read 
one o i  more of the previous hooks aboui the International Mdi t aT  
Tribunals. 

P e r s ~ o  does much to humanize many of the defendants, espe. 
cmlly Hermann Goering. and others, like Hans Frank, who have 
received less attention from historians. He portrays Franks struggle 
with a eonscience formed by three major mfluences: his training as a 
lawyer, his embrace of Nazism. and his revived Catholicism The 
struggle appears to hare been genuine and, by most any measure 1s 

affecting and provocative. Honeser. I t  also le an unsymparhene por- 
trayal of a man who, notwithetandmg his endent ' ' r e ~ o n v e r ~ i ~ n "  in 
confinement, had the intellectual and formative tools t o  have res~s t -  
ed enthusiastic capitulation to the Nazi r e p x  In that ~ e n s e .  It is 
an enduring lesion for tnbunals of any type, but also a challenge to 
those who would evaluate policy makers or convicts far t hen  motivez 
or rehabilitatne aincenty. 

Goermg, Inevitably. stands alone as a major character and a 
leader-arroganr. boastful. and profane Peraieo suggests at least an 
element of reflectiveness in Goering, and provides some new BVI- 
dence and perspective regarding Goering's celebrated suicide 

To lawyers and advocares, Peraico 8 treatment of t he  t n a l  
preparation strate@ E insti-xtive He plows litrle new ground. and 
does not treat  t he  legal issues in the depth of Telford Taylor's 
Anatomy ofthe Suremberg Trials, hut his work is aimed at the gen- 
eral reader Still. the tension between United States Supreme Court 
Justice Robert H Jackson's documents-only strategy and the forces 
that sought to humanize and dramatize the war through witnesses. 
not only highlights Nuremberg's dual purpose-that 15, trials far the 
Individuals. coupled with a message of deterrence and justice to the 
world-but speaks to any trial lawyer t r y n g  to plot a strategy that 

'JOSIPH PIRSICO. S ~ n i a s i n o  I h i i m  ou TRUL lNeu Ymk V i k q  19948 620 

**Judge Xdiaeale Generaps Corps. rn i t ed  Stater i r m )  Curre 
pages 

Profeicai and Chairman Cnmmel  Law Department. The Judge .ad 
School. Kni te l  Stare! Army Charlortesi-dle. Vwenia 
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1s both tidy and dramatic, organized and compelling, Persico p e e  
Justice Jackson high marks for overall jtrategy and his masterly 
opening statement and closing argument. but abysmal ratings for 
his meandering, nonconfrontational cross-exammatmns. 

Persico tells much a i  the stor)' through the repeated "isits to 
the defendants by two Army psychiatrists, both of whose work i6 
somewhat tainted by plans for books (which each later published). 
This approach provides a thread that keeps the story moving, but 
Pemco draws no conclusionjand the psychiatrists provide little 
penetrating insight--regarding the mental composition of the defen- 
dants, leaving this s taytel l ing vehicle incomplete. His sketches of 
many of the defendant-lever Speer, manipulative Hess. vaeuiiu~ 
Keitel. the coarse but well-read Streicher, and many o t h e r s a r e  dis- 
passionate and pointed, and provide the best wmdows onto the kind 
of compromises that  people from diverse backgrounds made with 
their consciences to work in the Hitler regime 

\\'h~le not sympathetic to the Nazis as a group OF individually. 
P e r s m  rases eome of the enduring questions about the Kuremherg 
legacy, including the much-discussed concerns about focusing on a 
conspiracy theory (a convenient web, but legally and morally proh- 
lematic as the  lone basis for a potential death sentence), unease 
about victors' justice (tainted most notably by the inclusion of the 
Russians on the Tribunal), and the attempt to indict Alfred Kmpp 
far the sm5 of his infirm father, Gustav. Persico also celebrates the 
liberal due process accorded the defendants and the Statements that  
Nuremberg was intended to make to the world "Intended: in that 
Persico's epilogue treats the Tribunals as h w m g  bequeathed neither 
civility in uar, nor certain justice after such wars, and certainly not 
deterrence of future war crimes. He bemoans Bosnia, certainly Pol 
Pot. and others. He does not Imply that Nuremberg should not have 
happened, in light of another half-century of butchely He suggests, 
however. that Its legacy may be slim and not especially durable 
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THE NUREMBERG WAR CRIMES TRIALS 
CD-ROM' 

REITEIIZD BY H WAYVE ELLIOTI'* 

Two confessions are in order. First, up until a few )ears ago I 
was a confirmed technophabe I saw a need far Some Sort of word 
processor (though even the  name seemed nonsensical-hau can 
words be processed? and accepted the fact that  some people would, 
of necessity, have to become proficient a t  using it But as the  old 
manual t)pemiter always struck me as B mamelous piece of office 
machinery, especially when m the hands of a skilled operator, I just 
did not see how the emerging technology could be all that  much ber- 
te i  And, if it  really did get better, then it would not be too long 
before I would he expected to use It. At the time, it seemed best mm- 
ply to put it aside. I am certain that others agreed with me. 

Secondl), I have not completely read the material under review 
Although I doubt anyone has ever read all of It, and d someone did. 
then he or she probably is no longer in a position to read this rwiew 

\\'ell, times change and so has my attitude toward technolop 
Several years ago, when I first saw the online computer sem-vlces in 
use, even I had to admit that there might be a future for something 
like that  I still preferred the old hard copy, but it seemed that whst- 
ever I needed was the one publication to which the office did not 
subscribe or which, either because of its importance or its antiquity, 
was always missing from the libran. Obviously, that would be much 
less of a problem if the publication were nothing more than B 5enes 
of mysterious d i g d  commands stared ~n Some @ant computer miles 
away Then, If you could get into that computer, research should be 
much eamer For me \VESTLAW and ZTEXIS were the onramps to 
the information highway. Now I could get into my computer and the 
appropriate database, and, by typing a few search terms, access 
could be gained to an enormous amount of material. Refining the 
terms further reduced the number of ~ o u r c e s  and eventually the 
exact document needed would appear on the momtor Research pro- 
ficiency was well undeway AI1 that remained was to figure out how 

*TEE S ~ n i r s i n o  i l i ~  Cniiirr T n i i ~ r  C D - R o b 1  ihriifarchus Kr.owledge 
Inductnen, Seattle UIA , 5996 

-*Lieutenant Calonel, D S Arm? ,Refired, Farmer Chief, internsfma1 L a r  
Dwision, The Judge Adiacare  Generah School United State! k'm? Charlafteiiille 
Virpnia Currenf:i an S J D Candldsfe at the Cnners~fy  a i  Virglma School of Lsu 
focusing on the la- related to  l iar  crimes 
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to use the results to my advantage. That, unfortunately, the comput- 
er simply could not do. 

Yet, I always felt that something was missing. WESTLAW and 
LEXS were designed for the average practicing cwlllan attorney. 
For the military attorney, and particularly for the internationall 
operational attorney, large gaps in the database existed TTeaties 
often were not included, even fewer executive agreements existed. 
Additionally, most Army regulations and other Army publications 
did not make it into these commercial databases. Thus, even though 
this technology worked well in a peacetime "garrison environment," 
hard copy still was required in the field. Several years ago, the Army 
leadership deaded to solve the problem by transferring many of the 
regularly used publications in the field onto CD-ROMs-those small 
shiny disks that  can hold thousands of pages of textual material. 
This allowed an incredible amount of useful information to be taken 
to the field with little effort To function effectively, all that  wa8 
needed was B CD-ROM drive and an up-to-date disk. However, if the 
information changed faster than the disk could be updated and dis. 
tnbuted, the risk always existed that  any a n ~ w e r  found might be 
incorrect because of obsolescence. Accordingly, to avald being caught 
with stale Information, the safest practice was to maintain access to 
a current hard copy So despite the technological advances, draw- 
backs still existed. 

It seemed that the perfect subject for the emerging CD-ROM 
technology was something t h a t  (1) would not dramatically change; 
(2) was crucial to the military lawyer's duty performance; and (3) 
directly impacted the unit's mission. From an internationallapera- 
tianal law perspective, an ideal subject which met these crltena was 
law related to war and war  cnme6. The law of war is fairly fued and 
the law relating to war cr-lmes trials 1s almost entirely based on the 
Allied experience after World War 11. Army Field Manual, 27-20, 
L a w  of Land Warfare IFM 27-10), 1s an excellent one.volume source 
of the law Furthermore, in B previous edition of the Mhtnry L a w  
Reuiew, I have r e ~ e w e d  an excellent one-volume murce of informa- 
tion an the general subject of war crimes trials, TerrorLsm cn War- 
The Law of  War Crimes.' The CD under renew has the potential to 
fill in the remaining gap. The problem has been that  even though 
FM 27-10 set out most of the law ~n this area, and Terrorzsm in 
War-The Law of War Crimes provided fine examples of its apphca- 
tian, there was virtually no way for judge advocates ~n the field to 
have access to  the original t r ia l  documents The anlv orieinal 
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sources remotely available were the transcripte of the International 
Military Tribunal'& proceedings at Kuremberg and, then. there nere 
few complete sets Furthermore, the existing sets are nearly fifty 
years old and are beglnnmg to deteriorate The dexelopers (publish. 
ers does not seem to be the correct wordi of this CD-RO!M ha re  
taken action w.hieh will  help solve the problem 

Th i s  CD-ROM contains t h e  complete r r anac r ip t s  of t h e  
International Militar?. Tribunal which met at Suremberg and sat in 
judgment of the major Kazi leadership. In the h a r d a p y  version, 
this t na l  transcript conasts of fortytwo rolumes. As a result of this 
trial, the depravity of the N a n  reglme was publid>- disp1a)ed for 
Germany and all the ao r ld  to see In many respects chis tr ial  
marked the begmning of a new era for the rule of law Yet. while 
many judge advocates might have B general understanding of what 
occurred, few have had the opportunitj to actuall) read the testimo. 
ny of Goring, Ribbentrop, et al. Few have read their enplanatmna. 
cxcuses.  and somet imes  braggadocio for t he  ac t s  charged 
Psychopaths make especially interesting witnesses when the noose 
stands nearby and empty Ciwlian international l a a y r s  and diplo- 
mats ha re  tended to focus on the prosecution's case concerning 
crimes against peace and crimes against humanity to the exclu~ion 
of the conventional war  crime^ with which several of the defendant8 
also were charged One possible explanation is that the charge alleg- 
ing conspiracy IO cammir a crime against peace was legally the most 
problematic, and It fell to the American prosecutors to handle that 
portion of the trial However for the judge advocate the real gems of 
law come from the more mundane allegatmns of violations of the 
conventional and customam law of WBT 

The actual transcripts are of limited utility They are not well 
indexed and include quite a few documents in German or French. To 
make the transcript more useful. the Umred Starea government 
published an eleven-volume supplement called .Vas Conspzrac3 and 
&gression. The supplement contams English translanans of man) 
of the onglnal documents These eleven volumes are a150 included 
on the CD-ROM 

When the Inrernational Tnbunal concluded its hork many 
more German war criminals still needed t o  be tried, however. the 
planned second international trial was never held The projecution 
of these aomewhar lower-echelon war criminals occurred in the 
courts of the four indindual Allies. The United States conducted 
twelve major tnals mralnng high.rankmg Nazi officials before what 
were actually military commmsione staffed with civilian judges 
Collectively these t n a l s  are known as the "Subsequent Praceedmgs." 
These case6 contain much of the current law on m h r a ~  necesmty. 
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supenor orders, and command respansibhtj- The United States gov. 
ernment published the abridged record of there trials in fifteen "01- 
umes and it also 15 located on the disk Finally, the after action 
report to the Secretaly af the Army by the chief prosector a t  the sub- 
sequent trials, Brigadier General Telford Taylor, as well as General 
Taylor's 1949 monograph on the trials, are included All together, 
there are seventy volumes comprising 126,897 computer pages of 
information on this one dmk. 

I now venture from the law to technology, with not a little trep- 
idation. The disk works in either DOS or Macintosh systems. It 13 

quite likely that most law offices already have the necessary CD. 
ROM player and, if not, the price is not prohibitive. The disk pack. 
age comes with e a d y  understood instructions on how to load the 
disk and begin the research The disk includes the basics of how to 
use it  in a ''Getting Started Guide" and help 1s always available by 
pressing the "FI" key. The developers divided the material into 
18,928 'hbliographic units." This appears to be simply an a rb i t r ap  
division of the volumes into something other than pages a8 part of 
the process of digitizing the information and has  no effect on con- 
ducting a search. 

The disk permits a keyword search Text can be highlighted 
and then saved to B notepad. another disk, or printed on paper. It is 
possible to download whole volumes, although the user is cautioned 
that to do EO would take a substantial number of floppy disks. 

In expenmentmg with the disk (adults do not "play" with such 
technology) I searched for all in8tanceb in  which the word "forfei. 
ture" appeared. (It is not generally known, but the Tribunals were 
authorized to impose mvd fines and to order the forfeiture of illegal- 
ly obtained goods.) Within seconds It indicated that  the ward '"farfei. 
ture" appeared thirty-seven times on the disk. With B few key- 
strokes I was able to move to each of those instances, finally reveal- 
ing t h a t  the sentence which had been imposed by one of the 
Subsequent Proceedings courts on the German industrialist Alfned 
Krupp directing the forfeiture of his assets had been set aside by the 
United States High Commissioner for Germany, John J. McCloy To 
trace that  infamation through the volumes would have taken days 
and, even then, there would have been no guarantee that  the end 
result would not have been missed. I also searched for all references 
to "Leipzig." I was interested in seeing haw the German defendants 
viewed the failed efforts to prosecute German war criminals after 
World War I in trials which had taken place in Leipaig. The disk 
fairly quickly told me that the word "Leipzig appeared more than 
one thousand times and asked if I wanted to continue the search. 
While the best thing to do was probably to refine the search string 
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by adding a modifier. I instead tgped the name of one of the Worid 
War I defendants, Ludwig Dithmar. The disk quickly found the one 
instance in which that name appeared His case had been cited in 
one of the Subsequent Proceedings. In the diseussmn of his case, was 
a description of the German rule on the defense of superior order- 
a rule not appreciably different from that of the United States mili- 
tary today. Through trial and emor, one can narrow or expand the 
search terms TO find a particular item. 

The disks  developers are considering putting the Tokyo war 
crimes trials on a CD-ROM. Finding the Tokyo trial record is even 
more difficult than finding that  of the European trials. Perhaps for 
that  reason. much of the attention of the legal community has 
focused on the Xuremberg trials. However, for a catalog of depravity 
and wholesale violatmn3 of the law of war, one really should exam. 
me the Tokyo trials. Legal scholarship would be well served with 
easy access to that record. 

The only drawhack t o  t he  diek i s  i t s  suggested price 
Nonetheless, the cost 1s understandable. p e n  the limited marker 
for such a specialized area of the law In any event, it appears that 
because the disk replaces seventy volumes of difficult-to-find materi- 
a], paying the pnee asked is reasonable Additionally, this type of 
material will not be updated Unlike other areas of the law nhieh 
are constantly changing, the law of war is evolutmnar?. in Its devel. 
opment The legal principles affirmed and established by these Tri. 
b u n d s  will not change. Consequently, this would appear to be a one- 
time purchase. 

The United Nations has established a war crimes tribunal for 
crimes that have occurred, or will occur, in the conflicts m the For. 
mer Yugoslavia and Rwanda. The judges, who will meet a t  The 
Hague, sit a8 the juridical descendants of the judges at Nuremberg 
fifty years ago. The prosecutors at The Hague stand as the jurispru- 
den t i a l  a n d  intel lectual  descendants  of the prosecutors  a t  
Nuremberg. In many respects, the problem then was establishing 
the law. The problem today 1s largely one of finding it Technolorn 
and the disks developers have combined to make the guest much 
easier. Let UB hope that the Hague Tribunal has the disk. It should 
be included as part of the internationaVoperationa1 law materials in 
every office concerned with training in the law of war or with apply- 
mq that law to real-world mizsmns. 
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