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NOTICE PROVISIONS FOR 
UNITED STATES CITIZEN CONTRACTOR 

EMPLOYEES SERVING WITH THE 
ARMED FORCES OF THE UNITED 
STATES IN THE FIELD: TIME TO 

REFLECT THEIR ASSIMILATED STATUS 
IN GOVERNMENT CONTRACTS? 

Ooer the past t u  decades, the Armed Faices of the Umted 
States ham reduced thew combat sero~ce  suppoe capebili- 
ties. As a result, gouernment contractors now perform mdi- 
tory logistics funetrons in the field Increasingly, common. 
ders must plan for deployment of contractor employees in 
the field. Unfortunately few commanders and few eontrac. 
tors understand theu rights and obligations. The author 
p r o p o s e s  to  a m e n d  the Defense Federal Acquisition 

'Judge Advocate General8 Carps. United Statec Army Present13 a s s p e d  a i  
Legal Advisor.  Command Operations Review Board. United States Specla1 

Course. The Judge AdLoiale Generays School. United States Army, 1994.9;. 
Command Judge Advocate. United States Army Forcer Central  Command Dhahran. 
Saudi Arabia, 1993-94, 'ha1 Defense Counsel, Hanau Branch Offiee Reglon VII. 
United States Army Trial Defense Service. Eederal Republic of Germany, 1992.93, 
Chief, International and Operal~onal Law, Headquarters. U n m d  Stafea Army V 

e Insurance Fund, 
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Regulation Supplement (DFARS) to gibe contractors notice 
of the rights and obligations of their employees ~n the field 
The author's position is that gowrnment contractor emploq- 
ees hold milztarj Status in the field. Therefore, the Armed 
Forces of the L'nited States must accord contractor employ- 
ees s im~la i  rights andpnuleges to those afforded togowrn 
ment employees and mditarypeisonnel who d e p l q  ~n sup- 
port of a mrlitoqj mission In this =a>, commanders uill 
antegrate e~vilian contractor employees m t o  the total force 
projection team in the field 

I Introduction 

A General 

International law recogmzes that  United States citizen can- 
tractor employees serving with the Armed Forces of the United 
States in the field h a r e  military status.1 These employees also 
assimilate to the Armed Forces a i  the L'mted States by operation of 
modern contract requirements and United States domestic law 
Unfortunatel) government contract clauses do not  clearly define 
this status 3 Consequently, neither the government's representa- 
river nor government contractors understand their rights and abhg- 
ations under government contracts in the field * 

~~~~~~~ ~ ~~~~ ~~~~~~~ ~ 

. .  

. . . .  



19951 ASSIMILATED STATUS FOR CONTRACTORS 3 

Additionally, the trend of United States military lopstics doc- 
trine 1s to rely on greater contractor support m the fie1d.s Likewise, 
United States government contract clauses fail to reflect this doetn- 
nal trend.6 Consequently, government contractors do not fully 
appreciate the rights and obligations of their employees who serve 
with the Armed Forces of the United States in the field 7 

This article examines British and United States Armed Forces 
practices that illustrate the concept of assimilation It illustrates 
the types of semces that assmdated civilian contractors have his. 
torically provided to the military. The historical relationship 
between contractor employees and the armed forces demonstrates 
that  contractor employees hold military status in the field. 

Judge Advocate General's Sehaal. United States Army, Charloftesvdle. Vmginia 
(obaelung that both the armed forces and c~whans lacked rhelr nghfr and 
oblrgatrona, note char the Desert Srorm Assessmenr Team IDSATi m a d e  no parallel 
finding under 5111 E Contract Lau-the DSAT referred the pmblem of c~vdians to  
the labor and emplo~menr 1 w  arena1 The DS.4T found the fallormg 

a C i i i h a n  emplayeeIb1 aeeampannng the force are, af C O Y T Q ~  legliimaie 
targets of enemy attack Additionally, they are subject LO capture by the 
enemy and rhe reaultlng POW status Far pmtectmn. cnlllan 
employees needed unlforma. equlpmenf. and, accardlng ID some, 
ndearmi :cifatmn omltted) DOD D ~ r e c t ~ r e a  and Semce Reylanona  
pravded h t t l e  guidance to commanders 

b Same ewdian emplayeer were confused abour then status under 
the law of war Thib confusion existed even though the employees wore 
desert camavnage umfarma and had protectme gear and weapons liife- 
tlun omttedi 

rd 
*See Leon E Salomon. Power Pmpcfian Logiifiea, .Axw Oet 1993, sf 162. 

171. xhere the h n y i  Deputy Chlef of Staff for Laglatm descnbeb the future of 

I .. . 
advanced Idennficanon and planned aqua i t ion  af illabal eorpor& 
asieti 
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This a r l i ~ l e  also rev~ews  emerging government policies and 
doctrine concerning United States citizen contractor employees in 
the field and demonstrates how the government has institutional. 
l i e d  t he  concept of assimilation This article further analyzes 
Cmted  States government practice, m light of Schwnochei L. 
Aldrzdgee and explains that currenr practice may not only assmi-  
late contractor employees TO the United States Ani ed Forcea. but 
also may \est  them with veteran statu< 9 

The purpose of this article 1s to propose amendments to the 
DFARS (cantamed a t  the Appendix) that clanfy the nghts and abhg- 
ations of contractor employees m the field This article articulates 
the historical, doctrinal, and legal bases justifying these amend- 
ments. It also traces the many mdma of assimilation which show 
that contractor employees serving m t h  the Armed Forces of the 
United States in the field unqueatmnably possess military status 

Finally, this article analyzes the merits of propored DF.4R.9 
notice provmons and explains why immediate consideration and 
implementation of these provisions by the Defense Acquisition 
Refilatory i D A K  Council is essennal This article also analyzes the 
proposed DFARS notice provisions under cntena established b? the 
DAR Council,'o and discusses cost-benefits, rule-making impacts. 
and policy considerations to demonstrate that the DFARS amend- 
ments are essential to force projection doctrine 

B Defin~t ions 

cept of assimilation t o  the armed 
derived from many SOUTCBB for the p 
in this article This article contends 
late to the armed forces ii. (Ir they accompany the armed forces , 2 ,  
the)- serve with the armed forces, and ( 3 )  they sen-e in the field 

I Assimilation to the Armed Forces-Assimilation i d  the de 
facto and de jure status of contractor employees s e n n g  hirh the 
Armed Forces of the United States in the field." The term reflects 
military status granted to United States citizen contractor emplor- 
res by operation of either international lair.12 or domestic United 

This subpart mill articulate key definitions underlying the con- 

~ ~~ ~ ~~~~~ ~ 



19951 ASSIMILATED STATUS FOR CONTRACTORS 6 

States law,l3 or administrative rule-making authonty,'4 Contractor 
employees assimilate to the Armed Forces of the United States. 
under the following conditions: 

(1) They perform incident to government contract requir- 
ing their S ~ T V L C ~ S ; ~ ~  

(2) The government requires performance in the field or 
an a contingency operation where the conditions expose 
employees ta lass of life or limb a8 a result of hostile 
enemy activity;l6 and 

(3) The government integrates contractor employees into 
the Armed Forces of the United Statea through unique 
actions including official accreditation. issuance of urn- 
forms and equipment, and predeployment training, as a 
result of domestic law. agency policy, or international 
law.17 As a result, these employees not only accompany 
the armed farces but serve with the armed forces in a 
direct military capacity. 

2 Aeeompan>~~ng the Aimed Farces-This term is inclusive af 
all civilians whose presence 1s occasioned by some connection TO the 
armed forces. They may depend on the  armed farces for their  
employment, life support, or sustenance. The term 1s illustrated by 
three groups of civilians that  have historically accompanied the 
armed forces: the camp follower; the retamer-to-the camp; and the 
sutler.18 The term does not mean that a mvilmn has assimilated to 
the force. A contractor employee must accompany the armed forces 
a8 a precondition to assimilation. 

>'See C I Bill lmproiement Act af 1877 B 401 Pub L h a  95.202. 91 Stet 
1433. 1449 lamending 38 U S C 6 106) hereinafter G I Bill Improvement Act1 

ng cntena for derermmmg veteran sfsfus for contrac- 
e armed force8 dunne armed canfl~cr, as folloaa 

equivalent afthe h e n c a n  post exchange and club iy i ternl  
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In the context of a combat deployment, the term traditionally 
describes mdniduala "nho accompany the armed forcer without 
actually being members thereof,'' located in the field or on contin- 
g e n q  operations.lB Hoiuewr, the term includes contractor emplol- 
888 who assimilate t o  the United Stater Armed Forces, during 
peacetime, as members of the "avilian component" under treat>.aO 
Far example. the terms of the Supplementary Agreement to the 
North Atlantic Treaty Organization (NATO) S t a t u  of Forces 
Agreement ISOFAr assimilates "technical experts" icontractor 
emplo>-eesl to the "cw~lian component 
Forces of the United States 21 

Far the purposes of this article. the dedmtmn includes all 
Lmted States citizens who perform semices on behalf of the Armed 
Forces of the Lmred States, identified under terms ofArtides 41A)14' 
and (5) of the 1949 Geneva Convenbon Relative to the Treatment of 
Pnsoners of War iPM' Convention of 19491.22 The article shoas that. 
~n some instances, contractor employees may no longer f 
Btrict definition of Articles 4(A)(4l and (51 but may become 
as aux~hanea or volunteers a i thm the meaning of Articles 4 

~~~ ~ ~~ ~~ ~ 

The rhird group compneed the CKLI departments of 
as the c ~ v i l  afficerr and civilian ernplaieei of t h e m  
t h e h m i  

1OSsls GPW48 duma note 1. art Ih 48 6 U 5 T a i  3320 
I d  mernphaiii added 

tine Parr1 and uho ar 
of en, Sfate i \hlrh i s  not B Parti  
nsrionali of no? ordmanl! reiiden 
located 

SOFA1 
deployedxiirh 6.4TO force, in Germany 

This agreement defines technical expelts BJ part of the c i \ i l ~ a n  iamponenf 

Technical experts vhaie sewices are required b i  a farce and mho m the 
Federal t e l r l t o r i  erc lus~rdj  s e n e  tha t  forre  exrher ~n an adriaary 
eapamy ~n ferhmcal matters or for the setting up, ~ p e r a f m n  or mamte- 
 lance a i  eqvlprneni shall be conndered to  be, and treated as. nrntharc  
o i t k r  C I L L I Z U ~  componmt 

Id iemphasls added 
Sea GPW-48. ' u p m  note 1 6 U 9 T ai 3320 

located 

SOFA1 
deployedxiirh 6.4TO force, in Germany 

This agreement defines technical expelts BJ part of the c i \ i l ~ a n  iamponenf 

Technical experts vhaie sewices are required b i  a farce and mho m the 
Federal t e l r l t o r i  erc lus~rdj  s e n e  tha t  forre  exrher ~n an adriaary 
eapamy ~n ferhmcal matters or for the setting up, ~ p e r a f m n  or mamte- 
 lance a i  eqvlprneni shall be conndered to  be, and treated as. nrntharc  
o i t k r  C I L L I Z U ~  componmt 

Id iemphasls added 
Sea GPW-48. ' u p m  note 1 6 U 9 T ai 3320 
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ofthe PW Convention 23 In this ariicle, United States citizen cantrac- 
tor employees not only accompany the armed forces in the field, but 
serve with these farces, pursuant to government contract 

3. Contmgenq Operation-This term envisions all mhtary mis- 
sions short of congressionally declared war. Contractor employees 
will deploy in support of the Armed Forces of the United States dur- 
ing contingency Thm article adopts the statutory defi- 
n i t i on ,  a8 codified in  Ti t le  10  United S ta t e s  Code (U S.C.1 
5 101(131.2E For the purposes of the article, reference to service "in 
the f i e l d  includes service on cantingencj- operations. 

4 Contractor Employee-This term refers to all United States 
citizen civilian contractor employees who perform service~ exclu- 
sively far the United States government incident to a government 
contract "in the field."2S Although the term excludes all government 
employees-such as c m l  service employeea-it includes contractors 
assimilated to the ''emlian component" by operation of domestic law 
or t reaty2;  The term includes employees serving under contract 
with the United States pursuant to circumstances delineated by 
Article 4(A)(4) and ( 5 )  ofthe PW Canvention of 1949.28 

. .  
become aperational necessmea 

defines ihe term 88 fallara 
W e e  10 U S  C S 101a11131 Definition af Cantlngenci Operation. which 

The term "cantmngenc) operatian' means B rn~l~taw aperaflon that--& 
18 deeunated bi the Secretary of Defenae 8 8  an aperstmn ~n u h x h  
membera of the armed forces are 01 ma" became mnvolved m md~fsm 
acoonr, aperatmi,  01 hamilties aga~nst an enemy of the Unmd State6 
OT against an nppocing miilary force, or rB! results m the call ta or 
retention on, active dvty af members of rhe uniformed s e n c e a  under 
sections I12301. 12302. 123041, 673% 688, I124061 of rhls tale. chapter 
15 of this trtle, or any other pmvamn of law during B war or dunne a 
national emergency declared bi the President or Cangreae 

C i  10 L-S C 8 127a. Expenses far Cannngeney Operanon8 8ouilmmng the funding 
mechaniam for National Canfmgency Operatmsl 

>%Sei genrrolb 32 C F R $47 4ta)lZ) ldiscusrmg cmlracfor employee eh@biif) 
for veteran benefits! rrendered semce  t o  the Umfed Stares as a r e d t  of a con- 
tract with the L- S Government to  pravlde dmcr mppolt to the U s Armed Foreee'! 

2 See Supplemenran. Agreement fa the SAT0 SOFA, a n  73,  supra note 21. 14 
U S  T ai 623 

%See GPlV-49, nugia nore 1. art8 4A141, 151, 6 L'S T at 3320 lreferrmg t o  
whom pniuner ofuar mfui  acervee on capture durmg lnternatmnal armed c a n f l ~ d  

(41 Persons r h o  accompany the armed forcer xiihout being membera 
thereof. such BQ eiidian membera of mihfary aircraft erewe. cane- 
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The term "contractor employee'' incarparatea all manlfeatatmns 
of contractor employees semmg in the field under government con- 
tract and doctrine The term includes Field Semice Representatives 
(FSR), as defined under the FAR,29 the DFARS,SO and service supple- 
ments.31 The term includes employees of Contractor Plant Serwces 
(CPSI, Contractor Field Services (CFSI. and FSRs employed under 
the Army's Laestics Assistance Program.32 The term Includes con. 
tractor employees executing rhe Army's Lagistm C l n l  Augmentatmn 
Program (LOGCAP) 33 The term also includes mdwlduals who pro- 

apondenrs, supply roniratmrs, members of labour umfe or of semcer  
responsible for the relfare af  the armed forces 

~~~~~~~ ~~~~~~~ - ~ 

iunu~uel  c z ~ c u m ~ t a n ~ e j  direct a ~ s ~ t f a n c e  t o  ensure more efficient or 

tems, related sys lem~,  and associated Jofrware All engineering and 
technical zen,ices proiided prim LO final Government acceptance of a 
complete hardware listern are part of the normal deielapmenf. produc- 
tion. and  p r u c ~ i e m e n i  pmcessea and d o  not fall  ~n rhl? categor) 
Enpmeenng and rechmcal sen ire i  uranded after final Gorernmenr 

effect l ie  aperatla" or mamtenance or enatmg platforms weapon sys- 

.- 
L+ - . ?  . . I . e  : , , - :  

.. ,. , . 
Eng~neermg and fechnrcal ~ e n l c e s  consist of 
8C' Field Senice Reprerentarnes. which are emp1a)eei of a manufac 
m e r  of m~hrary  equipment or Eampnn~nts who pronde a Ilalson 07 
adrieori b e n i c e  berueen their cornpan) and the military mers of their 
cnmpsni'r equpment or eomponenrs 
ISea, e g .  D L P T O I A R m  F E ~ ~ R I ~ ~ c P ~ ~ E ~ I ~ O N R E O  SUPP 377001190 ,,918110 

31ay 1993, [hereinafter AF.4RS1. defimng field %emice engineers for the Ximi  a! 
foliour 

.. . 
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vide services under Department of Defense (DOD) Contracted 
Advisory Assistance Services (CAAS) procedures 34 

The terminology anticipates that a casual observer may mis- 
take the contractor employee for a government employee in the 
field. In most cases the contractor employee will have pnvity of con- 
tract with a private employer, not the government. However, some 
contractor personnel, such 88 adviaors and experts, may have privi- 
ty of contract with the government 36 On deployment, all contractor 
employees appear, to the outsider, to be in pnvity of contract with 
the government awing to assimilation to the armed foxes.3S 

6 In the FLeld-This term refers to localities of imminent danger, 
combat, or hostile fire as defined under Article 2, Uniform Code of 
Mihtary Justice (UChIJ) 3' For the purposes of this article, a congres- 
smnally declared war-"time of war"-need not exist to tngger use of 
the term. Thus, the term may include contingency operatmns.3S 

Thia term may include localities in the Continental United 
States where units prepare for deployment to combat.39 The term 
envisages potential loss of life 01 limb, or grievous bodily injury as a 
result of prevailing CLrcumStances 

6 .  Seruing with the Armed Farces-The second requirement for 
civilian contractor employees to assimilate to the armed forces is 
that they ''serve with' the armed forces. The term refers to an mdi- 
vidual or group that 1s an integrated into the armed forces.40 Thus, 
"technical experts'' assimilated to the "civilian component" of the 
Armed Forces of the United States ''serve with" the armed forces 
when they deploy to Germany.41 The term deviates from the Geneva 

W e e  F.AR supra note 3. pt 37 
a#Sre, eg ,  Supplemenrap Agreement t o  the UATO SOFA, w p m  note 21. am 

73 14 U S  T at 623 
3'S.e 10 U S  C 5 8021a1(10! note 70 Field Defined"] QOL elsa Hines Y Mikell, 

269 F 28 (4th Cir IYlS!, C I I . ~  denied. 250 U S  645. (lYlY), Erpaiie Jochen. 257 F 
zoo (D c ~e~ m 8 1 .  in D, B ~ ~ ~ ~ I ~ ,  Eo F supp 929 I D  c N Y 1943) 

**See 10 U S C 5 101f131 
"Memorandum from E H Crowder [The Judge Advocate General1 t o  The 

Judge Adiacate, Port os Embarkahon. Hobaken. S J (Apr 3, 19181. renpnnfed m A 
SOLRCE BOOR OF M I L I T ~ Y  Lw &\a Wan-T~u\m LECL?L*TIOY. 730 Inheat Pub Co , S t  

1032 C F R  d 47 4fbl l l l ln i )  Idibcurslng criteria caniidered by the DOD 
Cinhannldnar/ Servm Rewer Board detarmmng whether c~whans are Integrate 
Lo the Armed Farces) "Integrated civ~lmn groups are subject to  the regllatians. stan- 
dards. and contra1 oSthe miitan. command aufhonlr'id 

pad hilnn crowder ~~~~i 

(-See Supplementar/&eemenl to the SAT0 SOFA, m p r o  note 21, art 73. 14 
U S T a t 6 2 3  
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Convention definition that limits those ''serving with the armed 
forces" to groups of auxiliaries and other "combatant" forces 42 

For the purposes of this article. contractor employees ' ' s e i ~ e  
with" the armed forces nhen  they are "in the field." even though not 
subject to wartime UCMJ jurisdiction 43 Contractor employees who 
serve ~ i t h  the Armed Forces of the United States in the field may 
assimilate t o  the military Thia article identifies the additional fae- 
tore that indicate assimilation and the problems that this status 
has created necessitating changes in government contract clauses 

I1 The Problem 

A. The Scenario 

The introduction set the definitional framenork for this arti- 
de. This section describes the context of the problem facing contrac- 
tor employees in the field Although this article Cites examples of 
problems stemming from deployments to Southhest Asia, the issues 
remain the same in other resans and military operations. 

Imagine an h e n c a n  technician working for a helicopter man- 
ufacturer that sold the Vnited States Army attack helicopters in the 
early 1980s His employer informs him that he 18 to accompany the 
h y  to an m m n e n t  danger zone to 6x the helicopters when they 

Imagine his surprise when the Army issues him a uniform,4i 
chemical protective gear,46 and a "noncombatant" identity card.?' 
His employer tells him, however, that he w11 have to obtain a re@- 
~ ~~~~ ~~ ~ ~~ ~~~~~ 

aurhoined to *ear uhhty urnfarms only when required in the performance of their 
dufles and i h e n  authorized b) the XU!O\I commander"2d emphasis added 

4% DFP'I or.IRw. Rrc 73% ~ a r a  2-5 28 Feb 19941 lhereinaherhR 73E-$8 

. .  
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lar passport and visa to enter the imminent danger zone 46 Two 
weeks aAer the unit deploys, his regular passport and visa arrive: 
he notes that  DOD cmlians travelled on orders and an identifica. 
tion card.49 The American technleian takes a commercml flight, 
beeau8.e the contracting officer and operations officer could not 
schedule him for a military flight.50 Other colleagues in B competl- 
tor's firm flew on military aircraft but the k r  Force bumped them 
from the flight in favor af cargo at a reheling stop en route.51 

Once in the imminent danger eane, the guards at  the Army 
unit keep turning the technician away from the work site, because 
he does not have the right kind of identity ~ a r d . 6 ~  His contract 
states that  he has the privilege to use the commissary and Post 
Exchange (PX) However, the  PX manager turns him out at  the 
check aut line, because an international agreement with the host 
nation prohibits contractors from using these milltary sem1ces.53 

(*See 22 C FR 
181 Regular pmsport A regular passport 18 lasued t o  a national of the 
United State8 proceeding abroad for personal or busmeas ~es~onr 
1b) Offma1 p a s s p o i l  An affieml passport 13 issued re an officlal or 
employee af the U S  Government prneeedmg abroad ~n the discharge of 
affieial duties 
W e e  blebiage, Commander m Cinef, Umted S m t e  Army Europe. .AEUGA-Ll 

aubiecr Paeoparm-ka Reqummenfc for Desert Shield 1170746% Aug 90) [copy on file 
r i t h  author .  copy m v e d  to author whlle serving 81 Headquarters.  \' Corps, 

between DOD c~whans and contractor 
eiv~liana who travel by military aircraR 
contractors r h o  are sponsored b) DOD 

wil l  require paasparts and mis i  " I  
.Osee DEP'T OF DEIESSE, CONDUCT OF TRE PEnsLc\ GLXF Wm. FIN& REPORT IO 

COII-CEEIS PLRSLAST IO TITLE V OF THE PERIIAX GULF CONFLICT SLPPLEXIEITAL 
ALTHORIZWIUN ~ C I D  PERSONSEL BESEnTb ACT OF 1991 ( R B  L NO 102-251, a t  603 
11992) [heremafter DOD TITLE V RLPORTI (describing c ~ w l ~ s n  8upp0rf m u d  
" C w h n s  cravellmg to SUP. wa mllrtary amraft were accorded a moxwnenf pnon t j  
after military persouel " Id 

5 Sea Srhandelmeier.~KClsnrsis zn Depioymeni.AR,nLa~,lencu\, DlarApr 
1992. at 34, 36 lreeauntmg deployment dlfflcultlca encountered by cl~lllans flbvlg on 
Umted States Ar Force aweraii dvrmg Operafm Desert S h d d l  "To add to the h a -  
tratmn, mme deployers were bumped m route by hlgher pnonfy paasengern and 
esrgo " Id 

"Sir DOD TITLE V REPORT ~ u p m  note 50, at  603 (deienbing problems wlth 
Identification cards, "Ths absence of a standard elwhm ID card resulted ~n dlfferenf 

~e caused occasional pmbleme a t  becmty check- 
often a l o c d  national faded to recogmze the 

61 318,. descnbmg fjysr ofpassporra as follors 

'*See, e g .  Agreement Relamg to  B &,fed States ~ r h r a ~  Tralnlng maatan 
Saudi Arabia, Feb 8-27 1977, Exchange of Nates art 9H 28 D S T 2409 2412 
IherelnaEter TSMIThl Aeeordil (prahibitmg c m t m c t d x  from &g the camm&y 0; 
poet exchange operated b j  USMTX "The U S  Milirary Tramng Yisam wdl be 
alloaed to mainrun food commlsssry atores and mfe mpply rtorsa far >t i  members 
and U S  goverment emplwess Uae of these faclhuee wdl nat be accorded t o  any 
contractor of any natmaldy"  Id 
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The techmcian discoxers that the unit he supports 1s to be 
located a t  a "LOGB4SE"34 only twenty-fire kilometers from the 
"FLOT (Forward Line Of O n n  Troops,.ij He remembers something 
from his Arm) da,s that  cmhans can only sen-e in the "rear" or 
"COhIhlZ" (Commumcatmns Zonel.60 The commander insists that it 
1s alrighr and the techmman anxiously travels with the unit to the 
LOGBASE. On arnval, the technician discovers that the armor and 
infantry are a two d a y  road march to the rear of the LOGBASE 

The enemy conducts a raid and then  infantry shoot at  him 
They capture the technician who had no means to resist 57 The field 
commander decided not to issue the techmman a weapon because he 
thought that 1t would be too difficult to tram him, and if armed, the 
technician would only have caused trouble like those cw~han "crooks" 
in Vietnam je Additionally. the field commander believed that if 
armed. the enemy mould execute him 8 s  a guerrilla or mercenary.59 

'See \\.ILIU~Y G PAGOZE & JEPFRS~ L CRLIXZH*\Y. \Iolr\c l l o ~ \ ~ u \ s  124 
,1992 ,jvitifying S k p r  General Pagama e declaim t o  locate lopirirr  hares foiward of 
cambar farces dun": Operatior. Depcrt Shield, "Ifue didn't bet  up a laghaie right JP 
at the front. w e  might be looking at real problems d o r n  the road Ar far BE I u BI 
concerned thelacanor. W E  oerfect f m  slaree and relatlieh cfable logbbad'id 

operanon neaert srorm 

not be used fornard of the brigade 8upp 

:.See Vincent A Tianramo The Birth of the Seabees hln E N 6  Jul? 1992, at 
76 , cmng the popular-but legall) queshanable-miam; d #?e for the creation of the 
Savy'! Combat Battalions " C i r i h a n a  not onl) lacked the mmhtari frammng fa defend 
rhelnselies and aha t  the% *ere bmldmp but under mtematmnal la*  the5 could be 
executed a i  pyernllai  .f cruzhf bearing amis " i d  
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Now the technician 1s shielding an  ail refinery in enemy tern- 
tory. He is accompanied by an Army Specialist and a Sergeant, 
young enough to be his children The Sergeant asserts that because 
he 1s s e n m  m rank, he will take charge of this group of prisoners of 
war,60 and has a great escape plan. What if the armed forces went 
to war, but no contractors decided to come? 

B .  o o e n i e w  

Modern field conditions subject civilian contractor employees 
to the dangers of international armed conflict.61 International law 
has eroded many distinctions between civilian contractor employees 
and military personnel who mrve in the field 62 Unfortunately, 
United States government contract procedures do not adequately 
reflect the legal status-under both domestic and international 
law--of Its contractor employees in the field63 As a consequence, 
bath government and contractor personnel perceive inequities in 
their relative roles in the fie1d.64 

Future bartle6elda d l  be different and more camplea than 20th eenfu- 
L? battlefields Increarer m lethahty hkely t o  emerge in the early 
part of the 21sf century w i l  so s~gn&antlg change the complexm of 
the batllefield that America's Army will be required to make major 
changes m tactics. orgamiations, doctrine, equipment. force mixes, and 
methods of command and mnt~01 

W e e  MA Memo. s w m  note I .  at I Irecommendme chanees to  contraci orme. 
dvres to remedy pracvrenh~t deficiencies) 'ITlhe .tate&t ofwork ihovld include 
mdurtr) responnbihnes far contmgencylmabdaatlon Current contracts should 
be modified t o  inelvde industry continxency reomrements " I d  
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Nevertheless. the government trend 1s to rely on cmhan  con- 
tractors to support its mission m the field.65 This 1s not a new trend, 
however, and man> myths persist concerning the status of mv~han  
contractor employees in the field 66 The problems associated with 
civilian contractor employees Stem from ignorance of their legal sta- 
tus and the lack of doctrine to care for them m the field. The prob- 
lems frustrate the total force concept, and prevent efficient force 
projection. Contractor employees senmg with the Armed Forces of 
the Umted States serve the national interest. why then does the 
Umted States treat them as panaha? 

c Issues In Perspectzue 

I .  Deportment of Defense Dilemmas-The DOD Report to  
Congress concerning Operations Desert Shield and Storm demon- 
strate that the DOD has deliberately abandoned core capability in 
support functions in favor af combat strength.6' The DODs mcreas- 
mg reliance on ~ivi l ian contractors reveals disturbing gaps in l o g m  
tical planning.@ Unless the DOD informs civilian employees about 
r h e r  legal status in the field few c~vilians w l l  perform armed 
forces contracts as onpnally bargained 

The DOD Inspector General [IGi found that the mihtary does 
not provide adequate guidance to contractors deploying in support 
of contingencies 69 Compounding the lack of guidance, the DOD IG 

('See L I 1  REPORT ~ u p m  note 5 5 .  m t  G-6 ' I n  the future as w e  fighr 'come as 
you are' war8 anh an uncertam mdustrral base and hngh-rerh weapon 
greater UP* a i  c o n t r a ~ r m  and DACs Department of the Army C i r i l ~ a n a  
required "id 

C ~ \ ~ h a n s  employed ~n dweel  i v p p ~ ~ r  of Operation; Desert Shield and 
Desert Storm a e r e  there because the eapshhry they represented *BE 

n rha uniformed mdlrap or because the capa- 
s a s a p e d  t o  the civilian component t o  con. 

O f  operarwni 
%See Zlemarandum from John D Cawpgla t o  Depur) Amstant Becrerari o i  

rhe Army for Logletice et  SI, aubiecr hlinutei of Council of Colonels 2 3  Feb 94, for 
Civ~hani Deplajed t o  Support Army Operations 3 hlar 1991, 'recammending erren- 
&ne T ~ V I P ~ O ~ C  to  Army pobcy regulatmn, and dacmne concerning dep1o)menf o f c n d  
 ani in rhe f i e l d ,  cop) on iile u i t h  the author and Direeforafe far Plans a n d  
Operafmna. Oifice af the Deputy Chief of Staff for  Logmricc DALO-PLP Umted 
State? h V ,  Pentagan 
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also found that the government lacks adequate enforcement mecha- 
nisms t o  ensure cnntractor performance during times of crisis.70 
Despite the DODs promulgation of DOD Instruction 3020.37,71 and 
DOD Directive 1404.10,72 the DOD has not implemented contract 
clauses to enforce it6 policy. In 1994, the DAR Council rescmded 
proposed DFARS amendments that would have implemented DOD 
Instruction 3020.37.i3 

The Armed Forces of the United States response to the DOD 
IG report stated that "[tlhe commander is charged by the Geneva 
Conventions with protecting the lives of all noncambatants."'4 
Notwithstanding commanders' good will, nothing in government 
doetnne or contract "affordIs1 contractor employees with similar pli- 
onties, rights, and privileges accorded to DOD emergency-essential 
cw~hans  ,"75 This 1s an inequity that C B U S ~ S  needless conflict 
between government and the private sector.76 

2. Private Sector Perspectives-In 1993, the Logistics Manage- 
ment Institute (LMI). reported its findings and recommendations 
concerning Department of the Army and civilian contractor employee 
support ~n the field during Operations Desert Shield and Storm.lr 

The LMI found tha t  few contractors served with the armed 
forces in direct c ~ m b a t , ~ a  although all served in a Presidentially 

.old at 3 (citmg DOD IG Report 89-026 
- ~ D F P  I OP DEFENSE I \ E I R  3020 37 .  C a ~ r r ~ i r r r a v  or EEELRTIAL DOD 

CONTR*CTDR Srniic~a DIRL\U CBIEEE ( 6  Nor 19901 Ihereinaiter DOD I i E T R  3020 371 
'*DEFT OF DEFENSE Din 1404 10, E ~ ~ R c ~ ~ c I - E ~ E E N I I * L  W E ,  DOD U S 

CITLZI\ C ~ I L U I  E~IPLOYTEE (10Apr 19921 heremafter DOD DIR 1404 101 
-"See DFARS W ~ c h d r a d  af Proposal. 69 Fed Reg 40.005 11994) Iherainaffer 

DFARS Kithdrawn Prapoaall Imtmg the DAR Council rationale far withdramng 
clau~es ~mplemennng DOD Instmctian 3020 371 "Eaistmg FAR and DFARS ~ l a u ~ e e  
adeauateli address the Go~emment 's  nphts to termmate B rantract and the contrae. 

r*DOD IG REPORT 91.101, supra note 69, at 19 le tmg Memorandum from 
Christopher Jem to IDOD IGI. aubjeet Draft Audit Report on Civilian Contractor 
Overs~an Suppart Dunng Host~hties 1Praject No ORA-0019) 120 May 1991) 

-,Id at 12 
AIAhlemo, aupm note 7, at 5. recommending that the government sue 

the same treatment t o  contracforr a% c n ~ l  ~ e n m  emylevees 

. .  
of orders, p~sspomrhlma. xdennficaiian cards, medical immumiatianb. 
prov~smn of any 8ppecd frammngleqmpment. messmg, blllefmg. and m 
theater clearances 

--LllI  REPORT. supra note 65 
'3rd at 2-5 .  discusmii  numbers of contractors r h o  craiaed into K u w n  or Iraq 

Id 

durmg the Ground Campals  
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declared combat zone 79 The vast majority of contractor employees 
served in "rear areas "80 In some Instances, the military had no 
choice but to use contractor 8erwces 31 As B result the LYI deter. 
mined that the Army must improve its guidance concermng contrac. 
tors in the field 82 Unfortunately, the LRlI report does not present 
reeommendatians for contractual solutions to the problem. 

The study highlights gaps in doctrine concerning deployment 
of civilian contractor employees .63  Although DOD directives. s e n i c e  
regulations, and field manuals help define responsibilities. the mill- 
tary has not finalized details how cmhan  contractors should deplo) 
in the field 81 Currentl:. the government provides details to contrac- 
tors via standard goyernment contract clauses.8' The t m e  has come 
for the DOD to articulate its supenor knowledge about service in 
the field and place contractor8 on notice of site condmons 

The private sector wants the Armed Forces of the United States 
to accord contractor employees similar treatment as government 

We Idennfied 34 personnel ,of 998 con tmmr  emplojeez ~n theater who 
accompanied unit8 mto Iraq and Kuwait dunng the ground ~ a r  This 
represents less than 1 percent a i  al l  rontracm and DAC perronnel u ho 
were semmg at rhe t ~ m e  IVe 
identified no forelgn i o n t r m o r ~  uho  accompamed u n m  into K u w l f  
Or Iraq 

I d  
%See Designation of Arabian Peninsular Areas. Aripace. and Adlacent Waters 

as a Combat Zone. Exec Order No 12 744 56 Fed Reg 2663 1991 [hereinafter 
Cnmhar 7nnp Order 

~~~~~ ~~~ ~~ 

Then average amy U Q ~  90 hours 

~ ~~~~~~. 
I L\II Rrmnr. ~upra note 5 5 .  ai 111 dneusnng the l a c a t m  of the m a ~ o n f i  of 

contractor employed  'Although dome cantractors performed them w r k  i%lth the 
Carp. and Diimon support mgamiatms. about SO percent of them operated ~n the 
rear  rea^ Personnel uere r au t~ne l i  deplqed on a temporary h a m  from both the 
rear ares% and m d ~ l a p  unlf lacatmns ro ~ l t e s  reqmrmg amstance " I d  

M e i  id  at G-3 summine UP the importance of contractors a3 follaur 

8"Id BL G-4 recammendlng hewer pohcy c m c e r n m g  contractor employees ~n 
the field, 'The ron ien iu~  of m m i  of the respondent8 v a s  that there 1s a d e  for con- 
tractor~ and DACr on the hartlefield bur LI 18 mostly ai Bchelana abaie corps That 
role needs to  be more fully defined m applicable h m y  polici and procedure " I d  

W d  
"See D r a t .  The Army >lohdiianon and Operarionr Planning and Execution 

Dyirem lM1OPESi Tab H Cantractor Perbonneli t o  Appendix 3 ,Civilian Personnel 
to .Annex E Periannel ,undated draft ohrained h) author ~n Janua? 1896. onglnal 
on file r i r h  Directorate for Plan3 and Operation8 Office of the Deputi Chief  of Staff 
far Lomsncs D.4I.O-PLP, Umfed Srarei  Army Pentagon1 beremailer Tab H, i p p  3, 
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Cansmous that the military must maintain it8 own core 
capabilities, the private sector also suggests that  i ts  employees 
serve as a supplementary, and not a8 a replacement, force.87 

3. L e g d a t i u e  Branch Peispecfiues-General Accounting Office 
(GAO) studies raise three issues concerning contractor employees. 
(1: whether the Army is prepared to receive and support civilians in 
the f i e ldP  (2) whether civilian contractor employees are performing 
inherently governmental fuunct~ans;~~ and (3: whether contractmg 
officers are properly negotiating Contracted Advisory Assistance 
Services (CAAS) which require deployment of civilian contractor 
employees in the fleld.YO 

The GAO studied Army maintenance during Operat ions 
Desert Shield and Storm The GAO concluded that the Army does 
not adequately plan for contractor services in the field.91 Confirming 

treat 

Id 

employees are a valuable abaet 10 the armed tarcei 
3vLh11 REPORT, supra note 6 5 ,  at G-6, eancludmg that ~ w i l m n  contractor 

We believe that contractors should be B 1Upplement t o  the l a g l s t ~ e ~  force 

role that  II wants LZS contractors to  play, then ~t must develop bupporf. 
m g  pnliey and procedures A1 one mfe-ex reapandent muaed. ".mer 
all, xould you hma out ?OUT mianfry"'" 

;;;p:"z;;Pg;;s g;:;;;y-bj;; ;;otB;h";;, y;;;h; 

Id 

empl 
3vLh11 REPORT, supra note 6 5 ,  at G-6, eancludmg that ~ w i l m n  contractor 

We believe that contractors should be B 1Upplement t o  the l a g l s t ~ e ~  force 

role that  II wants LZS contractors to  play, then ~t must develop bupporf. 
m g  pnliey and procedures A1 one mfe-ex reapandent muaed. ".mer 
all, xould you hma out ?OUT mianfry"'" 

oyees are a valuable abaet 10 the armed tarcei 

;;;p:"z;;Pg;;s g;:;;;y-bj;; ;;otB;h";;, y;;;h; 
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this view m 1993, the Office of Management and Budget IOMBI BUT- 
veyed federal service contracting and concluded that government 
reliance on contracted ~ ~ N L C ~ S  results from shnnkmg government 
employment.82 Although no serious problems emit ,  C M S  proce- 
dures burden government procurement 93 

Nevertheless, the GAO issues are problematical Although the 
F U  exempts service contracts from proscriptions against personal 
service contracts.34 deployed contractor employees-wearing um- 
forme and using government life support-may look IIke govern- 
ment employees The nature of service ~n the field-imposing 
weapons traming. uniform policies, and restrictions on liberty- 
appear to have little to do a i t h  the basic s e n m  contract and could 
nolste proscnptions against personal sen-ice contracts 96 

4. Judicial  Branch Perspectrces-In 1987, Sehumaeher V .  

Aldndge ,  a controrers>al decision of the United States District 
Court for the District of Columbia. paved the way for members of 
the Merchant Manne to c l a m  veteran status 9; Sciiumocher articu- 

Government reliance on contracted ( e r i i c e ~  18 increasing and man? 
agencies m e  being required to  do more wnh l ess  daff 

Agencies often a~aume that additional government perionnel w11 not be 
av rhormd  and therefore there 1s no slrernsfne but t o  tontract far  
needed ceniceb 

The biarementr-oiwark used to descnbe the rpeclar faaki or l enwes  to 
be procured by contract are frequenCly PO broad and ~mprec~ae that v m  
dorr are unable t o  determm the ageney'r reqmrementr 
*"id 

Adviaor? and aaiibfrn~e bemires 

Operafmn of Government-owned equipment. iacdifies and ~ ) a i e m r  

=See FAR, mpia n m  3,  37 101 definms personal iel-nies eanrraer 8s 'a con 
tract rhat b) I ~ S  erprria terms or ae admmlrtered. makes the contractor perronnil  
amear in efferr Government emdoveei #wee 37 104 " . ,  

1 6 6 5  F Supp 41 , D  D C 1887, 
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lares significant issues concerning government contracts requiring 
performance of services in the field.98 This case persuaded the DOD 
to promulgate new rules determining whether contractor employees 
actually render military service pursuant to contracts in  the field 99 

In the wake ofSehumoeher, the DOL3 Civhan/Mihtary Service 
Review Board (DOD C/RISRB) established new rules which articu- 
late the concept af ass>milatian.'Q0 This article will apply these 
rules t o  determine whether modern conditions of deployment vest 
contractor employees with military s ta tus  and will demonstrate 
t ha t  the existence of the DOD CIMSRB evidences government 
recogni t ion of  t he  val idi ty  of t he  concept of a s s i m d a t m n .  
Accordingly, the DOD CMSRB's evaluation cntena alert contract- 
ing officers to site conditions that may classify contractor employees 
as bona fide members af the Armed Forces of the Umted States. 

The potential conditions of contractor employee service in the 
field beg far contractual notice provisions. Therefore, this article 
proposes DFAFS notice provisions. These provismns are the cord- 
lary to the historical practices of the h m e d  Forces of the Umted 
States evidenced by doctnnal and legislative treatment of cantrac- 
tor employees. This article will now articulate the historical and 
doctnnal bases for the proposed notice provisions 

111 Hmtoncal Overview of contractors in the Field 

A. General 

The hflathetical situation illustrated the contemporary ~ S B U E S  
that  contractor employees face in the field. However, the problems 
are not new defense contractors always have plagued comman- 
ders.10' Hiatarieally, government contracts have been essential to  

2YLSas C G CRCIKSXANK, E L I ~ ~ B E T H ' S  Anxv 28 (Onford Unir Press 1946) 
idescnbing the diificvlries faced by Elizabethan commanders rn f e m ~ n g  troops LC the 
Canhnenf On campalgnl 

more pmfltable merchandise 
Id 
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armed forces succesr1Q2 and contractor employees h a w  sewed pivotal 
roles incident to government contract 103 Accordingly, the govern- 
men t  has  granted contractor employees epecml pnwleges and 
unique s t a t u  in the field. 

Government practices have historically assimilated contractor 
employees to their armed forces. Government practices concerning 
treatment of contractor employees in the field include the following. 

(11 granting them prisoner ofwar atatus; 

(2) exempting them from compulsory militarg selvice; 

(3)  conferring upon them relative rank; 
(4) subjecting them to military justice or dirciphne, 

( T  asamda t ing  them to the civ~lian component of the 
armed forces 

Using these practices as a benchmark, the following diacussmn 
examines the status granted by the British a n d h e n c a n  governments 
to civilians accompanymg or sening with the armed forces in the field 

B. The British .Milifors Legacy 

The legacy of British military histany illustrates ancient prac- 
tices concerning the s t a t u  of the cmlian contractor in the field 104 
British practice included (1) subjecting civilians to military justice, 
12) exempting civilians from military service, and (31 granting con- 
tractors relative rank. The key to understanding British, and later 
American practices, is in its classification of civilians 

The British Army classified those who were not combatants 
( l e ,  infantry, artillery, or cavalry) as either camp followers, retain. 
ers-ta-the-camp, or sutlers These classifications existed in both 
the British and United States military establishments well into the 
twentieth century106 Later. these eatablishments absorbed these 
classes of mv~hans into then hierarchies converting noncombatants 
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into combatants. In this way, the British legacy set the foundation 
for the composition and regulation of civilians accornpanpng and 
serving with the armed forces in the field. 

1 The English Ctvil War-The English Civd War witnessed a 
revolution in military supply and orgamzation.1Q' English military 
procurement practices of the seventeenth century foreshadowed 
those of eighteenth century colonial forces 108 Two English practices 
are of note dunng this period. First, the English subjected sutlers or 
victuallers to Army control via regulation and military justice 
Second, the English exempted certain types of c~nl ian  from mllitary 

In 1642, The Royalist Army regulated "[clomm~ssaries of [vlict- 
uals and ammunition" under terms of its Lawes and Ordinances of 
?4ralarre.103 The ordinances forbade the sale of defective food;"" for. 
bade soldiers from becoming victuallers,111 and regulated a viet- 
ualler's association with soldiers m eamp.112 The Royalist comman- 
der had discretion to punish victuallers for violations of these ordi- 
nances.ll3 

Thus, It nas  no coincidence that  Crornwell's Parliamentary 

seIy1ce. 

. .  . .  

tem ofthe Mew \ladel Ann) 8% fa l la  

m g  materiel t o  the arm) when ~r x a i  needed, was instrvmental in 
achieving the victories of 1646 Based upon prompt pqment m ea& 
ihm new centrshred system ~ o n n  iupplanted other schemes far equip- 
ping the army 
 PETER YOUNO & WILLL~II EMBLRIOZ, THE C n l l i n  &>PI ITS ORCINIZATIOX 

'ND E I T R ~ A Y  LliE 172. 184 11974) 

lshrnent et d v e r e t m  

m y  aoldler m hxa home or tent. or hm. aErer the Warnmgpme at mghi 
or before they be appraiied by the \larrhall Generall, upon severe pun- 
mhment 
i d  
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forces adopted the ordinances virtually verbatim 114 In this way, one 
p o u p  of cwihana sewing with the armed forces ~n the field found 
themselves integrated to the military in the Interests of mi l i t aq  
disapline and justice 115 

Another English practice included exempting certam c ~ v h . n  
contractors from compulsory milltar>- service. In 1645, Parliament 
exempted a variety of Individuals from semiee with Cromiuell's Xew 
Uadel Army.116 Thus. English seventeenth centur) practms paral- 
lel Amencan practices of the twentieth eenturv 117 

2.  Eighteenth and AVineteenth Cen!ury Usages-The British 
practice of court-martialing avihans and conferring relative rank on 
certain contractors foreshadowed assimilation practices of the 
Armed Forces of the United States in World War 11. These practices 
demonstrate horn groups of c~vihans in the field may a sa imhte  to 
the armed forces 

English statute authonzed the Bnnsh Army to exercise courts- 
martml over It8 e,v,llans 8 5  fOllO\VVs~ 

All Sutlers and Retainers to a Camp, and all Persons 
whatsoever Serving m t h  Our Armys [sic1 in the Field. 
tho'no inlisted [sic1 Soldiers, are to be Subject to Orders. 
according to the Rules & Dismplme of Var.l's 

In this way, the British Army treated it3 civilian employees 

om or THE €\Dum S O L D l E R  

~~~ ~ 

.Arm\ I Articles oraar r  
I ,Id ar 264 relatine the iunsdicfion of the R e v  \lade1 Arm\ J Proiasr 

Marshall 'The business of &judge advocate *as to dm\v up chargea The m e  
todi OS the pnsmers and the inflrction OS the punishments \,ere m the handr OS the 
~ r o i o i t  marshal eeneral of the arm, Sot onlv rhe soldlers but all the c ~ ~ h a n b  

len-lee are "at a ne* mvenrmn 
By 26 F'ebruaq 1645 an mpresimenf bill - a i  sent to  the Lords The 
long lief of people and accupafioni exempt from impreaimenf made II 
clear that it was the poor who *ere beme targeted all e l e r e m e n  
scholars. students at law or umiernti  esqu~res mni, \IPa or peers 
manners.  ratermen, fishermen and tax affie~ale were exempt 
IIrSee Schuinacher v i ldndge, 665 F Supp 41. 47 8D D C 1 B a i l  Because o i  

their impartanie to  the mditar) merchant seamen s e r e  exempted b i  Canqreir Srom 
induction into the armed Sorcea Sor the duration of rhelr s e n i c e  in the Merchanr 
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like its combatants Up to thirtyfive percent of the British Army 
during the Revolutionary \Var consisted of civilians."g At this time, 
the British Army's civil branch included accountants, commissaries, 
clerks, and physicians-many were "pure civilians" on contract with 
the Arrny.120 Of these civilians, clerks had SeNed as integral parts 
of small units mnce Elizabethan times 121 The c m l  departments 
also included contract  employees such as "Waggon Master,  a 
Paymaster,  ServantG, sutlers, artificers, drivers, Iandl canduc- 
tors."l22 The British Army subjected them all to military justice in 
the field. Significantly, the British statute became a fixture ~n the 
Americanhticles ofWar between 1775 and 1917 123 

An American authority would later opine, on the jurisdiction of 
courts-martial, that  contractor employees were "subject . to mill- 
tary command, and a6 a necessary consequence to military law; 80 

that  the proof of their submission to one, would Seem decisive af 
them wbjectmn to the other."124 In British practice however, few 
contractor personnel found themselves before the drumhead.125 

Another practice that the British Army used to assimilate its 
contractor employees included conferring an  them relative rank. 
During Wellington's campaigns against Napoleon, the British Army 
integrated its noncombatant members by conferring relative rank 
upon them.126 This practice, mirrored by United States practice, 

-XId sf 86 (describing personnel comprising the CLYLI deparrments of the 
B n m h  Army m 1781) "The Quarter Marfer General had waggoners and storekeep- 
e r ~  all of them mre  cijlhans as were several vanetleb of srtlficerr dlrected bv the 
Ensneer " Id 

~SbSse CRL.LKJKL~K. e u p m  note 101, ai 43 lnatmg the ~mpartance a i  pepemork 
~n the iuteenth centuwI "Next bo the captam the m a t  mporranf mdmdual m the 
c o m m u v  admmmitrafm was the clerk B "an-combatant who had meat lntlvence 

li,Sri WIE\ER. m p m  note 1s. at 278 (Llatmg t r d c  of all cnhsns  b) Bntlsh 
Army General Cou~Ts-hlartml between 1776 and 1783 Of228 einhana tnedsxclu-  
si ie of manners and ships master&-the Bnrish court-martlaled onli 18 contracraril 

[The Brifiahl eonfeerred relatire rank on the several members ofihe c m 1  
departments-doctors, apotheeanes, cmmidsenee, Judge advaeafee-%a 
that the" could be more comementlv inremared into the hierarchical . I  
milltary eammumty afwhch,  m fact they were rn indispensable P B I ~  
MI ofrhem. however. were regarded 86 non-combatants 

emphasis added, 
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gave civilian combar service suppart employees military s ta tus  
Todaj, British and United States Armed Forces have mditarized 
combat jervice support functions previously performed hr contrac- 
tor employees Thus. twentieth century contractor employees are 
merely substitutes for military personnel.127 In this wag; the twenti- 
eth century term "noncombatant" merely means that these employ- 
ees do not perform a combat arms function (such 83 miantry1 

C The Early American Erpe,tence 

The United States military has contracted for services since 
the Revolutionary War.128 The American military experience with 
contractor employees parallels British experience This section 
examines Amencan practices towards contractor employees includ- 
ing' (1 1 isjuing them government-furnished property; (21 granting 
them exemptions from mhta ry  service, (31 conferring on them rela- 
tive rank, and 14) granting them prisoner of iiar status. 

I Army  T r a n s p o r t e r s - L i k e  t he  N e w  Model Arm>-, the  
Revolutionary Arm> relied on contracted supply and s e r v ~ c e s  129 

Among the most sought after contractors $$ere teamsters and "w.ag- 
goners "130 Kot only did these contractors pull supplies to the troops 
In the field, they accompanied the force as drivers for their "trams 
of artilleq"131 The problem wa8 retaining enough contractors to 
haul Kashingon's artillery, supplies. and troops 

The military tried unsuccessfully to raise and maintain an 
enlisted carps of wagoner~ . ' 3~  Like their Britiah predecessors. the 
American Army's civil departments-Quartermaster General and 
Wagonmaster General-reaolred t he i r  lack of core capability 
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through c a n t r a ~ t . ~ ~ ~  However. these contracts brought attendant 
problems with disciplining contractor employees and ensurmg per- 
formance The American solution was to issue government-fur- 
nished property to the contractor. 

The American practice of provldmg government.fuurnished 
property to civilian contractors 1s another indicia of assimilatmn 134 
In 1775, the Army established a practice of providing government. 
furnished food and supplies to sustain private contractors. During 
the course of a wagoner's employment, Army delays farced local of f .  
cials to issue public feed to wagoners to sustain then  horses 135 
Recognizing certain advantages from issuing government-furnished 
property to contractors, the DOD continues this p rac tm today136 

The Revolutionary Army not only furnished Its property to con- 
tractors, i t  exempted certain contractor employees from the draft. In 
1779, to encourage wagoner senice,  the Continental Congresa rec- 
ommended that the states exempt wagoners from compulsory mili- 
tary service 1% In this manner, civilian contractom performed ser- 
vice equivalent to active duty ivh~lc scmmg w th  the nrmcd forces in 
the field. These practices carried Into the following century. as a 
means of encouragmg contractor support to the armed forces 138 

>-Id at 87 Cf GIVILFS. aupw note 107, at 46. descrlblng transportatIan 
requirements to  dehver monthly pay t o  the Se- Madel Arm), ''Dsllvenng money X B B  

'henty-five 
eheit i  were required f a  carry leis than B montWe pay t a  the ~ r m g  I" Doper  ~n 
Auuguaf 1645 

mg xagons, reams af horses and gvardz 

requmng t m n t y - m a  harms ~n four teame, and elght drlvers 
m S e e  FAR supra note 3. pt  46 
'95See RECB. u p m  note 102, at 8 1  
[Qluanermaireri detained hired waeone lone bevand the t ~ m e  for which 

Id 
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2 Sutlers-The history of sutlers m the United States Army 
during the 1800s provides additional evidence concerning msimda- 
tion of contractors to the armed forces The United States Army 
assimilated sutlers to i ts  civil component, by confernng relatlre 
rank on them, and treating them as pnaoners of war If captured 

During the Revolutionary War, the Army had classified sutlers 
as camp followers, with attendant atatua.139At that time, the sutler 
has subject to courts-martial incident to accompanying the force in 
the field 140 However, by 1822, the Secretary of War appointed all 
Sutlers as members of the civil component-thus giving them a 
monopoly on a designated post 141 The Army also conferred on the 
sutler a "definite and respectable rmk,''142 The sutler was "consid- 
ered supenor to enlisted men, but without line authorit>-. . '141 
During the Civil War, the sutler "could be taken prisoner and 
exchanged like soldiers."144 

During the Civil War. the terms of the Dir Hill Cartel fixed the 
atatus of sutler as a pnaoner of war.lij In addition to sutlers. the 
Dix Hill Cartel accorded prisoner of war status to "teamsters and 
other civilians in the actual SOL(YICO of either party ''148 The 
Lieber Code classified sutlers and contractors 8s public enemies enti- 
tled to prisoner ofwar  Statue 117 In this way. the contractor employ. 
ee achieved mihtary Statue that continued into the next century. 

m o l r e d  m battle? or pohci " I d  
- 4 d  at 81 
e l i d  a t  53 

- W d  at 80, Sl idescribing the elevation ~n eareem of iuflerai -This former 
camp follower who *as treated hke a bastard chdd far hundreds of bears, % a i  now a 
recognized and mteval part of the U S  Arm) He had rank and B home ' Id 

*id at 64 mdeicribing relative rank) An 1838 regvlafian reconfirmed that 
the rvtler WBJ conndered supenor ta enlizted men. but without line aurhora). that  
he w s  appointed by the Secretary o f f f a r  for four years " I d  

- W d  at 133 
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D. 7ioioentreth Centuty Practices 

The American mid-twentieth century experience featured 
alternatives to mvihan contractor support in the field The Armed 
Forces of the United States assimilated civilian functions to meet 
worldwide threats.148 Consequently, the armed forces used the ser- 
vices of diverse orgamzations whose members had differing nghts 
and obligations 149 Eventually, Congress enacted legislation to 
afford benefits to civilians who served with the United States  
Armed Forces in the field 150 

1. Stewdares and Members of Cmil Crews-In 1918, The Judge 
Advocate General, Major General Crowder, opined that  the Army 
could court-mart ia l  a stevedore hired by the Quartermaster  
Department ,  for stealing an army uniform along the docks in  
Hobaken, New Jersey.lj1 The laborer wan subject to court-martial 
as a person ''accompanying or serving with the armies of the United 
States  in  the field' pursuant  to article Xd) ,  Article of War.152 
General Crawder's rationale was as follows: 

The operation of the line of communication stretching 
from the bases of supplies to the battlefield 16 as essential 
as maintaining troops along the fighting h e ,  and, indeed 
the latter depends upon the farmer. It  cannot be well 
asserted that those who serve along the h e  of communi- 
cation are not serving wrth the army i n  the field; and 
these lines must necessarily include the bases and extend 
thence to the zone of actual warfare.ls3 

"BSee, eg ,  HLOH B CNZ. WE BUILD, WE FICKI' THE STORY OP THE SEmPPS 2 
$New Yark, 19441 ldercrhni the Navy's tranmtm from c d l a n  contractor labar to 
militaly eonatruetion battali& 

Brave c ~ v i h a n s  %ere not enough Courage alone is not enough Tnia was 
a new kind of war. Men were needed who could defend themselves 
while budding such bases for until the facdines were canstrvcted no 
combat farce of ~ n y  s m  could be moved ~n to prm~de p~ofectmn The 
men who built those advance bases wold hare t o  BYDBIY their own pro- 

Id 
fecflnn 

)"Id 
1aXSee G I Bill Improrement Acr aupro note 13 
"-See Crouder Memo. 6upia note 39, at 727 
IWd 
IWd at 730 lempham added) 
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General Cronder noted that courts-martial jurisdiction also 
attached to two members of chartered civilian ships.'j' Although 
this case no longer supports peacetime extension of courts.martia1 
junsdlctmn O Y ~ I  civilian Contractor employees, m light of Reid i 

Cocert 135 It illustrates the scope of the term "in the field ' 4s a 
result. the c a m  supports the n e w  that mv~hans could even assimi- 
late to the armed forces while in the Continental United States 

2 ilbmen ~n the Army-The Armed Forces of the United States 
integrated women as contractors or auxiliaries before 1943 li6 The 
experience of aomen and their efforts to gam full military status in 
the United States military during the twentieth century reinforces 
the view that contemporary contractor employees perform in cer- 
tain circumstances, service equmalent to active duty Among the 
first groups of women to obtain recognition for their service in the 
field were the Signal Corps Female Telephone Operators Umt of 
World B a r  I and  the  Quar t e rmas te r  Carpa Female C l e r i c a l  
Emplo iee i  serving with the Amencan Expeditionary Forces in 
World Wm I 1% 

The Umted States Army contracted for the s e ~ v i c e s  of the 
aforementioned groups to remedy a shortfall m personnel lji Each 
group obtained "privileges very similar to those of the Army Xurse 
Corps."ljg At the time. the Army h'urse Corps was classified as "a 
military organization. but mthaut rank, officer Status, equal pay, or 
Army benefits  such as r e t i r emen t  and  Yeteran's r i gh t s  "16n 

Fortunately, each s o u p  obtained veteran status as a result of feder- 
~ ~~~ ~ ~~ ~~~~ 

\ .  ,. ~ - .. .. 
. -  . ., . 
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al legislation enacted in 1977.'6l This legislation established the 
DOD Civihanihlihtary Service Review Board a h i c h  favorably 
reviewed the wornens' group applications, that  requested veteran 

The Army's alternative to contracted labor included women 
auxiliaries. Like the telephone operators, t he  Army originally 
denied veteran benefits to members of the Women's Army AumIia2y 
Corps (WAAC).l83 The WAAC, as originally envisioned, was "to be a 
corps of 25,000 women far noncombatant service, it was 'not a part 
of the Army but it shall be the only women's organization autho- 
rized to serve wi th  t h e  Army, exclusive o f  t h e  Army Nurse  
Corps.'"181 The WAAC eventually entered the Army as a regular 
p a r t  of t he  Armed Forces of the  United S ta t e8  wi th  regular 
benefits 165 

3. The Fighting Seobees-In contrast to the Army experience, 
the Navy militarized it8 civilian labor force. The history surround- 
ing the Seabees' m s o n  d'etre exposes some of the myths associated 
with contractor employees in the field.166 In December 1941, the 
Japanese overran Wake Island. Guam, Cavite, and Corregidor 167 
The Saw1 Civil Eneneering Corps (CECI had hired civilian con- 
tractors to bmld military installations a t  these Iocatmn~,168 \%en 
the Japanese invaded, civilian contractor employees found them- 
selves in a cambat zone.169 Not surprisingly, the unarmed aril ians 

status, ex post facto.182 

Service as a member o i  the IPVAACI BQ Active nlililari Service Cnder Certain 
Conddmna" 13 July 1961, m o t e  for retained cop) citing the B C ~  which convened the 
IYAIC from aYIlllarI to full mill far^ status) The memarandurn asfed Lhar 

lflhe iV.k4C  ab estabhshed bv Publie Laa 564, 77th Canerell [Act of 

lWd at 66 Ideicnbmg the CEC's use a i  r~vilian labor before World W m r  113 
'Swiitly and rnerhodlrally, the CEC began negotiating cost-plub-fixed-fee canlraets 
with eambmatmns of prnate conrracmra Attracted by the high wages, thousands 
ofmen embarked 

lseld ar 70 
for hhdway, Camte, for Pelmya and Samoa I d  
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surrendered. along with the mihtar)- defenders, to the Japanese 
forces 

The Japaneae accorded the contractor employees pnsoner of 
war status.1To This classification comported with the 1929 Gene\a 
Conrention Relative t o  the Treatment of Pncaners of  War IPJV 
Convention of 19291.171 The spouse of one of the captured contractor 
employees advocated for  t he  employees whom the  Japanese  
detained in China 172 Her n e w  of the legal status of rhe contractor 
employees incorrectly assumed that "Itlhe construction men were 
unarmed; If they attempted any resistance and were captured, they 
could be legally shot as guernllas."173 

The Navy perpetuates rhis erroneous observation in It8 official 
commemorations a half century later.174 Even the official S a r d  
authorities assert "under mternational law-. Icontractor emplq  e e ~ ]  
could be executed as guerri l las if caugh t  bea r ing  a r m s . " l i j  
Kotwithstanding these observations. the Nauy's deasion to mhra .  
n z e  construction capabilities WBE mditanly sound 176 Wnh Japan's 

.Convention Relalne t o  the 'Treafmenr of Pn~onerr  of War, duli  2: 1929 
art  1, 47 Stat 2021 2030 T S  616 uneomoratmg H a p e  Rewlshon 3 rhat states 
"the armed forces a i  the belliperent parties may con i l~ l  of combatants and noncom. 

lures b) the Savi erpiessh prohibited the Na+s paring the fmnlm of 
these men 

Id 
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harsh treatment of the civilian workers as a motivating force,l'; m 
1942 the  Kavy created the  ' 'Fighting Seabees"-Construction 
Battalions KBs")-which have formed a unique part of the Navy's 
CEC ever since. 

In 1960, the Supreme Court reflected on the S U C C ~ S S  of the CBs 
in McElray U. Guaglrorda.1;8 The Court determined that the Armed 
Forces of the United States could enlist civilians as specmlista, 
thereby solving ita desire to court-martial civilians in peacetime.lr9 
Because the United States Armed Farces have consciously assigned 
eenain capabilities to the private sector, conscription is not a viable 
policy option today.180 

The Supreme Court overlooked the Army's experience with 
contracted technical obsewers who submitted to court-martial juns- 
diction by contract m the Second World War. From this experience, the 
DOD can resolve misunderstandings with Its Contractor employees 

4.  War Department Field hfanual 30-27-Whmle the Navy con. 
cerned itself with militarizing the construction industry, the War 
Department concerned itself with citizens who chose to remain in 
t he  private sector In 1942, t he  War Department issued Field 
Manual 30-27,  Reguletmns for  Technical Obseroers and S e r u m  
Specialists Accompanying L'.S Army  Forces i n  the F d d  (Fceld 

This field manual provided commanders and civilian cantrac- 
tor employees remarkably simple guidance concerning all aspects of 
civilian deployment in the field "nithm or without the territorial 

.waManuei 30-2i).181 

1'-sea CAW supra note 148, at I 
1'1361 U S  281, 287 (1960) declining to extend caurt-manialiurisdicfion over 

cwilisn employees, because the Court permved that the armed forces could enllrf 
valunteers) 

ITlhe armed w m e e  presend) have mfficienf authonq t o  bet UP a bye- 
fern far the voIuntar; enlmtmenf of "specmhsfr " Thls was done m t h  
much I U C C C I ~  during the Second World \Tar "The Saw's Canstructmn 
Battalions, p~pularly known a i  the Seabees. r e r e  eitablmhed t o  meet 
the w m m e  need for uniformed men to perform eansfruction m combat 
areas " 1 Budding the Nay ' s  Bases in World Mar I1 119171 133 Jubi  as 
eleefnelane clerks, draRsmen and m ~ e ? a r s  r e r e  enluted 8% "~pecml- 
mta" in the Seabees. I d .  at 136. ~rowmons E B ~  be made for the ialun- 
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limits of the United Fteld .Manual 30-27 Identifies the 
employee as an individual "offimally accredited to a theater of 
operations or a base command within or without the terntorial Iim- 
its of the United States in time of war . . ''m 

The status of Technical Obaerrers tracked the jurisdictional 
regime of Article of War, section 
military senice.  [they] are subject 
control of t he  commander o f  t h e  A r m y  f o r c e  which they  
amompany."1~4 Additionally, Field .Manual 30-Pi  stated that rheee 
employees did not receive serv~ce benefits, except for free medical 
s e r v ~ c e ~  185 The? were to be treated as prisoners of war If cap- 
tured 186 Interestingly, the War Department afforded Technical 
Obsen-ers "the same pnnlegea as commissioned officers in the mat- 
ter of accommodations transportation. and mesang facilities "16; 

In 1944, the War Department revised the manual granting 
contractor employees an assimilated rank and grade for purpose of 
prisoner of war  classification under Article 81, P \ i  Convention of 
1923.188 Like the 1942 version, the new manual required. as part of 
the accreditation process. that the civilian contra~tor  employee sign 
an agreement concerning conditions of employment m the field lBB 

Currently the DOD requms such agreements only from emergency- 
essential civil s e n - i ~ e  employees 190 

The newly established DOD did not promulgate the doctrine of 
F M  30.27 after 1948.191 Contemporary commentators suggest that 
renring the agreement may be in order 192 However. the Defense 
Science Board recommended against this course of action in 1982 
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on the basis that  agreements violate privity of contract between 
contractors and their employees.193 

E The Courts Rem ~n M h t o ~  Justice 

In Reid D Cover t ,  the Supreme Court limited United States 
Armed Forces' court.martials of civilians aecompanfing or serving 
with the force to "time of w a ~ . ' ' ~ 9 4  The Court held that  the armed 
forces did not have court-martial jurisdiction over a military spouse 
In peacetime England.136 The opinion, however, did not address 
whether military had courts-martial jurisdiction over contractor 
personnel.196 

In 1970, the United States Court of Military Appeal8 extended 
the Supreme Court's prohibition against court-martialing civilian 
dependents and government employees ~n peacetime to contractor 
personndl97 Thus, the Armed Forces of the United States  are 
bound by strict interpretation of the UCMJ 198 Consequently, court- 

. . . . . . . . . . .  ~ 

expected f~ remain 
Id 

IBeSee 354 D S 1, 49 (19578. where Jvbtiee Blacks mamify ~p in ian  absen,eb, 
'Mlditary mal of civilians 'm the field LS an extraordinary iunidietran and It should 
not be expanded at the expense afthe Bill of Rights " 

m I d  
: W u t  me \IcElray Y Guaghardo. 361 U S 281 (1960 8 ,  \V&an v Bahlender. 361 

U S  281 r19601 Iholdmg that the armed forces may not c o ~ ~ - m ~ m a I  civilian gowrn. 
menf emplayeel accompanymg the forces overseas m peacetlmel 

See United State: I Averette. 19 C hl A 363 41 C Y R 363, 365 IC AI A 
dding that the Army could not court-martial B ~ o n f i a c t o i  employee. 

although conmdered by the ~our f  to  be "assmllated fa rndlrary persanne1"r "We con- 
elude that B e  words "m time afrar" inem a s a r  formall) declared by Conweaa ~ 

Id (utatlan omlftedi 
(&e UChlJ art 2,  reflecting the requirement for time afwar as 

( ~ 8  The followng persons are subjecr ID f b s  chapter 

,101 In t ~ m e  of war. persons m - m g  a l th  OT accampanymg an armed 
force m the field 
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martial jurisdiction 1s a strong indicia of assimilation to the armed 
forces 199 Ne\ertheless, the Armed Foreea of the United States en l l  
subject enilians to administrative discipline in the field 200 This fac- 
tor also 1s one of seven criteria that determiner veteran status.IOI 

F Information Ape ilhrfare 

United States policy is to integrate civilian contractor capabdi- 
ties into its military 0peratmns.~~2 The Armed Forces a i  the United 
States were so successful integrating cnilians during Operation 
Desert Storm tha t  commentators refer t o  t hem 8% "invisible 
assets  " 2 0 3  Hawever, civilian contractor emploi-ees remained 

np mcldentr faranne a m j e  dufr eomvalen- 

1 See e g  Headquarters Third United States ArmiKmted  Srarea Arm\ 
Forces Central Command. Gen Order So 1 23 Mar 1994 IheremaRer ARCENT 
General Order S o  11 ~ e n t m :  applicabihti t u  all c~wlian; i en inp  ~n the Saudl 
irabla" conitat  zone 

1 T h x  General Order le  s p p l m b l e  ta all U S  Army Forces Central 

restncred the rights OT hberner of c ~ v ~ l i a n  members as if they *ere mill. 
~ a r y  members 
4 Exanipler include the folloning 

form.' U 4 government and contractor employees, are an eszenr~al component of the 
total force Operahon Deaert Storm could nor haie been rvcces~fvl wfho.ur them " 



19951 ASSIMILATED STATUS FOR CONTRACTORS 36 

independent  from courts-mart ia l  jur isdict ion of t he  armed 

As a consequence of Reid U. Couert 206 and related cases,206 
Armed Forces of the United States have generally refrained from 
courts-martlaling contractor emplayees.207 Nevertheless, this has 
not affected the concept of assnmlation For example, the DOD 
Civilianhblitary Service Review Board (DOD CMSRBI considers 
court-martial jurisdiction but one of seven evaluation criteria in 
granting veteran s ta tus  to contractors 206 Significantly, the DOD 
CfifSRB considers administrative discipline as a separate evalua- 
tion factor in its determination of civilian applications far veteran 
statm.208 

Dunng Operation Desert Storm, contractor employees appear 
to have assimilated to the Armed Forces of the United States under 
DOD CIMSRB criteria.210 The Armed Forces of the United States: 
(1) integrated civilians into the military support structure-the 
armed forces issued uniforms, equipment, billets;211 (2) subjected 
civilians t o  the disciplinary regime of  Uni ted S ta t e s  Central  
Command General Order No. 1;212 (3)  prohibited civilians from join- 
ing the military-because this would have breached contract;213 and 
(4) trained civilians in military skilla pnor to deploging them.214 

Surprisingly. few contractor employees served with combat 
units where the potential for conflict was greate~t.216 United States 

forees.204 

WYrr U C W  art 2(ai1101, ais a!do 3lesaage. Office of The Judge .4dvocale 
General. D.UA CL, avhieet h m e  of War Under the UCMJ and MChl 1081800~ Feh 
811 Imfarmmi. . h m y p d g e  advocates that the missn. lacked jurmdlctmn io mu*- 
martial eiv~hane) (copy on file with the avfhori 

'"354US 1119571 
'"Wmaella v Krueeer. 354 US 1 \I9671 lholdme that the armed forces had no 

junedichon to court-ma& the dependent spause of a i  slrman m peacetune Japan), 
\IcElroy 7 Guaghardo. 361 S 281 (19601 (holdmi. that the h r  Force had no j u m  
dienon t o  courr-martial a eovernmenf civilian e m ~ l o i e e  m Morocco) Wilson Y 

Bohlender 361 U S  281 (1910, (holding that the Army had no junsdictian t o  caurt- 
martla1 B clnhan empla)ee 1" Germany) 

. . . . . .. . ... , 
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contractors fielded up to 988 employees, of these employees, only 
t h i r t y s i x  crossed in to  K u u a i t  and  I r aq  du r ing  the  ground 
offenswe.216 Each contractor employee served m a designated com- 
bat zone 21: Thus. each contractor employee assumed the same 
nsks as the other members of the Armed Forces of the United 
States 

The lessons learned from the Gulf Conflict unammoudy ret- 
ommended a doctrinal fix to properly accommodate a n l i a n  contrac- 
tors in the field.215 Although the solution 1s not yet final.2'9 emerg- 
ing doctrine will dictate haiv contractor emp1o)ees s a q m r t  the 
armed forces m the next century, 

I\'. Doctrine for the Twenty-First Century 

Having examined the historical practices of the armed forces. 
this portion examines emergmg government policies and the Armed 
Farces of the Umted States doctrine affecting the status of contrac- 
tor employees in the field Incident to their citizenship. United 
States citizen contractor employees benefit from government poll. 
c i e ~  tha t  protect Amencans who become victim8 of internanonal 
conflict Gorernment palimes vest certain United States citizens- 
having no official connection with the government ather than a t , -  
renship or government contract-with official government starus 220 
The following discussion examines this phenomenon. 

A Legal Status and Goieinrnent Policy 

1. Contractor Employes  ais Combatants-Cinlian contractor 
em~lovees are the leeitimate obiects of enemv attack 221 Although 
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civilian contractor employees are classified as "noncombatants," 
pursuant to Hague Convention IV, they form part of the armed 
forces m the field.222 The distinction between a uniformed contrac- 
tor and an infantryman is meamngless to the enemy soldier who 
has each in his nfle sights. 

The International Committee of the Red Cross views certain 
groups of civilian participants in armed forces activities as "incarpo- 
rated" to the armed farces as members of the armed forces.223 
Whether the United States can classify Its contractor employees as 
"members of the armed forces" for the purposes of domestic law 
remains a hotly contested ~ssue.224 However, potential enemies may 
not be able to distinguish contractor employees from other members 
of the armed forces in  the field. Because commanders may arm,  
dress, train, and restrict contractor employees in the  field, these 
employees have become de facta combatants.226 

2. Contractor  Employees as Prisoners  of War-The D O D  
requires commanders to issue identity cards to all civilian contrac- 
tor ernployees,226 following the requirements of international law.22i 
The DOD Instruction requires commanders to issue a Geneva 

. .  
neapon Under customary ~nfernatmnal Ian, there seems to  be no 
reason Why these mdwiduala uould not be regarded a i  combatants and 
svbiecr tc attack nt all timer " 

*%See Hague Convenfmnhnex. m p r o  note 171, art 3. 36 Stat 2296 
* * G e e  PROTOCOL COMMLNT*RI, supra note 1. at 515 idiieueiing the combatant 

atatus of members of the c w i l  department and combat service support branches of 
the armed forceil 

The general distinction made ~n Article 3 of the Hagve Regvlations, 
when i t  prairdei that  armed farces consist of combatants and nancom- 
bafanfa 18 therefore no lonner usad In fncr ~n any arm-. there are 

m S e r  DEP'T OF DEFEME. ISSTR lo00 1, IDEXTITS CARDS REQUIRED BY TXE 
GEUEYI C U X ~ N I I O \ ?  130 Jan 19741 [heremafter DOD ITSIR 1000 11 

I17See GPR-49, supra note 1, art 4(A)14), 6 U S  T 3320 ~recitmg the ~equire- 
ment for the armed Forces t o  i b i u e  t o  those aecampanyng the Armed Forces an Iden- 
m y  card-Tdlho shall prmde them for that pu~pose n t h  an Idenmy card 'I) 
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Convention identit>- card,  DD Form 489, to "such Ind indua l s  
departing the continental hmits of the United States to reme else- 
where "22B Addmonally, the DOD Instruction dnects each DOD com- 
ponent to asaign rank equivalency under "an appropriate Genel-a 
Convention Category" to contractor employees.223 Unfortunatelr 
contracting officers will find no such guidance on this matter in gav- 
ernment BCqulSltlm regulatmns. 

3. Capture and Detention Benefits-The gowrnment furnishes 
contractors capture and detention benefits under the DFARS.230 
Additionally. foreign relations legislation grants all United States 
citizens additional benefits as a consequence of becoming victims of 
foreign hostage taking and terronsm 231 

If captured or detained as a result of hostage raking or terror- 
ism. B United States citizen 1s entitled to Saldiers'and Sailors' Civil 
Relief Act protections 232 Additionally, the United State8 citizen 1s 

entitled to Federal Employees' Cornpensanon Act (FECAI insurance 
coierage.233 Other benefits include medica1234 and educational pay- 
ments.235 In this wa;, the Umted States government converts its 
citizen contractor employees to quasi-government employees The 
umbrella of benefits suggest that contractor emplojees might enjoy 
official status nhile serving n i th  the Armed Forces of the United 
States in the field 

4 Foreign Crarn~nal JurLsdietLon-Department of Defense poll- 
cy obliges the services to protect the rights of United States person- 
nel. accompanying the forces, r%-ho face incarceration overseas 236 
This policy effects legislative intent under 10 U S  C 8 1037, as 
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amended 237 The DODs foreign criminal jurisdiction regime permits 
the Armed Forces of the United States to pay counsel fees, court 
costs, bail, and interpreter fees in foreign criminal c a ~ e s . ~ ~ 8  
However, Army and Navy rules implementing the statute prohibit 
paymen t  of benefits  on behalf  af contractor empi0yees .~39  
Contractors must make a special request for provision of funds 
under DOD pohcy,24@ 

Congress intended to remedy the effects ofReid u Couert241 by 
extending coverage of the statute to "civilian employees and depen- 
dents accompanying the armed forces overse~s.~~242 Inexplicably, 
Congress excluded contractor employees from the class of persons 
accompanying the armed forces  oversea^ to receive coverage under 
the act 243 Notwithstanding the exclusion, DOD policy gives the 
"apprapnate Semee Secretary or designee" authonty to pay benefits 
on behalf of contractor emolovees under this ~ t a t u t e . ~ ~ ~  Thus. the 

#>-See 10 U S  C 8 10371~) (8s  amended) !panting bemice secretaries the authonty to 
pmtecr Unlred States permnnel o~er ieas j  

Under regulations t o  be prescnbed b) him. the Secretary concerned may 
employ ~ounbe l ,  and pay c~uniel fees. court  e a s t i ,  bad and other 
expensee incident to the representation before the judicial tribunal& 
and admmmrtratne agencies of any foreign nation. af peraans subject to 
the Uniform Code of hlilitaq Justice and n f g e m m  not subject lo the 
Cnifoim Code of.Wtlxtav Justice who ere employed b, oracromponying 
the ormid f o r m  ~n am area aufaide the United States 

. . .  . .  
W d  para 2-2d tallow~ng canfraetors to apply for asilatanee under 10 U S C g 

1037) "Perrannel not elipble under the abaie entena may request funds far the pro- 
vision of ~ ~ u n ~ e l  and payment of expenses m exceptma1 cases to the approprmte 
Semlee Seeretar) or designee I Id 

W 6 1  U S 1,1957)  
2iiSee Department of Defenae Anthoniafm Act  of 1986. Pub L h a  99.145, 

111 11, 5 6811al. 99 Stat. 583. 666, see d m  S 1160, 99th Cang. 1st Seis B 681, 2 
U S  C C A S  533 lslatlng that contractor perbannel are excluded from coreragel 

Section 681 would extend to eivhans emplojed b) or accompanymg the 
armed forces oweraeai the benefits preiend) aeearded senice members 
when they  re called before forei.mjudma1 fnbvnals 
lAlt me time "peraans avbjeer to the Uniform Code af \Iditary Justice" 
i e r e  belieisd IO rnclude c~wlian emplayeee and dependents accampany- 
LW the armed farme ovemeai The courts have held othemue, however 
The committee recommend& clarification of section 1037 t o  ensure ewer. 
age far both claisei  of people thoae not subject t o  that  code IL-CMJI 
who work for 01 accompany o m  armed forces ~n forelm cauntner This 
second c l m s  a m i d  "01 include eontractors or thew e m p l o y r r ~  who might 
be seioirig u l h  f h i  armed forces m e r s s a ~  

Id iemphans added1 
r.sld 
WSee hR 27-60. supra nafe 239, pars 2-2d 
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Armed Forces a i  the United States have established another practice 
mdicatiie of the special status held by contractor ernplorees in the 
field 

5 The Defense Base Act-Government rules indemnifying con- 
tractors for "war hazards" costs ic another indicia of the official 
nature of the contractor employee's status in the Aeld.243 The FAR 
requires contractors to obtam workers compensation insurance246 
under the Base Defense Act, and uar hazard insurance247 when the 
contract must be performed oversea6 

The Base Defense Act applies to "public works" connected with 
over~eas construction including service c o n t r ~ ~ t s . 2 4 6  The War 
Hazards Compensation Act applies to any overseas services con- 
t r ac t  2 4 9  The Office of \+'arker's Compensation P rograms .  
Department of Labor. administers benefits under the Base Defense 
Act and War Hazards Compensation Act260 

Contractors bear the burden of obtaining such ~n iu r snce  231 
Although the government generally undertakes to indemnify con- 
tractors for all loase8,252 the contractors must preaent vahd c l ams  
for rembursernent.2j3 For all intent8 and purposes, contractor 
~ ~~~ ~~~ 

see FAR supra 3 , s  228-3 52 228-4 
See Id 52 228-3 mquinnp mmran~e  under the Defenie Base Act)  
S r r  zd $2 228.4 requmng both workers' iampeniation and war hazard 

tending the benefits a i  the Longshoreme 
ID bath government and contractor emplo 
rqecrs8 See also Repubhc k m t i a n  Carp 
ffd, 164 F2d 18 ,2d Cir 194i8. csrt denrid 

the defimflon af  pubhc uork to  include furnishing a i  
ielt  p h t s  ~n cnnnecrmn with a maintenance and repair contract dunne Koorld War 
11, 

?4~Ser 42 U B C $ 3  1:01-l712 origmall> enacted a i  .4ct of Dec 2 1942. ch 
665, I 1 0 1  56 Slat  1026 

~ S r e  Campenaanon i o r  I n ~ u r )  Disabilif i ,  Death, OT h e m i  Detention of 
Empla)ees of Confraetori with the United States. 20 C F R pt 61 8derailing rhe P ~ D -  
cedurea and benefits that accrue claimanrb under the Base Defense Act and \\'a1 
Hazards Campeniatianiet  Cf Hostage Reheiiiamance 22 C F R  p t  191 

".]Sir E.=. supra note 3 ,  6 2  226-4 
??See DFARS s u p m  note 10 262 228-7000 &imburiement for Kar-Haiaid 

Loreer, reqmnng the contractor to  submit proof ailoab aubrequent to obtaining w a r  

See Kent Line Limited M B C &  S o  16326. 94-2 BCA ¶ 26 7 2 2  holding that 
d no contractual oblqat~on t o  reimbvrie addrtianal U B I  risk i n m r  

nnce purchased by the owners of a v e r d  charrered for perzape into the Perilan Guli 
war ionel .  S ~ P  elm Kong hhnp Enrerprlse, ASBCA Sa 21605 80-1 BCA 1 14 311 die- 
mrrrins a ~ o n t i ~ c r ~ i ' ~  claim far  equipment abandoned m \iernam because the con. 
tractor had no _ar nrk m u r a n r e  C O L ~  to  be rembureedl. Farrell Lmes. Inc iSBC.3 
No 13143, 69 1 BCA 1 7665 holding that the ouneri  a i  B ,esse1 detained in The Sue2 
Canal, aiter Eeim blocked the ~ ~ n a l .  could not seek mdernmflcarmn of ~ a r  rirk 
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employees are considered to be government employees for Defense 
Base Act benefits.254 In this way, contractor employees achieve 
another indicia of assimilation to the armed forces. 

6. The h7AT0 SOFA Model-The German and American gov- 
ernments consider contractor employees, deployed a s  "techmcal 
experts," to be government employees or members of the "civil corn- 
p ~ n e n t . " ~ ~ ~  This is another indicia of the official status of contractor 
employees serving with armed forces. However, Army contracting 
officers must accredlt these employees to the deployed forces 26% 

The Army Contracting Support Agency requires Army can- 
tracting officers to  certify contractor employees 8% "techmcal 
experts."257 Kot all employees will qualtfy as experts.256 However, 

s%See Republic Awanon Carp, 69 F Svpp 472 , S D N Y 19461. affd, 164 F 2d 

W S I e  Svppl~mentary Aareement t o  the NATO SOFA, su~pia note 2 1  and 
18 12d Ca 19471 errf denied 333 U S  845 (19481 

BCCOmllm,,ne text E 

w9se Memorandum, Omre of the Aa11etanf Secretary a i  the Army, Umted 
States Army Cant Support Agency, SFRD-KP to Iaeqvm~fm persannell, subleer 

file with the author and Contract Law Dlv~slan, JAGS-ADK, The Judge Advocate 
General's School. United Stares .&my) (reeitmg crifena far extending lo@m sup 
OD* to contractor emdovee m Germany and Iralv cartrfilni "rechmcal exnert"  statu^ 

Aeqmman Letter r . 4 ~  94.5. IX ria AUE 1994) herelnafter.u 94-63 (copy 

Id 
W d  para E, o u t l ~ n ~ n g  the dutw of mntrachng aircera as fo l loxs 
r contractlng oircerb 
111 ensure that technical expert sfatua, ab defined ID Appendn A, and 
indivrdual lamsbc support m e  required to attract the ahlls required far 
effertwe contract performance 
12) have contractor complete and sxgn the certificate preainbed at  
Appendix B, faor f i h g  w i h  the maefer cantrait 
13: haw contracted employee complete and PI- the queiuonna~re pre- 
aenbed at  Appendix C. far filing with the master contract 
141 define m the contract the items af l o g l a t m  suppon prauded by the 
governmeor to the contramar personnel and 8ppec16cally state If lopstic 
dupparf 13 extended LO deDendenldfamdy members 
W d  app A, para E. alertmg cmrractmg off~cerr t o  caregor~ei of cantractor 

c The fallowing are examples of p m ~ t m n ~  that have been denied ''tech. 
meal expert' etatm vnder Mi& 73 

employees denied 'teehnieal expert'' status as fallawa 

111 Adrnmafratlve p e r m n e l  

i e w e l r i  and similar >terns 
21 Sales repreeentafiies for eompurera, enqclopedias, cloches, china. 
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the Army uses this accreditation to attract contractors to Europe,?59 
and to save money,~Eo This guidance provides a much needed sup- 
plement ro DFARS planning requirements 261 However. this policy 
does not require contracting officers t o  a p p b  similar accreditation 
procedures to  deployments m the field Aa a result, notice provisions 
are necessary. 

The deficiency in the DFARS and FAR 18 illustrated b? con- 
tractor employee deployment to Saudi Arabia In Saudi Arabia. the 
terms of international agreement exclude contractor employees 
from the PX and commissary261 Although promised equal l o p t i c  
support to soldiers. contractor employees are dismajed to learn that 
they cannot enter the PX or commissary. Had Acqmsmon Letter 94- 
6 been in effect during 1990, the government could hale anticipated 
difficulties with the operatire international agreement 

Acquisition Letter 94-6 helps to define integrate. and support 
contractor employees in the field Contracting officers should appl? 
i ts  criteria to all o\erseas deployment of contractor employees 
Using the concept of assimilation, the government could clasafy its 
contractor employees as members of t he  " c ~ v i l  component" of 
deployed armed forces In this way, the government could s o l ~ e  con- 
tractor perceptions of inequitable treatment 

7. D t s c p l m -  During peacetime, field commanders ha \ e  no 
mi l l t a r ?  justice jurisdiction over contractor employees 2 6 5  
Nevertheless, commanders have admmstratire authont: to regu- 

~~ ~~~~ 

utamobile ralei represen 
ecretaner clerk t ipnts  
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late civilians serving with or aceompanymg the armed forces in the 
field 264 Under terms of government contract, commanders could 
impose administrative sanctions upon contractor employees who 
violate local pohcies.265 However, commanders would have to tailor 
their sanctions to prevent adverse effects on then mlssian 

B. Life Support Schemes for the C ~ u ~ l i a n  Employee 

Army doctrine 16 bepnmng to address how to provide campre- 
hensive life support for civilians in the field Life support organiza- 
tions control civilians in the field. This section will examine two 
types of hfe support organizations that  the Army proposes to control 
and integrate mvihans with the armed forces in  the field: (1) the  
AhlC's s t r a t eax  Logistical Support Element (LSE); and (2) the  
Defense Logiatics Agency's (DLAI Contingency Support  Team 
(DCST) 

1. The .4VC and the Logistics Support Element-In 1994, the 
Army approved the AhlC's strategic LSE ~oncept.266 The Army 
authorized 1276 civilian positions to fill the  Table of Dlstnbutmn 
and Allowances for the LSE.267 The LSE concept demonstrates how 
senous the Army 1s abaut integrating contractor employees into the 
total farce projection capability of the armed forces The LSE cre- 
ates a life support organization for all civilian employees in the 
field. The concept plan describes the LSE as follows: "The umt con- 
sists of a modular easily deployed . organization having the abili- 
ty to provide hands on maintenance and supply functions and the 
supervision of contractor activities "268 The LSE serves as a 
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'cham of authority" for civilians, and provides a commander a sin- 
gle point of contact for civilian-related msues."26Y 

Unfortunately the LSE concept 1s limited to manaBng AMC 
government employees and ARIC-managed contractor empl~yees.~'o 
The LSE concept presumes that all mvilmnr have processed through 
AMC's central departure point gi1 The central departure point mul- 
tiplies the efficiency of deploying contractor cndians from one loca- 
tion. bur requires additional contract clauses "to include deployment 
processing requirements in the statements of work ''272 

Another disadvantage of the LSE IS that the "cham of authon- 
ty" remains outside of t he  field commander's direct influence 
because its personnel report to Headquarters AMC 273 Thus the 
LSE concept does not correspond with the principles of UBI.  concern- 
ing unity of command and simplicity However in the contracting 
arena, the "cham of command" for contracts flows rhrough the con- 
tracting officer to the contractor. Accordingly. the LSE, acting as 
focal point for &\IC contracts, wdl permit commanders to turn to a 
smgle point of C0"tRCt to IeSOlve contrsct issues. 

2 The DLA Contingent3 Support Team-The DLA advacates 
its oi+n version of the LSE. the DLA DCST274 The DCST concept 
differs from ARK'S plan in that the organization IS subordinate to 
the appropriate field commander 275 Unlike the LSE, the DCST con- 
cept does not provide organic support 276 The concept places prede- 

L To.er supra note Y5 ai 5 

2 JSIS Draft Concept Plan Defense Loii~ific! Agency Contingenci Teem. , 1 2  
Ocr 1993 cop) on file w i t h  t h e  author and Direcrarate for Plans and Operarions. 
Of5ce of the Depvfi Ch.ef of Staff <or L o p i n c a ,  DALO-PLP Omred Stater irm! 
Pentago" 

" I d  para IIB 8de rc rhng  command and C ~ T O I  re l s fmbhqi  "[The] DLA 
ulll rerna~r. a meparare ennfy d m c r  ~ u p p o ~ t  a i  and under the operatma1 control of 
the unified rommand/JTF staff ' I d  
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zation ia that the field commander maintains unity of command and 
control aver deployed civilians. The DCST concept fields contract 
admmistratmn teams, but places the planning requirement On a 
subargameatmn. the Defense Contract Management Command 
As currently configured, the DCST does not provide a life support 
structure for civilian contractors. 

Overall, both the AMC and DLA efforts are commendable 
attempts to solve the support I S B U ~ S  facing civilians m the field. 
This LS a developing area with considerable promise. The Army's 
vision for Force XXI should help to shape the concept plans. 

C. Arm), Visum ofFuture Operations 

I .  Farce Prop t ion  and Contractors-Departmeni of Defense 
manpower utilization policy encourages the Army t o  hire contractor 
employees "to do essential work not requiring military-umque expe- 
rience."2Ts Proper employment of civilian contractor employees 
meets t he  operational characteriatics of Army logistical opera- 
tlonr28Q and tenets af operatians.281 

Contracting officers must anticipate the requirements for con- 
tractor sewices m the field. Contractor employees may provide ser- 
vices along the entire depth of the area of operations, not just the 
'"rear" aress.Za2 Thus, the contractor employee must have the agdity 
and versatility to aecamplishkmy requirements under government 
contract. Finally, as evidenced by proposed deployment concepts, 
the contractor employee's efforts must be synchronized to deliver 
services at the time and place required. 

% I d  a t  2-6 lauthmng the Armye operatma1 tenera) "The Arm?'! sumeel on 
the battlefield depends on ~ f z  ability to  operate m ~ c c o r +  m r h  five basic fen& 
i n i f ~ o h i s ,  og i l ib  depth, s)nrhionmalion, and barsaiiiity Id 

sW9rr P~ooNli, supra note 64, ai 208 Ireiferatmg General Pagome's n e w  that 
laestical svpporf bases can be located fanvard a i  combat troops) 

It ~ e e m ~  clear that the logbaie c~neepf proved itself st least m thls par- 
tlculsr deeerr cantext Our w~lhngnesi t~ place theee baaes alon%aide 
land ~n iome cases m front 00 the combat-ma troop8 was surpnmg 
to  mme, but I would mgue that it didn't contradict established doetnne 
Instead we tailored doetnne ra the needs a f the  theater 

Id 
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Army doctrine ntates "Iclontracted lopst ies  may provide some 
m t m l  support and augment military capabilities "283 The Army also 
acknowledges that operational lopstics extend beyond the theater 
to the home base.2'4 Further. the Army exhorts its "Ipllanners [to1 
consider that assured availability of civilian and contractor support 
wil l  be necessary for virtually all deployment and loosties opera- 
tions "zac The details that implement this operational scheme, hon- 
ever, remain unresolved. 

The Army's draft Field M~onuai  100.26, Arm, Operationo1 
Logistres, discusses the command relationship between the LSE Ita 
supported command. and its technical channels 266 Unfortunately I t  
fails to mention other hfe support orgamzatians. such as the DCST. 
nor does i t  discuss the status of civilian contractors in the field. 
However. it recogmzes the importance of contractor 8emces a t  \-an. 
ous operational levels. an important first step.287 

The Deputy Chief of Staff for Personnel IDCSPERI is responsi- 
ble for civilian personnel management in the field. The manual 
specifies that the "Director of Civilian Personnel rDCP), DCSPER. 
will develop civilian personnel poliey."z@B In absence of policy, the 
contracting officer, life support organization, field commander and 
planning staffs need to integrate ciiilian contractor employee deplo>-- 
ment requirements into operations plans and supporting contracts 

To overcome lack of doctrine. the Army 1s drafting mobilization 
plans to accommodate contractor employees in the field. The follow- 
ing  section examines the  Army hlobilizatian and Operations 
Planning and Execution System ( W O P E S )  

2 AMOPES-Although Army logistics and personnel planner8 
antleipate tha t  United States a t m n  contractor employees will 
deploy in support of Army operations overseas. the details remain 
obscure Army logxtmanr understand that the Army will only sup- 
port contractor employees " to  the extent specified in t h e n  con- 
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tract~."2BQ Army personnel planners anticipate that "Iclontractors 
will deploy through a central processing point, ei ther a soldier 
readiness processing (SRP) center which already semes as a deploy- 
ment point for government civilians, or a CONL'S replacement cen- 
ter (CRC)."290 Planner8 assume that SRPs and CRCs are ready for 
action.281 The AMOPES plan requires that contractor employees 
meet physical and mihtary standards in addition to technical prafi- 
cm~y.282 

Therefore, the Army's vision of the twenty-first century eon- 
tractor employee anticipates that contractors will provide techm- 
cians qualified as part-time warriors. The AMOPES plan suggests 
that commanders: (1) define essential semces required dunng cnses; 
(2) use eoet plus fixed fee pricing as a separate h e  item; (3) identify 
the contractor's chain of authority; (4) identify the contractor's 
deployment plan; and (5) include mandatory contract clauses.293 

The AMOPES plan reflects Army experience with its mtegrat- 
ed logistics support program and its logistics civil augmentation 
program.294 While the provisions may nark well far Brawn and Root 
which regularly deploys its employees in the field,285 the provisions 
are unlikely to win favor with a major systems contractor planning 
to mppon  a system intended for domestic delivery An attempt to 
enhance government rights to  continued contractor performance 
during crises, and allow for contingency planning, expired in 1994. 

'WSos Draft. Annex D iLog~s t l c i i  fa Army mohhzatmn and Operatlone 
P1anmn.o and Exeevfion System lUNOPES> $undated draft obtained Januar) 1896. 
on 6le aifh Directorate far Plans and Operations, Oifice af the Deputy Chief af Staff 
for Logistics. DALO-PLP, United States Army, Pentagan) [heremafter Annex D 
AhlOPESl 

SWd oars Zb(21 loutlvline orederloyrnent standards for contractor ern~loveee 
cupparting mobiliratian ~n the &Id> ''C&actm employee% oceupyng deci-mafed 
eibential po i i i i an~  must meet estabhshed m e d d  and phyma1 standards They 
muat be ~ i o ~ e r l i .  framed m b a m  so ldm field rurvlval tasks and oerfarmance of 

. .. . 
forces daily 

Id 
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3 .  Ernergenc?-Essentmi Clause-In 4ugus t  1994. the DAR 
Council set back effectwe contractor employee mobilization plan- 
ning by withdrawing a proposed DFARS clause that  implemented 
DOD Instruction 3020 3 7 ,  Continuation of Essential Contractor 
Services During Crises 296 As a result. the Armed Forces of the 
United States must rely on standard contract clauses to ensure con- 
tractor performance dunng crises or rnar2Si 

The proposed clauje dates to the fielding of the ArmgB Mobile 
Subscriber System IRISE) in Korea during 1988 m6 The clause 
anticipated unusual site conditions occasioned by potential noting 
dunng the Korean Olympic Games of 1988 289 The clause differed 
from standard default clauses, because it speafieall: required con- 
tractors to perform under c n m  conditions Sormally. acquisition 
rules regard crisis conditions aa an unusual occurrence that excuses 
performance 300 

To ensure continued performance dunng  c n m s .  contracting 
officers could request waivers and insert the clause as a deviation 
from procurement regulation 301 Additionallj, contracting officers 
could consider inserting the proposed notice prov~sions to reflect the 
specific requirements af duty in the field dictated under AMOPES 
In this way. both the gmernment and the contractor would under- 
stand the nature of thew respective commitments The government 
commitment may include extension of veteran status to contractor 
emplo>-ees. the focus of the next part of this article 

V A n a l y s ~  Under DOD CnISRB Cntena  

A Introduction 

So far this article has examined the historical and doctrinal 
bases supporting rhe vie\+ that contractor employees hold military 
status in the field. This part of the article reinforces this %ierv by 
a n a l y z ~ n g  contractor s t a t u s  unde r  Depar tmen t  of Defense 
Cndia~%Nilitary Revmv Board IDOD CAISRB, or board, c n t e n a  

~~~~~ 

See DFARS lV>thdraun Propo 
Sar FAR supra nore 3 5 
See Meisage Headquarters. Ar ommand .4LLCPP subject 

the Repubhc of Korea ,132055~ May 881 #cop> on file with author,  
Id 
see FAR illuI(l m t e  3 5 2  249.8 recltme acta of a Dubllc e n e m  BJ an  CUSP 

far performance 
": Sei DF.ARS, supra now 10, 201 102 
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The DOD CfilSRB determines whether the service of groups of 
civilians was the equivalent of active military selvice during periods 
of armed conflict.302 The board's evaluation cnteria provide a con- 
crete methodology for determining who, when, where, and how civil- 
ian contractors assimilate to the armed forces 303 The existence of 
the DOD CfilSRB indicates government recogmtmn of the validity 
of the concept of assimilation. 

B. Background 

The DOD institutionalized the concept of assimilation when it 
established the CiMSRB.304 Congress made the concept of assimila- 
tion relevant to modern contingencies nhen it amended 10 U.S.C. 5 
106.305 This part of the article applies DOD CfilSRB cnteria to con- 
temporary contingencies demonstrating that government contracts 
create a new class of veteran 

The Department of Veterans Affairs grants veterans benefits 
to groups of government contractor employees whom the DOD 
CilfSRB has certified as having rendered serrices equivalent to 
active military 6emil1ce 306 The DOD ChfSRB reviews applications of 
groupa of government and contractor employees who claim veteran 
statu8 as a result of their performance of contracts during periods of 
armed c a n f l i ~ t . 3 ~ ~  This board has  granted veteran s ta tus  to the 
members of twentysix groups.308 The existence af this  board has far 
reaching implications for all government service contracts 

I The Statute-In 1977, Congress amended 38 U.S.C. B 106, 
Certain Service Deemed to be Active Service, and crested a new 
class ofveteran.3C9 

Congress drafted the original statute granting Yeteran status 
to members af the WAAC who served before the WAAC assimilated 
into the Regular Army in 1943.310 The 1977 version intended to 
remedy the claims of t he  Women's Air Forces Service Pilots 
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(WASPs)--a group of federal civil service employees-that their ser. 
vice was eqmralent to active service and that they desened veter- 
ans benefits 311 

Congress extended the benefit of the statute, subject to rules 

ITlhe service o f .  . any person in an>- similarly sxuated 
group [to the WASPs1 the members of which rendered 
 erri ice t o  the Armed Forces of the United States in a 
capacity e o n a d w e d  c w i l ~ o n  employment or contractual 
s e r ~ i e i  a t  the time such Service was rendered. shall he 
considered active duty for the purposes of all laws admin- 
istered by the \'eteran's Administration 

In 19i7.  the rules requred consideration af five factors that 
included the group having "acquired a military capabilit,," "assign- 
ment far duty in a combat zone,'' and "reasonable expectations that 
them s e n m  would he considered t o  be actire military sen-ice "313 
As a result of this legislation, fourteen of sixtz-four groups success- 
fully applied for veterans status 314 However, uhen  members of the 
Merchant Marine sought benefits under the statute. they forced a 
sea change m regulation that significantly affects the status of all 
contractor employees senmg with the Armed Forces of the United 
States in the field. 

2 The Case of Schumacher Y Aldr idge In  this case, the mer- 
chant seamen sued Edward Aldndge, the Secretary of the Air Force. 
~n his capacity as executive agent for the DOD CfilSRB.315 The 
Seamen represented rhe intereats of two Merchant Marine groups 
tha t  served in combat zones d u n n g  World War I1 316 The DOD 
CfilSRB denied the seamen's apphcatlon for reteran status ~n 1982 
and 1986.317 

The Federal District Court for the District of Columbia con- 
cluded "that the criteria set forth in the Secretary's regulations 
have not been applied e ~ e n - h a n d e d l y " ~ ~ ~  The court held that "Ibl? 
making decisions based on unpublished cntena.  the Secretary frus- 
trated the purpose of the implementing regulatmns and denied 

established by the Secretary of Defense, as follows: 

. 312 

~~ ~ ~~ ~~~~ 

0 96-468 96th Cong l i t  j e s s  3 , 1 9 7 7  
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plaintiffs a f a n  opportunity to present them case."319 The court com- 
pared the service af the Merchant Marine t o  that  of the fourteen 
successful groups.320 The court found that "at least one of plaintiff's 
applications satisfied the relevant, published cnteria to an equal or 
s e a t e r  extent than some successful groups."321 

In making its eompanson, the court found that  the military 
subjected the Merchant Marine to military justice-i.e., its mem- 
bers were not free to abandon a voyage once underway; they 
received military training; and they performed B unique wartime 
mission 322 As a result of the court's ruling, the DOD CiMSRB 
revised Its rules and submitted them for public comment in 1989.323 

3. The Revised Rules-The proposed rules incorporated the 
recommendations of public comment 324 The amended rules broaden 
the opportunities for contractor employees to claim veteran status 
and provide further insight into government policy concerning the 
concept of assimilation to the armed forces. 

ks a result of one comment, the DOD CiMSRB rules added cri- 
teria that stated contractor employee8 may gain veteran status if 

?Inid at  54 
~ ~ 3 l d  at 44 lpubliehing the court'% extensme findings) 
The auceebiful appheants have been 

a m d E  Alrfarcel semce Pllotr (WASPS1 I&? 
p a l  Carp6 Female Telephone Operators Un 

amen's k m i . A u d m r y  Corps (I 

the defenee oflVake Island dun 
vsrfermaster Corps Female Clen 

Reeansfmctmn &des and Dlefmana 
Male Civilian Ferry Pilats (WiV 11) ( 

6/79!, 
pneer Field C l e r h  I\+%' I) rEI3Y791. 

v h m  Employees. Pacific Naval actively panlclpat- 

I S e m g  with the 

(10, C w h n  Personnel Aasigned IO the Seeref Intelligence Element af 
the OSS II~TVIII (121271821. 
111) Guam Combat Patrol (UW 111 (611oI83). 
112) Quartermaster Corps K e s w c k  Crev on Carregidor (WB 111 
(2171841 
(131 U S  Civilian Volunteers who Actively Participated m the Defense of 
Batasn !&TV I11 12/7/84)). and 
(14) r S Merchant Seamen who Served on Bloekshlps m Support of 
Operation Mlulber?. m the Normandy Invaaian IIV& 111 !10/18/851 

Id 
W d  at 65 
P2iId 
"%Ye< 54 Fed Reg 39,951 119851 ( t o  be codified at 32 C F R  pt 411 (propored 

W d  at 35,582 
Jan 30 19851 
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they 'assim~lated to the armed forces, as reflected in treaties. CUB-  

tomary international law. judicial decisions and U S diplomatic 
practice."32E Thus treatment as a "technical representative' under a 
SOFA, classification as a "prisoner of war'' by enemy forces. and 
submission to the ''foreign criminal jurisdiction" regme of AR 27-50 
provide indicia that deployed contractor employees have "assirnilat- 
ed to the Armed Forces of the United States ''326 

Interestingly. the board adopted two commentators' suggei- 
tians that "a distinction should be made between 'persona serving 
mth '  and those 'accompanpng' an Armed Force m the field."32- The 
board noted "only those 'sewing wi th  an armed force were, in prac- 
tice, subject to military justice and other forms of military con- 
trol."32e However. the board makes "subJection to military d x -  
pline" B separate criterion from ''subjection to militarypstiee "329 

The revised rules establish bright line criteria which demon- 
strate that. under modern conditmns of deployment. civilian con- 
tractor employees assimilate to the armed forces This article evalu- 
ates whether contractor employees assimilate to the armed forces 
under the terms of government contracts.330 

C Scenorio Revisited 

Under the previous scenario, the helicopter technician may 
have assimAated to the armed forces because the armed forces 
attempted to integrate him through disciplinary controls, uniform 
issue. and pronsmn of basic l i f e  support. However, modern deploy- 
ments indicate that rhe government w11 make a stronger effort to 

~~~ ~~ ~ 

I d  emphasis added) 

,-Sea 34 Fed Rep 39,993 1959 to be codified a/ 32 C F R  pf 478 ~ p r o p o ~ e d  
Jan 30 1989 

82,Id 

' I e ld  at 39 994 
' See DOD DI? 1000 2 0 , 1 9 8 9  , >UP'P'Y note 301 
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integrate the technician under stricter training requirements and 
life support arrangements. Consequently, contracting officers should 
notify contractors of potential site conditions The following scenario 
reflect8 deployment conditions that the helicopter technician would 
find under thekMC's Strategic LSE concept. 

Imagine tha t  the technician survived the armed conflict of 
1990. He is still employed as a helicopter technician for the 8ame 
defense contractor. Acnsis  erupts in 1997. 

However, this time he i s  prepared to deploy. As part  of his 
employment contract, his employer informed him tha t  he will 
deploy with the Army m future contingencies. The technician signed 
a Statement of Understanding informing him of the conditions that 
he will find Ln the field. As part  of his employment contract, he  
trained with Army forces on exercise 331 He learned the Code of 
Conduct for Members of the Armed Forces.332 The Army instructed 
him in the law of war.333 The unit that he supported trained him on 
t h e  weapons range.334 Hi s  employer  informs t h e  Logistics 
ASsistance Office that he is deployable.336 As a result, government 
planners maintain his personal data to facilitate his travel on gov- 
ernment aircraft. 

The technician reports to Aberdeen Proving Ground for prede- 
playment processmg.336 The Army mues  him B Geneva Convention 
and B military identity card337 and an official pm~port.338 The 

981Sra AR 700-137, ~upia note 33,  para 3-2~12 ,  
inrolved m exeicmes to develop the ikdle needed an actual wanime sitvafian " I d  

Pa%Ser Code of Canduct. supra note 60 
I"?Sea .mIC GLIDE. mpra note 211. m 41 
W d  at 25 'Weapon8 rraininii IC the responiilbhty of the hame stahon cam- 

mander. however. m those instancee where the training cannot be gwen at the hame 
atation. the Aberdeen Pranng Ground Processing Center w~l l  prande weapons famd- 
ianiation training " I d  

Contractors ahavld be 

'%sea M i o 0  4, supra note 32,  pars 6.7 
aWse A\IC GCIDE. iupicl note 271, at 17 

I 

. .  .. . . 
BP aart of the LSE ~~ 

Id See d a o  Taler. ~ u p r a  note 96, at 4 (deicrihmg developing doctrine concerning 
deployment of AhfC employees and attached contraciar persameli -To help ensure 
conslatency of treatment and proeesung, all AMC e i n l i a m  *ill deploy through the 
central dewmure mmt 81 Aberdeen Pranne Ground " I d  . .  

,a.Srr A\lC GUIDE. supra note 271, at 17 
J W e s 2 2 C F R  55131bl 
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Army introduces him to a government ciwlian who will manage the 
LSE in the field 339 

The Arm)- buses him to Dover h r  Force Base, Delaiuare.3*0 He 
joins soldiers on an Air Force C-17 destined for the theater of opera- 
tions However. this time, on arrival in the theater of operations. 
the host nation authorities da not delay him for lack of creden- 
tials 3 . 1 ~  Further, the PX manager does not bother him at the check- 
out line The Arm) provides for his room and board through the 
LSE. In the field, the commander I S B U ~ S  a General Order tha t  
imposes B curfew, requires uesr of the uniform. and sets forth stan- 
dards of conduct for all members seming with the armed forces Aa 
far as the unit commander is concerned. the technician looks like a 
soldier and shares the same hardship8 as other members of his com. 
mand 343 Does the technician hold military status? The following 
subpart uill analyze this question 

D Appitcation of the .Yew Rules 

The following discussion d l  apply the DOD ChISRB rules to the 
case of the deployed technician 

I Threshold requirements-The board considers veteran ata- 
tus applications only I f  t he  applicant meets the following five 
threshold criteria 

a S i m i l a i l ~ ~  Situated-The organization must be a ' i ~ i ~ i l i a n  or 
contractual ~ o u p  similarly s i t ua t ed  to the %ASPa 334 The Army 
attached OUT helicopter technician to an AMC LSE which LS a spe- 
mahzed organization designed ''to bring the power of the national 
support base to bear in a a ide  range of contingencies anywhere in 
the world "345 The analysis requires a finding that the mdnidual 

~~ ~~~~ 

W e e  Toler. supin nore 95 at 6 
The misundersrandingr and unclear line3 of authority identified dunnz 
the Gulf War demanafrate the ~mparrance a i  command and con 

I d  

Ground's central pmcermng point expenmeni dunng rhe GuliConfliefi 
,..See Schandelmeier. aupm note 51. a t  34 deacnbing Aberdeen P r m m g  

note 7 .  sf 6 #"Contractor personnel should be granted 

71.  at 33 #"during major deployments. most 
r field condmonr", 

d e l m e i e r  The  L o g z s l ~ c s  S u p p o r t  E 
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R ~ S  a member of group which-like the WASPs-provided services 
directly ta the armed forces. The unique purpose of contractual 
groups attached to the LSE may qualify under this threshold. 

b. S e r u m  to the United States-The performance of govern- 
ment contract "to provide direct 8upport to the U.S. armed forces" 
satisfies this requirement.~4~ 

C. Armed Conflict-The applicant must have served dunng an 
"armed conflict 1'347 The board excludes short-term deployments 
such a6 the Grenada intervention of 1983, the Lebanon incursion of 
1958, and the 1965 incursion into the Dominican Republic. As part 
of their analysis, contracting officers should assume that all deploy- 
ments could qualify as an armed conflict. Because the contractor 
a c e e d  to deploy Its technician, knowing that the contingency could 
be classified as an "armed conflict," the contractor and employee are 
on notice of the potential for hostilities. 

d Living Members ofthe Group-The technician and smilarly 
situated employees of the contractor must survive the experience to 
seek DOD CiMSRB certification.346 The contracting officer must 
assume that  the military will safeguard the contractor employee 
and that he will survive the deployment As a result, the employee 
may seek veteran status. 

e.  .?ionreceipt of Other Federal Benefits-The contractor would 
pay its employee benefits as specified under their contract, Yo gov- 
ernment benefit8 directly accrue to the contractor employee if he 
were to be taken prisoner or held hostage, unless his employee or 
insurer reneged on contracted for ~over.age.3~g At time af contract 
performance, the technician received no other benefits from the gov- 
ernment outside af contract Thus, he meets the threshold for con- 
tract purposes. If he received benefits as a result of hostage taking 
or terrorism le&ation,360 the DOD CiRlSRB may disapprove of 
thia action 351 

2. DeterminotLon ofActrue Duty Equrualency-Once the thresh- 
old requirements are satisfied, the DOD CiMSRB evaluates the cir- 
cumstances under which civilian contractors rendered service to the 
armed forces. 
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a U n q u e n e s s  of SeruLce-Applicant8 must show how t h e n  
organizations differed from a peacetime organization not in a com- 
bat zone. or how the ''wartime misamn wae of a nature to substan- 
tially alter the orgamzation's prewar character."362 The employee's 
attachment to the LSE, submasum to a field commander's authon- 
ty, and that the government issued a contract modification to fulfill 
a combat contingency indicates unique service. 

b Organizational Authority ouer the Group-The Army's desig- 
nation of the m e  of performance, and attachment of the technician 
to the LSE in B combat zone, supports a showing of United Stares 
military control m e r  the contractor employee 353 

c Zntegratron into the .Mhtary-The Army issued the techm- 
clan a uniform. chemical protective gear and an identity card 
Further,  the technician served under the umbrella of the LSE 
Under these conditions. the Army integrated the technician into its 
military structure 354 

d. SubjectLon to .Militor) Dtscipltne-The field commander rep- 
d a t e d  the techniclan's behavior on and off duty r i a  a General 
Order. Because the guidance included 8evere admmtstratwe penal- 
ties-revocatmn of travel privileges-the technician felt obliged to 
obey the rules The restrictions an movement. standards of dress. 
and liberty tend to shau military control 355 

e .  Subjectton to .Militor) JustLce-Even though this deployment 
1s not "time of uar," absence of m~litaryjusticejurisdiction does not 
render the techmman completely independent of the Armed Farces 
of the United States. 

f ProhibitLon Against Members of the Group Joining the 
Armed Forces-Military "emergency-ejsentia~ desiflationa require 
civilians to abandon their reserve military capacities to meet con- 



19951 ASSIMILATED STATUS FOR CONTRACTORS 57 

tract requirements.366 Our techmman would ha re  signed an agree- 
ment with his employer indicating that he would resign his reserve 
status to fill the current position Performance LS sufficient to show 
compliance under thi8 section 367 

g. Receipt of M i l i t q  Parn~ng andlor Aehieuement of M~litarq. 
Capability-Our contractor w u l d  have processed through the A M C  
processing center at Aberdeen Proving Ground At Aberdeen, he  
would have received military training to meet the military mission. 
The  Army's AMOPES requ i r e s  predeployment t r a in ing  t h a t  
enhances the contractor's capabilities as a member of a military 
team. The achievement of military capability 18 a condition prece- 
dent to deployment under contract: Army fitness criteria may 
appear as part of the requirements.3sa 

3. Status of Group in Internottonal Lou,-"Civilians accampa- 
nying the force" as technical representatives are valid military tar- 
gets 369 If captured, they are considered "prisoners of war" and not 
civilians in the general  population who mus t  be repatriated.  
Because the Army issued a Geneva Convention Identity card to the 
technician granting him assimilated rank for the purposes of the 
convention, he is part of the Armed Forces of the Umted States. 

Additionally, if detained by h o d  nation authorities, the techm- 
cian would fall under the foreign enminal jurisdiction regime estab- 
lished by rhe Armed Forces of the United States regulation.360 
Under thi8 regime, t he  Army legal liaison authority assumes 
responsibility for visiting the technician in prison, observing his 
tr ial ,  and ,  if authorized, contracting for t he  costs of his legal 
defense.361 In this manner, the Army should consider the technician 
assimilated to the armed forces as a result of "U S. diplomatic prac- 
tice."362 

4 Conclusion-The inescapable conclusion 1s that, under DOD 
CfifSRR critena, the technician's conditions of deployment convert 
him from a "pure civilian" into a military asset. The Armed Forces 
of the Umted States have woven the contractor employee into the 

. .. .. 
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fabric of the military organization in  the field. Wh"mle the contractor 
must perform his duties independently af direct government over- 
sight. his conditions of deployment characterize him as a govern- 
ment official. To make this conclusion palatable to contractors, the 
armed forces must educate them The following Section outlines 
DF4RS notice provisions that accomplish this goal 

VI. The Proposed Solution 

A. O ~ e r c i e i ~  

This arncle  has  shown tha t  the relationship between the 
Armed Forces of the United States and the civilians who ~ewe with 
the forces. although interwoven, is often characterized by envy and 
m m r u s t  363 The nature of government procurement fosters the 
dichotomy. the government needs contractors' semces.  but it may 
not interfere with their independence.364 The solution lies m provid- 
~ n g  notice of this interwoven relationship to contractors in govern. 
ment sohcitatmn clauses 

One of the purposes of a solicitation for s e l y ~ e 6  is t o  place the 
prospectire contractor on notice of government requirements and 
site condmns.36j Therefore, when site conditions include the possi- 
bility of combat, the contractor must select employees who can per- 

nlratlans 
Id emphasis added 

%%See F.-. supra note 3 ,  52 237-1 ,nre ~nspeelion requiremenri 
Offeror% or quoten are urged and expecred to mipect the site xhere 8er- 
w c e a  are io  be performed and ro sstxfy themselw regardmg 811 general 
and local conditions that may affect the coat of contiacr performance. to  
the extent that the information I? reasonabli a\a>lable In no eient 
ahall failure t o  insaect the sire constitute rraundr for a claim after con 
rract auard 

Id 
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form under those conditions.36s Unfortunately, few contractors are 
likely to understand the full ramifications of deploying employees in 
the field. The contractor needs more guidance than currently found 
i n  the  DFARS 367 A be t t e r  educated contractor  1s a be t t e r  
performer.368 

The following paragraphs describe modest changes to the 
DFARS-set forth a t  the Appendix-that clarify the governmenu 
contractor relationship, and provide for reahstic expectations for the 
United States citizen contractor employee serving with the armed 
forces In the field.3ss Subsequent sections analyze the merits of 
these proposed provisions and explain why immediate Implementa- 
tion 16 warranted. 

B. Acquisition Planning 

The acquisltmn plan ia the first step in planning for deploy- 
ment of civilian contractor employees 370 Commands must adopt an 
interdisciplinary approach to acquisition planning.371 In this way, 
commands can anticipate the needs of its contractor employees who 
deploy m the field. The acquisition plan is not limited to commands 
tha t  require  LOGCAP infrastructure ,  or Logistics Assistance 
Program services overseas 3'2 The plan extends to any command 
that  requires maintenance or support services beyond Its core capa- 

W%r, e g ,  Schandelmem supra nore 51. st 34 "There E no standard war 
clause m contracfa obligating contract periannel t o  mmam dvnng hosnhtlei "Zd 

m%r. eg  Tder. supra note SE, nt 6 iadvocahng the menti of the A\IC GUIDE, 
8 u p m  note 271) 

m S e e  Taler, supra note 95, at 4 lrefleetmg on findings svbmltted pursuenf to  
en interducipllnaly MlC task force cmcernmg B e  nse oEAMC ewAan%-but epplrc- 
able t o  contractor employees) "There IS a general lack af awareness af the expeela- 
tianr of the cinhan work force, from borh c ~ v ~ l m ~  warkerb and management-leader- 
ship There Y B w i d  wxthm Arm) irafightmg and mpparf dacrme on the use of 
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bili tm Therefore. the following parapapha discuss amendments to 
the acquisition planning process. 

1. Amend DFARS Subpart 207 IO5-Vlntten acquimtmn plans 
evidence a commander's intent 3?3 Subpart 207 105 of the DFARS 
should reflect the possibility that Contractor employeelrepresenta- 
tires wdl deploy with the requiring activity 

The proposed prorinons. labeled as additions to the Plan of 
Action, force contracting officers to coordinate with both the plan- 
ners and operators through a Contract Officer Representative 
COR)  a t  the unit level.3'1 The theory 1s that. before a cnris erupts. 
the Operations Officer, LaBstics Office. and Adjutant General Iden- 
tify civilian employees who may deploj n i t h  the force Constant 
communication n i th  the contractor ensures that  it can comply i 
the term8 of contract when it8 emplojees are required to deplo. 
the field. 

2. %in the Contractmg Officer-hother purpose of the pro- 
posed revmion 1s t o  educate the contracting officer about the rights 
and duties of contractor employees in the field In 1993, key plan- 
ners found that targeting of deployed contractor mwlians was a con- 
troversial ~s8ue 375 During Operation Desert Shield and Storm. con- 
tractor employees failed t o  unde r s t and  the i r  legal status.376 
Therefore command legal advisors mum sensitize their contracting 
officers to c1v11mn status ISSUBS. In this way, contracting officers w l l  
be prepared t o  inform contractors of their rights and obligations 
under the service contracting pronrions that are discussed in the 
follammg SeCtlOnS 

C S e r ~ i c e  Contracting Changes 

The service contract Identifies the requirements for contractor 
employees in the field.377 However, the requirement could manifest 
itself in construction and supply c o n t r a ~ t s . ~ ~ ~  Therefore. 111 a con- 
struction contract. the requirement may be met as a service line 

AR8,iupza note 10 207 105 
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item, through an  independently priced contract line item number 
(CLIN).3'g 

The Appendix to this article establishes seven additional claus- 
es, including one farm, that amend the senice contracting portion of 
the DFARS.380 The Statement of Understanding provides contractor 
employees actual notice of the unique circumstances of service in 
the field.3e1 

1 Contingency and Deployment Serum-This clause captures 
the essence of twenty-first century DOD military doctrine.382 The 
clause's five subparts articulate DOD policy towards contractor 
employees and serve as an introduction to the conditions of deploy- 
ment facing contractor employees in the field I t  sets the stage far 
seven notice prowsions that follow the clause. 

a. Scope-This subpart informs all contractors of the unique 
site conditions that their employees may encounter in the field.383 

b Polrcy-The policy statement informs contractors of the 
Armed Forces af the United States interest in managing civilians in 
the field. This policy statement intends to make contractor emplay- 
ees part ofthe total farce package that deploys in the field. 

c. Dsfinttions-This subpart establishes the meaning of the 
terms "in the field," "chain of authority? and "hfe suppart organiza- 
tion." These terms inform the contractor that its employees may be 
integrated into the armed farces through an activity such as the 
LSE. 

d. Procedures-This subpart farces the contracting officer to 
participate in deployment planning It requires the contracting affi- 
cer to notify the contractor of the rights and obligations of LtS 
employees i n  the  field. The contracting officer mus t  obtain a 
Statement of Understanding from contractor employees designated 
to perform the contract in the field. The contracting officer must 
notify coordinating agencies of designated eontractor employees to 
facilitate mmian  planning requirements 
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e. Contract Clauses-This subpart identifies mandatory con- 
tract clauses for solicitations requiring contractor employee services 
in the field. This aubpart serve8 as a checklist for the contracting 
officer to e n ~ u r e  deployment contracts have appropriate clauses. 

Now the stage 15 set for the discussion of substantive notice 
prWIS,Ons 

2. .Votiotlce Prouis~ons-Seren substantive notice pronsmna alert 
contractors to unique requirements of senwe in the field 

(I Status Cnder Internottonal Lau.-This subpart informs con- 
tractors about the legal s t a tus  of their  employees in the field 
Contractor emploi-ees gain the protection of international law once 
accredited to the Armed Forces of the United States 3~ Although 
classified as "noncombatants" under the Hague Regulations.3sj eon- 
tractor employees are legitimate obieets of attack.366 The precise 
s t a t u  of Contractor employees, as members of the armed forces, 1s 

not settled under international law 387 However. the notice prorision 
asserts that they may be considered combatants by enemy forces 
Severtheless, under United States practice. contractor employees 
are never deliberately used as belligerents or placed m danger 

Contractor emploiees who perform B X C I U S I Y B I ~  medical or reli- 
oous senices  ma>- acquire Retained Status 88 protected personnel 
in the field 389 Further. the clause informs contractors that  their 
employees do nor lose protections under international law when 

~~~ ~~ ~~~~ 

-See c I G P F  49, supra note 1, a r t  4 A  6 U B T ar 2230 

-See AR i O O - l d i ,  supm note 33, para 3-2dl5 ~recilmg Arm? p o l i c i  t o  keep 
cantractorr out OS combat areas) Coniracrore can be used only m selected combat 
support and combat sernce support a c f ~ > t i e r  The) ma> nor be used in mi. role that 
~ o u l d i e o p a r d i i e  their role BJ noncombatants " I d  

,,"Sea Conrennon Sor the himehoral~on of the Condmon of the Wounded and 
S i c k m i r i n e d F o r c e s m t h e F i e l d , i u g  12. 1949 art 2 3 , G U S T  3114 7 6 L - S T S  
31 (entered ~ntn force Feb 2 19661 
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commanders arm them. This clause serves to allay misunderstand- 
ings during *redeployment training tha t  may include weapons 
familiarization. 

The clause also informs contractors that the armed forces must 
confer assimilated rank on United States citizen employees serving 
in the  field 390 I t  accredits contractor employees to  the Armed 
Forces of the United State8 under international l a ~ 3 9 ~ A s  a result, 
contractor employees have a right to priaoner of war status on cap- 
ture by enemy forces 392 

b. Notice aiDuts to AbLde by the Code ofconduet for Members 
of the Armed Forces-The corollary to notice of status under inter- 
national law is notice of Code of Conduct requirements. This sub. 
part alerts contractors to the possibility that  them employees may 
be captured in the field. Accordingly, this subpart informs the con- 
tractors of the behavior expected of members of the armed forces 
when captured.393 Because contractor employees attain prisoner of 
war StBtus, they clearly assmulate to the armed farces on capture 
they have relative rank; wear uniform; and are accorded full protec- 
tion of international law. Therefore, contractor employees should, 
under terms of contract, abide by the Code of Conduct In this way, 
the Armed Forces of the United States take an important step in  
integrating contractors to the total force in the field. 

c. N o t m  of Attachment to  Q LLfe Support Organization-This 
provismn informs the contractors of the level of support that their 
employees will receive in the field. This provision farces the eon- 
tracting officer to coordinate with the appropriate plans and opera- 
tions personnel who decide haw to  support the mvdian employee m 
the field This provision recognizes that a variety of diverse schemes 
exist to mppol't contractor employees in the field; for example, the 
AMc's LSE or the DLA's DCST. The promaion erne8 ab a planning 
tool so that  all parties to the contract can anticipate the general 
conditions of deployment. 
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d Sorice of Obligations in the Fceld-This clause informs con- 
tractors that their employees must follow the administrative rules 
and repllations of the field ~omrnander.39~ This provmon enhances 
the authority of the field commander over civilians All personnel 
deployed to the field face adverse admimstratire action for violanon 
of commanders policy393 Depending upon the field environment. 
the commander's sanctions, although limned, can severely impact 
the contractor and its employee 3B6 

The clause alao serves to reinforce predeployment training 
requirements. This training reinforces the atandards of behavior 
expected of civilian emplayeea in the field.387 The training E intend- 
ed as B complement to the employee's duties This provision semes 
to implement DOD policy reqmnng contractors to familiarize rhem- 
selves with armed forces practices in the field.ssa In this ~ - a y ,  con- 
tractors learn to antimpate customer needs under realistic condt- 
t10n5. 

e .  A\-otbtLce of Foreign Legal Jurisdxt ion Regime-This clause 
informs contractors that their employees mag be subject IO foreign 
legal jurirdietian.39~ As a result. statutory protections may attach to 
contractor employees who find themselved subject to foreign lax bo@ 

%see ?IC GLIDE. supra note 271, BI 33 'The on sile commander ma) ~ m p o i e  
~ ~~~~ ~~ ~ 

fmn sanctmnr a idab le  10 the eavernmenr ai followr 
Travel trmsport8tmn, and other c o b t i  cannerred i\ifh replacement or 
reassgnmenr of contractor personnel bhall not be rembursable d the 

the Kmform Code of hl 
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The clause informs contractors that approval of their requests for 
legal services under statute, 1s a matter of discretion of the Service 
Secretary.401 Under D O D  policy, the contractor employee must 
request assistance from the Armed Forces of the Umted States.402 
Additionally, because the DOD has discretion to refuse the request, 
the clause emphasizes that  respansibihty for legal ~ervices  remains 
with the ~ontra~tor.403 

f Notice of the DOD CIMSRB-This clause informs contrac- 
tors af the existence of the DOD ChlSRB. The clause places eon- 
tractors on notice of potential recard-keeping burdens concerning 
their employees As discussed, the DOD CiMSRB may p a n t  veteran 
status to contractor employees who have qualifying service with the 
Armed Forces of the United States in the field.404 This provision 
may serve as a bargaining t a d  far the contracting officer concerning 
contract costs. 

g. Statement of Understanding of S e n i c e  ~n the Aeld-This 
provision revives a similar procedure that  was used during the 
Second World War.4QE It also implements the recommendation of the 
Defense Science Board, avoiding privity af contract problems, yet 
giving contractor employees adequate notice of site conditions.406 
The mOSt important of the proposed DFARS amendments, the State- 
ment of Understanding reaches the key stakeholder under govern- 
ment contract for services in the field: the contractor employee. 

The Statement of Understanding informs the individual con- 
tractor employee of the contractual notice provisions agreed to by 
his or her employer When signed by the contractor employee, this 
document serve8 a8 evidence of knowing and voluntary submmmn 

Ibl "he person on rho ie  behalf a payment IS made under this iecfmn 1% 

not liable t o  reimburse the United State8 for that payment, unle81 he is 
respamble for forielfure of bad 

lO-Sre AR 27-60, n u p a  ners 239, para 2-2d 
832 id 
W i d  pma 2-2d (betrmg forth the proeedvre far foreign criminal junsdicrion 

funding of eontrsetm persameli, para 2-c #"funds under 10 U S  C 1037 wdl not be 
used to prm'de legal repmsmlolbon Lo indirect hire ond coniraefor e m p l q e e s .  or their 
dependenta "), para 2-d (Personnel not ehnble under the abwe mtena may 
requesi funds for the p m v m m  af counsel and payment of expenses ID exceptional 
cases ") 

Id (emphasu added1 

'%%e 32 C F R  pt 47 
*Wee Fhl 30-27 a u p m  note 196. para Ea "Before final acceptance. such mdi- 

*=See DEFENSE S o  BD REPORT, supra note 193. and aecornpan)lng fell  
viduals wdl be requmd to CLP an agreement " I d  
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to the admmistratwe control of the armed forces in the field. This 1s 
not a contract x i th  the government This mmimal notice safeguards 
goiernment interest8 and prevent8 misunderstandings with con. 
tractor emplogees Like the agreement used by the Arm) in 1944, 
the Statement of Understanding accredits the contractor employee 
to the Armed Forces of the United States. In case of capture the 
statement serves as additional evidence that the employee 1s enti- 
tled to prisoner of war status. Additionally. the Statement of Under- 
standing underscores that the contractor employee could lose life or 
limb incident to performance of contract in the field. 

The Statement of Understanding informs the employee that 
the government mal- require the employee to wear a uniform and 
abide by the Code of Conduct for Members of the United States 
Armed Forces This paragraph also 8erves notice that liability for 
loss of government-furnished property is remedied by the report of 
survey system.40; Additionall), the Statement of Understanding 
serves notice that if Congress declares war, then the employee 1s 
subject to the UCMJ The employee 1s not agreeing to submit to the 
UChIJ by contract an option not regarded as viable in the 1950s. 
when stature authorized such action 401 

The foregoing contractual solutions m e  the corollary to long- 
standing historical, doctrinal. and administrative practices of the 
United States These practices evidence a custom of asslmilatmg 
contractor employees into the service of the armed forces The notice 
pransianr smply consolidate two hundred years of United States 
military practice in the government's acquisition regulations 4re 
these clauses justified? The following section argues for immediate 
promulgation. 

. . .  . .  
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VII. Impact of Proposed DFARS Amendments 

A. Zntroductmn 
This article has exammed extensive precedent supporting the 

contention that contractor employees hold military status and also 
has demonstrated that  current government contracts are silent on 
this  issue. The government and Its contractors lack sufficient 
knowledge to prepare for ''come 88 you are war~. '~409 Consequently, 
the Armed Forces of the United States. heavily reliant on essential 
civilian seryices, are unprepared to meet the challenges of using 
these civilians during modern military operations. The DAR Council 
should implement the proposed DF4RS amendments (as set forth in 
this article). In this way, government contract clauses will better 
safeguard government investments in high-technology equipment 
and the civilians who maintam It. 

The purpose of this part is to present an analysis of the pro- 
posed DFARS amendments The article analyzed the provisions 
under DAR Council criteria 410 In the final analysis, the proposed 
DFARS provisions will give government contractors and their  
employees notice of potential conditions in the field. 

B Do the Clauses Address the Issues? 

The DFARS amendments recapitulate the sum of the armed 
forces' experience with contractor employees in the field and provide 
basic answers to the issues raised by the DOD, industry, the l e g d a -  
ture, and the judiciary. The amendments address the impact of 
domestic and international law. They answer questions that avoid 
defects Ln contract formation-such as whether truly mutual asaent 
exists. The following sections revisit the imues raised in  part I1 of 
this article. 

I .  DOD Issues-The proposed DFARS amendments address 
current DOD issues regarding the use of contractor employees dur- 
ing military operations The DOD acknowledges that  It has not pra- 
vided adequate guidance to deplogng contractors 411 The proposed 
DFARS amendments give contractors notice of predeplayment 
training requirements, alerts them to their Statu8 on the battlefield, 
a n d  ad\,ises t h e m  of life support  a r r a n g e m e n t s  in t he  field. 

' W e e  LXI REPORT, s u p m  text aecampan)mg note 61 
4I"DFAP.S. supra note 10, 201201-1 Isrtfmg forth the C I L ~ B R ~  that the DAR 

Council reqmres ta  analyze proposed amendments to  the DFARSl 
,Wee DOD IG REPORT B Y D ~  note 69 
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Additional internal DOD efforts will implement the government's 
promise to adequately support contractor employees in the field 

2. Priuate Sector Issues-The proposed DFARS amendments 
address industry concerns about life support, dtatus. and conditions 
of employment in the field 113 The proposed DFARS amendments 
articulate the Status of contractor employees under international 
law, require adherence to the Code of Conduct. and clarify other 
obligations of contractor employees unde r  t e rms  of contract .  
Additionally, the proposed amendments force the contracting par- 
tieato communicate 

The Statement of Understanding provides the contractor 
employee with actual notice of conditions and obligations in the 
field Furthermore, the Statement of Understanding provides the 
government with evidence of contractor intent to perform the con. 
tract as bargained far As a result. the government can tram and 
integrate contractor employees before crises occur 

3 Legdotire Concerns-The proposed DFARS amendments 
address legislative concerns about core capabilities and personal 
service Contracts 414 The proposed amendments are drafted 8 s  a ~ e r -  
n c e  contract that fall outride the proscnptions against personal aer- 
yiee contracts.41j The proposed amendments anticipate that con- 
tractor emplorees wdl serve with the Armed Forces of the United 
States in the field under the umbrella of a life support organization. 
As a result, these employees ail1 serve as augmentees to a direct 
support maintenance or supply activity In this way, the contracto? 
employees merely supplement the core capability of the armed 
farces, avaldmg charges that contractors have assumed pnrnary 
responsibility for an mherentlg governmental task 

4 Judicial Issues-The proposed D F M S  amendments raise 
the issue whether contractor emplo)ees in the field perform senices 
that are the equwalent of active duty. Under the Schumecher analy- 
sm.416 the DOD's deployment doctrine appears to meet both the 
threshold and evaluation criteria used by the DOD C/MSRB.*l- 
Because contracting officers cannot predict the future, they must 
assume in preparing t h e n  statement of work, t ha t  contractor 
employees serving with the Armed Forces of the United States in 
~~~~ ~~ ~ ~ ~~~~~~ ~ ~ ~ ~ ~~ ~ 

See F Y  100 5 ,  i u p m  note 6 

See. ig GAO REPORT B-2513P3 8 u p m  note 68 GAO REPORT B-2113S8 

'See FAR. m p m  note 3, 3i 204 ~Exclunans8 excluding act lv i r ie i  and pro- 

See sup,* text accampan> '"E note i ,AL&\lemo 

as 

grama frorn persona1 :en1cei contrnct pmscnpoona 
iliSar Srhumacherv .Aldridee 665 F Supp 41 D D C 19@i 
. I - S e r 3 2 C F R  pt4: 
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the field will s e n e  during a period of armed conflict. Consequently, 
civilian contractor employees hold military status. Both parties to 
the contract must allocate risk by negotiating appropriate contract 

Although the proposed DFARS amendments may inform can. 
tractors about government requirements, implementation poses 
mme problems. The following subpart examines the potential prab- 
lems implementing the proposed DFARS amendments. 

C. Implementation Issues 

The DFARS provisions do not identify specific requirements 
for deployment. The notice provisions are intended to provide a 
baseline of knowledge for government and contractor to prepare 
informed requests for proposals and offers Are these provisions too 
general to be useful? The DFARS notice provisions do not change 
the contracting culture that cause the problems in the first place: 
lack of communication between contracting officer, contractor, and 
requiring activity. Additionally the provisions may be perceived as 
another government regulation to burden an overregulated private 
sector. Finally, legislative enactments could remedy government 
contract shortfalls: such as designating all contractor employees in 
the field as members of the armed forces and unilaterally annaune- 
m g  to foreign governments that  the United States makes no distine- 
tion between soldiers and specified groups of contractor employees 
~eming in the field. The fallowing sections analyze potential prob- 
lems 

1. Contract Pricing-An immediate concern i s  whether addi- 
tional requirements result in higher contract costs. A simple econo- 
my of scale suggests that making contractor employees use military 
transportation will save the taxpayer money. The military experi- 
ence during Operat ion Deser t  Shield a n d  Storm shows t h a t  
deployed contractor employees cost the taxpayer more than govern- 
ment emplayees.418 However, proposed FAR guidelines would make 

type and profit.41a 

emment employeel 
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government travel rates the standard measure of travel costs 410 
Additionally, the contracting oficer may make government trans- 
portation a means oftraael under the contract.421 

Several factarc account far the high coats of the Desert Storm 
expenence. These faactors should not hinder effective negotiation in 
the future These factors included weak bargaining position. imme- 
diate needs for support services that were considered more important 
than controlling costs: n u m e m u  modification and letter contracts. 
and sole source procurement 422 As a result. contractors charged up 
to 130% for hazard duty pay allowances for their employees' aer- 
v1ces.423 The contracting officer. using appropriate clauses. can con- 
trol these costa. For example, an interim DFARS rule limits contrac- 
tor personnel compensation to $250,000 per year.'?? 

Contracting officers may avoid exceesive charges through 
acquisition planning 426 Contracting officers must use their b u m  
ness judgment to strike the best  deal for the government.426 
Contracting officers should determine appropriate cost savings real. 
ized by deplopng contractor employees in the field and adjust con- 
tract prices accordingly*27 

2 Contract Formation-Does the contracting officer enter into 
a multi-year contract or renegotiate every year? Should the con. 
tracting officer negotiate, or simply use sealed bidding? What about 
contract type? The nature of the operation uill dictate the contract- 

As a general rule. the contracting officer should use the negoti- 
ated method of contracring.42B This method eves maximum flexhl- 

Ing officer's opt,ons. 

~ ~ ~ _ _ _ _ _ _ _ _ _ _  ~~ _ _ _ _ _ ~  ~~ 

sei mA.LL4Sunei. .upre note 119 

Sei DFARS Interim Rule 60 Fed Reg 2330 '19968, reprinted 2n 9 Gor'r 

COnlraots to 8260,000' 
. ? S e i  DFARS, iupra noie 10, 2 2 5  802-70 

officers -cantracfmg o f h c e r ~  should be slloued r l d e  latxtvde t o  ererme buiineai 
judgment I 

**-See rV. 94-6 m p r o  note 266, para 2c app A b IX 
.?sS~P F.AR supra note 3, pf 16 8Conframng h i  Neeotiafmn' 
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ity to the contracting officer who may award a contract with or 
without diseussions.42g The contracting officer should identify 
deployment requirements as B separate CLIN.430 Contract type, 
based on historical practices dating to Second World War base con- 
struction m the Pacific, Suggests that Cost-Plus-hxed-Fee contracts 
are appropnate.431 The contracting officer must use good judgment 
determining contract type' even a Firm-Fixed-Pnce contract could 
be appropriate 432 Although multi-year contracts for semiees in the 
field are prohibited,433 in a crisis, agency heads can approve multi. 
year contracts an an intenm basis.'34 

Assuming that the military will clothe, feed, house, and trans- 
port contractor employees under the umbrella of a life support orga- 
nization, the contractor will incur few direct casts. Thus, the con. 
tracting officer can dramatically reduce per diem costs for contrac- 
tor employees assmilared to the armed farces by making a reasan- 
able allocation of risk to both the government and contractor.435 
Therefore, the notice provisions give the parties to the contract 
addi t ional  information tha t  they can u s e  to a l locate  risk 
Additionally, the cost-benefits associated with the notice provisions, 
s a w  both the government and contractor the excessive cost8 of 
default when an employee leaves the  operation prematurely. The 
notice provisions guard against hiring the faint of heart--and may 
even encourage the more adventurous employee to seek B unique 
employment opponunity that could result m rewards for good mti- 
zenship. The objective of the clauses 18 to deter the timid and 
remind contractors of the inherent risks assomated with service in 
the field. 

tract on the basls of mmtd offers recewed, wit 
w e e  DFARS, supra note i o ,  237 203 

obtaining contracted field senires BQ an exes 
dum-"lalhow fhoee hewices as a iepsrstely 

481Srr FAR, ~ u p r o  note 3 ,  16 306 ldiacuscing the requrements for using Coef- 
Plus-Rxed-Fee Contracrsi 

i a * L r  id 16 1031a) (descnbmp the contracting affxer s flenbility ~n delermm- 
m p  contract riyel 'Selecting the contract rype 1s generally 8 matter for negotlatm 
and requlrea the exercise of iavndpdgment h'egofiarmg the contract Lype and "ego- 
t m m g  prices are daselg relared and should be considered fagether"1d 

ra note 10. 237 106 ldlacuasmg the one-year hmi- 
tatlo" on aem1ce canrrae 

'cusimg C O ~ ~ T B L ~  field ~ e m m  canlraefe! "Agency 
heada may authanze peraanal e e n s e  eanfraele far contracr field i emces  i o  mesf an 
unuiual essennal r n i ~ d i ~ n  need The authormation will be For an infenm penod only" 
Id 

*sWee FAR. supra note 3,  16 103la) (desenbmg sllacstian of nsk dunng con- 
tract type and pnee neg~bafions! 'The objective 1s La negotiate a contract type and 
price lestimsfed cast and fee! that will result m reaeonable cantradar nrk and pro- 
vide the canlraefar with the greatest incentive for eficienr and ecanamical perfor- 
mmce " Id 

IS*Srr Id 52 215-16lcl Icontract 4aardl ("The Government may award a con. 



72 MILITARY LAW REVIEW [Vol. 147 

3. CAAS Issues-Erery governmental agency must maintain a 
core capabdity to accomplish its mis6ion 436 When the requirements 
for mis~ ion  s u c c e ~  exceed an agency's core capability, the agency 
may hire contractors to accomplish the mis~ion.~3'  In the case of the 
Armed Forces of the United States, the decision to hire mwlmn corn. 
bat service support contractors is B result of a conscious polic) to 
improve combat power over logistical capab~lity.633 Does this polic>- 
violate the rule against contracting out inherently governmental 
functions? The Armed Forces of the United States maintain residual 
capabilities m Its reserve force structure-hinng contractors to per- 
form reserve missions may he the only alternative under statutory 
impediments to activating the Army Reserve.438 

Does the policy violate prohibitions against hinng "quasi-mill- 
tary armed forces"7440 Although the Armed Forces of the United 
States may grant veteran atatus to civilian contractors serving with 
the forces in the field, the policy does not violate the rule against 
hinng para-military forces. The Armed Forces of the United States 
are contracting for supply and maintenance services, not combatant 
services. Therefore, it follows that contracts for civilian combat ser- 
vice support functions da not violate regulatory proscriptiona.44' 

Id 

idiSe~ #rniial l i  10 U S  C $ 6  12301-12321 ,iupmseding preumur law codified 
BI 10 L' S C BI 673-687 end contrnving the hmilanan on the conditions and nvmbera 
of reiervi~t~ whom the Presidenr ma, call to  act i ie  duryr, see el80 Id 8 6 7 1  Iprahibii- 
,"E overseas deployment of an) member of the armed forces r h o  hac nor completed 
basic trmnmg, and during time of ~ . a r  or narianal emergemy, of not less than m e l i e  
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Although field services contemplated by this article appear 
proper under acquisition regulations, the government does not 
implement these services The Office of Management 
and Budget found that  CAAS problems occurred as a result of four 
deficiencies: (1) inarticulate requirements; (2) inflexible contracting 
rules; (3) lack of coordination between the Contracting Officer and 
the COR, and (4) poor contract administration practices 443 There- 
fore, contracting officers must expend greater effort to ensure field 
services are properly performed. The proposed DFARS amendments 
provide base guidance 60 that contracts properly reflect government 
base requirements for contractor employee services in the field. 

D Collateiol Issues 

The public must have an opportunity to comment on the pro- 
posed rules. The public, and private contractors, have a vested inter- 
est in shaping rules governing contractor employees in the field. 

1. P a p e r u o r k  ReduetLon Act Issues-The proposed rules  
increase the burden on both the government and the private sector 
to maintain information.444 The Office of Management and Budget 
must approve the  Statement of Understanding.44s The proposed 
forms issued mmdent to contract 1s the least burdensome method Of 
identiffmg contractor employees who are selected for service with 
the armed farces in the field.446 The information collected is a 
method of ensuring contract performance during crisis. In this nay, 
the farm implements DOD Instruction 3020.37 447 

Some redundancy is necessary for contingency planmng.448 
The information obtained from the Statement of Understanding 
does not unnecessarily duplicate information held by the cantractor44Q 
and will actually enhance performance. For example, operations 
officers can use the data to ensure that contractor employees fly on 
certain aircraft to reach their supported units. In this way, the con- 
tractor performs the Contract, a t  the right place, on time, and the 
taxpayer doea not have to absorb the cost af commercial travel. 
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Contractor cooperation 1s paramount. The informanon has 
"practical utility" ~n assisting proper contingency planning and eon- 
tract adminiitration 450 The contractor will assume the burden of 
notifpng the armed forces of changes in employee status The con- 
tractor has a vested interert in ensuring tha t  i ts  emplo>ees are 
identified and deployed to the contingency area. 

2 Regulator)  Flexibi l i ty  A c t  Issues-The purpose of the 
DFARS amendment 1s to inform contractors, not burden them. The 
goal of the regulatory amendment 1s to improw and "protect the 
health. safety and economic welfare of the Sation" and chose v h o  
serve in the field 4 6 1  The government bears the burden of perform- 
ing both an mmtial and final "regulatory flexibility analysis ''m 

The proposed rules assist contiactors by Identifying potential 
site conditions, predeployment locations. and additional duties 
required of their employees. The information also serves to substan- 
tiate c l ams  for veteran status submitted to the DOD CNSRB The 
potential for veterans benefits may be a t t r ac t l i e  to contractor 
employees, and a useful bargmmng faactor for government negotiations 

E Zmplementatiori 

The preceding discussion has  outlined the considerations 
required for DAR Counml approval 463 First. the article identified 
the problem: lack of guidance to contractors concerning site candi- 
tmns ID the field iji Second. the article recommended DFARS notxe 
p r o ~ i ~ i o n s  to resohe the problem 455 Third, the article articulated 
the advantages and disadvantages of the DFARS provisions 456 
Fourth, the article considered collateral ~ssues to address bureau- 
cratic controls and public comment 4 5 7  The final requirement 1s 

whether a deviation rather than a contract clause would achieve the 
same result: thls 1s the focus ofthe following dmuss1on.'j6 

Denation to the DFARS would offer temporary respite from 
the problems associated with deploying contractor employees in the 
field The use of the Statement of Understanding requires public 

~ ~~~~~~~~~~ ~~ ~ ~~ ~ 

.%Sei .d 9 1320 4 b 38 
'%-Sur Pub L So 96-354, $ 2  .codified as amended sf 5 K S C 9 s  601 6128 

2186 aee B I S D  Exec Order No 12.866 58 Fed Reg rcprintcd bn 1960 L! S C C A PI 
51 735 19931 
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comment, therefore, the deviation must be published in the Federal 
Regrster for comment.45g Because significant policy mues are a t  
stake-arming of civilians, exposing civilians to hostile fire, a m m i -  
latmg em~hans to the armed farces-denation is inappropriate. The 
proposed DFARS amendments, as DOD policy, make potential site 
conditions common knowledge to all contractors and no longer the 
ewterica of international lawyers. Immediate implementation is 
warranted to meet future crmes. The best course of action IS to  
make notice provisions a permanent part of the DFARS. 

VIII. Conclusmn 

United States citizen contractor employees serving with the 
Armed Forces af the United States in the field hold military status 
They are legitimate objects of attack and become prisoners of war 
when captured. Despite the Armed Forces of the United States his- 
torical experience u,ith contractors in the field, contractor employee 
Status remains enigmatic 

The article has  shown tha t  modern contractor employees 
derive the benefits of historic armed forces practices conferring on 
them unquestionable military status. Contractor employees become 
prisoners of war; they are exempt from military obhgatians; they 
hold relative military rank; they are subject to military discipline; 
and they are considered, under Some international agreements, to 
serve in an official capacity while deployed with the armed forces in  
the field. Sadly, the Armed Forces of the United States do not reflect 
these benchmark practices in government contract provisions, 
thereby keeping contractor status an enigma. 

Unfortunately, United States logmtics doctrine does not resolve 
the mystery. Contractor employees serw with the Armed Forces of 
the United States in the field worldwide. They deserve appropriate 
consideration from contracting officers, command planners, and 
command lawyers They ought not be surprised about then Status 
when they arnve in the field The contract solicitation clause ehmi- 
nate8 surprise. 

Government contract communicates important facts about Site 
conditions to contractors. The government is in  a superior position 
to communicate facts about site conditions affecting personnel who 
serve m the field AB a result, contract notice provismns alert con- 
tractors to the realities of service in the field and deter the fair- 
weather and faint-hearted souls from the battlefield. Over the  
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years, contractor employees have quietly but readily assimilated to 
support the armed forces in the field The time has come to Inform 
contiactors abaut assimilation and make them a part of the total 
force 

The proposed amendments provide a contractual remedy to an 
unresolved doctrinal debate The remedy is not a panacea, but 
potent preventive medicme that addresses baaw misunderstandings 
abou t  t h e  status of contractor employees in the  field 
Complementing evolving Armed Forces of the United States doc- 
trine, the proposed DFARS amendments will prepare United States 
civilian Contractor employees for deployment in the field. 

APPENDIX 

PART 207.1-ACQUISITION PLANS 
207.105 [Amended] 

Section 207.105 is amended by adding the following: 

207.105 Conten t s  of written acquisit ion plans. 

(bi Plan ofActmn. ~ + 

(18, Contingency and Overseas Deployments. 

IA) Include notices to all contractors of the potential requirement to 
deplo, employees in the field 

I B )  Incorporate all contingency and deployment notices (see Subpart 
2 3 7 . m )  to contractor employees as part ofthe basic contract 

( C ,  Accredit contractor employees for field service through a 
Statement of Understanding maintained in the contract tile 

(D) Coordinate all contingency and deployment contract require- 
ments with appropriate field commands and staffs. 

(El Inrepate contractor employee data into Adjutant General. Force 
Development, Logistics. hlobiliration, Operations (Planning and 
Trammgl cells a t  the supported unit Designate Contract Officer 
Representatives COR)  to execute this planning imperative at  the 
umt level 

PART 237 - SERVICE CONTRACTING 

Add the following new sections 

237.XXX Contingency and Deployment Services. 
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237.XXX-1 Scope. 

This section provides notice to contractors of the duties, obhga- 
tione, and rights impacting their employees who deploy m the field, 
combat zone, hazardous duty area, or imminent danger zone 

237.XXX.2 Policy. 

United States domestic law, and international law impose cer- 
tain obliganans an contractor personnel who serve with United 
States Armed Farces in the field. These obligations and rights me- 
ate unique site conditions affecting contract performance In certain 
circumstances, contractor employees may qualify for veteran status 
as a result ofperformance of contract under these site conditions 

237.XXX.3 Definitions. 

la) "Chain of Authority" identifies the contract employ 
eels immediate communication channels to address life support and 
contract issues while deployed m the field. This 1s equivalent to a 
military chain of command. 

lb) "In the field" means that contractor employees serve 
with or accompany United States Armed Forces overseas, or in  cer- 
tain parts of the United States and its territorial possess~ons during 
periods of combat or imminent danger 

(c) "Life Support Organization" refers to  the entity that  
provides a deployed contractor employee basic admmiatration, food, 
clothing, and subsistence in  the field. The LSO includes entities 
such as the serviced unit, the Army Materiel Commands Lagistics 
Support  Element  (LSE), or the  Defense Logistics Agency's 
Contingency Support Team 1DCST) 

237XXX.4 Procedures. 

The contracting officer will notify the contractor of the duties 
and rights affecting employees deployed in support of Umted States 
Armed Farces in the field. The contracting onlcer will obtain signed 
acknowledgement forms from all potential deploying contractor 
employees and provide copies to the contract file, COR file, appro- 
priate staff agencies, and field life support organmation 

237XXX.S Contract clauses. 

When contractor employees support Umted States Armed 
Forces in field, u8e the following clauses in solicitations and con- 
traCtB: 

(a) 252.237.7XXX, S t a t e m e n t  of U n d e r s t a n d i n g  
Concerning Service in the Field. 
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Ibl 262.23i -7xxX,  Notice of Duty to Abide by the Code of 
Conduct for Members of the Armed Forces 

I C ]  252 237-7XXX. Notice a i  Status Under International 
Law 

(di 252 23i-7XXX. Notice of the Department of Defense 
CiwIiarAlilitary Service Renew Board (DOD CMSRBI 

(e i  262.237-7XXX, Notice ofAttachment to a Life Support 
Organization in the Field. 

(0 252.237-TXXX Notice of Obligations in the Field. 

(g) 252.237-7XXX, Notice of Foreign Legal Jurisdiction 
Repme 

lh) 262.228-3. Workers' Compensation Insurance [Base 
DefenseActl(APR 84) 

0) 252 228.4. Workers' Compensation and WwHazard  
Insurance Overseas (APR 84). 

(1) 252 228-7000 Reimbursement for War-Hazard Loss 
(DEC 911. 

(k) 262 228-7003, Capture and Detention (DEC 91) 

11, 262 802-70, Loentic Support and Pnrdeges. 

~ m )  52.245-5, Government Property 

PART 252 - SOLICITATION PROVISIONS AND CONTRACT 
CLAUSES 

(a) 252.237.7XXX, Notice of Sta tus  under In t e rna t iona l  Law. 

As prescnbed in 217 XXX-X, use the following clause: 

XOTICE OF STATUS LXDER INTERNATIOYAL LAW CfXZ96l 

(a) Contractor employees who serve with the Armed 
Forces of the United States in the field may he targeted by hostile 
forces as combatants Contractor employees will normally serve 
with the Armed Forces of the United States in relatively secure 
areas. The Armed Forces of the United States cannot guarantee the 
safety of the personnel who serve in the field. Contractor employees 
who serve with the Armed Forces of the United States in the field 
could be exposed TO combat and other dangerous site conditions As 
a result, contractor employees are warned that they could lose life 
or limb. 



19951 ASSIMILATED STATUS FOR CONTRACTORS 78  

(b! Contractor employees who m e  captured by enemy 
forces in International armed conflict become Prisoners of War. 
Contractor employees who serve excluswely as medical or chaplain 
personnel become Retained Persons if detained by enemy forces. 

(c! For the  purposes of Prisoner of War Status, t he  
Armed Forces of the United States will confer an assimilated rank 
upon contractor employees serving with the Armed Forces of the 
United States in the field Assimilated rank relates only to privi- 
leges afforded by the Geneva Convention such as pay and work sta- 
tus and does not grant the employee authority over members of the 
Armed Forces of the United States. 

(b) 252.237-7XXX, Notice of D u t y  t o  A b i d e  b y  T h e  Code of 
Conduct  fo r  Members  of t he  h e d  Foroes. 

As predcribed in 217.XXX-X, use the following clause. 

NOTICE OF DUTY TO ABIDE BY CODE OF CONDUCT FOR 
MEMBERS OF THE ARMED FORCES (XXX-95) 

(a)  United States Citizen Contractor employees who 
serve with the Armed Forces of the United States in the field risk 
capture by hostile forces 

(b) The Code of Conduct, a8 amended March 28, 1988, 63 
F.R. 10385. provides a framework far Priaoners of War to survive 
the rigors of captivity. United States Citizen Contractor Employees 
who serve with the Armed Forces of the United States will familiar- 
ize themaelves with the Code of Conduct for Members of the Armed 
FOrCeS. 

( c )  252.237-7XXX, Notice of A t t a c h m e n t  t o  a Life  Support 
Organizat ion i n  the  Field. 

As prescribed in  217.XXX-X, use the following clause: 

NOTICE OF ATTACHMENT TO A LIFE SUPPORT 
ORGA?YIZATION IN THE FIELD (XXX-95) 

(a! A designated Life Support Organmation will provide 
contractor employees who serve with the Armed Forces of the 
United States in the field with administration, logistics, and other 
life support. 

(b) Contractor employees deployed under terms of this 
contract will be administered by 

[,.e : AMC, LSE; DCST] [If this mforma- 
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tmn is not available, state "To Be Determined] Pomt of contact for 
predeployment preparation 1s 

(d) 262.237.7XXX, Notice of Contraotor Employee Obligations 
in t h e  Field. 

As prescribed m 217.xxX-X, use the folloumg clause 

NOTICE OF CONTRACTOR EMPLOYEE OBLIGATIONS 
FIELD (xxX-961 

Ih' THE 

tal Contractor employees serving uith the Armed Forces 
of the United States shall abide bg the orders and regulations 
issued by the field commander. as published by the servicing Life 
Support Organnation 

Ib) Contractor employees shall at tend predeployment 
training as required by contract, a t  a place to be designated. 

IC) In time of war, declared by Congress, contractor 
employees are subject to the Uniform Code of Military Justice 

(e) 262.23i.7XXX, Notice of Foreign Legal Jurisdict ion 
Regime. 
AB prescribed m 217.XXX-X, use the folloxing clause: 

NOTICE OF FOREIGN LEGAL JURISDICTION REGIME ( m - 9 5 1  

(ai Cmhan  contiactor employees may be subject to for- 
eign CWLI and cnmmal jurisdiction when deployed overseas When 
the Armed Forces of the United States deploj to a foreign country 
all diplomatic efforts are made to secure the most favorable legal 
status of its personnel. In some situations cn.ihans. who accompany 
or e r v e  mrh the Armed Forces of the United States in the field. 
may be subject to the laws of the foreign country. 

(b) Pursuant to n t l e  10 L'S.C. Section 1037. as amend- 
ed. the Armed Forces of the United States may provide counsel, 
interpreter. and pnson vmn.mon selrices. upon written request of 
the employee The Armed Forces of the United States will grant 
requests for payment of fees and costs. associated with the defense 
of either criminal or civil matters. from contractor employees only in 
exceptzonal cases. Contractors should ensure t h a t  they h a r e  
arranged for legal services for their employees deploying in the 
field 

( f )  262.237.iXXX, N o t i c e  of D e p a r t m e n t  of Defense 
Civilisfiilitary Servioe Review Board (DOD CIMSRB). 
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As prescribed in 217.xxX-X, use the following clause: 

XOTICE 07 THE DEP.XTNZST OF DEFESSE CI\ l I  :.AS 
\IILIT.LRY SER\lCE RE\ lEn '  B3.LRD DUD C NSRH LXY-Cj 

(a) Certain groups of contractor employees may qualify 
for benefits administered by the Department of Veteran Affairs, on 
the basis of their  service with the  Armed Forces of the United 
States in the field. The Department of Defense Civil iafi t i l i tary 
Service Review Board determines whether civilians who served 
with the Armed Forces of the United States qualify under criteria 
that includes the following: S B ~ V L C B  dunng a quahfying armed con- 
flict; integration to the Armed Forces; subjection to military disci- 
pline; subjection to courts-martial jurisdiction; receipt of military 
training; and Status under international law. 

(bl Contractor employees are advised to  submit completed 
applications, under provisions 32 C.F.R. Part  47, a8 fol- 
lows: 
Secretary of the Air Force (SAFlnlRC) 
DOD Civihafifilitary Service Review Board 
Waahingan, D C 20330-1000 

(g) 252.237.7XXX, S t a t e m e n t  of U n d e r s t a n d i n g  Conce rn ing  
Senioe  in t h e  Field. 
As prescribed in 217.xxX-X, use the following clause 

STATEMENT OF UNDERSTAUDING CONCERKING SERVICE 
IN THE FIELD (xxX-96i 

(a) The Government may require performance of services 
on worldwide contingencies. The contractor must identify employees 
who will perform services under this contract while sewing with or 
accompannng the Armed Forces of the United States in the field. 

(bi All contractor employees must sign the following 
Statement of Understanding as B condition precedent t o  sewing 
wlth the Armed Forces of the United States in the field: 

STATEMENT OF UNDERSTAUDING CONCERNING SERVICE 
IN THE FIELD 

In connection with authority granted by terms of a contract 
awarded by the Department of Defense or its subordinate branches, 
I ,  acknowledge that I will 
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deploy to serve with the Armed Forces of the United States in the 
field, in the fallowing capaelty 

[contracted advisory mmtance service experilcontract field repre- 
sentativelteehmcal advisorltechmcal expert etcl 

I understand the following conditiona may prevail ~n the field. 

1 Tha t  I unde r s t and  t h a t  I mus t  obey and  respect all  
Government rules, regulations. and instructions that apply to cm11- 
mns serving with or accompanying the force in the field 

2.  That I will keep my Cham of Authority full1 informed of all 
matters concermng my obligations under contract I will inform the 
semcmg life support organization m the field of my location a t  all 
t1me3. 

3. That I will govern my movements and action8 m accordance 
with the instructions of the Department of Defense and subordinate 
organizations, and the field commander. I understand that I must 
abide by all administrative rules and orders issued by the field com- 
mander If I violate Armed Forces rules, I may suffer admmistrative 
sanctions, including revocation of the Armed Forces of the United 
States privileges. including government furnished vehicles, trans- 
po r t a t ion ,  morale & recreation services Under  te rms  of 
Government acquisition regulation, I may be required to depart a 
foreign country at my own expense, and my employer may be denied 
certain claims for reimbursement under Lts contract with the 
Government. 

4. I understand that ~n time afwar, as declared by Congress. I 
ail1 be subject to the Uniform Code of Military Justice 

5 .  I underatand that ~n the absence of B governing treat)  
diplamatic arrangement, or status of forces agreement. I may be 
subject to the excluswe cwil and criminal jurisdiction of the coun- 
try to which I am deployed In order to den re  benefits under the 
Armed Forces foreign legal jurisdiction repme, I understand that I 
must inform my servicing life support organization if I am arrested. 
apprehended, detained, examined. subpoenaed or otherwise subject 
to the civil or cnminal juriadiction of the host nation I understand 
that in unusual circumetances the Department of Defense may pay 
for my counsel. and other related services under provisions of Title 
10 United States Code Section 1037, as amended. upon my Antten 
reouest 
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6 I understand that the term "in the field' may include cam- 
bat zones, immment danger areas, and other places of potential hos- 
tilities. Therefore, I understand that I could lose life or limb. 

7.  I understand that under international law, I am considered 
a military target. I understand that under domestic United States 
practice, I may be considered assimilated to the Armed Forces of the 
United States. I understand that I will become a Prisoner of War If I 
a m  captured by opposing farces. I understand tha t  I may be 
required to wear a Government-issued uniform. I understand that 
the Government may also issue me protective elothmg, equipment. 
and in some circumstances, weapons. I understand that I will be 
held accountable for Government-furnished property under the 
Report of Survey system. 

8. I understand that I should abide by the Code of Conduct for 
Members of the Armed Forces, to fulfil my rights and obligations as 
B Prisoner of War. 

9. That upon termination 01 revocation of my s t a t u  as a civil- 
ian seming with the Armed Forces of the United States, I under- 
stand that I must surrender to the Armed Forces all Government- 
issued identification, credentials, security passes, weapons, and 
other Government-furnished property. 

Dated 

Representing: 

Addreas 
Witnessed: 

Unit: 
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RESTORING THE PROMISE OF THE 
RIGHT TO SPEEDY TRIAL, TO SERVICE 
MEMBERS IN PRETRIAL ARREST Ah?) 

COhTINEMENT 

MAJOR D.ANIEL P. SHATR- 

I. Introduction 

The Sixth Amendment to the United States Constitution guar. 
antees that an "accused shall enjoy the right to B speedy . . trial "1 
Additmnally, the Eighth Amendment, by proscribing excessme bail, 
xnplicitly reinforces the principle that an  indindual 1s presumed 
innocent and should retain the right to liberty until the state actu- 
ally convicts that individual of a crime 2 The Constitution, however. 
does not explicitly distinguish the nght to a speed>- tnal enjoyed by 
a person who is free dunng  pretrial proceedings from the same 
right enjoyed by a person whom the government has restrained or 
confined pnor  to B finding of guilt Severtheless. because an) form 
of detention inherently deprives the mdindual of some measure of 
liberty, the right to a speedy trial IS plainly more important to an 
mdiwdual under restraint-particularly pretrial confinement-than 
It LS to someone enjoymg relatively free reign while awaiting trial. 
Accordingly the nght to B speedy trial not onl? serves as an ele. 
ment of repose that protects Individuals from the dilatory effects of 
Indeterminate criminal proceedings, but also prexenta the state 
from capnciously depriving a person-a person whom the law 
cloaks w t h  a presumption of innocence-of his or her fundamental 
nght to Iibert?. 
~ ~ ~~ 
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The federal government correctly has taken the speedy trial 
mandate seriously by legislating speedy trial laws, executing speedy 
trial rules, and adjudicating speedy tnal issues. The resulting body 
of law charges the government, in all cnmmal prosecutions, with 
the duty to exerciae reasonable diligence in moving the case to trial. 
Similarly, protecting an accused service member's right to a swift 
resolution of pending criminal charges has t s i f i ed  the development 
of speedy trial law in the military, creating B speedy trial frame- 
work t h a t  other justice Systems in Amencs  consistently have 
acknowledged, if not emulated 3 

Not surprisingly, all three branches of the federal government 
have made their marks on the emergence of the present state of 
speedy trial law in the military. In passing the Uniform Code of 
Military Justice (Code or UCMJ) in 1950,d Congress included 
Article 10, which requmes the government to take "immediate 
steps" to try an accused whom B commander has placed in pretrial 
arrest or confinement 6 Seeing the need to clarify this congressional 
mandate, the Umted States Court of Military Appeals in United 
States u. Burton6 declared that the government presumptively has 
failed to take the "immediate steps" required by UCMJ Art& 10 If 
i t  has held an accused m pretrial confinement for more than three 
months.' Almost coincidentally, the United States Supreme Court 
e s t ab l i shed  a fou r -pa r t  balancing t e s t  for eva lua t ing  S ix th  
Amendment speedy trial claims in Borkei U. Wmgo 8 

Twenty years later, the President promulgated a new Rule for 
Courts-Martial (R.C.M.) 707,s which generally directs military 

'Cf lV Wrurma~ MILITAX> Lm &D PRECEDENTS. preface (1st ed 1886) lnotmg 

4ll C M J art 10 (1988) 
&See id I W k n  m y  person a v b p t  to thm chapter 13 placed m m e e t  OT e m  

finemenf prior to  tnal. immediate steps shall be taken to inform him offhe specific 
wrong af whxrh he is  accused and to fr)- ham or to dlsmles the charges and release 
him "1 

844 C hl R 166 (C M A  19711, o i e r r u l a d  m p o r t  by  United States s 
DlcCalllster, 27 Y.J 138 IC M A 19881 !pm~pectluely repeslmg the holding in 
Burlon m m much as d prowded an accused t o  a speedy tnal nght that  he OT she 
could tngger by B demand) On October 5, 1994. the National Defense Authonratian 
Act far Fiscal Year 1995. Pub L Na 103.337, 108 Star 2663 (19941, changed the 
name af the Umted States C O U ~  of mhtaw Appeals to  the Umted States courr of 
Appeals far the Armed Forces The same act changed the names a i  the Court. af 

M J 213, 229 n *  (19951 This note will refer to the court by the name applicable 
when the court rendered > is  decision 

'See United States Y Dnver, 49 C hl R 376. 379 (C M A  19741 (changmg the 
Burfan three-month speedy m a l  rule to a more workable 90-day mleJ  

8407 U S  524, 530 11972) 

that mAtary law t ) ~ ~ c a l l y  seta the mample far other jvstlce aybtemr to fallow1 
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authorities to bring an accused to trial within 120 days. This nex 
rule,  which appea r s  in Change 6 to t he  Manua l  f o r  C o u r t s .  
M a r t d l o  (Manual), envisaged the simplification of some forty years 
of confunon over what the right to a speedy trial means to a person 
subject to the Code The enactment af this new rule apparent15 was 
sufficient to convmce the  Court  of Military Appeals t h a t  t he  
President final15 had provided a procedural mechanism that was 
capable of carrying out Article 10's "immediate steps" mandate 
without judicial intervention. Accordingly, in Gnited States  v. 
Kossman," the Court of Military Appeals retired the Burton nmety- 
day rule. Acntical analysis of the court's holding in Kossrnon, hoa- 
ever, reveals that i t  resurrects a multitude of Issues--and creates a 
number of new Issues-that wil affect a sen-~ce member's nght to a 
speedy tnal.  The most important consequence of the Kossman deci- 
S L O ~  and the provismns of the new R C.11. 707, however. 1s that they 
render the present structure for assuring the nght to a apeedy tna l  
to service members m pretrial detention statutorily infirm and con- 
stitutionally unava~ling. 

I1 Constitutional Rights to a Speedy Trial 

The Due Process Clause of the Fifth Amendment and Speedy 
Trial Clause of the Sixth Amendment are the primary SOUICBS of 
every Citizen's ngh t  to a speedy t n a l  Additionally, Congress and 
most State legislatures have passed speedy tnal Statutes that pro- 
vide cnminal defendants with even greater speedy tnal nghta than 
those secured by the Bill of 

A. Speed) nra l  and Due Process 

In general, the Due Process Clause of the Fifth Amendment 
protects an individual from the prejudicial effects of deliberate gor- 
ernment delays in accusing. charging, and indicting on criminal 
offenses In L'mted States U. Manon,'3 the Supreme Court held that 

~~~ ~ ~~~ ~~ 
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the familiar Sixth Amendment right to a speedy tna l  did not apply 
until the government actually had "arrested, charged, or otherwise 
subjected [an individual] to formal restraint pnor to indictment."'4 
The Court noted that 8tatuteS of limitations generally protect the 
individual from m y  prejudice that may inhere from an extended 
delay pnor  to the  pendency of formal criminal proceedings 
Nevertheless, the Marian Court conceded that excessive and unnec- 
essary delays prior to an mdwidual's arrest  or indictment could 
trigger due process concerns. Justice Douglas's concumng opinion 
aptly states the follawmg: 

The anxiety and concern attendant on public accusation 
may weigh more heavily upon an individual who has not 
been formally indicted or arrested for, to him, exoneration 
by a jury of his peers may be only a vague possibility 
lurking in the distant future.  Indeed, t he  protection 
underlying the  right to B speedy trial may be denied 
when a citizen 18 damned by clandestine innuendo and 
never ~ v e n  the chance promptly to defend himself in a 
court of law.16 

In Unrted States u. Louasco,17 the Court addressed the issue of 
whether the actual prejudice arising from a delay in charging an 
individual could be sufficiently detrimental to warrant the remedy 
of dismissal. Noting tha t  the Sixth Amendment did not apply to 
such a claim,l8 the Louesco Court formulated a two-part test  to 
determine whether precharging delays violated B putative defen- 

Id sf 325. bee ofdo id.  at 319 lemng Note. The Right fo Speedy Pial, 67 
COL L REV 846. E46 (19571) (IIiln no event Idoeil the nghr t o  speedy fnsl a r m  
before there 1% eume charge 01 arrest, even though the pmseeutmg anthanties had 
knowledge of the o f h i e  long before this7 

-:Manon. 404 U S  at 325-26 The Court bpeiifieally noted Lhst the preiudiees 
commanly cited by defendants ro suppart S u t h  Amendment speedy trial c l ~ m -  
namely, the posaibdity that memories udl dim, endence will be lost. and witnesses 
may become unaiadable--narmalli will be Insufficient to support a due pmcesa 
speedy tnal c l a m  Id As long as an apprapnate statute of limitations covers the 
artmable ctimmal conduct, the Indmdual enjoys a nght to repose that E adequate 
t o  protect him or her from mdetermmate inmmal proceedings See United States v 

90 U S  222. 227 (1968) Ienmmal Statuted af l imifatl~ns are bmtute8 a1 
Order a i  R R Telegraphere 7, R a h a y  Express Agency, 321 U S  342, 349 
even d m e  has a inst claim 11 1s "Unit  not t o  PYL the adversary an nmce t o  
.Ithm the penad of hmltatmn and the nght t o  be free fro 

time comes t o  prevail mer the nght to  pmseevte them') In ad 
reasserted d8 holding ~n Toussie Y Umtad States 397 U S  112 1197 
statutes of hmdatmni "protect mdwiduals from hannp t o  defend fh 
eharges when the basic facta may h a w  became obscured by the pansage of time and 
to mlrvmiie the danger ofoffimal pumshment because of acu m the far-dmtant past " 
Id sf 114-15 

1 W o n m  404 U S af 330-31 1Dovglas J , eoncu-gl 
2.431 D S 783 (19771 
lrId at 790, we Morton, 404 U S  at 321 
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dent's due process rights.19 The defendant first must prove that he 
or she suffered actual prejudice because of the delay20 Second, the 
court must find that the government deliberately and oppressively 
delayed its prosecution of the case or intentionally acted in a dilato- 
ry manner with indifference to the rights of the prospective defm- 
dant.21 If a defendant meets this two-part test. the court must dis- 
miss the applicable charge with prejudice. 

Because of the  ha r shness  of  t he  dismissal Banetion, t he  
Supreme Court apparently recogmzed that a due process speedy 
tna l  nght LS important. Nevertheless, the Lomsco Court presum- 
ably still was convinced that statutes of limitations are the principle 
sa feca rds  against prejudice to would-be defendants; It concluded 
its opmmon by aeknowledgmg that few defendants would he able t o  
demonstrate a quantum of actual prejudice sufficient to force a trial 
court to inquire into the actions of the government.22 

Because due process speedy tnal m a w 8  do not arise as often a8 
Sixth Amendment speedy trial claims, .Wanon and Looaseo are not 
as important as adjuncts t o  the body of speed, trial law as they are 
espousers of the values that support the ngh t  to a speedy tna l .  
Spec~ficdly in both of these cases. the Supreme Court implicated 
liberty as the basic value that the nght to a speedy tnal protects In 
,Marion, far instance, the Court noted that, even in the absence of 

~~~ ~ ~~~~~ ~ 

"Loraseo, 431 I2 5 at :Yo 
'Old The Court Lmplied thar this firs pmng ma? not  necesranly be c r u d  

appeal8 hare adopted B burden-shiftmg pre ivmpfm thet, npon a Flndmg thar the 
gavernmenr has acted ddatary, requ~res the pmeev tmn  t o  demanstrale that  the 
defendant vas not prejudiced by the delay See Murray 3 U h n r n g h t .  450 F2d 465, 
471 (5th Cir 19ill. L'nited States er I P I  Solomon v Mancum 412 F2d 88. 91 :2d Cir 
1969, Pitis j Sorth Carolma. 395 F2d 162, 164 14th Cir 19688. me elso Bethea % 

unlted Stater, 395 A 2d 787, 789 rD C Cf App 1 Y W  ~requmng gaierninent LO bhoi 

for a delay ~n charglng or arremng an mdindual therefore, the government rimer 1s 

requred 10 charge or arrest B person st the firit opporfumti I 
W d  ai 796 V h i e  the Laiasro Court U B S  concerned about makine the first 

prong of the rwa-part due pmcesb tell too easy far a defendant t o  meet, It e\identl) 
w a b  more concerned about rhe m w f a b l e  r e ~ e r ~ u m o n s  on ~ m e e u f m d  aetmni If 



19951 SPEEDY TRIAL 89 

actual prejudice to the defense case, an inordinate pretrial delay 
may "seriously interfere with the defendant's hberty."23 In addition, 
when the Court had the opportunity to faahion an analogous rule 
that  would have protected property interests in the same manner 
that Lovoseo protects liberty Interests, the j u s t m s  declined to do 
80.24 Accordingly, the liberty of the individual-whether that  indi- 
vidual actually suffers physical detention or merely agonize8 oyer 
the Specter of criminal proceedings-is the essential value that the 
due process right to speedy trial seeks to vindicate. This liberty 
interest 18 no less important to  aemce members than it is to civil- 
ians.2j 

B. The Sixth Amendment Right to Speedy Tnoi 

The right to a speedy trial is ''as fundamental as any rights 
secured by the Sixth Amendment."26 In Smith o. Hooey,27 t he  
Supreme Court addressed the three principal interests t ha t  the 
Sixth Amendment right to speedy trial protects: "(1) to prevent 
undue and oppressive incarceration prior to trial; (21 to minimize 
anxiety and concern accompanying public accusation; and (3)  to 
limit the possibilities that long delay will impair the ability of an 
accused to defend himself."25 A speedy trial also provides society 

W m t e d  States Y Manan. 404 U S  307, 320 119711 Inafmg that trial delays 
affect B defendant's llbertr mleresfs end "may d m u p t  hls employment, drain hlr 
financial re~onrce~, evtail hia asaocmtms. subject him to publie obloquy, and ereate 
anxiety in him, h n  family and hia fnendi 1, see ala0 Vnited State8 v Palmer. GO2 
F2d 1233. 1234 15th Clr 19741 ldefendant alleglng that  he was living vnder the 
"axord ai Damoclea"wh~1e he awaited the government's decision to p r o ~ e ~ u r e )  

>*See United Stares v Eight Thoviand Eight Hundred and Fifty Dallari. 451 
U S  655.557 I 19631 In Eight Thousand Egsht Xundrpd and iiit, Doilais ,  the defen- 
danta urged the Court  to adopt the Lavasco due pmcebs speedy fnal rule to imdicate 
their property nghts The defendants alleged that inordinate poifaemre drlayi m a 
forielture pmeedmg were p r e p d ~ a a l  to then  property nghrs ~n con6scated mone) 
thereby ramng a Loiosco mue The Court however, declmed t o  employ the Lorasco 
reat Id One explanaim for the Court'& ~"u~llmgnese to extend the Loraseo ratmn- 
d e  to pmfect property rights in the speedy f r d  *on 
property IB ultimately compensable, but loss a i  "the 

W e e  United States v Deime, 36 M J 673 6 
the Uavy-Marine Carps Court of Military Review recognized tha t  due pmeeas 
require8 the dismissal of charges if an opprerswe prepreferral dday prejudices an 
aeuuads ease Id Sneh delays, the mum noted. 'tmlatel I those fundamental eoneep- 
f m m  af p t i c e  whlch he at the base of CKII and p d ~ t ~ c a l  ~ni t~fufmna and whxh 
define the eommumtts dense of fair play and decency'' Id (citing Loiaseo. 431 U S  
at  ,901 

9'lUopfer Y North Carohna, 386 U S  213, 223 (19671 In Klapfri ,  the Supreme 
Court held that the Surh  Amendment nght m B apeedy tnal applied to the states 
through the Due Process Clause of the Favrteenth Amendment I d  

3'393 U S  374 (19691 
Zlid mr 377-78 
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with ancillary Nevertheless, even though the Supreme 
Court has distinguished the right to a speedy trial because it 1s a 
right in which the accused and society share interests, the govern- 
ment has no vicarious "right" to a speedy trial to protect those SOCI- 

The seminal ease in Sixth Amendment speedy trial law 1s 

Barker L. iV~iiig0.31 The government indicted Barker in September 
1958 for the July 1958 killing of an elderly couple. After sixteen con- 
tinuances32--caused largely by the government's resolve to convict 
Barker'a coconspirator i n  the killings prior to trying Barker-the 
prosecution finally proceeded with ita c a ~ e  in October 1963 The 
Supreme Court confirmed Barker's conviction, but decided to use 
this case to delineate a four.factor test to determine whether the 
government had violated a defendant's S i x t h h e n d m e n t  nght to a 
speedy trial These factors are' (1) the length of the delav. (21 the 
reasons for the delay; (3) whether the defendant demanded-or 
waived-his or her right to speedy trial; and (4) whether the defen. 
dant suffered any actual prejudice because of the delay.33 

mterests.30 
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Although it acknowledged that the first factor-the length of 
the delay-normally would tngger the analysis,34 the Barker Court 
stressed that none ofthe four factors was dispositive. 

We regard none of the four factors . . . as either a neces- 
sary or sufficient condition to the finding of a deprivation 
of the right of speedy trial. . . In sum, these factors have 
no talismanic qualities; courts must still engage m a dim. 
cult and sensitive balancing process. But, because we are 
dealing with a fundamental right of the accused, this 
process must be carried out with full recognition that the 
accused's interest in a speedy tnal is specifically affirmed 
in the Constitution.3j 

The Court reiterated the broad parameters of this balancing test in 
Moore u. Arirono.36 In particular, Moore overturned an Arizona 
Supreme Court decision that interpreted Barker to mean that preju- 
dice to the defendant was a condition precedent to finding a Sixth 
Amendment speedy t n a l  violation.37 The high Court noted that 
Barker "expressly rejected the notion that an affirmative demon- 
stration of prejudice was necessary to prove a denial of the constitu- 
tional right to speedy tnal "38 

The Supreme Court's decision ~n Barker, and Its clanfieation of 
that  decision in Moore, intimate that courts must consider ail four 
Barker factors, but need to rely on no more than one in finding a 
Sixth Amendment speedy trial violation. Barker, therefore, is j u t  
as important for what It does not require to sustam a defendant's 
objection, as It is for what It does require Mast significantly, howev- 
er, Barker and Moore hold that courts cannot summarily deny a 
defendant's athenvise valid Sixth Amendment speedy trial objection 
because he or she fails to show either a substantial length of delay 
or actual prejudice. 

PeBarkei. 407 U S  nt 530 Recently the Supreme Covlt hinted that B delay of 
one year ma? raise a p i e b m p t l ~ n  that the government has prejudiced the defen- 
dant, thereby reqmnng the courts t o  renew the reasons far delay L e  Daggert v 
United States, 112 S Cf 2686, 2691 Y l (1992)  The Doggdl Court however. stopped 
short of adaptmg a~ avtomatlc presumptmn a i  pre~umce Accardmgly, the Supreme 
Court eontmues to requ~re Imer mulfs t o  canslder all af the braad parameters af the 
Barker balancing Lest Cf Umted St~res v Burton, 44 C 1% R 166 (C MA 19711, 
aviirulid b )  Umted States Y Koisman. 38 M J 268 (C hl A 1993) lkancfiomng a rule 
by which a Uuee-month tnal delay wodd tngger a p i e ~ ~ m p f i m  of B 8t8tufor) speedy 
tnal violahon m the md~fsml 

 barker. 407 U S  sf 533 lfootnafe omitted) 
3'414US 24(1973) 
U d  at 26 I?he state c o r n  wa8 m fundamental error m >ti readmg of Barker 

'aid 
Y Winga and m the standard applied mjndpng petitioner'& speedy tnd el- 'I. 
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C. Reconding the Fifth and Sixth AmendrnentRights t o  Speedy 
7 h l I  

\%en speedy tna l  issues arise pnor to arrest or Indictment. 
the Fifth Amendment Due Process Clause sufficiently vindicates 
mast of the traditional liberty Interests-that is, liberty interests 
such aa the rights to one's reputation, to be free from unnecessary 
anxiety, and to conduct on& affairs without unwarranted mterfeer- 
enw 39 The Sixth Amendment Speedy Tnal Clause. on the other 
hand, prescribes an independent nght to a speedy trial. SrnLth c 
Hooey held that this right is founded on three mterests: preventing 
capricious pretrial incarceration; minimizing the defendant's anxi- 
ety, and limiting the prejudicial effects of delay on the defense.40 
The Louaseo t e s t ,  however, which relies entirely on the Fifth 
Amendment nght to due process of law dread>- protects the unde- 
tained. prospective defendant from the  prejudicial effects t ha t  
oppressive government delays have on that person's nonphysical hb- 
erty Interests i1 Consequently, while the Sixth Amendment nght to 
a speedy t n a l  serves many laudatory purposes-and has  many 
ancillary societal benefits-it actually adds only two principal pro. 
tections to the guarantees that the Due Process Clause already 
affords First, it protects the individual from the rnargmal quantum 
of amiet)- that he or she may experience after the transition from a 
mere suspect to an accused defendant. Second. it protects the physi- 
cal liberty interests of all untried detainees, regardless of whether 
or not the government formally has charged them. The Supreme 
Court  virtually clarified this distillation of Sixth Amendment 
speedy trial law m Marion by holding that only B formal accusation 
against. or a detention of. an mdmdual will trigger the speedy tnal 
protections of the Sixth Amendment 

Kerertheless. the vitality of the Due Process Clause may nar- 
row the need for the Sixth Amendment speedy tnal right even fur. 
ther The Supreme Court noted in Smith i. Hooey that the nght to a 
meed\- tnal  1s meant to minimize a defendant's "anxiety and con- 
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cerd'42 Arguably, however, this interest is limited. not only because 
this additional anxiety frequently 16 minimal, but also because a 
putative defendant's anxiety often will diminish once he or she 1s 

formally charged.43 In  addition, when i t  referred to the  Sixth 
Amendment's guarantee of a speedy t n a l  in Barker L.. lfingo, the 
Court  noted t h a t  t h e  n g h t  "is specifically affirmed i n  t h e  
Constitutmd'44 This language implies that  the justices recognized 
that the nght to a speedy tnsl derives from legal customs and tradi- 
t ions of fairness t h a t  an teda te  the  Bill of Rights.  Therefore. 
notwithstanding their manifest importance to the overall rights of 
an  accused, the supplementary protections afforded by the Sixth 
Amendment right to a speedy tnal are very limited 

The narrow reach of the Sixth Amendment speedy tna l  right 
becomes even more clear by considering the tremendously expanded 
coverage i n  the  ares  of procedural due  process .  Even before 
Mathel is  U. Eldr idge ,46  petitioners had invoked the Due Process 
Clause to protect personal interests in welfare payments,48 driver's 
heensq?' and school attendance.48 That due process would not also 
protect a presumptively innocent person from the unwarranted lib- 
erty deprivations "attendant an public aecusation"49 is mconceiv- 

4sSer Smith, 393 L-S at 377 The Supreme Covm stated that m e  of the baeie 
tenents of the nghr la a speedy trial is " to  m m m m  anxiety and concern accompany- 
~ngpiihlic i l i c ~ ~ ~ l i ~ n  " I d  iemphaaia added, 

United States v Yanon. 404 U 3 465. 331-32 119711 IDauglaa. J ,  can- 
cumng) ("The aruiety and concern attendant to public acmbation may r e q h  more 
h e a d y  upon an mdmdual who has not yet been formally indicted or arrested '1, SIP 
el80 C W m I  H N H I T P B R ~  & CXRIEIOPXXR S~aaoc~v.  Cerrrira~ Pnacio~~.nx 25 02. 
at  608 (1993, ("A person under public investigation can suffer as much damage to 
reputaf~an and financ~al and uccupaflonal lntereata a3 a~ arrebted person '1 

"Barker v Uinga. 407 U S  614. 533 t19721 temphails added1 
'424 L' S 319 $19761 In Matheu,a. the Supreme Court created a balancing test 

t o  derermme the extent of due process procedural pi~tecfions that the government 
musr afford ~n indiridual before i f  takes an action that could deprive that mdwidual 
af a canst~tut~anall) protected hbert) or property mtereat The Court riared that ~t 
would canrlder three factors (1) the lmportanie af the interest. 121 the eff~cacy af the 

e n i  of en erroneous depnvafmn. and (31 the gov- 
ng the burdens and c o a t i  involved in pmwdmg 

enhanced safeguards id at 
* l e e  grnsrally Gddberg t Kell,, 397 US 254 119701 (extenswe pretermma- 

tlon hearlng IP a candmon precedent t o  go~ernment ' l  termmating avbsmfenee pay- 
ments t o  an mdlgenfi 

* -Sei  ginwally Bell v Burson 401 L'S 535 11971' (la- that reqmres law 
enfariemenr officials to  suspend the dnver P licenee af a mdwidual invalved m an 
accident unless that mdindual could prowde seeunfy to coyer pofentml fort  pdg-  
menti  v ~ d a t e s  due pmceaa nnledb the itate affords the indirldusl B presuspennon 
hearing) 

L L S e ~  generally Gosa v Laper. 419 U S  665 1197S lranction of buapenman 
mfnnged on students' Ilberty mferesrb because ~t could affect thelr opponvn~bes far 
employment and aem~iatmni 

C m f e d  States v \lanon, 404 U S 307, 331 (1971) (Douglas. J , eoncurnmgi 
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able Xoreorer, consider the absurdity of a case in which an unde- 
t a m e d  criminal de fendan t  could satisfy t h e  Barker.  Six th  
Amendment speedy trial test, but could not prevail on a L o ~ a s e o  
due process apeedy trial c l am The most important paint, however. 
1s that in the absence of the Sixth Amendment, most of the interests 
that the independent right to B speedy tnal guarantees still would 
receive protection under the Due Process Clause 

Eren though courts, commentators, and historians have pow-  
ed the numerous interests served by the nght to a speedy tnal. they 
often hare failed to distinguish betheen the ti\o sources of speedy 
trial rights in the Constitution Wh~le the language of the Sixth 
Amendment contains the express right with which most lawyers are 
familiar. the Fifth Amendment Due Process Clause provides sub. 
stantial speedy tnal protections as well. Accordingly, few practitmn- 
e16 probably recognize how narrow the Sixth Amendment nght real- 
ly 18. Xevertheless, above and beyond the protections that inhere 
from t h e  F i f th  Amendment  Due Process Clause ,  t he  S ix th  
Amendment n g h t  to a speedy trial has one paramount purpose: 
restoring the physical liberty rights af innocent persons as soon as 
reasonably possible. 

111 Federal Statutory Speedy Trial Rights 

Although Barker i' ningojO established a broad test for deter- 
mining If a Sixth Amendment speedy tnal violation had occurred, 
the Supreme Court has confirmed that the prerogative t o  specify 
explicit temporal criteria that  would trigger a defendant's speedy 
tnal nghts vests with the legdature.j '  Accordingly, two years after 
the Court rendered its opinion m Barker,  Congress passed the 
Federal Speedy Trial 4c t  of 1974 (FSTA).S2 In general. the FSTA 
requires the prosecution t o  bring a defendant to wial within 100 
days of the date of his or her arrest or e n i c e  of summons, or within 
ninety days of the onset of pretrial detention, whichever is earlier 53 
Not surprisingly, the FST.4 allows for several exemptions from the 
~~ ~~~~~~ ~ ~ ~~ ~ ~~~~~ 

' i l O i U 8  514 19i2, 
:ICf Dogpetf I United S t s t ~ i  112 B Cr 2686, 2691 1992 8cuurta mav Flnc 

pmsumptmn o i p r q u d x e  a i  prernal delay approaches m e  warm 
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runmng of these time limits,E4 and speafieally excludes periods of 
delay caused by continuances that the trial court grants to '%erne 
the ends of justiee."jj The remedy for an FSTA walatian 18 dis- 
missal, although the trial court has discretion to  dismiss with or 
without prejudice.j6 

Although the 100-day time limit delineates the temporal 
boundaries for all criminal prosecutions, one key element of the 
FSTA provides added protections to defendants in pretrial deten- 
tion. As section 3164 of the FSTA mandates, "Itlhe tnal or ather 
disposition of cases mvolwng . . a detained person who 1s being 
held in detention solely because he IS awaiting trial . . . shell be 
accorded pnwity.''E7 This critical provision offers some insight into 
Congress's rationale for passing the FSTA. Yore than any other rea. 
son, Congress was concerned that the fadure to  accord a speedy 

519 (9th Cir 19831 
The exempfmm that toll the ru"mng of 
"g 111 deferral agreemenrs among the 
elsys atfnbvfable to  the vna ie lab~hty  
delays attributable t o  the defendant's 
a t  resulted from the defendant's drug 
delaye resulfmg from the gwernment'e 

joinder of defendanrs Id Additmnally. mait delay8 caused by pretnal mations and 
similar pmceedmga are excluded See d m  Henderson Y United States. 476 U S  321, 
326-30 (1986) (holding tha t  courts could exclude delays attributable t o  pretrial 
mations eren absent m express h d m g  that such delqis xere "'reasonably - 
i a v ' )  Courte also may exclude tlme penoda between the dates the pmecutian 
a charge and f i l es  a ne- charge on the bame or related offense 18 U S  C 5 3161 
119881, rf L'rvted States v Loud Hawk, 474 U S  302 (1986) (time penad betwee 
misad of charges at tnal  and reinstatement due t o  appellare decmon m the pr 
tion's faiar 13 excludable for speedy tr ial  purpasesl. United Stalest, MeDianald. 466 

United States v Yartm, 742 F2d 512. 514 19th O r  1984) Icontmuance granted t o  
see if United States Supreme Court would averturn cncuii  precedent unfavorable to 
the defendant w ~ b  valid, But 8e0 United States v Perel-Reveles, 715 FZd 1348. 1350 
(9th Ca 1984) (eampleaty of esse IS not neceisanlly B valid reason t o  grant a cantm- 
uance to  glve government additland time to prepare) 

W e e  18 US C 5 3162 (19863 In d e r e n n m g  whether to  dismiss with or with- 
out prejudice. the court must eonalder the eenoumess of the offense the reamns for 
the FSTA nolatmn, and the interests of jmtiee. Id In addihon. even though the 
FSTA doe3 nor hat prejudice to the defendant a8 B factar, the Suprme Courr has 
delermmed that Congress actually Intended c o m e  to contemplate prejudice m Lhex 
dismissal decmons See United Stater v Taylor. 487 U S 326 341 11986) 

1-19 U S  C 5 3164 (19881 lemphaaia added1 
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t na l  would cause irreparable harm to the Innocent person 58 The 
legidatire history of the FSTA recites all of the deletenous effects 
caused by delays in processing cnminal charges that the Supreme 
Court had pointed out 1x1 United States o Mar~on,59 including the 
cloud of anxiety. suspicmn. and hostility under which the putative 
defendant must carry on hia or her life.60 The FSTA. therefore, pro. 
wdes some degree of speedy trial protection to all crimmal defen- 
dants.6' but deliberately provides enhanced speedy trial protections 
to defendants m pretrial detention. 

In addition the House Report that explains the statute clearly 
concentrates on Congress's concern over the effects that  lengthy 
delays have on pretrial detainees. The history of the FSTA notes 
that pretrial incarceration disrupts faamdy life and interferer u i th  
associations. enforces idleness; provides few recreational oppartuni- 
ties; affords no rehabilitation, and hinders the preparation of B 

defense by dmumshmg the defendant's ability to gather evidence 
contact witnesses, and consult with counsel 62 Pretrial incarceration 
also causes a loss of privacy, imposes a relatively harah disciphnary 
routine, and gves the government a tactical advantage in securing 
evidence and communicating with witnesses 63 Finally, the House 
Report acknowledges the benefits that speedy tnals accrue to the 
public: however, the sometal advantage8 i t  enumerates-reduced 
prison costs and the defendant's continued productivity as a mem- 
ber of society-apparently address the harms of pretrial detention, 
not the h a r m  of pretrial delays in general. Accordingly. a h e n  
Congress passed the FSTA, Its principal concern was to minimize 
the pernicious effect that  lengthy pretrial detention has on pre- 
sumparely innocent persons 

In the wake of Barker u U'zngo,64 Congress clearly was discon- 
certed over the "amorphous quality" of the four-part test that  the 
Supreme Court had formulated 65 Moreover, congressional lawmak- 
ers certainly could h a w  construed the Court's declaration that. to 

d e r  H R REP S o  93-1505 93d Cong 2d Sesi  19748 'ipnmid 2n 1974 

4 0 4  U S  307. 320,197ll  
.'See H R  REP So 93-1505 93d Cong 2d Sesi '19748, reprinted zn 1974 

L! s c c 4 s 7401 7408 
=Sei U n m d  Ststes ,, Fox. 758 F2d 905. 908 Zd Cir 19% in p a b i i n ~  the 

FST.4, Congresr gave effect to-but did not displace-the speedy tnd evaranfeer of 
rhe Suth .Amendment 

0 S C C A K 7401 i 4 0 8  
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"hold tha t  the Constitution requires a criminal defendant to be 
offered a trial within a specified time period would require this 
Court to engage in legdative or rulemaking activity," as an invita- 
tion to draft legislation. This invitation was especially enticing 
because Congress-more than the courts-undoubtedly was can- 
eerned with the societal interests that  the Sixth Amendment pro- 
moted,se but that  the Barker Court only had acknowledged. 

Congress reacted to Barkei by lamenting about the prejudices 
that a pretnal detainee faces, as well a8 the ancillary societal costs 
attr ibuted to pretrial  detention. This reaction was predictable 
because the Supreme Court declined to adopt a Barker factor that 
would have differentiated a pretnal detainee from a similarly situat- 
ed defendant who retained his or h e r  freedom pending t n a l .  
Significantly, the speedy tnal rules set out in Barker. Unrted States c. 
,Morian,6' and United Stotes u. Louasco68 require courts to consider 
the prejudice to the defendant's case more seriously than prejudice to 
the defendant's liberty Furthermore, because Barker requires a bal- 
ancing test, courts need not rely on prejudice to physical liberty-that 
is, pretrial incarceration--as a trigger for heightened scrutiny of 
speedy trial eampliance.6~ This was a deficiency in Barker t ha t  
Congress apparently sought to remedy by adopting the FSTA. 

The only form of prejudice tha t  all defendants suffer with 
potential equality is the anxiety and concern that a presumptively 
innocent person may suffer while awaiting his or her first chance a t  
exaneratmn.70 On the other hand, the potential magnitude of each 
of the other forms of prejudice" increases dramatically once the 

*%See H R  REP So 93.1108, 93d Cang, 2d Seec (1974r, reprinted zn 1974 
U S  C C.4.I 7401, 7406 (notmg that speedy tnda substantially reduce the pnean- 
related C U ~ C S  to society cauaed by e x e e % ~ ~ v e  prernal incareeratiani 

6.404 U S  307~19711, ill u p r a  notee 13-16 and aecampanpng text 
6'431 U S  783 (19771, bee aupm nates 17-22 and aeeompanyng text 
Wf Moore Y Arliona, 414 U S  25, 26 11973) (holding that. although courts 

must canslder pwudlce, aa actual findmg of p r w d l c e  LS nor reqmred far a dererrnl- 
nation that the gaiernment iwlafed the defendmt'3 speedy tnal nghrar 

'Cf Turner Y Estelle, 615 F2d  853 859 15th Cir 19751 In nirmipi the defen- 
dant already was incareerafed far firat degree murder He asaerfed B speedy t r d  
claim on a ~eparare robbery charge. b a m g  his argument. m pan. on the preindrcisl 
effeecta of a four-year delay Id sf 854-55 The niiner court daubred the need t o  pro- 
tect B pretrial detames from the "anxiet) and concern and pvblic abloqv!'' 
beeauce the defendant "ivffered no prejudice becauae he was m pnmn anyuay" 
Referring to these indicia of preindice. Jvdpe Auiau-07th noted that "*e doubt that 
thebe further clavded Turner's mood uhlle he U B L  m death row far mult>ple mur- 
ders " Id sf 859 

X e s  H R  REP No 93.1603. 93d Cong. Zd S e i s  11974). reprinted ~n 1974 
U S  C C A N  7401. 7406 
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government has incarcerated an accusd'2 In parsing the FSTA, 
Congress recognized that a statutory mechanism to guard against 
such increased prejudice i s  integral to the Sixth Amendment's 
speedy t n a l  guarantees. Consequently, the FSTA's mandate that 
pretrial detainees receive pnomy not only IS critical to the underly- 
ing statutory speedy tnal scheme. hut also expresses a constitution- 
al standard for Sixth Amendment speedy trial rights that is no less 
important than the Supreme Court's decision in Barker 7 3  

l\r, Speedy Trial in the Military 

Although the right t o  a speedy trial 1% const~tutianal, :~ the 
iMonua1 codifies the rule with relative prec~sion.:~ The provmons of 
R C.M iOi and Article 10, as well as the se\ere sanction for nalat-  
ing them-namely. dismissal of the affected charges--Jet higher 
standards for ensuring that an accused enjoys a speedy trial than 
the Sixth Amendment requires 76 hIoreover, these higher standards 
emphasize the mhtary's objective of operating an expeditious jus. 
tice system. Both the government and an accused ha le  a suhstan- 
tial intereat m expedamg court-martial proceedings and in avoiding 
intolerable delays 77 The military speedy trial rules manifest the 
legal axiom that a senice member accused of an offense requires 
just as much protection as a c ~ d i a n  requires against the govern- 
ment's delayng his or her day in court 78 Furthermore, the need for 
such a rule in the military I S  heightened by the need to prevent 
unlawful command influence-or even the appearance of unlawful 
command Influence-from interfenng with the pretrial timetable 

Because af these substantial interests, compliance with speedy 
tna l  rules is one of the most hotly litigated trial issues a t  courts- 

ICf bd .&mablv the 1 0 s  of ewdenee or the nnavailabilifr aiwifnesaea caused 
-~ ~~ ~~ ~~ ~~ ~ ~~ 

by the pairing of time also may be a p e w d i c e  ruffered equally by defamed and free 
defendants alike Incareeramn, however, elearl) hinders a defendant's abihty tu  con. 
fact  iwfnecbea and gather e i i d e n c e  throughout the  pendency af a c a i e  I d  
Accordmel? a pretr~al detamee generalll has B dmnmched npportumii to memorial  
l i e  reifnman) and e n d e n i e  that may be vieful fa his or her defense should the ongl- 
nil1 form8 of such evidence and iesnmoni fail fa meet the tesr af time 

-Congresi IS no leia capable of-nor less responsible for-farmvlating lax i  

isis U S  Co\ i r  amend 6 .  s e i  a180 rd amend I: supio notes 12-48 and 
necessary IO enforce the Conmfutian than is the Supreme Court or the Premdenr 

accompanmng text 

lamica, 26 >I J 910 rS hl C hl R 1988 
989 
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martial Nevertheless, the proliferation of speedy trial statutes and 
rules has made the appearance af a pure Sixth Amendment speedy 
trial  claim unusual in courts-martial. Accordingly, pnor  to the 
recent change to  the Manual, many military practitioners had 
grown accustomed to litigating issues arising principally from three 
so-called speedy tnal rules. The first was the 120-day rule con- 
tained m the former R.C.M. 707(a), which required the government 
to bring an accused to trial no later than the earlier of 120 days 
after preferra1,'S or 120 days after the government first restrieted,aO 
arrested,s' or confined82 the individual.E3 The second rule was the 
ninety-day limit imposed by the former R C M. 707(d), which pra- 
hibited the pretrial arrest or confinement of an accused in excess of 
ninety days. The third and final rule was the Burton ninety-day 
rule,g4 which stated that a court-martial shall presume tha t  the 
government has violated the  "immediate steps" requirement of 
UCMJ Article 10 If i t  has detained the accused m pretrial arrest or 
confinement for more than ninety-days In most cases, these rules 
provided a sufficiently comprehensive framework for analyzing a 
speedy tna l  issue to avoid a court's taking cognizance of the m u e  as 
a constitutional claim 

A Speedy Thai or Speedy Release? 

Because, taken together, they generally imposed B much 
stricter standard than the S i n t h h e n d m e n t  right to a speedy trial, 
interpreting these three rules predominated speedy tna l  issues that 
arose dunng the pendency of a court-martial. The principal benefit 
of these rules was that they imposed obpctive, measurable, and rel- 
atively easy-ta.apply speedy trial requirements. Nevertheless, B 

t n a l  practitioner's acclimation to these provisions often was m m  
placed. Specifically, a n  Inexperienced t n a l  counsel easily could 
assume that if the accused was not in pretrial arrest or confine- 
ment, the government simply had to bnng  him or her to trial within 
120 days. This assumption may have been safe under most circum- 

axid R C  M 304(a)I3) 
4 d  R C M 304!a)(41 
isid R C M 7071a)(21 (C8. 1 June 19871 (current version IS R C hl 707Iai (C5, 

15 SO" 199111 
%"e Onxed States Y Burton. 44 C M R 166. 117 (1971, Aifually, Burton pre- 

scribed B three-manth rule that the Court af Militari Appeals defined more precisely 
aa 90 day6 m Uruted Late6 Y Dnwr. 49 C M R 376 11874) 
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stances, but mere compliance with the 120-day time limit of R.C.>I. 
707(a) nerer has mmumzed the government totally from a Sixth 
Amendment speedy tnal claim 85 

SimilarlS; a neoph,te tnal  counsel easily could have believed 
that if the accused was m pretrial arrest or confinement. the goy- 
ernment had only ninety days to get to trial. Harboring this belief 
also may have been prudent m most situatmna because it undoubt- 
edly enhanced the government's sense of urgency in proceasmg a 
detainee's court-martial charges. Sothing in R C nl 707ld). howev- 
er, actually required the government to bnng an accused to tna l  
before the end of the rule's ninety-day penod. To the contrary. a 
careful reading of the Manual's former speedy t n a l  provisions 
reveals t ha t  the R.C &I. 707(d) ninety-day rule vas not a pure 
speedy trial rule at all. That rule stated the following. 

When the accused is in  pretrial arrest or confinement 
under R.C.M 304 or 305. immediate steps shall be taken 
to bring the accused to  trial No oecused shall be held in 
pretiral confinement m excem o f 9 0  days for the same or 
related charges The militaryjudge may, upon a shon- 
~ n g  of extraordinary circumstances, extend the penod by 
10 d a ~ s . 6 ~  

Remarkably, the government easily could avoid B violation of this 
rule by releasing an accused from pretrial arrest or confinement 
just before the expiration of the ninety-day period. Furthermore, If 
the prosecution took this step to  avoid an R.C 11. 70 
the government still would have had the benefit of thirty additional 
days to prepare for t na l  

Essentially, the farmer R.C.I\I 707(d) purported to impose two 
speedg t na l  standards on the government. (1) the government had 
to take "immediate steps to bnng a detained person to tnal.  and 12, 
the government could not hold an individual in pretrial arrest or 
confinement for more than ninety days Acmrdmgly, the plain lan. 
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p a g e  of R.C.M. 707(d) did not impose an empirical limitation on 
the time that the government could expend in preparing its cane for 
court-martial Instead, the ninety-day rule of the old R.C.M 707(d) 
merely limited the length of a person's pretrial arrest or eonfine- 
ment. 

Because practitioners easily could confuse the actual nomen- 
clatures and effects of the Manual's so-called speedy trial rules, 
these provisions perhaps are best understood if considered for what 
they are-xecutive orders. By including the former R.C.M. 707(d) 
ninety-day rule and the  other provisions of R.C M. 707 in t he  
Manual,  the President effectively had imposed three standing 
orders on all  officials responsible for proceming court-martial  
charges on behalf of the government: (1) bring every case to t n a l  
within 120 days; (2) if the accused is in pretrial arrest or confine- 
ment, take immediate steps to prepare for tnal-that is, do not fail 
to comply with UCMJ Article 10; and  (3) If a person has  been 
deprived of liberty for more than ninety days, either proceed to trial 
or emancipate that person immediately. 

Consequently, the two components of the old R.C.M. 707(d) 
were substantial adjunct, to military speedy trial Ian.  The first 
prong of old Rule 707(d! reiterated--and thereby reemphasiEed- 
the "immediate steps" requirement that already appeared in UChIJ 
Article 10. Likewise, the rule's ninety-day time limit was not only a 
speedy trial provision, but a l e w a n d  more importantly--a ninety- 
day release rule. Accordingly, while the primary objective shared by 
the 120-day rule, the Burton ninety-day rule, and the "immediate 
stepd ru le  certainly was to protect an accused's right to a speedy 
trial, the language of the Manual's ninety-day rule actually mam- 
fested a primary objective of protecting a presumptively innocent 
service member's nght to liberty. The former R.C.M. 707(d), there. 
fore, vindicated the preciw physical hberty interests that are a t  the 
heart of the FSTA and the Sixth Amendment's Speedy Tnal Clause. 

B. The Detamee's Right t o  a "Speed~er"Tna1 

In addition to their accustomed views of the speedy trial rules, 
many t n a l  practitioners would agree that  an accused in pretrial 
arredt or confinement should enjoy a nght to a "speedier" trial than 
an  identically situated accused who is awaltmg tnal on his or her 
own recognizance. The Ma~anuoi's former ninety-day rule implicitly 
recognized a detainee's right to B "speedier trial" by codifymg a thir. 
ty-day difference between the 120-day rule and the ninety-day rule. 
Moreover, notwithstanding their decision to eliminate the Manual's 
separate ninety-day release rule, the drafters of Change 6 to the 
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.Wanmi acknowledged that the government should process charges 
against an individual in pretrial arrest or confinement a i t h  greater 
urgency than it does against a similar, but underained. person 67 

Even before t he  President promulgated Change 6 to the  
.Manual, none of the added protections contained in the .Manuoi's 
speedy tnal rules effectively could assure a detained person's right 
to a speedier tnal .  The R C.M 707(d) "immediate steps'' rule, which 
merely reiterated the "immediate steps'' language of Article 10 
faded to provide complete and certain protection because it affixed 
no objective Cntenon to assist B court in determining the meaning 
of "immediate Steps Addamnally, the R C.hl 7071al 120-day rule 
was Ineffective because it prorided no relative benefit based on an 
accused's pretrial  detention s t a tus  Similarly, t he  mnety.day 
"speedy release'' rule of R.C.hI 707(d) could not directly assure a 
speedier t na l  because 11 did not address the temporal urgency with 
which the government proceeded to tnal The Burton rule, on the 
other hand, could accelerate the processing of charges because it 
rewarded a burden-ahifting procedural advantage to an accused 
whom the government already had detained for ninety days68 

By promulgating Change 5 to t he  Manual ,  however. t he  
President eliminated the already sparse speedy t n a l  protectlone 
that a pretrial detainee had at his or her disposal. N o  longer can an 
incarcerated accused invoke the R C.hI. 707(d) "immediate steps" or 
ninety-day rules, instead, the detained service member 18 subject to 
rhe same speedy tnal standards as his or her umncarcerated coun- 
terpart. The advent of this new R.C.M. 707 "umversal" 120-day 
speedy trial rule only recent11 elicited an authontati \e response 
from the judlcmry Remarkably. in United States ii Kossmon,bg the 
Court of Military Appeals answered the President's decision to elim- 
inate the admimstratiue pnority accorded to a pretrial detainee's 
case by eliminating the pretrial detainee's military-judlcd speedy 
t n a l  protections as well Accordingly. in a period of a little over 
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twenty-six months the President and the Court of Military Appeals 
extracted the teeth that they once had added to Article 

Even though the Court of Military Appeals has decided to put 
the Burton ninety-day rule to rest, Congress's silence an the mili- 
tary speedy tnal issue apparently meam that  the '"immediate steps'' 
requirement of UCMJ Article 10 retains it6 vitality91 Nevertheless, 
Article 10, standing alone, never has been a panacea for avoiding 
speedy trial violations in the military. The speedy t n a l  interests 
promoted by Article 10-like the  in t e re s t s  promoted by any  
statute-require objective executive rulemaking and a coherent 
body of case law If those who administer the mihtary justice system 
are t o  remain tractable. Because the R C.M 707(d) "immediate 
steps'' rule encouraged the government to  move awiftly (ur risk a 
dismissal under R.C.M. 707(e)) and the Burton ninety-day rule 
encouraged the government to mow swiftly (or risk having the sub- 
stantial burden of proof on a speedy tna l  motion) a pretnal detainee 
always had a distinct procedural advantage. In other words, rela- 
tive to an  undetained 6ernce member who was pending trial, an 
incarcerated accused stood a better chance of prevailing on a speedy 
trial motion to dismiss a t  any time during the pendency af his or 
her pretnal detention period. Unfortunately, now that  the R.C.M. 
707(d) "immediate steps" rule and the Burton rule have penshed, 
an accused in pretrial incarceration has no regulatory or mihtary- 
judicial advantage over an accused who 1s free awaiting trial .  
Similarly, but far the very slight consideration accorded to incarcer- 
ation under the Barker 0.  Wingo test,92 an  accused m pretrial deten- 
tion has no compulsory judicial advantage over an  accused who 1s 

free awaiting trial-that IS, no court is obliged tu conader pretnal 
detention a8 a talismanic speedy trial faactar.93 

C. The case ofUmted Statesv Kossman 

2. Analyzing the Kossman Decwon-In Kossman, military law 
enforcement officials detained a Manne Corps private in pretrial 
confinement for 110 dayb, 102 of which were attributable to the 

W e e  The Military Justice Act of 1982. S 2521, 97th Cong , Zd Seis  (19821 
Ilarest apparent attempt fa cunnder staturory srmcture a i  apeedy tnsl nghts m the 
mditari, which resulted m no change1 

"407 U S 514 (19721 
~ % e  Id at 633 
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prosecution.y4 Based on the government'a failure to meet It8 burden 
of showing diligence in accordance with L'mted States i Burton.s5 
the tnal judge dismissed certain charges and specifications 86 The 
government appealed to the N a v M a n n e  Corps Court of Military 
Reviewsr and-in an  ironic depa r tu re  from one of i ts  earlier 
attempt8 to overrule Buitonys-~t affirmed.99 The Kossman case 
arrived at  the Court of Military Appeals as the following certified 
question from The Judge Advocate General of the Navy. "Whether 
the Xavy-Marine Corps Court of Military Review correctlr deter- 
mined that the military judge was bound to apply [the Court af 
Military Appeals'l holding m Vmted States v .  Burton in resoking 
appellee's speedy trial motion instead of the President's comprehen- 
sive speedy tna l  scheme contained in RChI 707."100 

Judge Cox, writing for the majonty,101 answered the certified 
question in the negative.102 The court based its decision to discard 
the Burton ninety-day rule, m lieu of the "President's comprehen- 
~ i v e  speedy tnal scheme," on four conclusmns that It derived from 
the evolution of speedy trial law in the military First. the Kossman 
majority noted that. since Burton, the President has changed the 
military mass t r a t e  system 8 0  that. "pending courts-marnal, mili- 
tary magistrates and judges[-not just  commanders-lnow hold 
keys to confinement facilities and bngs . . ."lo3 Second, the court 

"Kossmon 38 11 J at 2 5 9  The ~ a r f i e i  armed r i rh  the m a l  iudm's camouta- 
non of the pretrial delay and x i t h  thhjudge's &termmatian that the &la) d d  not 
mgger the standards set out h i  the Supreme Caurr m Barker \ Wingo 407 U S  514, 
5 3 0 ,  19i21 K~~~~~~ 38 ni J at 269 6ej buVro text aceomDani,ne 33 

3544 c \I R 171, 172 # c  n i A  1972~ 
'6Kmsman. 38 11 J st 259 
*-id The government appealed m accordance u i t h  UChIJ Arnele 62, which 

permifa the United Stater ta appeal B ruling by B court mama1 emporered t o  p a n t  
a purnf~ve dmhsrge  I f  rhar ruling effertnelj termmates the proceedings 

United States L. lveirer. 22 \I J 933, 937 (II hl C 11 R 19861 8calling Burton rule 
anachromstlc' m hEhf of R C I1 i o 7  dr 90-day rule8 

wrr r n l t e d  statei \. caiioivaY, 23 ni J 799 800.01 ,N M c 31 R 1~868 

8dlrectmg rhe Covn of M~hta ry  Appeals t o  r e v ~ e ~  the recard of a ease befare a coun 
of m~htary  re>iew when the judge advocate general of the respective b e n i c e  dispatch- 
es the recard raising specific iisues o f l a r i  

lrlSae Kariman 38 31 J at 266 in Koisrnan. Judge. Crawfard and Gierke con- 
curred r i c h  Judee C o i i  apiman Judges Sullwan and \Viae arofe aeparate dmientmg 
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pointed out that  courts-martial must award sentencing credit far 
time served in pretrial confinement 104 Third, the mqority obselved 
that the court never had found B Burton violation in any case in 
which the government had satisfied R.C.Y. 107,105 In making this 
observation, the court apparently was asserting tha t  the Burton 
rule, as  applied, was effectively redundant to the R.C.RI. 707(d) 
ninety-day rule 106 Finally, Judge Cox declared that the President's 
decision to amend R.C M. 707 in 1991-an amendment rvhich, inter 
alia. eliminated the ninety-day pretrial confinement rule of the for- 
mer R.C.M. 707(d)--ehanged the "landacape" of speedy trial law and 
consti tuted a responsible act  in a n  area in which the  Chief 
Executive had clear authority.107 Evidently, the court concluded 
that Burton no longer accommodated the President's design to sim- 
plify regulatory speedy trial procedures.108 Consequently, Kossmen 
essentially held that executive rulemaking transcended the pratec- 
tions that the Burton ninety-day rule provided to accused awaiting 
trial in pretrial confinement 

2. Why the Kassman Decis~an Is Fnalty-Notwithstanding the 
Court of Military Appeals's apparent desire to streamline mihtary 
speedy tna l  law, all four of the conclusions upon which i t  based its 
Kossmen ruling are misplaced. First, a review of the reasons for 
confinement by a military magistrate or iudge has no effect an the 

IOJKos8man. 38 41 J at 260 B ~ S  United States Y Allen, 17 M J 126, 128 
(C hI A 19841 Ipromdmg day-for.day pmteanwehon ~enIenee credit far time spent m 
pmtnal confinement). M C M  supra note 9. R C  Y 30601(2), (k) (pmvidmg additional 
day-far-day poatcanuiefmn aenfenee credit far m y  pmtian ai rime spent m pretnal 
confinement fhar KBP m vialation af R C hl 3051 

10Xossrnan, 38 41 J at 260 The covrt noted that "the particular period8 af 
time that eatmfied the R Chi. 707 eielumns alm mwearne the Burton prebump- 
tian " I d  
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speed a t  which the  government ult imately proceeds to t n a l  
Although the Manual 's  pretrial  confinement revlei? pronsmns  
undoubtedly protect an accused from unlawful Incarceration. the) 
do nothing to promote a speedy tna l  after an appropriate official 
has renewed and afirmed a commander's decision to place a ser- 
vice member under pretrial restraint loS Indeed, R C 11. 305-cited 
bg the court in Kossmon--ls devoid of any language that confers on 
a military masstrate or military judge the authority to order the 
release of a confined service member based on riolation of that ser- 
vice member's right to a speedy tna l  110 Furthermore, w e n  if the 
rule granted these powers, other temporal restnctmns would render 
the authority meaningless in practice 

Consequently, while the military mass t r a t e  system provides 
an accused with procedural due process safeguards, it does nothing 
to reduce the length of pretrial confinement by assunng a speedier 
trial More Importantly. the bases for holding a ~en- i ce  member in 
pretrial confinement actually make the government complacent. not 
dihgent. Specifically, if a commander has founded his or her deci- 
smn to put  an accused in pretrial confinement on a valid belief that 
the accused may engage in serious criminal misconduct. the govern- 
ment may be reticent to proceed to t n a l  if any risk of acquittal 

~~~ ~~~~~~~~ ~~ ~~~ ~ ~ ~ 

nmCf United Stales r Rexraar, 38 31 J 292. 291.97 8C 31A 19938 holding 
that mditar) maglstrafei m u t  revmv pretrial confinement reaion~ rirhin 45 haurr 
of arrest enforcing County of Riverside,  ZlcLaughlin Ill S Cr 166181991 
Arguably, having a mapmate  reiiev the reamnb for prefnal detention irifhin 48 
home of arm;[ prorides little comfort t o  a prerumpfwel) innocent renice member 
r h o  could naif at leair 118 additional dais in confinemenr before the govern 

the judge flnde that the reaionr far confinement s e r e  not or no I 
Id R C M  3 0 i u h l  

l S ~ r  rd R C bl 3 0 i j  ,referral of charges tngger8 m h t a n  judge's 
R C Y 602 lreferral muat D C C Y ~  at t o  rewew the madons for confinemem 

ral court-martial  and three day. before bpecial court  mar I , 
Ci 15 Aav 1991,, m a l  muit cornmenee r i fh in  120 dayr of ~ m p a s l -  

finemem wrhm 1 8  haws  of arrest) Taken together, these rule6 pronde the govern- 
ment u l t h  canslderable l e e w q  ~n pmeeedini t o  trial The only time a maglairate 
need8 to  rewen the confinement order LI uithin f u ~  da)a of incareeration In add>- 
tian the mdita" judp'e reiierv, which obtains on11 after referral, ma, occur a8 late 
as d a y  116 or 117 of ~ncarcera t ion ,  depending on the r)pe o f  cour t -mar t i a l  
Accordmgly, notwithrfanding the protections af the m h t a n  niaglstrafe xistem, the 
accused m prernal confinement mar s e n e  between 113 and 115 d a y  in a ventable 
iudmal-rei iew blackour penad 

~~~~~~t 38 Y J at 298 :manstrate reileir reaJon3 for 
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exists. Paradoxically, a6 the likelihood Of a court‘s acquitting a dan- 
gerous accused increases, the government’s incentive to expedite the 
case-and the accused‘s releasearguably decreases. 

Kossmon alao incorrectly relied on the effect that  sentencing 
credit has on an accused’s right to a speedy trial. Actually, the con- 
cept of sentencing credit is an afiont to speedy trial law Both the 
military and the civilian criminal justice Systems emphasize that 
pretnal incarceration is not punitive.’12 A sentence to posttrial con- 
finement, on the other hand, 16 definitively punitive. Accordingly, 
the concept of giving a convicted  SEW^ member sentencing credit 
for pretnal confinement either must violate the pnnciple that a sen- 
tence shall be punitive or must violate the pnnciple that pretrial 
confinement shall not be punitive.1’3 Finally, the drafters of R.C.hZ. 

LL‘Sse UCMJ art 13 (1988) (IN0 penan, x hile being held for tnal .  may be sub- 
leefed t o  punishment UT penalty other than arrest or confinement upon the charges 
pending agamst him, nor shall the arrest  or confinement upon 

urnstances reqwred ta mure hla presence 
84, 58 rC M A  19561 $“confinement itself 

e restramt Irises 10 a lewl at which n 131 m 
he mneeeacary resfnctianb Icansfitutel pun 

~nSre Unlted States Y Salerno, 481 0 S 759 (19661 Salirno erpores a number 
of paradoxes between the concepti that svppart the need for pretrial confinement 
and the nght t o  a speedy trial The Solerno Court held that prefnal defenhon under 
the Bail Reform Art of 1984. 18 U S  C S 3141 119881. 1s not punitive The Court 
pointed out that Congress merely intended to use pretnsl detention as a meand for 
sttaming the “leglnmare regylato~?. goal’ a i  “preventing danger to the commumty” 
Salmno. 461 U S  sf 746-41 If the Court’s ~easaning 1s correct, Canpehs ma) ab *,ell 
pais a aiatute rhat allows law enforcement af f i e~a l~  ID lack YP d l  allegedly dangerous 
mdmduda  based on admmetratwe pmceedmga, rather than criminal fnals Just ab 
the mdlfary aften finds that admmmrtratwely aepsrating a problem service member 
LQ e m e r  than proseeuling him or her ~n hopes o f  abtammng a punitive discharge, 
many eammunities would reliame a streamlined process ~n vhich the government 
administratively separates problem people from the rest of society 

The S o l ~ i n o  Court also noted tha t  the Speed) Trial Act, 16 C S C 5 3 1 6 1  
119581, placed itrlngent n m e  h m ~ f a t m n ~  on the dvratmn of prefnal ianflnement In 
addltmn, rhe Court implled that, ar some point the duration of pretnal caniinement 
mlghr become “ e x ~ e s ~ w e i y  prolonged, and therefore pynitwe ” Soisma. 4 8 1  U S  at 
7 4 1  n 4 The lustmi however, declined t o  intimate what facrore a c m r t  ahauld 
examme t o  defermme whether p ~ e t n a l  detenrian IS tantamount to punishment 
Moreover, the Court g a w  no clue as to the remedy for punitive premal defenaon 
Presvmably, the u>cfim of pretrial punishment deaemss the same remedy-namely 
dmmssal-as the n c t m  of B speedy trial vmletm Certainly the npht to a speedy 
fnal must .parantee to B preaumpnuely lnnocent defendant that the government 
w l l  process hls or her case m t h  suifiemt dhgenee to  ensure that the ~pportumt) to  
vmdxcale ~ Y I B  before the gorernment proceeds with a punishment 

lhng argument m Soierno appears ~n Jvitlee MlarshalPr dia- 
f b  the Eollonng rhetoneal qneet im If the idea of admmmfra- 

and a dangerous individual 18 held pending f n d  but later 
acqufted. “Imla) the Gavernment continue to hold the defendant m detention based 
upon ~ t s  Showing rhat he [or ahel 18 dangerous?” Id at  763 IMarshsll. Ereman, JJ , 
dmentmg) Justice Mmhall’a example epitamneh the abeurdiiy m formulating a 
dichafam) be t reen  punifire and “onpumt~ve  confinement Mare impartsntly, 
Saiirno, m general. demanstrarei rhy courts ahodd not ereate legal fictions a% para- 



108 MILITARY LAW REVIEW IVol. 147 

305 never intended sentencing credit as a means of enforcmg the 
speedy trial rules. Sentencing credit merely deters military ofliaals 
from violating the rules govermng the propnety of-as opposed to 
the length of-pretrial confinement.114 

Kossmon's m t m a t m n  tha t  the Burton ninety-day rule R B S  
redundant is equally unconvincing. First, in two passages in the 
Kossrnon opinion, t he  majority emphasizes tha t  the Court  of 
Military Appeals created the Burton mnetS-day rule to enforce the 
speedy tnal proviaons of UCMJ Article 10 118 The court, however. 
effectively concedes that Article 10 does not require the President to 
promulgate a speedy trial rule to implement the "immediate steps'' 
rule.116 Instead, Kossrnon paints out that  R C Y. 707 IS a discre- 
tionary exercise of the po*.ers to prescribe pretrial. tnal .  and post- 
trial procedures ivhich Congress delegated to the President under 
UChIJ Article 36(a).11; Accardmgly, while R.C hl 7 0 i  may delineate 
a "comprehensive speedy trial scheme."l18 it 18 not required as an 
Article 10 enforcement mechanism. Therefore, even if the court's 
interpretation of the present R.C.hl. 7 0 i  was. correct it only would 
warrant the military judiciary's exercising considerably more defer- 
ence in employng the Burton standard; I t  certainly uould not justif) 
the court's drastic action in abandoning the Burton rule altogether. 

Fmally. the Kossrnan court's explanation that the Buiton rule 
was merely a crude judicial measure. meant to fill an ephemeral 
procedural deficiency that the President now has responsibly COT- 
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rected, 1s u n p e r s u a s ~ e .  Actually, the President's decision to elimi- 
nate the ninety-day release rule and the "immediate steps" rule of 
the former R.C.M 707(d), made the Burton mnety-day rule even 
more important to the enforcement of B pretrial detamee's nght to B 

speedy tna l .  Significantly, the Court of Military Appeals empha- 
sned that i t  created the Burton rule to enforce Article 10--a Statute 
that irrefutably confers additional speedy trial protection8 only on 
service members in pretrial restramt.ll9 Nevertheless, Kossman 
declares that t na l  courts are bound by the "President's camprehen- 
w e  speedy tna l  scheme," instead of Burton, in resolving subconsti- 
tutional speedy tna l  motmnS.120 This is a remarkably curious result 
because, while the Burton rule guaranteed augmented speedy tna l  
protections to pretrial detainees, nothing in the "President's com- 
prehensive speedy t n a l  scheme" mandates tha t  the prosecution 
expedite the cases af incarcerated S B I I Y I C ~  members 121 Accordingly, 
had the court decided to scrap the Burton rule when R.C.M. 707(d) 
protected pretrial detainees with an  "immediate steps" rule and a 
mnety-day release rule, ita actions may have been more under- 
standable. I ts  decision to dispense with the rule now, however, is 
pe*plCiUlg. 

Before taking its bold step Ln Kossman, the Court of Military 
Appeals should have scrutinized the purported comprehensiveness 
of the military's present regulatory speedy trial scheme. If it had 

I.SSee UCMJ art 10 (1968) IWl~en any person subject t o  fhla chapter ispiaced 
tn arrest or canfinemini p m r  to tm1, lmmedlare steps shall be taken I) rempha- 
JIB added) Unless the government holds the aeeveed m some form of pretrial 
reatramt, he  or she en lo)^ n o  prorecrmn under Artlele 10 Cf Umted States Y Selson 
5 hl J 189 ( C  41 A 19781 lcanfinrmeni of some duration i s  necess8ry fa trigger 
.Art& 101, United States Y Rachels, 6 M d 232 (C M A  1979) iretentian of aemm 
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done so,  the court vould have found that the current i e m m  of 
R.C.M 707 fails to fulfill it8 drafters' intent For instance the 
drafters of the Manual assert that they based R.C.M. 707 an the 
FSTAlZ2 and  t h e  ABA S t a n d a r d s  fo r  Criminal Jus t i ce  IABA 
Standards) 123 Unlike the FSTA and the M A  Standards, hoaever, 
R.C.hl. 707 does not mandate B shorter speedy trial period for per- 
s o n ~  held m pretrial confinement than for those at liberty pending 
trial 124 Accordin&-, ~n the absence of the Burton mnety-day rule. 
pretnal detainees in the military no longer enjoy the right to a 
'"speedier" tnal--a right that the Sixth Amendment, UCYJ Article 
10, the FSTA. and the ABA Standards reeogmze. but that the pre- 
sent R.C Y 707 does not 

D Cone lumn  
The new speeds tna l  provision that appears m Change 5 to the 

Manual manifests indifference to a se11.m member in pretrial eon- 
finement. In additmn, with the demise of the Burton rule, a service 
member in pretrial arrest or confinement has virtually no assur- 
ances that his or her tnal  will commence m y  earlier than a smnlar- 
Iy situated undetamed accused.126 Consequently the speed> trial 
mechanisms that the military justice system now has in place effec- 
tively deprive service members m pretrial detention a i  the tradition- 
al  methods for enforcmg the speedy t n a l  rights t ha t  the Sixth 
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Amendment and Article 10 were meant to guarantee Accordingly, 
practitioners, judges, and convening authorities must employ other 
features of the military juatice system to vindicate these important 
rights. An accused service member in pretnal detention, therefore, 
now has only negligible means to assure that the government is pro- 
cessing his or her charges faster than an identically si tuated 
accused r h o  is enjoy~ng pretrial freedom. 

First, the service member may move to dismiss based on the 
government's failure to satisfy L'CMJ Article lo's "Immediate steps'' 
mandate. Specifically, an accused in pretnal confinement still can 
accrue the extreme remedy of dismmal if he or she demonstrates 
tha t  the government purposefully, oppressively, or arbitrarily 
delayed tria1.126 Kossman, however, indicates that courts should use 
the "reasonable diligence" standard expressed in United States v. 
Tibbs127 to resolve Article 10 speedy trial motions.128 The Kossman 
court also saw "nothing i n h t i c l e  10 that suggests that  speedytnal 
motions could not succeed where a penod under 90+r l Z 0 4 a y s  is 
rwolved.''12y Nevertheless. to the extent Judge Cox believes that 
the Barton rule "vrtually assured that no accused could ever pre- 
vail on an Article 10 motion If the pretrial confinement chargeable 
to the Government was less than 90 days,"l3o a court's obligation to 
apply the President's comprehensive speedy tnal scheme contained 
in R.C.M. 707'.131 just as certainly m s u m  that no accused ever will 
prevail on an Article 10 motion if the pretrial confinement charge- 
able to the government is less than 120 days. Indeed, the govern- 
ment's 102-day delay ID Private Kossman's case enshnnes this pos- 
tulate Accordingly, after Kossman, a service member ~n pretrial 
confinement is no more likely to prevail on a speedy trial motion 
based an Article 10 than If he or she were free and asserting the 
same motion based on R.C.M. 707. 

In addition to an Article 10 motion, an incarcerated accused 
may assert a straight Sixth Amendment speedy tnal claim based on 
Barker o. W~ngo.'3~ The Barker test, however, considers pretrial 
detention as just one of many prejudicial factors that  a court must 

- W e e  Umted States Y Paneh. 36 C k1 R 209 11968, 
1.35  C 11 R 322 (C b1 A 1966) 
LWea Kossman. 38 M J at 262 lciimg nbbs, 35 C 31 R at 3243 lltovch stone 

for measurement ofcomplmnceulth NCMJ IS not cnn~tanf moiion.bur reason- 
able diligence ~n bnnpng the charges to tn.3111 The Cavrt of Mhtary Appeals first 
announEedtheressanable diligence standard mPansh ,  36 C M R  at 214 

~"Koramon, 38 hl J at 261 
133Id 
W d  at  256 
l"407 U S E14 (19721 
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balance.'33 Barher,  therefore. fads to compel a court to give a 
detainee greater speedy tnal protection than a similarly sttuated. 
undetamed accused. hlorewer, even if the court finds that the gor- 
ernment failed to take immediate steps under Article 10, the Barker 
test wnll tolerate a denial of B speedy tnal motion If the three other 
balancing factors weigh against dismissal 134 Consequently. a Sixth 
Amendment speedy tnal motion offera no certain. additional relief 
to a accused merely because he or she is incarcerated while awna~t- 
mg trial. 

In the \Take of Kossmon, therefore. the military justice system 
h a s  no d i s tmc t ,  objecnve mechanism for enforcing the  Sixth 
Amendment right to a speedy tna l  and the important "immediate 
steps" mandate of UCMJ Article 10.135 ?levertheless, the interests 
that  the Article 10 and the Sixth Amendment rights to speedy tnal 
seek to protect demand that the government process the eases of 
presumptively innocent miiitar3- detainees with mme degree of p n -  
ority. Until Kossmon. the Burton ninety-day rule served as the ke3- 
stone for protecting these rights. Xloreover, because an incarcerated 
accused rarely can be expected to obtain the empirical evidence n e e  
essary to prove that the government failed to g v e  his or her case 
priority over other cases. the Burton presumption-shifting rule was 
not only appropriate, but also indispensable. Now. however. military 
practitioners must look elsewhere for methods to vindicate the 
speed3 tna l  rights of L B ~ I C B  members whom the government has 
incarcerated pending t n a l  Three such methods may derive from 
reneu,ed attention to UCMJ Article 33, application of the FSTA to 
courts-martial, and revision of R C RI. 707 

BorPri.  407 L S at 526 'in es?es%lng Sixth Amendment speeds tr ial  
i i m e s ,  courts must balance the length af the delay the reaiani foi the delai, the 
merrmn o i the  neht. and rhe mewdm to  the defendant, For ~nsmnce even If the . . . ~ .  . . . .  . . .  

. .  . .  

f eonvenmp aurhonr) muit tonduct a new poi  
n the irafi ludee advocate recommended that rhe canremne aut 
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V, Renewing the Military Justice System's Attentiveness to Arnele 33 

One set of "immediate stepd' that  historically has received ht- 
tle attention eompnse the requirements expressed in UCMJ Article 
33, which states the folloumg. 

When a person is held for tnal  by general court-martial 
the commanding officer shall, within eight days after the 
accused is ordered into arrest or confinement, If praetiea- 
ble, forward the charges, together with the investigation 
and allied papers, to  the officer exercising general court- 
martial jurisdiction. If that  is not practicable, he shall 
report in writing to that officer the reasons for delay. 

The principal purpose of this statute 1s "to insure an expeditious 
processing of charges and specifications in general court-martial tri- 
als."'36 Article 33 effectively requires the government either: (11 to 
prefer chargea. prepare the charge sheet and allied papers, produce 
a report af mvestigation, and forward these documents to the gener- 
al court-martial convening authority137 within eight days after msu- 
ing an order putting the accused into arrest or confinement;l38 or 
(2) to report in writing to the general court-martial convening 
authority the reason6 why preferring, investigating, and forwarding 
the charges within those eight days is irnpracticable.139 

Article 33 applies only to cases in which the government 1s 

holding an accused for trial by general court-martial. When a ser- 
vice member is in pretnal arrest or confinement, however, and the 
pendency of a general court-martial is manifesGas in the c a ~ e  of 
an accused facing serious charges such as murder, rape, or rob- 
bery-Article 33 clearly requires the government to take certain 

186s REP So 436 ,  31ar Cang , 2d S ~ J J  17 118503, ' e p r i n l r d  ~n 1950 
U S  C C X U 2240 The Court of Military Appeals also has found that Mi& 3 3  IS 
mexmesbly related fa a be-ce member'e rlght t o  counsel-bared on m f m 8  01 fun- 
damental la~rneis+uen far short permds of pretnd eonflnement See Umted Stater 
Y Jackson, 5 hf J 223. 226 iC M A 19781 

retary m d  commanding aficer m rh; cham olio<rnand from the Presldenf dawn to  
commanding general aff~ceri af two-star rank Belm that level, the Prmdant and 
~ervice secretaries msy desmnate addmonal commandme officer billets BQ eene~al 
caun-rnarfd convemn~ au&rmes See &a hlCh.1, supra nom 9, R C h.1 664lbi(li 
(definmg who may convene general courts-mamall 

~-5~seganernlli MCM, supra note 9, R C  JI 306tdl lpreicnbing conditions nee- 
easary for a commander to order a service member into pretnal confinement). id 
R C 11 304,~) (prescribmg conditions "eceipary far B commander t o  order a serrice 
member info pretnal resiramt, including arredfl 

W e e  S REP So 486, 8l.l Cong , 2d Sea3 17 (19501, regprinted &n 1960 U S  
Code Cang Serv 2240 ?the reqvirernenf that the report be ~n wnfmg ail1 help 
insure camoliance with rhis article"1 
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"immediate steps Consequently, under certain mrcumgtancea, the 
interplay between rlrtxle 33 and the "immediate steps" requirement 
of Article 10 conceivably could warrant a dismissal bared on a 
speedy t n a l  nolation before the expiration of the 120 days pre- 
scribed by R C hl 707(al 

The "immediate steps" mandate does not require the govern- 
ment to move continuously toward court-martial. The military 
courts, however, will require a tnal  counsel to exercise reasonable 
diligence in bringmg charges to t na l  140 Furthermore, absent l a a -  
fully excludable delays, a court-martial must apply speeds tnal  
rules strietly.141 Because the  Manual's  120-day rule 1s fairly 
mechanical, a court-martial can apply i t  with relative objectiwty 
Applying the "immediate steps'' rule of UCMJ Article 10,  on the 
other hand .  usually requires a more subjective evaluation of 
whether or not the gorernment has proceeded to trial a i t h  reason- 
able diligence.142 A finding that the government has failed to exer- 
cise reasonable diligence, however, may depend on a variety of fae- 
tors, any of r h i c h  may be 50 outrageous that i t  could tngger a 
speedy tnal violation. The pertinent ISSUB. therefore, 1s whether the 
government's failure t o  take the steps required by Article 33 ever 
could be sufficient to demonstrate a lack of reasonable diligence 
analogous to B nolation of the "immediate steps" mandate afArticle 
10, thereby warranting the dismissal of charges against an accused. 

A ArtLcle 33 Case Law 
The governmenvs failure to satisfy the requirements of Acricle 

33 should be a cognizable reason for nndicatmg a government viola- 
tion of an Individual's speed, trial protections in the same manner 
as a court must remedy violations of UChlJ Article 10, R.C.M 707. 
and the Sixth imendment-namel>-, moving for dismissal O n l ~  a 
handful of cases. however have addressed the meaning and mgmfi- 
esnce ofArtlcle 33. 

In United Stores & H ~ u n s h e l l , ' ~ ~  the accused asserted that the 
government violated his rights to a speedy t n a l  under the Sixth 
Amendment by holding him in pretnal confinement for over eleven 
months.144 Although rhe Court  of hli l i tarj  Appeals ultimately 

-*&e United State6 \. Pariah 38 C 31 R 205 214 C hl A 1566 
'6.21 C I! R 129 C 21 A 19561 
**Id at  132 
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declined to resolve the speedy trial  issue purely on Article 3 3  
grounds, it stressed tha t  Article 3 3  was integral to  Congress's 
scheme of "emphasi[zingl the importance" of according speedy trial 
r igh ts  t o  service members awaiting ~ o u r t s - m a r t i a l . ~ ~ ~  The 
Hounshell court concluded that "speedy trial is a substantial nght," 
and that B tnal  judge can redresa a denial of that  right by dismiss- 
ing charges against the accused.146 

In Umted States o. Callahan,l47 the government held the 
appellant in pretrial confinement for almost a month before prefer- 
ring charges against him, and for over an additional month before 
the general court-martial convening authority referred the charges 
to a court-martial.'4~ Unlike its decision in Hounshell, the Coun of 
Military Appeals not only acknowledged that the government had 
violated Article 33, but also considered the remedy required. The 
Callehan court noted that neither Article 33 itself nor any other 
provision in the UCMJ prescribed dismissal of charges as the reme- 
dy for vmlating Article 33. Instead, the court stated that lt would 
examine '"reasons'for the delay" to determine the effect afthe viola- 
tian.14g Accordingly, finding that the government had proceeded 
wnh reasonable dispatch, and noting that the defense never specifi- 
cally objected to the prosecution's failure to transmit an "eight-day 
letter,"l5o the coun denied Callahan's motion to dismiss. 

Scarcely SIX months had passed until Article 33 again became 
the focus of a speedy trial  issue before the Court of Military 
Appeals. In WnLted States U. Brown,ljl the accused wa6 confined for 
LWO months before the convening authority received the charges and 
referred them to a court-martial. At a general court-martial con- 
vened 108 days after the government put the accused in pretrial 
confinement, Brown's defense counsel asserted that the govern- 
ment's delays violated UCMJArtieles 10 and 33, deprived Brown of 
"a substantial nght," and required dimnissal of the c h a r g e ~ . l 5 ~  The 
trial counsel responded by conceding that he could not explain the 

" .  . .  
miaaing the appellant's speedy mal claim. the defense clearly failed to  assert B corn- 
plete nnt of e m r  Unless the mdlndual challengee both B i i o l~won  of the eight-day 
forwardine reovirement and a violalien of the "'emhr-day letter" re~uiremenr the 
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reasons for the substantial  delay Accordingly, the law officer 
acknowledged that the accused proffered suffiment evldence to r a m  
a cognizable speedy tnal issue and stated for the record, "The law- 
officer wishes to state that ,  of COUI-BB. he 1s in full agreement with 
the principles referenced in the Federal Constitution, and in the 
Uniform Code of Military Justice. pertammng to providing a prompt 
tnal "lS3 As comforting as this language may have been to the 
accused the law officer nevertheless placed an Broan the burden of 
proving t h a t  t he  delay materially prejudiced hm subs t an t i a l  
rights le4 

The Court of Military Appeals aptly pointed out that the law 
officer "demonstrated his misconception of the effects of Articles 10 
and  33."'66 Amplifying on i t s  language from Hounshel l .  t ha t  
Congress implemented UCRlJArtlcles 10 and 33 as components of a 
statutory scheme to assure speedy trials m the military, the Court 
of Military Appeals asserted the following. 

From these provmons,[~~61 read in the light of the intent 
of Congress a8 ascertained from the v i e w  of the framers 
of the Code, set  out in our opinion in United States r. 
Hounshell . it is clear that wheneier it affirrnatweI> 
appears that  officials of the military semces  have not 
complied with the requirements ofArtides 10 and 33, 
and the accused challenges this delict by appropriate 
motion, then, the prosecution I S  required to show the full 
cmumstanees of the delg..1j7 

Pioting that dismissal of charges was not an automatic remedy 
when afficmls fail to comply with them statutes, the B r o i ~ n  court 
went on to imply that dismisaal nonetheless would be appropriate if 
the government could not prove satisfactorily that it proceeded with 
"reasonable dispatch."lj6 In Brown's case. however, t he  court 
declined to rule on the merits of the Article 33 issue. Instead, it 
remanded the case for additional proceedings. concluding that the 
law officer's improperly shifting the burden of proof from the gov- 
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ernment to the accused effectively prevented that officer from car- 
redly resolving Brown's speedy trial motian.'jg 

Five years after Broun, Private Floyd McKenzie's assertion 
that.  by failing to comply with Article 33, the government denied 
him military due process, elicited the Court of Military Appeals's 
first formal admonition to the military justice community on the 
gravity of Article 33. In Umted States D MeKenrte,16o the govern. 
ment not only failed to forward charges to the general court-martial 
convening authority until the accused already had served seventy- 
nine days in pretrial confinement, but also failed to report the rea- 
sons for the delay to that officer in nriting.161 While the court ulti- 
mately found neither prejudice to the substantial  ngh t s  of the 
accused, nor a denial of due process, Judge Ferguson, speaking far 
the court. effectively cautioned all military practitioners against 
ignoring the edicts a fk t i c l e  33. 

[Wle emphasize the duty and reaponaibility of every off,. 
cer to comply with the mandates of the Uniform Code. In 
the past, we fear, Article 33 has been observed more often 
in breach than m following its clear terms. In order to 
avoid future controversies in this area, we Suggest that  
the attention of all  concerned with the  processing of 
court-martial matters be forcibly drawn to Its unambigu- 
ous command.162 

Although Judge Ferguson'a comments in MeKenrie certainly 
put judge advocates on notice of the unequivocal terms o fk t i c l e  33, 
the United States Court of Appeals for the Eighth Circuit (Eighth 
Circuit) apparently found flexibility in the statute's language. In 
Burns u. Harns,'63 the Eighth Circuit considered the habeas corpus 
petition of a convicted service member Burns asserted that the gov- 
ernment violated UCMJ Article 33 by failing to take steps to try 
him on murder charges until he had been in pretrial confinement 

XWd et io 
'a034 C M R 141 rC M A  19641 
'"Id sf 142 
8 2 M  sf 144 dudje Fereuson did not fashion this admanrtian m a iudieial VBC- 

u r n  The military ha: had i long-standing precedent t o  mandate I &  Inflenble 
adherence to the language of congeihionsl statures In United States Y Clay, 1 
C bl R 74, 77-78 IC Y A 19511 rhe court nored the fallowme 

Generalis ipeakmg. due pm~esr  means a COUI%I of legal proceedings 
according ro those _lei and pnnciplel which have been ertabliehed m 
OUT ~ y i t e m  ofimsprudence for the enforcement and p m t e ~ f m  of pn- 
r a t e  nghta Far our pu'poaei, and ~n keeping with the pnneiplea of mlh. 
fanjudt i~e  developed mer the years w e  do nor botfam those rlghts u d  
pndeges  on rha Canstltutmn we babe them on the laws enacted by 

-89340 FZd 383 18th Cir 1565, (per curismi 
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for fourteen days The court implmtly conceded that a techmeal n o -  
lation of Article 33'5 eight-day rule had occurred. Nevertheless 11 
evidently uas  impressed by Article 33's adaptability to ' the overrid- 
ing considerations of military life." the relativel, short duration in 
forwarding charges. and the government's ultimate success m com- 
pleting Burns's court-martial within three month's of his arrest 164 

Accordingly, the court essentially held that. as long a8 the govern- 
ment eventually concludes its trial against an accused in an other- 
wise speedy manner-that is ,  without purposeful or oppressive 
delay-compliance with other UCIIJ speedy t n a l  provmona can 
vitiate an Article 33 wolatmn The Eighth Circuit. therefore. appar- 
ently found Article 33 to be tolerant of minor transgresaiond and 
quite forgiving to the government, notwithstanding the McKenrir 
court's language t o  the contrary.165 

Although Judge Ferguson adhered t o  the principles that he 
had delineated in McKenrw, his brethren evidently were comfort- 
able with the elmtic approach to alleged Article 33 wolatmm that 
the Eighth Circuit had taken m Burns In L'nited States L Ttbbs,166 
Chief Judge Quinn and Judge &Iday-bath af whom concurred in 
,MeKenrLelS:-blatantly ignored Judge Fergusan'r admonition In 
Tibbs,  the accused alleged that the government failed t o  comply 
wlth Article 33 b: holding him in pretrial confinement for Over one 
month before forirarding the charges to the general court.marnal 
convemng authority and by failing to repart in wntmg the reasons 
for this delay 161 Chief Judge Quinn's explanation of the facta in 
n b b s  revealed tha t  the government unmistakably violated the 
unambiguous terms of Article 33. Moreover. the trial counsel and 
the law officer presiding at Tibbs's court-martial acknowledged on 
the record tha t  a techmcal v i o l a t m  af Article 33 actuall) had 
occurred Remarkably, houever, the Court of hli lmry Appeals deter- 
mined that,  because "satisfactory reasons for the delay appearIedl 
in the record of trial , , [tlhere Iwasl. therefore. no mdicanon of a 
violation of the requirements of Article 33 

Predxtably and correctly, Judge Ferguson strenuously dissent- 
ed to the mnjanty's holding-a holding that essentially held that 
~- ~~~ ~~ ~~ ~~~ 

See Id a t  387 

Sei l ieKrnii i  34 C 21 R at 144 
id  8,921 ~~ ~ ~~ 

lieid The Sary\Iarme Carpi Court of M~lifarr Review later confused the 
holding ~n n b b s  even more Carefvlli read. the ulornare finding ~n nbbs  >%as that no 
m~lafmr, ofhrtiele 33 had occurred Sei id In United State8 Y Wager ID 11 J 646 
5E4 < S  \I C \ I  R 1980, houeier the court ~ncorrecrly cited Dbbs for the propo~itmn 
that noncompliance with Ithe Article 331 procedural mandate does not. af i r i i l f  
requve an) c o n e c t n e  act lo" '  
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the statnte's "unambiguous command" for an "eight-day letter" was 
merely precatory. Judge Ferguson asserted that the court's "ratio- 
nale betray[edl an impatience with the commands laid down [in 
UCMJ Article 331 by Congress and implicitly suggest[edl that no 
remedy was intended for their enforcement . . Y 7 0  After he reiter- 
ated the importance of UCYJ's speedy tnal provisions m general,"' 
Judge Ferguson asserted that Article 33 was the "positive com- 
m a n d  of Congress and, as such, compliance with its requirements 
was not a matter of degree.172 Moreover, he reiterated the persis- 
tent indifference with which military offimals violated the statute's 
manifest scriptures. The dissenting opinion then concluded by 
demanding that the armed farces comply with the law as passed by 
Congress, and by declaring the following: 

If we do not insist upon B consistent approach to this 
recurnng problem of unexplained delay, then the Articles 
will became a dead letter and accused persons-denied 
the opportunity for hail-will continue to go x.ithout 
relief until such time as their commanders find I t  conve- 
nient to  try them. I submit that  Congress intended no 
such situation to exid under the Code, and I cannot he a 
par ty  to allowing it once more to rear i ts  medusan 
head.113 

In 1969, the Court of Mihtary Appeals rendered two opinions 
that addressed Article 33 issues UnLted States v Haweal74 and 
United States u. Mladjen 175 Neither of these case6 elucidated the 
court's expectations of military justice officials responsible for cam- 
plying with Article 33. Nevertheless, bath of them offered factual 
scenarios that provided the courts some latitude in interpreting the 
statute 

Haues,  for example, examined whether an accused's actions 
could he tantamount to a waiver of his or her statutory speedy tnal 
rights under Article 33. In Hawes, the accused was m pretnal eon- 
finement for over two months, awaiting trial for an unauthorized 
absence. During this period, the government lost or misplaced the 
case file, delaying Hawes's case for thirty-five days The court 

--4d at 333 
C M R 116 !C M A  1969) 

-'"I C >l R 159 (C bl A 1969) 
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acknowledged that "losing a ease file 1s especially intolerable if It 
may result in unnecessary pretrial confinement of the accused."176 
It noted. however, that H a w s  never really contemplated a defense 
to  the charge against him Furthermore, the court pointed out that 
Haw-ea implicitly had countenanced the delay-not only to afford his 
defense counsel time to negotiate a favorable plea agreement. but 
also to postpone his trial until after his unit deployed to Vietnam 17: 
Concluding that the government's failure to comply with Article 33 
did not prejudice the accused. the court determined that dismmal 
was not required.176 

Because the Hau,es court acknowledged that the government 
technically violated Article 33. the absence of a dissenting opmmon 
by Judge  Ferguson is surprising. One explanation for Judge  
Ferguson's silence in H m e s  may be that he believed that Haaes 
should be estopped from seeking relief for an Article 33 violation 
that apparently inured to his awn benefit. 

In Mlodjen, the court considered Article 33'5 ~ m p l i e ~ t  demand 
on a commander t o  portend the ultimate disposition of a s e n i c e  
member's case. Article 33 applies only to ''a person held for tnal  by 
general court-martial" whose case file the general court-martial con- 
vening authority has yet to ieceive.lis Accordingly, to determine if 
the statute's eight-day rules apply to a particular military detainee. 
a commander faces the dilemma of predicting to Bhich level of 
court-martial the senior convening authorities in the chain of com- 
mand ultimately xi11 refer that person's case 

Yilitarj authorities apprehended Mladjen when he was absent 
without authority, and discovered that he was carrying B false Iden- 
tification card and B concealed reapon.180 Surpnsmgly. Mladjen 
immediately attempted escape, not surprisingly, Mladjen's comman- 
der immediately put Mladjen in pretrial confinement upon his 
recapture la1 Apparently anticipating a quick disposition to the 
case. t he  special court-martial  convening authority promptly 
referred the charges against 3lladjen to a special court-martial 
Before tnal,  however, Investigators uncovered evidence to support 
additional charges against  t he  accused 182 These allegations 
prompted the special court-martial convening authority to initiate a 

~ ~~ ~ ~~~ ~ ~ ~~~~ 

Haurr.  40 C \I R st 177 

KCMJ art 33 1986 
tad States I hlkdjen 41 C 11 R 159. 160 C A 1  A 19698 

The additional charge; a ~ a i n i r  MI8djen included larceni and 
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formal pretrial 1nvestigatmn,183 which later persuaded him to com- 
bine all of the charges and forward them to the general court-mar- 
tial convening authority for disposition. Significantly, less t han  
eight days after the investigating officer recommended that Mladpn 
actually was deserving of a general court-martial, the special court- 
martial convening authority adopted tha t  recommendation and 
transmitted i t  to the general court-martial convening authority.184 

The delays attendant to the additional investigation, rerefer- 
ral, and trial preparation forced Mladjen to remain m pretrial eon- 
finement for almost six manths.185 Xotwithstandmg these delays, 
had the Article 33 "clock" started when an  officer havmg the power 
to dispose of the charges received an investigating officer's recom- 
mendation to refer the charges by general court-martial, then the 
government complied with Article 33.183 On the other hand, had the 
time commenced substantially earher-such as on Mladjen's first 
day of pretrial confinement, or on the day the special court-martial 
convening authority learned of the additional allegations-then a 
technical violation of Article 33 occurred. The MIadjen court reject. 
ed the latter interpretation, holding that,  because the case initially 
had been referred to a special court-martial, Article 33 did not apply 
to the first bet of charges.18' 

Emerging from his silence in Houes ,  Judge Ferguson eon- 
curred only in the result in Mladjen. In his eoncurnng opmmon, he 
acknowledged the difficulties in resolvmg speedy trial issues that 
arise from Article 33. Xevertheless, Judge Fergusan again lashed 
a u t  a t  t h e  mi l i t a ry  legal community,  s t a t ing  t h a t ,  "in mas t  
instances, the issue is avoidable through the simple expedient of 
proper adherence by the Government to the specific provisions of 
Articles 10 and 33,"lSS Moreover, he manifested his cynicism that 
the special court-martial convening authority only realized that a 
general court-martial wan possible after r e e e ~ i n g  an Article 32 
Investigating officer's report. Convinced that military officials could 
not senausly entertain a mere special court-martial in the wake of 
t he  additional allegations against  Mladjen, Judge  Ferguson 
declared that the government's actions demonstrated an  "utter lack 

9Wee UCMJ art 32 119881 lreqwnng a pretrial inveitigatian a i  charges pnor 
t o  them referral t o  a general c o u r t - m ~ m a I ~  

~'Mlodjirn, 41 C JI R at 162 
"Id at 160-61 

-*%%e id at 162 (noting that the spec~al ~ m r f - m a i f ~ d  c m ~ e n m g  authanti 
complied wlh M l c l e  33 by fanrardlng the report of mvesnganan xithin eight days 
aRer deferrnmmng that the charges required t na l  by general c o ~ ~ [ - m a l t m I ~  

Is'Id 
aWd at 1 6 2 - 6 3 ,  Ferguion. J , concurring m the result) 
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of regard for the spmt  of the law and the intent of Congress when it 
considered [Article 33'81 enactment ' l lay 

After .Mladje,>, the courts that heard complaints founded on 
Article 33 evidently were content to relegate then analyses to the 
footnotes of their opinions. In Vmted States c .\Plson,'9o for exam- 
ple, the Court of Military Appeals ea& disposed of a speedy trial 
claim by basing its ruling entirelr on Article 10 Nevertheless. for no 
apparent reason, the court punctuated Its speeds trial discussion 
with a footnote that acknowledged the relevance of Article 33 a8 a 
procedural mandate 181 

Likewise, in L'nttsd States u. Rogers,1B2 the court considered 
an accuseds Article 33 complaint, but only in B footnote to Its opm. 
100.193 In Rogers, the government held the accused in pretrial con. 
tinement for 153 days. while he awaited a general court-martial on 
two charges of rape lY4 Rogers appealed his conviction. asserting 
inter alto that the government violated his speedy trial rights by 
failing to overcome the Burton presumption and by fading to comply 
with Article 33 195 The Court of Military Appeals diaposed of the 
Burton issue by finding that less than ninety days of the 153-day 
delay were attributable to the government 196 The court, however. 
implied tha t  a technical \ lolation of Article 33 had occurred. 
Kevertheleas, I t  "rejected [Rogers's] complaint that his rights pre- 
served under Article 33 . . were violated.'' noting that the delay did 
not work to his prejudice and that the commander who forwarded 
the charges explained the delay in the transmittal letter accompa- 
nying the charges lS7 

The Kavy-hlanne Corps Court of Military Review also gave 
Article 33 passing attention in United States L Wholle,.'~3 The 
li'hollq court considered the case of a Marine whose special court- 
martial commenced eighty days after authorities first ordered him 
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into pretrial eanfinement.1SQ At the opening pretrial session, the 
accused moved to dismiss for a lack of speedy tnal, asserting inter 
alia that the government failed to forward an "eight-day letter" m 
accordance with Article 33 In a memorandum of decision on this 
motion, Judge Wholley made several specific findings tha t  cited 
speedy tnal violations, one of which was the government's failure to 
comply with Article 33 He concluded by ruling that,  "under the 
totality of the circumstances . . . the government had not met its 
burden of ahowmg it  has proceeded m bringing these charges to  
t na l  with reasonable diligence."20' Judge Wholley then sustained 
the motion and granted the remedy of dismissal. 

Claiming that the judge abused his discretion, the government 
petitioned the Navy-Marine Carps Court of Military Review far 
extraordinary relief to reverse the order to dismiss. Kotwithstand- 
ing its lengrhy opinion, which exhaustively addresses each of Judge 
Wholley's specific findings, the court quickly found no ment in the 
accused's Article 33 objection. Essentially, the court determined 
that, because the accused's case had been referred to a special court- 
martial, Article 33 simply did not apply.z02 After examming the 
entire record, the court granted the government's petition. 

The most recent cane to ~ v e  direct attention to Article 33 was 
United States u. H o n ~ e a n . ~ ~ 3  In Homean, the Army Court of Military 
Review determined that the weight of an Article 33 violation impli- 
cated the accused's Article 10 right to a speedy tnal.204 While in 
pretrial confinement, Private First Class Homean faced multiple 
allegations of desertion203 and forgery 206 Despite substantial evi- 
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dence against Homcan on the forgery allegations,20' the garern- 
ment chose to delay its prosecution of those charges while It awaited 
the arrival of a "largely s~perfluous"~0E laboratory analysis of tin- 
gerprint  evidence The government did not prefer t he  forgery 
charges until the seventy-seventh day of Homean's pretrial confine- 
ment Moreover, on the very next day, It referred only the d e s e r t m  
charges to a special court-martial that  assembled on the eighty- 
third dag of Honican's pretnal detention--a court.martial that con- 
victed Honican of two absences without leave (AWOLI 209 Finally. 
only after completing his incarceration of ninety-two dass on the 
AWOL convictions did the government refer the forgery charges to a 
general court-martial which. on receiving Homcan's pleas of guilty, 
sentenced him to a dishonorable discharge and three years of con- 
finement.210 

The Army Court of hlihtary Renew found that the government 
needlessly aplit the charges against Hamean Therefore, the court 
took the unusual step of counting all of the confinement for the first 
set of charges. both pretnal and posttrial. as pretnal confinement 
time for the second set of charges 211 It also found that preferring. 
mvestigatmg. and forwarding the forgery charges for tnal  with the 
desertion charges was not "impracticable "212 Accordinglx the Army 
Court of hIilitary Renew held that the government nolated Article 
lo's mandate of a speedy tna l  in tivo ~ a y s  The government not 
only \iolated the Burton ninety-day rule by fading to bnng Honican 
to trial until the ninety-second day of pretrial confinement, but also 
violated Article 33 by failing t o  process the forgery charges 88 expe- 
ditiously as practicable.213 

Honican 1s significant because the court found that dismissal 
was warranted, a t  least in part, based on an Article 33 violation 
Nevertheless. the case fails to settle the state of confuaion in apply- 
ing Article 33 as a speedy tnal rule Because the government clearly 
failed to complete the forwarding of general court-martial charges 
against the accused within the eight-day hmit. and because nothing 
in the record indicated the existence of an "eight-da? letter' t o  
explain the reasons for the delay, the Honican court mas correct in 

~ ~~~ ~~~~~~~~~~~ ~~ ~~ 

omcan 27 hl J sf 592 

onicilii P i  SI J at 591 Pursuant t o  B pretrial agreement. the conremng 
da:s the length of cananement that exceeded R pr r~od  of 
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noting that an Article 33 violation had occurred. The court also was 
correct in pointing out that the Article 33 violation demonstrated 
the government's "apparent disregard for statutorily-prescnbed pra- 
cedure ''n4 

Unfortunately, two aspects of the  deemon detract  from 
Hon~can's conclusiveness as Article 33 caw law. First, the Article 33 
violation depends solely on the court's ruling that all of the net con- 
finement time that Honican served on the initial set of charges also 
counted a8 pretrial confinement on the later set. Without this rul- 
ing, Honiean never actually was "held [in pretrial arrest or eonfine- 
ment] for trial by general court-martia1."215 Likewim, because the 
government tned Honican on the first set of charges-the charges 
for which he was held in pretrial confinement-by special court- 
martial. Whalley and IMladjen nevertheless would have made any 
Article 33 objection maot.216 Accordingly, the finding of an Article 33 
vialation in Honieon fairly relies on the court's decimn to manipu- 
late the categorization of confinement periods. 

The second aspect of the Honrcan opinion that dimmishes Its 
comprehensiveness IS that, m ruling to  dismiss the charges against 
the accused, the court relied predominantly an several factors, other 
than the government's failure to comply with Article 33, to find that 
an Article 10 speedy trial violation had occurred. Moreover, the 
court declined to e v e  any intimation as to the relative weight a 
court should pve to an Article 33 vmlation in resolving a speedy 
tnal issue. Consequently, even after the Honicon court gave Article 
33 unprecedented attention, military trial practitioners still have no 
definitive guidance on the implications of violating the statute's 
eight-day rules. 

B. Article 33 Commentary 

In practice, the case in which the charges and a report of 
investigation actually reach the general court-martial convening 
authority within elght days is rare. Accordingly, many military 
practitioners apparently have become inured to viewing the man- 
date ofArt& 33 ab an ',anschronmm."21' Some cammentatom actu. 
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ally countenance this interpretation because ' the procedural 
requirements attendant to processing and forwarding charges make 
the reqummentIs of Article 331 difficult TO meet 1'21? The x i e n  a i  
these commentators, however, dangerously misconstrues not onli 
the general mandate of l a w  that appl) to the militar,. but also the 
specific mandates ofArt& 33 

First. the general mandate of laws that appl: to the m h t a q  1s 

manifest-that IS, the Monual for  Courts-Mortiol and the service 
regvlationj that pertain to the military justice system muat imple- 
ment and facilitate the statutory r equmment s  tha t  the UCMJ 
imposes on the armed forces. Conversely. any regulatory requre- 
ment promulgated in the Manual or contained in a service regula- 
t ion  1s legally deficient if Its application habituall? prevents the 
rnplementatmn of a statute or patently frustrates a statute's pur- 
pose. An otherwise valid law therefore. manifestly cannot endure 
the persistent indifference of the officials charged 571th implement- 
ing it, especially when the reason for the indifference 1s the officials' 
assertions that the) have created an administrative structure that 
effectively renders the law an anachronism 

Paradoxically. the .Manual and the service regulations that 
implement the UCLIJ have created the procedural requirements 
that  now supposedly make Article 33 compliance difficult. If meet- 
ing the requirements of Article 33 1s almost always Impossible and 
if Conpess does not act to repeal or amend Article 33. the military's 
mandate should be clear It must eliminate the "procedural require- 
ments attendant to proeessmg and fonvarding charges" that frus- 
trate the unequmxa l  mandate of Arncle 33, and i t  must adopt 
procedures that assure Article 33 compliance. Disms8ing a valid 
federal statute as an anachronism" simply is an unacceptable 
retort-and. in practice. an illegal response-to an othewise valid 
laW 

The second problem with the view ofArticle 33 shared by these 
commentators I S  thar i r  addresses only the article's fundamental 
requirement-that IS, forwarding charges u i th in  elght days 219 
Even though this basic requirement E not "inflexibly mandatory or 

the article itself explicitly defines the sole cure 
for violating this basic requirement--namel>. famarding an "eight- 
d q  letter" instead. The unambiguous, n e d .  and exclus~re character 
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of this intnnsic exception, therefore, creates a unitary statutaly frame- 
work that is, in reality. inflexibly mandatoly and seIf-executing.lz1 

Furthermore, analyzing the actions necessary to comply with 
Article 33, in theory, is remarkably elementary A functional analy- 
sis of the article yields only two possible outcomes: (1) If complymg 
with the Statute's basic requirement LS practicable, then the only 
way the government can comply with Article 33 is to ensure that 
the accused's commanding officer forwards the charges and allied 
papers to  the general court-martial convening authority within 
eight days; or (2) if complpng with the itatute's basic requirement 
18 not practicable, then the only way the government can comply 
with Article 33 is to explain the reasons far the impracticability by 
forwarding an "eight-day letter" instead. 

This analysis clarifies that  many commentators-and certainly 
the drafters of the opinion in Lhted  States V .  Ttbbs222-have been 
incorrect in asserting tha t  impracticability alone will vitiate an 
Article 33 violation. To the contrary, If complying with Article 33's 
basic requirement of forwarding charges within eight days truly 1s 

impracticable under the facts of a particular case, the government 
still can assure compliance with Article 33 by forwarding an "eight- 
day letter" to the convening authority. Nothing in statute implies 
that the government also can be excused-by averring Impractica- 
bility or by advancing any other justification-from Article 33's 
intrinsic "eight-day letter" requirement. Consequently, although the 
language of Article 33 itself acknowledges that satisfying its baaic 
requirement will not always be possible, satisfying the statute's 
overall mandate--a mandate that embodies B single exception to 
accommodate military exigencies223-always must be practicable. 

Because complying with the mandates of Articie 33 LS and 
always has been practicable, dismissing I t  as an anachronism is a 
peculiar method of excusing the government for violating i t .  On the 
contrary, as an  adjunct to the speedy trial enforcement framework 
contained in the UChlJ, Article 33's intended purpose is as valid 

*Wf id a7 387 The Eighrh Circmt's analyeis m Burns-an ~ n a l y m  that her- 
alds Art~ele 338 flerxbdiiy-a distorted 
331 eonraini an ercepiian, or ares of di% 
language" IS not m aecnrafe descnpt 
Cirruit'i lanmage ~mplies that the statnfe has two rndepmdent exception clauses In 
other words ~f ~mphes that the statme bays "Do Xlf practicable. d naf. do Y d pmc- 
heable " A more accurate eharaetenzatm of the stamte'i exception, howeier. would 
havestated,"DoXlfpractleable,lfnot. da Y "  

21235 C . N R  322 (C M A  1966) 
***See Bums. 340 F 2d at 387 (notmg that Congress vlcomarated L e  "if pmefl- 

cable" langlage ofArtlele 33 t o  adapt the statnfe'. mandars to  "fhp orernding connd- 
eratmns ofmlllraryllfe I 
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now a8 it waa when Congress passed it in 1950 As the statute's leg- 
islative history points out. " [ t l h i~  arncle LS . . intended to insure 
expeditious processing of charges and specifications in general 
court-martial tnals.  The requirement that the report be mode in 
wrrt ing uzrll help insure compliance a i t h  this art ic le  " 2 9 4  

Commentators who argue that Article 33 1s incongruous to contem- 
porary court-martial practice effectively ignore Congress's mcarpo- 
ration of the statute's enduring purpobe. Specifically, if the evolution 
of court-martial practice over the past fort) years has had an) effect 
on Article 33,  It has not made i t  an anachronism Rather. the practi- 
cal difficulties that often lead to the government's inability to com- 
ply r i ch  the basic eight-dag forwarding requirement simply should 
force the government regularly to satisfy the stmute's mandate by 
using the"eight-das- letter" 

Consequently, the protections that Article 33 affords to  enw we 
members In pretrial confinement is not merels conceptual, bur 1 s  

real .  In  particular.  t he  Statute 1s a crucial pa r t  of a military 
detainee's right to a "speedier" tnal  Accordingly, Article 33 clearly 
1s an important component of Congress's intended speeds trial 
scheme that desemes the military justice sgatem's renewed atten- 
tiveness 

VI. Applyng the Federal Speedy Tnal Act to Courts-hlartial 

Courts and commentators generally agree that the FSTA225 
does not apply t o  A close reading of the statute, 
however, reveals that Congress failed to make a comprehensive excep. 
tmn that totally excluded the military justice 8gstem from the FSTAs 
reach Specifically. the purported court-martial exception. which 
actualls- is a court-martial offense exclusmn. states the following. 

As used m this chapter- the term "offense' means 
m y  Federal criminal offense which 1s in riolstmn of an) 
Act of Congress and 1s triable by any court established by 
Act of Congress (other than an  offense triable by 
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court-martial, military commission, provost court, or any 
other military tnbunal).22' 

Those who interpret this provision to mean that the FSTA's protec- 
tions do not extend to courts-martial apparently believe that the 
statute's mapplicabihty to military offenses implies that the atatute 
is equally inapplicable to military detainees. On the other hand, a 
strict interpretation of this provision would mean that any protec- 
tian afforded by the FSTA that does not depend on the characteriza- 
tion of the underlyng criminal offense should apply to the mihtav. 

Sigmficantly, while the sections of the FSTA that set objective 
time limits on the processing of charges for all criminal cases specif- 
ically refer to covered criminal "offenses," the section that accords 
priority to case8 in which the subject 1s confined awaiting trial does 
not. That section state8 that, "the trial or other disposition of cases 
involving- . . a detained person who is being held in detention 
solely because he is awaiting trial . . . shall be accorded prionty."226 
Taken aut of context, this section clearly is immune from the court- 
martial offense exception Nevertheless, because the congressional 
intent in passing the FSTA not only WBB to promote speed in pun- 
ishing criminal offenses, but also wa8 to protect the speedy trial 
rights of individuals,229 nothing indicates t ha t  Congress did not 
want Section 3164's "detained person pnority rule" to apply to all 
individuals,  regardless of t he  characterization of t he  offense 
charged. That the remedy for a section 3164 violation 1s release 
from custody, rather than dismissal of the offense,23o supports this 
nation. Accordingly, ample compelling reasons support a strict inter- 
pretation of the court-martial offense exception, and the application 
of the FSTA's detained person pnority rule to incarcerated service 
members awaiting courts-martial 

VII. Revising Rule for Courts-Martial 707 

Since It r ende red  I t s  1972  decision in UnLted States u 
the Court of Military Appeals and the President have 

2leSer United States I Krahn, 658 F2d 390 (8th Cirl .  c w t  denied, 434 U S  
363 1197ii. c i  United Srstee Y Bulloek. 551 FZd 1371 15th Clr 1977) 

1 2 l e i  United Stake  Y Diaz-AIilvarado. 687 FZd 1002 19th Cir 1978) rert 
denied, 440 U S  927 119791 lhalding that sale remed) for 18 US C 5 3164 nolabon 
IP releabe from cuatady) Umted States Y Gandara, 686 F2d 1166 17th Cir 19781 
$$amel. United Stalei v Gemel, 563 F2d 1362 (9th Cir 19771 rsamel, United States 
I Krohn.SGOFZd293 17thC1r1 1kamer.ieri denied. 434US 395(19771 

21144CMR 166(ChIA 1 9 i l i  
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dueled over the military's speedy trial procedures. First, convinced 
tha t  UCYJ Article 10 required an effective enforcement meeha- 
msm, the court formulated the Burton mnetj-day rule.232 Kext. the 
drafters of the 1984 vermon of the ~Vnnua l ,  answering the court's 
call for an objective standard and hoping to ameliorate what It per- 
ceived to be a harsh rule,233 formulated a regulatory ninety-day rule 
with the intent of supplanting the Burton ninety-day rule 234 The 
Court of Military Appeals responded in Unrted States L, H a r q  ,238 
finding that R . C . M  707(d) manifested no "Presidential intent to 
overrule Burton" and expressing doubt about t he  President 's  
authority to displace the court's interpretation of Article 10.236 The 
H a r ~ e q  opinion. therefore, intimated that the President's ~ rn t i a l  
attempt to protect a detained accused'r speedy trial rights bg execu- 
tive order was inadequate. 

Curiously, the .Va,iuai's drafters responded. not by strengthen- 
ing the protections that R C M 707 afforded to pretrial detainees. 
but bg ehmmatmg these protections altogether As if to concede that 
the Burton ninety-day rule transcended any attempt by the drafters 
to formulate a superseding regulatorg mechanism to enforce Article 
10, m 1991 the President not only eliminated the Manual's ninety- 
day release and "immediate steps" rules, but also elmmated d m  

interpretation of B ~fs ture  United Stales v Koiiman, 35 \I J 268.  260-61 C h i  .4 
1993 Cunourh, the foarnafe t o  this passage from the Kosrrnan laornate omitted 
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missal with prejudice a8 the sole remedy for regulatory speedy trial 
vialations.237 Paradoxically, t h i s  latest  change-a change tha t  
affords no additional speedy tnal protections t o  an accused m pre- 
trial confinement over his or her counterpart a t  liberty-was sufli- 
cient to convince the Court of Military Appeals that  the President's 
comprehensive speedy t n a l  scheme now 1s adequate to  enforce 

Although nothing in the analysls to the pre8ent R.C.M. 707 
explicitly States that the President yelded to the court in this duel 
over speedy trial  procedures, several nuance8 imply t h a t  t he  
drafters meant to do just that  First. a pnnmpal reason for making 
the latest change to R C M. 707 wv88 to simplify speedy trial proce- 

ucniJArtlcie 10.238 

ilK%e YCY supra note 9, R C M 707 IC6, 16 N o r  1991). Id R C >I 70iidl 
18lloemg tnal judge t o  dismiss charges afleeefed by speedy tnal rule violatione either 
with or without prejudice) Permitting a judge r h o  finds a speedy trial vialation to 
diemiss without prejudice 13 s radical departure from the prior ver~mn of R C M 707 
The drafters' analyam merely states that the rule i s  baaed m the FSTA. which per- 
mits dismissal Kithouf oremdice Srr id R C  >l 707 andail. at  9. 18 U S  C 8 3162 . ,  
11988) Apparently, wthout aehowledgng the dmnctlana between federal-cwim 
and m~htary enmmal practices the drafters decided to adopt the FSTA's rule sum. 
manly Prior to this change. however, the d r a h r s  emphaamd this dmfmctmn m the 
follou,mg pablage 

[The Federal Speedy Tnal Act1 provldee d ismmal  as B aanefmn for 
speedy fnal ~ ~ o l ~ t i o n a .  but permfa the judge fa dxsmaa wth or wlthavr 
orewdiee The ABA Standards mint out that  dismissal w t h m  me). . .  . .  
"dice 18 largely meaningleba and espemally inapposite 8% a sanction for 
speedy tnal v~olations Diam~a.al without prejudice merely creates addi- 
f m a l  dela) ~n dlsposlng a i  a case already found to haw been delayed 
vnreasanabli Such Y remedy 18 particnlorl> znopprapnnh tn courts- 
martial M C M  supra "ate 9, R C M 7 0 7 M  analyms, app 21 st A21-38 
lemphani added1 1C3. 1 June 1987) lcvrrent version 1% R C  Y 707 

*'.See Kassmcn, 38 M J at 262 One c~mmentafor made the fallaamg obsena- 
tion about the orignal \eraon of R C M 107, which eonfamed the 90-day releaee 
rule and the "immediate atepe'' rule, and made dismissal with prejudice as rhe aole 
remedy far weedy t r d  vmlatime 

The Burton n m t y  day r d e  arose from a need pereewed by the 
Court of Yd8tary Appeals m 1971 for &arm gudance t o  m u r e  mare 
timely pmecufmn as caurts-martial The policy choices made by the 
President m R C Y 707 respond to the lame perceived need for apeci- 
fied time limits \n th  R C M i o 7  now the  la^,, svpplemenfed by the pro. 
teetian of the suth amendment. little nasd remains far the Burion m l ~ d  

IOlne would hope that the c o r n  will find that R C hl 707 supplants 
the Burton mles 
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dures 239 Accordingly, if the drafters r e c o p i e d  that two ninety-day 
rules merely comphcated speedy tnal msues, and if they resigned to 
the court's apparent unw~lhngness to wthdraw the Burton rule. the 
President's decision to eliminate the R.C >I. 7Oild) ninetydag rule 
was quite rational.2d0 The drafters' change in tone on the Burton 
rule supports this reasoning. In particular, while the former R C R.1 
7 0 i  analysis tacitly challenged the Court of hliht. ry Appeals t o  
reexamine Burton, the drafters eliminated this provocative lan- 
guage in the present ana iys i~  241 Accordingli that Change 5 to the 
Manual defers to Burton rather than challenges It, 1s a plausible 
theory. Moreover, accepting this conclusion means that. e \ m  though 
some continued to hope that the court would overrule Burton. many 
undoubtedly held the view that the latest changes t o  R CAI 707 
made the Burton ninety-day rule more important now than ever.942 

Kossman therefore. should not end the President's dialectic 
with the Court of .\lilitary Appeals over enforcing the speedy tna l  
r i gh t s  of service members in pretrial  detention. Rather,  t he  
President should respond to the Court's deemon to abandon the 

~ ~ ~ ~ ~~~~~~~~~~~~~~ ~ ~ ~~ 

'*Ti 1 K i n m  3 16-28 Aa IF t o  abide b\ the iudirmenr of Kme Solomon, the 



19951 SPEEDY TRIAL 133 

Burton rule by reinstituting a regulatory ninety-day rule and by 
amending certain provisions of R.C.Y 707 so that  they reinforce 
the incarcerated service member's right to a "speedier" trial. These 
changes need not '"reinvent the speedy-trial clock, second by sec- 
ond,"243 They need only repair the mechanisms necessary to sound 
the clock's alarm. 

A. Resurrecting the R.C.iM 707NinetyDoy Rule 

The former R.C.M. 707(d) ninety-day rule required the govern- 
ment to release a service member whom it detained in pretrial con- 
finement for ninety day~!44 Thm rule was entirely consistent with 
the FSTA, which requires the government to try or release incarcer- 
ated defendants within ninety days of arrest or  ~ o n f i n e m e n t . ~ ~ 6  
Moreover, like the FSTA,Z4E a violation of the R.C.Y. 707(d) ninety- 
day mle did not require dismissal; it required only the immediate 
release of the service member in custodpz47 Accordingly, consistent 
with federal criminal practice,248 the old R.C.Y 707(d) protected 
the liberty interests of service members in pretrial detention, and 
encouraged the government to process its casea with exceptional 
diligence. The present version of R C.M. 707,  however, affords no 
such enhanced pmtection.249 

Consequently, even though the drafters' analysis asserts that  
the remedies provided in the current R.C.hZ. 707 are consistent with 

19881 ('The m a l  of Ila detained person r h o  18 
e he or she IS a r a ~ t m g  fnal'l ahall commence 

not later than nmety daya folloxmg the begmmg of such contmuaus defenflod'j. Id 
8 31641~) I"N0 detainee shall be held ~n custody pemdmg tnal after the expplranon 
of such nmery-day penad required far the commencement of tnsl ") 

W d  j 31s4(cl 
i l 'see 8 u p m  note 86 and aceampanymg text,  cf Umted States v D m z -  

Mverado. 687 F 2d 1002 19th Clr 19781. erit dented, 440 U S 927 11979) (sole reme 
dy st the expiratian of 90-day time penod in 18 U S  C B 3164 IS release from CUI- 

States Y Krahn, 660 F.2d 293 17th Cm), e m /  denied. 464 U S  895 
, Unned States v Carpenter. 642 FZd 1132 '9th Cir 1976) (same>. 
Y nrarba. 532 F2d 1288 (6th Cir 19761 118 U S C I 3164 authorme 

no lei8 than an vneond~tmnal release irom cuerody at rhe e x p m t m  of 90 c~niecu. 
tive daw oiprefnal confinement) 

*"Cf UCMS &TI 36(b, (19881 Ipresidenhal regulatians that enforce the L'ChlJ 
should be. "so isr as he ionildera pmtleable.'' conalstent wlth the laws apphed ~n 
federal cnmmal case61 

appeared m the atigvlal a n d i c d  m the rule has ramshed Compare id R C hl 



134 MILITARY LAW REVIEW [Vol. 147 

one section of the FSTA.230 the rule actually ignores the important 
ninety-day release mechanism that is an integral part of Congress's 
federal speedy tnal scheme Yore importantly, without this meeha- 
n i m  the PresLdent's "comprehensive speedy tnal  scheme" does not 
appear to be so "comprehens~\e."2jl The President.  therefore 
should reinstitute a mnet:-da: release rule modeled after section 
3164 of the FST.4 

B. Renocing the Article 32 Officer's Authorit)' to Grant 
Continuances 

The discussion to the present R.C.M 70 
referral. the conwmng authority may dele 
g ran t  continuances to an  Art ic le  32 investigating affic 
Although this passage 1s not legal11 bmding.253 R C 11 70 
p e s  the service secretaries the authority to prescnbe r e e l  
that could systematize such delegations Delegating the authority t o  
grant prereferral continuances in the cases of detained  eni ice 

members, however, effectively circumvents much of Congress's 
intent in passing UC.\lJ Article 33 

The second prong of Article 33 imposes a reporting require- 
ment an the commander of certain service members who have 
served more than eight days in confinement 2s4 Congress intended 
the etatute as a means of expediting the charges m general courta- 
martial. and intended the reporring requirement as a method of 
enforcing compliance with the statute 25E The drafters of Article 33, 
however. also were concerned about ensuring that an officer having 
general court-mama1 convening authority would know ivhen a ser- 
vice member. for ahom that officer may h a w  to convene a court- 
martial 1 5 8 s  in pretrial confinement awaiting 1niestigation.2j6 

~ ~~~~~~ 

supra note 9. R C i 
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Finally, implicit m Article 33 18 a StatUtOry guarantee to an Incar- 
cerated accused that the general court-martial convening authority 
having jurisdiction over his or her case personally will consider the 
reasom for a delay in forwarding the charges 257 In practice, there- 
fore, continuances pan ted  by Art& 32 mvestigatmg officers, nhich 
otherwise would appear valid under the present R C.M. 707(cXl), 
aften will violate the spirit, if not the letter, ofArticle 33 26g 

Accordingly, the President must amend R.C.Y. 707 80 that the 
rule comports with, and promotes the interests of, Article 33 Even 
the farmer R.C.M. 707(c1(6), which allowed for the exclusmn of peri- 
ods attributable to delays in the Article 32 mvestigation. required 
the government to "'~nvoke the relevant mechanism' by requesting 
and  being granted a delay or B con t inu~nce . "2~9  Nevertheless, 
because It applied regardless of whether or not the accused *.as in 
pretrial confinement, this provmon was broader than necessary. 
Accordingly, the President need only amend R.C M 7 0 7 ( d ( l l  to clar- 
ify that, prior to referral in any case, the general court-martial con- 
vening authority personally must approve in writing any delays 
beyond the eighth day aRer an accused has been ordered into arrest 
or confinement.260 The addition of this language would be a neces. 
~ a r y  and sufficient means of protecting the Article 33 interests that 
the present R.C.U 707 speedy t n a l  rule fails to accommodate. 
Moreover, because few unit commanders would rather d i c i t  a writ- 
ten approval from a division commander than da what 1s necessary 
to ensure that a senice member's case proceeds to trial with due 
diligence, the proposed amendment would serve as B functional 
adjunct to the speedy trial guarantees that Article 33 seeks to pro- 
mote. 
~ 

*'See Tiehenor. 8upra note 87, at 29 
*"Cf United Scales I Wesenmuller, 38 C M R 434 438 (C hl A 1968) In 

iYe~aenmulier the Covrt of Yditsly Ameals emhaelred the ~ m ~ o r f a n ~ e  of ~ ~ r n ~ l i m u  
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C. Amendmg the Factors That a Court Must  Consider LE Mokrng Its 
Deemon to D ~ s r n i s s  u t h  or Without Prejudice 

The present versmn of R.C.!d 707 allows a military judge to 
dismiss the charges affected by a speedy trial violation either ''with 
or without prejudice to the government's right to reinstitute court. 
martial proceedings against the accused for the same offense a t  a 
later date."261 The rule directs a court.martia1 to consider four fac- 
tors m determining whether to dismiss with or without prejudice 
(1) the seriousness of the offense charged, ( 2 )  the reasons for the 
delajs that led to a speedy tna l  violation; (3)  the impact that rein- 
stitution of the charges will have on the administration of justice, 
and (4 )  the prejudice that the accused suffered because the govern- 
ment denied him or her a speedy tria1.262 The first three factors 
clearly are consistent with the three elements expressed in the 
FSTA's dismissal rule.263 The fourth R.C 11, 707W factor comports 
with the Supreme Court's interpretation that Congress meant for 
judges to consider prejudice in applying the FSTA dismissal rule 264 
Nevertheless, while R C hl 707(d) certainly LS true to the federal 
speedy tnal statute. the real issue 1s whether I t  1s true to Article 
10-that IS. the mrlitary's speedy trial statute. 

Unfortunately, in Kossman, the Court of Military Appeals per- 
mitted the "tad to wag the dog" on precisely this msue Addressing 
the remedy of dismissal, the Kossrnon court made the following con- 
c I u s 10 n : 

The remedy for an Article 10 violation must remain dis- 
missal with prejudice of the affected charges. If it 16 can. 
cluded tha t  the circumstances of delay are sufficiently 
excusable or avoidable a8 to permit a reinstitution af the 
charges, there 1s no violation of Article 10 in the fimt 
place Where the circumstances of delay are not excus- 
able. on the other hand, it 1s no remedy to compound the 
delay by starting all 0 v e r . ~ ~ 3  

The meanine of this Dassaee is unmmakable. If, after considerme 

"SCompare id ugih 16 51 S C E 3162 119881 
"'See United Srstec v Taylor 48: D S 326 $1986 see d a o  United Stares \ 

Edmond 41  bl J 119. 421-22 1996 'finding no abuse of trial Judges discretion m 
diimiiPine charms wthouf  oreiudiee charee; mere Dendine for 176 da is  and . .  . .  . . .  
accused waa nor vnder prefnal remamti 

'(Knifed States Y Koiirnan 36 hl J 2 %  262 C 31 A 1993 
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all four R.C.M. 707(dI factors, the court determines that the govern- 
ment may reprosecute the accused, even though it already has 
denied the service member the right to a speedy trial, no Article 10 
violation could have occurred. Unfortunately, the court's reasoning 
is problematic. 

The Kassman court exercised reverse logic by implying that, 
absent an abuse of discretion, the nature of a speedy tnal remedy 
will determine the characterization of a speedy trial ~ialation This 
 lag^ is faulty for two reasons. The first flaw 1s that it ignores the 
overreaching of the remedial scheme that appears in the present 
R.C.M. 707id). In particular, the present R.C.M. 107id), unlike the 
remedial provision in the former R.C.M 707, attempts to prescribe 
the remedy for all speedy trial violations. not just  violations of 
R.C.M. 707 itselfzz6 Accordingly, under the present rule. a judge can 
predicate an R.C.M. 70XdI dismissal not only on a malation of the 
dpeedy tnal rule itself, but also on B violation of a detained accused's 
right to speedy trial under Article 10, Article 33, the priority provi- 
sions of the FSTA, the Sixth Amendment, or any other valid law or 
regulation.ze7 

If the judge finds a constitutional speedy trial violation, dis- 
missal with prejudice is the only possible remedy.268 If, on the other 
hand, any other speedy trial violation has occurred, including an 
Article 10 violation, R.C.M. 707W requires the judge to determine 
the characterization of the dismmsal by using the four-factor test.269 
Kossman, therefore, essentially ignores that the present rule facili- 

S'bCompan. MCY, supm note 9. R C M 7071di (C6, 16 Xav 1991) ("failure to 
comply with the right io o speed) trial , v ~ l l  r e d f  ~n dibmiasal of the affected 
ehrges") lemphaais added1 u i h  Ld R C M 7071el 

manual), cf Richard R Baller, Pietrral Restraint 8 
97 & n 137 (19701 Lpainting out that l o c d  commands may enact i e g y l a n m b  that 
limit the dvratlon of p r e f r d  confinement1 A d m a m  commander's decman to glve 
his or her B ~ N L C ~  members Speedy m a 1  rights greater than fhaae appear~ng in 
R C M 707 1% no leas valid than the President's decman t o  pve  all  emi ice members 
speedy trial rights greater than those appesrmg m Ararle l o  and the Slrth 
Amendment Accordingly, d a aemm member acerues m y  regvlalory ''right'' t o  a 
speedy m a l  that 1s more protective than the guarantee contamed ~n the Slrfh 
Amendment. chat enhanced regulsrary protection IS, nanerheleaa, B "right " 
Therefore. became the preaent R C M 7071dl does naf dimngvish among the Q O U T E ~ B  
of apeedy tnal nghth--as the former R C M 7071e) did-the remedy under the CUI- 
rent rule IS much mare farreachmg See n l m  G m m &  & LLOERER, mpm note 242. 
8 17-60 00. at 655-E6 (discussine reevlatorv 15-dav soeedr trial rule formerlv 
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tates the possibility of a dismissal without prejudice as the remedy 
for an Article 10 nolation hlore importantly. Kossman means that 
the court yielded dome of 11s authority to the "President's compre- 
hensive speedy tna l  scheme Accordmglj-. no twrhs t andmg 
Kossmnn's admonition that "[tlhe remedy for an Article 10 violation 
i n u s  remain dismissal wlth prejudice.' the court's next step ma: be 
to defer t o  the President the authority to preacnhe the remedy for 
all subconstitutional speedy trial violations. 

The second flaw in Kossman's l o p  ie that it erroneously con- 
cludes that an "excusable or unavoidable" delay mhta t e s  agamsr an 
Article 10 violation and the eoncomltant need to dismms the affecr- 
ed charges with prejudice 271 The Kossinon majority apparently 
ignored the proapect of situations m xhich a judge could find an 
Article 10 vmlatmn, but nevertheless could determine that the sub- 
ject delay \vas 'excusable 01 unavoidable" under R.C hI 70 
four-part test Earlier in Ita opinion, however, the court acknonl- 
edges the oasslbllitv of such an outcome. notme that "lmlerelv satls- " .  I - .  
f:mg presidential standards does not insulate the Government from 
the s m m m  of Article 10 ' ' ~ 3  

Sigmficantly, R C hl  707\di's four-part test comprises the pres- 
idential standards to which the court referred. That test requires a 
judge to consider four factors. 11) the seriousness of the alleged 
offense. (21 the reasons for dela 
the admmiatratmn of justice, an 
the other hand, after Kossman 
Barker I: llingo,271--lrho3e element8 correspond to the military's 
"reasonable diligence" factors275- ai11 define the Court of hlilitari 
Appeals standard for measuring Article 10 compliance. Like R.C.hI 
707td). this pre-Burton standard also requires the judge to cons) 
four factors: (1, the length af the delay, (21 the reasons for dela" 
the assertion of the right, and 14) prejudice to the accused Cle 
neither one of these tests aubsumea the other. Furthermore, because 
both of the tests require a court to balance all four factors. even the 
common elements-reasane for delay and prejudice to the accused- 
may receive aubstantially more weight when applied to one test 
than when applied to the other. 

I 

~ ~ ~~ 

~ o r r m o n  38 11 J at 25e 

m a n  36 11 J at  259-60, 262.  Cnired Stales,  Tibbs, 35 C \ I  R 322. 
324 1966 
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For example, consider a case in which the government has n o -  
lated the 120-day speedy trial 11ule.276 Applying the pre-Burton rea- 
sonable diligence standard, a court also might find m Article 10 w o -  
lation based, in part, on a finding that the length of the delay out- 
weighed the reasons far the delsy."lPresumably, this Article 10 via- 
lation, consistent with Kassmon, would require the court to  dismiss 
the affected charges with prejudice In accordance with the four- 
part  test of R C M. 707(d), however, the court nevertheless may 
determine that reinstitution of proceedings should be permissible 
because the seriousness of the offense outweighed the reasons for 
the delay. Consequently, under the current R.C.M 707 speedy tnal 
scheme, a court's conclusion that a t n a l  delay was "sufficiently 
excusable . . to permit reinstitution of the charges" does not mean 
that the government has complied with Article 10. 

To reconcile the language of R.C.M. 707(d) with the remedial 
requirements of Article 10. the President should eliminate "serious- 
ness of the offense" and "the impact of reprosecution an the admin- 
istration ofjustice" as factors beanng on the characterization of dis- 
missa1278 The two factors bear no relationship to an accused's per- 
sonal speedy trial rights or to the msue of whether the government's 
delay was oppressive, unreasonable, or unfair Indeed, evidence on 
either one of these factors would be irrelevant to a charge against a 
government official who deliberately delayed court-martial proceed. 
~ n g s . ~ ~ ~  Moreover, the factors defy objective measurement; they 
indicate no entenon, such as degree of violence, cost to the victim, 
or importance m principle, for a court to consider in making a deci- 
sion Although the elimination of these tmm elements would dimin- 
ish R.C.M. 707(dl'~ similarity t o  the FSTA, it clearly would make 
the President's comprehensive statutory scheme more compatible 
with the interests that  Article 10 seeks to pra ted  

D. Resinding the PostdLsmissai Speedy Trml Time L m i t  

The present Yermon of the Manual provides for the 120-day 
speedy trial time period to reatart after the government dismisses 
the affected charges.280 This rule, set out in R.C.M. 707(b)(3)(A). 

2'"Cf LaF*ir & ISRAEL. supra note 30, st 665 ismieta1 inrereits should play no 
pan m ana$rmg an mdnldual's personal nght t o  a speedy mall. 

>-%%e DChlJ am 98 ,1968, \"Any person subject to this chapter who i s  
reapona~ble for mneressary delay m rhe dispailtlan of m y  eale of a person accused of 
an offense under tiua chapter shall be pvniahed BQ a courbmartd ma) direct") 

IroSee MCM ~ u p m  note 9. R C Y 707(bl131(A) 'CS, 16 Nou 19911 
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states that, "hlf charges are dismissed, , a new 120-day time pen- 
od under this rule shall been  on the date of dismissal . . for cases 

in which the accused is in pretrial restraint ''2a1 Read m eon- 
junction with the remedial procedures, which allow for dismissal 
without p r e j u d ~ e , ~ 8 2  the effect of this rule 1s manifest It e v e s  the 
prosecution another 120 days of regulatory speedy trial time to 
retry a case while an mpnsoned service member continues to await 
his or her t n a l ,  after the government already has committed a 
speedy trial violation. Significantly, because the rule does not limit 
the number of times that a court could dismiss a particular charge 
without prejudice, the President's speedy tnal scheme conceivably 
could allow an accused to languish in pretrial detention while the 
government aggregates multiple 120.day time penods.283 The effect 
of the rule 18 especiall>- peculiar, considering the drafters' comment 
tha t  "[t lhe ha rm to be avoided 1s cont inuous pretrial  confine- 
ment "284 

The present R C.41 707(b)(3)(A), therefore, provides another 
example of how the current regulatory speedy trial mechanisms 
lawfully could tolerate the uninterrupted pretrial detention af a pre- 
rumptirely Innocent sewice member for periods far in excess af the 
those envisaged by Article lo's "immediate steps" mandate.285 If the 
government has charged a service member with a serious offense, 
he or she may prevail on multiple speedy tna l  motmns, l e t  never 
gain the predicate dismissal with prejudice necessary for his or her 
release. Even if, orguendo, an  'excusable or unavoidable" delay 
should vitiate a speedy tna l  violation sufficiently to allow the gov- 
ernment to reprosecute a setvice member who already haa been in 
pretrial confinement for 120 days.266 allouing the government to 
have another. full 120 days to do so 1s unconscmnable 

Accordmgl?. the President should change R.C \I 707(bl(3 1(41 
to limit the penod of extended incarceration after a charge has been 
dizmmsed on account of a speedy trial riolatmn.28' In particular, the 
drafters should consider a rule that requires the government to try 
~~~~~~~~~~~~~ ~~~ 
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or to release an accused in pretrial confinement within thirteen 
days after any dismissal without prejudice based on R.C.M 70Xdl. 
The suggestion of thirteen days is not talismanic, but nor is i t  arbi- 
trary; i t  derives from the sum of the eight-day rule from Article 
33288 and the five-day rule of R C M. 602 284 Because the govern- 
ment already would have conducted a preliminary investigatian29o 
on the affected charge, eight days is a generoua time period to allow 
the accused's commander to forward the case to the general court- 
martial convening authority for rereferral. Furthermore, because 
the government presumably was prepared to proceed immediately 
when it fought-and lost-the subject speedy trial motion, five addi- 
tional days is suffxient time to reconvene the court and to proceed 
anew. Conaequently, if the President retaina the facility to disrnms 
charges affected by a speedy tna l  violation without prejudice, a thir- 
teen-day release rule would provide added protections to the liberty 
interests of service members in pretrial detention, thereby making 
R.C.31. 707's comprehensive speedy trial scheme more consistent 
with the  speedy t n a l  gua ran tees  of Article 10  and the  Sixth 
Amendment. 

VI11 Conclusion 

Because of the recent amendments to R.C.M 707 and the 
Court of Military Appeals' decision in United States u Kossman,291 
the present structure far assuring the nght to a speedy tna l  to ser- 
vice members m pretnal detention is inconsistent with the statuto- 
ry mandates of Article 10 and Article 33. By promulgatmg Change 5 
to the Manual, the President extended the time limit for t rpng  a 
sewice member m pretnal confinement,292 elmmated the provision 
m the Manual that limited the duratmn of an accused sewice mem- 

%5"e U C W  BLT 33 1963, rllthe commanding oficer chall, within eight days 
after the accvsed i i  ordered lnro arrest DT confinement. I f  precfmble famard the 
chargee, togerher with the muesngatmn and allied p ~ p e r s  to the officer exermsmg 
general court-martial iunadietmn'l 

*ieS~s 41ChI. supra note 9. R C hl 602 r n o  person may, over oblectlon be 

9"38 \I J 266 rC 41 A 1993 
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ber's pretrial arrest  or confinement.293 attenuated the checking 
mechanism for ensunng that a detained accused received an expe- 
dited investigation and renew of his or her charges,"4 allowed for 
dismissal of charges without prejudice as the remedy for speedy 
trial violations that violared Arncle 10,295 and provided for the 
lengthy reprosecution of a pretrial detainee of whom the govern- 
men t  a l r eady  h a s  deprived the right t o  B speedy t r i a l  2 9 6  

Coincidentally, by abolishing the Burton ninety-day rule.297 the 
Court of hlilitary Appeals ehmmated "any real chance for compli- 
ance with Article 10 "296 

While Congress has  left these important speedy t n a l  laws 
1ntact.299 the President and the courts have rendered Article 10 
edentate 300 Comequently, a dilatory prosecution now can snatch 
victory from the jaws of a speedy t n a l  motion that,  in the past ,  

II~Kossrnon, 38 11 J at 268 8bVilrs J dimenling, 
2PeSrr The >lihtsr) Justice Act of 1982. S 2521 9 i rh  Cong 2d Seis  1952 

The Senate captioned rhia unenacfed sratute, "ABdI to  amend chapter 47 o i n f l e  10 
Umted States Code lUniform Code of hlilitarv Juirice,, t o  mmuroie the miliran IUS 
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would have assured the  government's defeat. Moreover, these 
changes apparently portend a trend leading to the evisceration of 
the enhanced speedy trial rights historically enjoyed by service 
m e m b e r ~ . 3 ~ l  In their unexplained efforts to make the Rules for 
Courts-Martial consistent with federal criminal procedure, the 
drafters have tned to adapt the provisions of the FSTA to military 
practice. largely abandoning the separate and distinct protections 
that Congress bestowed on service members in UCMJ Article 10 
Furthermore, these efforts have led to a drift in the course of speedy 
trial law-a course on which the military justice system has become 
the sightless follower, rather than the visioned leader.302 

Severtheless,  in t he  absence of leadership in the  form of 
change, defense attorneys likely will attempt to fashion claims of de 
jure speedy trial violations, calling on the language of the Federal 
Speedy Tnal A@-an act that ,  paradoxically, R C.Iw 707 purports 
to emulate. Consequently, in amending R C.hl 707, the drafters 
carefully must reexamine the nuances in federal speedy trial law. 
They also must acknowledge that, because the speedy trial scheme 
that Congress established in the FSTA ia not only comprehensive, 
but also unitary, the mihtary cannot necessarily "pick and choose" 
among ita provisions and adopt only those that appear to be adapt- 
able to military practice. Finally, and most importantly, the drafters 
must recognize that Article lO-not the FSTA-is the penultimate 
guarantee of an accused's nght to a speedy tna l  in the military. 

The Premdent now has a umque opportunity to change the 
military's speedy tna l  protections for the better. The Court of 
hllhtary Appeals' decision in Kossman indicates i ts  reluctance to 
preempt an area of the law in which the President has established a 
comprehensive regulatory scheme Accordingly, perhaps the best 
new8 about Kossman is that the demise of the Burton ninetyday 
rule means that the President now can refine militaly speedy trial 
rules in a judicial vacuum 304 Specifically, the drafters should 
amend  R C M .  707 80  i t  reifies t h e  priority t h a t  t he  S ix th  
Amendment right to a speedy trial and Article 10 implicitly guaran- 
tee to incarcerated defendants. In particular, the rule should enforce 

"Wee Kaasmnn. 36 N J at 263 IWns. J , dissentingl leharacfenzmg Kossrnon 
m b  "a step back.nards''), GILLIG.L\ & LEDERER. supra nota 242. S 17-10 00, at 623 m o t -  
ing that selviee members ab earnpared to  their civilian caunrerpartr, iecewe "unpar- 
alleled" bpeedy rnal pmtecrmnsl 

=see WISIHROB supra note 3, preface 
2"18 U S  C 8S 3161-3174 119681 Praetirianern plausibly can interpret the 

FSTA 80 that the p r m m n s  rnandahng p m n t y  treatment for C B ~  m whlch the 
defendant 16 m prefnal detention apply to the military See mprr  notes 226-30 

'Y-C/ K ~ s s m o n  38 hl J ar 261 1"Burfon premrnptmn was court-made and 
declared m a procedural V B C ~ U ~  ") 
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a ninety-day release rule to limit the length of B service member's 
pretrial arrest and mcarceration, reinforce-rather than confute- 
the speedy t n a l  protections of Article 33,  limit the r e ~ s o n s  that  
would allaiv the government to reprasecute a case in the wake of a 
speedy tnal violation, and protect an accused from the aggregation 
af pretrial detention periods caused by the hollou. sanction of dis- 
mmsal without prejudice 

The changes to the speed,- tnal  provmona in the Manual for  
Courts-.Martml and the demise of the Burton ninety-day rule sig- 
naled an end to the era of objectivity in measuring speedy t n a l  
rights under military law. For the presumptively innocent service 
member in pretrial  detention, Artmle 10 iurrives  as t he  sole  
promise that his or her case will receive the relative attentiveness it 
deserves, consistent a i t h  the constitutional precepts from which the 
right to B speedy tnal derives. The President. through the Rules for 
Caurts-1Llartial. should fulfill that promise by seriously enforcing all 
of the statutory speedy trial rights that  Congress has deemed neces- 
sary and proper to the prompt and fair administration of military 
justice. 
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A MODEST PROPOSAL,: PERMIT 
INTERLOCUTORY APPEALS OF 

SUMMARY JUDGMENT DENIALS 

MUOR AlICHAEL J. DAT7DSON- 

I. Introduction 

Summary judgment motlong under Federal  Rule of Civil 
Procedure (FRCP) 56 implement the fundamental  pollcy of the 
Federal Rules "'to secure the just, speedy and inexpensive d e t e n -  
nation of every action."" The precepts governing summary judg- 
ment motions apply t o  virtually any cause of action, mcludlng 
employment discnmmation.2 secured ~ I B ~ S B C ~ I O ~ S , ~  taxatlon.4 

~hlitchell v Dara Gen C o w ,  12 F 3d 1310 14th Clr 19931 [Age D~nrnmmafm 
~n Employment Act). Sarshs % Sears, Roebuck & Co, 3 F3d 1035 (7rh Cir 19931 
(Cwd Righta Act a1 19641, MeGregor v Loumana State Univ Ed of Supenmors, 3 
F 3d 860 (6th Cir 19931 IRehabdlfanon Act of 19731 

8In m Haste, 2 F 3d 1042 (10th Clr 19931 Ibmhuptcy court granted mnmary 
iudgment. holdmg that under Oklahoma law perfeefed seeunty merest m stock dld 
not continue m the dividends) 

'Cooper Y Unifsd Stares. 827 F Supp 1309 rE D 4hch 19931 Ichallengmg ha- 
bility far withholding tax dehnquenclesr 
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patents.j First Amendment rights: denaturalization.' admiralty,& 
and civil forfeiture actions 9 

Federal Rule of Civil Procedure 56 sene8 the laudable purpoa- 
es af isolating and disposing of factually unsupported claims and 
defenses,'o preventing vexation and delay. expediting dieposition of 
cases. and avoiding unnecessary trials when no genuine isme of 
material fact exists.11 The Rule 18 a practical tool of governance 
designed to "head off a trial, with all the private and public eapenc- 
es that  a trial entails, If the opponent . . of summar) judgment 
does not have a reasonable prospect of prevailing before a reason- 
ablejury . "12 

Summary  judgment is not l imited to an  entire claim or 
defense, but may be sought and granted as to any portion thereof 13 
This device simplifies the trial and allowns the litigants to better pre- 

~ ~~ ~ ~ ~ ~~ ~~ ~~ 

-Carroll Touch \ Electra Mechanical Sy3 3 F3d 404 Fed Cir  1993 affirm 
3" eummary judgment ~n parent mfringemenr caae ' .  Accent Deaigna. Inc 5 J a n  
Jewlr) Deiigni Inc , 827 F Supp 95: ' S  D N Y 1993 ,parent holder's allegariani of 
minngement, 

e m m  13 particularli fa\ared ~n cases 
Johnson I Robtinsdele Ind School 

m e n d m e n t  nghra concerning the conduct of then goiernment ' 
United S C ~ S  v Breyer, 329 F Supp 773, '75 (E D Pa 1993, "Ewn uith m e  

hem) bvrden of proof placed upon the government ~n naturaliiafian c a m  ivmmary 
j n d p e n t  remaine applicable ~n such actianb , 

ihIeiOnley \, hiram Linea 8USAl C o ,  834 F Supp 510 614 D Mass 1993 
'"The standard Ear allowance a i  a summan  Judgment m o f m  ~n m admralry C B P ~  LS 
sinonyrnous i i t h  that apphed m non-admiralty casea ' ' 8  
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pare far it by elimmatmg certain claims and defenses from the trial 

The Umted States Supreme Court has opined that courts 
should not view motions for summary judgment as disfavored proce- 
dural shortcuts, but as an integral part of the Federal Rules of C m d  
Procedure as B whole.15 Moreover, whenever a moving party satis- 
fies its burden under FRCP 56,  the "plain language of [the rule1 
mandates the entry of summary judgment;'''6 the moving party 1s 

entitled to judgment ''as a matter of law."1' Indeed, trial judges 
have an affirmative obligation to prevent factually unsupported 
claims and defenses from going to tria1,la and possess the power to 
enter summary judgment sua sponte, so long as the lasing party 
was on notice that it had an opportunity to present its evidence 

process 14 

W d  at 434-35 Summary judgment 18 appropriate to resolve ~ ~ % u e s  of la-, 
such as the meaning of amluted UXB Enter,  Inc v R u n  Leasing Co , 838 F Supp 
529. 532 (D Utah 19931 

iCelorex Cmp T Catreft, 477 U S 317, 327 $1986).%ir also Hams Y Palmetto 
Die, Inc ,835  F Supp 263,234 (D S C 15931, Independent Drug Uhalesalers Group, 

Supp 614, 618 IE D W m  15931, Heredla Y Jabson .  827 F Svpp 1922, 1524 ID. 
Nev 1593,. Butler v haviatar Inf'l n m s p  Carp, 805 F Svpp 1202. 1205 IWD \'a 

511. 913.48 D- Ohm 19931 4"musf enter bummary judgment"). Marrera Gm& i 
inn am^^ 829 F Svpp 523 626 ID P R  19931 ('mandates'). Kauffman Y Kent Stare 
U m v  815 F Sunn 1077. 1081 8 N D  Ohio 15931 1"mandarea"i .  Shakaaee 
Ydeuakanran SI& Community v Hope. 798 F Supp 1395, 1402 (D hlinn 19'921 
~''mnm grant"). Allitate Ine Ca v Narni.  795 F Supp 272, 214 (SD Ind 15521 
W h e n  the afandard embraced m Rule 56(c1 18 met, ammarpjudgment is mandata- 
n-1, Cahnra s Umted States Steel Corp , 49 Fed Empl Prachre Cases (BSA1 775, 
781 (WD Pa 1985) !CmandateJ'i But cf l'edlan v Explorsfinn S e n .  Inc, 876 F2d 
1197 1200 (5th Cir 15691 (-A distnm jvdge has the discretian to deny a Rvle 56 
motion men 11 the movant otherwise aucce%siullg carries Its burden of p rod  if the 
judge has daubr as to  the uladom oftermmanne the case before a full tnd "1 

IPDrew~ft I Prari, 999 F2d 774, 778-79 (4th Cir 19531. Sibley \ Lutheran 
Hosp of Maryland. Inc , 871 F2d 475. 483 '4th C n  19691 (Mumghan.  C J ,  concur- 
nngl, Fe lq  Y Gravas-Humpbeys 818 F 2d 1126. 1128 14th Cir 19871 

Welatex.  477 U S  at 326. Yu Y Peterson. 13 F 3d 1413 1415 n 3 (10th Cir 
15941, Balogun Y Imm~gratmn and Naturalmation Sew,  9 F3d 347, 352 15th Cir 
15531 I"gm,erned by Rule 5 6 s  ~equiremenr of fen d a y  nohce and am opparlunit) t o  
respondl. Stellr 3, Town of Tewksbuw, >lass, 4 F 8d 53 (1st Cir 19931, Waterbvry v 
T G &Y Stares Co , 820 F2d 1479. 1480 (9th Cir 1987) ("a dintnct court may grant a 
mmmari judgment bua ~ p o n l  if the loilng parry 'had a full and fail opportunity ta 
venfhre  the L S S U ~ B  Involved m the m a l m  ' "1 (c~talmn omlttedl, Beruto-Hernsndo Y 

Garllanee, 849 F Svpp 136, 139 l D P R  15941 [power to grant summaryjudgment 
m e  ~ p o n h ) ,  Triamphe Investor8 Y City of Nonhuoad, 835 F Supp 1036. 1016 & n 9 
(N D Ohm 15931 (sua sponte -'ant af  ~vmmary judgment). McLaughlin v Comptnn, 
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Despite FRCP 56's laudable purposes and the Supreme Courts 
strong pronouncements af entitlement, occasionally judges deny 
motions for summary judgment when summary disposition IS clear- 
ly warranted.20 A misunderstanding of the current state of the law, 
issue and factual mrnplemty, time constraints caused by an overbur- 
dened tna l  docket, and/or personal bias or individual notions ofjus- 
tice may serve 8 s  the genesis for improperly denied Summary judg- 
ment motmns.21 

Unfortunately, the law fails to provide an adequate mechanism 
to challenge improperly denied summary  judgmen t  motmna.  
Generally.22 courts hold that the denial of a FRCP 56 motion is an 

~~ ~ _ _  ~ ~~ ~~ ~ 

rule apamr mrnedmfe appellate r e v m  Puerfa R m  Aqueduct and Sewer Aufh I 
Metcalf  & Eddy In?, 113 S CI 6&4. 687 1993r, lhrehell v Foriyth, 472 C S 511 
526-28 19&6, Larimore Y Johnson i F3d 709 i l l  n 1 '&th Cir 1993 Harrii \ 
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interlocutory order that 1s not appealable.23 The pnrnary policy rea- 
son supporting this general rule i8 to avoid piecemeal appeals.24 

Theoretically, on entry of final Judgment, interlocutory orders 
merge into the court's final order and became subject to appellate 
review.25 However, most jurisdletions will not permit a party to 
appeal a summaryjudgment denial after a full trial on the ments.26 
Because the moving party may not seek an immediate appeal of the 

W O  U-RICHT, wpia note 11 3 2715, ai 636. 4 Ax JUR 2d Appeal and Error 
§ 104 ai 522 (1952) #"the demal af B motlan for mmmaryludgmenf LQ an mterlocum. 
v decision om]) and therefore not dlrrctly appealable "I ,  SOP elso Pacific Unlon 
Conf Of Seuenlh-Day Adrentlsts s hlarshall, 434 U S  1305. 1305 11977) Reed % 

Kmdruff County, Arkansas, 7 F3d 808 809.10 (8th Clr 19931 \"not a final &der and 
IS therefore not uavall? appealable unld the e ~ n e l ~ s i ~ n  of the / m e  on the mente"), 
Harris v Coweta Count?, 5 F3d 507. 510 (11th Cir 19931 !"demal af B momn for 

16911 ("zeneral ~rineinle that a demal of a matian far summarv i u d w e n t  IB not a 
revierable finafdeca;on"l, EEOC v Sears. Roebuck & Ca , 8 3 i  f 26302, 353 n 85 
(7th Clr 1988) (Imferlocutory and ihue nonappealable ), .4rdom \, J Ray MeDermotf 
& C a ,  641 F2d 277. 275-79 (5th Cir Unit A Mar 19811, Vddmta Lweiloek Co Y 
Wdllamb. 316 F2d 186 14th Cir 19631 A ~our f '% denial af a motion to reconsider the 
denial of B aummary judgment motmn i i  not an appealable order Pruett Y Choctaw 
Covntv Alabama. 9 F 3d 96 (11th Clr 19931 

9eSwitrerland Cheese Ase'n v E Home's Market I n c ,  386 U S  23, 24-25 
11956). S m a ,  R a b u c k  8. Co, 839 FZd ai 353 n 55, U%alen s Count) of Fulton. 19 
F3d 828, 830 12d Cir 19941. Clark Y Kraftca C O T ,  447 FZd 933 936 12d Cir 19711 

Wonrs-Homdton, 973 F2d sf 694 n 2 ,  United States Y 228 Acres of Land and 
Drelhng, 916 F2d 306. 811 (2d Cir 1990) Seais. Ropburk 0 C o ,  839 F2d a t  353 
n z5 

'BWatson himedca Sreel Inc ,  29 F3d 274, 277 17th Ca 19641 rdemsl  a i  a 
motion for mmrnary~udgment IS not subject t o  revie* once the diatrlct COYIT has con- 
ducted a full mal on the mente of a c l a m l .  Schmldr Y Farm Credlr Sew.  977 F2d 
511, 513 " 3  (10th Cir 19621. Lum v C ~ t y  and County of Honolulu. 963 F2d 1157, 
1170 (9th Clr 1992) ~''holdImgl that there 1s no need t o  ~ e v m  demals of summary 
judgment after there has been a mal on the m e n t e  "I, Boftmeau Farmera Elevator Y 

Woodward-Clyde. 963 F 2d 1054. 1068 n 5 (5th Clr 1962r l"Dema1 of mmmaly Judg- 
ment 1% not pmperly renewable on appeal from a finaljud.menl entered after a full 
tnal  on the menta "1, Jarrett Y Epperly 896 F2d 1013, 1016 16th Ca 19901 ('where 
mmmary jndgment LI denied and &e movant subsequent19 loses after a full tnal On 
the merit%, the demal of ~ u m m a r y ~ u d g m e n f  may not be appealee' l  
Xarthrop Worldwide Aircraft Sen,. Inc ,  S35 F2d 1375 1378 (11th CI; 1938) (..a 
party ma) naf rely on the unde-eloped state of the facts at the time he for 

find inch B C B W  e w t  denied. 113 S Cf 1417 (1993> Jmidi 895 F2d at 1016 1 
r"Mer conriderable research, %,e have found no ms; m wh;h B pry  vsrdlcf was 
overturned beesvee eummary pdgmenl had bsen mproparly demed " 8 .  cf libfsan, 29 
F3d at 277 I h u e  become m o t )  
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improper denial, It must face the painful choxe of bearmg the nsk 
and expense of trial27 or succumbing to judimal28 and self-imposed 

This article traces the history of summary judgment proce. 
dure. culminating with a diacuasmn of the current state of summar? 
judgment law in the federal Syitem In 19R6, the Supreme Court 
liberalized summar3 judgment procedure to encourage ita use E a 
means to dispose of factually unsupported cases Addmmally. the 
article will examine particular issues that often result in the erro- 
neous demal of aummary judgment The article then examines the 
inadequacy of mandamus, the collateral order doctrine. and certifi- 
cation under 28 U S.C. 8 1292(b) as mechanisms to obtain immedi- 
ate appellate review of summary judgment denials Finally, the  art^ 
cle proposes means by a,hich impraper denials could gain immedi- 

The scope of this article 1s limited to occasions when a court 
improperly denies a properly supported motion for summar? judg- 
ment an the ments The article does not address partial summary 
judgments,  but focuses on summary judgment motions that,  if 
granted. would resolve all aspects of the case 

Distinguishing a FRCP 66 motion from a motion to dismiss 
under FRCP 1Zib) and a motion for judgment on the pleadings 
under FRCP 1 % ~ )  1s imporrant Amonon to d i smm usually raises a 
matter of abatement and a dismissal IS without prejudice, the party 
may reassert the claim once it corrects the defect 30 A motion t o  dis- 
miss for lack of subject matter or personal junadictlon. improper 
venue. msuffimency of process or service of process, or failure to join 
a neceeaaq party only ennsions a dismissal of proceeding; It 1s not 

pressures to settle.29 

ate appellate rerlew 

~ ~~~~ ~ ~ ~~~~ ~ 

2 If rov ld  be infellecrualli dirhonesf to arreri that sl l  juries bale their der>- 
e m s  on the facti and law Knforfunaleli iome juries deode C ~ P ~ J  based on '"3,mpa 

rivare n~fmnb  ofiuatiee " Cf Palucki v Sears Roebuck & Co , E79 
fh Clr 1889, f m t 1 5  recogmnng the enstence ofruchpr1e18 

#.Marc S Galanter The Federal Rules  and the  Qua l rh  o f S a t r l a m r n t s  A 
Comment On Rosenburgi ,  The FidiiaiRuirs OfCirz l  Procedure i n l c f i o n  137 U P i  
L REV 2231, 2233 119891, fremendoua nvsh in reeenr rears to eneoursee settlement 
u i t h  an eye ED l o r e n n g  the demands on couria" 

'#Donald F Turner. Prirnte Anirfrusf Eni~resmrnl Poito Rrcommmdaf~ona ~n 

,110 WRIGHT, supra note 11 b 2713 a t  692, Q?I ala0 Sichale 1 hlaivera Nev i  
S e n  Inc 492 F Supp 266 260 , D  \-r 19801 I"dirmm%al for lack of bubiecr matter 
j u x d m a n  LE a matter of abarement ~n that ~f daea nor bar future B C I L O ~ Z  ' ,  
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a Judgment on the merits.31 Further, although a motion to dismiss 
for failure to State a claim upon which relief may be granted 
addresses the claim itself, the motion merely asserts that the chal- 
lenged pleading does not sufficiently state a claim of relief, the 
motion does not challenge the underlJing merits af the ~ l a i m . 3 ~  

Amotion for judgment on the pleadings contends that the mov. 
mg party is entitled to judgment based on the pleadings alone and 
only entails an examination of the sufficiency of the pleading8.33 
Conversely, a motion for summaryjudgment goes beyond the plead- 
ings and may be based on any evidence properly before the court at  
the time It decides the rnotion.34 The summary Judgment movant 
asserts that, based on the existing record, no genuine issue of mate- 
rial fact exists and It 18 entitled to judgment on the ments as a mat- 

Under modern practice, courts have blurred the traditional 
lines between challenges to the pleadings and summary judgment 
motions.36 When the moving party introduces matters autside the 
pleadings, a court will convert motions to dismiss for failure to state 
a claim and motions far judgment on the pleadings into motions for 
summary judgment.37 A court retains the discretion to decide 

'110 FVWCBT, supra note 11 S 2713, at 693. see d m  Ruich v Rvff, Weidenam & 
Reily, Lrd , 837 F Svpp 831. 883 IN D 111 1993) Cbmtion TO diemiis concerns the 
inffkiency af the camplamr. nut the merits afrhe iu i f ' '~  

3110 WRIGHT, mpia note 11 5 2713. at 593. see also J K by and through R K I 
Ddlenberg. 836 F Svpp 694 $D Ani 1993) lfests the formal sufficiency of the plead- 

ter ofia,V.36 

op~u los  Y Haney L Walner & Asroc, 83 
to dlsmias pursuant t o  Fed R Clr P 12 
not the merm of the SUI"), Solford \ Bvdd C o ,  149 
93) (.lteet only whether the elaim has been adequately 

stated ''1 
8810 W R I G H T .  supra note 11 5 2713. at 693 
W d  
'SId at 693-94 
~BFRIEDE\THU, dupm note 11 B 9 1, at 434 
V d  ~ " m w m g  party introdme% outside matters and clearly mends  t o  test not 

only whether the allegafiona are ~vffieient on their face bo state B dmm, but also 

Svpp 890. E98 rE D Pa 19931 ("a court may not consider materials autside the 
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whether to accept the accompanying evidence that triggers the con- 
version. however. once the court accepts those documents, It must 
convert the motion 32 Because they address the merits of the under- 
lying e l am,  converted motions fall within the scope of this article 

A court may not convert any other FRCP 12 motion into a 
motion for summary judgment.3B Federal Rule of Civil Procedure 
1 2 E  does not authorize a district court judge to treat a motion to 
strike an Insufficient defense as a motion for summary judgment 40 

Because the question of subject matter jurisdiction is inappropriate 
for summary judgment, a court may not convert an FRCP 12(b)(l)  
motion to dismiss for lack of subject matter j u n s d m m n  into a 
motion for summary judgment.41.4 court that dismisses B case for 
lack ofjunsdiction never reaches the merits of the action 12 

Accordingly, this article advances the proposal that mterlocu- 
tory appeal be permitted in those limlted situations a h e n  an appel- 
late court's potential reversal af a district court's order denying 
summary judgment, pursuant to FRCP 56, would effectively termi- 
nate the litigation. The responding district court a d d  be required 
to enter an order granting summary judgment for the moving party, 
with a Concomitant res iudicata effect 43 

n 2 ID N J 1992, I 12tb ,861 mafmn ''treated as a motion far b u m m a r y ~ u d g m e n i ~  The 
failure t o  prowde adequate nor i re to the parties that  a motian t o  dismiss 1111 be 
treated as B motion for summar) ludwenl IS reveraible error Rarktwl!  l n f l  Carp , 7 
F 3 d a t  1496 

3 1 K E w  EIXCLUR, S~NCLUR 0, F E D E ~  C m L  PROCEDLRL 5 5 12 a i  426 13d ed 
15921. see ais" Palm v LTnaed State?. 835 F S u m  512. 515 n 1 'N D Cal 1953'"If 
the court does not rely on the e~tmneous matters. the motmn to dlsmnrs udl not be 
converted mfa a motion for bummaryjudgment",  if Snyder \ Talbot 636 F Eupp 
19. 21 n 3 8D hle 19938 'm the C O Y ~ ~ E  discretion t o  consider addlnonal matenali  m 
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11. Summary Judgment 

A. Htstoricol Background 

The genesis of a "summary" proceeding m civil procedure can 
be traced loosely to bath Roman law and medieval Canon law 
decreed i n  1306 during the reign of Pope Clement V 4 4  Pope 
Clement sought to create a mechanism to have legal disputes decid- 
ed "'simply, on the level, without confusion or legal forrnalism."'45 
Later, medieval English merchants, engagmg in much of their com- 
merce at  borough fairs, developed fair or piepowder courts that  
included a form of summary procedure to settle disputes 46 Because 
of increased wealth and improved transportation, fairs diminished 
in cammermal importance with a concomitant decline ~n the m e  of 
piepowder Gradually, merchants abandoned these courts 
and brought their mercantile disputes to the common law and 
chancery courts.46 

As then  dockets increased and a8 they adopted Increasingly 
complex rules of procedure, the common law and chancery courts 
experienced lengthy delays. Unscrupulous lawyers advised their 
debtor-clients to exploit the highly technical rules governing plead- 
ing, causmg numerous case dismissals because of defects in form.48 
Further, debtors pleaded fictitious defenses to discourage creditors 
from pursuing suits by the prospect of increased expense and to 
delay the proceedings. Significantly, because the courts had no 
method to examine the factual basis of a suit or defense ~11ior to a 
trial on the merits, they failed to correct these tactics and the sys- 
tem flourished.60 

"Rabert W Millar, Three Amerzcon Ventures ~n Summa0 Civil Pmcedure. 38 
YILE L J 183. 194 ~1928)  Summary procedure m Continental Europe was gvlded by 
the pnnmple af the Roman summafim m8noscrrr Itallan ~unacs  applled a farm af 
aummary procedure prescribed by Pope Clement V s  decretal Sarpe contangit, whlch 
influenced the avbbequenf development of mart  of the modern Confmental ~ n l l  878- 
femb and Anglo-Amancan chancery and admiralty procedures id Far B dmcumon of 
Roman civil procedure see g e ~ d l y  P VAN WAYMELO, As INIRODUCTIOS TO THE 
PRIICIPLEB OF FtoIr~x CWIL Lw 119761. HEISEL E YNTEVA b A ARTHUR SCHILLER, 
Souac~ BOOK OF RO\LC\ L l w  11929) 

-Weafher-Rife Sportswear C o  Y United Stares. 298 F Supp 500. 511 n 5  
Cvif  Ct 1969) 

Wahn A Bauman. The Eualufian a i  Ihe Summnv Judgment Procedure, 31 
ISD L J 329, 330 11946) 

"Id at331 
.#Id Smeral other factor3 rontnbuted GO the deolme a1 the pmpowder cour ts  

including the dierupfne effscte of the Hundred Years' War on credit tranaactionn. the 
development a1 negotiable mefruments. and the failure t o  develop early c~mmereial 
cavrts id 

''id at 381-33 
Said 
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In response to mercantile pressure.  Parliament enacted 
Keating's Aet.jl providing a summary judgment procedure to expe- 
dite the legal enforcement of debts based on bills of exchange 6 2  
Gradually, use of the procedure expanded in England to include n r -  

During the nineteenth century, with limited exceptions. c m l  
procedure systems in the United States were based on English prac- 
t1ce.54 Forma af action were highly r i a d  and technical, generating 
much litigation over minute formalistic denations from pleading 
requirements 5 5  American court8 encountered the identical sham 
pleadings found in England 66 Common law and code pleading rules 
mandated that a court decide a party's demurrer or similar motion 
based solely on the face of the pleadings 5 ;  Accordmglj, B party 
could not go beyond the pleadings to establish that I! had no basis 
m fact 53 Because courts assumed that all pleadmgs were in goad 
faith. based on evidence to be presented at trial. any challenge t o  
the truth of a pleading that stated a claim or a defense necessitated 
a trial.js 

States responded to the sham pleadings by either permitting 

!"ally all aCtlOnS a t  law 53 

~ ~ ~~~~~~~~~ ~~~~~~~~ ~ 

5lSumrnar)-Procedure on Bills oiIxchangehct.  l a  & 18 l i o t  , c 67,lSSEl The 
Act required the plainriii t o  obtain a n r i f  warnmg the deiendanr that judpmenr 
a d d  be enrered ~ga lns r  hlm unless the deiendant ab tamd leave of court io  appear 
and defend himself rlrhln f i e i v e  days of ~ e m c e  of the wrn The POULT would grant 
ruch leave mi) IS the defendant psld IO the court the amount demanded ~n the ~ l r l r  
01 prmided andavits rmsing s deienre to the mfmn Beuman m p r a  nore 46. at 333- 
39 

j.10 WRICHI. cupia nore 11. 5 2711, a t  556 The procedure did not appl) t o  a 
limited number of tort8 and ro  breach of pmmiae io  marry proceedings Id 

t m n ~  m the realm of c i \ d  orocedure iruch a i  i u m m a n  iudemenr onnnated m t h e  
rule-making of the Englmh Judges ' " )  Same states, nbiabl; nrpmla,-arrempted ID 

i m p h f y  the Enpllsh x m  and compla~nt mqmrementa and develop true summar) 
arocedurea Bavman ~ u m e  note 46 at 313 In 1732 Viremia initiated a limited 
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motions to strike as sham or by requiring venfication af the plead- 
ings. The farmer failed because of  the high standard of  proof 
required and because many states did not apply these motions to  
general demals.60 Verification proved ineffective because the 
requirement denigrated into a mere farmality.61 

In contrast to English c m l  procedure, which was simplified by 
the late 18008, turn-of-the-century American civil procedure was in 
complete disarray.62 Most state and federal courts followed different 
rules for actions in equity and in law.63 Following the Conformity 
Act of 1872,64 federal courts applied contemporary state procedural 
rules m all actions at  law, which often were compartmentalized and 
technical 65 Accordingly, a federal court could only grant Summary 
judgment for an action at  Ian If the corresponding state had made 
prorismn for this procedure 66 Summary judgment was unavailable 
in federal court for aetiona in equity becauae federal equity rules 
failed to provide for this proeedure.67 

The revised English summary judgment procedure did not 
become firmly established in the United States until the twentieth 
century. In 1912, ?Jew Jersey became the first state to adopt a sum. 
mary judgment pracedure.68 Gradually, States adopted summary 
judgment dewces as part of them mvd codes; however, these codes 
limited summary judgment to certain classes of actmn69 and usually 
did not permit defendants to avail themselves of the proeedure.70 

#-laurnan, supra note 46, at 342-43 
s W e m ~ r e m ,  supra nore 54, at 6 

W c t  of June 1. 1372. ch 255, $5 5 & 6, 17 Stat 196, 197 The Conformay Act 
required that the e n d  procedure employed by mdwidual federal cour ts  conform 88 
closely a8 poaslble wth the procedure of the state ~n vhxh the federal court aat 
Stephen N Subnn. Federal Rules Loco1 Rules,  and State Rules L'niformLtj. 
D l u e ~ n r e ,  and Emerging Procedural Paiiarnr, 137 K Pa L REV 1999 2002 119891 
The Act dld not apply t o  equfy and adrnmslfy c a m  Id 

~~Xemsiem.  supra nore 54, at 5-6 When federal procedural Statute- and prac- 
t i c e ~  cook pmcedence over canfamiry ~ i t h  state law. federal judges refused to apply 
the state proeedvres Subnn. 6 u p m  note 64, at 2002 

i Zd  
"Weather-Rite Spartnrear v United States. 298 F Supp 508. 512 (Cusf Ct 

('10 WRIGHT, supra note 11, B 2711. st 556 The acope of these categories 

'3Eaurnan. IUWO nore 46. at 344 & n 118 

19691 (citation amdted) 

expanded mer time Id 
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Pnor to the adoption of FRCP j 6  in 1938, a summaryjudgment pro- 
cedure that applied to either party and that mas not dependant on 
the nature a i  the action did not exist m the United Statea.71 

B Federal Rule of C i o ~ l  Procedure 56 
Promulgated pursuant to the Rules Enabling Act of 1934,72 the 

Federal Rules of C a d  Procedure became effective on September 16. 
1938 73 The rules provided for B nationwide uniform standard.  
broader judicial discretion. and the unification of equity and eom- 
mon law procedure i4 The proponents of the Rules Enabling Act 
viewed the procedural uniformity as a tool to streamline litigation 
and arrive promptly at an adjudication of the merits.'j 

Federal Rule of Ciwl Procedure 56 established the standards 
applicable to summary disposition of cases in federal court The 
Rule war intended to play a substantial role m the expeditious reso- 
lution of cases.:6 The drafters envisioned FRCP 56 senmg as the 
primary mechanism for disposing of facially \ d i d  claims and  
defenses that, when probed. proved to be groundless i; Further. the 
drafters intended that summary judgment be applicable to all civil 
actlolls 78 
~ ~~ ~~ ~ ~ ~ ~ ~~ ~ ~~ ~~ 

lid a t311  
-.Act afdvne  19 1934. ch 651 ?S 1822. 48 Stat 1061 1934, 8raditied BE 

amended at 28 L S C S 2072,1982,, 
Wack B IVe>elnstein .After FLfh Bars of t h e  Federal Rule8 of Cg, 21 Procedure 

Are the Barrrsri  to i v a t r c i  B e t n g  Roi.ridz. 137 K PI L REX 1901 11969 The 
Supreme Court iranrniirred the  rule^ to the A t t o m e ?  General on December 20 
1937, a h o  presented them to Congress on January 3 1938 I d  For a discussion of the 
1938 jersion of the Ruler ~ s r  r e n m d l b  LI*RENCI KoENlGBBERGER AY I s I R O D I l ~ T I O \  
To THE FEDEmL RULE3 08 CnlL PROCEDLRE ,19381 

Enablmg Act authorlied the Supreme Cavrt t o  unite the general d e s  of cases ~n 
equni w t h  those ~n actions at Ian Exercising this optmn. the Court abolirhed the 
distmcfmn betueen the t x o  sets of d e i  Federal Rule of C i i d  Procedure 2 reflecti 
the abolition prowding tha t  there rhall be m e  form of action knoiin ab  a ' C L I I I  
action " Id 

'+Id Simdarb. the drafters of the Ruler sought urnfarmiti and simplicih in 
order to  a i h m e " m o o t h  substance onenfed lmrat~an Id  BI 1911 
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111. The Supreme Court Trilogy and Existing Summary Judgment 
Law 

A. The Supreme Court Z-ilogy 

Prior to 1986, much of the federal judiciary wa6 reluctant to 
grant motions far summary judgment.79 The Supreme Court warned 
against "tnal by affidavits" and did not hesitate to reveme grants of 
the motmn.80 As late as 1979, the Supreme Court cautioned lower 
courts against granting summary judgment in cases involving state- 
of-mind issues.8' The United States Court ofAppeals for the Second 
Circuit (Second Circuit) required the tnal judge to deny a summary 
judgment motion if the judge had the "slightest doubt" aa to the 
motion's prapriety.52 The United States Court of Appeals for the 
Fifth Circuit (Fifth Circuit) developed a reputation for reversing 
summary judgment grants causing one federal district court judge 
in New Orleans to post the sign, " ' S a  Spitting. No Summary 
Judgmentsd"83 

Heralded as bringing about a '"new era" for summary judg- 
ments,a4 three 1986 Supreme Court deemons effected a decided 

,Id I'In ~ t s  earl) yeare summary judgment merely represented an mfrequently 
"red method far dlspasmg of dearly fnvolaus or univbrtantmled l swsut i  "I Hazard. 
supro note 76 at 2241 I'Court interpretations rendered the device iirtually dar- 
msnf until >t i  recent revatahration by the Supreme Court ' I :  Willmm 0 
Berteliman, Significant Dr~elapmenB an The Lax of Summon Jud8mnis.  51 KU 
BEACH & B 19. 20 IIVinter 1987i (federal courts had been 'p8rs1mmmu~" in granting 
and aiflrmmg ~ummary  iudgmenrd S r ~ c ~ n .  supra note 38 S 8 14, at 436 ("confu- 
a m  and. m some conns, hostilf) toward the use of rummary~udgment m o t m i  "I .  
FRIEDEhTX*L SUDTY nnre 11 B 9 1. at 435 n 16 (emomcal data indicates that the num- 
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change in summary judgment p r a c t ~ e . ~ 5  The three decisions- 
Matsushito Electric Industrial Co. L. Zenith Radio Corp ,66 Celotex 
Corp. L- Catrett,@' and Anderson i' Lhbsrty Lobbj. Ine .9 departed 
from pnor  summary judgment precedent and  signaled a tu rn  
toward greater approval of summary judgment dispositions.89 As an 
illustration of this change in judicial attitude, the Second Circuit 
immediately reversed its prior stance toward summary pdgment.  
notmg: 

It appears that in this circuit some litigants are reluctant 
t o  make full use of t h e  summary  judgmen t  process 
because of their perception that thia court is unaympa- 
thenc to such motmna and frequently reverses grants of 
summary judgment. Whatever may have been the accura- 
cy of this view in years gone by, it is decidedly inaccurate 
a t  the present t ime .  .Bo 

1 hlatsushita-The .Yon,nomnt's Burden-In Motsushita 

$ED Mich 19931 ,"ushered 10 a ne* nt i  S e n  L Ed Sinerkos Enter 
529 F Svpp 911, 913 8s D Ohio 1993 gnired Lhaf there eases brought 
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Electrrc Industrial Co. o. Zenith Radio Corp.,91 several American 
corporations that manufactured and sold consumer electronic prad- 
ucts (CEP), pnmanly television Sets, brought suit against a number 
of Japanese companies Plaintiffs alleged that the Japanese manu. 
facturers had illegally conspired to drive American companies from 
the CEP market by mamtamng artifimally low prices far Japanese 
goods sold in the United States while simultaneously causing pnces 
for American goods sold in Japan to be fined at  an artificially high 
p I i ~ e . 9 ~  Plaintiffs argued that the defendants were able to sustain 
belowcost sales of Japanese products in the United States con- 
sumer markets through profits obtained in the controlled Japanese 
markets 93 The defendants acted with the full cooperation and sup. 
port of the Japanese gavernment.94 

After years of discovery and pretrial proceedings, the district 
court held that much af the plaintiffs'evidence offered in opposition 
to defendants' motion for summary judgment was inadmmsible and 
granted summmy judgment, opining that the admissible evidence 
did not raise a genuine issue of material fact as to the existence of 
the conspiracy.g5 The United States Court of Appeals far the Third 
Circuit (Third Circuit) reversed, determining that much af the 
excluded evidence was admiasible; and holding that in light of all 
the evldence a reasonable factfinder could find that a Japanese con- 
spiracy to drive out American competitors existed 96 

The Supreme Court granted certiorari97 to determine whether 
the American manufacturers-the nonmovants-had adduced suffi- 
uent evidence m support of their predatory pricing conspiracy theo- 
ry to ~ u r ~ i v e  summary judgment98 The Court held that to survive a 
properly supported motion for summary judgment, the nonmovant 
"must come forward 'with specific facts showing that there is agen- 
uine issue for tria1.'"g9To meet this burden, the nonmovant must do 
more than raise a "metaphysical doubt as to the material facts;"'QQ 
the nanmovant must establish that the record taken 8 8  B whole 
could support a finding by ''a rational trier of fact'' in favor of the 

W d  at 580.81 
''471 U S  1002 11985) 
Wluisushifa P i 6  C S at 565 
"Id at 587 
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nonmoving partylo' The Court concluded that the American manu- 
facturers failed t o  meet their  burden and  reversed the  Third 
Circmt's decision.1o2 

Sigmficantly, the Court permitted district courts to s+eiph the 
persuasweness of the nonmovant'a evidence presented m oppommn 
to a motion for summary judgment lo3 If the factual context renders 
the nonmorant's claim or defense implausible, that  party "must 
come forward with more persuasive evidence to support their c l am 
than would othermae be n e c e s ~ a r y . " 1 ~ ~  The Court confirmed the 
judicial authontg to revie=' the qualit) of evidence presented at a 
motion for summar)- Judgment, remanding the case to the Third 
Circuit with the order to determine if any other unambipous e n -  
dence existed to permit a trier of f m  to find a predatory pnce con- 
spiracy.105 

Additionally, the Court diluted the preferential inference that 
the nonmovant was entitled to  draw from the underlying facts. 
Although acknowledging that on summary Judgment the inferences 
to be drawn from the underlying fact8 must be viewed in the light 
most favorable t o  the nonmoving party,'O6 the Court limited this 
principle. opining that the substantive law of the case may limit the 
permmsible inferences to be drawn from ambiguous evidence 10: 
Further, facts that are equally consistent with both parties' theory 
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of the case do not, standing alone, support an inference f8voring the 
nonmovant's positian.106 

2. Celotex-Burdens of Proof-Three months after deciding 
Matsushito, the Supreme Court used Celatex Carp. il. Cntrett to 
elaborate an the parties' respective burdens of proof in B motion for 
summary judgment. In Celotex, Ys. Catrett filed a wrongful death 
suit against several asbestos manufacturers, alleging that her hus- 
bands death was caused by exposure to asbestos manufactured or 
distributed by the defendants.109 After a period of discovery, the 
Celotex Corporation moved for summary judgment, asserting that 
Catrett wa8 unable to produce evidence supporting her claim that 
the decedent had been exposed to Celaten's asbestos products.110 
The district court granted the motion; however, the circuit court 
reversed, holding that Celotex's failure to produce evidence negating 
Catrett's claims precluded summary judgment.111 

The Supreme Court granted certmran"2 and reversed, holding 
that summary judgment was proper 113 Writing far the majanty, 
Justice Rehnquist explained that the moving party bears the initial 
responsibility of informing the district court of the basis for its 
motion and identifying those portions of the record that demon- 
strate the absence of a genuine isme of matenal fact.114 However, 
FRCP 56 doea not require that the moving party support its motion 
with evidence negating the nonmoving party's clmm.116 Regardless 
of the manng party's failure to support a motion with affidavits or 
other evidence, the court should grant summary judgment '"so long 
as whatever IS before the district court" satiafies the requirements 
ofFRCP K 1 1 6  

WWolsushLla. 476 U S  a t  588, d Jansamus, supra note 101, at 785 (the Court 
confirmed the district court's authanfy to evaluate competing mfereneeii from the 
evidence1 Summsn. judgment should be demed only a h e n  B reaaanable jury eauld 
choose betvveen inference8 Arguably, *hen there a18 two equally plausible infer- 
e n c e ~ .  no mference at all exist i  and mmmar? judgment should be granted to  the 
party that  doe8 nor bear the burden of proof st trial Fnedenthal. supra note 21, a t  
786-86 This arpment is cansmfem with the langvage in ,WaofsushtD m whlch the 
Caurf stated that If the ~art~es'explanat~onb w r e  equally plavmble no inference of 
conrpiracy could be drann Id 

'"477 U S  317. 319 119861 
' W d  at319 
- ) )Id 

'474 u s 944 119851 
'Celafex, 477 US at 317 

,Id $"%e find no express OT implied requirernenr in Rule a6 that the moi-mp 
parts m p p m  Its manon with aifldaiiia OT other ~ u m l s ~  matenals ne#gofmg the oppo- 

--Fd ai 323 
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!+%en the burden a i  proof at trial 1s on the nonmoving party 
the moving party's imtial burden is not O D B ~ O U E  The moving party 
may discharge ita initial burden by ' 'showing-that 18. pointing out 
to the district court-that there is an absence of evidence to support 
the nonmoving party's case"11i In other words. the moving party 
could challenge the apposing party to '"put up or shut up' on a criti- 

Once the moving party has satisfied its burden, the nonmovmg 
party cannot rest on Its pleadings, but must produce affidavits, 
deposltians, answers to interrogatories, admissions, or other e n -  
dence to ''designate 'specific facta showing that there 1s a genuine 
issue for trial."'llB If the nonmovant did not "put up" by designating 
such facts. then summarg- judgment is proper 120 Evidence produced 
in opposition to the motion need not be in a form admissible at trial. 
but it should be of those types listed in FRCP 

Although Catiett tias a five-to-four decision, all nine justices 
generally agreed with the majority opinion's articulation of the 
respective burdens borne by the parties for summary judgment lZ2 
Justice White's caneurnng opinion distanced itself from the mapri-  
ty only to the extent that  i t  seemed to indicate that the moving 
party could satisfg its burden "without supporting the motion in any 
way or with a conclusionary assertion that the plamnff has no evi- 
dence to  prove his Three of the dissenters did not cntmze 
the majority's statement of summary pdgmen t  law. they merelg 
criticized its apphcanan to the particular facts of the case.124 The 
remaining dissenter, Justice Stevens, believed tha t  t he  Court  
should have affirmed the cmcuit court's decision on the "narrow 
ground of a district court venue error.125 

3. Anderson-Emdenttory Standards-In Anderson i. Ltbert? 
Lobb>, lnc.,'26 the Court took the opportunity to explain the eviden- 
tiary standard that the district court must apply when considering 
a summaryjudgment mation. Significantly, the Court held that the 

cal issue."lla 

gCelofsi, 477 U S  d t  324 
W ~ ~ i f i l s m a n ,  atipia mfe 79 at 20. Street, 686 F 2d st 1476 
"Crlalrr 477 U S  st 324 "appored by an) o f t h e  kinds ofeiidennary maten- 

a l i  h t e d  ~n Rule 56 L J .  except the mere pleadins8 t h e m d i e s  I 
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mal judge must consider any heightened standard of proof borne by 
the plamtiff, such as clear and convincing ev1dence.127 

Liberty Lobby, a nonprofit organization and "selEdesenbed 'cit- 
izen's labby," brought a libel action against columnist Jack Anderson 
and certain other coworkers in response to several articles in which 
the defendants characterized members of Liberty Lobby as "neo- 
Nan," "anti.Semetic," "racist," and "Facist."128 Under existing law, 
the plaintiffs, as public figures, could not recover unless they could 
prove by clear and convincing evidence that the defendants acted 
with actual malice 129 

Under prevailing precedents, the district court should have 
denied a motion for Summary judgment; the record wa8 voluminous, 
the issues were complex and several issues involved the defendants' 
state of mind.130 Nevertheless, the didrim court granted the defen. 
dants' motion for summary judgment, holding that the plaintiffs 
were unable to  establish actual malice.131 

On appeal, the circuit court reversed, holding that for purposes 
of summary judgment the plaintiffs only were required to prove 
their case by a preponderance, rather than by clear and convincing 
ev1denee.'3~ The circuit court believed that ''to impose the greater 
evidentiary burden a t  summary judgment 'would change the thresh- 
old summary judgment inquiry from a search for a minimum of facts 
supporting the plamtiffs case to an evaluation of the weight of those 
facts and (it would seem) of the weight of at least the defendant's 
uncontroverted facts as ~ e 1 1 . " ' ~ 3 3  The arcuit  court held that the dis- 
tnct court had improperly granted summary judgment because "'a 
jury could reasonably conclude that the . allegations were defama- 
tory, false, and made with actual mahce."'l34 

The specific issue before the Supreme Court was whether the 
circuit court had erred by failing to consider the plaintiffs' height- 
ened evidentiary burden for proof of actual malice, a t  the summary 

1"'Collma. aupm note 107. et 452-93 
)*$Liberty Lobh,, 477 U S  at 244-45 
'*#Id lcmng New York nmes  Y Sulhvan, 376 US 264,1964)j  
'aJBertelaman. supra note 79, at 15 
2'1LtberCi Lobby, 477 U S  at 246 ?he defendanta aubmiited the amdavit af 

Charles Bermant, author af t w o  of the contested articles In his affidaiil. Bermant 
descnhbed his efforts researching and nntmg the articles. and %fared that he stlll 
believed the factual accuracy of his aniclei Id at 245 The remammg ~ i f i c l e ,  anttsn 
by Anderson. was based on mformafm abtalnsd ~rclunvely from Bermant Id st 
245 n 2 

lWd at 247 
"SId (cltmg Liberty Lobby. Inc , 5 Anderson, 746 F 2 d  1563. 1570 lD C Cir 

IWd 
19841) 
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judgment stage 135 The Court began Its analysis iiith the language 
of FRCP 56, which requires there be "no genuine issue of materm1 
fact."136 The Court believed this standard provided '"that the mere 
existence of some alleged factual dispute will not defeat an ath- 
erwise properly supported motion for summary judgment:'' the dis- 
pute must be ''genuine" and the disputed facts "mater,al"13i 

The Court stated that the substantive lav of the case nil1 
determine which facts are material.'sa Only those dmputed facts 
that  may affect the outcome of the case under the governing lam 
will preclude the entry of summary judgment, 'irrelevant or unnec- 
essary [factual disputes1 uill not be counted ''139 

The dispute over these material facts must be genuine-that 
is. the evidence must be such that a reasonable tner of fact could 
return a verdict for the nonmoving party 140 Accordingly, the non- 
moving party may not rest on the allegations or denials of its plead- 
ings, but must present "significantly probative" evidence to support 
Its complaint 161 If the evidence presented is "merely colorable" or 1s 

no t  significantly probative,  t he  court  may  g r a n t  s u m m a r y  
judgment 142 The existence of a mere "smntdla of evidence" ivill not 
satisfy the nonmorant's burden 113 

The Court acknowledged that its interpretation of the summary 
judgment standard mirrored the standard for a directed verdict 
under FRCP 50(a, 144 If, under the applicable law, reasonable minds 
would not differ as to the import of the evidence and the resultant 
verdict, the tnal judge must direct a verdict 146Accordmgly, summary 
judgment may be viewed as an early motion for a directed verdict 146 

~~~~ ~~~~~~~ ~~~ ~ 

Id 
I d  at 248 

I d  
Id 

i d  a t  247 48 
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Significantly, the Court also held that "m ruling on a motion 
far summary judgment, the judge must view the evidence presented 
through the prism of the subatantive evidentiary burden."14' When 
determining whether B genuine issue of material fact exists, the 
trial judge must conalder "the actual quantum and quality of proof 
necessary to support liability'' under the substantive law.148 When, 
as m Liberty Lobby, the nonmoving party must meet a higher evi- 
dentiary burden at  trial--such as proving an issue by clear and con- 
vincing ev idence tha t  party must meet the same burden in resist- 
ing summary judgment 149 Consequently, the appropriate summary 
judgment inquiry in Liberty Lobby was whether the evidence could 
support a reasonable jury finding that the plaintiff had established 
actual malice by clear and convincing evidence.lj0 Because the cir- 
cult court had not reviewed the district court's grant of Summary 
judgment through the pnsm of clear and convincing evidence, the 
Court vacated the circuit court's decision and remanded for recon- 
sideration.lj1 

Notably, the Court neither hmited this qualitative review to 
defmnatmn cases nor limited Its holding, that the applicable eviden- 
tiary burden be incorporated into the summary judgment determi- 
nation, to higher standards.152 Further, in the wake of Matsushito, 
the Court's opinion in Anderson arguably adds the proposition that, 
when judging the relative plausibility af competing inferences, "the 
critical point of relative plausibility varies as  B function of the 
standard of proof."'63 Accordingly, Ln deciding a motion for 8umma- 
ryjudgment, the trial judge must consider both who has the burden 
of proof at  tnal and the nature of that burden. The nonmovant no 
longer may rely an its traditional entitlement to reasonable infer. 
ences from facts within the record to survive B motion for summary 
judgment. 

4. Summary: Supreme Court Clarification and Liberal~rot~an 
of Rule 56-Focusmg on questions of constitutional Import, the 
Supreme Court rarely writes extensively about a federal rule of civil 
procedure.154 That the Supreme Court elected to hear, decide, and 
write thorough and far-reaching opinions in three case8 in one term 
abaut a single rule of civil procedure signaled a significant change 



166 MILITARY LAW REVIEW [Vol. 147 

in judicial a t t i t ude  t o r a r d  the Summary judgment device.1jj 
Significantly, in all three cases, the Supreme Court overturned cir. 
cult court rexersals of summary judgment awards by district courts. 

As one legal commentator noted. "the majority opmmons read 
like an ode to the wonders of summary judgment."156 The Court's 
message has been to disregard previous dictum solicitous of non- 
movants: trial courts should Start ag5ess1vely granting summary 
judgment mOtmn6 when appropriate 167 

As Justice Rehnquist wrote in Celotex, summary judgment ''3s 
properly regarded not as B dlsfaxored procedural shortcut. but 
rather as an integral part of the Federal Ruler as a uhole. uhlch 
are designed " ' t o  ~ecure  the just, speedy and inexpensive determi- 
nation of ever>- action "'1% Courts must construe FRCP 66 "with 
due regard not only for the rights of persons asserting claims and 
defenses that are adequately based in fact to have those claims and 
defenses tned  to a jury, bur also for the nghts of persons opposing 
such claims and defenses to demonstrate . prior to trial. that the 
claims and defenses have no factual hams 1'159 Indeed. the last t uo  
sentences of FRCP %(el were "designed to facilitate the 5 a n t m g  of 
motions for summary judgment , , ,"I60 

The language contained m the Supreme Court tnlagi. of cases 
changed the tone of the Court'e perspective on summary judgment 
motions, s~gnalmg to lower courts that the) should not be unduly 
cautious in gTanting these motions The Court's rhetoric m these 
three decisions created an environment conducive to greater use 
and granting of the motion 162 The Supreme Court sought to encour- 
age courts to interpret FRCP 66 in such a manner that a l low the 
trial court to isolate and dispose of factually unsupported c l ams  

-~ ~~~~ ~~ ~~~~ ~~~ 

'Id 
. a U  - 7  ,ne . . . . . . . 
:.Id BI 107 cf Jamer V Chin Clark s Coats & Clark Inc The EIaLenth 

Circurt Clar i f ies  the inrfiol Burden an e Motion for S u m m u i )  i u d p m m t  26 G a  L 
Rai 1009 1992, #"As d r e b d f  of Cilafei summary iudmenr  *,ab more readilv a ~ a i l  
able than before " I  

CeloferCarp I Carrerf,477 I S 321 327 , 1 9 8 6 ~  
Id 
Id at 325-26 
Srempel, 8 u p m  note 8 5 ,  ai 99 Lawrence >Y Pierce. Suntmnry Jvdgnrrii  A 
Means afSurnniar i l> Resolring D w u f e s .  53 BROOK L REX 279, 286 19d i l  

,'enmurage broader use of summar) Judgment' Childreis supra note 80 at 193 
' ' ~ ~ g n a l  by the Court that pretnal practice mum become more lhberal-that t u :  

E O U ~ I I  rhadd  not be reluctant r~ giant runimaryiudgmenti >\here appropriate " 8  bee 
also Sheldon Ca Profit Sharing Plan and Trust \ Smith, E26 F Svpp 1262 1269 
,>\-D N c h  19931 ("In recent years. the Supreme Court has encouraged the use of 

e t o  eninre ~ m r ,  speed), and e f h e n r  determl- 
nations m each C B S ~  
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and defenses without fear of overzealous second-guessing at  the 
appellate court leve1.'63 

After the Supreme Court's tnlogy of cases, summary judgment 
law generally favors the defendant, particularly if the defendant is 
the movant and does not bear the heavier burden at  trial.164 The 
trilogy permits the moving party to challenge the apposing party's 
evidence prior to trial. In other words, the mavmg party may chal- 
lenge the nonmoving party to "put up or shut up "165 If the nonmov- 
ing party fails to establish a genuine issue of material fact for tnal, 
it forfeits its nght to B trial on the merits. 

IV. Summary Judgment. The Current State of the Law 

A. The Mouant's Burden 
For purposes of summary judgment, the law governing bur- 

dens of proof at  trial determine the relative burdens of the parties 
to obtain or survive summary judgment.16e The moving party 
alu,ays bears the imtml burden of establishing that no genuine 
issues of material fact exist necessitatine a tnal  on the rnerits.167 
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If the moving party bears the burden of proof at tnal ,  I t  must 
submit evidence affirmatively establishing all the essential d e .  
ments of its case such that no reasonable jury could find for the 
opposing party168 Further, It may need to negate the existence of 
some material element of the nonmoving party's clam or defense 169 
However, if the nonmovmg party bears the burden of proof a t  trial, 
the movant may satisfy Its summary judgment burden merely by 
pointing out that the nonmovant cannot establish an essential ele- 
ment of Its case.170 

Although the Supreme Court stated that, when a moving party 
does not bear the burden of proof at trial. It may satisfy Its burden 
by '"showing'-that is pomting out to the district court -that there 
18 an absence of evidence supporting the nonmoving party's case,"l;i 
the moving party may not satisfy its burden mere13 by filing an 
unsupported motion or by filing a declaration that the nonmoving 
party lacks sufficient evidence to prove the case 172 As a m~mmum.  
the movant must inform the di8tnct court of the basis of Its motion 
and identify those portions of the record that establish the absence 
of a genuine issue a i  material fact.173 

lotex Corp > Catretr, 477 U S  317 325 11986 

den at trml 
Anderson. 834 F Supp at 1367 8"merely rfofmg t h a t  the n m  moumg pert) cannot 
meer ~ t s  burden s r  t na l  IS ,tot suffleienr"r 

the moving party m u ~ r  pmnr ID spec~i lc  p o r t m a  of the record 

~-~Caiocar,  47: E S at 323 
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In his concurring opinion in Ceiotex, Justice White clarified the 
Court's opinion, writing: "[Ilt is not enough to move for summary 
judgment without supporting the motion in any way or with a con- 
clusary assertion that the plaintiff has no evidence to prove his 
ease."ll4 The moving party still must discharge the burden that 
FRCP 66 places on it.175 

B. Suroilring the Motion: The Nonmouant's Burden 

If the moving party carries its initial burden of presenting the 
court with B properly supported motion for summary judgment, 
then the nonmoving party "'must set forth specific facts showing 
that there is a genuine m u e  for trial.'"176 However. this burden 
shifts to the nonmovant "Iilf - and only if - the moving party car- 
ries the initial burden . . . ."I77  The quantum of evidence required to 
survive summary judgment will depend an the nonmavant's burden 
at  trial.17s 

When the nanmauing party bears the burden of proof at  trial, 
summary judgment 1s appropriate if the nonmovant cannot "'make 
a showing sufficient to establish the existence of an element essen- 
tial to Iitsl C B S B . " ' ~ ~ ~  The nonmovant must make a sufficient show- 
ing on euery essential element of the case for which It bears the bur- 
den of proof at  trial.180 When the nonmoving party completely fails 
to prove an essential element of the its case, all other fact8 are ren- 

I-Ud 8t 328 IWhite, J , cancurnng) 
]-,Id 
I"hderson v Liberr? Labby, Inc , 477 U S  242. 250 119661 leifation omitted1 
l i h d e r s o n  Y Radisson Hotel Corp , 834 F Supp 1364, 1367 i S  D Ga 1993,. 

see ofso R ~ J J  \, Int'l Paper Co , 943 F2d  589, 591 15th Cir 19911 crrf dmied, 112 S 
Ct 1675 (1992) I"the party oppaimg B motion for avmrnaryjudgmenf muef respond 
only after the moving party meets >t i  initial burden"], Chevalier v Anma1 
Rehabihtarion Ctr , Inc , 839 F Supp 1224. 1231 (P D Ta 19961 rnanmovant E not 
required t o  respond t o  the m a t m  until the movant properly svpparta his motion 
wlth competent endend' ) .  Faremaster, supra note 167. a t  749 ("party ~pposlng sum- 
m e r ~  ludwenf  need not remand unless and untd the movant has iatlrfird the bur- 

- 
m e  el80 Clark % Sears. Roebuck & Co , 827 F Supp 1216. 1218 ( E D  Pa 1993). 

I*aReleh Y Cm& h e ,  987 F2d 1357, 1359 a th  Clr 1993) (emphaua added]. 
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dered mmare r i a l . l a l  This burden 1s not satisfied by the nan- 
movant's assurances that it will dexelop further facts later or at 
trial 18'Furthermore, the 'mere existence of a smntilla of evidence" 
in support of the nanmaxmg part's position 1s Insufficient to prevent 
summary judgmmt.183 

If the nonmoving part? does not bear the burden of proof at 
tnal ,  it must respond to the moving partys affirmative evidence, 
which presumably has established its entitlement to summary judg- 
ment on every essential element of its case The nonmaring party 
will not survive summar:-judgment unless ''in response, [it1 'comeisl 
forward a i t h  significant, probative evidence demonstrating the 
existence of a triable issue of fact '''184 This evidence does not neces- 
sarily have to be new and different evidence from that presented by 
the movant; It may be material already on file ivith the court.le5 If 
the nonmovant points to  evidence in the recard that the movant had 
used TO support Its motion for summary judgment, the nonmavant 
has satisfied its obligation to "go beyond the pleadings . It01 desig- 
nate specific facts showing that there IS B genuine issue for tnal  "1'6 

The evidentiary burden on a nonmoving party in a motion for 
summary judgment 1s greater than in a motion to dismiss 18; The 
l a a  requires more from the nonmovant to sumire a motion for sum- 
mary judgment than presenting a complaint that states a claim on 
which relief may be granted.'BE 

The nonmoving party may not escape summary judgment by 
relying solely on the court drawing all inferences m Its favor While 
acknoaledeng the traditional inferences afforded to the nonmoving 
party. man:- court3 are l~mi tmg  those inferences The inferences 
~ ~~ ~~ ~~ ~~ ~ ~ ~ ~~ ~~ ~~~ ~~ 

lL-Celatex Carp v Catretr. 477 U S 317. 323 119S6r. Reiolutmn Trust Corp \ 

Holmes, 839 F Supp 449, 461 IS D Tex 19931 Heredm \ dahnran 82: F Supp 
1522, 1624 D Ne> 1993 

l"Chnitenson v Saint Mary's H o e p ,  635 F Supp 496. 501 D hlinn 19938 
\Iichigan State Podiatry irs'n v Blue Cross and Blue Shield of Michigan SS1 F 
Sup0 1239. 1241rED Mich 19678 

l .shderron v Liberty Labby 1 7 7  U 5 242 2 6 2 , 1 9 8 6  
IPrUmted Srafes L Four Parcels of Real P~aper fv  941 F2d 1426. 1135 811th 

Cir 1991' enbanc , c ~ l a f m i  omrredl 
li'Iaquith Y hlilddle 5 Uti1 Inc ,  847 F2d 166. 198-99 '5th C n  , rert  denied 

458 D S 926 '1988, JSC also Foremaster ~ w r n  note 16i at 748 I'draidmE the 
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must be "reasonable" one8.189 The nonmavant may receive the benefit 
of inferences only if they are "justifiable inferences from the evi- 
denee."lgo 

As Motsushita and Liberty Lobby indicate, a distnct court may 
examine the nonmovant'8 evidence for both its evidentiary sufficien- 
cy and its qualitative import,-that ia, its " implaus~b ih ty . "~~~  m e n  
the factual context of the c a ~ e  makea the nanmovant's claim or 
defense implausible, that party must come farward with more per- 
suasive evidence to  survive summary judgment than ordinarily 
would be requred.192 

In addition to drawing all reasonable inferences in the non- 
moving party's favor, the court must view the evidence in the light 
most favorable to that party 193 Because credibility determinations 
are not appropriate a t  the summary judgment stage, the court must 
accept t he  nonmavant 's  evidence as true for purposes o f  t h e  
mation.194 

There are limits t o  the nanmovant's ability to raise a genuine 
issue of material fact through the submission of contradictory e w  
dence. Evidence that 1s merely colorable or not significantly proba- 
tive will not forestall summary iudement.19j A district court must 

~Whi ldre%s.  ~ u p r o  note 80, at 192, nee a180 Mounts Y United States. 838 F 
Svpp 1187, 1192 IE D Ky 19931 ~' ' ' trial court has at leaat i ~ m e  discretion t o  deter- 
mine whether the respondenf'a claim IS nmplausible"') <citation amittedl. TRIY 
F~nanc~al Sys , Inc Y UNISYS Corp , 836 F Svpp 994. 1002 (ED \Ixh 1993) 
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resolve factual issues af controversy in the nonmarant'r favor only 
"where the facts spec~tically averred by that party contradict facts 
specifically averred by the movant . . Further. a nonmoving 
party doer not generally create a genume issue of matenal fact by 
submitting an affidavit that contradicts prewous deposition testi- 
mong.19- or that merely contains eonclurorj allegations.196 

Similarly. legal memoranda a111 not create an issue of fact 
capable of defeating an otherwise proper motion for summary judg- 
ment 199 Nor may the nonmovant survive summary judgment sim- 
ply by attacking the credibility of the morant's affiants without a 
supporting factual basis 200 

Even with the benefit of all reasonable inferences and the evi- 
dence viewed m the light moat favorable to 11, the nonmoving party 

~ ~~ ~ ~ ~~~~~~~~~~ 

Fire Ins Ca r Rommger, 82: F Svpp 1 2 7 i .  1278 8s D Ter 1993 Giordano I 

ffilliarn Paferean College 804 F Supp 637, 610 D S J 1992 
LmLqan Y Satmnal Wddhfe Fed n 497 U S  671, 668,19901 
'Kennedy r Allled \luf Ina Ca 962 f 2d 262. 266 89th Cir 1991 leenerd 

2"Schaarier. aiipia nore 194. at  479 
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must do more than present mimmal evidence on the issue that it 
asnerts LS disputed.20' Indeed. after LLberty Lobby, the nonmovant 
may not merely produce "specific facts" establishing Some founda- 
tian for its claim; the nonmavant must produce enough facts to  
allaiv a reasonable jury to return a verdict in its favor.202 

Although the nonmovant's failure to oppose summary judg- 
ment naives the right to contradict any facts asserted by the 
movant,203 the failure to respond to a motion far summary judg- 
ment does not  automatically entitle the moving party to judg- 
ment.204 Because FRCP 56 provides far summary judgment only "if 
appropriate,'' the court must determine entitlement t o  summary 
judgment based an the parties' submmsions.205 Accordingly, where 
the evidentiary record does not establish the absence of .a genuine 

lolCarrall Touch, Ine v Eleefro 3lechanical Sya , Inc , 3 F3d 404 413 [Fed Ca 
1w11 
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issue of material fact, the court must deny summaryjudgment even 
i f t he  nonmoving party has failed to submit opposing evidence.206 

c. Special Issues 

1 Intent and ,MotL~atLon-~.aditionBI1S, courts and commenta- 
tors have been reluctant m granting summary judgment in cases 
involving issues of intent or m0tiratmn.20~ Indeed, in Poller c 
Columbia Broadcasting System, I ~ C . , ~ ~ ~  the Supreme Court prond-  
ed support for this reluctance uhen  the Court cautioned that sum- 
mary judgment should be ‘‘used sparingly in complex anti-trust liti. 
gatmn where motme and intent play leading roles ‘‘209 Accordingly, 
courts have denied summary judgment in cases involving fraud 
labor disputes, denaturalization, mistake,  and corporate judg- 
ment.210 The unwillingness to grant summary judgment in cases 
~nvo lv~ng  state of mind ISSUBS ~ 8 %  particularly pronounced in the 
employment discrimination arena.211 a hesitancy that continues in 
some courts.212 

~~~ _____~ ~~ 

‘XPico)o 149 F R  D a t  136 citing S l e p m m h r n  122 F2d  st 929, Thorrtan \ 
E ~ m s  692FZd1064. 10 iS l i thCl r  19628 
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Fortunately, not all courts have exhibited this attitude Many 
courts are more receptive to granting a properly supported motion 
for summary judgment in case8 involving issues of intent,213 even m 
employment discrimination cases 214 Courts have granted summary 
judgment to defendants in cases involving fraud, conspiracy, and 
other claims involving 6tate of mind issues when the apposmg party 
was unable to support its allegations sufficiently to create a genume 
LSSUB of material fact.215 

~~ 

2 'Raeer v Yellow Freiehf Svs Inc 21 F 3d 146 148 (7th Cir 19948 (retahara- 

~ ~ B I L O ~ L I ,  Chnbtiania General I i 8 . v  Great Amencan Inn, s i9  FZd 268, 274 12d 
Cir 19921 ('though the construction of a c ~ n t r s ~ f  16 a matter of law, when reson to  
extrinsx evidence 18 necessary $0 shed light on the parties mtent iummcuypdgmenf 
ordmanly i s  not an eppropnate remedy "I ,  W d e  Y L w ' s  nanbp Co , 836 F 
SUDD. 587. 600 IK D 111 19931 ('must be areumrmct in anmaachine mmmaw iude- 
ment motions that turn on a pany'c dmte af mind "I, Orange Like Aasoc ,.i& b 
Knkpatnck. 025 F Supp 1169. 1173 IS D h Y 19931 i'rhere B defendant's intent 
and state of mind are  mobc car ad. ~ n m m a r ~  iudment is ardmadv ~ 1 8 0 m o ~ n a t e  "I 

%%e Galdman v-first Nat'l Bankbf Boston, 985 F 2 d ~ l 1 1 3 : i l i 6  (1st h r  
19931 (age discnmmatm " 'Ielren in cases where elusive concepts such as m a f m  OT 
intent *re at isme summary judgment may be apprapnate d the m n m a m g  party 

indication of the necessary motive DT intent "1, cf Palucki v Sears, Roebuck & Ca , 
879 F2d 1568. 1672 (7th C n  1989) ("The workload c n i m  of the federal c o w t i .  and 
reslimtion thar atle \'I1 18 ~ccaiionally 01 perhapa more than maeonally used by 
plamfiffa as a svbsritvte for principles of Job pmtecrmn that do not yet exlet m 
American law. ha>e led courts t o  take 8 cntieal look at efforts t o  wllhatmnd dean- 
dants monons far svmmcuyjudgment ") 

2-610A WRLOHI. mpra note 11, 5 2130, at 262.65 (eitatmns ormtted), aee d m  
Seheib v Grant, 22 F 3d 149 165 (7th Cir 1994) (federal wiretapping statu*) 



176 MILITARY LAW REVIEW Wol. 147 

Continued judicial reluctance to grant summary judgment in 
cases involving ISSUBS of motive or intent 1s misplaced.216 Federal 
Rule of Civil Procedure 56 fail8 to distinguish state of mind from 
other issues, an omission that is apparently knowing and dehber- 
ate.Z17 Further, Liberty Lobb, wag a sigmfieant departure from the 
Supreme Court's historical reluctance to grant summary judgment 
in such c a s e ~ . ~ ~ S  One of the most revealing aspects of the Courts 
opimon was its recognition that a mere contention that state of 
mind issues are implicated 1s msuffiment to defeat a properly sup- 
ported motion for summary judgment 219 

In any case where intent or motivation 1s a t  issue, the basic 
allocation of burdens of proof remains the same.220 As long as the 
moving party properly supports It8 motion. and the nonmovmg 
party fails to present evidence setting forth specific facts that create 
a genuine imue of matenal fact regarding that motive or Intent. 
summary judgment 15 proper.22' 

The t>pcal disparate treatment Title V I P  employment dis- 
crimination case s e w e s  as an excellent forum to illustrate this 
point The Supreme Court articulated the parties' respectire bur- 
dens of proof in McDonnell Douglas Corp. U. Green.223 The Court 
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determined that when an absence of direct evidence of disenmma- 
tion exists, and the plaintiff is relymg an circumstantial evidence, 
the plaintiff must first prove a prima facie case of diacnmmation by 
a preponderance of the ev1dence.2~~ The elements of a prima facie 
case are flexible, varying with the specific adverse employment 
~ct ion.225 The establishment of a prima facie case creates a pre- 
sumption that the employer acted unlawfully and shifts the burden 
of production to the defendant.229 An inference of discrimination 1s 
raised only because the court "'presume[sl these acts, If otherwise 
unexplained, are more likely than not based on the consideration of 
impermissible factom"227 

To rebut the presumption of discrimination, the defendant 
must set forth legitimate reasons for the challenged action.ZZ8 
Specifically, the defendant ''must articulate some legmmate, nondis- 
criminatory reason" for its  conduct 2 2 9  The Supreme Court  
explained that this burden is not simply one of pleading; rather, the 
defendant must advance admissible evidence establishing B nondis- 
criminatory reason for the challenged employment actian.230 The 
defendant's burden is an easy one to satisfy. It 1s not required to 
persuade the court that  its articulated reason for the employment 
decision is the true reamn.231 The defendant must only r a m  '"a gen- 
uine issue of fact as to whether It discriminated against the plain- 
ti&"232 

Should the employer satisfy its burden, the plaintiff must 
prove by a preponderance of the endence that the defendant's rea. 
6on8 are a pretext for d ~ s e r i m i n a t i o n ~ ~ ~  and that discrimination was 
the real reason for the challenged a~t ion .23~ The ultlmate burden of 

2gt%fcDonne!l Davgins Carp, 411 U.S at 802. Saint Marjs Honor Ctr Y Hlcks, 

ZWanaoniui. aupm note 101. at 750 
~ ~ % c k s .  113 S C t  at 2747 (crtations omatedr. Lenmr Y Roll Coasters, Inc , 13 

F3d 1130. 1132 17th Cn 19941 Iraismganmference of dlscnmmation) 
ZTexas Dep t of Commumty Affs~rs Y Burdme. 450 L' S. 243, 254 119611 I h f -  

ing Furnco Consf. Carp v Waters 438 U S  667, 577 (19 
92aHicks. 113 S Cr at 2717. Lenair, 13 F3d at 11 

113 S Cr 2742,2747 (19931 

nondlscnrnlnafori reason1 
~ * ~ n m a n n e i i  ~~~~l~~ coq creen, 411 u s  792,802 (1973, 
'"Jansonlus. a w r o  note 101. at 750, Burdine, 450 LT S at 254 
2Wurdmr. 450 U S  st 254 rThe defendant need not persuade the court that 

~t was actually motivated by the proffered reasons "1. ~ e s  =!so Jan~amus. supra note 
101. at 750 

ra~Ewdtn#, 450 L- S. at 254.55 
* W d  81 253, Lmoir, 13 F3d at 1133 (foeun nn t h e  apeciile reasons advanced by 

the defendant), McDonald Y Unmn Camp C o w ,  898 F2d 1153, 1160 (6th Cir 19901 
*Wamf Maw's Honor Ctr Y Hicks. 113 S Ct 2742, 2752 (1993): Maore Y 

Nutrawmet Ca , 836 F Svpp 1387, 1396 IN D I11 1993) 
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persuading the trier of fact that the defendant unlawfully diacnmp 
nated remains a t  all times with the plaintiff 235 

When deciding a motion for summary judgment.  the t n a l  
judge must view the ewdence through "the pnsm of the substantive 
evidentiary burden."236 In a Title VI1 case, the plaintiff bears the 
ultimate burden af proof at tnal .  Accordingly, the substantire evi- 
dentiary burdens found in a Title \lI case on the mente sigmficant- 
ly affects summary judgment analys1s.233' 

When the defendant LS the moving party, Its burden LS satisfied 
by pointing out that the plaintiff cannot establish a prima facie case 
of discrimination 2 3 3  To survive summary judgment, the plaintiff 
must be able to establish a prima facie care of diserimmation.239 If 
the defendant cannot articulate a legitimate, nondiscnmmator) 
reason far its action, then summary judgment far the plaintiff 1s 
aooroonate.240 Hone~er .  If the defendant can articulate such a rea- 

. .  
a i  dirparare impact does not ~ulomaiicall)  ~ U T I L I ~  a morion for aummar) judg- 
ment") Janramur, supra note 101, at  780 8"mqonti holds that iummarypde-  
meni may be auarded despite presentanon of evidence ruffic~ent to  state a pnma 
fame Case'') 

>i"Barnharr Pickrel Schaeffer 4 Ebelmg C o  12 F3d 1382. 1390 6th C.r 
1993 
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son, the plaintiff must raise a genuine issue of material fact as to 
whether the articulated reason is pretextual to survive summary 
judgment.241 If the plaintiff raises a genuine issue as to the le& 
macy of the defendant’s stated motive, summary judgment IS inap- 
propriate because It is for the tner  of fact to determine which story 
IS to be beheved.242 Conwmely, if the plaintiff fails to provide ade- 
quate evidence of pretext in the face of the defendant’s strong justi- 
fication evidence, summary judgment 1s appropriate 243 

In comparison, if the plaintiff 1s the moving party, the eviden- 
tiary requirements for summary judgment are analogous to the evi- 
dentiary requrements far a directed verdict.244 The plaintiff must 
establish each element af its c lam to such a degree of certainty that 
no reasonable trier of fact could find against it.245 For summary 
judgment, the plaintiff must establish a prima facie case ofdiscnmi- 
nation and-if the defendant has articulated B legitimate reason for 
the challenged action or such a reason has been established through 
discovery-establish that the proffered reamn is a pretext for dis- 
climinatian 246 Ifthe plaintiff fails to make such a showing, af if the 
nonmovant-defendant presents sufficient evidence to raise a gen- 
uine issue of material fact, the plaintiff is not entitled to summary 
judgment.247 

2 ComplexLty.-Courts should not deny a properly supported 
motion for summary judgment merely because of the case’s tom- 
p l e ~ l t y 2 ~ 3  Indeed, summary judgment’a utility 86 a mechanism for 

“’Bornhart, 1 2  F3d at 1389, .Mztchrll, 1 2  F3d at 1315, Woshinglon, 10 F3d at 
1433 Hankml Y Temple Umr , 829 F2d  437, 441 (3d Cn 15871, Steekl Y .\fatmala. 
Ins, 703 F2d 392, 393 (9th C n  19831 ( muit tender a genuine msne of matenal fact 
as to  pretext ~n order t o  avoid summary judgment”), Reiff Y Philadelphia County 
Court Of Common Pleas. 827 F Svpp 319,324-25 (ED Pa 1993) 

*‘~nhshinglon, 10 F3d at 1433 The plamtiff doer naf hale t o  satisfy ~ t s  trial 
burden by pmm: that the defendant’s proffered reason LS a pretext for dmnmma-  
tion, 11 must only create a genune  m m e  of fact on that m u e  that. I f  u l r ~ m a f e l ~  
reaalved in l i s  favor would meet ~ t s  burden a i  perauamn ~f mal ,  cf Weldon v Kraft, 
Inc ,  896 F2d 793, 797 13d Cir 1990) Moore v Nutradweef Co, 336 F Supp. 1387, 
1356 111 D Ill 19931 

zideno~r v Roll Coaetere, h e ,  13 F3d 1130, 1133 17th Clr 1994), Grigiby Y 

“‘Forernaster, nuwa nore 167, 81 736 
S‘oZd 
‘*(Sea Reed v h m u  Coal C o ,  971 F2d 12% 1299-1300 ‘7th Clr 1992) Isurn- 

Relnoldc Metals Co , 821 F2d  590, 596-97 111th Cir 1987) 

I 

. .  
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the efficient resolutian of disputes would be undermined seriously if 
unsubstantiated asaertions were sufficient to compel a trial merely 
because they were factually or legally complex.z4y 

The onpnal Advisory Committee Note accompanyng FRCP 56 
stated that Rule 56 applied t o  all actions 250 Yeither FRCP 56 nor 
the Advisory Committee Sote provides for the special handling of 
summary judgment motions in complex c m e s  251 411 civil actions 
subject to a motion for summary judgment-complex or simple- 
should be subject to the same standard.2j2 

A series of Supreme Court cases during the 1940s sened  as 
the basis for a body of precedent that accords apemal treatment to 
factuall i  complex case5.253 In Amnos L. Gnrted States.'j4 t he  
Supreme Court reversed the grant of summary judgment after a 
full-blooded Mission Indian sued to be awarded B trust patent to 
certain land on the Palm Springs Resenatmn.25E In reversing the 
summary disposition, the Court opined that a district courvs duty 
under this legmlatmn could "be discharged in a ease af this complex- 
ity only by tnal findings and judgment in regular C O U I S ~ . ' ' ~ ~ ~  

Current summary judgment case law has rejected the notion 
that a Court should not grant summary judgment merely because 
the case IS factually complex The factual record in Matsus/iita \%-as 
complex and, in the words of the Supreme Court, could "fill an 
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entire volume of the Federal Supplement."267 Nevertheless, the 
Court indicated that summary judgment was proper even in such 
complex antitrust cases 266 As long as the record before the court 
establishes the absence of a genuine issue of material fact, the mere 
complemty of the case is an insufficient reason to deny summary 
judgment 

3. Ewdentiary Standards-Federal Rule of Civil Procedure 
W e )  permits the nonmoving party to resist a m o t m  for summary 
judgment with "affidavita or as otherwise provided 10 this rule 
. . ."26g The faacts on which the nonmovant relies must be admissi. 
ble a t  trial?so but they do not need to be in admimble form.261 In 
Celatex, the Court held that ~n apposing a mation for summary judg- 
ment, the nonmoving party need not ''produce evidence in a form 
that would be admissible s t  t n a l  . . W 2  As an  Illustration, the 
Court noted that FRCP 56 does not require the nonmovmg party to 
depose its own witne~ses.~63 The Court opined that FRCP 56 per- 
mitted a party opposing summary judgment to  offer "any of the 
kinds of evidentiary materials listed in Rule 56(c), except the mere 
pleadings themselves. . . "264 Federal Rule of Ciwl Procedure 56(c) 

'mSchrarzer, supra note 194. et 481. ~ s s  ala0 Contmm v Hivndai hlarar Ca 
840 F Supp 22, 26 n 2 1S D N Y 1893) heed  not be m admmlble f a m i  Presumably: 
the mavmg party-whrch submns aifldavlts or other eildsnce--la held to  the evlden- 
tmw standards See Thornpaon v Dulaney. 838 F Svpp 1535 1539 ID Utah 1893) 
~ " m m  ~ n f  sstmfres rts burden by pmduemg endence that 15 admmlble as to 
not farm ", 

ss2CelutexCorp 1 Catreti  477L.S 317. 824 118861 
* W d  
>%Id 
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lists the following permissible evidence. affidavits depositions. 
answers to interrogatories, and admissions on file.265 

In the wake of Celotex, two schools of thought have emerged 
regarding the admissibility of evidence offered in opposition to a 
motion for summary judgment A f e a  courts hare interpreted the 
Court's opmmon t o  mean that inadmissible evidence mag be consid- 
ered without regard to whether the facts can be established a t  
t na l  266 3Iost courts hold that the Celotex merely clarified the non- 
movant'r right to oppose summaryjudgment with any of the materi- 
al listed in FRCP W c l ;  including affidavits, which normally would 
constitute hearsay, or testimony contained in affidavits in a form 
not admissible a t  trial 267 

The latter view seems t o  be the proper one. Summary p d g -  
ment 1s designed to elimmate unnecessary litigation by testing the 
proof of the htlgants.2@ In effect, summary judgment IS a prevxw of 
the evidence that the litigants intend to introduce a t  tria1.269 As an 
adjunct to the te8t of proof FRCP %(e)  specifically limits the use of 
affidavits to those made on personal knowledge setting forth facts 

e p8rnei' proof in order t o  determine xiherher x rid i i  B E ~ Y  

o note 11. S 9 2 at 137 ~ e e  also .~fifchrll 12 F3d a t  1316 
, allouing the court to forecast the proof BI tnal l  
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admissible at tnal, and made by persons competent to testify as to 
the matters contained within the affidavit 270 

In eupport of, or in opposition to, summary judgment, the par- 
ties will want to emure that any oral testimony that they intend to 
produce at  tnal  is presented to the trial judge. Indeed, FRCP 43(e) 
authonaes the use of oral testimony, or in its place, affidavits or 
depositions, as evidence on motions before the ca~r t .~’ ’  As a time 
savmg mechanism, the courts require the oral testimony to be pre- 
sented m affidavit form.212 Although an affidavit normally would be 
inadmissible ai trial as hearsay, it is admissible a t  the summary 
judgment stage. Accordingly, an affidavit satisfying the require- 
ments of FRCP 56, including testimony contained in the affidavit 
that  could be east into a form admissible at trral, may properly be 
considered.2’3 

The vast majority of jurisdictions hold that a court may not 
consider an affidavit unless it 1s based on personal knowledge when 

‘%SpeciBeally, FRCP 68 states “Snpporfing and oppoimg affdamta shall be 
made on personal knowledge. shall set fanh such facts ab wuld be admissible m evb 
dence. and rhall show af imatwel~  that the &>ant IS competent to testify ae ta the 
matter8 stated therein ” FED R Crv P 6 6 ( e ,  The United States Court ofAppeals for 
the Seventh Circuit (Serenth Crcmtl has opined that Rule 56’5 perrand knowledge 
requirement p~rallels Federal Rule of Ewdenre 602. which forbids a lay perran from 
tearifymg about matters t o  whlch he has no  persand knnowledge Paluck1 Y Sears 
Raebvck & Co , 8 7 9  F 2d 1668, 1672 (7th Cir 1989). cf Lavespere v Niagara hlach & 
‘Id Works. Inc , 910 F2d 167. 175-76 (6th Clr 1990) a eeneisl d e .  the admia- 
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resolving B Summary judgment motion 2 7 4  Supporting affidavits 
may not be based on rumor or conject~re27~ or "'upon information 
and Courts may disregard those portions of an aftidant 
containing legal argument, argument based on fact, and statements 
outside the affiant's personal knowledge x However. personal 
knowledge does include inferences drawn from sense data and the 
sense data themselves.2'6 

Federal Rule of Civil Procedure 56 does not set forth a blanket 
prohibition against hearsay in a affidavit used t o  aupport or oppose 
summary judgment.279 A court may consider hearsay contained in 
an affidavit if such information would be admissible at trial as an 
exception to  Federal Rule of Evidence (FREI 8021~250 prohibition 
against the admission of hearsay into evidence 2a1 Inadmisnble 
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hearsay may neither defeat nor support a motion for summary judg- 
ment.262 

Federal Rule of Civil Procedure 56(e) requires that all support 
attached to an affidavit be sworn or certified. Courts must disregard 
supporting documents t ha t  do not satisfy FRCP 56(e)'s require- 
ments.283 Before a court may consider supporting documentation, 
such evidence must be authenticated by and attached to an affidavit 
that  satisfies FRCP 56(eYs requirements, and the affiant must be a 
person through whom the document could be admitted into evidence 
a t  trial.284 

As with other evidence submitted on a motion for summary 
judgment, parties to the suit waive the certification requirement if 
they fail t o  object timely.28j The court may consider uneertified or 
otherwise inadmissible evidence if it is unchallenged 286 Generally, 

. .  . 
cannderedr 

*WvIoare 3, Holbraok. 2 F 3d 697. 699 (6th Cir 1993) rdacuments submitted in 
support a i  a mofmn for summary judgment mubt aansfy the reqvmements of Rule 
58(el. otherwise. they must be disregarded'] O m  \ arkwood 999 F2d 86. 90 14th 
Cir 1993) (luniworn, vnauthenocated documents iannof be eoneidered on B matian 
iar summan judgment'l, Hal Roach Sfvdms Y Richard Feiner and C o ,  896 F2d 
1542, 1550 (9th Cir 1990, (..vel1 established that vnauthentieated documents carnot 
be coniidered on B motion for summary judgment'). Mani v Union Labor Liie Ins 
C a ,  757 F2d 135. 138 (7th Cir 19851 '"distncr court could not properly haie relied 
upon the exhibirr as mbmitted "I, Cummingr \ Roberts. 628 F2d 1065, 1068 
(8th Cir 19801 (attached medical recorda "were not certified 81 required by Fed R 
Civ P 56(el and thus uere not properly considered by the diatnif court"). Mitchell Y 

Beaubouef. 581 F2d 412, 414 15th Clr 1978) (error to grant svmmaryludgmenl 
based u m n  unvenfled administrative remrtl. mrf denied 441 U S 969 I19791 

. .. 

I"10A II~arcsr. s u p m  note 11. 8 2722, at 61, we also Maare Y Holbrook, 2 F 3d 
697, 699 (6th C n  19931 Ifadure bo object to unsworn and vneertified documents 
~ . a i v e b  rhe 1abue1, Michigan Stare Podiatry &sac Y Blue Cross and Blus Shield of 
Michigan, 681 F Svpp 1239 (ED hlich 19871 (if an objection 1s untimely ~t IS 
deemad waived') 

l'bl0A RRIom, supra note 11, B 2722, at  60, ~ s e  also Muhigon Stok Podio ln  
Aisoe, 981 F Svpp at 1243 lvnehallenged m s f e n a l ~  mag be considered by the 
C0"rf"l 
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a party may challenge the disputed evidence through a motion to 
strike.287 

Federal Rule of Civil Procedure 66(0  permits the court to con- 
&>der "admisamns on file" when ruling on a motion for aummary 
judgment While admissions made pursuant to FRCP 36, including 
default admissions. may s e n e  as a factual predicate for summary 
judgment.288 the  court  a lso may  consider o the r  farms o f  
admissions The court may consider admissions made at the pre- 
trial conference, dunng oral argument on the motion, in connection 
with some other discover>- procedure, or pursuant to a p i n t  state- 
ment or stipulation of counsel 290 The court also may consider an 
admission made by counsel m a nn t t en  bnef submitted in 0pp0~1- 
tion to B motion for summary judgment 2g1 However, a court may 
not convert an inference drawn from the record into an  admis- 
sion 292 

Generally, courts n l l  not consider other evidence that 1s mad- 
missible a t  trial in a motion for summaryiudgment. For example. in 
Newport Limited i. Sears, Roebuck & Ca ,293 the Fifth Circuit held 
that documents subject to the attorney-client privilege are madmis- 
sible at trial and, accordmgly, could not be used to defeat summary 
judgment 294 Similarly, in Hamis to lo  u. Community Ftre Co of 
R m n g  Sun. Inc , 2 9 6  the United States Court of Appeals for the 

may move 10 strike "affidavits eonraininii evidence that 
mal as _ell ab t o  affldavm that  are defective ~n farm 8 ,  

Corp , 804 F Supp 9 7 2  'S D Ohla 1592 , Gonzales s Xorth Toanship Of Lake 
County, 800 F Supp 676, 680 (N D Ind 19521. rf Scharir Cmred States .Attorney 
Gem 697 F2d 1240 1243 ,9rh Cir 19791 lfarmal defects m afidaiitr  are waived 
absent B m a l m  t o  sfnke OT arher o b p c r m :  In TI %Tu \Wk Confammatmn Llf 
846 F Supp 1243, 1273 !D V I  15931 The court ma? s m k e  ens matter that II 

S 7 F R D  120 ,1221ED Pa 19728 

6F3d l05615fhC1r 1953, 

3 W  F3d 211 \4rh Cir 1593 
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Fourth Circuit (Fourth Circuit1 held that a district court abused Its 
discretion under FRE 201(c) by taking judicial notice of adjudicative 
facts without any supporting evidence during a motion far Summary 
judgment.296 

Some courts and commentators believe that an expert's affi- 
davit may be excluded from the summary judgment analysis If the 
material contained within the affidavit would be inadmissible at  
tria1.297 Accordingly, an expert's affidavit may be excluded if it is 
irrelevant, contains material more prejudicial than probative, the 
expert 1s no1 qualified, or the expert's opinion is not based on data 
reasonably relied on by experts m that field.298 

One unresolved issue is whether a nonmoving party may 
defeat a motion for summary judgment by offering an expert's affi- 
davit that  complies with the Federal Rules  of Evidence, but fails to 
provide the underlying faacts or da ta  supporting the expert's 

Federal Rule of Civil Procedure 5 6 ( e )  requires that a 
party opposing summary judgment respond by affidavits that  "set 
forth s p e c z f x  f ac t s  showing tha t  there is a genuine m8ue for 
trial."300 However, the Federal Rules ofEudence generally apply to 
all civil actions and proceedmgs301 and FRE 705 permits an expert 
t o  testify "without prior disclosure of the underlpng facts or data, 
unless the court requires otherwm."302 Further, FRE 703 states 

mid  a t  216 \'&en apprapnafe, B murt may take judsml notlee a i  facts m 
~uppom of L m m m  for summary judgment Aqua Queen Yfg , Ine t, Charter Oak 
Fire Ins, 830 F Supp 536 IC D Cal 19931. Gonzales v North Township of Lake 
County, 800 F Supp 676, 681 ( N D  Ind 19921, see d m  SIXCLUR. ~ v p m  note 36, S 
8 14. at  441 

=Smk, dupm note 77 at 1927 (courts are sphfl 
""'Fro R Cw P 6scel Federal Rvle of Civd Procedure 661eYr specific facts 

requwemenf supplements the mnmoving parfy'a burden. as articulated ~n Cdofer, by 
"requmng evidence that prec~~ely  addressea the msue sf hand rather than evldence 
exhibiting general ~mplrcationi concernmg the relmant issue Smh. mupro note 78. 
at 1927 n 115. 

 FED R E m  1101(h1. see 0280 Y & M lledieal Supphea. Ini \, Pleasant 
Valley Hasp, Inc ,  981 F2d 160. 165 (4rh Cir 19921, C P T ~  denied, 113 S Cf 2962 
(1993) 
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that the facts and data relied on by the expert need not be in a form 
admissible a t  trial 303 

Some courts take the position that an affidavit containing con- 
clusar). allegations without supporting specific facts 1s not saved by 
reference to the Federal Rules of Ecidence.3o4 These courts beheve 
that regardless of the purpose of the evidentiary rules with respect 
to broadening the admmsibihty of expert opinions in general. these 
rules were not intended to alter the evidentiary standard necessary 
to defeat a motion for summary judgment 306 Merely because a con- 
clusionary expert report may be admissible a t  t na l  does not mean it 
18 sufficient to defeat a properly supported motion for summar)- 
j ~ d g n l e n t . ~ ~ ~  

Other courts permit a party to supplement an expert's affidavit 
that is too conclusory to satisfy Rule jG(e).3oi The proponents of this 
position argue that  the technical nature of the subject matter of 
such affidavits and the flmd state of the law governing then  suffl- 
cieney and adm~ss~bihty'jujtify supplementation rather than exelu- 
m n  "308 

Recently, in 41 & M .Medical Supplws ,  Znc. u. Pleasant Vollsq 
HospitaJ, Inc 309 t he  Four th  Circui t  examined the  interplay 
between FRCP S G  and the expert testimony rules. The court opined 
that FRCP 56[el "trumpIed1" the expert testimony rules x i th  regard 
to the disclosure of facts.310 With respect t o  the data supporting the 
facts, the court reconciled FRCP 56te) with FRE io; bg concluding 
that neither rule required prior disclosure of the supporting data 

Dinamici. Inc ,  8 F3d 38 92 1st Cir  1993, cf Richardaon Y Oldham. 12 F3d 1373, 
1379 5th Cir  19948 leourt did not em ~n itnkmr afidavn of olamrifPs e x ~ e r f  U L I  
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and both rules permitted supplementation of the expert's affidavit 
to disclose such data if the court deemed disclosure necessary3'l 

Howerer, the court excused the expert affdauit's canclusory 
nature by drawing a semantic distinction between FRCP 56(eYs 
requirement for specific facts and the lack of necessity of the data 
underlying the opimon.312 Even though the affidavit's failure to 
include supporting data does not require Its exclusion under the 
rules of evidence, this does not necessarily mean that the affidavit 
satisfies FRCP 56(e).313 Federal Rule of Civil Procedure 66!e) man- 
dates that affidavits '"must set forth specific facts;" the permissive 
nature of FRE 706 does not justify circumventing this command 314 

In Hayes u. Dou&s D y n a m ~ c ~ ,  Inc ,315 the United States Court 
of Appeals far the First Circuit (First Circuit) articulated the proper 
relationship between FRCP 56 and the Federal Rules of Eudence 
for purposes of summary judgment. The First Circuit recognized the 
primacy of FRCP 56!d over FRE 706, stating that while the non- 
moving party "may rely on the affidavits of experts in order to 
defeat a motion for summary judgment, such evidence must still 
meet the standards of Rule 66 'w6 

Federal Rule of Evidence 705, which permits an expert to give 
opinion testimony without disclosing the underlyng facts or data. 1s 
"mapposne" to FRCP 56!e)'s requirement that the nonmoving party 
set forth specific fact8 establishing a tnable issue 317 Federal Rule of 
Evidence 706 was not drafted with summary judgment in mind; 
instead, it was designed to apply in the trial environment, nhere 
the parties may test the expert's conclusions by probing the under- 
l p n g  facts and data on cross-examination 318 Aecardmgly, while em- 
dence submitted on Summary judgment must still be admissible, 
any conflict between the requirements of FRCP 66 and the eviden- 
tiary rules must be resolved in favor of the former 

4 Discooen Delay-The application of the current summary 
judgment standard to the nonmoving party, requiring i t  to produce 
sufficient evidence to create a material factual dispute, increases 

*-,Id 
i 4Id at 1929 O r h e n s e ,  any cancluiory affldaiit could defeat mmmar) judg- 

ment sirnpl) by charaetermng the lack of epeeitlr facts as alack af viderlivng data 
I d  

,1-8B3d 88 r l s r C i r  19931 
Q .Id at 92 
5 ' Id 
W d  
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the importance of FRCP 561fl.319 Both FRCP Sin and the Supreme 
Court recognize that the nght to trial should not be denied simply 
because a litigant has not had the opportunity t o  gather sufficient 
evidence to establish the existence of a genuine icsue of material 

In Liberty Lobb,, the Court opined tha t  the nonmoving 
party was obligated to present ''affirmative evidence" in opposition 
to a motion for summaryjudgment "even where the evidence 1s hke- 
1y to be within the possessmn of the [mowng partyl as long as rhe 
[nonmoving party] has had a full opportunity IO conduct dmcov- 
ery1'321 Simh.rly, in Celotex, the Court directed that the apposing 
party be afforded "adequate time for discovery" before the court 
could grant summary judgment 322 

Federal Rule of Civil Procedure 56(@ has not operated to sen-  
ously undermine or unnecessanly delay effectire use of Summar>- 
judgment.323 Histomally, courts hare strictly required parties to act 
diligently under FRCP 561fl and present the requisite affidavit 
describing the nature of the Information they expect to obtain 
through dlscovery.32~ Appellate courts generally hare upheld grants 

~ ~ ~ ~~~~~~~~ ~ ~ 

ilBFederal Rule o 1 C i n l  Procedure 66,f atatea 

%%en Vfida ias  are Cnaia~lable Should i t  appear lram the af6danta of 
a party opposing the motion that he cannot for reamix stated present 

,make aveh other order as m p s t  
enshein sup10 note 216, sf 785 

demon I Liberty Lobby, Ine 47: U S  2 5 5 ,  257 1986 
elofex Carp P Carretf, 47: US 317 322 119661 JLS n i x  D o r  Y United 

Brotherhood of Carpenrera and J a m r i  olamer i ra  1 F3d 56 60 l i t  Cir 1893 
C a m  m Criolri  r e c o p z e d  the requirement of adequate time far discovery 
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of summary judgment when the nonmoving party has not satisfied 
the Rule's requirements.325 

A party oppomng summary judgment does not possess an 
absolute right to additional time far discovery under FRCP 56(D.326 
This provision was not designed to act as '"a shield that can be 
raised to block a motion for summary judgment without w e n  the 
slightest shoning by the opposing party that his opposition is men- 
i o r i a u s d " 3 2 7  Rather, the Rule provides a mechanism by which a 
pa r ty  may request additional time.32a Fede ra l  Rule of Civil 
Procedure 56(D requires that a party opposing a motion for summa- 
ry judgment submit an affidavit requesting a continuance to con- 
duct additional discovery.32g Generally. to satisfy FRCP 56(D's 
requirements, the party seeking a continuance must submit an afF- 
davit setting forth "(1) what facts are sought and how they are t o  be 
obtained, ( 2 )  haw those facts are reasonably expected to create a 
genuine msue of material fact; (3) what effort the affiant has made 

~ ~ ~ F n e d e n f h a l ,  supra note 21, at 780 n 39 (emng Barona Group of the Capltan 
Grande Band of hliadian Indians Y Ammencan Mmapement & .4muiement&, Ine 824 
F 2 d  710 (9th Clr 19371, c w l  denzed, 487 U S  1247 (1888r. Pabternak r Lear 
Pemolevm Erplorafmn. Ine,  790 F2d 828 110th Cir 1996)). see also Yurphyv IBhI. 
23 F 3d 719. 722 f2d Cir 1994) 'affirmmg grant of bummary p d m e n r ) ,  Chambers v 
h e n c a n  Trans A n  Ine, 17 F3d 998, 1002 (7th Cir 1994) I"Becaure Chambers 
failed to file a timely Rule 5Srf afidavit, the court'% refusal to  a u e  Chamber8 m y  
further t m e  far addnmnal dvcavery wad not m abuie of dacretmn ''1 Humphreys Y 

Roche Biomedical Lab ,  Inc ,  890 F2d 1018, 1081 (8th Clr 19931 l a i f i n n g  granr of 
s u m m q ~ u d g m e n r )  h appellate coun will rewew a dlstnct corm's demal of B Rule 
5610 matian far rn abuse of d m r e t m  Bmd v Centenma1 In8 Co 11 F 3 d  226 235 
(1st  Cir 1993r, Jensen Y Redevelopment Agency, 998 F2d 1550. 1553 IlOih C n  
1993). Humphmyr 990 F2d a t  1081 

ZSiEmmanr v hIeLavghlin 8 7 4  FZd 351, 358 16th C u  19891, Harre l l  \, 
American hledical Syi , h e ,  803 F Supp 1287. 1294 rM D Tenn 19921 

":Humphrge. 990 F2d a t  1081 (citations omittedl nee also Emmons, 374 F2d 
at 3 6 s  (not a shleldl 

3i*fimmons, 874 FZd st 356 
  is Federal Rule of Civil Procedure W D  sfatea "Should i t  ~ppear from the a=. 

dailts  of a p m y  opposing the m o r m  that the pmn? cannot far reasons mated pre- 
eent by sffidavrt facts eslent~al to ju~t l ry  the partyis opponlmn, the enun may refuse 
the appliealion for judgment or mal order a c~nfmuance to perm~f  affldarm t o  he 
obtained or depositions to be taken or discovery to be had or ma) make such orher 
order as ~ ~ j u d f ' '  FED R CK P 5610, ~ e e  also DiCeaare s Stuart. 12 F3d 973, 979 
(10th Cir 19931 ("if DiCeiare felt he covld not oppoae defendants'mationa for sun-  
maw pdgment n t h o u t  maze Informatmn. he shmld have aubmitted n" a f f i d m t  
pursuant t o  Fed R C w  P 5Glfi requestmg B continuance until further discovery was 
had"]. Hickman Y U g l - M a n  Starer, Inc , 152 F R  D 216 221 (hl D Fla 19931 lmmt  
file an afildaval, c/ Larenza v GnRith. 12 F3d 23, 27 n 5 13d Cir 1993) ("Under 
accepted practice when additional diacavery 13 needed, a Rule 56(0 moiian ehovld be 
sled explairung why ~ppoaing affxdante are vnaiadable " I  
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to obtain them, and (41 vhy  the affiant was unsuccessful in those 
efforts "330 

Federal Rule of Civil Procedure 66tVr requirements are not 
satmfied by vague assertions, such as the opposing party possesses 
"certain information" or "other evidence "'331 If the party seeking B 

eontinuance cannot show how additional discover3 w ~ l l  create a fac- 
tual dispute, or if the court believes that additional discovery will 
prove fruitless the court may deny the continuance and grant sum- 
mary judgment 332 

5 Multiple Attempts a t  Sumnzarj Judgment-Kothmg in 
FRCP 56 precludes multiple attempts at summary judgment. A 
court's denial af summary judgment does not bar a second motion 
that brings different matters before the court 333 Further, in ruling 
on a motion for summar) judgment, a district court judge may grant 
the motion even if It was previously denied by B different judge 334 
Some courts take the position that, because rhe demal of a motion 
for summaryjudgment 1s an interlocutory order. a court may recon- 
sider its denial for any reason. even in the absence of new evidence 
or an  intervemng change in the applicable law.335 Hanever, a 
motion for summary judgment ma3 nor be made on the  same 

ousli. discovered the infarmarion "I .  Sational Acceptance C o  of America s Regal 
Prod Inc 636 F SUPP 1315, 1318 ED \Vi& 19938 'oblwated Io demonitrate sf6r 

.. . . . . .. < -  . .. 

2Whouae v L~ungp.en. 792 F 2d 902. 904 89th Cir 19868 
'6Laiespere %, Smgara Mach & Tool Works, Inc 310 F2d 167 le5 85th Cir 

19901 
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grounds as a previously denied motion to dismms or mation for judg. 
ment on the pleadings.336 

V Existing hlechamsms for Interlocutory Relief Following 
Summary Judgment Denials 

A The Fmal Judgment Rule 

As a general rule, courts af appeai have jurisdiction, pursuant 
to 28 U.S.C. 5 1291, to hear appeals of a district court's "final" d e w  
sion.33' For purposes of 5 1291, a final decision ''is generally regard- 
ed as 'a decision by the district court that  ends the litigation on the 
ments and leave8 nothing for the courts to do but execute the judg. 
ment.'"336 An order ensunng that the litigation remains in district 
court is not a final demsion.339Aecordingly, appeal is precluded from 
any decision "'nhwh 1s tentative, informal or incomplete,' as well as 
from any 'fully consummated decisions, where they are but steps 
towards final judgment in which they will merge '"340 

The purpose of the final judgment rule "is to combine m one 
review all atages af the proceeding that effectively may be reviewed 
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and corrected if and when final judgment results."34~ The rule pro- 
motes judicial efficiency and emphasizes the deference appellate 
courts owe to district court decisions ansing before judgment,34> 
While acknowledeng that lmmedme revleu. of merlacutory decl- 
wms would permit more prompt correction af erroneous rulings. the 
Supreme Court opined that such immediate appellate revlev would 
generate unreasonable disruption, delay, and expense. and uauld 
undermine the ability of t n a l  judges to supervise litigation 3 4 3  
Further. the Court views $ 1291 as an expression of Congress's pref- 
erence to permit some erroneous district court rulmgs to go uncor- 
rected until appeal of the final judgment. rather than haumg the ht- 
igatian disrupted by piecemeal appellate review.344 

Tarmallq, the law does not consider a district court's demal of 
a mation for summary judgment to be a final and immediately 
appealable decision 345 The motion denial 1s not a final Judgment, 
but 1s "'merely a judge's determination that genuine issues of mate- 
rial fact exist '"316 

As noted earlier. most junsdictmns will not permit a part) to 
appeal a summary judgment denial after a full trial on the mer- 
its 31: Even when summar) ludgment 1s erroneously denied. the 

. .  
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United States Court OfAppeals for the Tenth Circuit (Tenth Circuit) 
has held that the moving party's proper redress is through a subse- 
quent motion s t  trial for judgment as a matter of law, and appellate 
review of that  motion if denied 3~ 

District andlor circuit court review of a motion for judgment as 
a matter of law is an  inadequate substitute for appellate review of 
an order denying summary judgment. First ,  the Tenth Circuit's 
solution ignores the cost and unnecessary waste of resource6 asroci- 
ated with bringing the case t o  trial when the distnct court should 
have terminated the litigation a t  the Summary judgment ~ t a g e . 3 ~ ~  
Second, the Tenth CireuiVs solution severely weakens the Supreme 
Court's touted role of summary judgment, as a means of quickly and 
inexpensively disposing of meritless litigation, by failing to provide 
an  effective enforcement mechanism against district courts that 
deny Summary judgment motions for improper or erroneous rea- 
sons. Third, this solution ignores the distinction-albeit a formal 
one-between the two rules of procedure concerning at what point 
in time a court reviews the sufficiency of a party's evidence 

As a limited exception to the general rule prohibiting Immedi- 
ate appeal of summary judgment denials, courts will permit a party 
t o  appeal a denied motion for summary judgment when that same 
party appeals an order granting a crass-motion far summary judg. 
ment to an apposing party.351 When a court of appeals reverses the 
grant of one party's motion far Summary judgment, the court may 
renew the demal O f  the other party's motion so long as it is clear 
that the party opposing the cross-motion had an opportunity to dm. 

%SrhmidC 977 F2d at 513 n 3 ,  Uhalen Y Umt Rig, Inc 974 F2d  1248, 1251 
(10th Cir 1992). cirt denied. 113 S C t  1417 (19931. see also Tataon v Ammedeo Steel. 
Inc , 29 F 3d 274, 279 (7th Cir 19941 ragreemg vith the Tenth Circuit's poeit~on) 

%4ttorne).'s fees cananfufe a largcohentimeb pmBbitireionl ascariaied 
with defending a Iewsuif Because the federal a j ~ i e m  follow the ".hencan Rule," 
whlch requ~res each party fa bear lfs OR" attorney fees. a lltlganr who o denled sum- 
mary judgment but later 13 vicionoua a t  trial at111 will be reqmred to  pa) ~ f :  aftor- 
"eye for their effort during that mtenm penod Sei Cruz %, Local Umon so 3 of 
Inrern Bro th ,  34 F 3d 1148. 1158.69 '2d Cxr 19941, Lee v Chambers County Bd of 
Edvc . 869 F Svpp 1470, 1 4 7 2 ,  hl D Ala 19941 In a C L V ~  righrs s u t ,  the preuadmg 
parts defendant may mover m attorney's fees aril) If ~t can prare that the plamt~ffs 
lswsuir w88 "frwalous unreasonable. OT xithaut foundabon " Lis,  a59 F Svpp at 
1472 ICmng Chnstianburg Garment Co v EEOC, 434 U S 412,421 119781) 

rsoThe l e d  standard for FRCP 50 and 56 i d  Lhe came. however. the court 
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pute the material facts 352 The district court's mmtial grant of one 
motion for summary judgment is a final order that @>-e8 an appel- 
late court jurisdiction to review the district court's demal of the 
opposing party's mot10n.353 Svgn5cantly, although the cmmt  court's 
decismn to review the denial IS an exercise of discretion. It E not 
bound to do so 363 \l'hen exercised. that discretion us iallj 13 used to 
promote judicial e c o n o m y 3 ~ ~  

E Znterioeutq Appeal 

As a statutory exception to the final judgment rule. a moving 
party may ask the district court to certify its order denymg summarg 
judgment pursuant to 28 U.S.C. B 1292(b).a56 This statute permits 
the district court TO certify an order "not othenwae appealable" to the 
court of appeals.35' The order must involve "a controlling question of 
law as to which there 1s substantial ground for difference of apmmn 
and tha t  an  immediate appeal from the order may materially 
advance the ultimate determination of the litigation 366 
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Certification is m the district court's diacretion3jS and courts 
grant them only in exceptional cmumstanee5.360 If the district 
court elects not to certify, the court of appeals is withoutjunsdietion 
to review the order denyng Summary judgment 361 Additmnally, the 
appellate court has abaolute discretion to accept or reject the dis- 
tnet  court's eertificatmn.362By its terms, 8 129Xb) 1s the most limit- 
ed exception to the final judgment rule, unless both the district 
court and the court of appeals agree to an early appeal, the appeal 
is not heard.363 Further, in practice, district and circuit courts per- 
mit few section 1292(b) appeals 364 

Interlocutory appeal presents a possible, but unlikely, avenue 
of appeal far summary judgment denials. In Chappell & Co. D .  

Frankel.365 the Second Circuit opined that when the applicable law 
LS clear hut the district court denies a motion for summary judg- 
ment based an a genuine issue of material fact, it IS "doubtful" that 
the m8ue can properly be certified because there is no controlling 
issue of law to be determined.366 Similarly, in SCI Systems, h e .  c.. 
Solidstate Controls, Inc.,367 the district court declined to certify its 
order denying summary judgment In denying the summary judg- 

=Phllsn Ins %, Frank B Hall & Co , 136 FR D 60 82 'S D N Y 1991 
Appellate courts are very ienbifive 10 rhe trial judges determination on these ques- 
tions and d the m a l  judge has refused cerfrficaoon. the appellate caurtn wll  not u e  
mandamus to  force the fnal judge t o  certify the mbue for appeal FRIEDESTHU., supra 
note 11. 4 13 3. at 593 

'murna v County of Cambna Pennsyhanla, 768 F Svpp 668. 869 (W D Pa 
1991), Philan, 136 FRD at 6 2 ,  see olio FRIEOESIX*L. supra note 11. 9 13 3, at 592 
n 16 ("granted cautiously and only ~n ereeptianal cam' )  

anlFluor Ocean Sen v Hamptan, SO2 FZd 1169, 1170 ( 5  
FRIEDENTXIL, supra note 11. s 13 3, at 592 n 16 "Sumerou 
abient B tnal~udge'r cenlficatmn. there 1s n~ appellatepnsd~c 
tedl 

'#%Jeffrey R Sfempel. Rmhpeisi ,  Rrcusal, and Reform, S3 BROOK L REV 669. 
634 '19671 

SsiRobert J Martineau Drfming Finalit5 and Appealubility bi C o w l  Rule 
Rigiif Problem Wrong Saliifion. 54 U P m  L Rr\' 716. 733 119931 C o m e  of appeals 
frequently exercxie t h e n  dlecretmn not to hear appeals of cemfied cases Id st 734 
As an illuitratian bstreen 1987 and 1988, the Suth Circuit agreed t o  hear only 27% 
of certified appeals Id The Umed States Supreme Court ha6 permltred appellate 
courts t o  refuse to hear certified eabeb "'for an) reasan, including docket c m ~ e s h o n  " 
id  Icifmg Coopers & Lyhrand I Lwssay, 437 U S  463. 476 11978ri 

'a*Miehael E Solimine, Reritolizing inlerioru 
Cowis, 53 CEO W i s ~  L REV 1165.66, 1173-74 (1990 
certified at the diitnet cour t  level or aecepred by the mr 
that many circwt court% want $ 1292(bm appeals ~ n l y  1 
at 117 

367 FZd 197 1Zd Cir 19661 
Id at 200 n 4 
748 F Supp 1267 rS D Ohio 1990) 
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ment motion, the district court determined that genuine issues of 
material facts existed regarding the defendant's lachea defense 36F 

Because the summary judgment denial involved a "fact-specific 
decision" only. the court opined that certification of an interlocutory 
appeal was unaarranted.369 

C. .Ciondomus 

The Supreme Court  and all lower courts established by 
Congress may issue any writ "necemar) or appropnare in aid of 
their jurisdictions and agreeable to the usages and principles of 
lan."37@ Mandamus may be an available remedy to challenge an 
order that  1s not normally appealable because It LS not final and 
does not fall within an exception to the finality doctrine 371 

Although federal ~ O U T T S  of appeal ha re  the power to issue 
extraordinar>- writs under the All Writs Act,Si2 a writ of mandamus 
13 a disfavored remedl because its broad use interferes with the 
judicial policj- agamsc piecemeal appeals. and it has the unfortunate 
conrequence of making a district court judge a lit1gant.3~3 Even 
when the basic requirements for mandamus are satisfied, courts do 
not award mandamus relief as B matter of right. but rather grant It 

~Commumcarmni Workers Of America \ American Telephone And T e l e ~ a p h  
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as an act of discretion.374 Although frequently sought, writs of man- 
damus rarely are issued 375 

Traditionally, courts w>ll m u e  a writ of mandamus "only 'to 
confine an mfeerior court to B lawful exercise of its prescribed juris- 
diction or to compel it to exercise Its authority when it  is its duty to 
do so 11'37s The power to issue such writs 1s used sparingly and 
invoked only m extraordinary cmumstmces 377 Mandamus is not 
available when a judge simply errs without abusmg his or her judi- 
cial authority.378 

Before a court wdl m u e  a wnt  of mandamus, the party seek- 
ing i t  must establish that it lacks adequate alternatwe means to 
obtain the relief ~t seeks and its right to issuance of the writ is 
"'clear and mdisputable."3379 To satisfy this heavy burden and 
obtain extraordlnary relief, the petitioner must demonstrate a clear 
abuse of discretion380 or circumstances amounting to B judicial 

i - K r i r ,  426 U S  at 403 ~ " L S S Y B ~ C ~  of the writ 18 in large part a matter of dm 
eretion with the court LO which the penuon 16 addrezsed'i. Alexander r P r m e r m  
Holdings. Inc. 10 F3d 156, 183 r3d Cir 19931 lllargely dmretmnary",. G a m a  Y 

Island Propam Dealper, Inc ,  4 F3d 67,  60 (1st Clr 18931, i s e  also Moare. dupm 
note 373 at 646 llfhe decnon io  grant the a n t  IS ulflmafely u?thm the dlscretlon of 
the m~el lafe  court"> 32 A\I JLR 20 Federal Piacf icv  ond Pinrrdiiiv 8 2% 119R2, 

3'-Daughcy. 6 F3d at 865, see also Gulfelream Aera~paee COT v llayacamas 
C o r n ,  485 U S  271. 289 ,18881 ("an extraordinary remedy, f~ be resewed far extraor- 
dinary sifuatiom'l Star Edltonal. lnc v Omted States Dlst Court for the Cent 
Disf af Ca l .  7 F3d 856. 869 19th Cir 19931 llured spannply'!, Weitern Shoehane 
Buainerb Council v Babbitt 1 F3d 1062 1069 (10th Cir 19491 I draet ,?  w m d v  

"Maare,  Sullra note 373, at  842. me also In n Stemhardt Partners. LP. 9 
that 1s not F 3 d  230, 234 12d Clr 1993) ( ~ v m  lf the Judge we,( "'very ,vrong 

enouehi  (eltatLon omitredl 
~ ~ g M a l l a d ,  490 U S  sf 309. Allad Chem Carp, 449 C S 81 36. Krrr.  426 U S  

at 403 me also Slrmhaidi, 9 F3d at 233, Garcia I Idand Program Designer Inc , 4 
F3d 6 7 .  60 (1st Cs 1993). LLfe I n 8  Co of." America. 857 F2d at  1193. MalfhaiLs, 
810 F2d ax 113 q l a m  duty to act, petltlaner has a plain nghr to the periormance, 
and no other adequate remedy to vmdmte petmmerk nghte) A m t  of mandamus 
IS naf available rhen  re\iew by arher means 13 "pasilble" Western Shashonr. 1 F3d 
at  1058 

' ~ ~ M d l u r d ,  490 U S  st 309 
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usurpation of The standard requires "an 'extreme need for 
reversal "382 

An amellate court may issue a writ of mandamus when the 
district court commits B clear error of law ansing to the level of an 
unauthorized exercise ofjudicial power. or fails to exercise its power 
when there 1s a clear duty to do 60.383 However, even with a show- 
mg of clear error that would othewise escape rev-lew and a showing 
that a party's right to relief 1s clear and Indisputable, an appellate 
court 1s not required to issue a n n t  of mandamus 384 

In a rare grant of mandamus m the summar)- judgment con- 
tent. the Third Circuit held that a writ of mandamus 1s a proper 
remedy when a tnal  judge arbmanly refuses to rule on a summary 
judgment mot10n.363 In Re School Asbestos LLtigatLon involved a 
nationwide products liability class action suit in which over 30,000 
school districts alleged that the defendants were liable for costs 
associated with eliminating the dangers caused by asbestos-contain- 
mg products in plaintiffs' school bu1ldmgs.386The defendants moved 
far summary judgment. but the trial judge refused to rule on the 
motion because i t  uas untimely, even though the judge had neither 
fixed B deadline for such a motion nor established a firm trial 
date 387 

The Third Circuit held that a iunt of mandamus 1s a proper 

~Womrnunicafmn Workers of himenca Y .Ammencan Telephone and T e l e p a p t  
hlerely eersblirhing ~n emor of law " rtanding Ca , 932 F2d  199, 205 3d Cir 1991 

alone. doea not aatisf\ this burden SLO.  l n r  5 F3d at  159 
~n.Commmi,cotian ilbrkrzs 932 F2d a t  208 
-in re School Asbestos Lifig 977 B 2 d  764 792 '3d Cir 19928. c i  Kershau \ 

Shalala 9 F3d 11, 16 16th Cir 1993, ?When B dietrim court for a lepalli erroneous 
r e a e ~ n  refuaec t o  act on B matter pmperli before ~ t ,  mandarnus 18 generally the 
apprapnare remed? " 

i3eSehoold.rbrrro.r Si7  F2d at  769 
"'-Id at 770 



19951 INTERLOCUTORY APPEALS 201 

means to force a district court io consider the ments of a summary 
judgment motion when it  previously has refused to do ~ 0 . 3 8 6  The 
Third Circuit opined that a district court's failure to consider the 
ments of a motion for summary judgment when It had a duty to do 
so was an improper failure to exercise Its authority389 Significantly, 
however, the Third Circuit limited its holding to petitions for man- 
damus that "do not request us to review the merits of the motions 
far summary judgment, but  only their timelineas."390 

While mandamus may be available to compel a judge to rule 
an a motion for summary judgment, mandamus is an inadequate 
means to challenge the denial of a motion far summary judgment. 
Granting the writ 18 m the appellate court's discretion Additionally, 
courts traditionally have been reluctant to issue a writ of man- 
damus even when the courts believed that they were empowered to 
do ~0.391 

In the Summary Judgment demal context, courts have denied 
the writ on a number of grounds. Courts hold that the party may 
pursue an appeal of the denia1,3s2 or that such writs are reserved 
for extraordinary circumstances and "a garden variety denial of 
summary Judgment motion on the ground that there 1s a genuine 
issue as to a material fact" does not n8e to this level 393 Uniformly, 
courts hold that writs of mandamus may not be used as a substitute 
for ''even though hardship may result from delay and per- 
haps unnecessary trial."sss That the moving party must bear the 
inherent casts of litigation-the primary adverse consequence of an  
improperly denied motion far Summary judgment396-does not, by 
Itself, justify the issuance of a wnt.397 

~siCommumcaf~ans Workers af Amenca Y Amencan Telephone and Telegraph 

8B'Chappell L Ca Y Frenkel 367 F 2d 197, 199-200 12d Cir 1966, 
WEmted Siafee Y Yierona-Zl, 3 F3d 511, 676 r2d Cir 19931, i n  7s School 

Asbeelm Ling, 977 F2d 764. 772 13d Cir 1992). 32 AX Jue ZD Fedrial Practice and 
Procedure 8 259 !1982), cifanons omitted1 

Co 932 F2d 199,210(3dCir 19911 

PP1Schlagenhaufv Holder, 379 U S  104. 110 119641 
%School Asbestos. 977 F2d at 793 ,:zhe chief harm t o  the unnuceesifd mawng 

party 1% that ~f muaf bear the expense of gomp t o  fnsllll 
9e:Cammumcatmna Workers of h s n e a  3, Amencan Telephone and Telegraph 

Ca , 932 F2d 199, 210 (3d Cir 19911, see dm Moore supra n ~ r s  373 at 844-45 
r"mandarnua IS not available aimdv because adherence to the final iudwent  rule . ,  . ~ ~ _ ~  ~ 

uould cause ~neanvemence. mat. OT oUer hardship fa the htigants"l, 32 A% Jua 2n 
Fedr id  Pilreficr and Procedure B 268 119821 (unnecessary tnaln and hardships addo- 
ciared with delay do mtiu&t& mandamus) 
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D. The Collateral Order Doctrine 

In Cohen L. Benef ic~al  Zndustrial Loan Corp.,398 the Supreme 
Court enunciated a narrow exception to the final demsmn rule found 
a t  28 U.S.C P 1291 Cohen involved a stockholder's denvative 
a c t m  agamat the Beneficla1 Industrial Loan Corporatlon and sev- 
eral of Its managers and directors 399 The complaint alleged that 
the individual defendants had conspired to defraud the corporation 
over an eighteen-year period. allegedly wastmg or  dlvertmp i n  
excess of $100.000,000.?0~ 

Pursuant TO a New Jersey statute. the defendants moxed t o  
require the plaintiff to post a $125,000 bond as security for reason- 
able expenses and attorney's fees in the event the plaintiff lost the 
case 401 The district court refused to grant the motion. believing 
that the state statute did not apply to an action pending in federal 
court.d02 The court of appeals dimgreed and reversed. The Supreme 
Court granted certiorari to determine whether the dlstnct courts 
order refusing to apply the state statute was an appealable order.403 

As an exception to P 1291's final decision rule, the Court recog- 
mzed a "small class [of dec~smnsl which finally determine claims of 
right separable from, and collateral to. rights asserted in the action, 
too important to  be denied revleu and too independent of the cause 
itself to require that appellate consideration be deferred until the 
whole case 1s adjudicated."404 These decisions are treated as final 
judgments even though they do not end the litigation on the  
m e r i t ~ . ~ O j  The Court held that the district court's order was appeal- 
able "because it 18 a final disposition of a claimed nght which 1s not 
an ingredient of the cause of action and does not require considera- 
tion wxh it  "406 

Under Cohen and Its progeny. to come within the collateral 
order exception the order must satisfy three elements. "'[Tlhe order 
must conclusively determine the disputed question, resolve an  
important LSEUB completely separate from the menta of the action. 
and b e  effectively unreviewable on appeal from a final judg- 

383337 0 5 541 19498 



19951 INTERLOCUTORY APPEALS 203 

ment."'407 Unless all three elements are satisfied, the appellate 
court 1s without jurisdiction to review the arder.4@6 

Using this test, the Court has permitted appeals prior to erimi- 
nal trials when the defendant alleged double jeopardy or a violation 
of the constitutional nght to bail409 because each ease '"involved an 
asserted right the legal and practical value of which would be 
destroyed if It were not vindicated before trial."'4lo Similarly, in civil 
CBBBS, the Court has permitted the immediate appeal of a district 
court'8 denial of a motion to dismiss based on a claim of absolute 
immunity because "'the essence of absolute immunity is Its posses- 
sor's entitlement not to have to answer for his conduct in a civil 
damages action."411 

To be eligible for interlocutory review. the district court's order 
denying a claimed right must effectively '"render impassible any 
review whatsoever."'41z An order is effectively unremewable ''only 
'when the order at  issue involves an asserted nght  the legal and 
practical value of which would be destroyed if it were not vindicated 
before rriaL"'413 Accordingly, the Court has denied immediate 
review of pretrial dimwery orders under the rationale that  such 
orders may be appealed after final judgment or "in the rare cam 
when appeal after final judgment will not cure an erroneous discov- 
ery order, a party may defy the order, permlt a contempt citation to 
be entered against him, and challenge the order on direct appeal of 

'ORreafane nre & Rubber Co Y Rqord ,  449 L'S 366, 374 119811 lcifatians 
omittedl, see  a h  Laura Lmes S R L v Chasser.  490 C S 495, 498 (19891, 
Gulfefream Aerospace Carp v Mla)acsmss Corp, 486 US 271. 276 (19881. Midlond 
Awhalf C o r p ,  489 U S  at 799, Chapvf Y Unleys Carp, 964 F2d 1299. 13@1 12d Clr 
19921. Manion 1. Evans. 086 FZd 1036. 1038 (6th Cir 1993). EDS Adluiren. Inc v 
Computer Sciences Corp , 149 F R  D 86,  69 (ED Pa. 19931 Some courts also require 
that  p e t n m e r s  meet B fourth reqmremmt "the p r e s e n t a t m  of a senma and unsef- 
tled pnestian of l a w "  Msrler Y A d a m  Health Prod, 997 F2d  1141. 1142 (5th Clr 
194v  ...- 

'3~Gulfstieam. 485 U S  at 276. Baughtan v Cotter Corp , 10 F3d 746 749 

'IgRisjaid. 440 U S  a t  376-77 (cifmg Abney v United States, 431 U S 651 
110th Cir 19981 

a id .  449 U S  at 377 (citation omlffedl 
~ I Q ~ T ,  490 U S  a t  499-500 (cfahona omitted1 The Coun also has permt- 

Risprd .  449 C S at 376 (citarmn omitted) 
Chnsaei 490 U S  at 498-99 ( c ~ f a t ~ o n  omltted1. m e  also Midland Asphalt 
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the contempt ruling."414 In Firestone 'Tire &Rubber Co. u Rzsjord, 
the Supreme Court held that an order refusing to disqualify counsel 
was not immediately appealable because the petitioner failed t o  
establish "that its opportunity far m e m i n d u l  review m l l  perish 
unless immediate appeal 18 permittd"41j 

In Chappell & Co o Fronke1.416 the Second Circuit directly 
addressed the issue uhether a court of appeals had junsdiction to 
reweu the demal of summary Judgment based on the collateral 
order doctnne In Clioppell, the plaintiffs filed a copyright infringe- 
ment w i t  alleging that the defendant corporations were manufac- 
turing and selling certain phonograph records i l l ep l ly .41~  The 
defendant sought summar) judgment on the basis that the corpora- 
tions had been licensed to manufacture and sell the phonograph 
recards cantaming the composmons allegedly subject to plaintiffs 
copyrights 418 

The district court denied summary Judgment, finding a gen- 
u n e  issue whether the defendant had been issued licenses for the 
disputed musical c o m p o s ~ t i o n s . ~ ~ ~  After a three-judge panel from 
the Second Circuit affirmed the denial, the Second Circuit. acting 
en banc, agreed to consider the issue and unanimously affirmed 420 

As a prelimmary matter, the Second Circuit noted that 11 was 
beyond dispute that an order denying a motion for summary judg- 
ment was not a final decision within the meaning of 28 U.S C 
$ 1291 621 Further, the Second Circuit rejected the appheation of the 
collateral order doctrine because the demal "iuas directly concerned 
with the merits of [the defendant's1 substantive claim for relief 

The onls orders that the Supreme Court has found to satmfy 
the collateral order doctnne are those orders involving a nght that 
will be "'irretnevably lost" If not immediately appealed, such 8s 
xnmunity from suit 423 A right that equate8 with a mere defense to 

"422 

~~~ 

ord, 440 U S  at 377 e>tatmn omitted, 
l i d ,  e ldo  Richardmn-\lerrill. Inc v Koller, l i d  ES 424, 431 810848 ~n 

d to permit ~n interlocufari appeal because it found an order 
n t o  be revleuable on appeal after B final ludgmenr's 

lartmeau s l i p i o  note  363. a t  742 d e l  Puerto R i m  Aqueduct and Eeuei  
Ct 684,1993, IEleienrh.lmendment immuniti 
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liability, rather than an immunity from w i t ,  does not ~uffiiee.42~ 
Even if the litigation 1s determined to be ultimately unnecessary, 
the trouble and expense of litigation does not qualify an order as 
collateral and appealable.425 To be appealable, the order must 
threaten a legal right with irreparable harm 426 

E. Summary: Znodepilate Mechomsm for Relief 

Requiring a moving party-who believes that it 18 entitled to 
summary judgment-to wait until trial to renew a motion for sum- 
mary judgment through the medium of a motion for judgment a6 a 
matter of law, and appellate review of that motion if denied, 1s elear- 
ly u n j u ~ t ~ ~ 7  and requires correction. Under this remedial scheme, a 
party who should not be going to tnal a t  all must suffer the cast, 
mconvemence, and nsk associated with preparing for and litigating 
the cme.  Rather than beanng the burden of continued litigation, the 
nonmowng party may be forced to settle a case in which i t  has com- 
mitted no legal wrongdoing. This scheme permits a district court 
judge to circumvent FRCP 56s requirement with impunity, 

The current mechanisms for appellate review of erroneous 
summary judgment denials are inadequate. Section 1292(b) fails 
because it affords too much discretion to the district court to refuse 
certificatmn for appellate rev~w.428 Further, a district court's denial 
of a motion for summary judgment based an a misperceived genuine 
issue of material fact is unlikely to qualify as B controlling question 
of law as to which there is substantial ground for difference of opin- 
ian.428 The collateral order doctrine 18 unsatisfactory because of its 
narrow application to those orders qualifpng as collateral and for 

''*.Wetcalf & Edd,, Inc  , 113 S Cf at 667 

I'lllartmeau. au.nm note 363, at 767-68 
mSee Chappell& Ca \ Frankel, 361 F 2d 191, 200 n 4 12d O r  18661 
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which delayed review would cause irreparable harm 430 Further, 
mandamus is a disfavored remedy that rarely ir granted eren when 
a petitioner has established Lts entitlement to such relief 431 

VI A Modest Proposal Permlt Immediate Appeals 

A. Extend the Cohen Exceptran 

Although current collateral order doctrine precedent does not 
favor appellate review of summary judgment denials, the Supreme 
Court easily could extend the doctrine to permit such appeals. 

I .  The F m t  Prong of the Cohen Test-To satisfy the first prong 
of the Cohen test, the order denpng a motion for summary judg. 
ment must '"conclus~rely determine the disputed question "632 
However, smce rendering its decision in Cohen, the Court has elabo- 
rated on the tests first prong. In Moses K Cone Memorial Hospital 
L. .Mercug\ Const Corp ,433 the Court diatmguished betaeen orders 
that were "inherently tentative" and those "that. although techni- 
cally amendable. are 'made with the expectation that they mll  be 
the final word a n  the subject addressed.""3' Inherently tentative 
orders are those ''as to which some revision might reasanobi>' be 
expectd"436 

In one respect, a summary Judgment demal does not satisfy 
the test's first prong because the moving part>- still may succeed in 
pranng Its version of the facts at tna1.436 Further the tnal judge 
always retains the authorit> to revme the order denpng summary 
judgment SUB sponte or after a second motion 1s filed 437 

~~~~~ ~ ~~ ~~~~~~ 

WLaiespere 7 Uiagara Mach & Tool Works, In? 510 F2d 167 185 5th Cir 
19508 see d 8 0  w p m  nalea 333-36 and accompanyme text 
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If viewed from a different perspective, the denial of summary 
judgment "finally and conclusively determines the [moving party's] 
claim of right not to stand trml  on the [opposing party's] allega- 
t i u n ~ . ' ' ~ ~ 8  Unless the moving party assumes the unnecessary burden 
of presenting further evidence to the court negating the opposing 
party's claim or defense,439 It is unlikely that the district court nil1 
reverse itself and grant summary judgment. Because no further 
steps exist that  the moving party may reahstxally take t o  avoid 
trial, the Cohen test's threshold requirement Of a fully consummat- 
ed decision 1s satisfied.440 Further, when the moving party actually 
litigate8 and lases a tnal  on the merits, it has no avenue of relief to 
challenge the denied motmn.441 

Additionally, tha t  B district court judge will, sua sponte, 
reverse the prior order denying summary judgment is extremely 
unlikely Unless the moving party discovers additional, persuasive 
evidence pnor to trial, a second attempt at  summary judgment 
would be futile The mere existence of a remote possibility of revi- 
sion does not render the denial order inherently tentative 442 
Realistically, a district court's order denynng a motion for summary 
judgment 16 not an inherently tentative order; It is the final word on 
the issue 

2. The Second Prong of the Cohen Test-The second portion of 
the Cohen test requires that  the order resolve ''an important issue 
completely separate from the merits of the action . . ."443 Granting 
a motion for summary judgment invalves an adjudication on the 
merits444 and. at  first glance, a denial of summary judgment would 

.Wfttchelf, 472 US ai 527. see Aekerman v Diamond Shamrock Carp,  670 
F2d 66, 69 16th Cir 19621 '"While rummwjudgment often le inapprapnare to  dir- 
pabe of eaeee ~ m d v y l g  isdues of intent and motive. the monng parry has the right t~ 
judgment without th e q e n a e  o f u  l n d  when there are no mues of fact left for the 
trier of fact to detemme "1 lemnhass added1 

4Whe movant IS nat reqmred to negate the m n m o n n g  party's c lam UI 
defense Luan v Nafmal  Wildlife Fed'". 497 U S  871, 886 119901, Celorex Corp r 
Cafrett, 477 U S  317 323 (1986) 

~~'Mitchrll ,  472 U S  a t  527 tcnmg Abney %, Cnired States, 131 U S  631. 619 
(19171> 

(IISes supra note 26 
"SCf Moaeii H Cone Memond Hoap 3, Mercury Cansr C o w ,  460 US 1, 12 

n 14 119631 $"as Rule 541b1 provides. virtvally all mferbcutoly order6 may be altered 
OT amended before finalivdgment If mi%cie;t C B Y Q ~  13 shown. yet that  does not make 
all pretrial order3 'vrherently tenmive' 1 (eltatmn omxttedl 

-'iFirestone Tire & Rubber Ca v Riejord. 449 U S  366. 375 (1981) 
~ C a m f o l  Leaame Ca v FDIC 999 F2d 188. 191 17th Cn 1993) r a  mani of 

bummaw jidgment E a-dmmn on the merm "I,  Southeast Ban* 7 Goid Coast 
Graphics Group, 149 F R  D 661, 683 tS U Fla 19931 I'the mantine of iummaly 
iudgmenf 18 a dispaaition on the merita of the eade "1 
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seem to fad th13 portion of the Cohen test The Second Clrcult took 
this position in Chappell & Co. c Frankel.445 

However, B court's determination that FRCP 56's legal requre- 
ments have not been satisfied conceptuall) 18 diatinct from the mer- 
its of the parties' claims. Indeed, Ln Switzerland Cheese Ass'n, Znc L. 

E Home's Market, Znc ,446 the Supreme Court stated broadly that 
"the demal of a motion for a summary judgment because of unre- 
solved issues of fact does not settle or even tentatnely decide any- 
thing about the merits of the ~ l a i m . ' ' ~ ~ i  The demal s m p l g  1% a pre- 
trial order determining that the case should go to t r i a l ~  

When reviewing a motion for summary Judgment, the trlal 
judge makes a determination whether the moving part) 1s enatled 
to summary judgment as a "matter of l a ~ + ~ ' g  It is not the judge's 
function to weigh the evidence and determine the truth of the mat- 
ter.450 The judge merely determines whether there 18 a genuine 
issue far trial.4E1 Indeed, m makmg this determination, the judge 
must view the facts in the light most favorable to the nonmonng 
party and draw all reasonable inferences in the nonmonng party's 
favor.452 In essence, the trial Judge does not delve into the ments of 
the case, he or she merely makes the legal determination whether, 
based on the available recard. an issue exists that needs to he deter- 
mined at tnal  Federal Rule of Civil Procedure 56 requires a judge 
to "examine the leg01 s~ggnzficanee of the undlsputed facts in order to 

~~~~~ ~ ~ 

-:367 FZd 197 12d Cir 19661 Speeificalli the Second Circuit stared the 
l o , % e ~  court's demal of appellant's mohon for ~ v m m a r y  Judgment UBZ dlrecr l i  con. 
cerned unh the ments a i  appellant's suberanrll-e c l a m  for rehef and rhus cannot be 
brought unhm the p d m a l l i  creared exceptmn t o  the final decman rule. rhleh per 
miti  appeal hm'eollareral  orders " I d  BL 199 

card Glaroa v H H Roherrian Co 797 F2d 1664. 1573 !Bed Cir  
ed, 479 r S 1072 ,1967, In Srsi2eilnnd Cheese the C o u r t  

i i ihder ion  I Libert) Lobby, h e ,  477 D S 242 2 5 0  ,1986,  In re Haiiir 2 

'SlLibirt) Lobb>, 477 U S  at  249. Thrasher > B & B Chemical C o ,  2 F3d 995, 
a~ . h e n c a n  Liie In% Ca 647 F Supp 1324, 1320 

bsrti Labbi 477 U 5 ar 249 Thrasher. 2 F3d at 999 Suggs 647 F Supp 
sf 1320 

',.Librrii Lobb, 1 7 7  U S  at 265 S L ~  el60 Greenher8 I FDIC , 336 F Supp 
55,  56 ID hlasr $93, "the Court  r e , i e ~ s  the iacfr m the light most iaiorable fa the 
"on-movmg part9 , 
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determine whether they establish that 'the moving party 1s entitled 
to judgment as a matter of law.'"453 

3. The Third Prong ofthe Cohen Test-The improper denial of 
a motion for summary judgment demes the movmg party it8 nght 
not to stand trial when the requirements of Rule 56 have been satis- 
fied. In certain contexts, B right not to stand tnal will satisfy the 
third prong of the Cohen test.454 However, whether this particular 
right to avoid trial is the t m e  of nght envisioned under Cohen and 
its progeny is uncertain. Theoretically, any litigant who has "a meri- 
t o m u s  pretrial claim for dismissal can reasonably claim a nght not 
to stand trial,.' but not all such nghts fall within the '"narrow cir- 
cumstances in which the right would be 'irretnevably lost'absent an 
immediate appeal."455 

The Supreme Court has held that an  order denying absolute or 
qualified immunity is immediately appealable because the essential 
attnbute of the immunity defense 1s the nght '"'not to stand tna l  
under certam circumstances' and thus 1s 'an imrnumty from s u t  
rather than a mere defense to liability."'45@ In a similar vein, some 
courts have held tha t  appellate juriadiction exists over denied 
motions for summary judgments that are based on a prior release 
from liability, either in the farm of a general release by a terminated 
employee or a settlement agreement of ongoing I i t i ga tm~4j7  To 
meet the Cohen requmments,  these courts have charactenzed such 
releases a s  creating "not only a defense to liability but also an 
immunity from tnal."458 

In MLdlnnd Asphalt Carp u. llmted States, the Supreme Court 
-in a criminal case-narrowly construed the third prong of the 
Cohen. test with regard to the right not to stand trial. The Court 
observed that a party could argue that "any legal rule can be said to 
give rise to .a 'right not to be tried' if failure to observe it requires 
the trial court to dismiss . . . or terminate the tnsl."459 However, 

'~'SIXCLUR B U P ~  note 38, I 8 14. at 439-40 ne8 also F m l  of Amenca E d -  

purely legal pdgmenfs that go to the natura and mfflclency af the camplamt BI well 
as the midenoe put fornard l o  support i t")  

."Bawd. 466 U S  at  623 (citing llitehell %, Foreyth 472 U S  611. 625-26 
119861' 

,W2hapur v Cniiya Corp , 964 F 2d 1299, 1301 12d Cir 19921 Icdmg Crillet v 
Sesri, Roebuck & C a ,  921 F2d 217 (6th Clr 1991). Jameh v GAF C a r p ,  687 F2d 
432 (2d Cir 19891, c m l  denied. 111 S CI 177 (19901) 

IjbCChapuf. 964 F 2d st 1301 
4,Mldland Asphalt Corp Y Umted Statee 489 U S 194 801 119891 
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such a broad application of the nght does not satisfy the require- 
ments for the collateral order doctrine exception to the final judg- 
ment rule.460 The Court opined that there exists a '"crucial distmc- 
tion between a right not to be tried and a n g h t  nhose remedy 
requires the dismissal of charges "'461 Accordingly. the Court limited 
the nght not to stand tna l  for purposes of the Cohen test to cases 
where there exists an "explmt Statutory or constitutional guarantee 
that trial will not OCCUI-~S in the Double Jeopard). Clause or 
the Speech or Debate Clause . "462 

U'hde the Supreme Court's stringent requiremenr in MLdland 
Asphalt Corp,  that there be an explicit statutory or constitutional 
basis for the nght not to stand trial. should be limited to the crimi- 
nal context.i63 the decision 1s a wammng from the Court that lower 
courts must exercise restraint when determining whether a legal 
right includes protection from the exigencies of t na l  464 Regardless, 
in the civil context a party must establish at a minimum that the 
" 'essence' of the claimed nght 1s a right not to stand trial:' "466 it is 
a right "to aroid suit altogether"466 

.Although the gravamen of the nght to summary judgment IC 
an entitlement not to stand tnal because the mowng party IE  enti- 
tled to judgment as B matter oflaw. the narrow scope of the collater- 
al order doctrine does not appear currently ta embrace the erro- 
neous denial of a summary judgment motion. As an illustration. in 
Van Cauwenberghe i. Biard,PE' the Court held that the demal of a 
motion to diemms based on an extradited defendant's immunity 
from civil process was not immediately appealable because the 
"right not to be burdened a i t h  B civil t na l  itself le not an easenrial 
aspect of this protection "46' 

The most notable consequence of a summary judgment 
demal LS that  the moving party must bear the cost and mconw- 
nience of litigation As a general rule. however. the courts have held 



19961 INTERLOCUTORY APPEALS 211 

that  the burden and expense of unnecessary litigation is insufficient 
to warrant an immediate appeal of a pretrial arder."469 

The Supreme Court could easily extend the collateral order 
doctrine's third prong to embrace summary judgment denials by 
focusing on the litigant's right not to stand trial that ia lost, rather 
than the financial consequences of the denial. Summary judgment 
entails mme form of a right not to be subjected to B tnal  on the mer- 
its.470 While this right does not rise to the level of a constitutional 
or statutory right, it is not a right without significant importance 
The Judicial Conference of the United States, the Supreme Court of 
the United States,  and Congress approved FRCP 56;471 and i t  
enjoys the force and effect of law 472 

In ather contexts, courts permit immediate appeal under the 
collateral order doctrine of decmons that do not deny a constitution- 
al or statutory nght.  As an illustration, neither the Constitution nor 
any Statute require the appointment of counsel in a civil case.473 
Moreover, no statute specifically authorizes the appeal of a decision 
denpng appointment of ~ o u n s e l . ~ 7 ~  Nevertheless, four circuits per- 
mit immediate appeal under the collateral order dactnne of such 
denials,476 emphasizing the hardship, mnjustxe, or irreparable prej- 
udice tha t  may result from an er roneou~ demal of a motion to 
appoint counsel 476 

asChassri ,  490 U S  at 499, see also EDS A d ~ u ~ t e n ,  Inc Y Computer Sciences 
C a r p ,  149 F R D  86 89 # E D  Pa 19931 ("the cast associated 51th addamnal htiga- 
non does norlustify sertmg amde the finahfy reqmrement of I 1291 "! But d Chspuf 
Y Unaya Corp, 964 FZd 1299, 1301 r2d Cir 19921 ( W e  may havejunsdictmn on the 
pound that a release from liability protects the releaaed party from the dletractms 
and evensea of a tnal 88 re11 ai  from fvrrher manetaw habihff! 

*-aAckerman s Diamond Shamrock C a r p ,  670 FZd 66 .  69 (6th Cir 1982) 
I 'U'hile summar) judgment &en LS nappropnafe t o  dispose of cases ~ w o l i u l g  i i ~ u e s  
of lnfenf and motwe, the mavmg party has the right tojudgment uithoul the expense 
a i  a t m l  when there *re no mucs of facr lef t  for the mer of fact to determme ") 
(emphasis added), S I Z C U I R ,  ~ u p r u  note 36, I 8 14, at 436 ("In 1986 the Supreme 
Court ealablnhed summarypdgment standards that *ere "demgned t o  balance the 
right of n~nmmmg party t o  receive a JYV tnal against the movant's right io be fire 
from the burdens ofnsrdirsa litigation ") (emphaar added) 

*.'Umbenhauer Y W-ohaag, 969 F2d Z 5 , 3 2  13d Cir 1992) 
"Fairhead Y Deleuw, Carher & Co 817 FZd 153. 15E ID C Cir 19931. Dean 

1 l-eeferans Mmin Resanal OEflce. 161 F R  D 83.84 IX D O h 0  1993) 
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B. Create a .%'e& Rule for  Inteilocutorl Appeal 

The Federal Rules of Civil Procedure mere designed to "secure 
the just, weedy, and inexpensive determination of every actmn.''"~ 
Permittmg immediate appeals of summary judgment motions would 
fu r the r  this goal in cases where such motions are improperly 
den~ed.~'E Litigants nauld not be required EO suffer the delay and 
expense associated with preparing for t na l  when they are clearly 
entitled to summary judgment. Further, an unsuccessful moving 
party would be afforded an avenue to challenge threats of protract- 
ed and expensive Iitigatmn used to coerce settlement 479 

The primary policy reason supporting the general rule against 
interlocutory appeals of nonfinal orders 1s to avoid piecemeal 
appeals iao The courts are willing LO accept infliction of some degree 
of harm on a litigant to satisfy the need far efficient judimal admm- 
istratian and to aroid the delay and burden associated with piece- 
meal renew' of a district court's decisions 461 

Permitting interlocutory appeal of an order denying a motion 
far summary judgment does not constitute piecemeal review of a 
district Court's decision because if successful, the appealing party 
would be entitled to a final and complete resolution of the case on 
the merits through the grant of its requested motion for summary 
judgment. Theoretically. If an appellate court were to reverse such a 
denial, determining that as a matter of law the moving parry was 
entitled to judgment. on remand the district court would perform no 
function beyond granting the motion and ending the case 182 

Recently, Congress has provided the Supreme Court with the 
authority to prescribe rules both defining when an order 1s final for 
purpoaes of 28 U S  C 6 1291, and determining when an order that 

~~~ ~~~ ~ ~~~ 

i--vrn P rn P 1 

court  may enlei  summary  judgment on remand from Supreme Court ahen  the 
Court's op~mon  shoseo that a party was enfllled io judgment 8s B matter of IRI , 
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is not final may nevertheless be appealed under 28 U S.C. 3 1292.463 
Section 315 of the Judicial Improvements Act of 1990464 gave the 
Court authority to "define when B ruling of a district court is final 
for the purposes of appeal under Section 1291 , , , Section 101 of 
the Federal Courts Administration Act of  1992406 amended 28 
U.S.C. 3 1292 to permit the Court to prescribe rules "to provide for 
an appeal of an interlocutory decision to the courts of appeals that 
LS not athewise provided for" under Section 1292.487 

Other than a desire to  implement a recommendation of the 
Federal Courts Study Cornmlttee,4@ the legislative history of these 
two statutory provisions provides little information on congressional 
intent in enacting the changes 469 The Federal Courts Study 
Committee encouraged the Court to expand the list of interlocutory 
decisions that may be appealed.490 By adopting the Committee's 
recommendation, Congress intended that interlocutory appeals be 
made more readily available.491 Further. the language of 5 1292(e). 
which provides for the Court to designate rules permitting inter- 
locutory appeals '"not otherwme provided far," indicates that  any 
such rule may enlarge the list of appealable interlocutory orders, 

*matle .  note 430 at 630 
c.Pub L No 101-660. 104 Stat 6059 119901 icodified ae amended at 28 

U S  C A I2072 (c) 1IVeseat 19931) 
W d  at $ 316 
IWub L No 102.672, 106 Stat 4506 119921 
da.Id at I 101 'codified at 28 U S  C A S 1292cel IWmt 19931p see Martmeau. 

2'Cangresa established the Federal Courts Study Committee m 1968 to exam- 
me the problems facing the cavrt b)btem, deielop a long-range plan far ~ t s  furure 
and make recommendaims ~n applicable l a ~ g  for the ~mprmement of federal iourti  
hlatye, supra note 426, at 529-30 The Cammitree recommended that Cangreia 'eon- 
iider delegating t o  the Supreme court the authont) under the Rules Enabling Act LO 
define what Constitutes a final decision far purpoiei of 25 US C 3 1291, and t o  
define ~ l i e u m d t ~ n c e b  in which orders and actions af diafrict courts not athemme aub- 

supin note 363. at :le. hiatye. aupro 430. at 630 

ject  to appeal under acts  of Congress may be appealed t o  the courts of ~ppeals"  
Report of the Federal Courrs Stud) Committee 95 IApnl 2. 1990). cited ~n Matye, 
slcoio note 430, st 530 

-'-hlatye. brpm note 430. ai 631 The House Report apec~ficall) debcnbed the 
l eg ldafm "88 designed to  expand the appealabdlfy of mferlacutory dererminarionc 
by the conrts of appeala" Siegel. a u p m  note 490. at  336 Icmng H R 60 102-1006, 
pt 1, st 18 (OCt 3, 1992)> 
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but may not curtail i t  492 Significantly, Congress s election to permit 
interlocutory appeal of denied motmns to transfer in Tucker Act liti- 
gation strongly suggests that Congress vmvs the waste of time and 
resources associated with unnecessary litigation-the pnmary con- 
sequence of an improperly denied motion for summary judgment- 
as a meritorious reason to permit interlocutory appeal of tradition- 
ally unappealable nanfinal orders.493 

Under this new legislation, the Supreme Court may permit 
interlocutory appeals of summary judgment denials in two n a y s  
First, the Court may designate denial orders as final for purposes of 

1291 This approach would grant the moving party an appeal 8s of 
nght.434 The obmous drawback to th13 approach LS the potential for 
ovenvhelming an already overburdened4n5 appellate court system 
math appeals. The federal judiemry a t  all level8 has voiced concern 
about the mcreasmg caseload a t  the appellate lev.e1.”6 Opening the 
appellate floodgates to appeals of denied summary judgment 
motions, irrespective of their merit, would generate indespread 
opposition from the bench and unnecessarily exacerbate the prob- 
lem of an overburdened appellateiudicmy 

The second, and better, approach 1s to define appealable inter- 
locutory orders under 28 U S  C $ 12921ei in such B manner as to 
permit appeal of the most meritorious demal orders without open- 
ing the appellate floodgates. I ts  new rulemaking authonty allams 
the Court to create interlocutory appeal rules that include discre- 

_____~ ~~~~~ 

sleSei. Sllnia note 490 ar 331. ill niarnneau “pro note 363, a 

rewried the order, the anal judgment also U ~ J  reversed, caunng a 
ersar)  waste  of effort and mom1 far both parties Congress ~ e c a g n  
and in B e  1988 Amendmenti to  28 U S  C k 1292 added pnragap 
u h x h  expresdi per rn~f i  mferloruron. appeal6 of denied motions t o  fmna er 
i u p m  note 490. ai 334-35 

“‘Matye aicprn nore 430 sf 632 
I ,The  Bedera1 C o u r t s  Study Committee reported that in the I k f  three 

decade? the number of appeals ha& multiplied fifteen-fold. ahile the numbel of 
appellate judgea has only trebled \Iartmeau ~ u p i a  note 363, at  719 n 9 8citaLon 
nmlttpa 
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tmnary conditions like those found in section 1292(b1 or like those 
seen when seeking a w n t  of mandamus.49' 

Assuming that the Court were to permit some form of discre- 
tionary review of summary judgment denials, a limited number of 
potential schemes are available to accomplish interlocutory review: 

"(1) Review initiated by a party, directly to the appellate 
court, with appellate court option to accept . . .; 
. . .  
I21 Review initiated by a party, requmng trial judge con- 
currence, and with appellate court option to  accept . . .: 
I31 Review initiated by a party, requiring trial  judge 
concurrence, but without appellate court option to accept. 

The second and third options are inadequate because they require 
the trial judge to be objective about the wisdom of his or her awn 
demal order 489 Particularly when the trial judge has denied sum- 
mary judgment for subjective reasons (e&, individual notions of 
justice) it is extremely unlikely that the trial judge would concur in 
the appeal Practically speaking, these two options would not pro- 
vide an  additional avenue of relief to the unsuccessful moving party. 

The first option maintains a proper balance between avoiding 
burdensome appeals with affording justice to a litigant, who has 
satisfied FRCP 56's requirements and 1s entitled to judgment as a 
matter of law. The aggrieved party has an avenue of immediate 
appeal to challenge a clearly emoneow summary judgment denial 
order and the court of appeals retains the means to screen nonmeri- 
torious appeals. 

Because of this screening mechanism, circuit courts would act 
as their awn gatekeepers and these courts would see only a modest 
increase in their  appellate caselaad. Arguably, If the ability to 

'1498 . .  

. .. . t 

'"Matye. aupra note 430. at 633 
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appeal an improper summary judgment demal causes an increase 
~n the number of motions for summary judgments granted, then the 
concomitant reduction ~n the federal court caseload could lead 
potentially to a decrease in the overall number of appeals.jO0 
Federal district court judges would be encouraged to grant summa- 
ry judgment motions when clearly warranted rather t han  n a k  
rever~al a t  the appellate court level 

Because the avaiIabilit>- of such an appeal would discourage 
improper summary judgment denials by providing a means of chal- 
lenging them. litigants would see ca8e6 terminated earlier and more 
often at the district court level. This increase in the number of cases 
subject t o  early termmatian would serve important public polic>- 
goals The npple effect of the increased number of orders granting 
Summary judgment would include a reduction m the amount of 
judicial resources consumed as f exe r  cases proceed to t n a l .  
Additionally, litigants would benefit by the reduced expenditure of 
time. money, and effort required to obtain an adjudication of the 
controversy gnmg rise to the lawusmt. 

Permittmg interlocutory appeal of an improperly denied 
motion for summary judgment would increase satisfaction with, and 
respect for, the judicial system by both litigants and their attorneys 
Litigants who have been unjustly treated by the judicial system 
may now obtain a fair, less expensive. and expeditious means of 
determining the i r  legal r ights short of protracted l i t igation. 
Conversely, the party who has survived aummary judgment, when It 
should not have done so, will be disappointed with a rerema1 of the 
district court's denial order, but it cannot claim that it has suffered 
from an>- form of injustice 

VII. Conelusmn 

The Supreme Court's decisions in MatsushLto, Celo tex ,  and 
Liberty Lobb) encouraged lower courts to use FRCP 56 as a means of 
disposing of factually unsupported cases prior to t na l  The Court 
clarified the law in this area and held out summary judgment as a 
useful-if not favored-procedural device for resolving litigation in a 
JUSt, speedy, and inexpensive manner A court should not deny a 
properly Supported motion for summary judgment either because the 
case involves complex ~ssues of fact or law or because the litigation 
embraces msue6 of intent or motiratmn Further. the Court has mdi- 
cated that once a moving party has satisfied FRCP 56's require. 
ments, aummary judgment is mandated The district court judge 

Wf lalirniire dlipra note 361 81 1178 
~ ~ ~ ~ _ _ _ _ _ _ _ _ _ ~ ~  _ _ _ _ _ _ ~  
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must enter summary judgment; he or she LS without discretion to act 
otherwise. 

As with all Federal Rules of Ci~d Procedure, parties to a law- 
suit are entitled to rely on FRCP 66 and federal district court judges 
are obligated to follow It. These rules have the force and effect of 
law.So'Judges do not "possess the authority to circumvent, ignore or 
deviate from the Fedeiol Rules of Ciuil Procedure, which were 
approved by the Judicial Conference of the United States,  the 
Supreme Court of the United States, and Congre~s ."5~~ 

Unfortunately, not all district court judges understand or 
adhere to the precepts governing summary judgment. Further, 
despite the importance of FRCP 66 and the Supreme Court's 
emphasis on summary procedure, the legal system has failed to pro- 
vide an adequate mechanism by which a party erroneously denied a 
properly supported motion for summary judgment may seek relief. 
This deficiency ~n the legal system subjects litigants to unnecessary 
delay and expense, and exacerbates the problems of an already 
overburdened judicial system A defendant must elect between set- 
tling a cam in which it is not liable or assume the costs and risks of 
defending itself at  trial before an unpredictable judge or jury. Even 
If successful, the defendant's financial expenditures amociated with 
the judicial succe88 may render such triumph a pyrrhic victory. 

The solution to the problem of improperly denied motions for 
summary judgment is a modest one in the sense that it requires lit. 
tle effort to solve the problem and the consequences of the solution 
will have a mimmally adverse impact, if any, an judicial resources. 
However, prailding a limited avenue of relief will correct an injus- 
tice in the legal system, add teeth to FRCP 56, and effectuate the 
fundamental purpose of the Federal Rules '' 'to ~ e c u r e  the just ,  
speedy and inexpensive determmation of every action.'"503 

_ _ ~  
IDlFarhead v Deleuw, Caiher & G o ,  817 F 2d 153, 155 (D C Cir 1993). Dean 

lOlUmbenhauer Y Woog, 969 F 2d 25.  32 (3d Cir 19921 
. w e e  m P m  note 1 

I Veterans Admm Reyanal OfFca, 151 F R  D 83 84 (S D Ohm 19931 
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THE DAVIS-BACON AND SERVICE 
CONTRACT ACTS: 

LAWS WHOSE TIME HAS PASSED? 

 MOR TIMOTHY J PESDOLISO* 

I. Introduction 

"Mr Speakec Lf this bill were not demanded b)  organized 
labor. i t  would not ham a chance ofpassage in this House 
under suspensron of the rules This LS the most ndLculous 
proposition I hare euer seen brought 6efore (1 legislative 
body "l 

In the sixty-three gears mnce Representative Blanton made 
this statement on the floor of the House of Representatives. the 
Davis-Bacon Act2 (DBA, or Act), along with the Service Contract 
Act3 (SCA, or Act), continue to be the subjects of periodic debate. 
These debates generally pit those who believe that the government 
must  act  to protect workers from competitive pressures and 
unscrupulaus employers againsr those who believe in free marker 
f o r c e s .  The resu l t  has  been t h a t  Democratically controlled 
Congresses amend the Acts to broaden their coverage and strength- 
en their cantrold while Republican Administrations make regdata- 
IY changes which have the opposite effect 5 

174 Cox& RPC 6308 19311 ,remarks h) Rep Blanronl 
" A h  L ha 71.798 46 Star 1494 rcod&ed 8 s  amended BI 40 U S  C d 276a 

,Pub L So 8 9  286, 79 Stat 1034 lcodi6ed ad  amended at 41 L! S C P( 351- 
,19861) 



19951 DAVIS-BACONAND SERVICE CONTRACT ACTS 219 

What are these Acts and what do they do? In very simple 
terms, Congress provided in bath the DBA and SCA that those 
working on government contracts for construction or services could 
not be paid less than the wage determined by the Secretary of Labor 
to be "prevailing'in the locality where the work is to be performed.6 

The DBA applies to "every contract in exce~s of S2000 to which 
the United States or the District of Columbia is a party, for con- 
struction, alteration, andior repair, including painting and decorat- 
ing, of public buildings and public works "7 The DBA requires that 
these contracts state: 

the mmimum wages to be paid various classes of laborers 
and mechanics . . . shall be based upon the wages . . 
determined by the Secretary of Labor to be prevailing for 
the corresponding classes of laborers and mechamcs 
employed on projects of a character similar to the con- 
tract work in the city, town, village, or other civil subdivi- 
sion of the State in which work LS to be performed . . .a 

The SCA applies to ''every contract entered into by the United 
States or Distnct of Columbia in excess of S2500 . . . the principal 
purpose of which ia to furnish services in the United States through 
the use of service empl~yees ."~  The SCA requires that these con- 
t r a m  contain "provismnIs1 specifying the monetary wages to be 
paid the various classes of service employees in the performance of 
the contract or any subcontract thereunder, as determmed by the 
Secretary [of Labor1 . . . m accordance with prevailing rates for such 
employees m the locality."1o In the case of service employees covered 
by B collective bargaining agreement, the SCA mandates the pay- 
ment of wages no less than "the rates for such employees provided 
for in such agreement, including prospective wage increases provid- 
ed for in such agreement a8 a result of arm's-length negotiations."" 

Bath the DBA and the SCA authorize the government to with- 
hold funds owed to B contractor to pay employees who have been 
paid less than the prescribed prevahng wage.12 Both Acts also pra- 
n d e  that a contractor may be debarred-made ineligible for receipt 

(19931 far the SCA 
-40 C S C B 276a(a, (1986) 
' Id  
941 U S  C B 3511a) 11988) 
W d  
nid 
I* 40 U 3 C $8  276alal. 276a-2 (1988). 41 U S  C D 3 W a )  (19881 
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of government contracts-for B penad of up to three years If the 
Secretary of Labor finds that the contractor failed to comply with 
the Acts' requirements l3 

Unfortunately, Congress failed to define key terms such as 
"prevailing" and "locality." This left to the Secretary of Labor the 
rask of working aut the details which would farm the ver: heart of 
the coverage afboth Acts 

Proponents of the DBA and SCA believe that they are neces- 
sary to prevent the wages of those working on government contracts 
from falling to minimum wage levels due to the competnx-e nature 
of government procurement, which favor8 the lowest bidder These 
proponents believe that this protection is worth any additional costs 
that the Acts may impose on taxpayers. Conversely, entics generally 
dismiss the argument that wages need protection and c l a m  that  
the DBA and SCA are simply too expensive, m terms of both direct 
and admmistrative costs, to justify their continued exmtenee in 
these days of dechnmg budgets. 

Prev~ously, critics of the DBA and SCA have introduced bills m 
Congress that m u l d  repeal one or both of the Acta, or raise the dol- 
lar threshold a t  which the Acts apply.14 To date. honeier. support- 
ers af the Acts hare succeeded and Congress has not enacted any of 
these bills. 

This article will analyze whether a need for either of these 
Acts still exists Section 11 discusses the background and history of 
both Acts. Section I11 provides an o v e ~ i e w  of the regulations that 
the DOL has issued to implement and administer the Acts. Section 
I11 also discusses the procurement regulations which other execu- 
tive agencies have issued to guide their contracting personnel in the 
admmmtratmn of the DBA and SCA Section IV examines the bills 
currently pending before Congress that would repeal or reform the 
Act8 Finally, Section V discusses the impact of the DBA and SCA. 
attempts to quantify mme of the costs associated with the Acts. and 
recommends repeal of both Acts. Section V also recommends that to 
protect the wages of lover-paid semm workers Congress consider 
mandating certain changes to procurement replatmns. 
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11. History 

A The Daws-Bacon Act 

Congress enacted the DBA in 1931 as a precursor to the New 
Deal legislation The DBA was the first federal wage law to apply to 
nongovernment workers l5 At the time Congress enacted the DBA, 
the country was in the throe8 of the Great Depression and work of 
any kind was scarce. This was especially true in the canstmctian 
industry. Under these circumstances, nanloeal contractors could 
import work crews to a job site for two dollars a day, much lesa than 
the prevailing rate of three dollars and fifty cents to four dollars a 
day. These lower wages put even more downward pressure on local 
wage rates than the Depression Dunng this penod, federal con- 
s t ruc t ion  was  especially impor t an t  because post offices a n d  
Veterans Admmistration hospitals were just about the only build- 
ings being constructed.16 

One of the DBA's original sponsors, Representative Bacon, 
specifically referred to this situation dunng the 1931 hearings on 
his bill: 

A practice has been growing up in carrying out the bmld- 
ing program where certain itinerant, irresponsible con- 
tractors, with itinerant, cheap, bootleg labor, have been 
going around throughout the country "picking off a con- 
tract here and a contract there and local labor and the 
local contractors have been standing an the sidelines 
looking In. Bitterness has been caused in many cammuni- 
ties because of this situation. This bill, my friends, is sim- 
ply to give local labor and the local contractor a fair 
opportunity to partimpate m this building program." 

However, Some evidence suggested that this problem was not 
as 8enoub aa the bill's supporters made i t  out to be. A January 10, 
1931 opinion from the Comptroller General of the United States 
(Comptroller General), submitted for the record during considera- 
tion of the bill before Congress, stated that the practice of imparting 
cheap labor did not appear to be widespread.18 The Comptroller 
General's study surveyed twenty-six Treasury Department projects 

221 
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employng 1724 workers 19 The study found that 368 of these were 
from outside the area of the project 20 Contractors usually employed 
outside horkers in mtiea such as Boise. Idaho, and Juneau, Alaska 
where large supplies of construction workers were not ava1lahle.21 

In addition to this most often stated concern, another, less 
noble, purpose also may have played a part in the passage of the 
DBA. Representative Allgood put it most bluntly in his remarks on 
the House floor 

Reference has been made to a contractor from Alabama 
who went to New Ymk with bootleg labor That 1s a fact 
That contractor has cheap colored labor that he trans- 
ports, and puts them m cabins. and i t  1s labor of that sort 
that  1s in competition with white labor throughout the 

It appears from these statements that racial higotrl- also may have 
played a part m the perceived need for the DBA. The argument can- 
tinues to he made that the DBA has a disproportionately adverse 
affect on minorities and women 23 

Whatever the reason behind its enactment, the DBA became 
law in 1931 The original text of the Act wa8 deceptively simple 21 

country.'' 

~ ~ ~ _ _ _ _ _ _  ~~ ~~~~~~ ~ 

9Id 
> I d  
AlId 
W 4  CONG Rrc 6513 11931 
' , L e ,  s g , .hI%\\D J THIIBLOT. Jh P n r i u ~ m a  Wizr L E C I S L ~ ~ O \  THE DA\ 15- 

Bica \  Arr. Srirr "LITTLE Dairi-BACON" Acrs. THE U'AIEH-HLILIY ACT .AID THE 
S L R ~ I C F  CO\TR.ACI ACT 127-28 Labar Reiarmni and P v b l ~  Palnc) Sene: No 27.  
19868 Iheremafrer PREI'ULI\G WAOE LELIEL~TIO\I 

?-Dav~i-Baconhct.  Pub L SD 71 798.46 S t a t  1494 1931, icodified a( amend- 
ed a t  40 U S  C P 2 i6a  ,19881) The entire iubstantiie portion of the DB.4. BI o n p  
nal i )  enacted. read 

b e r y  contraci in erne% of %,oOo ~n amount. to  uhlch the U m f e d  
Srafee or the Diarriet of Columbia LI B pari), r h x h  requlrer 01 ~ n v d v w  
the emplaymenf af  laborers or meehamcs m the construcfmn, alt 
anCor repan of an) pvblx bu idmgr  of the Umted Statea 01 the 
af  Calvmbia uithm the geographical hmns of the Stares of the 
the Dictrief 01 Calvmbia shall contsrn B pm\mon  IO the effect 
ram of %ages far d l  laborers and mechanics emplo>ed by the c 
nr any iub~onfraetor on rhe pvbhr buddmgs co 
shall be not lesd than the preialhnp rate a i  wage 
nature m the elf), toan, \~ l l age ,  or other c n d  d 
which the pubhe bu~ldmge are locared, or ~n the 
the public bvildingi are located there and a furrher pmiman that in 
case any dispute m i e s  BI f n  what are the preuadnng rates of uaeei for 
%ark of a aimilar nature appheable t o  the contract u h x h  cannot be 
adjueted by the conirachng olfilcer. the matrer shall be referred to rhe 
Secretary of Labor for determination and h>s decision thereon shall be 
~ o n c l ~ b n e  on all partlea l o  the contrael  P i o r i d r d  Thar 111 case o f  
national emergenr) the President LE au thormd  to  . upend  the p m n -  
mons olthii  Art 
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However, shortly after the DBA's enactment, several senous prob- 
lems became apparent. The DBA did not contain any enforcement 
mechanism, key terms were not defined, and the prevailing rates 
were not determined concluaively until after contract award. This 
latter paint concerned contractors because the Secretary of Labor 
could determine the prewlmg rate to be higher than that in their 
bid, with no nght to adjustment of the bid Because of these 
problems, Congress amended the DBAin 1935.26 

In 1941, Congress again amended the DBA to extend the Act's 
coverage to contracts awarded through other than sealed bidding 
procedures 27 Congress amended the DBA a final time in 1965. 
These amendments expanded the meaning of the term "wage" to 
include the basic hourly rate of pay plus B number of allowable 
fringe benefits 2s 

B. The S e r u m  Contract Act 

Congress enacted the SCA in 1966 to protect the last major 
group of employees working on government contracts who were not 
covered by some kind of prevailing or minimum wage standard- 
service employees 29 The congressmnal purpose behind the SCA was 

A ~ T H ~ E B L O ~  supra note 16, at 11 
16AAct OfAvg 30, 1935 Pub L \la 74.403, 49 Star 1011 11835~ These amend- 

ments provided for 
B Predstermmatlan of p~eva11r.g wage rates by the Department of 
Labor. 
b W d d y  p a p e n t  a i  wages conformmg to  the wage rate determmatmn, 
c A government nght t o  termmate the contract and charge completion 
COSIP t n  the termmated contractor far imlatmns of the DBA. 
d Alowenng of the DBAthreshold from $5000 Io $2000. and 
e The followmg s~ncfmnb 

(Ir Withholdmg paymenrs due B canfractar who ,+ae violating the DBA, 

(2) Disbvrsemenr of the amount wirhhdd to  workers with wage ilaumi. mnd 

(3) A three.year debarment 

*-Art of Mlar 23, 1841, Pub L No 77-22, 55 Stat 53, Act ofAug 21, 1941, Pub 
L Yo 77-241. 55 Stat 658 11941) (codified BP amended at 40 LT S C $ 276a-i 11986)r 

88P-b L No 88.349 78 Star 238 11865! 
'PThe DBA cmers empla)een uorklng on consfructmn contracts The Wdalah- 

Heale? Pvblx Contracts Act, 41 U S  C $3 35-45 118881. covere emplayees worhng on 
government %upply eantraela ban call^. the U'dah-Healey Act makes the m m m m  
wage and overtime pr~v~mons of the Fair Labor Standards Act, 29 C S C 5 206(al 
(Supp n' 1992) and 29 U S  C 5 207 L1988I. respectively, applicable to supply con- 
trsete 
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much the same as that behind the DBA The following remarks by 
Representative Austin J. Murphy30 from 1990 oversight hearings 
provide mme insight into this purpose 

The federal government used its enormous procurement 
power to depress prevailing wage scales which was often 
the result of religious adherence to a policy of low Gost 
procurement. 

~~ ~~ 

Wt this [me,  Representative ).Imphi K B S  rhe Charman of the Subcammmee 
on Labor Standards of the House C ~ m m i f f e e  on Educs tm and Labor 

on Lobar Sfanhords of t i e  Hous? Comm on Edocoirori ond Labor l O l h t  Con! 2d 
Sees,  4-5 ,1990 statement of Rep hlurphir Rep James G OHara the p n m p a l  
author of the SC-I. made the folloaing remarks dunng 1986 o ien lgh t  hearme, on 
the S C I  

The moiement f a i a r d  enactment of the Semm contract A i r  of 1965 
began about tuenf i  years ago when a number of members, inclvdmg 
myself Senator Par hlcNamara. and a bipartisan group of o t h e r  
Members had OUT artenhon called to the role plared by the Goiernment 
of the United States, and p ~ r t i ~ d a r l y  the procurement offices of the 
vanoue armed iemnee I" activelr denreseine w a e e ~  and %,orkine condi- 
tions amoiip aarkers who sere &;dy at [he bitram of the e&mmie 
totem pole-workerc who largeli uere performing unskilled or remi. 
skilled-r at least underpaid-chores for government ageneiec u,ho had 
decided. for bvdgetari ieamns ro contract out iuch work. 30 i f  uould not 
be cowred by Wage Board m e  procedures The terhmqve uhlch the 
Government used to  depress u q e i  and -,orking condmona was to  fre- 
pnently put out For rebidding the mntr~cf?  some agenc~er had made fol 
the performance of auch r e n w e i  aa laundermg. contract mail haulmg, 
jamtor, porter, and bvlldmq mamtensnee i e n ~ c e z .  food ~ e n m s  erc  
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The principle basic to the Service Contract Act is neither 
novel nor unique. Its rationale is simply that funds of the 
Federal Government shall not be used to finance contracts 
which undercut and depress the wage rate prevailing in a 
locality or upon which undesirable working conditions 
obtain The Government now insists on prevailing wage 
standards in construction and supply contracts . . . .32 

With regard to the coverage of the SCA, Mr Danahue stated, 
"Generally speaking, this bill applies to what are ordinarily known 
as sewice or blue-collar employees, to pnitolial services, to various 
kinds of maintenance services under Government service contracts 

. . guards are also covered under this propo8al."33 

The DOL began to experience problems in administering the 
SCA almost immediately. These problems primarily were due to dif- 
ficulties in defining the locality on which prevailing rates would be 
baaed and in determining the types of employees to whom those 
rates would apply34 

As a result of oversight hearings held in 1971, the Special 
Subcommittee on Labor of the House Committee on Education and 
Labor identified five major problems with the administration of the 
SCA.35 

%%rbicr Conliacf Acf of 1965 Hearing8 on X R  10238 Br,fon the Special 
Svbiornrn on Labar of the House Camm on E d u c o l m  and Labor 89th Cong , 1 a t  
Seis 5 ~19651 (statement of hlr Charles Danahve Sohc~tar of Lahar1 Mr Donahue 
also stated 

the odds on making a eueeessfvl low hid for B eon~raet are heavily 
.racked ~n favor of the contractor p a r n g  the lawest wage Contractors 
Kho -ish to mamtam an enhphrened wage policy may find it dl&dt- 
If not mposnbls--to compete for Goiernment ~ e n n c e  contracrs w t h  
chase r h o  pay wages to t h e n  employees at OT below the buhsmtence 

an mdmanly fair contractor may reduce the wages of employeea ~n 
order LO ~mproue the chances that h x  bld wdl be accepted Tius acfmn, 
of course, would fvrther depress wage late8 When, as a[ preaent, a 10% 
hld award p d > q  an semce  contrilcts 1s coupled wlfh a policy of no labor 
standard% pmtec tm.  the trend may well be m eeniun ares$ for wage 

five m a m  prablema were ah follows 
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During 1986 hearings.  farmer Representative James G 
OHara highlighted the situation at  Laredo .41r Force Base. Texas. 
which the subcommittee considered during 1971 oversight hearings. 

[Tlhere emerged a practice by which the Air Force 
reopened contract bidding annually and timed Its request 
for bids so that  the perfectly proper arms-length labor 
negotiations between the workers and one service con- 
tremor, resulting in prospectire wage increases for the 
emolovees. were mrsistentlv disregarded in the biddine 

Air Force was able to freeze the wages of employees at 
levels at  or near the minimum wage. even where those 
workers were able. through proper collective bargaining. 
to  secure agreements which seemed to  raise them wages 
and improve working conditions.36 

As a result af the 1971 arerslght hearings, Congress amended 
the SCA in 1972.3: Following the 1972 amendments, the focus of 

~ ~~~~~ ~~ ~~ ~ ~ ~ ~ ~ ~ 

1 The DOL not >a8uu'ng -age determinariana for a l l  b e n i c e  con- 
f m t c  covered by the SCA The iubeommirree found that m Fiscal \-ear 
FY 1951 the DOL had Iseued ~ a s e  derermmatmc for on11 3 5 r  of c m .  

ered contracts, 
2 Becavre of rhe DOLr fmlvre t o  U S U ~  'age delermmarmni, the gap 
between Wage Board ~ a f e i  #which applied t o  government blue-callai 
s e n m  emplo)ees, and Senice Contract rates was groamg, 
3 The DOL i a ~  failmg ID use the "blmklmtmg" 'I e debarment pros.. 
?ions of the SCA. 

tori  who were bound t o  pay their employee8 wage increases as a reault 
of eolleetwe bargammc conslatently were underbid by new contractore 
,+hen rhe contrait UBI recomoeied Thlr meant that rhe emrlovees 
might neier recewe a "age mcrease. and 
E .Ab an offshoot a i  the aboie 6ndlng the subcommittee found that 
incumbent c o n i r a c i ~ r i  were being "turned out. 
contractors refusing tu  ~ e c o g n i i e  collective bar 
~urrenr employeea were forced t o  fake pa? 
According to  the Subcommittee, ",t he col lect i \e  barqammng procea8 U ~ P  

becoming B mockery ' 
=lSEGHranngs s u p m  note 31, B I  13 
i Am of Ort 9 1972, Pub L No 82 473, % B  1. 2, 86 Stat 789 Theie amend- 

1 Succeaior cantractors me) not reduce the wages or fnnge benefits of 
exlarlng employees. 
2 The Seweran of Labor m u ~ f  glve "due conmdelatlon IO uages and 
fringe benefiri received by Federal Wage Board emp1o)eea performing 

menta contained SIX m a p  p ~ m m o n 8  
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controversy over the SCA turned to the scope of the definition of the 
term "service employee "38 In 1974, the Federal Distnct Court for 
Delaware held that the SCA applied only to employees whose Coun- 
terparts in federal service would be classified as "wage b o a r d  
employee8.39 The court distinguished these employees (as "blue-eal- 
lar" employees) from federal "general schedule" employees (as 
"white-collar" employees) and found that the SCA applied only to 
the former.40 Based an this distinction, the court held that the key- 
punch operators working an the contract a t  issue were equivalent to 
"white-collar" employees and, therefore, were not covered by the 
SCA.41 In 1976, the Federal District Court for the Middle District of 
Florida similarly held that Congress had intended the SCA to apply 
only to "blue-collar" workers performing work similar to federal 
'+age-board" employees .42 

Pnmanly as a result of these two decisions, Congress enacted 
the final amendments to the SCA in 1976 43 These amendments 
made it clear that  all service employees were covered by the Act. 
Only those employees who fall within the Fair Labor Standards 
Act's44 exemption far persons "employed in a bonafide executive, 
administrative, or professional capacity" are excluded from cover- 
age 45 

111. Regulatory Provisions 

Congress failed to define many key term8 that it used in both 
Acta. Additionally, neither Act contained guidance concerning 
Congress's intent a6 to implementation. Instead, these matters were 

4 Prospectire increa~es in wages and fringe benefits contained m ~ollec- 
twe bargsmmng agreements *ere rrqmred to be reflected m wage and 
fnnge benefit determmatmna, 
6 The Secretary of Labar could permit i erv~ce  canrrscta m be axarded 
far a period of up fa fiw years, and 
6 All sewice eanlraefc mvolwng five OT more employees were t o  be COY- 

ered by wage and fnnge benefit determinatiana by the end o f € K  1977 
W h e  SCA only applieb t o  eontraela ?he principal purpose of rhieh 1s to fur- 

nish senices in ths United States rhrovgh the nhe of sewice employees ' 41 U S  C 
9 351 119881 

-- 

SPDescamp v Sampmn. 377 F Supp 254 (D Del 19741 
*OM at 263 The court rehsd heavily on the trafimony of rhe Sahc~rar of Labor 

before Congreaa regarding the intenk of the SCA See ~ v p r o  note 32 and accompany- 
mg text far the relevant pornion afthaf testimony 

IITA 

('Federal Elee Carp v Dunlop, 419 F Supp 221 (M D Fla 1976) 
M e t  af Oct 13, 1976, Pub L No 94-489. $5 1 2, 90 Stat 23% (codified at 41 

"See 29 U S  C S 213~allll(19881 
.,These terms me de6ned at 29 C F R  5 641 11993) 

U S  C B 3 W b )  (19881) 
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left to the broad diacretion of the Secretary of Labor The Secretary 
haa issued implementing regulations pertainmg to each Act which, 
as of this writing. cumulaavely take up over 140 pages in the Code 
of Federal Regulations. These regulations apply to DOL personnel, 
executive agency personnel responsible for aaarding and adminis- 
tering the contracts covered by the Acta. and to t t e  a w a r d e e  of 
there contracts. To guide executive agency personnel in Implement- 
ing the Acts, another thirty pages of regulations exist in the Federal 
Acquisitmn Regulation (FAR1 46 The regulatory system which has 
grown up around these Acts 1s extremely complex and bu-densome 
Thia section will describe selected sections of there regulations to 
provide some insight an the excessive requirements that the Acts 
place an the DOL, executive agencies, and contractors 

A The Dacts-Bacon Act 

1. Defintttons-The DBA fails to define the key terms neces- 
sarj to its Implementation. Therefore, implementing regulations 
define who the Act cover.s,4' the work that the Act C O Y ~ T S , ~ ~  and the 
wages a contractor must pay to employees norking on a DBA-cor- 
ered contract 49 

2 Hhge Deteimmetmz-The DBA requires that contractors 
on government construction contracts pal- their employees not less 
than the prexailmg wage a8 determined by the DOL. Contractors 
are informed of these preuailmg wages through the mcorparatmn of 
wage determmatiana into solicitations and contracts. 

inafter FAR 
' I d  22 401 The DBA e ~ v l i e h  only t o  laborers or nirehanici "Those workers, 

uflhred b: B m n t r m o r  or iubcanrraefar 81 any ner. vhoae duties are manual or 
phrmal ~n nature hneluding thaee workers who use tools or a h o  are perfornnne the 
uork of B trade' a3 dmmeunhed from mental or manaeerial ' I d  

401 The DBA applier tu 
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a. Opes  and AuodabdLty of Wage Determmat~ons- 
Two types of DBA wage determinations exist-general and project. 
General wage determinations cover a specified geographic area and 
apply to all DBA-covered projects in that area 50 Project wage deter- 
minations are used only when no general wage determination is 
available and are issued by the DOL at the specf~c  request of the 
cantractlng agency.jl 

b Requesting Wage Determmations-If a general 
wage determination applicable to the project is avadable, the con- 
tracting agency simply incorporated that wage determination into 
its solicitation and contract without notifying the DOL.$% If a gener- 
al wage determination is unavailable, the contracting agency uses a 
Standard Form (SF) 308 to request a project wage determination 
from the DOL.33 Because the DOL takes a t  least thirty days to 
process a request for a project wage determinatian,64 the contract- 
ing agency should submit its request at  least forty-five days before 
it plans to issue B solicitation.3j 

c. Sources of Znformatian for Wage Detenmmtmna- 
Where does the DOL obtain the prevailing wage information It 
incorporates into wage determriatmns? The DOL's regulations state 
that it "will encourage the voluntary submission of wage rate data 
by contractors, contractors' associations, labor organizations, public 
officials and other interested parties."js 

boFAP.  6upra note 46, 22 404-1 General wage deferminalroni have no expplra- 
tion date and remain effective vntd modified. superseded. or canceled by a n o i m  m 
chhe F&ml Register General wage determinations should be used by the eantraeling 
agency whenerer possible Id 22.404-1(a)11) Contracting agencies, and other inter- 
ested ~ e r m n b .  m n  find eeneral w e e  determlnatms 1x1 a Carsrnment h n f m s  Oiflce 

tract Id 
N d  22 404- lW A project v ~ g e  determination 18 eiEecfire for 180 calendar 

daya from the date of the determinabon Once ~f 18 incarparated into B contract, B 
projeet wage deterrninahon IS mrmally effeetne for the duraflon of that contract 

'429 C F R  3 15lel  (1993). FAR. supra note 46, 22 404.31~1 
,,FAR, nupm note 46, 22 404.31~) 
1'29 C F R  S 131a) 11993) The DOL may nor use data from federal projects 

mbiecr to  the DBA t o  determine preva~lmg rates m the mea for building and realden- 
tial canstrucfmn Id S I Xd) However. the DOL may m e  thie data If II determines 
that It cannot derermine the prevailing rate wlfhout u m g  data from federal p q e c t a  
Id The DOL w e b  data from federal projects for heavy and highway eonsfrucrion 
wage determmalonn Id 
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d. Contesting Rage Determinations-An) interested 
personE7 who feels that a wage determination 1s in emor ma) request 
reconsideration of the determination by the DOL.68 If not satisfied 
with the results of this reconsideration, an appeal mag be filed with 
the Wage Appeals Board.59 The Wage Appeals Board IS an indepen- 
dent arm of the DOL and has the authority to make final decisions 
regarding ivage determinations 6 o  These procedures add to the 
already expansive bureaucracy surrounding the DBA and result in 
the expenditure of additional funds on the admmstratian of the Act 

3 Recordkeeping Requirements-Section Two of the Copeland 
Anti-Kickback Acts1 requires that contractors vuorkmg on DBA-cor- 
ered contracts submit week13 pasroll reports 52 The contracting 
agency must keep the payroll records and statements for three 
years after completion of the contract and must make them avail- 
able to the DOL on Estimates of the cost to contractors of 

~ ~~~~~~~~~~~~~ ~ 

'Departmenr of Labor regulanons define an "interested person" i o  include 

Wid E 1 6  
mrri b 1 9 

contractor? laborers and mechanics and federal, state or l o c a l  agenciei id b .  28b 

" 4 c t  of June 13 1934, Pub L So 73 324 48 Stat 946 119491 #codified 8e 
amended 81 40 U S  C Q 256,19880 

1 'The c o ~ r e c r n e , ~  of elasnfirstmi and rare6 ' 
2 'Fnnge benefits payments 
3 "Houri rorked." 
4 - D e d u c t m , ' '  and 
5 Diiproparrionare employment r a f m  of laborere. a p p r e n t m i .  OT 
rrmneer. ta,oumeymen ' 

Id 
*,FAR ~ n p r u  note 46, 22 406 61d, The regulstmns SIJO require B c ~ n f ~ a ~ f o r  t o  

m a m t m  LIS ueekl) papoll  records for B penod of three )ears afier the camplefmn a i  
the cnnfmet 29 C F R  S 3 4'b' 119931 Them payroll records mu8f''sef our accurafel) 
and eampletel) the name and addreii af each laborer and mechamc, hls c m e c f  c l a b  
iificanon, rete of pay. da~ly and weekly number of h o w  uorked, deducfms made, 
and m ~ a l  wage3 paid I d  The contractor must make the recvrdr arallable t o  repre- 
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these recordkeeping requirements range from 94 million to 235 mil- 
lion dollars.64 These costs are passed on to the government, increas- 
ing the coat burden associated with the DBA 

4. Enforcing the DBA-Contracting agencies are primarily 
responsible for DBA enforcement 65 As part of this enforcement pro- 
gram, contracting agencies must conduct compliance checks ''a6 
may be necessary to ensure compliance with the labor dtandards 
requirements of the contract."66 The cost of compliance with these 
requirements 18 a major contributor to the cost contracting agencies 
incur in admmistenng the DBA.6' 

5. Penaltres for Noncompliance-The DOL and the contracting 
agencies have a wide range of options available for dealing with a 
contractor that  1s not complying with DBA requirements. First, if, 
a8 a result of a compliance check or investigation, the contracting 
agency believes a violation exists, it must withhold from payments 
due the contractor an amount equal to the estimated wage under. 
payment.66 If the contractor fails to comply with the DBA, the can. 
tracting agency must suspend any payment. advance, or guarantee 

Wee infra text accampan)mg notes 156-97, for further diaeuiiian eoncernlng 

"26 C F R  6 61a)(3i 11593). FAR. ~ v p r a  note 46. 22 406- llal These agencies 

1 Ensuring that e m f m t n r ~  and subeontractors are mformed, before 
commencement a i  work. of their obligations under the labor standard8 
clause8 of the contract,'' 

these miti 

are t o  maintain an enforcement program that id to  mclvde 

and C O ~ S ~ I U C ~ I ~  logs t o  ensure cansmfency Id 22 406-7(bl If a compbance check 
mdrcates that wolatmns me" have occurred "rhat are aubntanoal m amount wdlful 
or not earreefedm the eontrictmg agency 1s reqmred fa conduct a lahar standards 
invebtigatian Id 22 406-6 This mmeitigatmn LQ t o  he made %y p~rsonnel fam~har 
with  labor I ~ W S  and their application EO contracts " Id The Defense Federal 
Acyeiait~an Rg.i Ial ion Supplement cantaina an additional three pages of replataw 
gvidance and procedures for the conduct a i  rhese ~nvesrigatians DEP'T or D L F E ~ S E ,  
D E B n I E  FEDER.hL ACBUSITIOX REO SKPP 222 406.8 11 Apr 19841 Ihereinafter 
DFARSI If the confractmg agency concludes that the contractor has underpaid I ~ C  
employees. i t  must requeet that the m n f r ~ c t m  make reslltutmn M 

#-See infra text aceampanpng notes 196-206 for further discussion concerning 
these eoet8 

iaFAR. ~ u p m  nafe 46. 22 406-5(aI But bee Bailey v Depanment of Labor, 610 
F Svpp 261 ID Alaska 1953) (such a mthholdmg. rirhout first pmndmg the con. 
tractor a heanng. violated the mntmctor'8 due process nghtsl What effect. I f  any, 
this deemon i l l 1  have LQ uncertain 
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of funds until It withholds sufficient funds to compensate employees 
for the underpagments.69 Additionally, B contract may be termmat- 
ed for default for violations of the DBA 70 Finally, If the Secretary of 
Labor determines that the wolatmna were aggravated or willful. he 
or she may debar the contractor for a period of up to three years 

Contracting agencies implement the DBA through the ~ n c l u .  
sion of labor standards provisions in a covered contract The FAR 
lists all of the proms~ons that  agencies must include in contracts 
subject to the DBA.72 This section has provided a brief overview of 
the DBAs application and has  provided a glimpse into the Act's 
complexity and of the burdens that it adds to the award and perfor- 
mance of construction contracts 

B The S e i v ~ c e  Contract Act 

1. Defmtmns-As with the DBA. when Congress enacted the 
SCA, it failed to define many of the keg terms necessary io imple- 
ment the Act. Accordingly, one must look to implementing regula- 
tions to determine the type of employee that the SCA covers'3 and 
the type of contracts covered by the Act 74 

2 Contracts Exempted from Cowrage of the SCA 

a Statutory Exemptions-The SCA specifically 

mentatmn a i f h e  debarment pmcesr 
7FAR s u p w  note 46 22 407 
- The SCA covers ~ e r c  Z C L  ernploi in.  that 1 3 .  "any person engaged I" the perfor- 

mance of a s e m c e  contract other than any p e r m  employed m a bana fide executive 
admlmrtratwe, or profeisianal ~ a p a e i i ~  " I d  2 2  1001. EL( d m  29 C F R  

..... 

Id 

IS10 hard and faat rule can be laid doun as to the p~ec i i e  meaning of 
rhr term p m c ~ p a l  purpose This remedial .Act 13 intended t o  be applied 
t o  a ,vide variety of contracfi, and the Act does not define or limit the 
f3pes af seniced r h x h  mag he emiracted for under a contract the pnn- 
clpal purpose a iuhlch  1s to  fvrnmh b e n ~ i e s  \\%ether the p n m p a l  
purpose of B panieuiar contract LQ the furniebng af a e m c e i  through the 
 UP^ a i  s e n m  emploiees IS largel) B quemon t o  he determmed on the 
bani of d l  the facts m each particular case 
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exempts s e w n  types of contracts and work from its coverage.75 
Additionally, the SCA76 ~ v e b  the Secretary of Labor the authonty 
to grant administrative exemptions from its eoverage.77 

b. Professional Employees-In addition to the statu- 
tory and admmmstrative exemptions discussed above, the SCA does 
not apply to “any person employed ~n a bona fide executive, admin- 
istrative, or professional capacity . .‘‘‘E Therefore, the services per- 
formed on a government contract by these employees are not cov- 

341 U S C S 356 119381 These exempfionc are BS follows 
1. Any contract covered by the DBA 
2 Any work covered by the Xdsh-Healey Public C o n t m f e  Act 
3 Any contract far the carnage a i  freight and periannel far which pub- 
h h e d  tanff rates me m effect 
4 Any contract for the furnishing of services by radio. telephone. tele- 
graph, or cable companies. subject t o  the Communicationi Act of 1934 
5 . b y  contract for public utility iervicee 
6 Any employment contract calling for direct serwees t o  B federal 
agency by m mdwidual 
7 Any contract vith the Cnifed States Postal Service the pnneipal pur- 
pma afwhlch 1% the aperatnn of postal contract sfamns 
6Id I 3531bl 
-The statute aurhonzes the Secretary t o  
IPlroiide such reaaonable limifsfions and It01 make such m l e b  and ree- 

Id E 353th) The Secretary has used thls authomy t o  exempt several types of con- 
tracts from the reqmremenrs of the SCA 29 C F R  p 4 123 (19931, FAR, supra note 
46, 22 1003-4 T h e  mmf impmtanf of these exempt8 “Iclontracfi principall) for rhe 
maintenance. calibration andlor reparr of Ialutomated data proeeesing equipment 
and office mfarmafiad~ard processmg syatema’ 26 C F R  E 4 123(e)ll)ii) 119931, 
FAR. supra note 46, 22 1003.4(b)14)(1) Ho~ever ,  f h a  exempfm may be used only d 
four ~ p e c l f i i  cntana are met See 29 C F R  $ 4 123\e)l l l (n 119931, EAR u p i a  note 
46. 22.1003-41b114)1iil The four cntena are 

1 The items of equipment am e ~ m m e m a l  >tern3 sold m “substantla1 
qumtmei” ta the general pubhc, 
2 The ~ e r v ~ e e e  are furnished at pneei whch are, or are based on, ertab- 
llrhed m a l a g  OT market pncei, 
3 The contractor pays the $-me xages and h n g e  bsnefifi on the gav- 
ernment contract as it does on e~mmereial  cantracts far rhe same str. 
wces. and 
4 The contractor certifies that n compliea n t h  the above cntena 
-141 U S  C I 3 5 6  (1988) 
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ered bl- the SCA. Hou-ever, the DOL definition of this exemption 1s 

very narrow 79 

3 General SCA Requirements-The SCA contams tu0 general 
requirements that  apply to all service contracts performed uamg 
~ e r v i e e  employees, regardless of the dollar amount of the contract 
The first 1s that a service contract may not run for more than five 
years a0 The second general requmement 1s that  no contractor or 
subcontractor may pay ita employees less than the muurnurn uage 
specified in § 6!alll! of the Fair Labor Standards Act.81 

4 Successor Contractors-Sectmn 4!cJ of the SCAB2 applies to 
any contractor and subcontractor awarded a contract "whxh sue- 
ceeda a contract subject to the Act and under which substantially 
the same services as under the predeceasor contract are furnished 
in the same locahty"~3 Under these circumatances. the successor 
contractor or subcontractor must pay wages and fringe benefits 
imcluding accrued wages and benefits and prospective increases) to 
service employees at  least equal t o  those agreed an by a predecessor 
contractor 54 

5. SCA Wage Determinations-As with the DBA, agenaes must 
incorporate the minimum wages and fringe benefits, as determined 

~~ ~~ ~ 

W e e  29 C F R  pt  641 The DOL regylanons prmide that merel) because m 
employee IS highly paid 18 not determinative of ahether he ~r she I$ excluded from 
thehcf i  coierage and !tam 

employees [such: as laboratory techmcmns. draftsmen, and am ambu- 
lance p h t s  though the) require a high level af skill to  perform their 
duhes and ma> meet the ~ d a n  re~uirementa of the reeylat~ons are 
ordinarily cavired by the Act's pro&ans becaure i h e i d a  not tmicallr 
meet the other reqmremenra of those replstmnz 

Id $ 4 166 The DOL'S interpretation of this exemption could lead t o  i i tuatiani where 
highl) paid pmfers~onab such 81 englneeri and sc~entiata would he cmered by the 
Act These are not the kmds of workers that Congresi inrended ta protect when I( 

enacted the SCA Sei s u p m  text arc amp any in^^ notes 29 32 for a discussion of the 
eonereinonal inrent behind the SCA 

% c t  of Oct 22. 1966. Pub L No 89-266 8 4 66 Stsf 789, amended b i  Act of 
Ocf 9, 1972, Pub L No 92-473 5 3 66 Star 789 Icodx3ed a i  amended a t  41 L' S C P 
? i s  E l  14XR8, ~~~ ~ ~ . .  

' , 29CFR S 4 l b , a r  1993 
,-FAR 6 u p m  note 46, 22 1006-31h8 There requlremenii apply under the io1 

1 The ~ e r j i c e ~  to  he furnished under the propoaed contract u ~ l l  he sub. 
iiantiallv the lame a i  benwei being furmhed by ~n mcumhenr con. 
tractor *,hose C O ~ ~ T B C ~  the proposed ~ o n t i a c r  ail1 iucceed 

lowing candifmnr 
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by the DOL, into SCA-covered contracts 86 The DOL will issue these 
wage determinations "for all contracts entered into under which 
more than 5 service employees are to be emplayed."s6 There are two 
types of SCA wage determinations. ' 'preva~ling in the locality"87 

2 The s e m ~ e s  xdl be performed m the same lacsllfy 
3 T h e  mumbent prime contractor or mbcontracror IC fvrlvihing iueh 
sewnes through the use of %elvice employees whose w g e a  and fringe 
beneats are the cvb~eet of m e  OT more eallectwe bargaining apeementi 

The t e r m  of a predeeeseor contraetor'a CBA will not apply If the Secretan a i  

1 The tsrmi of the CBA am "aubstanfially at variance' with those 
\hirhpreva~l1nthearea129CFR 6 4  lb(a)f19931).or 
2 The terms of the CBA were not reached "ab a reivlr of arm's-len.6 
negotiations" (29 C FR I 4  lllai 11993)1 
The DOLk r e g u l a t m ~  prmde detailed guidance on the grounds for, and con- 

duet of mch B heanng 29 C F R  15 4 10-4 11, pts 6, 8 The FAR states that  con- 
tracting agencm may request B heanng If they belleve that elfher of these two condl- 
tion% exists FAR supra note 46 22 1013(a) 

Under the DOCS regulatmns, II makes m difference whether the iuccermr 
confracfar has Ita OX" CBAwilh i t3  employera 29 C F R 5 4 1631d) $19931 The rem- 
laflons itate 

The fact that  a Q Y C C ~ ~ T  contractor may ha le  LIS own callectwe bar- 
g a m g  agreement does not negate the clear mandate of the statute that  
the wages and Sringe benefits called for by the predecessor canfrsctar's 
collective bargammg agreement ehall be the m ~ n i m ~ m  payable under a 
new I B U C C C I ~ ~  contract nor does ~t negate the a p p l i ~ a ~ m n  of a prevail- 
m g  wage determmatmn Issued pursuant to section 21ai where there wae 
no applmble predecessor callecfwe bargammng agreement 
Thuc. a m~cessnr  mntrsefnr'i CBA IC rahd, ac leait as far ai 'ages and Srrnge 

benefits are concerned. only d ~t praridea for p ~ p e n t s  m excess of those prwxded for 
m the predecessor contractor's CBA Id 

"29 C F R  34 31a1 (19931 
~ a I d  
~ lheee waee determmatms "art basad on all avadable ~ertlnenf mfarmaoon 

Labor derermmea. after a heanng. that 
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determinations and ''collective bargaining agreement (euccessor- 
ship)" determinations 68 

6. Requesting Wage Deterrnmotmz-For ever>- sewice contract 
expected to exceed $2500, contracting agencies must file a "notice of 
intention to make a service contract" with the DOL.69 This notice is 
submitted an  an SF 98. Notice of Intention to Make B Service 
Contract. with Ite attachment,  SF 988 (hereinafter referred to 
together as the "notice") 90 

......................... .... li..i-i".i! ... . . . < . L . .  . . . . .  I . ,  . .  I .............. " I  . . . . . . . . . . . . . . . . . . . . . . . . . .  I.. .. TI .. - .. 

16 baaed on a iuwej or other infarmation on the "age rates and fringe 
benefifc bemg paid ~n a panicular locality and also takes ~nto account 
those wage rates and fringe benefio which rov ld  be paid under Federal 
"l/ ~l.ll-mj r"j .......... 

2 9 C F R  j 1 6 l l d  81993 
1129 C F R 8 4 60,1993: Section 48c8 of the SC.4 bpec&ally dictates the m ages 

to be paid ~n cams when there E a predecessor cantractor that h s s  B CBAui fh  its 
emolmeei See I U U ~  noms 82-81 and a ~ ~ o r n ~ ~ n v i n e  text  for a dueuinon of the . .  
reqmrernenfi o f f  afthe SCA In such a mi, there-fme, the DOL? wage dererm 
nation mmpl: sets forth the w q e i  and fringe benefit8 cantamed m the CBA I o  S 
1 6 2  Accrued wager and fringe benefitr, and an) p ~ u i p e c t i r e  L ~ C T ~ ~ J ~ J .  also are 
included in the -,age determination Id  

,029 C F R 5 4 48al 1 19931 FAR a u n m  note 46 22 I007 
8 Id The SF 93a muit include the follawing mfarmstian 

3 The %age rate fhar vould be paid each dase If employed by the 
agent) ' ab  Civil Service employees The FXR sets out specific p n c e -  
dum: for computing rhese "equnalent rate& I d  
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One of the items of information that contracting agencies must 
include on the notice is the place where the services are to be per- 
formed The DOL requires this information to determine the rates 
prevailing in the locality,sl 

7. Receipt of Wage Determinations-The FAR contains several 
provisions concerning late receipt of wage determinations.92 A can- 
t rad ing  agency properly may not award a covered contract that  
does not include B wage determ1nation.93 Therefore, if the contract- 
ing agency cannot use a previously issued wage determination (or 
CBA) an a procurement, It must delay contract award until the DOL 
i ~ s u e s  a wage determination The procedures far late receipt af 
wage determinations will apply only If the contracting agency fails 
to receive a revised wage determination within the prescribed time. 

8. Conformance Procedures-In some eases, contract perfar- 
mance will require classes of service employees not included in 
ens t ing  wage determinations. Before a contractor can use the 
unlisted classes of employees on the contract, it must initiate ''con- 
formance procedures "94 The contractor must provide "an apprapri- 
ate level of skill comparison" between the unlisted classifications 
and the classifications contained in the wage determination 86 The 
contractor provides this information to the contracting agency using 
an SF 1444, Request far Authonzation of Additional Classification 

Ifthe procurement LQ for a " h o a n  or recurring requmment," the confract- 
mg agency mnst iubmit the notice not less than 60. nor more than 120. days before 
the earliest OF I l l  ieiuanee OF any mvltafmn for blds, 12)  L Q Q U B ~ C ~  of any request for 
pmpaiali. 13) c~mmencemenl of negotlatlans, 141 m u a n ~ e  of a modlficatlon for lthel 
exerciee a i  1-1 o p t m .  contract extenam, or change ~n scope. ( s i  annual annwersary 
date of a contract for more than m e  year subject t o  annual appropnatms, (61 each 
bienmal anmversaly date of a contract for more than two years not eubject t o  ennus1 
aooromabons I d  22 1008-7 The FAR aravidea for shorter tune frames far .. . 
unplanned or emergency reqummenfa Id.  

. .  
&I the contract 1s awarded In this ntustmn, the confracnng agency must firif 
determine all posmble places af performance using information such ae prior pmeure- 
menta, mailing hits. and responses t o  preiolicitatian m f i ~ e s  FAR, supra note 46, 
22 1009-2 Once ~r has dam this. the agency must reqneii wage dererminationc Far 
each of the poamble places of periomance Identified Id 22 1009-3 If the cantracfmg 
agency learns of additional places of performance. I t  must svbmlf reqveefi for add]. 
t m s l  wage determmatmns fn c o w  rhoae places Id The FAR a180 cantam detaied 
procedures for the contracting ~geney  ta follow d it cannot identify all poieible places 
of perfarmance See rd 22 1009-4 

W e e p n e m l i y  id avbpf 22 1012 
8841 C S C P 350 (19881.29 C F R  S 4 410 11993) 
'IFAR. m p r a  note 46, 22 1019 
i j id  
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and Rate.96 The contracting agency must review the form and for- 
ward It to the DOL with recommendatmns,g' and the DOL must 
approve. disapprove, or modify the request within thirty days 9s 

9 OptLon Exeruses-The DOL considers the exercise of an 
option to be a new contract for SCA purpose5.99 Therefore. each 
option exercise requires the mcorporatmn of a net<- or rensed wage 
determination into the contract.100 This means that contracting 
agencies must go through the entire wage determmatmn process. as 
described above, each time they exercise options. 

10 Recordkeeping Requirements-Each contract in ~ X C ~ E B  of 
$2600 subject to the SCAmust contain a clause which. among other 
things, requires the contractor to keep extensive records 

12 SCA Violotians-The DOL regulations provide that "[alny 
employer, employee, labor or trade organization, contracting agency, 
or other interested person or orgamzatmn'' may report a nolation, 
or apparent nolation, of t he  SCA to the DOL.102 Unlike cases 
involving the DBA. the pnmarg responsibility for invemgating 
these complaints rests with the DOL, not the contracting agency103 
The contracting agencies must cooperate with the DOL during Its 
conduct af these inveatigations.104 

This section has prowded an OVBTYI~II of the r ep la t ima  pro- 

~~ ~ ~ ~~ ~ ~ ~~ ~~ ~ 

mid 
i I d  
~ S I d  
sP29CFR $4149 1993, 
lWd 
IC-Id $ 4 6 The clause 1% set aut m this section and ai f1R 52 222-41 These 

1 The name address and m c m l  secunfy number of each emplojee. 
2 The correct work clasnficanon and rate of pa? for each emplo)ee, and 
3 The number of daily and weekly hours worked by each emplajee 

See 29 C F R I 4 6 1993>, FAR. ~ u p m  note 46, 52 222-41 The contractor m 
these records for three yeara from the campletion of the uork 29 C F R  $ 6  4 

L musf be kept on a ueekli b a m  Id A contractor's falure 
could subpet ~f to  s~ thho ld ing  of funds due L[ under the 

record3 must include the follaxing 

C F R  84191,1993~ 

>:4FAR, supra note 46, 22 1021 If the DOL determines fhar B conrracfor ha5 
underpaid i t s  emplayeec, ~f can request the contractmi- agency to withhold funds due 
the contramor ~n an amount suiflcienr ro reimburre the emuloveei far the undermi- 
ment 29 C F R  5 4 187 119938 The eontractmg agenu) mvat comply wlfh a DOL 
reqveir to w r h h a l d  funds Id \Then the DOL requests wrhholdmg. the contracting 
agency muat transfer the fundi. to the extent arailable to  the DOL for peiment ro 
the empla)eez I d  The confracring agenc) slio ma? uifhhold and iranifer f inds  t o  
the DOL on It8 own ~nlustire FAR $upm note 46. 22 1022 
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mulgated to implement the DBA and SCA and given the reader 
some idea of the tremendous complexity Involved m the oversight 
and administration of two seemingly simple statutes. This complex- 
ity 1s a majar came of the frustration experienced by government 
and contractor personnel charged with implementing these Acts 105 
The problems and costs associated with the admimstratmn of the 
DBA and SCA will be discussed in Section V 

IV Current Proposals for Repeal or Reform 

Over the years, numeroue bills have been Introduced Ln 
Congress seeking to repeal or sigmficantly restrict the coverage of 
bath the DBA and the SCA lo6 The 104th Congress has seen its 

Contractor vmlat~anr of the SCA may result m fermmamn af the contract for 
default M 22 1023 Vmlatmn af the SCA ale0 vdl lead to B three-year debarment of 
the contractor The Secretary ofLabor mudf debar B eonfraetarfavld to hac'< imlafed 
the SCA w l e b s  he recommends a t h e w m  due to  ' ' ~ Y I Y ~ I  circumstances " 29 C F R  
P 4 188 119931 

lo5To iluitrate. a8 part  of the research for t h u  arocle, the author mmled 6nr. 
veyb fa 244 Depanmenf of the Arm): Nary, k r  Force. and Defense L o p s f ~ c a  Agency 
setlntleJ that deal with iontracts covered by the DBA and SCA One of the eurwey 
quertlons asked whether them orgvvzations ever expenenced any delay8 m abtmn- 
Lng tlmely SCAwage determinatmna fmm the DOL Of the 121 who recponded to this 
questmn. 64 (or 638) answered "aflen'' Reipondenta melvded the following eom- 
menta onthia iubject 

"'U'a~age determinations issued aganet an mdwldualb SF $8 _e conale 

"Yy erpenence with Ithel DOLLS Ithatl the) are v e r y  dou m reapand- 
1ng to requests for wage determlnatlans and when enforcement prob- 
lems ~~~~" 

tend> late " 

_..__ 
These comments evidence part of the frusiratmn that the SCA c m s e s  govern- 

ment persannal--lt delaja then  procuremenfa T h s  18 not due fa any particular farl- 
mg on rhe perf of the DOL but reflecu the dlficulty rnvolved m tr)mg t o  make SCA 
uege defermmahons Hoverer, enme of the comments m e w e d  reflected a great deal 
of f ru i tmion  with the DOL 

"Wage rate deferminatians are1 often incomplete or incorrect Absolute 

meleagei left with no return ~ s l l b )  It leemi lthhtl If Ithel DOL 1% delin- 
went  or late in responding t o  B labor L%BUB, they take no blame oiien 
causing the government installahon andlor eontractor maney M y  per- 
sonal rhovghts ai a cantraciing oficer 1s I1ic1 that if DOL does not have 
the res~n iee i  to adequately administer the regvlatnly reqmremenfs of 
the SCA OT DBA. then rhsy (SCA and DBA) am 1 not needed OT 2 mgu- 
latori reqmrements need mqor rev~mns " 
'The1 DOL zs abaoliitcii fhc most rncompetent government agency there 
1st Then uorkers haie  a terrible aftltude and do n o t  recogmre the 
cept of ' C Y B ~ O ~ L I F I I '  Please eanstder a recommendation that Irhel DOL% 
role be obofwhrd-enher turn If U ~ e r  t a  Ifhel DOD DT przuoftie the 
DBISCA role Ithat the1 DOL plays P.6 ,  we spe;dh*aele more tlme with 
lthel DOL than I~nl admmstemg the statutes 
'Wee,  e E ,  ~upra note 14 

EmBtratlon 1" attemptmg to eontset a llYe person lanare*"g machine 
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share of propaaals seeking to somehow modify either the DBA, the 
SCA, or bath This section will identify and discuss all of the bills 
that would amend or repeal either Act Also included IS a diacussmn 
of two reports that  contain recommendations for changes to both 
Acts 

A. Proposals for Repeal 

Currentlr  before Congress there are t h o  bills which call for 
the repeal of the DBA'OT and one which calls for the repeal of the 
SCA.'oS As of the date of thia writing, two of these billa had cleared 
a House subcommittee and were headed for action by the full com- 
mittee.10Y 

B Bdls  Amendmg the DBA 

Congress currently 1s consldenng one bill that  would make 
major changes to the DBA.110 This bill, introduced by House 
Democrats, depicts how and where the political battle lines w11 be 
drawn betaeen Republicans, who favor repeal of the DBA,"' and 
Democrats. who support retention of the DBA in some form 112 A 
brief analysis of the provisions of this bill follows. 

The bill would raise  t he  threshold far DBA carerage t o  
$100,000 113 Some murce~  have estimated that this increase would 
eliminate 52 600 of DOD contract actions from DBA corerage but 
only seven percent of the dollars This w u l d  result in Some say- 
ings on the  admmistrative costs associated with the DBA 
However, because this change would reduce the amount of contract 
dollars covered by the DBA only slightly, the direct costs associated 
with the DBA, which are the Act's major cost 1mpact116 would be 
reduced only slightly 

The DBA no longer would preempt the coverage of state or 
~~ ~~~ ~~ 

31he bill8 m e  S 141,  104th Can8 1st Seis 19911, H R  500 104th Cong 
1st S e x  19951 

H R 116.  104th Cone 1st Seam 1996 
Sei Fed Conr Rep B S A  No 63,  nt 324 Alar 6 19958 
H R 967, 104th  can^ , 1st Seis 11995, [hereinafter H R 96-1 
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local prevailing wage laws to federal projects 117 Therefore, if a state 
or local prevailing wage law requires higher rates than the DBA 
wage determination, or if the contract 1s below the $100,000 thresh- 
old, state or local law will control.l18 

The bill contains a provismn that requires contracting agencies 
to add the cmts of multiple contracts for the same or related work 
a t  a project s i t e  and  to t r ea t  t he  sum as t h e  cost of a single 
contract.119 Therefore, if the aggregate casts of the individual can- 
tracts are more than 1100,000, the DBAwill apply to all of the con- 
tracts. This change would bring many smaller contracts, not CUI. 
rently covered by the DBA, under the Act's coverage which would 
further undermine the positive effects of increasing the DBA thresh- 
old to S100,OOO. 

The bill also creates a private right of action to enforce this 
provision. Under the bill, any interested person may bnng an  action 
against the Secretary of Labor, the head of the contracting agency, 
or "the contracting authonty" which entered into the contract.lZ0 
The suit may be brought m the district court in which the violation 
is alleged to have occurred or in the District Court for the District of 
Columbia.121 

If the court finds that the government failed to properly aggre- 
gate the contracts and, therefore, that the DBAshauld have applied, 
i t  may award the employees the difference between the DBA wage 
rates and the wage rates actually paid.122 The court alao may award 
interest  on this amount beginning from the  date construction 
began.123 It also may award attorney's fees and court costs.124 The 
bill defines an "interested person'' as '"any contractor likely to seek 
or to work under a contract to which [the prevailing wage provisions 
of the Act] applies, any association representing such a contractor, 
any laborer or mechanic likely to he employed or to seek employ- 
ment under such a contract, or any labor organization which repre- 
Bents such B laborer 011 mechanic "126 

I-rH R 967 supra note 110. S Z(b112) 
11'In s a i e ~  where the threshold for cwera~e  and the methods for defermmmng 

ihe preva~l~ng wage are sim~lar to that m the DBA. tiva change would eliminate the 
effeetr of the  mcreaae m rhe DBAfhreshald 

-W R 967, slipin note 110. S 21b1(3, 
'"Id 

.Wd 

.>rid 
'21d 

->*Id 
W d  8 S If this bill IS enacted. It ~ 1 1 1  be interesting to m e  horr a c m n  deter- 

rnlnea rhether a perron 1s B 'laborer or meehamc llkely to  be employed or t o  seek 
employment" under the contract 
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The bill provides that helpers may be used onl) if the practice 
of using helpera prevails in the area.126 Such a restriction on ihe 
use of helpers adds significantly to the cost of DBA-covered con- 
struetian.12' 

The bill would require the DOL to consider wages paid on 
other DBA-covered projects in the area when determining the pre- 

The bill also uould require the DOL, in any situation where It 
has Insufficient data to determine the prevailmg wage for any area. 
to use as the preva~lmg wage the "highest prevailing wage deter- 
mmed . . EO he prevailing in an area m the State which is compara- 
ble to the area in which the contract is to be performed ' w B  This 
apparently means that the DOL will have to use the highest pre- 
vailing wage i t  can find in an urban or rural area of the state 
depending on the nature of the area In which the project 1s to be 
located Such a change in practice would further increase already 
inflated prevailing rate de t e rmina t ion~ .~3~  

The hill provides for another private right of action which 
would allow any "interested person" to challenge a determmation 
that the DBA does not apply to a project 13' Follamng an adminis- 
tr8tix-e review a t  the DOL, a party ma) hnng suit in an>- circuit 
Court of appeals far the circuit in which the person is located or m 
the Court ofAppeals for the District of Columbia Clrcrnt.'32 

The bill states that an employer who pays less than the pre- 
vailing $\--age prescribed by the Act is liable for the amount of the 
underpayment 133 If the violation I S  d l f u l  the employer also I S  

liable for liquidated damages in an amount equal to the amount of 
the underpayment l a 4  The bill provides for yet another private right 
of action allowing an "interested party" (this term 1s not defined) or 
a laborer or mechanic to sue the employer to recmer such underpay- 

v a h l g  wage for all types of construction 126 
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ments.135 The suit may be brought in "any Federal or State court of 
competent jurisdictmn,"l3~ A successful plaintiff also may recover 
costs and attorney's fees.137 The three new rights of action created 
under this bill would spawn an increase in litigation that would add 
to the large admmistratiue costs already associated with the DBA. 

The bill would expand the coverage of the DBA by expanding 
the definition of the term "construction." The expanded definition 
would include. 

ITlhe transporting of materials and supplies to or from the 
building or work by the employees of the construction eon- 
tractor or Its subcontractors, including independent haul- 
ing contractors, and the manufacturing or furnishing of 
materials, articles, supplies or equipment for the project 
from facilities dedicated exclusively, or nearly so, to the 
prosecution of the [DBA-coveredl building or work . ,138 

This change would increase the number of persons covered by the 
DBA and, therefore, would further increase the direct and admmis- 
trative costs associated with the Act. 

10. The bill would change the reporting requirements under 
the Capeland Anti-Kickback Act from B weekly to a monthly re. 
qmremmt.139 As noted earher, any lessening of the Act's reporting 
requirements result m significant administrative emts.140 

Finally, the bill directs the Secretary of Labor to study the fea- 
sibdity of employers using electronic methods to comply with the 

The increase in the DB& threshold and decrease in its report- 
ing requirements proposed by this bill could result in Some cost say- 
ings. However, the bill's expansion of the Act's coverage and creation 
afnew private rights of action would more than offset these savings. 

repOrtlng ~ ~ ~ ~ ~ e m ~ n t ~ . 1 4 l  

both case$ 
lssld 8 2 See ~ u p r o  text ~ccampan)mg  notes 61-64 fur further diicvaiion of 

these reponing requirements 
liJSer ~ u p r a  iexf accampanymg notes 61-64 
XdlH R 867. supra note 110, P 2 
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The net effect of this bill m u l d  be to increase the cost burden 
imposed by the DBA. 

D Other Pmposals for Change 

In addition to the leemlative ~ r o ~ o s a l s  discussed abore. t uo  . .  
reports uere issued in 1993 which recommended changes EO the 
SCA and DBA 

1. The "Section 800 Cammittee"-In Section 800 of the Defense 
Authorization Act for FY 1991,142 Congress directed the DOD to 
establish a DOD advisory panel on streamlining and codifying 
acquisition I ~ w s . ~ ~ ~  The DOD Acqumtmn Law Advisory Panel 
issued its report to Congress in January 1993 114 Chapter Four of 
the Panel's report deals, in part, with the DBA and SCA. The Panel 
recommended the establishment of a "simplified acquisition thresh- 
o l d  a t  $100,000 145 The Panel then recommended increaaing the 
"statutory floors" for several Statutes. including the DBA and SCA. 
to match this new threshold 146 In other words, if Congress were to 
adopt the Panel's recommendations, neither the DBA nor the S C 4  
i\--ould apply t o  contracts of less than $100.000 The Panel stated 
that this change would, in the ease of the DBA. "streamline" 52.5-c 
of DOD contract actions above 5ZC.000 u-hile affecting an l j   even 
percent of the dollars 14: For the SCA, this increase in the threshold 
would "streamlme" 5 i  3% of the contract action8 while affecting 
only 7.8% af the dollars.14s Although this change in the DBXe 
threshold would result in some administrative cost savings by 
reducing the number of contract actions covered by the Act the 
DBA's direct coat impact a d d  not be reduced mgmficantIy.~49 

The Panel also recommended two additional changes to the 
DBA First, the panel recommended that the reporting require- 
ments be changed to require reports only at the beginning. mid- 
point, and end of the contract penod but no less than quarterly E@ 

Second the Panel recommended that the DOL change the ivay 

~~ ~~~~~~~ ~~~~ ~~~~ ~~ 

Id at  4-12 C o n g e s i  has nor yet adapted fhn  recommendatmn 
Id  at  4-26 
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that  it ISSUBS wage determinations.151 Rather than the general and 
project wage determination system that the DOL currently uses, 
the Panel recommended the use of annual wage determinations 
which cover all of the labor classifications in a given area for a one- 
year perid 's2 This change would lessen the burden of wage deter- 
mination preparation on the DOL.153 

2. The Nattonal Performance Reoiew-On March 3,  1993, 
President Clinton announced the formation of a "National 
Performance Review" (NPR) to be directed by Vice President Gore. 
The purpose of the KPR was "to redesign, to reinvent, [andl to rein- 
vigorate the entire national gavernment."154 On September 7, 1993, 
the President released the NPR repart 166 Chapter One of the report 
deals, in part ,  with the "four federal labor laws implemented 
through the federal procurement process.''156 Addressing these 
statutes generally, the report &des that 

Ielach was passed because of valid and well founded con- 
cerns about the welfare of working Americans. But as 
part of our effort to make the government's procurement 
process work more efficiently, we must consider whether 
those laws are still necessary-and whether the burdens 
they impose an the procurement system are reasonable 
ones.'j' 

Those who conducted the remew apparently answered these ques- 
tions in the affirmative, because the report recommends the repeal 
of only the Walsh-Healey Public Contracts Act.158 

With regard to the DBA, the report observes that  the $2000 
threshold for DBA coverage wa8 set more than sixty years ago and 
recommends an increase in this threshold to $ l O O , O O O . l ~ g  As for the 
SCA, the report finds that the Act's "five-year limit [on the length of 
sermee contracts1 is inconsistent with the government's interest m 
entering into long range contract8.'11sD The report recommends that 

.aid 
35436 Gai'r Conf (Fed Pub 1, 1 167 (19931 
-::N~.TIONAL PLRPOR\I*NCE REVIEW, FROU RED T i m  TO RESLLIS CREA.TTI\C A 

GO\FRIILENT T K ~  \Yam BETTTER A\D C a m  LEES 119931 
1"ld at  35 The report identifies rheie lawe BE The Daws-Bacon Act. the 

Service Contract Acr, ths Capeland Annfl-Yuekbaek Act, and rhe balsh-Healey Puhllc 
contraeta Act 
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Congress increase the l m l t  to ten years.161 The report does not rec- 
ommend an increase m the SCA threshold or any other changea to 
the E A .  

The report also recommends a relaxation of the reporting 
requirements imposed by the Copeland Anti-Xlckback Act.162 If the 
report's recommendation 1s adapted. the requirement far weekly 
payroll wbmissmns aould be ehmmated.lh3 Instead. contractors 
would certify then compliance with the law "mth  each payment "164 

Contractors would still be required to keep their payroll records for 
three years to prove compliance If necessary165 

There has been a great deal of activity regarding the DBA and 
SCA over the past several years As one reads the deacnptions of 
these Y B ~ O U S  proposals the two schools of thought regarding the 
Acts become readily apparent. On the one side, there 1s a call for 
outright repeal of both Acts; while on the other, there are sugges- 
tions to expand the Acts'coverage (at  least with regard to the DBA) 
The next sectton orovides the author's views on the amrotxiate con- 
gresslonal BCtlO"' 

V. The DBA and SCA Should Be Repealed 

It 1s noiv time to turn to two questions First, are the benefits 
derived from these Act8 worth the direct and administranre c o s t s  
associated with their apphcatmn? Second, are the Acts still neces- 
sary? This section discusses the issues assocmted with these ques- 
tions and concludes that the answer to both IS ''no.'' 

A The Preoailing Wage Concept Is Inherently Flowed 

Before discussing the specific ahortcammgs of each Act. some 
general comments related to the concept of prevailing wages, applic- 
able to both Acts, are required. As noted previously,l66 neither Act 
defines the term "prevailing ivage." This lack of defimtmn has  
forced the DOL to try to establish a workable method for de t e rmr -  
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mg the wages that are prevailing in a loeahty.167 There are several 
problems with the DOL's chosen methods and with the concept of 
"prevailing" in general. 

"Prevail ing" 1s not in i tself  a s ta t i s t ica l  parameter.  
Addibonally the application of statistical parameters, such as the 
mean (average) or median, produces results that are sometimes con- 
t ra ry  to common sense. Two examples used by Dr. Armand J 
Thieblot in hm study of the Acts illustrate this point.168 First, con- 
sider the following series of di& representing wage rates 2, 2, 5 ,  
8, 8. In this case, there i8 no majority rate. The mean rate (used for 
SCA purposes)159 is 5. The average rate (used for DBA purpasesSj0 
also 1s 5 .  However, this 1s the wage paid to only one of the five work- 
ers involved This result does not appear to comport with the com- 
mon understanding of the term "prevailmg." 

Neat, consider a different distribution of d@s representing 
wages: 1, 1, 1, 7 ,  7 ,  8, 8, 9, 9 Again in this case, no majority rate 
occurs. The median rate IS 7 ;  the rate that would be applied for SCA 
purposes. The weighted average of these rate8 is 5.67, which is the 
rate that  would be applied for DBA purposes. Intuitively, one would 
think that the "prevailing" rate in this esse would be somewhere 
over 7. However, neither statistical parameter applied by the DOL 
reaches this result 

The application of the prevailing rate concept also LS mherent- 
ly inflationary Again, an example from Dr Thieblat illustrates this 
pomt.1" In a labor force of four individuals whose wage rates are 
represented by the digits 1, 2, 3, and 4, the application of a prevail- 
ing wage law would result in a rate af 2.E, the average rate. This 
rate would become the minimum which employers could pay the 
workera. Therefore, the wages paid in this locality would now be 
2.5, 2.5, 3, and 4. The next time that the prevailing rates are ealcu- 
lated, the new rate would be 3. The next average would be based on 
rates of 3, 3, 3, and 4, resulting in a prevailing rate of 3.25. In two 
iterations, the prevailing rate would have increased from 2.5 to 
3.25. As Dr. Thieblot obselves, this example is highly contrived172 
(primarily because it assumes that only rates covered by the pre. 
valhng wage law will be included m the calculations). However, It is 
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a simple example which illustrates the concept. This example also 
illustrates the inflationary effect of usmg wage rates from DBA-cov- 
ered projects in t he  prevailing rate calculation. The General 
Accounting Office (GAO) discussed this concept m a report on the 
SCA 

Such prevailing rates, by their nature. do not recognize 
the Inmted skills and experience of newly hired or entry- 
level workers and assume that all workers in a job classi- 
fication are entitled to  the same wage rate Moreover, 
once a "preva~ling" rate 1s established in a wage determi- 
nation as the minimum which can be paid, It becomes the 
floor for adjusting the wage differentials for higher 
skilled and more experienced workers m the same job 
class and for later rewsing that rate m future determma. 
tmns. This can quickly escalate wages paid demiee work- 
ers on Federal contracts and can create or widen a gap 
between the federally mandated rates on SCA-covered 
contracts and those being paid pn ra t e  sector workers in 
the same job classifications in the local labor market.173 

Because the pnneiplea are Identical, the same problems apply t o  the 
application of the prevailing rate concept under the DBA. 

Finally, the DOLs application of the prevailing rate concept 
causes further problems. The following example, based on an exam- 
ple contained in a Congressmnal Budget Ofice (CBO) study of the 
DBA174 illustrates the point. Consider three cases Involving hypo. 
thetical distributions of workers and wage rates. 

Case 1 Case 2 Case 3 

Percent Hourly Percent Hourly Percent Hourly 

76 $8.00 25 $8.00 48 S800 
26 1000 25 8 0 1  27 9 00 

25 8.02 25 10 00 
25 10.00 

For Case 1, there 18 a dear majorit: of workers earning $8.00. 
Therefore, under bath the SCA and DBA. the prevailing rate would 
be S8.00. In Case 2, the same seventy-fire percent mqan ty  earns 

of Workers Wage of Workers Wage of Workers Wage 
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between $8.00 and $8.02. However, because the DOL bases all of Its 
calculation an a twthepenny rate, the small differences between 
the three rates mean that there 1s no mqonty rate.li5 Therefore, 
the average rate of S8.51 would become the prevailing rate This 
method ofcalculation results in a minimum rate that is s t  least $.49 
per hour higher than the rate paid to seventy-five percent of the 
workers in the workforce. The results in Case 3 differ depending on 
which Act 1s applied Even though forty-eight percent of the workers 
are paid S8.00, this rate would not be the prevailing rate under 
either Act because it 1s not paid to a majority (more than fifty per- 
cent) of the workers. Under the SCA, the median rate of S9 00 
would be considered prevadmg. Under the DBA, the average rate of 
$8.77 would be used. This example shows that only in cases where 
there is a single wage rate (to the penny) paid to a clear majority of 
workers does the prevailing rate, ab determined under DOL proce- 
dures, came close to the rate one would intuitively consider to be 
prevailing. 

B. The Dams-Bacon Act 

This discussion focuses an  four issues associated wlth the 
DBA direct costs of the Act; administrative cost of the Act; the Act's 
social impact; and the continued need far the Act's protections. 

1. Direct Costs-Before attempting to quantify the direct costs 
associated with application of the DBA, what 1s meant by "direct 
cost" must be defined and some of the reasons that the admmmtra- 
tian of the Act results in such costs must be discussed. The direct 
cost of the DBA i6 usually discussed in terms of the amount that the 
government would pay for labor costs but far the requirements of 
the Act. In other words, the direct cost is the difference between the 
prevailing rate determined by the DOL and the rate that the gov- 
ernment would have to pay in the open market For the government 
to incur extra costs as a result of the DBA, the prevailing rates 
established by the DOL must be higher than the rates available on 
the open market.176 Part of the reason for this phenomenon  re the 
failings of the prevailing wage concept discussed abave.177 There 
are also several reasons related to DOL wage determination proce- 
dures which help explain why this may be the case. First, the DOL 
collects wage rate data on B project basis rather than on mdmdual 
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worker3.17a This data overstates the number of uorkers in the area 
and can bias the survey results 179 In a 1979 report on the DBA, the 
GAO used the  following example to i l lustrate the problem 
Assume the county being surveyed has only two contractors. A and 
B. which employ fifteen and five carpenters respectively Contractor 
A worked on a large project for a full year and reported that i t  paid 
a rate of $7 00 per hour to Its carpenters. Contractor B worked on 
ten smaller projects during the year and reported that it paid a rate 
of $10.00 per hour to its carpenters on each project The DOL would 
compile this data as follows 

A-15 carpenters a t  S 7 00 

5-50 carpenters at $10 00 

Based on the rnajonty rule, the DOL would establish the prevailing 
rate a t  $10 00 per hour However. this rate was actually paid to only 
tnenty-five percent of the carpenters m the area. 

Another contributing problem 13 that the DOL relies pnmanly 
on the voluntary submission ofwage data for m e  in establishing the 
prevailing rate.lB1 This could result in the use of data biased toward 
the rates paid by a particular group of contractors, auch as those 
with urnomzed employees. In 1989, the DOL published a 109.page 
referenceltraimng manual to aid its employees in preparing DBA 
wage s u r ~ e y ~  182 This guide discusses bias in wage data surveys 
stating that nonrespandents are more likely to be open shop 11 e .  
nonumon) contractors than union contractors for two 
First ,  i t  is easier for union contractors to collect the wage data 
because the rates are in the CBA. Second, open shop contramom 
consider wages proprietary information and are reluctant to report 
It. On the other hand. union wage rates dread) are published in the 
CBA The manual states that steps should be taken to ehmmate 
this bias but notes. "These steps mll not always be successful and 
w ~ l l  have to be balanced againat the need for efficiency"la4 Because 
union rate8 generally run higher than open shop rates, any bias 
toward union rates ~ 1 1 1  ~ n c r e a ~ e  the DOL'S prevailing wage rate 185 

~~~ ~~ 

LIED STATES GEYEML ACCOLPIIXC OIPICP, THE D<\IP-BICON ACT SHDLID 
BE R E P E a F D  51 119791 [heremafter DBARepeall See oleo DOL ILln'rrL, 3upm nore 
175 

SIP m p m  diicuaiion accompanymg note 56 
DOLM&XL*L, ~ u p m  note 175 
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Numerous studies have attempted to quantify the additional 
costs tha t  the DBA imposes on the government, The following 
analysis of several of these studies provide an example of the mag- 
nitude of the costs inualved. 

In his study on the DBA, Dr. Thieblat estimated the Act's 
impact by using a companson of contract bids during the penad 
that President Nixon suspended the DBA.186 Dr Thieblot compared 
the original bids on contracts subject to the DBAwith the rebids for 
the same contracts during the time the Act wa8 suspended. Based 
an this companson, he estimated that the DBAcost the government 
$620 million to S1 billion annually (in 1972 dollars).187 

In 1974, Dr. Thieblot conducted a more detailed study af the 
Act's impact.l@ This study was based an survey responses from 
1402 contractors representing over 180,000 employees in every 
major construction trade The respondents reported that the aver- 
age DBA labor cost was 31 1% of total job costa. The average rate 
increases (the difference between the DBA rates and the rate6 the 
respondents paid on non-DBA work) was thirty-sir percent. Thm 
results in a total job cast increase of 5.6%. On total federal construc- 
tion of $47 billion in FY 1992,189 this is direct impact a i  $2.6  billion 
of annual excess costs. 

In 1992 testimony before a House Subcommittee. the Director 
of the CBO noted that estimates of the DBA's cost effect ranged 
from 0.1% in a study by North Carolina State University to eleven 
percent in a study by Predident Carter's Council of Economic 
Advmors.'90 He then referred to a 1983 study that the CBO had con- 
ducted's1 and stated that because little had been written about the 
impact of the DBA mnce that time, the CBO continued to use the 
1983 study as the bams for its cost estimates.182 The 1983 study 
determined that the use of average rate calculations to determine 
the prevailing wage far DBA purposes increased the costs to the 
government by 1 6 %  193 The study also estimated that the prohibi- 

- W d  at 89-94 President Uiron surpended the DBA for 34 days beginning 
February 23, 1971 because of rapid inflation ~n the cost of construction. caused PR- 
marily by the rapid escalation of construction wages 

,r.Zd 
1.Lld st 157 
-~*Heann~s  on H R  1231, The Doi~s -Bacon  Rifoirn Bdl a i  1993. Before the 

Subcornrn mn Libor Standards Occiipolionol Health and Sofrb  of the House Comm 
on Edueofian and Labor, 103d Cong , 1 s t  Seal (19931 (etatement of Robert D 
Reischauer, Director. CBOl heremafter Remchauer Statemem 
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tion on the use of helpers added an additional 16% to the costs 194 

The result 1s a total cost impact of 3 1%. Using the S47 billion figure 
far federal construction in FY 1992, the annual direct cost impact of 
the DBAx S1.46 billion. 

2 Admrnrstrativs Costs-The DB.4 imposes administratire 
costs on both contractors and the government. Admmmtratwe costs 
to the contractors are caused bg the DBlTs reporting and record- 
keeping requirements 196 The 1983 CBO study estimated that the 
reporting requirements of the Act added 0.28 to the coat of federal 
construction lS6 This results in an annual cost of S94 million. A 1972 
study by the Aasociated General Contractors of America estimated 
that the reporting requirements added 0 . E  to construction costs.197 
Applymg this figure to the $47 billion in construction for FY 1992 
results in an annual cost of $235 milhon 

The DBA also impores admmistratwe costs on the contracting 
agencies which must incorporate its requirements into its contracts 
and whlch have the pnmary responslbhty far Its enforcement 1% In 
an effort to try to quantify a part of these costs. the author mailed 
sunzeys t o  245 activities throughout the Department of the Arm) 
(including the United States Army Corps of Engineers activitiesl. 
the Department of the Tavy the Department of the h r  Force, and 
the Defense Logsncs Agency (DLA) The sumey asked the ECIPI- 
ents to estimate the amount of time that the actwitys' contracting 
personnel spent on DBA-related matters. both before and after con- 
tract award Using a weighted average of the responses, the author 
determined that these activities Spent five hours on preaward DBA 
matters199 and forty-four hours on postamard DBA matters 200 This 
1s a total  of forty-nine work hours for every DBA-corered con- 

lB'id Section 104 of t h e  DOL Appropriation .Act for FY 1994 Pub L SD 105- 
112) plahlblra the DOL from expendme funds to mplemenf the ~ P Y  re.culafmns 
expanding the use af helpers These rewlanonr iieie firat publibhed ~n the Frdrra! 
Regrater on Januari 27 1969 Becauie helper. cannot be used, the estimated 16'r 
~ n c ~ e a , e  east muat be factored ~nco the total cost impact oithe DBA 

'Sei m p m  text mccampanjinr note3 61-64 far a discvirion a i  iheae ~ e q m r e -  
menfs Confraefari ~ m ~ a l l y  inelude thehe r o i f i  as part of thex  bid for a p q e c !  
Therefore. t hem cmri also could be considered B direct cart of the DBA 

_ .  .-,-. . , .. . : .. ::. . . ~ .  . ~ . . ~ . -  , . . . .. . - ,. I ,  \ ,  .. ,. _, . , . . . _  .~ 
.:. _ _  . .,.,. . _:_ - . . ~  ..... . ... /., . . -  

I.. , .1 
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tract.201 In FY 1994, the DOD awarded 9766 contracts subject to 
the DBA.202 Therefore, It can be estimated that Department of the 
Army personnel spend a total of 478,534 work hours on DBA-relat. 
ed matters annually203 The average grade of contracting personnel 
who would work on DBA-related matters 1s GS-12.204 Therefore, the 
DOD's cost (in term8 of labor costs alone) of administering the DBA 
can be estimated to be approximately $12 million per year.206 

3. Soe~al impact-The previous discussion has focused an the 
dollar impacts of the DBA. However, some commentators have 
noted that the DBA also has adverse s o c d  consequences, such as 
restricting the opportunities for minorities and youth in construc- 
tion because of the rules regarding apprentices, helpers, and 
trainees 206 

In addition to  these impacts, It appears t ha t  the current 
administration of the DBA may make I t  more difficult for local can- 
tractors and their workers to obtain DBA-covered work For exam- 
ple, local open shop contractors have to change their labor supply, 
organization. and methods of using and compensating employees to 
comply m t h  the DOL's unian.onented job class>fications.20r The 
GAO also has commented on the DBA's effect m this regard: 

The inflated wage costs may have had the m o a  adverse 
effect on the local contractors and their workers-those 
the act was intended to protect-by promoting the use of 
nonlocal contractors on Federal projects. Nonlocal can- 
tractors worked on the majority of these projects, indicat- 
ing that the higher rates may have discouraged local con- 
tractors from bidding.208 

'YiTelephane Intennew with hhke Cummms. Career Management Directorate, 

'"A GS-12 sfem 7 em~lovee 1s m i d  $26 76 ~ e r  hour inchdine fnnee benefits 
United Sfales Army Personnel Command (War 2 6 ,  19941 

Telephone intewier'with d & d  Pbrter Bud& Analyst. T R A D X  6ordr.actw,z 
AcT~vlty (Mar 22, 19941 hlultlplylng this f i p m  by the 478,634 work hours emmated 
t o  be emended on DBX-related matters rerulta m the total cast estimate 
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Recent congressional testimony also discussed the impact of 
the DBA on small local contractors 209 hls. Sara Jean Lmdholm, the 
head of a Chicago community redevelopment firm, explained the 
impact of the DBA in her area: 

[AI majar intent of the DavmBacan Act was to ensure 
t ha t  federal contracts  reflect the local labor market 
which should not he disrupted by the importation of out- 
side labor. Howe\er, from the vantage point of the inner 
citg. implementation of the act today leads to exactly the 
reverse outcome and denies neighborhood residents the 
opportunity to work on projects that are designed to rede- 
velop them own cammumties 210 

31s Lindholm aent  on to compare the wages paid by a well-estab- 
lished Inner-city contractor to the DBArates for the area and noted 
that rhe DBA raws "run from 23'11 to nearly 70% higher"211 She 
then described the conaequences of using th18 firm on several DBA- 
cawred projects 

ITlhe efficacy of the firm's crews was almost irreparably 
damaged in rhe P ~ O C B B E  Work crews which had effectively 
partnered the highest akilled workmen with those who 
were less experienced had to he split up Moat of the 
crews found it incomprehensible that some individuals 
would be paid dramatically more for doing comparable 
a o r k  a t  a different site Payroll procedures became 
unbearably complex A laborer might he paid S10 OOihour 
for half a da) at one site and then over S19 OO[ihourl for 
ihe rest of the day at the Davis[-]Bacon site. Over-all, the 
process created confusion. suspicion. animosity, and com- 
petition among members of the c rew with consequent 
discipline issues and high staff t u m 0 v e r . 2 ~ ~  

As a result, this local conrrsctor will no longer work an DBA pra- 
jects hls. Lmdhalm's firm now uses on15 large city-wide contracting 
firms land one out-of-state firm) for Its DBA-covered rehabilitation 
projects 913 

There 1s one last example \yhich not only illustrates the social 
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consequences of the DBA, but also demonstrates i ts  direct cost 
impacts. When introducing Senate Bill 1228,214 which called far the 
repeal of the DBA, Senator Hank Brawn referred to the town of 
Philomath, Oregon According to Senator Brown, the residents of 
this town raised over S600,OOO to build a community library which 
they planned to conitruct partly with volunteer labor. However, 
because the project was to be financed in part with federal funds, 
the DBA applied and prevailing wages had to be paid to all workers 
on the project. The town had to abandon the library because of the 
increased cost attributed to  DBA covemge.21S It is unlikely that the 
original supporters of t he  DBA in Congress would have envi- 
sioned-much less supported--such a result 

4 Continued Need for the DBA's Protectcons-In 1931, when 
t h e  DBA was  enac ted ,  t h e  conditions fostered by t h e  Grea t  
Depression arguably required some type of protection far the wages 
a i  construction workers. However, i t  does not appear that  any such 
protection is needed today. In his study of the DBA, Dr. Thieblat 
noted that in 1975, DBA-covered construction accounted for approx- 
imately forty percent of the construction activity m the United 
States.216 Therefore, sixty percent of the construction ia built purely 
on competitive bidding with the contract being awarded to the low- 
est bidder.217 In the private sector, union and open shop firms com- 
pete effectively against each other.218 There 1s no evidence that out- 
oEtown contractors bringing in cheap itinerant labor are driving 
down local labar rates.21S The GAO confirmed these findings in its 
study of the DBA, "We found no mdications, and [the DOLI did not 
present any evidence, of an adverse effect on or exploitation by con- 
tractors of the estimated 3.0 million workers employed On construc- 
tion projects not covered by the aet."220 

Bureau of Labor Statistics figures for November 1992 show 
that the average hourly and weekly pay for construction workers 
was $14.17, and 8631.38, respecnvely.221 These were the second 

3 '4s  1228. 103d Cong , 1st Sess (19931 
# M e r  139 C n o  REC 53718 'dady ed July 14, 19931 (statement of Sen 

Brawn) ?he FASA, $5 7301-7306, amended rhe DBAta exempt from the Act's coier- 
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highest rates (behind mining) m the eight industrial sectors of the 
economy surveyed 22p Based on these figures, It does not appear 
that the wages of construction workers need any protection. 

The DB.4 1s expensive in terms of direct and administrative 
costs Additionall>-, I t  appears to be hurting the very workers I t  was 
designed to protect Finally, these workers no longer need the pra- 
tection that the DBAwas ongmally intended to provide 

C. The Serirce Contract Act 

hluch less information 1s available on the m p a m  of the SCA 
The information that 1s available. however. c l e a r l r  leads t o  the can- 
clusian tha t  the SCA is expensive, difficult to admmister, and 
increases rhe direct costs of sewices  provided co the government 
The following will discuss the direct and admmmstratire costs asso- 
ciated with the SCA as well as the continued need for the protec- 
tions that the SCAprowdes 

I Direct Costs-As w t h  the DBA. the direct costs associated 
w t h  the SCA are measured in terms of difference between the pre- 
x ailing rate established b) the DOL and the rates that are available 
in the open market In 1990, testimony before Congress and the 
General Services Administranon (GSAJ provided examples of ten 
cases where the prevailing rates established by the DOL were high- 
er than the rates that the GSA found prevailing in the area 213 The 
GSA found that the DOL'S prevaihng rate exceeded the rates ~n the 
area by as much as eighty-tuo percent. 

In 11s study of the SCA. the GAO compared the DOL8 prevail- 
ing rates t o  rates that i t  determined based on its oun  sumeys of 
localities 224 Unng several different methods of calculation. the 
GAO determined that the DOLs rate8 exceeded the rates in the 
area by 24.5 to 31 5C; 2 2 5  The GAO stated that the DOLe "inflated 
rates could be adding hundreds of millions of dollars annually to 
Federal semice contract costs 226 

2 Admimstratxe costs-Apparently, there has not been any 
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attempt to quantify the administrative costs associated with con- 
tractors' compliance with the SCA. However, because the SCA does 
not incorporate the Copeland Anti-Kickback Act's requirements for 
submission of weekly p a y d l  reports, the cost to contractors of cam. 
plyng with the SCA should be substantially less than that for cam- 
plyng with the DBA.227 

There 1s a sm1lar lack of information an the SCA's administra- 
tive cost to the contracting agencies. The author's survey included 
questions concerning time spent on SCA matters in an attempt to 
estimate SCA costs incurred by the gavernment.226 Using weighted 
averages of the responses, the s u r ~ e y  shows that the responding 
activities spent eight hours on preaward SCA matters and twenty- 
seven hours on pastaward SCA matters This results in a total of 
thirty-five work hours per covered contract The DOD awarded 
19,842 contract actions subject to the SCA in FY 1994.229 Therefore, 
it can be estimated that approximately 694,470 work hours per year 
are spent on SCA-related matters by DOD contracting personnel.230 
The average grade of contracting personnel who would deal with 
SCA matters ia GS-lZ.231 so the labor costs associated with SCA 
compliance for the DOD is approximately S19 million per year.232 In 
response to a Freedom of Information Act requeat from the author, 
the DOL stated that It issued 53,401 SCA wage determinations in 
FY 1993.233Applying the work hour and salary figures stated above 
to this figure results in a government-wide labor cost of $60 1 mil- 
lion per year associated with SCAadmmistratmn 

3. CantLnued Need for the SCAs Protection-Unlike the con- 
struction workers covered by the DBA, the semce workers covered 
by the SCA are a very diverse group. Classifications of covered ser- 
vice emdovees may ranee from ianitors and sanitation workers to 

$$'See euprn text aeeompany~ng notes 196-97 for a dieevasion of the coat af 
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19,842 cantract; This fip.r;~s mlg an appra&msth  of the amount b i  time spent 0; 
SCA-related mattere A lenglhy, and costly, rebearch effort uauld be required t o  
ahtam B more accurate emmate af the amount of flme actuallv soent Houever. fhls 
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doctors and laayers.234 On the one hand. i t  can be argued thar the 
semee  employees on the higher end of this wage spectrum do not 
need the SCA's protection.235 Alternatively, with respect to the lower 
end of this wage spectrum. the Same concerns that led to the pas- 
sage of the SCA m 1965 would he equally justified today 236 Lower 
paid employees such as jamtors and gate guards. working at scat- 
tered locations and at odd hours, often cannot obtain rhe lererage of 
union representation, and could. therefore. still be a t  the mercl- of 
unscrupulous employers willmg to cut wages to the bare minimum 
in order to win a government contract. 

There 18, however. one significant difference in government 
contracting procedures today versus those procedures in place at  
the time of the SCA'e enactment. In 1968. there was a statutory 
preference far sealed bid procurements.23' This meant that almost 
all sernce Contracts were awarded to the lowest bidder who, all 
other things being equal, mast Ilkell- achieved that low bid by cut- 
t ing wages paid to his employees 238 With the  passage of t he  
Competition in Contracting Act,239 however. this statutorg prefer- 
ence for sealed bidding was eliminated 240 Under current l a x  
sealed bidding is to be used only when four factors are met, in all 
other cases, negotiated procedures must be used 241 Contracting 
agencies have the discretion to structure t h e r  procurements i o  that 
negotiated procedures can he used.242 While contracting agencies 
must consider pnce in their award decmons,243 price need not be 
the determinative factor 211 Therefore, contracting agencies could 
structure their procurements 30 that the wages a contractor prapos- 
es to pay its employees, and the experience level of its proposed 
work force, are factors to he considered in making the award of the 

?wrofemona l i  such a i  dacrara and lauyers. when under contraci t o  the 
~ ~~ ~~~~ ~ ~~~ 
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contract 246 This concept is similar to that used to protect the wages 
of professional employees who are exempt from SCA coverage.246 
Such an approach would result in added costs as a result of the 
requirement for additional work an the part of contracting person- 
ne1.247 However, these additional costs would be more than offset by 
the cost savings achieved by eliminating the requirements asmciat- 
ed with the SCA. If the SCA were repealed, Congress could requm 
changes to the applicable procurement regulations which would 
require contracting agencies to evaluate contractor proposals to 
ensure that the wages the contractor proposes t o  pay its employees 
are reasonable. Contractors proposing unreasonably law compenaa- 
tion for their employees could be eliminated from consideration for 
award of the contr~ct.248 

Like the DBA, the SCA also 1s expensive and difficult to 
enforce and admmster.  Those who support retention of the SCA 
may argue that  service workers at  the bottom end of the pay scale 
need the continued protection of the Act. However, these workers 
could be adequately protected by the changes t o  the procurement 
regulations descnbed above. 

D. DOLAdrninistrat~ve Costs 

Another significant cost impact of the DBA and SCA is related 
to the costs that the DOL incurs m carrying out ita responsibilities 
under bath Acts. In response to the author's Freedam of Information 
Act request, the DOL stated that its Wage and Hour Division249 
employed 1333 full-time employees during FY 1993 260 The average 

BWnor to the passage af  the SCA, come eonrrartara would achieve lower bids 
by hmng only merpenenced ernplayeei to whom the) could pay enmy level wagee 
This aften reiulred in a complete turnarer of personnel erer). time a nes ~ o n t r a ~ r  
*as awarded Thn p m f m  U B S  often hlghhghfed 8s m e  of the factors suppartmg the 
need far p r o f e ~ t m n ~  such as chase mclvded ~n the SCA See s u p m  dacumon m o m -  
panyingnote 36 

i W r e  supin notes 78-59 and accompanpng rexr for B drieussmn of professional 

'*'Additmnal ~ l a u b e s  would have t o  be added 10 %ahciiatmns for sewice con- 
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' W h i a  IS the division of the DOL rebpansible for iebumg DBA and SCA wage 

deiermmatms and far enforcmg bath Arts 
2 a O L  Letter. supra note 233 
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grade of employees in the Wage and Hour D m s i a n  1s GS.11 d j l  

M%ik the costs associated with this staff could not be totally ehmi- 
nated by repeal of both Acts, significant reductions could be 
achieued.252 

VI. Conelus,on 

Dunng the Great Depression. Congress saw the need far some 
type of lepslation to protect the wages of workers. The DBA was the 
means that Congress chose to protect those in the construction 
industry. W k l e  the merits of this approach are debatable, it would 
be difficult to argue that the circumstances of the Depression did 
not warrant some kind of action. However. with the end of the 
Depression the need for legislation such aa the DBA also ended In 
the sixry-three years since its enactment, the failings and added 
cost8 of the preraihng wage concept have become abundantly clear 
Because of these failings, It 1s nearly impossible for the DOL to 
accurately determine wha t  wages prevail in a given localit:. 
Numerous studies have shown tha t  the DOL'S pre\ailmg wages 
often exceed-sometimes significantly-the wages actuallg paid in 
the locality This Inflation in wage rates adds billions of dollars 
annually ta the coat of federal construction. In addition to these 
costs. the costs incurred by contractors in complying with the 
reporting and recordkeeping requirements of the Act amount to B ~ Y -  

era1 hundred million dollars per year Because these costs almost 
always are passed on to the government, they also add to the cost of 
federal construction. Finally, the cost to the government of Its oizn 
administration of the Act must be included In total, the govern- 
ment spends several billion dollars per gear 8s a result of DBA 
requirements This 1s money far which the government receirea no 
direct benefit and which could otherwire be spent for additional con- 
struction project8 

In addition to its cost, the DBA also may create barriers to the 
entry of youth and minoritm into construction fields because of its 
stringent rules regarding the use of helpers, trainees, and appren- 
tices. The recordkeeping and reporting requirements of the Act alao 
may provide a barrier to the entry of small local firms into the mar- 
ket for federal construction. It appears that  the DBA actually 1s 

harming the very people it was intended to protect Finally, statis- 
tics ahowing the wages paid in the construction industry as a whole 

a r m  are not rhe only corn aimmared ufh the operafmn of the l k g e  and 
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lead to the conclusion that construction workers do not need the 
protection aflaws such as the DBA. 

The proposals to raise the threshold at  which the Davis-Bacon 
Act would apply would help to alleviate these problems. However, 
these proposals do not go far enough That the Davis-Bacon Act has 
long outlived any benefit it may have provided 1s clear. I t  has 
become an anachronism America can no longer afford. Congress 
should repeal the Act unmediately. 

By the time Congress enacted the SCA in 1965, it should have 
been clear that the prevailing wage concept simply does not work. 
However, Congress-believing that those working on government 
semm eontracts needed wage protection-chose to apply the con. 
eept once again. As wlth the DBA, it i s  nearly impassible to deter- 
mine with any accuracy the wages which prevail in a pven mea. 
This C B U S ~ S  the government to pay millions of dollars in additional 
costs every year on Its service contracts. The government does not 
receive any direct benefit far this cost. 

Congress also should repeal the SCA However, some workers 
a t  the lower end of the service industry pay scale may fall w t i m  to 
unscrupulous employers attempting to pay substandard wages in 
an attempt t o  wm government contract8 To avoid this possibility, 
Congress should consider a revmon to the procurement regulations 
which would require contracting personnel to evaluate the contrac- 
tors' proposed wages. If contracting personnel determine that the 
wages are not reasonable, the contractor would be eliminated from 
consideration for award of the contract. This approach would pro- 
vide protection for service workers while eliminating the burden- 
some and costly requirements of the SCA 

Congress enacted bath the DBAand SCAwith a noble purpose 
in mind. However, the DBA has outlived its usefulness and the SCA 
probably never was needed. In these times of budget tightening, it 
is unwise to retain two Acts that cost the government billions of dol- 
lars annually and pravlde no benefits in return 
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USABSORBED OVERHEAD COSTS AUD 
THE EICHLEAY FORBlULA 

M & J O R  JEFFREY \T \ h T S 0 S x  

I Introduction 

A government contracts attorney should know what costs con- 
tractors can assess against a government contract This article w11 
present a user-friendly guide to unabsorbed overhead costs with the 
a im of clarifying w h a t  init ially may  appea r  as a n  en igma .  
Trepidation and "Sweaty palms" may greet the contract law attor- 
ney who does not understand unabsorbed overhead costs. Howeuer. 
unabsorbed overhead cost IS both comprehensible and recoverable 1 

\$%hat happens when a contracting officer informs you that the 
construction project a t  your installation needs to be suspended tem- 
porarily? \That advice do you give? What 1s the government's liabili- 
ty when it suspends contractor performance? How are equitable 
adjustments measured? Although this article will touch on all of 
these issues. it wl l  focus on the formula to u8e m measuring unab- 
sorbed overhead costs. 

To understand this subject. the article begins with an hieton- 
cal overview of home office' expense as an unabsorbed overhead 

'Judge .Adiorate  genera!^ Department. United Stater Air Farce Current!, 
~~~~~~~~~~~~ ~ ~~~ ~~~ ~ ~ 

1992 hereinafter FAR 
> T j /  11 "n, 
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. .  , . .  
tratije funcnonr and may ale0 perform bemice funrriana ~n mpport of 
:he operations a i  the S ~ T I O U L  iegments .An orgamirnan which has 
Intermediate levels. ruch ai p ~ o u p s  ma> haie several home offices 
which ienori to B cornman home o f k e  An intermediate oreamsarion 
ma) be bbth B iegnient and rn hame office 

I d  
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cost Then, it describes v a r m u ~  formulas used to calculate these 
costs. Finally, it COVETS the current case law since the Federal 
Circuit decision in Wxkham Contraetrng Co v Fiseher3 which 
decreed that the E ~ h l e a y ~ f o r m u l a  was the only proper method to 
use m government contracts. 

11. Historical Perspective an Unabsorbed Overhead Costs 

Fifty years ago, in the seminal case of Fred R Comb Co. i i .  

United  state^,^ the Court of Claims held that the government was 
liable to the contractor for damages caused by delay The court 
found that the contractor suffered damaged awaiting the conclusion 
af a property dispute. The contractm submitted its costs, including 
overhead expense, for the suspension period. The government 
denied these C O S ~ S . ~  

At that  time, the key to alloivability of costs depended on 
whether the contract granted authority to aaus t  the contract price. 
Far the government, it mattered not that  its conduct caused the 
additional expense incurred by the contractor. Accordingly, the con- 
tractor sought relief in the Court of Claims. 

Far the first time, the court laid the foundation for the pay. 
ment of unabsorbed overhead costs. The government contested an 
allowance of any main (home) office overhead. Further, B court com- 
missioner found no proof of the additional office overhead. The court 
held It irnmatenal and reasoned that it was unlikely that a contrac- 
tor would enlarge his home office staff and facilities dunng a sus- 
pension period. I t  noted further, however, that if the contractor laid 
off some of its employees dunng this period, it would be material.' 
It would be material because that i s  an overhead expense. 

The court explained that lapng off home office employees dur. 
ing a suspension penod of short and indefinite duration ordinarily 
i8 impractical. Finding that a contractor is forced t o  wmte  the 
salary of home office staff dunng a period of suspension, the court 
finally held "the Government, having breached its contract, has no 

'12 F3d 1574. 1581 [Fed Cir 19941 
'Eichleay Cow, ASBCASo 5183. 60-2 BCA P 2688 
3103 Cr CI 174 (1946) 
Vd at 183 "It 11 a breach of contract far the auner t o  negligently ~nvolve a 

eonlrarfar m the problems and delays of a lirigarion abaut the a t e  of the work I P  a 
breach of contraci " I d  

id 
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right to say, in effect thar irs breach shall go uncompensated unless 
the contractor proies, with premsmn. what 1% usually nor iuscepti- 
ble of such proof."S 

Understanding the court's analyais 1s important because it pro- 
ndes  the framework for relief used today. Current cases mvolwng 
overhead recogmze that home office expenses continue dunng the 
suspended period This cost 13 called m indirect cost9 and, general- 
ly, many of these costs are allowable 10 

The Court of Claims's holding LS significant because IT vas a 
change from previous court rulings. In a case decided four veers 
earlier," the Court of Claims also held that the claimants were enti- 
tled t o  a portion of overhead costs Unforrunately, the court failed to 
articulate the formula used t o  calculate cost8 12 The holding was 
proper because payment of a pro rata portion of a contractor's alloiu- 
able overhead cost more equitably compensates the contractor In 
Rust Engrneering Co c Cnrted States l 3  the Court of C lams  linked 
actual damages to the direct coste of the contract There was more 

~~~~ ~ ~ ~ ~ ~~ ~ ~ ~~ ~ ~ 

'Id at  184 c x a t m  ommed' 
'EAR. supra note 1. at 31 203. which states 
Indirect C U E ~ P  

8s) An indirect cost LP any cos t  not directly idenofled with d single final 
coat  objective but lden 0 or more ana1 C O i t  ab,ectlvei or ar. 

.. . . .. . . . 
If has been neueaaary ia apportion ~ o m e  of the items o i  coat  which 
attached IO the entire conrraci and t o  allot the p ~ o p e r  psrf  of these 
items to Building& 1 and 2 and r o r k  dependent thereon and mmdenf 
thereto Ai i o  the general ofice oierhead rhe evidence ahoui that the 
plaintiff company engaged ~n other c u n ~ ~ m c ~ ~ o n  work a t  the l ime the 
contract r o r k  iniolied ~n this laigsnan UB: being done There. hmev-  
er. were eamparatirel! m a l l  caniraefi We have. therefore appor- 
tioned the general off~ce oierhead and allotted the propei  part  of sane 
to this particular contract In turn ~ , e  haw allorred the proper part of 
the net reiult thus obtained to  the vnforereen delai in connecfmn mith 
the ~ o n ~ m u c f m n  a 1  Buildinpa 1 and 2 

Id 8emohas~ added 
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formality in the requirements of proof. Particularly, the court relied 
on the stnct language of the contract. 

A more draconian view can be found in Leuering & Gnrr~gues 
Co. U. United States 1 4  The contract allowed compensation far 
increased direct labor and material charges based on changes to the 
contract 16 However, the Court of Claims did not allow indirect 
cmts,18 and suggested that the contractor should anticipate delay." 
The court applied Its holding in Moron Brothers Co v UnLted 
States,ls that  "if the defendant were made liable for consequential 
and ather damages attributable to delays resulting from changes, 
the result nould be either that the stipulated right to make changes 
was not effective or that  the cost of the vessel might be vastly 
mcreasd"19 This restrictive view could work a hardship far govern- 
ment contmctmS. Before 1940, entenng B contract with the govem- 
ment apparently was at the financial pen1 of the contractor. Unless 
expressly permitted by the contract, the contractor could not recover 
consequential damages for government delay. 

Quoting iMcCord u United States ,20 the Court of Claims 
explained the government's right to demand such harsh results: 

This privilege of the United States to make alterations on 
the terms stated being expressly provided for m the eon- 
tract, the contract pnce related to that privilege a8 much 
as to any other provision m the contract, and therefore it 
must be taken as included in that price, and paid far in 
l t  21 

Isid at 515 
Paragraph 17 af the general pmmsmns a i  the specifications provides 
that the Government reaemes the neht t o  make such ehanees in the 

aid ~f 521 (''The plamhff ssoo. m 
cost of iuperintendence and iierk hire fnr rhe three weeks rhe work of drmng pilmg 
weiran the propeas mhedvle "I The enun found that the government did not delay 
eonatruefron Lo any"appremab1e amount " 

' Id sf 523 ("The provision af the contract authannng changes. carned with 
if B e  reasonable implication that if mch changes U ~ T B  made. delay m the pmsecu- 
hon afthe work might result "J 

IS not enhrled t o  recover tha sum o f ,  

861 CL C1 73, 102(1929i  
%euriing 73 Ct C1 at 523 ''It -,a% never contemplated [either by the etatuie 

OTI by the contract that delay8 incident ID changes would subject the Government to  
damaee bevond that involved m the chanees rhemaelveb Id 

-209 Ct CI 165, 169 118731 
2 ) L e ~ e i r n g  73 C t  C I  at 623 
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The deeper one digs into the case Ian, the more strictly construed 
are the cases against contractors 

The government's posmon was that it has paid for the right to 
alter the terms of a contract Addmonally, if the claimed damages 
cannot be proved no grounds for recovery exist. Against this histon- 
cal backdrop, the court8 decision in Fred R. Comb, granting the con- 
tractor unabsorbed overhead costs 1% all the more remarkable 

111 Terminology 

Before going further, some basic terms require definition. 
Direct costs are those costs identified w t h  one cost objecti\e,2z 
nhile indirect costs are those that are identified with two or more 
C o s t  objectires or an intermediate cost ObjectiYe 2 3  A cost 0b~ec t iv . e~~  
1s often a contract. although not all cost objectives are contracts For 
example, if a manufacturer has two different plants !A & B I  produc- 
ing a particular Item. the two separate plants can be considered 
intermediate cost objectives within the company. If an  indirect cost 
cannot be identified with a particular segment (e  g., state income 
tax. where plant A 1s in G e o r ~ a  and plant B 1s m New Yorkl, then 
the indirect cost may be attributed to the segments as intermediate 
cost ObjeCtiwS. The Cost object1wL in this case are the intermediate 
segments (A & BI, not contracts. 

What does It mean to idennfy a cost w t h  a coat objettnel To 
reimburse the contractor its costs, the costs must be allocable and 
allowable The total cost generally, 18 the sum of allowable direct 

Id  
W d  31  203 
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and indirect costs allocable to the contract. either incurred or to be 
ineurred.2j 

Regarding allocation. group indirect co& lopcally and reason- 
ably based on the benefit provided to the cost objectires.26 Far 
example, overhead, direct labor hours and General and Admini. 
stratwe (G&Al expenses are grouped separately. Likewise, If the 
group 1s further subdivided, then the expenses collected in that 
group must be expenses common to all tost  objectives to  which those 
indirect costs are allocated (e .g ,  state income tax for Georgm cannot 
be allocated to plant B in Sew York). Lastly, once an appropriate 
base has been established, all item8 in the base should bear a pro 
rata share of indirect costs, regardless of whether they are allam- 
able as government coSts.2i 

Once a cos t  has been allocated, the contractor must consider 
whether it is allowable before requesting remburaement from the 
government Generally, a cmt is allowable to the extent that it 1s 

reasonable, allocable and allowable. The cost principles in the 
Federal Acqusitmn Regulatron are a guide to allowabAty.28 

These terms should give the practihaner a fundamental grasp 
of where unabsorbed overhead costs fit in the overall contracting 
scheme If there are no contracts other than the delayed govern- 
ment contract against which costs are allocated, the need to recoup 
unabsorbed overhead expenses becomes critical. A contractor cannot 
remain in business for long if it is not reimbursed for overhead 
expenses. In Fred R. Comb, once the Court of Claims found that 
unabsorbed overhead costs were recoverable, the boards and courts 
needed to develop a formula for recovery. 

IV Determining Recovery The Formulas 

Recovery of unabsorbed overhead often results from the sus- 

w d  31 201-1 Composition af total cost 1% defined ab followa 
The t o t a l  cast of a contract 18 the bum of the allowable direel and mdi- 
rect cost6 allacable 10 the contract. incurred or t o  be meurred. lee& an) 
allocable credits. plus ani allocable C O % ~  of money pursuant t o  31 206- 
10 In acierfamng what conatlfutes a east, any generally accepted 
method ofdetennmg or estimating cabt i  rhaf 1% equitable and 18 con. 
nstentlg applied ma) be used. inclvding standard casts pmperl) adiusr- 
ed for applicable vanancea 

Id See rd 3 1  201 2(bi and (CI for Cast Accounting Standards (CAS1 requir~menta 
>6Id 31 2031bi 
*-Id 31 2031bl. ‘cl 
’.Id 31 204 
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pension, delay, or disruption of contract performance 29 Hoireier. in 
many cases contractors do not recover far a variety of reasons-such 
as their failure t o  mitigate damages. Although the recover>- of orer- 
head most often is considered in construction Contracts, I t  also has 
been conaidered in manufacturing and supply Contracts 30 "Home 
office overhead" 1s B term used to deacnbe those enpe ises not direct- 
ly attributable to a project 31 The courts and boards have followed 
three different formulas over the years. usually based on the type of 
contraet.32 

A The Carteret Method 

This method derives its name from Carteret Work Untf~iorrns~~ 
and was used in a manufacturing contract by a contractor with only 
one cantract. the government contract The contractor was to manu- 
facture overcoats from government-furnished sateen The Armed 
Services Board of Contract Appeals IASBCA) computed the adjust- 
ment for unabsorbed overhead by applying the manufacturing over- 
head rate to the direct labor dollars to determine anticipated manu- 
facturing overhead for the delay period That amount was then sub. 

~~~~ ~ 

.gTechnzqurs :or Appfiing E w h l a a i  Oir iheod  Rcro 
Con t rac t s  6 3  Fed  C o n f r e t t i  R e p  BNAm 104 1995 

the conrracr unti l  i t  v a s  completed B prrrod of ~pproxlrnately nine 
months 
The manufacrurme oieihead rate 18 the ratio of .he total  manufacfunni- 
01 erhead dollars to  direct labor dollars 

rd 
In rhlr case. the anmlpated msnufacrmng overheao for three rronrh" U E  

819 784 16 The actual manufacturing aierl iead c a r t i  during rheie same rhrer 
momha *ai S33 166 0: The difference betueen the antwoared merhead C O ~  and 
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tracted from the actual overhead rate during the delay period to 
determine the amount of recovery. 

According to Professor Ralph C Nash, Jr., this is the proper 
method to u ~ e  for manufacturing He caveats hi8 opinion by 
statmg that the Carteret Method should be used cautiously because 
i t  is based an narrow assumptions. That IS, if there ia other work 
being performed during the delay period, the formula "assumes" 
t h a t  the other work is progressing norrnally3j However, this 
assumption appears to be faulty, How likely 18 it that only the gav- 
ernment will cause delay? 

B The Allegheny Method 

According to Professor Nash, Allegheny Spar t suar  C O . ~ ~  used 
a different approach to iecover unabsorbed overhead Professor 
Nash described this 8s a "supply contraet"3' case. The formula is 
the "difference in overhead rates between the actual period of per- 
formance and the originally expected period of perfarmanee."36 
Thus, the e x e m  overhead rate is multiplied by the contract base 
casts to determine the unabsorbed overhead amount. Professor 
Xash suggests that  this is a rough estimate "since the two penods 
are intermixed . . . and the excess overhead is calculated on the 
casts of the contract . . ."3Q hlultiplyng the difference in werhead 
rates, if an); by the contract base costs allocates overhead to the one 
contract 

C. The Eichleay Method 

The method used mast often by boards and courts to determine 
the appropriate adjustment for unabsorbed overhead costs is the 
formula from Eichleoy Corp According to Eichleoy, unabsorbed 
overhead costs are computed by dividing the contract billings by the 
contractor's total contract billings and multipl>ing that ratio by the 
total overhead costs incurred during the contract period to deter- 
mine the overhead allocable to the delayed contract. The allocable 
overhead 1s then divided by the actual days of contract performance 
to determine the daily contract overhead. That amount is then mul- 

~ ~ S U H .  supra note 32, at 17-13 Ir 18 an appropnate formula far manufartur- 
~ n g  contraeta, but II must be used with great e m  since if is baled on such narrow 
alivmptlona 

SId 
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tiplied bt- the number of days of delay to yield the unabsorbed orer- 
head.?' 

For example. contract A billing8 (S1000) dinded by total  con^ 

tract billings (S10,OOOl multiplied by total overhead l$2000) equals 
the overhead allocated to contract A. The allocable oxerhead 8$2001 
1s then divided by the actual days of contract performance (300 
dal-s) to determine the dad: contract overhead which equals $ 66 
per day, Assummq 100 days of delay. the daily contract overhead 1s 
then multiplied by the number of days delav ($66/day X 100 days = 
S661 to yield the unabsorbed overhead. 

This formula 1s used primarily to calculate unabsorbed home 
office expenses on construction  contract^.^^ In Eichleaq. the govern- 
ment challenged this method. It contended that no overhead rate 
m~rease had been proved during the auspens~on period The board 
responded that 'orerhead costs. including the main office expenses 

cannot ardmanl> be charged to a particular contract ''43 The 
board went on to explain that "Mt 1s therefore neceasar) to allocate 
[COSTS] to specific contracts on some fair basis of proration While 
the overhead rate did not increase during the performance of these 
ContmctS, it 1s not questioned that the main office expense contin- 
ued during the periods of s u ~ p e n s i o n . ' ' ~ ~  The board concluded by 
finding the Eichleay Corporation used a realistic computation 
method 46 

V Is Eichleoi Realisttc. or Isn t It? 

In 1984, in Capital Electric Co o United Stotes,dG the Federal 
Circuit reaffirmed the nabilitg of E i c h l e q  The appellate issue con- 
cerned whether the contractor was entitled t o  recover extended 
overhead If the contractor was so entitled, w a s  Ezchleay the proper 
method for calculating unabsorbed c o s t ~ 7 ~ ~  In Capital Electric, rhe 
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court found that the contractor could not take on any large con- 
struction jobs because of the uneertarnty of the delays on Its govern- 
ment contract Accordingly, the court found the delay penod com- 
pensable, and overruled the board.48 

Circmt Judge Friedman filed a concurring opinion that articu- 
lated a different point. He opined that the government's argument 
does not withstand "penetrating analysis."49 In essence, there should 
be no need to show that the contractor hired additional personnel 
because of the contract delay Recall, If a cost can be attributed to 
only one cost objective, then it is a direct cost of that ahjective. As 
Judge Friedman said, " M y  definition this type of overhead cannot be 
directly attributed to the performance of a particular contract."5u 

Capto1 Electric also 1s significant because the court discussed 
the terms that oRen are used m delay cases: unabsorbed or under- 
absorbed overhead and extended overhead The former conditions 
occur when direct cost8 are either nonexistent (unabsorbed) or 
reduced (underabsorbed) because of delay. The court suggested that 
underabsorbed overhead 1s a rnonufactilnng cost accounting term. 
The latter term, extended overhead, is "a concept unique to con- 
Structwn contractmg."51 Its premise IS that  extending the perfor- 
mance period will naturally increase the overhead.52 But the direct 
COSTS also would be Increased, therefore, there 1s no harm to the eon- 
tractor. Because this 1s a construction case, the contractor sought 
extended overhead 

ed rha; the) e&rectly reflect the concept of  rhe.&chleay formula. at 
leait ai far as Csp~fal 1s concerned In thls case, cornpensofile delay s a 8  
atmulafed before the board hlareowr Caoml  mtrodveed unrebutted 
evidence that I t  could not haie taken on any large construehonjobJ dur- 
ing the vanoub delay penodb due t o  the uncertamty of the delays and 
lercepr after the onpnal contract penod, when a mqnr ponian of the 
project had been completed and accepted) due to the limnafion an 11% 
bonding capacity 

formanee of a i&rular eantraef, yet ~t IC an e s i e n t d  parr of the &a- 
mamr'h t o t a l  coat af doing bvimesi 

-0Id i M e t  11 LJ an essential part of the cantractor's mfal m a r  of doing b u m  
ness Same bas.,  therefore must be found for sllocatmg rhls total overhead among 
the - B ~ O Y S  contram ~n eonnecfmn with rhleh ~t I& Incurred " 

,1M at 745 n 3 lemphans added, 
,Vd 

M 



272 MILITARY LAW REVIEW [Vol. 147 

Does Eichleoy apply to both unabsorbed overhead coats dunng 
a suspension and extended overhead? In lYillioms Enterprises, 
Ine , j 3  t he  United S ta t e s  Court  of Appeals for the District of 
Columbia Circuit failed to see B distinction between overhead dur- 
ing a suspensmn and extended overhead when there 1s a delays- 
Etchlea) applies to both, although the net result may be different 
because the overhead rate will be different The overhead rate 13 dif- 
ferent m a scenario with extended overhead that includes a dela? 
because the work continues over a longer period of time but a t  a 
reduced performance rate. This means that less labor dollars are 
allocated to the constant expense of overhead. The rate therefore is 
less than i t  would be i f  there were no delay The description of 
extended overhead including a delay should more properly be 
described as a period of underabsorbed overhead. 

Wdlioms Enterprises did not pronde much analysis on this 
point,  r a the r  i t  relied on previous case law such 8 s  Capital  
Eleetric.55 This ru l ing  mus t  be distinguished from t h a t  in 
Commumty Heating & Plurnb~ng Co., Inc u Kelsa 58 In that case. 
the court did not allow application of Ezchlea) to recovery of over- 
head costs in an extended performance c m e  The important distinc- 
tion overlooked by the contractor is that there was no delay That is, 
the contractor sought mechanical application of the Eichleoy formu- 

1 

port t h e  ipphcatmn of the formula t o  uork ex&sme We fail t o  eee t i e  
dmtmcnon If may be true that  rhen a pmiect LS extended 'not suspend 
edi the work wll be o n e o m  and thus ~ncorne from the U I O I ~ C ~  ulll con- . _  
~ n u e  t o  be applied to  cam; ofice overhead coifs On the ather hand 
uhen work IS exrended, the p ~ o ~ e c r  lncnrne =111 be w e a d  mer B long 
aenod of time and conbeauenrli less of the mome mav be allocated t o  
home o f h  o-erhead cost; Thu;. an extended project-iike B suspended 
project-may reeult ~n reduced income V L ~ - ~ - V I P  overhead cost% 

-W:FZd 1576 Feo C n  19930 
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la for continuing original and additional work that extended the 
contract period 5 7  There are either unabsorbed overhead costs or 
there are underabsorbed overhead costs. Because the contractor in 
Commumty Heating was. incurring direct costs related to the addr- 
tianal work, there wa8 no unabsorbed or underabsorbed overhead. 

In C.B.C .  Enterprises, Ine. G. UnLted Stotes.66 the Federal 
Circuit addressed this Situation. In this case, the contractor 
appealed the Navy's demal of extended overhead far twenty-four 
days of additional work. The Federal Circuit noted that the caee 
was not one of suspension, delay, or disruption of work. It also noted 
that the period of performance was known. Construing extension 
dogmatically, the contractor argued that it was entitled to compen- 
sation using Eichleay whenever government-caused suspension, 
delay or extension of contract work exists 69 The Federal Circuit d w  

. Id  at 1582 
In the present case. Communlfy'a clam far home affke casts arms  out 
of contract performance m ~ d u ~ n g  contmuous m g m a l  and addltmnal 
changes Kork rather than a suspens~on or hmtw m perforniance Bhxh 
wavld affect direct costa There W B Q  no ewdence that the contract 
chan#es resulted m a delav rn Derfarmance which reonired Commumtu 
t o  &d by Idly and suspend ks.mrk 
Id 
W i 8 F 2 d  665 (Fed Cir 1552) 
lPId a t611  
In CBCr mew, uamn the Eichleay formula t o  calculate home offlce over 

.. . 
Bu contrast. the euvernment eanlendb that the Elchleav formula 1s 

. . .. 
expenrei as a resvlr a i  gaiemment-caused delay dirrvplion OT suspen 
smn ofwark 

I d ,  SLS also id ai 673, where the Federal Circuit noted 
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agreed with C B.C 's argument and explained that this was on15 
part of the requirement Furthermore. the Contractor completelv 
ignored the rationale behind the holding in ELchleay That 15, recov- 
ery 1s permitted when a "cloud of un~ertaint>-"60 exists regarding 
the penod of performance.61 Furthermore. the contractor must ahow 
that It connot take on additional cork ( to  absorb the overhead) 62 

The Federal Circuit held that to use Etchlea? m every instance 
would transform I t  into a rule rather than an exception and con- 
cluded by dechmng  the ''invitation to stand availability of the 
Exh iem formula an Lts head? Rather i t  held that where there 1s 
no uncertainty for the contractor, Eichleay 1s not appropriate to cal- 
culate unabsorbed home office overhead 64 

~~ 

- ' Id at 672 

mer the l e w h  of the performance penad of the contract 

.. . 
goiemmenf caured further delays due t o  sludge remoialm In all of 
these caiei i ihen dimuptian suspensmn or dela: caused b) the goiern- 
menr haz reduced rhe stream o f  d m c t  cmfs m B contract ~f IS approprl 
ate to  use the Elchleay formvla t o  eal~ulafe extended home omce over 
head inaread of the fixed peicenta.~e rate formula because the latter 
uould not adequately c a r n p e n m e i h e  contractor for extended home 
office overhead 

-Sea Id  ai 6 7 3  where the Federal Circuit staled the followme 
Then ~n 1964 rhlr court refused t o  accede io  the sovernmenra reoueit 
f~ l e t fmn use of the Elrhleay formula to  ealculare-such delay dam&. 
Capr,ol Elic Co 729 F2d  at 747 Iniread this court  approwd the m e  
of the Exh lea )  formula to  csleula~e extended home office oierhead 
under the mapenamn of uork clause pmwded that compensable dela) 
occurred and that  the E O ~ ~ I B C C O I  could not h a \ e  taken ~n ani orher lob. 
duiine the cantract veriod 
;,Id at 6 7 5  #"The mason dr l r i  of Eichleq require: mf lea81 some element of 

unoerramt) ariame from w~bpencian disruption or delay of c o n t i m  performance 
Such delars are sudden, sporadic and of uncertain duration Ab a result, i t  IC nnprac- 
tical fo r  the contractor to fake on orher uork dvring these delaia 'I Id  

laid Such B l imitation on the ube of the Eichlra)  formula IP reaionable 
because. after all the Exhleay formula o d )  roughly a p p r o x ~ m a f e ~  extended borne 
office 0% erhead Srr grreral l i  6 NISEI & C r s n l c  REP Sa\ 1991 ¶ 62 ai 166 
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Etchieoy is a realistic means to allocate unabsorbed overhead 
and should not be 'gettisoned."65 Conversely, it should not be used 
where there 1s no uncertainty far the contractor. The Federal 
Circuit's refusal to make Eichleoy a general rule is  justified. 
Analysis of this consequence suggests that a contractor may make a 
windfall on B government contract. 

By Illustration, aS8ume that a contractor has one government 
contract that  18 extended because of additional work, and several 
commercial contracts or government firm-fixed-pnce contracts that 
are performed as scheduled. Now assume the government wants to 
issue a modification for a minor change (e.g., replace one window 
with another window style) If Eichleay is used to calculate home 
office overhead recovery on this contract ertension, then additional 
home office overhead for that contract period will be added to the 
cost of the minor change. The overhead cost (or a portion of it) previ- 
ously factored in to the firm-fixed-price contracts would be absorbed 
by the one government contract. The net result is addit~onal profit 
to the contractor through its savings on the other contracts. A simi- 
lar windfall would be realized if the delay was not "sudden or unex- 
pected and the contractor assigned It8 manpower and equipment to 
a cost-reimbursement contract that  thereby absorbed more over- 
head over a shorter period of time 

VI The "Standby" Requirement and Early Completion 

In 1993, the Federal Circmt analyzed the preconditions to use 
the ELchleay formula. In Interstate General Gouernment Contractors 
L. Il'est,66 the Federal Circuit heard B case brought by a contractor 
claiming entitlement to unabsorbed overhead costs resulting from 
government-caused delay. This issue was not contested. The court 
addressed two other ISSUIS: the meaning of "standby," and, entitle- 
ment to unabsorbed overhead costs when the contractor finishes 
early 67 

"Standby" LS B term that refers to the order of a contracting 

8.CBC Enl~ipirses,  9iSFZdat673 
'112 F3d 1063 (Fed Cir 19931 
Sld at lo65 
Alrhoueh the Board amlied an incorrect leed test  comernine itandins 
bv. the-Boar#c ultim&e decision dennng &very is af fmable  on >G 
second holding, that  IGGC which Flnmhed early, eomplefeli faded to 
prare that i t  inevrred any carts for home ofice arerhead that were not 
absorbed by the payment6 of direct e m f ~  dvnng the or~ginal pr ior -  
msnce 
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officer to a contractor to not perform any more work on a contract. 
As will be further discussed in the caaes that folloiy. standby 1s a 
prerequisite to recovery under Exhimy.  

Inters ta te  General Government Contractors involved a con- 
struction project t ha t  i ~ a s  delayed, and  when the  contractor 
received its notice to proceed. It took on additional workers to com- 
plete the project As i t  turned out, the delay period was 136 da,c 
and the contractor finished the project thirteen days early.@ 

The Federal Circuit first addressed the issue of "standbg" and 
held that the "test focuses not on the idleness of the contiactor's 
work force . . The 
Federal Circuit repeated the two-part test from C.B.C Enterprises, 
I n c ,  that  "Ezchlea? simply requires that overhead be unabsorbed 
because performance of the contract has been suspended or sigmfi- 
cantli  interrupted and that additional contracts are u n a r a h b l e  
during the delay when payment for the suspended contract activity 
would have supported such overhead "70 

The Federal  Circuit explained tha t  there WBS no need to 
demonstrate that the contractor's work force u a s  idle during the 
period of delay Rather tho proper focus was the inability to take on 
addinonal work because of the uncertainty of the delay period. 
"Standby combined with an inability to take on additional work are 
the two prerequisites for application of the Eichleay formula ''7: The 
requmment to "standby" prevents the contractor from mitigating 
damages. 

The Federal Circuits analysis 1s easy to follam up to this point 
At this juncture. the Federal Circuit concedes that the contractor 
could o t h e r k w  recover for meeting the E i c h l e q  requirements -z  

Unfortunately for the contractor, the Federal Circuit giver a 
superficial explanatLon of why I t  would not reverse the board 
Because the contractor completed performance within the onpna l  
contract period, the Federal Circuit required the contractor to prove 
that there was unabsorbed overhead To do so, the contractor had to 

but on suspension of work on the contract 
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prove that the delay caused an adverse effect for the entire perfor- 
mance period.73 

To do this, the Federal Circmt adopted a three-part test that 
must be met when a contractor completes a contract early. First, the 
contractor must prove tha t  i t  intended to complete the contract 
early. Second, i t  must prove tha t  It had the capability to do so. 
Third, i t  must prove that i t  actually would have completed early, 
but for the government's act10n.'4 

The Federal Circuit did not explain the requirement for the 
three-part test very well.'5 On first reading, i t  may appear that  the 
Federal Circuit has taken a step backward in requiring more proof 
than what Eichleay requires. However, on reflection, the test makes 
sense In preventmg a contractor from recemng double payment on 
Its overhead claim. 

If the eontractor finishes early on a contract t ha t  suffered 
delay, suspension, or disruption, the contract will absorb I ta  fair 
share af overhead. The indirect Costs are apphed against the direct 
costs associated with the contract. While there may be initial uncer- 
tainty as to delay duration, eventually performance resumes and 
the overhead 1s absorbed If t he  contractor finished early and  
already has informed the government of its intentmn to finish early, 

'91d 
IGGC must d 1  p m e  that despite finlrhmg early ~f ~ ~ f u a l l y  Incurred 
compensable unabaarbed overhead east6 due t o  the dele) 
To prove unabsorbed overhead. the eontractor must show that the gob- 
ernment-caused delay disrupted the relatianahip between the eonfrac- 
for's rerenue and L ~ P  overhead C O B ~ B  Where a contractor IS able 10 
meet the onglnal contraci deadline or, ab  here, to finish earl) despite a 
government-caused delay, the ong~nally bargained for time period for 
abaorbmg home ofice overhead through contract performance payments 
has not been extended Therefore, m order to show rhar any p o m m  of 
the overhead was unabsorbed. such B contractor must prnie that  rhe 
bargained far r a m  af performance revenue to fued overhead costs 
has been ad\ersely affecred by the delay 

--Id st 1056-69 
-The court ~n Interstate General cited two other e s ~ e d  BP authorit) fur  che 

three-parr test far early contract campletmn Nmther case adequately erpla~ns the 
fedt In Framer-Flemmg Co ASBCA No 34537. 91-1 BCA R 23,378. the contractor 
did not finish the contract early, but claimed d could have Whether ~f could have 01 
not, 1s cpeculatwe It  dld not complete the contract early and eodd not pmve that the 
government diempted i t 6  work cehedvle Elrich Contracting Inc , GSBCA S o  10936. 
93-1 BCA ¶ 23 3 1 6 , ~  lesa helpful than Fmisr-Fleming Ca In fhls case, the eonfrac- 
tor alleged government-caused delay but was unable to prove i f  It a180 was unable to 
prove beyand the bid sheer an intent to  complete the prgeei early The court appra- 
pnatel) pomfed mt that the cmfrsctor also must have the abiht) t o  complete earl) 
These two cases ere are distinguishable from In$ersfafs Genemi I\hle the two cases 
may deal r i t h  earl) eomplehon. only the ~ n n f r a c f o r  ~n Interstole General actually fin- 
ished earl> 

I d  i e ~ l a f ~ m  omrttedr 
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then the dehy  may adversely impact the contractor Its ability to 
finish earlier could be considered similar to a contract extension 
(onlv it IE in the contract period, It 1s not able to seek additional or 
mi\- w r k  during the period of the "extension" and thereb, suffers 
damage This is because its onginal bid R as based on finishing early 

Another consideration when the contractor remobilizes after 
government-caused delay 1s whether the remobilization ereares 
additional expenses far the contractor The Exhleaq formula I S  

designed to diatnbute unabsorbed overhead to delayed contracts If 
the expense is attnbutable to one contract. then it is a cost of that 
cost objective and must be allocated as such Thus. if the contractor 
has additional expenses-such as. hinng additional labor to finish 
on time-that 1s a d m c t  COST of that contract Accardmgl3, remobi- 
lizatmn COSTS must be allocated only against the delayed contract 
and not allocated as an indirect cost Because remobilization costs 
are recoverable as direct Costs. application of the three-part test haa 
no beanng on this issue ofrecoverabihty 

\'I1 Exhleay The Exclusive Formula 

In 1994. the Federal Circuit agam made significant law m the 
area of unabsorbed overhead costs In Wckham, a construction case. 
the Federal Circuit ruled that the Eichleay formula W S B  the on13 
proper method of calculating unabsorbed overhead coats Y 

In liiekhom. the contractor b e h i e d  that it was entitled to 
allocate eighty percent of its overhead to the government contract 
even though It had two commercial contracts The contractor 
claimed that eighty percent of its home office expense was directly 
attributable to the gorernment contract because its operations %ere 
run from the contractor's home office It claimed the other t u0  con- 
tracts could be segregated from the government contract because 
those contmcts had field office overhead Unmoved by this argu- 
ment. the Federal Circuit held that the contractor's argument wuae a 
no* sequitur 7 :  

~~ ~~ ~~ ~ 

i\Vickham Cantiscfinp Co v Fmcher. 12 F3d 1674, 1680 Fed Cir 1994 
"hen a e ~ n i r ~ t t o r  iatmfie. the prereqmiaeb for applicanon afthe Eichlea) forinuia 

that formula 13 the e x c l ~ s m e  means aiadable for cslcvlsfmg unabsorbed arerhead i o  
the delayed contract" Id The p~erequmtes for the use of rhe  Eichleui formula are 

standb) a n d ,  2 the lnabhty t o  rake on additional w r k  
.-Id ai 1678 
JV&ham'r argument fad: for B fundamental reaion--TV~Aham canfui- 
es direct and overhead cmfe A0 the Board noted oierhead costs benefit 
and are caured bi the business BI B whole, not any one project Thus 
overhead coirs are never atrnburable io  or caused bi an: one contract 
\Y&hsm'r c lam to  dlreerly attnburable home office overhead la r r o n  



19951 EICHLEM FORMULA 279 

Particularly. costs cannot be both directly attributable and 
indirect averhead expense. This same analysis carried the day in 
Capital Electric and Znterstate General. 

Since Wxkham, the question exists as to whether Eichleay was 
intended to be the exclusive formula in all government contracts or 
just in construction contracts. In Wickhorn, the Federal Circuit held 
that Eichleoy was proper for calculating home office overhead when 
a contractor otherwise met Eichleay's criteria.78 Although Eiehleay 
does not apply to construction contracts only, the Federal Circuit 
held that it was the "exclusive means available for calculating unab- 
sorbed overhead."'g Unabsorbed overhead refers to overhead that LS 
incurred, though not allocated, during the penod of suspension, 
delay, or disruption, as distinguished from extended overhead. 

Although WLekhem has decreed that ELchleay 1s the proper for- 
mula to me, the prerequisites to recovery still must be met. In a 
pre.Wickharn case, the board held that to recover under Etchlea): 
there must be proof of damage.80 This Federal Circuit followed this 
view m Daly Construction, h e .  o.. Garrett,E' and in a post-Wickham 
case, ECC International Coip.82 

eequtnr Ifa colt 18 directly attnhufable to a c m f i a c f .  then ~t is a direct 
cost. not an overhead eom 

TId sf 1663 
-3rd at 1680 See supra nore 73 
30Dehcon Inc , ASBCANo 46060.93-3 BCA ¶ 26.906, at 126.861 
I l l f  1s well es tsbhhed  that the contractor has the burden of p m m g  
that ~t had m fact, svfiered same damage BJ B result ofthe Government 
delay Specifically, ~n applying the Eiehleay formula, the contractor 
must make a prima facie showing that I[ required to stand-by and 
that ~t l a d  not nrachcal t o  undertake ~ e r f o m a n c e  of other work leuch 

Id 

BB neq work OT the ac~eleratmn of enstmg work 80 u r~ make way for 
m e r  project81 and thus gener~fe  addmanel d m c t  costs a h l r h  could 
absorb the overhead and G&A expense artnbufable t o  the period of 
delay See, i s ,  O m e l l .  hi, ASBCAba 39758, 90-3 BCA ¶ 23.059. and 
Gregory Canafructors. Inc ,ASBCASa 36560. 88-34 BCA¶ 20,934 

r l 6  F3d 520,  522 (Fed Cir 1993) (-1Tlhe Eiehleay formula is not applicable 
unlm rhe C D ~ ~ I B C ~ D ~  reasonably Incurred extended oserhead costs affrlhufable to 
the delay ~1 Id 

I'ECC Internarmnal Corn, ASBCA Pa  39044. 91-2 BCA 1 26.639. at 182 501 

_. .. . . ~ . 
January 1984 
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VI11 Post-llichham Interpretations 

Preuentm Momtenance Serrtces, Zne .a3 a case that involved a 
Naval repair contract, squarely follows the holding in ilickharn The 
government delayed in delivering go~,.ernment-furnished material 
(GFX and the evidence also revealed that the contractor intended 
to finish the contract ear1y.e4 The board, however. concluded that 
the contractor had neither the capabihty nor would have finished 
early65 Applying Interstate General, the board stated "the presump- 
tion that overhead 1s not absorbed when a contractor can establish 
standby and the inability to take on other work does not apply ~n 
cases mnvolving early completion: 'unabsorbtmn must be proven via 
the three-parr test "'66 The board found tha t  the contractor had 
been adequately compensated and because i t  failed to meet the 
requirements of Znterstate General it was not entitled t o  any fur- 
ther compematmn .~~  

Entitlement appears to be the recurring issue with mast cases 
reviewed by the court8 and boards since Wxhham. In  Anchor 
Fobncotors, Inc the board refused to permit recovery of "nab. 

. r l  ~ .iI..., I .,. . , L . , . , , . . , . . . . 
,., . .I , :, ., , r l  .... :--.: . . .  . _:r: : :?.c 1 ... . . .. 3 r j  : r ,r ' 

. I d  at  136 145 
'.XSBCASa 42022 92-2 B C A ¶  26,659 
Pa reenser unabsorbed overhead C O ~ P  b r  the '"Eichlear Farmula " a con. 
tractor must prore rhar performance of ihe contract h& been suspended 
or r~gmficanfli mferrvpled and that additional contracts m e  unavail- 
able dunng the dele) when payment for the suspended contract a c f i i i f i  
uould have supported such orerhead uhen appellant periorined 
man) of the claimed Added Taiks,"iia Clayton plant director labar cost 
increased ilighfl> and avehead rate dropped, and ~t abrained additional 
rark dunne  Deriode of delar There is no evidence respondent 
delayed. ir&d or mipended appellanri peiiarmance 4ppellant 
failed ta prove an) unabsorbed oierhead costs  under the "Eichleai 
Farmula' o~ under Alleghem Sporfiu.ear C a ,  ASBCA S o  1161 5 5  1 
BCA ¶ 1661 

i d  at  132 638 



19961 EICHLEAY FORMULA 281 

sorbed overhead under a supply contract using either the Eichleoy 
or the Allegheny formula. Recently, in BEZ Defense Systems, Co ,a9 
the board denied a motion far summary judgment for failure to prove 
causation. In Thomas & Sons Building Contrado,: I ~ C . , ~ ~  the board 
held that proof of delay was not sufficient, and that the number of 
delay days need not be calculated when the contractor has failed to 
prove damages resulting from delay. The board cited Niekham, but 
only as authority to declare that the case failed for lack of proof 91 In 
Marme Constr & Dredging, I n c . , 9 2  a constructive suspension case. 
the board found that the contractor was entitled to recover unab- 
sorbed overhead costs far the period that i t  was in standby status as 
well as a reasonable penad for finishing its business. 

In Tom Shaw, I n c  ?3 a construction case, the contractor was 
denied recovery of unabsorbed overhead costa for lack of proof. Citing 
Capital Electric, the board held that "[iln a claim for unabsorbed 
overhead, a contractor must show that  i t  could not have taken on 

SPASBCA No 42022. 94-2 86 ASBCA No 46399, 95-1 BCA 1 27,328 (a manu- 

We hare consldentl) held that appiafmn of the Elchleay formula ab an 
approprmte mefhad af appmx~mafmg the arnonnt of delay damages 
attnbureble fa unabsorbed overhead 18 not aufomst~c, 11s mpphcafmn 
requrea a prima facie sharing that appellant, in fact, suffered eome 
damage as the r e d t  of the delay E g , Indvstnal Pvmp & Compressor, 
Inc.. ASBCA No 35104. 90-1 BCA ¶ 22,369. Rinvay, Inc ,  ASBCA Ta 
29983. 86-2 BCA BCA 16.841 The burden ofehau?ng Lhia 1% upon 
appellant 

m g  contract lor hlK 90 rockets). the board stared 

It is dl established that the contractor has the burden of provmg that 
LI had in fact aulfered some damare 88 B result a1 the Government 

136.215 
"ASBCANo 43627, 95-1 BCAl 27 336. at 136,236 lconsfructian contract) 
ilid 
rASBCAXo 38412 95-1 BCA¶27 266 
laillthough an actual su ipen~ ian  a i  work order n.aa nwer msued. this LS 
~rnmaieiial since a c~nbtru~t ive  ~urpena~an has the same effect and con- 
beqvenees ad i f  an actual suspension order had hem lamed We hold 
that appellant has established that II W B B  m B standby itatus dvrrng 
this entire period appellant 18 entitled to  recover reasonable standby 
coitb and underabsorbed and unabsorbed aierhead for a reasonable 
penad for winding UP I ~ J  busmeas 

id ai 136.029 

ILEXIS. ML'TRY hbraw, BOARDS file1 
VnASBCA S o  26596. 1995 ASBCA LEXlS 19. at -103 IASBC.~ Jan 18. 19958 
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other work during the delay penod due to erents on the contract in 
question or due to the impairment of its bonding Capacity"91 

Thus, it seems that the requirement to prove caus8tion is xell  
settled in any action brought by B contractor against the govern- 
ment for recoupment of unabsorbed overhead costa 

Znterstate General GoLernrnent Contractors L West has been 
mted recently for its explanman of standby, as well as the three- 
part test for early completion of the contract.96 In C&C Plurnbmg & 
Heoting,Bs an iur Force construction CBSB, the board held that "the 
unanticipated, piecemeal release of the work space affected the con- 
tractor"97 It provided the test for recoupment af unabmrbed over- 
head costs as f o h n s  

(11 proof of a delay or suspensmn of contract performance 
for an uncertain duration which disrupts the contractor's 
atream of revenue needed to  pay its fixed home office 
overhead costs; and 12) an inability to take on additional 
work which would provide a substitute m e a m  of retenue 
to pay for those costs.88 

The board held that a "contractor does not forfeit its c lam sim- 
ply by keeping its work force occupied."gB The LSEUB 1s nhether the 
contractor was able to substitute a new- stream of revenue to replace 
the disrupted 0ne.100 Thus. i t  seems that the requirement for an 
idle work force 1s not to be taken literally. Rather. If the contractor 
cannot replace the delayed prqlect with work of similar income. 
then i t  is entltled to recover for unabsorbed lor underabsorbed] 
costs .  H E C  Electrieal'o' fallowed th i s  view Any work t ha t  is 

a*ld "Based upon our findmgi,  w e  also have no basis for confidence ~n the 
amount claimed by appellant a b  its total  home ofice expense. the amount which LS a 
e r n  of the c s l c u l a f i ~ n  a i  recoverable home aierhead under the Eichleai formula'' 
I d  lc~fafmns amlired> 

"12 F 3 d  1063 1058 5B Fed Cir 1993 
laA5BCA ho 44270. 94-3 BCA ¶ 27 063 
l i d  at  134 6 6 ;  

*Id et 134 658 
:)Id 'This recard does not ahav that appellant was able to  do PO Hence. i e  

find that amellant 18 enrifled IO recoier vnabiorbed orerhead and that Eichleals IS 

recover unabsorbed overhead a ~ m m i n i  mvemmenr-caused and henre 

~ppellani's ~nterrogatari  ~ n m  e n  demonstrare that appellant cannot 
aanhfy these dementi 
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acquired dunng the delay period should be credited against the 
unabsorbed overhead costs calculated uamg the Eichleay formula. 
This would seem consistent with the general duty to mitigate dam- 
ages 102 

In addition t o  Prewntioe Maintenance, Single Ply Systems, 
Znc.103 and Mrnorrty E n t e r p r m s ,  Inc.,l04 have cited Interstate 
General on the issue of early completion of a contract. MmorLty 
Enterprms was a construction contractor whose appeal was demed 
for lack of proof. The three-part test was applied when the contrac- 
tor finished the contract on the agreed completion date However. 
because It could not show that its "bargamed for ratio'' of revenue to 
overhead was affected by the delay, the board held that it was not 
entitled to  recorer 106 _ _ _ ~ ~  

We reject thir argvment a i  to each of the three categoneb of mterragara- 
T) a n b ~ e n  Wkh respect to the first category w e  da not understand 
that performance of another contract precludes unabsorbed overhead 

1 x 2 ~  c hiarns & son, 
A contractor faced wlth a w p e n r m n  of uork. hke all contractors or, far 
that matter, all par t le~ ,  has the duty t o  mltlgate dmages Toward that 
end, and eonaistent with prudent management. B c~nfrsetor IJ expected 
t o  shift > t i  work force to other work or fa other canlraete, where they 
exist, and where the transfer can be accomplished ~n a practicable man. 
ne1 If such B transfer can be and haa been made. the confractar has 
mhgared  damages becuse at  Ieasr a pornon of the atherwme unab- 
sorbed overhead has thereby became allaeable t o  the d m i t  casts reeulf- 
mg from the cransfemd labor 
WSes ASBCA No 43148 84-2 BCA ¶ 26.918 ar 134.031, r h e r e  the board 

There IS no evidence that the contractor was delayed ~n 1t8 eampletmn af 
the contiact by r e a m  of the aibeetoi abatement ~ e e v m n g  LO the sum- 
mer of 1990 OT by any other excusable cause Indeed. the available em- 
dence inggeitb the contrary namely that the contractor. affer December 
1990 turned I ~ S  atfenfmn to other on-go~ng projects on the mte 
Finally it must be noted that the pnmary maniiasratian ofthe existence 
of unabsorbed overhead is B suspension or ievere disruption ofwork 
such that the eontractar IS unable t o  generate, si would be cusfamw, 
direct cosu with which t o  absorb l i b  vndimmiihed averhead expense 
That ntuaban is clearly not present here 
mASBCA Na 45649 1996 ASBCA LEXIS 27 IASBCA Jan 23, 1696>, rLEXIS, 

-0rZd at  '61 In this case the bmrd found 
U h r e  a contractor meets i ta  o n ~ n a l  contract completion deadlme. ad 
here, the penod bargamed far abaorbmg home &ice overhead through 
C D ~ ~ I B C ~  perfarmance p a p e n t i  has not been extended The contractor 
thus can pmre dlbruptmn only upan shoumg that ~ t s  bargamed far ratla 
of performance revenue La Fined overhead cost d m n g  the itlpvlated per- 
formance penod mot simply the delay permdl *ai adversely affected by 
the delay That cm only be established by demonstratmg that from the 
avfcet of the eanfrael the contractor (1) planned to complete the can- 
tract early. 121 had rhe capability to do 80, and (3) actually would have 
completed early, but for the Gaiernmenf'a actmns E g  Interstate 
G m e r a l .  12 F 3d ai 1058-59 

Id at 136,086 
ASBCA so 36706.91-2 BCA n 23,778, at 119 088 

found 

MILTRY Ilbrar), BOARDS file) 
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Just  as in Capitol E l r ~ t r i ~ . ~ ~ ~  uncertaintj of the dela, penod 1s 

still a requirement in proving an inability to take on additional 
work In Fa Kammerdtener GmbH & Co., KG,lO? a construction 
case, the board found that a ''stop loss" order created an uncertainty 
for the cantractor.'08 

Mech-Con C ~ r p . ~ ~ ~  yielded a different result for the contractor 
In this construction case, the contractor was told that there were 
some problems ai the job site and was released. While the board 
found government delay and uncertainty as to when performance 
would begin, the contractor WBE not required to remain ready to 
perform 110 In other words, the contmctor was not required to ha l e  
an idle work force stand-b: 

On the issue of uncertainty, the aforementioned cases have 
been consistent To recoyer for unabsorbed overhead costs, the con- 
tractor must show more than that the government-caused dela: It 
also must show that the delay has an element of uncertamt: t o  it 
that  prevented the contractor from performing other work Ever: 
contract contains the duty to mitigate damages Accordingb. when. 
due to uncertainty, a contractor 1s prevented from attempting miti- 
gation. it may re cove^ 

The Eichleay formula 1s not reserved exclus~rely for garern- 
ment contracts In a recent case Involvmg two pnrate contractors. 
Amra f t  Gear Corp. ~1 Komon Aerospace Corp the Ezchleai for- 
mula was used to determine the amount of unabsorbed overhead 
that a pnme contractor was entitled to recoup from its subcontrac- 
tor on a Kavy contract The subcontractor sued seeking damages 
and the pnme contractor counterclaimed for delay cauaed by the 
subcontractor 112 

The court found in favor of the defendant. the prime contrac- 
TOT. on its counterclaim. The contractor was unable to timely assem- 
ble and deliver helicopters to the Say:-. Although the court used the 
E i c h l e q  formula. it did not find it to be the exclusive formula as the 

~~~~ ~ 

l,dC Co Y Knifed States 729 FZd 743 745 Fed Cir 19848 

KO 93 C 1220 1995 U S  Uist LEXIS 1301 at -35  I E U  111 Feb 1 19958 
LEXIS PKBCON library CTSBC.4filel 

-)?Id at '16 
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Federal Circuit had held in Wickham However, the court adopted 
the "standby" requirement of Interstate General.1'3 This case also 
had the requisite element of uncertainty114 that prevented the con- 
tractor from taking on additional work. 

Not all cases have used WLckham as authority for applying 
Eichleay. Furthermore, not all c a m  mnce Wxkharn have used the 
Exhleoy formula 

In Doly C o n s t r u ~ t r o n , ~ ~ ~  a case decided only four months 
before ililckham, the Federal Circuit found that Eiehleay did not 
apply, despite 618 days of government-caused delay. The Federal 
Circuit held that If the contractor had based it8 recovery on another 
formula besides ELehleay i t  could recover. At firat glance, this 
appears to be a harsh result far the contractor. However, the con- 
tractor failed to present emdence that i t  was forced to stand by.116 
The Federal C r c u n  did not elaborate on what other formulas k g . ,  
Carteret or Allegheny1 that i t  would accept besides Etehleay. 

M. The Jury Verdict Method 

In the absence of an  applicable formula, courts and boards 
have used the jury verdict method. In two recent cases, the board 
used the jury verdict method to compute costs, used when a contrac- 
tor has suffered some injury that is not susceptible to precise quan- 
tification. For example, i t  18 used when the contractor has suffered a 
labor Inefficiency due  to  government action.11' According to  
Professor Kash, often "actual cost data will be available to demon- 
strate the rate of productivity, but estimates of such costs have also 
been accepted if they are carroborated.""a However, because It 1s 

W d  at '37 A i  far the "standby" reqmrement. Interstate General Government 
Cantractarc v We'elt. 12 F3d at 1053. 1067 (Fed Ca 1993). explamr that  "Properly 
undermod. the 'sfandbg'teat focuaea not on the idleness of the contractor's work 
farce (either assigned ID the contract 01 total work farce). but an i u i p e n ~ m  of work 
on the contract Id n 20 Furthermore, "If the nqury were athenvae. B contractor 
ivauld be penallied for hailng mlflgsfed L ~ L  damage8 far d m c t  coats by reasslgnmg 
i t s  employees to  other jobs dunng the delay " I d  at 1057 n 4 

I t i immft Gear Carp , S o  03 C 1220, 1905 U S  Disf LEXIS 1301. ai '42 
Kaman wad unable t o  preselue and set ande the partd ly  completed 
aircraft and fully reassign or fvrlough Ita workers became Amrai? Gear 
ennfuluslly reaesvred Kaman that gearbox kits would be forthcoming m 
the immediate future Ar a result af thebe aebursnce~. &man remained 
~n B constant state af readinerr ID proceed but -as always uncertain 
about the gearbox delivery schedule 

id 
Daly Canalr , Inc I GarreL, 6 F3d 520 522 ,Fed Cir 19931 
DalyCanbtr,ASBCASo 34322. 91-1 B C A n  24469. at 122,046 
See NMH, SUPTO note 33, 17-22 to -24 :I9891 
Id 
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concerned w t h  meffickncy, the JW)- rerdict has limited application 
In other words, the government has caused a disruption m the con- 
tractor's normal production routine. Perhaps this would have been 
an acceptable alternative If proposed in the D a b  appeal 

In Henry Angelo & C O . , " ~  a pre-llickham case, the board used 
a jury verdict method to compute unabsorbed overhead. This was a 
requirements contract to paint the family housing units at Fort Sill. 
Oklahoma The board determined the appropriate amount using the 
contractor's direcr field office overhead costs.120 

In another past-Wickham case, Western Alaska Cantroctors. 
J.V,1z1 the board used the jury verdict method to award the can- 
tractor, Western Alaska, $1 3 million The board found that where 
there are no other cmtract8. the Etchlea) formula is inapprapri- 
ate In this constmocmn case, Western Alaska was awarded t\\o 
contracts: one was to repair the airfield pavements, the other uas to 
pave parking lots at Shemra Air Force Base. Alaska The contract 
season was the summer of 1991.123 

Tramportation to t h x  remote island base w a s  st government 
expense The contractor arrived on the barge known as the Spnng 
Cool Barge Western .%llaska demobilized for the return to Seattle. 
Washington, only to learn the Air Force would not send the Fall 
Cool Barge. Western Alaska spent the winter of 1991 at Shemya 124 
Unfortunately, It also spent the followmg summer there because the 
Air Force failed to properly manifest Its machinery for the return 
trip \\\en the 1992 Spnng Cool Barge arnved. the transportation 
officer refused to ship Western Alaska's propert?. This was the only 
equipment that Weestern Alaska auned and it was unable t o  take on 
any other contracts while marooned a t  ShemFa It attempted to mic- 
igate Its losses by renting some of its equipment to other contractors 
and then filed I t s  c lam for damages when I t  arnved m Seattle on 
the 1992 Fall Coal Barge 1% 

The government argued that Western Alaska should hare pn -  
vately contracted for a return barge. The board held "hlt wad the 

~~~~ ~ ~~~ ~~~ ~~ ~~ ~~~ ~~ ~~ ~~ 

I'ASBC.4 Fo 13669. 91-1 BCA 1 26 484 
echmque LS appiopriate where w e  haie 
at B falr and reasonable i i p p r o x m ~ f ~ a n  of 
SBCANo 28760 6 7 - 3 B C A I  20,106 Id 

Lid a i  131,@25 
'IASBCA ha 16033 1994 iSBC.4 LEXIS 391 at  '16. -47 8.4SBC.4 Dee 30 

1994. as corrected Feb 2, 1995 mLEXIS, \ I ILTRThbra~ ,  BOARDS file8 
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Government which caused the problem. It cannot now dictate how 
the other party should have responded,"l26 The board considered 
and rejected the Eiehleay formula because it applies where over- 
head is allocated among several contracts. ''Since appellant had no 
other contracts dunng the penod, Eiehleay is inappropriate under 
the facts in this appeal.lz7 

This case shows tha t  Eiehleay is  not appropriate in every 
Instance. Does this mean that the board ignored the holding In 
Wtekham? I do not believe bo. Recall the court decreed Eiehlear to 
be the only proper formula when it otherwise meets the E~ehleoy 
prerequisites.12E A literal application af the ELehleoy formula when 
there is only one contract will result m no recovery for unabsorbed 
overhead. 

Wtekhom applied the Ezehleay formula to a construction con- 
tmct  when i t  decreed It the only proper method for recovery of 
unabsorbed overhead coats. A review of the cases decided since 
Wtekham indicate that it also has been followed in manufactunng 
and repair case8.129 

X. Conclusion 

The government has come a long way since McCord. Fifty 
years ago, in Fred R. Comb, the board declared that overhead was 
payable to a contractor for the breach of contract caused by govern- 
ment delay. Since then. boards have considered a variety of formu- 
las in paying contractors for unabsorbed overhead. 

The board adopted the formula proposed by the Eichleay 
Corporation in 1960 Since then, the Etehleay formula has been the 
moat popular method of computing unabsorbed overhead costs. It 
was not until 1994 that the Federal Circuit declared m Wzkhom, 
that Eichleoy is the only proper method far computing unabsorbed 
overhead costs. It restneted its decree to those cases that meet the 
Eichleoy prerequisites. 
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The prerequisites include: 11) uncertainty in the delay period 
that requires the contractor to "stand by" and (21 the inability to 
take an additional work. This last requirement 1s tempered by the 
requirement to mingate damages. This ha8 been determined LO 
mean that while a contractor may be required to stand by and prove 
this. it still may recover unabsorbed overhead costa if i t  can prove 
the work It performed during the dela, period did not replace the 
same revenue etream that IS delayed. 

In Wckham,  the court breathed new life into the use of the 
ELchleay formula.130 It appears that its use m government contracts 
1s preferred, regardless of the type of contract It also appears that 
the courts and boards do not feel tied to its use in those situations 
where Eichleaj would not othenum apply 

This article 1s intended to provide the contract law attorney 
confronted with an unabsorbed overhead cost issue B solid founda- 
tian from which to advise a client From the seminal case. Fred R 
Comb, the entitlement to unabsorbed overhead cmts was born 
After entitlement came a need to develop a formula for quantifying 
unabsorbed overhead costs and the Etchlea, formula was created 
In 1994 the Wickham court declared that the Etchieay formula was 
the exclus~ve formula to determine unabsorbed overhead costs in 
cases like Eichleay Finally, the article has  examined the most 
recent cases on the subject 

"Men must be taught as if you taught them not, 
And things unknown proposed 88 things forgot '' 

Alexander Pope 
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THE BATTLE OF THE GENERALS: 
THE UNTOLD STORY OF 
THE F U S E  POCKET* 

Four things come not back: the spoken word; the sped 
avow:  time past; the neglected opportiinrty 

-Omor Ibn Ai .HdiP 

As we approach the twenty-first century, the Umted States 
Armed Farces will continue to conduct military operations with 
other nations. Other than ~n self defense, unilateral operations by a 
nation will be a thing of the past. A nation will deploy its farces 
under United Nations auspices through the  United Nations 
Secunty Council, and these deployments will involve several mem- 
ber states 

The United States Army has made coalition warfare a key 
aspect of its operatmns. Field Manual 100-5, OpemtLona, highlights 
that  the United States often wlll accomplish its natmnal security 
strategy through coalitions and alliances.2 Under the collectwe 
security theme of the United Kations Charter, nations of the world 
will unite to maintain international peace and secunty.3 

Throughout history, nations have joined together to face a com- 
mon threat to their security. The United States turned to France for 
assmtance in gaining its Independence In turn, the United States 

?The Preamble t i  the Charter af the Umted,Nacmne states " t o  u n m  our 
strengfh t o  mainrain infernatland peace and iecunly 
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assisted France and Great Britain in World War I in defeating 
aggressive German actions in France. In Korea. the United 6ations 
for the first time faced down aggression by the communists of North 
Korea More recently, in Operation Desert ShieldlStorm. the United 
States joined thirty-six nations m stemmmg Iraqi moves on Kuwait 3 

An excellent hiatoncal study of coalinon warfare 1s Martin 
Blumenaon's book on the battle that "should have won World War 
11," The Battie of the General$ The Cntoid Story of the Falarse 
Pocket hlartln Blumenson 1s a respected scholar and teacher who 
ha8 authored fifteen books, to include The Potton Papers His most 
recent book is easily read and fast paced, underscoring an Impor- 
t an t  theme in any  coalition operatmn-umtS of command and 
imphcitly, mutual trust Fzeld Manual 100-5 considers these the key 
to any successful coalition and so does Professor Blumenson j 

In his book. Professor Blumenaon shows how in the summer of 
1944 confused command relationships and a lack of mutual trust 
among the senior Allied commanders hampered. and even caused. 
the Allies t o  fad in capturing the bulk of the German forces defend- 
ing against the Allied landings a t  Xormandg 

The Falame Pocket, as it has come to be known, wad created b! 
the breakout of United States forces south of the beach landing 
zones near St-Lo. Prance 6 General Patton's Third Army, under 
General Omar Bradlej's 12th Army Group. dashed eastward. flank- 
ing the German Seventh and Fifth Panzer Armies.' Simultaneously. 
the Second British and First  Canadian Armies, under General 
Montgomery's 213t Army Group. attacked south in what appears to 
have been a well coordinated pincer movement to trap the German 
forces 8 In reality, it was a disjointed and largely uncoordinated 
effort which caught the Germans off guard because of ovemhelmmg 
Allied air supenonty and speed of massed United States forces t o  
the south 9 

Profeasor Blumenson's book follows the event8 that led up to 
the creation of the Falaise Packet and the Allies attempts to close it 
in early August of 1944 The book examines the command structure 
and relatmnships between the various Allied command headquar- 
ters Profeasor Blumenson also highlights the personal relation- 
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shlps between the Supreme Allied Commander Dwight D. Eisen- 
hower and his field commanders, Generals Bernard Montgomery 
and Omar Bradley. 

This m n o r  command relationship was hampered by the ego of 
Montgomery and the insecurity of Bradley, coupled with the appar- 
ent lack of mvolvement m the campaign by Eisenhower la The per- 
sonality and philosophical strugglee of these leaders during the 
Kormandy campaign would continue throughout the rest of the war 
in nestem Europe Professor Blumenson assem that, although unified 
in effort, the personality conflicts built a sense of mistrust between 
the Americans and British commanders which lengthened the war. 

In  his last  chapter. Professor Blumenson concludes tha t  
General Bradley's inconsistent behavior during the battle caused 
United States farces to execute the envelopment too slowly, allowing 
the German forces to escape to fight again." Only General Patton 
receives praise for his actions in his unsuccessful attempts at  t rpng  
to persuade a hesitant Bradley to allow him to sweep far to the east 
and trap all of the German forces west of the Seme River short of 
Pans.  The author declares that only Patton had grasped what need- 
ed IO be done-to destroy the bulk of German forces In France 12 

This book 1s important for any profesmanal soldier to read and 
ponder the inherent strengths, as well as weaknesses, of any mall- 
tion operation. It 1s an excellent contrast with a study of the eoali- 
tian operation of Desert ShieldIStorm. The Bottle of the Generals 

IlGerhard L Wemberg states ab  follars 
If 13 pomble that I f  Bradley had ordered the 3 r d h y  t o  dnre bqond 
~ f i  deaxnated advance line to Falaiae. the Docket could have been 

would hive been difilcult titake 
BERG. S U D ~  ners 6 .  ai 691 
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highlights the need for umrg of command and mutual trusI among 
coalition partners In order for a combined military operatIan to ~ U C -  
ceed Raymond Callahan states that the final closmg of the Falam 
Pocket on August 19, 1944 was an imperfect Allied victory 13 

~ ~ ~ ~~ ~~ ~~ ~ 

Id at 272 Van). of Lhe unit5 that fovrht in the Sormandy campaign and uha 
escaped from the pocket took parr in the German counter-offenelre known as the 
Battle of the Bulge in the hdenner  B feu month. later m December 1944 

...... 

KEECW. 
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THE LINDBERGH CASE* 

REVEUED BY AXTHOKT R TE\lPEST4** 

The kidnapping and murder of the Lindbergh baby attracted 
world-wide attention and was dubbed "the crime of the century" 
J im Fisher's book, The Lindbergh Case, examines the crime in 
painstaking detail, beginning in the hours prior to the kidnapping 
through the criminal investigation that produced a suspect, Bruno 
&chard Hauptmann, and ending with his trial, conviction, and exec". 
tion. Fisher, m ex-FBI agent who teaches criminal justice at  Edinboro 
University in Pennsylvania, presents the material m a skillful and 
l o p A  manner. The Lindbergh Case is relevant because Lt addresses 
proponents of historical revisionism who have gained credibility in 
recent books arguing for Bruno Hauptmann's innocence. 

Every parent's nightmare occurred at  the Lindbergh home on 
March 1, 1932. 'henty-month old Charles Augustus Lindbergh, Jr ,  
son of the world-famous aviator Colonel Charles A. Lindbergh and 
poet Anne Morrow Lmdbergh, w a ~  snatched from his crib sometime 
between 7 3 0  and 10:OO p m. The kidnapper gained acce~e t o  the 
second-story nursery through the window using a crude homemade 
ladder and  disappeared into the  New Jersey  night.  Colonel  
Lindbergh was contacted by the kidnapper through a series of hand- 
written ransom nates, which demanded a $50,000 payment for the 
safe return of the child. Colonel Lindbergh paid the ransom, but the 
kidnapper vanished without producing the child. 

Intense police investigations turned up nothing. Colonel 
Lindbergh followed numerous false leads, from respectable citizens 
to  members of the underworld. He went t o  sea and took to the air in 
search of his son. But it was all for naught. On May 12, 1932, a 
truck driver stumbled on the child's body in a shallow grave in 
woods located less than two miles from the Lindbergh home. The 
Lindbergh baby had been dead all along, killed by a blow to the 
back of the head. 

The case probably never would have been solved were it not for 
a fact totally unrelated to the mme.  In response to gold hoarding, 
which had become popular during the Depression as a hedge 

*JIM F I m E R ,  I X E  LlNDBERGH Cii-E (Rutgeri Uniiersity Prera. 19941, 480 pageb. 
$17 95 I h f t  c o l e l l  

"Judge Advoeste General's Corps, Captam United States Army R e s e n e  
Currently ~el-i ing a b  a Department a i  the Army ~ i v ~ l i s n  attorney as Chief. Legal 
Abiibianee Divmon, L'mred Sratee Army Southern European Task Farce, Vlcenza. 
I t d )  
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against inflation, the Umted States was moving off the gold stan- 
dard All currency known as "gold certificates" mould soon became 
obsolete These dollar bills. distinctive because of then yellou seal 
were intentionall? included ~n the ransom payment Appearing 
spannglg st first, the ransom bills were later spent with greater fre- 
quency and eientually led to the arrest of Bruno Hauptmann on 
September 19, 1934 

After a spectacular tnal  which received world-wide press cov- 
e r age .  H a u p t m a n n  was  convicted of first-degree murde r  on 
February 13. 1935. and sentenced to death. In an effort to make 
political gain from the situation, New Jersey Governor Harold G 
Hoffman granted a delay in the execution and attempted to per- 
suade Hauptmann to confess. The enraged Ne\\ Jersey electorate 
turned against Hoffman, irho after considerable waffling, withdrew 
from further involrement in the case. With his appeals exhausted. 
Hauptmann has put to death m the electric chair at Trenton State 
Prison an Apn l3 ,  1936 

Rather than approach the case in piecemeal fashion as the 
revmonists do, Fisher weaves the threads of evidence together until 
they form an  unbreakable cham of guilt The three linchpins of 
Hauptmann's guilt are' the ladder, the ransom notes. and the ran- 
som money 

Although crudel>- constructed, the ladder was ingemaus in 
design. It was formed by three interlocking sections which, when 
disassembled. easily could fit in the rear Beat of a car. Haupmann  
was a carpenter who possessed the skills necessary to build such a 
ladder. A sketch m one of Hauptmann's notebooks matched the lad- 
der's construction One of the rungs m the ladder. although short- 
ened and planed, was found to have come from Hauptmann's attic. 
as matched by the nail holes in the board i%-hich corresponded exact- 
ly with nail holes in the floorjo~st 

Concerning the ransom notes. several handwntmg experts tes- 
tified that the style of penmanship and partxular miaspellings of 
words indicated the author was schooled in Europe, most likely 
Germany Hauptmann was German Samples of Hauptmann's 
handan tmg .  complete with misspelled words, were consistent with 
writing samples made before and after the kidnapping. 

Some of the ransom money had been spent, and 8everal wit- 
nes8es testified that Hauptmann had passed many of those bills 
More than $14,000 of ransom money was discovered hidden in 
Hauptmann's garage After Hauptmann was placed into custody, no 
further ransom money appeared When pieced together with expen- 
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ditures known or alleged to have been made by Hauptmann, almost 
all of the $50,000 ransom payment could be accounted for. 

Further circumstantial evidence paints to Hauptmann'8 guilt 
Hauptmann, who denied making the ladder and climbing into the 
Lmdbergh's second-story window, was convicted in Germany of 
breaking into the Mayor's home by uamg a ladder and chmbing in 
through a seeond-story mndow. Hauptmann, a miserly man who 
once kept a log of every penny spent in his household, made several 
large purchases immediately after the ransom payment. He also 
quit his job as a carpenter at that time and invested $25,000 in the 
stock market. 

Hauptmann also made several inconsistent and implausible 
statements He said that he was working at  a location in New York 
dunng the days just before and shortly after the kidnapping, but 
testimony from the employer refuted that claim. His alibi claim was 
supported mainly by his wife. Hauptmann said that he had been 
asked by a friend, Isidor Fisch, to keep a shoebox for him while 
Fisch returned to Germany. Hauptmann eventually opened the 
shoebox and found the Lindbergh ransom money. Because Fisch had 
owed him money from a busmess  deal which h a d  gone bad, 
Hauptmann took Some of the money to repay the debt and hid the 
rest To one could corroborate this story, to include Fisch who had 
died m Germany m abject poverty. 

Revisionists point to several items in their attempt to c a t  
doubt on the Hauptmann conviction. There were no witnesses to the 
crime itself. Evidence pointed to an "inside job," and a maid eommit- 
ted suicide after making inconsistent statements to the police. 
There were no fingerprints at  the crime scene. The body found in 
the woods was thirty-three inches long, but the Lindbergh baby had 
been measured at  twenty-nine inches just pnor to the kidnapping. 
Despite mtense police interrogations and an eleventh-hour inter- 
vention by Governor Hoffman, Hauptmann never confessed. 

Fisher refutes these arguments point by pomt. Although no 
one saw Hauptmann at  the Lindbergh home an the evening of the 
kidnapping, several witnesses placed him near the scene a few days 
prior The maid who committed suicide was dl and suffering from 
depression, and likely feared her sexual indiscretions would cause 
termination by her conservative employers. The lack of fingerprints 
indicated that the kidnapper v o l e  gloves. The length of the child, 
twenty-nine inches, was a typographical error, it should have read, 
"2 feet, 9 inches," which totals thirty-three inches. Finally, Fisher 
interviewed a police investigator who Stated that Hauptmann 
broached the subject of confession only to back away when i t  
appeared that a confessmn would not guarantee leniency, 
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The revisionists also attack Hauptmann's Conviction by attack- 
ing the credibility and motivation of government wtnesSes, allegmg 
unmbstantiated conspiracy theones, and vehemently proclaiming 
Hauptmann's innocence Yet all of these efforts were made during 
Hauptmann's trial, and the jury still chose to find him guilty beyond 
B reasonable doubt. Admittedly, the police made some mistakes dur- 
ing the Investigation-such as the failure to take a plaster cast of a 
footprint found next to where the ladder stood. Despite these errors 
being raised a t  trial. horever,  they failed to overcome the three 
major indicia of guilt 

If nothing else The Lindbergh Case hearkens back to an era 
that may be lost forever. In a display of judicial economy unhkei> to 
be matched today, Hauptmann's fully contested first-degree murder 
trial, consisting of 162 witnesses, 381 exhibits. and approximately 
1,600,000 spoken words. took a mere thirty-two days Far tha t  
alone. The Lindbergh Case can be recommended ab an example of 
the "good old days" of American jurisprudence. 
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MILITARY EVIDENTIARY FOUNDATIONS* 

REVIEIIFD BY MAJOR PATRICK D O'H*nE"' 

Perhaps the most important thing that supervmors and train- 
em of trial attorneys can do is to provide inexperienced counsel with 
the means to help themselves. The market offers a plethora of pub- 
lications that purport, in general or more specific terms, to assist 
the advocate. An example of the former is the Trial Notebook,' a col- 
lection of very readable articles onginally published in Litigat~an 
magazine. The matenals are arranged in the approximate sequence 
of a trial, proceeding from Trial Preparation (Chapter I) through 
Final Argument (Chapter 1x1 and beyond. If Trial Notebook and 
books like it have a vice, it IS one which is implicit in the ~nclus~ve  
nature of the teat-generally, hut not absolutely, the text is super& 
cia1 in its treatment of certain areas. Other publications have a 
more focused objective which permits them to deal completely with 
a topic Among those books ia the subject of this review, Mditory 
Evidentiary Foundations. 

The law of evidence is the language of litigation To be as effec- 
tive as possible in court, an advocate needs a thorough grounding in 
the content of the evidentiary rules, and the practical methodologies 
of applging them. Both elements are necessary. For example, under- 
standing the text af Military Rule of Evidence 803(6), '"Records of 
Regularly Conducted Aenvity" (the so-called ''business records" 
exception to the rule agamst hearsay), does not necessarily enable 
an advocate to lay the foundation to offer a laboratory report into 
evidence at  a court-martial. An understanding of the Military Rules 
of Evidence may come from private study, hut the process of 8uc- 
cessfully offering evidence for consideration by a court generally 
requires practice and experience, or some reasonable substitute far 
such experience. Milrtory Ewdentrary Foundations provides such a 
substitute. 

The authors of Mtlttary Euidentmry Foundations are well- 
known authorities who have significant practical and academic 

. .  . "  
*-The Judge Advocate Generays Carpa. United States Army Wrnften vhde 

aernng as Professor, Criminal Law Department. The Judge Advocate General's 
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experience with the  Military and Federal  Rules of Evidence 
Professor Imwmkelned 1s one of the mod  prolific evidentiarg com- 
mentators m the country, and is a former Army judge advocate In 
the preface to Mditar) ELLdentiap Foundattons, he notes that his 
well-known EuLdentior) Foundations2 text was inspired by the 
appendices to Arm) Pamphlet 27-10. Milifor) Justice Hmdbooh- 
The Trial Counsel and  Defense Counsel  Professor Saltzburg, 
Professor Schleuter. and Colonel Sehmasi are coauthors of .!hiiton. 
Rules of Evidence Manual ,  an invaluable guide to the Rlllltar? 
Rules of Endence Moreover, Professor Schleuter 1s the author of 
.Militor) Criminal Justree: P r a e t m  and Procedure, and Professor 
Saltzburg 1s the coauthor of Federal Rules of ELidence .Wanual 

Most section8 in the book begin with a bnef and practical dis- 
c u ~ s i o n  of the applicable evidentiary doctrine 6 e x t .  the authors 
enumerate and identify the elements of the foundanon Findly, and 
most importantly, the authors provide a sample foundatmn m which 
they correlate the proponent's questions to the preriously identified 
elements For example. in discussing doctrine concerning the use of 
models as demonstrative evidence. the authors briefly discuss some 
of the pitfalls and benefits of ubmg models as evidence Next the: 
idennf: the five distinct elements reqmred m the foundation for a 
model Finally, they create a hypothetical scenario calling for the 
use of a model. and thereafter present a sample foundation which 
embodies the required foundational elements After studying that 
section of the book. the reader is ready t o  discuss the use and need 
for a model. and to lay the foundation for its admission a t  t na l  
That paradigm IS repeated in more than B hundred different enden- 
tiary scenarios, rangmg from proving a chain of custody to the use 
of extrinsic exidence of a pnor inconsistent statement 

The authors have organized M d i t a n  Emdenttor? Foundations 
into twelve chapters Withm the broad topical headings identified 
below, the authors treat an enormou~ array of discrete evidentiar, 
issues in both a simple and B comprehensive manner While the 
book 1s not a text on evidence, the methodologv emplo:-ed imparts to 
the advocate not only the mechanical ''hoiu" of endenttar: founds. 
tions, but the analytical "why" of those foundations as well. 

Chapter One include8 a discussion of the meehamcs of intra- 
ducmg evidence ar a court-martial. Inexperienced advocates wil l  
benefit particularly from the itemized. four-step process for han- 
dling exhibits. Chapter Two pnne~pally concerns procedures used 
when evidence 1s excluded, or when the military judge sustains an 
abjection by the opponent This chapter 1s of particular utility t o  the 

~~~~ ~ 
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defense practitioner because it addresses the critical issue of pre- 
serving error. Chapter Three concerns the competency of witnesses, 
a doctrine that may prevent a person from giving testimony under 
certain cmumstances. This chapter includes illustrative examples 
of the voir dire of a child, demonstration of personal knowledge by 
the proponent of a lay witness, and presentation of psychiatric testi- 
mony attacking a prospective witness. 

While the first three chapters are important and illuminating 
for the inexperienced advocate, the great utility of the book lies in 
Chapters Four through Eleven, and it is to those sections that both 
inexperienced and experienced courts-martial practitioners may 
t u r n  in moments of need Chapter  Four, "Authentication, 
Identification, and Verification of Evidence," addresses the process 
of proving that the evidence is what the proponent claims 11 to be, 
discussing the authentication of private, busmess, and official wnt- 
mgs. oral statements, and audio or video recordmgs. It also dehn- 
eateS the requirements assomated with identifnng real or ong~nal 
evidence, including the foundational requirements for a cham of 
custody. 

Chapter Five addresses "Credibility Evidence," and includes 
distinct scenarios pertaining t o  the stages of the credibility analysis: 
bolstering, impeachment, and rehabilitation. While there is useful 
discussion of permismble bolstenng (i.e., prior identification and 
''fresh complaint") and rehabilitation (i.e., pnor consistent state- 
ments and the character trait of truthfulness), the majority of this 
chapter concerns impeachment. The book contains fully developed 
examples of virtually every method of impeachment that an advo- 
cate is likely to use Chapter Six concerns ''Character, Habit, and 
Other Acts Evidence," including the important topic of uncharged 
misconduct 

Chapter Seven discusses "Privileges and Similar Rules of 
Exclusion." The authors provide a useful analysis of all privileges 
based on the proceedings to which privileges apply, the intended 
holder of the pnwlege. the nature of the privilege. the nature of 
privileged information, waiver of privileges, and exceptions to privi- 
leges. Among the other "exclusionary rules" discussed in this chap- 
ter. the most important probably is the prohibition against using 
statements made during plea bargammg. 

Chapter Eight concerns "The Original Writing 'Best Evidence' 
Rule." Sensibly, the authors organme the chapter around the defeat 
of a "best evidence" objection That organization implicates all of the 
traditional issues assomated with original writings: for example, 
whether the document is a "writinp", whether the terms of the writ- 
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mg are "in ~ssue": whether the writing 1s a "duplicate": BXCUEBS for 
nonproduction 

Chapter Nine comprehensively diacusaes "Opinion Eridence" 
by lay and expert witnesses, with an understandable emphasis on 
experts. Of particular utilit? are the Sections dealing with the basis 
of the expert's opimon They include the handling of an opinion 
based on hearsay reports and eliciting an opinion based on a hypo- 
thetical question. With the liberal provisions in the Military Rules 
of Evidence concerning admission of expert testimony, the Impor- 
tance of effectively developing such testimony for t n a l  cannot be 
overstated 

Chapter Ten concerns "The Hearsay Rule and Its Exemptions '' 
The authors provide a step-by-step definition of hearsay which 
includes not only verbal or written expressions, but nonverbal can- 
duct amounting to a "statement." Chap te r  Eleven addresses 
"Exceptions to the Hearsay Rule 'I As any expenenced advocate 
knows. there are numerous exceptions to the hearaa? rule. ?lot all 
of the exceptions are of equal Importance, however, and Chapter 
Eleven contains those exceptions routinely required by the adxa- 
cate. A separate section in Chapter Eleven addresses the comphcat- 
ed and important issue of residual hearsay exceptions based on B 

showing of reliability and necessity 

In Chapter Twelve, the authors address substitutes far e r i -  
dence, such as stipulations and judicial no txe .  The book also 
includes a fif ty-three page appendix containing the complete 
Military Rules of Evidence, although the appendix does not include 
the Drafter's . h a l y s ~ s  of the Rules The book can be updated with 
pocket part supplements The index is almost twenty pages long 
and is easy to use. 

Predictably. in concept and form, this book ones much to 
Professor Imwmkelrieds Eiidentiar) Foundations, now in it3 third 
edition. but there are enough differences betn-een the texts to make 
Military Euident iary Foundations worth the difference in cost 
M d ~ t o r )  Euident ioq Foundatmu 18 entirely oriented toward court- 
martial practice The numerous practical examples of foundational 
requirements ere formatted in the context of a court-martial can- 
ducted under the military rules of evidence, and written with an eye 
turned exclumvely and comprehenmvely tohard the textual and 
interpretive requirements of those rules For example, if an adra- 
cate needs to determine precisely how to impeach a witness with 
inconsistent statement3 made a t  a Umform Code of Military Justice 
Article 32 proceeding. he or she can turn TO sectmn 5-10(Fi t o  review 
the elements of the foundation and the accompanying sample. 
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U'hde the book is of greatest help to the court-martial practitioner, 
civil litigators also could benefit from it. 

Mdctary Euidentiery Foundations is above all a practical and 
useful text. Anyone can read and generally understand the rules of 
evidence, but that knowledge, without more, does not prepare the 
advocate on how to use those rules. This book greatly assists in that 
extremely important task. It is meant to identify and delineate all 
the evidentiary foundational requirements which may arise in the 
course of a court-martial, and it succeeds in Its task. 
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