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ALEXANDER THE GREAT, 
THE GORDIAN Kh'OT, AND 

THE PROBLEM OF MULTIPLICITY IN 
THE MILITARY JUSTICE SYSTEM 

MAJOR WILLILM T. BARTO* 

I Introduction' 

Alexander the Great crossed the Hellespont and invaded Asia 
Minor ~n 334 B.C. In the spring of the next year, he found hmself at  
the gates of the Phrygian uty of Gordium,2 the home of the mythical 
figure Midas. Quintus Curtius Rufus, a Roman historian, tells what 
happened next. 

Alexander reduced the city and entered the temple of 
Jupiter. Here he saw the carriage on which they said 
Midas' father, Gordms, used to ride. In appearance it was 
little different from quite inexpemive and ordinary car. 
riages, its remarkable feature being the yoke, which was 
strapped down w t h  several knots all so tightly entangled 
that it was impossible to see how they were fastened. 
Since the local people claimed that an oracle had foretold 
mastery of Asia for the man who untied this impossible 

* Proiessar, Criminal Law Depanmenr, The Judge .4dwcate Generaye School, 
United States h y ,  Charlottesdle. Virpma. B A , The Jahni Haphns Univenity, 
1981. J D. with Honors, Urnremit) of North Carolina at Chapel H111. 1980. LL M I  'The 
Judge Advocate GeneraPo School, United States Army, 1894, Member of the Bar of 
Sonh Carolina. admitted t o  practice before the Umted States Supreme Coun. the 
Unlted States Caun of .4ppeala for the Armed Farces, the Army Court af Cnmmal 
Appeals. United States Court Ofhppeals for the Fourth Circmt. and the United States 
Dietrim Court, Eastern DIrtnct of S a r t h  Carolina & Weestern District af lvashingon 

This BnLcle 1s based upon a paper presented by the author t o  the 1989 Judicial 
Conference epmaored by the United States Court af Appeals for the Armed Forces I 
uould espeeially like to rhank Mr Francis A. Gilligsn, Senior Legal Advlaar t o  Judge 
Crawford. far u w n g  me to expand upon my remark8 m the farm of an annle and 
epurringme to think ~ i i t i ~ s l l y  about fhia diixcult ares offhe law I also thank Malar 
Mark S Martma, Deputy Director, Center far Law and Milrtaly O p e r a t m i ,  whose 
insights and helpfil eamments helped make the orlgnal preseniatm a i u e c e s ~  

Q u n r L i  C L R T l L S  RUFUS. THE HliToRI OF ALEx&\DER 302 (Penguin Books 1984) 
[hereinafter Q CURrlUB RuFlsl 

' 
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knot .  t h e  desire to fulfill t h e  prophecy came over 
Alexander. The king w a s  surrounded by a crowd of 
Phrysans and Mlacedoman8. the farmer all in suspense 
about his attempt at untj-ing It ,  the latter alarmed a t  the 
kings auerconfidence-for, in fact, the series of knots was 
pulled so tight that it wes impossible to work out or see 
where the tangled mass began or ended, and what partic- 
ularly concerned them about the kings attempt at unty. 
ing it was that an unsuccessful effort should be taken as 
an omen 3 

Alexander eventually solved the  problem of the  original 
Gordian Knot in his orrn unique way? The mhtary justice system 
has confronted a Gordian Knot of Ite own for some time now, it is the 
knot formed bg the intersection of the law of double jeopardy, multi. 
plicity, and lesser-included offenses,j a knot so tightly entangled 
that it has confounded the efforts of the courts, commentators, and 
practitioners to untie it Supreme Court Chief Justice Rehnquist has 
labeled the l a w  m this area ''a ventable Sargasso Sea which could 
not fail to challenge the most intrepid judicial navigator 'W In 
somewhat less colorful prose. Justice Blackmun once described the 
case law m this field 8s B "continuing struggle to create order out of 
the confusion and cham of the lenghening list of 
The rhetoric has at times approached the theologxal, with Judge 
James of thef i r  Force Court of Military Review once asserting, in a 
now famous paasage. that there LJ a particular inner circle of the 
eternal inferno in which "the damned endlessly debate multiplicity 

The United States Court of Appeals far the Armed Force? 
( C M F  or, ae named prior to October 1994, the COMA, the Court of 
Military A p p e a l ~ l ~  has done much to simplify the law of double jeop. 
ardy, mult~plic~ty. and lesewincluded offenses under the military 

decisions 

for eentenc,ng "f 

4 See in/m note 176 and serompanymgtext 

8 On 5 October 1594. the National Defense .Authonzstm Act Sar Fmal Year 1995, 
Pub L Uo 103-337 106 Star 2663 ,19948, changed the names of the United Stares 
Cauna of Mllnal)' h w e u  and rhe Caun ofhld~tan  Apppeela the me* namec are the 
United States Caurtb of Criminal Appeals and the Lnlted States Caun of Appeals for 
the Armed Farces respecfn.ely For the purpose ai this article the name of the CeYR at  
the time that B p ~ n i ~ u l a r  ease U B I  decided 1: the name that KLII be "red in reSerrrllp 
to  rhat decision See United State8 v Sanders 41 41 J 455. 485 n 1 19551 
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justice The CAAF has refashioned military practice in this 
area to be largely consistent with federal criminal practice," except 
to the extent necessary to accommodate unique charactensties of the 
military justice system.12 However, the court's recent decisions in 
this area hare uncovered a number of perplexing questions for mih- 
tary justice practitioners.'3 

This article examines the current state of mili tav practice in 
the area of double jeopardy, multiplicity, and lesser-included affens- 
es; it identifies problems facing the military justice practitioner 88 

well as the courts, and recommends how the military appellate 
courts, military justice practitioners, and the President may rectify 
the identified problems. Toward these ends, this article beDns by 
explonng the meaning of the term multiplicity and serutminng its 
V I C ~ S . ~ ~  The article will then attempt to explain the current state of 
the law in the military justice and consider the ramifica. 
tmns for the military justice pract>tioner.l6 The article concludes 
with B proposal for reform li 

11. Multiplicity Defined 

It is a useful, but sometimes overlooked, practice to b e p  any 
exploration of the law of multiplicity by defining the term "multiphei- 
ty." The dictionary tells us that it means "a multitude or great num- 
ber" or "the state of being . . . mamfold."ls Far more useful for our 
purposes 18 the frequently-cited definition offered by Professor \Tight 
in hi6 treatme Federal Practice and Procedure: '"Multiplicity' is the 
practice ofcharmng the same offense in several counts."19 In the mili- 
tary, we could say that multiplicity ie the practice of alleeng the same 
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offense m several charges or speufications 2o Offenses that are found 
to be the "same" are then referred to as bemg "multiphcious."21 

111. The Vices of Yi?ultiplicit>- 

A. Wh) Are 1% Concerned? 

The question arises as to why multiplicity and multiplnous 
offenses are things to be avoided; the? do not appear to be. in and of 
themselrea. bad things Indeed, the cornmentar) to the American 
Bar Association Prosecution Function Standards probably sags It 
best by noting that a defendant who riolates several ststuton provi- 
sions in a dingle criminal transaction "can hardlg camplam of 'aver- 
charging if there 1s evidence of canduct supporting each charge '122 
hhltlpllCitg is therefore undesirable only to the extent that it may 
breach certain constitutional. ststuton., or regulaton. prohibitions 23 

B. Multiplicity and Double Jeopard) 

hlultiplicit>- potentially implicates se\eral constitutional pro. 
tectioni The Fifrh Amendment, in relevant part, prohibits the gov 
ernment from placing an mdiwdual twice ~n jeopardy of life or limb 
for the same offen8e.2' This protection applies not only to COIISBCU. 
tive tnala for the same offense but it operates TO prevent the imposi- 
tion of multiple pumahments for the same offense in a single tnal 26 

*C Cf ~.L\LV FOR C O ~ T E - L L ~ R T I V .  1 ~ 1 - m  STATES R C M  9 0 i l b  ,38 diecursion 
[hereinafter NCM1 I'd specification may slio be multiplicmus uilh anarhsr 11995 ed 

I f  they describe the same miiconduct in tuo different WB)I " I  

Id 
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This latter protection has been described by commentators and 
courts as the "multiple punishment doctnne,''26 and it IS considered 
the "oldest and most widely recognized guarantee in the Bill of 
Rights ' ' 2 j  Accordingly, the primary vice of mult~plicity is that  it 
could lead to the imposition of multiple punishments far the Same 
offeense--a potential violation of the Constitution 28 In the military 
justice system, violation of the multiple punishment doctrine can 
produce even more significant detrimental effects to an accused than 
in most civilian courts because the Rules for Courts-Martial provide 
that the maximum authorized punishment may be imposed far each 
offense of which the accused 1s found guiltyzg 

C Multiplicity and Due Process 

Another constitutional aspect of multiplicity has received little 
attention from the courts and practitioners Multiplicity may have 
an adverse psycholomcal effect on the trier of fact by suggesting that 
an accused has committed not one but several thereby 
interfering with the due process rights af the accused to prepare and 
present a defense and to receive a fair tnal  under the rule of law.31 
Neverthelese, the courte have traditionally given the government 
''broad discretion t o  conduct cnmmal prosecutions, including . . 
[the] power t o  Select the charges t o  be brought in a particular 
C B S ~ ' ' ~ ~  The United Stater Supreme Court has gone so far as to hold 

zi See id st 2222-23 

separate crimes ma): 8n a pait iculai  case, create the 'mpreseian that the aeeued LQ a 
'bad cherscrer'and thereby lead the ~ ~ u n - m ~ r t d  to  r e d i e  agamt h m  doubt eresf. 
ed by the e n d e n d ) ,  Pointer, United Stales. 161 U S  396. 403 (18961 (reeognmnp 

that the court must not permit the defendant to  he 
a multipheify af chargee embraced ~n one indictment 

convening authority 88 IO the ienouenese of the ~ ~ ~ m ~ n a l  canduct ~n questlan, auch 
pleading, if done dehberately, could ruse "a grave question of perversion a i the  eoun. 
martial pmeeseee " See .Middleton. supra. st 12 U B C 3% A at  58, 30 C hl R at 58 
(faatnote amatred) 

32 B ~ I I  k t e d  states, 470 u s  a s  a59 ci9asj 
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"that even a h e r e  the [Double Jeopardy] Clause bars cumulatiie 
punishment for a p o u p  of o f f e n s e s .  'the Clause does not prohibit the 
State from prosecuting [the defendant1 for such multiple offenses in 
a mngle prose~ut ion ." '~~  In light of the breadth of the prosecutor's 
chargmg discretion, it appears unlikely that an accused would pre. 
vail on a motion to dismiss one or more of fenses  based upon an alle- 
gation that an array of charges and epeclficatmns wolates enher the 
right to a fair trial or the nght to prepare and t o  present a defense 34 

D. .Miiltiplxit> and the Cnnreosonoble Miiltzpi~eation of Charges 

Regulafol?. limitations may also apply to multiplicit? The dia- 
cussion accompanying Rule far Courts-Martial 307(c)(41 prawder ~n 
rele%ant part, that "[wlhat 18 substantially one transactmn should 
not be made the basis for an unreasonable multipl~cation of charges 
against one mdw1dual."35 This suggestion36 from the drafters of the 
Rules for Courts-Martial may stand apart from the constltutmal 
limitations described above This provman has traditionally been 
cited as the basis for a umque military treatment af multiplicity3' 
Multiplicity 1s a questionable practice because it i s ,  by definition. 

of l a x  " ~r 15 instead 'in the nature of a t reat ire,  and may be used ab  secondary 
authoriry'Sae MCh1,rupm nore 20, app 21. arA21.3 

36 See M C M  supw nnie 20. app 2 1  arA21-3 cf United States r R h e l e r  40 
>I J 242, 244 'C hl A 1994 ,ledline the lanmsile 'prec8ton"l 
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more likely to produce an unreasonable multiplication of charges 
than a more restrained charging posture.3s 

IV Multiplicity and the Military Justice System: 

Multiplex et Indistincturn Pant C o n f ~ s r o n e m ~ ~  

A. Why Is Multiplicity Stdl Importent? 

Multiplicity 1s therefore an undesirable practice because, by 
allegmg the same offense in multiple charges and epecifications, the 
government may meate an unreasonable multiplication of charges,'O 
mfrrmge upon the due process 01' the trial rights of the accused,41 or 
violate the multiple punishment Conversely, it is general- 
ly unpermissible t o  allege separa te  offenses in a single 
specification 43 Therefore, It 1s fundamental that  the military justice 
practitioner determine whether two or more offenses are separate or 
the same for multiplicity purposes. 

B. Urnen Are Offenses the "Same Offense?" 
Offenses are the ''same offense"44 in m>litary criminal practice 

If two conditions are met. First, the offenses must arise from the 
Same act or transaction 45 The determination that offenses arise 
from the same act or transaction 1s primarily a factual determina- 

3P There has been burorimnelv little caie law exolaininz what the draftern meant . ". . -  
by an'unreahanahle multiplication afcharger" ersmplee ~lmultlplleatmn of chargee 
that rere found t o  he unreasonable can he found ~n L'nidd Stales L' Sfuidiconf, 13 
hI J 323 IC hl A 15621 and Cniled Stales L Thomaa. 26 M J 7 IC hl A 19881 For 
addltmal m s l w e  BQ t o  whet might be meant by an'hnreasanahle multiplication 01 
charges; see infra notes 121-48 and accompanying text 

3s 'hlulriplieitg and indritinctness produce confuamn " B U C X ' S  LAW DlCTlOhlRY 
516 5thed 1579) 

40 See wpra  notes 36-38 and aceompanymg text  
61 See m p r a  nates 30-34 and aceompanilng text 
49 See supra notes 24-29 and eccampanvng text  
j3 MCM, sapre note 20. R C h.1 307re1(4) It 11 heyand the aeape of Lhx article ta 

diicurs the use af so-called 'mega-speciFlcations" to d m g ~  maemduet by B military 
seeused For C B C ~  Isw examining this praifiee. see far exsmple Emfed Slaisa L. 
~Mmcq, 42 31 J 376 $19951 and L'nilad State8 0 Pooie, 24 hl J 535 IA C hl R 19871, 
afrd. 26 M J 272 IC M A 1988: Far practical advice on the " l e  a i  mega.apeelBea. 
f l m r  see mfm "ale 150 and the authorities cited therein 

44 The ohraae 'same offenre' has been described by Chief Jusrice Rehnqmxf 8% 

"deceptively simple in appearance but v1*fuall) ksleida&pie in ~pplieafmn.ll iVhalen 
\ United States 445 U S  884. 700 11560:tRehnquint. J , diiaenfingl Professor 
Wneht called the determination whether the aams or a e ~ a r a f e  oflenses have been 
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tmn. A transaction, for example, ''is generally construed to embrace 
a series of oc~urrences or an aggregate of acts which are logxally 
related to a single course of criminal Separate acts or 
transactions may properly be alleged in multiple charges and spew 
fications and the eeparate acts may generally be the subject of sepa. 
rate conwctmns and punishment 41 

c LegislotiLe Intent 

If mulnple offenses arise from the same act or transaction, then 
counrel must determine whether Congress intended that the offenses 
in question be considered 8% separate or the same?8 The starting 
point for discerning legislative intent 1s the assumption tha t  
Congress does not ordinarily intend to punish a single cnmmal act or 
transaction under multiple statutory provisions 49 When a single 
cnmmal act or transaction malates multiple statutory provisions. the 
statutes are "constmed not to authorize cumulative punishment in 
the absence of B clear indication of eontrav legislative mtent."j0 

Counsel must use "[all1 guides to legislative intent" m discern. 
mg whether Congress clearly indicated that they intended to allow 

United States v Baker. 14 M J 361. 366 'C Y A 1963,. awriulrd zn pa?# b> 
Vnaed S t a t e i v  Terers. 3 i h I  J 370 l C h l i  1993) m c  denied. 114 S Cf 919 19941. 
United States,  Sepulieda, 40 1 J 866. 869 IA F C  M R 1994) $Young. J ' Qdentify 
~mg difference I" f m e  or l o c s f m r  of acts. sbi inee or presence of break I" ~ r ~ m i n s l  
carducr,  and o p ~ l n r f u n i f r  o f  accused t o  reflect and choose not IO commit further 

ture ha8 a&d t h e  muno may not ~mpose more ihan one pvniihrnent for the same 
ofienae and pm&eecufors ardmarilg may not attempt t o  secure th8t punrihmenf I" 
more rhan one tnsl Brawn v Ohio 432 U S  161. 165 119711 Some have observed 
that if 18. st the leaif .  a facially unue~al  conitifutimal test  that deems B consti- 
t u fmna l  p m i e c f m  t o  be controlled by legirlafwe in ten t  Sea. e g J ~ i m  A 
SHLXEXBERGER g. J.ews.4 STRUELU. THE LESSER INCLLDLO O F ~ ~ E L  Darrn!\cA\o 
THE C O I S T ~ T L T ~ U I  THE DLIIIOPME\I  OF DUE P R O C F S S  A\D DOLBLL JEOPARDY 
REUEOILE, 79 !vlaRP L REI 1, 123 ,19951 

See Bell Y United States. 349 US 81. 84 119551 (Frankfurter J Afbrechf, 43 
Y J at 67 Inanng assumption tha t  "Congrese 'does not intend f n  Itvirel punish the 
5am.e offense under tu0 s f~tute i ' '  lquotlng \\'hale" Y Unired Stater 445 L! S 884 
,198Oll 

50 \\'hhalen I United Stares. 446 C S 684, 602 11960) 
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multiple punishments for the same act OF tr.msactmn.61 Overt 
expressions of such legdative intent may be found in the language of 
the relevant statutes and their legislative histories j2 The evidence of 
legislative intent to allow multiple punishments must nevertheless 
be elear Far example. the Supreme Court recently held m Rutledge o 
Linrted Statess3 that the mere fact that a single act or transaction vm. 
lates multiple sections of the federal criminal code "does not rise to 
the level of the clear ststement necessaly for us to conclude that . . 
Congress intended to allow multiple  punishment^."^' 

The legldative intent concerning multiple punishments for the 
~ e m e  act or transaction is not always c l e ~ r . 5 ~  In such cases, the leg. 
islatiie intent to allow multiple punishments may be presumed or 
inferred if the elements66 of each offense require proof of a umque 
fact.5' This "presumption af separateness" may nevertheless be over- 
come in tum when other recognized guidelines far discerning l e p l a .  
tive intent clearly indicate that Congress did not intend to allow mul. 
tiple punishments for the act or transaction in "the . . 

j1 See United Sraiei  Y Woodward, 469 D S 105, 109 11965) 
j2 Emfed States I l e t e r r ,  37 kl J 370, 376 ICY A 1993, cirt denied. 114 S Ct  

919 (1994) ie~tatmns amltted 
53 116s Ct  1241 119961 
$4 Id st 1249 n 14 But cf Gsrrett v United Sratei, 451 U S  773.  793 19651 

l obmwng that 'Illhe premmpfion when Congress creates t *o  distinct offenres 1s 
that ~t intend% fa permit mmulstire ientencee"! 

United States %, Hicksan, 22 M J 146, 152 (C kl A 19861 
6 6  The C U P  recently held that the elements t o  be vied ~n this snalyr~i include 

"Lhaae elements required to  he alleged m the .peclficarmn. dong  r n h  t h e  sfatufan 
elemenrh ' United Stater I, I eymouth .  43 .M J 329. 340 t19961 For B dmuaaian of 
the potential meaning of this balding, 6ee infm note 110 

$7 See T?ier.s, 37 M d st 376-77 If the elemem3 of neither offense r e ~ u n e  w o o f  o f  

lesser-mcluded aiIense 
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presumption must of cour~e p l d  to a plainly expressed contrary view 
on the part of Congress In the absence of this Intent. offenses aris- 
ing from the same act or tranaactmn that are ultimately determined 
to be separate offenses may be the subject of mulapie puniahmenta 6o 

V h l e r e  Do \Te Go from Here? 

The preceding description of the multiplicity methodologv cur- 
rently in place in the military justice eystem ,E, t o  a certain extent 
misleading. its academw prose g x e s  the impression of order and a 
well-settled jurisprudence that would not be recognized by most mill- 
t a y  justice practitioners The fact of the matter I S  that military mul- 
tiplicity practice remains quite dynannc. Th 
less than thirteen opinions concerning multipl 
since that Court ushered in the modern era of milltag mulriplmty 
practice with Its seminal decision in Vmted States L Teters 6: The 
srstem described above merely represents a snapshot of milirary 
multiplicity pracrice at the Lime this article w a s  written 62 A closer 
examination reveals a number of questions and lingering problems 
t h a t  must b e  addressed by rhe mil i rary appellate c o u r t s ,  rhe 

:' Garrett P Enbled States. 4 7 1  U 5 7 7 3  i i 5  119658 

er  including a&renclng Sea e # ,  United States I Re?mouth  43 11 J 329, 336 
1995 labcening that 'reparati for findings equals eepaiafe for eeitenclng' There 

ma> neiertheleai he mother a o l u f i ~ n  to lhe ofien spectacular # a n d  rametmer i ~ r a  
f m a l  m r e a i e  ~n t h e  m m r . u m  pumrhment f a m g  B oren milifen accuzed aiter 8 
deiermmstmn that rhe charged offenaer with i h i c h  she I! charged BIP separate Sei 
mfro note6 116-66 and accompanjingfext 
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President, and possibly even the Congress before we have seen the 
end of multiplicity BE a problem far the military justice practitioner. 

A. What Do We Mean When We Say "Elements?" 

Wthaut a clear expression of legislative intent authorizing mul- 
tiple punishments for the same act or transaction, such intent may 
be presumed or inferred if the elements of each offense require proof 
of a unique Aprablem confronting the military justice system 
is that the meaning of the term "elements" has evolved rapidly In its 
1993 decision in L h t e d  States v Teters, the COMA held that "[ilt is 
now unquestionably established that this test 1s to be applied to the 
elements of the statutes violated, and not to the pleadings and proof 
of these offenses."b4 As such, the mditaly justice practitioner in the 
period following Tetem looked to the statutory elements of the d e .  
i an t  offenses when determining whether offenses arming from the 
same act or transaction were separate or the B a n e  offense 

Strict application of thia d e ,  houever, has at least one appar. 
ently unforeseen consequence. Article 134 of the Uniform Code of 
Military Justice (UCYJ), the so-called GeneralArnele.65 IS a punitive 
article under the UCMJ with two &tutory elements. (1) that the 
accused did or failed to do certain acts, and (2) that, under the eir- 
cumstances. the accused's conduct was to the prejudice of good order 
and discipline in the armed forces or was of a nature to bring dis. 
credit upon the armed forces.66 No other enumerated punitive art,. 
cle under the UCMJ expressly contains an element requmng proof 
that the accused's conduct was either prqudicial t o  the good order 
and discipline of, or of a natme to bring discredit upon, the armed 
f o r m  As mch, offenses arising under the General Article would 
always possess a unique element and could never be necessarily 
included in another enumerated pumtive 

6 3  See L'nsed Stater Y Teteri. 37 Irl J 370, 3 i i  (C >I A 15531. cerr dented 114 S 
Cf 919<1594) 

Id 
( 5  UCMJ an 134 The text af the GeneralMlele IC BQ fvl lorz 

Thaueh not e ~ e e i f i e a l l v  mentioned I" this chaoier. all disorders and 

. .  . . 
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The COW. addressed this situation with Its decision in l h t e d  
States L Foster.69 In Foster the COMA reasoned that the elements of 
each enumerated punitive article implicitly include either prejudice 
to good order and discipline or discredit to the armed forees.?As a 
result, the COMA held that "an offense arising under the General 
Article m a j  depending upon the facts of the case, stand either as a 
greater or lesser offense of a n  offense ansing under an enumerated 

Rather than resohing the i s m e .  Foster created another a 
problem in tha t ,  If all offenses under  the UCMJ nou shared. 
expressly OT implicitly, an element of either prejudice to good order 
and discipline or seivwe discredit, then the remaining s ta tu tov  ele- 
ment:' of an offense arising under the General .4rticle would never 
require proof of a fact not already required by the statutory ele- 
ments of the enumerated articles In other words. an offense arising 
under the Generalht ic le  would never be a separate offense from an 
offense ansing under an enumerated punitive article -3 

The CrL4F also answered this question, albeit Indirectly, in 
L'nited States c. Wejrnouth,'l where the lead opiman held that the 
elements of the offense to be used in making multiplicity determina- 
tions included not only the s te tu tov  elements but also "those ele- 
ments required to be alleged in the specification ":5 Offenses without 
detailed s ta tu tov  elements. such as those anemg under the General 
Article, and others with non-staturoq elements, such as the vanou8 
custombased or disobedience offenaes.j6 can therefore be either sep- 
arate from. or  multiplicious with, other offenses based upon the 
Same act or transaction depending on the contents o f  the pleadings 
in a given case The court called this method the "pleadings-ele- 
rnents" approach to multiplicity determmatmne,;' which the mill- 
t a w  appellate courts and trial judges have already begun to use in 
resolving multiplicity I S I U ~ S . ~ ~  

69 4 O M J  140sChlA 1994 
x I d  at 143 
j- I d  
78 The accused did or failed to do renain acta M C i I .  supio nore 20. pt N pars 

60 b '1) 
-3  Lnder this d e ,  an atTenae arming under the General Art ic le  a d d  duq'8 be 

neceasard) mcluded ~n an offense m m g  under an enumerated p u m w e  arnele 
thereby praduiinp the momalou~ result that B lesser-mrluded ofienie IO an enurnel 
ated punitlie an& could have a higher m u m u m  punishment than the 'greater'' 
aflense Conipam U C M J  a n  128 vzlh M C Y  supra note 20, pr D: pars 64 e 1 1 1  

i4 43 M J 329,19968 

io See, eg  U C Y J  an 92 
id 81 340 

q- Wemauih 43 M J at  336 
See, L E .  United Btatee , Benamdei. 43 i l  J 723 '..rrny Ct C r m  .4pp 1995' 

lwmng &mouth 
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B What Shauid We Mean When We Say "Elements?" 

The pleadmge-elements approach to multiplicity determinations 
announced in Wqmouth offers much to the militaly justice practitian. 

One experienced commentator recently opined that the "plead. 
ings-elements test may . . be the clear, consistent, and relatively 
easy-to.apply standard for which military justice practitioners have 
been waiting."60 The pleadingsdements approach is already used in 
a majority of State junsdictions.61 One could argue that adopting the 
pleadings-elements analysis merely formalizes the approach already 
used by the military appellate courts for some time.82 The use of a 
pleadings-elements test will, by definition, increase the number of 
offenses that are multiplicious with one another, thereby mitigating 
the potentially harsh effects of consecutive sentencing mandated by 
the Rules for C o ~ r t r - M a r t i a l . ~ ~  Additionally, its use at the chargmg 
phase of trial will reduce the likelihood that the government could 
unreasonably multiply the charges arising from the same act or 
transaction against an accused.a4 

Adopting the pleadings-elements test represents a departure 
from the practice of relying upon statutory elements in making mul- 
tiplicity determinations announced just  three years ago in United 
States u. Teters Moreover, the Weymouth decision represents a 
divergence from the federal practice in this area a6 Therefore, it is 

. . .  
bo YOUNG, z u p a  note 62. a t  175 
61 See SHELLPNBERGER, supra note 48 st 11 n 20 (1595) 
82 F m  example, m bath Cnifed Stales I Fmbsfei, 40 Y J 140 (C M A  1994r, and 

h u e d  Sfotea i K'heele~ 40 M J 242 tC M A 15541, the rewenng coun made express 
reference to the pleadings ~n each C B E ~  in rebahng the multiplicity mues hefare it 
See, e g, Foster. 40 M J sf 146 n 5 Wheeler. 40 ll J at 246-47 

Cf United States 7 Teeters. 35 M J 370, 379 ICY .4 19931 (Cox, J , caneurnnp) 
lohsennng that ' I~lt  >E the 811-or-nothmg, sentence-mult~pher consequence of the mu1 
tiplmty ~meluei~n,  prmarily, that ha8 fveled this inferneeme canfllcf a l l  there 
yearb"). cen denied, 114 S Ct 919 11994). 

S P ~ P ~ ,  W~moulh .43MJ,a t336-37  
. -  

from the abstract. leplalatw.elyriomied method a inmnced  ~n Telera 
The Suoreme Court has characterized federal ~rse f i ce  a i  follous 
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useful TO examine the effect of a wholesale adoption of the pleadings. 
elements approach and whether the application of the test should be 
l immd m some way.a7 

Many factors support the retention of an  approach to multiplic- 
ity determinations that relies primarily upon statutory language in 
discerning legislative intent Congress mandates in Article 36. 
UChlJ, that  the procedural mles  in the military justice system 
"shall, so far as practicable, apply the principles of law and the 
rules of evidence generally recognized in the trial of cnrninal cases 
in the United States district courts."66 The practical effect of this 
mandate extends far beyond the procedural realm and one can easi- 
ly see a trend in modern milaaryjunsprudence toward applying fed- 
eral principies of law so far as practicable m substantive areas of the 
military lustice ayStem The COhf.4 in Teters derived Its statutory 
elements test from federal precedents, and as such, the so-called 
Teters Test is certainly consistent with federal multiplicity 

Further support for the continued vitaiity of a atatutors ele. 
ments approach to multiplicity determinations can be found m the 
very nature of the Double Jeopardy Clause The constitutional pro- 
hibition against multiple punishments for the same offense IS a Inn,. 
tation upon the abilit)- of the courts to impose such punishments, 
but it 1s not a limitation upon congressional power to create and to 
define federal and military a f f e n ~ e s . ~ ~  Thus, as the CAAF recently 
noted in Its unanimous opinion in L'mtnited States L. A l b r e ~ h t , ~ ~  "the 
key to a question of multiplicitj 1s the oft.eought.after but frequent- 
ly eluswe Intent of Congress" as to whether a mditaq  accused can 
receive multiple punishments for the same act or transaction.y2 The 
statutou elements test 1s. quite snnply, a better method of discern- 
ing legislative intent than the p1eadings.elements approach The 
reason for thie IS clear: the statute and Its elements are products of 

etatotory p r ~ v m m ~  the test f a  be applied fa determine ahether there 
are LYO affensei UT only one. IS ~ h e f h e r  each pmvimn requires p m o i o f  
nn addmanal facr which the other does " o f "  This feat  empharner the 

Ct  919'19941 
00 See ad at 373 

9z Id at 67 
43 >I J 66 1996 



19961 MULTIPLICITY PROBLEM 16 

Congress. while the pleadings are the fact.dnven products of the 
charging officials in a particular case If the L ~ E U B  truly IS one of 
Iegislatice intent, then the statutoly elements test is generally gamg 
to be a far better vehicle for identifying that intent.43 

Two prudentml concerns also favor retaining of the statutory 
elements test to the extent practicable. The Teters approach to mul- 
tiplicity 15 less prone to manipulative pleading or, as the court 
labeled it in Weymouth, ''prosecutorid ' cu tenes~ ." '~~  What the court 
may have meant is that prosecutors could choose to omit ememid 
facts from pleadings to ensure that offenses are treated as separate 
for multiplicity purposmgb Another danger is the inadvertently 
sloppy draftsman who pleads a specification in such a way that con- 
verts otherwise separate offenses into the same offen~e.96 In either 
case, the statutoly elements test renders the scrivener's word choice 
largely irrelevant in multiplicity determinations; thereby, making it 
easier for all parties to resolve multiplicity problems in advance of 
trial and maybe even in  advance of the preferral of charges. The 
etatutop elements approach adds certainty to the litigator's plight 
and enhances judicial economy by its esee of application. Therefore, 
it should remain the primary means of evaluating potential viola- 
tions of the multiple punishment d~ct r ine .~ '  

O a  In Whalen L l'nifrd SLafrs. Juiliee Rehnquat wrote in dissent that "beeauce 
the Blackburgri reat 18 i m p l y  an attempt to determine l epianre  inrent, II seeme 
more natural to  apply i f  to  rhe lanwage a i  drafted by the legldature than to the 
uardmpof a p~n l rv la r  indictment '446 U B 684. ill (1980) 

United Efsies Y Weymouth, 43 hl J 329. a t  334 n 4 119951 
See id Judpe Car pointed out that the Preaidenr reqmrea the allegation af int- 

icsl facts in the specificafmn, and thar there are "abundant remediea" far specifira- 
tmnd that  are deficiently pled 

The e ~ u i t  ~n U'r)rnauth s l a t e d  t h a t  they "need n o r  decide h e r e  i f  the 
Government could create B leebei  offence m e n l )  b) sllegmg extra, non-essenf~al de. 
menls" Id at  337 n 5 It  w u l d  appear, however. that is  exactly u h s t  the EDUR con- 
doned bi 115 holding in Womouth Far example. attempted murder and aggravated 
aisaulf are ieparsle offenses by rfrlct reference t o  their ~fatuf~ry elements, sftempt. 
ed murder requires B specific inrent  to  kdl and aggravated a m u b  reqmres several 
unique facts. including an aissult B mesnr or force likely to inflrct death 01 p e w u s  
baddy harm. 01 the mtud infliction of grievous bodily harm However. the  court 
looked to  the p l c a d m s  m the cabe and held that the tnal iudge did not em by treating 
the 88bault charme. ~n the esse BP m u l f i ~ h ~ 1 0 ~ 6  with the attemnted murder Id at 337 

Anofher merhod of dealing w r h  the problem ol"proaemrana1 mfenese" I% m 
eitahliah the d o  of law that  the pliadmgs an B given case could convert t w o  or more 
offenses that vere aratutordy ~epsra ie  mta the same atTmse, but could never trmns. 
farm oflmeer thsf are stafutanly the aame affenbe mta beparale offensee The prab. 
lem r i lh  thie remedy 18, af e m r ~ e .  that it would place the mdltarylustm 'ysfem ~n B 
pnsitian ~ imi lar  fa that  m which *e found ourselves after Foster, olfenses 8rmng 
under the General .&tick would mluayr would he found 10 be the same offmae ad an 
offense nnbmg under an enumerated punitive article based upan the same act OT 
transaction The proposed d e  01 law could. hauever, be need e t k t i v e l y  I" fandam 
with the recommendations concerning the use of "regulatory elements" found below 
Sei infra nates 102-10 and ~ccompan)mgtext 
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C. When Would We E ~ e r  &eed (I Pleadings-Elements Test? 

In light of the arguments in favor of retaining the statutor) 
elements test. why would the military justice system ever need a 
pleadingdements test? The most persuasive reason offered by the 
mu17 in Welmouth was that the VCMJ contains a number of offens. 
es that do not, when detached from a specific pleading, provide ade- 
quate notice to an accueed of the charge."@ The most readily Identifi- 
able include the General &tide and the various offenses ~nvolvmg 
unbecoming conduct by officers99 and disobedience to arders.loO 
Military customs, orders, and other non.etatutory factors define 
these offenses, which complicates application of the statutory de .  
ments test.101 

For example, the President has described in part IV of the 
Manual for  Courts-Martial the "elements" of a t  least hftg-four 
offenses arising under Article 134, UChlJ, that could be used by the 
courts in determining whether those offenses require proof of a 
unique fact.10z The military appellate courts have historically used 
presidentially.de~cr,b~d "regulatory" elementsLo3 for making multi. 
plicity and lesser ineluded offense determinations IO4 Based on the 
inherent authority of the President. these regulatory elements could 

I? included I" the'ofleme charged ' )  

si L C W  art 133 
Inn  I d  arts 90.92 

U h m o u t h ,  43 41 J sf 336 
These ' ' r e g ~ l e t ~ v  elements" are I" B manner of speaking aggravating lac- 

m e  that sllov t he  e o u ~ t . m a i t i d  t o  impare B mien sentence if 'hey a ~ e  pled and 
prmen beyond a reasonable doubt Othemise the maximum penslt, far ~n oifer.ie 
would be determined m accordance with the I i m i t a f m n ~  ~n R C >I 10031cl 1 

~ . _ _  
104 See I S  United Stsfel r Foster 4 0 M  J 140. 145 Ch1A 19941 uemntheres- 

&tor?. elemi& for indecent aiisult  I" leaaer-included oifenre detennat ian8  uni t id  
States v U'hheeler 40 hl J 242 246 I C Y  A 19948 luring regulafar) elements Io make 
multiplicity detrrmmatmni m'oliing adultel)- indecent a t e .  and other oirenieij 
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be considered by the courts and practitioners ab the equivalent of 
statutoly elements for multiplicity determmatmns;106 thus, eliminat. 
ing the need for recou~se to the pleadings in cases involvmg offenses 
described by the President as arising under the General Article. 

Another category of offenses arising under the General Article 
that do not require recourse to B pleadings-elements approach 1s that 
of "crimes and offenses not capital" prescribed by clause three of 
Article 134.lo6 These are state and federal statutov offenses that are 
made part of the militaly penal code under certain circumstances la' 

The statutoly elements of these offenses are as discernible as those of 
any other category of S t a t u t q  offenses'o6 and would not require sup- 
plementation from the pleadings m a given c a ~ e  

The only categories of offenses tha t  would appear to truly 
requrre the application of a pleadings-elements approach to multi- 
plicity determmatmns are: 

(1) Unenumerated neglects and disorders arising under 

(2) Unbeeommg conduct committed by officers in violation 

(3)  Disobedience offenses arising under Articles 90.92, 

either clause one or two ofArticle 134, UCMJ. 

ofArt& 133, UCMJ 

UCMJ log 

106 L e  U C l l J  art 134 
l@i L e  genrral?i MCM, m p m  note 20, pt Iv para 60to14) 
-Os The President requires praetlt~anars t o  allege each element of the federal 01 

arimnlated atate statute in the speedcation, and 
~ m r c e  of the elements he identified ~n the pleadin&? I d  pars 60 

The lead opinian ID Ueyymouth asserted fh 
derive their elemental essence from regulafmns OT orders, Ibrl ~ u ~ f o m s  of the s e n l c r  " 
Wemouth.  43 M J at 335 Hnnexr, the o p m o n  c l t e i  only three dmbedlenee aflenees 
m support of this pmpasiiran I 11 willful diaabedienc 
rim cammisiioned aifleer m i i d a f ~ o n  a fAr t~c le  Sot2 

expressly recommends that  only I" ipeeifications allemng a failure t a  obey 'ather 
orders" m ~mlsl im of Article 92(21 need the  order lieelf 'be let forth verbatim or 
described ~n the epecideanon." MCM m p r o  note 20, R C 11 30 
thic light. it LJ unclear to  the author why the requirement Lo prow a t  trral ihar a Is*. 
ful order or regylsfmn has been muen and dbaabeyed neeess~fsrei the use af the plead. 
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For the large, indeed overnhelmmg, majority of offenses arising 
under the UCMJ. the itatutory elements are both available and suf. 
ficient for multiplicity determmations This aspect combined with 
the many virtues of the statutory elements approach, ar the very 
least suggest, and should compel, the hmitatmn of the use of the 
pleadings-elements approach to those circumstances described 
above m which it 1s truly neces~ary .”~  

VI. The Unreasonable Multiplication of Charges Revisited 

The dramatic departure from the exclusive use of the statutory 
elementa in making multiplicity determinations announced by the 
C M F  m Weymouth tends to overshadow a sigmficant procedural 
aspect of the case. In \%>mouth, the accused had been charged with 
attempted murder, intentional infliction of grieiaus bodily harm. 
assault with a means or farce likely to inflict death or nievous bodi- 
ly harm. and assault with intent to commit murder-” The milnav 
judge, upon defense motion. dismmsed the three aSsault specifics. 
t i o m  as lesser-included offenses of the attemDted murder :lZ The 

tares reierence 10 :he pleadings, 

oiienrer. then eaneiriency of app!irarm u 
fairly embraced standard Judge Cax dia 

I hsie returned to  the 

n n y  t o  explain what elements. arher than those founo ~n the statute are requlred t o  
be alleged I” rho ipecification 

111 

.I? ,d 
1Vp.rnouth. 43 hl J a t  330 
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prosecution appealed and the Air Farce Court of Military Review 
denied the government petition.113 The CAAF held. in response to 
four certified issues from The Judge Advocate General of the Air 
Force, "that the military judge did not abuee his discretion in provi- 
sionally dismissing the assault  specification^.""^ 

The issue in Weymouth was. unlike mast appellate decisions 
involving multiplicity, one of charging; the court had to answer the 
question of "how many specifications may be published to the court 
members during the pendency of trial on the The muit  
noted in its opinion that "the parties understood and the accused 
agreed that the various assault charges were lesser-included offens- 
es" to the charge of attempted murder.'l6 The government, however, 
"sought to proceed t o  findings with the alternate charges before the 
fa~t f inder . "~~ '  The CAAF ultimately caneluded that, in the absence 
of exigencies of proof that might justify alternative charging. "the 
military judge did not abuse his discretion in ordering the case to go 
forward on the attempted murder charge alone."1l8 

The ultimate basis for the court's decision may be found in the 
discussion accompanying Rule for Courts-Martial 3Oi(c i (4 i ,  which 
provides the following: 

What 1s substantially one transaction should not be made 
the basis for an unreasonable multiplication of charges 

. .  
Ubmoufh, 43 M J. at 330 
Id s t337  
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against one person For example, a person should not be 
charged with bath failure to report for a mutine scheduled 
duty. such as reveille, and with absence without leave if 
the failure to report occurred during the period for which 
the accused is charged wlth absence without leave. There 
m e  times, however, when sufficient doubt as to the facts 
or the law exists to warrant making one transaction the 
basis for chareng two or mare offenses In no case should 
both on  offense and a lesser included offense thereof be 
separately charged 

In other words. the simultaneous chargmg of both B greater and 
les%er-mcluded offense IS, m the absence of cagencie8 of proof. an 
unreasonable multiplication of charges.12o 

A. What Is "L'nreasanablel" 

The W'mouth decision clarifies the CAM's position concerning 
the alternative charging of an offense ansing under an enumerated 
punitive article and an analogous offense arising under rhe General 
.Article .Although such charging may be "sound practice."121 the mill- 
tari.judge retains the discretion to dismiss one or more of the alterna- 
tire charges If such multiplication of charges 13 unreasonable l Z 2  
WQmoiith 1% also useful, m B larger s e n e  to the militaryjutice a y e  
tem a3 a whole, it 1s an indirect reminder chat beyond cases like 
Wqmouth mralnng alternative charging of greater and lesaer-mclud- 
ed offenses, there is little useful precedent describing just what con- 
stitutes an unreawmable multiplication of charges lZ3 

This is not to sgr that there is no precedent to which the prac- 
titioner could turn in waluating a given multiplication of charges. 
In Cmted States L. Ta3lor,lz4 the government charged the accused 
with fifteen specifications of unauthorized absence arising out of a 

Z o  Birl cf United Stater Y Foster. 40 41 J 140. 143 C h l h  1394 ietalinp thar 
' ~ f  seemi clear t o  US that  sound pmcnce rou ld  dictate that  pmcecutars plead not anl i  
the p n n c ~ p a l  offense buf SISY an i  malapous Article 134 offenses am alternative3 , 

Id  

26115 i C h l A  19688 
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8u.day work-etoppage.12j On appellate review. the COMA found this 
multiplication of charges unreasonable126 and remanded the record 
of trial t o  the service court for consolidation of the specifications and 
charges t o  allege derelictions of duty and authorized either a 
resssemment of the sentence or a rehearing as to sentence.12' 

In L'nLted States u. Sturdiuont,'26 the COMA considered the 
case of an accused who was charged with ten drug.related offenses 
arising out of a single i n c ~ d e n t . ' ~ ~  The unanimous court reasoned 
that the '"exaggeration of a single offense into many seemingly sepa. 
rate mimed' has helped induce 'the court-martial to resolve against 
him doubt created by the evidence,"' and concluded that "[ilf there 
was ever to be a case in which we set aside findings of guilt because 
of 'unreasonable multiplication of charges,' this 1s it."'30 The court 
set aside the remaining findings of milt  and the sentence and dis- 
missed the charges.13' 

A more recent, albeit less egregmus, example of overchargmg 
that was nevertheless held by the Army Court of Criminal Appeals 
(ACCA) to be an "unreasonable multiplication of charges" ib found 
in UnLted States o Bray.132 In Bray, the ACCA held that charging 
an accused with both false official statement and false swearing for 
the  Same u t te rance  was a n  unreasonable  multiplication of 
charges.133 The ACCA noted that, although the elements of each 
offense required proof of a fact that  the ather offense did not, 
"charging the appellant with violation of both Article 107 and 
Article 134, UCMJ, . . . serves no legitimate governmental inter. 

The court set  aside the fmdings of guilt as to  the false 
swearing charge and dismissed the charge and its ~pec i f ica t ion . '~~  

lai Id s t  7-8 
:aa The enun efsfed that  it v a s  "IoscaIiy and legally absurd to attempt la jueri- 

fy the eharglng I" this m e  by reliance upan the idea that there zere separate evds to 
be puniahed by each type of charge Id at  8 

I Z r  Id.  at 9 The caun concluded 'that II 1% more reflective o i  the m e  nature of 
[the sccusedal . . misconduct to charge that on each day a i  sppellant'k actlnty, he 
was guilty ofallliul derelicaan of all his duties that day ' I d  at 8 

116 13 M J 323 IC M .4 1952 
l Z 0  Id ai 324-25 
180 Id sf 330 Iquotmg United States Y Middieton, 12 U S  C M A 54. 30 C M R 

64 (196011 
131 id 

No 9500944 I h m )  Ct Crim App 29 Mareh 19961 (per curiam memorandum 
'pinion). 

1 3 3  id a t 2  
ls4 id 
lsi Id 
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B The Search for  Standards 

These three cases are indisputable examples of unreasonable 
multiplication of charges but the courts  newrtheless failed to 
articulate B practical standard for determining whether B given 
multiplication of charges 1s unreasonable 136 The military appel- 
late courts should take every a>ailable opportunity ~n the after. 
math of Weimouth to clarify this area of the law and articulate 
such a standard.13. 

A number of potential E O U ~ C ~ E  to which the courts could turn in 
fashioning such standards exist. 4e a starting point. the courts could 
look to the releiant precedent and s:-stematize the ana1:ais dread:- 
there by formally Identifying what factors led to the conclu~ions m 
case6 like SturdtLont ,  Thomas, and others 138 Another possible 
source of factors that may be used in evaluating the reasonableness 
of the chargmg decision is the relevant standard? of professional 
reiponsibilit: applied to the charging process.'39 

The American Bar Associat~on Standards f o r  Criminal Justice 
iABA Stondardsi140 include standards for the Drowcutmn function 
that may be useful in evaluating the reasonableness of  the charnng 
d e c ~ a m n . ' ~ ~  The basic ethical mle concerning the chargmg decision 

The Bra> decision ma% actusllg be the most uaeiul a i  the three b e r a ~ i e  II 
glver Lhe mklmg. of a tert  that can he used h i  eoinsel  t a  relohe w h e t h e r  oflensel 
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is that  the government "should not bring or seek charges greater in 
number or degree than can reasonably be supported with evidence 
at  t n a l  or than are necessary to fairly reflect the gravity of the 
offense."'42 The ABA Standards identify a number of factors that 
properly may be considered by prosecutors in selecting which offens. 
es to charge. The factors also may be useful in examining the rea- 
sonableness of the ultimate selection of offenses to charge. These 
factors include the extent of harm caused by the offense, the rela. 
tionship between the authanred punishments and the particular 
offense or offender, and the availability and likelihood of prosecution 
by another prmdxtmn.143 

Another potential source of eraluative factors 1s the United 
States Attorneys' Manual (USAM, published by the Department of 

The USAM contains the  Principles  of Federal  
Prosecution, a Statement of policies and procedures "demgned to 
a m s t  in structuring the decmion.making process of attorneys for the 
go~ernrnent."'~5 The Principles of Federal Prosecution provide, in 
relevant part, that "[ilt 1s important to the fan and efficient admm. 
istration ofjustice in the federal system that the government bring 
as few charges as are necessaq'to ensure that  justice 1s As 
such, multiple offenses may be charged only when necessaly to ade- 
quately reflect the na ture  and extent of the cr iminal  conduct 
involved and promde the basis far an appropriate sentence under all 
the circumstances of the case or when an additional charge or 
chargee would significantly strengthen the case against an indmd- 
ual.14' The mesence or absence of these factors in a militarv chare- 

Thii treatment IS not Mended t o  he an exhaustive list of either the paiential 
~ o u i e e i  of e v d u a f > \ ~  factors or the fsefars themrelver. bur if la an initial efTart t o  Iden- 
tify means by nhxh  the reasanableneis of the charglng decision can be iyiremaiically 
evaiusted Other faEfars that ma) be ieiei~anf include the absence af sufilcient admis- 
sible eiidence to  warrant pmsecunan on a certain charge SPL United Bratea v iafeld 
30 M J 917 929 'A C M R 19908 #the presence of evidence that  the p e r q m e n t  'piled 
on' t o  "unduly I w e ~ a p e  an aeeuied t o  forego his OT her right to trial Sea h B A  
ST*~D*ROS. ~ u p m  note 22. at 77 lriestment of prior punishment of the accused under 
A r t i c l e  15. CCMJ) Sea Tnm COCYEEL ASSISTAWE P m m a  T C U  h m ~ o  uo 110. BI 

22 (Febmawhlarch 1996' The avfhar'i point id "mply that the courta and counsel 
should Identi& and utilize these factors ~n a mare syriemafx f a i h m  
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VI1 A Prophylactic Solution to the Unreasonable hlultiplication of 
Charges 

The mosr effective restraint on the multiplication of charges 
may lie outmde rhe military appellate courts or  trial j u d u a r y .  
Assuming that the best remedies for the unreasonable multiplication 
of charges are preventive and procedural,14g the military justice 
m p e w m r  may be the best person to review the chargmg decmans of 
m ~ncreanngl> inexperienced body of trial counsel and thereby sxoid 
unnecessary litigation at trial lb0 Con\-ersely, the military justice 
supervisor 1s likely to be rhe best person to determine whether an 
Intentional multiplication of charges is warranted in B gven case and 
to ass i s  the rnal coun~el in preparing to defend the chargmg dew 
m n  before the military judge 161 In any event, the potential effect of 
meamngiul supememn and training by the militan. justice superv- 
SOT for the inexperienced tnal counsel can hardly be exaggerated 

One nay in which the mihtaryjustice iupernsor can facilitate 
the chargmg process, m addition to rhe supervision described above, 
IC through the publication of "guidelines by which chargmg decisions 
mar be implemented "1% Such guidelines could aSa8t inexperienced 
t n a l  counsel i n  selecting charges, in ensuring equal treatment of 
simh.rly situated defendants, and in avoiding the consideration of 
an improper basis for selecting charges such as race, gender, or eth- 
nicity153 Examples of potential topics for such guidelines include the 
smultaneaus charging of conspiracy and the ultimate offense con- 
templated by the conspirac?. the use of federal or state offenses in 
conjunction with enumerated militan. offenses, and the use of inten- 
tionally duplicitous specifications The guidehnei do not need to 
adapt B remidive c h a r p g  posture Far example. the USAM pro- 
vider for chargng the most serious offense encompassed by the con- 
duct of the defendant and which 1s readily provable Multiple 
offenses may be charged BE long ae they "will sigmficantly enhance 
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the strength of the government's case against the defendant."ls5 
However, the adoption of permissive guidelines would do little to 
reduce the likelihood of the unreasonable multiplication of charges, 
and may even be counter-productive to the intended outcame.16' 
Regardless of the approach taken in a aven jurisdiction, the publi. 
cation of charging guidelines will add Some certainty to the plight of 
the inexperienced trial counsel and serve ab a useful vehicle far 
training new prosecutors. 

VIII. AModest Proposal for the President and the Military 
Appellate Courts 

The focus af this article, as well as most treatments of multi- 
plicity found in either case law or cammentaly, has until now been 
on the d ia lape  between military justice practitioners and the courts 
concerning how best to untie the knot of multiplicity and double 
jeopardy. This approach may be too narrow because it fails to 
addrem the role of the party whose unique powers under the UCMJ 
could have a significant influence upon the way in which this 
juriepmdential knot is u n d o n e t h i s  previously neglected party is 
the President of the United States. 

The President 1s the Commander.in-Chief of the Armed 
Farceds6 and has been empowered by Congress to prescribe the 
pumshment that a court-martial may direct for an ~ f f e n e e . ' ~ ~  The 
President has traditionally promulgated rules concerning punieh- 
ment consistent with federal practice under the multiple punish. 
ment doctrine, which generally prohibits multiple punishments far 
the Same offense unless "each offense requires proof of an element 

156 Id 5 9-27 320 
15: There are those who canfend that any guldelmeb purportmg to hmlf pmecu- 

f o n d  direretian m e  af debatable utility and fern pnrdlcfmns have I" fact adopted 
such guidelines Sea STAYLEI 2 FISHER. IN SE*RCH or THE VIRTUOUE PROSECUTOR A 
CO\LEPILU. FRAWLKORK. 15 Ah! J C n l u  L l S i ,  206 n 36 119881 Such cr i t i c8  uavslly 
argue that  the problem of overeharglng. to the extent that the) aeknmledge the pmb. 
lem ensta st sll. 1s hest cured through B program a i  careful recruitment oiproiecu- 
Lor&. comprehensive and mgamgtrsmmgan the sppec~al canflicis thar they are likely 
to encounter in the ereculan of their afiee,  and reinforcement of the hlgh elhieal POE. 
ture of the pmaeiutor through deemphaae an c o n v ~ u o n e  ae a measure of ~ u e e e i s ,  
reealution of policy matrera by the agency rather than by mdwldual pmiecutars, and 
fostering dialogve about ongomg case6 Id. at 263.50 Adequate treatment of rhir con. 
niet in apprmeh 1%. unfonvnalely, beyond the 'cope a i  this anide 

166 U S  Cohir an 11. 5 2 
UCMJ an 65 This porer  18 partievlarly bignidesnf m light n f  the fact that 

the punitive articles typically provrde no l imitarmnd upon the puniehment that  a 
raunmartlal may direct Seagm~ralb UCMJ m e  78 80-132 
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not required to prove the other"'60 Further. the President has 
included in the Manual  f a r  Courts-Martial a description of lesser. 
included offenses to each offense under  rhe UChlJ  thar  are 
commonly considered by the courts to be based upon the relevant 
ease law'61 

One could conclude, however that the President has the power 
under Article 56.  UCMJ. t o  do more than just publish descnptzons of 
the case law pertaining to pumrhmenta, the statute expressl>- pra- 

arising from the same act  or transaction that could not be the sub- 
ject of multiple punishments, and such a rule would be binding upon 
the courts and miiitarypstice practitioners alike 

In response to such a n  assertion of executive iupremac\ in 
matters relating t o  sentencing at courts-m.wtmI. some readers ma) 
note that "the conmtutional power to define Federal civilian crimes 
and them punishments reaides [only] *Ith the Congress of rhe 

[and a] mmilar constitunonal power IO define 
offenses and prescribe their punishments also lies 

65 Moreover the President ha: no pauer to change 
or modify substantive crimmal statutes "Canetiuctian of a sub. 
stantive criminal etatute $0 as to determine its proper ambit >E 

umquei> within the province of courts Any apparent i ieu of 
the President's lautharitv- to the c o n t i a n  in rhe .Ilmrcal fop Caurts- 

Cr 919819948 

M J  917 927 4 C Y R  19908 
bb € 8 ,  Elm b Jacob 26 \I J 90 93 C hl h 1986 Oni.ed Braces \ ii'eld 30 
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Mortial is no barner."16' Accordingly, the argument would conclude 
that the President m u d  promulgate rules concerning punishment 
consistent with the decisions of the military appellate courts 

These incontrovertible assertions of law do not change the clear 
language of Article 56, UCMJ, granting the President the power to 
prescribe punishment limits a t  courte.martia1. In other words, 
Congress does possess a constitutional power to define federal mili- 
tary offenses and prescribe them punishments, and military appel- 
late courts do have the unique responsibility of interpreting substan- 
tive cnmmal provisions of the UCMJ However, it is at this point, in 
the wards of the CAAF in Weymouth, that  "military and federal prac- 
tice begin to dive?ge."168 The President also has broad powere- 
expressly granted by Congress and independent of the decisional 
authority of the military courts-to limit the 6entences imposed s t  
courts-me.rtml.169 

The President's authority to limit punishment imposed a t  
courts.martial was recently considered by the C A M  in L'nited States 
o .Morrison.17o In a unanimous opiman, the CAAF first presumed 
that the offenses of missing movement through design and willful 
disobedience of the order of B superior commissioned officer were not 
the same offense, even though they were based upon the bame ect or 
transaction, '%because they have different elements and neither is 
included in the other.""' The CAAF then considered whether the 
President had prohibited separate punishments for the two offenses 
and concluded that he had The President had promulgated 
Rule for Courts-Martial lOO3(cl(ll(Cl as B valid exercise of his power 

Ai United States > Anralane, 4 1  M.J 142, 1 4 i  n 2  t C M A  19541, see Enired 
Stsfee L Gonnslrz,  42 M J 465, 474 115551 lnming that ' ~ t  1% beyand can1 that 
Manual explsnatrani oieadal oflenses are not binding upon this Coun') .  

lib United States v \\'e-auth. 43 1 J 325,333 ,1955) 
lb9 The United States Supreme Caun recently noted that "'The militalv C O ~ E ~ L -  

IUteE B specialized eommunify governed h i  a separate discipline from that of the e n &  
>an OrlofTv Mlloughb?, 345 U S  33, 94 119531, and the  President can be entrusted 

C a u n  belieiei that It l e  eonsfitulmndly permissible for the President TO promulgate 
_led under the authority ofmtlcle 66, UCMJ, that limit and regulate the ~ m p o s a m  
o f  the  death penalty a t  courts-martial, one could reasanably eanclude that the 
President could certainly el80 act 10 limit m ~ l f l p l e  punmhrnenii for aifensea armng 

411115 48211955r 
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to lima sentences under .Article 56, UCMJ. the court reasoned. that 
he had authorized Separate punishments under the initant facts If 
each offense of which the accused had been found guilt? required 
"proof of an element not required t o  prove the other":'3 The C M  
ultimatelp held that the offenses were separately 

The question tha t  remains unanswered ~n the wake of the 
court8 methodology in Mornson 13 whether the C M F  would have 
recognized the President's ability to limit punishments under these 
circumstances independently of the multiple punishment doctrine 
That the court undertook the analysis a t  all paints to the concIusion 
that the C M F  would have recognized such a limitation had it found 
one in a rule promulgated under.kt& 66. UCMJ To conclude oth- 
erwise aould render the C M F s  analvsis In Moirlson superfluous. 
As such exen the mast ardent critic of presidential authority t o  
limit punishments must acknowledge that the C M F  recognizes the 
potential for a valid exercise of that authority lis 

IX Sa \\'hat Does Alexander the Great Have to Do with AI1 of This7 

By n o w  rhe  pers i s ten t  reader  may b e  wondering what  
Alexander the Great has to do with all of this' The answer lief in 
how Alexander dealt with the troublesome Gordian Knot Curriua 
Rufus tells us "For some time Alexander wrestled unaucce88fullr 
with the hidden knots Then he said 'It makes no difference how 
t h q ' r e  unned.' and cut through all the thongs uith his sword ''lx 
Similarl?; rhe milltar?. justice system has for some time wrestled';' 
with the contemporary problem of multiplicity. It may be time for 
someone to take a figurative sword t o  our Gordian knot, and the 
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authority best equipped to do that may be the President rather than 
the military appellate courts ne 

The sword that the President might use would likely take a form 
similar to the Table of Commonly Included Offenses found m editions 
of the Manual for Courts.,Martiol prior to 1984.1i9 A revised 'Table of 
Equivalent Offenses" would identify combinanom of offenses that 
could not be the subject of separate punishment at court-martial if 
they a r m  fmm the same act or transaction. Offense cambinatmns 
would include offenses that are multiphcious with one another by ref- 
erence to them statutory elements, either because they are identical 
or one is necessarily included in the other,16o and any other offense 
that the President decides under Article 56, UCMJ. should not be the 
proper subject of separate The Table would be a lvle 
promulgated under Article 56, UCMJ, and as such would be binding 
upon militaryjuatice practitioners and the C O U T ~ S . ~ ~ ~  

The primary advantage of such a revmed table would be cer- 
tainty for the courts and practltloners allke, counsel would know at 
the beginning of the court-martial process that the President has 
declined to separately punish certain combinations of 0 f f e n ~ e s . l ~ ~  

. .  
Judge Crarford an her opinion concurring I" the  result nn !%mouth. 

a b s e m d  that the lesser-mcluded offenses Identified ~n wtuall? ever)- farspaph I" 
part N of the Manual ''8en,e I1 8s B bright line rule far determinine lesser-included 
offences \\'hie this bright-line _le ~ 1 1 1  not work I" even ease, ~f wdl appli ~n the 
great malorit? of e m s ,  eliminating uncertalnty, and wold needleis appellate reweu " 
Wemouth, 43 Y J st 342 But if Young. supm note 62, at 176 (uarnmp that foilanng 
part n'd the iManual m defermmmng lesser-mcluded offmaea '%ill g l i e  pra~tifimers a 
false sense of ~ e c u n r y  and nik i e ~ e i % l  on appeal') The pmpsed Table vould h w e  
the additional bwtue afidentifwnp combinations of oilensel I" sddntian t o  greater and 
lesser-meluded affenbes. that could not be separately punmhsble lf they ense from the 
same act or transaction thereby funher redueme the need far lmsafm of anv lwue 
except uhefher the offenses &e iram the isme io or f m n s a e t m  
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This certainty uould in turn discourage the unreasonable multipli- 
cation of charges because counsel would know a t  the point of the 
charging decision that. regardless of exigenc~es of proof or  o ' . 

concise drafting, the government could not obtain multiple pu 
ments for certsin cambinationa of offenses The Table also ma? 
gate the potentially harsh effects of the system of consecutive ien- 

The primary criticism of such an approach would likely be that 
It Invades the prownce of the courts in matters of construction and 
interpretation of cnmmal statutes The courts would, howve\er 
retain a sigmficant but more easily managed role under this propas- 
a1 than currently practiced. Military judges uould stili scrurinize 
charge sheets for nolatmns of the President's guidance and rhe 
unreasonable multiplication of charges. superwse the litigation of 
ibhether the offenses in question arose from the same act OY transat. 
tmn and they would still resolve multiplicity issues ansing under 
circumstances not described ~n the Table. The military appellate 
courts would continue to review the deemon of the trial judiciary in 
these matters and uould ensure compliance by the executive branch 
iiith the requirements of Article 36, UCblJ lS6 Because rhe Table 
could potentially reduce the incentive far prosecutors to engage in 
unnecessar) multiplicity or otherame unreasonably multiply the 
charges arising from the same act or transaction the role of trial 
and appellate courts in multiplicity determinations would be grearly 
reduced. thereby freeing them to deal with other issues 

tenc1ng currently In place at courts-martial 184 

begm the reqreited dialague on this important ~ m u e  
UC'IIJ ar! 36 

1.' 
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X .  Conclusion 

The law of multiplicity 16 a challengmg area of military prac- 
tice that has been greatly simplified in a series of decisions by the 
CAAF.lB' In L'nLted States L. Teter~,'~~ the court held that in the 
absence of a clear indication of contrary le@slative intent, counsel 
may presume that Congress intended multiple offenses ansmg from 
the same act or transaction to be separately punished if the ele- 
ments of each offense require proof of a unique fact 13s In Lhited 
States L.. Foster,lgO the CAAF held that an offense arising under the 
General Article may be the same offense as one arising under an 
enumerated article; all enumerated offenses have an nnplielt ele- 
ment of either prejudice to goad order and discipline or discredit to 
the armed forces and as such may etand in an appropriate C B S ~  as 
either a greater or B lesser offense to another offense arising under 
the General Article Finaliy, the C A A F  held in United States 0. 
Weymouth152 that  the elements to be considered in multiplic>ty 
determinations include not only the statutory elements but those 
required to be alleged in the spe~i f ica t ion . '~~  

The military appellate courts must now clarify the meaning 
and effect of the CAAF's deciaon in Wemouth The courts should, at 
the earliest appropriate opportunity, reaffirm the continued vitality 
of the statutory elements test  for resolving multiplicity ISSUBS 

announced in Teters and limit the applicability of the pleadings-ele- 
ments test to those military offenses that are not exclusively the 
product of Statutes It also IS important that the military appel- 
late courts provide a more systematic means of determining whether 
a given multiplication of charges ariEing fmm the same act or trans- 
action 18 unreasonable. Among the potential sources for a method- 
ological framework are the ethical standards applicable to the prose- 
cution function and the Principles of Federal Prosecution publiehed 
by the Department of Justice.'86 Military justice supervisors can 
further reduce the likelihood of improper multiplicity and unreason. 
able multiplication of charges by publishing proseeutorial guidelmes 
far their  increasingly inexperienced trial  counsel Finally, the 

l s 7  

lB1 

119941 
IBg Id sf 377. 

United States v Foster, 40 M J 140 (C M A  1994) 
181 I d  at 143 
142 43 M J 329 (15951 
198 Id at340. 
Is* Seeiupim notes 67.110 and ~ceompanpngter t  
196 Sa< m p m  note% 121-48 and aceampanying text 

See infra m f e ~  188-53 and acmmpanylng text 
United SLetee Y Tererr. 37 hl J 370 IC M A  19931, ~ r i f  dinzed,  114 S Cf. 819 
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President can take definitive action to Femme the incentive for 
unreasonable multrplication of charges and reduce the need for 
multiplicity litigation by Identifymg those combinatlone of offenses 
arising from the dame act or transaction that cannot be punished 

Some may object to the fact that the military justice system 
must continue to wrestle with the I E S U ~ S  of multiplicity described ~n 
this article at  all, but such objections m u d  be overruled. Multiplicity 
IS, et  its core, an i e~ue  of constitutional magmitude. It will be B mat. 
ter af concern to the mdi tay  justice system so long as the constitu. 
tional guarantees of due process and protection from multiple pun- 
ishments for the same offense apply to those who serve their country 
in Its armed farces In m y  event, multiplicity should remain a mat. 
ter of coneern t o  courts and couneel alike because, in the words of 
Chief Judge Cox, ''A fair result remains not only the objective, but 
indeed the justification of the military justice system.'11gi 

separately.196 

186 

1% 
See supra nmei 168-86 and ~ c c o r n p a n y n g  text 
United States 3, Faster, 40 \I J 140, 144 n 4 C Y A 19941 
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W o r e  soldiers uho happen to be I O I I L ~ T S .  

-Majar General Michael J. Nardotti 
The Judge Advocate General. U S  Army 

I. Introduction 

This article describes the context of conternporar) military 
operations and suggests an operational focus for the Army Judge 
Advocate General's Corps I t  endorses a broad definition of the 
maturing concept of operational law and examines selected legal 
ISSUBS in recent operations Finally, It posits B ~ i s i o n  for the Army 
Judge Advocate General's Corps of the future--a Corps based on 
aperat1onal law 

11. The Operatmnal Context 

The United States military routinely conducts extraordinary 
mmsmns Khile  existing fundamentally to fight and w i n  the 
nations  are,^ the United States military's recent utility has been 
in diverse polincal-military  operation^,^ which blur the distinction 
between combat and noncombat and between war and peace From 
Somalia t o  Macedonia. Northern Iraq to Haiti,  and Bosnia to 
Liberia. these operations present ISSUBS of enormous political, mill- 
tary and legal complexity For better or for worse, the United States 
militmy is inexorably involved in what the United States military 
cammumty jointly calls "military operations other than war," or 
NOOTW. a term first coined by the Army tha t  made its official 
Department of Defense appearance in 1993 in Joint Chrefs of Staf f  
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Publication 3-0, Doctrine for Joint Operations.6 Wule doctrine and 
doctrinal terms for joint operations are m flux. changing in response 
to threats, technology, and objectives, throughout this article I use 
the current officml Department of Defense term MOOT\+' to collec- 
tively describe the many and complex United States joint milltar). 
efforts short of 

Military operations other than war present numerous and 
diverse legal ISEUBS. Just as types of missione vary widely within 
hlOOlV', so do the legal issues which pertain to them There 1s no 
"law of MOOW.": There are, however, numerow laws and policies 
that impact-and frequently def ineh100TW 

As t h e k m y  faces new and sophisticated challenges, its leader- 
ship requires advisors who focus an concomitant political, mditary, 
and legal issues. To face these challenges, the Army mente a cadre of 
advisors who are competent in military and legal skills, participants 
in operations, and mindful of the depth-and limitation-f them 
r 0 1 e e . ~  The focus of the advisors is  to lawfully facilitate rnm~ion  
accomplishment, thereby enhancing the versatility of already capable 
units to meet diverse mission requirements. That cadre is the Army 
Judge Advocate General's Carps. Thew focus is operational law. 

. .. . , " * L \ _  . . . .- . ._ .. 
r .  -. 
. Y  

e Lavyerb advise and commanders command bewrthe lee i ,  ae Sir Franeir 
Bacon ~ r o f e .  The greatest t ruer  betreen man and man 18 the trust of p v q  c o u n d  
1yuot.d I" GREGO HERKEN. COU\IEIE OF WAS 11965 ,# ,  
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111 Operatlallal Law 

I n  hia seminal art icle on operational l a y  Colonel  David 
Graham identified the discipline as "that body of law., both domestic 
and international, impacting upon legal issues associated with the 
planning far and deployment of US Forces overseas in both peace- 
time and combat emironments."' Colonel Graham noted that opera- 
tional h w  'transcends normally defined legal disciplines" and con- 
stitutes a 'comprehensne. ? e t  structured approach touard resolvmg 
legal ISSUBS evolring from the overzeas deployment of US milit 
forces ' l o  Colonel Grahamk defmitian. with slight modification. 
repeated in the field manual on legal operations. "Operational ] a i  
the application of domestic, international, and foieign law to the 
planning far. training for, deployment of. and employment of United 
States military farces '11 

The Operat ional  Lou. Handbook,  published by The Judge 
Advocate General's School. offers B more contemporary and compre- 
hensive u,orking defimtion of the discipline. "Operational law E that 
body of foreign. domestic, and international law which impacts 
spemfically upon the actnities of US Forces in war and aperations 
other than The School's definition of operational law IS 
remarkabl? broad-and deliberatel? ea The role of the judge advo- 
cate in militaq operations since Operation Urgent F u p  in 1983 ithe 
crucible far the definition and practice of operational law)  establish- 
es rhe merdiiciplmar) and interprofessional depth and breadth of 
operational law From running the 'weapons for cash" turn-in pro- 
gram in Grenada to mestigating war crimes m Kuwait. from trying 
courts-martial in Saudi Arabia to advising detainee interrogators in 
Haiti. from participating in targeting cells in Somalia to sitting on 
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joint military cammiesmns ~n Bosma,l4 judge advocates constantly 
expand the scope of the practice of operational law 

If the essence of the Army is its operations in the field, then 
operational l a w  is the  essence of the mili tary iegal practice 
Operational law exists to provide legal support and selvicee to corn- 
manders and soldiers in the field. It is not a ~pecialty, '~ nor is it a 
discrete area of mbstantive law. It IS a discipline, B collection of all 
of the traditional areas of the military legal practice focused on mill- 
tary operations. Practicing operational law involves military justice, 
administrative lax,, claims, contract law, fiscal l aa ,  legal assistance, 
international law, and the law of armed conflict Operational law 
also includes proficiency in militaly skills. It is the r a m n  d'etie of 
the uniformed judge adwcate. Every judge advocate must be an 
operational lawyer l6  

This broad view of operational law is mdu&mary, not exelu- 
&nary, and evolutmnary, not revolutionary I t  requires more of a 
thematic than a structural revmun of the Corps. Our central focus 
must be to facilitate operations Staff judge advocates, regional 
defense counsel, and other leaders must stress the legal and mill- 
tary roles of their judge advocates" and tram their subordinates as 
soldier-lawers in a p n t ,  combined. and interagency environment 

Mqar Peter Zolper & Captain Mike Imam The ioinf .Milifan Commirrkon-A 
Pafrnfial Dacisiir Point, CEXILR FOR Ann' L L E E O I S  LEUiiiD #CALLI UEXSLLTIFR. 
Jan -Feb 1996. at  8 J o m i  mdita" c ~ m m i ~ e i u n r  are specified under k f i c l e  VI11 a i  
Annex 1A h h h t a ~  Aspects of the Peace Settlement, of the Agreement on General 
Framework Agreement for Peace ~n Bosnia and Herregorins 'Implementing the 
Daytan Peace Aecarde), 15 December 1995. Repvblic of Bosnia and Her2egwlna. 
Republic of Croatia.  Federal Republic aiYugoslavia [hereinafter the Dayfan 
Agreement1 printed an THE JUDGE %voci i i  G r u i n ~ r s  SCHOOL, M ~ T E R M L E  ON 
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Operations training should include legal noncommissioned officers 
and stress p i n t  headquarters tactics. techniques. and procedures - 5  

Operational lawyers must be decathletes, not boxers ?@ They 
must be consummate generalists. well schooled in all aspects of this 
discipline. Substantive specializatmn. although necessary m some 
areas Ifor example. acquisition law), should continue to be the excep. 
tion rather than the rule in the Corps.Z1 

Vereatility of the Corps' personnel enhances the versatility 
afforded by the Corps to the Army, As operations are increasingly 
executed by joint and interagency task forces and, in combined envi- 
ronments, judge advocates are likely to deploy BE pert of a composite 
legal wppmt section. Because of the composite, complex nature of 
modern operations, judge advocates supporting combat support or 
combat serwce support umts may be as  likely to deploy as those 
assigned to combat unite. Such was the case in Haiti. Somalia, end 
Rwanda. Soldier.lauyrs must be physically fit and mentally pre. 
pared to deploy whether they are aeslgned to the Pentagon or to a 
division. 

.Army doctrine mandates the assignment of judge advocates to 
combat units and provides some constants concerning their location 
and m m m n  First, judge advocates mll  deploy as far fornard as 
possible The mienon of the Judge Advocate General's Corps 16 "to 
support the commander on the battlefield by promding professional 
legal services BE far forward as possible at all echelons of command 
throughout the operatianal continuum."22 Within the discipline of 
~perational lan,  judge advocates advise commanders on the law of 
armed conflict. and an other international and domestic law and 

. .  . . . .  

. . . . . _ ,  

. - . . . . . . . . . . . . . . . 

. . a .  . . .. 
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policy which impact upon the actiwties of Umted States forces ~n 
war and MOOTw23 

Second, judge advocates will deploy \r.ith the lead elements of 
combat units. The field manuals governing the operatione of the 
infantry division m the field provide a description of the SJAsectian 
in the rear, mam, and assault command posts of the division 24 The 
SJA of the 82d Airborne Division airlanded in Grenada with the 
division's assault command post in Operation Urgent Fury in 1983. 
The SJA parachuted into Panama with the division's assault com- 
mand post in Operation Just Cause in 1989. Judge advocates are a 
key component of the advance party and main body in MOOTWZ6 A 
judge advocate deployed with the first  rotation of soldiers in 
Operation Able Sentry in Macedonia in 1993. Presently. many judge 
advocates serve with the NATO Implementation Force (IFORI in 
Bosnia. 

Third, judge advacates will deploy with maneuver brigades and 
larger units.26 Judge  advocates participated In combat with 
brigades, regiments, and divisions in Operation Desert Storm and in 
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Panama and Grenada.27 Judge advocates bere a n  the ground and 
offshore in Somalia and Haiti In  what mal- have been a first, at 
least for an Army judge advocate, an attorney was aloft in the air- 
borne command post far the Ham operation. 

The role of the deployed judge advocate hac changed. No longer 
solely an advisor on discrete aread of law. the SJA increasingly 
serves in B broader capacity analagous to that of corporate general 
counsel Subordinate judge advocates serve as operational law ad\,,- 
sors to their commanders All judge ad\ocates provide legal and poli. 
cy advice and serve as multifunctional personal and special staff 

In H a m  for elample. on the first morning of the opera. 
tian, the S J A  advising the United States forcer commander partick 
pated in the first meeting between the United States commander 
and General Cedras 29 

Within the eommand, judge advocates frequently serve as the 
"honest broker'' or "sounding b o a r d  in matters other than those 
involving law and regulations. Particularly in deployed headquar. 
ters, judge advocates cannot wait far others to Identify and staff 
legal issues. they must anticipate, identify, and resolve issues which 
arise in the course af operations outside the normal staffing process 
Judge advocates should be as comfortable in the tactical operations 
center as they are in a courtroom and as versed in operational legal 
o sues as they are in case law. A deployed, effective judge advocate 
both unburdens and empowers the commander, relievmg the eom- 
mander  from unnecessary tasks  and providing advice which 
enhances the capability of the unit 3o Today's judge advocate 15 not 

27 The presence af judge  adrocatei near rhe e i t ~ s l  fighting praioked comment 
d s u n e  back Lo the Firsr World 4 s r  

It would be \,ell t o  dirshvse the public mind a i  any iuperitifion to the 
efiect that the app!>mnt8 under the legal branch af the  army m e  looking 
for B 'snap' or lor B silk stacking position lar in the mar a1 rhe ~ e f u s l  
fiehrme The ofieeri ~ c t i n g  on the staff of The Jdd.oe Adioiete  General 
wll be member: a i  the actual fighting force and. ID rho p ~ r s u i t  a i  duty 
~ d l  be brouzht m a  the danger zone j u t  8s often ae other  specialized 
commmsmed men m e d d  omeera, far mitance 

11 LLU J Ih r ' lL  631 1917 
21 DEP'I OF Amn. Fi.0 \I*\Iv 101-5 S u n  ORCAXIUIION i \ o  O P L ~ T I O \ E  2-3 

10 2.9 3-31 3-32 826 hla? 1964: Judge advocate6 often perform mnlegal duues d u n  
m g  operafmnz Arm, Reggulaban 27-1 caurmns only that they should ' 85  much BI PDS- 
r h l e  perform onl? pmfe6sional legal duties'' and should not ''perform en). nonlegal 
dutiea that iravld lrferiere wi th  their pnman assigned legal duties ' DEPI or 
.hW REG 2:-1.JL3CE-iD\oCAn L r i u  S m l l C F  pars 3-2e I3Feb 19% 

25 The Combined J o i n t  Tsrk Force le0 XVIII Airborne Corps Staff J u d g e  
Advocate U B S  Colonel, no% Brigadier General. John D ilrenburg The commander 
was Lieutenant General. now General Henn H Shelton 

30 The acts of the judge sd\acate must d u a i s  remain r i fh in  the hounds of the 
law and canform to  standards of proieisional ethic8 and respansibdif) There 1s no 
eomhar ni operational D X C ~ U P ~ D ~  te  professions1 responribilay unleee expresaly autho- 
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'Sust the lauyer" but a key leader within the unit. In this regard: 

The qualities of a leader are not limited to commandere. 
The requirements far leadership are just a8 essential in 
the staff officer, and m m n e  respects more exactmg, since 
he does not have that ultimate authority which can be 
used when necessary and must rely even more than his 
commander on hi6 own strength of character, his tact, and 
persuasion in carrying aut his duties.31 

N. Selected Legal Issues 

Recent experience suggests that  legal issues concermng the 
missmn and status of the force, rules of engagement (ROE), priaon- 
ers and detainees, indigenous civilians, and military disciplme are 
particularly critical in MOOTW outride the continental United 
S ta tes  involving United States forces equipped for 
Identification and orderly resolution af these and other legal issues 
can help enhance effectiveness, focus effori, and accomplish the m m  
eion. Judge advocates amst commanders by providing legally and 
militarily sound analysis: "[Tlhe SJA must be on the commander's 
squad from the v e v  beginning of any 0peration."~3 

Solving the legal issues in operations requires analytical versa- 
tility and flexible thinking. Seldom are the issues rote or the solu. 
tions readily apparent. The "practice of law by analogy" > E  common. 
place in operations outside the traditional ambits--and resultant 
legal s t r u c t u r e o f  ''war,'' "international armed conflict," "internal 
armed conflict," or "occupation '' Nontraditional aperatmnal and 

r m d .  the judge advocate'& client remaim the Army or, in the ease of B jo int  or other 
executiLe agency assignment. the organization of assignment not the commander or 
the unit  See DEP'T or ARMY, REG 27-26,  RLLPS OF PRO~CESIO\ .%L C O N O L C ~  iopi 
L*U?ZRS I 1  May 19921 tRules 1 1 3  and 1 7 ,  and commenla thereto!. O P E R ~ O Y U .  L*l 
UUDBOOK, supra note 12, app G "Prafeasianal Responsrblhry ' 

General Matthew B Ridway, laadamhip, reprinted m M I I I T ~  L I ~ D L R I H I P  
IN PURSUn or EXCELLEWE 43, 51 lRobert L Taylor &William E Roienbsch, edh , 2d 
ed 19921 

Contemporary operations present numerous legs1 iisus% uhieh could be 
p u p e d  I" many w8ys One means o i  grouping legal l i m e s  IP "FAST .I" found ~n the 
Operatiand Lali Handbook, see O P L u T m u L  La% H ~ D B O ~ K .  supra note 12, ch 6 
Denmed as a shorthand method of aperation plan and order rebiew addressing m q m  
operations legal 1ssuei. the acrm)m stands far ''Force'' (ROEI. 'Xurhanty' tto periarm 
m i m o n ~  and tasksl. "Stslua" (of the farce snd other persans encountered by the 
force). "Thmsa'' tbuvms. breahne. and blowme " 0 1 .  and "Jubtiee " - . _  " I .  

88 Intemew wlth General Maxwell R T h u m s n  at Sallonal Defense Lnlverlity 
Joint Operations Symposrum, \Varhmgtan, D C 112 July 19911 
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legal parameters create mues ansing from the m a t  basic of mill. 
tan- concepts. the m ~ s s ~ o n  34 

A The .Ilzssion 

To paraphrase the Manne Corps Small Wars Manual. military 
operations other than war 'are conceived in uncertaint?-, are conduct. 
ed often with precarious reaponnbility and doubtful authanry. under 
indeterminate orders lacking specific instructions "35 Commanders 
often require assistance in defining the permissible scope of their 
m~s imn  Coordinated and spproied restated mistion statement5 pro- 
xide the most direct guidance to commanders Similarly, approved 
and nested intent iratemenrs help ensure that all lev& of command 
"j tay a i rhin their lane" legally, fiscally, and tactically. 

N h n  concerned about whether contemplated tasks or actions 
mmsmn. commanders and judge 

ew their m~smon %atemem 36 If 
the action 1s not expreszly authorized by the statement. the? must 
consider whether it IS inherently authorized. Reasonable action t o  
pwtect the force 1% BIPQE authorized. In Somalia. L'nited States 
farces permissibly improved roads under the inherent authority t o  
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Operation Light Switch, wherein operational and maintenance 
fund8 were used to make minor, short.term repairs to the Port-au- 
Prince municipal power plam3' The restoration of electricitv in a 
city clear15 enhances security and promotes order Similarly, the 
authority to detain chil iam for security and order is fairly implied 
from m i ~ s m n  statements whsh  contain commands such as ''restore 
order" or "create a secure environment." 

Missions can change. Although judge advocates should assist 
their commanders ~n avoiding "mission creep,''38 whether a m i s m n  
"crept" or changed may be a matter of intent, result, and perspec- 
tive Changes in m ~ s s ~ o n  can be deliberate, as in phases, or contin. 
gent, as in branches and sequels Missions and orders are dynamic; 
they will likely be modified by fragmentary order8 (FRAGOs) Judge 
advocates can make B valuable contribution in their commands by 
assisting in the planning for sequels involving postcombat stability 
and support and e i v h d i t a l y  o p e r a t ~ o n s . ~ ~  

Beyond the content of the mission statement, ascertaining the 
proper scope of a mismon 1s at times complicated by the inherent 
vagaries of the term "nioonv" what canstltutes B "MOonv m m  
sion?" What IJ a "MOOTW envnonment*" What i t  a "MOOTW 
trained and ready force?'' Judge advocates may be tempted to look 
for "the law of hIOOnV."40 They must ignore that temptation. While 
there may be some constants. tenete. or pnnc~ples associated with 
MOOIT\', they are, like the principles of war or tenets of Army oper- 
ations, only generalities. Conversely, the "laundry list" of MOOT%' 

c h a n n d s  iut w l f h  the Ambassador o'r t n l t e d  S t a t e s  Agene) for 1nre;nstional 
Development lUSAlD director or in the r i u ~ l - m ~ l ~ t a r )  operatione element Judge 
adi,acatei also should consider whether the contemnlared ervendifure 1% lone term or . .  
d the reeult 15 permanent I1 in doubt abaut the caniemplsted prqect the judge adva- 
cate should raise the ~ b i u e ,  fornard an ~ n q u n y  and document the reapanre 

"Yirsion ~ r e e p '  15 B phenomenon where partieb. ~n furtherance oftheir p o l i t ~ a l  
agendas. attempt to expand the limita ora commander's miiemn wfhaut apprarsl of 
the National Command Auihant) (Nc.41 Sir DIP'? OI.M\IY, F~LX M A \ L ~  100-23-1. 
hlLLT~EEBvICE PIOCIDURI3 iOR HL\LIYII*L~~AESIETWCP OPERiTloYS 3-1, 3-2 '31 Oel 
19948 [hereinafter FM 100-23-1. HL'lliiilTrnLU AEEIEIAYcE1 

Sir w p r a  n o m  6. 7 ,  and related text 
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can present B trap for the unwary, mggesting that m m i m n ~  can be 
readd, categorized: while this is possible, I t  IS unusual 41 Mare like- 
ly, operations will be a combination of I I O O T W  occurring a t h e r  
concurrently or consecutiielp Operations mag even be a combine.. 
tion of MOOTM' and war When faced with a particular miswon. 
however characterized, judge advocates should instead ask, "Is the 

dommated by combat OY noncombat operations?" 
the question could be phrased, "Is the operation 
a1 or nonlethal elements of combat p ~ w e r ~ " ' ~  

In operations primarily dammated by combat operations, the 
role of the judge advocate 1s significant. but traditional. and involvee 
support in the m e a s  governed by existing l a y  regulation, and doc. 
tnne 43 In operations either dominated by or evolvmg into, noncom- 
bat operations. the role of the judge advocate expands Conflict ter- 
mination activity, stability and support operations, and postconflict 
missions i n  general are expanding areas for judge advocates. 
Repetitive iziues in these contexts m e  indigenoua weapons control 
and confiscation p o l i c ~ a , ~ ~  methods by ahich United States forces 
restore order.?j the statui of United States forces and the reemeI.- 

41 In 1994. Operation l ~ p p o n  Hope ~n Ruanda. for example *as crafted uith 

he condition8 far the 

and FM 27.100 LEO* OP 

phase inmalei  escaped 

enforce Greradiar. la* 
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gence and training af local police and governmental structures 46 

Judge advocates must appreciate the political-legal context of 
 operation^.^' At a minimum, they must understand the articulated 
legal basis far an operation 46 Questions concerning the applicability 
and effect of the War Powers Resolution43 are rote, but inevitable. 
The content and meaning of applicable UN Security Council resalu- 
tiam and the impact of Presidential Deemion Directive 2 ~ 5 ~ ~  are key 
issues in establishing the context of peace operations authonzed or 
directed by the UN On the ground, political-legal factors are no less 
important Judge advocates must understand the role of the country 
team.S1 The senim judge advocate on a contingency operation should 

46 Police training 16 an issue associated with vntually eve" operation From 1961 
to  1996. the United States military ,>as prahibrted by law from expending Foreign 
Arslrtance A d  (FAX funds t o  t r am 01 adr i se  nonexempted foreign police m Is* 

hilit)-lype operatione Haaever ~n 1996 the  I s t i a n a l  Defense Authorization Act  
amended FAA B 660 10 among ather Lhmgs, exp~ersly p e n t  the United States mill. 
t a p  t o  provide asiiitanee to recmi t~ tu te  civilian police aurharity and espshility in the 
p~sfeannict reriaration of hoai nation Infradmeture and to pmnde profersianal public 
safety training. including training ~n human nght i .  the mle of lax,, anlmrmption. 
and the promatian of civilian police i d e s  that support demoorsly Y o r e  detailed tia~n- 
m g  on law enforcement and cnminal ~mwctngatm subjects -re wllhln the pumew of 
the  Department of  Jucf~ce ' i  lnrernatianal Criminal lnvesfigstion and Prsining 
Aassiitance Program (ICITAE Judge advacstee have long had a role I" assisting p v .  
emmenf~ reestabhih 01 ~ m p r o u e p d ~ c ~ a l .  penal J Y L ~ I C ~ ,  and phce  mitnutioni 

4g 50 0 S C 5 5  1541-46 (1988 & Supp J 

The White House and the Nsfional  Security Councd Presldentml Decmon 

The countrv team 16 the means by which the Chief a i  \licsmn ! h b a r a a d o r l  
Dlreefwe WSC 2E subjeer Reforming llvltilsteral Peace Operations I \ h y  19941 
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attend country team meetings with, or for. the commander whenever 
practicable.  All judge advocates should appreciate tha t  the  
Departments of State and Defense do not neceseanly have identical 
(or wen parallel) agendas in a particular operation, and that domes- 
tic, international, and "host nation" polities are important considera- 
tions, particularly ~n nfoom52 

Much has been written about peace operationsE3 and the dis. 
tinctions between ''peacekeeping"j4 and "peace enforcement "j5 Whde 
the distinctions are critical to the international la&yer or politman, 
the terminologv differences among misSmns are not as important to 
the soldier on the ground The eoldier-and his commander-are 
more properly concerned about the followmg questions - Who 1s in charge? 

What 1s the missmn? 

* U h r e  is my sector, position, or zone? 

* When do we use farce (what are the ROE)? 

* Why are we here? Haw do we know when we are done 
(what is the objective and end state)? 

Peace and humanitarian assistance operations present particu- 
lar challenges to commanders and judge advocates In addition to 
the ~ u e s  associated with all militaly operations, peace operations 
often produce complex questions concerning mission and legal con- 
text; ROE, status, authority. and protection of the force. and 1 0 ~ s -  
tics. In  both peace and humamtarian assistance operation%, the 
presence of international organizations ( 1 0 s )  and governmental 

62 iP ~ l n ~ c s l  o b J e c t n e i  d r n e  m ~ h f a "  decmons at ever) l e j 4  from the 
srmtege to  the tact lea l  ,411 commanders and staff oficers must under- 
sfand there pahiirsl objectn.ei and rhe impact of m i l m q  o p e r a t m i  on 
them The) mubr adopt courres ai PCUOD Khxh Isgall) support those 
obpetires eben if the c o u r ~ e i  of B C I ~  appear to be unorthodox or auf- 
hide uhsi  traditional docmne had contemplated 

D W r  or l e a r  Fir la  l i l h h i i ~  100-20 hllllriiiy OPER.4Tlo\l I \  L O U - I \ T E \ S I T I  
COIFLICT 1.5 15 Dee 1990 

63 Seagmeiall> D E F T  a i h w ,  FIELD hLwLu 100-23 PEACE OPER1Tloh.S 130 Dee 
1994) !hereinafter B Y  100-23, PEICE O P E A I T l O I s l  'The manual IS B "big picture 
broad bmsh reference u h x h  eonrami B chapter on legal consideranma discussing 
ROE terms of reference and $Latus of forces isme8 

Judee adweares deolarine on B Deacekeeaine miidion ahould re/iex, the mate- 
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organizations iGOs),j6 and nongovernmental organizations (NGOs) 
and private volunteer organmatione (PVOS),~’ can establish, compli- 
cate. or hinder the mission of the deployed farce. In any event, the 
judge advocate will provide advice concerning the commands sup- 
port to, and authority over, 108 ,  GOs, NGOs, and P V O S . ~ ~  The judge 
advocate, poaseasmg legal, cultural, and negotiating skills, has a key 
role in supporting the mv>l-military operations center (CMOC) 59 

In UN operations, regardless of their mission characterization, 
judge advocates must understand the international and domestic 
governing authority, the mandate,  and the terms of reference 
(TOR).io Simply stated, governing authority is granted by applicable 
US Security Council Resolutions (UNSCRsi and the domestic law of 
the nations contributing forces to the aperatmn. The mandare 1s 

expressed by LNSCR and states the broad mission, political objec. 
tive, and desired end state.(’ The TOR 1s effectively the contract 
between the UlX and countries contributing forces to an 
The TOR are extremely important; the document etates the mmsion, 
structure. organization, command and logistical relationships, sup- 
port requirements, and funding of the force. Judge advocates must 
appreciate the roles of UN civilians, particularly the Special 
Representative to the Secretary General (SRSG), who is to UN 



48 MILITARY LAW REVIEW IVol. 152 

abi!it)- details are important in a CK operatm.h4 

B Status of the Force 
An)- o v e r ~ e a s  m i m o n  requires determining the legal status. 

r ights,  and pr iv~ leges  of the force and its members.  I n  some 
instances, this determination is simple and certain. ~n others, it is 
difficult and ambiguous Judge adrocares addressing the issue 
should first ascertain whether any existing agreement applies to the 
operation 65 If no agreement applies. then judge advocates should 
consider whether one 1% necessary S o  agreement is necessary if 
United States forces are engaging in combat against. or occupying, 
what would otherwise be the "receiving state." mmlarly, no agree- 
ment is necessau without a "receiving state "66 In these Instances. 
"the Law of the Flag6: applies, and the United States r e t a m  exclu. 

hlSil0" 

amenable to  I o c d  Isu but subject 0n1, 10 the ~XI~B~~~TIIOIIBI epplicafion of the U C W  
and international la* In addman LO combat and occupation. and operatma c o n d m t -  
ed LD a p ~ l i t i c a l  jacuum the  L a w  of t h e  Flag a l : ~  ma) applv a! B 'default' in 

ear-oecupsflar" opersflans nu0 examples m e  
Iraq and Uphold Democrari Haiti In both 
a ' ~ a i i e r  aiiunrdietmn' from the '7ece:nns 

nuaui conrePaloni In a foregone CO"P1"llO" 
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Two situations are more problematic. The first occurs when 
United States forces are present with the consent or acquiescence of 
the receiving state, without benefit of any status of farces agree. 
ment. The second OCEUIB in pastconflict atuations when the United 
States 16 not an occupier and local governmental structures. particu. 
larly police and judicial institutions, are beginmng to function. Both 
situations require some determination of the status of the force 
Both require coordination with the geographically.responsible um- 
fied command and the Umted States Chief of Mission (Ambassador). 
Those negotiating S t a t u  (and other mternationall agieements muat 
act with requisite legal, procedural, and substantive 

Judge advocates have been deeply involved in determining the 
s t a t u  of Umted States forces in recent operations Typically, United 
States forces m e  granted the s ta tus  ' 'extrapolated"~o from a n  
already existing agreement (which, by its terms, does not apply to 
the size, composition, or size of the force at issue), or the United 
States forces are granted privileges and Immumtiea analogous to 
those conferred on the administrative and technical staff of mmsmm 
(embassied.71 The result under enher approach is t o  @ve United 
States farces full immunity from receiving State criminal laws and 
limited immunity from civd jurisdiction In Grenada, as combat 
ended and government functions reemerged, Umted States forces 
were granted such immunity through an exchange of notes.'2 In 
Kuwait, United States forces were initially and unilaterally granted 
complete immunity. During Operatian Desert Storm, Saudi Arabia 
extrapolated an earlier limited agreement to apply to arrivmg 
Umted States forces. In the XATO IFOR mission, the Dayton 
Agreement addresses the status of the force in Bosnia. The new 
Partnership for Peace (PFP) status af forces agreement governs the 
status of the force ~n Hungaly, which is the site of the intermediate 
staging base. 

See DEP'T OF DEBENBE. DIRFCTIIT 6630 3. I V I I R ~ A T T I O \ U .  AGRPIME\TS 111 June 

.o "Extrapolated? 86 used i n  this context, 18 a term coined in the Operatianal and 
International Law Department of ?he Judge Advucsre General's School, United 
States Army, Charlotteaiille. Vlrgmms, which has found >Le say  into scholarly litera. 
m e  See, e g , Major Brian H Brady, The ngrrrrninr R e l o t m g  to B Cmtrd States 
.Militah Tmming .Mission tn Saudi Arabia Extrapolated I o  D q l o ) e d  Forces', MW 
L*w.Jan 1995.a t14  

Adrnmstranve and Technical Staff Pririlepea and Immumther nou from 
Article 37 a1 the l'lenna Canrention on Diplomafir Relstmni. APT 18 1961, 22 C S T 
3227 T I  A S  7502. 500 U S  T S 95 Often termed "Adrnm & Tech P & I " the eta- ~ ~ ~~ 

tub affords immunity from receiving itate onmmal j u n s d ~ c t m  and c d  ~mrnunrty far 
acts performed rithin the beape of duly Typcally, member8 of the Force do not enjoy 
"Admm & Tech P & I ' because ther are not on the m m o n  star rather thev e m v  
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Statue of forces ISSUBS can be complicated ~n UN operarions On 
the one hand. forces committed to a traditional peacekeeping mis- 
sion directed by the UY generally can rely an the consent of the 
receiving state as well as express or implied agreement about the 
pnrilegea and immunities of the peacekeeping force An express 
agreement may be concluded between the UN mission and the 
receiving state, often fallowing the terms of "the UN Model Status of 
hlisiion Status of Forces Agreement ''-3 An Implied understanding 
can flow from the terms of Articles 104  and 105 of the U S  Charter 
and, by analogy, f rom the  C o n v e n t i o n  o n  the  Privi leges  and 
Immunities of the UK In any event, the nature of a true peace- 
keeping mission portends little real difficulty concerning the status 
of the peacekeeping force 

On the other hand, m a mission which does not fit within tradi- 
tional peacekeeping, or where the receiving state 1s not fully com- 
mitted to the success of the mission, reliance on agreements by 
implication 1s folly. Sa t  only must judge advocates strive to obtain 
e x p h t  agreements which address bath legal and military ISSUBS. 

they must anticipate ~ a r i a n c e  between "legal trurh and ground 
truth " Thej- must recagmze the realitj- that a receimng &ate may be 
unable or unwilling m enforce compliance with a p e m e n r r  among 
it6 polirical subdwmons:~5 conversely, the reeeivmg state me: insist 
on strict interpretation of the parties and content of en agreement Y 

The negotiation and application of status of forces. and other inter- 
national agreements m modern ope ra tmn~  requires sagacxy barn of 
political, militav. and legal experience 7 -  

The 'l" Model SOFA ii reprinted ~n Id ,  ch 3 If 16 useful 
IE an accepted model lor ConcIudiie a SOFA in a p a r t i c u ~ r  operat 

ed on B tailored SOF.4 , n o t  
OT operat.oni.  bLf on three 
ng falces ~n :he ~ o u n t r y  
m a l  Farce hlNF8. +a! not 

concluded until  10 December 1995. and IUO separate I ~ B ~ U C  agreemen t s  %ere 
required to rezpecti\eli gaiern the UX hliiilon :P. Haiti 8L-NYIHm and Dnired Stater 
forces mt p a n  of the hlUF ox LS\ l IH  See H4ln LIisoYb d u p m  rote 21, appendices 
" P O  - -  - 

-; In Bornia Dnired S r a f e i  Brigadier General  Patrick 0 Neal pragmarlcallr 
demonstrated his underatanding of t h e  freedom o f m g e s s  and mai,ement granted to 
IFOR under the  D a i f o n  Ag~ee-nenl uhen he w s i  c a n h a t e d  a t  the b a r o e r  by a 
Bornien militiaman demandmg hia p a ~ s p o n  i s  he ualked p8m the m ~ l i t i s m m  and 
info Bosnia he pointed a t  his soldiers rifles and raid ' T h a t s  o x  passport Thomas 
K Rick6 C S  Brings 12 Bosric Tacrirs Thal Turned 1Wd I Z s : .  ITALL STa i i r  J Dec 
Z i ,  1995 at  7 
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Claims play a significant role m operational law. Prompt and 
efficient processing of deployed soldiers' claims can have a positive 
impact on morale. Payment of indigenous citizens' claims enhances 
civilian support of the force. Military operations other than war can 
present an unusual context for claims because of the blurred dis- 
tinction between combat and noncombat operations, with resultant 
uncertainty over compensation for the use, taking, or damage 01 
civilian property.78 Further, claims praceseing in MOOTW may be 
complicated by other UK, multilateral, and host nation claims 
authorities. 

Judge advocates should be mindful that, despite frequent polit- 
ical and economic arguments to the contrary. the United States does 
not pay claimb far combat damage under the Foreign Claims Act.'S 
Absent express authority and funding, the United States Armed 
Forces claims program 1s not an instrument of economic recoveryso 
Similarly, the program is not a contracting substitute. It is, however, 
a powerful tool to maintain the goodu,ill of the civilian populace; 
accordingly, United States forces should be cautious about relying on 
the aAen ponderous and cumbersome claims programs of the UN or 
other authorities. Notwithstanding assertions that other programs 
are in place, United States forces should always maintain the capa- 
bility to adjudicate claims in the field. 

C. Rules of Engagement 
Rules of engagement are a critical component of disciplined 

operations,s' particularly in MOOTW where political considerations 

Requmtiun, ~eizuie, and eonfiscsfian are zermb a i  legal slpflcanee and acts 
typically resened for the battlefield or "enemy or farmer ferntaw ' Srr DEP'I or 
Amw FIELD Mnvuu. 27-10, THE La* or L*\D \Ymr*RE 148-66 118 Jul) 1956) IC1. 15 
July 18731 [hereinafter FM 27-10. THE Lau OF L * \ D  Wmr~3.REl Nersrthelers, even ~n 
MOOTW dominated by noncombat actnltles $pameularly uhere aufhormd under 
Chapter VI1 a i  the UN Charter]. r e a m  and p r ~ c t ~ c e  au~gerf that  weapons may be 
eonfineafed or seised far force prateciian purpaies. and publlc property may be eeized 
at least at the bsglnnmg of an operatron I" order to  reeelre and cansahdste. and 
eatabhsh lodgemenla for the force Concerning pmctlcal and leea1 aspeeie a i  %emwe 
lend other "combat aequi~man pracncea': a y e  O P I R A ~ S I L  Lax\ H A ~ O B O O K ,  supra 
note 12, eh 9 

10 U S  C. 6 2734 11966 & Supp I ,  DEP'T OF ARW. REO 27-20, CLUME. ch. 10 (15 
P.!. , m a ,  ._" ."_" 

In Grenada. claims for combat damage were not pald under the matml &my 
elalms program A later and separate pmgram funded by KSAlD and executed by 
Army Judge advocates p u r m a n t  t o  a Partlrlparrng .4gency S e r r l c ~ n g  Agreement 
IPASA). pmd certain cambat damage c l a m s  ivhlch hsd been mgmal ly  d m e d  by 
Army Fareign Claims Commiraioni 

Diselpllne IE a tharacteriatic d & m y  aperatmns Fhl 100.5, Op~nnnavs, wpm 
note 2. at  2-3 
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require the restrained and judicious use of force.82 Far the judge 
advocate, ROE may be the most important mformatmn pertamng to 
an operation. Judge advocates are mcreasmgly invalved in the draft. 
mg, distillation. and dissemination of ROE. 

While much has been written on ROE et the theoretical and 
strategx levels, little doctrinal literature for land forces m a t s  at  the 
practical, operational, and tactical levels. Even the doctrinal defim- 
tion of ROE, published by the Joint Chiefs of Staff 1JCS). has little 
specific meaning to  the soldier on the ground.e3 A better definition 
for the soldier le that ROE are the commander's standards far the 
use of force. 

The JCS Standing ROE (SROEJ ahlch  replaced the JCS 
Peacetime ROE (PROE) m 1994, provide standing rules and policy 
guidance from the National Command Authont) to the unified eom. 
mand commanders.in.chief (CINCs) e4 The JCS SROE base docu- 
ment is unclassified, but the SROE include classified supplemental 
measures. Unclassified defimtions of critical terms, such as "nation- 
al self.defenee," "umt self-defense," "collective self-defense." "hostile 
act,'' and "hostile intent," also are contained in the SROE 

The JCS SROE contain numerous improvements aver the JCS 
PROE e E  First. the SROE provide standing rules and policy that 
apply, unless superseded, in peaeetme, transition to a a r ,  and 
a a r t m e .  Second, the SROE are permissive and realistic, not restric- 
Give or prophylactic Third, they govern the use of farce not anl3- in 
self.defenre, but in mission aceomplishment. Fourth, the SROE 
mclude, as additional standing ROE for specific areas of operational 
responsibility (AORs). ROE proposed b j  CISCF and apprmed by the 
JCS. Fifth, the SROE contain more robust supplemental measures, 
particularly for the ground forces, nhich may be activated either by 

Restraint and leglflmscy ale tenets of operalloni ather than war IF11 100-5 
O P E R I T I ~ S ,  supra note 2 at  13-4'but are naf reirneted to  OOTV The Lmted Slates 
shoved great resrrsint in furtherance oE political ohjeerlies ~n Operation Desert 

Unnfed S t s m  F o r m  w i l l  inmate endar continue combat engagement pith orher 
f a r e  encountered " Inrere~tmgl~. the definmoni of ROE contained i n  ather docrnnal 
puhlmtians m a n y  *my Add manuals. for e x m d e  do not  track the Departmenr a i  
Defense definition 
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order of the JCS or on the request of any level of command and 
approval by the JCS Significantly. commanders need not limit their 
requests to listed supplemental measures but may draft their own 
proposed ROE far approval by higher headquarters. Supplemental 
measures, whether or not invoked, never limit a commander's right 
and obligation to use force for unit self-defense Sixth, the SROE 
provide guidance concerning ROE in combined (multinational) oper- 
ations: ROE should he ''common'' hut need not he identical among 
multinational partners 66 

Judge advocates participated in the drafting and staffing process 
leading to the new SROE?' and play a continuing role in the imple- 
mentation of ROE at the operational and tactical levels. Judge advo- 
cates assist commanders in several major respects relative to ROE: 

(1) They provide advice to commanders concerning the 
effect and propriety af applicable or pu ta t ive  
Supplemental hleasures, frequently drafting proposed 
Supplemental Measures. 

(2) They "distill" complex ROE provided by higher head- 
quarters into simplified ROE, and into ROE extracts 
on pocket cards, for their unm.66 The "distillation" 
must be consistent with the ROE provided by the 
higher headquarters. 

(3) They draft, in concert wah the operations and mtelii- 
gence staffs, complete ROE for a contingency opera- 
tion. The ROE is then sent to higher headquarters for 
approval. 

(4) They provide advice to commanders concerning the 
meaning, effect, Implementation, and enforceability of 
ROE. 

( 5 )  They provide training assistance in preparing realistic 
scenarm6 and vignettes for commanders and soldiers 
to learn the ROE. and enhance the ability af eomman- 
ders and soldiers to apply the ROE under stress .. . 

86 Far mmghr into multinational ROE. see Colanel F M  Lorenr, Forging Rules o/ 
Engagement Leesons h o r n i d  ~n Oprioiian L-nifed Shwld, MIL R E V .  Nov.Dee 1996. 
at 17 The Loren2 article laides an important E J Y ~  even with slmobt idenrical ROE, 
umte from difierent counf~ier may lack the common training end wil l  t o  identically 
apply the R O E  See also Lieutenant C o l o n e l  Stephen M Wornack. Rule8 of 
Engogem~ni zn .Multinahanal Oparolians. ~ L W I N F  CORPS G * z E ~ E .  Feb 1996 at  22 

See International Law Note, "Land Farcra"Ru1rs ofEngagernml S p p o n u m  

\ 

. . . . .  
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Doctrine does nor define a standard itaff approach and proce. 
dure far ROE development The role ofjudge adiocates in the ROE 
process 1% mentioned only generally or obliquely in militag- publica- 
t i o n - ~ . ~ ~  In some commands staff primacy in ROE matters resides 
with the SJA. in others, with the G3 (OperatiOnal. Primary staff 
responsibility for ROE should he with the G3 The SJA may "draft' 
the ROE tor ROE supplemental measure distillation, or extract,. 
but the ROE at the operational and tactical level should remain an 
operational not a legal, document. 

A recommended approach to the ROE staff process 1% to farm a 
ROE working p a u p  (The group could be termed an "ROE Board'' or 
e m t  8s part of. or adjunct to, an extant targeting board The G3. 
G2 rlntelligencel. and SJA (or thew representatives, constitute the 
group. The G3 brings knanledge of the mission opeistiom details, 
and Commander's Intent; the G2 contributes information cancermng 
the threat [ intent.  capabilities, and 5ystemsJ: and the SJA adds 
insight concerning language and meaning, enforceabhty, and the 
law of armed conflict Collectivel>-, the group consldera the ROE in 
the context of the m ~ m n  statement and the Commander's intent. 
both from their own and higher headquarters The *orking group is 
not a committee. Their C O ~ C I U E L O ~ S  and proposals are briefed to. and 
approved br the commander (ROE are the commander's rules for 
the use of force 8 .  

If time permits proposed ROE are distributed for commenr to 
subordinate commanders (brigade and batralmn. for examples and 
senior nancommisemned officers. Recognition of reality is as signnlfi. 

on awareness 1s in implementing 
n soldiers comment auggests the 

complex dynamic associated with ROE "The ROE \ ~ p e t t e s  m e  a lot 
like football playa iVe practice the wgnettea, but in the teal game. 
they let the fans on the field 

Just  as the JCS SROE is guidance from the XCAto the CINCs. 
ROE in  contingency operations are primarily guidance from the 
CINCs TO subordinate commanders Theie ROE are tipically tai- 
lored to the particular misemn and scenario and ma?- reflect control 
me85ules !for example. no Incendlanea. no rlot control  agents 
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(RCA)?' nor unobsen-ed fires) which result from political or practi- 
cal considerations These control mea~nre6 seldom impact on the fir. 
ing of small arms by Individual soldiers. For mast individual sal- 
diers, the term "ROE IS a misnomer. Particularly in MOOlTU, and 
in any scenario without a declared "hostile force,"s? ROE for the 
individual auidier might be more appropriately termed "RUF" Ymlee 
for the use of force") or "OFOF" ("order8 for opening fire").93 In such 
circumstances, the triggeT for the use of force is the conduct, not the 
status, afthe threat. 

More fundamentally. with the JCS SROE establishing standing 
policies and rules concerning the nght and obligation of unit self. 
defense, commanders and judge advocates should conslder what 
standing principles they have given their soldiers whmh enable 
them to exerc1Se the right and obligation of self-defenee. Simple, 
memorable "default rules" can serve as the basis both for repetitive 
generalized training and for sdditional rules in a specific opera. 
t i m s 4  The Stahding, or  "default." principles can be stated BE 

92 Dimnpuirh conduct ( r o m m m n g  a hostile act  OT e r h h t l n g  horflle lnrent i  fraw. 
efarui imembershlp in a hostile force) In most hIOOnV, ROE are based on conduct, 
not sttams--r~plcally. there LI no declared ' hocfile farce:' 

9Q Far example. the N.410 IFOR "ROE Card.' dated 10 Januar). 1996. id styled 
"Commander'. Guidance m Use af Farce 

The mlee are t y p ~ a l l y  a itsning naf endmg p m f  stared ~n FIELD \I*\LE 
100.5 O P E R I T i O \ S  z u p m  note 2, at 2-4,  and numerous other references ROE are fan. 
lored. dynamir. and change o w  l ime Peienhele ir ,  most aepecte of default n l e ~  wdl 
not change at the soldier.' level and s e n e  8 s  B i,ahd traming bare Funher there are 
atanding unit ROE which eren their proponent. content and audience 'are Ilkel, 
canmatent r i t h  future aperational ROE l o r  extracts therer>0 and reqmre do modidca- 
t ion for actual combat aperarlana Far an example, see "Ranger Reemenr  Combar 
R O E  pocket card IHeadquanerr, i5rh Ranger Reglment repiinfed O P L U T I O ~ V  
L+u HADBOOK. wpru  note 11 eh 8 
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acronym for ease of recollection in training and implementatmn 9s 

Standing r u l q  by whatever name, may be supplemented or 
modified in-and often during-an actual operation Soldiers must 
be alert and responsive to, and trained t o  anticipate. changes in 
ROE. Changes in the applmztion af the ROE may occur because of 
changes in mission or threat. In Somalia, for example, the overall 
ROE remained fairly constant throughout the operation. Khat  
changed, predominately due to changes in the threat to United 
States forces, was the way in which the ROE were applied to, for 
example, Somali Technicals, light trucks carrying crew.served 
weapons. In the early stages of the operation, Technicals were per. 
missible targets only if they posed a threat to United States forces 
by demonstrating hostile intent or committing a hostile act. AE the 
operation progressed, and Teehnicals repeatedly fired on United 
States forces, they were simply deemed a threat t o  United States 
farces and could be targeted at  any time 96 

Operations in Macedoniag7 and Haiti illustrate the effect of 
context, threat, and mission on ROE These operations elso high. 
light the disciplined flexibility required of United States military 
personnel who must implement ROE in subtle operations. In 
Macedoma, United States forces operate under Chapter VI of the 
U N  Charter as part  of a UN "peacekeeping force"38 tasked to 
observe and report Serbian mili tan movements near the Serbian- 
Macedoman border. In Haiti, United States farces operated under 
Chapter VI1 of the UN Charter as part of a mulnnational force 
tasked to restore the .4nstide government t o  power. In  Macedoma, 
the threat t o  UK forces i s  low, but fairly certain; in Haiti, the threat 
was low, but, at least in the early stages of the operation, the threat 
was uncertain 

the nghr tb uee'foree t o  defend yaurseif againat atrack or threet a i  sttsekr and the 
subsequent ON Operaclan in Somalia IDNOSOM) I1 ROE ('Crewu-sened ueapmnc a m  
considered a threat to UNOSOhl Forces and the relief effort whether or not the crew 
demonetrates homle mtent ' '~ 

9: Maredma IS often reimed the 'Former Yugaalav Republic of llscedonia or 
"PlROM " Far pu~paiea a i th i i  anide. if IS referred ID 8s hlaeidooia 

9s Under the LTmted States dacfrinal definition. the force i s  engaged ~n e '"preren- 
tlie drplamscy" deployment not peacekeeping because i t  is present to  deter irolence 
at B zone o i  potentid conflict where tenman sxxr: among eweral p ~ r r l e i  TI1 100-23. 
PLICP OmRmoSs. 8"pm nore 63 at 2 
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As of the writing of this article, in Macedonia, Serbian soldiers 
have pointed rmali arms at  Umted States patrols and, on at least 
two o c c a s m n ~ ,  detained United States soidiers for a period of 

United States soldiers have neither fired at Serb forces nor 
phyeically resisted detention. By mntiast, in Haiti, B United States 
Marine platoon preemptively fired on a group of Haitian policemen, 
killing ten of them, after the Haitian officer in charge of the group 
raised the muzzle of his submachine gun loo The acts of bath the sol- 
diers in Macedonia and the Marines in Haiti were appropnate based 
on their respective mmmns, threats, and contexts 

Rules of engagement in MOOTW tpically stress two concepts: 
self.defenee and restraint, but neither principle is within the exclu- 
sive darnam af MOOn?' Umted States forces may use force in self. 
defense in any context; United States forces frequently practice 
restraint  in war. What makes the principles so agnificant in 
MOOTW 1s the means by which they are regulated. For example, the 
use of warning shots, a practice conceived w t h  good intentions and 
fraught with practical diffieulties, has crept into ROE as a means of 
tempering selbdefense with restraint The proper use of warning 
shots requires rigorous training, in most tabes, warning shots may 
create, not prevent, mcidents suggesting lack of discipiine 

Conversely, ROE ~n MOOTW should address the UEI of force to 
defend military property, and the circumetances under which force 
may be used to defend civilians. In addressing thew and other 
appropriate ~ s s u q j u d g e  advocates and commanders muet guard 
against the temptation t o  cram ROE with guidance, procedures, or 
admonitions unrelated to the use of force. Rules of engagement and 
ROE extracts are diluted when they contain restatements of the 
law of armed conflict, reporting requirements, or weapons eafety 
InStrUCtlOnS. 

D. Prisoners ond Detomees 

Operation Desert Storm presented a relatively uncomplicated 
context within which to address prisoner of war issues.lo2 The war 
was unquestionably an international armed conflict, and southern 

Interview Kith Task Force Legal Adumra. Garminch, Germany ineeember 
19941 See a160 Captam Dand G Bvlglana Rrroims narnmg S ~ a a m  A Pmpaial /or 
Future Rules of Engogrmrnf Trainmg, .ix\m La*, Dee. 1995. st 79 

loo See Torn Rhodes b Ian Bradie Amrricans Admit The) F m d  First. THE TIMES, 

lol Sar e g ,  the discussion and analysis af C m h d  Stales L Mouns. a case ana- 
m g  from rhe use of w m m g  ihafi I" Somaha, ~n l f ~ ~ h s ,  u p r a  note 95. at  3, 17 

See ' 8 ,  Captain Vaughn A A v  Accounting for Pnaanrrs of W h i  A k @ l  
Reviav o i  Lhe L'mhd Slates Armid Fobices Identification and Reporting Procedures. 
A W L A X  Aug 1904. at  16 

sepr 28, 1991, sf 1 
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Iraq was a territov under partial owupation. wnhm the meaning of 
Article 2 of the Geneva Convention Relative t o  rhe Treatment of 
Prisoners of War of 12 August 19491°3 ( G P W  Perrons who met the 
criteria oFArticle 4 of the GPK (members of the Iraqi Army, for exam- 
ple) were accordingly "the nght kind of people in the nght kind of 
place" and entitled to the status of prisoners af war aa a matter of law. 

Militaly operations other than war frequent15 present scenar. 
ios m ahich United States forces encounter persons who do not 
qualify for legal status BE prisoners of war. In Panama Somalia. and 
Ham, for example. persons captured after hanng committed hostile 
acts against United States forces were not entitled to legal status as 
prisoners of war None of the persons were m an  international 
armed conflict 01 m occupied t e rn top104  In Somalia, for example, 
United States forces were confronted by armed civilians who fought 
with impunity as unlawful combatants The challenge in such opera- 
tions is to ensu~e that soldiers act with discipline and humanity and 
that they act m accordance with the d e s  on which the? have been 
train e d 

In this regard. the humanitanan provisions of the GPW are of 
particular value in nuanced operations. They establish a b a d m e  or 
foundation of understood rules of humanity. They provide a common 
point of reference and minimum standards of humanitarian t reat-  
ment from which particular problems may be resolred either by 
application or analogy 

In Panama, Somalia, and Haiti. captured pereons-termed 
"detained-were treated 8s primners of war during their cepture 
and initial penod of Although not qualifring for pns. 
mer af war status. detainees were treated with digmty and human- 
it? Detainees in Panama, most of whom met the criteria For mem- 
bers of the regular armed force under Article 4 of the GPK were 
treated as prisoners of war throughout their brief period of captiw. 
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ty106 In Somalia and Haiti, detainees were treated in accordance 
with the humanitarian, but not administrative or technical. stan- 
dardE of the GPW 

In both Somalia and Haiti, United States forces detained per. 
sons who fell within two deliberately narrow categories. those who 
posed a threat to the force and those who had committed a serious 
criminal act. Judge advocates prepared the list of humanitarian 
standards for detainees by using the humamtanan provieions of the 
GPIV, among other BE a general foundation. They 
then tailored additional standards to the nuances of each operation. 

In Somalia, far example, detainees were originally held in 
anticipation of release to the cuatody of an emerging Somali govern- 
ment.  As the  political si tuation ~n Somalia failed to improve, 
detainees were held not only for a longer time than anticipated, but 
toward an uncertain disposition. The United States refrained from 
trying any of the detainees (many of whom were unlawful combat. 
ants or common criminals) by military commission or general court- 
martial as it could have under Articles 18 and 21 of the UCMJ and 
under the law of armed conflict.lD6 Some of the detainees, held far 
less serious infractions, were simply reieased over time More sen- 
oue offenders were transferred to the custody of the UX.109 

Although human rights groups generally found the conditions 
of detention to be acceptable, the uncertain circumstances and dura- 
tion of the detention provoked some criticism. Some detainees 
objected to being held without arraignment or tnal Some claimed 
that they did not know why they were bang  held or that  they w,ere 
mistreated ~n the course of  interrogation Several detainees 
expressed concern that they were afforded no forum in which to  
communicate with military authorities and "tell their side of the 
story" concerning the incident occasioning them detentian.'lo 
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In  Haiti .  judge ad>aca tes  helped develop an  innovative 
approach to address the criticisms and concerns which had arisen in 
Somalia Ajudge advocate was assigned to the Joint Interrogation 
Center and t o  the Joint Detention Center Military Intelligence 
interrogators questioning the detainees were instructed to use the 
same rules, and restrict themselves to the same interrogation tech- 
niques, BE would q p l y  to pnsonerc of war Detainees were alloned 
visitation hour8 four days per week Visitors could include family 
members,  physicians.  07 a t torneys .  The Detention Center 
Commander provided a daily list of detainees t o  the ICRC."2 

Each detainee was visited by a 'detainee judge advocate' with. 
in seventy-two hours of his detent10n.l~~ Through ~n Interpreter, the 
detainee judge advocate explained to the detainee the basis for his 
detention and afforded the detainee the opportunity to communi- 
cate, through the detainee judge adxocate. to the general officer 
commanding the multmatmnal farce The communication of the 
detainee. which generallj requested immediare release, was reduced 
to writing, then forwarded through the SJA to the commanding gem 
eral. The SJA, and the force's 5-2 nntelhgence section) and provost 
marshal, a d d  collectively review detainees' requests for release. 

.4lmost all of the detainees in Haiti requested release through 
this procedure. about one-fourth of them were released by order of 
the commanding general Most were released within two weeks of 
their detention after mvesngation established that they s e r e  not a 
threat t o  the multinational force. The remaining detainees. most of 
whom had been detained for commission of 6eriou6 cnmmal acts, 
were transferred to the custody of the Haitian government Il4 

The utility of the GPW in establishing minimum treatment 
standards for detainees 1s exemplified by the provisions of the 
Conven tmn  o n  the  Safety of L'nited Nations and Associated 
Personnel 116 Applying by it2 terms only ~n those operations which 

-23 The "derainee judge adiorafe' did not ePrabliih an aiforne)-client relation. 
Ship with t h e  detainee Anarher judge adxocate rebieued the %,riften basis of the 
detention wrhin i 2  hours of the detenmn 

The number of detainees reached B hiph of about 200 during the Rrar month 
o f the  ~nlenen!mn, but ,785 doun ID 24 by Janus* 1995 HAT:  LEsEo\s B U P ~  note 

116 

2 1  a t60  

819951 
111 G Rei 49 59 Feb 1:. 1996. K R Doc A Res 49 59 11995 , 34 I L M 482 
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the GPW does not apply as a matter of law, the Convention requires 
that captors treat captured or detained UK and associated personnel 
i n  accordance with "the principles and  spiri t  of the  Geneva 
Conventions of 1949." This approach-demanding treatment, but 
not status, ~n accordance with the GPhT-was used by the United 
States in its communications with Mohammed Aideed concerning 
Chief Warrant Officer Two Michael Durant, the Army helicopter 
pilot detained in Somalia in October 1993 116 

E. Indigenous Cidians  
Humanitanan protections afforded to civilians cannot only 

affect, but define, the conduct of military operations. In both 
Grenada and Panama, the safety of United States civilians present 
in those nations was an articulated basis far United States interven. 
tion under Article 51 of the UN Charter. The suffering of indigenous 
civilians was at the very heart of military operations in Somalia and 
Rwanda. In Haiti, the poor human rights record of the de facto gov- 
ernment of General Cedraa was cited a6 moral, If not legal. persua. 
sion for United States internention. 

The problem far commanders and judge advocates in such oper- 
ations is how to translate lofty humanitarian goals into practical 
action. When given misaion statements which include such general 
directives as ''restore order" or "create a stable environment," how 
should judge advocate8 a m s t  commanders discharge their humani- 
tarian obligations toward civiliansQ What minimum humanitarian 
rules apply to cmlmns~l l i  

In occupied territory, the entire range of protections, responsi- 
bilities, and rights enumerated in the Geneva Convention far the 
Protection of Civilians in Time of \V'ar'18 (GC) apply to c id i ans  who 
are "protected persons" within the  scope of the  Convention. 
"Occupation," a term of legal precision and significance, is a question 
of fact.'lg Occupation may be partial or total and follows hostile 

118 In contrast, Chieflvarrant Officer h a  rCW21 Bobby Hall.  captured ~n 
December 1994 =hen his helicopter crashed ~n North Korea. was B p m m e r  of W T  
The Korean TYar WBI not teiminafed by peace treaty. milrtary operatiam have merely 
been suspended by armistice Accardmgl>, C 1 2  Hall UBP 'capturd m an mferna- 
lions1 armed conflict but released under GPU h m c l e  116 

Ili In an effart t o  a n i r e r  Lhir queetlan ~n tada)'s complex pdmcal-mlimry enm- 
runment, the lnternaiional and Operational L s r  Department of The Army Judge 
Advacate Gonerds Sehaal. Unired Stares Army deielaped a new category of law. 

an Protection Law" ICPLI Civilian Prareetion Law 1s B lapcal and dynamlc 
extenman of the Is- a i  ~ c c u p a t i o n  An enrm chapter 16 devoted t o  CPL in the 
OPPn4TI"NU LA* HA\DBOOK. supra note 12 

Ceneva Conientian R e l a f ~  to the Protection of Cnlllan Persans ~n n m e  a i  
War. opened for  rignnruir i u g  12 1949, 6 U S T 3616, 75 U X T S 287 (entered into 
forceOct 21, 19501 

119 FM 2;-IO. THE LAV OF LAW ~ W * R E .  18, 139 
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~nv8smn.  whether resisted or unresiated An example of partial occu- 
pation was the United States occupation of southern Iraq after the 
Gulf War: an example of total occupation was Iraq's occupation of 
Kuwait after the 1990 ~ n v ~ s i o n  

Most recent militaly operations were not conducted m occupied 
territoly. The United States was not an occupier in Grenada. Panama. 
or Rwanda because it was present at  the invitation or acquiescence of 
the governments of those countries. The United States was not an 
occupier in Somalia because there xes no hostile imasian nor was 
there B supplantation of governmental authority within former enern: 
t e r n t q  Similarly, m Haiti, the United Stater w a i  not an occupier 
because there was no hostile invasion; honmer, this point 1% much 
less clear m Haiti than in Somalia. Umted States forces were present 
m Haiti at  the invitation of the de lure Anstide government, at the 
acquiescence of the de facta Cedras government, and at the behest of 
the UX (through Security Counml Resolution 940). 

Severtheless, the duress attendant to the aequ~escence of the 
Cedras government--and the substitution of United States mihtal?. 
authority for the authorit) of the Cedras government--alloiv a rea- 
soned argument that Umted States forces occupied Ham Eubsequent 
to an unresisted ~nvasion. Much like the initial debate over whether 
the Umted States was an occupier in southern Iraq, the debate over 
the legal context oiUmted States forcec'precence in Haiti E practi- 
cally superfluous. The Umted States routinely msumes the mini- 
mum humamtanan responsibilities of an occupier as B matter of pol- 
IC! in the areas under the control of United States Armed Forces 
Since \Voorld War 11. however, the United States has not issued an 
occupatmn proclamation or orherwise exercised the rights of an 
occupier 

In terri tov which 1s not occupied, but in which Umted States 
forces are preeent as participants m an international armed conflict, 
the general human rights protections of the GC appb t o  C I Y I I I ~ I I S .  In 
combat, the goal of United Sratee forces 1s to minimize c1\11mn casu. 
altiea and minimize civilian interference uith military operations 
Insofar as practicable, United States. forces should observe the 
humamtanan principles of the law of occupation on the battlefield 
and in the areas transited by Umted States troops. 

In unoccupied terri tov where United States farces are not pre- 
sent as participants in an  international armed conflict. the GC 
applies only 8 s  a matter of policy. It serves mainly as a paint of rei- 
erence and a baair for analogy For example, in Somalia. United 
States forces protected civilians from serious enmmal  acts of other 
ci\ihane only to the extent that  they were in areas under United 
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States forces' control. A similar approach was utilized in Haiti with 
the ROE allowing Umted States force8 to detain and using deadly 
force, if necessary, "persons observed committing serious criminal 

The laeational limitations present in both Somalia (areas under 
United States control) and Haiti (criminal acts under observation1 
were deliberate and designed to restrict the law enforcement activi. 
ties of United States forces to those mandated by the limited mis- 
smn statement in each operation. On a t  least one occasion in 
Somalia, United States forces properly refused to send soldiers to 
detain a Somali civilian alleged to have murdered a relief worker 
The murder occurred, and the accused Somali civilian resided, out- 
side the area of United States farces' The United States 
militaly was not the national police force for Somalia. 

In  Haiti, in a heavily publicized incident occurring two days 
into the operation, the United States militaly was criticized for not 
intervening to prevent the beating death of a civilian coconut ven- 
dor. The civilian was beaten with clubs wielded by Haitian police in 
view of United States soldiers.122 Despite initial press reports to the 
contrary, the extant ROE would have allowed the soldiers to stop the 
beating and detain the attackers 123 However, United States forces 
were not legally obligated to act. At the time ofthe incident, United 
States forces were consolidating their posltians and testing the 
terms of the CarterXedras "power shar ing  agreement. They were 
riehtfullv concerned about their orimarv mission at  the time: ~ r o -  

aCtS.'s120 

~1 . _  
tecting the force The United States military was not B guarantor for 
the safety of all civilians in H a m  

F Dme~plrnr 

Discipline is a fundamental mpect of Army operations Iz4 In 
contemporary military operations, where restraint and legitimacy 
are often important to mission succese, and where misconduct can 
hme immediate world-wide impact, dismplined conduct is ement id  
Dise~pl ine  I E  a cent ra l  component of mili tary effectiveness. 

1% Headquarters. WTF 160 PROE. 'Clvll.Yllltaw Operations m Haiti,'' PBTB 7 

IB1 See Law and Anarch,. supra note 44. e t  27, 35 
122 Si. Kenneth Freed. Haitian Police Attack Cralids  a8 Amincan Tmops Look 

123 Sept 1994). 

On. L .4 TnILS, Sept 21, 1994, at A1 

. .  . .  . . 
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'Untrained and undisciplined troops take heal? caaualties, trained 
and disciplined ones inflict them "lZ1 

Disciplined operations m e  not premised on fear of prosecution 
under the UClIJ .  Adherence to the rule of law is instilled by tram. 
mg and based an our national and military  value^ 

A nation state that disregards the human rights of mdi- 
wduals makes warfare unnecessarily harsh, ~ncreases the 
resolve of its enemy, and changes the nature of the con- 
flict How the Army fights 1s a mark of what i t  is and 
what It stands far Laws of i v m  ere only effective in reduc- 
ing casualties and enhancing fair treatment of combat- 
ants and noncombatants alike so long as trained leaders 
ensure t h a t  those laws are obeyed. The commander 
ensures the proper treatment of pnsane r j ,  noncombat. 
ante, and  civilian^ by building good training programs 
that reinforce the practice of respecting those laws 

Former Chief of Staff of the Army, General Gordon Sullivan, 
once told the following d o v .  On the first day of the Haiti operation, 
a young soldier from the Army's 10th Mountain Division disem- 
barked from a Blackhank helicopter and took up a prone firing paei- 
tm-right in front of B network camera crew A reporter Balked 
over to the soldier. and asked him wh? he had taken up a defensive 
dnng position when the only appaient threat was from the horde of 
overzealour reporters The young soldier responded quickly and 
surely, ''Because that IS what I was trained to 

Judge advocates can assist in the development of goad training 
programs.lz6 They can help make units more capable and versatile. 
Wherever possible. trainers should combine tactical. law of armed 
conflict, and ROE training Training should be realmtic, evaluated, 
and tied to the unit's mission-essential task list Iz9 Law of armed 
conflict training at the soldier-level should center on performance- 
oriented training an the "Soldier s Rules," nine minimum principles 

C-l ' 2 5  Jan 19961 
128 FM 100-5, O ~ i ~ ~ l o h a  supra nnre 2 at  2-3 2-4 
127 General Gordon R Sulhian speech ~f the Arm? Judge 4dvacate Generals 

Carpr Worldaide Continuing Legal Education Conference T h e  Judge Advocate 
General's School Cherlofterv.lle Mrgmla 8Oet 1994 
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which every soldier must know and ohe5'3Q Leader-level training 
may he more advanced, involving discussions and problem.soiving 
exerciae8. Particularly when preparing for actual operational appli- 
cation, classe~ on ROE and an the law of armed conflict should be 
standardized throughout the unit.131 

When breaches of discipline occur, commanders and judge 
advacates must process military justice actions fairly and efficiently 
in accordance w t h  law and regulation. Military justice 1s the codal 
mission af the JAGC'32 and It must be accomplished flawlessly. In 
operations, this includes making arrangements for defense counsel 
and military judge support and correctly eetablishing courts-martial 
convening authorities in the field and at  the home station. The Army 
must retain its capability to enforce discipline in the field, whether 
m a combat or noncombat environment The enforcement of disci- 
pline includes trying courts-martial in combat 20n186.~~~ All judge 
advocates must know how to try caurre-martial; as the number of 
eases diminishes, the importance of cmreetly handling m e w ,  both 
from the prasecutorial and defense perspective, ~ncreases 

The nine _lee listed I" DEP'T OF h R W  REO 360-41, ?-NI\C I N  Ulirs. ch 
14 (19 Mar. 1993), are 85 follaur 

.I! Soldiers fight only enemy combatants 
121 Soldiers do not harm enemies a h a  surrender Dmsrm them and 

13, Soldier3 do not kill or tortuie enemy pnmnere of tvar 
(4 )  Soldiers collect and esre for the wounded. Khelher friend or foe 
16) Soldiere da not attack medical per~annel,  faa l i tw or equpmenl 
16' Soldiers destroy no more than the mi%sim reqvlre~ 
( 7 ,  Soldiers treat d l  mviliani humanely. 
$81 Soldiers da not ateal Saldiers respect private property and pnaser- 

191 Soldiers should do their berr t o  pre\enr n i a t m n 6  of the lax, of war. 
Soldiers report all iiolarians a1 the law o f r a r  t o  their puperiors 

turn them over to  your aupenors 

Emnb 

Matters likely considered for reaalufian by courts-martla1 in B combat ions 
inelude 'warlime offenses." offenres inimical t o  the maintenance af good order and 
discipline ~n the field, and aNeniei vmlating the la* of armed conflhcr (although not 
charged a i  such BJ B matter of pdicyl For a diaeubiion of 'uartime" and "cambst 
aNeenbei,'' b i s  OPER4TIO\L LAW HAYDBOOK, supm note 12. ch 17 \\%ether to try eases 
~n B eombst zone slbo depends on a number af factors other than the oNenle, mclud- 
lng the intensity and duration af the conflict and the avadabdiB of panel members 
and witnesses The deemon should never hinge on the auadabihty of ~ounsel, mil). 
tarypdges,  (JT court reporters 
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Judge adxocates must have B clear understanding of how to 
create proummnal units and transfer jurisdiction; how to establish 
courts-martial convening a u t h o r ~ t i e a ; ' ~ ~  and haw to administer 
'>oint justice" in a Joint Task Force (JTF).1a5 Although the legal 
authority already exists 136 and Joint doctrine and implementing 
regulations are matunng,:3' practical expenence in 'joint justice" is 
limited. The growing role of the JOmt force comrnanderl3e w d l  reduce 
the role of the component commander As a result, the impact of 
component regulations and policies will diminish. and divergence 
among the regulations and policies will became increasingly vesti- 
gml Absent compelling reason to the contrary, joint farce camman. 
ders should have clear dieeiplinary authanty over then  subordi- 
nates. Their judge advocates must push to make It happen. 

As the military draws down and increasingly relies on civilian 
employees and contractors to  perform operational and tactical logis. 
tical functions, judge advocates will face questions concerning disci. 
pline of, and jurisdiction mer, cinlians accompanying the force in 
the field.139 While sporadic effort has been made to expand courts. 
martial jurisdiction to include ci\iiians accompanying the force in 
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circumstances short of w a r , 1 4 0  no civilian is subject to the UCMJ 
unless either serving with m accompanying the force in a declared 
war or accused of a war ~ r i m e . 1 ~ ~  

Nevertheless, current United States policy allows the arming 
of civilians far personal defense; authorizes the training of ciwlians 
in the l a w  of armed conflict, UCMJ, and use a i  weapons and equip- 
ment; permits the provision of weapons, protective equipment, and 
uniforms; and requires the issuance of Geneva Convention identifi- 
cation cards 142 If captured by the enemy in a conflict to which the 
GPW applies, civilians accompanying the force in the field shall be 
accorded Status as prisoners of war 143 Arming civilians raises three 
of the many potential questions associated with the current law and 
policy pertaining to civilians accompanying the force One 1s 

whether civilian employees and contractors are sufliciently trained 
to safely and effectively handle weapons. The second 16 whether per- 
sons over whom there E no real disciplinary authority should be 
armed Finally, while there is little doubt that civilians accompany- 
ing the force are lawful targets for the enemy,144 what preasely are 
the limitations on their use of force and how does this affect then 
status under the law of armed conflict?143 

. . .  . .  

While the t h r u t  a f  developrng international law evggeiti that ei,ilisni 
mnmpan)mg the farce ID the Add are combatants (nee I I T E R X ~ O P I U  COMMITTEE or 
THE RED CROSS, C O M M E B T . ~  oh. THE A o ~ i ~ i o v u  PROTOCOLS or 8 JLNE 1977 TO THE 
G m r i ~  CUIWENTIU~E OF 12 AUGUST 1949 615 Isandor et sl edr , 1967) [hereinafter 
PROTOCOL CoMlMmTmYI), United States policy reflects the position that at  leait  COD 
rraetor8 are noncombatants See DEP'I or ARMY. REG 700-137, LOGISTICS C l i n  
AUDIEITAIIUN PROCRM!. pars 3-Pd 116 Dec 1965) ~"[Confractor~l may nor be used I" 
any role that rauld leopardme their role 86 noncambsfanfb'l Although the diitinc- 
fmn between combatant and noncombatant w i t h i n  the aimed forces may no longer be 
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Since Operation Desert Storm. a punitive order regdating con- 
duct, often referred to as "General Order Eiumber I," has become 
common in operations 146 Very much like ROE, a General Order 
Number 1 addresses the commander's concerns and lays out the 
commander's d e s  Like ROE, the order should he tailored to each 
operation Absolute prohihitions on war trophied4' and alcohol, 
while appropriate in most operations, may be unduly restrictwe in 
ather s c e n s r i 0 5 . ~ ~ ~  As always, the commander musL strike the bal- 
ance among morale and discipline and reality and risk 149 

In  combat. B sirn~lar balance must be struck between control 
and latitude, and Eafety and audacity. Accidente, including fratricide, 
within the farce are unfortunate consequences of operations. While 
they are not individually i n e n t a b l e ,  they are collectively 

Q i o  reduce needless n z k  t o  
e killed or  maimed by erplad- 

l n ~  o r d n a n c e  OT mmes  uhen  the) acted I" con f ra \ ' on fm of orders and policy 
Consider prohibmons o n  unauthorized bunkenng. mwenir  hunting. and 'chmbmg 
on or m enemy \ehirlea and equipment' IA p o d  maxim ~n area3 where unexploded 
ordnance and boob) traps are B problem "If )ou didn t drop it don I pick ~f up '') 

In a mulfinsri~nal operstmn, far example. commanders contemplating B cam. 
plete ban on slcohal should consider that other national contingents may hsve liberal 
alcohol pdiries \\>de canaidering the ad\erce impact that rhib may hme on marale, 
commanders also ehould connder the undeniable p o ~ l l i v e  mpaer 01 an alcohol ban on 

168 

-49 il'hen draltinp the order, canrider the "6 C Principle " 
1 COMMON SENSE Does the order make sense? 
2 
3 C O M X W D  INFORhUTION GI1 18 the order publicized through 

4 COSSISTENCY 18 the order applicable. enforceable. and enforced 
throughout all le\els and layer. 01 command, ,An order pmmulgal- 
ed for ~n entire corps l e  better than diverse ordera u n h m  11s subor- 
dinate diviimns a policy pmmulgared h) a unified command and 
applicable to  ell a l a r  e ~ m p m e n t  commands IC better stdl  J 

5 CUSTOMS .4re a m n e ~ t y  and leaders' mipeetian procedures I" 
place p r m  to redep1a)menf c u a r ~ m i  m p e c t ~ a n a ~  

6 CALTION Doer the  order reflect the  commanders n r k  a d ~ e 8 ~  
m e n c  

C U R I P Y  IP the order understandable BL the l o ~ e z r  level9 

CI means aie11ab1e7 
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foreseeable.'50 Mishaps will occur. While accidents should not com- 
promise a mission or halt an operation, they require investigation for 
myriad reasons, the most important IS to ascertain facts to prevent 
their recurrence.'j' Judge advocates must stand ready to participate 
in admmmtrative investigations, commander's inquiries, and related 
activities, including summav courts, line of duty investigations. and 
casualty notification and survivor aeustmce duty, Judge advocates 
must anticipate untoward events and subsequent scrutiny. In more 
serious cases, or to ease the burden an other oifieers, Judge advocates 
will s e ~ e  as investigating officers. In most CBSBB, judge advocates 
will advise investigating officers and the command. In either event, 
the command legal section, including its legal noncommissioned of& 
eers, has a vital role in completing an accurate, thorough, and legally 
sufficient report of investigation. 

VI. The Future 

The challenges af the future are many-the world LS becoming a 
more dangerous place.'62 Despite good intentmn~,153 war will not dis- 
appear, it will J U S  become more confuamg. The nature of future co". 
flicts will involve competitions of diverse technologies BS well as clash- 
es of diverse interests: unregulated weapons of mass destruction ver. 
sub stiictly controlled precision munitions, sticks and club8 versus 
directed energy weapons, and blunt force versus infarmation warfare. 

Kat ali challenges are external. Changes in force size, struc- 
ture, and systems afford both opportunity and nsk 154 Neverthelesq 
change, like the Army's journey into the Twenty-First Century, is 
inevitable.155 

Ib0 See ganaialli Lleufensnt Colonel Charles R Shrader. Friendly  Frra The 
Inerbfable Price P*RCMETms. Autumn 1992 at 29 

158 See YIC-L HOIARO. W ~ A N O  THE L m p w  COISCIENCE 11978l 
See. d g, Steven Mefz & Lieutenant Colonel James Kisut, Tho Siren Song of 

Technalogv and Conflict Shan ofwar. SPECU \VABFARL. Jan 1996, at 2. 
All aha will lead the Army into the next century ahould consider Brigadier R. 

0 S. Bidwell's ''five fallaaer "the fallacy af miniaturiem 1s small good army cannot 
defeat a big good amyl. the fallacy d the m a p  ~ e a p o n  lthere 18 no such thing). tho 
isllsey of war 81 chess (wars are not won by maneuver alone!, the isllaey a i  the blood- 
less operation lnueh IS self.deeeptmn1, and the fallacy or  the PBPSLW enemy f p e n b l e ,  
but neither likely nor oampletely predictable) Brlgadler R 0 S Bldwell. The h u e  
Falloelas. Some Thoughts on Bntish Militnc Thmking, THE ROYAL U ~ I T E O  SEXWCE 
INBIITUTION JUURXV,  Feb 1967, st 63 
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As the Army marches toward Force XXI. the operational 18% 

role of the judge advocate becomes even mom critical Smaller, more 
lethal forces require capable staff officers who ere able to process and 
exploit ~ n f o r m a t m n . ~ ~ ~  Judge advocates can serve 85 multifunctional 
staff aificers. They passes? the education and experience, judgment 
and maturity, and mental acuity and flexibility to cope wirh the cam- 
plexities and pace of tomorrods operations Their greatest asset is 
the and they require extraordinarily little equipment or 
support to he fully operational 158 Judge adwcatee are force multiph- 
em. particularly within smaller deployed headquarters element6 

The Judge Advocate General's Corps of the future ~ 1 1 1  he. 

9 joint and interagency compatible. 

. multifunctional. 

. integrated in doctrine 

* a EUCCBSB multiplier, and 

. a nonlethal element af military power 

The Carps will he p i n t  and interagency compatible with judge 
adxocates and legal noncommissioned officers trained and ready to 
deploy in any command or operational environment Deplqed legal 
elements will likely be joint, built on or with emetmg headquarters, 

168 4 Force XXI objecfne IS ta  w n  the information U S T  See, I 

Oii 'CI  OF 7% CWEF OF STAF?, rancr XXI A \ , m T A I  -\pi OF THE 
Jan 1996, at 22 

' 5 .  'The millfar) staff mum be adequately composed It mus 
brains ~n the fields a i  land. air. and ses uarfsre. propaganda W B ~ .  technolag.. eeonom. 
IC! poliiici and  a130 rhoce ub.0 knau t h e  peoples l i f e "  GL\IRI:  E R : C H  / o h  
L L ~ E ~ D O R F F  ToT?LI"*R 119351 auafrd zn CII I ILDACT~ON.  e u p m  note 13E, at A-l! 

3lanyjudge sdrocateb hare remarked that they ere 'cad? to practice u.!h B 

n ~ n  1 _ P P ~  memo oad the Oaerotianul Leu Handbook. and the Y C l I  CD-ROM 

the ICRCs CD-ROM on ''lnternaflonal Humamranan 
pecial Forces command judge advarsrei hare fie1 
vhich includes, uifhin B briefcase. a notebook computer w!h 

judge advocate seeuans, and the RDL hae become for judge adiocarei the T 
approved 'warkamunc to  the .Army Battle Command System l i B C S ,  Slr 
OLP'T or Amw, Fino  MA\LI*L 21-7. ARXY B ~ T T L L  CO\I&&UD SIBIIM .UCS, i 
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and staffed with modules of judge advocates and legal noncammis- 
sianed officers I j 9  Joint commands in general, and the unified com- 
mands in pamcular, will continue to gain in importanceand so 
will their legal advisors.16o The Corps must develop judge advocates 
for increasingly keg joint a~signments.161 Reserve Component judge 
advocates and the Corps' civilian attorneys, with their critical legal 
~k1116 and interagency experience, are an integral part of the Corps 
of the future 

Judge advocates will mcreamngly serve as multifunctional staff 
officers, particularly in civilmilitary and postconflict operations 
Judge advocates have a t rad i t iona l  role in civil affaire.162 
Tomorrow's Army should strongly consider giving t h e  Judge 
Advocate General 's Corps s ta f f  responsibility for the  civil 
aff~ire,mv,l-militaly operations mission.163 

The role of the judge advocate will be ~ncreasmgly integrated 
into Army and jomt doctrine. The revitalization of the Center for 

Is* The concept af"madu1anry.' much diieuahed I" the  context a i  d i n r m  
redesign. 18 nothing new far the  Corps With the  exeepiim of mme divisions ~n 
O p e r s t m a  Desert Ehleld and Storm umtr or umt composites 1yp1caII) choose to 
deploy tailored legal cells or elements, not the s n l m  SJ.4 sectian Requirements foi 
legal support and s e i v m i  continue af home ststion. Furthermore. United States 
Arm) Reaerreiudge advocate off~cei already .we modular 

160 "Jomtneri" E B profound phenomenon whreh has only marginally impacted 
the mihtav  legal cammunity The day likely will come uhen unified command legal 
affkeei are large organ~rations and the CINCr' legal advlsars B T ~  bngsdier generals 
The r e l ~ u i ~ e  rank and signifiianee of the eemeee' Judge AdLocatea General and the 
Chairman'? legal adiirar will, along w f h  pressure far c~~111an imion  and e e ~ c e  con. 
d i d a t i o n  be B major ~ ~ g a m z a t m n a l  imbue facing the Corpa of the earl) 'henty-r'irst 
C*"t"V 

Aside from lmnt dvry a s s i ~ m e n f ~ ,  B means far judge adiocstes to became 
more proficient 16 t o  d l o w  them to  complete Phase I1 of t h e n  Professional Jomt 
Education IPJEI at  the .?omed Farces Staff College Graduation from the Command 
and General Staff Officer Courae condlifutee campletion of Phaae 1 a i  the P J E  
Whether judge sdiocatei should becameioint 6pecialiy afflcere rJSOrl 16 a queirion 
worthy of careful stud) On the developing process oflmnt educanan. 80r J0n1 C m i s  
OF SI*iF PrBLICIITIob, .4 S r n T E O I C  v15102 FOR THE PRorESSI"\AL MILITARY EOUCirlON 
OF OFFICERE I N  THE ~ V E Y ~ - F ' I R E T  CE~ICRI  (1991. 

Judge advocates w r e  involved ~n the emersng stager ofArmy c n i l  affaire In 
1941. The Judge AdLocate General (and  later Provost Marshall General), Malor 
General Allen P Gullion suggested the  need far advanced mllitan goiernment 
tmmlng General Gulhon Eupenised the production of F d d  Manual 27-6, Miliiory 
Oorernmenf The Corps w a  offered the milltam government m m m n  hut demurred 
H i h m  L COLES L 4la inr  K W E ~ B E R C .  US IB WORLD WAR I1 SPECM STLLOIES. 
CIYIL.4rrURS SOLDIERS B E C O V E  GolTRioRS 8-29 (19W Ironically, t h e h m y ' s  School 
of h l i l i t a ~  Government opened at  the Univer~ify of Virg~nis, later "the horns of the 
Arm) l a w ? e r "  while The Jude* Advocate Generah  School held C I B P ~ ~ P  sf t h e  
Uniuer~ity of Michigan 

In Exercise Prairie \Yarnor 1996. the eapafane exerciee for the Army 
Command and General Staff Colleee and par t  of the Army Advanced Warfighting 
Experiment pdge ad3ocatea served as the GS o i t h s  Corps and 8s the G5 of one a i  
two divieion% pammpsting m the exercise 

113 
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Law and Military Operations,164 which has involved judge advocates 
more fully in the Army's Combat Training Cenrers,lG5 1s a major 
inrestment by the Corps in the Army of the future. Not only must 
the Corps continue to refine Its doctrine. It must ensure that devel- 
aping Army and joint doctrine reflects the  role  of the  judge 
advocate 166 Judge advocates are key players in operations: their 
continued presence in deployed units must be enshrined in doctrine. 
not dependent on the force of personality 

Judge advocates will continue t o  act BE S U C C ~ E S  multipliers 
Proactive operational law advice and legal support and iew-~lce~ m 
the field will facilitate mieemn accomplishment by unburdening 
commanders. reducing distractions, enforcmg discipline. and pro- 
moting effectiveness. Prompt and astute advice, and effecthe train- 
ing contributions, can set the conditions for future succes$. Planning 
and executing the conflict terminatmnlb' and postconflict phases of 
future operations will ~ncreasmgly involve judge advocates. they will 
become key sdxirors in mission analyses, particularly in helping 
define success criteria and end states. Judge advocates will assist 
commanders in executing disciplined operations in compliance with 
an evolving Ian  of armed conflict, and provide more aophisticated 
advice in the area8 of intelligence la\v, spemal operations. and infor. 
mation warfare They will continue to a m s t  all soldiers and families 
through legal assistance and family support activities 

The Corps of the future. even more than today, will be a non- 
lethal element of milltaw ~ o w e r .  Its iudee advocatee are instmments 

.""", "." 
186 A judge advacate has zened as an obrener eontraller 1OC, at the Cor.bar 

Maneuier Trammg Center ,ChlTCi Haherfels Germany since 1993 A judge adlo- 
cake OC was assigned t o  the Joint Readmeas Training Center iJRTC, Fort Polk 
Loumana. ~n 1955. WP ad, and tu0 mom judge sdiacatei  and a legal SCO *ill be 
assigned IO the JRTC ~n 1956 Ajudge advocate \\as asmgr.ed t o  the Baffle Command 
TraininePrairam lBCTP, Fan Lesienuorm. Kansaa in June af 1556 - -  

.e6 This pmceis IS already underray Se\eraljo.rt and r e n i c e  publications con- 
Sir tain chsaterr or aaoendicei on " l e d  resuonnbilnfier'' or ' l e d  considerations ~. .. ~. 

O i t m ~ ~ m m  La* HLYDBOOK. supra note 12 eh 1. iar a 11% aiielected docfrinal publr- 
c ~ t i o n s  The JEL Peace Operatimi CD-ROM mprc note 12, includes the 1595 edition 
af the  o p r r a t m a l  Lnu Handbook The grocecs muaf be c m r i n u o u ~  and monitored 
with i igllance,  p~rtieularly 8s the Army daiinmes and mcrearmpI> relies on Leehnal- 
ogu S~mulanon i  m e  nor canducme to  the presentment of legal I M U ~ P .  and the conrri- 
butmns a i  the SJA are often not quantified 4crordmely the Carps m u ~ r  continue to 
a g g r e s i ~ l )  state I ~ S  case about the role l o c a f m  and ~ r g a n i r a t ~ m  of judge advo- 
cater in the Force XXI A m )  

8. Se i ,  e g hlqlor Vaughn A Ary. Conclu 
Praiiirani 

m t h  regard to  engagement , and  en la rpm 
Ciorr-Fi ,r&rremmts,  148 A l i i  L Rrr 
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role in international military education and training. They will have 
a central role in stability and support operations and in building or 
rehabilitating systems of governance 168 They will likely become 
increasingly involved in international criminal tribunals such as 
those established by the UN for the Former Yugoslavia and Rwanda, 
and in international conferences and conventions on the evolving law 
of armed conflict in a changmg world By their very existence, jud? 
advocates represent the mie of law, and their continued presence in 
the fieid demonstrates the commitment of the nation--and the 
Army-to disciphne and humanity in battle 

VII. Conclusion 

The great challenges of the future are important opportunities 
for the Army Judge Advocate General's Carps. Its offcers are mem- 
bers of two great professions and, as soldier.lawyers, they have 
unbridled potential for future service to the nation. They are, like 
the commanders and soldiers they serve, the beat in the busineas As 
operational law matures, it will increasingly define and expand the 
role of the Carps. Perhaps the mwt  accurate forecast of the future of 
operational law--and thus of the Corps-was provided not by a 
judge advocate, but by B commander: 

Operational law is going to became as Eignificant to 
the commander as maneuver, as fire support, and as logis- 
tics. It will be a principal battlefield activity. The senior 
STAs may be as close to the commander as his operations 
officer OT his chief of staff. . . . Operational law and Inter. 
national law are the future. We need an %A who is a man 
or  a woman for all eeason6. SJAs will find themselves 
more and more part of the operational aspects of the bwi. 
ness. They will be the right hand of the commander, and 
he will come to them for advice l70 

Warner, JAG Corps Poised /or  N u  D+se l i s a i o n s  Human %whir Paining ~n 
Pam, ARw h i % ,  Feb. 1991, at 781, and have the potentla1 far mcreaaed pamelpafmn 
in programs as diverse a% the Marshall Center I" Gsrmisch, Germany. and t he  
I C R P e  international Inat>tufe far Humsnitanan Law m San Remo. Itsly As mstru- 
menta of direngegemenf. judge advocates are eignifirant members a i  tramng teams 
preparing UN, multmatmsl. or other national headquaners t o  suceesifullg accept 
reeponsibiiity from the Uniled States for an mgomg m m m n  ifor example. Judge 
advocates participated ~n BCTP trammg of the UN mi~amn in Haiti military rrsm 
Judge advocates d m  can help ensure the $YCCCSI of follow-an headquarter. two 
judge sdvocates have sened ae legal advisore to  tho Commander, UNYIH 

''Governance " or "relative good government? IS a more reali~tic aspiration 
than 'demoeraey"See generafly fishore Mahbubem. The Weal and the Real. Nm101.a 
I R I E R E S I .  Summer 1993 

" O  Lieutenant General Anthony C Zinni, Commanding General, I YEF, The 
S J A m  Future Operations, MARINE Cows GAZETTE. Feb 1996, st 15. 17 





19961 PERSONNEL MISSING INACTION 75 

THE NEW LAW ON DEPARTMENT OF 
DEFENSE PERSONNEL MISSING AS A 

RESULT OF HOSTILE ACTION 

MAJOR PAMELAM. STAHL, 

In my 46 years of wearing a u r u f o m  in the semce of this 
great and wonderful n a t m  of ours, the understanding 
that America, and particularly her Armed Farces, took 
care of our people wos a fundamental premise. We ptck up 
our wounded and get them to the best posstble medical 
care. We r e c o w  our dead and b u g  them respectfully. We 
take care of the fnmhes of the S e r u m m e n  and women 
when they ore sent away to do the notion's fighting. We 
give our 'eterans dignified tkonhs and osscstance when 
the fzghtng is over And certainly recoaering ourpnsoneis 
and accounting for our missing is just os important as 
those other paints If we ever stop dorng any o f  those 
thrngs, we h a m  let some fundamental decay get started m 
the countv. 

-General John W. Vessey, dr. 
Former Chairman, Joint Chiefs of Staff 

I. Introduction 

On 20 January 1995, Senator Robert Dole, the Senate Ma~orl ty  
Leader, introduced Senate Bill 256,  'The Missing Service Personnel 

Judge Advocate General: Corps. United States Army Presently assigned a% 
Chief Admmstra tne  and Cibll Law D l r m o n  Fort Carson Colorado Sprlngr,  
Colaredo B A ,  magna cum iaudr.  1984. Nortiern State Knkersltv.  
University of Demer LL M ,  1996. The Judge Advocate Generals &h 
Statee Army, Charlottesidle. Vlrgnm Formerly asalgned a: S p e u a l ~ ~ ~ ~  
Assistant Secretary of the .Army (hlanpower and Reserve Affairs) Pentagon 
Washington, D C 1994.95; Military Personnel Law Branch .&dmmlr;rarlve Lah  
D w a m n ,  Onice of The Judge Advocate General. Penragan. Wa'ashw,gton D c 1991.94, 
Chisf  of Cnmnna l  Law, ad Carpa Suppart Command. Saudl Arable.  Desert 
Shieldweself Storm, 1990.91, %a1 Counael. 2d Corps Suppart Command &lllngen 
Berracke, Stuttgart. Oermsnn IOBO. end Admmatratn- Lewdtrornei. i m  Corps 
Kelley Barracks. Stutfgart, Germany, 1998.89 Thlr art& U B ~  based on B u n t t e i  
dissertation mbmitted by the author to satlify m pan, the hlasler of Lawa degree 
requirements far the 44th Judge Adiocste Officers' Graduate Caurae. The dudpe 
Advocate General c School. Knned States Arm), Charlotresidh. vhrgma 

1 General John W Vesae?, Jr , Remsrkr ~n 8 apeeeh to the Katmal  League af 
POWMM Famillie (Summer1 1988. Fepnnfrd in 134 C o \ i  REc E2.738-38 (duly ed 
A U ~  11. 1988) 

' 
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Act of 1995."2 The purpose of the bill wa6 twofold. First It would 
ensure that  the federal government account for serwce members 
and civilian employees of both the government and government con- 
tractors missing BS a result of a hostile action Second, as a general 
rule, the bill would ensure that  the federal gowrnment does not 
declare these persons dead solely because of the passage of time.3 

Senator Dole's bill w a ~  not. however the first legislation 
proposing changes to Department of Defense procedures on accaunt- 
mg for missing persons Since 1989, members of Congress have 
introduced such l e g d a t m n .  but the legielation had never been 
reported out of cammntee in either the House of Representatives or 
the Senate.4 This time. however, the powerful Senate hfajonty 
Leader sponsored the legislation and he was persistent Senator 
Dole had introduced an identical bill the p r e w "  year, 1994, but 
Congress had not been able to consider the bill before ad~ournment .~  
Fmally, the stsge was set for significant change. 

Senator Dole, mtroduemg Senate Bill 266 remarked that he 
sought to restore some of the Department of Defense's "credibility" 
on accounting for prisoners of war and those who are misang  ~n 
action, and to "rebuild faith and trust between the public and our 
federal government 1'6 To further this intent, Senator Dole proposed 
new procedures far determining the S t a t u  of missing persons, 
including judicial review of certain decisions Further, as originally 
introduced by the Majority Leader, Senate Bill 2 5 6  provided for 
appointment of counael for the missing person, required access to 
government information and the missing person's personnel records 
by both family members and the boards of mquir), and allaned cei. 
tam persons to be represented by counsel et these boards 

2 S 256, 104th Cang l i t  S e i s  19551 [hereinafter 5 216, Seiersl /etereni 
organiiatians supported Senator Dale's bill. Ineludmg the  .American Leeon ,  the 
Disabled h e n c a n  Veterans, the Sstional Vietnam \Meran5 Coalition and V ~ r N o u  
See lerteri of 'uppart from veterans arwmratmni attached a$ exhibit? mf 141 C m o  
RZC S1.279.81 idailyed Jan  20, 1995 

3 S 256 s u m o  n o t e  2. S 2 
4 See, e g ,  H R  1730 IUlsr Cong 1st S e s ~  ,19898 r e p r i n f d r n  135 Co\c RIC 

H980 'daily ed Appr 6 .  1989., H R 291. 103d Cang, 1st Sees 115931 reprinted m 135 
COYC Rrc  H102~dal lyed  Jan 6.  19% 

5 S 2411. 103d C o w .  2d S e r i  ,1994 reprinted 2 "  140 COSC REC S12.211 
ldady ed.Aug 19, 1994' 

8 111 COFG REC S1.274-75 dsil) ed Jan 20 1995 Senatarc Laurenberg. 
Lieherman, and Simpson msponmred S 256 In his remark3 upon iiirroduction of the 
bdl, Senator Lautenberg. xho like Senator Dole 16 a Wm!d \\sr I1 retersn. explamed 
wh) he believed that the lepslat ian was needed Senator Lsulenberg found r h s l  
"when the Penragon looks sf !the problems Kith the cur~enr accounf~ng p~ueedurerl 
the) ~ e e  a T O S ~  pxture " Therefore, he  believed there was "a general lack of will with. 
~n the Pentagon to  update >ti management procedures regarding mlsmng per%oni" 
Id at S1.280 

5 256 s u p m  note 2 



19981 PERSONNEL MISSING IN ACTION 77 

Less than one month after Senator Dale introduced this bill, 
Representative Benjamin Gilman, Chairman of the Committee on 
International Relations, proposed similar legislation in the House of 
Representatives. House Bill 945 also was entitled "The Missing 
Service Personnel Act of 1995."3 He intended his legislation to 
"unveil the curtain of secrecy which currently surrounds m y  DOD 
decision concerning a person's Status as missing m action."g 

In  June  1995, the House of Representatives Committee on 
National Security incorporated House Bill 945 into the House ver- 
sion of the National Defense Authorization Act for Fiscal Year 
1996.loAe the Committee on National Security explained: 

For years, Congress has struggled to find ways to obtaln 
the fullest possible accounting of American service mem- 
bers  and  civilians under  the  employment of the  
Department of Defense who were listed as mismng in 
action or became pnsaner~ of war. 

. . . .  
This process [ a  specified cham of reporting and a caordl- 
nated process of inquiry] will help to resolve perhaps the 
greatest recurring tragedy related to unresolved cases of 
missing 8ervlce members whose families and next of kin 
have experienced bath fmlustration and angutah ~n trymg 
to obtain answers from an unresponsive bureaucracy 11 

Nstianal Security, Hause of Reprerentalms. called House Bill 945 "39 pagee of the 
b e l  legidstion I h a w  ever seen'' Continuoiton o,fRrmorks on 50th Ann~uriion of 
World War 11, 141 CUNO REC. H5,361 fdarly ed May 18, 1995). 

141 C o i c  RLc E368 (daily ed Fib 16. 1995). Max" vetrrani mgamzarions 
dm aupparted H.R. 845, indudmg the Ameman Legion, the V~efnem Veteran3 of 
Amencs, the National Alliance of Famllles, New York State POWMIA. the Amenean 
Dsfenae Institute VmtPaw the  Marme Corpa L e a p *  the Live POW Lobby of 
America. end Task Force O& of Colorado See letter; af mpport from vetelan3 
Olgsnlzstlons attached 8% e x h h t i  at id E369-70 

lo H R. REP NO 131, 104th Cang, 1st Sese 460-72 119951 Iheremsfter H 
NO. 1311 Repreaentative Oilman also aifered Flw amendments to H R 945 
were accepted The amendments  meluded.  i l l  B r e q u u e m m t  t h a t  t h e  State 
Department. the Transportatran Department, the Central Intelhgenee Agene): and 
other relevant ~ g e n c a s  appmnt 8" officer rssponelble for hsndhng m ~ s s ~ n g  person 
muel:  (21 a requirement that  the Department of Defense oifiee c m r d m t e  wlth t h e e  
aEenelea, (3) B change from 24 hours fa 30 dsya th s  tme allotted LO a fsmlly member 
I D  mepmdmg to the Department of Defense board ai mquily. I41 an extenman a i  the 
time aRer which t h s  Depaliment of Def~nse may termmate further ~ ~ Y I S Y  baerda 
after first notice of a disappearance from 20 to 30 years and (5) B pmvmon allaw~ng 
family members of 8 mlismg pereon the rlght to ludlcial review of any flndlngs of 
death made by the board 141 COW REC H6 891 (dally rd June 13 19951 See ai80 
141 CON0 REC E1.235 (daily ed June 15, 19951 (BtBtement af Rep K m  dmevamg 
the Oilman amendmentnl. 

" H R. REP YO 131. supra note 10. at 223-24 
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The Senate Cammlttee on Armed Serwces also made its iersion of 
The Iilissing Service Personnel Act of 1995 part of the Senate ver. 
s ~ o n  of the National Defense Authorization Act for Fiscal Year 
1996.12 The Senate Armed Service8 Committee had significantly 
amended Senator Dole's origmal bill, however, deleting what it iden- 
tified as the most controversial prav~nons.  For example, the Senate 
version no longer included Civilian employees Additionally, the 
Senate Armed Services Committee deleted the prov~sions requiring 
that the missing person be represented by counsel and that certain 
hoard decisions he subject to judicial In commenting on It3 
vemion of the legislation, the Senate Committee an Armed Services 
believed tha t  "the recommended prov~s ion  will mSmt the 
Department of Defense and the next-of-kin of missing senwe mem- 
bers ae both struggle with the emotion and frustration of a system 
which has, to date, proved insensitive and unrespons~ve."'~ 

Not wegone  on the Senate Armed Services Committee agreed 
Senator John McCam, a farmer prisoner of  war in Vietnam,1E 

12 S REP No 112 104th C o n g ,  li 

he had hoped for but it reprecenled a11 that the Senate WE wllmg to adopt Senator 
Dole noted that the Department af Defense had ohjectians to  his urwnal bdl. as did a 

1 4 1 C m G  REC SlZ,j34,dsi lyed Sepf j, 1995, 
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apposed even the amended Senate language. Senator McCain did 
not share the committee's editorial characterization of the current 
accounting system ab "insensitive and unresponsive."16 While admit. 
ting that this may have been true many years ago, Senator McCain 
believed that the Department of Defense and the Military Services 
had since taken extensive measures to make the system "seneitme, 
responsive, and most important, workable."" 

Undeterred, the conference committee agreed to the House version 
of The Missing Service Personnel 4ct of 1996 Disappointed in the 
conferees' action, Senator McCain again urged his fellow Senators 
not to adopt the House version (now the conference \,ersion). calling 
it "the most egregious . . . unworkable, unnecessary, and counter. 
productive provisions related to missing service p e r s ~ n n e l . " ' ~  
Senator McCain believed the  current Department of Defense 
Prisoner of War and Missing in Action Office resources and proce- 
dures were "fully adequate to accomplish the objective of determin- 
ing the fate of all of OUT missing people."20 Additionally, Senator 

16 141 CavG RPc E12 534 ldailj ed Sept 6 19951 
- >  I d  
-8 H R  C m F  REP NO 450. 104th Cane ,  2d Seri 

CONr REP KO 406. 104th Cong , 1s t  Sess 158-76 13995 
of the N D M  far FY96 eonferenoe repon weed by Pr 
1996, the mginal repon's v e m m  of The Yishing Sen? 
identical to the pmviiion finally enacted) 

lo  141 COSG REC S18873 ' d d j  ed Dec 19. 1995) 
Id Senator YcCain further rtared 
The !anpage ~n the conference report prohibits the r e ~ l e w  boards It 
establishes from m a h n g  B finding that B ~ e ~ i e e m s n  hae been killed m 
action iffhere i s  "any credible evidence that  suggesfa that the peraan 18 
alive'  If defines I b c l  10me that esen d 30 much time has passed that IT 
18 physically imposrible for a particular unaccaunted-for senicemen 10 

declare him dead If"credible evidence'' 1% 

broad and undefined efandard It would 
 OS, a defemination of death, leawng the 

families of misiine perianb uirh unfounded hopes that  their laved m e e  
are s l iw  and unKarrsnfed fears lor their safety and health This le  
something that we clear]) rqeeted m the mgmd Senate blll and should 
not have agreed VI m conference I would p m f  out to  my colleagues Lhsr 
there are roughly 78 000 ~ e r ~ i c e m e n  miasing from World War I1 And 
this 1% an example af B w r  where we uslked the battlefield It  mlght be 
a i  interest t o  note a i  well t h a t  at the  ~ ~ n e l u d i m  of t h e  bat t le  a i  
Lexington and Concord, rher i  were five missmg minutemen Missing 
~eivicemen are unfortunately-and v e p  tra@csIly--a fact of war-as 
much 8s death 1s B fact of war 

The bill eontams several other ~imilar unworkable and unneceb~an 
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McCam emphasized that the Department of Defense. the reg~onal  
commanders-in-chief, and the Chairman of the Joint Chiefs of Staff 
strongly opposed the conference version 2 1  By letter to Senator 
McCain, the Chairman of the Joint Chiefs of Staff added his "strong 
support to the Senate-passed version of the legdation" as IC would 
"go a long way toward addressing the concerns of the Congress. the 
Amencan People. and our militav without unintended impacts we 
believe would be detrimental to our warfighting capahil~tg"22 

Despite these concerns, both the House and Senate passed the 
conference version BE part of the National Defense Authanzation Act 
for Fiscal Year 1996 .Although the President originally vetoed the 
Authorization Act because of budget objections on 28 December 
1995, Congress revised the budget provisions of the Authonzatmn 
Act and President Clinton signed it on 10 Fehruar) 1996. thus  
enacting The Missing Service Personnel Act of 1995.23 .After years of 
trying, Congress finally had succeeded in passing legislation to 
reform the m a n n e ~  in which the Department of Defense accounts for 
Ite missing personnel 

~eparring requirementi on commarderi  ~n the  field at the \ e n  ' m e  
their principal reiponubihr) should he fiehtmp and ~ i n m n g  a xar .  and 
the reopenmg of case? from p m m r  cann~cts 

id 
21 7.4 

zi Id at Sle  674 General Shalikaihiili wrote 
Dear Senator hlcCam Thank you far fskmg t ~ m e  to  meel virh me :art 
seek  and ehsrmgjovr  nniighri on some 'en impartant Defence issues 
we fare now and I" the camine reare 

. 
members u~ll  be l m e d  BE musmg or forgotten if taken pnianer Thir 
count" has m unbreakable carnm~tmenr to  our men and u ~ m e n  ~r.  unl 
form that such ulli not be t k  case However, lsnplsge i n  the House- 
passed w r i i o n  would meate a bureaucrat) requ~nng  CINCr to diierr 
precmus manpower t o  r h x  L : S U ~  ~n the middle of B conf.iet uifhaur 
relm.ne the amiet' o i  our men and women 

The CIhCs have addressed rhr details. but l e i  me add m+ 31rone SUP 

9 3  The hatianal Defensehurhoriialion.ief for Fiacal Year 1556. Pub L No 101- 
106. 5 669 110 Star 166 ,15961 1 3  56916111 t o  be codified at 10 Ll S C 1501-1513' 
[hereinalter ~eeiiana of &658b8.11 will be referred to  b) their Title 10, United States 
Code sectmn demgnaimnr uncodified eecrinni a1 the publie la%, w1I1 be referred to as 
section! o f t h e h D - i i f o r F S 5 6  
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Will the new law actually improve the accountability process 
for Department of Defense personnel missing as B result of hostile 
action? To answer this question, this article first examines the law 
as enacted. I t  wil l  then review the history of American law on 
accounting for m m m g  persons and the United States government's 
attempts t o  account for those missing as a result of the Vietnam 
Conflict. N e x t  is  an analysis of whether the new law actually 
improves current Department of Defense and military service pali- 
cies on deciding the status of persons missing 88 a result of hostile 
action. The final section proposes changes to the new law that are 
necessary to clarify Its meaning and provide realistic and practical 
procedures to improve the mditaly's personnel accounting system. 

11. The New Law on Accounting for Missing Personsz4 

The new law details a comprehensw Bystem of accounting for 
missing senice members and certain civilians. Reflecting the impor. 
tance of the issue, the law requires the Secretary of Defense to estab- 
lish nithin the Office of the Secretary of Defense an office with 
responsibility far poliey, control, and oversight of the entire missing 
persons program.26 Additionally, the Department of Defense must 
establish uniform policies throughout the Department of Defense for 
personnel recovet726 and for determining a person's status Zi 

id 
26 10 C S C A 5 15Ollalll) (Weeit Supp Msu 19961 The Senate and House confer- 

ees intended this ofice "to have a braad range afieeponeibililier that include those of 
all the indnidval afiees that cwen t ly  have rerpanerbdmee far P o u  MIA matters " 
In addition 

The conferees expect that the Secrefar) of Defense wll  orgamre thx  
new aNiee t o  %ewe 8s the single focal p m f  m the Department of Defense 
far POTYl'bIM mafiere and consolidate the formulation and oversight of 
search. rescue, escape and evaemn and aecaunfabilitj poheiei The con- 
ferees further exaect that the Secretan OS Defense wli make ever" 
eNmt to  ensure a'ciase iorking relarra&hip w t h  the national Intel ib 
genee agenclei 

H R CONI. R E P  No 450, supio nore 18. sf 801 
The o f i r e  a160 1% respansible for coardmatmg with other Department of Defense 

offices and all departments and agenciea af the Federal Government 10 U.S C. 
B l6011alill-(2) In addition. the new Isw reqmres rhe Secreta? ai nanrparta tm t o  
designate m a t l c e r  OS the Department of nmrpansbon  to haw rrapaneibilaj within 
that department far matters relatmg t o  mmmg Coast Guard membera id. 5 15lOla) 

10 U S  C A. S 1501la113i IWeat Supp Mlaj 19961 Personnel recovery includas 
search. rescue. escape. and e v a ~ i o n  id 

PT id 5 16011b)ll) The law slm requires the systematic. eomprehenwe, and 
timely collecflon. analysli. rev~ew dissemination and periodic update of information 
related 10 missing persona id 5 I5OllblilrtBI. Moreover, the Secrersry of Defense 
must presenbe these proeedvree ~n a single d m c m e  applicable to all elements of the 
Department a i  Defense id 5 16Ol~b)l3I The Secretary af Ranapartanon dm must 
preaenhe procedures similar to those required of rhe Secretary of  Defense Id 
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To understand the new rules. and the controversy surrounding 
their enactment, it is first appropriate to renew the nev la\< itself 
Only after such a review can one fully appreciate the law's impact on 
the Department of Defense and its ability to exercise discretion m 
accounting for persons during hostile actions For the judge advocate 
and crilian attorney, this revieu illustrates that eaunsel must be 
thoroughly versed in the law's detaded investigative requirements. 

A. Purpose and ApplLcobility 

The purpose of the Missing Service Personnel Act of 1995 1s to 
ensure that an individual "who becomes missing or unaccounted for 
ie ultimately accounted for and, as a general rule. 1s not declared 
dead solely because of the passage of time "26 The law applies to ser- 
vice members on active duty who become involuntarilg absent only 
a3 a result of a hostile action or under circumstances suggesting 
that the absence resulted from a hostile action The law also appliea 
to civilian employees of the Department of Defense, and employees 
of Department of Defense contractors Hho serve with or accompany 
the United Stateskmed Forces in the field and become mvoluntaii. 
ly absent under similar circumstances 2y 

B Beneficiarres 

The law entitles particular Individuals to certain rights and 
benefits because of their relationship to the missing person These 
persons include the 'pnrnari. next of kin" and "other members of the 
immediate family." The missing person's primary next of kin 1s the 
individual authorized by law to direct disposition of the person's 
remain5 " P n m a v  next of kin'' include a spouse. a blood relative. an 
adoptive relative, or a person standing in loco parentis to the miss- 

18 Tke NDAA ior FY96, m p i a  rjore 23. 5 6691% 
25 10 U S  C h 6 I6Ollc8 .!Vert Supp Ma) 19961 A s  ~rlglnal!y I n t r o d m e 2  b: 

Senator Dole The >liismg Semee Personnel Act of 1996 applied to  d l  federe: go\ mn. 
ment employees S 266,  supra note 2 D 3's Instead. the SDM fa r  W96 inpra note 
23, 9 569 e ,  requwea the Seerelan. of Stare t o  conduct a cornprehensne m d r  o l i u r  
rent peraannei accountmp prncedLres ior federal gmernment emplo?ees sother than 
ernalaieer af the Deaartment of Defense covered bi the ne- la- i o  determine . .  . . .  . 

. .  
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ing "Other members of the immediate family" Include chil- 
dren, parents and 

The law also require8 that on enlistment or appointment a s e ~ .  
vice member must specify in writing the person, if any, whom the 
8emce member wishes to receive information on their whereabouts 
and status. This person, called the "preilously designated person," 
must be someone other than the service member's primary next of 
kin or immediate family member. Periodically, and whenever the 
service member 1s deployed as part of a contingency operation, the 
Service Secretary must require the service member to reconfirm or 
modify the previously designated person 32 

10 U 9 C 4 $ 1513141 'Teat SUPP Ma? 19961 definer " p ~ ~ m s n .  next of k d t o  
mean the lndirndval suthonied to  direct dlspoaltlon of the persan'i r e m s m  under 10 
u s c. e i 4 a ~ ! ~ j  u98ai sectLon 1 4 6 ~ ~ )  proVldee 

Only the fallowing person3 may be deelgnated to direct diipaaman of the 
remains a i  B decedent covered by fh lb chapter 
!I1 The sun?vmg s p ~ u e e  of the decedent 
121 Blood r e l a t ~ e b  of the decedent 
WAdoptwe r e l a t ~ s  of the decedent 
(41 If no peraan cavered by d m b e s  111-(31 can be found. a peraon stand- 
ing in loco parenix ta  the decedent 

Q1 10 U.S C A 6 1513(51 IlVert SVPP M a i  19961 defines "Immediate famlly mem. 
ber" to  mean 

(8) The spouse of the person 
!hi A natural chrld adopted child stepchild or illegltimare ehdd (11 
aeknowledged by ti;, pereon 01 parenthood has been eltsbllshed bu B 
C O Y R  of competent jurmdictionr Of the person except that if i w h  child 
has not attained the age of 18 years, the term means B dun l i lng  parent 
or legal guardIan of such ehdd 
lcl A biolaglcal parent of the person. unless legal mstodr of the person by 
the parent has been preulourly termmated by r e a m  of B court decree UI 
oihemlae under law and not restored 
ld)A brorher or miter a i lhe person, 11 such brother or sister has attaaned 
the e m  af 16 years . .  
(el A n y  other bload relstlie or adoptwe re1atn.e of the person, If such rei. 
atwe was p'en sole legal custody of the person by B court decree oth- 
e w m  under law before the pereon attamed the age of 18 yeara and evch 
cvatody was not iubsequently terminated before that time 
Id 3 1513561 defines a "prenausly designated person'' to mean ''a penon deaig- 

nated by the mrsrmg p e r m  under ~ e ~ f m n  655 of frtls 10 Unrted Stated Code'' The 
NDAA for R'96. dupia note 23. 1 5 W d l  amends chapter 3.7 of nfle 10. unlred States 
Code by adding s e c t m  665, entitled 'Demmar~on of person6 havlng Interest ~n status 
of a missinp member"Thls new iectmn orovldee 

(81 The Secretary concerned shall. u ~ e n  the enlmfment OT annnlntmlnt 
a i  B perdon ID the armed foreea. req ire  that th8 peraon ape6Fy ~n &t. 
mg the person or persans If any, other than the person's pnrn~n.  next of 
kin or immediate family. to rhom informatian on the *heraahnut. and ~~ ~~~ ~ 

status of the member shall be pmmded if such whereabouts and ntslvs 
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C Pay and Allauances 

The law provides for the payment of pay and allowances to all 
persons in a missing status OT those declared dead and later found 
alive and returned to the control of the United States, except those 
subsequently determined ta have been absent without leave or  

Therefore, once declared missing, B person continues to 
accme pay and allowances until that Status 15 formally changed by 
the Service Secretary The law also amenda provieions of the 
Miesmg Persons A d 4  by including pereons placed in a miseing &a- 
tu5 under the new law.35 Therefore, under the new law, a missing 
person's dependents may receive allotments of the missing person's 
pay and allowances during the period that the Individual 1s in a 
missing statue 36 

D Immediate Commander's Initial Report 

The law requires that the immediate conduct the 
first inquin- into the missing pereon's whereabouts. The commander 
must conduct this inquiry, called a preliminary assessment, any 
time that the commander ieceive~ information that the whereabouts 
of a person covered by the law are uncertain and that the person is, 
or may be, involuntarily absent as a result of a hostile action If the 
commander decides that the person is missing, the commander must 
recommend that the person be placed in a "missing 5 t e t ~ s . " ~ ~  To he 
placed in a missing status, a person must he absent m one of the fol. 
lowing categories missing, missing in action. captured, heleaplered, 
besieged, interned in a foreign countrx. or detained in a forelgn 
country against that  person's will 39 

are investigated under chapter 76 of thir t i t le  [the ne* law1 The 
Eecreran shall periodically, snd whenever the member IS deployed 8s 
part of 8 rontmgency o p e r a r m  or ~n other c~rcumrtmces rpeclfied by 
the Secretary reqmro that evch de%ignstian be reconfirmed or modified 
b i  the member 
Ibr The Secretary concerned shsll upan Lhe requecf or a member. permit 
the member f n  r e v m  t he  nerbon 01 ~ e r s o n i  mecified bv tho member . . .  
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Once the immediate commander decides that the person should 
be placed in a mmsmg status, he must forward a repart containing 
that recommendation to the theater component commander having 
jurisdiction over the missing person.40 Implicitly, then, if  the mme. 
diate commander decides that the person's absence does not fit one 
of the missing status categories, the law does not require the cam- 
mander t o  submit a report to the theater component commander. 
Far example, the commander may decide that the person 18 volun- 
tarily absent, such as absent without leave, or that the person is 
deceased. 

No later than fourteen days after the theater component com- 
mander receives the immediate commander's report, he must for- 
ward it to the Secretary of Defense or the Senice Secretary fallow. 
ing Department of Defense procedures.41 The theater component 
commander must certify in the repart that he is taking "all neces- 
sary actions" and using "all appropriate assets'' to resolve the per. 
son's status.42 The law does not require, however, that  the theater 
component commander make any recommendation BS to the status 
of the missing person. 

E. The Semice Secretary's Initial Determination ofStotus 

No later than ten days after recemng the immediate commm- 
der's recommendation through the theater component commander, 
the Service Secretaly must appoint a board to conduct an inquiry into 
the person's w h e r e a b o ~ t s . ~ ~  If more than one person's status 1s relat- 
ed, one board may inquire into the whereabouts of all such persons.@ 

1. Board Composztzon and Mtssion-The board must be com- 
posed of at  least one individual who has expenence and understand- 
ing in military operations similar to those in which the person disap- 
peared. The board member must be B mditary officer in the C B B ~  of a 
missing service member or a civilian in the case of B missing civilian 
employee. The individual also must possess B security clearance that 
affords him access to all information relating to the whereabouts of 
the ~ e r s o n . ~ ~  

ID I d  5 15OZ!al This section require8 that the immediate commander transmit 
the repor! within 48 hours from ~ e e i i p r  a i  the initla1 mformafion that the person's 
whereabouts la unknown 

I d  5 150Z<b) 
4 3  Id P 150318) 
4 4  Id § 15031bl 

Id 5 1503(el!ll-131 
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This board must 'collecr, develop, and mvestlgate all facts and 
evidence" relating to the person's status,46 includmg actmns taken to 
find the person,4T and must maintain a record of Its proceedmgs.46 
The hoard must analyze the facts and evidence, make findmgs baaed 
on that analymr. and "draw conclusmne" as to the whereabouts and 
status of the absent person 49 

2. Assignment "/Attorneys-The Sernce Secretav m u ~ t  a e i ~ g n  
t o  the board ajudge advocate, or a c~rilian attorney to provide "legal 
counsel 'I This attame? must have "expertise" in the law relatmg to 
missing persons, including death determinations and rights of fami- 
ly members and dependents 50 A point of controversy IS the additzon- 
a1 requirement that the Secretaq appoint a "missing person's coun- 
sel" to represent the missing person. If the inquiry ~nvolves two or 
more mdmiduals. a single attorney may represent them Thla 
attorney represents only the interest of the mlsamg mdmdual, not 
any member of that individual's family or any orher interested par- 
ties j2 The missing person's counsel must he qualified under iirticle 
Zi(h1 of the Uniform Code of Military Justiceb3 and must haxe a 
security clearance affording the counsel BCCBBE to  oil information 
relating to  the uhereahauts of the peraan Similar to the counsd 
appointed to advise the board, the missing person's counsel also 
must hare "expertise" in the law relating to missing persons 54 

The hoard of inquiry must ensure that  the m m m g  permn's 
counsel has complete access to the board proceedings. including all 
information conaidered by the board The counsel must ohsewe all 
offimal activities of the hoard and may question wvltnesses before the 
board.jj The law also requires that  the m m m g  person's counsel 
asaume m m e  duties ordinarily those of the attorney appointed t o  
advise an  admmistrative hoard For example, the counsel must 
''msi8t the board' in ensuring appropriate Information LE "collected. 
logged. filed and safeguarded "56 Further. the missmg person's coun- 
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absent without leave, ( 3 )  declare the person a deserter. or  14) 
declare the person dead 66 The law prohibits the Secretary from 
making a board report public until one year after the date the board 
of Inquiry Eubmitted it6 report 6 7  As an exception, however, the 
Secretary must provide the board repart, including the names of the 
board members and any unclassified aummary of the immediate 
commander's report, to the primary next a i  kin and other members 
of the immediate family and any other prev~ously designated per- 
son. The Secretary a h  must inform these mdwiduais that  the 
United States wlll conduct a subsequent review on or about one 
year after the date of the first official notice of the disappearance of 
the person, unless information 1s available sooner that  may result 
in a change in ~tatus.68 

F Subsequent Boards oflnquiry 

The Service Secretary also must conduct a "subsequent board 
into the whereabouts of a p e r ~ o n , ~ S  which may combine its inquines 
if the absences of two or more persons are factually related A sub. 
sequent board E required under two circumstances 

First, the Secretary must appoint B board If, within one year of 
the date the immediate commander transmitted his repmi to the the. 
ater component commander, information becomes available that may 
change a person's status.i1 Persons whose status are subject to review 
under this requirement are those who were the subject of an mitial 
determination by the Secretary concerned.72 Consequently. the 
Secretary must convene a subsequent board based on new informa- 
tion regarding any person who was the subject of an initial board of 
inquiry. not just those whom the Secretary placed in a missing status. 

Second, the Secretary must appomt B board to inquire "into the 
whereabouts and status of a missing person" on or about one year 
after the date the immediate commander transmitted his report to 
the theater component commander j 3  Arguably, because the law uses 
the term "missing person,' this provision may be interpreted as 
applying only to mdiwduals placed in a m m m g  status Two other 
provisions Indicate, however, that  the law requires a Secretary to 
conduct the one-year inquiry into the status of any person who was 
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the subject of an initial determination. First, the subsequent board 
of inquiry is not limited to those in a mmsmg Etatus if additional 
information is discovered within the oneyear time period Next, the 
Secretary must inform certain family members of a11 individuals 
who were the subject of an initial determination, not just family 
members of those placed in a missing etatw, "that the United States 
will conduct a mbsequent inquiry . . . on or about one year after the 
date of the first official notice of the disappearance of that  per~on." '~  
The better interpretation of this provision is that the law requires a 
board at  the one-year penod for all individuals who were the subject 
of an initial deterrnmatian. Additionally, the law contains no exeep- 
tion to the requirement to appoint a board an or about the one-year 
time period. Consequently, the law appears to require the one.year 
subsequent inquiry even i f  the Secretary has recently conducted 
such B board based on the receipt of additional information. 

1. Board Composition and Mission-Although the initial board 
may be composed of only one member, the subsequent boards of 
inquiry must have at  least three members, including a board pres,- 
dem'5 Only the president is required t o  have a security cleamnce 
tha t  affords a c c e ~ ~  to all information relating to the person.'b 
Additionally, one board member must have an occupational specialty 
similar to the missing person's:: and have an understanding and 
expertise in activities similar to those in which the person was 
engaged when he or she disappeardYs 

The subsequent board of Inquiry must review all previous 
 report^,^^ collect and evaluate any information on the whereabouts 
and status of the pereon that has become available since the origmal 
ststus and "draw conclusions" as to the s t a t u  of 
the person8' Additionally, the board may secure directly from m y  
agency of the United States all information that it considers news- 

If the board 2s mpumng  i n t o  only the b t a t u ~  of r e n m  
the board to be composed of officers in the grade of major 

or hutenant  commander 01 above If the case 18 only abaut c ~ v i i ~ n s ,  the board must 
be eompaiid a i  not less than three Department 01 Defense employees m the grade of 
GS-13 or higher. service members SIEO may sene  on there boards l i the  board 1% con. 
ridering bath senire memberc and ~ i w l i s n ~ .  the board musf eonaisr a i  st least m e  
aficer and o m  employee of the Department a i  Defense The remammg board mem- 
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s a v  to conduct the In releasing the miormatian. the 
agency head must declassify information. or release the information 
in a manner not requiring the removal of markings indicating the 
claseified nature of the Information. If  the agency cannot remove or 
summarize the clasmfied information, the agency must make the 
classified information available only to the board president and the 
counsel for the m m m g  person 63 

2 Assignment of Attorneys-The Secretary must assign a judge 
advocate, or appoint a civilian attorney, with the same qualifications 
8s those for the ong~na l  hoard of i nqu i9  A g a r ,  the couneel is t o  
provide legal advice to the b o a d E 4  The Secretav also must appoint 
a "counsel far the missing peraan" with the same qualifications and 
duties as specified in the orienal hoard of inquiry55 

3. Access to the Public-Unlike the o n g ~ n a l  hoard of Inquiry 
the primary next of kin, other members of the immediate family, and 
any other previously designated person mal- attend the subsequent 
board Board proceedings at which clare>fied mforma- 
tion IS discussed, however. are closed to persons not having appro- 
priate sscurity  clearance^.^^ Additmm.ll~-, the p n m a r j  next of kin 
and the prevmusly designated person may attend the hoard m t h  
private counsel 6 8  These individuals and other members of the 
immediate family must have access to the person's personnel file, 
unclassified reports of p n o r  boards, and other ~ n f o r m a t m n . ~ ~  
.4dd1tmndy, all of these individuals may present infarmarion at the 
hoard proceedings and may submit witten objeCtmnt to a hoard I ~ L -  
ommendation yo 
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4.  Board Recommendation and Report-The board must recam. 
mend whether the person's Status be continued or changed,g1 but 
may not recommend that a person be declared dead unless the board 
makes specific findings similar to those required of an original board 
of inquiryg2 The board then must forward a report to the Secretary 
containing it6 findings, conclusions, and recommendations on 
status.93 

5. A c m n  by the S e r u m  Secretow-No later than thirty days 
after receiving the report, the Secretary must review the board 
report, the ~ e p o r t  submitted by caunsel far the missing person, and 
any abjections to the report.g4 After determining the report to be 
complete and free of errors, the Secretap muat make B determma- 
tian concerning the missing person's status.95 Additionally, no later 
than nxtg days after making a determination, the Secretary must 
provide the board report to the primary next of kin, other members of 
the immediate family and other premausly designated persons.gE If 
the Secretaqj continues the person in a missing status, the Secretap 
must notify these individuals that the United States will conduct fur. 
ther reviews into the whereabouts af the missing p e r ~ a n . ~ '  

G. Further Reuiews 

Further review boards m u d  be appointed to inquire Into the 
whereabouts of any person m a  missing s t a t u  a8 a result of a subse. 
quent board of inquiry.s8 These further review boards m e  governed 
by the snme procedures BJ those of the subsequent boards of inquiry 
discussed above.99 The Secretary must appoint B further review 
board under two conditions. 

First, if the missing person "was last known t o  be alive" or 
"WBB last suspected of bemg alive," a board is required on or abaut 
three years after the date af the initial report of the disappearance 
and no later than every three years thereafter.100 A board is not 

I d  5 1504Ie1(41 
02 Id B 1504(irI2, See 0180 Id i 1507 and diecussion s u p m  p i  I1 E 4 Iregarding 

Id 5 1504Iei151. I i i l l l  The report also must mclude the evldenee eonridered b) 
the rfandard of proof nece~cary t o  declare a person ta be dead1 

the board Id 5 140403 
*4 Id 3 l5041klll) 

Id i 1504ik1!3) 
w Id 5 1504l11111 
li Id i 1504I11(21 

Id P 15051al 
Id 5 1505'dl 

100 Id 5 l6051bl 
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required, however, after thirty years from the initial report of the 
disappearance or if the Secretan- accounts for the person lnl  

Second, if at any time the Secretap receives information that 
may result  in a change ~n e ta tu i  of the missing person,  the 
Secretav must appoint a further review board Unlike the subse- 
quent board of inquiry. the law specifically provides that if the 
Secretary appomte a further review board under theee c~rcum- 
stances, the time for the next three-year further review board 1s 

determined from the date of the receipt of that information lo3 

H. D z s c o ~ e q  ofAdditiono1 Evidence 

All government agencies. and epecifically United States mtelli- 
gence agenmee, must forward to the Department of Defense office 
established by the new law all information that may relate to B 

missing person.10' The Secretarp m u s  add this information to the 
missing pereon's case file and must notify the counsel for the miss- 
ing person, the priman- next of kin, and any preriou~ly designated 
person of the existence of the mformation.105 The head of the 
Defense office established by the law, with the advice of the missing 
person's counsel, must determine whether the information 1s signifi- 
cant enough to require a further rewen board.lo6 

I .  Personnel Fdes 

The law also provides comprehensive requirements on maintain. 
m g  a missing person's personnel file The Senwe Secretaly must, "to 
the maximum extent practicabie.' ensure that personnel files contain 
all information possessed by the United States relating to the person's 
whereabouts loi The only exceptions pertain to clamfied mformation, 
the Privacy Act,Ina and confidential debriefing 
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J .  Spee~el Interest Cases 

Of some controversy are the law's special rules for those dervice 
members and civilian employee. who are "unaccounted for" as a 
result of a hostile action during the Korean Conflict, the Indochina 
War era, and the Cold War era.11o The law requires any Cmted 
States intelligence agency, any Department of Defense agency, the 
primary next af kin, other members of the immediate family, and 
other previously designated persons, to forward to the Secretary af 
Defense any new information that could change the status of such a 
person with a request to conduct an evaluation of the information."' 
The Secretary of Defense then must determine whether the Informa- 
tion is significant enough to require a review board. If 80 ,  the 
Semee Secretary must conduct the inquiry under the provisions for 
a further review b o a r d . l 1 2  

K. Judierai Reu~ew 

Finally, the law contains another controversial provision allow- 
ing judicial review in B United States district ~ 0 u r t . l ~ ~  Only the pn. 
maw next of k m  or previously dmgnated person may maintain an 
action in district court. The law authorizes judimal review only for a 

however, make the peiiannel file available to  the primsly next of h n  the other mem- 
bers o f the  immediate family, or any ather pmvioudy designated pereon i d  i 15061~) 
Fmally, the Secrsraw may withhold all debnefing reporti praiided b j  misaing per. 
sand returned fa Cmted Sf%tei control that were obtained on a ~ r a m i i e  of confiden- 

L L o  Id 5 1509 Kith respect to the Korean Confl~cf the im lncludeb m y  unac. 
counted for perion who was ilaebified ai B prisoner of UBI or BI miasing in ~ m o n  dur- 
ing the Korean Conflict who v a s  ivlown or suspected to be sine st the end afrhe con. 
flier. or was classified a8 m m n g  in action and whose capture %as p o s d l e  I d  

1509(b)ll) The term"Korean Conflm'meana' 'a  period bemnnmg on June 27. 1950. 
and ending on Januaw 31, 1955 " I d  5 l609rditll The law also includes any unac- 
counted far p e r m  who wa8 clabsifled ae a pmoner of war or misamg m a c f m  during 
the Indochina War Era id i 15091b1<31 The term "Indochins War Era' means "the 
period bepnning on July 8. 1969, and ending on M s y  16, 1 9 i 5 "  i d  P 1509ld1131 
Finally, the Is% applies l o  any unaccounted for person who w e  engaged m ~ n f o l h -  
genes  operation^ during the Cold War i d  i 15091b3~21 Ths term "Cold w-ar' meane 
' the period bepnmng on September 2 ,  1945 and ending on Avgvst 21 1991" i d  
5 1509ld1(21 

i d  5 I509(al 
Id  The ease of a perdon initially elassifled as "killed ~n action bad? not reeoi- 

ered  [heremaher KLABSRI. hoverer, may be reweued only iffhe new ~nfo rmmon  
id "compelling ' i d  i 15091~1 ?he House and Senate coniereee explained that "cam. 
pelling ewdenee" UB: meant ta  include sueh emdenee as "posL-m>dsnt letters w n t e n  
by the suppoiediy-dead peraon ivhile ID cspfw~fy or h a t e d  Statea 01 other arehnal 
eildenee that directly contradrcra esilier United States Government defermmatms " 
H R CONI. REP NO 460, supra note 18, at  801 

118 Id  5 li081al 



94 MILITARY LAW REVIEW [Vol. 152 

finding of death by a subsequent or further review board or a finding 
by a board that confirms that a mmsmg person formerly declared 
dead i d  in fact dead 'li Additionally, the law authorizes judicial 
review only on the basis of information that could affect the missing 
person's Status "that w a ~  not adequately considered by the board 
concerndl'j  

As this summary demonstrates, Congress has provided a level 
of detailed management of Department of Defense operations found 
in few other codified laws on the military ll6 To explain why mme in 
Congress believed it is necessary to enact such detaded legislation 
on accounting for missing persons, the next two sections review the 
history of military personnel accounting, including the law and 
implementing Department of Defense procedures 

111 Prior Laws Relating to hlitsing Persona 

From our country's earliest histoy, Congress has enacted l a w  
addressing missing service members. Significantly different from 
the new law however, these laws reflect Congrese'r concern not with 
prowding detailed accounting requirements. but with continuing 
payment of pay and allowances to missing individuals and their 
families This section explores these laws, including the h lxsmg  
Persons Act, now codified a t  chapter 10, title 37, United States Code. 

A E a d y  American Laws on Pqments t o  Missing S e r ~ t c e  ,Members 

Congress enacted the first law on paymenis to missing service 
members in 1799 This law provided payments of pay and wages to 
seamen who were captured by the enemy until they returned to 
United States control or until they died. whichever came first 
Congress amended this provision one year later in 1800, expanding 

Id 6 I5OBlh 
j Id  615088~8 

!-j Sir Title 10 United Stated Code !Armed Forreas 
Act a i  March 2.  1799. ch 24. F 4. 1 Stat  709. i l l - l z  repemled 5% 4cr ofApril 

23.  1500 rh 31 S I  2 SLaf 45 52 provided 
Thai all t h e  pa) and wages of euch offlcera and aeamsn 01 any of the 
ships a i  the United Statec 8% are taken h) the enem) and upon inquiry 
at a muif mania!. bhall appear b) the sentence of the aaid court i o  
h a i e  done t h e n  vrmmt to defend the shlp or ships and s m e  the  tar- 
ing thereof. t o  have h e h w e d  themaelves obediently ID their superior 
officers according Lo the discipline of the n a w  and the :aid ~ r t i c l e b  
a n d  orders herein before esiabhshed. shall canfinue and go on BP 
doresaid u ~ . f i l  they be exchanged and dischareed or iiii1~1 i h w  i ha l l  
&e. n h x h e i e r  ma? first happen Prolidad n iua i r .  ihal pe-son? fl,mg 
'rom 1uit.re shall he tried and punished far 10 doing 
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those covered under the law from seamen who were taken by "the 
enemy," to those taken by "an enemy."lI8 

The Court of Claims used this seemmgly insignificant change to 
find that the law applied to an Amencan seaman impressed into the 
British Navy during a period when the United States was not at  war 
with Great The Court af Clams noted that when Congress 
changed the language of the 1799 law from "the enemy" to "an enemy 
in 1800, it must have done so for some legislative purpose. That pur. 
pose. the Court of Claims found, was to provide for engagements with 
pirates, then common in American seas, and to provlde for such case8 
as the one before it, where an American s h p  had been Bred upon and 
forced to surrender to a British man.o.war.L20 

Congress did not pass a similar law for the Army until 1814. 
Not only did t h a t  law also provide for payment of  pay and 
allowances to soldiers who were captured by the enemy, it autha. 
rized such payment8 to continue notwithstanding the expiration of a 

Imtlallv the Attorney General disallowed hlrs Strauehan. c h m .  findine that 
Britain w.8 not "an en;mr" within the meaning of the raw 5 Op Att'y Gen 185 
(18491 The Cawt aiClaims disagreed They found that when B warship deliberately 
flrsa m the flag af another government II LQ an act o f w r  Stmughank Coir, 1 Ct  C1 
st  129 ~ .~. 

120 StmvghanB Case. 1 Cf CI at 330 
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soldier's term of ~ e r v i c e  while in captivity 121 During the American 
Civil \Tar. these l a w  allowed Congress to routinely appropriate 
money to pay the  salaries of  pr isoners  of u a r  held by the  
Confederacy12z In 1662, Congress authorized the Secretaq- of \Tar 
to obtain from these prisoners of war allotment pal-menta for fami- 
118% or f n e n d ~ . ' ~ ~  

One question that amse dunng this time was whether the law 
required payments t o  continue after the .+my dismissed a n  officer 
who was a pnaoner of war for the offense of bemg captured. In 1866 
the Court of Claims decided that the law required payments to con- 
tinue under the circumstances in Lieutenant Jones Case 124 Prior to 
that decision, the Arm: denied such payments after discharging an 
officer held as a prisoner of war for bemg captured The Court of 
Clams found however, that even though the JTar Department had 
the authorit, to dismiss an officer, the 1814 law allowed the officer 
to receive his pay notwithstanding the enpiratmn of his te im of 
EelYlCe 12s 

121 .Act oiYarch 30 1611, sh 3: B 11, 3 Stsf 113, :le prauded 
That eieri non-eomm.csmed offlcer and prn ate OS the A r m  01 dfi- 
cer. n m  ~ o m m i ~ m n e o  oifcer and p m a f e  a i  any militia 07 ~ o l u n t e s ~  
carps in m e  i e m c e  of the United States. i ~ 5 0  has been or iiho mar  be 
captured by the e n m i ,  rhall be entfled to  r e c e ~  d u m p  11s c a p f ~ f ~ ,  
narwthafardmg the exp.rafmn a i  hlr term o i  s e n l e e  the same pa\. 
iubnrrence and a l l o u ~ n e e  to  u h x h  he m y  be earifled uhilbf ~n the 
a ~ m d  renice oi the  United Stafea Prorrdid That nothine herein con. 
r a i l e d  chall be conirned to entitle an) prmmer a i i i a r  07 t h e  militia. 
t o  the pa) and compensation herein proiided aiter !he dam of hi; 
oaro.e. a ther than  rhe fraielme emensei hl loued h\, la<\ 

. .  
74. 14 Stat 361 Furrher ~n 1667 Canpress authorized payment8 LO the ienwe r r e m  
ber'r hers  I" case of his death exher before or after his return ~ c f  a i  hlarch 2 Id67 
ch 145, S 3 14 S t a t  122.  423 

2 3  Act of Febm-0 6. 1562, res 9 ,  12 Slat 613 
4 Cr C1 19: 81866 D u n n ~  t h e i n e n c a n  Ciii l  WSI the South had capmred 

Lieutenant Jane8 and  held him ~n B p n m n e r  of U B ~  camp .?.iter h i s  release.  
L m f e n s n t  Jones made a claim for his pay m a  al la i iances that accrued during hL3 
CBP~IVLL) Because the .Arm> had d.rcharged him uhde m eaptiriiy for the oiienre OS 
bemi- caorured the .*mi denied his elaim ior the period sifer h x  discharge . .  

I 6  Id  sf 203 The gaiernmenr had armed 'hat chis c o r i r t n i f m  mould lead t o  
unronhy amceri and soldiers recei%.ng their p q  after c ~ p t u ~ e .  ever. If they remamed 
n t h  and aided the enem) T l e  court 'ejected this armmehr.  n m n g  rhsr the .btlrlei of 
War praiided surhora) far forfeiting rhe p i  OS ruch men, If Lieutenant Jones had 
been ~ : h )  of iuch an offense, he eauld have been canwcted and pumzhed inrludmg 
the iarfenure o i  pay The mum further rejected the pmernments sr.~men: that an 
a~ee r ' s ' i e rmofse l ? i ce ' d idno :  expire' ~ n t h e ~ e n s e ~ n v h i c h t ~ e L e r r r . i u e r e u r o d ~ n  
the $*aft te  uhen rhe .&3?% d.amiiiec m ol3cer Id at  203-04 
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In 1874, Cangrees codified both the Army and Y a y  provisions 
at  revised statutes, aections 1288 and 1576, respectively. Congress 
did not repeal these laws until 1962.126 

B The Missma Persons A d z 7  

Kot until the Second World War did Congress enact laws pra- 
viding for payment of pay and allowances to missing service mem- 
bers other than those known to have been captured by an enemy. 
Pnor to this time, the Wer Department held a service member's pay 
and allowances, and stopped all allotments, when he was reported 
missing in action. As long as the service member remained missing, 
and not officially declared dead, the law did not allow the family to 
collect the six months' death gratuity.128 As one would expect, this 
caused the person's family much financial hardship. In 1942, the 
Navy introduced legmlation to assist in providing for the families of 
the growing number of personnel reported as missing in the  
European and Pacific Theaters As a result, Congress enacted the 
Misemg Persons Act, intended to be a temporaty meamme, address. 
Ing a missing pereon's pay and allawanees and his  allotment^.'^^ 

I. Applicability-As onginally enacted, the Missing Persons 
Act applied to commissioned and warrant officers, enlisted members 
in the active sewice. and civilian officers and employees of federal 
departments when they were assigned for duty outside the eontmen- 
tal United States or . 4 l a ~ k a . ' ~ ~  The Missmg Persons Act covered all 
such persons who were missing. missing ~n action. interned in a 

126 .Act of September 7,1962. Pub L No 87-649, 5 14. 76 Stat 451. 498 
Mibiinp Persons .Act ch 166 5 6  Star 143 ,1942, ,current iersmn st 37 

U S  C 5 5  551-69 11968 & Supp V 19931 and 6 U S  C §I 6561-69 11988 & Supp V 
199311 Ihereinsfter hliising Persona Act1 Congrecb amended the act m 1944 to  pro- 
vide fhsf the s i t  should be called the "hliesing Permone Act ' A m  of July 1. 1944, eh 
871, see 7 .  5 19. 58 Stat 679 681 

H R RIP Yo 1680, 77th Cang , 2d Seia 3 6 (1942,. repirnlrd bn Bell v 
United States. 366 U S 393, 408 n 10 119611 

lzn Id. 
1% Ylrslng Pereons . A m  i u p i a  note 127. I 

5 5 2  11988 & Supp i' 19931 and 5 U S  C. 5 5 
applied to  cammiaeianed offirern of the Coast 
Health Seniee Id B) Act of iumaf 29. 1967,  
Stat 491. Canpeas amended the BCI to include b e ~ ~ c e  memberi performing full.time 
training dut?. lull-time duty, or inactive duty training This amendment eneured that 
h e m e e  members perfarming other types of duty rould be entitled t o  the pay and 

ally t o  an employee in an e x e ~ u f n e  agency or m i n a y  depanment af the federal p v .  
emment who 1% a citizen 01 national of the United Stales or an s l m  admlrted i o  the 
L'nifed States far permanent residence 
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neutral country captured by an enemy, or beleaguered or besieged 
by enemy force5.'3' It did not apply, however, to persons who were 
absent without authority 

2 Pay and Allowances-The Missing Persons Act entitled ser- 
\ice members and civilian employees in a miesmg s t a t u  to receive, 
or to have credited to their accounts, the same pay and allowances to 
which they were entitled a t  the beginmng of their absence or may 
have become entitled to thereafter.'33 Additionally, like earlier laws 
providing for payments to prisoners of war, a senice member's expi- 
ration of a term of service during his absence did not terminate the 
right to pay and a l l o ~ a n e e i . ' ~ ~  

3 Allotments-The hlisaing Persons Act also addressed allot- 
ments  for the  support  of dependents Generally. t h e  Service 
Secretary (then called the "Department Head"1 could "direct the con- 
tinuance, suspension, or resumption of payments" of such allot. 
ments L35 The Secretary could take such action when justified "in 
the interest of the Government, or of the missing person, or of B 

dependent of the missing person 

As onginally enacted, however, Congress intended payments of 
allotments to be temporary The original Missing Persons Act 
allowed payment8 to continue for one year after the person first 
became missing. or until the Service Secretmy oftic~ally declared the 
person dead. whichever came first 13i One exception was that if a 
M i h t a v  Service received an official report that the person was alive 
and m enemy hands, beleaguered or besieged by enemy forces, or 
interned in a neutral eountr): payments continued until the Service 
received evidence that the person was dead or returned to Service 
control 13a A short ten months after enactment, however, Congress 
amended the Missing Persons Act to provide that allotments also 

llallng Perm"% Act supra note I2i ( 8  2 14 (current Y s r l m "  at 37 u S c 

d i 2 icuirenr veremn at 3: U S  C 8 562 

I3j Id  $current ,errion at 37 L- S C I 552tar (1955) and 5 L? S C d 5562,al  

134 
119681' 

Id lcuiienf s e r b i m  a t  37 U S C i 662 b '  Supp V 19931' 

decrease, suspend or resume p8ymeni a i  sl lotmenii  irom the p ~ y  and sllosaneei of B 
mlOPlne P,elZO"l 

136  id cument veiaion at 37 U S C L 553 (1988 L Supp V 1993) and 5 C S C I 
6563 119881, In addition dependents could mnfinus to reeelre an allotment. even 31 LL 
erplred r h i l e  the semice member WBI m B missing satus id i 3 ( c ~ i i e n t  verbion a t  
37 0 S C 8 562 11968 L Supp V 1993 , 
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were to continue beyond the initial twelve-month period when the 
Secretary decided to continue a person in a missing or missing ~n 
BCtMIl Et.3tU6.139 

4 Determrnafrons of Death-The Missing Persons Act provides 
two types of determinations of death: (1) an official report of death 
and ( 2 )  a finding of death As onginally enacted, the Missing 
Persons Act did not provide any particular method or standard on 
which to make a "finding of death," but left this matter entirely t o  
the Secretaly's Congress quickly recognized, however. 
the  need for an  inquiry p n o r  to making  a finding of dea th .  
Therefore, the 1 9 4 2  amendments to the Miseing Persons Act 
changed the manner under which a Senice SecretaIy could declare 
a missing person dead. The amendments required the Seeretap to 
fully review a case of a person who was missing or m m m g  m action 
when the twelve-month penod from the date of commencement of 
the absence was about t o  expire."' Following this rewew, and after 
the expiration of twelve months from the b e p m n g  of the absence, 
the Secretaly could direct that the person be continued in a status of 
missing or missing in action if the person could reasonably be pre- 
sumed to be hvmg Otherwise, the Secretaq, could make a finding of 
death.142 The amendment also clarified that the Service Secretaries 
must conduct additional inquiries "whenever warranted by Informa- 
tion received or other c i r c u r n s t a n ~ e s . " ~ ~ ~  

Congress again amended the Missing Persons Act in 1 9 4 4 . ' 4 4  
Most importantly, the amendments addressed more fully the circum- 
stances under which a Military Service could make an  "offieml 
report of death" and B "finding of death."14j First, the amendment 
authorized a Service Secretaly to make an "afficml report of death" 
when he received information that established conclusively the 
death of a missing According t o  the amendment,  a 

Act of December 24, 1942, ch 826 Q ~ C  1. 8 5  6-6, 56 Stat 1092 [hereinafter 
Act of December 24, 19421 leuirent %,lerslon sf 37 0.S C 6 553 (1988 & Supp \' 19931 
and 3 U S C 6 5663 11968)l 

140 M~~~~~~ P~~~~~~ ~ * t .  note 1z7,5 5 
Act af December 24, 1942. supra note 139, e m  1. i 6 leurrent ~ e ~ s i o n  at 37 

U E C 5 555 (1988 E. Supp V 1993) and 6 D S C 6 5565 (1988 & Supp Y 19931> 

Act of July 1, 1944, ch 37:. 56 Stat 679 
145 Id sac 5 ,  8 9 (current v s r m n  st 37 U S  C 5 5  555, 5561bi 11988 & Supp V 

19961 and 5 U.S C 85 6565,  55661br 11988 & Supp V 1993)l. 
Id 
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Secretary's  determination o n  th i s  mat te r  wlas concIus~ve  A 
Secretan could make an official report of death under theee circum- 
stances even if he had previously taken action relating to death or 
other status of the person 

The 1944 amendments also provided a standard of proof that a 
Service Secretary must meet before making a "finding of death" 
after the taelve.month review. The Secretmy concerned could make 
a finding of death whenever he decided that "information recewed, 
OT a lapse of time without information . [established]. B reasonable 
presumption that an) person in a missing or other status 1s no 

5 Tempoiar~  Yature of the Original M~lssing Persons Act- 
Except for federal mcome tax purposes,'4g Congress originally enact- 
ed the Missing Persons Act to remain in effect from 8 September 
1939 until t w e h e  months after the termination of the war with 
Germany, Italy and Japan 150 By Joint Resolution, Congress desig- 
nated the termination date of any state of war for purpose8 of the 
Missmg Persons Act to be 26 July 1947 However, in June of 1948, 
Congress deleted this prowsm from the Joint Resolution. and made 
the Missing Persons Act applicable to persons inducted into the 
armed forces under the Universal Military Training and Service Act 

longer ahve '?# 

of 1948 162 

Reflecting the temporary nature of the Missing Perrons Act. 
Congress continued t o  extend the Missing Persons 4ct in one.year 

14. I d  
l e h  I d  Cangrezs also deleted the r e q w e m e n t  far an " o f h s l  report' from the 

enemy the? B p e r m  =as ~n B miaeing efsfus Id eec 2 5 2 current \ e r s m  at  37 

,j2 Id ch 6 2 5 .  B 4 e ,  62 Star 604 606 
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increments from 1952 to 1957.153 Finally, Congress eliminated the 
provision limiting the duration of the Missing Persons Act in 1957.164 
The legislative history reflects that  Congress made the Missing 
Pereons Act permanent in 19.57 because of the size ofAmerican forces 
in many foreign countries at  that time and the likelihood that ''sever- 
al military and civilian employees h-muldl continue to enter a miss- 
ing status each year" Unless the Missing Persons Act was perma- 
nent, Congress felt that "the dependents of persons entering a miss- 
ing status could experience inconvenience and hardshp"l5j 

6. Other Significant Amendments-Congress continued to 
amend the Missing Persons Act, in many instances broadening its 
scope to accommodate particular conflicts, such as those in Korea 
and Vietnam. For example, as a result of United States involvement 
in Korea, Congress amended the Missmg Persons Act by substitut. 
ing the phrase "hostile force" for "enemy," and by deletmg the phrase 
"interned in a neutral country" and substituting "interned in a for- 
eign country."166 Additionally, m the 1 9 6 0 s  and early 1970s,  
Congress again amended the Missing Persons Act as a result of the 
then-on-going conflict in Vietnam. In 1 9 6 4 ,  for instance, Congress 
amended the Missing Persons .4ct to include a person "detained in a 
foreign country against  his will."1Sr Congress also (belatedly) 
amended the Missing Persons Act to specifically include members of 
the Air Farce.168 

lS3 SreActofJuly3, 1962,ch 5 i0 .5  1 
March 31, 1953, ch 13. 6 i  Star 18 icontin 
A d  until  July 1. 1953>. repealed bj .let ofApr>l 4, 1963. ch 17, S. 2 67 Stet 20, 21 
ipmviding that  the termination dare af the Miaaing Person6 Act WBI Februav 1 
19541, repealrd by ACT af Ssnvaw 30. 1954. ch 3, 66 Stat 7 (promding that the termi: 
nation date ~ 8 %  July 1. 1956), repealed b) Act of June 30. 1955, ch 254, 69 Stat 238 
iprowdmg that  the termination dare v u  July 1 1966) repealed b, Act of July 20. 
1956 ch 658 70 Sfsf 595 (pmmdmgrhar the t e r m i n a t m  date was July 1 19571 
iepedlrd byA;t ofAugust 7, 1957, PUB L S O  85.121. 71 Star 341 Ipmndmgthst  the 
fennrnatmn date WQE April 1. 19561, 

!i4 Act aC.Auguit 29, 1957 PUB L NO 85-217. sec le), 5 15, :i Stat 491, 493. 
IGb S REP NO 970, 85th Cong, 1st Sew 11957i, reprinted zn 1957 U S  C C A F  

1730, 1731 
lSe Ser Aet ofJuly 3, 1952. eh 670 5 l(ail7) 86 Stat 330, 331 (current version a t  

37 U S  C 5 55112) $19681 and 5 U S  C 5 6561161 i1988I lextending the Mirsinp 
Pereons Act until OY( months after the termmatron af the national emergency pm- 
claimed by the President on December 16, 1950 1Proelsmaim So 2914, 3 C F R  71 
iSupp 195011 and. during that  ertennan, pmvidmg for amendments 88 dibeuiEed m 
the text). See 0 1 s ~  Act of April 4, 1953. eh 17, 5 2, 67 Stat 20 21 lamending the 
Missing Persons Act by ertendmg the act until Februar) 1. 1954, and permsnently 
amending the act 88 discussed m the rerti 

Act of August 14. 1964, PLB L So 86-428. iec 3, S 2, 78 S t a t  437 (current 
version Bf 37 U S  C 5 551'21 11988) and 5 U S  C 5 5561(5) 11966)i 

lsB Id sees 2 and 7 a1 i !  hbi. 10 (current vermn st 37 E S C S 631r21 119881) 
During this time, Cangresi slho enacted several amendments to  the Mlrslng Persons 
Act on entitlement of depsndenta t o  travel and transpanatlon sllowances In 1968, 
far example. Cangreri amended the act by sdding B pmvls~an aufharlilng the tempor. 
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Pnor to  1966, t h e  Missing Pereons Act  was codified in Tit le  60 
a i  t h e  U n i t e d  S t a t e s  Code A p p e n d i x  (\'Jar a n d  N a t i o n a l  Defense!.1E9 
In 1966, C o n g r e s s  remsed t h e  laws r e l a t i n g  to  c~wlian employee8 of 
t h e  f e d e r a l  e o v e r n m e n t  a n d  r e - c o d i f i e d  t h e m  a t  Title 5 .  U n i t e d  
S t a t e s  Code. A s  p a r t  of t h a t  re .codi f icat ion,  C o n g r e s s  recodified rhe 
port ions  of t h e  M i s s i n g  Persons Act  r e l a t i n g  to  civilian officers and 
ary storage af household end persanal effeete for P member who 16 otnleiall? repafed 
as abient for B period of m o m  than 20 d a y  or ~n a missing statui .Act of January 2.  
1958. PUB L NO 90.235, 81 Stat 754 [codified at 3 7  U S  C F 564th 19E8, In an 
Air Force recommendation. dated .?.upst 31, 1957, then-Under S e c r e t q  of the Air  
Force horman  Paul explained 

Family life without the member i s  an extremely diifiruli one per- 
firularly following a notice that the member IP m B missing S ~ U I  The 
dependents of membera I" such eireumitances de lene  the most (om 
p a b m n s f e  and humane consideration that our G o v e r n m e n t  can 
beiiau They aught ta  be able to  postpone making B decision on morire 
until they m e  under less emotional strain and h a w  8 firm Idea 81 to  

ISp 60 U S  C BPP E§ 1001.1015 r1954!, r q d e d  by A m  o i  September E 1966 
PLB L Yo 89-654. 4 5'bj. 80 Stat 375. 525 
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employees in T i t l e  6.lSa At the same time, Congress re-codified t h e  
provisions of the Missing Persons Act relating to s e r v i c e  members in 
Title 37, United States Code (Pay and Allowances of the Uniformed 
Servicesj.lG1 T h u s .  congressional placement af the Missing Persons 
Act in Title 37 indicates that  it continued to view it as a law can- 
cerned with the pay and allowances of m i s s m g  s e r v i c e  members. 

T h e  only significant c h a n g e  to the hllssing Persons Act since 
the Vietnam Conflict resulted from the Iranian h o s t a g e  c r i s i s  In 
1979 and 1980 and from other incidents of hostagetaking in the 
Middle East 162 In 1986, Congress added B new pravismn ta the 
Missing Persons Act to provide c e r t a i n  benefits to members of the 
uniform services held BE captives.'@ This proviaon established a 
new m i s s i n g  status, that of a "captive status," and provided s p e e d  
payments to  s e r v i c e  members, and others, who are in that status.lS4 

See 5 L! S C 54  5661-69 I1988 & Supp. V 19938 
See 3 i U  S C 5 s  651-59 (1988 & S u m  Y 19931 161 

Illhe amount of the psymenf under this rubsecnm with reepeet to  an 
indiridual held as a eapfive shall be not less than one-half a i  the 
m o m t  a i  the worldwide merage per diem m e  under metion s i 0 2  a i  
fhia title Itrtle 5 .  U S  Cadel whlch was ~n eiEect for each day that mdl- 
TIdual was SO held. 

The President may defer payment I f  the farmer captive LI charged with certain 
eapnviry.relaled offensee during that one-year penod If convlrted of the offense. the 
President ma) den) paymenti under the Is_ In the case of s e m c e  membere these 



104 MILITARY LAW REVIEW [VOl. 162 

C. Litigating Secretarial Determinotions Lhder the .Mwszng Persons 
Act 

Federal court cases construing the Missmg Persons Act began 
to appear in the early 1950s Generally, plaintiffs were serwce mem- 
bers and federal government employees complaining of a Service 
Secretav's decision in one of three areas' I11 a person's &tu3 as It 
aifected rights to pes  and allonances, 12) the types of allouanees 
payable under the Missing Persons Act. and (31 allotments to family 
membere. 

1. Determinations of Status-The first court decisions on the 
hllssing Persons Act concerned an mdwldual's entitlement to pay 
and allowances based on a Service Secretary's determmatmn of sta- 
tus. Because the Miising Persons Act provides that such decisions 
are " c o n c l u s ~ e . " ' ~ ~  the court8 hare consistently held that a Sewice 
Secretari's decision cancermng a person's entitlement to pay and 
allowances LS not subject to judicial revie", except on a showing that 
the decision 1s arbitraly or capncious and not supported by substan. 
tial evidence 

"captirif>-relaied offenrez' include affenrer referred to  under the L'CLIJ. chapter 47.  
'Title 10, United Stafec Code, tha t  are punishable h i  dishanarable diacharpe dii- 
mleisl or confinement for m e  year or more 37 U S C  F 559'cr 3 4 ~~8.11 156s~  
Additionally, as applied t o  both % e n m  members and ~ n i l i s n i ,  csptnlfi-re:s:ed 
offenses include those offenrei referred to ~n 5 0 S C 6 &3111b,-8ci 11966 & SUPP V 

Unlike Secretarial dererminsriana under other pm-mons of the i1iasm.o Persons 
Act, the ne- s e m m  specificall) provides that Priridenrial decmanr regaidinp cap- 
w e  e m u $  and deferral or denial of paymenta are final and not subject t o  judicial 
TWEK 37 US C 5 b55,d, 19861, 5 U S C 9 5565 1 8  1586 

lb6 alii i ing Persons Act. supra note 127, i 5. amended b j  Act of Jul) 1 1944 
supra note 144 bec 6 ,  b 9 (current ieri.an ai 37 E S C S 5 5 6 r a  115868 and 5 V S C S 
6566:a' '1966% 
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Far example. in the 1950 case of Moreno v. L'nited 
the C m r t  of Clams held conclus~ve an Army decimon that First 
Lieutenant Moreno was not in a missing status during a certain 
period and therefore not entitled to pay and allowances. In doing so, 
the Court of Claims noted that the Missing Persons Act provides 
that Secretarial determinatians"shal1 be cancluswe as to . . . any . , 
statue dealt with by this Act'' and that Secretanal decisions "of enti. 
tlement of any person, under provisions of this Act, to pay and 
allowances . . . shall be conclus~e." '~ '  The Court of Claims noted, 
however, that  even assuming Congress intended such determina- 
t iam to be subject t o  an arbitrary and capneious standard, it could 
not find that the Army acted arbitrarily in this case.166 Thus, the 
Court of Claims left open the possibility that  it would overturn B 

Secretarial decision that was arbitrary and capncmus 

The Court of Claims followed its holding in Moreno in the 1955 
eases of Fewer ~i L'nited States169 and Loeronio L. United Sta!es.lro 

In the Act of 26 July 1947. ch 329, 61 S t a t  466.  Congrebh amended the 
Apprapnafm Act o r  Fehruan 16 1946. ch 30, 60 Stat. 6. f~ provide benefits to the 
Arm, a i  the Phihppmes under the Aliesmg Permnb Act Under the Miieing Persona 
.Act, the proper authority determmed rhar >lareno was not m a ca9ualty stetus during 
the period of his parole by the Japanese The &my reasoned that m e  who 1% paroled 
and allored t o  eo t o  his home IP not m the e t a t u ~  of a person 'captured by an enem? 
beleaevered m beiie.ed " as reouired hv the act Morma. 93 F SUDD at 607 - . .  

lei Yiiaing Persons Act, supra note 127, 5 9, omrnded by Act o i  1 July 1944. 
~ u p i o  note 144. aec 6 5 9 ieurrent reriian at 37 L' S C I 656 11988, and 5 U 5 C. 5 

li0 133 F Supp 3 9 6  G I  CI 19661 Logronio WBE another member a i  the 
Philippine Army hn the i emce  af the United Statee during World War I1 who claimed 
that he was entitled t o  o w  and s l l o ~ a n ~ e i  durine a Deriod I" which the .Army had 
declared him to  be I" a'ia&ualty' '  d f s t u ~  and noienutled fa benefits under thh act 
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and the 1961 c a w  ofAlpuerto u Cnzted States lil CitingrWowno, rhe 
Court of Claims found in all three cases that the Army's decision 
that a soldier was not in a missing Status during a certain period 
uw final and conclusne. In the 1961 case of Espaitero u Lrmted 
States,172 however. the Court of Clams made clear that it would be 
willing to overturn a Secretarial decision on status under the 
Missing Persons Act, finding that the Dlmsing Persons Act "prevents 
this court from reviewing B determination under this Act unless I t  I S  
shown that such deterrnmation was arbLtrav or capr~cious."'~~ 

The first Supreme Court decision construing the Missing 
Peraans Act was the 1961 case of Bell L. L'nited States.''' The peti- 
tioners in Bell were enlisted men in the United States Army who 
were captured in 1950 and 1961 during the Korean Conflict In its 
opimon. the Supreme Court noted that, while m the prison camps. 
the petitioners behaved with "utter disloyalty to them comrades and 
to them Moreover. after the Korean Armmice in 1953, 
the plaintiffs refused repatriation and went to Communist China 
The Army formally discharged them in 1954. After they returned to 
the United States in 1955, the Army denied them claims to recover 
pay and allowancee that accrued before their discharge The Court 
of Claims likewise denied their subsequent petitions, finding that 
"neither the light of reason nor the lost of analysis of the undisput- 
ed facts of record can possibly justify the granting of a judgment 
favorable to theae plaintiffs."176 

Curiously, the petitioners in Bell did not rely on the Misaing 
Persons Act in alleging t h a t  they were entit led to pay and 
allowances during the time in question. Rather, they claimed entitle- 
ment under the very same 1814 statute that Lieutenant Jones had 
relied on when he was taken prisoner by the Confederate.4rmy dur- 
ine the Civil W . Y . ~ ~ ~  Generallv. that law orovided that a soldier who 
is captured by the enemy 13 entitled to receive his pay, subsistence, 

I~~nLvilnCPF 178 ~ ~. ~~ . 

152 CL C1 270 119618 The &rmy determined under the Missing Perrons k t  
that  Alpuerro also a member of the Philippine Arm). wee I" il m m m g  efatui during 

ng h m  to  the pa) and s l l o w a n c e ~  ai B p m a t e  
claiming that he should not have been pald as 
ppme Army had promoted him eeversl rimes 

15ZCt C1 78911961 
Id at 792 emphasis added) 
366US 393,19611 

181 F Svpp668 674 Ct C I  1960, 
See L~aulananf Jones' Cme, 4 Ct C I  197 118681. discussed w p m  now5 124. 

Act of 30 hlsrch 1814 supra n o m  121 iiad&d 81 37 U S C i 2 4 2 , 1 9 6 6  when 
125 and accompan>mg text 

the Supreme Court considered Bell)  
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The government first argued that the Missing Persons Act was 
later in time and should be controlling. The Supreme Court refused 
to find, however. that the Missing Persons Act operated to repeal the 
1814 statute on which petitioners relied. The Court found that the 
legislative history af the Missing Persona Act disclosed that, at  the 
time I t  was considered, Congress was fully aware of the 1814 statute 
and did not repeal The government next argued that the peti- 
tioners were not covered by the Missing Persons Act because their 
behavior as prisoners of war rendered them no longer in the ''active 
service in the Army . . , of the United States" as required by the 
Missing Persons Act I6O The Court also rejected this argument, find. 
ing that "active sewice" referred to a person's status at the time he 
became missing. The Court furrher noted that the Army had never 
made en administrative determination that the petitioners were 
absent without leave dunng the time in question.161 Therefore, the 
Supreme Court held that under either statute the petitioners were 
entitled to the pay and allowances that accrued during their deten- 

lip Bell, 366 U S  at 409. n 21 Addmanall), the C o u n  noted that  Congress had 
L ~ m e  recodified the 1514 statute ~ m e e  the \Iiirmg Persans Act *a9 Firat enacted in 
1942. onee I" 1962 and again I" 1956 Therefore. the Y ~ ~ s l n g  Persons Act UBI nor 
clearl) ''later in time' and. rhus eanrrollmg. 85  argued by the government Congress 
repealed the 1614 statute m e  year after the Supreme Court deeieian in Bell in Act af 
7 September 1962. supra note 126 

lSo Bell. 366 V S st 408 {quotmg the Missing Persans Act ab  then codified st 60 
U S  C 8 1 ) ~ .  5 1002lal 119581, 

161 Id at  412-13 The Coun noted that the 1964 record of hearrngi befare the 
House Committee on Armed Semicer on B hill to  extend the Missing Perrons act mdi- 
eaied that same rhoughl was nuen to the p o m h h f y  of an admmmstratme derermma- 
t i m  that  petifianeri were abient from their post of duB 

hlr Bares General. u h a t  15 t he  pay i tstud a i  p m m e r c  s h o  h a t e  
refused repafrman? 
General Pawell Thaw pnsoners. mr, are carried m pay status In "ego- 
m t m g  the armistice we agreed that until this mstrer was betiled they 
uauld be carried as prmmers of war 
41r iOlday When daea that  stop? 
M r  Bates D m  that stop next aeek7 
General Pawell The method a i  stoppmg the pay and sllowance~ allot. 
menta and statu% of military personnel o i  those 21  pmmers  1s B msf- 
ier to be deaded by the Secrersr, of Defense far all semces involved 
He has announced no deemon. 
Mr Bates Aren't they shaent without leave, 
Genera1 Pawell ha. 111 
41r Bats. WXar 13 ~ t '  

General Pawell In the armistice agreement. the United State% agreed 
to carry them 8% p m m m  o f w T u n u l t h e m a t t e r  UBJ cetfled 
Mr Bate% 1 thought there we8 also an understanding fhsf they uauld 
he cansidered a K D I BP of B certain dare? 
General Pone11 That 1s B matter ~ h l l  to he decided h) the Secretary of 
Defense 
Mr Bates Or deieners. IOU know 
General Powell The Secretary of Defense 16 deeding for all eenicer 
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tion as prisoners of war.la2 

2 .  Determinations on Allouances-The Court of Claims also 
has considered what allowances are covered under the Missing 
Persons Act. The Court of Claims has not been consistent, however, 
an the standard used to review Secretarial deasions on allowances 
payable under the Missing Persons Act. At least two early decisions 
held that the question 1s one of law, fully reviewable by the courts A 
later Court of Claims opinion held, however. that  a Secretanal 
determination on payable allowances is conclusive and not review. 
able by the courts, unless arbitrary and caprimoua 

In 1951, the Court of Claims considered two such E B S ~ S .  In  
Dilks u. United States,'83 the Court of Claims noted that the Missing 
Persons Act entitled a person in a missme status to the eame DBY 

Mr &Ida) I would like It understood that they are p i n g  t o  be cut off 
B I  soon a/ bo" can 
General Powell Sir. the Secretary af Defense must make a decision. 
mdudmg p~ychalogcal factors. mdw~dual nghts. the law ln io l red and 

Mr Vinion That 1% right 
General Pauell He hso not aa yet announced cveh B deemon 10 us 
Mr Cunningham Should the pay and allotmento. benefits to  the mem. 
bera ofrhe family. ever be cut aif) 
The Chairman Sure 

"aflanal pohcy 

Mr Van Zandt Oh, i e s  
Mr Cunningham Wh) so* They are not to blame far this 
Mr Bishop No. the) are not 
Mr h n r o n  Well, ! f a  man IS abient without 1e-v- 
Mr Cunningham .4 man hsr  children or wife and he IC over there I" 
Korea and decided to  stay with the Cammvniera Why should the chi]. 
dren be punished7 
The Chairman Wait. m e  at B rime The reporter can't Bet i t  

hlr Cunningham I think it 1s a good question The pay far the mdivid- 
ual he should nejer have t h a t ,  and hls cltlrenshlp But here 1s B 
woman from Minnesota goes mer rhere and pleads n t h  her $on and 
r e n t  BP far BC Tokyo Naw that  mother needs an slloimenf 86 that 
boy's dependent Why should ahe be punished because the boy stayed 
m e r  there, I thmk there are B l o t  of thine% to  be canndered. not lust 
emarmn 

Heonngs before House Cornmiller on Armed Services an  H R  7209, 536 Cong. 2d 
Sere 3011.12 ,1954,. reppitnled an Bell 366 U S. 81 413 n 26 

Ball, 356 U S  at 416 The Court further noted that the Is*  relatmg Lo the 
nghf to pay olmembsri offhe N s y  taken p m m e r  did ~ p p e s r  to mqmre a standard 
af conduct after capture That  statute, then caditied 81 37 U S C S 244 (19661, 
r equmd thar. to  r w s ~ e  p ~ y  and s I 1 0 w a n ~ e ~ .  seamen must appear "m hare done their 
u t m m  TO p r e ~ e r i , e  and defend their v e ~ a e l ,  and. after the faking thereof, to  h a w  
beha\ed themrelreb agreeably to  the discipline of the N a W  On the other hand, the 
Arm) statute. then codiaed st 37 U S  C 5 242 (1966:, did not contain such a rtsn- 
dard. (Both the Army and S a w  statutes were repealed ~n 1962 Q ~ O  supra note 126 
and ~ccompan)mgrexf i 

183 97 F suPp i o z  rc t  CI 19511 
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and allowances to which he was entitled at  the beginning of such 
absence.184 Consequently, the Court of Claims held, as a matter of 
law, that an individual is entitled to all allowances that he is receiv- 
ing under competent, unrevoked, and existing orders at the time of 
captirity, absent proof of a specific congressional intent to exclude 
them lss In Ddks, the government had argued that under the hold. 
ing in Moreno o. L'nrted States.18B the Army's decisions on what 
allowances are payable under the Missing Persons Act are conch. 
sive and may not be overturned, absent a finding that the deasion 
was arbitrary and capricious. The Court of Claims disagreed, finding 
that it was not bound by the decision in Moreno, and that the only 
issue was one of law as to what Congress intended when it used the 
expression "the mme pay and allowances."'87 Citing ita holding in 
Dilks, the Court of Claims in Hevenor v .  United States168 again held 

lS* Missing Perrons Act, a u p m  "ale 127, 5 2 (current veraian BI 37 U S C 
9 6 W a 1  (1988) and 5 U S  C % 5562181 I198811 

101 F. Svpp 466 (Ct CI 19511 Hevenor was a c~vi l ian employee of the feder- 
81 government who was captured and imprisoned by the Japanese while on omcia1 
busmesa at  Wake Islsnd on 28 December 1941. He W B ~  released from a pnaoner af 
war camp in Japan ~n September 1945. Hevenor had traveled to  Wake Ibland under 
travel orders authoniing a per diem of $6 m lieu of subslafence After h a  return m 
1945, he filed B c l s m  that included p e ~  diem for the entire period of hia capni?ty The 
Daector offhe Burssv ofthe Budget determined that Hevenor was entitled fa the per 
diem. 8s Stated ~n travel orders, far the entire period of his eaptmry The Comptmller 
General of the U m t d  Stated dmagreed The Comptroller found that ternparam per 
diem sllowanee while m a travel status was not an " s l l ~ ~ a n e ~ ' '  that WBP eontemplab 
ed by the phrase "pay snd allowancea" as used m the Miming Persans Act. Herenar Y 

Knifed States. 27 Comp Gen 205 11947) 
Hewnor  then  petitioned the Cour t  of Claims, arguing that (1) per diem 

allowan~e6 I" lieu of subsistence was elesrly within the terms of "came pay and 
s I 1 o w ~ n ~ e $ "  under the Act and (2) that, if there was any doubt, the Act precluded 
revlew of the Director, Bureau of the Budget decman that Hewnor w a ~  entitled t o  
the allowance because the Direclor'a determination was eon~lumve. 
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that a Services decision as  to what constitutes allowances for pur. 
poses of the Mmsmg Persons Act IS a question of law, not precluded 
from judicial review by the M m m g  Persons Act.169 

Ten years later, in 1961, the Court of Claims decided the case of 
Espartero U. United States.'9o The proper authority decided that 
Espartero was in B mismng status during the time ~n question, enti- 
tling him to pay, but denied his claim for certain allawances. 
Without citing Diiks or Hecenar, the Court of Claims held that 
"[cllearly plamnff cannot recover under the Yissmg Persons A& 
becauee It provides that the Army's determination that Espartero 
WBS not entitled to the allowances was conciusme Iy1 

By mplicatmn, then, Espartero awrmled Ddhs and Heuenor; 
the Same standard of review 15 to be applied to Service decisions an 
allowances payable under the Missing Persons Act as applied to 
decisions on status 

3. Determinations on Aliotments-The final mea of litigation on 
payments authorized by the Missmg Persons Act is a Service 
Secretav's decision on payments of allotments to dependents.lg2 The 
Missing Persons Act requires the Sewice SecretaT to make decisions 
on allotments of pay and s l l o w a n ~ e ~  m the interests of"the member, 
his dependents, or the United States "193 Similar to other Secretarial 
decisions under the Missing Persons Act, courts have held that 
Secretarial decisions a n  payments of ailotmenta to family members 
are not subject to judicial renew. unless arbitrav and capnemus. 

-80 H e ~ e n o r ,  101 F Bupp st 467 The Court of Claims held that the Act did not 
enfltle Heienar to  per diem for t m e l  expensee because the leglilsfwe histar). of the 
act mdiesied Lhar Cangreas intended t o  exclude such a l la ranm from coverage under 
the mf 'quotin8 Hearings of rhe Hovra Camminee on b o r a 1  A/fma on H R  4105, 

lW2Ct CI 769,19618 
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For example, in 1979, the Court of Claims first considered the 
case of Cherry u. U n i t e d  S t o t e s . l g 4  Colonel Fred Cherry w ~ s  B prison- 
er of war m North Vietnam from October 1965 until February 
1973.lS5 During his captivity, the Air Farce allotted nearly all of his 
pay and allowances, some $147,000, to his spouse for her support 
and the support their four children. After his return, Colonel Cherry 
divorced his wife on the grounds of adultery; she had been living 
with another man and had a child by him while Colonel Cherry was 
a prisoner of war.196 

Colonel Cherry sued the Air Force to recover his pay and 
allowances, asserting two theories of recovery: (1) the Missing 
Persons Act was unconstitutional because it allowed confiscation of 
his property without due process af law OT procedural safeguards, 
and (2) some payments to his former wife were illegal because the 
Air Force arbitrarily and capriciously failed to follow adequate safe- 
guards to ensure that hi6 interests, as well as those of hia depen- 
dents, were being protected. In its original opinion, the Court of 
Claims first found the Missing Persons Act to be a constitutional 
exercise of congressional power "to make Rules for the Government 
and Regulation af the land and naval The Court of 
Claim8 next observed that the Missing Persons Act gave the Air 
Farce broad discretion in promdmg for family members, but that dia- 
cretion was not absolute. The Secretary must consider the interests 
of "the member, his dependents, or the United States" when making 
decisions an allotments lg8 

Given this mandate, the Court of Claims found that the Service 
act8 as a trustee for the service member. As trustee of Colonel 
Cherry's account, the Air Force had a duty to ensure that It equally 
weighed the interests of all beneficiaries The Court of Claims found 
that at  some point the Air Farce should have investigated the man- 
ner in which Mrs. Cherry was expending funds and Colonel Cherry 
was entitled to funds disbursed after that p a ~ n t . ~ ~ ~  The Court of 

594 F2d 795 ICt CI 19791. sub opmmn. 640 F 2d 1184 (Ct. C1. 19881, afyd zn 
part,  andremndrd, 697 F2d 1043 (Fed Clr. 19831 

In 1966 Major Cherry's F-105D aircraft was shot dawn I" Northern Vlefnam. 
Hie ~ m g m a n  obien,ed him on the gravnd and esfabhshed and maintained beeper 
emtact throughout the remainmg daylight haum. but could not rersisbhrh beeper 
e m t s e r  the next morning Colonel Cherry8 subsequent captivity WBP marked by ma- 
lent bestings by the North Vietnamese He reslated hls captors, refusing to eampro. 
mise h a  beliefs and riainingunti1 h a  ielesse seven and one-half years later SENATE 
SELECT COMMlPIEE ON POWYIAAFFURS, dupm note 15. at  474 

lee C h e r t y  594 F2d st 797 
1*7 See id lquotms U S COXST art I e 8 ,  c l  141 
Inn %e 8d at 798 ~quaimg 37 u s c 8 553lel) 

Id et 800 In Mrr C h e w ' s  C B Q ~  the A r  Force rautlnely. and without excep- 
tion. granted requsstr for emergency funds. ineludmg usiatmns, large amounts of 
cash dlegedlp stolen. and. in 1968, lor surgery m a prwnte hospital, despite the fact 
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Claims therefore remanded the case to the trial dnision to decide 
this iseue.200 

The Air Force then filed a motion for relief from judgment, 
arguing that the Missing Persons Act did not expressly impose a 
trust duty on the .In Force to administer the accounts of misang 
persons and that none may be imphed.201 In deciding this issue, the 
Court of Claims did not adhere to ite earlier characterization BE one 
of a trustee, finding it unnecessary iar the Secreta9 to assume such 
a role to exercise the statutory duties in a manner that is constitu. 
tianal. AI1 that the Ian requires, according to the Court oiClaims, IS 
that the Secretary exercm the statutorily granted discretion iairly, 
without abusing it.2az In Colonel Cherryh case, the Court of Clams 
found that the Au Force arbitrarily and capriciously settled on a pol. 
icy of satisfying the demands of Mrs. Cherry without considering 
Colonel Cheny's interests Vacating its pnor decision, the Court of 
Claims again remanded the ease to the tnal d1vmmn.2~3 

the Court of Claims ruled that 
''[ilt requires an extraordinary case. auch as that m Cherry, for [the 
court1 to conclude that the Secretary abused his discretion ' '205 
Again, the court noted that the M m m g  Persons Act gi\es the 
Secretary wide discretion to decide whether a particular pavment IS 

In Pitchford u United 

Id at 601 
2oL C h e w  \, rn i t ed  Sratea. 640 F 2 d  1164 11966 
? 0 2  Id et 1186 
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in the interest  af "the member, his dependents, or the United 
States."Zo6 The Court of Claims found that it was not Its function to 
"second-guess" a Secretary's judgment an whether a particular pay- 
ment W B B  appropriate; neither was it a court's function to substitute 
its judgment far that  of the Secretan's an this isme. Therefore, the 
Caurt of Claims held that B Secretan's decismn is subject to only the 
most limited review under the strict abuse of discretion standard 207 

In summary the federal courts have consistently construed the 
Missing Persons Act 86 providing the Service Secretaries wide dis. 
cietmn in making determinations under its provisions. Unless found 
arbitrary and capricious, federal courts have upheld Secretanal 
decisions under the Missing Persons Act on the status of an individ- 
ual, payable allowances, and allotments to family members. Until 
the 19608, decisions by the Service Secretaries under the Missing 
Persons Act were infrequently litigated and were not the subject of 
widespread publie debate-then came Vietnam. 

IV The Legacy of Vietnam 

MA7JREE.V DUN,\'. M I .  McdVamara, you don't knoic uho I 
om. But you certainlyplayed a role in  a situation that w e .  
ated the rest of my adult l~fe .  M y  name IS Maureen Dunn. 
And I don't knou ifyou remember the incident-February 
14, 1968, the China Incident. You, President Johnson, Wce 
President Humphrey, Clark Clifford, Chairman of the 
Joint Chrefs of Staff General Wheeler . . . iondl Secretary 
of State Rusk . . met for  thidy minutes about "the Chum 
Inerdent."Do ~ O U  remember that? 
ROBERT McNA.+!mA No, Z'm sorry. 

DLINN: Apilot was shot doun oyer  Hainan Island. Do you 
remember that incident? 

206 Id ( q u o t i n g 3 i U S C  5 66Xe)I 
201 I d  In Pitchford, the Caurt  a f  C l a r m ~  found t h a t ,  unlike M r s  Cherry's 

requests. the An For?* c a ~ e h l l y  cansidered Mrs Pitchford's requests far funds beiore 
maknp disbursements. Funhermow there K B J  no indication that >Ira Piiehfard was 
unfaithful At oral argument. plamnR.5 attorney stated that the plaintrffs only corn- 
p l a m  egamrt hla fnrmer wife dunng hls C B ~ ~ I V I I )  n a b  that she had been "extrava. 
ganr."Zd See olio Luna B United States. 810 FZd 1106 'Fed. Cn 1967) ifinding that 
the Au Forces decision to grant hlrs Luna's requesia far money *as not arbitrap 
and eaprmoua Contraatmg the facts ul th  those m Chriri ,  the court noted that  .Mre 
Luna made only four requeets for money and the A x  Force received no complaints 
about her, on the other hand. Colonel Cherr). 5 wife made 23 requests fur money and 
the h r  Force had received information that should have triggered an mebtigst ian af 
hfri Cherpl  Id at  1107-06 
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McNAWARA I'm s o r ~ ,  I don't 

DUNK: O h q ,  mell, the thing is, his beeper was heard when 
he uas first shot d w n  mdicating that he was still alzie, 
and then six and a half hours later it was heaid for tuent) 
to seuenty mmutes. And you people sot there LE that roam 
far forty-five minutes, neuer using his name. He uas a1li.ai.s 
"the China Incident." He wos twenty-fibe years old Sa yoit 
neuer had a face to see. Or to hnou that he had a tli.enty- 
fiue-yeor-old wife and a hab>, a one-year-ald bohy. But I'm 
that guy's utfe. And on page a x  of the classified document 
that I reeeiued in 1992 . . . you soid, ''NO rescue attempt 
should he made Don't g o  after hzm. It's not worth At 'I And 
oil these )ears, Mr McNamaio, I'ue uanted someone uho  
uas at that meeting to say to me, "I a m  s o r ~  "And  Zd l ike 
you to  sa) that to me ~n front of ell these people "I  a m  
s o r ~  "Please l just  wantyou to say, "I a m  SOFQ '' 

McKAMARA I hove no recollection of the meetmg, and I 
can't heliew I- 

DlJA'V: Well, it's nght here. 

McXAMLR.4 I understand what you haze. but I hecenl 
aeen rt and I'd like to see i t  

DL'SS It's right here 

McNAMAR.4 But let mejust say thu, Lf I saLd i t .  I'm not 
sora, I'm horrified. 

I'd like you to sa) to me, "I'm SOT?, Maureen." 

MciVAMARA. Well, I'll say I'm sorry but that's not enough. 
I am absolutely hairified 208 

\Vith the repatriation of American prisoners af war folloamg the 
signing of the Paris Peace Accords on 27 Januav 1973, came funda- 
mental challengee to the Missing Pereons Act Although I t  is difieult 
to magme because of the Vietnam-era furor. the tweliejear conflict 
was actually .America's most accounted-for modern war at that time 

exchange took place during a question-and-anarer sebeion iollowing B Epeech by 
McNamars to  promote h s  book. ROBERT hlCNmhlma. I \  RETROSPECT THL TR<GEDY 
i U D  LESSOII  Or  Vlirvm 119953, Accordmg to  the article. Joseph Dunn % a b  B Sa" 
p i l o t  shot down over Chinere t e r n t o n a l  waters on 11 February 1968 Robert  
McNsmara was Secretaw of Deienie et that time Although Unned Stares 1ntell1- 
pence indlrsred Dun" ruruned the  attack, no m c u e  artempi w a s  made largely 
because of the governmeni'a fear oidravinp China into the W R ~  id 
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T h e  Second World War left Some 78,000 American service members 
missing or otherwise unaccounted and the United States had 
not accounted for over 800OAmericans after the Korean Conflict.21D 

At the end of the repatriation, dubbed "Operation Home- 
coming," in April 1973, the Department of Defense reported that 
1929 persons were in B missing status in Southeast Asm 1220 miss- 
mg in action, 118 missing due to noneambat causes, and 691 prison- 
e m  of war. Under Senice regulations, the Service Secretaries clasw 
fied another 1118 as Killed in ActianIBodies Not Recovered 
(KIAIBNR).2L1 The United States attempted to obtain from t h e  North 
Vietnamese a full accounting of these senice members through the 
Paris Peace Accords. Article 8(b) of the Accords pramded 

The parties shall help each other to get information about 
those military personnel and foreign civilians of the par- 
ties misaing in action, to de te rmm the location and t a k e  
care of the graves of the dead 80 as to  facilitate the 
exhumation and repatriation of remams, and to take any 
such other measures as may be required to get informa- 
tion about those still considered missing in action.212 

In late 1913, Senators Robert Dole and Jesse Helms offered an 
amendment to the Eagleton Amendment, which proposed to elimi- 
"ate funding for military operations in To enforce bet- 

203 141 C a w  REC 518,373 idally ed Dec 19 1995) (statement o i  Sen. MeCmn) 
133 C o a c  R E C .  H697 !daily ed Feb 18, 1987) ( s tatement  of Rep 

SEXATE ON P0W.311AAPFal~s REPORT, iupra note 15, at  144 
Section 3Ibl of the Parib Peace Accords 18 reprinted in the Cangrosaianal 

Record at 138 C o w  REC S17.780 Idally ed Ocl. 8, 19921 [heremafter Peace Accordel. 
The Eagleton Amendment promded that "Inlone af the funds hereln appropn. 

atsd under this Act Ithe 1973 Cont~numg Approprlstme Reaoluflonl 01 heretofore 
appropriated under any other Act ma) be expended to  duppo~t dlrecrl) or Indirectly 
combat act int ies in, ever, or from off the s h a m  af Cambadm or ~n or ~ ~ e r  Laos by 
United Statea forces." 119 CONG REC 17.124 (19731 Both Hauses of Congress adopt- 
ed the Eagleton Amendment. 119 Co\'o R L L  17.393 21,173 11973) Although 
President Nixan vetoed the Eagleton Amendment the Presldenr ulfmsfelv mgned 
into law an amendment IO the ContmumpApp. .p .~~r~~"~ Resalutm whlch sisted 

Notaithstsnding any other p m v i a o n  of l a w  on OT after Auguat 16, 
1973, no funds herein n i  heretofore appropnated may be obhgafed or 
expended fa finance directly or mdlreclly combat setlmntlea by Unrted 
States military forces I" or over 01 from a i l  the shores o f  Sarth 
Vietnam, South Vietnam. Laos OT Cambadla 

Montgamepl 

211 

The Joint Reaolutlan CantinuingAppropristions for Fiscal Year 1974, POB L No 93. 
52, 6 108, 87 S t a t  134 (19731 The President cantemparane~uily signed the Second 
Supplemental Appropriations Act of 1973, P m  L S o  93-50. i 207.  37 Stat 129, 
which monded 

Kone af the funds herein amrmnsted under rhrs Act mav be exoended 
to  'uppart directly or indir&fly combat a~tlrlfies m or &r Caibodia 
Laos, North Vietnam and South v~lefnern by Unned States forcer and 
efler Aum~f IS. 1973, no other funds heretofore aooroariated under 
m y  otheinct may be expended far such purposes 
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tion 8(b) of the Paris Peace Accords, the Dale-Helms amendment 
would have authorized the President to use farce "if the Government 
of North Vietnam 1s not making an accounting. to the best of Its abil- 
ity, of all missing in action personnel of the United States in 
Southeast Asia "214 Senator Dole, sensing defeat for his amendment, 
remarked to his fellow Senators: 

I would hope those who read the record and those who sit 
down next year or 20 years from now to read the record, 
in the event the North Vietnamese do not carry out the 
agreement, will know that there were those of us in the 
Senate who stood and let our wew6 be knaun21s 

Over twenty years later, Senator Dole is still attempting to achieve 
his goal of a full accounting of service members unaccounted for in 
Vietnam, as evidenced by his sponsorship of The Ivliasmg Service 
Personnel Act of 1995. 

A. Secretarial Rnding That a Missmg Semice Member18 Dead 

After "Operation Homecoming" in 1973, there were many fami- 
lies of mimng service members who still hoped for the return of 
their loved one8 Same of these families actively contested any 
change in status under the Missing Persons Act Their frustration 
centered around the provmions of the Missing Persons Act that 
define when a Service Secretary may declare a person in a mmmg 
statu8 to be dead The Missing Persons Act provides two types of 
determinations of death an "official report of death" and a "finding 
of death."21' This latter finding of death proved controuersml. The 
Missing Persons Act requires the Secretav concerned to review a 
missing sewice member's case at the end of the twelve-month period 
in a missing status or when information warrants such a review218 
After that  review, the Secretaly may direct that the service member 
be continued in B missing status if the member can reasonably be 
presumed to be living or the Secretary may make a "finding of 
death."219 The Secretary may make a "finding of death" when he 
"considers that the information received, or a lapse of time without 
miormation, establishes a reasonable presumption that a member in 

11* 119 C m c  REC 17 685 '19131 
115 I d  
21e See hlcDanald Y YeLucas. 3 7 1  F Supp 831, 836 (5 D N Y 19741 Ithree-judge 

eounl.  afrd mrm, 419 U 5 297 I19741 The dibtriri court dm noted that there *ere 
those who had secepted the apparenr fate of death a i  their miasing seniee membera, 
and r h o  uanted the s e n ~ ~ a  to make Immediste determinatmna ai death so that they 
might begln their livee anew Id 

21- 

2 1 s  Id i 5 5 6  
2x9 Id  

37 L! S C d 5521b) ISupp V 19931 
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a missing status is dead "220  

During the Vietnam era, the Military Services had implement. 
ed the Missing Persons Act's twelvemonth review requirement by 
establishing informal boards to review a missmg person's status. 
After completing Its review, the board would make a recommenda- 
tion as to whether a determination of death should be made or 
whether the member should be continued in a missing status. The 
Secretary or hi6 designee then reviewed the recommendation of the 
board and made B final determination.221 

Some families charged that the Missing Persona Act allowed 
the Secretary to make an automatic "finding of d e a t h  after a service 
member had been in a missing status for twelve months without 
requiring any effort by the Secretary to locate the service member. 
Additionally, these family members reasoned that, once presumed 
dead, the Service would no longer attempt to locate the service mem- 
ber. In 1973, based on this assumption, several parents and spouses 
of missing service members filed B class action suit on behalf of all 
next-of-kin of American servicemen who had been carned ~n a miss- 
ing status while an active duty in Indochina since 1 January 1962. 
The plaintiffs named all three Service Secretaries as defendants. 
The case, McDonald u M ~ L u e a s , ~ ~ ~  reflected the shifting attitude in 
the purpose of the Missing Persons Act. 

In McDonaId, the plaintiffs alleged that the sections of the 
Missing Persons Act that governed the circumstances under which 
the Military Services could declare a service member in a mmsmg 
status to be dead were unconstitutional an their face and as applied, 
in violation of the Due Procem Clause of the Fifth Amendment.223 
The plaintiffs argued that.  (1) no statutory criteria guided the 
Secretary in deciding whether to make an ofkial  report of death or 
presumptive finding of death, (2) Congress had not delegated rule. 
making authority to the Secretaries with respect to B finding of 
death, (3) no notice was given to the next-of-kin regarding the pen- 
dency of a status review nor any opportunity to be heard before a 
finding of death was made, and (41 the Missing Persons Act permit- 
ted the Service Secretary to make findings m the total absence of 
any e v ~ d e n c e . ~ ~ '  

z20 Id 5 566tbl. 
z21 

222 

Sea McDonald Y MeLueab. 371 F Supp 831, 833 IS D N Y 19141 (three-judge 
sourtl, o i rd  mem , 419 U S 297 I19741 

371 F Svpp 337 ISD N Y  1973) 311 F Supp 831 (S D N Y  19741 Ithree- 
iudge murt1, o i l y  mem., 419 U S  297 119741 

Id at 838 (citing 37 U S  C 5 5  553. 556) 
id In count three, the plaintiffs further alleged that  the Service Secretary 

acted m an arbitrary and eapneioun manner in malung 6ndmg. a i  death because the 
224 
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Because the plaintiffs sought an mnjunctian restrammg enforce- 
ment  of an  act  of Congress far violating the  United S ta tes  
Constitution. the district court judge decided that a threejudge 
panel must be convened to consider the facial attacks against the 
Missing Persons Act.226 The judge also decided that the panel should 
hear and determine, if  necessary, the plaintiffs' claim that the 
Services' application of the Statute was unconstltutmnal 22i  The 
judge, therefore. issued a temporary restraining order pending the 
three-judge panel's determination of these issues The restraining 
order applied to  all membera of the Army, Kaby, Marines. and Air 
Force uho were, on 20 July 1973. in a missing status while serimg 
in Indochina. 4s of the date of the order, 6 August 1973, the Military 
Services were prohibited from making any official Yeport of death or 
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any finding of death with respect to these service members 227 

SLX months later, an 13 February 1974, a three-judge panel for 
the Southern District of New York permanently enjoined the 
Militaly Semces from making determinations of death under the 
Missing Persons Act except in conformance with the Court'S apin- 
ion.228 The court found the particular sections of the Missing 
Persons Act unconstitutional on their face and BS applied insofar as 
they permitted the Service Secretaries to make official reports of 
death and findings of death without affording next.of.kin who are 
entitled to benefits under the Miming Persons Act notice and an 
opportunity t o  be heard.229 

The court noted that prior Supreme Court decisions had estab. 
lished that procedural due process IS requred in administrative pro- 
ceedings when adjudications of fact are made that may deprive a 
person of B constitutionally protected interest.230 The court found 
that there was ''no question that an 'official report of death,' or a 
'finding of death' made by [the Service Secretaries] is an adjudiea- 
tion ~ f f a c t . " ~ ~ ~  The court next found that the plaintiffs had B praper- 
ty interest, protected by the Fifth Amendment, ~n the continuation 
of entitlements to pay and allowances granted to them under the 
Missing Persons Act. Therefore, the United States Constitution 
required the Services to provide such persons with notice and an 
opportunity t o  be heard before declaring that a eewice member in a 
missing statu6 18 dead.232 The court declined, however, to prescribe 
the exact form of these procedures. 

12) Defendants may continue 01 inmate any ~ c f m t y  for the purpose of 
ahraining infarmarion about m y  MLA. 
13) Defendants may communicate any informstion so obtained now ~n 
their pmsesson or hereafter q w r d  
14) Defendante may respond to m y  unsolieiied 1nquip from any family 
of m v  MLA not related to the allep~fions or merits ai  this a c u m  
(51 Defendants may deliver the p o ~ b e r s m n ~  nr remains of any MIA to  
the onmaw next-of-!an . .  

218 McDonald s hlclucas. 3 i l  F Supp 631 (S D N Y  19741 $threepage  c o u m  

228 Id a t 8 3 1  
a f i 'dmm,  419DS 987 11974). 

230 Id at 834 lciting Hannah Y Larrhe. 363 U S  420 (19601. Mnrgsn ,, United 

Id 
Stares, 304 U S 1 119361) 

231 Id Leitafimi omitredl 
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We only hold that under minimum due process standards 
notice must be given of a status review and the affected 
parties afforded a reasonable opportunity t o  attend the 
review, with a l a y e r  if they choose, and to ha le  reason- 
able access to the information upon which the revieuing 
board will act. Finally, they should be permitted t o  pre- 
aent any Information which they consider relevant to the 
proceeding. Once that 1s done. the requirements of due 
process have been satisfied 233 

In a subsequent decision, the Court of Claims refused. however. to 
apply McDonald retroacti\ely to declare all prior determmatmns of 
death void ab 2 n i t ~ 0 . ~ ~ ~  

B Re-establishrng Status Reitem Hearings After .WcDonald 

In 1974, immediately following the declaratory judgment in 
McDonald, representatives of the Ofice of the Secreta? of Defense 
and the  Military Services met to decide how to implement the  
McDonald ruling 235 Generally, the! agreed that basic uniformity 
among the Services in administering the informal status review 
heanng was Imperative and that the new procedures needed to be 
informal and not adversarial in nature. Consequently procedures 
would not include crass-examination of witnesses. presentation of 
Interrogatories, or the recording of testimony They agreed further 
tha t  the Services would send notices to the nert-af.km receiving 
financial benefits under the Yisaing Persons Act. These indimduals 
would be knann as "primary next-of-kin Only these Individuals 
could attend the statue review, the Services would keep all other 
"secondary nent.of.kin" informed of developmenra by mail The 
Senwen also would grant the primary next-&kin access to all infor- 
mation on which the status review would be based. Additionally, they 
agreed that the Senices would review classified matter for declassifi- 
cation, but if the material could not be declascified. the priman. next- 
of.km would not be shown the material or informed of its existence 
Moreover, the file reviewed by the hearing officer and the Secreta9 
could not include any information nor available to the n e n t d k i n  236 

236 S r r  \ I r m o r a n d u m  far Record. Department of Defense Oflice a i  Genera'  
Counsel, Ka$hmaan D C i h j e c t  McDonald Y c L x a r  L I B  D S D S Y .  i d  Cn 
3130 iFeb 13. 1954 Mar 18 19741 Iheremiter OGC Memarardum for Record1 
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Even after adapting new policies in 1974, the Department of 
Defense continued to suspend all status review6 of missing service 
members under the Missing Persons Act, except when requested by 
next of kin or on receipt of mnduswe evidence of death, such as the 
return of r e r n a i n ~ . ~ ~ ~  Dunng this suspeneion, both the executive 
branch and the Congress investigated the fate of American service 
members missing in Southeast Asia.236 

During 1973 and 1974, far example, the Senate Foreign 
Relatione Committee, chaired by Senator Fulbright, held publlc 
hearings to review the problem of those still listed as prisoners of 
war and missing in action in Southeast The House of 
Representatives Select Committee on Missing Persons in Southeast 
Aeia d m  held hearings from 1915 through 1976.At the besnnmgof 
i t s  tenure in 1978, the  Select Committee requested tha t  the  
Department of Defense continue t o  suepend statu6 review hear- 
mg5.240 Chaired by Representative Sonny Montgomely, the commit- 
tee known as the '"Montgomery Committee" concluded m December 
19i6 that the Missing Persons Act "adequately protects the rights of 
the miesing person and thew next-of.kin "241 The Montgomery 
Committee found that the massive efforts of the Amencan combat- 
ant forces to recover their lost personnel were "unparalleled m the 
history of our nation and contributed significantly to rescuing more 
than half of all avmtor's shot down in Indochina and recovering 
remains of numerous ground force personnel '1242 

Additionally, the Montgomery Committee found tha t  the  
Department of Defense "generally" gave "generous attention to the 
needs and d e s m e  of POWIMIA [primner of war and missing in 
action1 n e ~ t - a f - k i n . " ~ ~ ~  I t  found, however, tha t ,  at  the executive 
branch's direction, the Department of Defenee "sometimes concealed 
actual loss sites during the 'secret war in Laas,' and that this misin- 
foormatmn later contributed to the mistruet expressed by next-of- 
Secretan o f t h e  Say? 1Mar 26, 1974) (on  Ale r i t h  Office of PO\\'MIA, Milltaw 
Personnel Command. Department of the Say) 

933 But see In re Estate of Rausch. 347 N Y S  Zd 925 119i31 thalding that the feder. 
81 court order restrunme the mhf- S ~ M C C  from malung an aK~cml report of death 
of an) perran declared LO be missing ~n action did not reetrsin the N e r  Yark state court 
from malung a finding a i  dearh pursuant to law& enacred m itspnsddlcnon) 

Between April 1913 and April 1 9 i 5 ,  houei,er. hor th  Vietnam returned the  
iemaine of unl) 23 United Stater personnel DEP*RI\IENT OF D ~ i i n d r  POW-hllZI FACT 
BOOY 4 #July 1990) [heremafter P O W - Y U F ~ ~ ~ B ~ O K I  

S REP Po 779.93d Gang, 2d Sese 3 119741 
l l IE31SG P E R S O U  IN S O O I H C l S I  AS*. 94T" 

s M D  RECOMMI\OATITIONI \ lComm Pnnt  Dec 
1976) [hereinafter the hlontgamew Commitfeel 

id 
211 Id at 5 
243 i d  
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kin.'' Moreover, according to the Montgomery Committee, "[tlhe mill- 
tal?. classification system figured prominently in the difficult) expe- 
rienced by some MIA famdies and contributed to unnecessaq confu- 
mon, bitterness, and 

In 1977, President Jimmy Carter appointed Leonard Woodcock 
to head the Presidential Commission on Americans Misamg and 
Unaccounted for in Southeast Asia This commmsmn visited bath 
Vietnam and Laos to discuss the mue of those unaccounted for fmm 
the Vietnam Conflict During one of these visits in March 19 
Vietnamese fird announced that they had established an o 
seek information on missing Amencans and to recoier rem 
Despite effort8 to locate those missing in Southeast .&&a, hoire\er. 
the Montgomery Committee, the Woodcock Commission, and the 
Department of Defense all concluded that there w a ~  no evidence 
that any American personnel were alive and being held againat their 
will m Southeast Asia $46 

By early 1977, President Carter was attempting TO establish 
fnendlier relatiam with At the same time, howwer, the 
President had requested that the Pentagon forward recommenda- 
tions on status reviews of those serv~ce members still carried in a 
mismng status 248 On 26 May 1977, Secretary of Defense Harold 

244 Id 
Z 4 5  L e  POIV-\lIA FACT BOOK, mpia note 138 
2 4 1  h lemorsndum Secretary of Deiense Harold B r o u n  t o  P 

Carter, subject Stsfui Rerieri far Senicemen M i ~ r l n g  I" Sourhea 
19771. rgrinlrd zn 111 C m G  REC 516.411 ldaily ed Oct 31. 199 
249 !memorandum from Secretsr? of Defense Harold Bmun  to  
Carter' 

241 Those elions eventually ended uhen Vietnamese troops nccupm Cambodla 
and drove out Pol Pots Khmer Rauge I" Janvav 1979 See  Geoige Black Repubitran 
Ocs i iu i~s  LO Hanoi, THE XATLO\. June 4, 1968, at 7 7 3  

s18 Sea Memorandum, S e c r e t q  of DeFense Harold B r a a n  to President Jlrnmi 
Caner 'Februaw 14 1977, repranted an 141 CONG REC 91641: daili ed Oct 31  
1996) 

I understand fhs t  at your mesting on Februan 11 x 
the National Leawe af Farnillea you indiraied r b a t  the 
unsolicited status changer for \Ilhr would canfinue Fro 
sarion before that meeting rnv undercfanding II rhsi !h 
of Defense should ga throuah all the Ales getting read, 10 mole on a 
prognm of unaolicrted sistui change8 late1 this year depending upon 
rhe outcome of negananans wrth the Vietnameee 

Do I correctly understand >our wishes? 
Sea 0160 Memorandum Michael Ohsenberg. Senanal Secu-ity Council IO Zbigniea 
Brierinksi aubieir Forthcoming Paris Negotiations i i f h  the Vietnamese hlai 25.  
19171, reprinfad tn 141 Cmc REC 916 417 $daily ed Ocr 31 1996 

You might uiih io underscore t a  the President rhe deimabhr) of 
toning doun expeelanons, zhauld B question m e e  ~r the p m r  confer- 
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Brawn wrote to  President Carter recommending that,  "given the 
overwhelming probability that none of the MIAB ever will be found 
alive," the Service Secretaries should be allawed to conduct status 
reviews ''a6 mandated by law even though we have not received a 
full a c c ~ u n t i n g . " ~ ~ ~  Secretary Brown assured President Carter that 

releabe additions1 communications which paesed between the Nixon 
Administration and the DRV 

Placed ~n the broadest context, when m e  conwdero the Vietnamese 
statements m well as Congreaamal votes agamst a d  to Vietnam we 
see the inability af two bitter enemies miftly to  plses the p ~ s f  behmd 
them. as the President had howd 

24n Memorandum. Secrets*/ of Defense Harold Brovn to President Carrer, rub. 
j s c t  Status Reviews for Servicemen Miming m Southeast Arm [May 28. 1917). 
reprinted ~ n ,  141 C u m  REC S16.4Lll r d d y  ed. Oet. 31, 1995). 

You have saked for my recommendations eoneernmg status reviews 
for MIA 

It  1s [me that the S o u t h e a i l P a m  governments probably ha\* a g -  
nilicantly more information sbaut OUI missing men than they have 
e v e n  ta Y& There 15 no reason t o  beheve. however, that eontmmng to 
car*/ semcemen as missing m action puts pressure on Hanoi to pro- 
,?de mformatm on OUT missing men. In fact. the ~ p p o e n e  /Q probably 
true. I t  ~ u t b  ~ i e s i u r e  on YI to  make coneessmns t o  Hanal Status 
reviews. and obtaining of a eamplete aecauntmg, are two dletmcf 
lbsuee An accounting that confirme death by drrect ewdence validates 
a declaration or pre~umpfmn of death for B mlsamg senweman. hut ~t 
li not B legal prerequmte to a status cbsngs 

Given the ovemhelming pmbabilify that  none of the MIAs ever will 
be found alive, I believe the time has come 10 diow the Secretanes o i  
the Army, Navy and Air Farce to ~ X ~ ~ C L Q B  t h e n  responelbllll!en for sta- 
tus reviews 88 mandated by law even though v e  have not received B 

Reinstatement of remew will a i  course be eontrovemsl Certain 
members of the Congress. ~ e m e  ismillea of the misamg men. and 0th. 
em will charge th.t it 13 an abandonment af MIAs 

full Bccountlng 

The resumption of review w i l l  be precedBd by 111 an expresam ai 
our strang camm~tmen t  ro abtarnlng further m f o r m a t m  abaut the 
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the procedures for Status rev iew met legal requirements and were 
uniform throughout the  Department of Defense The Secretary 
explained that status remews and obtaining a complete accounting 
were two different ISSUBS A cervice member may be presumed dead 
under the  Missing Persons Act. To be "accounted fw," however, 
death must be confirmed by direct evidence 260 Then. in August 
1 9 i i .  the government announced tha t  It would resume s ta tus  
reviews under the M m m g  Persona Act of thaie service members 
still in a missing status from the Vietnam Conflict 261 

C Challenges to Status Reuew Boards 

Immediately following the gowrnment's announcement. par. 
ent8 and "next friends" of several missing service members filed a 
motion in the Eastern District of New York The plaintiffs requested 
a prel iminary injunct ion to  prevent  t h e  President  and  t h e  
Department of Defense from Instltutmg or continuing status review8 
under the Missing Persons Act. The district Court denied their 
motion and the plaintiffs appealed252 The United States Court of 
Appeals for the Second Circuit affirmed the district court's decision 
and in denying plamtiffb motion stated: 

There is nothing that the government of a grateful people 
can ever do fully to compensate or comfort the next of kin 
of those who have ~ v e n  "the last full measure of dera. 
tion,'' and for whom there 1s no hope of return But it ie 
beyond dispute that the government now provides every 
appartumty for the discavety and consideration of any ~ Y L -  

dence militating against a determination of death The 
government is acting generouely and compassionately in 
spanng no pains to ascertain as conclusmely 8 s  possible 

The pmceduree for C ~ ~ I L P  r e v ~ e w  *ill he unirarm mmang the  
Yihtary Departments. in accordance uirh legal requirementi. and 
announced through iimulfaneoui letter5 from the Senice Secretarlea 
f a  the POIVYU fami!iei 

The public -ill be informed of tho reasons for reinitlruting P L ~ ~ U E  
r e v ~ e w  and aasvred that this doea not detract from our dererminsfion 
t o  ohrain ~n accounting I suggest that  the public a n n o u n c e m e n t  
would he mort efieatiie coming Eiam you, bur I sm prepared Lo make I t  
lnsresd 
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what has actually happened to those missing in action 
before reaching any determination adverse to their inter- 
e a 6  or those of t h e n  next of kin.  The conclusion 1s 
inescapabie that the measures taken by the government 
suffice to defeat any claim that the constitutional rights of 
the plaintiffs are being or may be violated 2m 

Many families of serv~ce members who had not come home 
from Southeast Asia did not agree. For them, the Missing Persons 
Act was not a law ''enacted solely for the purpose of affording some 
financial support far the families of missing members . . . during the 
time their fate was unknawn."2j4 Rather, It w a ~  a law that allowed 
the military to writeoff their loved ones by declaring them dead 
without making m y  attempt to locate these persons Consequently, 
some family members continued to litigate any attempt by the 
Militaly Services to declare their loved ones dead, not because they 
wanted the service member's pa? and allowances, but because they 
wanted the government to continue its efforts to discover what hap. 
pened to their loved ones Federal courts dismissed many of these 
suits, however, based on a lack of standing or a failure to  exhaust 
admimstrative remedies. When not dismissed on them bases, chal. 
lenges to atatus review hearings generally allegtng noncompliance 
with due process, the Freedam af Information Act, and the Paris 
Peace Accords ardmariiy were unsuccessful 

1. Standing t o  Challenge Status Deers~ons-In Crone u. L'nited 
Sta tqzs6 the Court of Claims held that dependents who are entitled 
to allotments of a missing Sewice member's pay and allowances 
have standing to m e  under the Missing Persons Act2j6 These mdi- 
viduals may sue to prove that them allotments weie unlawfully dis. 
continued because a determination of death was unlawful.257 
According to the Court of Claims, the standard of review is whether 
a determination 18 supported by substantial evidence. Further, the 
Court of Claims found that claimante are entitled to a de nouo trial 
on the disputed issue8 of The Court of Claims decided, how 

zs3 Hopper, 572 F 2d at 88 
264 Bell E United Statea. 366 U S  393. 408 (19611 
Is' 638 F Supp 875 1Cr. C1 1976). iehkgranird 210 Cr CI 748 ,1978) 

Id at 883 The Court of Claimn found that i t  had juncdiciian pursuant to  28 
K S C 5 1491 (19881 because plamtdfs claimed monetary relief under the bliaiing 
P ~ r s a n r  Am Id %t 877 

257 Id 81 683 The Coun of C l a m %  also mdlesred that  B dependent rife may 
have standing to due under the S l ~ m n g  Person6 Act. w e n  though the approprmte 
mthon ty  mmmdisteli had declared her husband to  be dead The court stated that  
the LSSW of the nh'a standing to sue 18 mtertumed with the pmmbility of her right 
to iecmer under the M ~ a i i n e  Persons Act r f  &he can estahliah that her hushsnd should 
h a w  hean placed ~n B mia&g ststus. and not mmedmtely declared dead Id 

pbp Id at887 
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ever, chat parents da not have the right to challenge death determi- 
nations unless they are eligible under the Miming Persons Act to 
receive then children's pay and a l lowan~es .2~~ In so deciding, the 
Court of Claims observed that there appeared to be no congressmnal 
intent to extend the protections and benefits conferred by the 
Missing Persons Act to persons other than dependents and the miss. 
mg persons themselves.260 

Additionaily, parents cannot establish standing to sue simply 
because a Military Service has extended them some procedure dur. 
mg the statu8 review hearmg. For example, in 1978. the parents of 
Marine Lieutenant Colonel Gary Fors received notice that the 
Marines Corps Missing and Captured Review Board would r e w w  
their son's miesmg in action status. The notice stated that the par- 
ents were allowed to attend a hearing, with or without private coun- 
sel, to review all evidence to he considered by the board and to pre. 
sent any additional evidence for review After the board recammend- 
ed that Lieutenant Colonel Fars' status be changed to killed ~n 
action. the parents filed suit, seeking to have their m i 8  status 
restored and to enjoin the Secretaly of the Saiy from adjusting the 
status without court order. The district judge dismissed the com- 
plaint for lack of standing because Mrs. Fore (the only living parent 
at  the time of the decision) was not a "dependmi" as defined by the 
>hsimg Persons Act.Z61 

On appeal,  Mrs.  Fors argued tha t  the government was 
estopped to deny her standing because it had considered her next-af- 
kin and ailowed her some rights under the Missing Permns Act, 8s 
interpreted by The United States Court af Appeals for 
the Kinth Circuit disagreed, finding that the process extended to 
Mrs. For. was not a right, but a privilege, and Congreas intended 
the Miasing Persons Act to benefit only the dependents of missing 
service members. Consequently. the Marine Corps's extension to 
non-dependents of certain procedures did not change the purpose of 
the Missme: Persane Act nor extend standing to nondependents 

zi9 See  hlcDonald, hlclucas,  371 F Supp 831. E34 IS D N Y 19741 Irhree:odpe 
roun  n i l  d nzsm , 419 U B 887 ,1974' ifinding that next of kin r h o  receive mont 
parmenti under the hlrseing Persons Act while B member IS carried m B miislnp s 
tu3 t a \ e  ~ r i g h r  LY procedural due pmceab i n  adminisrrariie proceedings ahere ad 
dicsliona d i a d  are made that ma, deprive them olfhoie payment%l 

'6- 

1 ' 2  Fora \ Hildago. No C80-421T d i p  op rWD Weoh hug 4 1963 .  of'a ahn 
nom Fors % Lehman 741 F 2 d  1130 '9th Cir 19841 The Missing Perrons Act  defines 
a "dependent' ai a S ~ O U ~  an unmarned child 'heludmg an unmarried dependeit 
stepchild 07 adopted child) under 21 years of age, B dependent mother or farher, d 
dependent dengnated in o i r c l a l  records. or B pereon determined to  be dependent bi. 
!he Seerelsryconrerned. 01 his desigree 37 U 8 C 5 55111' 11988, 

Crane 536 F Supp at 662 

2% F o r e r  Lehman ill F2d 1130. 113419thClr 1984' 
2 8 2  ,d 
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Parents were, therefore, stymied in their efforts to stop the 
Militaly Services from changing the status of their children, unless 
the parents were entitled to benefits under the Missing Persons 
Act.Z6' Spauses of misang service members, however, BE beneficia. 
ries under the Missing Persons Act, continued to file suit attempting 
to stop status reviews. 

2. Challenges Prior to Secretarial Action-Federal courts have 
consistently dismissed complaints attempting to enjoin Service 
Secretaries from taking action on a board recommendation, finding 
them to be premature. In Darr v. Cartq265 for example, the United 
States Court of Appeals for the Eighth Circuit denied a motion to 
enjoin the Secretary of the Air Force from acting on a status review 
board recommendation that Captain Charles Darr's s t a t u  be 
changed from missing in action to killed in action. The Eighth 
Circuit held that allowing the action would be an improper and pre. 
mature interference w t h  the administrative procem.26e 

3. Due Process Challenges-In 1979, the wife ofAir Force pilot 
Captain Francis Townsend filed suit attempting to prevent the k r  
Force from acting on a recommendation by B board of officers that 
her husband's missing in action status be changed to killed in 
a ~ t i o n ? ~ '  Mrs. Townsend argued in part that the hearing violated 
her due process rights under the Fifth Amendment. 

First, Mrs. Townsend argued that her due process rights were 
violated because the board was not impartial in that the board mem- 
bers may have been subiect to command oressure in renderine their 

264 Sir, r g . ,  Crone Y Emted States. 210 Cf C1 748. 749 119761 (finding that 
there may be an mene of fact as fa whether plaintiff Velma Crone l a b  the financial 
dependent of her 80" because I f  she wac a Flnancd dependent. she had itandmg t o  
SUB under the Misaine Person& Act) 
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decismn. The United States District Court for the Northern District 
of Texas rejected thie argument, finding that because board mem- 
bers were members of the Air Force did not automatically bar them 
from acting as impartial decision makers 

Second. Mrs Townsend alleged that she was denied her right 
to cross-examination She argued first that because the officers were 
asked t o  rely on their combat experience, any decision the>- reached 
was based m part on that experience, which was not presented at 
the heanng and not subject to cross-exammetion. The district court 
disagreed, finding that courts had previously approved fact-finding 
panels that  drew a n  their particular backgrounds m making a dew 
smn 269 Mre. Townsend also arglled that she WBS denied her right to 
cross-examination because the board's demamn was partially based 
an classified information that was not available to her The district 
court found no ment to this claim. It noted that the classified infor- 
mation pertained only to source6 and methods of gathering informa. 
tion in Vietnam and that the Am Farce provided Vrs Townsend with 
extracts from that information Additmnally. the dirtnct court 
observed that the board made a specific finding that the claseified 
information did not affect its decision 

Third. MTE. Townsend argued that her due process rights were 
violated because the Air Force did not make available over 15,000 
pages of unrelated documents (that is, documenta not identified as 
pertaining to m y  particular mdividual) until after the heanng The 

Farce had, however, released all unclassified correlated informa- 
tion relating to Captain Townsend. The district court found this alle- 
gation to be without merit because Mrs Townsend made no claim 
that the unrelated documents contained any new information.271 

Fourth, Mrs Townsend argued that It was impossible for the 
Ax Farce to make a fair determination of the Status of a misaing ser- 
vice member until It examined all possible sources of information In 
rejecting this argument, the dietrict court found that due process did 
not mean interminable delaj- The court reasoned that a decision 
made after notice and heanng and with reasonable promptness 1s 

not invalid simply because "every conceivable source of information, 
however remote or conjectural. has not been exhausted '12i2 

W 
280 

Id at 1072 'cirmeGaidbergv Ke114 397 U S 264 271 1970 I 

Id a t  1073 $ellme F e r s c o n  Y Thomaa. 430 F2d 852.  856 15th Cir 1970 I 

The court ala0 noted that the board rnernberi'exoerrence enabled them Lo consider 
and draa on resiansble inferences from fhar erpermue Sloreorer, the itsfw i e v ~ e w  
procedure praiided for a ,DLI dcre of the board members t o  dec de uhefb.er an? should 



19961 PERSONNEL MISSING INACTZON 129 

Finally, Mrs. Townsend complained of a lack of formal discov- 
ery proceedings The district court found, however, that due process 
did not require a trial4ype hearing in every conceivable case 273 It 
further noted that "[tlhe status review hearing 1s not the kind of sit- 
uation which requires an adversarial, trial-type hearing."2'4 

4. Freedom of Information Act Chal/engeszr5-Xrs. Townsend 
also argued that  the government failed to maintam and provide 
records in a timely and complete manner,  as required by the 
Freedom of Information Act (FOIAI. Spee~Rcally, she alleged that the 
Air Force violated the FOIA by falling to provide board members 
with certain documents until the hearing and by failing to disclose 
the unrelated documentation before the hearing Mrs. Townsend 
complained that these failures violated the FOIA requirement to 
maintain records in a timely and complete manner.276 The distnct 
court found both arguments to be without merit. The court deter- 
mined that the records were not disclosed to the board prior to the 
hearing to prevent preconceptions by the board and that the records 
on Captain Townsend had been maintained as required.2" 

Additionally, in Lewis u. Reagon,Z78 the United States Court of 
Appeals for the Fifth Circuit addressed whether the government must 
act on B primary next af kin's FOIA request before .a status review 
hearing could be convened. The Fifth Circuit held that the mere pen- 
dency of a FOIA request, or appeals from denials of access to such 
information, did not sve rise to the irreparable injury necessary to 
enjoin a status remew hearing under the hlissmg Persons Act.270 

5. Ports Peace Accords Challenges-Finally, family members 
argued that  a change in i tatus from missing to killed in action 
would result in a loss of then constitutional rights as beneficiaries of 
section 8(bl of the Pans Peace In Darr u Cnrtq281 the 
United States District Court for the Eastern District of Arkansas 
reiected this arwment.  holding that a areaumDtive findine af death I . t  

21s Id [citing Cafeteria and Restaurant Workers v YcElroy 367 U S  886, 804 

274 iri 
(1961). Woadburyv Ilcl0nnon. 447 F2d 839. 844 15th C n  1971j1 

5 U S  C 8 552a 119881 
Townsend, 476 F Svpp at 1074 lciting 5 U S  C S 552atalh6). lej(5!1. 

660 F 2d 124 (5th Cir 10611 
I d .  at 128 
See 8 B(b! of the Paris Peace Accords. bi ioia note 212 and eccom~laniine text 

278 

2'1 Id 

~~ ~ ~~ 

261 487 F Svpp 526 IE D h k  19801. afrd, 640 F 2d 163 18th Clr 1081) 



150 MILITARY LAW REVIEW IVal. 152 

did not alter the government's obligation under the Paris Peace 
Accords to continue its efforts to locate those perrons as to whom no 
concluwe information of death had been received. The district court 
noted that "[tlhe government had demonstrated no such inrerpreta- 
tion of the change of s t a t u ,  and the finding may be reconsidered 
upon discovev of additional facts or documents "282 

As reflected in the above court decmione, after the Military 
Servlces implemented procedures required by MeDanold, the courts 
generally did not interfere in secretanal decisions under the Missing 
Persons Act. Implementation of these procedures did not, however. 
dispel the belief by some indimduals that the United States had left 
behind service members m Southeast Asia. 

D Government Efforts to  Locate Persons Cnaeeounted for in 
Southeast Asia 

In 1979, Private F m t  Class Robert Garwood, United States 
Manne Corps, returned from Vietnam after fourteen years.283 On 22 
March 1919, Private Garwood stepped off a plane in Bangkok, 
Thailand, and a Marine Carps official advmed him that he was 
under investigation for certain cnmmal activities, including deser- 
tion 264 The Marine Carps ultimately convicted Private Garwood of 
cammunmtmg with the enemy and assault on an .4merrcan prison- 
er of waraa5 He WBE sentenced to be discharged from the Marine 
Corps with B dishonorable discharge,  t o  forfeit all pay and 

262 I d  at528 
See Memorandum, hlirhael Ohsenberg, National Security Council. to  Dand 

Aaron subject Leawe af Families Ileeting uith the President hlarch 7 .  1979:. 
i e p n t i d  an 139 Cavc RK SB 566 'daily ed July 1. 19931 

A hueimencan defector had been sighred ~n H a m  and has hndlcat- 
ed that he ulsher io  ~efurn  fa the Emted States The vietnameae had . . .  . - 8  - . .  . 

See Emfed Sratee \ Gamood, 16 hl J 863, 866 IS Y C I1 R 1982 , afrd. 20 
M J 146 'C h l i  1965, C P I ~  denzed 474 E S 1006 11985r Follauins a UChlJAmcle 

DChlJ a i l s  104, 126,1988' 
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allowances, and to be reduced to pay grade E.1.286Although the evi. 
denee indicated that Gawoad had remained in Vietnam voluntarily, 
his return was, nevertheless, proof that Americans remained in 
Southeast Asia after the end of the war. 

The unexpected return of PFC Garwaod touched off hopes 
among the families of some senicemen still unaccounted 
for in Southeast Asia that their husbands and ~ o n s  mag 
still be alive , , . and brought renewed pressure on several 
Congressmen t o  reopen the sensit ive question of 
Americans missing in Southeast 

Despite the hope of some family members that their missing 
service members survived, by the early 19808 the Services had 
declared all but one af those prevmusly determined to be pnsoners of 
war or missing in action in Southeast Asia to be dead under the 
Missing Persons Act, either under an official report of death or a 
finding of death. In ca6ea where remains had not been recovered, the 
Services transferred these senice members from a missing statu8 to 
a KIABNR statu8. As a symbolic gesture, the government continued 
t o  list Air Farce Colonel Charles E. Sheltan of Owensboro. Kentuckx 
as a orisoner of war.288 

" .  
acted .%e an informer to enemy eaptorn regarding prohibited activities a i  the American 
pnmners. he sewed as an interrogator o i  Americans on then i n ~ t ~ a l  e n t ~  mfo the 
campa, and he assaulted an American pmoner  idlawing an incldent ~n rhlch an 
enem) camp commanders eat had been killed for fwd by the American p m m e r i  of 
war Id a t 8 6 6  

217 PFC Garwoodb Return R i n r w r  Fomi!irs'Hopos.  RALEIGH NIIIE. May 25.  
1979 atA1 

16' 135 C u m  REC ti973 (daily ed Apr 6. 1989) (btatement by Rep. Rowland) 
See o!so 136 COW REC S5.898 (daily ed May 9, 19901 (statement by Sen Ford1 

On Apnl 29, 1965, Colonel Shelton was pilotmg RFlOlC during a 
routine reconnaissance mlssmn D V ~ T  Laos when hs WBB shot d o r n  
Another American pilot urtnessed Shelton parachuting t o  rhe ground 
and Shelfon informed the pilaf by radio eontact t h s f  he %ab asie 
According to a village witness. and l i t e r  confirmed by u s rall~er 
reooni.  Colonel Sheltan was esotvred bv Pathet Lao Forcee . .  

Accordingto B ClArepart three years after his capture. three e m .  
m u n m  soldiers escorted Colonel Shelfon to a Forth Vletnames~ Army 
ofice As the ialdiers were attemptmg to  cham Colonel Sheltan to B 
desk. he managed to obtain the cham and krllad the aoldma m self. 
defense 

In 1971, Calanel Shdian and another American were brieflv rei 

made payable to Charles E Sheltan 
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Further complicating the MUB of missing service members, the 
Department of Defense began in the early 1980s to include in the 
defimtmn of ''unaccounted for" all service members ori@nally catego- 
rized as KlABNR and those imtially classified as m i s ~ i n g , ~ ~ ~  This 
led to a dramatic ~ncrease in the number of unaccounted for sewice 
members It also resulted in a situation wherein there were more 
Americana m n e n t l y  considered unaccounted far fmm Southeast 
Asia than immediately after the war. This policy was due m large 
part ta litigation initiated by families of pnsoners of war and of 
those missing in action and to congressional pressure.290 

Dunng  the early 1980s Congress continued to devote man>- 
hours to accounting for service members from Southeast Asia. 
including hearings by a special task force under the Subcommittee 
on Asian and Pacific Affam. House Foreign Affairs Committee 291 

Additmnally, President Ronald Reagan declared that his admimstra- 
tian "attached the highest priority to the problem of those missing in 

Also during this time, the government coordinated its pol- 
icy on pnsoners of war and those missing m action through the p r m  
mer of war and missing in action (POU'ihIIA) Interagency Group 
(IAG) Membership in the IAG included the Department of Defense, 
theJoint Staff, the \\lite House National Security Caunml staff, the 
S t a t e  Department ,  the  Defense Intelligence Agency, and the 
National League of POU'MIA F a m h r  293 

Then, ~n 1984, the government of Laor allowed an American 
team to excavate the crash site of an Amencan aircraft shot dawn in 
Laos in 1972 Shortly thereafter. an Amencan team visited a crash 
site of an American aircraft shot down near Hanoi. This was the 
first time in twelve years that Americans had examined crash sites 

Prior LO the 19805, the Department o i  Defense considered only iemice mem- 
bere ini t ial ly claiaified a i  mimng to be''unaccounted far'  S n m  POIVIIIIAAIIAIRE 
RLPORT, supra mte 15 at 158 

2bl id 

m 131 cox0  R L C  19 620 19851 
24z Premdeni's Remarks on Signing a Resolution and a Proclamarion Declaring 

S CON RES 16. 99th Cong l i t  Seas 99 Stat  1938-39 119868 mprowdmgthar it was 
the 'sence of C o n g r e d  t ha t  President Reagan should 'ensure that officials of the 
United States Government consciou~Iy and fully carr) o u t  his pledge 01 highest 

sue of t a a  thousand four hundred and eight) three 
accounted far in Indochina" and encouraging the 
late release of any Americana who may aril1 be held 
131 Co\G REC 19,622 ,19851 statement b) Rep 

M a n t g o m e ~  objecting t o  the above lanapage. becaube he had been involied in the 
p n s m e r  of war misnng LO action issue ' far  come 15 )esrc and ihadl made 13 flips to  
Sourheaat &&la' and r h l l e  he 'amerely hapddl.. that he %ab wrens, II >la8 hls o p m  

Natlonsi POU-MIA Recognltlan D ~ ? .  1981 PLB P ~ R S  50s l~~~~ 12, i 9 8 i 8  see 
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in Indochina.xa4 It appeared that Laos and Hanoi were finally coop- 
erating. Hanoi agreed to an increase in the schedule of government- 
to-government technical meetings and returned several Bets of 
American remams.zg6  Also, the government of Laos P e o p l e ' s  
Democratic Republic allowed an  American excavation team to 
inspect and w o r k  at B crash site near P a k s e ,  Laos. The team recov- 
wed thousands of bone and tooth fragments, personal effects, and 
military identification tags. As a result of the recovery efforts, the 
United States Army Central Identification Laboratory in Hawaii 
identified fifteen remains 296 

With the government's continuing efforts to recover remains 
and account for service members came a shift in focus by family 
members dissatisfied with government accounting efforts. Instead of 
concentrating an  the Missing P e r s o n s  Act and status decisions 
thereunder, families began challenging the process of remains iden- 
tifications 

E.  Challenges to  S e r u m  Accounting Decwons 

Because service members were no longer ~n a missing status 
under the Missing P e r s o n s  Act, families based their challenges to 
Service accounting decisions on other federal law, including the 
Federal Tort Claims Act (FTCA) and the Hostage Act As in earlier 
claims filed under the Missing P e r s o n a  Act, however, these latest 
challenges generally were not succeseful. 

1. Federal Tort Claims Aetzg7-One of those identified at the 
P a k s e  crash site in Laos was Lieutenant Colonel Thomas Hart. As a 
result of that  identification, the wife of Lieutenant Colonel Hart 
became the first family member to refuse to accept the remains of a 
sewice member from Southeast Asia. In 1972, Lieutenant Colonel 
Hart and fifteen other crew members were an board an Aw Force 
AC-1304 Spectre when it was hit by antiaircraft fire. The Air Force 
orionally placed Lieutenant Colonel Hart in a missing status, but 
after conducting a review in 1978 under the Missing P e r s o n s  Act, 
the Air Force changed his Status to KIABNR. In 1985, B United 
States Army Central Identification Labaraton team recommended 
to the Armed Services Graves Registration Office that the crew 
members he listed ab Identified. Mrs. Harth own expert examined 
the remains and concluded it w a ~  impossible to tell whether the 

131 CONC REC. 19.620 119851 Irtatament d R e p  Salomani 

28 U.S C 85 2671-80 119861 
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fragments came from Lieutenant Colonel Hart .  Mrs Hart then 
refused to accept the remams. The Graves Registration Office even- 
tually rescinded the identification based on an independent study 
commissioned by the Army that concluded it could confidently con- 
firm only two of the crash site identifications 

However, *.hen the gowrnment refused to return Lieutenant 
Colonel Hart to an unaccounted for (KI.QBNR1 status, Mrs Hart, 
her daughter. and Lieutenant Colonel Hart's mother filed suit in the 
United States District Court for the Northern District of Florida 
under the FTCA claimmg intentional infliction of emotional distress 
The district court held the government liable to all three plain- 
t i f f ~ . ~ ~ ~  On appeal, however, the United States Court of Appeals for 
the Eleventh Circuit reversed the district court's decmion The 
Eleventh Circuit held that government efforts to identify deceased 
personnel clearly fell within the discretionay function exception to 
the FTCA 2yB 

Shortly after the Umted States excavated the Pakse crash site, 
a p i n t  Umted Statea.Laotian search and recover?. team excavated 
the site of an AC-130 crash in southern Laos The gunship had 
exploded and crashed in 1972 after being struck by B 8urface-to.air 
missile The Air Force listed Senior Master Sergeant Robert E. 
Simmons. among ather crew members, a6 missing in action from the 
date of that crash. In 1977, the hr Force changed hi6 b ta tw  from 
missing in action to KIA BNR after a status review under the 
Missing Persons Act 

The recovery team excavating the site in 1986 recovered a 
tooth among the  remains which the United S ta tes  Central  
Identification Laboratory in Hawau determined to be the upper 
right second malar of Smmons Based on this Identification, t h e h r  
Farce changed Master Sergeant Simmons' status from KIABNR to 
KIA '%body recovered." Simmons's mother then filed B clam with the 
Air Force stating that she had suffered emotional distress because 
the h r  Force had informed her by telephone while she was at work 
that her m n ' ~  S t a t u  "would be changed from missing in action to 

298 Hart \, United States, 681 F Supp 1318 El D Fla 1988l i i ~ d ,  894 T d d  

mq H a r t ,  United Sfsfel 8 9 1  r 2 d  I639 1644 (11th Clr 19901. CIPL denied 498 
1639 (11th C u  19901. ceri d m w d ,  496 0 S 980 (1990, 

US 980 119901 The Federal Tort Claims Act (FTCAI does nor npplg ro 
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killed in action based on the discovery of a single 

After the Air Force denied her claim, Mrs. Simmons filed suit 
in federal district ~ 0 u i t . 3 ~ ~  She alleged that her claim under the 
FTCA accrued in 1987, based on the Air Force notification that her 
son was positively known to be dead, when the Air Farce knew or 
should have known that discovery of a tooth does not confirm death. 
She claimed that the Air Force's action constituted deliberate inflic. 
tion of emotional harm, compensable under the FTCA. The district 
court disapeed, Finding that portions of Mrs. Simmons' complaint 
challennng the finding of death based an the discovety of one tooth 
were incorrect because the Air Farce determined in 1977 after a sta- 
tu8 review heanng that her son was killed in action. According to 
the district court, the Air Farce did not intend to verify death when 
it identified the tooth in 1987. Rather, its intent was to recover the 
remains of service members who were killed in action in Vietnam. 
Therefore, the district court decided that any damages suffered as a 
result of her son's change in status to killed in action accrued in 
1977 Consequently, the c l a m  for damages under the FTCA was 
barred by the statute af limitations 302 

Mrs.  Simmons also argued tha t  the government failed to 
adhere to its own guidelines in excavating, documenting, and identi- 
fying remains. However, the district court agreed with the Eleventh 
Circuit's holding in Hart that such a claim was barred by the discre. 
tionary function exception to the FTCA.3a3 

Family members also filed mit  under the FTCA arguing that a 
Military Service wa6 negligent in Its original classification decision. 
For example, in Vogelaor U. Unrted State~.3~' the mother of Private 
Alan Barton, a soldier who disappeared in Vietnam, filed an action 
under the FTCAelaiming that the Army was negligent in investigat- 
ing the emurnstances of her son's disappearance in Vietnam and 

Simmons %'. United States, 754 F Supp 274, 271 IN D N Y 19911 P l a m f l a i  
claim again demanitrated the eonfubion between the etatun of missing in actmn 
under the Miseing Persane .Am and U m N R  under Senwe regulatmne 

id 
' 0 1  Id at 218 A eiaimanf must file an adrnmstratlre e l s m  wlfh the agency 

ulihin t h o  y a m  of the rime the cleim accrued ab B condman pmedent to s u t  under 
the FTCC 28 U S.C § 24011bl 11994) The court noted that B c lam challenmng the 
Ax Force's decision ta  change plamll8's dtatus from KIbBNR to KIA body remv. 
ered, on the basis of one tooth was not barred, a8 ~t aeemed m 1987 PlamtnTa claimi 
were not. however, based on Lhie change of P ~ B L Y $  Id st 2 

nmains Id. 
685 F Supp. 1295 tE D Mich 19871 
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improperly classified him BE a deserter The Army recovered Prlvate 
Barton's remains in Vietnam m 1972 but did not identify them until 
1983 due in large part to an Army mistake omitting his name from 
an '%-Vietnam" deserter list 

The distnct court held that the mother's claim that the Army 
was negligent in its onBnal investigation and classification of her 
son as a deserter was barred under the FTCA bg both the forelgn 
cauntly e x c l ~ s 1 o n ~ ~ ~  and the combat exclusion 306 The distnct court 
also found that accounting for and recovenng the remains of service 
members in a combat theater during time of war IS a non-justmabk 
political q u e s t 1 0 n . ~ ~ ~  I t  further found, however, that the identlfica- 
tmn process changed once the war was over and the remame and 
identification system returned to the United States. Therefore, the 
plaintiff may be able to recover for the government's failure to idem 
tify and deliver her son'& remains in B t m e b  fashion.3oe 

well as the fact of hi% disappearance st the time and place of vanime ha i t  

ceed r i r h  reasonable care that the mather ofhemlie mlghf d f e r  emofland dlitresr 
was bath inreseeable and Iikels 
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2 The Hostage Act309-In 1986, family members of missing 
Vietnam service members joined Vietnam veterans in another law. 
suit against the government In Smith v Reagan,310 the plaintiffs 
fimt Bought a writ of mandamus under the Hostage Act ordering the 
President to conduct foreign relations with varioue countries in 
Southeast Asia to pursue official inquiries abaut the status of 
Amencane missing in action The district court dismlssed the man- 
damus count holding that the United States Constitution confers on 
the President the right to conduct foreign affairs and, therefore, the 
district court lacked subject matter junsdictlon to issue a writ of 

The plaintiffs next asked the district court to declare 
that the class of service members designated as miasing in action 
were protected under the United States Constitution and laws.312 
On a government motion for Eummaly judgment, the court refused 
to dismiss the plaintiff8 request for declaratory j u d ~ e n t . 3 ' ~  

In m interlocutoly appeal, the United States Court of Appeals 
for the Fourth Circuit reversed the district court decision and grant. 
ed the government's request for summary judgment on this issue 
The Fourth Circuit found that the plaintiffs were really asking the 
Court to determine whether American senice members remained in 
captivity in Southeast Asia and to msess the adequacy of the execu- 
tive's efforts to obtain their re lease .314  The Fourth Circuit refused to 
Interfere, finding that it had ''no rightful power and no compass."316 
Moreover. even if the issues raised were justiciable, the Fourth 
Circuit held that the suit must be dismissed because the Hostage 

- 
22 u s  c 5 1732 lsupp v 19931 itatea, I" pen1nent part 

Whenever II l e  made known 10 the President that m y  c i tmn a i  the 
United States has been unjustly depnued of his liberty by or under the 
authority of a n y  forelgn government.  i t  shall be the duty a i  t he  
President forth-with 10 demand af that government the reawns of such 
mpmonment,  and if it appears ta be wrongEul and m v i ~ l s f m  of the 
rights of American emrenihip. the President shall forthwith demand 
the release a i  such citnen. snd if the release 80 demanded 18 unreason. 
abli  delayed OT refused, the Prerident shall use sveh means, not 
amauntmg to  acta af war snd not afhewiae prohibited by law, 8s he 
may think nemeaw and i m e r  to obtain or eilectuate the releabe . .  
637 F Bvpp 964 iE D P C. 19861, wL'd,  844 F.2d 196 14th Clr 19681, cert 

domed, 486 U S 954 (1956) 
Bil id st 966 
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Act created no explicit private right of action 316 

F Release oflnformation on Cnaceounted for Seniee Members 

Throughout the 198Os, various individuals continued to make 
allegations of B government "cover-up" of this isme These allega. 
tmns were fueled by blockbuster movies about rescuing "forgotten" 
Vietnam prisoners of war and by profiteers claiming that,  for a 
price. they could find a family member's loved Congress 
investigated the question of a cover-up and, in 1984, the House Task 
Force on Amencan Prisoners and Missing in Southeast Asla, chaired 
by Representative Gilman, announced that it found no government 
cover-up of Information of live p r ~ s o n e r r . ~ ~ ~  Additionally, in 1985, 
Senator John McCain felt compelled to denounce allegations of a 
cover-up from the Senate floor Senator McCain conceded that "pas. 
sibly not enough reporting has been followed up, and that perhaps 
not the correct procedures have been used in certain epecific casea 
where there are live sighting8 and other reasons to believe that men 
are still elwe." Senator McCam stated, hawever 

I do reject the allegations that there hae been some 
kind of a cover-up on the part of this administration or 
previous administrations on this ISSUB. There are TOO 
man>- men and women in uniform in the military who 
hme been involved in this issue intimately, and I believe 
that such a thing as a e o v e ~ u p  1s simply i m p o s s ~ b l e . ~ ~ ~  

Fueling suspicions of a government cove~up,  however, a 1986 
Defense Intelligence Agency Task Force, chaired by General Eugene 
Tighe, concluded that there was "a atrong poes>bhty" that h e n c a n  
prisoners of war w e ~ e  still alive and being held against thew will in 

. 

_.__" 
131CO\c Rrc 19.521-22819658 
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Vietnam.320 Acknowledeng the significance of the entire missing 
persans ~ssue, in 1987 President Ronald Reagan appointed General 
John Vessey, Jr., farmer Chairman of the Joint Chiefs of Staff, as hls 
Special Presidential Emissary for POWWIA 

In 1988, Congress first recognized the importance of releasing 
all possible information on unaccounted for service members by 
enacting legislation incorporating into law government policy on dis- 
closure of live-sighting reports of any person who was missing in 
action, a prisoner of war, or unaccounted for m Southeast Asia. This 
lepslation required that the government make available to next of 
kin all such reports, or portions thereof, that had been correlated or 
possibly correlated to that person.322 

In late 1990, members of the Senate Committee on Foreign 
Relations investigating the government's handling of the POWl?rlIA 
matter issued a minority interim report. Although the minority 
report found no ream" to believe that the majority af the findings of 
death were incorrect; the report stated, '"staff remew of live-sighting 
report files at  the Defense Intelligence Agency found a disturbing 
pattern of arbitrev rejection of evidence that connected a sighting 
to a specific P O W M A  or United States POWIMIh in general " The 
repart concluded that "[tlhe executive branch has failed to address 
adequately the concerns of the famlly members of the POWihlWs, 
and has profoundly mishandled the POWIMlApr~blem."~~~ 

With thiB emdenee and ouotine from the Fourth Circuit holdine 

er af war and miasmg in sction B C U ~ C  By 1988, ~eversl Congresbmen were calling for 
the resforstion of noms1 diplamatre r e l a h ~ n b  with Vietnam. including Senators John 
McCain, Alan Simpson. L a r ~  Preasler, snd Nancy Kamehaurn The Reagan adrnmm 
fration canfinued t o  ref ire  fa eansider renewed ties, howwer, until Hanoi withdrew 
Its foreeb from Cambodia and gave B full accountmg of Ammcani unaccaunred for 
from V~etnarn George Black, Rrpvblzcon Ouwtures to Honor, THE NATTION. June 4 ,  
1988. sf 773 

321 Intelligence Aulharizarion Act, F'lical Year 1989, PrB L KO 100-458 i 404, 
102 Stat 1904 1908-09 (19861, repranted 01 50 U S  C 6 401 iSupp V 19931 

313 Memorandum. U S Senate. Committee on Foreign Relatimi,  buh2ect lnterrm 
Repols by the Minority Staff of the Senate Committee on Foreign Relations on the 
U S  Gousmrnsnt's handling af the POWML4 matter lOct 26 19901. repiinlid m 137 
CON' REC S3.438 ldaily ed Mer 14. 19911 

934 844 F 2d 195, 199 14th Car 1988), ceri denred 488 U S  954 09881 
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POWLdIA'sl lies in oversight by Conpess or ~n criticism from the 
electorate, but not in the judgment of the courts,'' Senator Bob 
Smith submitted Senate Resolution 82 As B reeult of the redut ion ,  
the Senate established in 1991 the Select Committee on POW'MIA 
Affairs to review and B S E ~ ~ S  United States policy concerning 
POWMIA issues.323 

The government's handling of this isme was further criticized 
when, in B 12 February 1991 memorandum, Colonel Millard Peck, 
United States Army, resigned his assignment as the Chief of the 
Special Office for POWIMIA, Defense Intelligence Agency In his res- 
ignation, Colonel Peck stated that 1t was "a travesty" that national 
leaders continued to address the POWMlA isme as the "highest 
national priority." In Colonel Peck's observation, the "pnncipal goy 
ernment players were interested primarily in conducting a 'damage 
limitation exe~c1se.'"32~ 

At the  same time. however, the government w a s  making 
progress On 20 April 1991, the Bush Admmmtratmn announced 
that the United States had agreed to open a temporary office m 
Hanoi. The office's sole purpose was to investigate the fate of those 
still missing in Indochina 32i This was the United States first official 
presence in Vietnam Since the conflict ended 328 By September 1991. 
the United S ta tes  diplomatic mt ia t ives  with governments ~n 

Vlefnnm and America Toehold ~n Hanoi. THE ECONOWIT. Apr 27. 1991. at 42 
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Indochina had significantly improved access to information that 
might account for American personnel from Southeast Asia.329 
Consequently, the Secretary of Defense established within the Office 
of the Assistant Secretary of Defense for International Security 
Affairs the position of Deputy Assistant Secretary of Defense far 
POWiMIA Affairs. This ofice had primary responsibility for develop. 
ing and coordinating policy an accounting far personnel.330 Later, 
the Department of Defense published regulations specifically autho. 
rieing the Director, Defense POWiMLA Office (DPMO) to communi. 
cate directly with other government ofiicds, representatives of the 
legisiative branch, members of the public, and representatives of for- 
eign governments in eanying out assigned functions 331 

Also in 1991, Congress enacted legislation expanding the 1988 
law requiring disclosure of certain information an unaccounted for 
senice member6.332 The new law required the Secretary of Defense 
to make available to the public all records within his control regard. 
ing live-sighting reports, or other information, relating to the loca. 
tion, treatment, or condition of any Wetnam-era senice member who 
was ever carried in a prisoner of war or missing in action ~ t a t u s . 3 ~ ~  

Qw Memorandum, Deputy Secretary of Defense l a  Under Secretary of Defense far 
Poliry, Assistant Secretary of Defense far Command. Control, Commumcatmna, and 
Intelligence, Assistant Secretary of Defense far Public Affsirs a n d  Director of 
Administration and Msnsgement, subject Poiiry Organization far P O W l l A  Anairs 
(Sept 17. 19911 

910 M 
331 32 C F.R I 371 i 119951 In 1983, the DepsRment of Defense published r e p  

iations outlining the mismn, respansibililies and functions of the Deienne Pnraner a i  
WarrMisiing m Action Ofice (DEMO) Id. I 371. Those iegulafions provlde that this 
office W B B  Lo pmvlde centrallied manapment of this m%ue wthm the Department of 
Defense Id 5 371 3. Among ather t h i n e ,  the Director DPYO, has rhe respons~bdlfy 
and authanty 0 beme a8 the Department of Defense focal point for POW,MIA mat- 
ters, to prodde Department of Defense participstian in the  eonduet of negotiations 
wnh oficlalb of foreign governmenla, and to provlde reprerentstion to established 
POWhlM-ieiatedintDraeenevfarvm Id § 371 3 - .  

See supra note 322 and ~ceompanymg text far a dlrcvssmn ofthe 1988 leas- 
l B l l 0 "  

SD National Defense Authorization Act for Fiieal Yeam 1992 and 1993. PUB L 
No. 102-190. I1082, 105 Stat 1333, 1480 (19911, reprinted d 50 U S  C I 4 0 1  (Supp 
V 19931 [hereinaiter NDAAfmFYe 1992 to 19931. 

(a) Public Avsllsbility of Information. (1) Except 88 pmnded m subsec- 
tion ib1, the Secretary af Defense shall, with respect to any infamatian 
referred t o m  paragraph (2),  place the information I" a suitable hbrary- 
like laatian within a faellity wifhrn the National Capital T B ~ I ~  for pub- 
he renew and phatoeopying. 

(21lA) Paragraph 111 applies to any record. live-aighting report 01 
other information ~n the eustodv of the De~sr tment  a i  Defense that 
relaten t o  the loeation. tmatm&t, 01 c m < i t m  a i  any hetnam-era 
POWIMIA on or after the date on which the V ~ t n s m - e r a  POWiMlA 
mased from United States eontml into a S~BIY$  classtied BJ B onsaner of 
bar or m a d n g  in action, 88 the case may be. until that iniwidual 16 
returned to United Statei contml 
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The 1991 law required all other agencies and departments of the fed. 
era1 government that receive such information to provide it t o  the 

Ib, Exceptions 1 1 1  The Seeretau of Defense mag not make B record or 
other information arailsble to the public puiiuant to subsection ( a  if- 

1A the record or other iniormstian i s  exempt from the disclosure 
requirements of cection 552 o i  rifle 5 .  United States Code by mason a i  
iubaection mbr ofthat detfion or 

tBI the record 01 ather informarion I? m B system of records exempt 
from the requirementi of subaertion rd a i  iectian 5 6 2 s  of such title PUF- 
iuam to subsection 0 o r ,  k of that section 

$21 The Secretary o f  Defense mag not make a record 01 other miorma- 
t m  a w l a b l e  to the public pursuant to subsection ( S J  I f  the record 01 
other information i p e ~ i f l ~ d l ~  mentions s pereon by name unleb- 

(A, in the case of B person uho i e  alive and not incapacitatedl and 
uhose uhereabovic are k n o w  that p e r m  expreacl) ~ o n ~ e n r s  in w t -  
m g i o  the d i d o s u r e  o i fhe  recard o r a t h e r m f a r m a t m  or 

'81 in the case a i  a mison  uho I I  dead or incaoacitated or irhoae 
whereabouts m e  unknown. a family member or fomrly members of that 
perion determined by the Secreta? o f  Deiense to be appmpr~ate  for 
such purpme e x p r e d y  ~ 0 n 6 e n i  ~n u m n g  to rhe discloiure of the record 
or other miormarion 

13r,Aj The l i m i r a ~ m  on diieloaure in paragraph ,21 does not apply ID 
the ease a i  B perion r h o  1% dead or Incapacitated or whoee rhereabouti 
m e  unknown ii Lhe family members or membere of that person deter- 
mane puiauanf to subparagraph 881 of tha t  paragraph cannot be located 
sfrer reamnable effort * I  

rB1 Paragraph 82, does not apply to the acceei of an adult member of 
the famil) o f  n peraon t o  any recard 01 information to the extent that the 
record or other information relates t o  that person 

IC) The euthoriiy o i  a pereon to consent to disclosure of B record or 
other information far the DYIPOS~J oiosraersph , 2 i  ma,, he delepafed to 
another person or an ar&n l /a tm only Cy mean: of an expr& legal 
p a r e r  of ~ f l o m e y  grsnred by the p e r m  authorized b) that paragraph to 
eon~enf  to  the disclosure 
(c Deadlmea \1, In the e a ~ e  o f  recards or other informatron that are 
requred by r v b r e i f m  B to  be made arallable to  the public and rhal 
are ~n Lhe cucod) a r the  Department a i  Defense on the date oifhe enact. 
ment of this Act [December 6, 19911, the Secretary ihall make such 
records and other informarion available ta  the public PUISUQOI to this 
section not  later rhan three years after that dare I**]  Such recards or 
other infarmstion ahall be made svailable 8s soon BE a review carried 
out forihe D U ~ D O S ~ ?  otiubiectmn mbl 13 comolered . .  

21 Khene%er after hlsreh 1 1992. B department or agency of the 
Federal Garernmenr ieceivei  any record DI other infarmatron referred to 
~n subiecuon 8 )  rhar IS required by this ierrion to be made aisilable tu  
the public. the head ofrhat department or  agency ahall eneure that such 
record or other informatian 1s oroiided to the Secrersn ai Defense and 
the Secretary ahsll make mi record nr arher infarmirim avsilable I" 
accordance wnh r u b z e c t m  88) as boon a3 p o b ~ ~ b l e  and, ~n m y  evenr. not 
later than m e  ,ear after the defe on uhich the record or  informsfion 1% 
received by the department ni agency of the Federal Gorsrnmeni 
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Secretagv of Defense, who muat then make the records 

Building an these disclosure laws, in 1982 the Senate passed a 
resolution unanimously requesting the President to mbue an execu- 
tive order ''requinng all executive branch departments and agene~es 
to declassify and publicly release without compromising United 
States national security all documents, files, and other materials 
pertaining to POW8 and  MIA'S."^^^ President George Bush immedi- 
ately issued the executive order, dated 22 July 1992, requiring the 
declassification of all such materials on Americans who became pris- 
oners of war or missing in action in Southeast Asia.336 

131 If the Seeretaq of Defense determines that the dlaelaaurs o f  any 
record o r  other mfarmatm referred to m nubsectmn 18) by the date 
required by parsgraph Ill 01 121 may compromise the esfety of B hetnam- 
elm POW MIA who may e l i l l  be d i v e  In Southeast  A n a .  then the 
Secret- may mthhald that r-rd or other i n f o m a t m  from the dado. 
sure otherwise required by tius sectlon. Whenever the Secretan makes a 
determination under the precedmg Jentence, the Seeretan shall Immedl. 
ately n o t 0  the President and the Canmess af thst  detemlnatlon 
Id) Definition Far purpnsss oifhir asetmn, the term 'Wetoam era" h m  the 
meaning w e n  that term m %setion 101 oft i t le 38, United States Code 

* NDAA far FY96. ~ u p m  note 23, 5 1085111. amended t h n  prmnan by ainkmg aut 
"canna1 he located after B remanable effort"and ~nsertmg I" Iheu thereof the foilawlng 

cannot he located bv the Secretam afneiens- 
11) I" the cas8 of B person m m m g  from the Vietnam era, aiter a res- 

ionable enon: and 
(hi1 m the cebe af a person m m m g  from the Korean Conflict m Cold 

War after B period o f 9 0  days from the date on rhich an\, record or other 
information referred Lo 10 pwemnph (2) IS received bvihe Department 
of Defense ior dieclosure nmsw from the Axhimst a i  the United States 
the Library of Congreao. or the Joint United Stares-Rusman Commmiloi 
0" POWXLllha *. Satma1 Delenee Authorliatm Act far Fmeal Year 1995 Pus L KO 103-337 5 

1036. 106 Stat. 2663 119941 extended the deadline to make the mfarmafmn e.v&Ie 
to 30 September 1995. UD.44 for FY96 supra note 23 B 1085121 extended thls dsed- 
line t o  2 Jenvsp 1996 The Depaltment of Defense ieperted tdat  under this lax i t  
had declasmfied mme 670,000 pagee of Vietnam-era POWMU documents m 1992 
alone 140 C o m  REL. S7,539 (daily ed June 23,19941 (statement of Sen Smnh! 

, , -  

consents m witmmg ta dmlosure Hawever. ihe I S ~  i l l ~ ~ ~  &~cess VI thehe m a &  ae & 
exception, by an adult member ofths iamily ofthe mlssmgpenan Id 6 lo8zlbl 

S Res 324, 102d Cong , 2d Sess 119921. iepnnled tn 136 Cohb REC S9,664 
Idally ed July 2. 19921 

336 Exec Order Na 12812. July 22, 1992, 3 C F R  6 311 11992 Comp ! On 
Memorial Day, 1993, Premdent Bill Clinton oledeed that the  rnvemment would 
dee lam8  nual ally all documents related to i;dw&k held 88 ,honers  of war or 
miebing m action by Veterans Day On Veteran's Day Nwemher 11 1993, Preudent 
Clinton snnounced that the government had declsiiilfied all relevant documents that 
17 could President's Remarh at e Veterans Day Breakfast, 29 WEEKLY covs PRES 
DOC 2323 INov 11. 19931 
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Also dunng 1992. the Select Committee on POBMW Affairs. 
cochaired by Senators John Kerry and Bob Smith, continued it3 ~ m e s -  
tigation, including the taking of testimony by former Secretar) of 
State Henry Kissinger and a written statement from former President 
Richard N u ~ n . ~ ~ '  Finally, in January 1993, the select committee pub- 
lished its final report finding "no compelling evidence" that any 
American service member 1% currently being held ~n Southeast 
k 4 1 a . 3 ~ ~  Moreover, the committee found no evidence that offimals or 
investigators from the Defense Intelligence Agency ever concealed 
informatian concerning the possible presence of live Americans m 
Southeast .Asia.339 The committee found, however, that the failure of 
the executive branch to establish and maintain a consistent. sustam- 
able set of categories and cntena for the Etatus o f m ~ s m g h e n c a n s  
both dunng and after the war "contributed substantially to public 
confusion and mistrust.' The committee noted tha t  during the 
Vietnam Conflict a number of persons listed 8 s  prisoner of war by the 
Defense Intelligence Agency were listed as missing in action by the 
Militav Services Later, the question of haw many .hencans  were 
truly unaccounted for was confused by the Department of Defense's 
decision to include those mitially classified as KUBNR in its listings 
of those unaccounted for in Southeast Asia 340 

Dunng the early 199Os, the government also Intensified efforts 
to  account for serwce members from the Second World !Tar, the 
Korean Conflict, and the Cold War Era The Bush Administration, 
for example, established a p i n t  commission with Russia to ~nxesti- 
gate unreealred case8 af prisoners of war and those missing in 
action from World War II.341 .4dd1timdly, in October 1991, the 
United States and North Korea entered into an agreement on the 
repatriation of the remains of United States personnel from the 
Korean Conflict.34z In 1994, Senator Bob Smith, on behalf of himaelf 
and several other senators, introduced legislation a n  unaccounted 
for service members from Korea, Vietnam, and the Cold War Era As 
enacted, the law amended the 1991 disclosure l a w  by requiring the 
Secretary of Defense to make available records within hie control 

83. See teenmon? o f  Dr Kmimger and Memorandum Richard Nixan to  
C o m m ~ i f e e  m POW MIA A f f a m  I n  R e s p a n ~ e  to  the C o r n m ~ t t e e  E Quest> 
December 16. 1992 (Dee 30, 1982' ipnnfed bn 139 Cob6 RCC 81,214-18 da 
Feb 3.  1893) 

338 f ~ x m  POu'31M.e~ms REPORT ~ u ~ p r o  note 15 at 9 
W" Id at 13-16 

942 Natmnal Defense A u t h o n i a r l o n i c ~  for FlrcalYesr 1995 PUB L N O  103 337 
§ 10351a,13W 106 Stat 2663 1994' Iheremsiter N D M f a r  Pi951 
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regarding live-sighting reports and other information on service 
members from the Korean Conflict, the Cold War Era,  and the 
metnam Co"fllCt.343 

The law also required the Secretary of Defense to designate an 
official of the Department of Defense to serve as a single point of 
contact for immediate family members of any unaccounted for 
POWtMIA from the Korean Conflict and the Cold War Era344 The 
law required the official to assist these individuals in searching for 
information Two prov~smns of the law addressed establishing con- 
tact with other countries to account for service members from the 
Korean Conflict. The first contained the ''sense of Congress" that the 
Secretary of Defense should establish contact with offiemls of the 
Chinese Ministry of Defense regarding unresolved issues on 
American prisoners af war and those missing in action from the 
Korean Conflict 346 The second required the President to piye seri- 
o m  consideration to establishing a joint workmg-level c o m m i ~ . m n  
with North Korea.346 

The law also required the Secretary of Defense to submit to 
Congress a by-name listing af all personnel about whom officials of 
the Socialist Republic of Vletnam might be able to produce additional 
information or remains that could lead to accountmg for those person- 
ne1.347 On 13 November 1995, the Department of Defense presented 
to Conpess a comprehensive renew of all case3 mnvolnng unaecount- 
ed for Americans in Southeast A m  As of November 1995, there were 
2162 Americans still unaccounted for in Southeast Asia: 1613 in 

Id 4 1036 'amendmg NDAA for T y s  1992.93, mupm note 333. d 10821 The 
la- d e h e b  "Cold mar' to mean the period from the end or Wmld War I1 to  the hegln- 
mng of the Korean conflict and the period from tho end of the Korean conflict to the 
beonninrofthe~-~:letnamera Id P 10361d1121 

-344 ii 4 1031 The term "unaccounted-far Korean conflict POIYMW means B 
member of the armed forcer or c~v~ l lan  employee of the Unlted Stares who. BE B result 
af ~ e ~ i e e  during the Korean conflict, u.as at any tlme elaialfied ab B POU-or MIA and 
lemslnl unaccounted far Id 5 1031lelr l )  The term 'unaccounted-far Cold W a r  
POKMW mesne the same personnel BQ above ,\ha. 8% a result of eemee  d m n g  the 
period from September 2. 1945, to August 21, 1991. was at  m y  f m e  claemfxd ad B 

POW 01 MU and r h o  iemsins unaccounted for Id B 10311e8121 ?here are 130 mdl- 
wduale unaccounted for 88 a result of Cold \Var incidenrb 140 CUNC REC 67,639 
Idails ed. June 23. 1994) istatementafSen Smrth). 

34b Id P 10351~1 Congreia a l ~ e  based fhia pmwnlan o i t h e  law on rwommende- 
fims from rhe Senate Select Committee on POX hllAANairs The committee had lee. 
ommended that the Departmenri of State and Defenee fake lmmedlsfe steps io  form 
a cemmlimn w t h  Nonh Korea through the L h t e d  N a t m r  Command, and that the 
President establish a i m t  workmg level e ~ m m m d m n  wlth North Korea Id B 1036$a: 

Id b 1034 
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Vietnam, 464 in Laos, 71 m Cambodia, and 8 m China 346 None of 
these mdmduals, however, are in a missing statue, such a6 missing m 
action or prisoner of war, under the Missing Persons Act 34B 

Finally, the law required the Department of Defense to review 
the provisions of the Missing Persons Act in consultation with the 
Service Secretaries Within 180 days after enactment. the law 
required the Secretary of Defense to report to Congress with recom. 
mendations BE to whether those prouimons of law should he amend- 
edS50 In June 1995, the Department of Defense presented its recam- 
mendations to Congress 361 Fre t ,  the Department of Defense recom- 
mended that the hlissmg Pereons Act he amended to codify p r o m  
dural protecttons required by the McDonald d e c i s ~ o n . ~ ~ ~  These pro- 
tections-atended to the missing person's next-&kin who ~eceive 
benefits under the Missing Pereons Act-include notice and B lea. 
sonable opportunity to attend the review with privately retained 
attorney, reasonable a e e e ~ ~  to the information on which the review 
is based, and the opportunity to present any information that they 
consider relevant at the hearing. Also, the Department of Defense 
recommended that the Mmsmg Persons Act be amended to delete 
the phrase ''or a lapse of time without mformatmn" from the proai- 

3 s  On 19 September 1994. on rhe request of hls famdj,  the Secretan a i  the  XI^ 
Farce made a findmg of death under the h l m m g  Persans Act 10 the case of Colonel 
Charlei Shelton. the lab1 Vietnam-era i,eleran t o  be carned ~n B mibeme statue e m  

w 

151 

PDM far N95. supio nata 342. 8 1032 The repoit was due ro  Congeis on 5 
Apnl 1996,160 day? from the dare of enactment 01 the law on 5 Ocfoher 1994 

Dwportmenf ofDa/"nse Rwporf on the Rariev of Chapter 10, nile 37, United 
States Code. airached ae m enclamre to a let ter from Sewetar? of Deiense IVilbam 
Perry to  The Honorable Strom Thurmond Chanman Committee ~n Armed Seii icer 
United Stares Senate. Wnshmgton. D C (undated) on file with the Defense Priianer 
of U;ar?hsalng ~n Action Oiflce, Department a i  Defeniei [hereinafter Department of 
"dmn-- Plnnr+l I.._ .". ___~"_., 

352 McDonald v McLucas. 371 F Supp 831 rS D N Y  19741 three judge court 
aff'd mem , 4 1 9  U S  297 ,1974 
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sion on when the Selvice Secretary may make a finding of death.353 
Thus, the Department of Defense proposed that the Missing Persons 
Act authorize the Service Secretary to make a finding of death only 
when the Secretary "considers that the United States Government 
has made reasanable effarts to obtain sufficient data to warrant a 
finding af death, and that existing information establishes a ~ e a ~ o n -  
able presumption that B member in a missing status ie dead 

During this time, relations with Hanoi were warming. In 
February 1994, President Clinton announced that the United States 
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was lifting the trade embargo against Vietnam and establishing a 
liaison office in Hanoi. President Clinton said this step offered the 
best way to achieve a full accounting of Amencans unaccounted for 
in Southeast Asia.355 Then, on 11 July 1995, President Clinton 
announced the normalization of  diplomatic relatione with 
Vietnam.356 

Today, the United States government continues Its search to 
account for service members. A Pres>dential delegation, headed by 
Hershel Gober, Deputy Secretary of Veteran8 Affairs, has met with 
officials from Hanoi on at  least three o c c a 8 1 0 n 8 . ~ ~ ~  Members of the 
United States.Ru8sia.n Jomt Commission also continue to search for 
remains of service members possibly held m the Soviet Union dunng 
the Korean Conflict 353 In early 1996, however, the outlook was not 
promising with North Korea In January, talks with the North 
Koreans collapsed. Then. an 20 January 1996. North Korea dis- 
sal\.ed an  excavation team assigned to the  task ,  accusing 
Wmhingon of not paying enough money far the remains of United 
States service members 359 

The government a160 continues Its efforts to release informa- 
tion on unaccounted for sewice members. For example, the Library 
of Congresa has made available on the internet bibliapaphic records 
of government documents an prisoners of war and those mlssing in 
action ~n Southeast Asia Also available an.line are several files con- 
taining papers from the United States-Russia Jomt Commission on 

. .  . 

Document Clearing House Cangrebsional Te8fimany 1Dec 14, 19911 
Lladimir laachenkov, 9p Mug 30, 19951, amiloble an LEXIS Nexis Libraw, 

AP File According Io thie amde ,  B former Sowel soldier testified I" 1995 before that  
~nmmibsion that he met four American POW8 ~n 1961 ~n the  Soilet  Union 

See Narfh Korea lo Halt Ercaralian a i  C S  War Dead, L A  Times. Jan 21. 
1996. st A9 Iquafmg General James Wold, Director. Dsfense PO\\ MIA OWce. that 
U'aPashmgan oilered more than $1 mlllmn for the 162 remains returned m 1993-94. 
S o r i h  Korea repartedl) demanded $4 milhon: 

36' 
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POWsMAs 360 

The stories, however, also continue. On 15 January 1996, a 
South Korean newspaper cited an unnamed South Korean official as 
saying that the United States had confirmed that it believes about 
ten American service members are still held by the North Koreans. 
As proof, the paper published a photograph of one of the alleged ser- 
vice members. At the Same time, footage from an early 1980s North 
Korean movie surfaced, appearing to show two Caucasians whom 
the paper claimed were American service members. Again, hopes 
were raised. The Pentagon denied the reports that Amencan service 
members were still being held by Xorth Korea. The Americans 
turned out to be four senice members who deserted their units in 
South Korea in the 1960s 361 

Not so easily dismissed is the more recent case of farmer Army 
Master Sergeant Mateo Sabog. In March 1996, Mr. Sabog, missing 
from Vietnam and presumed dead, walked Into a Social Security 
Administration affiee in Georgm and filed for benefits. The Army 
last saw Master Sergeant Sabog in Saigon m February 1970 prepar- 
ing to leave the country after serving hi8 second tour of duty in 
Vietnam. Initially, the Army listed Sabog 88 a deserter. In 1979, at  
the request of his family, however, an Army board decided that a 
mistake had been made and Sabog ehauld be considered missing in 
action and presumed dead. Additionally, in 1993, Sabog's name web 
added to the Vietnam Veterans Memorial.36z In April 1995, the 
Defense POTVNIA Action Ofice informed Sabog's brother that the 
Vietnam government had indicated that Sabog's remains had been 
recovered. The remains included teeth,  which the  Army was 
attempting to positively identify through DNA analysis when Sabog 
turned up in G e o r ~ a . ~ ~ ~  The Army is not, however, treating Sabots 
return as a criminal matter. An investigation revealed that Sabog, 
who had twenty-four years of active service when he disappeared, 
had made it back to the United States in 1970 but simply vanished. 

Librar? of Congress Adds P O W ' M I A  Documants I n d e x  to  I n t e r n e t ,  
I I F O M T I O N  TODAY, Jan  1995. at 41 See &D Libiar) of Congmss puts POW iUlA 
Dacumenfs Index o n  Internel, OWYE. Mar 1995. at 10 (promdmg that the miorma- 
tlon 18 available in B demonstisfmn file an the Infernst via the Libraw's World-Klde 
Web server at http Icweb loe govl 

363 Pentagon A'ames 4 G I .  Who D&cpClrd to North Korea, L A  TIMES. Jan 17, 
1598. at A4 Sei d m  Penlagon ldrniijiia 4 Defeitors, THE DIYTOS D a n  S E W  Jan 
17. 1996. at A5 (reparting that  the Pentagan had identified the Lur 88 Private Larry 
Abshier. Corporal Je r ry  Perrxh, Private James Dreanok, and Sergeant Robert 
Jenhns, all four defected from 1962-1965) 

302 Ron Martr & Rebecca McCarthy Back fmm iha 'Tap A ,Mztiiory u ~ r a ~ ,  
ATWWmJ *iDCoPET.Mar 9. 1996,arAl 

' 'Dead Soldier Is Aliue, AP, Mar. 7. 1556. auailablr ~n LEXIS. Uexir Llbraw, 
AP File 
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As an  Army spokesperson s ta ted .  "this 1 s  not another Bobby 
Garuaad iiruation "364 

Are there other Mareo Sabogs out there? Are there service 
members from Vietnam who, for %hatever reason, never made it 
back to their families and who were presumed dead by their coun. 
try7 Some will no doubt argue that Sabots  return affirms the need 
for the new law because the Army's accounting procedures obviously 
were inadequate 366 This argument. houever, fails to consider the 
hlilitarp Services procedures on accounting for serwce members 
when Congress enacted the new law. These procedures and not 
those in effect during past conflicts, must be examined before decid- 
ing whether Service polaies are inadequate to determine the s t a t u  
of missing Department of Defense personnel 

v. Current Department of Defense Procedures on Accountmg for 
hI1ssmg Persons 

As dircussed. although Congress ne\er intended the Missing 
Personarict to be a law t o  account for missing p e r a ~ n s , ~ ~ ~  a revie\\ of 
the Department of Defense pohcy and implementing Serrlce rep la .  
tions reveals that the hlllltaq Serwces have broadened the Miasmg 
Persons Act's requirements and have created a system for personnel 
accounting Indeed, current Sewice regulations contain ~ys tems  far 
determining the s t a t u  of missing persone similar to the new law 

A Deparlment of Defense Polic). 

Department of  Defense policy requires tha t  the  Xlilitary 
Services provide a full and accurate accounting of personnel in a 
missing status "to the most reallatic extent po5sible.'36- To further 

3 4  See Susan Kafr Keatmg, Listed on Mefnom .Marnorral. Forme, Soidiui Fiiis 

ed that the return of Ssbopihowa the Pentagon had no idea who 
It .%:io ahoui they are declaring people deadiuet ID get the m m  
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this policy, the Department of Defense gives instructions to the 
Militaly Semces on placing a s e n x e  member in a missing status. 
Prior to the new law, however, the Department of Defense did not 
provide written guidance on Status renew hearings 366 

Firbt, when B commander suspects that a person may be miss- 
ing, the Department of Defense requires that the Services place the 
person in an interim s ta tus  called "Duty Status-Whereabouts 
Unknown," or "DUSTWUN."3Bg The Services must me the DUST. 
WUN status when a commander suspects that  a person's absence IS 
involuntaly but insufficient evidence prevents deciding whether the 

V I C ~ ~ .  Excluded ere personnel who are AWOL, deserter. or drapped- 
from-rolls status A person declared missing 16 funher categoriled BJ 
fallawr. 

B Bileagvered The casualty IS B member a i  an organized element 
that has been surrounded by B hostile farce to prevent escape of IIP 

members 
h Besieged The casualty 18 a member af an organized element that  

has been surrounded by a hostile force for  the purpose eompslling i t  to 
surrender 

c Ceptured The casualty has been seized as the reaull of action of 
an vnfnendly milltaw or paramd~taw force m a farelm country 

d Detained The cseual ty  i s  p r e w n t e d  from proceeding or IP 
reafralned m custody for alleged vmlat~on a i  lnternsrmal l a w  or other 
reason claimed by the go~ernmen t  or group under vhlch the p e r m  is  
being held 

e. Interned. The casualty IS definitely known to  have been raken 
into mstmdj o f a  nonbelligerent Fareigm power ab the result of and far 
reasons a n m n  ant of an/ armed connlcf ~n whlch the 4 m e d  Pomes of 
the United S&% ere e & g d  

f. Missing The casualty IS not preaent st h n  or her duty location 
due to apparent Involuntary reasons end whose location ii unknown 

g Missmg ~n Action (MIA) The caaualry 1% a hobfile caeuelty, other 
than the viefm of B terroricf actlv~iy,  xha 1s not present st hls 01 her 
duty l m ~ i i m  due to apparent mualunfsr). reason and whaae lmstmn IS 
unknown 

Id. end 2. para. 24 
In  1974, representstrues o f  the Department of Defense and the \ldirary 

Services agreed m arafub review procedures required to  mplement the deeraion ~n 
MeDonald Y McLucai. 371 F SUDD 631 tS D N Y. 1974) (three-iudee C O U ~ I .  afiU 

368 

. . .  
agreementi 

See DODl 1300 18, e u p m  note 367. enel 2. para 7 Ida6ning'caiualty erstus' 
as B term "bed to  ilaasiEy a eaaualry for reponing purposes) According to Deparrmenr 
a i  Defense policy, there  are seven ~ ~ b u a l t y  categories Deceased. DUSTWVUl. 
Missing.  Very Sermusly I11 or I n j u r e d  (VSIJ .  Seriously Ill or Injured ISIC 
lneapaciratrng lllnesb or ~"JYW (1111 and l o t  Seriously Injured INSII, Id 

369 
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person is missing or dead3'O This status ''E uaeful during armed 
conflict when hostilities prevent an immediate capability to deter- 
mine the member's true status or search and rescue efforts are on- 
going to determine the member's true ~ t e . t u ~ . " ~ - '  Uormally, the 
Services may retain a person in a DUSTIWN camaity status for a 
maximum of ten days, as this time 1% "uaually sufficieni" t o  investi. 
gate the circumatances of the 

Second, the Department of Defense requires the hlilitary 
Services to appoint a casualty assistance representatne in cases of 
missing service members. This representative maintains contact 
with the next of kin to keep them informed on all matter& relating to 
the case until It has been resolved and all entitlements and benefits 
are received. The representative also provides pomta of contact for 
information regarding mvestigations and other government agencies 
that may be involved in the missing service member's ease 3 i 3  

Third, the Department of Defense provides instruction on 
release of information about the person. The Military Service musc 
furnish the next of k m  information on the circumstances surround- 
ing the incident and keep them informed as additional information 
becomes available. The Militalv Service ~ 1 8 0  must make every effort 
to declaesify information In cams where a member is declared 
deceased or missing.374 The information released to the public IS 
limited to basic biographical Information. except under two condi- 
tions: (1) B court-appointed legal guardian may  re written consent 
for release of information to B third party and I21 information sub- 
ject to FOL4 must be releajed 3TS If the T O N  is invoked. the Service 
must release the information unless It qualifies far an exemption. 
The two exemptions that apply most often are the national security 
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exemption and the personal pnvacy exemption 3i6 

B. MilLtary Sen,zees'Poliem Placing a Person tn D .Missing Status 

As mandated by Department of Defense policy, the Military 
Services require the appropriate authority to place a pereon in a 
DUSTWUN status when a person's whereabouts are unknown and 
the absence may be involuntary Similar to the new law, once in B 

DUSTWUN status, the Services require an Investigation prior to 
placing an  absen t  pereon in a missing s ta tus .  Because the 
Department of Defense provides no procedures on investigating the 
whereabouts of absent persons, each Service has promulgated it6 
own investigative procedures. 

I .  Army Pro~edares3'~-The Army's policy requires the first 
commander in the cham of command to initiate an immediate inyes- 
tigation when B soldier's whereabouts are unknown. If, after twenty- 
four hours, the soldier's status LS still unknown and 1s believed to be 
involuntary, the Casualty Area Commander (CAC), in coordination 
with the Commander, United States Army Personnel Command 
(CDR, PERSCOM), must designate the soldier BJ DUSTU'UN 3i6 
Next, the first lieutenant colonel level commander in the soldier'e 
chain of command must initiate an informal 1nvestigatian.3~~ By the 
seventh day, the CAC must forward the resuits of the mvestigation 
to the CDR, PERSCOM, with a recommendation that the soldier be 
declared missing, dead, or absent without leave.360 On receipt of the 
CAC's recommendation, the CDR. PERSCOM, appoints a hearing 
oificer in the grade of major or above to review the findings and rec. 
ommend an appropriate duty status.381 The CDR, PERSCOM, as 
designee of the Seeretaq of the Army, then makes a decieion BS to 

Id para F 3  B Icmng 6 U S  C 9 6521bjllj, (b)16' 119861 In  determining 
whether infarmstian should he released under FOU. Department of Defense policy IP 
to m e  B balancing teet. weighrng the public interest I" disclosure agmnst the poten- 
tial mvamn a i  perianal prwacy. In addition. Department of Defense p d i q  mtmets 
that the pnvaw of family members "should he emridered as B clear and p~e ienf  fai- 
tor that  weighs agarnit the public release of ~nformatm." ld  para F 3 c 

#'- DPPT Or ARUY. REG 600-6-1. ARMY CAELALTY O P r R l r l O N d  ASIIST.&YCE 
IlSURCUCE 120 Oct 1954) IhereinafterAR 500-6-11 The pohc) prmidei that it i s  an 
>mplemsnra rm of the hlisring Persons Act and cites to the eongreenma1 purpose of 
the Act "to alleviate financial hardihrp avilerad by famiy memberr af persona deter- 
mined to  be m m e  of the mli3lne catenorlea " I d  D B ~ S  6-18, " _  

3 W  Id para 8 - l b  The CAC 18 a commander who hae cebualtv re~ortine remone~. 
bilitiea fa the Vnired Staten Total h y  Perbannel Command tas;aky 6perairons 
Center The CAC LQ xcponable for the area ~n ahich rho casualty murs OT the area 
in which the next of lun resides Id a m  C, 8 111 Terms 
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the soldier's S ~ B ~ U E . ~ @ ~  

If the CDR, PERSCOM, decides that a soldier should be placed 
g stetus, the soldier's general court-martial conrening 

GCMCA) must convene a board a i  inquiry383 The board 
I 1  facts surrounding the and recom. 

mends that the soldier be finally declared missing, dead. absent 
without leave, or returned to military control By day forty-five, 
rhe GCMCA must forward the report to the CDR, PERSCORI, who 
then makm a final determination of ~ r e t u ~ . ~ ~ ~  

2. Seuy Procedures38'-The N a y  requires that a commander 
must immediately report  to the  Commander. Naval  Military 
Personnel Command (CDR. NAVMILPERS), that a sailor may be 
mmmng.356 The command also must submit a personnel casualt? 
report no later than four hours following receipt of information that 
a sa11or may be missing. This report contains a derailed description 
of the circumstances tha t  led to the sailor's disappearance.3aB 
Thereafter the command must submit daily supplemental search 
reports, stating the progress of the search and an) other pertinent 
information, to keep next of kin ~ n f o r m e d . ~ ~ ~  

If. after the immediate search, the eailor's command believes 
conclusive evidence of death exists, the command "has the authority 
and duty to submit a report of death"391 "Conclus~ve evidence of 
death ma>- be considered to exist when information . overcomes 
beyond ang reasonable doubt or l o p a l  possibility that a missing 
person may have survived," but is not limited t o  the recoxery of 
remains 392 If conclusive evidence of death does not exist the com. 
mand must decide whether the sailor's starus 1s unauthorized. If not 

Jii Id  oara 8-9b 

Id  para 8-11 
3e5 Id pma 5-11 The repon slbo must contain zpemfic information including 

the duration extent and resulfa oisearrhes. names. identification BDO 0r.Bnal ~ U o m  
~ f a t e m e n r ~ ,  and maps of t h e  area ~n which t h e  person disappeared Id  pmar 6-14b. 
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unauthorized, the commander must submit a detailed report to the 
CDR, NAVMILPERS, that includes B recommendation as to the 
proper casualty Btatus 393 The Secretary af the  nay^ or his delegate 
then determines the sailor's proper s ta tus  under the Missing 
Persons 

3. Marine Corps Proced~res~~~-Marine Corps palicy provides 
that once B command reports a mmme in a DUSTWUN status, the 
special courts.martia1 convening authority (SPCMCA) must convene 
a board to investigate the circumstances of the disappearance. The 
board must recommend whether the marine should be declared 
misang, dead, or in an unauthorized absence (UA) status. Wlthm 
ten days of the disappearance, the SPCMCA reviews the mveetiga- 
tian and by the tenth day declares the marine dead, missing, UA. or 
found alive The SPCMCA then submits the investigation and hls 
decision directly to the Commandant of the Marine Corps 396 

4. Air Force Procedure~~~~-Air Force policy requires that once 
B commander places an airman in a DUSTWLJN status the com- 
mand has ten days to conduct search and iescue operations.393 By 
the end of the tenth day, the commander must determine whether 
the absence is voluntary or m v o l u n t a ~ y ~ ~ ~  If the absence is ~nvolun- 
tary and there is insufficient evidence to declare the person dead, 
the commander must declare the p e r ~ o n  missing and ensure that 
the Casualty Assistance Representative (CAR) submits an initial 
missing report.400 Prior to declaring an airman missing and submit- 
t ing  a report ,  however, the commander mus t  consult with 
Headquarters, Air Force Military Personnel Center.401 

393 Id The report muet include "Iaraude and loogltude. distance from neerest 
land, when awlmble ,  local eandmans, extent of searches made, [andl statements a i  
sun~iwrd or ather members uha may hme pertinen1 informatmn concerning the 
attendant eircumetancea " I d  

354 Id 
385 \IIRISE CORPS O R D E R  P3040 4C. SLBJECT M A R I N E  C O R P S  C I S L ~ L T Y  

PROCEDUREI 41.n~ii [Short Title M A R C O R C A S P R O C Y A X  I14 Apr 19881 [here- 
inafter MARCORCASPROCX4Sl. 

Id para 5002 2 
DEPT OF .AIR FORCE. I N S ~ R U C T ~ O B  36.3002, CUUIILTI SERV~CEE r16 Aug 1994) 

Id pars 2 15 
Id para 2.106 

lhereinafter AFI 36-30021 

400 Id para 2 12.2 
40; Id par* 2 12 3 After submitting en initial missmg repart. the commander 

must submit aupplemental repom B E  new information beeomea awlab le  and must 
mainrain cooL~nuous ~ u n ~ i l l a n c e  to lacate the misbine airman The commander of 
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The above wmew reflects that Service procedures are similar 
to the new law in that they require the missing persan'a commander 
to conduct an initial investigation 402 Additionally, after the comman- 
der's mmstigatmn, the new law requires the Service Secretary to 
appoint a board to review the facts and make a re~ommendation."~ 
Both the Army and rhe Marine Corps require B similar r e v ~ w  by the 
GCMCA and the SPCRICA. respectively. The Army adds an addition- 
al layer of re%ieu by requiring an officer to review the case and make 
a recommendation to the Seeretar)- who then decides whether B per- 
son may he miesing and, If  80. requires the GCMCA t o  canduct a 
reiiew board 404 The N a y  and h r  Force. hairwer, require only that 
the immediate commander conduct an  investigation before B 

Secretarial decmon to place a peraan in a missing status 

C. Militav Serrices'Policies on Status R e ~ t e w  Boards 
At the time Congress enacted the new law, the Department of 

Defense did not provide written guidance on Status review board 
hearings Shortly after the h"H'Dona1d decision m 1974, however, the 
Sewices promulgated their procedures on status review h e a r ~ n g s . ~ " ~  
With the exception of the Siavy,406 the Services have updated their 
hearing procedures m c e  that time Rlany Service procedures are 
similar because they reflect Mienng Persons Act requirements. such 
as the requirement to  hold a statue review board after twelve 
months in a missing Status and upon receipt of additional informa- 
tion 40; The new law also requires a review board under these cir- 
c u m ~ t a n c e s . ' ~ ~  Yany Service procedures also are similar to each 
other. and to the new lau, because they implement the due process 
requirements outlined in the McDonald  decision 409 For example. 

iummarii ing the nea law's requirement far ~n immediate 
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the Services provide that dependents who are receiving allotments 
of a missing person's pay and allowances are entitled to notice and 
an opportunity to attend a status review hearing.410 These individu. 
ais may attend the hearing a t  their own expense with privately 
retamed counsel4" and must receive access to mfoormatmn to be 
reviewed by the board.412 Addmanally, these individuals may pre- 
sent information at the hearing.413 

Although s m ~ l a r ,  each Sen-ice policy contains some procedures 
peculiar to  it8 Status review hearings. Only the Army and Air Force, 
for example, require investigations pnor to a status ~ e m e w  hearing. 
The Army palicy requires the GCMCA to appoint a board of inquiry 
if a soldier is still mmsing by the 300th day after being reported in B 

DUS'R&TJN ~ t a t u ~ . ~ ~ ~  The board must evaluate the recommenda- 
tions of the first hoard and any additional data4l; By the 360th day, 
the GCMCAmust review and forward the board report to the CDR, 
PERSCOM.416 The CDR, PERSCOM, then uses this report to per. 
form the  twelve-month s ta tus  review required by the  Missing 

SPL AR 600-8-1, supra note 3 7 7 ,  para. 6-25a (Army polrry requmnp such 410 

af the Army i e v l e ~  AR 600.8-1, s u w a  note 377,  pms 6 . 2 5 ~  See alsn AFMPCI 36-9, 
supra note 410. para 5 (reqmnng t h e  ~ L s t m  renew board Io reeord the efieet. if any, 
that  claesified infarmation had on their finding and recammmdatmn. rhereb) 1rnp1~- 
img that such mformatm may be conridered 
relesee af that  information to drprndinfr 

See AR 600-6.1. bupm nore 3 7 7 .  par 413 

synro note 406, 2ir 'saw MU 
para 5003 1 (Mlanne Carps pohcyI, sndAFMPC1 36-9 8 u p a  note 410, p ~ r a  3 Ihr 
Force p o l i c ~  alia dlowmg dependents ta make a closing ~ l g y m e n f l  

AR 600-8-1, supra note 357, para 8-20 This board mum Follou the same pro- 
cedures a6 the ~ngmal  board ofmquir) Id  para 8-21 

Id para. 8.19a. 
410 Id para 8.22 
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Pereons A C ~ . ~ ' ;  Similarly. the hr Force requires that, if  there 1s no 
change in a misamg mrman's Ststus within eight months. the com- 
mander muat conclude the initial investigation by submitting a 
nine-month investigative Teport, which is then used in the twelie- 
month status review process. The commander must submit a report 
m nonhostile Situations and may submit a report ~n hostile s i t u .  
t 1 0 n i . ~ ~ ~  The K a ~ y  and Marine Carps. BI well as the new law. do not 
require an investigation prior to a status r w ~ w  hearing 

The composition of the s t a t u  review boards also varies among 
the Services The Army, for example, requiree that a single m m m w  
m n e d  officer in the grade of majar or above conduct the status 
review The Sa?. also requires a smgle officer to  conduct 
a Status heannpz0 and further requires the hearing officer t o  far- 
a a r d  a recommendation and report to B separate status review 
hoard "21 Similar to the new law.422 both the hIanne Corps and the 
hr Force require a three-member status renew board hearing 423 

Among the Services, only the h r  Force allows secondary next 
of kin not receiving financial benefits under the hlisamg Persons Act 
to attend the hearing, but as nonparticipants only.'24 The new I B R  
on the other hand, opens the status rewew hearing not only to the 
pr imay next of kin, hut also to other members of the immediate 
family and any other previously designated persons 425 Additmnally, 
only the .*my and .Air Force reflect the new law's requirement for 
appointment of legal counsel by specifically providing that a hearing 
officer may receive legal advice.426 

-r Id  pars 6-23 See Y I %  id pars 8-24 ,requlnnp B slat03 i e j l e w  ,f r a r ranfed  
based on 6 paaaare a i  rime. miarmation that indicates a 'reasanable preiumpfion 
t h a t  t h e  miri.ng pereon IS dead. or receipt of "compelhng miormation concerning the 
perron I rhereabaurb or  fatel 

- I 5  

. I@ 
.AFI 36.3002, mpm note 397 par8 2 12 8 
AR 600-8-1 supra note 377,  PBTB 8-268 

426 Sei cupra pt  I1 1 2  l iummarmng the new law's requrrment t b a t  an attar-  
ne? be appointed I O  ad3ire a subsequent board a1 m q ~ n f  The Army8 hearing nrxcer 
ma, reauest l e d  a d i m  from the Ofilce of The Judee Advocate General of rho .*mi 
AR-600'6-1 a u i m  note 377 parab 6-26s.  8-26d Th;.hr Farce requires a p p o i n f n e r f  
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Unlike other Service policies, however, the hr Force provides a 
detailed standard of proof that must be met before the apprapnate 
authority may make a status demnon. The Army, Nary, and hlanne 
Carps policies contain the standard of proof far a etatus decision 
that is required by the Mmsmg Persons Act, that is, the board must 
make a finding that the missing person can reasonably be presumed 
to be hvmg, can reasonably be presumed to be dead, or that the evi- 
dence conclusively establishes death.427 While the h r  Force policy 
also contains this standard of pr0of,~28 It further explains that a 
finding that an arman may be reasonably presumed to be liring or 
to be dead must be supported by a preponderance of the ev1dence.428 
A finding that the evidence establishes concluwely that the airman 
is dead m u d  be supported by evidence that proves beyond a reason- 
able doubt tha t  the missing member could not have survived. 
According to Air Force polich the reeovely of remains iE not a pre- 
requisite to a conclusive finding of death, and a pasiage of time 
without information may be considered as evidence 

As reflected in Sewice policy, each Service already requires an 
investigation prior to plamng a service member in a missing status. 
Additionally, once placed ~n a missing status. the Services require a 
status review hearing that provides procedures mandated by the 
Missing Persons Act and the Fifth Amendment. As a result, many of 
the Services' accounting procedures are similar to each other and to 
the new law. Consequently, when the new law w e  enacted, Service 
procedures on determining the status of missing persons were quite 
comprehensive; Senator McCain was probably correct when he stat- 
ed that they were "fully adequate to aceomphsh the objectwe of 
determining the fate of all of OUT missing people "431 

AR 600-8-1. supra note 377 para 8-288 Army pol~c)1. Navy Mema s u p i n  
note 406, para. 2111 ' N a i y  pnhc>'. bLkRCORCASPROCblAF, supra note 395. p u s  
5003 1 (blanne Corps policyi The hlisainp Persons Act requirei that the Secrersr; 
concerned, or his deeignee may dlrect a cont~nuance of B miamng person P ststus "li 
the member can reaionably be presumed to  be Ilwng," or make a finding of death 
"when he canniders that the information received m B lapse o f  time without miorma- 
tion establmhos B reasonable preiumprmn that B member I D  a m ~ i s ~ n g  b m u  1s 
dead ' 3: 1 S C 8 5  5 5 5 ~ z ) ' l U  556$bi 11986, Addinonally. the I c f  s l l o w i  Serine 
Serretariea la make afiicial reporfa of death ' l i l hen  the Secretary concerned receives 
mformanon that he eoneideri eirahliihei ~~nclueneh the death ai a member" Id  6 
556,bl 

AFblPCl 36.9. z u p m  nme 410, pars 8 1 

Id See a180 AR 600-8-1 dupia note 377. para 8-24 'km? pol~cv pro,,ldlng 
that a case rewew may be warrsnted babed an B peesage a i  rime or  receipt of  C O ~ .  

pelling mformatmn concerning the aoldmr'i whereabouia 01 falel 
m See zuupm nnte 20 and accompany~ng text 

420 id para 6 2 
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Although neiv investigatory procedures may not have been 
needed, additional procedures designed to open the process to family 
members were necessary Current Department of Defense and 
Service policies on missing persons investigatmns still do not allow 
sufficient family-member participation in the process. Only depen- 
dents who are entitled to due process under rhe Fifth Amendment 
because they receive benefits are p e n  access to information to be 
reviewed by the board and are allowed to attend the statu. review 
hearings (except that the Air Force allo\vs other family members to 
attend the hearing). Additmnally, none of the Senrice policies effec. 
twely address the impact of classified information on the review 
process The only Service to address this ISSUB specifically 1s the 
Army. and its policy 1s that the information, if i t  cannot be down- 
graded, may not be provided to dependents or considered by the sta- 
tus review board 432 

As borh the Senate Committee on Armed Services and the 
House Committee an  National Security abaerwd. many persons per. 
cemed the Department of Defense as an "unreiponswe bureaucracy" 
tha t  ignored the family members of missing personnel from the 
Vietnam Conflict 433 As the Senate Select Committee on POWv?ufL\ 
AfFam concluded in 1993, much of the ~on tmversy  surrounding the 
government's handling of the P O R  MIA issue in Southeast 4sia 
could have been avoided If the relevant documents had been declas- 
sified and made available to family members long ago As the com- 
mittee noted. "secrecy breeds the euspicion that important informa- 
tion 1s bemg withheld, while fueling speculation about what that 
information might bd'434 The new law effectively addresses this 
problem by allowing all family members to attend the status r e ~ i e w  
hearings, mandating that certain information be kept ~n a missing 
person's personnel file or. If not in the perzonnel file, requiring the 
file to contain a notice that the information exists and compelling 
release of the personnel file to family members.435 

single tooth 
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The new laws requirement far uniform procedures on person- 
nel accounting throughout the Department of Defense will assist in 
assuring family members that the Department of Defense is finally 
taking the lead on this ~ S S U B . ~ ~ ~  The Department of Defense should 
have promulgated uniform procedures on its own initiative long ago. 
In leaving these procedures in the hands of the Militaly Serv~ee~ ,  
the Department of Defense contributed to the perception that it was 
not adequately involved in overseeing this issue Finally, by autho- 
rizing judicial review of certain Secretarial decisions, family mem- 
bers may be assured that they have some iecou~se if they are not 
satisfied with a Military Sernce'~ status dec is~on."~~ 

VI. Proposals to Improve the New Law 

Although the new procedures for determining the status of 
missing personnel are similar to existing Service regulations in 
many respects, the new law is significantly different in that it: (1) 
requires a missing person's counsel:438 (2) provides a "credible evi. 
dence" s tandard  of proof to declare a person dead;439 and ( 3 )  
requires further review boards every three years for thirty years. 
regardless of whether new information 1s received.440 These provi. 
aims,  among others, are probably those that Senator McCain was 
referring to when he stated that the Missing Persons Act contains 
"the most egregmus . . . unworkable, unnecessary. and counter.pro- 
ductive provisions related to missing service personnel ''441 This see- 
tion discusses these problem areas, explams why they should be 
amended, and proposes needed changes. At appendix A are the pro- 
posed legdative amendments 
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A Booid Proceeding. 

The l a w  contains a number of board procedures that must be 
amended The amendments proposed in this section are designed to 
proride the Department of Defense and the family members with 
board procedures that ensure a fair and workable process 

I .  Delete RequLremrnt f o r  Misszng Person's Counsel-The 
requirement far the Secretary concerned to appoint B m~rmng  per- 
son's counsel should be deleted ae inappropriate and unnecessaly 
The new l aa  requires the Secretary to appoint counsel to "repre. 
sent' each person cmered by an initial board of inquiry, a suhse- 
quent board of inquiry, and a further review board u2 This attorney 
1s m addition to thejudge advocate. or civilian attorney-, appointed to 
proride legal counsel to the Additionally. the law requires 
the Department of Defense to forward all neu information relating 
t o  rhe miaaing person to the m ~ i s m g  person's caunael as well as the 
primary next of kin and prewaualy designated person The head of 
rhe Deparrmenr of Defense office ectablished by the law also must 
obtain the advice of the missing person's counsel prior to deciding 
whether the information warrant5 a further review board 444 

First. requiring a separate counsel to represent the missing 
person implies that S e n i c e  Secretaries cannot be trusted t o  apply 
the law This implication appears validated by the laws require- 
ments that the missing person's counsel perform many dutiea nor- 
mall>- considered t o  be those of a board's legal advisor. such a8 
ams t ing  the board in ensuring that all appropnate information is 
collected. lagged, Bled, and safeguarded, advising the Department of 
Defense on v,hether a further review board is necessary based on 
new information. and monitoring hoard deliberation8 N k h  the 
assistance of rhe legal advisor to the board, there 1s simply no sup- 
port for rhe proposition that the Sewice Secreta? cannot correctly 
apply the new lax 

Second. other than attempting to protect the interests of his 
"client' b) ensuring that the hoard appropriately applies the law la 
function already performed by the boards legal adwsor). the missing 
persons counsel performs no other function The counsel presum- 
ably ~ 1 1 1  have never met the missing person and has no more knoivl. 
edge of u h a t  that person would have wanted under the cireum. 
stances than the board and the Secretary. Consequently, the missing 
person's counsel E in the awkward position of attempting to repre- 
sent a client with whom he has no attorney-client relationship and 
for irhom he has no personal knowledge The only individuals who 
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may know what the missmgperson may want are the person's fami- 
ly members. Therefore, either the counsel 1s left to decide alone 
what is best for the missing person or the counsel may attempt to 
discover the client's wishes by consulting family members. If the 
missing person's counsel decides an this latter approach, the counsel 
risks becoming embroiled in a rpments  between spouses, children, 
parents, and designated persons over what these individuals believe 
the missing person would have wanted The entire situation 1s m a g  
mfied considerably when the missing person's counsel must repre- 
sent several "clients" subject to the same board review. 

2. Restrict the Process Afforded to Famrly Members and Other 
Designated Persons-The Semce Secretary should provide primary 
next of kin, immediate family members, and previously designated 
pereons notice and an opportunity to attend a status remew hearing 
and allow them access to unclassified information Only the primary 
next of km, however, should be entitled to attend the hearing with a 
lawyer, present relevant information at  the hearing, and submit wi t .  
ten objections to the board recommendation. If there is no primary 
next of kin, the law should afford the previauely designated person 
the same process This procedure will further the congressional intent 
to "unved the curtain of secrecy" surrounding the current proce- 
d u r e ~ . ~ ~ ~  while s t  the same time protect the process from becoming an 
adversarial  hearing. As the  district court in United States  U. 
nunsend correctly observed, ''[tlhe status review hearing is not the 
kind of sltuatian which requires an adversarial, trial-type hearing."446 

The new law entities the primary next of kin.44: all members of 
the immediate family,448 and any previously designated 
(1) notice and an opportunity to attend the hearing,'jO (2)  access to 
the missing person's personnel file and any other unclaeslfied infor- 
mation or documents relating to the person'e whereabouts,4E1 (3) an 
opportunity to pmsent relevant information at  the board proceed. 
i n g ~ , ~ ~ ~  and (4) an opportunity to submit written objections to any 
recommendation of the board.453 The only right enjoyed by the pri. 
mary next of kin that  other members of the immediate family do not 
have is the rieht to attend the hearing with Drivate counsel 464 The 

446 See a u p m  nore 9 and accompanying text lntafement of Rep Giiman upon 

446 476 F. Supp. 1070.1074 IN D Tex 1979). 
447 See supra note 30 (dehmg"pnmary nexr of km") 
*jd S I P  mprn note 31 ldeflnmg"member a i fhe  immediate iarnily"1 
4 6  See m p r a  note 32 (de8nmg"prwioualy designated persons"r 

10 U S  C A 5 15041gilli-l2) (West Supp Ma) 19961. 
la id 5 1504lg)l41lB1. 
469 id 5 l604(g)1411cl. 
663 id 5 1504(g)lO(D1 
464 id 8 1504lg)141K 

infroduetion of H R 945. The Missing Service Personnel Act of 1 9 w  
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new law extends this right, however, to the previously designated 

According to the holding in McDonald L M c L u ~ a s , ~ ~ ~  the Fifth 
Amer~dment'~' requires tha t  dependents458 who are authorized 
allotment8 of a missing person's pay and allowances under the 
Missing Persone are entitled to procedural due process prior 
to B s ta tus  decision tha t  may affect their allotments The new 
amendments to the Missing Persons Act authorize dependente of 
persons determined to be missing under the new law to receive allot- 
ments of the missing perean'~ pay and allowances.46o Consequently 
under MeDanaid, dependents of persons found missing under the 
new law are entitled to procedural due process pnor to a Secretanal 
decismn that the missing person 1s dead 

The new law, however, extends due process to the primary next 
of kin, other members of the immediate family. and any other prew. 
ously designated person without regard to their status as depen- 
dents under the Misamg Persona Act 461 Because one purpose of the 
new law IS to "unveil the curtain of secrecy which currently sur- 
rounds any [Department af Defenael DOD decision concerning a per- 
son's status as missing m a c t 1 0 n , ' ' ~ ~ ~  the law should extend some 
process to certain individuals who may not be entitled to a missing 
person's pay and allowances. The process envisioned by the new law 
will, however, foster an adveraarial, trial-type atmosphere that is 
not helpful ~n assisting elther the family OF the Department of 

person as well 455 

456 Id 
Sea hlcDanald ,, hlcLueaa, 371 F Bvpp 831. 634 ,  S 0 N Y 19i4 ' ,  rhree-judge 

courtl, afi'd mem , 419 U S 295 19741 [holding that prior Io B Secretarial determina 
f m  of death under the Misainp Persons Art. dependente m e  entitled 10 the following 
procedural due proeerb' , l  notice and an opportunity to attend the hearing. w t h  a 
lawer  if they chooae. 12 reasonable ~ C C ~ P E  to the informarion upon which the IPVEU,. 
ing board will act. and 138 an opportunity to present any information vhich they con. 
nider relejant to the amceedinm 

4Li 0 S Cousr amend Y 

459 See 37 U S  C b 5538ei-lf iSupp V 19931 tautharinmq the Secrefap concerned 
10 direct the initiation contmuance. diiconnnuance. mcreaie. decrease. iu5pensmn. 
or resumutm of nm~menfc of allotments from the nav and d l o ~ ~ ~ n c e s  of B miisme . .  . .  
person until the Secretap receives evidence that the member IS dead or ha8 returned 
ta mlh lap  control, 

S D U F Y 9 6 .  ~ u p r a  note 23. f 569rrl 2irC 
481 However. on15 the pnman.  next a i  kin and previouslv designated persona 

ma) &tend the board hearing iu i ih coundel 10 U S  C A  d I S O l l g ,  4 t i l  liVeit Supp 
>lay 19961 

482 See 6upm note  9 and accompanying text  isratemenr of Rep Gilman upon 
infroduetion nf  H R 946. The hlirrrng S e n i c e  Personnel Act of 1995 
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Defense in resolving a missing pereon's status. For example. one can 
foresee situations in which the missing person's family members do 
not have the same interests. As the McDonald court observed, dur. 
Ing the Vietnam Conflict some family members actively contested 
any change of Status, while others, who had accepted the apparent 
fate of death of their missing service members, wanted the services 
to make immediate determinations of death so that they might 
begin their lives mew4S3 Because all family members and previous- 
ly designated persons may present information at  the board proceed- 
ings and submit written objections to board recommendations, a 
tremendous potential exists for the hearing to became an adversari. 
a1 battle of the family, with no one "winning," not the Military 
S e n i c e  nor the family members. 

This situation is exacerbated when the missing person has 
named a nanfamily member as a "prev~ously designated person" 
entitled to the same rights a8 the primary next of kin, including the 
right to be represented by counsel. Potentially, then, there could be 
four or more attorneys at  the hearing: the legal advisor to the h a r d ,  
the missing person's counsel, and the counsels far the primary next 
of kin and the previously designated persons. \%o will this previ- 
ously designated person be? When deploying to Operation Desert 
Shield, this author assisted many soldiers with wills A surprising 
number of young, unmarried soldiers named girlfriends as primary 
benefiemries of their wills and insurance policies, including girl- 
friends of very short duration If these soldiers were willing to desig- 
nate such individuals to receive all of their assets on them death, 
they will not hesitate to confer on them the status of "designated 
person" under the new law.464 Certainly, if the person has no prima. 
ry  next of kin, the pereon should be able to designate someone else 
to receive the due process benefits contemplated by the new law. 
Otherwise, the law should not entitle the designated person to the 
same process as the primary next of kin. 

3. Amend Standard of Proof to Declare a Person Dead-The 
credible evidence standard of proof for declaring a person dead 
should be replaced by a standard requiring that death be estab. 
lished by clear and convincing evidence The new law outlines B 
three-prong test that must be met before a Secretary may declare B 

missing person dead. First, the Secretary must find that there LS 
credible evidence that the person 1s dead. Second, the Secretary 
must decide that the United States possesses no credible evidence 

483 McDonald Y MeLueai. 3 7 1  F Supp 831 835 IS D N Y 1974) (three-judge 
eourtl. afrd mem , 419 U S 2 9 1  119741 

(64 One can wen magme seenarios where a girlfriend is the "designated person'' 
Bghtmg over the person's status n t h  the wlfe Under the new law, the nrlfrlend 
would have the same rights as the perron's wie. 
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that the pereon is alive. Third, United States representatives must 
have made a complete search of the area where the person was laat 
seen and must have examined the records of the government or enti- 
ty hanng control over that area, unless after making a good faith 
effort the representatives are not granted access I 6 ;  

Under the Missing Persons Act, the Secretary may make a 
finding of death If "the information received or a lapse of time with- 
out information establishes a reasonable presumption that a mem- 
ber ~n a missing status is Some indinduals believe that 
this standard allows a Secretary to declare a person dead baaed o n l ~  
an the length of time in a missing status without making any effort 
to locate the missing person. Therefore. one purpose of the new law 
was to ensure "that a person is not declared dead d e l y  because of 
the passage of time."46i This purpose 1s assured b? the third prong 
a i  the new test which requires that United States representatives 
make a complete search of the area where the person wae last seen 
and examine the records of the government or entit? having control 
over that area, unless not granted Thus, a passage of time 
without information 1s not sufficient. the United Stares must 
attempt to locate the missing person before the Secretary map  
declare the person dead. 

Unlike the third prong of the new test, however, the firat t w o  
prongs do not further the intent of Congress that a person not be 
declared dead based solely on the paasage of time Under any etan- 
dard of proof. including the new law'e, the length of time in a miss- 
ing status, although not determinative in itself, 1s one factor that a 
Secretary must consider in deciding the person's status Far exam- 
ple, after a long penod of time without additional information. a 
Secretary may decide under the new law that  prevmusly credible 
evidence that a pereon is alive is no longer credible and the period of 
time without additional information has become credible evidence 
that the person IE dead 

In addition to not furthering the congressmnal purpose. the 
"credible evidence" standard of proof in the test's first two pronga 
r i l l  result in confusion because neither the new statute, case law, 
nor military regulations define "credible evidence I' Generalh three 
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doubt. The function of these standards is to instruct the factfinder 
on the degree of confidence that our society thinks that the factfind- 
er should have in the correctness of factual conclusions 468 The stan- 
dard of proof, therefore, allocates the h k  of error and indicates the 
relative importance attached to the ultimate de~ision.4'~ At one end 
is the preponderance of the evidence standard, which allows both 
parties to share the risk of error in "roughly equal This 
standard 1s generally used, far example, In decisions regarding 
money.472 At the ather end is the beyond a reasonable doubt stan- 
dard used in cnmmal case, where the interests of the defendant in 
liberty or life require B standard af proof designed to exclude, as 
nearlg as possible, the likelihood of an erroneous decision by mpoe- 
ing almost all of the risk of error upon society"3 

Neither of the above standards appear appropriate in deciding 
whether a missing person is dead. The missing person and his faml. 
ly should not share equally with the government in the risk that a 
Secretaly's decision may be erroneous such that a preponderance of 
the evidence standard 1s appropriate. Neither, however, should the 
government bear almost the entire risk by using the mimmal stan- 
dard of evidence beyond B reasonable doubt If a person who 1s 
declared dead is later returned to United States control, the person 
IS entitled to all benefits last because of the declaration of death, 
including pay and allowances accrued during that per id4"  

The appropriate standard of praaf i6 the third, intermediate 
standard. proof by clear and convincing evidence. The Supreme 
Court requires proof by clear and convincing evidence where partic- 
ularly important individual interests or rights are at stake.473 Both 
the missing person and his family members have an important 
interest at stake in a Secretarial decision that a missing person is 
dead. As reflected in the reaction of some families of service mem. 
bern missing m Southeast Asia, this interest generally ie more than 
a mere stake m entitlement to allotments. Consequently, the clear 
and convincing evidence standard of proof is preferable to the new 
law's peculiar credible evidence standard because It is an  estab. 
lished standard of proof historically used in circumstances like those 

4 m  In re Vmihip. 397 U S 358. 370 119701 IHarlan. J , eoncunng! 
Addingan Y Texas, 441 U S  418, 423 11979) 

l i l  Id 
412 Santaiky Y Kramer. 456 US. 746. 765 119821. 
4-1 In re Winship. 397 C S at 370 

10 C S C A $ 1611 PVest SUDD May 19961 
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of the new law where important individual inreresta are at stake. 

4 Delete Requirement for  a Board .Member W a t h  (1 Simdar 
Occupational Specialty-The law require8 that both the aubsequent 
and further review boards have one member wlth an "occupational 
specialty similar to that of one or more of the persons covered by the 
inquiry"476 This requirement is not necessary and should not be 
statutorily mandated In many Instances. the person's disappear- 
ance will have no direct correlation w r h  his military occupational 
specialty, and to requne such B person to be B member of the board 
furthers no purpose If a Secretary believes such a person would be 
helpful to  the board, the Secretary should have the dmcretmn to 
appomt that perron 

E .  Prelrininay Assessment end InLtiai Board o f l n q u i ~  Procedures 

The pre lminav  assessment and mitial board of Inquiry proce- 
dures must be amended to ensure B thorough investigative process 
so that the Secretary concerned may make a decision on the person's 
s t a t u  based on all available miormation. Therefore, the law ahould 
afford the immediate commander additional time to conduct the pre- 
liminary assessment and should grant the Secretary discretion to 
designate the appropriate authority to review the assesmnent to 
ensure that the record 13 complete. 

I .  Extend Time Period to Conduct a Preliminan Assessment- 
The immediate commander should be allowed seven days to perform 
the preliminary Currently, if the immediate com- 
mander decides that the person should be placed in a missing sta- 
tue, the commander must tranmut a report to the theater compo- 
nent commander within forty-eight houra of receiving the Informa- 
tion on the dieappearance4j8 Two days is not enough time for the 
immediate commander to gather sufficient eridence, decide on a rec- 
ommendation of missing, and forward a report to the theater compo- 
nent c~mmander.':~ 

2 .  Delete Requmment to Forword Prelimmarq Assessment 
Through Theater Component Commander-The provmm requiring 
the immediate commander to forward the prelimmary asaemment 
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through the theater component commander should be deleted.4eo 
The theater component commander is the commander of all forces of 
a particular armed force assigned to the combatant command who is 
directly subordinate to the commander of the combatant com- 
mand."l The law not only requires the report to be forwarded 
through the theater component commander, but it makes this com- 
mander responsible for ensunng that "all necessary actions are 
being taken and all appropriate assets are being used to locate the 
missmg person.4E2 Consequently, the theater component commander 
1s not simply a conduit for the immediate commander's report; he 
must also emure that everything is being done-md done right-to 
account for the missing person 

The theater component commander is not the appropriate per- 
son to emure the sufficiency of such an investigation for at  least two 
reasons. First, when a pereon has disappeared during a hostile 
action, the theater component commander will be intimately involved 
in that hmtile action. conducting combat operations. Because of these 
duties, it is uncertain whether such a commander will be able to pro- 
vide the high level of scrutiny to these administrative investigations 
that Congress has m mind Second, the theater component comman- 
der likely will not have the background and expertise needed to 
ensure that the investigations m e  thorough and complete. 

The Semce Secretary should be allowed the discretion to desig- 
nate the authority whom the Secretary believes has the knowledge 
and expertise to ensure that all necessary actions are being taken and 
all appropriate assets are bemg used For example, the Semees CUI. 
rently require the appointing authorities to forward their mrestiga. 
tmnS directly to their headquarters personnel commands.483 This pro- 
cedure IS appropriate because the personnel commands have the 
institutional knowledge and expertise in personnel matters, including 
missing persons investigations and procedures, necessaly to ensure ___ 
1 
1 . . . . . . . . . . . .. .. . 
before the repom reaches the Theater Cbmponent Commander because the 1s- do& 
not ~eqmre  that the repam reach ths Theater Component Commander within a cer. 

482 Id 5 15021hl 
u3 The Army reqmres the CAC to  fornard rhe mvestigarian directly to  CDR, 

PERSCOY, m accordance with .AR 600.8.1. supio note 377, pare 6-8b The h ' a ~  
requires the  i n v e s f ~ g a f ~ o n  b e  forwarded t o  the  CDR. SAVVMILPERS u n d e r  
SA\311LPERS>M, supin note 387, PBTB 42101000 8 The Marine Corps requwes 
Its inveefigafioni be forwarded to  the Camrnandsnt of the .Marine Corps pwsuant t o  
MARCORCASPROCMAN supra natr 395 para 6001 3 Finally. the A n  Force 
requires that the inveitigatians be forwarded to the Head, Personnel Mmrs Branch 
under.AF'I36.3002. 6upra note 397.  para 2 12 3 
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that these complicated Investigations are thorough and complete 

3 Amend Board Report Release Requirements-Similar to 
other administrative imestigations, the law should be amended to 
proride that. once the Secretmy makes B final status decision, the 
board report may be released in accordance with law As enacted, 
the law prohibits the Senwe Secretary from making a board report 
public until one year after the date the board submitted its report to 
the SecretaQ-'e4 Because the law requires the Seeretar). to decide a 
person's status no later than thirty days after receiving a board 
repmt,4@6 a report generally will not be released until eleven months 
after the Secretary makes a final decision. 

In a law concerned with access to information on a m m m g  per- 
son, the prohibition on release of the board report seems misplaced. 
As an  exception to this release prahibitmn, the law requires the 
Secretary to provide certain family members with an unclassified 
summary of the immediate commander's report and the report of the 
board of inquiry no later than thirty days after making a final deo- 
smn on the persons status. These individuals presumably may do 
nhatever they wish with the board report, including making it pub. 
Iic despite the Secretanal prohibition. 

C. Subsequent end Further Boards oflnquirj  

Fmdly, various proiisions on subsequent boards of inquiry and 
further renew boards need to be amended to clarify when these 
boards ere requred. 

1 Amend Who May Be the Subject of a Subsequent Board of 
Inqaq-The law should require the Servme Secretaq to m n ~ e n e  B 

subsequent board of Inquiry only In cases of persons whom the 
Secretary placed in a mming status as B result of an initial board of 
inquiry The Secretary 15 now required t o  convene a subsequent 
board of Inquiry to review the status of all mdividuals u,ha were the 
subject of en initial board of inquiry, including those whom the 
Secretary declared dead, absent without leare, or deserters.  
Consequently, the law extends procedural due process to all these 
individuals, their family members, and prevmusly designated per. 
sons, Because Congress intended the law to apply to those who are 
~n>aluntarily absent,4@6 the law should not extend its procedural 
protections to those whom the Secretary determines are voluntarily 
absent Once the Secretary declares an individual to be dead, no 
additional process should be required 

M 6 ,503,:, 
686 Srr id 4 1501 L #prowding that the .4cf mveri certain persons ' w h o  became 

mia l~n ta r i l>  absent a6 a iemlf of a hartile acii~n"'  
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2.  Amend Requirement t o  Conduct a One-Year Subsequent  
Board oflnqur-The law should be amended to provide that a one- 
year mbaequent board of inquiry is not required if, within the ane- 
year period, the Service Secretary convened a subsequent board of 
~nqmry because of additional information that may change the per- 
son's status.  The one-year subsequent board of inquiry IS now 
required, without exception. Therefore, even if the Secretary has 
recently conducted a board within the one-year time period because 
of receipt of additional Information, another board 1s required after 
one year This requrement is unnecessaly One board within a one. 
year period is adequate, espeedly @"en that the law requires B fur- 
ther rev~ew board any time after a subsequent board of inquiry 
when the Secretary receives information that could change the per- 
son's statue 487 

3 Clarriy Tune for Conuening Subsequent and Fueher Reu~eu: 
Boards-The law should be clarified to provide that the time period 
for calculating when the Secretary must convene the subsequent 
and further remew boards begins to run from the date that the 
immediate commander forwards his report. As currently written, the 
point in time an which to calculate these periods is not clear because 
it is desenbed in three different wags. 

First, the law requires a Secretary to nonfy certain family 
members that a subsequent board of inquiry will convene ''on or 
about one year after the date of the first offiaal notice of the disap- 
pearance of the person Then, the law provides t h a t  the 
Secretaly muat convene a subsequent board of inquiry ''on or about 
one year after the date of the transmiEsion of [the immediate eom. 
mander's reportl."4as Finallg, the law requires the Secretary to can. 
duct a threeyear further review '"on or abaut three years after the 
date of the initial report of the disappearance of the p e r ~ a n . ' ' ~ ~ ~  

The first two prov~s~ons attempt to deecribe the same point in 
time, that  IS, when the one-year time period begins to run for the 
purpose of deciding when a subsequent board of inquiry must eon- 
vene. For clarity, these provieions should use the same phraeeologv 
to describe when the one-year period begins to run. Further. there is 
no reason to differentiate the points in time from when the oneyear 
and threeyear reviews h e a n  to run. 
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4 Clarify When a Further R e ~ i e u .  Board Is Required-The pro- 
vision of the new law requiring threeyear further review boards "in 
the case of a missing person who WBE last known to be alive or who 
was last suspected of being alive" must be amended to delete the 
quoted language.481 Also, the law should be amended to provide that 
the Secretary is not required to appoint a board more than twenty 
years, instead of thirty years, after the immediate commander for- 
warded his report 492 

First, the language requiring a board only for those missing 
persons last known or suspected of being alive inappropriately 
implies that the law contemplates carrying persons in a missing sta- 
t u  who were not last known or suspected of being alive. If the 
Service Secretary has no "susp~eian" that the person IS alive, surely 
the Secretary should make a finding of death. The law does not 
require the Secretary to ever mview the missing statu8 of an indi- 
vidual who was not last known or suspected of being alive, unless 
the Secretary receives information that may change the person's &a- 
tua. Consequently, such B person could remain in B missmg status 
indefinitely. Furthermore, all missing persons, including those 
apparently held m a missing status who were not last known or sus- 
pected of being alive, continue to aceme pay and allowance5.49s The 
Service Secretary may also Initiate, continue, discontinue. increase, 
decrease, suspend or resume payment of allotments to dependents 
from the  pay and  allowances of these missing persons.494 
Potentially, an mdmdual not last known or suspected of being alive 
could continue to accrue pay and allowances. His dependents could 
continue to receive allotments indefinitely without any requirement 
to review the person's status. 

Next, the law should be amended to require further review 
boards every three years for twenty years, not thirty years. This will 
make the requirement more manageable for the Military Sewicea, 
while at  the same time ensure that the Service Secretary review a 
missing perron's status for a reasonable length of time after the per. 
 on's disappearance 

Id  5 1506(b) 
I d  8 1503tb1!31 
37 U S  C 5 662 (1988 b Supp V 15931, amended by SDAA for FY56 supra 

37 US C 5 563 ,1988 & Supp V 19931, ammdrd b., S U A 4  far FY96. supra 
note 23,  5 665!c1121 

naie 23 5 669(cii31 
484 
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VII. Canclusmn 

On a subject os personal and emotional os the surviml of 
D famdy member there is nothing more difficult than to he 
asked to accept theprohohilrty ofdeeth when thepasstbili- 
ty ofhfe iemaing. 

. . . .  
Unfoitunately, the existence of a strong "accountability 
process" cannot stop the p a m  in a family member's heart, 
nor con Lt substitute for the gut helief held by some thot 
one or more U.S. POWs survive . . These kinds of dzffeiier. 
enees need not lead to differences of goal. It does not mat- 
ter with what emotions weproceed at this point to seek fur- 
ther answers; 12 IS Lmportant only that we continue looking 
as long as there I S  good reason to helreoe that additional 
answers may be found 

S e n a t e  Select Committee on POW MIA Affairs4s5 

Because of circumstances beyond our government's control, 
there  always will be cases of missing persons tha t  cannot be 
resolved either by the recovely and identification of remains 01 by 
the return of the person to military control. Sadly, this le a fact of 
war. Our country must,  however, make every possible effort to 
account for its personnel. The movement to enact new laws on 
accounting for missing persons grew out of the frustrations with the 
Mismng Persons Act of some family members of thoee declared miss- 
ing during the Vietnam Conflict. Congress, however, never intended 
the Missing Persons Act to be a law on accounting for missing per. 
sons; Congress intended the law to relieve the financial hardship of 
a missing person's family members by providing them an allatment 
of the missing person's pay and allowances. The Militaly Services 
have built on the Missing Persons Act, however, by promulgating 
policies on accounting for miming persons At the time of the new 
law, Service procedures on determining the status of missing person. 
ne1 were comprehensive and '"fully adequate to accomplish the objee- 
tive of determining the fate of all of our missing These 
procedures need to be updated, however, to address concerns af fam- 
ily members regarding their involvement in the process and the 
release of information to them about their missing service members 

The Department of Defense and the Military Services must 
now implement the new law. Because existing Service regulations 
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contain many similar mvestigatwe procedures, implementing many 
of the new rules should not be difficult On the other hand, Imple- 
menting the lau+ mom complicated procedures wd1 require close 
superrision by judge advocates and civilian attorneys. Congress 
would ease implementation, however, by enacting the amendments I 
suggest After enacting these amendments. and with mpilant over- 
sight by judge advocates and others u,lthm the Department of 
Defense, Congress will ha>e succeeded in accomplishing what i t  
intended: A law ensuring that the government accounts for all sei- 
vice members and certain cw~lians who are missing as a result of a 
hostile action and that these individuals are not declared dead solely 
based on the passage of time 49i 
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APPENDMA 

ABILL 

To amend Chapter 76 of Title 10, United States Code 
(Missing Persand, to clarify procedures an 
accounting far certain missing personnel. 

Chapter 76 of n t l e  10, United States Code, is amended as follows: 

(1) Section 1502 is &mended- 

(A) in subsection fa)(21 by striking out "48 hours" and inserting 
~n lieu thereof "seven days" and by striking out "theater component 
commander with jurisdiction over the missing persan" and inserting 
in lieu thereof "Secretary concerned, or his delegee"; and 

(B) by striking out mbseetion fb) and redesignating subsection 
(c) BJ subsection b); and 

(C) in subsection (e), now subsection 6), by strikingout the aec- 
ond sentence. 

(2) Section 1503 1s amended- 

(A) by striking aut subsection (0 and by redesignsting subsee- 
tion (g) as subsection (0, subsection (h) as subsection (91, subsection 
(i) as subsection fh),  subsection (j) as subsection (i) end subsection 
(k) as subsection (11; and 

(B) in subsection (g)(3), now subsection f0(3), by strikmg aut 
the entire subsection and inserting in lieu thereof 'The Secretary of 
Defense shall release a report submitted under this subsection with 
respect to a missing person in accordance with laws providing for 
release of Government documents to the public."; and 

(C) in subsection i j l (Z) ,  now subsection I i ) ( Z t  

(i) by inserting at the beginning of the subsection "with 
respect to a person determined by the Secretary concerned to be in a 
missing Ststus,"; and 

hi) by striking out "of the first official notice of the disap- 
pearance of that  person" and inserting in lieu thereof "of the trans- 
mission of a report concerning the person under section 1502fa)(2l". 

(3) Section 1504 is amended- 

(A) in subsection fa) by striking out "covered by a determina- 



176 MILITARY LAW REVIEW [VOl. 152 

tion" and inserting in lieu thereof "determined to be in a missing 
status by the Secretaq concerned"; and 

(B) in subsection (bi- 

(1) by striking out "DATE OF APPOIKTMEST" and 
inserting in lieu thereof "OKE-YEAR BOARD"; and 

(ni by inserting a new sentence "A board is not required 
under this subsection if the Secretary concerned convened a board in 
accordance with eubeection (a] to review the status of the missing 
person." at  the end of the subsection, and 

IC) ~n subsection (dl(31, by striking "!A) has an occupational 
specialty s ~ m ~ l a r  to that of one or more of the persans cavered by the 
inquiry; and '  and redesignating subsection (Bi BE subsection (41 and 
subsection (C) as subsection fB): and 

(D) by striking out subsection (0 and redeslgnating subsection 
(g) as subsection (0, subsection (hi as subsection !g), subsection til as 
subsection (h),  subsection (i) as subsection (11, subsection (k) as mb- 
seetmn (j), subsection (I) as subsection lk), and subsection Imi as 
subsection (1); and 

(E) ~n subsection (g)(4)(Al, now subsection (D(4i(A), by inserting 
", if no such person can be located after a reasanable effort." after 
"who 1s the p n m a q  next of kin or"; and 

(F) in subsection (gl(4)IC), now subsection ln(4)(C), by inserting 
"in the case of an mdiwdual who is the pnmaly next of kin, or if no 
such person can be located after a reasonable effort, the previously 
desimated person," at the beginning of the subsection; and 

(G) in subsection (g)l4i(Di, now subsection (0l4)(Cl, by insert. 
mg "in the case of an individual who is the primary next of kin, or If 
no such person can be located after a reasonable effort, the previous. 
ly demgnated person." at the beg-mmng of the subsection, and 

IH) in subsection (h)l3)(A), now subsection (D(3)(A1. by striking 
out "counsel for the missing person appointed under subsection (0.. 
and inserting in lieu thereof "legal counsel to the board appointed 
mder  subsection (dI(4)"; and 

(I) m subsection (k)(li by striking out "(i? and inserting m lieu 
thereof "(i))l, and 

(J) by striking subsection (k)(li(B), now lj)(l)IBi, and redesig- 

IK) in subsection (k)(l)tCi, now subsection Q)(l)(B). by striking 

nating subsection (jl(l)!C) as ljl(l)(B), and 

out "(g? and inserting in lieu thereof "In. 
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(4) Section 1506 is amended- 

(A) in subsection (b)(l) by striking out "who was last known to 
be alive or who was last suspected of being alive"; and 

(Bj ~n subsection (b)(l)(Aj by striking out "initial report of the 
disappearance of the person under section 1502(ai" and inserting in 
lieu thereof ''transmission of a report concerning the person under 
section 1502(a)(ZY'; and 

(C) m subsection (b)(3)(A) by striking out "30" and inserting In 
lieu thereof '"20"; and 

(Dj in subsection (bj(3)(Bj by striking out "30" and inserting in 
lieu thereof "20"; and 

(E) in subsection (d(21- 
(i) by stnkmp "(A) the designated missing person's coun- 

sel for that person, and (BY and 

(ii) by inserting after ''the pnmaly next af kin a n d  the 
phrase ", if no such person can be located after a reasonable effort,"; 
and 

(F) in subsection (c)!3) by striking out ", with the advice of the 
miming person's counsel notified under paragraph (2);. 

( 5 )  Section 1507 is amended in subsection (a)- 

(A) by striking aut "(1) credible evidence exist6 to suggest that 
the person is dead  (2) the United States possesses no credible evi- 
dence that suggests the person is alive: a n d  and inserting in lieu 
thereof "(1) death is established by clear and convincing evidence, 
and", and 

!B) by redesignating subsection (3) as subsection (2). 

(6 )  Section 1613 is amended- 

(A) in subsection (3XC) by striking aut "credible" and inserting 

(Bj by striking out subsection (8). 

in lieu thereof"c1ear and conmncing'; and 
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THE BRITISH COURTS-MARTIAL 
SYSTEM: IT AIN'T BROKE, 

BUT IT NEEDS F W S G  

JUDGE J.W. UVT* 

I Introduction 

Discussions have been in progress Eince 1991 about the possi- 
ble reform and revkion of mme of the courts-martial trial and poet- 
trial procedures. The Service Discipline Act8 are due for renewal in 
1996, and the quinquennial review of tha t  legmlation 1s now in 
progress. Conxidentally, m early December 1995, the Report of the 
European Commission on Human Rights on the case of Rndlay l  
was published. Alexander Findlay was a British soldier who pleaded 
guilty to various offences at his court-martial. The court sentenced 
him to two years imprisonment. After exhausting his post-trial 
remedies, he made an application to the Commission submitting 
that the treatment of his case by the military authorities was con. 
trary to Article 6(1) of the European Convention on Human Rights. 
The Report of the Commimon found in his favour. As B consequence 
of these events, m n e  deciaions have been made, and the results 
have been incorporated into the Armed Forces Bill This bill will 
become the enabling Act of Parliament by which the Service Acts 
will be amended and renewed. 

' Judne Advocate General af the Armed Farces airhe United Kmedom Bachelor 

Advocate &nerd af the  Army and a i  the Rayal h r  Farce 
Report a i  the Commlrslan on Human Right:, .Application No 2 2 1 0 1  93. 

Alexander Findlay [hereinafter Report1 Alexander Findlay joined rhe British h m y ,  
2d Battslian Seals Guards. in 1880. He i s c  coun-msrtded on I1 November 1991 
He pleaded guilty et h a  general caurt.mama1 t o  three offences of common BIB BY^^, 
tu0 aflenrei a i  conduct to the prejudice of good order and m~hfar ,  dlsciplm (conirsly 
to section 69 a i  the Army Aef 19551, and to two offeenees of makmg threats fa hll The 
firat charge m the second charge eheei WBQ one of disobedience ro standing ardera 
The charges ~ m ~ e  out a i  an incident dunng the C O Y T S ~  of whleh F'mdlay, who was ~n 
an accommadsrian black for soldiers at the time. and r h o  UBI armed with an auto- 
matic pmfal, painfed II sf other soldiers. discharged if twica Without causing quns), 
and threatened fa hll two of the persons there p~esent  He UBS disarmed and found 
to be heavily under the influence of alcohol i i t e r  hearing the Sacfs and listening to 
the evidence and speeches in mitigation, the court aentenced him to  a period of two 
years lmprlsanment 

L 
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This note describes the main C O ~ C ~ U E ~ O ~ E  of the Findlay report 
and explorer those area3 where the need for reform had already pre- 
nous ly  been identified and where policies have been settled to 
implement those reforms 

I1 The Courts-hlartial Procedure 

4 court-mama1 I S  a "once and for all" creature brought into 
emstence by a coniening order and dissolved a t  the end of the trial 
b) the coniemng authorit? Agenerai court-martial. such a5 the one 
that tned Findlay, must he convened by a "qualified officer,"3 or by 
any officer to whom the primal?. qualified officer has delegated his 
authority hy warrant provided that he ia under the command of the 
qualified officer and holds not lese than the rank of colanel 

The convening officer signs the convening order which estab. 
lishes the court-martial The convening officer also must direct the 
charges on which the accused 15 to be tned and ensure that the 
accused has been remanded for trial on the appropriate charges by 
the correct authorit).' The coniemng officer must decide uhether 
there should be one or mow charge sheets and, If there is more than 
one accused, whether they should be tned separately or jointly6 
Additmndly, the convening officer a150 has to appoint an officer sub- 
ject to r n i l i t q  lair or counael to prosecute, Ax a time and place for 
the tnal and. most importantly, eeiect and appoint the officers to be 
members of the court The conremng officer has several additional 
duties in connection with the preparation of the tna l ,  including 
ensuring that the accused 1% piren a proper opportunity to prepare 
his or her defence and taking the necessary steps t o  secure the 
attendance of both prosecution and defence witnesses 

Once the tnal starts. should the accused or his legal represen- 
tative make certain prelimmary applications, the ruling of the court, 
in each such instance. must be reported to the convening officer for 
his ultimate deemon  as to whether the case should continue or  
whether the court should be dissolved.. If an accused offers a plea of 

2 The comments I" this note ie late only to  the Army and !he Royal Air Force 

ed officer IS an) officer no+ h e l m  the rank of field ocficer or  C O ~ T P  

command =.thin vhich the proposed defendant ii b e n m g  Srr Arm) .Act 4 0  66111 
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guilty to the lesser of two alternative charges, the convening officer 
must give his approval to the acceptance of such plea! The prasecu- 
tor usually signifies the convening officer's concurrence when deal- 
ing with the proposed pleas. 

The convening officer is the only person who can dissolve the 
court The convening officer may do 80 in certain circumstances and 
when he thinks it is in the interests ofjustice to do 8 0 . ~  The order to 
dissolve the court brings its life to an end; if the convening order is 
to be regarded ab the birth certificate for a court-martial, the order 
to dissolve it 1s the death warrant. Finally, the convening officer also 
may be the authority responsible for confirming the finding of guilt 
and sentence post-trial 

111. Pa&trial 

After a finding of guilty, the accused may petition the confirm. 
ing officer to request that  the finding or Sentence not be confirmed, 
or that  the sentence be mitigated, giving grounds and setting out 
arguments for so saymg.lo The confirming authority has the power 
to withhold confirmation of any finding (which does not preclude a 
retrial) or to reduce (but not increase) a sentence. If, despite a peti- 
tion, or where there has not been one, finding and sentence are con- 
finned unchanged, the accused can present another petition a t  the 
next level in the cham of command until he reaches the Service 
Board in question. Apart from the Sovereign, to whom recourse is 
only very rarely sought, the Serwce Board is the highest review 
body. Confirmation and these reviews all take place in the offices of 
the authority concerned and the petitioner has no right to be pre- 
Bent. He is given no reason far the decision and does not have sight 
of the advice given by The Judge Advocate General. (However, the 
various Service Boards have recently introduced informal machinery 
for supplying the reasons for their decisions to the petitioner.) The 
Judge Advocate General or one of his delegated lawyers invariably 
gives advice to the confirming and reviewing authorities. 

8 Id Rulei 41(2), 42(3). 1 3 C  
9 For example I f  the members of the couTt-mmid heard a p m e  of pre~udmal 

and insdmaable evidence by inadvenenee. It might be necessary for the court to  be 
dasolved and for there to be a retrial by a new eaurt 

lo h y A c t 5  108119551 
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N The European Convention on Human Rights 

In )larch 1951. the government of the United Kingdom rattfied 
rhe Convention for Human Rights and Fundamental Freedoms The 
Convention provides a broad framework of basic guarantees of citi- 
zens’ rights and freedoms and further provides for legal redress by 
na: of a declaration for aggrieved persons when a breach has 
occurred The Convention also allone for compensation for a result- 
mg breach. An applicant approaches the European Courr o f  Human 
Rights by making a preliminary submission to the Commission The 
Commission takes written and oral argument from the parties and 
then issues a Report If, a t  this stage. the finding le in favour of the 
applsant. the case can be settled between the Cornmiman and the 
government. If. honever, no settlement is determined, the case ail1 
be referred to the full Court for a definitive decision The govern- 
ment of the United Xlngdam has formally accepted the jurisdiction 
of that Court. 

Artwle 611) o f  the  Conrention f a r  Human Rights and  
Fundamental Freedoms, in so far as It 1s relevant to rhe present dis- 
cussmn. reads a i  iollaivs~ 

In rhe derermination of  hi3 c m l  rights and obligations or of 
any cnmmal charge against him, everyone is entitled to a 
fax  and public hearing within a reasonable time by an 
independent and impartial tribunal estabhhed by law 

Although some European case law addresses the effect of this 
&ticle-to include cases involving the m~li tary disciplinap law of 
some  of t h e  signatories to the Convention”--neither the  
Commission nor the Court has hitherto scrutinised the British 
courts.martia1 system. In Findlay’s case, the matter IS scheduled t o  
go before the full Court in the fall of 1996. and the government of 
the United Kingdom 1% expected to make a iigorous defence o f  the 
system 

V The Findlay Case 

It 1s not necessary to go into any great detad m relation t o  this 
case The applicant’s l a q w  made a number of specific camplams 
about his trial, upon most ofwhich the Commission made no findings 
on the basis that since they held to be admissible the criticism of the 
general features of the system that he had levied. it WBE not neces- 
sary for them to consider particular and detailed complaints about 

- Tor exanple. bee Esgel, European Coun  of H ~ m a n  Rights June 6, ?By6 Sellel 
A N a  22 decimcn of the European c o i n  
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this one trial. Furthermore, because they found that the court 
showed no disfavour to Findlay personally, they determined that no 
subjective unfairness existed. However, the Commission did find 
that the trial presented what they described as "objective" unfair- 
ness. The foundation for this finding sounds a ~esonance with the 
well-known adage that justice must be seen to be done: 

In addition, an objective test must slsa be applied, that is 
astertaming whether sufficient guarantees exist to exclude 
any legitimate doubt. . . . [Ilt must be determined whether 
there were ascertainable facts, particularly of internal 
organization, which might raise doubts ae to impartiality 
In this respect, even appearances may be important. what 
is s t  stake is the confidence which the Court must inspire 
in the accused in cnmmal prweedinge and what is decisive 
IS whether the applicant's fear as to B lack of impartiality 
can be regarded as objectivelyjustifiable.12 

VI. The Commissionk Report 

The Commission found that the role of the convening officer 
was unsatisfactory They also expressed Some unease about the ad 
hoc nature of the membership of the m w t ,  and they were not satis. 
tied with the post-trial procedure. They were concerned by the fact 
that m appeal against sentence only on the part of a S P T Y L C ~  mem- 
ber 1s not permitted to the civilian Courts.Martia1 Appeal Court 
Arguably, the Commission might have taken a different view had 
the service member been permitted full rights of appeal to a higher 
civilian court: 

The question remains as to whether the defect in the 
court-martial was remedied by a form of subsequent 
review by ajudicial body that afforded all the guarantees 
required by Article 6 para 1 of the Convention . where 
(8s LD the present case) the accused pleads guilty and can. 
not appeal to the Courts.Martia1 Appeal Court, there is 
clearly no such remedy. . . .13 
The Commission's Report therefore principaily criticised three 

aspects of the system. First, attention was drawn to the role of the 

tian and ientenci.-nenhir gave any right of appeal in the ca&df B &ice member 
against sentence only See I B l l l  Courts-Martla1 IAppesla,Act 1966 

12 id para 107 
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convemng officer which. the Commmmn obsewed. made him ar least 
appear to be part prosecutor. "The Commission therefore canalders 
that  whether or not the convening officer 1s as a matter of fact the 
prosecuting authority, he is seen to be central t o  the prosecution of 
the ease by court-martial "14 Where the convening officer also con- 
firms the finding and sentence, the Commission found that "ltlhis 
dual role of the convening officer @res further cause to doubt the 
independence of the court-martial from the prosecuting authonty"15 

Second, the Commission considered that the post-trial prace- 
dure was objeenanable in that it was held m prirate: 

[Tlhe reviewing authorities were Army officers. the second 
of whom was the superior of the first fulfilling their duties 
BI delegates of the Army Board. The lack of effectiveness 
in post-trial hearing reviews is further empharised by the 
secrecy surrounding those reviews uncludmg the fact and 
na ture  o f  the  advice given by the  Judge Advocate 
General's Office) and the applicants inability to partiti- 
pate in those reviews in any meaningful manner 

Third, the Commission believed that the requirement to take an 
oath could not of Itself guarantee the independence of the members of 
a court.martial. The Commisaion further stated that the ad hoc 
nature of B court-martial n a e  inconsistent with the "constant view of 
the Court that an establiehed term of office is an important guaran- 
tee of a tr ibunak independence." The Commission remarked that. 
"[iln the present case, whilst one of the members was a Permanent 
President, the rernammng Members went back to their ordinar). mill. 
tary duties at  the end of the applicant's court-martial "li The 
Commission's overall view was that ' the  applicant's fears that the 
court-martial lacked independence from the prosecuting authority m 
the case could be regarded as objectivelg justified particularly in ,leu 
of the nature and extent of the conremng officer's roles. the cam poi^ 

tion of the court-martial, and Lts ad hoc convening ''18 

The government argued, inter aha, that the m w t  was mde- 
pendent and impartial, albeit that the convemng officer performed 
the v m o u s  functions that were cnticxed. The government placed 
great reliance on the independence and impartiality of the judge 
advocate at  Findlay's court.martial Furthermore, the government 
submitted that the judge advocate's presence at the hearing guar- 

I* Id  pa's 99 
Id  para 101 

18 Id para 1Di 
1. Id pa la  105 
15 Id pels 106 
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anteed a sufficiently independent element to meet the criticisms of 
the applicant. Judge advocates who officiate at  courts.martia1 ~n 
the United Kingdom Armed Farces are civilians. They hold full-time 
judicial appointments under The Judge Advocate General, himself a 
civilian, and they are appointed by the Lord Chancellor, whose 
department IS entirely separate from the Ministry of Defence. 
Therefore, judge advocates are neither employed nor paid by the 
Ministry of Defence nor are they under any orders from tha t  
Ministry or from any of the Services. 

The applicant argued that The Judge Advocate General and his 
representatives are not independent because they are called on to 
give advice to the Secretary of State for Defence on general military 
law, which places The Judge Advocate General viis-a.vis the Ministry 
of Defence in a lawyrlchent relationship Thus, so the submission 
ran, the independence of The Judge Advocate General and his judi- 
cial etaff is compromised. The Commission came to the conclusion 
that, because the judge advocate was not B member of the court but 
was there simply as an adviser, his input WBJ not sufiiaently telling 
to remedy the  apparent  f laws tha t  had  been identified The 
Commission left unanswered the question 86  to whether the trial 
judge advocate could be described as ''independent." They found it 
unnecessary to decide this question in light of their decision that the 
judge advocate was not sufficiently integrated into the eourt.martia1. 

[Elven assuming that this connection between the Judge 
Adwcate General's Office and the Ministry of Defence does 
not raise B reasonable doubt a6 to the independence of that 
Office, and consequently of the Judge Advocate, the 
involvement of the Judge Advocate in the courtmartial is 
not sufficient to dispel any doubt as to the court.martial's 
Independence. In the first place, the Judge Advocate is not 
a Member of the court-martial. Secondly, he does not take 
part in the deliberations on the charges and any advice 
requested, as to the general principles governing the 
approach to sentencmg, is g i ~ e n  in p n ~ a t e . ' ' ' ~  

VII. The Propasals 

The proposed policy 1s that  the role of the convening officer 
should be drastically altered by greatly reducing It Indeed, the very 
title would disappear and the position would be designated the 
"higher authority" In the future, the convening officer's only func. 
tion in the tnal would be to decide whether the case of a particular 

Id pala 103 
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service member should be referred for possible prosecunon by a 
court-martial. The conremng officer would haxe the benefit of brief 
initial legal advice in reaching that conclusion hut. haring done so. 
would turn over the case to B newly created prosecuting authority 
The prosecuting authority would he drawn from the ranks of the 
Army and Royal h r  Force Legal Services but would he entirel? mde- 
pendent from the chain of command. The prosecuting authority 
would be responsible for settling. wthdrawmg. or adding new 
charges and. in light of all the available evidence, deciding whether 
to prosecute at all On that matter, the prosecuting authority would 
assume the responsibility for making an independent decision The 
prosecuting authority also would he solely ree 
duct of the case a t  tnal and the conremng auth 
have a part in any couit.maitial decisions. Th 
the court.martia1 would he with the court. Confirmation would be 
abolished and it follows that the prewous role played hp the conven- 
ing authority in confirming finding and sentence would disappear 

The result af these changes would increase court-martial 
autonomy and make it completely selbreliant: I t  nould no longer be 
a delegate of the convemng officer. The choice of members for the 
court would be undertaken by a new admmmrative unit which also 
would be outeide the chain of command. Therefore the members 
selected to serve an a court.martla1 would be totally independent of 
the convening officer and the prorecutmg authantv because they 
would not be under the command of any of the relevant authorities 
concerned with the case 

Service members would be permitted to appiy far  leave to  
appeal to the Courts-.\lartml.4ppeal Court against sentence or find- 
ing This reform would bring serwce members in line with those 
civilians who are subject to the jurisdiction of a court-martial and 
who are convicted and sentenced hg It. 

VIII. The Judge Advocate's Role 

A number of changes are proposed to strengthen the position of 
the judge advocate at tnal and to meet the Cornmiman's ~ o n ~ l u s i o n  
that the judge advocate 1% not playing a sufficiently praxmate parr 
in court-martial activities First. a judge advocate would be presenr 
at all cowtsmartial, ahatever the offence. In the past judge adro- 
cates have not been appointed to  deal with relatively minor offences 
such 8s being absent without leave. This would ensure uniformity of 
approach throughout the system Second, the judge advocate's ruling 
on l a w  would be binding a n  a court-martial Presently, there 
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remains a lingering right of the court-martial to dissent from the 
judge advocate's advice on law although this must be for grave and 
waghty reasons which need to be reduced to wnting.2Q Third, the 
judge advocate would become B member of the  eourt.martia1 
although he would still not have a vote on finding or take part in 
any necessary fact-finding process except on a voir dire involving 
mixed law and fact. Fourth, the judge advocate would have a right 
to vote on the sentence to be passed. As it stands now. the judge 
advocate merely gives advice to the court on sentence. 

IX Post.tria1 Procedure 

The present post-trial review structure would be demolished. 
In its place would be a "one stop" review carried out at one or two 
star general rank or it6 equivalent. A post-trial review would take 
place for every court-martial, whether the canwcted individual 
desires it or not. The convicted defendant would, however, still have 
the right to present a petition far the consideration of the reviewing 
authority in which the defendant could make specific complaints 
againet the finding or the sentence. While the advice of The Judge 
Adrocate General would still be obtained in the case of each such 
review, the petitioner or his legal representative would be supplied 
with a written copy of tha t  advice. together with the reviewing 
authority's reasons far his decision. 

The pnne~pal object of the I(BYIIW would be to look for flaws in 
the procedure or in the eumming.up, or for manifest errors in sen- 
tencing, so that theje matters could be addressed at  an early stage. 
When there has been a clear misdirection in law, or when a funda. 
mental procedural error has occurred which is material and cannot 
be cured, convictions could be quashed at the review stage and, if 
necessary, a retrial  could then be ordered. This "weeding out" 
process should enable a retrial to be ordered or a Sentence mitigated 
much sooner after con\ictian than If the case were to be taken all 
the uay to the Courts-Martial Appeal Court. This screening stage 
should ensure that only in cases where there is doubt on a point of 
law or mixed law and fact will the civilian appellate court be trow 
bled with an appeal. 

2o Rules of Procedure. Rule 8013~ \Army 19721 



188 MILITARY LAW REVIEW [Vol. 152 

x. Conclualo" 

The reforms which I hare outlined should be welcomed The 
object of all the proposals IS to bring courts-martial more in line with 
its cwdian equivalent A court-martial ought to be a military "Crown 

The improvements in the judge advocate's role should 
place him much more in the position of a civilian circuit judge The 
greater self-regulation and autonomy that a court.martis1 would be 
permitted would underline the confidence felt in the court's ability to 
reach the right decision without the need for outside confirmation or 
consultation The alterations to the post-trial procedure should meet 
the criticism that it 1% not appropriate to hold these reviews behind 
closed doors, particularly a h e n  service members will be able to 
apply for leave to appeal against conviction and sentence to a court 
outside and independent of the military system ofjustice The result 
of all these changes will be a modermsatmn of the system to ensure 
that it will continue to enjoy the confidence which it deserrer. 
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WHAT A COMMANDER LOOKS FOR 
IN A STAFF JUDGE ADVOCATE 

MUOR GEKERAL GEORGE G. KUNDAHL' 

I. Introductmn 

When I took command of the 97th United Stater Army Reserve 
Command at  Fort Meade, Mapland, I expected to spend more time 
with the Deputy Chief of Staff for Operations, or the Deputy Chief of 
Staff far Training, than with any of my other staff officers. I quickly 
discovered that I spent far more time with my Staff Judge Advocate 
(SJA). My predecessor had remarked to me that a quarter of his 
time was devoted to personnel actions, most of them adverse. I 
found that to  be true 8s well. Adverse personnel matters require a 
commander to consult continuously with his senior legal admnor. 

However, the roster of issues requiring legal input le far more 
extensive than personnel actions. What fallows is a partial list of the 
matters I worked on with my SJAduring twelve weekend dTil1s.l 

* sixty administrative separation boards, 
* three commander's inquiries on adverse officer evalua- 

tion reports and noncommissioned officer evaluation 
reports, 

* seven Reports of Survey, . six AR 15-6 investigations, 
* two letters of reprimand for senior officers, 
* two civilian labor law disputes, 

two c a s e s  referred to the  Criminal Investigation 
Div~sion Command, . Imposition of an Article 16 on a senior Active Guard 
Reserve noncommisEioned officer, 

1 This a n d e  18 an edited ierbion of Major General KundahYa remarks at  The 
Judge Adioeste General's I n f e r s e r v ~ c e  C a n t ~ n u i n g  Legal Education Tra in ing  
Conference. held a the National War College. Fan IleNsir. V&ihin@an, D C.. on 9 
March 1996 
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* review of five financial disclosure forms. 
* four standards of conduct problems, . one major envmnmental Ian problem. and 
* t w o  letters of commendation. 

I learned that the expenenee of other general officer commanders IS 

similar when I attended the Senior Officers Legal Orientat ion 
Course a t  The Judge Advocate General's School with other senior 
leaders of the United States Army Reserve and Army Yational  
Guard 

I have worked with hundreds of attorneys and served far nine 
yeam as Executive Director of the United States Securities and 
Exchange Commismon. as Principal Deputy Assistant Secretary of 
Defense for Reserve Affairs m the Bush Administration, and BL an 
Army officer for thirtyfour years, in positions 8s B commander at 
the colonel and general officer level for nine of the p a s  w n  years 
These associations with members of the legal profession in a vanetj- 
of environments ha le  enabled me to formulate my criteria far mdi- 
viduals from whom I accept legal advice 

11. Qualltles 

A. Good Judgment 

Good judgment tops rhe list of the qualities that 1 seek in a mill- 
tar). attorney This IS the most importam quality that an arrorney. or 
any of US, can possess. and this quality becomes more imporrant to  
me with each passing year. Goad judgment IS the ability to offer sen- 
sible solutions to difficult problems and the capacity to apply general- 
ly accepted principles and concepts to ordinar). affairs Good judg- 
ment LS not taught in college or neeessanly learned in law school It 
is. however, found on DA Form 67-6, the United States Army Officer 
Evaluation Report. Part I\', 'Performance Evaluation-Profeas,on. 
alism," contains the following, "8 Displays sound judgment." 

Intelligence 1s not the same as sound judgment. There are 
many individuals in our society with IQs of 160 who work for basses 
with intellects a t  the 100 l e v d 2  In his recent  book, Emotional  
I n t e i i ~ g e n c e , ~  Daniel Goleman confirms this tmism with his observa- 
t i o n  tha t  high intelligence doea not guarantee success in life. 
Goleman mtes the following example 
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When ninety-five Harrard students from the classes of 
the 1940b[ tha t  is, at] a time when people with a wider 
spread of IQ were at  Ivy League schools than LS presently 
the case-were follaaed into middle age, the men with the 
highest test I C O T ~ S  in college were not particularly BUC- 
cessful when compared to their lower.acoring peers in 
terms of salary productivity, or status in t h e r  field. Nor 
did [those who had the highest test scmesl have the great- 
est life satisfaction, or the most happiness with friend. 
ships, family, and romantic relationships? 

Galeman concludes that high test scores and intelligence BE not as 
important to SUCCBSE in work and life as emotional intelligence or 
character 6 

Goleman defines the high IQ.t*e male or female as one "adept 
in the realm of the mind but inept in the personal world."@ To 
Coleman, the high-IQ male LE "typified , . . by a wide range of intel- 
lectual interests and abilities. He iB ambitious and productive, pre. 
dictable and dogged, and untroubled by concerns about himself. He 
also tends to be critical and condescending. fastidious and inhibited, 
uneasy with sexuality and sensual experience, inexpresswe and 
detached, and emotionally bland and cold "' 

In contrast, Goleman describes emotionally intelligent males 
as "Men who are . r o a a l l y  poised, outgoing and cheerful, not 
prone to feearfulness or worried rumination They have a notable 
capacity for commitment to people or causes, for taking responsibili- 
ty, and for having an ethical outlook; they are sympathetic and car- 
ing in relationships. Their emotional life IS rich, but appropriate; 
they are comfortable with themselves, others, and the social um- 
v e r ~ e  they live in ''E 

Goleman also describes the high.IQ female. "Purely high-IQ 
wom[en]," he writes, "have the expected intellectual confidence, are 
fluent in expressing their thoughts, value intellectual matters, and 
have a wide range of intellectual and aesthetic interests. They also 
tend to be Introspective, prone to anxiety, mmmatian, and guilt, and 
heeitate to express t h e r  anger openly (though do so indirectly).'* 

Goleman finds that emotionally intelligent females tend to be 
"assertive and express them feelings directly, and to feel positive 

Id sf 35 
i d  

6 Id  
Id  

8 i d  a t 4 6  
8 Id  
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about themselves. life holds meaning for them. Like men, they are 
outgoing and gregarious, and express their feelings appropriatelr 
(rather than, say. in outbursts they later regret,, they adapt well to 
stress. Their social poise lets them easilg reach out to new people. 
they are comfortable enough with themselves to be playful, spmta. 
neous, and open to sensual experience Unlike the women purely high 
in IQ, they rarely feel anxious or guilty, or sink into mmination ''lo 

Let me be clear about one thing. all of ui have a mix of IQ and 
emotional intelligence However. I agree with Coleman's conclu~ion 
that, "of the two, emotional intelligence adds far more of the quali. 
ties that make us more fully human."" In the end, Coleman states 
'There is an old-fashioned word for the body of skills that emotional 
intelligence represents. character "12 

I submit that SlAs who exerci~e good judgment and common 
sense are those who poasess character or "the body of skills that  
emotional intelligence  represent^."'^ Specifically, SJAs with charm. 
ter or emotional intelligence exhibit the following qualities 

. socially poised. . outgoing and cheerful. 
* not fearful or worried. 
* responsible. 
* ethical. 
* comfortable with themselves, 
* comfortable with others, 
* at ease ~n t h e r  aoc>al enwronment, 
* have a sense of humor, 
* upbeat. 
* optimistic, 
* secure in who the? are. and 
* selfamfident. 

Staff judge advocates who possess these qualities and traits rend to 
exereme good judgment and common sense 

The quality of good judgment and common sense IS the most 
important in declding difficult legal questlone, and it is the first 
quality I look for in a staff judge advocate Over a career that has 
exposed me to literally hundreds of attorneys, I can honestly say 
that there have been only a handful who demonstrated these qual>. 
ties and whom I would choose t o  represent me personally in a legal 
matter of p a v e  importance 

10 Id 
11 Id 
Ig Id a t 2 6 5  

Id 
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B. Competence 

It is natural to expect an SJA to be well schooled in the law, 
both military and civilian. Again, the officer evaluation report 
addresses this quality in Part N: 

1. Possesses capacity to acquire knowledgelgrasp concepts 

2. Demonstrates appropriate knowledge and expertise in 
assigned tasks 

Staff counsel must be capable, productive, and effective. An 
SJA must be able to listen carefully to the commander and to others 
knowledgeable about an issue; understand the facts; relate the facts 
to law; identify the issues raised, and offer advice well grounded in 
the law. If the enswe7 is unclear, the SJA should let the commander 
know this as well. Staff judge advocates also muat be objective and 
be prepared to argue bath sides of the issue. They should be able to 
see the matter from the perspective of the command and the Army 
and be able to see the matter from the perspective of the individual 
soldier or the organization in opposition 

Only the tough questions arrive on the cornmanding general'a 
desk. The easier ones are picked off by subordinates. When an attor- 
ney presents an issue as an open-and-shut case, I become suspi- 
cious I have to ask myself, 'Why does the proponent insist on pur- 
suing this matter If it is so obviously a loser?' 

Lawyers muEt be capable of producing work of the highest 
quality. quickly and efficiently. They must pay attention to detail, for 
the devil is in the details. 1 recall an S3 for whom I once worked 
telling me, 'You concern yourself with the details; I'll handle the big 
picture." As commanding general, I make the policy. The STA must 
provide credible legal input that has been professionally researched 
and analyzed. 

Work submitted to the commander should be checked for form 
and substance and read carefully far grammatical and spelling 
e1ror8. I recall an analogous anecdote in A Passion far Excellence 
involving Dan Burr, then chairman of Peoples Express. Burr noted 
that very few passengers would appreciate whether an aircraft wan 
flight worth>,, but they could recognize a dirty sen ing  tray and had 
every right to extrapolate that if the airline did not keep the cabin 
clean, maybe it did not perform adequate maintenance on the 
engines either.14 
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Documents arriving in my In-box should he on time and ready 
far signature. I have no patience with the excuse, ''It's just a first 
draft '' I do not edit for the sake of making changes. When I am pre. 
sented a poorly worded paper containing typographical or grammati- 
cal errors, I instinctively begm to worry about the authors underly- 
ing analytical skills 

C Writing and Speaking 

The toughest quality to find in today's labor market is a good 
wnter. In response to the inquiry a t  ajub interview, "Can you write 

many will answer with. "I am an excellent writer." Wnting 
extremely difficult Therefore, I am suspiemua about a candi- 

date so willing to declare himself to be a real wordsmith It should 
not surprise attorneys to hear that law school is considered by many 
outside the legal professmn to be a preparation for bod writing. 

Vhtten work submitted to the commander must be clear and 
concise Commumcatmn with the staff and subordinate comman- 
ders should be short and easy to understand The Army cannot fur- 
meh a legal interpreter to accompany the commumqub and explain 
it Replies to higher commands must be responsive, complete, and 
persuaawe 

Sound a n t i n g  ability leads naturally to strang oral communi- 
cation Skill*. Military lawyers should strive to present 

. briefings that are l a g ~ a l ,  succinct, and on point; and . presentations to commander conferences, classes of 
officer and enlirted personnel, family support groups, 
and cwilian organizations that are well-mganized and 
polished 

Both qualities, written and oral communication, are found in the 
officer evaluation report under professionalism 

D Leadership 

The best STAS with whom I have worked are inspiring, decisive, 
and able to provide direction. These traits are necessaly to obtain 
and retain the confidence of the commander and his staff and of sub. 
ordinate commanders m need of legal counsel. The best STAS must 
challenge and encourage younger military lawyers and legal techni- 
cians, both an the headquarters staff and within subordinate units 
Leadership is naturally B criterion used by the annual officer effi- 
ciency s>stem. An officer 1s evaluated on whether or not he or she: 
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4. Motivates, challenges and develops subordinates 
I * * *  

6. Encourages candor and frankness in subordinates 
* * * *  

11. Sets and enforces high standards 

In addition to standard leadership skills, SJA leadership is accom. 
plmhed by 

* developing B reputation for first-rate legal work; 
* responding quickly and accurately to requests for legal 

opinions; relying upon t h e  work af  subordinate 
attorneys, unless they have been demonstrated to be 
unreliable in the past; 

* b a n g  honest and direct, yet sensitive in evaluating 
performances of subordinates; and 

* a hundred other ways taught  in Army leadership 
c o u r ~ e ~  and learned through experience 

E. Interpersonal Skills 

To carry out responsibilities, an SJA must be able to deal effeec- 
tirely with others-in the command group, with the chief of staff 
and pnmary staff, action oficers, staff a t  higher headquarters, sub- 
ordinate commanders and their  staffs, Criminal Investigation 
Divmon Command personnel, Department of the Army civilians, 
enlisted personnel, retirees, family members, and a host of others. 
Strong human.relatian skills make the la-er'sjob easier and con- 
tribute mgmficantly to the overall esprit de corps and morale of the 
command. Poor interpersonal techmques make the job diflicult and 
can foster discontent and uncertainty. 

F Loydty  and Dedication 

I am thinking here of loyalty-to the commander as is due the 
position. More Important, I value dedication to "the good of the ser. 
vice? to the taxpayer, to the nation's defense, to theilrmy, and to the 
law. Loyalty must be demonstrated to on& subordinates, both off? 
cer and enlisted. An SJA exhibits dedication by always being pre- 
pared and by being willing to go anywhere at  anytime to ensure that 
matters are handled in accordance with Army regulations, the 
Uniform Code af Military Justice, and the laws of the United States. 
Of course, the officer evaluation report addresses dedication, respon. 
sibility, loyalty, and discipline. 
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111. Assumptions 

The foundation on uhich these qualities rest IE the same set of 
expectation8 that I hold for any officer or senior noncommissioned 
officer I expect everyone in my command to exhibit the highest lei.- 
els of integrity and to be thoroughly adept in the school of the sol- 
dier. I expect no less from my SJA 

A Professional Integnt3 

Our nation expects those of us wearing its uniform to be honest 
and considered ethical by others In particular, an SJA serves as a 
role model and 1s looked upon to comply fully with t h e h m y ' s  expec. 
tatione The SJA 1s an extension of the commander by virtue of the 
extensive time spent together and the close working relationship 
attendant to B successful decision-making environment 

Integnty is necessary for credibility and to obtain the confi- 
dence of the coordinating staff and subordinate commanders It 
requires the SJA to present laws and regulations in a straight- 
forward manner, rather than slanting a legal interpretation to 
reflect what the SJA thinks the commander wants to hear. Likewise, 
legal counsel should not be canted to promote a decision or outcome 
desired by the SJA 

Staff judge ad\ocates have to offer legal interpretations that 
are authontatwe and possess the honesty to admit the inability to 
answer a question accurately. The Caveat, of course, 1s that the SJA 
assures the commander tha t  he or she will quickly find out the 
a n ~ w e i  and convey the Information. Upon making a mistake, per- 
haps by unintentionally gwmg an incorrect interpretation of the law, 
the SJA must have the courage to get back to the commander with 
the correct reading 

Maintaimng the commander's confidence is another dimension 
of integrity. Although I am pnmanly referring to the attorney-client 
privilege, I also am talking about accurately datmg documents- 
what I call "truth in dating-by not back.dating papers or changmg 
the date after signature. The beet way to achieve accuracy, I have 
found. E to have papers hand stamped with the date after they are 
signed. In short, the SJAmust be truthful, trustworthy, ethical, and 
pnncipled 

B School of the Soldier 

The Judge .4dvacate General of the  Army, Major General 
Michael J. Kiardotti, Jr.. said It best, 'Ve are soldiers who happen to 
be l awers ."  Like every other branch of the Army, judge advocates 
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must wear the uniform with pride and in accordance with Army reg. 
ulations and expectations. They bear no special exemption from 
Army weight standards, as evidenced by regular weigh-ins Judge 
advocates must be in good physical condition. as demonstrated by 
taking annual APFT te& along with the rest of the umt. They have 
to participate successfully m the field training required of other sal. 
diere, eepeaally weapons qualification 

IV Conclusion 

The SJA is one of the most important positions on the com- 
mand staff, and BJ I said at the outset, the staff officer with whom I 
have spent the mmt time. For this reason, Reserve Component com- 
manders select SJAs with great care because the entire Army 1s at 
nsk  if an individual commander 18 receiving defective legal advice. 
We are truly blessed in the United States Army Reselve to have an 
exceptionally able pool of legal talent from which to draw in select. 
ing our SJAs. As discussed, the qualities I seek in a military lawyer 
in order of importance are soundjudgment, competence, writing and 
speaking ability, leadership, interpersonal skills, and loyalty and 
dedication-along with the basic expectations I hare  for all sol- 
diers-integrity and fundamental military appearance and regimen. 
My expectations are not unreasonable nor unique: they are the same 
qualities found on the s tandardhmy ofilcer evaluation report. Staff 
judge advocates who meet these common expectations will enhance 
and lengthen their military careers. 

It 1s not often that a client has the opportunity to share with 
military attorneys what he requires of legal couneel, what quality of 
support he expects to receive, and how he wants lawyers to conduct 
themselves. I t  is my hope that the explanation of one senior eom. 
mander's expectations will assist SJAs in funetiamng a6 credible 
staff officers, in gaining the confidence of thew commanders and 
having greater legal input on important command decisions. 
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