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corporation commits crimes E a fiction Crimes are always 
committed only by p e r s ~ n ~ . ~  

American mhta ry  commanders do not have adequate means of 
punishing mdniduala who commit human rights abuses which mag 
adverielg affect military missions. In  October 1993, cheering crowds 
of Somalis dragged the bod>- of B United States soldier through the 
streets of Mogadishu The scene rippled through America's collec- 
t ire C O ~ E C ~ O U ~ ~ ~ S B  and conveyed the trurh that soldiers often face 
enemy elements who ignore the ruler of armed conflict. Presently, 
r e ~ o n a l  ethnic conflicts fueled b? hatred religlaus differences and 
tribal rivalries create conditions in which the codified l a w  of war do 
not adequately restrain the conduct of the partimpants 

POST Oct 6 1993 a 

I .  

. The le  . . 
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Although renonal ethnic conflicts seldom pose direct threats to 
American security. United Stater forces have a vital role in promot- 
ing collective security and protectmg human rights around the 
world.5 America requires her soldlers to comply with the laws of war 
anytime they deploy During peace operatmns, Amencan forces 
often encounter opposmg forces who are not bound by the laws of 
wari and who disregard applicable rules of humanitarian 

To B lemer extent. rhe %upplernental pmtocoli h a w  erohed m u  cusfamazy m e r -  
national 1s- Ssr Protocol I Addmonal fa the Geneia C o n v e n t m e  of 12.4uwaf 1949 
and Relating t o  the P~otectian of V ~ c t m x  Of International h m e d  Conflicts. aprnrd far 
ezgnufutr at  Berne 12 Dec 1977. U N Doc A 32 141 4nner I. r q r m l r d  ~n 16 I L41 
139: 11975 [hereinafter Proroeol 11, Protocol I1 Additional to the Geneva Conven tme  
a i  1 2  Aumrr 1919 and Relafmg to  the Prorectmn o i the  W c t m i  of Nom-Internatma1 
Armed Conflicts ojxned for azgnotsn at  Berne, 12 Dec 197i, C N  Doc A32 144 

REG 27-1, JUDGE . A D Y O C ~  LEOV S m x i  para 2 - l g  13 Feb 19951 lrequlrlng The 
Judge Adwcate General fO review Operatlanl p h i  and _le% of engapmenr for corn- 
pliance with ahlipatma under lnternafmal Isu 
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United States farces have conducted operatmns in areas where the 
foreign government either cannot or will not enforce mternaimnal 
law againat its citizens As a result. deploied commanders confront 
gaps in compliance between their farces and foreign natmnalj a h o  
violate clear pnnciples of international law, 

American commanders have authanty to convene a general 
caurt.martia1 or B military commission to punish foreign natmnals 
who violate the l a w  of war during an mternatmnal armed confllct lo  

This article argues that Congress should modify the Knifarm Code 
of hlilitap- Justice cUCIIJ1 to @\'e deployed commanders rhe author- 
ity t o  prosecute foreign natmnals w h o  commit mte rna tma l  crimes 
during operations other than war 

mentine mechaniam I d  at  i 
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By Its veri  nature. international criminal law evolved from 
interactions between sovereign states International 18%. codifies 
specific offenses through treaties” and also recognizes crimes based 
upon wolatmns of customary mternatianal law l2 Just as the I B R E  of 
war orimnated from militarv practices developed over inter. 
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national e n m i n d  law defines offensee as 'a result of universal con- 
demnation of those activities and general interest in cooperating to 
suppress them ''x Accordingly, any jmte has juzisdictmn t o  punish 
international crimes 15 

Continuum of Conflict 

Hmmtanan U ~ i i f a n ~ e  

PEACE __ 

Svppart to comterdnq *ratlam 

FTeiennie [hplomc, 

Cornbamg Terronrrn 

Show ofForte 

Peacekeepmg 

Yoncombatmr Eiacuanan Operatlow 

Peace Enforiment cpraeow 

suppon for 
hugenc re r  counremwgencler 

4nxk  and €!a& 

lnfemanonal h e d  C o d i c r i  

\vAR - 
Figure 1 

Figure 1 illustrates the range of operational deployments. As 
F~gure 1 shoi\s. the political objective diffuses raw military power 
into defined, and often overlapping, roles and missmns 

'"E r t e  p'actlca! app 
71.  579.83 6th Cir 
d r ,  10F3d33@,6fh  
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Enforcing international law standards in American military 
muits E not simply an  aspirational goal unrelated to the accom- 
plishment of military objectives Military doctrine maintains its 
focus on winning the nation's wars, but it also contemplates deplay- 
ments across a broad array of operations short of war.16 

The necessity for a commander to "direct every operation 
toward a clearly defined, decisive, and attainable objective" is funda- 
mental to American military doctrine.': Wartime objectwee can be 
simply stated. During the Gulf War, for example, the Chairman of 
the Joint Chiefs of Staffproclamed, "First. we're gomg to cut it [the 
Iraqi iirmyl off, and then we're going to kill it ''16 

On the other hand, peace operations employ military power 
with discrete discipline designed to create OP sustain the conditions 
under which political or diplomatic activities may proceed.'g Peace 
operations require commanders to use military force m a restrained 
manner to complement diplomatic, mformationai, economic, and 
humanitarian efforts designed to achieve the ultimate political 
objectire.Za BY the same token, commanders must consider prosecu- 
tions of foreign nationals only in light of overall operational objec- 
tives. Army Field Manual 100.23 recognizee that  "settlement, not 
victory 1s the ultimate measure af euccess, though settlement is 

DEP'? OF .h!w FIELD ~L&VIAL 100-5 O P I ~ ~ I O X  114 June 19931 [heremafter 
FM 100-5., DLP'T OF h n ,  FIELD ~L\L.\L~L 100-23. PLACE OPEWT 
[hereinafter F i l  100.231 
'. Fbl 100-5 "pra note 16, BL 2-4 The ultimate purpoie of mar L? t o  destroy the 

enemys forces and >,dl t o  fight The u l f~mare  ohiectner of aperatlons orher than war 
might be more dificvlt to define yet docrnne ~ l a f e s  that  'the) too must be clear from 
rhe b e g n m n g "  Id F d d  .Manual 100.5 reifafes the e n t ~ e a l  ~ m p o n m c e  of definmg 

terraln aluncture atlines of cammumcation $LOCsi 01 other vital a i e ~ ~  
edbenllal to accomphshmg the m m m n  These becoke the bails for all 
rubordinate plans A ~ f m n s  that do not conrrlbufe ro achlermgfhe objec- 
t lre must be awided" 

Id 
.' Tom Parr er SI , A Commonding P r r s m c e  Col in Pauell  Rrossui is Jittery 

Americans-and P8;rh.d out the i m q i s  N-EIVEIVEEK SPECIAL IBIL'E. Eprmg Summer 
1991, 81 63 

le Bngadler General Morris J Boyd. Peace operations A Capslone Doctrine, Mn 
L REI 20 rhlay-June 1995) 
" DEP'T OF ARM F ~ E L D  i l m u u  100.7 D E C ~ W E  FORCE THI ARMY I N  THEATER 

OPERATIUSS 8-1 '31 June 19931 The manus1 reminds commanders that operatmns 
other than ~ a r  burld on an 1"-place dlplomatrc struciure whlch reqmrer i p e c d  %en31 
L i i i t Y  and eoardinaiian with n o n m h t s q  argannnatms .As B result. operarmnsl-le\el 
command and unit? of command 'may be clouded " I d  at  8.5 
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rarely achie>able through m i h a 7  efforts done  "21 Thus enforcing 
international humanitarian law can be an integral part of the com- 
mander s overall m i s m n  

T\io examples from Operation Uphold Democracy illustrate the 
opportumtj- and the danger of using military courts to enforce Inter. 
nat ional  human i t anan  law On 31 July 1994 Security Council 
Resolution 940 authorized Umted Katmns member states to form a 
multinational force and ' h s e  all necessary means" to end the mill. 
tar? dictatorship inside Haiti and to  allow the le@timate authorities 
to return to United States farces deployed to Haiti uith the 
explmt m ~ m n  to "establish and maintain a stable and secure envi- 
ronment ' 2 3  

On 20 September 1994. Haitian police and militia beat protest- 
mg Haitian citizens in full >iew of Amencan soldiers. At least one 
perron died as a result of the beatings. and the American news 
media widely publicized the soldiers failure to intervene 2 4  \Vel1 
before this Incident. however, American commanders had identified 
the problem of controlling B ~ ~ O U S  crimes and had requested a 
change to the rules of engagement The modified rule8 would have 
allowed soldiers t o  use necessaq force against "persona committing 
serious criminal acts " z 6  The approved modification to the rules of 
engagement alloaed soldiers to use necessary force to detain per- 
sons committing homicide, aggravated msault. arson, rape, and rob- 
ber? 26 Lnrortunately, the troops did not receiie the revised rules 
until 21 September 1994 The media widely reported that the beat. 
ings farced the change z i  
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In this situation. clear jurisdiction to punish fore1g-n citizens 
under the LC31J could have helped prevent the human rights abus- 
er by the Haman police. Protecting peacefully demonstrating citi- 
Zen8 probably would have advanced the commander's missmn to 
establish a stable and secure environment Human rights treaties 
establish rights and duties between governments and their citizens 
and therefore do not require third parties to prevent abuses.2a 
Kevertheless. the commander on the ground should have the discre. 
tion to intervene baaed on his assessment of mission requirements 
In appropriate situations, the commander could substitute the 
power of cnmmal deterrence for the use of military force Echoing 
Just ice  Oliver Wendell Holmes, the mission sratement  would 
become the commander's articulation of the "circumstances in which 
the public force will be brought to bear upon men through the 
COUTtS."29 

At the other extreme, soldiers can be so focused on invettigat- 
~ n g  and remedying alleged human rights violatione that they fail to 
execute them military mission. On the evening of 30 September 
1994, an American counterintelligence officer left his place of duty 
on a self.appomted humanitanan mission.30 Captain Lawrence 
Rockwood feared t h a t  H a i t i a n  police inside the  Nat ional  
Peni tentmy were abusmg, killing, and torturing Haitian prison- 
e r ~ . ~ '  Captain Rockwood based his fears solely on speculation. Bg 
going to the penitentiary Captain Rockwood diverged from the stat- 
ed mmsiun of ertablishing a "stable and secure ennronment"32 and 
pursued his own agenda rather than that of his commander 

The commander convened a general court-martial against 
Captain Rockwoad for being absent from his place of duty without 
leave and disobeying B lawful order.33 After the prosecution proved 
the case, the court.martial convicted Captain Rockwood because he 
could produce no wtnessea to support hie contentions Captain 

See Richard B L h r h  H u m a n  Rights, an J a m  N \IOORL F AL NITIOYAL 
SEcuRnTLAv 671. 720,1950 

Other charges included B second charee of absence w f h a u t  leave, diirerpeet 10 B 
cupenor cammiaiioned ofiker. and ionduct unbecoming an officer and B gentleman 
Except for the conduct unbecoming e h a r p  the other charges a r m  from Captam 
R o c k u o d r  conduct on 1 October 1594 Id 
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Rockwoad admitted at trial that he had no infarmarion about human 
rights abuses before he arrived a t  the prison j4 

At the time of the misconduct. the stuatmn in Halt, was tense 
Colonel  'Retiredl Richard Black described the potential C O O E C -  

quencei of Captain Rockwood's misconduct by telling Congress rhat 
"the potential far a widespread outbreak of violence "as substantial 
.1 misstep at that  moment might h a t e  Set ~n motion a chain of 
events leading to the 105s of American liiec and the collapse of the 
entire mission Ironically. the day before Captain Rockwoad left 
his place of dut: someone killed sixteen Haitians by thraaing a 
hand grenade into a crowd 36 Instead of obeying his  supenor E 

orders to collect intelligence on the incident that had genuine poten- 
tial to des t abh ie  the mission. Captain Rockwood embarked an  a 
solitary effori ro accomplish his own goals. The lopcal corollary 1s 

that, ivhile proaecuting international crime6 111 military cour13 could 
be a valuable tool. commanders must link prosecution to the o i e i a i l  
objectives of the operation. 

Prosecution of suspected criminals E one \%a? in irhieh the 
commander orchestrates mili taq force to accomplish the m ~ s m n  s' 
Between the extremes of ignoring grass abuser o n  the me hand and 
recklesslg chasing phantom abuses on the other. commanders 
should have another r o d  to help achieve nat ional  ob jec t i i e s .  
Statutory authority to prosecute selected cases could be a \ ahab le  
option that is currently unavailable. 

Part I: of this article describes the shortcomings of the current 
LChIJ I" punxhlng ~ m l a t o r s  of international l a i r  Part  111 details 
the funcrions rhar expanded mihtarg jurisdiction over foreign 
nationals could serve in the context of modern milnar) doctrine 
Part IV reviews rhe internaiional and domestic grounds far enpand- 
~ n g  the role of mili tav courts Part V analjzer the scope of presently 
developed internarional legal authority International l a w  criminal- 
n e e  conduct across the full spectrum of military operations The 
term continuum crimes describes the c l a i j  of offenses that \lolate 

.. . .  . 
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international law across the spectrum of conflict To furrher the 
operational objectives. commanders should hare  the authority to 
convene milltar). tribunals to  prosecute foreign nationals who com- 
mit continuum cnmes. 

Amending the UClllJ would not create new international 
crimes. To the contrary, ciear authority to prosecute continuum 
crimes would @re United States policy makers a venue in which to 
enforce existing Junsdictional rights Continuum crimes include the 
range of international criminal offenses across the spectrum of can- 
flict War crimes are thus a subset of the class of continuum crimes. 
Part VI discusses the mechanisms available for punishing continu- 
um crimes Y i l i t a v  commisEions are the only mable forum far pros- 
ecuting continuum crimes to fully reap the potential policy benefits 
for deployed American forces. Because the United States has juris- 
diction under international law, Part VI also explores the reasons 
why exercis ing con t inuum c n m e  i u n s d i c t i o n  could s u p p o r t  
Amencan policy mtem8cs. Finall?, Part \'I1 specifies changes to the 
UChlJ needed to impiement the recommendations of thia article. 

I1 Jurisdictional Gaps of the Current Code 

The practice of using military forums to pumah criminal viola. 
tions of international law 1s deeply rooted in .4mencanjurispntdence. 
The United States Constitution specifies that  Congress has  the 
power to "define and punish Piracies and Felonies committed on the 
high seas, and Offenses againat the Law of N a t ~ m s . " 3 ~  As a practical 
matter, juriediction over international crimes is meamngiess if 

United States courts lack a Jurisdictional basis for enforcement in 
domestic law.39 However, United States forums applying domestic 
law to enforce international rules does not dimmsh the stetus of the 
violations as international crimes 4o The UCYJ is the only domestic 

V S  COUT ar! I. 5 t ,  CI 10 The mpnr ofthe viause are mlalwely obscure 
The only recorded mentian of this clause durmg the Con i tmtmna l  Convenmn 
debates *as an expressed concern that rhe m ~ v  federal gaiernment he able to  enforce 
international Ian abligafionr and B drepute o w  i5hether the clause's language made 
B c l a m  to  unllatersll? define international law Paul D hlarquardt. Law Uvthoul 
Borders The Conrt i ful ianalr ly  of an lnleinalionol Cizmmol Court, 33 Comb! J 

1 Cnmmaf~rafkan of Internal Afrocitzrs. 68 hhi J 
suterpacht explained that  uni,~ei~sI juriadietian 

~ i m p l ?  SIIYWS each state t o  use > t i  darneiue la_ BE B too l  ior enforc~ng the law of 
n a m e  He wrote, 'War cr i rn inal i  are punished. fundarnertsllv, for hreaeher of inter- 
nsf l~nal  la- They hemme crimlnsli according i o  the mumcipal la%, af the belligerent 
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statute in which Congress eitabliihrs United States judicial poaer 
for military courts to punish vmlatmns of the law of war 4: 

The nature of modern military deployments I2 coupled Rith the 
chnngmg scape of humanitarian restricts the urefulneis of the 
exisring code provisions Current VCMJ proviamns limit jurisdiction 
of military forums t o  violat ions of the "law of w a r ' ? '  Existing 
statutes onl) address offenses committed by p i s a n s  not subject to 
the Code '  if those crime8 occur during an international armed can- 
flict or during United States OCCUpdtlOn of enenq territory- folloaing 
an  international armed conflict 45 
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However most United States deployments involve operations 
that do not rise to the level of international armed conflict. In effect. 
existing statutes extend domestic jurisdiction only to  a subset of the 
offenses under international humanitarian law. A wider range of 
international crimes is beyond the jurisdictional limits of the CUT- 
rent CCMJ, which could senoudy impact a deployed commander's 
mission Thus, a leading scholar noted tha t  "although the U S 
authority under international law 15, in my view, clear, the U.S 
statuto-- authority to prosecute 1s less m " 4 6  

A. Jiirisdiction of AMdttczp Commissions 

The practice of using military commissions to punish violations 
af mternatmnal  law dates back to a t  least 1688 i7 Because the  
nations of the world developed the laws of war in response to mill- 
t a r r  requirements, the nearly simultaneous development of t r i -  
bunals to enforce those laws LS completely l o g d  In United States 
practice. mihrary commissions origmally developed as "common law 
war courts ,'Ab 

In 1916. Cangrejs adopted Article of War 16 to spec~ficaily rec- 
o g m z e  that commanders could prosecute violations of the law of war 

TJ ma. feel uncomfortable ~n rnodlfim$ the 

. .  . 
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111 either general courts-martial or military commismns $9 Dunng 
hearings a n  the proposed amendmen t s .  Xajor General  Enoch 
Cronder, The Judge Adiocate General of the ?.rm) adamantl? test,. 
fled that statutory eourte-martial jurisdiction " s a ~ e c  ro these u m  
courts [military commissions; the Junsdlctlan the? now have and 
makes it a concurrent Jurisdlctmn with coum.martiai. $0 that the 
military commander in the field in time of nar a 1 3  be at liberty to 
employ either form of court that happens to be convenient io 

.irticle 21 of the current UCUJ 1s based anrirticle a f V m  15 j1 

After restating the concurrent jurmdictmn of general caurrs-marrial 
and military comm1ssmns, Article 21 provides that militan. commii- 
smns may convene "with respect to offenders or offenses that by 
statute or by the law of u~ar  may be tned by military commissmns 
provost courts,  or other mili tary tr ibunals ' 5 2  Given General  

.51 
n s  
fare 

4" 4ct hlsklng.~pproprisiianj for the Support of :heArm) far 'he Year encine June 
Ti.irtiefh Nineteen Hundred and Seventeen and for other p u r ~ o ~ e i  Puh L i n  242 
19 Srar 633 art 15,1916 
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Cronder'a testimony that the mil i tap commission is an institution 
of greatest importance m time of wa~,53 commanders could construe 
Art& 21 broadly 

During operations other than war. commanders could view mil. 
itary commissions as an aspect of their inherent authority to prose- 
cute an)- offender for any violation of international law that impedes 
the militmy m1531011.~~ However, despite the circular language af the 
UCMJ, history and judicial precedent show that  military commm 
sions have jurisdiction only in the context of what vas  historically 
termed war, which in the current vernacular translates to  interna. 
tional armed conflicts. 

In the American experience. commanders have convened mili. 
taly commissions to prosecute persons not otherwise subject t o  mili- 
tary discipline After occupying Mexico in 1847, General Winfieid 
Scott convened "councils of war'' to try Mexican citizens who violated 
the laws of war 5 5  The American m1litar)- tribunals B ~ O S ~  "out of 
usage and necessity" and contributed to the successful occupation of 
Mexico j6 Administering occupied territory in M e x ~ c o ,  commanders 
convened military commissions to  punish Mexican citizens for 
offenees such as theft,57 receiving stolen praperty,ja encouraging 

~~~ 

In the 1920 amendments to the M i r l e s  of War Congre~ i  inserted the words by 
Statute' berare the  uords "by the l a w  of UWF" and omitted the uord ' lauful ly '  
Yamashiia. 327 r B 81 6 4  

8 8  Yamashifa 327 U S at  66 D 31  
66 Infernew wrh L~eutenant Calonel (Ret  I H Wayne Ellmff (Jan 6 19961 
6 5  \\:SIHROP ~ i r p v a  note 47.  at 832.38 The erpermnce in i lexico 18 the first and 

onlv t m e  the r e m  ' c o u n c ~ l s  of war' appeared I" *mencan hlitory The K B T  C O U ~ C I ~  
tried offenders Kho committed guerrdla uarfare. m l a t e d  the l a w  of ~ a r  8s guerrll- 
l i e ,  or enticed Amencan ialdieri to d e w !  The War Court: employed procedures "not 
materially differing from the militmy mmmlesion~ conducted nf the same time Id 
General Order 20 h m y  Headquarters sf Tampieo. Mexlea. Feh 19. 1847. reprinted 
in Xilifarr Order?-.Mexican War NARC (entry 134' $ 8 3  amended by General Orders 
190 and 287 provided the bllawmg 

. .  
'rnllllQ" iammliilanr 

See of80 4 Wwfall G r e e n  The Mihfan Cornmiamon, 42 AM J IV'L L. 832, 833 
'1946r 

Statement of The Judge Ad\acate General of the Arm), General Enach H 
Croider, S REP KO 130, 64th Cong, 1st Seis,  40 119161 

Carol Chomsk?, The United Sfotes-Dokafa Ukr Tiiols A Stud> zn i M i l r i o ~  
rnjurtice, 43 STO L REV 1 3 . 6 3  317 mis901 

6 6  Id at 63 n 318 
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dese r t ion  by United S t a t e s  soldieri.jO o r  for f i gh t ing  as 
"guerillero~"60 in vmlation of the l a w  of war 

Faced with the task of adminiatering occupied Mexican ternto- 
n., General Scott relied on his authority as a commander to convene 
tribunals authorized only by customary international law Despite 
the void of codified domestic authority the law supported General 
Scott's exercise of command prerogatiie In 1848, the United States 
Attorney General opined that United States courts had no jurisdic. 
tion over an Army officer who allegedly murdered B junior officer st 
Perote. !blexm 61  General Scott convened a militan. cornmissi~n to 
try the case but the accused escaped and fled to Georgia While 
acknowledging the validity of military commissmns "established 
under the law of nations by the rights of war,'' the opinion concluded 
that t he junsdmmn of the ~ o m m i ~ s m n  ended '%y the restoration of 
the Mexican authorities."62 The Supreme Court later reaffirmed the 

jg Id i t  65 n 326 
80 I d  at 66 n 326 
61 Juriidicrian o i  the Federa! dudmar;, 5 Op .Att i  Gen 55 1848 During t h e  

~ a r  w f h  hlemco. Csprsm Foster ofthe Geor.r..s battalion a i  m ian rn  sllegedl? mu7 
dered B Lieutenant GoN or the Penn%yl\anis ro lur tee i~  General Scat t  conwned a 
m h t a p  c o r n m ~ m r  organized and mrcrifuied on the charge of homicide Captain 
F'oarer escaped iereral dais  11.10 the mal Tne .Afraxnei Geieral cmcluded that the 
Lmred States had no common 18% of C ~ ~ P I  €,en toda, the rn l ted  Stater crimmsl 
code hsr  no ~ u f o m m : ~ ~  extraterritorial appkarion unle$s C o n p e a s  exp!mrl? 'em 

I .  
d s b n d e d  and been muirered out ar the service 

. .  . 
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commander's authority to punish c~vilians using military commis. 
m n s  in occupied territory63 

The Civil Xaar ralidified the legal basis for commanders to pun- 
ish civilians via military commismns and defined the limit8 of that 
authorit). Statutory authority recognized military commissions in 
1863. Them jurisdiction eventualir expanded to include guerrillas, 
inspectors ciml affimals working for the quartermaster department, 
and all persons under martial law.64 In April 1863, Umon Army 
General Order Kumber 100 declared that the common law of war 
allowed military commissions to prosecute " C B F ~ S  which do not come 
within the Rules and Articles of War. or the jurisdiction conferred by 
statute on c~ur t s -mar t i a l . "~~  Military commissions eventually tried 
and sentenced over 2000 cases d u n n g  the war and subsequently 
dunng the period of mditary government in the South.66 

Cases in the aftermath of the Ciud Xaar recognized thejuriidic- 
tion of military commissions 6i More importantly for the proposals 
advocated in this article, the courts limited the Jurmdlctlon t o  areas 
occupied b) United States forces and governed by martial law66 or 

Leiferidorfer I Kebb 61 U S  120 Haw 175 177.78 ,1S57 AccardMechanici' 
& Traderi'Bank i L'nlon Bank. 69 C S 822 K a l l  , 2 7 6 .  295-9: 1674, The Grapeshot 
76 U S 89 Wall J 129. 132-33,1869 , Croar Y Harnron 6 7  C S 116 H a r  , 164. 189-90 

M Sei \VI \THPUP.  ciipra note 41. B L  833-34 Congresc proiided tha t  murder. 
manrlaurhfer robher? larcen\. and other mecified cnrne~  when committed bv mil). 

had jurisdiction over "all offences now cagnneble b: court:-marfd 
toms of U a r '  

and the CUE 

6 5  General Order So 100. Inirlvctioni For the Gmernmenr a i  the h r m m  a i  the 
United Stater in the  Field i p r  24 1853, 13, irpirnlsd an THE L m s  or ANED 
CONrLlCI  3 #Dietrich Schindler & Jin Toman edr 19881 

Wmfhrop sup's note 4-, at 634 

opporfuniii t o  challenpe membera. and members not m o r n ,  
WYTHRO? WP'P'O n ~ f e  4: a? 834 describing the Remnitrucfian Act  of March 2 

1667 vhich eifabliahed mih fan  ~ o a m ~ ~ m n s  ~n the occupled landa OF the South 
The R e c o n i t ~ x n o n  .Acti. 1 2  Op A f t )  Gen 141 81667~ dmcusimg the mterpreraoan 
of r e c r m s  of the Recanirructmn Act 
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limited the jurisdiction to genuine no la tmm of the law of war 62 In 
1866, for example the Supreme Court granted a wnt  of habeas cor- 
pus filed by a citizen of Indiana who had been convicted by a mill. 
tary c o m m m m  of. among other charges. inciting msurrectmn 
The Court recogmzed the authority of military commissions under 
the "laws and usages of war," but held that  a commisimn had no 
jurisdiction in Indiana because the Federal government was always 
unopposed, and it3 courts aha)-5 open t o  hear criminal accusations 
and g n e ~ a n c e s . ' ' - ~  
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In apparent contrast, the Attorney General opined that a mili- 
tary cammission had jurisdiction to convict the co-conapiratars 
charged with assassinating President Lincoln i2 However, the opin- 
ion revolved around the Attorney General's aeseBement that the con. 
spirators were "public enemies" who violated the laws of war rather 
than civilian erimmals ~n a rime of peace i3 Focusing on the wartime 
context. the opinion disregarded the argument that the WaVashmgon, 
D.C. courts were functioning because "[tlhe civil courts [hadl no 
more n g h t  to prevent the military, in time of war, from trying an 
offender against the laws of war than they [hadl a right to interfere 
with and prevent B battle."" 

Thus, legal developments grounded the jurisdiction of mditary 
tribunals firmly m the bedrock of the commander's necessaw right 
to wage war By extension, military courts have jurisdiction to 
enforce the law in territory occupied pursuant to the conduct of war 
These are not arcane concepts Warmaking authority provides the 
linchpin to understanding the consistent case law regarding the 
jurisdiction of military commissions over bath civilians and enemy 
forces who violate the lawe of war. 

For example, after the s u r p n i e  a t tack on Pearl  Harbor, 
General Order Number 4 established the jurmdictmn of B militaw 
commission under martial law in Hawaii.'j Based on the wartime 
nature of the offense, a mditary comnnsmon convicted Bernard 
Kuehn on 21 February 1942 for conspiring with Japanese officials to 
betray the United States  fleet four days before the  attack of 7 
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December 1941 -6 Even though the offenses occurred prior to  the 
actual onset of hostilities, the conspirators violated the 1 8 2 5  of iiar. 
and therefore =ere accountable to the mdita? commission In 1950 
the Supreme Court noted that "the jurisdiction of militaq- aurhori- 
tie6 during and following hostilities, to punish those guilty of offens- 
es against the l a w  of war is long.established."7' The Supreme Court 
also held that military  commission^ in occupied German) could erer- 
c i ie  junrdiction over United States citizens and foreign cirilians 

The Supreme Court has repeatedly recognized the "power of 
the  military t o  exercise jurisdiction over . enemy belligerents. 
prisoners of uar. or others charged with tmlating the laws of w a ~ . ' - ~  
In ExPaite  Q u m n  the Court sustained thejunsdiction of B rni1m.q 
comm1ssmn which convicted German saboteurs *ha landed in rhe 
United Stares to commit acts of warea The soldiers violared the l a w  
of war by buv ing  their German Manne Infantry uniforms immedi- 
ately upon landing The soldiers thereby became "unlawful combat- 
-. _ _ _ _ _  
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ants . . subject to Trial and pumehment by  miiitaq commission for 
acts which render their belligerency unlawful."@' Using the ~ a m e  
constitutional analys~s,  the Supreme Court sustained the jurmds-  
tian of either courts-martial or military commisimns to punish 
General Tomayuki Yamashita for 123 separare armcities committed 
by soldiers under his command in the 

Therefore, the entire mope of history and American jurispru- 
dence compel the c ~ n c l u ~ i o n  that Article 2 1  grants jurisdiction on/>' 
over violations of the international laws of war. The text of.4rticle 21 
leads to the Same conciumon A well intentioned contrary view would 
confuse parties attempting to define their rights and duties under 
international law 4s the Attorney General wrote in 1866, "Congress 
has power to define, not to make the laus of Accordingly, 
m m i l i t a ~  operations where the codified laws of war are not in force, 
Article 21 does not convey militaryjurisdiction ~n its present farm 

5. Jurisdiction of Coiirts-.lfartial 

Article 18 of the UCMJ conveys general courts-martial jurisdic- 
tion over "an? person uho  by the law of war 16 subject to tnal  by a 
milltar)- tribunal" and it alloivs "any punishment permitted b? the 
law of war"B4 Congress added explicit courts-martial jurisdiction 
over persons who violate the law of war in the 1916 revision to the 
A r t d e s  of War The language of Article 18 mirrors that of ilrtlcle 

at 46 Seien of t h e  elghr s o i d m i  *ere barn ~n Germany 
fates c ~ i i z e n  ill eight h i e d  I" the Unlfed Stater and 
en 1933 and 1941 Id  at 20 After the declaration ai UBI 
Lmted States the Germans rramed them ~n the w e  of 

exploiivei and other sabotage techniques Four ialdieri lsnded at  Amagsnretr Beach 
Uew York on 13 June  1942, and the other four landed at Ponte l e d r a  Beach. Florida 
four da)s later The four ~n beu, Yobrk b x l e d  rheir uniforms, fu 
and timing mechammi,  and uenf to  S e w  Smk C:ry m C I V ~  

Florida did I i k e w r e .  b u t  v e n t  LO Jackranrille, Florida T 
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21, and the operational jurisdiction of general courts-martial 16 simi- 
larly restricted 

Although Congress has constitutional authority to pumih \io. 
lations of mternanonal lan,36 exercising that prerogarire does not 
change their  character as offenses against  international l a w  
Congress simply has discretmn to specify a domestic forum to try a 
C B S ~  originating under and defined by internstional law. For exam- 
ple, early in United States history, courts-martial tried Captain 
Nathan Hale" and Major Andreee for spying In 1780, C o n p e r s  
passed a resolution cal l ing for a special caurt .martial  against  
Joshua  He t t  Smith on t he  charge of complicity with Benedict 
Arnold's treason.8' 

Article 21 states that military commimans and general courts. 
martial enjay concurrent jurisdiction over persons \iho violate the 
laws of war. According]. the commander cannot convene a general 
court-martial to tr). a person who has not violated the "law of 

56 See iupm note 36 and accompanjing text 
8. Green. m p r a  note 56,  a t  632 
55 Id nt 836 
$0 Id 

ng far t t e  hosu :> tm the amount 
afei \ Bancroft. 11 C 11 R 5 C 3 

;nfhe Cn~tedS ta ipsC~u i io f~~~ l r f an .%L;ao l r .  2 2 A F  L Rev 120 1980-1961 
The F i s c a l  Year 1996 Department af  Defense -4ufharna:ion i c r  requlrei the 

Becretsr) of Defense and the i a o r n q  General t o  mppomt an adnior.  panel LD revie% 

rnghmcle 111 murrs, or the er:ablishmenl of Article I c o u r t s  !D exe ic ise  jumdier ion 
over such pereons Sarional Defense Aufhanzanon Act For Fiical Year 1996. Pub L 
S o  104.106, t 11c1. 110 Srrt  186 #Fob 10 19961 
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The United States policy requires American soldiers to obey the laws 
of war during all deployments. but the United States conducts many 
m i h t a q  operations which are not governed by the codlfied laws of 
war. Part Ill deacnbes the ways in which expanded jurisdiction over 
rialatione of humanitarian law by foreign nationals could assist 
operational commanders. 

I11 Jurisdiction as a Force Multiplier 

The Cold War created a culture of intense but dismplmed inter. 
national tension 91 Bations recognized that  decisions to use force 
carried grave consequences, and those nations made carefully mea- 
sured decisions regarding escalation within coniliet5.92 In spite of 
external political constraints, over forty million people have last 
their lives during more than one hundred conflicts mnce the end of 
World War II.93 Despite i ts  authority on paper,@4 279 Secunty 

g' Edward N LUttusk Toward Post-Herox Warfare, 74 FOREIGN A n  109, 110 
rMay.June 19951 Fou that the Cold War no longer euppresrei "hat ~ a r l :  the enflre 
euliure of dlsclplmed i e s t rmf  I" the use af farce 1s ~n dlssalutlon Except lor Iraq: 
w a n  the cunbequencei h m e  chiefly been msnlfert withln the f e r r ~ t m e z  that had 
been Sailet a5 w e l l  a i  Yugorlav ?he protracted warfare, eatsstrophlc deetructlan. 
and profuse atrocities 01 eartern Moldawa. lhe three Caucaauo republice, parts 01 
Cen t ra l  Aria. and latel) Chechnya. Craat la ,  and Bornla h a i e  angered many  
American8 .Agvemon and willful eaeslaiion remain unpumrhed The vlcturs on the 
bstrlefield remain in poiieman of their gams, uhile the defeated are abandoned to  
their o w  deiicei I t  1\83 not 80 dunng the Cold I% s h e n  moat antaganma had a 
wperpaver p m m  u n h  kt3 m n  reasons t o  c m f r o l  them vlctors had thelr guns sh i t -  
tled down by b u p e i p ~ w r  campacfb, and the defeated i e r e  aften asslrfed by whlchei- 
er buperpoiier =a8 not a l l p e d  wlth the vmm Id  

Id  ~f 111 

O4 E n d e r  the ~ r a r m a n s  far t h e  peseelvl .rfrlemrnf of dmputel  outlined m 
Chapter VI. the Secunty Cauncll can ''call upon'' pafiile~ t o  pursue peaceful s a l u t m i  
or ' recommend'  such t e ~ m i  of eertlement BC ~f m s ~  eonslder appmpmte  
Charter arts 33-36 See genaraih GLRHARD \-ON G L ~ H L .  LAU i M o m  U.mms 
I h T h 0 0 U C T : m  TO PLBLIC IWPRZAIIOXAL LAW 594-636 16th ed 19921 In  c m f  
Chapter VI1 w e e  the Seevrntv Councd very broad latltude to rerpand t o  ' ihrea 
the peace, breaches ul the peace. and acts of aggreisan.l. U N CH-IRPER art 39 The 

er "conferred upon the Security Council. 1.r the proursrane of 
road competence t o  make ruch derermmatmns and i o  declde 

to  hrlng ahout m e r n a r ~ ~ n a l  peace and remrlty" Mi le s  S 
el Reisman. Rhodesia and the Cnited Xafions The LniLfulnesr 

O f l n l ~ ~ m t z m d  Concern. 6 2 h  J IXT'L L. 1. 6U9688 
The Becurit) Covncd doe8 not have any p m e r  LO compel states under Chapter VI 

The lrsmeri rejected B clause uhirh would h a l e  allmied the Becurny Cauncd t o  
impose B ~ o l u f l ~ n  on n a m e s  where a f a h r e  to reach a ~ e t t l ~ m p n t  cmlld ho ~ n r ~ r n r ~ ? .  
ed BO B threat t a  th; peace Lrik\o M Gooanic~  ET AL. CHIIRTER-&&E 
NAT~ONS 2::-59 11989, The lramers s l m  relecred a pr&on u,hlrh would have 
explicitly linked Chemer VI sefms wlfh Chapter Vi1 enlorcement actlans id sf 2 5 8  
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Council vetoes pretented the United Satmna from limiting most of 
those conflicts In the bake of the Cold a B r .  the Secretaq General 
promised tha t  the "immense ideological barrier that  for decade: 
gave rise t o  distrust and hostility hddl  c a l l a p ~ e d . " ~ ~  

President Bush spoke about a 'New World Order' baaed on the 
triumph of American democratic values 9 i  He pledged to 'accept the 
reiponaihilities neceasary for a vigorous and effective United 
Nations '.98 The L-mted Xiations appeared an the bnnk of realinng the 
drafter's intent to maintain a safer. more peaceful world ma collectire 
seeurit: 99 The President of Russia declared that ''Russia will make 
use of the effective ro le  of the United Nations and Security Council "loo 

A s  the Cold War ended, however. latent conflicts around the 
world exploded States fragmented into zones of hostility. nhich 
resembled the anarch>- of the prenat ion state Simmering 
ethnic rivalries boiled into men  conflict without restrictions of law 
or propnety '02 One scholar noted, "If there 1s a zmgle power the 

u 283. 286-89 1991 
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West underest imates .  It 1s the  power of collective hatred ":03 
Inequitable distributions of wealth compounded ethnic teneions to 
cieate humanitarian disasters that required military responses i n  
Somalm104 and Rwanda.105 Criminal organizations also penetrated 
formal governmental stmcturee to promote lawlessness.106 The com- 
bination of these trends and otherdo' transformed international pol. 
itm and confronted United States policymakers with complex secu- 
rity challenges 

The rapid expansion af the United Nations role in world affairs 
was the most immediate result of the collapse of Communism. 
During it6 first thirty years, the United Nations launched thirteen 
peacekeeping aperations.lo8 During the Cold War, Umted Sations 
peacekeeping required the consent of the parties. financing by each 

Ralph Pererr. Tho Cufrure o / F u i u r r  Contlrct, P A R ~ ~ L E T E R S  13. 26 <Winter 
1996-961 

lob S C Res 646. U 9 SCOR. 48th S e s z .  3244th mtg U U 
619931 testabliihmg Umted Natrons Obiener \liemon Oganda-Ruan 
E C Rei 955. V C SCOR 49th B e s i  3463d m r p .  U S  Doe S R 
reprinted tn 33 1 L M. 1598 '1994, leefsbhshing an mternaiional rribu 
ecutmn o f v a r  c n m e ~  committed m Ruanda and adapting the Stature 

RiLondo Ann) Kills 100 Hut", N Y T l h ~  ~ T ' L  Sepl 14, 1996. at A14 The c 
between n t c l s  and Hvfur are currently threatening the stability of Burund. 
dated 3 Januuv  1996 froram the Sociriar) Gonriol Addiesssd Lo th i  Pnsidanr 
Seilrriti Cauniil .  U N Doc S 1996 8 , J a n  6 19961 (reporting the results u e 
Preaidenfial Camm~ialon ~n Burundi u h x h  reported among other findings t h a t  'the 

p d a r n a t m  ~n the count" le 1nrenalfimg8 
Peters, supra note 103 at  21 
C>clical trends at  vork a i m  the end of the Cold Bar Include the \ 

ceompsniec the failure of empires and states, economic   car el^. e m n m  
degada rmn .  epidemicr. mabe migrations caused by ~ a r  and f a m m e .  and 
clesnilng Histaridly unque rrendi contributing fa the seeunr) challenges 
global franiportatlon, real.llme media amages n t h  uorldvide coverage, m r n r n u n i ~ ~  
m n s  technolag proliferanon of milltaw teehnolagv pol lurm Indurfrmhzahon. and 
the pOlentlal Scope of eni.ironmenta1 damage cauaed by p~pulatlon groufh These 

n e a i l ~  84 billion m 1996' 
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member Stste. and minimal use of farce.log Since 1988, the United 
Nations has establiahed thirteen new operations while continuing 
most of the old aperations.'lo At the same time. United Nations 
operations became much more complex due t o  such factors as the 
increase m refugees, the paralysis of gouermng Institutions, and the 
intertwined efforts of humanitarian agencies."' As a result, United 
Nations forces operate in chaotic and lawless environments against 
militias and armed civilians who have little or no discipline with 
fluid chains of command :12 

The changes in the world dramatically affected the United 
States militav. On the one hand, President Clinton declared, "If the 
United States doea not lead, the job a i l l  not be done.''113 United 
Nations operations became an integral part of United States securi- 
ty policy 114 Despite rising operational requirements, Congress 
decreased defense spending to reap a promised "peace 
By 1994, the United States spent less on defense as a percent of 
gross domestic product than at  any time m ~ c e  1941 American 
forces declined in number from nearly 2.2 million personnel in 1990 
to 1.5 million by 1996 ll; 
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However, following United States  policy interests ,  United 
States forces deployed more often on a wider variety of missions 
During 1995, the Army had B daily arerage of 22.200 soldiers 
deployed to more than seventy c o u n t r i e s . l 1 6  The increased tempo of 
deployments consumed larger chunks of the declining defense bud. 
get. The Department of Defense estimates that the operations in 
Haiti cost nearly $1.5 billion in unbudgeted expenses through the 
end of 1995. ' l9  During the Eame period, the United States share of 
the world's grass domestic product declined to only twenty percent, 
about equal to the level in 1 8 i 0 . l 2 O  

United States policy objectwes thus rely more on the use of 
military power even as that power shrinks. The model of an "expedi- 
tionary We~est" drives United States military deployments as policy 
makers  apply limited resources to  advance American mterests  
abroad.12' In summary, American commanders must now accom- 

. .  
1.8 l m p l e m e n i a i i a n  and Costs of U S  Polici  t n  Hozf~ H e o i r n g  Before t h e  

Subcomm on Weeilein Hemisphere and Peace Carps Affairs of the Comm on F o r  
Ralolianr, 104th Gong, I s  Sesi  25 \Alar 9. 1995) (atatement a i  Mr John Deutch. 
Deputy S m m w  ai Defense, Mr Deutch predicted that the Funding shortfall rou ld  
have "devasranng iebulf i '  if not corrected, and that "IO'UI forces will not bs able to 
respond BE qmrkii, endure 8s long or fight st the level a i  sx~el lenee to  r h i e h  our 
Nation IS emuitomed uilhoui the timely passing o i  the ~upplemenrai appropriatians 
b W ' l d  a i  7 3  

1997 fundi for peace operatmns c u m n i l y  ongmng ~n B o m a  and Southwest Asla 
Secretary of Defense Wllllsm J Perry DOD Seus Briefing I\lar 4 ,  1996) lavailable 
a t  hrto w m  dnc dla mil defenheliniinewi Mar96 r030496.laer0304 htmll 

120 Michael Dabbr, U'ho Wan the Waiz Far tho Alliea. the Piire ofncrow zs Stall 

lz1 Peters. dvpm note 103, at  25 After reviewing United Sfate% policy regarding 
peace operations Preridenr Clinton aimed Presidential Deciaian Directive 25 on 3 
May 1994. The Clgnfan Adminisiroiian's Palicy on Refomung iMultiloferol P s m o  

steep, U*IH POST, May 7 .  1995. at c 1  
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plish more miiimna. uith fewer fundi, in more difficult aperarionsl 
settmgj. against less defined enemy forces. with shifting objectives. 
and with fewer personnel 

During international armed conflicts. commanders h a w  discre- 
tion to prosecute persons who commit )bar crime3 Coalition states, 
far example. could have prosecuted Saddam Hussein for his a a r  
crimes lZ2 In contrast commanders conducting peace operations!22 
must balance a concein Tar human nehrs with a o r a m a n c  concern 

far L-nifed Xafiori  peace c p e r a f i o r i  
regaromg t i e  command end rart!al  of 

"ecesrap far peace LO 

support to  diplamari 

. .  
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for aecompliahing the milltau mission During peace operations, the 
miiitary misSion complements the nearly simultaneous diplomatic, 
economic. informational. or humamtarian effort~.124 In these opera. 
tions, prosecuting vioiatmx of international law in military courts 
could protect human nghta while supporting the military mission m 
several ways 

First. prosecution may directly serve to  accomplish the mis- 
sion. In  response to the murders of Pakis tani  peacekeepers ~n 
Somalia, the United Xiations Security Council passed Resolution 837 
on 6 June 1993. The Resolution authorized Cmted Xations forces to 
"take all necessary measures against all those responsible far the 
armed attacks including to secure the investigation of thew actions 
and their arrest and detention for 

On 30 August 1993, United States forces began a campaign to 
c a p t u r e  the  Somali  Warlord Mohammed F a r r a h  Aidid l Z 6  A 
Pentagon spokeswoman explamed that "[tlhis 1s not a campaign to 
go after one man. It's an effort to improve the overall situation ~n 
hlogadishu."'2' Violent protests an Aidids behalf hindered opera. 
tiana. On 9 September 1993, Amencan gunships killed over 100 
Somalis bg firing into a crowd that  was attacking American and 
Pakistani troopb. After several more unsuccessful efforts to capture 
Aidid, United States  Army Rangers captured Osman Ata, the 
We.:arlords chief financial backer.128 

At& arrest was ''a significant milestone" because he wab a "key 
mdiwdual in Aidids militia ''lzs In New Yark, the Secretary General 
responded, V e  must have the staying power to see the operation to 
Its end. If the forces of chaos and corruption conciude that the United 
Nations 1s short of breath, they will prevail simply by waiting for the 
world to turn its attention elsewhere."130 Pursuant to Resolution 837, 
United Nations forces took custodv afAto.131 

12/ Fhl 100-23. supm note 16 at 16 
I Z 5  S C Res. 6 3 i .  L! N SCOR. 48th Sess , 3229th mtg , 5. U N Doc S RES 83; 

'19938 ,expressing grme  slam sf the premeditated attacks apparently directed by 
the Vnited Somali Congreaal !hereinafter S C Res 8371 

Patrick J Slayan, Hunlmg Darn A t d i d ,  W h y  Clinton Changed His M i n d ,  
NIIYIDAY, Dee 6 1993 sf A1 Enle3b atherniae noted. d l  informatian in this para- 
grsph came6 from this murce 

1 2 7  ,d 
Keith B Richburg & Julia Preston, C S  Rangers Captuir Somafi W a r h d a  

Azde 3 U S  Tioops Killed, WASH POST Sepf 22, 1993, atA25 
. l e  '7,j 

130 r i  
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In  truth, the United Nations was unprepared to  prosecute per- 
sons captured under the authority of Resolutmn 63i.132 Despite the 
bloodshed and sacrifice of many brme the United Rations 
releasedrlto and all other Somalis after four months of confinement. 
As of this writing, battles between supporters loyal to Ato and 
Farrah 41did are costing Somali l ives and threatemng t o  keep 
Somalia mired In political chaos for the foreseeable future.134 
Prosecution in an American military tribunal would have furthered 
the mmmn,  saved both Somali and . h e n c a n  lives, and potentially 
helped restore lonpterm order to Somalia 

The arrest of O m a n  Ato was an unusual situation in which the 
defined mission included arenging crimes against international 
peacekeepers. The present iituation of forces deployed on Operation 
Joint Endeavor in Bosnia-Herzegovina offers a haunting parallel 
United States commanders have focused on the specific tasks  
required under the Dayton Accords and declined t o  aggressixely 
seek out  indicted w a r  cr iminals .135 North Atlant ic  Treaty 
Organization forces will face tremendous pressure t o  expand their 
mission to include the arrest of indicted R B T  criminals and the 
investigation of other 0ffenses . '3~ To date. the Tnbunal  for the 
Former Yugoslavia has not completed one trial in almost three years 
of exl~tence. '3~ The interests of justice, and the very atability of 
Bosnia, may compel Amencan military courts to prosecute violations 
of humanitarian law to make the operational mission succeed 

Finally, the commander alaayr bears an abrolute responsibili. 
ty for protecting his force. An overemphasis on firepower may be 

112 Interview w i t h  Major Charles Pede d s n  2 3  1996, Mqor  Pede served 80 the  
ChisfafJvilics deplqed LO Somslia uiih elementi ofthe lo th  alaunfain Division 
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counterproductive. Winfield Scott's war courts conserved Amencan 
manpower by producing an unprecedented degree of stability and 
order in M e ~ i c 0 . l ~ ~  United States forces deployed in a foreign envi- 
ronment must constantly measure their efforts against the mile- 
stones that best indicate EUCCBSS 139 Each operational decision should 
accordingly mirror that  course of action which best achieves the 
desired endstate for the operation. On the other hand, allowing the 
criminals to seize the mitiatwe endangers the stated objectives and 
may increase operational costs m blood and treasure 140 Prosecutions 
of foreign nationals could help protect vulnerable forces by improving 
the political and cultural climate of the host nation. 

The consent of the parties to peace operations is another funda- 
mental vanable affecting force protection and defining the nature of 
the operation 141 In peace operations, the commander must remain 
aware of the ehanBng dynamics between apposing forces, poliacians, 
and allied forces. Loss of consent may lead to an uncontrolled escala- 
tion of violence. Societal violence, in  turn,  endangers Amencan 
armed forces and may threaten operational objectives. Prosecuting 
foreign nationals must be a considered policy decision because trials 
require the United States t o  abandon a pretense of absolute neutrali- 
ty. Trials m military forums could improve the environment, but they 
also could have adverse short term effects. The commander must con- 
sider the likely impacts of prosecution in light of the overall political 
objective and the cooperation required to achieve that objective. As a 
corollary, the commander should initiate prosecution of foreign 
nationals only after coordination with the civilian leadership respon- 
sible for the foreign policy of the United States. 

In light of these factors, there w11 be Some C B S ~ S  where the 
only rational military and humanitarian course 1s to prosecute the 
criminal. Crimmals should not remain unpunished simply because 
they commit crimes during an operation other than war  AB the  
Umted Nations learned in Somalia.142 in Cambodia,lP3 and most 

the Special Prasecutark Ofice t in  months mto the o p e m ~ o n .  and 1-0 full months 
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recently 111 Bosnia. criminals will remain unpunished unless the 
mechanism for prosecution 1s ready. Section IV examines the legal 
authorities that will allow Congress to amend the UCYJ LO ernoon- 
er commanders to prosecute continuum crimes 

Iv The Legal Authorities for Expanded Jurisdiction 

A .~lultilateral Treat, Rights 

I The Crime of Genocide-Any State >iolatea international law 
I f  I t  "encourages genocide . . or otherwise condones genocide "li4 

Genocide 1s the paradigm for Hugo Grotius' maxim that a s a t e  can- 
not conduct "atrocities against it3 subjects which no just man can 
approve ' 'l6 Preaidenr Carter atated that organized murder conduct- 
ed by the Ugandan government "disgusted the  entire world."146 
Despite repeated failures to  enforce internat ional  the 

.4t. Du.ing a r w j /  conference on 2 3  February 1977 Preridenr Jimmy Carter 
expreraec his ?'eat concern' and m f e d  that the Britieh were considering a request 
t o  t h e  rn l l ed  P a r m r  t o  interrene I" Uganda 10 stop the murders ordered b i  Id1 
Amin 13 i \ i i r L i  C o v  O F P R P S  DOC 244 Fsb 28 1977 
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authority to prosecute genocide in domestic courts is one of the 
clearest example. of the class of offenses I term continuum crimes. 

The horrors of the Holocaust lnsplred the efforts t o  define14a 
and prevent genocide The Nazis murdered millions of innocent cwil- 
i a n ~ . ' ~ ~  The Nazis also targeted the Jewish race, as well as G y p ~ s ,  
Jehovah's Witnesses, homosexuals, political enemies. and occupants 
of conquered territories By unammously adopting Resolution 
96(1), the United Natmns General Assembly defined genaelde as "the 
denial of the right to exist of entire gr0UpS."'5' The resolution estab- 
lished genocide 8% an mternatianal crime and appealed to member 
states to enact appropriate criminal legislarion. Two )ears later, on 9 
December 1948, t he  General Assembly approved a draft of t he  
Convention on the  Prevention and Punishment of t he  Crime of 
Genae~de. '~2 Since i ts  entry into force on 12 January 1951, the 
Genocide Convention is the clearest definition of the customary 
international crime of g e n ~ r n d e . ' ~ ~  

La& of the Mbild Court,  36 INT'L & COMP L B 321 11969 , R George Wright. .i 
Cantemporan Thhean of Hurnonzlanon Infirrenlion, 4 F u  J IXT'L L 436 19891 
Daird >I fiesack, Note. 'Efhnm C1aanrmg"in the Bdkans  T h e h g a l  Foundafzons of 
Faragn Inteibmfian. 21 CORVLL LNT'L L J 203 $1994' Barr) hi Ben~amln  hate 
Cnnilalrial Humanitarian Inleirention ,kgaliiing fhe 1.;; of Forre To Priiral Human 
RighlsAfrocilzrs, 16 FOROH*MI\ILL J. 120 r1992 1993) 

The term genocide derwea from the Greek word. genae meaning race, and 
cide lmeanlng killing1 Dr Raphael Lemkln introduced the phra 
Wni ran  Churchdl'b cemmenr that R a n  ~ n m e ~  ~n Poland dld nor  h 
Webb, Genoctdi Tma()-Eihnic Cl~.nsing-Subsl=nirae and Proredui 
Applzcation of The Genocide Conrention To Alleged Crimes kn the F 
23Gr: J I \ I L & C O w  L 3 i i , 3 8 i n 4 9 ( 1 9 9  

Some emmater range ad  hlgh 8% 6 m 
8 340p 6 IMT, dupra note 2 .  at 330 340.00 
761,000 at neblmkal,  22 1\11. eupra nore 2, 

152 see znfra note 11 
Prebident Truman transmired the Convenmn ta  the Senate for I ~ E  advice 

and consent on 9 December 1946 The Senate held hearmgs on the Con\entlan I" 
1950 On 19 rebruar) 1966, the Seaate gave >re  e d m e  end eonient ro the Conr 
by a vote af 83 p a s  to 11 "ai8 a l l h  6 abeences The Senate's cansent 16 eubJect 
understandings, h e  resewatma. and m e  declsratm. 32 C o w  REC 16 613 
Far B detailed m a l j s ~  of each secuon of t he  Con ien rm and the effect of the re 
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The criminal nature of genocide remains constant. regardless 
of the context The Genocide Convention imposes a duty on all sig. 
natories t o  prevent "genocide in time of peace or ~ a r " ~ ~ ~ & t ~ c l e  6(c1 
of the  London Char t e r  authorized the  International Irlilitar) 
Tnbunal to prosecute 'murder, extermination, and other inhumane 
acts committed against any uvilian population. before or during the 
war."156 Extending the definition of Crimes Against Humamty, the 
Genocide Convention defined the crime of genocide t o  require "acts 
committed with intent to destroy. in whale or in part, a national, 
ethnical. raciel, or religious group."166 The Genocide Conrention 
applies to a broad class of B C T S . ~ ~ :  which are crimes regardless of the 
identity of the offeender.'s€ 

Caurmg r e r m r  bodd) or menial h a m  LO member? of the g l o ~ p ,  

r, Trl ... 
j L  inxi le  n ' o f r h e  Con\ent:on !fare% that  Perioni cornmating genocide 01 an) 

of the other acts enumerated I" article Ill shall be punrehed. whether tney are c o m f l -  
~urmnally rerpacrible mleii, public officials, or priisfe indn iduali Id mt IV 
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Despite the codified Genocide Convention, it8 textual limitations 
h a w  not curbed extensive genocidal campaims throughout the world. 
Article I1 requires the specific intent to destroy the protected group 
with acts taken in furtherance of that intent. A single murder could 
theoretically constitute genocide if committed with the intent to eradi- 
cate the victim's protected g r ~ u p . ' ~ ~ A t  the ather extreme, states have 
committed mass killings of religmus in areas where they 
have temtonal  ambitions'61 while denying any intent to destroy the 
group. States also have slaughtered innocent civilians a6 a form of 
retribution following armed conflicts, thereby slipping through the 
specific intent loophole.'b2 The drafters of the Genocide Convention 
rejected an  amendment which would have applied the Genocide 
Convention If government action destroyed partB of a designated 
group without the specific intent to destroy the 

From the victim's perspective, murder is  murder, and the 
requirement for specific intent regarding the group B S  a whole is 
meaningiess. Hawver, even if the crimmal intended to destroy the 
group, Article VI prevents enforcement of the criminal provisions of 
the Genocide Convention. Article VI states that  "persons charged . . 
shall be tried by a competent tribunal of the State in the territory of 
which the act was committed."'64 Article VI leave6 the  faxes in 
charge of the hen hause No government has  exercised its duties 
under the Genocide Convention to  punish offenders of i t s  own 

163 M Cherif Bacsiauni, lnirrnofranal La& and the Holocaust, 9 C ~ L  W INT'L 
L J 201, 251 11979, 

160 SPL Paul Starkman. Genocide and Inieinufianal Laii Is There a Cmuso of 
Action?, 8 ASILS 1x7 L L J 1 119641 !deaenbmg the persecution of the Buddhist popu- 
latlan af n b e l  by The People's Republic of China ~n 1969 and 19591. Dewd Seheffer, 
Tooword 0 .Modern Doctrine of Human~farion Internmiion, 23 U TOL L REr 253 n 4 
11992~ ldercribing the Iraqi agpemon agslnat Kurdish and Shnte minorlt~es which 
killed rhovrands and dirplaced m i l l m i  af citnena. BE well BP summaniing a series af 
gsnodieal c8mpaigns for a variety of reaiond by governments all over the warldl 

See Jean E Zeiler, T h e  Applicobilit) af the Genocide Conuenfmn to 
Gorrmmmi  lmpmrd Famznr m Erifieo. 19 OA J 1 x 7 ' ~  & C a w  L 5899 (19891 
ldeberibing B deliberate. genocidal aftampr" by rhe goiernment of Ethlapla to starve 
the Enireen people into aubmmmn. 88 %ell SI effortc by the gorernment of Paragvay 
t o  exterminate the Ache Indian p ~ p ~ l a f i o n l  German Pniliornmf Wants Serbs 
Branded fop Genocide. THE RCCTFRS LIB RTP Lhly 2.  19921 !desenbmg the diffieul. 
ties implementing the Convention wen m extreme m e s  such a i  that in Cambodia 
where the gosernment murdered m i l l i ~ n ~  of I ~ S  citizens8 

LBz John N Moore T h e  Uae af Forer m l n i e r n n f m n a l  R i l n t i o n a  Norms 
Concerning the lnrfiafzon of Coimion, bn J a m  N MOORE ET a, NATION= SICL'RITY 
L w  66.192, 182 119901 (citme eatimareo that afflaal genoclde ~n Cambodla kdled 
betseen one and turn mdlmn cltnens ~n u p a n  of two years) 

169 3 E N  G A O R C S , i 3 d m t g , a t 1 2 , D N  Doc AC6SR73119481. 
164 Genocide Convention. supra "ale 11, art VI A l~feral resdmg of bhhis prom. 

bmn rould T ~ T I C ~  B domestic court from applying LLS own law t o o m  of 111 cat~xns  
uho committed genocide aut i ldi  ~ t a  borders The rni ted States has an understandmg 
that an Amencan citizen who eammlf~  genocido abroad wdl be prwecuted in Federal 
eoun under .Amencan law and the United Ststen Code implements that  understand- 
mg Sea 18 D S C $ 1@911d, 119951 
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killed either ~ndiv~dual l?  or a n  i ~ s  behalf The ape- 
irement in conjunction with the domestic junsdic- 

tion clause nullifies an? practical application of the  Genocide 
Camention. The Genocide Convention 1s rightly n e w d  as B 're@.- 
tiation of protest against past misdeeds or collective savager>- rather 
than an effective instrument to prevent and punish genocide.' 1 6 j  

Yevertheless the United States retmns authority to punish 
genocide committed bj- foreign nationals because genocide 1% a crime 
under customary internationai law The Genocide Convention does 
not describe a workable enforcement mechanism. rather. it defines 
and prohibits the crime itself The United K a t i a n i  Commirtee O F  
Experts reporting on the situation in Rwanda noted rhar the crime 
of genocide ha? achieved the status aFjiis cogenslbfi and binds all 
members of the international c o r n m ~ n i t : . ~ ~ ~  Genocide 1% therefore a 
unirersal jurisdiction crime punishable by any state. regardless of 
the natianalitj oFthe offender or the site of the atrocities 

Punishing genocide m United States militar> forums irould 
he lp  contr ibute  t o  t h e  overr iding pu rpose  of  t he  Genocide 
Convention b: helping prevent future acts.16Y In any event. Article I 
of the Genocide Convention arguably ~mpoaes a ''pre,ent and pun- 
Ish '  dury a n  rhe commander concerning genocidal act 
area of operations lr0 In some situations, protecting the right to life 
overseas w11 be an Integral component of the m m m n  Other than 
s ~ m ~ l v  deramine offenders without conwctions. trials m militer? 
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Forums &,mid be the only option within the commander’s power 
Enforcing the prohibition on genocide would camply with interna- 
tional law and simultaneously advance the objectives of the mission. 

2. The C r m e  of Attaching United NatLons Personnel-Danger 
to United Nations employees and militar?. forces supporting United 
Nations sanctioned operations 1s a t  an  all time high. The threats to 
force security have increased in direct proportion to the rising com- 
plexlty, pace, and scape OF United Kations operations. The Security 
Council has authorized more operations since 1991 than in the pre- 
vious fortysix yems.1:1 

The Security Council also expsnded its traditional peacekeep- 
ing  role  t o  assume new responsibil i t ies such as monitoring 

human  rights inveetigations, war crime8 prosecu- 
t i o n ~ , ” ~  police training,’74 civil administration, refugee protection, 
and establishing secure areas for the proteetian of civilians li6 To 

eupport ~n UNT.%G. and 3600 deplaied Io Cambadis in svpporf a i  UNT.AC Esse on 
these experience%. t he  United Nations deployed eivilisn police t o  support both 
LNPROFOR lBoinia and Craat~ar and UhOSOM lSomalisr Reform of Lnitrd States 
Procekeepmg Operotions A Mandale for Change, S REP So 46. 103d Cang .  1at 
& S I ,  at 22-29 11993) 

SCOR, 3175th mtg , D N Doc S RES 80s $19931 Iiec- 
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implement these goals, Security Council resolutmns lncreasmgly 
authorize member states to use "all necessary means" to restore 
order and separate warring factions These difficulr mi~sions in 
dangerous environments hme caused B dramatic increase in C B E U B I .  
ties among United Iiations contingents 1;' 

In responee to the rising wave of violence towards United 
Nations personnel, the United Nations General Assembly adopted 
the Convention on the Safety of United Nat ions and Associated 
Per~onne1.l~~ The Safety Convention covers all persons engaged or 
deployed by the SecretatyGeneral as members of the militaq, the 
police, or the civilian components of a United Sations operation 179 
The Safety Convention also protects "associated persons" from mem- 
ber states o~ nan.governmenta1 agencies who deplo) in support of 

,19941 ( a u t h o n m e  s d d n m a l  forces for CNAhllR and recoenmnr tha t  those forces 
may need Io use f&e I" puriuif of Becunn Cauncil objecr>;e8,. f C  Res 819 U Y 
SCOR. 48th Sesa 3199th m t g ,  U S  Doe SREB819 11993 8'dl parnea c o n  
cerned rrest Srebinica and III rurraunding u e a i  as R zafe area u h x h  should be free 
from armed attack er any other hostile act' See d s n  30 U N Chromrle 12, Sepf 
1993 'discuzrmg S C Res 624 which expanded Fafe a i d  protection! t o  Sarqebo, 
lbrla. Garaide Zeoa. and Bihacr 

Fhl 100-5 IUYIO note 16 st 3-7 S C Rea 929. U S SCOR. 49th Sers 
3392nd m l g .  U N Dm 5 RES 929 ,19941 lallaviae 'all r e c e ~ s a r )  means' for 
USAVIR to  Implement the  goals of Secvmt? Cauncil Rerolurion 926 ~n Rvandar R e i  
940. 3 u p m  note 22 ,autharlilr.g all neressai) means'  far rhe multinational farce 
operating inside Haiti on Operstlan Uphold Demoerse): S C Res 770. L! S BCOR, 
47th S e r s ,  3106th mrg U S  Doc S R E S  770 19921 ''sll meamre? necesiav" to 
fsellitste the dehvem o f  humanitarian aii ibfance t o  Boenia-Heriera\ma 

Iii The Secretan.-General of t t e  L-mted Sarmna abiened rhsf 'Itlhe number af 

Canvenfiao on the Prmecrmn of U n m d  Saf~ans  Persons and Assmated  
Personnel, opened for s ~ ~ m t u r e  Dec 15,  1994. G.4 R e i  49 59, U N Doc A 4 9  742 
(Dee 9 19941 repiinred zn 34 I L 31 482 119958ihereinafrer Safeti. Conrentran1 

lis Prolarfing Paaesk~~~paii, m p i a  note 177 BL 623 This includes mdltar? farces 
buppmfmg Secunt) Council objerbvei. de well BP cnil ian aiFiriali and expen3 on m m  
smn of the United Nations 07 m e  of I ~ E  speclahned q e n c ~ e r  01 t he  Internsnonal 
Atomic Energvhgeneg # M E A ,  %Lo are present m an o i h a l  c8paeify ~n the area of s 
United Nations operarion A i  an amde this Convennon m%y also be a too l  far confral- 
ling nuelear terrorism by pmceeunng persons uho interfere wnh or fhresren &EA 
emplayeea attempting to  perform their monitoring and reportmg duties 



19981 JURISDICTION OVER FOREIGN NATIONALS 39 

Umted Xations The Umted Stater signed the SaSety 
Convention on 19 December 1994.18' 

The Safety Convention is an important effort to pmtect person- 
nel who are not lawful targets. Other than the baseline protection of 
Common Article 3, the Geneva Conventions do not protect persons 
conducting noncombat operations or workmg in the midst of internal 
armed conflicts.182 The Safety Convention closes an otherwise dan- 
gerous gap in international law by defining a wide range of cnminal 
conduct towards United Nations personnel and associated per- 
s o n ~ . ' ~ ~  The Safety Convention protects United Xiations and ~ E S O C ~ .  
ated personnel who are not engaged as combatants in an intern*. 
tional armed conflict. 

In contrast, Some Chapter VI1 peace enSoorcement operations 
entad law levels of consent and questionable impartiality, which can 

loo Thla 13 an important estegory because It Includes United States .Armed 
Forces who are not under the contra1 af the Unned hsnona. but whaae deplapent  
authority B T L E ~ J  from mandates of the Secunt) Cauncll exercmng 118 Chapter VI1 
enforcement powera ?his vould include NATO force% supportmg UNPROFOR. and 
the current IFOR deployed on Operation Joint Endeawr m Bosnia. as -,ell as the 
Multinsfi~nal Force nperafmg iniide Halt1 p ~ m r  to rhe t m e  that rha U m e d  K ' s i m r  
areumed contra1 of the i ifuamn with USMIH, and United Stales ~ e 8 m f a n c e  ~n 
Somalia under the UAITAF 

.At the time of this wrmng, sffachi agamst Umted N a t m r  agenc) ifat3 and Non- 
gavernmenrai ~genc ies  aarking inside Burundi h a w  brought humanitarian asem 
tame to  B v i n ~ s l  halt in thsf country The Secretarg-General has  concluded tha t  
fheie attacks ~ m l m  the Convention and asked for enforcement of tie p m v i e m s  

dofed 16 Jenuory 1996 Fmm fhe Sacirtar)-Gmrral to Lhs President of The 
t3 Counrrl, U A Doe. S 1556 36 (Jan 17.  19961 

Pmfrcfing Paaaskaeprri, dupm note 1 7 7 ,  et 622 n i .At fh 
hale  signed the Convention. m d  4 have became Parries Far B cum 
ries and B C C O S P I ~  dates See htip x , * u . Y ~  m g  Depts Treat) 
xlillI.8 hlml 

the h a i n  for appli~arion ofthe Conwnrmni Lo internstianal armed eonnict i  
l b z  L e  supra note 4 Art icle 2 Common i o  the four Geneva Conwntma  prauldes 

~ c c u p a u o n  meeti uith no armed remsfance 
Article 9 prohibits the ''intentima1 eamminiiai'  of murder. kldnspping or 

other attack upon the pereon or liben, a i  any Cmfed Natmnp UT assomafed person- 
nel Art& 9 a130 lMi the fallawmg violations ofthe Canr,entmn 

A violent attack upon the affielal prern~e8, the private accammodanon 
01 the means a i  transparranon of any United Satians OT associated per. 
ronnel likely to  endanger his or her person or Iheny, A threat to cemmlt 
8") such a t m k  with the ohjectrve of compelling B physical or jvridiesl 
pereon t a  refrain from doing ens act, An sttempi to  commit any such 
attack. and An m conrtitutmg p a r r i c ~ p a t m  8s an accomplm m any 
eueh strack, or in an attempt LO eammif aueh attack, 01 m ~rgamsmg or 
ordering others t o  commit such attack 

Safety convennan. Jupra note 118, art 9 
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draw United Sations personnel into international armed conflicts 
Article 2. therefore, provides that the Safety Convention shall not 
epply t o  enforcement actions under Chapter VI1 in which forces "are 
engaged as combatants against organized armed forces and to which 
the laic of international armed conflict applies "la4 

The laws of xar do apply to United Nations Eanctioned opera- 
tions rising to the level of international armed conflrcts In those sit. 
nations, the legal and doctrinal watershed i s  clear. Field ,Monzial 
100-23 accordingly note3 that, "from a doctrinal point of n e w .  these 
two operations [Korea 11950.1963) and the Gulf h'ar 11990-199181 
are clearly *ar$ and must not be confused with PE [peace enforce. 
mentl ' l d 5  Thus. the laws of war alwags define the rights of United 
States personnel and rhe corresponding duties of enemy forces dur- 
mg international armed conflicts 

In contrast, United ?;ations per~onnel deployed on operations 
other than war are not combatants and they are therefore not lawful 
targets. Persons who attack United Nations personnel dunng opera. 
tion3 other than war generally violate the enminal code of the mu". 
t ry  where the act occurs. However, the climate of lawlessness which 
required United Sations action often prevents enforcement of cnmi- 
nal laws By rhe same token, the civil officials who hinder United 
Sations operations w11 likely be the same official8 responsible for 
enforcing the l a w  

The Safety Convention captures the essence of continuum 
crimes The Safety Convention protections operate alongside the 
Geneva Conventions to pramde a seamless band of protection BCTOSS 

the spectrum of risk or Soldiers and  civilian^ enjoy differ- 
ent rights under the Safety Convention than they would during inter- 
national armed conflicts because the intent  of international law 
~ a r i e s  Wnle  the laws of war a m  to minimize suffering dunng con- 
flict, the Safety Convention seeks to help United Nations affimals pre- 
ient internarional armed conflicts or escalation of internal ilolence 

.Article 10 of the Safety Convention alloi\s unnersal  jurisdic- 
tion over peraona who commit crimes against United Nations and 
associated personnel. It requires the United States to implement 
domestic legislation over some offenses and It a11ows jurisdiction 
over a wider c a t e g o y  of crimes.'@' Assuming that Congress amends 
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the UCBIJ. Knited States. commandem conducting peace operations 
would hare explicit authorit) to use military fomms to  enforce the 
Safety Convention. Wnhm the context of overall mmmon require. 
ments, criminal prosecutions could Eupplement ather force protec- 
tion efforts and thereby enhance all soldierc' inherent right of eeli 

Prosecutions also could help establish American credibility dur- 
ing the  operation bath In the a rea  of operations and with the 
American people For example, in May 1996, Serbian forces cap- 
tured 33 British peacekeepers and 3 i 2  United Nations staff person- 
neI.ls9 A local affiicml noted that the ''SAT0 [North Atlantic Treaty 
Organization1 has senously discredited itself They p rammd to chop 
off the hands [of the Serbian Army]. Instead, they delivered B slap 
on the wrists."'Bo In another mtance, Dutch peacekeepers made few 
efforts to defend the "safe area" of Srebinica in part  because the 
Serbs held Dutch soldiers hostage. As a result, the evldence mdp 
c a t e s  t h a t  t h e  Se rbs  committed horrible a t roc l t les  a round  
Srebimca.'9l 

tal When the crime i e  committed ?n the ternfoi) of that State or on 
board a Ship OT aircraft reglarered in that State. 
b, U h n  the slleged offender I: a natlonal of that Stare 

2 h State Pal?? may a130 ssfablirh It: Jurlsdlctmn me? 8"'; such crime 
r h e n  it IS comrn:tted 

By B i t a t e l e r ~  person uhoee h a b m a i  residence 15 m rhat State. or 
15'1th respect TO B nstmnal of rhar Stale. or 
In an attempt to compel that Brare to do or ab i tam from damg any 

5 This Conver.tm does not exclude an) c r l m i n a l ~ u n i d ~ c t ~ a n  exerclied 
~n accordance w f h  nanonal la* 

FM 100.23, supra note 16. at 16.17 ' T h e  inherent nghr of self defense from 
unit ta  individvsl level ~ p p l l e r  in al l  peace Opratlanr at sll tlmeb") Commandero 
rhovld be constantly ready t o  p m e n t .  
sigmficant harm 10 umti  or leopardue 
commanders should nor be lulled mto 
mi~s ion  protects their farce Id  

C h m  Yalauphhn el sl .Malor Fears B a m u  Paged> Bloodbath Wwnzng 
Tam PzisrureforPullout  Graus, THE SCOTSKL, May 31, 1995, at 1 

lQo Tam Hundle), Defiant Serbs Round CD .Mom L'YHoaiager, CHI T m  Msy 29, 
1996, sf 1 

lei hlirhael Dabbs & Chriifine Spalar. An.,bod> Who .Momd or Seiearned Was 
Xillrd, Thauiands .Massacred on Bosnia Pirk in dub, 1 V w  POST, Oct 26. 1996. at A i  

5 This Con, 
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Military prosecutions could serve a valuable purpose if appos- 
ing forces likewise try to mrimidate United States armed forces and 
manipulate United State8 policy by attacking Promuting criminals 
could help control the overall climate of violence. Criminals cannot 
further agltate dread5 delicate political climates if  ihey are m p n i -  
oned for them crimes Operations could be concluded more quickly if 
proiecutions enhanced United States credibility The Convention on 
the Safety of Vnited Nations and Associated Peraannel eitablirher a 
jurmdmmnal basis over foreign nationals a h a  attack American sol- 
d i e r s  or hinder peace operations.  Implemen t ing  t h e  Sa fe ty  
Convention through the VCMJ offers United States commanders a 
potentially \ahable  tool for minimizing Amencan casualties and 
achieving the political objectives of the operation. 

3 The Crime of Torture-The Convention Against Torture and 
Other Cruel, Inhuman. and Degrading Punishments sthe Torture 
Convention) provides another junzdictmnal basis far United States 
military courts Is2 Torture E an abhorrent practice because victims 
are helpless and are not combatants under any definition Torture 
threatens the very essence of human rights and personal d i p i n  
Umxrsa i  condemnation of torture makes I t  one of the m o  
recognized international crimes 

The 1'348 Unibersal Declaration of Human Rights. for example. 
stipulated, "No one shall be subjected to torture or to cruel. mhu- 
man .  or degrading t r ea tmen t  or  punishment '-:e3 The  Geneva 
Camentmns prohibit "any form of torture or cruelty' towards pns- 
m e r 5  of i+ar.194 The Fourth Geneva Convention likenise forbids 
"ph j sml  OF mental coercion . against protected persons." which 
includes "any measure of mch a character as t o  cause the physical 
suffering or extermination of protected persons Other multilat- 
era1lY6 and regional human rights conventions1g: establish that tor- 

198 Inreraarianal Coienant on C . i i  end Palitice1 Rigits, GA R e i  22OOA XI1 
Dec 16 1966 21 GAOR. Supp No 16. at $2, UT D m  A6316 999 L - S T S  171. 
entered i n f o  force March 23. 1976 

10. S e e  e #  Amerrcan Conrent ion on Human Rights So- 22 1969 0 i 5 
Treal)SerieiSo 36 e n  5 T 2  O E . ~ S e r L \ ~ I I 2 3 d a c  re,, 2 ~nfsrdrr :u-o, i~dul r  
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ture or inhumane treatment violates the rights of all persons m time 
of peace as well as war. 

With unanimous adoption on 10 December 1984, the Torture 
Convention completed the evolution of international criminal law in 
the area. The Torture Convention reserws criminal sanctions for 
egregious cases which are "an extreme form of cruel and inhuman 
treatment."'g8 To commit a crime under the Torture Convention, 
the offender must have a specific intent to cause severe pain and 
suffering and the acta  must result in  severe mental or physical 
pain.189 Finally, the Torture Convention InmtS criminal penalties to 
acts  "inflicted by or at  the instigation OF with the consent or 
acquiescence of a public official or other person acting in a public 
capacity."200 

The Torture Convention proscribes a relatively narrow band of 
conduct as B clear violation of international law, but it proscribes 
that  misconduct in  any type of conflict or Internal process. The 
Torture Convention does not restrict application of Its terms. Article 
2 States that criminals cannot cite exceptional circumstances such 
as war, national emergency, or supenor orders as valid defenses to 
the crime of torture.201 The Umted States Senate gave its advice 
and consent to the Torture Convention an 27 October 1990, thereby 
gaining jurmdiction for United States courts under the universal 
jurisdiction prov~sians of the Torture Convention.2o2 

The Torture Convention conveys jurisdiction to United States 
courts to prosecute torture as B continuum crime. Although mtema.  
tional law grants broad junsdictmnal rights. the domestic legdat ion 
implementing those rights contains a critical omissmn. Congress 
determined that  existing cnmmal statutes already penalize the acts 
constituting torture if  the offense takes place in any territory under 
Umted States jurisdiction or on board a ship or aircraft registered in 
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t h e  United S ta t e s  P u r s u a n t  t o  Art ic le  5 of  t he  Tor tu re  
Convention. Congress extended federal court junadictmn over tor- 
ture if the offender ''E B national of the United States" or the offend- 
er ''is present in the United States. irrespective of the nationalit) of 
the \ m i m  or the alleged offender."204 

The statutes implementing the Torture Convention do not pro. 
tect soldiers deployed on peace operations because they fad to exer- 
cise the  full extent of United States authority under international 
law If Congress "considers it appropriate." Article 5 i l N c )  of the 
Torture Convention permits Congress to establijh jurisdiction over 
any case of torture or inhuman treatmenr in which the victim is an 
Amencan citizen 205  Citing the death of Colonel tVdiam Higglns by 
torture in Congress recognized that Amencan soldiers 
serving in peace operatione have been captured, tortured. and mur- 
dered 2oi tievertheless, Congress did not enact a statutory basis for 
junsdictmn over persons mho torture American soldiers or citizens 
abroad. The legidatire history is d e n t  on the reason why Congress 
declined to extend United States jurisdiction to the full extent grant- 
ed by international lan.zos 

2''3 Canien:ian d g o r n a f  Torture and Ofiirr C r u e l  I n h u m a n  or D e g r a d r r i  

inal o i i e r r e i  which might also f i r  the defimtmn a i t a r tu re  8irdifiid BI 16 U S  
2310BI 

thornation .Act Fired Years 1994 end 1996 Pub L No 
la@ Stat 3821302-517 
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Unless domestic courts attain personal jurisdiction over the 
offender, the only remedy for crimes committed against American 
soldiers is in foreign domestic courts Because only persons acting 
under color of afficml authority are capable of commitrmg the crime 
of torture, foreign courts can be expected to ignore \iolations b) 
their officials. Even in the rare ease where foreign authorities collect 
available evidence and desire to prosecute offendere, foreign judicial 
systems are often incapable of enforcing criminal laws dunng opera. 
tmns ather than war.209 

Due to the abhorrent nature of torture and the lawless eniiron- 
ment Common to peace operations, Congress should take ever?. avail- 
able step to protect American soldiers. Because preventing torture 1% 

a m q o r  goal of United States foreign policy. Congress has used 
domestic Statutes to advance human rights and help prevent torture 
by foreign The Torture Convention provides B vehi- 
cle for translating abstract commitment into concrete legal remedies 

As another benefit of expanded pumtive power, American sol. 
diers would not automatically pay the pnce for legislative orersight. 
If Americans suffer torture at the hands of foreign nationals the 
commander should have an available tool to punish the offender and 
to prevent recurrence. Alloamg deployed commanders to enforce the 
Torture Convention by military tnbunals could close a dangerous 
gap in United States enforcement authority while contributing to  
the accomplishment of the mission. 

B. Historic International Tribunals 

The Kuremberg and Tokyo trials, along with numerous nation- 
al prosecutions after World War II.2l1 are the most visible examples 
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of enforcing international law through enmmai  sanctions.212 The 
World Kaar I1 prosecutions of war crimmals gave birth TO the modern 
international law of human rights 213 The legacy of the World Kaar I1 
trials ehines through the clutter of world events 

Even after a half century of human suffering, the Koorld War I1 
prosecutions impact international law like sunlight penetrates dark. 
ness As Justice Jackson wrote to President Truman, enforcing Inter- 
national law through criminal forums can only "strengrhen the bul- 
warks of peace and tolerance "214 United States jurisdictmn to prose. 
cute continuum crimes re lie^ in part on legal authority first articu. 
lated and refined in the wake of World \\'a I1 

2 The ?hemberg  Precedent-History has not borne the fruits 
of Justice Jackson's aapiration that the Nuremberg princ~plea would 
'become the  condemnation of any  nation t h a t  is f a i th l e i s  t o  
them"ZL6 Scholars have tned  in xain to refine a definitive list of 
Nuremberg prmciples 216 Hevertheless, the Nuremberg trials irere a 
pivotal event ~n world history because they demonstrated that inter. 
national law embodies universal moral values which can transcend 
t h e a v  to support criminal judgments 21i Despite some mticmn.21d 
several aspects of the Huremberg experience affect the authority of 
United States military forums to enforce international law 
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First. the Suremberg Trials established beyond question that  
i nd iv idua l  p e r p e t r a t o r s  can  commit  i n t e r n a t i o n a l  crimes 
Perpetrators cannot evade criminal responsibility by arguing that  
international conienbons apply only to soiereign states. Far exam. 
ple. the Nureniberg Tribunals prosecuted r i a l a t ions  of  the  
Convention Respecting the Law and Customs of War on LandzLg 
and the 1929 Geneva Convention Relative to the Treatment of 
Pnmners ofbyaar 220 While dome modern conventions provide far the 
jurisdiction of certain courts. individuals can commit international 
c r imes  e v e n  without  specific j u n s d i c t ~ o n a l  p r o ~ i a m n a . ~ "  
Kuremberg established the common ~ e n ~ e  principle that  states 
campi) a i th  international obligations only if public officials under- 
s t a n d  and obey those dut ies .  Personal obligations c m n o t  be 
divorced from legal duties of the state The Tnbunalr enforced oth- 
erwse abstract international law against the individuals who com- 
mitted real crimes againet real victims. 

Following the same principle, the Nuremberg trials demon- 
strated that states can punish perrons who violate the laws of war 
Because international law can create Indindual obligations, all 
nations have jurisdiction t o  enforce those obligations .411 four  
Gene\-a Canvenrmns require states to "enact any legislation neces. 
sary to p ravde  effectwe penal sanctions a g a m t  war crimmals "222 
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The Geneva Comentmne also require each state to search for "per. 
sons alleged t o  have committed. or to hare ordered committed. such 
grave breaches." and t o  "bring such persons. regardiess of their 
nationality. before its o u n  courts ' > 2 3  Codified international l a w  
thus recognizes the jurisdiction of all states m e r  war cnminaiszz4 
and incorporates concrete measures to facilitate prosecution by 
states 225  Based on the principle of universal jurisdiction. national 
forums have prosecuted the v m t  mqan ty  of war crimes cases 226 

Finall); because all states ha l e  jurisdiction over um  criminal^, 
Nuremberg rebutted the right to justify cnmmal acts based on the 
defendant's official position Perpetrators cannot avoid criminal lia- 

in- "". 
In*.,"afio"ul LOU 80 

" .  . 
poir-war Gernmnv b i  Amencar. rni!nary tribunals a i  wel l  a; long . i m  o l  casea 
charges, and senrencer L e  L S irrn? Judgeidiacare General, Report of the Drpufi' 
Judge Adrocate for n'ar Crimes European Command June 1944-Jul) 1948 1846, 
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bility by hiding behind the political or military structure of a SOIW 

eign State.2Zi United States Army doctrine States that "the fact that 
a person who committed an act which constitutes a war crime acted 
ab the head of a State or as a responsible government official does 
not relieve him from respamibility for his act 1'22e 

From the opposite perspective, aoldiera cannot defend unlaw- 
ful acts by shif t ing responsibility u p  the chain of command. 
Despi te  clear regulat ions to  the  con t r a ry ,22B d e f e n d a n t s  a t  
Nurernberg often tried to  shift responsibility to supenors  who 
ordered illegal actions. The London Charter mandated that  defen. 
danta who acted pursuant to military orders remained responsible 
for them actions 230 The modern rule of law applies criminal sanc- 
tions to public officials who issue orders and subordinates who 
commit enmes pursuant io those orders. 

The legacy of Suremberg impacts potential prosecution of con- 
tinuum cnmee. Xuremberg removed the legalistic shadows of off~cial 
purpose BE B cover far war criminals and firmly established the 
foundation from which the Umted States ma? exercise universal 
jurisdiction over war criminals, however. continuum crimes include 
B broader class of offenses. Xuremberg recognized that  the law 1s 

not a static relic, but a tool evolving "from the usages established 
among civilized peoples. from the laws of humanity, and [from] the 
dictates of the public c o n ~ c i e n e e . ' ' ~ ~ ~  The ability of the Umted States 

Ir  UBL rubmitied that international law IS concerned with the actions a i  
ni The Suremhere Tribunal thus stated 

mereign Stares, and pmndee no pumhrnent ior Indwduals and funher. 
that where the ect ID queetmn IS an act oisrste. those uha carry ~f out w e  
not perbanally responsible. hut w e  pmterted by the doeinne a i  the m e r .  
e~gnt) of the Stsre In the apmmn ai the Tribunal. bath these bubrniisions 
must be rejected Crimec againcr ~nternatiansl law are commltred b) 
men. not by ahstreef entmei. and onl) hi. punishing individuals uho e m .  
mif such crime6 can the pmwimne o i  the law he eniorced The 
aurhori of there acts cannor rhelrer themselreb hehind their oirrcid POP>. 
ban I" order to he freed from the oumihrnent ~n a ~ o m r m e  araceedmEi .. . . - 

1 I hl T supra note 2 ,  at  222-23 1 I hl T supra note 2 ,  at  222-23 

.~ 
lk and from the dictates a i  publie conaeience ''> 
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to prosecute continuum crimes relies on defimng the boundaries of 
international criminal law and establishing domestic authority far 
exercising Junsdlctlon 

2 The TohJo Trials-The International hIilitary Tribunal for 
the Fa r  East  reinforced the Nuremberg principles of Individual 
responsibility and umveraal jurisdiction 232 The Tokyo Tribunal had 
a special authority t o  reinforce binding rules of international lau 
because of Its composition 233 The Tokyo Tribunal's eleven members 
represented "on-western powers as well as some minor powers 2 3 4  

The Japanese government also accepted the principle that ivar crim- 
inals would reeeiie .'stern justice "236 The Tokjo Tribunal represent- 
ed a tang~ble exercise of international justice which reinforced the 
rule of lnternatlonal law 

The Tokyo Tribunal also had a unique impact on the possible 
prosecution of ~ontinuurn crime8 in modern United States military 
forums and helped define the role of international law m American 
military tribunals. The United States Supreme Court refused to con- 
sider petitions for habeas corpus a n m g  from decisions of the Tokyo 
T r ~ b u n a l . ~ ~ ~  A s  the Supreme Allied Commander, General 3lacArthur 



19961 JCRISDICTION OVER FOREIGN NATIONALS 61 

issued the Proclamation establishing the Tokyo Tribunal, approved 
Its Charter, appointed the elevenjudges, and served as the appellate 
authority in reviewng its findings.231 The President also issued an 
executive order appointing the chief c0unsel!3~ The United States 
support for the tribunal was so extensive that the Tokyo Tnbunal 
consumed one-fourth of the paper used by the occupation farces and 
had to be resupplied at  one point by American 8.29 bombers.239 

Despite the role of the United States in convening the Tokyo 
Tnbunal, the Supreme Court wrote that  General M a c h t h u r  acted 
''as the agent of the Allied Powers."240 Therefore, the United States 
federal courts had no power to review, affirm, or annul the Tokyo 
Tribunal's proceedings. In  a thoughtful c~nmmence, Justice Douglas 
recognized the international character of the Tokyo Tnbunal as a 
negotiated arrangement  among the  Allied Powers.241 Just ice  
Douglas concluded that "the Tokyo Tribunal acted as an instrument 
of political power of the Executive Branch of Government."Z42 The 
Supreme Court recognized that  international law and international 
obligations can alter the legal nature of American military forums 

Juatice Bernard's concurrence to the Tokyo Tnbunal's judgment 
echoed the Supreme Court 's sent iment .  He  concluded tha t  "a 
Umversal authority would be the one competent to create tribunals 
to  judge individuals accused of crimes against universal order."243 In 

sidsrniron denied 89 F supp 713 ID D C 19491 (IWIth the sentence af the mdlfary 
tribunal OF the conqueror rherher m the Philippine Island%. or Nurembsrg, UT st 
TokJo, a District Court of the United States hae neither the power to interfere nor the 
reaponabihl) Carreerian af errors must l ~ e  with the pdil ieal  branches of gowrnment 
or w t h  what caurta msv have the ~ o w e r  f n  act ") 

Justice Jackon filed a epeeid memorandum which stated hls % ~ e w  as to partrc~- 
patian ~n rhe decmoni despite hie prominent role sf Nuremberp. 335 L! S 876 I19481, 
reprinted m I1 THE LAN or Wm A D O C I M E I T ~  HISTORY 1184.1187 [Leon Fnedmsn 
ed 19721 Jumee Jackson understood the ~agmficsnce of the cases. and felt that he 
should break B developing four to four tie because "the IEJYCS here 818 tml) near 
ones They only in,dve decmon a i  liar cnrnee ~ E P U ~ S  reeandanly, for pnmanl? the 
deeman wll  erfabhih or den) that thxe Court haa porer t o  rejlew exercms of m h  
taly power abroad and rhe President's conduct of external affars of our Government " 

id at208 
24% Id ar 215 
243 \\hlteman. 6 U p m  note 232 a t  974 
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essence. President Truman and the Allies enforced international law 
because there was no other mechanism with mmlar authority and 

The modern conduct of peace operations presents a striking 
parallel. Chapter VI1 of the Cmted Sa t ions  Charter al lows rhe 
United Piationa Security Council t o  decide what measures nre neces- 
sary to implement i ts  decisions and t o  call on member states to 
apply such measure6 244 Chapter VI1 poaers encompass a variety of 
actmns to  remedy perceived threats t o  international peace and s e w  
,itgzr5 The Security Council exercised Chapter VI1 enforcement 
authority to establish tribunals to enforce inrernarional I an  ~n 
R\ianda246 and the former Yugoslavia 24i 

One step away from eatabliahing tribunals, the Security Council 
authorized member states to ULB "all necessary measures" against 
Somalis responsible for unprovoked attacks against UPiOSOhI I1 per. 
s ~ n n e l . ? ~ ~  The Security Council defined measures against suspected 
criminals as "including to secure investigation of rheir actmns and 
their arrest and detention for proaecutmn. trial. and punishment 'li9 

Pursuant to this authorit), United States forces had authority t o  use 
force to capture and detain suspected criminals 2 x  

resources 

. . .  r :.<.. : . I ; . . .  ,,. . . .  . . I  - . .  . :. ~ . . .  . . . . . . . .  ... . r . . .  .l< . .  ,. . . .  ; , L . " . .  
. . . . . . . . .  . .  . . I  . . :  

?+ io See ulao S C Res 865 U S  SCOR 48th Seis 3250fi  ":!E 1's Doc 
F RES E65 1993 ,-eafilrrnmg rhar 'haie uno strack V'SOSO31 I I  periuinel  r o i r d  3e 
beld crmnna'l? Terpani.ble for the a r t s ik i ,  

' 5 '  Teleohone I n f e ~ w u  virh Lieutenant Colonel Frank Fau??a.n F e b r u a n  5 ,  
1996 L i e ~ r e n a n i  Colone' Fountain seried ui fh  Llnired Efstei  Fa,csi deplored to 
S o r n a . ~  ~ u m ~  O p e ~ a t m  Rertore Hope 



19961 JURISDICTION OVER FOREIGN NATIONALS 63 

Because the Security Councii authonzed "ail necessary mea- 
sures.'' the  Secretary General also could have requested United 
States forces to prosecute detainees. The Security Council's unre- 
stricted delegation of authority would have arguably allowed United 
States military tribunals to prosecute the persons described by 
Resolution 837 even without a specific request from the Secretary 
General. Under the auspices of the Security Council, United States 
military tribunals would have enforced international law under 
international authority 

Just as President Truman exercised his executive authority 
after World War 11, the  President exercme~ the authority of the 
United S ta t e s  in t he  field of foreign relat ions 261 With the  
President's concurrence, United States commanders could enforce 
international law and would act as internatianai tribunalsZ6* The 
punitive power of tribunals convened under United Nations Charter 
Chapter VI1 authority would therefore arise from international law 
and not from the UCMJ. 

Nevertheless, t he  Security Councd cannot compel United 
States commanders to prosecute international crimmals. The deci- 
sion to prosecute a particular person remains ~n the hands of United 
States authorities subject to the availability of evidence and the 
overall tactical situation A military tribunal initiated under the 
authority of the Security Council would in essence be an interna- 
tional forum capable of punishing any international offense pre- 
scnbed by the Security Despite this potential basis for 
subject matter jumdiction, the existing provisions of the UCMJ pre- 
vent a commander from establishing personal jurisdiction over for. 
eigm nationals dunng operations other than war 

C. Crimes Under Custornarq International Law 

Enforcing international law under  the auspices of United 
Sat ions Charter Chapter VI1 allows the commander to prosecute 
crimes beyond classic "war c ~ - i m e s . " ~ ~ ~  Pursuant to Chapter VI1 

United Starer ,, Cumms-\Vnght Corp ,299 U S  304.318-21,19361 
252 Hirota v i l ackthur .  Gonrral o f t h e h m y ,  338 U S  197 198 (1946' 
26a Id ( 'Xe  are aafiefied that the tribunal sentencing these pelmonerr 13 not a 

tribunal a i  the United States"1 After a more ngoraus anal?aii than the per curiam 
oplmon, Justice Douglar noted "Here rhe President did nor uriliie the canrentronal 
m h t q  t nbunak  provided by the Article% of \Tar He did not act alone hut only ~n 
caquncnan uith the .Allled Powers This tribunal *as an international m e  ansnged 
through negotiation with thehlhed Powers " I d  at  208 

See 11 C H i R l F  BA.%IOU\I, .4 D m  IhTEmITloh.*l C n i ~ i v u  COOL &\o D m  
SI~TTUTE FORAY I~ERVATIO%L CRIMI\L TRIBUUIU. 130 11987, (war  crime^ "connrt  of 
conduit which 15 prohibited by the mle i  of internatma1 Is_ applicable m armed ean- 
nict, canventions to *hwh the panics are Parties. and the racomnlzed principles a i  
international lax or armed oanflnt") 
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authont?. United States mllitaty forume could enforce multilateral 
treaties and the broader class of criminal international human 
r ights  violations. Jus t  BS the  Kuremberg and Tokyo Tribunals 
defined and enforced existing international law. the Security Council 
does not invent international criminal law Taken together. the pot. 
pourri of treaties, s ta te  practice, General Assembly resolutions, 
International Court of Justice opinions, and Security Council actions 
entitle e v e t y  human to certain fundamental rights.25S 

International laa recognizes B range of human rights wde-  
tians which occur short of the international armed conflict threjh- 
old. Phrased anather way, international human rights law crimmal- 
izes B range of offenses subject to the universal jurisdiction of all 
~ t a t e s . ~ 5 ~  During the last half century the evolution of human rights 
law has been the dominant trend in international law.25' The United 
Nations Charter obligates states to seek "universal respect for, and 
observance of, human rights and fundamental freedoms for all with. 
out distinction as to race. sex. language, or 

In the wake of  the  United ZTatmns Charter ,  the  General 
Assembly passed numemns resolutions promoting human r ightsF8 
and the worlds resonal organizations enacted treaties designed to 

266 \ l a d m u r  Kartaihkin Human RnEhfz and Hemaniiaiian lniei~anl ion zn Lo% 
m o  FORCE I% THE SN I ~ T I R S ~ O Y A L  O ~ E R  2 0 2  Lori F Damrairh & Dawd Scheffer 

'1991, 
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protect human rights.260 Modern internatmnal law entitles ordinary 
people to 'rights that belong to them a3 members of the internation- 
al  c o m m u n i t y . " 2 6 1  International Court of Justice decisions also 
establish the consistency of customary human rights Chapter 
VI1 enforcement authority ~rmes because "human rights have final. 
ly been removed from the excIu.we jurisdiction of states and lifted 
up into the realm of international The term continuum 
crimes encompasses an array of human rights law which operates 
alongside the codified laws of war. 

9 6 0  Sei e g  A m e n c a n  C a n r e n t m  on Human Rights, Tar 22 1969 O A S  
T ~ e a t i  Eenes So 36 O E S e r  L .V I1 23 doe rev 2, m n m d  anto fore? July 18. 1976, 
European Canien r ion  for  t h e  Protection of Human  Rights  and Fundamental  
Freedoms, Uoi 4 1950 213 D N IS 221, m l m d  i n l o  farm Sept. 3, 1953. as ammd- 
sd b~ Protocol No 3, entered into force Sept 21. 1910, and Protocol So 5 ,  snfrrrd 8nf0 
farce Dee 21, 1971, African IBaqull Charter on Human and Peoples Rights. 0 A D .  
Doc C.4E LEG 67 3 rev 5 ,  June 27, 1981. rawinlad m 21 I L M 58 11962~ 

they merit international pm~eerion I" the form afa  cmiention reinformng or comple- 
menting the pratecrion pramded by the domestic I s v  offhe American states 28 1 L 11 
161 119898 The lamcal  corollary ID the developmenr of human rights has been the 
shiftinp i w u s  nfsaiereignry Becaure all individuals pusse8s a hod) of rights i ~ m p l >  
due to  t h e n  e x l ~ f e ~ e e  BS hums" inhabitante of the planet. governments cannot dlare- 
gard i o i e  rights w f h  impunity According t o  m e  scholar. raverergnty of B $rate E 
~ O Y  derned from the ~ ~ 1 1  of the people, and naf from lhe illeglrimate poseemon of 
pouer >V Nichael  Reisman. So~rreignts and Human Rights ~n Confempamr) 
Infeinofimal Lad, 6 4 i u  J I V ' L  L 866 867 119908 Thus. B gmernmenf that disre- 
gards the hasic human nghrs of ~ f s  ciriien~"eannof hide behind the prolecfne z h d d  
of mvemgnfy ' Id at 872 Some L-mred States mufie have r e c o p i e d  that the can- 
cept d i u s  m p m  might have a domestic le@ effect See, e g .  Onired Stares Citizens 
of Nicaraupa, Reagan. 659 F2d  929 tD C Cir 19881 ?'If Congress adapted a foreign 

that  resulted ~n the enilsvemenf af our cihieni 01 of other mdlwdusls. rhar 
might *ell be subjeer to  challenge ~n domestic eoun under mfernatmal Isu ' ,  
f P n n c i  \ Federal Republic af Germany 26 F 3 d  1165. 1162 1D C Cir 19941 

lholdine that rhe district court did naf have ruhiecf matter iuriidiciran under the 

zdz See.  e il Suclesr Tests Australia v France!. 1974 I C J 253 303 (December 
20, 1974, 'Opk lan  of Judge Petrenl, Adviaor? Oplnlan on Legal Coniequencee for 
States of the Continued Presence of South Africa ~n Namibia #South W e s t  Africa, 
Savmfhi tsndmg Secvrlry Cauncil Resolution 276 ,19701 1971 I C  J 16 (June 21, 
, 9 7 1 ,  ~~ ~ 

zii Bartram 5 Brawn, The Piatemon of Human RLghls zn Disintrgiatzng States 
A.Ysa Ciicllangr. 68 CHI -KEW L REI 203. 214 11992' For example, ~ io l s tmn8  of 
human right8 h i  the Republic of South Africa. have been on the agenda of s lmo~f  
e i e n  General Assembli The Serurifv Council declared that South Urican ,mlatmnb 
d&bed internatianai peace and c&rity, called for an arm: embargo agamit rhst 
counfv, and took the firsr a c t m  under Chapter VI1 agamst that c o u n r l ~  upan B find. 
mg that > t i  polrim *ere "fraught ui th  danger to inrernafional peace and eecunty ' 

Rei 421 K S SCOR. 32d Sesa . 2052d mu. U S Doe S RES 421 11977 
s c  Rei 1 8 1 . 1 6 ~ ~  s c 0 n . U ~  D~~ S I T F I ~ R ~ \  I a t i r i s 6 3 r  sIPeiSusc 
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Human rights mstruments, multiiateral treatiea and the l a w  
of war combine in a complicated Interplay of nghrs  and obliga- 
tions 264 In general. human rights law applies at  all time, treaties 
apply when the conduct meeta the definition m the ~nstr'ument. and 
the l a w  of war ~ p p l y  dunng an armed conflict within the meaning 
of Article 2 of the  Geneva Conventions 266 The United Katmns 
Security Council uses the  phrase ''laws or customs of war" as a 
shorthand description of the humanitarian obligations which arise 
d u n n g  in t e rna l  or international armed conflicts 2 6 6  Using the  
Security Council definition. the " l a w  or custom3 of ivar" nearly coin. 
cide with my conception of continuum crimes Using either phrase. 
human rights IBU, meshes with the law of war to create B modern 
system in which "the distinction between interstate uars and civil 
wars is losing 11% value as far 8s  human beings are concerned "26: 

1 Common Article 3 Protections-The provisions of .4rtiele 3 of 
the Geneva Conventions provide an ideal >eh& for analyzing the 
interrelated web of international law Article 3 of each Convention 
applies identical lanpuage to "armed conflict not of an international 

Common Article 3 
"persons taking no part in host) 
bound to appll-, as a minimum"26a Unlike the class of grave breach- 
e s  of the  Genera Conventions, no treaty identifies xlolatmns of 
Common Article 3 as international crimes. Therefore. some conclude 
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that  humanitanan law applicable t o  noninternational armed con- 
flicts "does not provide for international penal responsibility of per- 

Criminal liability for violations of Common Article 3 arises 
from the substantial body of cuetom and precedent that  prohibit the 
underlying acts. The Nuremberg legacy dispels any argument that 
violations of customary international law cannot narrant  cnmmal 
penalties. By 1949 standards, Common Article 3 was a "radical 
transformation of the law" because It applied international abliga. 
tions to internal The evolutionary force of current CUI. 
tomary law undercuts the absence of express criminal prohibitions 
in the text of Article 3 like moving water erodes a river bank. 

After almost fifty years as a legal norm, Common Article 3 is 
the  "universal contemporary recognition tha t  . . . fundamental 
human rights exiat."2r2 The existence of such basic human rights 
requires a corresponding duty for all states to respect and observe 
those rights 273 Therefore, Common Article 3 defines international 
crimes because all parties must respect an international obligation 
"that is so essential for the protection of fundamental interests . . 
that  its breach is recognized as a crime by the internatmnal commu. 
nity a8 a whole."274 

In this hght, Pictet commented in 1968 that Common Micle  3 
"merely demands respect for certain rules, which were already recog- 
nised as essential In all eivilised countries, and embodied in the 
municipal law of the  ststes in question long before the [Geneva] 

Son8 gudty of "lalatlans " Z i O  

210 Denise Plartner.  The Penal R e p r e s s i o n  oiV101ations of l a i r i n a r i a n o l  
Humomtarion La- Aanlicabla an Son-lnfainafional Armed Conflicts 30 IVTL R i i  

ex ib tb  are crimes a g m e t  humanity and genocide " these cammenfr preceded the 
appelisre mlmp of the lnrernaiional "nbunal for the Farmer Yugoiiawa which con- 
cluded othenulie. 

Z T I  Richard R Baxter. Modrrniiing chr Lou of War, 76 MIL L REI 166 166 
11976! 

hlemarial of the Goi,ernment of the Umted Stares of imerrcm. at  71,  Care 
Concerning Vmted States DIpiomaiic and Consular Staff in Tehran I U S  L Iranl. 
1980 I C  J 3 iJan 19801 

2T4 Internahanal La- Cammlsamn, 31 U S  M O R .  Eupp No 10, at 226 1976'. 
cifrd an 2 PB I\T'L L Camm'n 96 (19761 
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Convention WBL signed.'2:5 The International Court of Justice noted 
in dicta that the provis~ons ofArtiele 3 embody "elementaly consider- 
ations of In another opinion, the International Court of 
Justice solidified the stetus ofArtmle 3 protections 85 customary law 
by describing them as a "minimum yardstick, in addition to the more 
elaborate rules to be applied t o  international armed confl~ts."277 

Recent developments have reinforced the s ta tus  of Common 
Article 3 as customary international law In the Context of an Inter. 
nal armed conflict in Rwanda, the Independent Commission of 
Experts concluded that Common Article 3 supports the principle of 
Indivldual criminal Iiabillty.2i8 As a result. the  Statute  for rhe 
Intesnational Tribunal far Rwanda conveyed prasecutormi power 
over violations and threatened violations of Common Artxle 3.279 
Arguing for the Statute of the International Tribunal for the Farmer 
Yugoslavia, the representatives of the United States, of the Kmted 
Kingdom. and of France all asserted that  violations of Camnian 

12 AL'LSI 1949 11- G E \ E % i  

10 Ilfe. health and physical or mental =ell  being 01 persanr 
n u d e r  BE *ell as cmel treatment %ch 8s torture muflla- 

Ourrsgee upan perianal dlgmfy, ~n particular h u m h a r l n g  and 
deradinp treatment 'ape eniorred p m " t t u t m  and an? form o i  >"de- 
cent B I I B U l f ,  

8f Plllspe 
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Article 3 are punishable ab international crimes 280 The Joint Chiefs 
of Staff and the American Bar Association alao recognize that  the 
euStomary international law character of Common Article 3 supports 
international crimmal prosecutions.28' 

The description of Article 3 prohibitions as continuum crimes is 
apt because the acts are criminal during internal armed conflicts 
and remain so throughout the spectrum of conflict. Various nations 
have convened national trials for individuals charged with vioiatians 
~ imi ls r  to common Article 3.262 Paraphrasing Pictet, what criminal 
could argue that  torture, murder, mutilation, summary executions, 
or other acts which violate Common Article 3 are valid tools for 
human relations?263 Therefore, "Common Article 3 is beyond doubt 
part of customary international law,''284 and as such supports crimi- 
nal prosecutions for violations of its protections. 

2.  Crimes Against Humanity-The pattern of international 
agreements, customs, and judicial precedent fits together to pra- 
scribe crimes against humanity. The rubric "crimes against humani- 
ty" describes a range of offenses closely related yet distinct from 
Common Article 3. International law define8 crimes against humani- 
ty as acts of murder, extermination, enslavement, deportation, 
mpnsonment, torture, rape, persecutions on political, racial, or reli- 
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p u s  grounds. and other inhumane acts Common .irticle 3 and 
Crimes rigamst Humanit:. therefore, encompass the same kind of 
acts which violate ' the e l e m e n t a q i  consideratima of humanity"286 

Because crimes against humanit? violate basic human nghtr 
they govern conduct during all  armed conflicts, whether internal or 
m t e r n a t i m d 2 6 7  The London Charter recognized crimes against 
humaniry 8s B ~ 1 8 s ~  of offenses distinct from war crimes zB8 The 
Statute of  the Internatmnal Trirlbunal for the Former Yugoslavia 
establishes jurisdiction over crimes against humamty 'committed in 
armed conflicts. whether international or internal in eharacter'26g 
The R w a n d a  Statute l i k e w i s e  a l lows  jur i sd ic t ion  over crimes against 
humanity without restricting the offenses to international armed 
conflicts.2g0 Describing the evolution of the law, one scholar noted 
that crimes against humanity are autonomous offenses and tha t  
"crimes against humanity may be committed in time of \war or in 
time of peace; war cnmes can be committed only in time of i \ar  "201 

In this \ e ~ n ,  the International Law Commission recognized 
crimes against humanity as a separate crime defined by g e n e r a l  

S t a f ~ t e  of the lnfernarional Tribunal supra note 1 7 3 .  art  5 .  Rvs ioa  Sta:ute 
S"D,O note 102 am 3 

zcs Stature af the Inlernafionsl Tribunal, 6upra note 173. a n  5 
Rwanda Statute. wpro  note 105, art 3 
Serenth Report on the Draft Code a i  C n m e i  hgamrt the Peace and Secunr) 

of blsnkmd I19691 2 7 8  or THE I L C 66 U N Doc Ah' CS 4 SERA 1 9 8 9 i d d  1 
at  E: 

'9: 
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internanonal law.292 Therefore, crimes against humanity LS a "self 
contained category" proscribing conduct during any type of armed 
conflict "without the need for any formal link with war crimes "293 

Given that crimes against humanity infringe on fundamental 
human rights, anyone can be a victim. M i l e  the  basic protections of 
Article 3 cover all persons at  all times, international custom limits 
crimes against humanity to large-scale offenses against a cw~lian 
population. The Rwanda Statute, for example, authorizes punish. 
ment of crime8 against humamty when "committed as part of a 
widespread or systematic attack against any civilian population on 
national, political, ethnic, ramal, or religious grounds."294 By defini- 
tion, then, 'The hailmark of such mimes [crimes against humanity] 
lies in their large-scale and systematic nature. The particular forms 
afunlanful act . . . ere less crucial to the definition tha[n] the factors 
of scale and deliberate policy, as well as in them being targeted 
against the cwilian population."2y5 The distinction between human 
rights vmlations and crimes against humanity is one of degree and 
not of effect. 

Crimes against humanity are continuum crimes because the  
class of offenses are crimmal during peacetime, and retain that  
character throughout both internal and international armed con- 
f l i c t ~ . ~ ~ ~  Crimes against humanity demonstrate the need to define 
continuum crimes because of the haphazard intersection of interna- 
tional crimmal iaws. For example, widespread slaughter of citizens 
for political purposes 1s a crime against humanity, but It would not 

?92 James Crawfard Current Drroloprnrnt The ILC Adopt8 a Statuto for o n  
Inf?maimnal Ciirninol Court, 89 AM J l W L  L 404, 410 119961 lmtmg that Artrele 
20 of the 1994 Statute canfernpriidietian over four offeneel defined by general inte~. 
national la* ma, Lhe clime ofgenocide. lb) the enme  of eggreman, (cl s e r m s  w l a -  
tmni of the l a ~ e  and c u d m r n ~  applicable m armed canflm, and :dl crimes aminrt 
humanity1 

2g1 1 OPPEYHEIWS I \ I E R ~ A T ~ ~ U  h u  996 [Robert Y. Jenninga & .Whur Wstts 
e d e ,  19921 

2* Ruanda Statute, mpra note 105, art 3 See also Statute ofrhe  International 
Tribunal. s u p m  note l i 3 ,  art 5, Repart ofthe Secretary General. supra note 173.  1 
48 

2e1 Reparr of the Inrern%tmnai Law Cammiesmn on the work of ~ t a  forty-sixrh 
3eismn, K.S GAOR, 49th Sew Supp No lo, at 76, U N Doc A49 10 (19941 The 
International Lax  Commieiion explained Ariiele 20 af the Draft Statute for an 
International Criminal Court using the quoted langvege The Repart defines the term 
"directed againit any w ~ h a n  p~pulation by ~epes tmg the S X B E ~  ~ a m e  language from 
Article 3 ofrhe Rwanda Stature, supra nore 106 and aecampanying text 

2s6 Theodor hleron. War C r ~ m e s  ~n Yugoaioiia and the D e i a l o p r n ~ n i  of 
intainoiionai LW sa ~ \ i  J INTI L 78, 85 i i y w  hiany human rlghtb eamentlani 
render certam type8 ai behamar between e i i i i en~  of the i smi  state as mternstmal 
cnmea whether committed in peace or W B I  The "tangled rneshmg of crimes mgamst 
humamty and human rights ' 'mlhlate~ ~ g e i n s t  requiring a link with war for the for. 
mer The better opinion today 16 that cnmee egaincl humanity m s t  Independent- 
I/ ofusr"1d 
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violate the Genocide Conventmn.29; On the other hand, torturing 
severa! armed combatants would violate their rights under Common 
Article 3, hut the acts of torture agamst those few combatants would 
not constitute cnmes asamst humanity 

The international l a w  of human rights operates alongside 
humanitanan laws of war to estahllshJurladictlon over conduct pro- 
scnhed 86 criminal The transition from peace to war is one land- 
mark to help lawyers apply the right set of law to criminal acts. 
However, on both sldrs of the divide. the definitions of various 
treaties limit the scope of criminal jurisdiction ''Black letter" treaty 
nghts  clash with customary mternational law to create overlappmg 
and often confusing applications. 

Despite fragmentation, mternational law provides the founda. 
tian far United States military forums to prosecute foreign natmnals 
whose criminal conduct threatens the achievement of mission objec- 
tives. My discussion m Section V harmonizes the V ~ I L O U B  shards of 
legal authority for prosecuting international crimes In Section V, I 
articulate a coherent class of contmuum crimes which warrant  
United States military jurisdiction over fareign nationals. 

V, The Substantive Scope of Expanded Junadictmn 

The class of continuum crimes IS the lo@cal applmation of the 
principle of omne majus contmet ~n se r n ~ n u s .  "the greater always 
contains the less."29@ Continuum crimes define the class of funda- 
mental human rights which precede armed conflicts and p m t e ~ t  per- 
S O ~ S  throughout the spectrum of conflicts. It is incorrect t o  maintam 
that all human rights guarantees "apply always and everywhere."2g9 

authority of the Torture Ylctirn Prorecrlon Act of 1891 
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Human rights law describes an array of pedantic protections, the 
loss of which would be regrettable but not  devastat ing to the  
~ i e r i m . ~ ~ ~  Armed conflict modifies most human rights protections 
and may suspend some rights altogether.301 

In sharp contrast, continuum crimes embody "certain overrid. 
mg principles of international law" that  cut across the spectrum of 
armed During armed conflicts, the weight of interna- 
tional law bans slavery, murder, prolonged arbitrary detentions, tor- 
ture ,  and other systematic crimes against noncombatants. Many 
multilateral treaty provisions and domestic constitutional provisions 
echo internationai condemnation of those practices. 

The world also condemns genocide and torture, or other cruel, 
degrading, and inhuman treatment by cnminalmng those offenses 
domestically by state legislation and Internationally by dedicated 
conventions 303 These crimes are more than mere legal abstractions 
because violations of jus  cogens rights attack the foundational rights 
of human beings. Real victims suffer when criminals commit mur- 
der, torture, unlawful detentions of innocent people, and other 
heinous crimes.304 

In other words. continuum crimes represent the class of j u s  
cogens norms that are "accepted and recognized by the international 
community of states 8 %  a whole as a norm from which no derogation 

300 Louis B Sohn. The  Nali lnieinvfionvl Loa Pro tec t ing  the Rzghfs of 
lndzi iduair Rather T h a n  Sfafer, 32 Ahl U L REV 1. 9-12 11962, 'describing the 
instruments comprising the International Bill of Human Rights. a; \\ell SP some fifty 
other m i f r u m e n f ~ ,  declarstmns, and c ~ n ~ e n f i ~ n i  o n  ipecific human  rights and 
humanitarian I S J Y ~ E )  One example IS the freedom a i  ammbly  enshrined m A m c l e  
20 of the Universal Declarafmn. supra note 193 and Article 21 of the C l n l  and 
Political Covenant, International Covenant on Civil and Polmral Fughti, G.4 Res 
2200A Dec 16, 1966, 21 MOR. Supp No 16. ar E2. US. Doc A6316 119661 999 
U N T S  171. rntiird ~ n l o  i a i c r  Mar 23, 1976 'hereinafter C i i i l  and  Political 
Covenant1 
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is permitted 30E Recognizmg that continuum crimes embody j u s  
cogens norms has several important results 

In  the context of armed conflicts. the most striking aspect ofjus 
cogens norms E that states cannot consent to any treaty prormans 
which violate those norms 306 The codified laws of war build on the 
foundation ofjus  cogens norms, but codified l a w  of ~ ' s r  do nor e l m i .  
nate nor nullif> the effect o f j u  cogens International treatie6 may 
establish specific legal rights applicable in defined circumstances. 
but states can never contract away theirjus cogens obligations 

For example the Geneva Convention Relative to the Treatment 
of Prisoners of War establishes a special set of rights and duties per. 
taming to a select class of persons in a limited setting. The law mad. 
ifies the prisoner's rights to freedom, but it does not extinguish the 
prisoner's preexisting j u s  cogens ngh t  to lire Yo treaty provision 
could permit a detaining power to murder prisoners in it6 care 
Without referring to J I L S  cogens norms, the International Court of 
Justice has left no doubt that the international liberty of contract 
does not allow atates to violate basic civilizing and humanitarian 
"high purposes ' 4 O -  Jus cogens norms thus dictate that states depart 
from the  absolute sovereign-state model Smdar ly ,  cont inuum 
crimes "prevail over and inialidate other rule8 of international law 
in conflict with them "30e 

Because continuum crime8 protect individual rights of a uni- 
versal and general nature, they impose obligations a n  the entire 
international commumty309 All states muat comply with t h e j u s  
cogens provismns of the 1969 Vienna Convention on the Law of 
Tmaties. One scholar describedjus cogens norms as "rules which. 
while embodied a treaty. [are] still valid as curtomap rule5 for 
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States not bound b y  the treaty, and hence for states ~n generai"310 
Statee must  respect j u s  cogens  narms regardless of territorial 
restrictions imposed b y  broader human right8 instruments 311 

Finally, the s ta tus  of continuum crimes as J U S  cogens norms 
permits universal jurisdiction over those offenses. All states can 
demand and enforce compliance with JUS cogens norms because of 
the fundamental character of that  lau,. By definition, J U S  cogens 
narms exist "in the  higher needs of the internaaonal community" as 
apposed to  serving the policy goals of individual states.312 

Universal jurisdiction to enforce j u s  cogens norms arises 
because widespread vmlatmns m e  "a great danger to the interna- 
tional community BS a whole and t Q  the efiectweness of internation- 
al law in international r e l a t i0n8 . "~~~  Cherif Bass~auni described the 
indirect enforcement of international crime8 by domestic forums as 
' t he  essence of international criminal law."314 United States forums 
have jurisdiction over continuum crimes because they are universal 
jurisdiction offenses. However, that  jurisdiction only has practleal 
value IC accompanied by the statutoly basis for real prosecution of 
real cnmmais.313 

310 Suy, supm nore 307. at  53 

312 Allred Verdrasz, Jus Disp~~ i f ivvm ond Jua Cogrns zn inhrnaironal ha. 60 
AM J lZT'L L 56,  58 11966) 
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To clarify, continuum crimes include the following mernatianal 
offenses. genocide. slavery or engagmg in the slave trade. the mur- 
der or causing the disappearance of indiwduala. torture or other 
cruel, Inhuman, or degrading treatment or punishment, prolonged 
arbitrary detention, and systematic racial discnmmatmn. These 
crimes violate fundamental human rights guarantees of persons in 
time of peace or war. Crimes against humanity 1s another continu. 
um crime nhich overlaps to some extent the hated offenses 316 

Finally, the crime of attacking United Nations personnel is a 
unique continuum crime. Attacks against any noncombatanta are 
universal jurisdiction offenses which wolate the fundamental nghta 
of the v m m  United Nations personnel deployed on noncombat m w  
i o n s  are merely a specml group of noncombatants United Nations 
personnel may even be entitled to greater protection due to  their 
status as repreaentatiies of the international community. A6 a 1 0 ~ -  
c d  corollaq, the continuum crime of attacking United Nations per. 
sonnel ceases to apply when United Nations personnel participate in 
international armed conflicts. Because the class of continuum crime3 
applies a c m s  the spectrum of armed conflict. accused cannot escape 
punishment simply by claiming that a ~ v e n  conflict did not rise t o  
the level of an international armed conflict 

The grouping of continuum crimes does not represent a new 
statement of international criminal l aw For almost twenty years, 
scholars have sought to define the "irreducible core of humanitanan 
norms and human right8 that must be respected in all situations 
and at all times ''317 International law proscribes the class of actmns 
I call continuum crimes because each offense outrages the con- 
science of civilized n a t 1 0 n s . ~ ~ ~  However, the mane of overlapping 

afiiamanitanan Lor 

A w n a i i ~ i  37-98 103 105 119748 This approach might be termed rhe nstursl law 
iisupomt hrcordmg t o  the ratural la* frame of reference all other i o u r c e i  01 l a w  



18861 JURISDICTION OVER FOREIGN NATIONALS 67 

laws and treaty rights creates confumon which cause8 lawyers to 
debate, legislatures to deliberate, and scholars to equwacate. In the 
meantime, criminals perpetrate deliberate and widespread continu- 
um crimes and remain u n p ~ n i s h e d . 3 ~ ~  

In the wards of the Israeli Supreme Court, internationaljuris- 
diction exists over offenses which "shake the internananal communi. 
ty to its very f ~ u n d a t m n s . " ~ ~ ~  Even though the United States has 
universal jurisdiction over the class of continuum cnmeb, enforce. 
ment depends on clear domestic legislation.321 The phrase cantinu- 
um crimes 1s a figurative toolbox to collect and organize the category 
of offenses which allow the United States courts, and other state 
courts, to punish foreign nationals. By ma lo^, United States prase- 
cutors do not have an organized framework for punishing mterna- 
tional criminals. 

r e c o p r e d  by the International Court of Jumce must "be rubjeet to the m l e ~  af mler. 
natianal law eancerningjus eapns " hlrihael Akehuret, The Hierarchy oftha Sources 
of I n s r n a i m a l  Law. 47 BRIT YB III'L L 273. 281-82 11974.6) On the arher hand, 
the clear language of Article 53 af the Vienna Convention makes the status of j u a  
cogem norm6 dependent on acceptance b) mares Thla mlghr be termed the pms~twe 
law epproach Appiymg either methodolow, my lhif of continuum ~ r i m e s  ~onififutes 
ius mimi norms which eeneiate univerisl lvr iedmon Whds the &QS of cmtinuum 
crime. protect8 very b a i i .  COX human nghis. they m e  811 also defined and proscribed 
by a number of iniernarianal init lumenti  

l L B  For a fascinating dircubiion a i  the efforts some governmenti have made to 
punish perpetratare SDO Saomi RahbArnara Comment. State Rerponsib~li ly to 
Investigate and Prosecute G i a ~  Human Raghfa nalalians zn Inleinatianoi Lau, 7 6  
C m i  L REV 451 11990: Sir also Jordan J Paust. a p p l  
Criminal Laws to Eirnts an ihr Foimer Yugasfaria, 9 *\I 
(19941, Laus Gentile Terror Seems Cnmnmly Ko~mnl ,  N 
A14 ICanadian diplomat with the High Commissioner for Refugeee lamenting the 
lack of effectire protection. adding"If1he ao.ealled leaders of the We:esiern world have 
known r h s r  IS happening here far the lait year and a half They iecene play by play 
reports. They talk of prnsecutmg war c r ~ m m l s ,  but do narhmg l a  stop the rnmes. 
May God Lrgrve them May God forgive us a l l " ) .  M Cherif Baasiouni, "Crimes 
Againat Humamty'' The Need fora  Spreioliird Conumtion, 31 COLUM J T m s h A T ' L  
L 467, 492 11994! ?present paamwy . tragle inaction ofthe world% m w r  powers, 
u,ho have faled to mevent 01 b t o ~  thebe eienfe"1 

Attorney General of Israel Y Eichmann. Israel Sup Cf. 119621. 36 Int'I L. 
Rep. 277 119681 iepnntsd in 11 THE l.4~ OF Km .1 DOCUME\TUIY HXTORY 1627, 1673 
[Lean Friedman ed , 19721 In this famous case. Israel exercised universsliunsdictian 
over Adalf Eirhmsnn. Israeli agents abducted Exhmann ~n Argenflna and returned 
him to Jervialem to  stand trial for crimes against humanity Israel did not even exiat 
81 the time the crimes occurred. and thx  case shows that neutral states can prosecute 
~ B Y B  breaches afrhr Geneva Coni,ennona case 

See o lm Sideman de Blake v Repubhe af Argentma, 965 F2d 699, 714-18. cert. 
dmtrd 113 S Cf 1812 11993, laeta of torture were vlalatlons ofius eogiw snd CY%- 
tomsry internstianal l a w ,  although the p r o v m o n s  of  t h e  Farelgn Sovereign 
Immunirieb Acts mll apply! In the Ezchmonn m e .  supra note 320, l m e l  applled a 
domestic statute cnmmalmng crlmea agamf hvmamfy "done dunng the permd of 
the Nazi regime I" an enemy coun t ry"  Waldemar A Solf. War Crimes and tho 
Nurembmg Priniipie,  zn JOH) K MOORE LT A L ,  NATlOhllL SEcunlrv LAW 339.379 
119901 
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International Armed Conflict Threshold 

I 7- 

Figure 2 

Figure 2 Illustrates the relationship between the J U S  cogens 
offensea 1 call continuum crimes and the established laue of war. As 
depicted above, continuum crimes encompass the most basic and 
powerful human nghts. Continuum crimes h w e  greater magnitude 
than the laws of war in the sense that they define cnmes which exist 
pnor  to and independent of the Btate of armed conflict The J U S  
cogens offenses I term continuum crimes operate ''as a concept sup.  
rim to both customaq international law and treaty [law] 1'322 

As Figure 2 illustrates. the character of continuum crimes 
remains constant as armed conflict escalates. Due to theirjirs cogens 
status. no pro\ision of international law replaces the body of cantin- 
uum crimes. The continuity of continuum crimes is consistent with 
Telford Taylor's observation that  war consmts largely of acts that 
would be criminal If performed in time of peace 323 Armed conflict 

. .  

. .  . . . . . . . . 
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lays a blanket of immunitv over combatants only if they comply with 
the laws of 

The concept of continuum crimes recognizes that the acts pro- 
hibited by the laws of war retain the criminal character that  it 
would have had during a State of peace 3z6 Because the laws of war 
create a defined body of different rights and obligations, protected 
persons enjoy a duality of rights.326 This duality means that an act 
may constitute a continuum crime as well as a violation of a specific 
proriaion of the laws of war. The laws of war da nor replace continu- 
um crimes even though both bodies of law may proscribe the same 
conduct. United States forums retain independent jurisdiction over 
continuum crimes in addition to offenses arising from the laws of 

Building from the baseline of continuum crimee, Common 
Article 3 protections apply to conflicts "not of an international char. 
a ~ t e r . " ~ ~ ~  The protections of Common Article 3 resemble those of the 
continuum crimes because they apply at  the lower edge of the zone 
between war and peace. lmportantlfi Common Article 3 ensures 
humane t reatment  for all persons engaged in internal conflicts 
regardless of nationality328 The core body of jus  cogens norm8 
remains constant even though Common Article 3 conveys additional 
legal rights to all persons affected by the armed conflict.329 

Protocol I1 establishes a legal re@me of more limited applica- 
tion than Common Article 3.330 Protocol I1 develops and expands the 

war. 

324 For a discusnon of the legal cansequencei af the state of "war'  in modern 
lnfernafi~nal Is-,, see grneralb YOMZ D I Y E I L I \ .  I V a  A ~ O R E ~ S I O N ,  aw SELF DEILISE 
140.161 r1988i tconcludmg t h a t  men *hen the Unrred Nations Seeunfy Conned 
deems armed action by a 8tafe to be unlawful ~ggre inon .  indnidusl boldiere m either 
side r h o  hili enemy soldiers are immunized from criminal pro~e~ut ion  ae long as they 
&e\ rhelawr o f u a r l  

0 I A D  Draper, The Rdaiiomhm Bef~ lem the Human Rights Regrme and the 
Lau ofArmid Con)licn. 1 ISR YE. IIT'L L 191. 202 11971) [hereinafter Draper1 

Sea Theadar Yeran. Tohaids Y Humomlarian Doc!oiairon on Inleino1 Smfe, 
76 h J I \ T L  L 869. 866-66 119841. Herman Ilonfealegre, The Cornpat 
Sfale Pari)'i Derogation L'ndei Humon Rights Comentionn uirh lis Obligations 
C n d e i  Profocal !I and Common h i d e  3, 3s Av U L REV 41 ,44  $19831. \Vddemar.A 
Salf, Problems u t h  the application of Norma Gaoeining Jnfaiafafr Aimed conl7mt fo 
.L~on-Inamafmnal Aimed Canfliil, 13 GI J 1'1'1 & C o w  L 291 $19831 

Abhough I t 8  character ae euiraman inlernsfmnal Isw 18 open ta debate, 
Protocol I1 s ~ p l i i r  La "all armed conflict6 . Khirh fake place ~n the fernla? of B 
High Contracting Pa-? befKeen I ~ E  armed forces and dibaidenf armed forces or other 
orgamned armed groups which. under reaponrible command, mxerclbe such c m h l  
over B part of I t s  terntor) ai t o  enable them to carrj out matamed and concerted mil. 
Ita? ~peraliona and to implement this Praiacal" Protocol 11. supra note 4. nrr 1. 
para 1 

IZs 
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succinct guarantees of Common Article 3 331 From the human rights 
perspective, Pratocoi I1 embodies the "hard core'' guarantees of the 
1966 International Covenant on Civil and  Political 
Common h t i c l e  3 and Protocol I1 produce overlapping zones of 
rights which complement. but do not displace. preexisting continu- 
um crimes. Thus, for example, any deliberate killing of a noncombat- 
ant in the course of a noninternatianal armed conflict 1s punishable 
as murder under several complimentary legal regmes 333 

As figure 2 shows, the transition from internal to international 
armed conflict imtiatee the binding effect of the full body of the laws 
of WBT. The legal divide is sharp,334 but the reality of modern opera- 
tions can produce ambigu>ty about whether the laws o i  war actually 
apply.335 Some scholars argue for broad application of the Geneva 
and Hague rules because the law governing the conduct of warfare 
IS more than an abstract set of rules t o  permit the game of "wai" 
between states.336 

Despite their humanitanan component, the laws of war origi- 
na t ed  f rom t h e  tension a i  mili tary necessity and  expedient 

I of t h e  Old and beu 
T I R I I V  LAM OF *nr,ia 

bath international and internal armed eannicfs Profaisor Lei?. commented :hat the 
lack af B method far determining the ~ummsc le  application af the Inns of WBT to  B 

pamculsr situation 1% " m e  of the major inadequacies a f r h e  present la* of armed con. 
f l ie t"  HOUIP.D S LF\Y, KHE, BATTLE Rims Hov Cm Law PROTECT7 6 ,John Care, 
e d ,  1911) Srr O I Q D  Franco i~e  J Hampsan. Human Rights Lau and lntrrnvfianal 
Humanitarian Lvii xu0 Sidra of the Some Coin2 46, 60.51 DYlriD SATTIO\S Ct\rer 

596 Rlchard R Baxter The Rala of Lau I" .Modem War, 1963 i u  BOCI I \ T L  L 
PROC 90, 96-96 [ ' S a  more can * e  a1102 abstract considersfmnc about the changng 
nature afhasiilifres to blind us t o  the fscr that the m e  of force, whether called war or 
enforcement action, causes ~vflering t o  human beings and that ~f IS human iuffmng 
uhich the law ai  war aiternpts fo mmgafe '  See =!so Joseph Kuni.  The Laas of liar 
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restraints an the conduct of homli t~s .33 '  The l a w  of war do not 
apply in time of peace because there is no military necessity.338 The 
laws of war also contain express exceptions on the basis of military 

Figure 2 shows that the developed laws of war do not preempt 
the body of continuum crimes. The perception that the laws of war 
create a comprehensive, seamless band of pmtectmm is false. The 
laws of war produce a patchwork of protections based on nationality, 
location, and the exigencies of military operations. As military 
necessity wanes, the  laws of war specify greater nghts for protected 
persons and greater obligations for states. For example, the law of 
occupation IE a subset  of the laws of war, which provides very 
detailed rights and obligations. Even the detailed law of occupation 
does not preempt the application ofjus cogens norms of continuum 
crimes.340 

The laws of war enshrine a positivist approach towards r e p  
lating armed conflict As a result, all of the Geneva Conventions pro- 
vide that  parties may not conclude special agreements which detract 
from the rights enjoyed by protected By extension, the 

neceas,ty 339 

33? Inadequnts Reach of Humanitanan La*, ~ u p i a  note 43,  at  652 Srr also 
Draper. supra "ole 328 at  199.201, G BEST, HLIMmIPI I <  \*RFmP 157-216 (1980), 
P I ~  CHRl iTOPHrR,  THE ETHICS or W A R  & P E i C i  AN INTRODUCTIO\ TO LEGAL A\D 
~ I O P A  ISSLEB 165-166 11554,. 

.4rnbasbador to the L n m d  Nations made this point quite uell, slbeit indirectly 
338 Speaking TO an audience at the Fardhsm School of Law, the United Statee 

, . . - .. . . . . . . . . . . .. ... .*,, 

Theadar Msran, Applzcabili2, of Mullilafwai Can~enlians t o  Occuprrd 
Terriforiea, 7 2 h  J IYT'LL. 542 11978) 

i d ,  art 6, Coni,entmn on Sick and Wounded. i d ,  BTL 6,  C a n v e n t m  on Slck and 
Wounded at  Sea, I d ,  mt 6 Professor Dinatein w o t e  that thie P T O V I P I ~  reflects the 
camman senee propoaifion that protectad persans are enfltled to thelr human rlghrs 
Independently a i  szate nghia. and etates may not therefore renounce nghts which do 
not belong To them Din~ tem.  supra note 264, at 357 

341 clniIane conventlon. 4, *R 7 :  conrentlon On P~~~~~~~~ of war 



72 MILITARY LAW REVIEW [Vol. 153 

laws of war contain clear authority t o  prosecute violatione of the 
laws of war. The Conventians require states either TO hand over 
offenders an request by other states or to pratecute grave breaches 
regardless of rhe location of the  crime or  the nationality of rhe 
~ f fende r . ”~  

The Conventions a h  recognize the nght of s t a t e  to prosecute 
violations that do not comtitute grave breaches The law of war %tip. 
d a t e s  that states “shall take measures necessary for the suppres- 
sion of all acts contrary to the provmons of the present Convention 
other than the Grave breaches.”343 United States law implements 
rhe requirements of international law by providing clear domestic 
junadictmnal bases for war crimes prosecutions 3d4 Them prov~sions 
camcidentally allow prosecutions af continuum crimes that  occur in 
the context of international armed canfliets. 

In contrast. criminals commit continuum crimes dunng opera- 
tions other than nar without fear of proeecution in a United States 
court. Current United States law does not provide a s ta tutov basis 
for punishing extraterritorial continuum cnrnes. The international 
legal basis far  United States prosecution of continuum crimes is 

Based on rhe c ~ s t o r n a ~  international law statue of !he law5 a i  w r  all rtafea 
share the $erne abligafioni with regard t o  war crimes The duties a1 all stater under 
international law sten h r n  Lhe p m c ~ p l e  aut dedeir  aut p m r e  exrrsdire or prose- 
cutel See Clwl lans Cornenl ion.  c v p i o  note 4 art 146, Conrenilan on Priranerr a1 
\Vir id art 128. Conienfion on Sick and Wounded. I d ,  art 49 Conienfian on Sick 



19961 JCRISDICTION OVER FOREIGN NATI0.VALS 73 

The nature of universal jurisdiction is that international 
law permits United States domestic law to punish continuum crimes 
even without territorial, national. or other jurisdictional require- 
m e n t ~ . ~ @  Continuum crimes committed in the context of operations 
other than wsr are matters of international concern which affect 
American military and political objectives. With slight modifications 
to the UCMJ, United States military forums can exercise positive 
jurisdiction over foreign nationals who commit continuum crimes. 

Congress should establish a domestic basis for prosecuting eon- 
tinuum crime8 during operations other than war. Domestic legisla- 
tion would bridge the gap between the theoretical bases for prase. 
cuting continuum crimes and the operational realities of such prose- 
cutions. W h l e  Congress could grant domestic authority for prasecu. 
tions of continuum crimes, deployed commanders must still exercise 
sound discretion in prosecuting foreign nationals. 

In the abstract, there 1% no moral justification and no persua- 
sive legal rationale for allowing perpetrators of continuum crime8 
to t a l  freedom to commit gr ievous cr imes without  fear of  
p u r n ~ h m e n t . ~ ~ ~  Part VI outlines the policy goals that warrant statu- 
tory changes to allow military commanders to prosecute continuum 
crimes in support of their mission. Exercising jurisdiction over con- 
tinuum crimes would give deployed commanders another tool to 
accomplish their military and political objectives 

VI. Expanded Jurisdiction A s  a Foreign Policy Tool 

A. Effective Enforcement oflnternational Law 
hlilital?. tribunals are the only tools for deployed commanders 

to provide efficient criminal san~tions against perpetrators who cam. 
mit continuum crimes. Given that human rights are the "foundation 

346 The full force of mte rna tma l  Isu oroscrites contmuum cnmeb iram erelv 
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of freedom [for] ~ u s t i c e  and peace in the iu0rld."3~S human rights 
issues are a key concern of United S ta t e s  foreign pol icy 349 
Promoting the increased observance of internationall> recognized 
human rights is B "principal goal" of United States foreign p o l i ~ ? ~ ~ ~  

Operations ather than war intertwine human rights cancerna 
with military operational ISSUBB Of course. unenforceable rights 
reaemble aspirations mom than expectations. By contrast. military 
commanders cannot just ''hope" to accomplish the miasion The art 
of command requires deft use of Amte resources to achieve specified 
objectives. When the needs of the mission requm prosecution of con. 
tinuum mimes. the commander mag devote Some assets I O  the  
apprehension and prosecution of the perpetrators 351 
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Commanders have several reasons why they may desire prompt 
prosecution of continuum cnmes. First, prosecutions are tangible 
tools for assuring victims that justice will be done. In addition to the 
deterrent effect, prosecuting continuum crimes decreases the motiva- 
tion far victims to pursue personal vengeance against perpetrators. 
Atromties which can "inflame mutual passmna and engender a cycle 
of brutality, violence and reprisal," are one of the most serious obsta- 
cles to the restoration of pea~e .3~2  Forestalling widespread retnbu- 
t i o m  could, in turn, prevent an upward spiral af violence that  would 
threaten United States forces and undermine the goals of the opera. 
t i 0 n . 3 ~ ~  Timelg prosecutions could help contain the conflict. 

On a pragmatic note, prompt prosecutions are more likely to 
succeed. The goal of prosecution 1s to  swiftly and fairly fix responsi- 
bility an culpable parties, which depends on the efficient collection 
and presentation of evidence. Prosecutors at Nuremberg screened 
Some 100,000 captured documents for information, and introduced 
about 4000 into evidence at trial 354 By defimtmn. commanders in 
operations other than war will seldom have ~ C C ~ S E  to documentaly 
evidence maintained by a vanquished government. In the absence of 
doeumentaly evidence. eyewitness accounts, physical evidence, pie- 
tures of injuries, and circumetantial corroboration become more wit. 
ical Floods of refugees compound the difficulty of eoliecting evi. 
dence.356 Commanders have some assets to help collect criminal e\i- 
dence, but available evidence should be collected and used before the 
opportunity is lost 356 

Finally, convicting the perpetrators of continuum crimes helps 
ensure the 1ang.term 6 u c c e ~ 6  af the mission. For example, Serb and 
Croat leaders moved followers to commit atrocities by arguing that 
crimes committed before and d u r i n g  World War I1 h a d  gone 
unavenged.357 A Muslim refugee from Bosnia remarked that  fail- 
ures to punish early atrocities allowed 50 many more crimes to 
occur that prosecution would "look like a condemnation of a whale 
n a t i ~ n . " ~ ~ ~ T h e  refugee predicted that  condemning the entire nation 

352 Tsdie Brief, supra nota 260 at  22 lcopy on f i le  w t h  the author). 
353 John Pornfret Aliocitiis Leabe Thhirsf f a r  !4ngeanrs bn Balkana, \VMR POST, 

Dee. 18, 1891, 8 f A l  [heremafter Thirst for Vengranc~l lrhe crted article 18 the aecand 
I" B three psrt  seriee entitled Bet ieen  War and Peaee Seeking Jumce for the 
Ralkanal  - 

Lieutenant Calonel H Wayne Elliott (ret !, S u i i m b e i g  The f inal Act qfthe 
Eumpean War. ARhw22 28 (December 18951 

36i Thrisf  for  N n g r o n c ~ ,  w p i a  note 353, at  A17 (noting experte' eeiirnafe~ that  
the conflict in Bonnla has driven up to  3 million cii.ihanb from their homeal 

816 Chriatapher  N Crawe, " a t e  Command RrzponsibLli ty  an t he  Former  
Yumrlaiia The Choncea ForSuccesaluiPi~sscutian 290 RICH L R i r  191 11984,. 

as' Thmtior  Vmgrancr, supra note 353. at A l i  
Dawd  Wood, L'N War Crimes Charges Camplicofr Peace Talhs Among 

Boikon Focfms, SACR*\IEITO BEE Sept 29, 199s at  B9 
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would 'create the conditions for a new war fifty years down the 
road Prampr prosecutions can foster bath the long and short- 
term objectives of an operation In appropriate cases, deployed tom. 
rnanders should be able to prosecute continuum crimes by military 
comm1sEmnS 360 

Honever, If prompt prosecution of foreign nationals fosters m m  
smn accomplishment the deployed commander has no practical 
options. Despite the aspirations of prominent scholars, a permanent 
international criminal Court which might try continuum crime3 with 
little notice remains a dream of dim On the other 
hand. creating an ad hoc internatmnai tribunal to prosecute Interna- 
tional offenses requires long delays which blunt the operational 
impact of prosecution. International tr ibunals require t ime to  
emp1o)- personnel, obtain funding. draft miea of procedure and evi- 
dence. and commence operations. 

For example, more than three years have elapsed ~ i n c e  the  
United Natione Security Council resolved to prosecute individuals 
responsible for t he  atrocities in the former Yugoelaria 362 The 
Tnbunal has indicted a number ofsuspects, but It has not concluded 
a single trial to date. International tribunals can contribute to the 
development of the law but their inherent delays and political pree- 
SUES nullify any operational effect for the deployed commander dur. 

260 ,d 
3B' Robinron B; Bil lmsn. supra note El Robincon 0 Eberert Posr2hle Ll.e a( 

. h e n c a n  .Wm? niihundr fa P u n u h  Oiienias &amst Lhs Laii of r a t i o n s  31 VA I 
1x1'~ L 269 '19941 

36- Sea Roben B Parensfork 19% V c L r o n  Iarfuis a n  Ubird La81 
io, an I n t i i nn t ima1  C n m n a f  Court, 68 U PlpI L REV 271,19948 (corn 
!*gal counselor to the United States M i i m n  t o  the United Nations'. 

l C o w ,  46 AM J I\T'L L 37 1960: Quint, 
no1 Lau A Concrprual Frarneuaik.  15 Va J 

L 561 11975 .Tamer Crauford,  The ILCs Draft Stmute for o n  Infemafmnai 
no1 Tmbunol, 88 AM J 1,T.L L 140,19941 Bur Sea Christopher L Blakeile) 
rzrnee Obrfailes to the Creation of e Permanent  Ubr Crimes l h h u n a l .  18 

H E R  F J V O R L D Y I  :>'Summer f a l l  1991, 

is not  a mum or a tribunal It is a form a i  l inihing Far the whole nation , See o k o  
T e q  hflsz At,ocil) Doeasf L'.Y Hua Doni Liitli LoPrasecule Mllain3 zn Bosnia CHI 
IRE, Feb 13, 1994 at 1 
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~ n g  operations other than w r .  If nothing else, such lengthy delays 
create apathy in the minds of cnmmals which complicates soldiers' 
tasks From the commander's perspective. international tribunals 
hare very limited to nonexistent operational impact 

E\en though United States courts retain concurient jurisdic- 
tion with international tribunals, militan- forums are the only work. 
able aption for a deployed commander. In theory, United States dis- 
trict courts could exercise jurisdiction over foreign nationale no mat- 
t e r  how the L'mted States  obtained custody of the  offender.363 
Federal law already erirninaliaes some continuum crimes, but  
Congress would need to vest additional jurisdiction in the federal 
courts 364.4ssuming that there was a statutoly baais for prosecution, 
the mditary could apprehend the offenders and return them to the 
United States for tnal  m a  federal district murt365 This option also 
would require the commander to gather all rele.ant evidence and 
witnesses for t r ia l  and send them to the United States .  This 
unwieldy process would be too expensive, cumbersome, and time 
consuming to be of practical benefit. 

On the other hand, constitutional Artlele I11 courts h a r e  no 
overseas juriedictmn without express statutory In 

363 Vmted States v Aharei-Macham. 112 S Ct  2188 ,19921 ~ r e ~ t a r m g  the dac- 
trine of Kern 1 Ill.no,s, 119 U S 436 (1986, that B federal court could L q  B defendant 
a h o  had been kidnapped and returned t o  rhe United Stater far f m 1 ,  United Stares \, 

upp 791 IS 0 Fla 19921 ldinrni%rrng the farmer d:eiefor'i claim tha t  
r of i a r  -ha could not be tried far v io la i i on~  of United States dmg 

365 Congress specified the ienue for extraterritorial ciimez I" 18 U.S C i 3236 
119951 This StstUte  1% a venue statute. but does not crente anr iuriidictional Iimna- 

Aer. 60" 3, 1989 5iopy on fils ul fh  the author) On the other hand. some echolari 
arme that United Statee apprehensions of farelm natmnali would vmlate Amencan 
obllgatmns under  the  Civil and Palitieal Covenant El-tranriitoridity a/ Human 
Rights Twoiwr s u u m  note 7 a t  60 E ~ e n  fhaunh the restnctmni of Passe Comitatus 
do nor appli o i e i ~ e a s ,  & m e  C D U ~  h a w  h m c d  that the sfsfuror) reslramtr m n .  
tamed in 10 C S C $ 8  311-380 ,1995 rould  m t m t  the Isw enforcement efforts of 
deolmed forces Bee e s United Stater Y Kahn 36 F 3d 126 430 19th Cir 1991) 
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Lhited States C. .Yor~ega,~~~ the district court identified a twwpart 
test for claim8 of extraterritorial jurisdiction. Armed with domestic 
legislation specifying extraterritorial effect, district court8 could 
prosecute continuum crimes because the United States has  the 
power to proscribe universal  junadietion offenses.365 Ere" If 
Congress passed Such a statute, the foreign government would have 
to agree t o  allow a United States Article I11 court to function on its 
soil 368 Even in deployments in areas within the United States spe- 
cial maritime or territorial jurisdiction, experience s h o w  that com- 
manders will not have efficient access to civilian judicial assets 3i0 
Finally, beyand these drawbacks, federal courts have procedural 
rules which make prosecutions in the midst of a mili tav operation a 
practical mpossibility 3?1 

Military forums, therefore, are the only workable option for 
timely prosecutions of continuum CrimeS Commanders deployed on 
operations sanctioned under Chapter VI1 of the United Nations 
Charter can gain subject matter jurisdiction for military commis- 
imns pursuant to that authonty. However, Congrejs should exercise 
Amencan sovereign rights by giving deployed commanders authon- 
ty GO convene trials on their own aurhonty during operations other 
than war Because commanders already may seek punishment for 
violations of the laws of war during international armed conflict. 

Lo2 The Case for War Crime duiisdrciian Oier Cniiion 

36- 7 4 6 8  Supp 1506 8SD Fla 19901 

M q a r  Suian 5 Gibson. Lack ofErliafiirzrorm1 Jum8dzcizon D L I T  C~irlians A 
148 MIL L RPU 114, 163 119951 lhereinafrer Gibion. 
H z p c k i n g  7hais.  s u p r a  note  366 a t  66 Arrirle I11 
imited by the 'ultimete legal authority' of rhe f m m p  

366 Id  sf 1112 
386 

hone Intenieu, w t h  Lieutenant Colonel Riehsrd Jackson. Februsr) 
1 tenant Colonel Jackson a e m d  ~n the Office a i  the Staff Judge Adiocare 
E n i f e d  States A r l a n t i c  Command throughout  the  de ta inee  apeiationa ~r 
Guantinemo Bay. Cuba Cuban detalneea committed crimea a g m i t  each other i h i c h  
ihresrened t o  deirabrliie the dread)  rrstlers eampr The commander requested judi- 
mal ~upporr,  hut no civhan judge ever deployed t o  help msintsin order In contrail 
m d m n  judges rere prepared i o  deploy ta Somalla to  aupparf operahons w f h m  
fortyeight hours of B request fram United Ststel forcer Cniled Stale3 Arm) Legal 
Senlcer Agene? Memorandum. subject Millraw Judge Suppart 822 Dec 1992' roden- 
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authority to punish continuum cnmes during operations other than 
-ai would add symmetv to the UCMJ Commanders would then 
have the discretion to prosecute selected cases as the needs of the 
mission dictate. 

B. DeteiMiseonduct by Regime Elites 

The twentieth century has been the "Age of Atrocity" because o f  
the  gap between s ta te  behariar and respect for the standards o f  
international lawX72 United States policy has long supported "the 
rule of law which respects and protects without fear or favor the 
rights and liberties of every citizen and provides the setting in which 
the human spirit c m  develop m freedom and d i ~ e r s i t y . " ~ ~ 3  At the 
Same time, regme elites have instigated heinous vialations of inter- 
national law despite tarrents af international condemnation 

For example,  t he  Khmer  Rouge m u r d e r e d  millions of 
C a m b o d ~ a n s . ~ ' ~  Almost twenty years later, Congress passed the 
Cambodian Genocide Justice Act to %upport efforts to bnng to JUS. 
tice members of the Khmer Rouge for their crimes against humam. 
ty."375 More recently, Saddam Hussem relocated large numbers of 
Kurds and launched massive chemical s t r ikes  on Kurdish "11- 
l a g e ~ . ~ ' ~  For the past half century, no foreign policymaker has faced 
personal enmmal liability under international law. Prosecuting can. 
tinuum Crimes in military forums would narrow the gap between 
idealistic rhetoric and hard reality. 

United States farces deploy to unstable environments. During 
operations other than wer, enemy forces or political officials often 
have committed continuum Crimes and other human rights abuses. 
The palitical.mditary objective often seeks to replace anarchy with 
peace and order. Prosecuting the officials responsible for human 
rights violations can be a key part of the averall mcces6 of the mis. 
mon 

A Haitian statesman. for example. observed that  "the whole 
purpose is to end the mpumty  that made these crimes possible . . . 
othemise, It [the militarv owrations in Haiti1 will mean Imie."37' 

b i z  L a u s  Rene Berer. Proaacviing Iraqi Crirniz f u ! + i ! l m ~  the Expectafzan.s of 

DeclamLton on Xamm Rgghis, Address by President Bueh. July 15, 1989, 89 

r4 hleron, s u p m  note 40. at 6% 
8.5 Cambodian Genmcidi Justice Act. Pub L Yo 103-236, 108 Sfst 456 Apr 30. 

19941 
die Berer supra note 372, st 436.38 

Douglas Farah. Haitians feel Svsrf Sa i io l i  at C S  Departure, X i i ~  POET. 
Feb 9. 1996. at  A25 leammenting on the barely functional court q ~ f e m  decsymg 
eourrhouies. and poorly framed police forcesi 

Infernational Lab After the GdfWaT, 10 DICK J I\I'L L 428 426 119921 

DEP'TOI  ST^ BULLTI, 1 tsept 1. 1989, 
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In the same rein. an American official commented that, pnar to the 
Lebanon disaster the United States substituted rhetoric for sub- 
stance 318 As a result, 'Xk carried a big stick and blew hard."J79 To 
answer shrill cries of protest, Congress should empower .imencan 
commanders to meld a policy tool w t h  the power of personal pun- 
ishment for the perpetrators of continuum crimes. 

Exercising jurisdiction over foreign policy makers could be a 
tanBbie step towards restoring order and respect for the rule of law 
The faster the mission is completed. the sooner United States armed 
forces redeploy home, and the smaller the cost to Amencan taxpay- 
ers. Foreign officials who eyerematically commit continuum crimes 
need to realize tha t  they face personal accountability for their 
actions. They will he unable to cloak themselves m the Inadequacies 
of the local judiciary or their exalted station in their regme 

Likewise, the ability of.herican forces in the field to  promptly 
prosecute wolatmne will help deter further crimmal acts Adolf Hitler, 
far example, once dismissed arguments against killing Jews with the 
rhetorical question. '?Vho after all, remembers the 
Common sense reveals that the threat of credible. effective sanctions 
m w t  exist If the farce of la\\ is to remain a viable check on human 
actwty. Reame elites who have no fear of personal liability do not 
regulate their conduct in accordance with abstract expectations of 
mternatmnal law Anarchg and misen. result when the force of law 
cannot constrain e v i l  policymakers The process of "engagin8 

Thamai L Friedman Anwncos Failure an Lebanon S V TI;IEL. i p r  5 1954. 378 

3 %  Id 
at  Sec 6 .  p ~ g e  32 

pale I" t h e  brutal canpalm against the rebels He remarked that,  ' Ia lnre  an arm) 16 
i n i o l i e d  ~n W B ~ ,  there IS B hesat I" eve" fighung man vhich beens  tugging sf lts 
chams, and a good officer musf learn early on hau to  keep the beset under coniml 
bath ~n hir men and himself' LEmmD ~ I O L L L Y  ILMsHv. HERD FOR O m  T ~ I E I  23 
,19821 Man? svhalsra h s i e  advocated implementing the pro\isions af  Arflcle  43 of 
rhe United Sarioni Charrer i n  order io  a x e  the Secreisrv General B arandinr m h  
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regime elites with the basic pnnaples of the rule of law and democra- 
cy is one ofAmerica's most powerful foreign policy t a 0 1 5 . ~ ~ ~  

1 do not mean to imply that prosecutorid power 1s in itself suf. 
ficient to deter criminal elites. Quite the contraq, a lasting and just 
peace may require the use of armed force to stop atrocities and wide- 
spread human rights vmlatmns.3~3 Amencan paratrooper3 were pre. 
pared to enter Haiti and use military power to coerce the  Cedras 
regme into restoring the rule of law.384 The use of armed farce LS 
more legitimate when authonced by United Kations mandate. 

However, during peace operations, many occasions arise when 
the use of overt force would he improper.365 At the other extreme, 
ignoring ongoing continuum crimes would be the functional equiva- 
lent of The ability to prosecute selected cams would 
provide B middle ground between using massive force to punish 
wrongdoers and doing nothing The political circumstances would 
combine with tactical considerations to guide the commander in 
deciding how aggressive American forces should be m apprehending 
and prosecuting foreign nationals. The international basis for prose- 
cution 1s clear and Congress should not deny deployed commanders 
a valuable operational option for punishing continuum crimes that 
adversely affect the mission of Umted States forces. 
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C Zncreasing Respect for the Rule o fLaw 

Professor Dinstein noted the dmtmcrian between mdindual 
crimes and system crimes 3Ei Because regme elms control the polit- 
ical and military insti tutions,  he observed t ha t  holding them 
accountable for the crimes that they condone or order IS the most 
effective way of deterring widespread, systematic crimes. Large. 
scale cnmmal noletmns depend on ~ndiwdual actors who are willing 
to disregard basic principles of humanity and perpetrate the crimes. 
In B wider sense. prosecuting continuum cnmes would deter indiwd- 
ual crimes by increasing respect for the rule of law 

At the state level, promoting the rule of law means strengthen- 
ing democratic ideals and institutions By definition, democratic 
in8titutmns faster respect for human freedom and digni 
abstract respect far human rights means little unles 
actions conform t o  established standards Even if an in 
not have a detailed knowledge of international law continuum 
crimes involve basic human nghts.38g The United States can prore- 
cute urnversa1 jun~diction offenses without proving that the mdind-  
ual had specific knowledge of. or a willful decision to violate, a spe. 

In a tactical environment. the rule of law constrains individual 
actors by restricting their freedom of choice For example. despite 
rationalization and arguments that expediency. torture. murder. and 
other continuum crimes are fundamentally evil actions directed 
toward individuals The function of law is to inc rea~e  the l~kelihoad 
that "soldiers [can] be counted on to do what 1s right. even when no 
one 1s watching."39o Prosecuting continuum crimes would help con- 
vince ~ndi>idual soldiers that the basic rules of human relatione are 
not mmple devices of expediency. Effective criminal sanctions for 

m f i c  provlslon of lnternatlonal law 

J*a Lou Intensit> C~n,?zci m p r u  note 382 at  357 n 23 
J.0 T t e  Genera Conienrionr  requre framn8 in the l i l n s  of war. even though sol- 

diera already knon rhs t  Ihe basic rules regvlar ing human relations preclude the  
same conduct r e a l a f e d  a3 mabe bleaches under the C o n i e n l i a n i  Sir T i l  27-10,  
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continuum cr irne~ increa~e the personal incentive far Individuals to 
respect fundamental human rights 

Foreign nationals who covet discretion to commit continuum 
crimes could argue that United States prosecutions violate their sov- 
ereign rights. The crimmal school of thought would attempt to por- 
tray United States prosecution as legal Imperialism. Same foreign 
governments would likely argue that  the United States  has  no 
inherent moral or legal nght  to prosecute continuum crimes. 

Despite these potential objections, the United States  haa 
authority to proscribe and prosecute the universal jurisdiction 
offenses I term continuum crimes The United States would not urn. 
laterally create new law, but would exercise its existmg rights under 
international law. The nature  of universal jurisdiction offenses 
allows any s t a t e  to es tabl ish d o m e s t x  jur isdict ion over 
perpetrators 391 R a n s l a t i n g  abstract legal rights into concrete 
enforcement E a logical, and indeed necessary, corollary to the >cry 
notion of laa .  

For the same reasons, clear domestic jurisdiction over cantinu. 
urn crimes would discredit arguments that prosecutions .we an exer. 
c i ~ e  of ''victors justiee."A defined jurisdictional basis under domestic 
law decreases reliance on ad hac tribunals. The nature of continuum 
crimes 86  a component of the established military justice system 
would acknowledge the farce of international law while undermining 
arguments that criminal accountability resulted from an arbitrary 
exercise of military power.392 During future deployments, comma". 
ders would have a preexisting tool which no accused 01 lawyer could 
claim was created to achieve a partxular r e d t  against a selected 
Euspeet in a particular setting. Amending the UCMJ to authonze 
continuum crimes prosecutions would therefore inmease the legiti- 
maey and moral authority of United States forces deployed on opera- 
tions other than war, 

Finally, enforcing the standards of international law also could 
increase the  discipline and morale of United States  forcer. The 
American people demand a high quality force that  always honors 
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utional ~ a l u e s  of "strong respect for the TU 
and individual nght5."393 Enemy farces. in 

have often oped! and repeatedly violated numerous pro 
the laws of war 394 Although American soldiers face cowt 

restrict commanders' ability to punish foreign natmnals far s ~ m ~ l a r  
violations 

.it the very least, the disparate standards tend to unde rnme  
Amencan soldiers' respect for the law Rather than an unqualified 
acceptance of the norms and values embodied in legal standards. 
soldiers come to n e w  the law as a meaningleas set of arbitrary stan. 
dards Instead o f v i e ~ i n g  the law a8 an inherent and \ d i d  compo- 
nent of the mission, some soldiers view international la* a s  an 
unfair impediment to the accomplishment of the m ~ s s i o n . ~ ~ ~  At its 
worst. disparate enforcement could lead Amencan soldiers to ratio- 
nalize them own criminal violations. The perception that the enemy 

for "10iat10nS of lnternatlonai iaw,395 existing UCUJ p ro \ l r l ans  

. .  . .  

. 

. 1940-1990 421-49 119928 d 
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refuses to obey the law can prompt the response, Y h y  should I m e  
about the rules if the enemy does not?33r 

Therefore, effective prosecution of foreign nationals could deter 
further molations by hostile forces, and would complement existing 
mechanisms for preventing violations an the part of United States 
forcee. In any case. prosecuting continuum crimes would help pro. 
tect fundamental human rights, enhance the rule of law, and con- 
tribute to the successful formation of democratic values 

D. Protecting L'mtnited States Personnel 

Finally, clear authority to prwecute continuum crimes could 
help deployed commanders fulfill their inherent obligation to protect 
United Statee Armed Farces. The Standing Rules of Engagement for 
United States Armed Forces declare in bold, capital letters: 

.4LL APPROPRIATE ACTION IN SELF DEFE\SE OF 
THE CO\IR.WNDERS UNIT AND OTHER US FORCES 
IN THE ~ 1 ~ 1 ~ 1 ~ ~ 3 9 8  

The commander's right to protect the force 1s a lo@cal extension of 
every soldier's inherent right of self de fen~e .3@~ Commanders can 
detain fo re ip  nationals in the interests of force protection. 

To contam known th rea t s  to the force, commanders have 
detamed foreign nationals dunng most operations other than umr. 
Commanders have operated detention facilities in response to intel. 
ligence reports that  some individuals pose threats to the farce 4a0 
Commanders detained foreign nationals during Operations Urgent 

.. . . 
~n the field 

30n The 1983 terranrt attack against Enired L a t e a  Marines ~n Beirut caused a 
fundamental inii irutional change m aubsequentli pmmulgared Rules of Engagement 
Each set of ROE remndr even.  soldier of the inherent nght  of self defense up front 
and m capital l e r f m  hlaltina, m p m  note 396 st 61-52 

La13 M D  MILIT~RI O P ~ R ~ T ~ O V E  ~h K41m ~ u p m  note 384, m t  63 Both M i l s a r ,  "0 

E I O ~ J  01 a n  Incident belare turning the / a l e  w e r  to the criminal m<ertigarais Id  
There IS no r e g u l a t o ~  prahlhmon aga~nat usmg endence obtamd durmg the l n l f d  
rntelligence pmeeaemg af  an incident 
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FuryjO' Just Restore H o p e , 4 0 3  and Uphold Democracy.404 
Operational necessity forced commanders to detain foreign nationals 
in  response t o  actual or perceived threats against United States 
farees.405 At the same time, commanders often had some evidence 
that  detained mdiwduals had committed continuum crimes.4o6 

Prosecuting selected cases would allow commanders to protect 
then forces as the overall secunt) threat declines After Operation 
Just Cause, Some human rights groups criticized United States com. 
manders on the basis t ha t  "[olnce the security threat was over. the 
legal basis for the Vmted States forces to detain, arrest, and search 
civh.ns W B S  s t  best t e n u 0 ~ 5 . " ~ ~ ~  Eren though the operational cIi- 
mate becomes ~ecure ,  some mdiv~dualr  remain direct or indirect 
threats to the force. In those cases. commanders will seldom find a 
local j u d n a l y  willing and able to provide suspects with fair JUStlCe. 
Rather than freeing the suspect to injure United States or allied 
forces, the commander should be able to prosecute the suspect for 
known continuum crimes 

Authority to prosecute suspects for continuum crimes raise8 
some tactical and practical concerns. There will be cases which the 
commander decides not to prmecute because of lack of evidence, as 
well BS potential short term escalation of hostilities, or other opera- 
tional concerns. In other cases. the commander may grant some 
form of lemency in exchange for a tactical or political C O ~ C ~ E S ~ O ~  by 

'0- Colonel Ted Borrk Legar Srirwrs ~n W r ,  120 hllL L RFI. 19. 47 ,19881 
tdescrioing the role ai.udge adrocate. ~n detainee LISYPI  during o p e i ~ t i o n d  ~n 
Grenada) 

-02 Parkeraon, m p ? o  i o te  9 st 88-71 During ~perallana ~n Pansma earl? e a r l  
mates placed the figuie of deraineei at around 5000 id at 68 n 191 

.Q3 Larenr e u p m  note 9 81 34-35 , iummarii ing the legrl pmblemr encountered 
during operations I" Somalia8 The J o m i  Task Force establlri.ed B detention faellit? 
esoabk of holdinel0 Somahi 

&cce%ses of Uphold Demorraci" because the &ndsrds of humane treatmenr and due 
pmeeri araad m marxed C O ~ ~ T B E I  t o  Haal's legacy ai mrbtmw and somellmes brutal 
detention " id 81 84 One judge adiacate remarked that ,  "ICRC perronnel became 
strong aupporferi o f  t h e  JDF  uhen ~ r i l i ~ ~ ~ m  8 m 5 e  from t h e  media and lereral 
detainee familiec " Id The population at  the Yulfinafional Force Jamr  Detention 
Facdit,, crecfed at  around 200 bur decreased t o  araund 24 by Januari 1995 ar the 
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apposing forces In still other cases, the  commander may decide to 
turn the suspect over to local justice authormes.408 

While local officials may accept custody of prisoners fallowing 
their cannctmn. the commander's only option may be to incarcerate 
the suspect in the United States following eonvxtion.40g During pre- 
sent operations, the commander must choose between releasing 
Individuals who pose known threats or violating their fundamental 
human rights by holding them indefinitely without tnal  410 In any 
case, the  commander should have the flexibility of selecting the 
course that most enhances the mission while protecting the force. 

VII. Proposed Revisions to the Uniform Code of Military Justice 

Amencan military commanders should have a statutory basis 
for prosecuting foreign nationals who nolate provmions of mterna- 
tianal law The evolving nature  of deployments i B  prompting a 
reevaluation of the doctrine gniding the deployment of Amencan 
forces Given the doctrinal and structuial changes that will gov. 
ern the use of American military power m the Twenty-First Centuq-, 

(08 The commander rhould not transfer pnmnera to local o t h a l e  without dome 
evidence tha t  the l o c d  sfandsrds a i  incareerstion comply w t h  the basic humanmri-  
an standards Sea e g, Standard Rules for the nestment a i  Prisoners adapted Aug 
30. 19G by the Firm United Sations Cang~esi on the Prevention a i  Crime and The 
Treatment of Oflenderr. U N Doc ACOKF 611 annex 1. E 5 C Res 663C. 24 L S 
ESCOR Supp So 1. at  11. U N Doc E 3046 $195i>,  amended E S C Re6 20i6. 62 
U N ESCOR, Supp Na 1. sf 35 U N Doc E 5986 119771 

40g Confining f m q n  mtionzk I" L'niied States federal or milifsv p m o m  IS not 
unknaun Seieral thousand Cuban citizens came to the  United States during the 

ti , . .  . . : 

. .  . .  . .  
*lo Universal Declsrsfmn, aupm note 193, art 9 ["No m e  ehall be e v b p t e d  to  

a r b i t i a v  arrest, detention or ex~le."). The freedom lrom arbmaly m e m  15 a lunda- 
mental human nght  a3 erpreraed ~n all mal01 human rlghts m t m m e n f i  bogmning 
w a h  the Yapna C a m  : 1 2 w  and the French Revolutm $17891 In the words af the 
Magna Carta, 'No free man shall be taken or imprisoned or daseised UT out lawed 01 
exiled or in an) UB) mined, nor we 80 or send apainbt him. except by lawful judg- 
ment of his peers. or by the la- of the land 'Johanna Nmmi-fiesilamen. Article 3, an 
THE U Y n ' m S a  D E C M h n O I  OF HLhL<v RIGHTS. A CODIhwVT1RY 147 Ibbbjum Eide et 
a1 edb. 1991) 

Cammenra on S'atmal Public Radm Mar 19. 1996, commenfa by Andrew 
Krepinoiich 

*lo Universal Declsrsfmn, aupm note 193, art 9 ["No m e  ehall be e v b p t e d  to  
a r b i t i a v  arrest, detention or ex~le."). The freedom lrom arbifraly amem is a lunda- 
mental human nght  a3 erpreraed ~n all mal01 human rlghts m t m m e n f i  bogmning 
w a h  the Yapna C a m  : 1 2 w  and the French Revolutm $17891 In the words af the 
Magna Carta, 'No free man shall be taken or imprisoned or daseised UT out lawed 01 
exiled or in an) UB) mined, nor we 80 or send apalnbt him. except by lawful judg- 
ment of his peers. or by the la- of the land 'Johanna Nleml-fiedamen. Article 3, an 
THE UYn'msa DECM~TIOI OF HL~LL.~ RICHIS. A CODIhwVT1RY 147 Ibbbjum Eide et 
"1 4- I Q Q I  ". _"", .""., 

Cammenra on S'atmal Public Radm Mar 19. 1996, commenfa by Andrew 
Krepinoiich 
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prosecuting continuum crimes could serve an imparrant function in 
future operations Congress should amend the UCMJ 8% an exercise 
of American 8overeiFty to assist field commanders 

Amending Article 21 of the UCMJ would give commanders 
autonomy to prosecute selected cases as the needs of the mission dic. 
tate. Although some mditary lamy-era v i m  Article 21 BE an outmod- 
ed relic."'2 It can provide commanders a powerful tool to assist 
accomplishment of their mission during operations other than har  
Given the potential practical benefit8 and weeping force of law iup- 
porting domestic prosecution of continuum crimes. the requisite 
change 1s strikingly simple Congress need change only one word of 
Article 21. A remsed Article 21 would allow military commission 
ju r i sd i c t ion  over offenses defined b y  s t a t u t e  or t he  'laiu of 
natmns: 413 

Incorporating cont inuum crime8 unde r  the jurmdictmn of 
Article 21 would allow military CommisrionE to prosecute offentea 
that "strike a t  the very roots of civilized societ?"41i Military com- 
mismns  would provide a fmr fomm under "the broad principles of 
justice and fair play which underlie all civilized concepts af law and 
procedure."41i Even though international lax does not specify a par- 
ticular code of criminal procedure or e\idence. the President could 
fill that  void by issuing uniform procedures for mditary commm- 

412 Scleral )ears ego the  Chief of !he Operations ana I c i e r n a t m a .  Laii  
Department sf t h e  United S t a t e s  Arm)  J u d z e  A d . o c s r e  General  i School 
Charlotreaville. Yirgrnia received a telephone mqui" regarding rhe desirabili!? of 
r e t a m n g  Arrlcle 21 ~n the Code The caller  as s o l ~ c ~ t m g  opmnnr  as t o  uhether  
M i c l e  21 had any practical utility in modern operatimi Infenleu r i t h  Lieuwnan: 
Colonel H Wayne Elliofr ,ref (Jan 6, 15961 

Congress need not mod& 

_ lee  dmte rna t r ana l  la% usrrant rvch B broad and ambiguooi infeipreiation of the 
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~10ns.416 In  any event, United States military commissions m u l d  
provide what some scholars regard as "internationally recagmaed 
standards regarding the rights of the accused at  all stages "*17 

The intricate relationship between political and military objec- 
twee during operations other than war requires a procedural limit to 
the power of a local commander. The idea of c~v ihan  control over 
United States mil i taq farces i s  an integral facet of Amencan law.41a 
The local commander should not be able to convene a military corn- 
mission to try a foreign national without first completing a coordina. 

116 The lack aidefined orocedures and _lea of emdence for miitan.  ~ o m m i ~ s i ~ n ~  
could generate charges o f "b , c t .~ - '~~u iac . '  To p~euenf fhla perceptm' the Premdent 
should exerelee the eonstitufiansl authority, U S Corer art 11. 9 2 c1 1, to mue rep- 
ulmon~ for prernal, trial. and past-trial procedures. mdudmg modes of proof for mlli. 
tary c ~ m m i e s i ~ n b  which ' e o  far 8 s  he eoneiders pTaeticsble. appl) the p~meiplec af 18% 
and the m l e b  of evidence generally r e e a p r e d  m the trial of criminal c a w  I" the 
United Stater district courts ." 10 U S C. P 836 (19961 In the absence of procedural 
guidance from the Commander-in-Chief, mrhtary c ~ m m i s e m s  and p m o i t  courts 
"shall be mulded by the m i l l i ~ ~ n a t e  onnciole3 of lax, and mlei of moceduree and evh. 
dence prs;cnhed 6 1  couri;.mbmsl "MCM, supra note 44. Part I, para 2ibm.2, 

The Secreta" Generaye Repart required by United Natrons Security Cauncil 
Resolution 808 used the quoted phrase v i t h  regard IO the right3 enunciated in Anide 
1 4  of the l n re rns f i ans l  Covenant on Ciril and Poh t i ca l  R i i h f r  Reoart  of the 
Secretary General. supm n ~ f e  173, 1 106 The Starufe of the ln&rnatm&l Tribunal 
for Crimes Cammitfed ~n the Farmer Yugosls~~a amardingl) pm"der t h a t  rhe 
accused hae the followme iiehfa . .  

111 Al l  person8 shall be equal before the Internations1 Tribunal 
( 2 )  I n  the determination of charge8 against him. the accused shall be 
entitled fo B fair and publie heanng. ~ u b ~ e r t  ro h r r ~ c l e  22 ofthe Stature 
131 The secuaed shall he prerumed lnnacent unrd p m e n  gullry accord- 
ing to the provisions of the present Statute 
I o  In the delemination of any charge againit the accused ~urivant  t o  
the present Statute. the accused shall he entitled to  the followmg mini. 

18) t o  he informed pmmptly and ~n detail in a language which he 
underrtands af the nature and cause afrhe charge a g a m t  hlm. 
:b! ta h a i e  adequate time and faditiea for the preparation of hi8 
defense and t o  cammumcat% ui th  counsel of hia O U ~  choosing. 
'el to be tned without undue delay: 
Id) t o  be tried in his nreience and t o  defend himself ~n ~ e r m n  or 

mum guarantees m full equality 

andbirhout payment cy  him in m y  such ease if he  &e. not have ;urn. 
merit means I D  pa> far Lf. 
( e )  t o  examine, or have examined. the u m e i s e s  against him and t o  
obtain the attendance and exsminstlon of ~ i i n e s b e b  on his behalf 
under the same candiriona 88 rifneoser  gaini if hlm. 
10 to haie the free abs~ifance of an interpreter if he eannat understand 
or epeak the lsngvage used in the lnrarnafional Trlrrbunal, 
lgi not to be compelled to  teihfy agamt himself or to confess g u i f  

Id 1 101, Statute of the lnfernafional Tnhunal, supra note 113. s* 21 
Charlea J Dunlap. W r h m e  lo Ihr Junta The Eros~an of Ct r i l rm  Control a i  

the L'S .Md2tan, 29 War FOREST L REV 341 (1994) 
416 
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tion procedure specified by the President through the Manual for 
Courts-.Martza/ 

Coordination with ciwlian and policy offmala outside the 
deployed command also would help ensure the fairness of the pro. 
ceedings. After a determination by the commander that  prosecution 
would support the m i s m n ,  civilian policy officials should review 
the  facts to balance the impact of prosecuting continuum crimes 
against the necessav, albeit limited, invasion af host nation I O Y ~ T -  

e i g n t ~ . " ~  Prosecution should be a deliberate policy choice made by 
the civilian officials responsible for coordinating overall United 
States foreign policy. 

On a related note, military commission jurisdiction over contin- 
uum crimes would not violate other United States obligations under 
international law The Geneva Conventions require that prisoners of 
war can he prosecuted under domestic law "only If the sentence has 
been pronounced by the Same courts according to the same prom. 
dure as in the case of members of the armed forces of the Detaining 

Some support exists for a technical argument that Umred 
States s a w c e  members are subject to trial by military cornmiasion 
for violations of international l awmm In any case, persons in the cus- 
tody of United States forces during operations other than w.r are 
not prisoners of war in the legal sense and cannot claim the benefits 
of the Convention 422 

Finally, establi.hingjun~dictian over continuum crimes would 
not require the United States forces to assume the responsibilities 

. .. . . 

. .  
The rn i red  States elected to  treat potentially homle p e r ~ m ;  detained dilring 

Operation Uphold Demacrscy 8s if the) were pimmerr a f w a r  based on a p 0 . q  deci- 
r i m  rather rhan a :egal requirement Lm AND ~ ~ ~ L I T * R Y  O ~ ~ % m o h $  I \  HAITI m p r n  
note 384 BI 54 AE B matter of policy, the United States haa declared fha: if \ \ i l l  
"upon enpagemem of forces. applj all a i  the p m m i o n s  ai the Genera Canien f~anr  
and the curtomar? international la- dealing with armed eonflic!" L h t e d  States 
Permanent i l isi ion I" Gensia. Diplamatic Note to  rhe International Committee of 
the  Red Crasa Sepf 19 1994, quotad an Erfralrriiioiial&t> of Homcn Rights  
nieat2es, "up" note i .  a t  is  
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of an occupying power As an occupying power, international law 
would require American commanders to "take all m e a m r e s  In 
[their] power to restore, and ensure, as far 86 poshible, public order 
and safety"423 During an  occupation, international law would 
require the commander to prosecute continuum crimes as a func- 
tion af maintaining civil order 

However, military occupation 1s a question of fact which "pre. 
supposes a hostile invasion. resisted or unresisted, as B result of 
which the invader has rendered the invaded government incapable 
of publicly exercising its a ~ t h a n t y . " ~ ~ ~  Legal Etatus as an occupying 
power would be inconsistent with the core objectives of operations 
other than war. Therefore, d u n n g  peace operations, a modified 
Article 21 should give deployed commanders discretion to prosecute 
only those continuum crimes that  would aid mission aecomplish- 
ment. Appendix A contains a model Article 21 to establish the neces- 
sary statutory basis for commanders to prosecute continuum crimes 
as the needs of the mission require 

VI1 Conclua1on 

The seeds of future conflicts are rooted in the soil of human 
nature.425 The world will remain a dangerous place full of unpre. 
dictable threats p 2 6  In the midst of deelimng budgets, the United 
States military must remain effective in peace operations while 
always retaining its core warfighting skills and Including 

413 

42, 

Hague W,  supra nore 219 art 5 2 ,  repiinfed zn FM 27-10, s u p m  note 4. para 

FM 27-10, mpia nare 4, para 365 
Bob Marley paraphrased the wards o i  a 1963 epeeeh p e n  by the Ethiopian 

363. 

emparar Hade Selasne t o  the Unnted 6 a t m a  
Until the philosophy rhich haldb one race superior and another infenor 
IS finally snd permanently diacrediied and abandoned. everywhere 18 
UBI . and until there m e  no longer first  labs and second dash cltlzena 
of any nation, until the color a i  a msn'r skin IJ of no more eigmflcance 
than the mlm o i  h a  eyes. me see xar And until the bane human nghtl 
are equally paranfeed ta all ullhout repard fa race, there IS wr  And 
umI that day, the dream of lailinp peace, uorld cmenih ip  d e  of inter- 
n a m n ~ l  morala) w i l l  remain but a fleering i l lusi~n t o  be puraued, but 
never attained "0% erenvhere LQ ~ a r  

426 Senator Damel Patrick loynihan predicted that "the defining made a i  con- 
flict ~n the era ahead IS sfhmc conflict It promires t o  be lavage Get ready for 50 new 
counfnea in the next 50 years. Most af them will be horn in bloodshed" As Ethnic 
Wars .Multiply, C S Sfnuos For o Polio,  Y Y TIMES. Feb 7 .  1993. at A1 

u7 Earl H nlford, Jr , Infroduction, U S &w Wan COLLEGE. WORLD VIE*' TXE 
1996 S m m C I C  A S E E S S M C I I  F R O 3  THE SIR*TEOIC STUDIES I V e I l m r ~  6 [Earl H Tilford 
ed , 19961 
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the authority t o  prosecute continuum crimes under Article 21 will be 
a deciswe step towards helping commanders ealve some of the loom. 
mg problems of future deployments. 

Prosecutions of foreign nationals can be an important part of 
future operations. George Will noted, "The gap between ideals and 
actualities. between dreams and achievements. the gap that  can 
spur strong men to increased exertions. but can break the spirit of 
others . . . 1% the most conspicuous land mark in American histo. 
ry"428 Unless Congress amends h t i c l e  21.  Americans deplo>-ed in 
the future operations may pay the pnce for the existing gap in the 
commander'spdicial power 

This article documents a sound basis for Umted States. prose. 
cution of continuum cnmes. Echoing Justice Jackson's admonition 
at  Nuremberg, the UCMJ should not remain static, but by continual 
a d a p t a t i o n  should follow the  needs of a changing world 42s  
Commanders cannot bridge the gulf between theory and practical, 
effective enforcement of well established international law without 
congresnonal actlo" 
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APPENDIX A 

ProposedArt ic le  21 

Uniform Code of Mili tary Jus t i ce  

10 U.S.C. B 821. Art .  21 J u r i s d i c t i o n  of Courts.Martia1 Not  
Exclusive 

(a)  The provisions of this  chapter conferring jurisdiction upon 
courts-martial do not deprive military commissions, provost courts, 
or other military tribunals of concurrent jurisdiction with respect to 
offenders or offenses that  by statute or by the law of nations may be 
tned by military commission, provost courts, or other military tn -  
bunds.  

(b) Unless another provision of law specifically vests jurisdiction in 
anather forum. military commissions have juriediction to try any 
person for a violation of the law of nations when that  violation has B 

substantial or probable impact on the accomplishment of the mili- 
tary mission or endangers the safety of United States citizens. pro- 
vided that  trial in a foreign fomm is unlikely to remedy the impact 
of the crime defined under the law of nations. 
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THE WOLF AT THE DOOR 
COMPETING LAND USE VALUES ON 

MILITARY INSTALLATIONS 

95 

MAJOR SWON E RILEY" 

Why, land is the only thing in  the aodd 
worth worhmg fos worth fightmg for. worth dymg foq 
because Its the only thing that l a s f ~ . ~  

--Gerald OHara. Gone with the Wind 

I .  Introduction 

We live in  a world where wildlife advocates want to put endan- 
gered wolves, already extinct in  the wild, onto military bombing 
ranges. If this sounds like some Orwellian view af the future or the 
sinister design af someone with a 'Nuke the whales" bumper sticker, 
think again. This project already has been implemented and B see. 
ond has been proposed and endorsed by a variety of environmental 
and wlldlife conservation orgamzatmns. 

Red wolves, extinct in the wild and living only in captivity, 
were released onto the Aw Force's Dare County Bombing Range in 
Xorth Carolina The United States Fish and Wildlife Service has 
proposed the remtraduction of the Mexican Wolf, which is extinct in  
the wild and living only in captivity, onto the White Sands Missile 
Range i n  New Mexico E n w r o n m e n t a l  groups support  both 
programs. 

A "boot-camp" to train black-footed ferrets is opeiating on the 
contaminated Pueblo Army Depot in Colorado Redackaded wood- 
peckers will be "harvested" from private land in Louisiana and relo- 
cated to Fort Polk to allow development of the prkate  land Are we 
turning military installations into zoos? Are we jeopardizing the 
lives of these endangered animals, already struggling far survival? 
Haw did such a world come into being and what are the implications 
for the mditaly? 

* I want ra than h l a p  Dsiid N Diner far his n e w  ending pafienee, enthusi. 
asm, and %ssiitanre. far canvineing me t o  ~ n f e  a thesis, snd for malung the process 
m much fun I s k  wanr t o  thank Maim R m  h e r s  at the a m y  Environmental Law 
Division for sharing his files snd ides8 

1 G O X E  WITH THL Wlba IYefro-Goldwn-\layer 19391 
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The United States was once considered a land of limitiess 
T ~ S O U T C ~ E  Because we had more land than people, our land use poll. 
CEE encouraged the development and exploitation of resources. Over 
time. the ratio of land to people decreased, and we began to compete 

mired  resource^ remurces became more precious, a 
n developed between land use and land preservation 

In some placea the tension 1s so high that violence results. Federal 
land managers now wear bullet.proof vests and travel in pairs. 

Today. the r’mted States faces Intense campetltion far dis. 
parate. and often inconsistent, land.use and resource allocation v d -  
UBE. Although the United States owns hundreds of mdlions of acres 
of land, this land is controlled by B variety of federal agencies, and 
there 1s no overarching federal land-use policy. Instead. federal land 
1s managed in a piecemeal manner. with each agency artempting to 
support an ever mereasmg variety of goals. Now, almost desperate 
federal land use managers are asking the military t o  share some of 
its otherwise protected property to ease this tension As the current 
federal land use crisis can be expected to worsen rather than abate, 
these requests can be expected to continue and increase 

As a trustee of federal lands the military alasys has been 
involved in wildlife management. Now. however, military installa. 
t iom are being asked to support u,ildhfe conservation values that 
exceed mere resource trustee responsibilities at a time when t r a m  
mg and weapons testing require more and more land. The proposed 
reintroduction of the Mexican Wolf onto the JVhite Sands Missile 
Range exemplifies the struggle of competing 1and.use values for 
finite resmrces. 

Why E the m>litaq being asked to fill this new role7 Is the sup- 
port of nonmilitary objectires endangering military operations, and. If 
so. u,hat should be done to pmtect important national security opera- 
tmm7 The Mexican Wolf is a symbol of this histov. competition, and 
tenlion The White Sands Missile Range can accommodate the 
Rlemcan Wolf, just as the military can cantnbute to the ongoing effort 
to meet all of the competing national 1and.use objectives, but the mill- 
t a q  must not become a v x t m  of its own goad mtentmns. Instead, the 
military should seek protective legislation that will enable i t  to be 
good a neighbor without endangering I t s  p n m q  mmsmn. 

This article demonstrates how we got where we are, evaluates 
the current crisis in federal land management, and proposes apecrfic 
legislation to protect military Interests and to advance federal land 
use planmng 

First. I propose amending the Endangered Species Act to fur- 
ther protecr private parties and military installatmns that accept 
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new populations of endangered species onto their property. This 
amendment would follow the Clinton Admmmstration's current "Safe 
Harbor" policy, which ensures that  requirements far the conserra. 
tion of endangered species do not become more severe after a man. 
agement agreement is reached. Such an amendment would pmtect 
militaly installations that  cooperate in the reintroduction of species 
in the event that  the reintroduced animals become essential to the 
overall sunwal of the species 

Second, 1 propose the appointment of a Department of Defense 
(DOE 'Wildlife Czar" to oversee and coordinate all wildlife conser- 
vation programs on military property. The Wildlife Czar would have 
a larger perspective on existing and proposed wildlife comervation 
mtiatives and would replace our current piecemeal approach This 
perspective a t  the DOD level would afford stranger bargaining 
power and would ensure that militaly interests are protected an a 
national level. 

Third, I propose the creation of a National Trustee Board (NTB) 
to develop and to  implement a federal land management strategy 
The DOD Wildlife Czar would sit on the NTB to ensure that  the DOD 
has a voice in shaping federal land management policy, 

11. From Sea to  Shining Sea 

I t  LS impossible to comprehend contemparaq public land 
controversies ful ly  wtthout an understanding of p u b l ~ c  
lend lee histori.2 

A. United States Land Aequisitton 

The newly formed United States comprised thirteen states an 
the eastern side of the continent In 1803, the United States pur. 
chased 626,000 square miles from France for less than three cents 
per acre.4 Known as the "Louisiana Purchase," the "greatest land 
bargain in United States histoly" suddenly doubled the size of the 
country6 The Rocky Mauntams served as the western border of the 

GEORGE C m m m  COCCIYS ET a, FPOERU PL'BIIC LXD e v ~  REEOLRCES h s  14 
13d ed 1993) 

a L-niled Stairs oiAmenca H ~ s l a v ,  BRIT~AWA ONLIYE, ar htfp w% eb corn 130 
lEnc>clopedis Bnlanmca. 19961 

id J.ouieinna Puichaael 
Id.  Ownership of the ferritnly bounced back and fanh thmuEh the late 1:008 

French rertlemenrb eefabhshed m the 17th and 16th e e n i u ~ ~ e ~  ~mtiall)  gs\e France 
control. but France transierred cantral of the area west a i  the >lmeiae~ppi river t o  
Spain in 1762 and the remainder Io Great Britain ~n 1762 With the rim of Sapolean 
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purchase, and the area that would became the states of Loumana, 
Arkansas, Iowa, Missouri, North Dakota. South Dakota, Sebraska, 
and Oklahoma was added The purchase also included most of 
Kansas, Colorado, Wyoming. Montana, and Minnesota.' Suddenly, 
the United States included a predominately undeveloped western 
expanse which "turned out to contain rich mineral T E S O U I C ~ S .  pro- 
ductive soil, valuable grazing land, forests. and wldhfe resources of 
inestimable YBIu~ . ' '~  

In 1645, the legacy of the Louisiana Purchase produced two 
events that  didified a national vision First. in March 1845. Mexico 
severed relations with the L'mted  state^.^ Then in July 1845, John 
OSulhvan, B layyer and journalist, coined the phrase ''manifest deb- 

He adwcated the "fulfillment of our mamfeer destiny to 
overspread the continent allotted by Providence for the free develop- 
ment of our yearly multiplying millions "" Polrticians quickly adopt. 
ed the phrase in debating the annexation of Texas and Oregon and 
the prospect of war with hlexica.12 Congress issued a formal declara- 
tion of war against Mexico in 1846. After two years of fighting, ~n 
1648, the United States annexed the area n o w  known as New 
Mexico, Utah, Arizona Kevada, California. Texas, and western 
Colorado l 3  The United States obtained the Oregon TerritoT, con- 
taining Washingron. Oregon, Idaho, and the weatern portions of 
Montana and LVyoming through the Oregon Compromise of 1846 l4 
These m a p  acqumtians, with several smaller additions, expanded 
United States domain B C ~ O S E  the width of the continent 

Bonaparte. Spam returned the land in 1600. mvmg France ~on t ro l  of Xerr Oileanb 

HE motived are unclesi but the declaim 16 attributed to  the prospect a i  war between 
France and Great Britain and the financial ~ o n s t m ~ n t s  of Nspoleon's mgo.ng U B ~ S  
James Monroe helped negotiate the purchase a n d  a n  ag~eemeni U B I  mmed on M a y  
2 .  1603 H a r e i e r  Jeffersan'r avrhoriti La purchare the property v a s  n o t  clear 
Canmess u a s  unsware of the planned purihaae and Jefferson feared B ionitifuiionsl 
amendment might be necessan The Senate, haue>er. ratified the treaty and t h e  
purchase proceeded 
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B. The United States as a Land Owner 

The United States gained possession of land through a variety 
of purchases and annexations. What was the  legal d a t u 6  of that  
land? Article I ,  Sect ion 8 ,  Clause 17, of the  United S ta t e s  
Constitution-known as the Enclave Clause-gave Congress exclu- 
sive jurisdiction over federal enclaves.'s Article N, Section 3, Clause 
1, provided for the addition of new state8.16 Finally, Article IV, 
Section 3, Clause 2, known as the Property Clause, provides that  
'"Congress shall have Power to dispose of and make all needful Rules 
and Regulations respecting the Territaly OF other Pioperty belong- 
ing to the United States."17 

Congress attended the business of deciding what portion of the 
new territories the United States owned and what was owned by 
individuals. This process was long and laborious, but the United 
States government owned most of what it had purchased. In 1823, 
the United States Supreme Court ruled in Johnson v .  McIntosh that 
"the Indian inhabitants are to be considered merely 8s occupants, 
[and thereforel deemed incapable of transferring the abaolute title to 
others."18 

C. Settlement of Public Lands 
With all of this land in federal hands, what was to be done with 

it? The federal land in  the Weat became known a8 the  "public 
domain" and Congress opened mmt of it for settlement end develop. 
ment. Indeed, "national public land palicy for 150 years was directed 
primarily a t  getting the land into the hands of the pianeer."lg Prior 
to federal land uee laws, it was common practice to stake B claim for 
land. This practice, also known as "squatting" was unpopular with 
Congress because the new country was deeply in debt.20 The Land 
Act of 1796 provided for public auctions of land at a minimum of two 
dollars per aere.21 

The Graduation Act of 1854 decreased the price of unclaimed 
land over time and resulted in the purchase of millions of acres of 

u L! s. COZST am I. f 8. CI 17. 
36 Id. alt IV, 5 3. el 1 
ji Id art W, S 3.  CI 2 

Johnson v hlclntaah. 21 U 5. 643 118231 
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land in Missouri alone.22 The Homestead Act of 1862  permitted the 
settlement of one homestead of no more than 160 acresz3 If resi- 
dence was established within six months after application, the land 
was free 24 After five years af actual eettlement and cultivation. the 
homesteader would receive a patent on the land.26 Although the sys- 
tem was subject to widespread abuses, over 100 million acres of land 
were homesteadedz6 The Desert Lands Act of 1 8 i 7  offered up to 640 
acres at twenty-five cent8 per acre to encourage use of land in dry 
areas not immediately suited to farming.2: Large corporations 
obtained most of this land.28 

The original "public domain" consisted of 1.8 billion 
American professor and historian, Frederick Jackson Turner, called 
It "the richest free gift that  was ever spread out before civilized 
man."30 Of this "vast expanse," two thirds wa6 transferred to indi- 
viduals, corporations, and 

In 1 8 9 3 ,  Professor Turner declared the American Frontier 
closed because, based on the 1890  census, there was no longer a \-BET 

western expanse for the explorer to conquer.32 His thesis has been 
called "the most influential idea an American historian ever pro. 
duced '33 

There remamed, however. large tracts of land to settle and 
land disposal legislation continued. The Kinkaid Act of 1904 offered 
up to 640 acres of land m western Iiebraska for S1 26 per acre for 
cattle production 34 The Enlarged Homeetead Act of 1909  allowed 
claims of 320 acres of land instead of 160.31 The 1916 Stock-Raising 
Homestead Act permitted elaim of 640 acres of s e m i a i d  land deaig- 
nated valuable for livestock 

a2 Id a t 8 3  
23 43 V 9 C i 161 ,repealed 1976) 
24 Id 
26 Id 
26 COGOI\I ET a, ~uypra note 2, sf 64 The Homesread .4ct was often used nz b 

2. 4 3 U S C  49321-39 

20 Hisfom o f f h i  BLM sf h t fp  wwu b lmgosnhp iac tbh i s  html 'Mar P i ,  1996 

J o  Id 
3l Id 
32 Frank J 8i Deborah E Popper. The Rsinueniian of the iner iean  Frontier, 

a 3  Id  

36 Id B 216 
35 Id $ 292 

means t o  strip nmber landa wfhuuf p8yment 

26 COGOI \E  iT u. SYP'& note 2, sf 86 

[hereinafter HLilao DfthoBLMl 

i l l i ~ ~ ~ J . S u m m e r 1 9 9 1 ,  a 1 4  

43 D S C 5 2 2 4  'repealed 19761 
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I11 The Evolution of Amenean Land Use Law 

The true test of American institutmns uill come when the 
free public domain is exhausted and an increased popula- 
tion competes far ownership of the land and Lts deoleted 
res0urces.37 

A. Regulation of Resources 

With the West settled, it  became necessary to regulate the alla. 
cation and consumption of resources The primary remurces m the 
West are water, minerals, timber, grazing land, and wddhfe. 

1. Water-State law and local custom generally control water 
rights. When the Desert Land Act failed to increase productivity of 
d p  lands, Congress passed the Reclamation Act of 1902 to help irri- 
gate the West through construction of structures for water diversion 
and The Bureau of Reclamation, an outgrowth of the Act, 
still manages the distribution of water for irrigation and other uses, 
and the Act continues to generate litigation today. The Reclamation 
Act was responsible for large projects such as the Hoover Dam and 
still provides irrigation for m~llians of acres af land.39 

2. Minerals-The Mlimng Act of 1866 provided that "mineral 
lands are free and open to exploration and occupation" subject to  
local custom and usage.'O The Mining Law of 1872 developed 
requirements for perfecting a mining While title to the land 
remains with the United States, the interest in the clam, the sur- 
face r ights ,  and possession af t he  land are t ransferred to  the 
claimant. The claimant's interest in the land becomes "property in 
the highest senm of that  term, which may be bought. sold, and con- 
veyed, and will pass by descent.'' 

3. hmber-The Timber Culture Act of 1873 granted larger 
blocks of land to settlers willing to plant trees an a portion of the 
land in semi-arid a m a ~ .  However, this statute was primarily mtend- 
ed to encourage settlement of the land. In 1879, Congress decided 
not to appropriate funds for the regulation of timber cutting on fed. 
era1 lands.42 The limber and Stone Act of 1878 allowed the claim of 
land valuable for timber or stone harvesting for $2.50 per acre. The 

3- LORD hhLICALLIY 

43 U S C P 371 
i9 COGOLNS E1 a, supra note 2, at 104 
4o Id s t 9 6  

30 U S C 58 22.39. 'h maintain a claim, a claimant had t o  invest $100 rarth of 
annual development The Mining Act of 16i2 IO s t i l l  goad law 

nZ COCoI\s ET a, supra note 2 ,  at 106 
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Timer Cu t t ing  A c t  of 1878 legalized the  cu t t i ng  of t imber on 
unclaimed mining land 

4 Grazing Land-The Homestead Act brought ranchers to the 
West but only access tu additional lands could make cattle ranching 
profitable In 1890. the United States Supreme Court recognized "an 
implied license, groaing out of the custom of near]>- a hundred 
years, that the public lands of the United States . shall be free to 
the people who seek to use them where they are left open and unen- 
closed, and no act of government forbids their Lnfortunately, 
this policy encouraged ranchers to increase the size of their herds 
and produced the ''inevitable consequence" of "severe overgrazing 
and degradation of the forage producing capacity of the land."44 

5. WddlLfe Resources-It was generally accepted tha t  states 
awned the wildlife present on federal land."j In Geer U. Connecticut, 
the United States Supreme Court held that a state could outlaw the 
export of game taken from within Its borders without violating the 
Commerce Clause 46 There was Iirtle ~n the way of wildlife manage. 
men1 at the federal level Kddhfe was generally considered either 
food or a threat 

B. Disposal to Management 

In the late 1800% and early 19OOs, land-use policy began the 
gradual shift from disposal to reeerutian and management. Land 
that would later became Yellowrtone National Park \+as set aside m 
1 8 i 2  The  Genera l  Reiision Act of 1891 con tamed  a Fores t  
Reservation This prorismn allowed the President to "set 
apart and reserve any part of the public lands wholly or ~n part 
covered with timber or undergrowth . ae public reservations." This 
provision led to the ''reservation" from the public domam of mdlions 
of BCYBL of land that would later become national parks or national 
fareets. 

The Organic Act of 1897 authorized protective management of 
the retained forest reserve8 46 The Act intended ''to improve and pro- 
tect the forea?' but did not "prohibit any person from entering upon 
such forest resewations . . provided that such persons comply with 
the mles and regulations cavenng such forest reservatmns '149 Such 

4 3  Buford v Houfi.  133 U 5 320 '1590 
$ 4  COCCIVE i 7 . a  ~upia note 2 at 693 

Geer , Cannecticuf, 161 U E 519 1696 
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" N ~ E  and regulations," which we take far granted today. were atill a 
new idea at  the time. By 1901. fifty million acre8 of land had been 
withdrawn h 0  In 1903, President Theodore Roosevelt issued the  
''Pelican Island Bird Refuge Proclamation," which set aside federal 
land for hildlife protection?' and during his presidency, he with- 
drew another  150 million acres of forest  Both 
President Roosevelt and his successor, William Howard Taft, nith- 
drew coal and o d  rights from the application of the Mining Act of 
1872.63 

1 .  Increas~ng Federal Power-In the  landmark decision of 
L'nzted States L-. G r m a u d ,  the  United S ta t e s  Supreme Court 
addressed the growing tension between land reservation policies and 
grazing interests j4 A group of ranchers challenged the constitution. 
ality of the provisions of the 1897 Act that  delegated r u b m a k i n g  
authority to the Secretary ofAgnculture and made N I ~  violations B 

criminal offense. The lower court dismissed criminal proecutions 
against ranchers who grazed sheep in the Sierra Forest Reserve 
without the license required by regulations. 

The Supreme Court first affirmed the lower court'e deemon by a 
tie vote of four to four but granted a rehearing a month laterB5 The 
Court "admitted that it LS difilcult to define the line which separates 
legdat ive power to  make laws, from administrative authority to 
make re@lations."5E The Court, however, found that the Secretary's 
authority to make "such ~ l e s  and regulations . . as will insure the 
objects of such reservations" was ''not a delegation of legislative 
p0uw.I. and validated the The Court also validated the CNcid 
delegation of rule.making authority by finding "[wlhat might be 
harmless in one forest might be harmful to another In the nature of 
things it was impracticable for Congress to provide general regula- 
tions for these various and varying details of management "58 This 
case set the stage for modern federal land-use management practices. 

In a companion case, Light I .  L h t e d  States, the  Supreme 
Court noted "'.MI the public lands of the nation are held in t m s t  for 

COGGlNd ET *I, wpra note 2. 81 107 
Id at is2  The United Etsrir Supreme Coun  recognized the mphed auihanty 

a i  the President t o  make uifhdrawali  or public lands from use stmutes where 
Congress has acquiesced 

Id at 107 
53 J-w 0 L I ~ E  & JOSEPH P. TOD~UZ EUROY MI) NATURU REEOCRCLE l m  IY A 

NUTSHELL 84 11992: 
United Stater Y Crimaud, 220 D S 506 119111 
COCCI\S ET a, Supm note 2,  ai 112 
Giimaud. 220 U S at 517 

6 6  

51 Id at521 
b6 Id at516 
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the people of the whole country . . . .And It 18 not for the courts to 
say haw thar trust shall be administered That 1s for Congress to 
determine "59 

Nith this pronouncement, the Supreme Court validated the 
right of the United States to retain and manage lands "for rhe peo- 
ple of the whole countr$ and set the atage for today's battle to deter- 
mine just what it is "the peop1e"want 

Congress created the United States Forest Service in 1905 60 
The Forest Service was not created, however, purely for mnmva tmn  
purposes. The Secretary of Agriculture's instrwtionj to the newlg 
appointed Chief Forester stated that ''[all1 the  resource^ of forest 
~eserves are for  US^.''^^ In 1916, Congress created the National Park 
Service to administer the National Park System.62 

6 Light \ Cnired Stater 220 U S  523 119111 
AI common la-, the owner W B ~  requned to confine hla l h e  efock, 
=as held Ihsde for an) damape done b i  them upon the land o f  

elsons T h  ISY u ~ i  not adapted to the s m a t m  afthose States 
there uere neet plains and w ~ f  t m ? ~  af  unenclosed land %at- 
r pasture And so, without passing B i t ~ f u t e .  or raking ani sWr- 

m a t ~ e  action o n  the eubiecr, the  United States auffered > t i  public 
domain to be used lor such purposes There thus  prew up a sort 01 
Implxd ! ~ c e n i e  that there landr. thus left open. m g h t  he used 30 long as 
t i e  Goiernment did not caneel ins tac i t  eonienr  Buford L Houti ,  133 

It  I E  contended houeier. t ha t  C o n p r e x  cennof ~onmtu i iona l l i  
wrhdraa .arm hodiei of land from settlement uxhout  the mnienf of the 
Stare uhere i f  .s loisied, and II 1s then argued that the act of 1691 pro- 
i idmg lor the errabliihment of r e s e n m m i  w a i  ,old. 30 that  u h a t  LS 
n ~ m i n a l l i  a Reierw IS, in Ian, t o  he treated 88  open and unenclosed 
land 10 which there s t i l l  exists the implied liceme that 11 ma) be 
used far grazing purposes The Vnited Stales C B ~  prohibit ah?alutely 
DL f.x the term: on vhich ~m propert) maybe uied Ar n can withhold 01 
reeerie the land n C B ~  do 30 mdeBni:ely 'All the public lands of the 
n a i m  are he:d ~n rmi r  far the people a1 the r h o l e  counfn. ' 4nd II 18 

nut far the CODII? t o  sa, hou that  ~ N E I  rhell be administered That l i  for 
C o n g ~ e ~ r  t o  de!ermme 

Id  

ET v ",P'n note 2 Bf 118 h l t N C t l O " S  from secreta0 afhgnculture. 
t a  Chief Forebier. Gifiord Pinchor P.rchot \%jab a leading figvre I" the 
or the L h r e d  States Forest Senlee and uorked closely w i h  President 

although he fawred deielapmenr over presen,anan In dereribing the 
e i t  S e r t ~ c e .  P m h o t  stated ths r  " ~ c e n e r )  IS altogether autside ~ f i  
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2 The Canseruation .Zlowmnt-The ''conservation" movement 
a h  began during this  penod I n  1892, John Muir, a friend of 
President Roosevelt's, founded the Sierra Club. Muir and the Sierra 
Club joined battle with the Faresc Service and opened the dialogue 
over values which continues t 0 d q E 3  In many ways, this was the 
pivotal era in land-use transition. I t  was Muir who. on a camping 
t r ip  in 1903, convinced Rooeevelt to  create  Yasemite National 
P a ~ k . 6 ~  " X h r  inspired a new ethic that has been absorbed into the 
American C O ~ S E ~ U S ~ ~ S S  . . . . [His] lasting contribution to public 
land law 16 incapable of measurement "65 

The Migratory Bird Tkaty Act of 1918 was the first significant 
wildlife law to interfere with or supersede state wildlife laws.E6 The 
Taylor Grazing Act of 1934 withdrew most remaining federal lands 
from prior settlement acts and created "a new class of otherwise 
unclassified public lands, under the control of the BLM, that were 
valuable chiefly for grazing, mineral development, and recreation "67 

64 C0~0i~j~~1~..1upranote2,ar121 
65 I d  s t  120 .A e i t i2en poll in 1576 named John Muir the ' ' i n g l e  grea tes t  

Californian' I" h ia iap  
66 16 U 8 C 95 703-11 hlloraurr challenged the Acr as B violation of 8t8rea rights 

t o  manage wildlife s i t h i n  their borders. but.  in Y i s r a v n  L Holland, the Cnited 
Slates Supreme Court upheld the Act duafice Halmei wrote 'lV1ld birds *re not m 
the p ~ b i e s s i o n  a i  anyone, and p o i i e ~ s ~ o n  1% the beginning of ownerahip The whole 
foundation of the Stare's rights LI the presence within theirjurndietian of birds ths t  
yesterday had not arnied. ramorrou ma) be ID anather Stare and m s reek  a thou. 
rand miles BWB? 'hli isoun v. Holland. 252 U S 416 (15201 

etalure limitr grazing and enbed t h e  c u e r ~ m  of fie- gr%ng. fed&] lande are s t i l l  
widely vied far fhri purpose In the early 19508, 20,000 ranchers held permits for 
approximately 150 mil l i~n  m i e s  of Bureau of Land Management IBLY) and Fareit 
Service land I d  at 91 The Wild. Free-Roammg Hornea and Burros Act ai  1971 fur- 
ther cheeked the influence of rancher8 on federal l andi  16 U S  C i 1331 



106 MILITARYLAW REVIEW [Vol. 163 

The transition continued between the 1920s and 1 9 6 0 ~ . ~ ~  

The 1964 1V)lderneas Act authorized designation of roadless 
l ands  a s  wilderness areas,  exempt from d e ~ e l o p m e n t . ~ ~  The 
National Wildlife Refuge System Admmiitration Act of 1966 ertab- 
h h e d  the Kational U'ildlife Refuge system and allowed withdrawal 
of land for the creation of refuges.;O 

3 The ,Modern Ero-In 1962. Rachel Carson published Silent 
S p r ~ n g ,  and the madern enaironmental era was born.:' Congress 
passed a variety of environmental laws. and courts gave the federal 
gorernment more power to control federal lands, but a federal land 
use policy was not established. 

a The ?Jotional Encironrnental Policy Act f.VEPA,-Land 
use law entered the modern era wnh the pasrage of the NEPA of 
1969, "the granddaddy" of  envnonrnental Statutes The NEPA 
requires federal agencies to consider environmental effects of. and 
alternatives to, " m a p  federal actions sigmficantly affecting the 
quality of the human environment ' ' X  The NEP.4 does not requme 
federal agenmes to select the most environmentally friendl? alterna. 
t ire It 1s a planning rather than an action-forcing statute, Ahich 
requires agencies to document, through an  environmental assess. 
ment or  environmental impact statement, their decision-making 
processes. As an environmental planning law, the SEPA became B 

de facto land use law because it significantly influences land use 
decisions. "[The] NEPA LS an environmental impact full-disclosure 
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law. but  this  1s a far cry from set t ing a substant ive 'national 

b. The Endangered S p e c m  Act (ESAtCongress  passed the 
ESA, the "pit bulY of environmental statutes, in 1973.j4 The ESA 
places affirmative obligations on all federal agencies. Section 2kI 
declares that It 1s "the p o l ~ y  of Congress that  all Federal depart. 
ments and agencies shall seek to conserve endangered ipec~es and 
threatened species and shall utilize their authorities in furtherance 
of the purposes ofthis ~hap te r . " '~  

All federal agencies must "utilize their authorities in further- 
ance of the purposes of this chapter by eanying out programs for the 
consemation of endangered species and threatened spe~ies ." '~  The 
Act also provides: "The terms 'conser\e; 'conserving,' and 'consewa- 
tion' mean to use and the use of all methods and procedures which 
are necessary" to prevent the extinction of the  Stated 
more simply, federal agencies must affirmatively seek to recover the 
SpeCE8. 

Generally, ES.4 5 7 requires federal agencies to ''insure" that 
their actions will not 'geapardize the continued existence of any 
endangered species or threatened species or result in the destruction 
or adverse modification of habitat of mch spec~es which is deter- 
mined by the Secretary . . . to be critical."'8 Agencies make this 
determination ''in consultation with and with the assistance of '  the 
United States Fish and Wildlife Service (F\VS).79 This process 1s 

knouw BE Section 7 consultation 

p0ii~y."'73 

Gsri D hleyers, Old-Growth Fores2.r. The Onl,  and Ypu Enrir~nmonlal Ethic8 
l&iius Traditional Dtsputs Resolution Lhder the Endongwed Species Act and Other 
Publx Lands and Resaurirs h a s .  18 B C Eh?r'L A n  L R i i  623. 648 

i4 15 0 S C $ 5  1531-43 For B detailed discusmon of the €81, see David N Dmer, 
The Army and the Endangered Spemez Act IVla'n Endangering Whom) 143 MIL L 
REV 151 (19941 

i6 1 6 D S C  $1531<e 
76 Id § 15368a.lh 
'7 Id 6 1132133 

The terms "~onie~e ." 'banremng, '  and "cenbematmn' mean to use and 
the YIP of d l  merhoda and pracedurei uhich are necessary to brmg any 
endangered ipeeie! m rhreatened 8ppecies t o  the point at which the mea- 
m i e i  piovided pursuant to this ehspter m e  n~ longer necessary Such 
methods and procedure6 Include. but are not limited to, all aetivitie~ 
aasaciated with sclentlfic resource8 management such BQ research, cen- 
IUS, law enforcement, habitat acquiaitlan and mamtenanee, Pmpagatran 
live trapping, and transportation and, m the extraordmam case where 
population pres%ures within B glren ecarysrem cannot be otherwise 
rehe~ed  may include regulmry falvng 

T h e .  
REV 

15 0 S C $ 5  1531-43 For B detailed discusmon of the €81, see David N Dmer, 
Army and the Endangered Spemez Act IVla'n Endangering Whom) 143 MIL L 
151 (19941 

1 6 D S C  $1531<e 
Id § 15368a.lh 
Id 6 1132133 
The terms "~onie~e ." 'banremng, '  and "cenbematmn' mean to use and 
the YIP of d l  merhoda and pracedurei uhich are necessary to brmg any 
endangered ipeeie! m rhreatened 8ppecies t o  the point at which the mea- 
m i e i  piovided pursuant to this ehspter m e  n~ longer necessary Such 
methods and procedure6 Include. but are not limited to, all aetivitie~ 
aasaciated with sclentlfic resource8 management such BQ research, cen- 
IUS, law enforcement, habitat acquiaitlan and mamtenanee, Pmpagatran 
live trapping, and transportation and, m the extraordmam case where 
population pres%ures within B glren ecarysrem cannot be otherwise 
rehe~ed  may include regulmry falvng 
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Agencies may consult either formally or ~nformally Formal 
consultation results in the issuance of 'a nritten statement setting 
forth the Secretav's opinion "Ifjeopard) or adverse modification 
1s found. the Secretary shall suggest those reasonable and prudent 
alternatives'' which would allow the action to go forward mthout  
vmlation of the Act.b1 The opinion, known as a jeopardy opinmn. 13 
nonbinding However, federal employees are subject to cnminal 
prosecution for violating the ES.4 if the opinion 1% ignored and are 
immune If they follow L a ?  

The Secretary of the Intenor must "determine whether any 
species is an endangered species or a threatened s p e c ~ e s . ' ~ ~  Speclea 
so determined to be endangered or threatened are "listed" 8s such 64 
The determination 18 made "solely on the baam of the best scientific 
and commercial data a v a ~ l a b l e . " ~ ~  It ie "unlawful for any person sub- 
ject to the jurisdiction of the United States to . . . take any such 
species" or to 'possess, sell, deliver, carry transpoit, or ship, by any 
means whatsoever any such species taken ~n violation" of the Act.66 

Once a species 1s listed, the Secretary is required to develop 

ecrefar) ai  the Intenor shall p u b h h  ~n the Federal 
ferrnlned by h m  to be endangered epecies and a list 

XI ~rnporf an, such species mro, or export an) such 6ppecier Prom the 
I n i r e d  Stares BI take an? such species within the United Starea or the 

foreign eommerceanyaueh PP 
>me t o  such ipecacs or t o  an) f 
pursuant t o  E ~ Y O O ~  1533 of this title and promulgated by the Beerersn. 
pursuant f~ authorit? provided by th is chapter 

I d  
5- Id  b 1533 i 1 
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designate any habitat of such species which 1s then considered to be 
critical habitat 1'68 

The ESA h a s  proven to be one of the most cantroversial  
statutes ever passed Even the agencies of the federal government 
take inconsistent v i e w  In the landmark case of TVA u. Hill, the 
Department of Justice supported the Tennessee Valley Authority's 
a t tempts  to proceed with the building of the Tellico Dam even 
though it was believed certain to lead to the extinction of the snail 
darter However, the Department of the Interior filed an appendix to 
the government brief which opposed the  tion on.^^ 

With passage of the ESA, Congress intended to prevent, or a t  
least to slow, the alarming rate of the extinction of species. not to 
enact land-use law. That Congress realized that  the ESA, coupled 
with NEPA, would become the driving land use statutes for federal 
lands 1s doubtful. However, because there is no comprehensive feder- 
al land use policy law, the ESA and NEPA have been shoe-horned 
into that role. Far example, the ESA. which only "secondarily pro- 
tects habitat." is now being used ''as a rod to preserve the remaining 
old-growth forests."g0 

c Complete Federal Pouer ouel- Federal Lands-In 1976, the 
United States Supreme Court settled longstanding questions of fed- 
eral  power over federal lands within s ta tes .  In Kleppe L. S e w  
~!4rszco, the Court found that  the United States 1s more than a mere 
propnetor regarding federal lands and that Congress has full leg- 
islative authority without implicit limitation.g' The Court stated 
that 'the 'complete power' that Congress has over public land8 nec- 
essarily includes the power to regulate and protect the wildlife living 
there "92 

In 1981, in MMinnesota i. Block, Minnesota challenged federal 
restrictions on the use of state lands 93 The United States Court of 

69 COCC125 ET At, supra note 2, BL 602 
lleyeri.  supra note 73. at 625 
Kleppe , S e w  Mexico, 426 U S E29 119i61. 

92 id at 641 Kleppe recognized Congreii's authority to pass leglalation protecting 
wldlife and validated the WJId Free-Rosrnmg Horses and Burras ic t  

Minnecals Y Black. 660 F2d 1140 18th O r  19811, c m  dented, 456 K S  1007 
' 1982, The Boundary l va te~s  Canoe Area fvildernesa Act of 1978 p m e r f ~  the bound- 
a n  water m e 8  between Minnesota and Canada The Act limited use o i  920.000 x r e i  
of land bordering the ~ t e i i ,  a i  which the Unated Sfetes oKned i s 2  000 m e 8  and 
lrlinnebofa 121 000 wrea One pmviimn pmhibfed motorboat and snowmobile use 
excepr in designated  rea as Minnesota challenged the law 
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Appeals for the Eighth Circuit held that congreasmnal power must 
extend to regulation of conduct on and off public land that would 
threaten the designated purpose of federal lands.94 Thus, the com- 
plete federal power extends to actions on nonfederal landa that 
affect federal lands. 

As the histor). of Amencan land-use law demonstrates, federal 
power to fully regulate federal land, which many might take for 
granted today, evolved slowly over time. 

IV. hfultiple Use and Ecosystem Management 

Eeolag) 1s  destined to become . . a belated attempt to con- 
uert our colleetiue knowledge of biotic materiais info a col- 
leetiue wisdom of biotic n a c ~ g a t i o n . ~ ~  

During the last twenty years, preservation management phi. 
lmophs has shifted from preservation for a smgle use to multiple 
use and ecosystem preservation Put simply, multiple use is the 
desire to  serve all competing land-use goals in B compatible manner 
It 1s the effort to plan and integrate seemingly incompatible activi- 
ties. Ecosystem management acknowledges that species exist within 
a complex system that man does not always understand It 1s an 
attempt to preseme all portions af the interdependent suppmt net- 
w r k  created by nature. Biodiversit?, a concept closely related to 
ecosystem management, is the recognition that the rariety of life 
should be preserved Protection of endangered speclee. and come. 
quently of species diversity, 1s onlg a subset of biodiversit). 

Far example, protection of the spotted owl constitutes protee- 
tion of an endangered spemes. Aplan to protect the spotted owl will 
not take the marbled murrelet, another old-growth inhabitant, into 
account Protection of the old-growth forest ecosystem 18 a more 
braad.based approach, which considers the survival of the entire 
ecosystem and all of Its component parts. including those not cur- 
rently endangered.46 Yany fear this approach because It IS more far 
reaching and restrictive 

The statutes discussed below dictate current federal land man- 
agement practices. As I will demonstrate, however, they are piece- 
meal, rather than comprehensive, and fall far short of promding a 
national land use policy. 

I d  at 1249 ,emphasis added) 
95 . A ~ O L E O P O L O , A S ~ Y D  CDC\NALWAIC 169 1194881 
98 hlelame J R o r l a n d .  Borgaining /or Lbfr Pioteilrng Bmd 

.Medm!ed&iremmt8. 22 E w T ' ~  L 503 11992 
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A The .Multpie-Lise, Sustained-Eeld Act (MVSYJ 
The MUSY of 1960 declared that ''[ilt is the policy of Congress 

that the national forests are established and shall be administered 
for outdoor recreation, range, timber, watershed, and wildlife and 
fish purposes ''9; \Vith this statement, Congress set the course for 
the land uee management that the country follows today. This policy 
transformed national forests from timber production facilmes into 
ve r sa t i l e  t r a c t s  of l and ,  able to serve a var i e ty  of mas te r s  
VersatAt), however. takes energy and effort, and the hlUSY philoso- 
phy 1s difficult to implement The Statute does not g w e  federal agen. 
cies much guidance. 

The MUSY defines multiple use as "[tlhe management of all 
the various renewable surface iesources . . . in the combination that 
will best meet the needs of the American people."g8 Making this 
determination IS a daunting task. "The problem of how to protect 
sensitive and scarce public land resources does not lend itself to easy 
soiutions "99 The statute's definition of multiple use further defines 
the term as follow8 

[Mlakmg the most judicious use of the land for some 01 all 
of these resour~es or related serwces over areas large 
enough to provide sufficiaent latitude for periodic adjust. 
ments in uie to conform to changing needs and conditions; 
t h a t  some land m l l  be used for leas t h a n  all  of the 
resources, and harmonious and coordinated management 
of the various ~ I S O U T C ~ E ,  each with the  other, without 
tmpairment of the productivity of the land, m t h  consider. 
ation given to the relative \dues  af the various resources, 
and not necessarily the combination of uses that  will give 
the greatest dollar return or the greatest yield. 

This stunning example of obtuse legieiative drafting goes a 
long way to explain why we are where we are. One court described 
the MUSY as '"oreathbngl diecretion at every pare ',loo 

B. The .Tationai Forest Management Act I2VFMAj 

The NFhl.4 of 1976, as amended,lO' acknowledges that "the 
management of the Nation's renewable re~ources 1s highly complex 
and the UEBE, demand for, and supply of the various resources are 
eubiect to chanee over time."lo2 The NFMA reouires the folloame: 

9- 16 L 8 C 5 628 
j C  Id  P 5318ar 
si hleyeri. SUPTO note 7 3 ,  at 625 

Strictland v Morton. 619 F 2 d  467, 469 19th Cir 19758 
16U 8 C S 1600 

IO2 Id S 1600818 
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a comprehensive assessment of the present and anticipat- 
ed ujes. demand for, and supply of renewable resources 
through analysis of environmental and economic Impacts, 
coordination of multiple use and sustained yield opportu- 
nities as provided in [MUSY] . . . and publie participation 
in the development of the program 

Most importantly, the XFM.4 requires the Forest Service to 
prepare "land and resource management plans" (LRMPl.104 These 
plans are t o  be prepared "for each unit of the National Forest 
System "105 Implementing regulations require planning an a reeon-  
al and national level. but national planning consiste of B "Renewable 
Resources Assessment and Program ('lo6 The national "objectives" 
developed are incorporated into regional plans. which are considered 
in individual LRMPs. But LRMPs remain the primary planning tool, 
the Forest Service has broad discretion at  the local level and the 
NFMA has failed to produce B national management policy. even 
within the Forest Service IOi 

C. The Federal Land Policy and Management Act 

In the Federal Land Policy and Management Act (FLPhI.4~. 
Congress declared "that It 1s the policy of the United States that 
the public lands be retained in Federal ownership."10s This repre- 
sents a radicai departure from historic federal land use policy The 
FLPhlA also declares B policy that "the public lands be managed in a 
mannei that will protect the quality of scientific. scenic, histancal, 
ecologxal, environmental, am and atmospheric. water resource. and 
archaeological values, that. where appropriate. will presen'e and pra- 
teet certain public lands in them natural condition. that w i l  provide 
food and habitat for fish and wildlife and domestic animals, and that 
will provlde for outdoor recreation and human occupancy and ~ 3 1 . ' ~ ~ ~ ~  

While the Act 
contains limned provisions for BLhI Farent Service Interface, the 
"land use plans" required by the FLPMA m e  not coordinated with 

The FLPMA primarily applies to the B L Y  

10' 43 I S C P 1701 am ' C o n g e e s  declares t ha t  if is the polic) of the L'nlted ~f E 
States t h a t -  18 rhe public lands be retained ~n Federal ounerjhlp nnledb 
defe rmmd t h a t  dlrpoial a l a  particular parcel u1I1 serve the nsrmal  interest" 

-.o Id  E 1702 e ,  n '  
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Forest Service LRMPs Like the NFMA, the FLPMA requires the 
BLM to "observe the principles of multiple use and sustained 
yield "111 

D. AXationnl Policy? 

The statutes diseusaed above constitute the Statutory frame. 
work for federal land use policy. The BLM and the Forest Service 
m e  not required to integrate their planning efforts. The military 16 
not s ta tutonly involved on any level, and none of the  planning 
efforts are coordinated on a national level. The United States sub- 
stantially lacks a federal land use policy to govern management of 
its hundreds of millions of acres of land. 

E. Ecosystem Management 

In June 1992, members of the United Nations executed the 
"Convention on Biological Diversity" in  Rio de Janeiro at the United 
Nations Conference on Environment and Development, commonly 
known 8 s  the Earth Summit The Convention seeks "the comer- 
vation of biological diversity, [andl the sustainable use of its campa- 
nents."l13 The United States signed the Convention in 1993.'l4 One 
purpose of the ESA is to "provide a meam whereby the ecosystems 
upon which endangered species and threatened species depend may 
be conserved.""j Biodiversity and ecosystem management have 
become a part ofAmerican land-use practice. 

In the Interior Columbia River Basin, which spreads a c r o s ~  
parts of Oregon, Washington, Idaho, Montana, and Wyoming, the 
current administration is attempting to protect and restare "entire 
communities of living things while still allowing some remurce 
extraction where appropriate  "116 In  1993, President  Clinton 
announced a thirty-one million dollar ecosystem-management pro. 
ject, aimed a t  avoiding looming litigation over the  salmon, bull 
h u t ,  water quality issues, and old.growth forest management."' 

I-- I d  5 1712 lb l~ l )  
United Nationi Conference on Enu~ronrnenf and Development Cvnvenrion on 

Biolapcal Diverilfy 31 1.L bl. 815 (19921 lenirred info fame Dec 29, 1993) 
111 id  at R21 . ~ . .~ .  

140 C O X  REC 55 14046, 14047 The Bueh Administratian decided not Lo b l p  
the cmventmn The Clinton Adminutranon "gned the canventmn. deapife reeewa. 
t m s ,  because It already had the requijrte number a i  ~atiflcafmn 3 to enter ~nro f o n s  
For 8 dismruan of the Convention on Bialopcal Diversity, see Dawd Eugene Bell. The 
1992 Cmirnlion on B~oiogieai Di~irsrty The Continumg Significance of Cnifod 
Stam Obirciians of the Earfh Summit,  26 GIO WASH J IWL L & ECOY 480 11993) 
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The "Northern Rockies Ecosystem Protection Act of 1995'' was mrO- 
duced "to designate as wilderness. wild and scenic rivers. national 
park and preserve study areas1 wild land recovev areas. and biolog- 
ical connecting corridors certain public lands in the States of Idaho, 
Montana, Oregon. LVashingron, and W>)oming. and for other pur- 
poses '':le The bill haa forty-aeven cosponsors. including forty 
Democrats, five Republicans (from eastern and mldnestern statesl, 
and two Independents. 

Ecosystem management is controversial. and bath projects face 
uncertain futures While the Columbia mitmtives were being 
developed, a rider added to a congressional spending-reduction bill 
allowed harvest of diseased and "assomated' trees nithout full com. 
pliance with existing envranmental laws.120 The exemption angered 
enriranmentalirta.  who charged tha t  I t  undermined the efforts 

e Columbia River Basin and permitted '"logging 
These emergmg multiple use and ecosjstem man. 

haxe met with strong opposition from some sectors 

V Backlash and Controversy 

The Federal Government doesn't haw a right to own an, 
lands, except for post offaces and armed forces boses 12? 

111 104 H R 632 muniraduced Feb i 19958 The last coiponior  U B I  a d o e i  on 13 
hlarch 1996 

: 0 Id  In Jul) 1996 f b k  Hauae \ared io  cut funding for *he project b i r  ~n iugdsf 
the Senate reirared ~uiFcier.r  funding to  cam.plete the en>irmmenfsl  ."pact i:am 
menf be.rq ormared to  canrlder future manseement of the ares 

rer.aial of disease or miect-inleired trees, dead. damaged. ox d o u r  t ie??,  o r  f ~ e e i  
affected by fire or mmnnenrl> i i .sceptMe I O  fire or _nzect attack B u c l  term also 
Inr1l;dei t he  remoial of aimciared tree! OT t i e e s  l a c h i m  t h e  c h a i a r i e r i r t i c i  a1 B 

the extent rhe Secretan concerned connders a~prooiiafe and fearible .. . 
D ~ r b i n  supra note 116 st 14 

-I' Paul Rauber & B J Bergman. SIERPA hlay 1995 #quoting U n f e d  Starer  
Reoreientarne Barbara Cubin CR-RY , 
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A The Sagebrush Rebellion 

In seeking to encourage deveiopment of the country, federal 
land-use laws created certain expectations that Congress gradually 
eroded as the country matured. Because the  East developed first, its 
popuiation tended to  be more concentrated. As the desire for reser- 
vation and conservation grew, available lands were reserved. These 
lands predominately were in  the West. 

The federal government always owned these lands; the land 
never belonged to the states. Nevertheless, the 1ong.brewmg back. 
lash against federal land management policy reached its boiling 
point when Congress formalized its policy of public land retention by 
enacting the FLPhI.4 

The resulting movement to pressure CongreEs to reverse these 
policies became known as the Sagebrush Rebellion. In 1977, Utah 
distributed to other western states B proposal far litigation to force 
the federal government to cede land to the states In 1979, Nevada 
asserted ownership of most federal land in the atate by passing a 
state  law to that  effect. In 1980, presidential candidate Ronald 
Reagan and Utah Senator Orin Hatch joined the rebellion 

B. Sagebrush II-Taking Back the Lnnd 

Discontent with federal land policy in the west continues today. 
"Throughout the Amenean West . . State legislators and governors 
. . are engaged in full-scale mutiny against federal and state regu. 
lations meant  to protect what  1s left of America's natural  re-  
s o u r c e ~ . ~ ' ~ ~ ~  More than seventy rural western eountieb passed or 
proposed laws to take back public lands. In mme cases, the tension 
1s so severe that violence results 

In 1993, a BLM office was bombed, resulting in $100,000 in 
damage. In April 1996, B bomb shattered windows and a computer 
in the Forest Service's district office ~n Carson City, Nevada.124 
Later, pipe bombs destroyed a Forest Service office m Elko County, 
Nevada. Federal land managers now wear bullet.proof vests and 
travel in pairs.'25 They also carry cards with phone numbers for the 
United S ta t e s  Attorney 's  Office and the  Federal  Bureau of 

Id 
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Investigation and hold conferences to discuss the "uinds of war on 
the Keestern range 1'!26 

ConFrontarion between State and local officials also I B  on the 
rise. In  Lemhi County, Idaho. a sheriff refused to allmi FWS officers 
to search a rancher's property while they investigated the killing of 
a reintroduced wolf lZr The FWS officers presented a valid Federal 
warrant In  Nye County. Nevada, on 4 July 1994, the vice chairman 
of the county commission bulldozed open B road on federal land 
closed by the Forest Service lZ8 

Yye County, Nevada. is a leading example of the struggle over 
the future of public lands The county clalmed ownership of federnl 
lands through local ordinance The Justice Department filed a l a w  
suit against the county in December 1994 to counter the counryr  
contention that federal offic~als lack jurisdiction over lands within 
the state lZ9 

In 1996, the county commissionera told the FWS t o  stay off the 

The United States Fish & Xddlife S e n i c e  does not ha\e 
the jumdietion or aurhantj- to come onto lands owned b j  
the State of Nevada or private lands to enforce the ES.1 
You ha i e  not been Invited by this Board to come into Bye 

Michael Spear, F\T-S regional director in Portland, Oregon. 

The sewice can indeed enforce the ESAon state or private 
lands . To the extent that you are Implying that federal 
public lands actually belong to the state, you are incorrect 

. . So court. arywhere, has ever held the ESA to be con- 
stitutionally invalid on its face . . . The service has the 
same jurisdiction any federal agency has when enforcing 

state's lands: 

County 130 

responded t o  the Board in a June 1996 letter 

Id  Sea d s o  .Ye& Gu)s m ' ih i fr  Hats,  srtprc nafe 123 .4 F'orei 
cia1 agent dodged the adisncing blade uh1.e 8ttempfm.g to ~ a r n  a n m  
*heir BC:S mere >!legal The agent's remarks %ere drouned out bv the st 
~ n p e  a r d  the cheeringcraad ' 
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federal laws . . . .An invitation does not have to be extend- 
ed in order for the Fish and Wildlife Service to carry out 
its congressional mandate with respect to the ESA.l3I 

He also stated, ''Nevada agreed as B condition of statehood to 
'forever disclam all right and title to  the unappropriated public 
lands lying within the territoly"'132 

On 14 March 1996, the United States District Court ruled that  
the Umted States does own the land in question in Nye County133 
United States Attorney General Janet Reno reported that the ruling 
confirms that public lands ''are owned by all Americans, to be man. 
aged by the United States-that's the rule of law.."l34 

The Wall Stree t  Journal reported that  "county supremacy 
movement" members plan to "redouble their efforts to get Congress 
to enact laws hmiting regulators' power and even returning federal 
land to the  state^.''^^^ .4t the same time, the Journal reported that 
Republican leaders are "toning down their rhetoric on envmnmen. 
tal issues, out of concern that the public perceives their position an 
environmental matters as too extreme."'36 The battle, apparently, 
will rage on.137 

C. What Is All the Fuss About? 

In 1996, the BLM celebrated its fiftieth anniversary 13@ The 
BLM manages 270 m>llian acres of land, most of it in the western 

Id 132 Id The I n n e d  States acquired the landc in question from \lexica under the 

Charles McCoy Ruling Quaahes l e r a d a  CounRh Clam on L'S Land WuL 
Treaty of Guadalupe Hidalgo m 1848. which ended the Mexicsn \Var 

STREET J , Mar 16. 1996. sf 420 

- -  
lap BLh5 Celebrarei 50th hnmrereary at hffp w h l m  go,, nhp n e w  preei him1 

War 28. 1996, 
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states This amounts to approximately one-eighth of the land SUP 
face ofAmerica and comprises forty-one percent of federal land. This 
land was once referred to as '"the land nobody w a n t e d  because set- 
tlers failed to claim It 140 

Because BLY land is located primarily in weetern statee. I t  
accounts for a relatively large percentage of the total land area in 
Some states For instance, BLhl land accounts for 28c~ of Montana. 
48 8% of \Tyllaming. and 82.9% of Nevada, as well as over 50% of 
Oregon, Utah and Idaho 141 The Forest Service manages additional 
land in these states. This wide-spread federal preaence apparently 
C B U ~ ~ E  resentment among some What the "return the land' move- 
ment fails to acknowledge, however, is the benefit enjoyed by the 
states Of the 270 million acres of BLhl land, over half 1160 million 
8cr.s) 1s authorized for grazing.142 Logging and recreation in 
National Forests and Parks also generate income for states Despite 
this, resentment persists. 

Contrarerr, also centers around the manner in which the BL.11 
manages its lands Today, the BLhf is trymg to satisfy all intererts 
a t  one t ime, in keeping with current management  philosophy 
According t o  an agency statement, "[the] BLN 1s w r k i n g  harder 
than ever t o  improve the way It manages the land. One of the ways 
the agency 1s doing this 1s by taking a big picture' or ecosystem 
approach to land management."143 According to the BLM this man- 
agement style "is consment with the BLY's mandate under the 
Federal Land Policy and Management Act of 1 9 i 6  which requ~res 
the agency to manage in a way that accommodates may uses of the 
land-such as fishing camping, hiking, boating, grazing, timber 
harvesting and This p o l q  demgned to make everyone 
happy, seems to make everyone mad Ranchera want mare and 
cheaper grazing land, logging companies want more timber to har. 
vest, outdoor enthusiasts want more trails and ski slopes, and natu. 
mhst8 want more wilderness The BLM and other federal land man- 
agement agencies iialk a tight rope trying to strike a delicate bal- 
ance between all of these competing interests.145 
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V1. The Mihta!y Role in Land Management 

S o w  more than mer. continued use of, and access to 
[ m i l ~ t a r y l  lands is required by today's powerful  and 
sophisticated weapons o s t e m s  which need large a r e a  for 
trainmg and testing.146 

A. Traditional X l i ta r i .  WldI$e Management 

If the military IS not part of the federal land use management 
scheme, what 1s Its role? The military departments are trustees for 
almost twenty-five million acres of land,'4' much of it teeming w t h  
wildlife. The military always has had B wildlife conservation mission 
8s the tlvstee of these lands. Often, wildlife has flourished alongside 
seemingly incompatible military functions. The Johnston Atoll and 
Rocky Mountain Arsenal are bath excellent examples of this para- 
doxical success 

1. A'veieai Tests and Brds-The Johnston Atoll, a twelve-mile 
long coral atoll, which lies ili nautical miles southwest of Honolulu, 
was discovered by an American ship in 1796 In 1923, the Biolaecal 
Survey of the United States Department afAgriculture conducted an 
expedition to the island to study the wildlife, and President Calvin 
Coolidge designated the island a bird refuge.148 In 1934, President 
Franklin Roosevelt placed the atoll under Navy control, resulting in 
the f i r s  human habitation of the largest island.14s Johnston Island 
served as an airfield in World War 11, and was transferred to the Air 
Force in 1948.15O Joint Task Force Eight used the atoll for a series of 
high altitude nuclear tests 161 The Defense Nuclear Agency main- 
tains the island in reserve status far possible future atmospheric 
nuclear teats 

In 1971, the United States removed its stockpile of c h e m m l  
munitions from Okinawa, Japan, a t  the reque8t of the Japanese gov- 
ernment.15z When Congress passed a law which specifically prohib. 

Henrmg Before the Subcommmrs on Mililory P m e u r m e n i  and Subrammime 
on Readiness of the House Sa(iana1 SacuiiD Committee, 104th Cang , Zd Sebo 1996 
8Starernenr of Sherri W Goodman. Deputy Under Secreta?, of Defense IEn\iron- 
mental sPcYllty1I 

Id st 14 
4 Exec Order No 4467 

Exec Order KO 6935 
ED 8 7 ~ 7 1 3  DEP'T OF THE ~ N T E R I O R ,  FISH .WD W ~ L D L ~ F E  SERVICE. JOHSSTOI. 

W I L D L I F E  REFUGE :Sepr 19911 [hereinafter JOHNSmNArOLLl 
EL, A BRIE7 HIETORY OF JOH\ITUY ATOLL 119911 After the Korean \Var, 

Joint Task Farce Seven. the organization charged with conducting stomic teiia ID the 
Pacific m e a ,  * B E  yren  command of the sfdl 

Greenpeace CSAv Stan.. i48 F Supp 749. 752.53 ID Haw 1990). 
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ited the transportation of the stockpde to the continental Umted 
States, the Army moved the weapons to Johnston for storage and 
destruction.'j3 The Johnston Atoll Chemical Agent Destruction 
System IJACADS, was designed to destroy these chemical mum. 
t i o m  Congress then directed the Army to destroy all unitary chemi- 
cal weapons and named the JACADS fac~h ty  the demonstration 
facility for destruction teehnologylj' 

Despite this history. wildlife continues to flourish Today, the 
FWS conducts a full.tirne conservation program at the atoll.156 A r  
the onlr land within millions of square miles of ocean the atoll sup- 
ports tens of thousands of m i p a t o p  seabirds.'j6 The atoll itself LE 
composed of unique coral species not found in Hawaii 15' The coral 
supports the green sea turtle and the Hawaiian monk seal. both 
endangered species. 8s well as 280 species of including the 
white tip shark ljg The wildlife conservation function has been con- 
sistent with. and has not interfered with, the varied and important 
national security functione performed at Johnston Atoll 

2 Chem~cal Weapons and Wildlife-In 1942. the Umted States 
purchased twentg-seven square miles of farmland in central  
Colorado for construction of the Rocky Mountain Arsenal. During 
IVorld War 11, Rocky Mountain Arsenal produced mustard gas. 
Lewisite, and chlorine gas . lbo  During the  Korean IVar> Rocky 
Mountain Arsenal manufactured white phosphorous and muatard- 
filled munitions One commander boasted that "the arsenal can tuin 
out m~l l ions  of incendiary bamba B )-ear when operating a t  full 
capacity."16' In the 19508, B new manufacturing area wlas added for 
the production of nerve aEent 162 

id See Pub L S o  91-672 
See Greenpeace USA-, Stone 745 F Supp 749, i52.53 8D Hem I990 PLb 

L So 91-672. Lawrence E Rauae, T h e  Diqombtion a /  t h e  Curreat Siockprdr of 
Chemical . M u n i t m a  and Agents, 121 i l i ~  L REV 1: 11968,. Warren G Fooie Tth  
Chsrnrcal  Drmrliiorizairon P i a g i o m - M l l  if Dsitroi the .Valror.r Stacipile of 
Chrinwal Weapons br D e c e m b r r 3 1 . 2 0 0 4 ~  146 M I L  L R n  1 19918 

I d  sf6 
l5a i d  Built between 1951 and 1953. rhe'Varrh Plants' produced mait ofrhe GB 

neme a p n r  albn knaun a3 S a r m  herueen 1953 and 195. Plograms t o  dern:!niar.ze 
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Rocky Mountain Arsenal produced large quantities of liquid 
wastes The Army first dieposed of these wastes in a series of 
unlined lagoons and la ter  in  B 243-million gallon lined pond 
Additionally, the Shell Oil Company produced pesticides a t  Rocky 
Mountain Arsenal far thirty years.'63 In 1974, the Army discovered 
groundwater contamination off post. All of Rocky Mountam Arsenal 
is now listed on the National Pnanties List (NPL). 

To ensure safety and security, the production and disposal facil- 
ities were placed in the center of the land to create a buffer area. As 
development around Rocky Mountain Arsenal increased, wildlife 
increasingly sought a safe haven in this buffer area A winter roost- 
ing population af the Amencan Bald Eagle return to cottonwood 
trees each year, attracted by an abundant prey base of black-tailed 
prairie dogs, rabbits, and other small mammals The burrowing owl, 
a candidate for listing as threatened or endangered, inhabits ahan. 
daned prair ie  dag colonies d u r i n g  the  Summer months.  The 
Ferruginous hawk, aleo a candidate apecies, as well as other raptors 
such 8s Swainson's hawks, great horned owls, and ospreys, call 
Rocky Mountain Arsenal home. 

In  1992, Congress declared the  DODs most complex and 
expensive clean-up a t e  a National Wildlife Refuge. The FITS con- 
ducts an extensive management program alongside, and m partner- 
ship with, the clean-up program, which 1s estimated to cost approxi- 
mately two billion dollars. 

B. The Importation of Wldli fe  to M ~ l i t a v  Znstallotmns 

Today's mobile and mechanized tactics require more land than 
ever before far military training. Far instance, a Civil War battalion 
required 200 acres of land for training maneuvers.164 In contrast, 
today's mechanized battalion requires over 80,000 acres far effective 
combat training.'66 At the same time, the military 1s being asked to 
drastically expand it6 traditional wildlife conservation mission. 
Increasingly, this involves the importation of individual animals or 
species onto military property. 

or get n d  of, these ueaponi began m the late 196Oa Full-scale dispoial operauonr 
began ~n the 19708 Betueen 1971 and 1973. over 3000 t a m  of muafard agent ~ e ~ e  
deatrayed A desfmmon facility far GB SIPO operated for several yean  
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1 Ferret Boot Camp-In 1991. the FIT’S asked Rocky Mountain 
Arsenal far permission to establish a traming ground for black-foot- 
ed ferrets. The black-footed ferret is severely endangered o v e ~  most 
of Lts range, and 1s currently bred in captivity in the hopes that its 
numbers will increase sufficiently to allaii It to be returned to the 
wild.li6 Because the ferrets ere bred in captivity. they lack the skills 
necessav to survive in the mld.16: The FTVS decided t o  establish a 
boot camp to train the ferrete.166 They asked to put it on the Rocky 
Mountain .2rsenal. The Army declined because of the ongoing clean- 
up program, hut the FWS was undaunted. The) estahlmhed the 
facility at the Pueblo .bmy Depot two h o u s  south of Denver 159 

The training facility simulates wild conditions Ferrets live m 
outdoor p e n s  with access to active prairie dog burrows l i0 Ferrets 
learn to hunt the prairie dogs, their natural food ~ource,  in a pro. 
tected environment Studies 8haw that  trained ferrets are three 
times as likely to SUIVIVB in the wild as those released directly from 
capt ive  breeding facilities.”’ Unfortunately, ferrets are susceptible 
to plague, and eighteen ferrets  died a t  the Pueblo facility in 
November 1995 > c 2  In  J a n u a ~ y  1996, the FITS established another 
training facility at k r r e n  Air Force Base in \Vyommg and trans. 
ferred two male Pueblo ferrets for mating with females from another 

This ferret program IS an example of cooperative land manage- 
ment between the m d i t a p  and FWS. Because the training programs 
are small. confined, and t e m p o m y  there are few nsks to the mill- 
t a v  The FLY’S runs the program and 1% responsible far its S U C C ~ ~  
While it would be difficult for the military to enct the ferrets, few 

group l i 3  

t h e  i u n n o r s  were captured and placed ~n a captire breedme ~ r o g r a m  Smee that 
time several hundred ferrets haie been bred in t ~ p f i i i t ) .  and 200 haie been remtra- 
dueed in N%ommlng, blanrana and South Dakota mnce 1551 Mart af the reintroduced 
animals have died 8s they become eaq p ~ e )  lor h u n R  predators such aa coyotes. 
badgers, hawks and ou l i  S I P  Patrick UDrmcoll. Plogus Lnlerr Hurdle to Rerlanng 
Feriali D E k i i i .  PO67 Serf 10 1995. at  B-1 lhoiemalrer Plaiuel 

16. Mbjs to  Rectare Ferrets supra note 166. at  B-4 
155 I d  
le* Id The Pueblo .Arm> Depot also 18 on the S P L  
li0 Plague supra note 156 

Id Unfortunate:i an outbreak of plague among p r a m  dogs ~n remtraducrmn 
areasjeoperdliei the r e l e a ~ e  program Ferrete, thought to  be m m u n e  t o  plsqve 
~ecenrlg haie been proven susceptible to rho dlieaie 

Patrick ODnicol l .  Plague Dacrmnss Federal Ferret Program, DEN~ER POET. 
Nov 26, 1555 at  B-4 The ferrets died from eating plague-infected prairie dags 

SeeROcn  M n : \ T U \  Snri Jan 25 1956 at 6 1  

lii 

li3 
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land UEB mues are triggered because the amount of land involved is 
so small. The program, now at two military facilities, demonstrates 
the cooperative role that  the DOD LS playing in wildlife conservation. 

2 Red-Cockaded Woodpeckers IRCWs) Come Home io Roost ai 
Fort Polk-In 1995, the Red Oak Tmber Company asked the EPA 
for an "incidental take permit" 80 that  it could cut down trees which 
are habitat for the RCWlT4 With the permit request, the company 
filed a Habitat Conservation Plan (HCP). Habitat Conservation 
Plans spell out what applicants will do to mitigate their projects' 
impact to the species. When approved, HCPs become enforceable 
agreements between the FWS and the appl i~ant .1~5 Red Oak pro. 
posed to ''translocate" RCWs "from the project site to the Fort Polk 
military installation." 

Transporting more RCWs to an Army installation w t h  an  
important training mission just to allow a timber company to cut 
down trees does not appear to be in the Army's best interest. Red- 
cockaded woodpeckers need B lot of space. A single clan of two to six 
birds requires about 126 acre8 of habitat.176 However, according to 
Will McDearman. staff biologist for the FWS, the move makes b e m e .  
An investment of eight to ten thousand dollars to implement the 
HCP will yield 8260,000 in timber for Red Oak 177 The RCWs an Red 
Oak's land are isolated groups which are too small to contribute to 
the overall recovery of the species Red Oak will set aside ten sites, 
and the EX'S will add artificial cavities to the trees In the spring, 
the FU'S will harvest the offspring and transport them to Fort Polk 
to augment that installation's existing RCW population. The Army, 
McDearman clams, agreed. 

The ESA coordinator  for t he  Army Environmental  Law 
Divmion was unaware of the agreement but said that  it made sense 
from the Army's perspective l i s  Because the Army has an obligation 

A - a h b d ~ f y  af an Enilronmenfal A46esament and Receipt of an Application 
for an Incidental Take Permit for a Timber Harvest Operatran by Red Oak Tlmber 
Company ~n Vernon Pen& Louisiana 60 Fed Reg 26.049 11595) Seef~on lQla! i l l lB! 
of the ESA prmides far the ie~uanei of permlti  where "such fakmg IS mc8dental LO. 
and not the purpme of, the carrying ani of an otherwise lawful ~ c t i n t y "  Incidental 
take permita allon, the holder to ldll or athenme rake up ta 8 epeclfxd number af 
endangered animalb 

lis I d  Section IOlal'2)IAl ofrhe LEA reqmrea eubmiheion o f a  canservatlan plan 
k n o w  8s a Habitat Canaervation Plan which requires a efsfement of "the mpaef 
uhich %ill likely rreult.' and "what steps the appiirant uill take to mmmmne and mit- 
>gale cueh impsets " 

176 56Fed Reg 40,558119911 
IT -  Telephone l n f e n x w  with Will MeDesrman USFVS atatl bmloglst. J a c k o n .  

M i ~ s i d p p l  Field Ofice (Jan 24, 19961 
lie Inten'leu Kith Major Tom Awrr. United States Army Environmental Law 

Dlvmon. W u h m s o n .  D C (Jan 29. 1996) 
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to recover its RCW populations, It has to aet aside land for RCW 
expansion which would otherwise be available for training Recovery 
requires mole land than maintenance of a population. 30 the land 
set aside for I O C O Y B I ~  i s  more than B recovered papulation would 
need If the population increases, the amount of land set aside can 
actually decrease, and more land w>Il be available for training. 

In this scenario, the Army allowed private parties to use 11s 
land, while setting aside installation land The land on Fort Polk 
was more valuable to cmeewation efforts than private land because 
large tracts have been left undisturbed. Undeielaped mil i taq land 
has become essential habitat for endangered species because SUI- 
rounding land has been developed. The paradox E that Fort Polk's 
seemingly undeveloped land was actually "developed long before 
the surrounding off-post land. The Army actively uses the land for 
training, and, in a sense. this land 1s developed because it 1% being 
used for its intended purpose, training 

C. Buffalo Roam at Fort !fingate 

In keeping with the maxim "no goad deed goes unpuni~hed," ' .~  
the military 1s often the victim of its own good intentions One effort 
a t  cooperation and generosity landed the Army in federal district 
court 

In 1966, the New h l e x m  Department of Game and Fish estab. 
lished a bison herd on Fort Wingate Army Depot lCo New hIexico 
originally intended to use the herd 83 breeding stock t o  produce off. 
spring for formation of additional herds. but the herd wad. at the 
time, the only publicly owned herd in the state lS1 The state man- 
aged the herd after Its introduction la2As the herd flourished p o p .  
lation control measures became Throughout the 197Os, 
New M e x ~ c o  held auctions to remove some surplus ammals and 
transferred others to local Sat i re  Amencan tribal herds 

Oef 19, 1995. at 2 
182 Fund for Anmolr, C i i  So 96-0040 hlV DJS at 2 

Oct 19. 1994, a t  23 Fort IVmgate IS esimated 10 be capable 01 i uppor f~ng  appran- 
msielg 75 hiion The herd reached 150 stone rime 

I d 4  Id In 1972, 114 bison nere add  In 1979. 43 bison u e i e  zold I n  1990, 95 
hisan were cold In 1993, 25 hiion *ere moved to BLhl pmpert? bot vere returned to 
Fort Wingate when the BLN determined the herd t o  be 'unmanageable and B nul- 
aance " 
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A 1980 cooperative agreement between New Mexico and the 
Army permitted state-authorized hunting of game an Fort Wingate 
"subject only to the requirements of military security and safety"186 
New Mexico authonzed periodic antelope hunts pursuant to that  
agreement 166 

Fort Wingate closed m 1993. The four remaining federal 
employees had no responsibility for the herd Iai In August 1995, 
New Mexico requested permission to conduct a bison hunt, and Fort 
Wingate agreed. subject only to safety concerns 188 In October 1996, 
af ter  holding public hearings, New Mexico adopted regulations 
authorizing the hunt and issued nine permits for the taking of nine 
bulls.16s 

On 10 January 1996, The Fund For Animals filed a "Complaint 
for Declaratory Relief" to prevent the hunt. The Fund claimed that  
the hunt was a "major federal with the potential to signifi- 
cantly affect the human environment under the NEPA The com- 
plaint sought an injunction to stop the hunt until the Army complied 
with the KEPA by preparing either an environmental assessment or 
envronmental impact statement.'Q' 

In i ts  a p p y i t i a n  brief, the  United States  countered tha t  
because the United States lacked a subetantire role in the decision- 
making process, the action did not rise to the level of a major federal 
action. The United States argued that  the Army "had no discretion 
to deny permission to access the lands for hunting purposes for any 
reason other than military security or safety."192 The "bison have 
always belonged to the State of New Mexico and the agreement 
p r e s  it the power to manage and dispose of them. The Army has no 
contra1 or interest in  the bison."193 

On 26 Januar? 1996, the United States District Court for the 
District of New Mexico found the Army's role "sufficiently major in 
scope to trigger KEPA analysis p r ~ c e d u r e s . " ' ~ ~  The district court 

laS The Fund For Animalc. Defendants' O p p o m t m  t o  Plamflfis Monon  for 

- ( e  Id Exhibit B 
le- Id ai 3 
1'8 Id at2 -3  
1% Id at 3 

Temporan Restraining Order. Cn Aa 96-0040 hli'DJS (filed Jan 12, 1996) 

The Fund Far hnlmals Deiendants' Opposition t o  Plamtiffs' Yation for 

The Fund for Ammala L, United Stater, Complaint lor D d a m t m y  Relief and 
Temporar/ R e a t r a m q  Order. O v  No 96-0040 hRDdS at 6 #filed Jan 12. 19961 

Mandamus, C i i  60 96-0040 MV DJS (filed Jan 10, 19961 
Ig2 Id st 8 
-93 Id at  9. 

N 11 Jan 26. 1996) 
The Fund lor Animals T United States, Civ Uo 96-0040 hlVDJS. ai 6 rD 
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concluded that the "IdWmdantz had obvious discretion over the aut- 
c ~ m e . ' ' ~ ~ ~  As a result, the Army was required to perform costly, time. 
consuming SEP.4 analysis regarding the disposition of a bison herd 
It never requested, managed. or owned 

D. Where Are lye and Why? 

Federal officials currently want to put the Mex~can wolf onto 
White Sande Miss~le  Range. The story of the wolf 1s one of the most 
ironic envronmental tales. After zntenaonali) eradicating it, federal 
land managers now *ant to restore the wolf, and the? want the mih. 
tary to help. Wlhy  would federal land managers want to send these 
highly endangered animals t o  a mmi le  range, and what are the 
risks to the milit& 

VII. The Tale of the Wolf 

Wolves 
deepest human muerenee l g 6  

, stir the most u~sceial human fears-nd the 

A. The Legend ofthe U d f  

The wolf 18 one of the mast universally hated species ever to 
walk the planet Although the wolf was reiered by some cultures- 
such as Sative Americans. Eskimos, and other hunt.based soci- 
eties-which considered the wolf a brother and admired its abilities, 
most madern mcieties intentionally and fysrematically exterminat- 
ed the wolf 

In Europe, the view of the wolf evolved over the age$.196 During 
the Roman Empire, the legend of Romulus and Remua, who were 
raised by a she-wolf, depicted the wolf in a positive light.1y9 Dunng 
the Middle Ages. the human papulation Increased dramatically due 
to improved agricultural techniques As forests were cleared and 

Id sf i 
185 Karen Brandon, W h i  % I L ~ s  draurr the C S  West. TORo\TO Srm. Mar 26.  

C h a r m  Smbner ' i  Sons 
1995,atCt i  

109 Id at  296 However, ~ c i e n t m f i  hake declared the legend a i  R a m v l u ~  and 
Remus imparsible Seesure the u a l i i  lscrsrlon period would no1 be lang enough t o  
rear B human child 

Id 
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hunting for food and sport increased, wolves were dnven into ares8 
inhabited by humans in search of food. 

Charlemagne employed professional wolf hunters. and the first 
reports of wolves attacking humans appeared 2n1 "Whether they 
really attacked human beings cannot be established. I t  1s hard to 
distinguish among reality, Invention, and magic in the literature of 
the Little Red Riding Hood, published in France in 1697, 
is a story that depicts such an attack 203 In the Story, a wolf devour8 
an unfortunate grandmother, then lies in wait for the granddaugh- 
ter to return. 

While wolf attacks occurred, the role of myth is evident. For 
instance, many European depictions of woIve6 from the Middle Ages 
portray angry black wolves, but there  were no black wolves in 
Europe 204 Some biologists now attribute isolated wolf attacks on 
man to rabies, which was mdespread in Europe but uncommon in 
North America.2o3 Man's negative opinion of the wolf is  widely 
attnbuted to his transition from a hunter gatherer to a herder.206 
This loathing of the wolf was widespread throughout Europe and the 
British Isles and Amencan colomsts brought it with them to the new 
world. 

B. The Wolf in America 

The "colonist was not much troubled by wolves until he began 
raising stack wQ7 The first livestock was imported at  Jamestown, 
Virginia, in  1609, and stock animals were common by 1625.208 In 
1630, Massachusetts passed the first wolf bounty statute. Other 
eagtern colonies fallowed suit throughout the 16008, and the war on 
the  wolf began.209 Although wolves attacked stock animals, the  
extent of these attacks was probably exaggerated. A limned number 
of individual wolves committed most of the attacks, but reprisal was 

301 Id 
20% Id 
*03 J i m  Dutcher (producer and  film maker1 WOLF. RETURN OF A LEOEND 

lo* ZIMCR, ~ u p m  note 191, st 298 
zos RUTTER. w p i a  note 197. at 24-26 
206 ZIMER. sumo note 197 at 295 The"oosmvs a t r m d e  io the wolf 

(ABCXane Prod Infl ,  In? 1993) 

chanced 
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mdisc rmmate .2 '0  AF eastern forests were cut and sett lements 
expanded. rhe eastern wolf  was driven west and south. Despite 
bounties and wolf hunts, the loss of habitat through the clearing of 
forests was the primary cause of near extinction for the eastern 
\\OlWS.21' 

In the Weat. wolves were larger and hunted the same animals 
as man In one of his journals, Mennether Lewis referred to the 
noli  as the "shepherd of the buRala."Z12 As settlers "emerged from 
the dark forests'' of the East and entered the plains,213 they met 
Canis lupus  nubilis, the prairie wolf. \Volvee were regarded with 
'amusement" and as being "the very incarnation of d e s t r ~ e t i o n " ~ ~ ~  
by early Settlers In the early days of open-range cattle ranching, 
polf kills of cattle (called depredation) were largely tolerated BJ an 
inherent r k k ,  and ranchers feared Native Americans more than  
,,elves 2 '5  

Trappers  ere the first in the west to kill waives216 and they 
first killed wolves incidentally to beaver hunting. Then, in the mid- 
1600s. when beaver populations had been exhausted. they began to 
hunt bolves for pelts In 1863, the Missoun outfit of the .*merican 
Fur Trading Company shipped 3000 wolf pelts 2i; Buffalo, however. 
had became the primary target. with 8eventy.five million killed 
between 1850 and 1880 216 Generally, only hldes were taken, leaving 
c ~ r c a s s e ~  for wolves to scavenge. This constant food $uppl> encour- 
aged wolves to follow hunters, and hunters began to shoot walvea for 
sport or skins 219 

Cattle ranching increased during this period, and as the buffalo 
were eradicated, hungry wolves turned to cattle for food In the 
1 8 i O e  ranching interests began to form livestock 

- ' Id  
'-4 Id  at 176 German explorer Maximilian of Wied r m f e  tha t  he w a i  'Imp 

amiiiec by the  sni iee  o i  w o h e i  a n d  found their haKl pleasing h buffalo hunter 
described the  v o l f  as ' the vel) i nc~rna lmn  of destruction. with his pau,erful jaw3 a i  
shark reerh 'Others have deacribed the  u o l f 8 ~ " ~ 0 w ~ r d l y "  
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Ranching was herd and was subject to the vagaries of drought and 
disease. Depredation may not have been a great threat, but It was 
controllable. The poison strychnine w8s introduced in the 1860s and 
became a tool for controlling ~ o l v e s . 2 ~ ~  It became "an unwritten law 
that na rangeman would pass an animal C B T C B S ~  without poisoning 
it . . . m the hope of eventually killing one or more wolf."222 Wolves 
in mountamous areas fared better, subsisting on deer. elk, and other 
still plentiful game. However, "the slaughter of wolves on the prairie 
reached its peak between 1875 and 1855 when bounties were offered 
by state and local governments and by livestock assoaatians223The 
widespread practme of pamning had unintended effects. Raptors 
and other anima18 often fed on wolf carcasses and died 224 Generally, 
strychnine use was abandoned by 1900 ab too dangerous Steel traps 
became the weapon of choice.226 

"As the  land filled up with other ranchers, 8s water rights 
became an issue, and as the Indians were removed to  reservations, 
however, the wolf became . . . 'an object of p a t h o i a g d  hared,"'226 
Perhaps people "in a speculative business like cattle ranching sin- 
gled out one scapegoat for their financial losses . . . There was a 
feeling that as long as eomeone was out killing wolves, things were 
bound to get better"227 

In Montana, B one-dollar wolf bounty was offered in 1884, and 
5450 wolves were presented the first year.22s The state wolf bounty 
was raised to five dollars in  1855 "People went out and killed 
W O ~ S  far and wide, wolves up in the Bitterroot Mountains that had 
never even ~ e e n  Eheep and cattle."229 Even as hatred toward wolves 
began to  lessen among ranchers m the early 19@0s, the  hlontana 
legislature passed a law requiring veterinarians to inject u o l v e ~  
with mange and release them to spread the disease among wolf 
packs 

218 ,d- 
210 Id at  163 
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Wolves suffered a similar faare in other western states.231 The 
wolf did not benefit from the new American conservation movement 
In 1915. the United States Congress appropriated 8126,000 to pro- 
vide wolf hunters on public grazmg land. By 1942,  gmernment  
hunters  had killed mer  24,000 W O I Y B S  in Colorado, Wyoming. 
Montana, and weEtern North and South Dakota.232 "A final devas- 
tating blow fell when officials in Yellowstone decided to exterminate 
the park wolves-the) succeeded."233 

VIII. The Return of the Wolf 

/TI0 keep e u e ~  cog and wheel LS the f m t  precaution of 
mtelligent tinkering. . .234 

A Recouev and Remtraduction 

The ESA mandate for species recovery required the F W S  to 
reintroduce Some species into the wild Like the black-footed ferret. 
several species survived only in captivity m breeding programs. Who 
would allow the FWS to place an endangered  specie^ on their prap- 
erty? Landowners dread the discovery of an endangered species on 
their property because of the restrictions that the ESA places on 
their actmtieS. Even most States and federal agencies did not want 
to host endangered species. If the ferret come8 to B state park, other 
activities, such as grazing. trapping. and recreation have to be CUP 
tailed to protect the ferret 

In response to this problem. the ESAAmendments of 1982 gave 
the Secretaly of the Interior increased flexibility in implementing 
the Act Congress recogmzed the ES.4's inherent "tendency to dis. 
courage voluntary introduction of species in areas of their historic 
range "236 Through the amendment, they hoped to reduce "political 
opposition to remtroducmg species" and "encourage private parties 

231 In 1912, Colorado's Pireance Creek Stock Growers' Aaaaciatmn offered Sl60 
nei wall  I d  at 167 In 811. 60.000 United States bounties were colleEred befueen 1663 
and 1916 Auduban, supra note 221 

232 LOPEZ ~ v p m  note 19 i .  at  187 Oavernmenf huntera killed over 650 w d v e i  ~n 
.Aniana and Ne% Mexico berveen 1916 and 1960 United States Fish and Wddlife 
Service. U m r e d  States Department a i  the Infenor, Drsrt Enwonmenta l  Impart  
Statement 1-6 (June 19951 lhereinafter Draft E181 

233 Koluer. s ~ p m  note 221 Between 1914 and 1926. park o f h a l s  lulled BL least 

LEOPOLD, ~ u p r a  96, at 190 
H R  REP P o  567 97th Cang. 2d Seas 81962 lavallable at 1962 WL 26083 

136 rvolvee, including 60 pups 

236 

(Lens Hirf ' 8  ;hereinafter H R Rep 97.6671 
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to host experimental populations on their lands."z36 

Sectmn lO(i)  of the ESAZ3' p e n t s  the Secretmy to "authorize 
the release (and the related transportation) of any population . . of 
an endangered species or a threatened species outside the current 
range af such species i f .  , , such release will further the conservation 
of such species Prior to release, the Secretaq "shall by regulation 
identify the population and determine. . . whether or not such popu. 
latian is essential to the current existence of an endangered species or 
B threatened species."239 If it 1s not, It 1s deeignated a nonessential 
experimental population A population released under the provisions 
above is considered an "experimental papulation" so long as it is 
"wholly separate geographically from nonexperimental populations af 
the same species."zqQ The Secretary 1s not permitted to designated 
cntical habitat far nonessential experimental p o p u l a t ~ o n ~ . ~ ~ ~  

An experimental population may be treated as a threatened 
species instead of an endangered e p e c i e ~ . ~ ~ ~  Threatened species 
receive less protection under the ESA than endangered species. 
Protection for threatened species 16 limited to regulations adopted 
by the Secreta? of the Because proteetian of threatened 
species 1s limited to regulations, the FWS can t a h r  the regulations 
to address the special needs of the experimental population and its 

Id The legslatl ie history recopmres rhat the mtroduchon of listed specie8 
outslde their iurrent range "If carefully planned and eonrrolled may be beneficla1 m 
secunng the reiforafian of l w e d  species ' 

296 

9 3 ;  Pub. L Yo 97-304, § 6 .amended €SA$ 10 by addmgG 1Dui: 
238 
2Je 

16 0 S C 5 153901~2,111 
Id E 13390112)1B> The leglrlati\e hirtory indicates that B population +ill be 

considered e~sentisl  if "the loss of the experimentai population r a u l d  be likely to 
apprmably reduce the likelihood aisumii~al of that specie6 m the wi1d"The statute 
does "01 prohibit the release of B population determined to be eraentml, and doe6 nor 
lrnm~e m y  aN~rrnatwe ~ e ~ u ~ ~ e m e n i  if such a d e t e n n s t m  1% made . .  

i40 Id 5 1639(31,1) ?he 1962 amendments da not spec>$ Khether B populatmn 
d e t e r m m d  to be e ~ ~ e n t m l  may be released under B 10") or whether ~t may be coned- 
ered m expenmental p ~ p u l a t m  The conference report IS meonzirtent in that regard 
In one w s e 8 w  the hiifor? indicates that  'Itlo welifs for the ~ p e e i a l  treatment 

.. " .... 
212 Id 5 1j39~~112llCl The ~ta fufe  does not i n d m t e  whether essential expen- 

menial p ~ p u l a r i u n ~  ma) be treated as threatened The Hause Repart 1s more clear 
and more derailed ihsn either the conference E D D ~  01 the etatute It  indicates that 
"Ielach experimental poppulatm >e to  be treated 8% B threatened epeclea under ths  
act ' 

243 Id 5 15331d provides 
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reintroduction area These replatione provide flexihilrt> and can 
lessen the sting of suddenly havmg to contend with a new endan- 
gered rpems .  

Additionally. an expenmental population that is determmed to 
be nonessential will be treated "as a species proposed to he l isted 
for Section 7 purposes, except when it IS on a National Wildlife 

the Secretan shall i s m e  such r e d a f m n i  88 h e  deem: neceaian and 

Section 6 provider for cooperative a p e e m e m  r n h  c i a l e i  .Tlhe Secretar? 13 

authorized to  enter m t o  a cooperative agreement w r h  an! State uhich eitabli ihei  
and mamtams an adequate and active program for the ~ m b e n a f . o n  ai enoanjeied 
and threatened speclea'  In orher  uordr thresfened s p e e ~ e i  are p ~ o r e a r e d  t o  :he 
exrent thar the Secretan deems necesian through r e p l a t m s  The extent of nrotec. 
fmn.  haueier IS tempered ~n the w e  of ' fakine'  ~ m v i i i o n i  These a ro imore  w i l l  . . . . . . . .  . . . . .  . . . .  - . . _ ,  
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Refuge or a Xational Park 244 Therefore, for purposes of Section 7 
consultation, the mil i tav and other agencies are permitted to treat 
nonesi;ential experimental populations merely as members of a can- 
didate species A candidate, or  proposed, species is one tha t  is 
"presently under consideration far listing" as threatened or endan- 
g e ~ d . 2 ' ~  

Candidate species "have no legal status, and are accorded no 
protection" under the ES.4.246 Federal agencies are still required to 
enter into informal consultation with the F W S  if their actions are 
"likely to jeopardize the continued exietence of any proposed species 
or result in the destnction or adverse modification of proposed criti- 
cal habitat."24i During the consultation, the RVS "will make advim 
ry recommendations . . on ways to minimize or avoid adverse 
effects.''248 The FWS E required to document the conclusions and 
recommendations offered dunng the confee ren~e .~~~  

What does this  mean for the federal landowner hasting the 
species? Consultation is still required, but it always will be informal 
unless the agency requests formal consultation. The agency will not 
be required to prepare a biological assessment.2so This will save the 
agency considerable work However, because the species is treated BE 

threatened for purposes other than the consultation, the agency is 
still bound by the Section 7 requirement8 to carry out "programs for 
the conservation of endangered species and threatened rpeeies."251 
Federal agenem are still subject to the general take prohibition of 
Section 9, except as authorized by the specific regulation8 adopted for 
the population. So while federal agencies are relieved from some of 
the procedural requrements of Section 7 ,  they are still a t  risk if they 
violate the suggestions offered by RVS and should still seek the pro. 
teetion of a biological apimon ab a shield for their actions. 

7 C F R  p i  1940 [Exhibit D to subpt GI Candidate %peelea ere dwided into 
txa  cafegariee Cafegon I specm are thaae "for which m\S currently has substantial 
data on hand t a  support the bialoglcal appraprialeneai of pmpaamg t o  list the 
species " Calegon I1 species mre those "for which information now m the posseaaion of 
lhe FWS indicates that pmpomg ta lmf the s p e n e ~  . IS PDSSMY sppropnaie but for 
which C O ~ C I U S L \ ~  data 0" bdagleal wlnerablhty and ihrearrar are not currently 
mailable to prehenfly eupport propeed r u l e s  " 

346 

z+i id 6 402 1011' 
z4c id 
249 id 5402.101dl 
260 id 5402 1 Z l d ~ l l l  

50 C F R  8 402 12'di 

See 16 U S  C 5 5  15361a)l1!, 15390112)IC)(>!. Seetian 15390112~(CIll) sllows ex. 
penmental populations to he treated ab candidare bpecier far pumoses of BFC~LOO 7, 
except far eubiecnon ( a  113 a i  s e e t m  i xhlch stdl epplm 
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Regulations promulgated to protect the experimental popula. 
tion "shall provide . . . [mlanagement restrictions, protective mea- 
E U ~ ~ E ,  or other special management e o n c e r n ~  of that papulation ' 2 6 2  

Regulations also must provide '%I process for penodic review and 
evaluation of the succees or f a h r e  of the release and the effect of 
the release on the conservation and recovery of the 3 p e c ~ s ' ' ~ 5 ~  To 
accomplish t h e  re lease and management  of t he  species the 
Secretaly le authorized to issue incidental take permits pursuant to 
ESAB 10(ai(ll(A).Z54 

The FU'S is required to m n d t  with affected state and local 
governments, federal agencies, and private landowners.256 Pro- 
mulgated regulatmns must "to the maximum extent practicable, rep. 
resent an agreement between the Fish and Wildlife S e r v ~ e ,  the 
affected State and Federal agencies, and persons holding any inter. 
est in land which may be affected"266 This section requires coordi. 
nation between the FWS, state agencies, county and municipal gov- 
ernments, or their equivalents. and owners and users of land such 
as those holding grazing or timber permite on federal land 

The FKS issued implementing regulations interpreting the 
statute.26' The regulations clarify the requirements for treatment of 
an experimental population as a candidate species for Section 7 con- 

253 Id 6 li81te'84 
954 Id Section lOla,l I ,$Ai of t he  ESA prmides for the isrkance of in~idenfa l  rake 

permits "for scientific purposes or t o  enhance the propagation OT eur,i,sl or the 
affected speeler. ~nr luding  bur not ihmnfed to,  acts neceiiari far rhe es tahhihaent  
and msrnfenance of experimental population " 
2s SOCFR 81781td 

si SO C F R  I? 1 7  80.17 83 The regulations mirror the Hauie Report m a r e  
closely than does the m t u f e  The r ep l s t ion  define! an "experimenfd populsnon' ae 
"an introduced and or des.meted populanon b w  
only when, and ar such time: ns the p~pulatran E wholl) separate g e o g r a p h ~ ~ d l i  
[ram nanexpenmenral p ~ p u l m o n s  a i  the dame e p e i i e i '  Any population determined 
b) the Secreran ta  he m expenmental populanan ihall he treated BI if the> *ere 
lhted BJ a threatened species " The reglllshons elaniy the statute. and indicate 
that sll experimental populshans will he treated as rhrearezed The following Ian. 

~ I u m n  "The t i i m  ' e d i e n n d  experimental population' meana 
es uould be bkely i o  apprecmhly reduce rhe lhkelihaad of the 
n the wdd All other expenmental populations are to he clai i i .  
Because the reglllsrm allowd far bath e3ienrml and "on. 
and does n o t  diafinglliih in pm>>dmg far the treatment of 

experimental popu la f ion~  8s threatened i t  m u m  be assumed tha t  e>en  essential 
experimental pwulmonr  will he treated BJ threatened 

that hae been so designated 

. .  . .. . . .. 
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sultatian purposes. With the nonessential, experimental populations 
designation, federal agenciei may treat the species B S  if It were 
merely a candidate far listing for Section 7 consultation purposes If 
the population is determined to be an essential experimental popu- 
lation, it will he treated as threatened far Section 7 consultations.2s8 
As discussed above, this would require the preparation of a hiolop 
cal asseesment and necessitate a formal consultation, but the signif. 
icance of the consultation remains the dame under either s cenmo 

B. Wolf Rezntroduction 

All wolves belong to the Genus Cants. The domestic dog, Canis 
familtans, and the coyote, Canis latrans, are its closest relatives.259 
There ere two species of wolf in the world the red wolf and the gray 

Both m e  listed as endangered species under the ESA. Like 
the  black-footed ferret, some wolves w e ~ e  placed in emergency cap- 
tive breeding programs and were considered extinct in the wild. 
Using the 1982 amendments, the FWS sought the reintroduction of 
the wolf in several locations Two of the three most important pro. 
jects require the use of military land. 

1. The Red Wolf-The red wolf, Canis wfus,  once lived through. 
out the eastern and southeastern United States, as far north as 
Pennsylvania and as far west 8s central Texas.261 The red wolf 
weighs fortyfive to elghty pounds, 1s smaller than the gray wolf but 
larger than the coyote, and ranges in color from light tan to red to 
black.262 Its head generally has a reddish appearance, and it has 
long ears and legs 263 Some biologmts recently have suggested that  
the red wolf evolved BE a hybrid between the gray wolf and the eoy- 
ote, but its origin remains unconfirmed.2e4 

Id 5 11 63:b). Addillonally, bialogneal npmani c m c e r m n g  bath expenmental 
and nanexpenmental populations ahall analy~e both BP B single listed ~ p e c ~ e s  

LOPEZ, 6upm note 197. at 6248 Predecessors t o  the ~ m u s  Coma evolved 
around 60 million yeara aga. during the Paleocene perrad By  the Miocene period. 20 
mlllian years Bgo dag and cat-t.Te camii~oies became distmef. and the first tme mem- 
ber af the genus, the w o l i ' ~  immediate an~esfm developed m e  million years ago dur. 
m g  the Pleistocene penad. The dag was intentionally bred into B separate dpeeiea by 
man Canu lupus 18 thought Io be 11% immediate ancestor Wolves are related to  beare, 
but hyenas are more clanely related to  CBI~ than dogs 01 VOIWP. Some anmals beanng 
the common name " rdP  are not ~ o l v e s  For example. the manned wolf and t he  
Andean wolf are wild dam, not wolves The Tssmsman wolf 18 actudIy a m a r a u p i  
related to  kangaroos. Thc Cape hunting dag. or Afnean wild dag hawever, B member 
of rhe genus L>lcnon. may actually he related f n  the wolf and belong m the eame genus. 

25* 

WolfFAQ, at htfD, fleerden e o m l ~ ' ~ l f - o a r k ~ ~ ~ l f f a o  hfml $Jan 17 1556r . .  
United States Department af the Interlor. Fish and WMdhie Semce ,  Red w l i  

(Canis ruius). at http I WK iwr gaublo-ruol hfml (Jan 17. 15961 
962 Id 
169 id 
264 Id 
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"The demise of the red wolf was directly related to man's actw>- 
[Le?, espeemlly land changes, such a8 the dramage of vast wetland 
areas for agricultural purposes; the construction of dam prqects 
that inundated pnme  habitat; and predator control efforts a t  the 
private, State. and Federal l e ~ e 1 . " 2 ~ ~  Finally. the red wolf W ~ E  finally 
found only in southeastern Texas and southwestern L o u ~ s ~ a n a  

In the mid-I970s, the FIVS trapped fort)- wild adult wolves 
and placed t h e m  in a ' 'captive breeding program" a t  the 
hletropolitan Park m Tacoma, IVaVaihmgtan, ~n a desperate effort to 
preserve the species 266 The first litter of pups was horn in 19;7.26' 
The breeding program later expanded to six other fac1lnies.26~ By 
1986, there were eighty captive red wolves 

a. Red Woif R e c a ~ e r y  Pian-The ESA requires the FWS to 
prepare recoven plans for endangered species 26g To be eonsldered 
recovered. a species must live in the wild. The Red Wolf Recovery 
Plan envisioned the establishment of three self-sustaining popuia. 
tions prior to downlisting the specie8 from its current "endangered" 
status.2:o 

h Expenmental Reieases-In 1976 and 19 i8 ,  prior to the 
'experimental population" amendment to the ESA, the FWS con- 
ducted expenmental releases of red wolves onto the 4000.acre Bulls 
Island. part  of the Cape Romain Katmnal  V~'ddlife Refuge neai  
Charleston. South Carolina 2-1  Although the island b i a s  not large 
enough t o  support a ~elf .sustaming population, the experiment 
demonstrated the feaslbllity of remtroduction The release also 

Proposed Determnaflan ailxpenmental Popularion Sraru: for an Introduced 
Pop~.aria;  of Red A a h e i  an North Carolma. 51 Fed Reg 26 564 Uul) 24 1966, 
lerelnzher 61 Fed Reg 26.5841 

216 Id  

Theae plans muzt inelude the folloumg 
ific management action% a$ ma) be rec. 

0 achme the plan i goal Far the ~ m a e n , a t i ~ n  and s u m /  SI a i  rhe 

mmarion, m seeordance vith the pmi-monr airhis section, t h a t  the 

malei of t h e  lime reqwred and the cost 10 car" out thaae mea- 
eeded to achieve t h e  plan e zoal and IO achiere mtermedmte 

e remoied from the hrt.  and 

steps foaard that goal 
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demonstrated the utility of creating a half-wag house envmnment, 
where previously captive wolves could be released in B protective 
environment to breed. The wild-born pups would learn the ways of 
the wild from birth and would be better candidates than their par- 
ents for re lea~e  into less controlled environments Although the 
wolves re leaed  on Bull Island were recaptured at  the end of the 
experiment and returned to captivity, the FWS continues to use 
island sanctuaries 85 transition ennronments. 

c Enumnmentel Assessment and Destgnatmn of Expert- 
mental Population-The FWS published an environmental assess- 
ment to consider alternatives for the red wolf reintroduction pra- 
gram. The preferred alternative was the reintroduction of red wolves 
onto the Alligator River National Wildlife Refuge and the Air Force's 
Dare County Bombing Range. In July 1994, the FWS issued the 
"Proposed Determination of Experimental Population Status for an 
Introduced Population of Red Wolves ~n North The 
F W S  proposed to introduce mated pairs of red wolves into the 
Alligator River h'ational Wildlife Refuge in the Korth Carolina coun- 
ties of Dare and Tyrell to determine the population to  be nonessen- 
tial experimental. 

Under the proposal, eight to twelve ammals would be released 
from the captive breeding program dunng the first twelve months. 
Pairs would be fitted with radio collars and placed in an on-site 
acclimation pen for six months pnor to release In early spring of 
198i ,  three pair would be released. a pair a t  a time, a t  two-week 
intervals. The animals would be closely tracked by radio telemetry 
until they established a home range, after which tracking would 
become less frequent 

Based on the Bull Island experiment, the FWS selected the 
Alligator River National Wddlife Refuge based on its "[alpparently 
ideal habitat," consisting of swamp forests, pocosins, and freshwater 
salt marshes 2i3 The site also contained "the small mammal prey 
base and the denning and escape cover required by the species."2r4 

The Proposed Determination referred to Dare County Bombing 
Range only briefly. "Ad~acent to the refuge is a 47,000-acre United 
States h r  Force bombing range with similar habitats. The very lim. 
ited live ordnance expended by the rZlr Force and Nary on this range 
is restricted to two extremely small, well defined, and cleared target 
areas (approximately 10 acres each)."2'j The language 1s an obvious 
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attempt to soft pedal the actinties conducted at the range. It 1s 

unlikely that Dare County Bombing Range would SUTYIYB the current 
base realignment and closure IBRAC) battles if I t  only conducted 
" v e p  limited live ordnance" testing 

The proposal included Dare County Bombing Range as an inte- 
gral part of the reintroduction program The proposal "anticipated 
that the Refuge and adjacent United States 41r Force lands could 
eventually sustain a red wolf population of about 26 to 35 am. 
ma l s  '12i6 The Propoaed Determination also "anticipated tha t ,  
because of the m e  and habitat characteristics of the reintroduction 
area, animals will remain within the boundaries of the refuge and 
adlacent mi l i t aF  lands." Wolves are known to wander, and these 
wolves did just  t ha t  The FIVS had to expand the protected a ~ e a  
twice after the origlnal designation.z" 

The proposed *des,  the heart of any reintroduction program, 
provided for the take of red wolves b: any person 

(11 Incidental to lawful recreational activities. or 

01) In defense of t ha t  person's own life or the h \ e s  of 
others, provided that such taking shall be immediately 
reported to the Refuge Manager 2ia 

Additionally, the proposal permitted designated FIYS and State 
consemation agency employees to take any ~alf ' 'which constitutes a 
demonstrable but nanimmediate threat to human safety. or which is 
responsible for  depredation^."^'^ The Proposed Determination noted, 
however that '[klillmg of ammals would be a last resort'' and that 
public take would be "discouraged by an extensive informal and edu- 
cation program ' 

The protisian allowing the taking of wolves incidental to lawful 
recreational acthities was a erucml gesture t o  the political reality 

9.6 i d  

2.. In 1991. the FWS added Beauforr C a r n i b ,  S o r f h  Carolina 5 6  Fed Reg 
37 613 In 1993 the FWS added hlamn and Bernie Counties North Carolina 68 Fed 
R e s  62 066 

.. . . . 
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surrounding the proposal. The North Carolina W~ldlife Resources 
Cammissmn supported the proposal only so long as the refuge con- 
tinued to allow hunting and tTapping.280 Dappers were not a t  all 
sure they wanted the wolf invading them domain The wolf would 
bnng eompetnian for small mammals and restnctmns on their a c t w  
Ities.281 Only the dedicated efforts of FWS personnel, who worked 
closely with the trappers, made the reintroduction possible. 

The proposed regulations demonstrate the flexibility of the 
1982 amendments. The incidental take provisions account for preex- 
isting uses of the refuge. The provision allowing employees to take 
animals guilty of depredation addresses the concern of farmers, 
ranchers, and local residents. Only the flexibility to kill a member of 
an endangered species made the propoeal palatable to local resi- 
dents Conversely, the very idea that the ESA permits the killing of 
an endangered animal 18 unconscionable to some. It is only this flex. 
ibility which makes reintroductione politically possible 

The propaaal addressed state authority to regulate wildlife, 
concluding tha t  " [ t l he  S ta t e  of North Carolina h a s  regulatory 
authority to protect and conwme listed species and we are satisfied 
that  the State's regulatory system for recreational actiwties is suffi- 
cient to provide for conservation of the red wolf. No additional feder- 
al regulations are needed " The proposal did not explain this state. 
ment further 

Because experimental populations are treated a8 threatened 
species, the state 1s responsible for protection outside the area cov- 
ered by the regulations. The statement above is conciliatory, but also 
recognizes that  while the FWS has authority to enforce the ESA 
take prohibitions, it  hae little authority to institute conservation 
programs for these animals outside the designated reintroduction 
area. If a state is hostile to the reintroduction, as the  western states 
are, protecting the reintroduced population becomes more difficult. 

The Proposed Determination addressed the relaxed Section I 
consultatian requirements for nonessential experimental popula- 
tmns as follows: 

[Olnly two provisions of section 7 would apply an . . . non- 
Service lands: section 7 ( a ) ( l ) ,  which requires Federal 
agencies to confer informally w s h  the Service on Sctions 
that are likely to jeopardize the continued existence of the 
species. The results of a conference are only  oduisorv in 

Determmstmn of  Expenmenta l  Populatmn Status for an Introduced 
Papulatian o l  Red \\blvea m Nonh Carahna. final Rule 61 fed Reg 41.790 (No\, 19. 
1986) [hereinafter 61 Fed Reg 41.7901 

m1 Woihes, supro note 221 
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nature, agencies are not required to refrain from commit- 

IThile this conclusion 1s factually correct, i t  overlooks that  if 
the agenc) ~gnores the conference results, it may be held liable for 
any take that occurs ?.s discussed above. Dare County Bombing 
Range l e  free of many of the procedural requirements but still E 
required to ensure that Its actions do not jeopardize the species in 

otherwise extinct in the wld .  this require- 
ment remains a formidable responsibility. The Proposed Determi- 
nation also concluded the following 

There ere in reality no conflicts envisioned with any eur- 
rent or anticipated management actions of the .kr Force 
or other Federal agencies in the area The presence of the 
bombing range is in fact a benefit, since It forms a secure 
buffer zone betveen the refuge and private lands. the tar- 
get areas would be e a d g  avoided by the wolves. Thus 
there would be no threats to the S U C C ~ S S  of the reintroduc- 
tion or the overall continued existence of the red wolf from 

ment of 'BEOU'CBS to propcts as a result of a conference 262 

[the] less restrictive section 1 requirements 

The wolves avoid the open areas used as target  zone^, except 
for hunting As the Dare County Bombing Range coordinator for the 
project observed, the odds of B practice round hitting a wolf are 
extremely remote 2i3 This concluman does not take future actions 
Into account If the Air Farce decides to test a new weapon or decides 
to realign the installation to serve other training goals. there could 
be B conflict, a t  lea51 with regard to the Dare County Bombing 
Range portion of the habitat In this case, unlike at White Sands 
M i s a ~ l e  Range. a large wildlife refuge surrounds the Dare County 
Bombing Range. 

The Proposed Determination found that the reintroduction 
would be made into the historic range of the species but outside its 
current range and would "further the conservation of this species I' 

It also "reviewed all ongoing and proposed uses of the refuge, mclud- 
mg traditional trapping and hunting with or without dags. and 
found that none of the3e would jeopardize the continued existence of 
the red wolf. nor would they adversely affect the IUCCBSS of the rein- 
troduction effort." This was no doubt a gamble on the part of the 
FITS Such actinties certainly could jeopardize the reintroduced 
wolves On the other hand, discantinumg these programs would 
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make the reintroduction unacceptable to local Interests, and there 
was no where else to put the wolves. Because the wolves must be 
returned to the wild to recover, the F R S  had to find that the pro. 
grams would not jeopardize the wolves Continuation of the  pro- 
grams made uolf recover). politically possible. 

The Proposed Determination found the "naneesential" status 
appropriate because "[allthough extirpated from the wild, the red 
wolf nevertheless 1s secured in seven widely separate captive breed. 
mg programs and zoos in the United States. The exmting captive 
population totals 63 animals."ze4 It seems intellectually dishonest to 
claim that twelve of only sixty-three animals are not essential to the 
species survi\.al, but reintroduction offers the best hope for the 
species. The FWS was not sued over this determination, despite the 
small number of surviving individuals. Suit was filed, however. chal. 
lenging the nonessential experimental determination for gray 
wolveE In Yellonstone 

d. Final Determrnation of Experimental Population-The 
final rule. with an effective date of 19 December 1986, determined 
the red uolf population to be B "nonessential experimental popula- 
tion."286 The Anal rule contained clarifications and changes based on 
twelve le t ters  received in  comment on the Proposed Determi. 
nation 2B6 While the final rule was very similar to the Proposed 
Determination, it specifically addressed the comments received and 
included additional language. 

Although the state masted that ongoing activities be allowed 
to continue an  the refuge, The Wildlife Information Center and 
Defenders of Wildlife objected to the determination that such actwi- 
ties would not jeopardize the wolves The final rule noted, however, 
that the 1982 amendments were enacted "to eliminate the require- 
ment for absolute protection . . . in order to foster the chances of 
reintroduction " The rule concluded that "[ilf traditional uses of the 

&mb to natural or man-caused factors 

2-6 51 Fed Reg 41 790. ~ u p r o  nore 280 
I d  The E d m n  Electric Ineritule. Tennebaee Vallev .?.ufhmtv, and S o r t h  

51 Fed Reg 26.564. a u p m  note 2 6 5  

Carallne Department of h'stural Resources and C~mm""lrvb.~-plopm;nt supported 
the p r o p o d  The Defenders of lV>ldlife, National Auduban Saerety. t h e  Humane 
Saeiefv of the United Stare!, and the Narianal >Vildlife Federation suaaorted the 
release. but obiecred to the incidental take p m ~ ~ ~ s m n  
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refuge hale  to be significantly modified . It IS going to be very dif- 
ficult. if  not impossible, to approach other public land management 
agencies to permit wolf reintroduction on their lands " 

Regarding provision permitting "incidental to lawful recre- 
ational activities." the final rule recognized the future events 

[Clmumstances could mise whereby a pereon engaged in 
m otherwise lawful activity such as hunting or tiappmg. 
might accidentally take a red wolf despite the exercise of 
reasonable due care. Where such a taking was unaiaid- 
able, umntentmnal, and did not result from negligent con- 
duct lacking reasonable due care, the Service believes 
that no leetimate conservation purpose would be serred 
by br inging an enforcement action u n d e r  the ESA 
Therefore . the  Service would not prosecute anyone 
under such circumstances 2a7 

The approval process for this proposed remroductmn went 
very smoothly when compared to the proposed reintroduction a t  
Yellowstone and White Sends Missile Range. Still,  the  process 
demonstrates the controversy inherent in this tipe of program even 
among outdoor enthusiasts. Trappers, hunters, and hikers want the 
land for thew own purpose8 and are not always eager to share ni th  
a predator species Wildlife orgamzarions. on the other hand want 
increased protections, but such protections would make the reintro- 
duction politically impossible 

e Reintroduction of Red Wolies into the I$?ld-ln September 
1987, eight radio-collared adult red wolves were releasedzsi onto the 
120,000 acre Alligator River National Wddhfe Refuge and the adja. 
cent 47,000 acre Dare County Bombing Range.z89 The animals moxe 
between the properties wthout restrxtion. and the first wolf pups 
were barn an the Ar Force Bombing Range 250 "The experiment rep- 
resented rhe first project in coneervatmn history designed TO restore 
a species that had been declared extinct in the wild. Between 
1987 and 1995, sixty-five captive-born wolies s e r e  released 29z 

zc. I d  
Z M  id 
2 %  Proposed Determination of Experimental Populat ion Stsfuter for an In. 

iroduced Papulation af Red Wdie: m North Carolins and Teenne?iee E6 Fed Reg 
3-  513 l i u g  7 ,  1991 

2du Smith Inten,iew, supra nore 283 
Michael K Phillips. Red l lbfiR~infiadvelion-Thi Erpirzrnenr Succredi .  

I&-'L WOLF Fsl! 1993 at  6.6 Mshael Phillips i a r k e d  on the red uolf p r w i l  from 
1986 until  1994 when he  became the project leader far the p a \  vall recover. pro- 
_am m Yellou,rrone U a f m a l  Park 
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f ,  Results-Mike Phillips, former red wolf coordinator, 
declared that the "experiment was a success-red w o l v e ~  had been 
restored to the wild."293 Since 1987, eighty-five pup8 were born In 
the  wdd 294 The FWS estimates the free.ranging papulation con. 
tains between thir tynine and sixty wolves.295 Of thir tytwo cam. 
plaints filed, only seventeen actually involved wolves. Of the seven. 
teen, eleven were merely complamts that wolves were present where 
not wanted. Only one depredation was Only thirty per- 
cent of the population surveyed in the surrounding counties m e  
opposed to  the reintroduetmn.2g' 

However, the wolves "were 30 productive that in less than five 
years the population grew too large for the study m e a ,  and wild- 
born pupa routinely dispersed aut of the 400.square mile reintroduc- 
tion area."2g6Aecordmgly. the FWS had to expand the protected ares 
more than once. 

Same members of the public adamantly opposed the program. 
One state legislature representative called the red wolf ''a deep and 
present danger."2g9 Another said "Lilt's just another damn dog, as far 
as Ym The legslature passed a bill to allow residents 
of two counties to t r ap  or kill red wolves on t h e n  property301 
Although these types of bills provoke further controversy, these 
efforts cannot trump federal law and will not protect individuals 
who violate the ESA In 1995, debate continued in the United States 
Senate over funding for the red wolf program. Senator Helms mtro- 
dueed an  amendment  to the 1996 Department  of t he  I n t e n o r  
Appropnatlons bill to prohibit the FWS from spending federal funds 
on the project 3Q2 Senator Chafee from Rhode Island opposed the 
amendment in Senate debate.303 48 a result, the Senate tabled the 
Helms amendment 

SUY\IIRI OP ?HE RED \I'OLS R E ~ T R O D U C T I O Y  PROJECT 11 NORTHEAITERR SORTB 
31 J C I t  1995 (1996) lheriinafter SLMMmYI 

296 Id  
206 Id 
28- See RED \VOLT S~USLETTCR 1 '1995 (51 isr supported the r e m t r o d u a r m  

Phillips. supra note 291 nt 6 
299 Bill Would AIloli Open Srasan an Red Wolwr, GoLDEBoRo XEVS-MOLE June 

soo Id 

18 14 had no o p n m d  

21. 1994. at 6.4 

Red W d f  Taking Bkil Passed by Legislators. CO*ITLMD TIMES. July 6 ,  1994. 
at 6A 

302 141 Coxc REC. S12002.01.S12018 ramendment 23091 
303 I d  "I think i t  13 t o  the adianfage of d l  af up. 81 B n m o n ,  BO members of this 

8m1ery, aa &mmencans. i o  hare iheie popuiatiani come bark"ld 
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The military experience with red ivolves has been positire. 
according to Ron Smith. Air  Force wildlife bialogiat. When asked 
how the w o 1 ~ e s  have affected Dare Count) Bombing Range. he 
responded "not a t  all '130a There has been 'no modification t o  the 
mission" o f  the He calls the reintroduction program 
"very successful''306 Trucks, rather t han  bombs, seem to be the 
greatest threat to the wolves a t  Dare County Bombing Range. A 
number of i v o l ~ e s  have been struck and killed accidentally by auto- 
mobiles and, when this occurs, the Air Force notifies the FITS Sa 
far, the program seems to be a success. But the h r  Farce has not 
attempted to modify i ts  use of the land in any significant n a y  
Future land use could he reetncted. 

Because the population has been designated nonessentml, the 
FWS cannot designate entical habitat The statute does not prohibit 
t he  FWS from changing the designation If t he  designation 1s 
changed to e s ~ e n t i a l .  critical habitat  could be deeignated and. 
because nol i e s  actnely use the mstallatmn, It is likely that the Dare 
County Bombing Range nould be included A critical habitat designa- 
tian significantly restricts a landowner's activities, particularly when 
animals with a large home range such as the wolf are Involved. 

2 The Gray Wolf-Canis lupus i s  larger than the red wolf, and 
ranges in color from pure black to mined grays to pure white 
Numerous aubzpeeies of gray wolf exist throughout the In 
North America. v+ohes once ranged from hlenico to Alaska and 
Greenland.30g The p a y  *elf is endangered mer most o f  its range, 
except in Minnesota. where it IS listed as threatened, and m Majka. 
where  it 1s n o t  l isted The  gray wolf w a s  reintroduced in to  
Yellowstone Sational Park in 1998 

Canis lupus baileu ( C l  baile>ii, B distinct subspecies of the 
gray wolf, 1s commonly known as the Mexican wolf or 'el  lobo." The 
Mexican wolf once ranged from near h l e x ~ o  Cxy. Xexico. mto Texas, 
New Mexico, and .huona .  The Mexican wolf 1s the smallest310 and 

304 Id 

306 Id 
3r. L ~ ~ ~ ~ .  SiiDm 19: at 12 

them has g r a u n  

uirh the author [hereinafter Wolllducatronl Sei 0180 LOPEZ supra mte 197. sf 13 

hfml idan l i  1996 

!\olf Ednearion and Research Cenler Wolf Iniarmarian Sheer ,1993, ton file 

The P i o m r  Zoo. Merzcan Graj Wofi at hfrp a m c  BIY edu phxzoo walfmexn 
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the  most endangered of the gray wolves.311 I t  1s considered one of 
the rarest land mammals in the world and is the most genetically 
distinct of the North Amencan p a y  w 0 l v e s . 3 ~ ~  Because "[elvolutian 
occurs at  the fringes of a epecies' range,"' and the Mexican Wolf was 
the  southernmost gray wolf, it  was "on the  frontlines of evolu- 
tion "313 A UCLA geneticist has determined that  the Mexican wolf 
contains unique genetic material not found in other gray wolves.314 

The last known Mexican wolf in the United States was docu- 
mented in 1970, and C.l bailejb was listed 86 endangered under the 
ESA in 1976.315 The last known member of the subspecies was cap- 
tured in Mexico in 1980.318 Between 1977 and 1980, two males and 
one pregnant female were captured from the wild in Mexico for cap. 
tive b r e e d ~ n g . ~ ~ '  These were the last confirmed Mexican Wolves m 
the wild. By 1994, there were eighty-eight Mexican wolved in eaotiv. 
ity at twentyfour facilities in the United States and 

The FWS proposes to reintroduce the Mexican \Vdf  onto W h t e  
Sand8 Miseile Range This proposal faces etronger opposition than 
the Red Wolf reintroduction proposal faced. The reintroduction of 
the Gray Wolf to Yellowstone Park 1s a prewew of things to come for 
White Sands Missile Range and holds many valuable lessons. 

a. The Gray W d f R e t u r n s  t o  Yelloustone-In May 1994, the 
DO1 approved a record of decision (ROD) far the reintroduction of 
expenmental populations of gray wolves into Yellowstone National 
Park and central Idaho 319 Ralph Morgenweek, €WS Regional 
Director, issued the Anal EIS (FEIS) on 14 Apnl  1994.320 The FWS 

U'offE4Q at htfp fleerden comPo1EparklValiiaq him1 (Jan 17 19961 
Harlin S a i q e .  Waifing/oiEl Lobo. DEFENDERS, fall 1996. sf 8-15 

316 Id 
316 Id at 6 

Draft EIS supre note 232 a t  1- 

United Stares Department a i  the I n t e r m  Fish and Wildlire Sen,ice, Final 
Environmental Impact Statement (.4pnl 14. 1994, [hereinafter F E E  1Abstrsd  BY^ 
able a t  hftp web2 ~ia-ave corn autside online news specialrepart wolf eiaabsrract 
html IFeb. 13, 18961 [hereinafter FEISAbsfra&l 

320 Id The FEIS considered the following sif~rnarivec 
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made dozens of public presentations and received o\er 160,000 cam- 
ments on the draft E IS  321 The administrative process IO bring 
wolves to 'idlaustone has been called "the most exhaustive e n r m n -  
mental review in the hietory of the Endangered Species Act "322 

ib The Final Emironmento1 Impact Statement-The FEIS 
considered Bre alternati\ea and selected the alternative that would 
allow for the reintroduction of expenmental p ~ p u l a t i a n r . ~ ~ ~  The 
FEIS estimated that this approach a d d  result in wolf papulation 
recovery (approximately 100 wolves per area for three ~ u c c e ~ ~ 1 1 - e  
years1 by the year 2G02.324 The FBS pattemed the proposed r e p l a .  
tions for protection of the W O I Y B S  after the red wolf regulations 325 

The F E E  examined public attitude toward w o l v e ~ . ~ ? ~  In a 1985 
survey, Yellowstone National Park visitors favored reintroduction 
three to one 32: However. baaed on a 1987 study, fifty-one percent of 
the public in iVyoming counties surrounding the park (presumably 
local residents1 opposed reintroduction. A natmn.wide survey i n  
1992 determined that 'idloustone area residents were almost evenly 
divided regarding wolf remrraduetmn, but that Americana generally 
favor wolf reintroduction two to one 3~ 

Local opposition centers around the economic impact of n o l f  
reintroduction Ranchera oppose the reintroduction of wolves under 
an) scenario but adamantly oppose the inrraduction of woIve6 with 
ESh status The Katmnal Cattlemen's Association INCA1 eomment- 

Nor  22 1994, 

54-c agreed Maat people 152V8 rumorred reintroduction i n  3lonfana Idaho a n d  
'iellauitone Park 
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ed on the draft EIS.329 The NCA indicated that  it would support 
efforts to ' 'delis the wolf and return the management of the species 
to the states'' but remained "strongly opposed to any expansion of 
existing parks or designations of 'ecosystems' that  give priority to 
wolf re cove^- efforts over economic values." 

This attitude is not surprising when examined in light af the 
wolf's history in the West. I t  1s ironic that  Yellowstone officials 
extermmated the park wolves and now are fighting to bnng them 
back. It 1s not surprising that  ranchers, many of them second or 
third generation cattlemen who weie steeped in the folklore of the 
wolf, still oppose their return. Cattle associations went to great 
lengths to ehmmate the wolves: they do not want them back with 
ESA protections. Bialagiets believe that livestock lasses can be can- 
trolled by improved management techniques.330 

In 1987, Defenders of Wildlife created a fund with $100,000 
raised through T.shirt sales to reimburse ranchers for wolf depreda. 
tion 331 The fund paid $17,000 to twenty ranchers in northwestern 
Montana for depredation by wolves recolonmng the area from 
Can~.da.33~ Defenders of Wldlife agreed to use the fund to reim- 
burse ranchers suffering depredation from theYellowstone u d v e s .  

Sport hunters also see the  wolf BJ B threat .  "Hunters don't 
want to compete with the wolves far deer."333 The F E E  exhaustively 
addressed the impact of the introduction on recreation. hunting. and 
ranching and found that the reintroduction would have negligible 
effects on all of those activities 334 Still, opposition remains strong. 

Lerter [ram The Narional Catflemen'a Asbaciatran 10 Ed Bangs. Wolf Reeavery 
Coordinator i O e r  1 4 ,  19941 l a i d a b l e  at h r t p ,  web2 s farrave .eam auts ide 
online ne%$ ~peilalreparl uolicattle hfml lFeh 16. 19961) The letter indicates tha t  
the NC.4 represents '230,000 profeJmona1 cattlemen. meluding members of 74 aN11)- 
afed atate cat t le  and nafimal breedme o m a n u s f m e  " 

. .. .. 
Tamar Stieber, Ranchers 2" b.M Snarl at Lobo Pian. DENVER POST, July 2, 

1995. at C - l  
222 

%her. s u p m  note 221 Iquoung Dave Oleon. cannenstion warden for the 
hlinneaofa Satursl  Resources Dlimron He attributes r a l f  kdls by hunters  t o  
,,n.sii =.-.. 

The Yella*atone reintraductian area eneompssses 26,000 acre8 of land. of 
uhich 7 6 9  IS iederall) auned Halveit of male prey by hunters % a d d  not decrease 
haweht from come herds of female deer. dk, and moose mlght be reduced The hunter 
halvest af bighorn sheep. mountain gmta and antelope would not be aflected Thir 
siea i o n t a i n i  over 95 000 ungulates. of which over 14.000 are taken annually by 
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Perhaps ranchers and hunters see the uolf as j u t  one more form of 
government mterference 

hiJ Wolres  Released-On 26 January 1995 \Iontam Senaror 
Conrad Burns told the Senate E n e r a  and Resources Committee 
that the reintroduction plan "is a bad idea far Montana ranchers 
and taxpayers "335 He recommended uamg the money to improve the 
infrastructure of t h e  national parks instead of reintroducing 
~ v o l v e ~ . ~ ~ ~  Despite his protestations. wol\es a e r e  transferred to 
Yellondone and Idaho on January 1994 The wali.ea were caprured 
In Canada by trappers, purchased by the United States for $2000 
each. and transported to one-acre pens wth in  the parks 337 \Vohes 
were freed in Idaho later that  month I n  Yellowstone biologists 
opened the pens on Tuesda ,  21 March and \\-ednesday, 22 \larch 
1996 Although the walies mitially "refused to budge." they left 
the pens an  Friday, 24 March.339 They began " C ~ Y O I  

and checking things oui" according t o  a Park biolap 
behawor which "suggests recent liberation '3c0 A male 
ond pen began howling the same afternoon, breakin 
Bfty-year silence in Yellowstone liational Park 3 4 .  The 
onl) species rn~smng from [Yellowstone] that was [there] when rhe 
park WVBL established in 1872 ''342 \\-ith the reintroduction of the 

the combined .os$ to the ecarami from decreased huntel  erpendlrmer decreased 
hunter berents :neitouk losses 
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gray wolf. Yellowstone become one of only a few complete ecasyscems 
left in the United States343 

f i i r i  Yellowstone Litigation-Although the reintroduction 
brought Yellowstone Park full ercle ,  the surrounding controversy 
produced a flood of litigation, some of which is still pending. 

Defenders of Wildlife v. Lwan. Pnor to the FEIS, Defenders of 
Wildlife sought to compel the release af wolves into Yellonstme in 
accordance wlth the Gray Wolf Recovery Plan (Recovery Plan).344 
The Recovery Plan determined that gray wolves should be conserved 
in three areas. The Recovery Plan found that  natural repopulation 
might occur in Montana and central Idaho, as wolves migcate south 
from C a n a d a ,  b u t  t ha t  re introduct ion would be necessary in  
Yellowstone. 

The Court held that the "Recovery Plan itself has never been 
an action forcing document "346 No action could occur until the  com- 
pletion of NEPA documentation, and an EIS could not benn until an 
action plan was d e ~ e l a p e d . 3 ~ ~  Because the 1992 Appropriations Act 
prohibited the expenditure of funds for the requested reintroduction, 
the lawsuit was moot. In addition, the plaintiffs asked for deelarato- 
ry judgment that an EIS under the NEPA could not be a prerequisite 
to implementation of the Recovely Plan. The Court, appropriately, 
disagreed. 

In 1988, the Senate-House Interior Appropriations Committee 
directed additional study regarding potential management prob. 
lems. The 1992 Appropriations Act included a nder which provided 
that "none of the funds of this Act may be expended to reintroduce 
wolves in Yellowstone National Park and Central Idaho."34' The 
Appropriations Report, hoverer, directed that an EIS be completed 
bx mid-1993.348 

Defense ofEndangered Species (DES) U. Ridenour In this case, 
the DES sought to preclude the consideration of alternatives in an 
EIS which did not include the release of wolves into Yel low~tone.3~~ 
Defense of Endangered Species also sought to compel the National 
Park Service to s ta te  a t  public meetings tha t  wolves must be 
released into Yellowatone. 

3t3 h t c h e r  dupra note 203 
Defenders of Xildlife Y Lwan. 792 F Supp 834 ID D C 19921 
Id at 835 

1992*ppropnatianiAct. Pub L No 102-154, 106 Sfsf 9 i0 ,  993-94 11991, 
H R REP No 266,  102d Cans ,  Iat  Sers., st 16-17.23-24 11991i 
In Deiense ai Endangered Species ,, Ridenour, 19 F3d 2 i  (9th Cir. 19941 

340 Id 
31- 
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The Court found that  the issue of alternatives was not ripe 
until a final decision stating, "If defendants ul tmatels  decide not to 
translocate wolves into Yellowstone DES may seek judicial review" 
a t  that time. The Court also found the issue of statements et public 
hearings moot because the hearing had been concluded but noted 
that "DES'S frustration wlth the history of adminisrrative delay rele- 
vant to this case 1s understandable ''350 

American Farm Buieoil u L-nited Stares I n  this  case. the 
American Farm Bureau (AFB) also challenged the release. The AFB 
and the Mountain States Legal Foundation argued that they would 
suffer severe economic losses due to wolf depredation of lirertock 
and sought to block Implementation of the remtroduction plan.361 
On 3 January 1995, the federal district court in Wyoming denied the 
AFB request for an injunction to halt the release.352 The court found 
that  the AFB failed to  establish irreparable harm and concluded 
that  their evidence was speculative and anecdotal 353 

S ~ r m  Club L. United States. On 7 September 1994, the Sierra 
Club, the National Audubon Society, and others sent a sixty-day 
notice letter to the Secretary of the Interior and the Director of the 
F \ W 3 j 4  The letter provided the Secretaq "notice . that you .we in 
violation of the Endangered Species Act . . by approving the rein- 
troduction of gray w d v e s  to central Idaho on an expenmental, 
nonessential basis."366 The letter charged that the designation a3 a 
nonessential, experimental population was improper because "of 
overlapping introduced and natural wolf populations ' 3 i 6  

The letter cited increased sightinge af wolves in northwestern 
Montana in the early 1980s and the diecovep of a wolf den in 1986 
in Glacier National Park, Montana. as evidence af natural (nonintro- 
duced) populations The letter also cited frequent wolf mghtings in 
Idaha The letter concluded that these sightings indicate "a hkeli. 
hood tha t  wolves are migrating to central Idaho and that  such 

353 Id  

3% Id  
356 Id The letter slated 
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migration will increase with time."35r The letter also cited FWS est,. 
mates that breeding activity "is likely within the next 1-5 gears" in 
Idaho. 

The notice letter concluded that  because there already were 
wolves in the central Idaho remroductmn area, the reintroduced 
population may not be designated as expenmental because they 
would not be geographically separate or auteide the species' current 
range. The letter a180 charged that the designation of all wolves in 
the area a8 nonessential and experimental was a de facto delisting 
of wolves migrating from Canada, wolves now afforded full prorec- 
tion under the ESA.358 This suit is pending. 

National Cattlemen's Association v .  United States Another 
pending suit involves the  Katmnal Cattlemen's Association. This 
organization charged that  mles allowmg the taking of wolves were 
inadequate, particularly on federal grazing land. The comments also 
expressed doubt that  the reintroduced population would be geo. 
graphically separate and questioned the viability of the ''exprimen. 
tal" 

Court Hearmg. On 8 Februaly 1996, the federal district court 
in Casper, Wyoming, held oral argument on three consolidated cases 
ehallenBng the reintroduction program.36D The suits, by the AFB, 
the Sierra Club, and two residents of Wyoming, all attacked the pro. 
gram for different reasons. The AFB wanted the aolves remoxed, 
the Sierra Club wanted them to receive B higher level of protection, 

I11 the plan invokes section lO(11 whose use IS piaecnhed when. a i  in the 
central Idaho Expenmental Nonessential Population Area ("Idaho 
Experimental Ares"), non-introduced (or "mf~ra1 . . i  member8 of the 
bpecier are present. and (21 the plan withdraws 01 denies full €SA pro- 
tections from a n i m s l ~  legally entitled TO those p r o t e e f m r .  mcludmg 
members of merlappmg intraduced and natural r o l l  p0pulafians. mtu. 
rally reeolanmng % d i e l  already present withrn the Idaho Experimental 
Area, WOIY~C that wI1 migrate m t n  the Idaho Expermental Area ~n the 
future. and the offspring of reintroduced and mturall) recolamnng 
wohse airhin the Idaho Experimental .Area 

Id The letter contend6 Lhat nine wolf packs currently range w f h m  250 !do-  
meters of central Idaho 

Id. Section IOUit l !  providee fhst  remtraduced populstiona mqv he declared 
erperimenfsl 'only when. and at  such t i m a  as, the population 15 wholl) sepsrafe gea- 
graphical ly  from nonexperlmenlal populariona of t h e  eame ~ p e e i e s  " Seetian 

proridea that  the reinfroduction  rea must be "ourslde the current mnge 
of the specms The letter indicarea that the USFBS definer a "papulation" e two 
breeding pairs. snd rhus daea not consider WOIY~B inhabiting central Idaho a popula- 
tlon 

Id The letter also quemane the legality a i  treating migrating d v e s  aa p a n  
of the exprmenfsl  pnpularm 

G a v  Gerhsrdt. Fate of 71 Ublrrs an Judge s Hands. ROCKY Y O ~ N T U V  Nras. 
Feb 8. 1996 

966 
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and the pn ia t e  citizens wanred to prevent breeding between t i 5 0  dif- 
ferent subspecies 361 If any of the challenges are successful the FWS 
mar be farced to remove the aolres 

( i ~ l  Wolf Kills-Protesters have not relied rolelg on In~gation 
to express their opposition T\vo wolves were killed b> local residents 
in violation of the regulations. 

As part of the Yellowatone program. wolves also sere  released 
in Idaho in J a n u a p  1996 That same month. a wolf w a s  shot near a 
dead calf 362 Federal agents obtained B warrant to search the prop- 
erty of Eugene Husaey, an Idaho rancher.363 Hursey demed killing 
the wolf. refused to acknowledge the narrant.  and called the local 
ahenff. who also refused to admit the federal agents 354 The incident 
created a controversy in Congress and came t o  symbolize the  enso on 
between some westerners and "the feds" regarding consenation ra l -  
ues in the J!'e~t.~6~ 

Idaho Senator Dirk Kempthorne charged the agents with con- 
tributing to an  atmosphere "of fear. anger and frustration" and 
Insisted that they should hare been more sensitive 366 The FIVS 
later released a tape which contradicted the rancher's ~ l a i m ~  of foul 
play A federal autopsy concluded that the calf died at  or shoitlg 
after birth rather than from a wolf attack, and the Defenders of 
Wldhfe denied the rancher's claim for the 

Huisey and the >huntam States Legal Foundation Bled suit in 
United States DLStnct Court in Boise Idaho, m September 1996 36e 
The plaintiffs sought S600 for the calf. S10 000 for the "ph>sical tak. 
ing" of his ranch. and $10,000 for the " r e p l a t a q  taking" of the 
ranch through restrictions imposed by the  reintroduction 3 E a  
According to the plaintiffs, "[tlhe government has imported i w l ~ e s  
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and implemented regulations to protect the wolves, which prohibit 
him from protecting his own 

Bureau of Land Management ecologist Helen Ulmschneider 
praised Hussey's treatment of the federal land he used to graze live- 
stock and said whoever pulled the trigger "probablyjust thought n 
was a coyote."371 She indicated, however, that  local ranchers bait 
their property with dead calves to attract coyotes then shoot them 
on sight to thin the p0pulation.3~2 Such management techniques are 
inconsistent with wolf reintroduction and directly threaten the m e -  
ces8 of the program. Attempting to change these deeply ingrained 
attitudes will be a significant challenge for the reintroduction team. 

In April 1995, a male wolf was found dead outsideYellowstone. 
In October 1995, Chad McKittnck, of Red Lodge, Montana, was con- 
victed by a jury in federal coul't of killing, possessing, and transport- 
ing a federal ly  l is ted and protected species under  the  ESA. 
McKittriek admitted shooting the animal  but testified tha t  he 
thought It was a wild dog. However, government witnesses testified 
that he had told them that  he knew it was a w0lf.3~3 Police found the 
wolf's hide and skull a t  his house after receiving a tip.3jd 

fui  The Fate of the Wolues-Despite the uproar, the Yellow- 
stone reintroduction effort has been "an almost unqualified suc- 
cess.''375 The Washington Post reported that  no livestock had been 
killed by reintroduced wolves in Yellowstone or Idaho m the first 
year.378 The program coordinator for the F\VS reportedly remarked, 
"None of the predictions of doom and glwm hare come tlve ' ~ 7  

A later Associated Press story reported the loss of four sheep, 
which fell well below predicted losses 3~ Federal agents shot and 

Id (quoting Maurice Elhwoith) 
3-L Jaeon Lafhrop. Stersot~pes Abmund bn the N e -  WeaL, O o ~ s l o r  ONLIYE. at 

http.1 web2 sfawaue corn outside online newa.specialreporf w a l f j r o l f ?  html lFeb 16, 
19961 

371 Id 
li3 Wolf Shoolsr Conuefrd. Facer Prison, OUTB~DE OWXE at http web2 star- 

*.we mm 80 outside online new8 specialreport walflehoafer html lFeb 16, 1556, 
$74 ,A 

. .  
I d  IVoIves did kdl B hunting dog outside Y e l l a ~ ~ t o n i  Park The incident we- 

ared an outcry from lmsl polilicianr and reaidenla. Park a f i e i a l i  were unable t~ track 
the w o l v ~ s  that day due l a  reafher eondifiona 

3 r i  ,d 
3i8 Another Group of Canodian W a l m  Introduced to Kllowslmr, A P. Jan 23. 

1956 (available on LEXlSYEXlSl 
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killed the male wolf responsible for the sheep depredation, and the 
Defenders of Wildlife reimbursed the rancher far the value of the 
lost sheep Z-"Asingle depredation incident at the start ofthe second 
year heralds a ven  successful program 

Park visitors now rank the wolf first on their hope-to.see wish 
lists, displacing the grizzly bear for the first time.380 At least eight 
pups were born dunng the first gear 381 

Despite t he  success, political opposition remains strong. 
Senator Conrad Burns remains a staunch opponent. He championed 
a $200,000 cut in the program budget and believes that the wolves 
eventually will derelop a taste for sheep and cows.3B2 ".As long as n e  
put them there, w e  are going to have confrontations I t  is onl: a 
matter of time A Yellaw,stone biologist disagrees. ''They hare no 
trouble getting groceries," he s a d ,  thanks to the large elk and bison 
herds in the park.3f4 The Yellowatone program holda many lessons 
for the propoied W h t e  Sands Missile Range introduction 

b. Proposed Reintroduction of the Mexican Wolf-The M h t e  
Sands Missile Range 1s located in south-central Sew I l e x ~ o  It i t  

managed b) the k m y  to develop and tejt  m ~ d e  and weapons sys- 
tems for United States k m e d  Farces and the Sational Aeronautics 
and Space Admmmtration (NAS.41 The property spreads wer five 
New M e x m  counties and suppmts a variety of activities in addition 
to Its pnmary mimon.  w h m  Sands Nat~onal nlonument was estab- 
lished on \ < M e  Sands hliss~le Range in 1933 to preserve the unique 
sand dunes The San Andres Sational JYildlife Refuge was estab- 
lished in 1941 o n  ninetg.square miles ~n the Sen Andres ) . Iauntam 
to  protect a population of desert  bighorn sheep The Jo rdana  
Experimental Range overlaps the southwest corner of White Sands 
Iilissile Range and 1% operated by the Department of Agriculture far 
agricultural research. 

The IThne Sands ?Im& Range supports a variety of m 
operations. Hollarnan Air Force Baae and a test center for the 

the male that U B I  shot Eight pupi =ere born 
t o  the female Pharrl? after ni! death The female hae taken B ne% mare SLY of the 
K ~ W S  releared 10 Idaho haie releEfed mater, end " 8 )  repradvce next >ear 

36' Id 
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Manned Spacecraft Center are located within White Sands Missile 
Range. The missile range 1s divided into four range centers, with 
aver 1000 instrument sites. 

iil Recouery Plan-In 1986, the state of New Mexico nami- 
nated White Sands Missile Range as a potential Mexican Wolf rein- 
troduction In March and September 1981, Michael Spear, 
Regional Director for the FWS m Albuquerque, New Mexico, wrote 
to the White Sands Missile Range Commanding General regarding 
the potential remtroduction and requested access to the site 60 that 
it  might be evaluated.3s6 On 15 Apnl 1987, the Army granted access 
to White Sands far that purpose. However, while the evaluation was 
being conducted, the Army wlthdrew White Sands from further con- 
sideratvm3E7 Because this was the only nominated site, the m n t m -  
duction project stopped 

iiij Biological Eualuation-Despite this development, the 
FWS completed "An Evaluation of the Ecological Potential of White 
Sands Missile Range to Support a Reintroduced Papulation of 
Mexican Wolves" in  J u n e  1989.38s The evaluation criteria were 
whether suitable topography, suitable cover, sufficient water, an ade- 
quate prey base, and a low enough level of human or other distur. 
bances were present a t  the site.36B The report also considered paten- 
tial conflicts between the White Sands Missile Range mission and 
the wolf remtroduction program and the extent of potential depreda- 
tion of l i r e s t ~ e k . ~ ~ ~  

The evaluation found 996 equare miles of suitable wolf habitat, 
predommately in the San A n d r e  M ~ o u n t a m s . ~ ~ ~  The estimated prey 
base was "wlthin . . . the range of the biomass of prey that  is avail- 
able LO populations of wolves currently reproducing and s u m v m g  ~n 
the wild"3B2 However, the estimated available biomass w a ~  "less 
than that  recommended as 'desirable' by the Mexican wolf recovery 
team," particularly for deer.3B3 The report's a t tempts  to justify 

See Letter from Paul \V. Johnson. Deputy A%mtmf Secretary a i  the Army lor 
Installstions and Houimg. to  Michael d.  Spear. Reglonal Director, United Skates Fish 
and Wildlife Service lhpr 20. 19901 Ion file wrth the aurhorl [hereinafter Johneon 
Letter1 

Id 
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approval of an insufficient prey base demonstrates the Fn'Ss des- 
peration to find the wolves B home 

Despite overflights far Air Force training missions and occa. 
sianal discard of targets in the area. the evaluator found "the San 
A n d r e  Mountain range, in fact . . . much cleaner and more free of 
trash than are all other mountain ranges under publlc ahnerahlp 
that I have visited "394 Because most testing occurred in the non- 
mountainous basin areas-which m e  not p n m e  wolf habitat- 
Impacts were expected to be mmima139E The report noted that no 
adverse effects have been noticed at Dare County Bombing Range 
from air.to.ground target  operations and concluded that  "it 18 
extremely unlikely that high-altitude [> 4500ml training exemses 
Involvmg military aircraft would have adverse mpacts  on the actwt. 
t j -  of no l~es . "~96  The evaluation also found "no reason to predict that  
endangered Mexican wolves would be in any measurable jeopardy 
from the current activities that take place within White Sands "39. 

Ability to support a viable population also was a concern The 
report predicted the available habitat that  could support five to 
eight social groups consisting of twenty-five to forry-eight i v a l r e ~ . 3 ~ ~  
''[Tlhis population probably LS too small for long-term self mamte- 
name . . b u t ]  this limaation should not be an impedance to the 
proposal to restore wolves at  White Sands"399 The author reached 
this C O ~ C ~ U J L O ~  because minimum viable population estimates have 
not been verified and population management models do not take 
protective management into account loo This C O ~ C ~ U E L O L ~  also must 
have been driven by the lack of an alternative r e m r o d u c t m  site. 

The reintroduction area uould be adjacent to BLM lands used 
f o r  cat t le  production on t he  western side of the San  Andrea 
Xlountams In Canada and Minnesota. annual loss of one cow per 
twenty-five to ninety-three wolves and one sheep per tiienty-fire 
ivolres 1s expected The evaluation estimated the potential depreda- 
tion rate for this locanon at three or fewer Iwestoek a n ~ m e l s  per 
year with proper management.401 

'$4 Id  81 61 
Id a t 6 5  
Id  at  61 

3ii Id at65 
?'c Id at 68 
399 Id  
100 Id 
40. Id  at  74 Proper management uauld include prompt remala. ai  .ndiridual 

WOIY~: respanshle far Inertock deaths pmfect~on of wohea not m o : i e o  ~n l h & m k  
depredahon, and maintenance of the prey base. including ' p n d e n r  harierfing b) 
humans 
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Overall, the evaluation did not assign B single 'hnsatisfaetoly" 
to any criteria and concluded that "several aspects of Vvktte Sands 
make this location highly attractive for implementing B reintroduc. 
tion of the Mexican wolf"'02 Based on the most important criteria, 
the report determined that  ' m i t e  Sands may promde one of the 
best refuges possible for an isolated population of wolves in the 
United Stater " This conclusion is convenient because White Sands 
Mmde Range i i  the only site under serious consideration. 

iiiil Wolf Action Group, e t  d i.. United States-On 14 
February 1990. more than seven years after publication of the recov- 
e? plan, an attorney representing the Wolf Action Group, Mexican 
Wolf Coalition, Environmental Defense Fund, National Audubon 
Society, Sierra Club, and the Wilderness Society informed the 
Secretanes of Interior and Defense that the United States had via- 
lated the ESA by effectively abandoning the recovery plan and rein. 
troduction effort 403 This letter, known as B sixty-day letter, is 
required by ESA S l l (g)(2)  as a prerequisite to filing a citizen 

On 20 April 1990, the Deputy Assistant Secretary of the Army 
for Installations and Housing wrote to Mr. Spear and agreed to par'- 
ticipate in the reintroduction planning e f f ~ r t . " ~  He quoted Army 
guidance which provides tha t  "[tlhe conservation of endangered 
species, including introduction and reintroduction, will be supported 
unless m c h  actions are likely to result in long term significant 
impacts to the accomplishment of the military mmmn." The Deputy 
Assistant Secretary also noted that "decisions will be made in COOP 
dination w t h  the installation and the Department of the Army only 
after B thorough assessment" and concluded "[nlothmg in this letter 
should he construed as authorizing reintroduction of any Mexican 
wolf population at  \$%ne Sands Missile Range.''406 

On 23 April 1990, the parties listed in the notice letter filed 
Wolf Action Group, et ai. U. Umted States.407 The complamt sought 
''to compel the Secretary of the  Interior . . . to implement the 

(02 I d  at ii These inelude the large -res availsble. the preeence a i  %later 
springs lack a i  livestock ~n the primary area, restrictmi on public aeces~, and the 
molafed location of the cultable hahitel 

Lerter from Grove T Burnett. Attorney a t  Law, to  Manuel Lqan .  Secrefaly of 
Intenor, and Richsrd Cheney, Secretar) a i  Udenie lFeb 14. 19801 

\ W f A e t m  Group, et SI, I Umted Sfatea, Sa CN90-0390HB IUmfed Stafee 
Uieirict Court. U m m t  of Keu Mexico, Aprd 30, 19901 
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Mexican Wolf Recovery Plan."408 The complaint cited Michael 
Spear's statement that  "[ff wolves cannot be reintroduced they can. 
not be r eco~ered . "~~3  

Regarding the Army, the complaint alleged that the withdrawal 
of White Sand8 Missile Range violated the ESA requirement that 
federal agencies "utilize their authorities in furtherance of the pur. 
poses of this Act by carrying out programs for the conservation of 
endangered species and threatened Additionally, the 
complaint challenged the Army's failure to consult with the FWS 
before withdrawing White Sands Mm11e Range 8 s  a violation of 
Section 7 consultation requirements.411 

In Its "Motion to Dismiss," the United States  s ta ted that  
"immediate release of Mexican wolves into the wild would probably 
do more harm than good to the few remaining animals" and noted 
that, "to ensure successful release . . and to safeeguard the animals 
themselves, the FWS must carefully plan the release p r o c e s ~ . " ~ ~ ~  

In  It8 reply memorandum. plaintiffs stated that  "the defen- 
dants" vmlatmns of the ESA are likely to recur, and are likely to 
evade ~ e v i e w . ' ' ~ ~ ~  Plaint i f fs  noted tha t  t h e  defendants  h a d  
exchanged letters by telefax the day before the sixtyday notice peri- 
od expired and claimed that  "the current voluntary change in policy 
1s inadequate aisuiance of long-term compliance" with the ESA.414 

408 Id If also cr:tmred hlr Spear's decwan fa d l o u .  'Idfleeted Stales and land 
managers the nghf to  refure au tho rmoon  of the remtraduction efiort within 
then jurlrdxfmn " 

(10 

411 
Id at  12 lciring 16 L7 S C e 1536 a l l l l 8  

Id  81 12-13 [citing 16 U S  C 6 1536 a>12 J 

Defendanfa' Memorandum af L a r  m Suooart of Motion to Diimms. or. ~n the 
Alternative, for Summan Judgnent ,  Knsed St& Depsnrnenr a i  Justlei (June 29. 
19901 The United States arpued t h a t  the elementi of the complaint against the 
Secrefaw of Defenee should be diimissed hecause the Army's actions since the notice 
letter had rendered them moot and therefore the COY* lacked an actual ''ease 01 con. 
trweriy" The United State3 also argued that rhe TWS had 'resumed the evaluation 
of TVSMR as a ~ntent ia l  reinfradumon site for the ~ ~ l , e d  Thus. the ~lsintiffs' claims 
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On 1 August 1990, the Army granted the FWS staff access to 
the White Sands Missile Range.4lj On 4 August 1990, the Arizona 
Game and Fish Commission authorized evaluation of candidate 
reintroduction sites in that state 416 

On 19 February 1991. the FWS issued a"Propoaal and General 
Plan for an Experimental Release of the  Mexican The 
Proposal "to continue implementation of the .Mexican Wolf R e c o o e y  
Plan by initiating the re-establishment of wild Mexican wolf popula- 
tions into suitable habi ta t"  announced Initiation of the KEPA 
process and future "scapmg" sess~ons pnar to release of an environ- 
mental The FWS held public meetings in Las Cruces, 
New Mexico, and Tucson, Anzona. later in February4l9 

Michael Spear  wrote to  Susan Livingstan, the Assis tant  
Secretary of the .4rrny for Installations, Loastics, and Environment 
on 24 March 1992, requesting the Army's assistance in the prepara- 
tion of an EIS for the remtroductmn.42Q A year later, the  FWS 
requested that \Vhm Sands >ha& Range appoint two representa- 
tives to the interdisciplinary EIS preparation team.421 

WolfAction Group et al u LhLted States terminated with a 
stipulation of dismissal (without prejudice1 filed by the parties on 2 1  
Mav 1993 422 Contrary to the result in Defenders of W d h f e  b. Luian 

415 Letter from Majar General J P Joner. Comrnandinp General  WSLIR. t o  
hlichael Spear, Reglonal Director Repan I1 USFTVS Aug 1, 1990~  on file wfh the 
author) 4 i i  

the \lexican VhIf lConia lupus baileyt, lFeb 19. 1991, 
,li ,A 

David R P a r e o m  Prapoaal and General Plan for an Experimental Release of 

llL Id a t 2  
Department of the Inferior, Fish and Wddhfe Senice.  Seivs Release #Fob 6. 

19911. Public .Meeting A#erc.de, Februan  23, 1991 Public Meeting &mda Februaly 
7 7  1491 

http://A#erc.de
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a~ Yellonston--luhich held that recoverg plans are not action forc- 
m g  documents-the United S ta t e s  agreed t o  'Implement the  
Mexican Wdf Recovery Plan, and all amendments thereto. which 
Recovery Plan expressly recognizes that recovery of the species IS 
dependent upon Its establishment in suitable habitat in the wild "423 

Although the Umted States agreed t o  reintroduce the Mexican 
wolf. the problem of selecting a feasible site remained. The FTVS 
published notice of awiiability of the draft EIS on June S i .  1996 424 

The FBS selected release into the San Andrer Mountains on the 
& h t e  Sands Rlissile Range and into the Apache and Gila Katianal 
Forests 425 

I L I  Local Opposition-Catran County, New Mexico, invoked 
Presidential Executive Order 12,630 in May 1992. and requested 
that the FWS complete a '"takings implication a n a l y s d  far the pro- 
posed reintroduction. signaling that the county might not be m favor 
of the proposal cz6 

Ranchers graze Inestock on one eide of the San A n d r e  moun- 
tams and they generally do not want wolves reintroduced into their 
grazing areas. A1 Schneberger, a leader in the Sen M e x ~ c o  Cattle 
Growers Ariocmtion. labeled the reintroduction plan '>"st another 
ac~ ion  by the federal government to evict rural people, destroy their 
culture and override their property rights."427 Defenders of Wildlife 
a p e d  to extend Its wolf depredation fund t o  the M e x ~ a n  wolf, so 
that ranchers' proven locaes would be 

After the draft EIS A B S  Issued. the FWS received "10.000 c o r n  
menrs. man) of them negatne "429 The F\VS project director was 
surprised 'We *ere caught a bit off guard, and we're disappointed 
bv the  o m o m t i o n  ' 4 3 0  The mxernors of both S e w  Mexico and 

60 Ted Ree 33.224 
425 

428 
Draft EIS iupm nore 232 at  2-10 
Letter from Cafron Count) Commiiiian to  USnTS Field S ~ p e n i i o r  #blab 13, 

1992 The letter indicated that the ieiniroducfian mmht effect oriiste P L ~ U ~ T O  and 
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Arizona Issued statements supporting the remtroductmn. but in 
each other's s ta tes .  Both opposed reintroduction in their  own 
StBteS.431 

The Kew Mexico Game and Fish Department apposed the plan 
because It ''sees no potential Mexican wolf release site that  provides 
both the biological and societal elements necessary."432 This position 
made some citizens a n m .  They charged that the Department was 
representing hunters and ranchers rather than all citizens of the 
state, especmlly because polls showed that a majority of New Mexico 
citizens favor the remtroduction.43s One poll showed that  even resi- 
dents of the surrounding counties favored the r e i n t r ~ d u c t i o n . ~ ~ ~  The 
Arizona Game and Fish Commission voted in favor of the reintra- 
duetion-but in S e w  Mexico, not Arizana.435 

The FWS found itself in this predicament because there is no 
federal land use policy. There are conflicting land use requirements 
but there is no national authority to sort them out and make the  
cncial  decisions. The Forest Service, FWS, and BLM are stuck in 
the  middle. trying to do the n g h t  thing, trying to make everyone 
happy, while the military is caught in the cross fire 

hi Rmks t o  the Mi1itar)iThe proposed reintroduction of 
Mexican wolves onto White Sands MIS& Range raises five major 
iSIUBS. 

The Son Andres Widlife Refuge. The habitat selected for the 
Mexican wolf on the U'hite Sands Mmrile Range 1% the San Andrer 
Mountains ,  a l ready a National  Wildlife Refuge. Under  the  
Expenmental Papulation provmons of the ESA, nonessential expen. 
mental populations receive full ESA protections on National Wildlife 
Refuges. That means that same of the advantages t o  the enpenmental 
papulation designation are lost so long as wolves are within the 
bounds of the refuge. In terms of Section 7 consultation. the Army 
actually will be accepting a threatened, rather than a candidate, 
species onto its property. Accordingly, the Army will hare to prepare a 
biologxal assessment If it proposes to change its activities in the San 
Andrea Mountains, and enter into formal consultation with the FTVS. 

New hlexiio Gowrnar Gary Johnson expressed conce~n that the ualf irould 
''dewstate local economieb '' See Keith Eaithouee, Johnson Mblf Could ''Dmasiaie' 
Local Eeonomzrr. SAYIIFP S m  MEXIC*~.  sov 18, 1995. arA.1 

432 Gary Gerhardt, LOUP of Lamb Chops P m i s  D r o d b  for Wa1f.Y~ 3, RUCK? 
sIOU\T*I\ NIXE. Feh 6. 1996. at  26.4 

Ksthleene Parker. C m c a  Ango  D L I J  Wolf Decision b j  Game Comrnissmn, 
SAW* FL S E N  MEYICAY, Jan 2. 1996, at B-1 

t34 Keirh Eaathoure. Suriey Support for Return of Woluea Is Sfrang, SA\TA Fi 
RLlhlCUCIIU.  Dec 1. 19% a f A l  

431 Barry Burkharf. The Sfofo That C r u d  Wolf Polif~cs Ma) Decide Iisur, 
ARlzos~  REPLBLIC. z ' o i  3 1995, sf C9 
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Congress neither anticipated nor intended this Situation The 
rule is appropnate on traditional wildlife refuges administered by 
the National Park Service or the FTVS. There. both the land and the 
host agency have as their primary m s m n  the conservation of 
species. However, the mil i ta~y should receive the advantages that 
every state and prbate  land oulner enjoy if  they agree t o  haat an 
experimental population The provision regarding wildlife refuges 
should be changed to extend the exemption to experimental papula. 
tmns in wildlife refuges on military inatallations 

Future Mmions The FITS found no conflict between current 
sctiv~tie$ ~n or around the San Andres Mountains and the consena. 
tmn of the hlexican wolf. However, the wolf will retain threatened 
species s ta tus  The Army will not he permitted to take the wolf 
except under limited circumstances. as provided by the proposed 
rules Tiew weapons and new training missions m e  alaays being 
added. at ang time the DOD could decide to test a new weapon OT 
vehicle The Sen Andres Mountains may be the ideal, or only avail. 
able, place to conduct these tests If the F\VS determines that  the 
weapon or vehicle w11 take the wolf, the DOD will not be allowed to 
test the weapon at that location 

Although some additional activities may be permissible in the 
reintroduction area, others may he precluded by the presence of the 
wol f  The single gTeatest risk of accepting an expenmental popula. 
tmn is unanticipated changes in current land UEZ Militan. property 
was reserved primarily for training and national security purposes 
As more land is donated for nonmilitary functions, the chance of 
conflict increeses. The Army may regret the loss of land if an unfore- 
seen need for the mountains arises. Parcels of land are being even  
up at a variety of facilities but no one knows all of the nontradition- 
a1 conserration projects within the DOD. S a  one is  bringing a 
national perspective to the various conservation projects within the 
DOD. No one 1s available to negotiate the conditione of these pro- 
grams with DOD.le\el bargaining power 

Sonessential to Essential. The second greatest threat to the 
militaly 1s the I O E S  of the nonessential designation The statute does 
not prohibit a change to the designation Because the status is r e w  
latory. it can he amended or set ande by ajudge An essential exper- 
imental population IJ still t reated as  a threatened species 4 3 6  
However, an essential species 1s not treated as a candidate species 
for Section i c o n d t a t m n  purposes As a result. at White Sands 
M i s d e  Range, the Army would have to prepare a hiolo~eal  assess- 
ment for actions which could affect the wolf Formal consultation 
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procedures could be triggered, and the Army would be subject to 
potentially lengthy negotiations with the FWS If the FWS found 
that  the proposed action would jeopardize the species, the Army 
would, for all practical purposes, be precluded from taking the 
action. 

Relying on the nonessential designation for B species with so 
few remaining members LS risky. .4n outbreak of disease among cap- 
tive breeding programs could render the experimental population 
essential to the survival of the species. Thus, the protections afford. 
ed the population could be made more stringent. 

The Clinton Administration is addressing a similar concern 
within the Habitat Conservation Plan (HCPI process. Landowners 
undertake HCPs, which serve as agreements with the FWS. Under 
the "Safe Harbor" policy, the conservation requirements for the prop- 
erty covered by the agreement cannot be increased over time.437 If 
landowners improve habitat, they are guaranteed that no additional 
requirements will be imposed. Under the "no surprises'' policy, 
landowners who enter  into HCPs are not subject to additional 
requirements far species listed or found after the date of the agree. 
ment. The ESA should extend this policy to  land owners who host 
experimental populations, and should ensure that requirement8 will 
not be increased if a nonessential expenmental population 16 later 
declared essential. 

Lawsuits. The ESA ~n general, and species reintroduction 
programs ~n particular, generate lawsuits. The Yellowstone reintro- 
duction demonstrates the variety of litigation that  can be expected. 
Parties on all sides sued-some to get rid of the wolves, others to 
grant them more protection. The Mexmn Wolf already has generat- 
ed litigation and the DOD should be prepared for more. 

At Yellowstone, the FWS may have ta remove the wolves d the 
court finds fault with its program Being recaptured and moved 
again would stress the animals. While gray wolves are numerous, 
M e m a n  wolves are not, and added stress decreases their chance of 
survival. F u t u r e  lawsuits remain a concern. If the number of 
Mexican wolves in captivity decreases, citizen suits could challenge 
the nonessential designation. 

The Comprehensive Environmental Response, Compensation, 
and Liability Act [CERCLA), commonly known as "Superfund," con. 
tains a provision which prevents citizen suits prior to  completion of 

IJT Hearing before the House Resaurcsa Committoe Regarding H R .  2276. The 
Endangered Species Canwmfian  ond .Manogemmi Act of1995 (Testimony of Owrgo 
T Frarnpton. h e m a n t  Secretary for Flsh and \Vddl& and Perk ,  Department a i  the 
Interior !Swt 20, 19951) !available on LEXISREXISI. 
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an enwronmental cleanup 436 4 m n l a r  prorision could prevent cit1- 

zen S U ~ ~ S  from interfering uith a reintroduction once the animals 
hare heen released Such a provismn would protect the land o a n e r  
and the a n m a l s .  Citizen.? still w u l d  retain the right to challenge 
the decision through YEPA citizen suits iregarding the decmoni and 
Administrative Procedure Act suits (regarding the regulations 
before the release occurs) 

Piecemeal Dec~sions.  Any decision reached regarding the 
Mexxan w l f  a t  White Sands M i s d e  Range merely sidesteps the 
larger issue of federal land use policy. The eonse r ra tm agencm are 
scrambling to comply with all the mandates confronting them The> 
w11 take help anywhere they can get it, and m~litar?. instsllstions 
m e  a rich target. Because the ESArequires that all federal agencies 
conserve threatened and listed species, the military has to cooper- 
ate.  Conservation agencies get to "steal" land using the ESA as 
leverage They use the ESA 8s a land management statute--a role 
Conpess never intended it t o  fill. 

A true federal land use policy, and sameone t o  implement It. 1s 

an  absolute necessity. A w s e .  well-reasoned policy w l l  not he 
reached by Congress or by a political appointee because of the detail 
Involved. The federal government must find a way t o  manage its 
land outside the political process One way t o  do this nould he 
through the appointment of a nonpolitical hoard or Committee, like 
the Council on Environmental Quality [CEQI established under the 
A-EPh 

IX Proposal 

Military testing and training programs require mare land than 
ever Ken iveapona and new national secunty missions develop 
dailj. Just 8 s  trammg 1s requiring more and more land. Congress 1s 

closing bases and other agencies are asking the military to help 
them complete their mi smne  "[Department of Defense1 mstalla- 
tmm want to he good neighbors," but the military's p n m a q  mission 
must be protected. The followmg proposals are designed to allou the 
continued sharing of resources among agencies, while protecting the 
militaq's training and national security mmsmns. 

Addamnally, federal land managers at all IBYBIE are struggling 
to implement the "multiple.ure" policy without a nation-wide land 
use plan. The complicated ismes that these managers face should be 

42 D S C 5 9613th 
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addressed at  a national level to ensure consistency and vision in the 
allocation of limited federal lands. The final proposal is designed to 
provide integration of the regional planning efforts currently under- 
way, a role far the DOD in the national planning effort, and a multi. 
disciplined approach to the question of land allocation. 

A. Amendments to the ESA 

I propose three amendments to the ESA to improve the expen- 
mental population prowsions under ESA 5 IN.). Draft Conference 
Report language 1s attached et  Appendix A. 

I .  Loss of Nonessential Designation-One of the protectmns 
given to land owners who host expenmental populations is the 
"nonessential" designation. If the species declined after the m n t r o -  
duetian, that designation could be changed to essential, which would 
place more stringent demands on the land owner. 

I propose to amend the ESA to address just such a contingency. 
The amendment mould provide a "safe harbor" to land owners by 
retaining the special treatment aven  nonessential populations to 
those later redesignated as essential. Draft leplat ion 1s attached at  
Appendix B 

2. wildlrfe RefuEuge Exemption-~anessentlal experimental pop. 
ulations w e  treated as candidare species far purposes of Section 7 
consultations, except when the species 16 on a National Wildlife 
Refuge Congress intended to flue greater protection to experimen- 
tal populations on wildlife refuges, because wildlife refuges are des- 
ignated for conservation purposes. Congress did not address wildlife 
refuges on mil i tav mstallations. This gap in the legislation places 
an unintended burden on the military I propose to amend the ESA 
to exempt wildlife refuges on militaly property from the heightened 
protection. Draft legislation is attached at  Appendix B. 

3 .  T m m g  of Reuieu-Citizens may challenge expenmental 
population designations and governing regulations under  the 
Administrative Procedure Act Citizens also may challenge the 
accompanying NEPA documentation. Citizens should not, however, 
be permitted to challenge reintroductions after the animals are 
released. I propose to amend the ESA t o  rescind federal court juris- 
diction to review reintroductions after the action 1s taken. Draft leg- 
islation is attached at  Appendix B. 

B. Creation o fa  DOD wildlife Czar 
It iB unlikely that any central point of contact LS aware of all 

introductions of endangered species and individuals onto military 
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property. Even the military departments have difficulty keeping 
track. If the "right hand does not know what the left hand LS doing," 
the DOD is in danger of losing more land to wildlife than IC intends 

When each request E handled at the local level, the request 
may seem minor, and there will be a natural tendency for the local 
commander to want to be "a good neighbor "But  when taken togeth- 
er, these piecemeal requests may begin to  erode the DOD's ability t o  
control Its own land 

I propose the creat ion of a DOD Wildlife Coordinator, or 
Wildlife Czar, to coordinate all DOD wldlife and endangered s p e c ~ s  
conservation efforts. I propose new legislation which would create 
this position within the DOD. The Wildlife Czar would be appointed 
by the Premdent with the advice and consent of the Senate for a 
term af six years 

The Czar would bring a national perspective to local wildlife 
issues. and ensure that  local decisions are consistent with DOD 
plans and policy Draft legislation is attached at  Appendix C. 

C. Creation ofa Federal Land Management Council 

The United States needs a federal land management policy and 
a way to implement it. Currentlx land management agencm plan 
for land use at  the regmnal level. but there 1s little coordination of 
the regional efforts at the national level, and there IS even 1 e ~ s  coor- 
dination between the agencies. As the Supreme Court acknowledged 
m United States L. Grimaud, it is "impracticable for Congress to pro- 
vide general regulations for these various and varying details of 
management."439 Political appointees are also 111 suited to  the task. 
because policy and direction could change evely four )ears. 

The ESA is increasingly used as a land management tool The 
Endangered Species Committee, commonly known as the  "Gad 
Squad." used the ESA to institute a land management plan for the 
old growth forests in the northwest under the guise of spotted owl 
protection. This approach E practical. but should be entrusted t o  a 
committee designed to make this type of decision, with input from 
all federal land management agencies The same committee could do 
much more TO implement a national vmmn far federal land manage- 
ment. The DOD should be included in these efforts. 

I propose to abolish the Endangered Species Committee and 
establish the National Trustee Board (NTBI t o  develop and coordi. 
nate national land use policy The NTB is patterned after the KEPA 
CEQ and the BR4C Commission. I propose a five-member NTB 

439 Unifedstareav Grmmud.22OES 506 5lit19111 
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appointed by the President, with the  advice and consent of the 
Senate, for a term of eight years each. Five additional. nonvoting 
members, would be appointed to assist the NTB. These members 
would include the DOD Wildlife Czar, and simdar appointees from 
the BLM, FRS, the Forest Service, and the National Park Senice.  
Each member would be "a person who, as a result of trammg, expe- 
rience, and attainments, is exceptionally w l l  qualified to analyze 
and interpret land use LSSUBS." 

The NTB would formulate. coordmate, and implement national 
policies regarding management a i  federal land, integrate agency 
planning efforts; and sett le disputes between federal agencies 
regarding land use conflicts. The XTB would publish, within three 
years, an integrated nation.wide land management plan with bian- 
nual amendments thereafter. This plan vauld implement the MUSY. 
FLPhW, and the ESA 

The NTB also would replace the Endangered Species Cam- 
mittee. Appeals previously addressed to the Endangered Species 
Committee would now be heard by the STB. The NTB would be bet- 
ter situated to hear ESA appeala by virtue of Its role as the senior 
federal land management organization The KTB also would hear 
disputes between agencies regarding land management. 

The tasks facing the NTB would be daunting. However, the 
BRAC Commission, appointed to cut through a similarly volatile, 
seemingly Inscrutable, political process, has succeeded The NTB, as 
a nonpolitical body, could craft a national policy and 811 the obvious 
void that currently frustrates all of OUT land use management plan. 
ning attempts Draft lepslatmn is attached at Appendix C.  

X. Conclusion 

The United State8 is still a land of vast resources, but it is no 
longer a land of unlimited iesource~ Environmental and land-use 
l a w  ewlred to meet the changing needs of the country In the West, 
these new laws are met with resentment and contempt by some. Our 
current policy of "multiple use" requires federal land managers t o  
admmmster our public trust lands "for the people of the whole coun- 
t ~ , " ~ ~ ~  but does instruct these managers what the people want or 
how to do it. 

As f ede ra l  l and  manage r s  scramble to  mee t  conflicting 
demands with finite re~ource~ ,  they increasingly call on the military 

u0 Lighrv United Stafee, 220 US. 623 11911) 
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to help. Bolstered by the ESA-which assigns a broad conservation 
mission to all federal agencies-these land managers are successful. 
1y taking military land for nonmilitaty functions 

This rush to take military land IS symptomatic of a larger prob. 
lem--a lack of a federal land use policy and the means to implement 
I t  This lack is "the wolf a t  the door," which threatens both the avail- 
ability of OUT military lands for training and the wise w e  of our pub- 
lic trust lands. 

Making the ESAmore flexible bg g m n g  the militaty a voice in 
federal land use management protect8 national security. An NTB 
set t l ing disputes  between agencies, which would replace the 
Endangered Species Commatee. could protect public lands by dele]. 
aping and implementing national land.use policy. 

Land "is the only thing that  laste.''441 but no one can make 
more of I t  Ke must begin to plan the use of our land at  the national 
level Only B national land use policy will ensure that  our lands 
truly are administered "for the people of the whole ~ o ~ n t ~ . ~ ~ ~ ~ ~  
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APPENDMA 

Conference Report The following language E proposed for the 
Conference Report accompanying the Endangered Species  Act 
amendments 

The Congress recognizes that  the Experimental Population 
prorision of the Endangered Species Act, added to the Act as an 
amendment in 1982. has been successful in returning populations of 
endangered animals to the wild. That amendment provided a mme 
flexible management approach to encourage the acceptance of rein. 
troduced populations. 

This amendment is designed to provide B "Safe Harbor" to land 
owners agreeing to host expenmental populations. These land own- 
ers include private parties and federal agencies, particularly the 
Department of Defense and the Forest Senwe. which make possible 
the reintroduction of expenmental populations on land outside the 
Sational Park and rat ional  Xildlife Refuge Systems. 

Under this amendment, these land owners are protected from 
unforeseen, more stringent reetnctions on the use of their land, 
should the "nonessentiai" designation be changed, either by regula. 
tmn or judicial decision, to "essential." At the same time, the Fish 
and Wildlife Service will receive an automatic permit to allow the 
capture and removal of the animals to a more suitable, more protect- 
ed, location In this way, both the land owner. the Serwce, and the 
species are protected. and the release of experimenral populations is 
further faeiiitated. 

Further .  experimental populations introduced to wildlife 
refuges on military installations m l l  be treated as experimental 
populations found outside wildlife refuges and national parks This 
amendment places military installations on a equal footing with 
other land ouners, and ensures that mil i tav deparrments are not 
penahzed. or unduly burdened. by the wildlife refuge designation an 
portions of the property that  they administer in support of national 
defense The original provision far enhanced protection on wildlife 
refugee and national parks did not take military installations into 

Finally, the amendment protects experimental populations and 
land owners hosting experimental populations by preventing law- 
s u t s  after a population 1s releaeed. Citizen suits still are permitted 
u n d e r  the Nat ional  Env i ronmen ta l  Policy Act and the 
Administrative Procedures Act up until the time the population is 
released. 

*CCOU"t. 
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AF'PESDM B 
Proposed Amendment t o  t h e  Endangered  Species Act The  
Endangered Species Act of 1 9 i 3  trlshmended) IS amended by adding 

(41 If a population determined by regulation t o  be a 
nonessential. eupenmenta! papulation IS later redesigmat- 
ed an essential population- 

1% The Fish and W~ldlife Seriice shall prepare 
within thirty dais of the redecignatmn, an amended 
recovery plan, detailing the manner  in which rhe 
Sewice ail1 respond to the redesignation, and 

(BI The population d l  continue to be treated as a 
threatened or candidate species. as provided under 
this Section. so long as It remains an land autside 
the  Na t iona l  PTiidiife Refuge S ja t em and the  
National Park S,stem 

(11 On land outaide the Xational PTildlife Refuge 
and Katianal Park Systems. the population will 
continue to b e  protected by  t he  regulations 
adopted when the population was designated 
"nonessential " 

In) Upon redesignation as an essential popula. 
tion, the Fish and \Tildlife Service w11 auto. 
matically receive an  incidental take permit 
under this section for the capture, removal, and 
transportation of the animals to an alternate 
location Such capture,  removal ,  and trans- 
portation shall be left to the discretion of the 
Senice,  and is not required 

(1111 Owners of land hosting such population 
(whether federal or private) will not be subject 
to more stringent requirements for the protec. 
tion of the population than adopted when the 
population was designated ' noneasen r i a l  " 
Owners will cooperate with the Service in the 
event the Service elects to remove the animals. 

15) Experimental Populations released onto Department 
of Defense property will be treated as a threatened or can. 
didate speclea, in accordance with subparagraph 12) of 
this section, even if portions of the Department of Defense 
property have been designated 88 part of rhe r a t iona l  
Wildlife Refuge System. 
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(6) No federal court shall have jurisdiction to review any 
challenges to introduction, maintenance, management, or 
removal of an experimental population, or to review any 
regulation promulgated under this section, after the intro- 
duction of one or more individuals belonging to  the  experi- 
mental population 



172 MILITARY LAW REVIEW [Vol. 153 

APPENDIX C 

Title 43 United States Code, IS amended by adding after section 
2246 the following new Chapter. 

Tit le 43-Public L a n d  
- 

KATIONAL TRUSTEE BOARD 

NATIONAL TRUSTEE BOARD ACT OF 1996 

143 U.S.C. $ 5  2247 to 2264) 

Chap te r  XX-National Tkustee Board  

5 2247. Congressional Declaration of Policy 

l a )  The Congreas declares tha t  it 1s the policy of the 
United Stares that- 

'11 effective management of the public lands requires 
management on a national h e 1  

12) the various land management agencies should 
cooperatively manage the lands for which they serve 
as trustees: 

131 effective and coneistenr mplementatmn of federal 
land management p d q  such as the Multiple-Uae, 
Suetamed Yield Act of 1960 116 U.S C. 5 5 2 8 ) .  the 
National Forest Management Act of 1976 (16 U.S.C. 
5 16001, the Federal Land Policy and Management 
Act  (43 U.S C. B 17011, the National Environmental 
Policy Act of 1969 I 42  U S C 5 4321). and  t h e  
Endangered Species Act (16 U.S C. B 1536), requires 
coordinated planning efforts among the various 
trustees 

5 2248. Establishment of t h e  National Trustee Board  

(81 There IS established a Natmnal Trustee Board for the 
management of federal lands 
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(b) The National Trustee Board shall be composed of five 
voting members and five nonvoting members. 

(1) Voting members. 

(A) The voting members shall be appointed by 
the President with the advice and consent of 
the Senate. 

(B) The President shall designate one voting 
member to serve as chairman. 

(C) Each voting member shall be a person who, 
as a result of trammng, experience, and attain- 
ments, 1s exceptionally well qualified to analyze 
and interpret land use issues. 

(2)  Sonvoting members. 

(A) There 1s created within each of the following 
agencies B federal land use coordinator. who 
wil l  serve as a nonvoting member  of t he  
National Tmatee Board 

(11 The United States Forest Service 

(21 The Bureau of Land Management 

(3)  The United States Fish and Wildlife 
SWWce 

(4) The Xational Park Senwe. 

(B) There 1s created within the Department of 
Defense a Wildlife Coordinator. The Depart- 
ment of Defense Wildlife Coordinator shall: 

(1) Coordinate Endangered Species Act 
compliance within t h e  Depar tmen t  of 
Defense; 

(2) Coordinate wildlife conservation pro. 
grams within the Department of Defense, 

(3)  Serve 88 a nonvoting member of the 
National Trustee Board. 

(C) Each nonvoting member shall be a person 
who, as a result of training, experience, and 
attainments, is exceptionally well qualified to 
analyze and interpret land use issues. 

(c) Each voting and nonvoting member shall be appointed 
for a term of eight (8) years 
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5 2249. Duties and Responsibi l i t ies  of the National Trustee 
Board. 

The rat ional  Trustee Board shall 

(a i  Assume the  role  and responsibi l i t ies  of the 
Endangered Species Act Committee as detailed a t  16 
U S.C. 5 1536(e) 16 U.S.C. 5 1536(ei E incorporated by 
reference, with the exception of § 1536(eJ(3 ' ,  uhich 1s 

repealed 

lb) Prepare, within three years of appointment of all vot- 
ing a n d  non-vot ing members ,  a "Nat ional  Land 
Management Plan," which shall. 

11) contain the following: 

( A )  a nat ional  p l a n  for t he  allocation of 
resources under  the control of the United 
States Forest Service; 

(BI  a nat ional  p l a n  for  the a l loca t ion  o f  
re.wurces under the control of the  Bureau of 
Land Management; 

(C) a national plan for the allocatmn of resource 
under the control of the Kational Park Service. 

i D )  a na t iona l  plan for t he  allocation of 
resources under the control of the  Fish and 
Wildlife Service: 

(El a nat ional  p l an  for t he  allocation o f  
resources on public lands not prevmusly clarai- 
tied, withdrawn, set aside. or otherwise desig- 
nated for one or more uses; 

(F) an invenroly of the resources contained on 
the lands under the control of the Department 
of Defense, including training areas. adminis- 
trative areas, wildlife conservation areas. and 
areas not otherwise classified. 

(2)  be based an the following. 

(A) the pnneiples ofmultiple use and sustained 
yield set forth in this and other applicable law, 

(B) a systematic interdisciplinary approach can- 
s i d e n n g  phgaical, biological, economic. and 
other sciences, 
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IC) a consideration of present and potential 
uses of the public lands, 

tDi a consideration of long-term and short-term 
benefits to the public. 

(CI Prepare, on a biannual basis, rensmns to the National 
Land nlanagement Plan. The first revision shall be pub- 
lished not later than twentyfour (24) months after publi- 
cation of the  National Land Management Plan. Later 
revisions shall he published not later than twentyfour 
(24) months after publication of the previous revision. 

(d) Hear disputes between or among federal agencies upan 
the written request of one or more Secretaries. 

5 2250. Employment  of personnel, everts, a n d  consul tants .  

(a) The National Trustee Board may employ such officers 
and employees as may be necessar?. to carry out its func- 
tions under this  Chapter. In addition, the Board may 
employ and fix the compensation of Buch experts and con- 
sultants as may be necessary for carrying out the fun- 
tmns under this Chapter. 

ib) The Board may accept and employ voluntary and 
uncompensated bervices in furtherance of the purposes of 
the Board 

$2251. Public  Involvement. 

(a) Not later than two (2) years after the appointment of 
all voting and nonvoting members, the National 'Itustee 
Board shall oublish in the Federal Reeisrer a notice of 
availability bf the "Draft National L a i d  hlanagement 
Plan." 

(bl The notice shall provide a forty-five (45) day period 
during which public comments may be submitted to the 
Chairman 

(cj  No public hearing will he required. 

(d) The Sat ional  Trustee Board shall consider all com. 
m e n t s  s u b m i t t e d  an  the Draf t  N a t m n a l  Land 
Management Plan m developing the Final Plan. 

( e )  The Adm~mstrative Procedure Act shall not apply to 
any action taken under this section 
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I 2252. Publicat ion of t he  Nat ional  L a n d  Management  P l a n  
and Revisions. 

iai Publication of 'Totice of Availability" in the Federal 
Regaster shall constitute publication of the Kiatmnal Land 
Management Plan and Rewsmna 

ibi Upon publication of the "Nonce of Availability" in the 
Federal Register, the  Ketmnal Land Management Plan 
and Re\is ions sha l l  be avai lable  a t  t he  Library of 
Congress. and at  each r e p n a l  office of Departments of 
Agriculture and the Interior. 

I 2253. Reports to Congress. 

The President  sha l l  t r a n s m i t  t h e  S a t i o n a i  Land 
Management Plan and all Revisions to the Congress at 
least ten (10) days prior to publication 

5 2254. Applicability of t he  Nat ional  Land Management  P l a n  
a n d  Revision. 

(81 The United Stater Forest Service. the National Park 
Service, the Bureau of Land Management, and the United 
States Fish and Wildlife Service shall incorporate the poh- 
cy and directive8 contained in t he  Nat ional  Land 
Management Plan and Revisions thereto The National 
Land Management Plan and RevisIan ahall not govern the 
use of propert! under the control of the Department of 
Defense 

ib) With respect to the Department of Defense, the policy 
and direct ives  contained in the  Nat ional  Land 
Management Plan and Revmona thereto shall be advisory 
I" natllre 
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MAJOR MICHAEL E. SMITH' 

I Introduction 

Major General Xdton B. Persons was one of the most influen- 
tial The Judge Adxocate Generals (TJAGI because no TJAG before 
or after him held such critical jobs at such watershed t i m e  and had 
mch a positive impact on the Judge Advocate General's (JAG1 Corps 
and the  Army. From his involvement in the  Civil Disturbance 
Commission a t  the Pentagon during the Vietnam War to the ere. 
ation of the Tnal Defense Senice, Major General Persons shaped 
Army policy and elevated the role of judge advocates This article 1s 

primarily based o n  two oral historiee taken of Major  General  
Persans in 1986, one by two graduate COUTSB etudents. Major Dan 
Wright and Captain James Rupper, the other by two students at the 
Army War College. Calanels Herbert  J. Green and Thomas Y 
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Crean This article didills Major General Persons' ~n\aluable ,  but 
ioluminau8. oral hisrories and captures his distinguished E ~ T ~ I C ~  

record for future judge advocates By studying the programs Major 
General Persons initlared and his views on leadership, on comma". 
ders. and on the Army in general. youngjudge advocates 1~1-111 benefit 
from his example of senice.  devotion to duty. and tenaciouc pursuit 
ofcontrorersial programs he knew would benefit his client. 

I1 Family 

To understand XIajar General Persons accomplishments and 
character one mui t  exemme his rich heritage His grandfathe,. 
Frank Stanford Persons. was the youngest of ten childien from B 

poor family in l lontgomev.  Alabanmz What Frank lacked in physi- 
cal stature, he made up for in determination He was not satisfied 
with his position in life and went to nork a t  a drug 3 x 0 ~  Frank 
worked hard.  saved his m o n q ,  and eventually baughr the drug 
store Frank married Kate Porter. rhe granddaughrer of the famous 
Judge Benjamin Faneuil Porter cofounder of the first female college 
in Alabama Kate and Frank had five sons and a daughter Seth 
Gordon. John Wiliiami, Frank Stanford. J o  Robert. Wilton Burton. 
and Katie The Honorable Seth Gordon Persons considered the 

came the Governor of Alabama At seven- 
]he" Perrons. Franks second s>~.  lied about 

hie age and joined the R ~ a l  Canadian Air Force during World Kar 
I After the war, Willie returned to  Xlontgomeq a n d  bought a neii 
HarIeyDawdsan motorcycle. For B time. he dated the beautiful and 
daring Zelda %>re but B young lieutenant fiom the North with a 
passion for proae. F Scott Fitzgerald. rtole her away 

Pursuing his I O F ~  of flying &illie jmned the United Srates Air 
Force and eventually flew every type of United States plane in ser- 
vice at the time He served as director of punnerb training for the 
Air Farce in World Kaar I1 After the iiar. he commanded Randolph 
.Am Field in San .%ntamo. Texas Willie remembered his father a i  a 
stern disciplinarian who never made hallow cammitmenrs. 'Papa 

oris t o  :he Graduate Course 0 

. .  . . .  . .  
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taught me to make m) promises slow and keep 'em fast 'I4 With 
such discipline. Willie Y O E ~  to the rank of major general in the  
Unired States Air Force. 

The Reverend Frank Stanford Persons junior attended the 
Virginia Theological Seminary and was ordained as an Episcopal 
pnest HIS first preaching assignment was to live among the moun- 
taineer moonshiners near Charlotteswlle. Virginia. In the early 
1950s. Frank had a church in Opelika, Alabama, where he entour. 
aged interracial attendance. On several occasions, Frank U ~ S U C C ~ S E -  
fully lobbied his brother, Goxernor Persons, to commute the dearh 
sentences of convicted murderers 

J o  Robert Persons u-as a successful businessman in S e \ i  
Orleans and died in 1946 Katie. the only girl, died when she was 
eight years old after drinking some t-hoid infected well water. 

Wilton Burton "Burt"5 Persons was his mother's pet All the 
boys attended Starke University School in Montgomery. but Burt 
worked harder than the others. He went an to Alabama Polytechnic 
Institute h o r n  known as Auburn) where he was captain of the drill 
team Burt placed great importance on bemgborn on Robert E. Lee's 
bmhday. January 19 

%'hen the United States entered World War I, Burt left for 
Boston to apply for the officer training corps. When he got to the 
recruiting office, he discovered he was three and one.half pounds 
below the minimum welght. He went next door to a drug store and 
drank water and ate bananas until he gained the weight After eom- 
pleting his officer training, Burt commanded B battery of howitzers 
in France. 

After Korld \ V u  I. the Army sent Burt to teach militar). tactics 
at the Umversity of Minnesota, and later Harvard, where he studied 
business admimstratian As a captain, Burt ended up in the office of 
the Assistant Secretary of W ' q  where one of his duties was to fur- 
nish information about Army appropriations to the House Military 
Affairs Committee Burt became close friende with a young major 
down the hall  named Eisenhower who worked in the  office of 
General Douglas MacArthur, the Chief of Staff 

In 1941, defense spending became a critical issue. Because of 
his expertise, Burt Persons roee through the ranks quickly, erentu- 
ally becoming the Army's Chief Le&lative Liaison on Capital Hill 
Burt tned ~ e r ?  hard to participate in the war ovemeas and was set 
to  go to Africa when General Marshall interceded "There are few 

Burrerfielc ozdpm note 2. at 166 
Bur: Perions wap a130 known a;'Jern'' 
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men in the Army I consider irreplaceable. and Persons E one of 
them."6 

In 1949, Burt retired and became superintendent of Staunron 
Mi l i t a r ?  Academ: in Virginia  I n  1 9 5 1 ,  h i s  old friend " I k e  
Eisenhower called and brought him back on active duty to become 
liaison officer a t  Supreme Allied Headquarters in Rocquencourt. 
France During this time. Burt encouraged his friend Ike to run far 
President. 

President E i i enhoae r  appointed Burt Persons as one of his 
White House aides Burt  Persons was Special Assistant to t h e  
President from Janua ry  1 9 6 3  to September 1 9 5 3  He aeried a i  
Depur?  Ara i s t an t  t o  the  P res iden t  from September 1 9 5 3  t o  
September 1958. In  September 1956 President Eisenhower piomat- 
ed Burt to I\'hite House Chief of Staff where he served until Januari  
1 9 6 1  E He retired to Florida where he died in 19;i. 

I11 Childhood 

Wiltan Burton Persons, Jr was barn on 2 December 1923 in 
Tacoma. \\-aa-hington His father, Wilton Burton "Burt" Pereons. Sr. 
was stationed ar Fort L m i a  and his mother. Charlotte Caldiieli 
was a Tacoma native HE parents divorced nhen he r a i  four years 
o ld ,  a n d  his mother r emar r i ed  and m m e d  t o  Kansas  C i t ?  
Missouri Kilton spenr the school y e a r  w r h  his mother srep- 
father, three half-sisters and half-brother in Kansas City and the 
summers with his father wherever he was xatmned -l 
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Burt thought that  his fourteen year-old son lacked direction 
and he took Wilton to Montgomery, Alabama to attend the same 
preparatory school Burt  had at tended more than thir ty  years 
before.12 Starke University School was still run by "Old Man 
Starke."'3 Students had to recite every day 1x1 every subject and If 
someone made a mistake, they would have to come hack in the after- 
noon.14 If a student failed to satisfactorilj complete the lesson by 
Friday, Professor Starke would declare, "I have been here every 
Saturday for the last forty-five years. I'm going to be here this  
Saturday, and if you want to join me just keep on goofing off."16 

Professor Starke did not tolerate misbehavior Students who 
committed serious transgressions were summoned before the entire 
school and administered a whipping an the hand with a witch cut by 
the etudent.16 Professor Starke wa8 accommodating. though, because 
he gave the offender the cholce of having all twentyfive lashes on 
one hand or twelve on one hand and thirteen on the other 1: While 
times were difficult a t  Starke, years later Major General Persons 
reminisced that his high school education taught him how to work. 
and it made the yest of his academic life seem easy l e  

At seventeen, Wilton had enough credits to get into college.19 
Continuing to fallow in his father's footsteps,20 Wiltan enrolled at 
Alabama Polytechnic Institute. In 1943, after two year8 at Alabama 
Polytechnic Institute, he applied for an aviation cadet training pro- 
gram.21 Bad eyesight prevented him from flying, and Wilton fin- 
ished BE a meteorology cadet at the Umversit: of Chicago 22 

Wilton tried for some time to get into West Point, hut he failed 
to win an appointment 23 Burt had a unique way of motivating his 
son. and Wilton once remarked that  "he [hie father. Burt1 thought I 
was nut8 when I wanted to go to West Point. He didn't think I was 

._ .. . 
Id "Old \Ian Srarke' muaf haw pm cofr over the ,ears Major General m l h e  

Personr remembered the number a1 :trike: being larr)-mne I t  used to be Flit> until B 
bar lamed  at  firw Butterfield. suom note 2 st 186 

1) WaF Colleee. 'Upre note 1 at  7 
i 9  id 

Major General Person? also indicated that  coat may have been B factor i d  at  9 
Id 

22 Id 
z s  Grad Course voI I, dupm note 1. at 157 
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s t r o n g  enough or s m a r t  enough.  T h a t  was his  techmque 1'24 
Perseverance paid off, and on 1 July 1943, Wilton entered West 
Point.23 

W. West Paint 

Z had learned enough not to throw up my hands and gim 
up, Instead, shrug your shoulders, pull your helmet a little 
lower oueryour ears and carry mZ6 
During World War 11, the Academy operated an an accelerated 

sehedule-graduation was in two and onehalf years for Some. three 
years for others. to include Cadet Persons?' The war had a tremen. 
dous impact on life a t  West Point. During the plebe year, in addition 
to memorizing a plethora of trivial Information, the cadets had to be 
prepared to recite what was going on in every theater of the war 
every dayza Some faculty members did not hide t h e n  desire to 
deploy, rather than "baby-sit a bunch of ~ a d e t e . " ~ ~  Upperclassmen 
"were s t r a m n g  at  the leash . . t o  get out 

Cadet Persons did u e q  well at  Wedt Point, finishing 83d out of 
a class of 873.31 However, the war ended before he graduated. which 
posed a special problem for Cadet Persons and his  classmate^.^^ The 

21 Id  sf 166 4t the end of his plebe year, he met his father ~n K e a  >or* Cir) 'and 
he admmkdl, romewhst b e p d e n g l y ,  that he K B S  urang-that I had sf leasf made 
~f through the first year" h'm College, mypm note 1, a t  11 M g 0 7  General Persons 
stated that h u  father rarely gave him advice about the hrmy. but o m  thing he did 
$trees *as never turn dawn a school m a  chance a t  a rhallenglngiob T h e  idea being 
that rather than lust punching rhat richer. you *ere posifionmg )mrEelf for more 
responiiblejobb' Id at  13 

95 Al l  ne- cadets s t s ~  t h e n  education st West Point on eqval footing, regardless 
of the number of years of college they have already completed Man, new cadets at 
West Pmnt have already iomplered borne college C D Y ~ P ~ J  at  another un 
ta entenng the kcadem) 

26 Grad Course vol I supra note 1. BL 1% 
2' His c l s s ~  ,vae the next to  the lai t  t o  graduate ~n three years Thereafter. cadet! 

29 Id  st 14 
29 Id  

Id 
81 O r ~ m r i  R E G ~ S T E R  os i ~ i  O r i i c ~ k s  A ~ D  C.+ 

ACADEMY, \VEST POI \T  Major General Persons just  
Cadet the top fiftythree cadets ~n hJ6 class %ere D 
Msjm General Persons finished number m e  hn his 
Leenth in Law Id  at  60 Interestingly his worst eho 
Service where he placed 443d I" hie ela le  I d  

32 Grad Course I dupm m f e  1. B L  169 

graduated ~n four years War College, supra note 1. st 14 
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message was clear-not only was there a tremendous number of of& 
cers ahead of them in grade. but they had all served in combat.33 

V. Armored Cavalry Officer 

Even though all of his education and training was in engmeer- 
mg, Lieutenant Persons decided he did not want to become an e n p  

Instead, he chose Armor as his b r a n ~ h . ~ ~ A f t e r  attending the 
Armor School a t  Fort Knax. Kentucky, Lieutenant Persons was 
assigned t o  the 24th Constabulary Squadron in Austria as a cavalry 
officer.36 The Constabulary Squadron's primary misemn was l a n  
enforcement. By the time Lieutenant Persons arrived in  May 1947, 
many of the law enforcement duties had already been returned to 
the Austrian government.3r Dunng hi3 eighteen months in Austria, 
Lieutenant Persons worked t o  transition the unit from a police force 
ta a tactical unit 38 He also had the opportunity to  prosecute and 
defend numerous special c ~ u r t s - m a r t i a l . ~ ~  

Lieutenant Persona' next assignment was to the newly formed 
6th Armored Cavalry ReBment in Landshut, Bavana The r e a -  
men1 received new M-24 and M.26 tanke and trained at  Grafenwoer. 
Vilseck, and M u n a ~ n g e n . ~ ~  Apparently someone at  Headquarters, 
European Command, recognized Lieutenant Persons' abilitiw and 
brought him ~n 8s an Assistant Secretary of General Staff.42 .After 
nine months in this position, Lieutenant Perrons was accepted for a 
funded legal education.43 \%hen he listed his choices for law schools, 
he knew nothing about them and only put the ones he had heard of: 
Harvard. Yale and Columbia I4 In Julv 1950. Lieutenant Persons 

39 Id a! 163 
60 Id sf 16? \\'hen rhe Canstabulary Headquarters -,si deactivated. 7th Army 

Id at 163 
%,ah ectnafed st Parch Barracks Id at 165 

$2 Id  
43 Id  
*4 War College 'ipro note 1 at 61 He later changed his third choice ta \'mglnla 

at the pmmptmg a i  the European Command Deput\ Judge Adiacate Colonel S t ank)  
Jane8 ,u ho later became The Aisiiranf Judge i d v a i a t e  General, B hrglnla alumnub 
Id  a t 6 3  
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VI. Law School 

From 1950 to 1953, Captain Persons attended Harvard Law 
School and  11 * a s  B humbling experience d5 Prior t o  Harva rd .  
Captain Persons kneu that if he buckled dau,n and srudied hard he 
could usual13 get top marks ii Harvard !vas full of students a h o  
could do that Studies were arduous, but he finished in the tap ren 
percent of his class the first year i7 

During his second and third years. Captain Persons \>orked m 
the Legal Aid Bureau He spent his summers working at an  old 
Boston State Street law firmag and became vice.president of the 
Legal h d  Bureau in his third years0 His hard work again paid off 
and he graduated turn loude Some of his classmates also did well 
and built upon their  l aw  school S U C C ~ S L ,  l ike  Senator Thomas 
Eagleton from Missouri Senator William Hathahay from hlaine. 
and David hlcQffert, Under Secretary of the Army during the c i i i l  
unrest of the 1 9 6 0 ~ . ~ *  

VI1 Major General Persons' Judge Advocate Career 

A M h t q  Affairs Di~ i s i an .  The Judge Advocate G e n e i d &  Oi;'.ce 

While \V\lton w a s  assigned to the Pentagon as a new judge 
advocate captain in The Judge Advocate General t Office &AGO#, 
his father 9 8 5  working far Preaidenr Eisenhower in the White 
House j3  He remembered telling his father everything that "as 
urong with the Pentagon. and he also recalled ha rm 
''explain to me in no uncertain terms that I didn't kn 
hell I was talking about "% 

Son, whar you ha re  to remember 1s  that DCSPER's of 
the Army come and go. chiefs o f  staff come and go. even 
the semetaiies of defense come and go. the Arm? goes on 
fore\er 5 5  
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Captain Persons' father was advising him to '"take the long 

B. General Law Branch, Administratwe Low D ~ ~ i s i o n  

For a young judge advocate, Captain Persons was pven tremen- 
dous responsibility. After the Korean War, the active dury Army 
rapidly downaired ji The Army sought to improve the Reserve and 
National Guard and make them combat ready.55 Captain Persons 
was the judge advocate representative in the planning process which 
ultimately led to passage of The Reserve Forces Act of 1955.59 Imtial 
active duty for training was not required prior to the Act.6o The 
National Guard brought all its political pressure to bear on defeating 
the lefislatmn. Mqor General Persons described the concern as fol. 
lows: 'They thought that if they had to require this kind of rrammg 
for all new enlistees then nobody would enlist in the Guard, and 
their strength would decline, and therefore them promotione would 
stop and all this p e a t  hierarchy a f c i d m n s  would be out.''51 

La te  one afternoon, Cap ta in  Persons was  told t h a t  t he  
Secretary of the Army was going to testify about the Act before the 
House Armed Services Committee a t  0900 the next morning The 
Secretaly needed Someone to bnef him on the Kational Guard and 
the militia clause of the Constitution a t  073062 The Secretary want. 
ed a five minute briefing Everyone went home, but Captain Persons 
stayed a t  the office all night preparing the briefing. After sleeping at 
his desk, he got up, shaved, had some breakfast, and gave the brief- 
ing 63 The Secretary was pleased and told him that he w m  coming to 
the Hill with him to ans\\er any questions that might corne up 64 
Captain Persons sat  right behind the Secretary and the Chief of 
Staff, General Maxwell Taylor, during the Seeretaly's teenmony5j 

Captain Persons got anather opportunity to shine during his 
f irst  year a t  the Pentagon. Someone m the J.4G066 thought it 
would be a goad idea to have a young captain in the Pentagon to 
try a case under  t h e  new 1961 Manual for  Caurts-.Martial 6 :  

6a Id 

5 Q  Id at  80 
Id sf 79 

O 1  Id st 60.81 
82 Id at 61 
$3 Id at 62 
64 Id  
65 I d  
6 6  The J.4GO standi ior Judgehdvacare General's Ofice, or uhat IS non referred 

to 8s OTJ.4G. Omce of The Judge Advocate General 
67 \var College supra note 1, at  114 
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Captain Persona u'as assigned 85. assistant defense counsel on the 
court.mart>al of Corporal Edward Dickenson. an  accused traitor 
during the Korean War 66 

C Chief. Research Branch, Administrotme Law Dioision 

After a year 8s an action attornej, Captain Peraons became 
branch chief of the Research Branch.69 This dubious honor prompt- 
ed Captain Persona to extract a promise that after a year he could 
return to one of the branches as an action officer. Captain Persons 
was faced with the unenriable task of reorganizing drawers and 
drawers of file cards of digests and references to Opimons of The 
Judge Advocate General dating back to before \kid \Tar I After a 
year of wrestling with the antiquated system, he went to his boss 
to remind him of their  agreement. Honoring the  commitment. 
Colonel Robert H. McCaw sent Captain Perrons to the Legislation 
Branch and replaced him in the Research Branch with Lieutenant 
William Fulron 7 0  

Major General Persons s t a t ed  t h a t  his t h ree  years  i n  
.4dminmtratire Law taught him how to "write in en economical 

The system E designed to produce a very high quality of 
opimon on a very short notice It requires you to submerge 
your ego, and jou r  pnde of authorship You're glad when 
Someone improves it Of course It'% always a nice feeling 
when it sails through relatively untouched This was hard 
for some people to s i ~ a l l o n ' ~  

Yajor General Persons recounted a time when he took an opinian 
into his brilliant and exacting branch chief. Colonel Lawrence J. 
Fuller, to After reading the  opmmn,  Colonel Fuller 
remarked, "Pretty goad paper&.'-4 Major General Persons recalled 
that he "went into the next room, out of [Colonel Fuller's1 sight, and 
threw my hands in the air and danced around the room ''is 

way":' 

68 I d  81 115 See Kmred States % Dickenson. 20 C i l  R :51 6 C S C hl A 136 
1955, Dickenion U B I  sentenced to  B dishonorable discharge. mIa. i o r f e a n e  of pa) 

and benefit: and ten ieari confinement at  hard labor 
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D .  Command and General Staff College 

From August 1957 t o  J u n e  1958, Major Persons attended 
Command and General Staff College, Fort Leavenworth, 
A strong believer in judge advocates attending sewice schools, Major 
General Persons observed: 

I happen to think that  the more you know about your 
client's busmess, the better lawyer you are, plus the a m .  
aatiane and, the protective coloration you get from having 
attended those places, you know, are just mvaluable. It 
makes you part of the Army team and not just a technical 
apecialist 7 7  

E 8th Infant? D i m i o n  

Young offmieers asked me what they should do in the JAG 
Corps and what kind of ossLggnment should they try and 
get, what should t h q  ask for. I would tell them any assign- 
ment you get LS gorng to be Lmpmtant and interesting and 
all that But If you hove any druthers and you can do It, 
ash for a diuision. The dzuision is where the Army i s .  
That's the real Army, and the farther you get away from 
the d i u i s m n ,  the farther you  get away  from the real 
Army. 78 

Malor Persons' first and only division assignment was the 8th 
Infantry Division 7y He started out as a defense counsel,BD later 
became a clams attorney, and a160 sewed as an administrative law 
attorney. Major Persons was the deputy staff judge advocate during 
his last eighteen months in the 8th D ~ i s m n . ~ ~  

Major Persons had a goad mentor in  his second staff judge 
advocate (%A), Colonel Bruce C. Babbitt. Not many judge advacates 
can claim to have worked for an SJA with 8 s  distinguished a back- 
ground as Colonel Babbitt.  He WBB the  SJA of the 2d Infantry 
Division in Korea when the Chinese crossed the Yalu w e r .  As the Zd 
lnfantly Division was overwhelmed, his outfit in the diwsmn supply 
trains was surrounded and defeat seemed Imminent. As the senior 

Captain Persons w ~ b  pmmated t o  M a w  on 14 May 1958 Id 
li Grad Course -01 I 8 u p m  note 1, BI 171 
la Grad Course YOI 11. supra note 1, at  217 
is Id 

Far iudse advocates who have onlv served ~n the Arm, since the creation of the 
' ha1  Dei&-Senice, I t  1% interesting & note that as a n& defense ~ounael, >laor 
General Perione often %aught the sdviee a i  his deputy %A. Malo' Frank C Stetaan 
'When I had a case. I kneu that he would helo He wauldn't tell the trial e o u n d  
what I was planning to do I could talk to  him aiithe record "id 81 219 

8: Id 
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officer, he took command of the support troops. a provmmnal combar 
battalion and they fought their wa? out of the encirclemem Colonel 
Babbitt was %ell prepared for the challenge because during World 
War I1 he was an infantly oflicer and fought all the ne) through the 
Aleutian Islands and then in the Pacific with the i t h  Infantry 
Di\ision.6z Such experiences gave Colonel Babbitt a keen sense of 
dmciplme and a firm commitment to fairness for soldiers 

As deputy 55.4, Major Persons got first-hand experience in 
dealing with Commanders who did not like the new .Manual for  
Courts-.Martial e 3  Dur ing  the remodeling of t he  6 th  Infantry 
Divismn's courtroom, he and Colonel Babbitt devised a unique way 
ta drive home the idea that the Law Officer not the President, now, 
ran B court-martial. They built the Law Officer's bench about a foot 
higher than the panel's bench.64 One day, in the middle of a court- 
martial, a panel president came stormmg into the office: ?Tho 15 
responsible far that JAG officers' bench being higher than the rest 
of the court. I am still the president of the court. and the I a n  r a y  
that  I fix the time, the uniform, and 

Major Persons explained to the a n m  colonel that he was the 
foreman of thejuw, B very important job: "I tned to calm him down 
and explain to him why it has to be that way I f  the thing 1s going to 
pas8 muster in all the reviews 11 1% going to get up the h e .  and If it 

IJ not then we are all wasting our time down here ''e6 This approach 
ueually persuaded angq line officers u,ho were accustomed to the 
old system 

h l a j ~ r  General George UT Hickman, Jr..  t hen  The Judge  
Advocate General, came to 8th Infantry Divismn for a wsit and 
spoke to each officer individually He asked Major Persons where he 
wanted to go next After the Pentagon and three years in German?. 
Major Persona told him that he wanted to go to an.4rmy post in the 
states, "the womb af the Army as [his] wife puts I t  ' l i i  Major General 
Hickman told him that he should think about procurement law and 
that there were a couple of posts in the Southwest that \\auld be just 
right. Sandia Base, Fort Huachuca, and Fort Bhss. Texas.6F That 
mght, Major Persons and his wife, Christine, got OUT the Atlas and 
started reading up on the desert 

all that sort of t h i n g ' i j  

Id BL 221 
"1 This i e n e a  h.m well ~n Xiernam when he impleme,ired the 1959 JJaanual 

WTar Callege "P'" note I 
e6 Id  B L  119 

id sf 121 
e- id at 33 
6 .  Id m 34 

st 116.19 
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A couple of months later, Major General Hickman retired and 
Major General Decker became The Judge Advocate General. Major 
General Decker sent Major Persons a letter: "Dear Major P e r m s ,  I 
understand sou are interested in a procurement law assignment, 
and w e  have just the job for you and that  is to take over as the chief 
of the Procurement Law D i v i m n  a t  the J A G  S c h o ~ l . ' ' ~ ~  hfajor 
Persons was devastated, it was the last place in the world he want- 
ed to go 

I contemplated jumping out the window-it W E  not em. 
namically feasible for me to resign s t  that  paint, and I 
could not very well, at  least It never occurred to me, to 
w i r e  back to General Decker and tell him that he got It 
all wrong from General Hickman. So we gritted our teeth 
and went off to Charlottesville.go 

F The Judge Admcate General's School 

1 Secretev to the Commandant-When Major Persons walked 
in to meet the Commandant and to h e a n  his new job as Chief of 
Procurement Law, Colonel John F T  Murray said, "Am I ever glad to 
see you You are going to be the  new school decietary1'91 Major  
Persons PBE the school secretary for one year. He learned s l o t  about 
management and how to juggle several things st once, which was 
quite an accomplishment considering that he was working under 
Colonel Murray Major General Persons remembered Colonel Murray 
as having ''a million idear . that's the kind of supexisor, manager. 
and leader that he was. I can remember I would go in abaut once a 
week and he would reel off about fifteen new projects. and I would 
wnte them down dutifully, then he would say, T h a t  are we damg 
ahout?'-unfortunately. he had a memory like an elephant, he nould 
remember what he had told me to do the week before. . .142 

After B year as secretary, Major Persons started looking for a 
teaching position He was in a good position to find his replacement 
and pick the teaching position he wanted Colonel Bob McGuire, the 
Chief of the Military Justice Division and popularly known as "hh 
Evidence," was leaumg and > l e p  Persons thought that would be a 
great subject to teach 93 

80 Id 
I d  at  36 As II turned out. t he  me%, Commandant u e i  Calanel J o h n  F T  

hlurra? He had been t w o  >ears ahead of hlajor General Perions at  Harvard Lau 
Schaal and five pear3 ahead of him st \Vest Point 

91 id 

Id  at  36 37 Major General Persons alba mentimi the challenge of "dealing on 
the one hand with u,hat I canridered fa be the prima dannai in the academic depart. 
ment and st t h e  same time t w n g  to  keep under control this ant-hdl of a c t ~ t ,  ' Id 

03 M 38 
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2 Instructor, .Milrtary Justice Dwism-Major Persons became 
the assistant division chief in Military Justice and taught evidence. 
Colonel McGuire graciously t u r n e d  o v e ~  hie teaching notes 
However, Major Persons found himself relying too heavily on the 
notes and trying to teach too much detail 54 It took him several 
classes before he found his own voice He discovered It was better to 
only teach one or two ideas an hour.55 His first year af teaching was 
bath exciting and terrifying. 

I don't remember working any harder m my life than I did 
when I was teaching here. In those days. we had these 
room air conditioners in each instructor's office. 1 would 
sit there in front of that room air conditioner with it on 
full blast and soak my uniform from sweating I didn't 
relax until at leaet the second year. I felt that  I had to be 
completely prepared to answer any question that might 
possibly arise from anyone who might even walk in the 
classroom . . I found It the most exhilarating, invigorat. 
mg thing, particularly with the basic classes . . . the  
amount of energy and the amount of enthusiasm that you 
could engender in this class-get them stirred up g6 

After a year of teaching, the dineion chief left and Lieutenant 
Colonel9' Persons became the Chief of the Military Justice Divmon 
for hi8 last year. 

3. ChLef. M h t o v  J u s t m  Dwision-Lieutenant Colonel Persons 
had a hands-off approach to management He disliked faculty meet- 
ings-thinking that they were a waste of He also thought 
that faculty evaluation6 from the advanced class were only valuable 
B S  to administrative macters and that evaluations from basic eour~e  
students served no purpose. 

[Tlo take seriously what they thought should be in the 
curriculum and who should teach it seemed to me to be 
pretty silly. That's what we were being paid to do. So my 
feeling was, okay, let them fill out papers--I remember 
going to see Colonel Murray one time, and he said, Te've 
got these papers here from the basic course What do you 
think we ought to do with them? I said, 'Throw, them in 
the waste basket Don't even read them'9y 
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Lieutenant Colonel Persons felt that  the role of The Judge 
Advocate General's School, United States Army (TJAGSA), was to 
turn out people who could immediately function in the Army: 'We 
are the only law school in the country that has any responsibility for 
It8 product."100 Lieutenant Colonel Persons believed TJAGSA was a 
B ~ N L C ~  school first and a graduate school second.I0' General Decker 
was trying hard to get a master'6 degree bill through Congress, but 
Lieutenant Colonel Persons never felt strongly about it.lD2 

This was also around the time (1963) that serious discussions 
were being conducted about building a new school.103 Classes were 
taught ~n the University of Virginia Law School classrooms and 
Majar General Persons noted that  it was Major General George S 
Prugh who deserved all the credit for getting the school built: "Just 
exactly two weeks before he retired and I got ~ w o m  ~n as The Judge 
Adweate General, they opened it. I had been back from Europe one 
day and went down for the dedication; it was a real kick "104 

While his three years at TJAGSA were a strain finan~ially, '"~ 
professionally it was extremely rewarding. "I got not only a feeling 
for what that school does, and how well it  does It, but also I got ta 
know an awful lot of Reserve officers and have B lot of respect for 
these guys who give up their vacations t o  come there in the sum- 
mer.''1o6 Just about the time he was becoming bored -7th teaching, 
L i e u t e n a n t  Colonel Persons wa6 selected for t he  Army War 
College.'Q' 

G. Military Affmis Dmismn, JAGO 
After the War College, Lieutenant Colonel Persons returned to 

Washingan, D C. It was 1966, and the Army was building up in 
Vietnam. Lieutenant Colonel Pereons kept a map an his wall, plot- 
ting the location of divisions.108 It would be three years before he 
went to Vietnam, but he had battles to fight a t  home. 

Lieutenant Colonel Persons' initml assignment in the JAGO 
wa8 Chief, General Law Branch. Military Affairs Division A year 
later, he became the Assistant Chief, Military Affairs Divmon. He 
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spent hi3 last two years as the Chief of Military Affairs Division lo9 

Shortly after he arrived. the riots in Watts broke out  4 s  Majar 
General Persons recalled. "AI1 of a sudden the Arm) was in the ckil  
disturbance busmecr in a big way, and they were very much depen- 
dent upon their l a \qws  to tell them what to do.""o Nothing like this 
had happened since the 1950s when race riots occurred in Little 
Rack.  Arkanaaa .  in Oxford, Miaaiss~ppi,  and in Birmingham 
Alabama 

Civil disturbance missions started u i t h  Little Rock. Major 
General Creighton Ahrams  w a s  s e n t  t o  Lit t le Rock 8 s  t h e  
Department af.-\rm? liaison. His mission was to be the q e s  and ears 
of the Chief of Staff and the Secretary"' IVhen told he had two 
hours t o  get ready and assign whoever he wanted to staff the mis- 
sion General Abrams said, "Give me a provost marshal. a PA0 
[public affairs officerj. a communicator, and a JAG.''' and that was I t  
That set the tone for the next twenty years.112 These early expen- 
ences were rhe only precedent available to the Arm? and farmed the 
foundation for what would soon be called the C in l  Disturbance 
Teams 113 

To handle the neu wave of disturbances I" the 1960s, t he  
Department of the Arm)- tDA1 eatablished the Civil Disturbance 
Liaison Commirtee The head of the team was Brigadier General 
John J Hennezsy who was also Director of the Operations Center 
for the Deputy Chief of Staff for Operation8 - - 4  The Committee 
included representatires from mtelligence. provost marshal, 1 0 ~ 8 -  
t i cs .  public affairs, and the JAG0 'l5 Lieutenant Colonel Persons 
was rhe judge advocate representative. 

The Committee set about drafting model proclamations opera- 
tions plans. and rules of engagement The Committee u8s reapon- 
sible for preparing the DA team chiefs for deployment once the 
Preiidenr determined that soldiers should be deployed The team 
chief. a commander. was the DA haman n t h  local police depart- 
ments. the director of public safery and the other civil authorities 
HE ream included B signal officer. a milltap police officer. a public 
affairs officer and a judge advocate The team chief's job 1\85 to 

'I .  I I  a i  130 
i Id at 131 
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establish communications, adwse the local authorities, and recom. 
mend v m o u s  The JAG0 set up rosters with judge adro- 
mtes assigned to each of the twentyfive DA civil disturbance teams. 
The assigned judge advocate was the legal advisor to the DA team 
chief and was usually the only lawyer deployed.11g They had to be 
prepared to fly at a moment's notice and were directed to ha t e  a 
credit card and some cash st the ready.lZ0 

Each judge advocate on a team had a ki t  which contamed the 
Constitutmn, relei ant statutes, the Presidential Proclamation, an 
Operations Order, and selected opimons from The Judge Advocate 
General.121 Major General Persons recalled that the judge advocate 
on these teams practiced the "law of necessity" or common sense lZ2 
For example, one of the judge advocates called him with the follow- 
ing question: "The jails are all full and we are now using city buses 
in the clty b u s  yard, a p a r d  at each end, to detain prisoners. is that  
~ k a y ~ " ' ~ ~  During the riots which erupted after the as3asSmatmn of 
Dr Martin Luther Kmg, J r ,  all twenty-five teams were called into 
action a t  citiea all over the c o u n t ~ y ' ~ ~  

Before President Johnson dispatched a team, he insisted that 
the governor of the requesting state sve  him a written Btatement 
that the situation was beyond his control and that law and order 
had broken down.LZE In one case, Governor Romney of hlichigan 
could not bring himself to admit t ha t  law and order had b r o k e n  
down in Detroit. The stand-off between the Governor and President 
Johnson lasted almost twenty-four hours 1Z6 Around two in the 
morning, the Governor finally sent the message, and the team \ \as 
dispatched 12: 

Major General Persons once told a s t o v  which illustrates the 
tremendous discipline required of soldiers in handling civil distur. 
bances. During his tour in the Military Affairs Division, a large 
crowd of demonstrators marched on the Pentagon. and soidlers were 
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deployed in a ring around the Pentagon. Some demonstrators url- 
nated on soldiers. others got i n  the soldiers' faces and screamed 
obscenities.'za Sergeants walked the line looking for aoldierr who 
were reaching the breaking point. pulling them from the line 

I t  1 5  hard  to imagine the vo la t i l i t y  of these years.  Major 
General Persons related a srarg about the assmsinatmn of Dr Kmg 
He was called into the Pentagon Operations Center about 2200 
hours. After reviewing the operational plans, he went home about 
0100 At 0630 he got another call and rushed into the Pentagon As 
he drove onto the George h'ashington Parkaay, he noticed that no 
one eke was driving into the city and that the road heading out of 
the city was choked with cars As he approached Key Bridge, he 
r a m d  his eyes higher and saw ten huge columns of smoke rismg out 
of Waaahmgon. D C.lZ9 Lieutenant Colonel Persons spent the next 
two and  a half days in t he  Pentagon Operations Center.  The 
Armored Ca\ ,a lq  Reament stationed st Fort Meade deployed to the 
Nation's capital and blanketed a square mile of the District with 

You forget that that w i t  of thing could happen. but it hap- 
pened and it could happen again, I suppose. I would hope 
that,  if i t  does the Arm? can respond as well as it did 
then. We tend to farget that when all else fails, ae're all 
that stands between the populace and the worst you can 
imapne 13- 

General Abrams understood the necessity of hanng  a l a w y r  with 
him when he headed to Little Rack If Lieutenant Colonel Persons 
and his cantemporanes had done anything lesa than a stellar job in 
the 1960q the.4rmy staff could have been soured a n p d g e  advocates 
~n nontraditional operations for >-ears to came. 4s It turned out, 
judge advocates have made themcelies indispensable in operations 
other than WIT. 

[Ilt was really a remarkable example of haw the .Arm) 
can. when it has to. adapt to and perform a new mission, 
one they did not went, an unpleasant and worst kind of 
mission, policing >-our own kind of people. but they did 
and the> did It superbly They did It with a lot of legal 
help 132 

tear gas.130 

Id a ! l i 6  
Grad Caurae ,oI 11 a u p a  note 1. a t  182 
id at 183 
i d  
Id L 180 

1~ 
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H. StaffJudge Adcoeote, Untied States Army, Ketnam133 
Colonel Persons arrived in Vietnam in July 1969,134 jus t  

months after passage of the Military Justice Act of 1968.135 He 
viewed implementation of the new Act in Vietnam as his number 
one pnority.136 

I .  lmplementrng the MilLteq Justice Act af1968-The creation 
of mhtaryjudges and the requirement that  military judges sit on all 
special courts-martial engendered the greatest animosity among 
commanders  a n d  posed the  g rea t e s t  chal lenge for Colonel 
Persons 1z7 When the first two full-time special court-martial judges 
arrived in Vietnam, Colonel Persons made a '%ig production" aut of 
their arrival.'38 

[We] had B ceremony in which they were sworn in by 
Chief Judge Colonel Wondolowski We had it In General 
M ~ l d r e n ' s ~ ~ ~  office. We had the en t i r e  staff there .  I 
remember General Mildren turning to me and saying, 
'These look like kids.' Well, they did look like kids. Bath 
of them had baby faces, and their haw was cut short  He 
wondered if they could handle this. I assured him there 
was no 

Colonel Persons knew Lt w e  cmcisl to  gam the support of camman. 
ders in implementing the new Act To w i n  their cupport, the Judge 
Advocate General's Carps had to present B unified front, throwing 
its complete support behind the new judges. 

Major General Persans related a glaring example of the prob. 
lems faced by the  new special court judges.  Captain J o h n  F. 
Naughton, one of the new judges. was sent t o  try a ease for 1 Field 

The firat course Major General Persanr attended sf TJAGSA WBQ the WA 
course prim 10 gomg t o  V ~ t n a m  He n m r  attended the h a m  course OT the graduate 
C O Y ~ D ~  Id st  197 

Lieutenant Colonel Persons was prommared ro cnlmel on 29 Nowmber 1967 
Id 

Pub L No 90432 lOct 19681 
War College, supra note 2 st 231 Colonel John Jay Douglas, KSARV, S A .  /n 

1968.1869, laid the ground uork lor ~mplementatmn and sent Colonel Perrons much 
matend an the legs1 mtustmn ~n V m n a m  Id 8t 153 

Mqar General Persona notes that  there was mn exceptmn to  the regumment 
of lawyer couniel under "exigenciee o i  the service " Howe<er, M q a r  General Persons 
stopped this by B United Sfafei  Army Vietnam di reewe and requrred la-er eouniel 
no matter K h a t  the ~ ~ r ~ u m ~ f a n c e i  I d  sf 234 

Id at236 
lS9 General Mildren'r official title was Deputy Commanding General. U n m d  

States A m i  Vietnam K S A R V )  General Abrama w r e  IM hats  He WBP the Joint 
Commander  o i  hlil~lsr) A ~ n z f a n c e  Command V ~ e t n a m  and  the  commander of 
KSARV But the day.to.day act iwt iec including UChlJ matters. bere handled by 
General Mildren--\laiar General Peraani bobs Id  81 163 

I d  at236 
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Force 141 The SJA for I Field Force was Colonel Charles C. Grimm 
The trial took place m a remote area nhieh could on]? be reached by 
helicopter Judge Baughton found the accused not ~ ~ l t y ,  and the 
battalion commander "went into orbit."142 He refused t o  proride 
Judge XTaughton a helicopter and said, "That judge cen sit there 
until hell freezes over "143 The trial counsel heard rhe comman- 
der's trade.  called the SJA, who then called the next level comrnan- 
der Before the end of the da), the battalion commander publicly 
apologized to Judge Kaughton. and the convening authority had 
administered en Article 15 reprimand to the battalion camman- 
der 144 Major General Percons stated. "As far as I v a s  concerned. 
that's exactly the way to handle it."146 He knew ultimately that no 
amount of marraging b> him or anyone else would convince eom- 
manders. "It was people like her [Saney A Hunter. the first female 
special court judge#. Dennis [Hunt], and John that sold the program 
simply by their perforrnan~e. ' ' !~~ 

Not all SJAs supported the new changes. some sympathized 
with the commanders who vehemently resisted them h lqor  General 
Persons descnbed the situation "1 remember, particularly with the 
judges. and I used to tr2.' to make ~t very plain to SJAs in Vietnam 
and in Europe too. u e  had the same problem m Europe-probabl? 
m o r e  in Europe-that I considered someone who badmouthed the 
mlll tavjudge as being disloyal t o  the ststem. Lany hVliams used 
to put 11 a little more bluntly. he used to say, 'It i like spitting in the 
soup and we don't do that sort of thing, fellows 'Some of them made 
that mistake and that just set the course of progress back and made 
it hard on all 

hlajor General Persons did not mean that an SJA can nevei 
discuss a judge's sentence iiith a commander In the prirac) of the 
commander's office. they m e  free t o  complain about a particular sen- 
tence. The SJA Bhould listen. let the commander air his irritation 
but make sure the commander understands that "there E nothing 
you can do about it '141 Major General Persons condemned 'actiiely 
jommg m and badmouthing the judges. that LE a I can't think of 
a strong enough word t o  put  an It "l iB 
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Another big change under the new Manual was that  lawyers 
were now required at all levels of courts-martial, including special 
courts lb0 Commanders felt that l a v e r s  were taking over the sys- 
tem, that they were losing control lS1 The job of the JAG leadership 
was to  educate commanders, to stre58 to the commanders that they 
s t i l l  made the key decisions Y q a r  General Persons recalled how 
then Secretary of the Armys Yr. Martin R. Hoffman", put it, "[Hle 
said It was important that the commander be the one who decides 
what eases go t o  tnal ,  and it's important that  the soldier under- 
stands that it's the commander who makes those decisions "152 As 
Major General Persons explained, "I mean It IS part and parcel of 
the whole mason you have got an Army and the reason you have to 
h a v e  [command enforced] discipline ~n t he  Army . . , ' ' l E 3  

Commanders needed t o  know that lawyers were not taking this fun- 
damental power from them 

2 The Green Beret Case-While Colonel Persons' primary objec. 
tive in Vietnam was to implement the new manual, the Green Beret 
Case was the firet order of  business when he arrived in Vietnam on 1 
July 1969. I t  would occupy most of his time for the first three 
months lC4 Suffering from jet lag. and operating on one hour of sleep, 
he WBF summoned by the Deputy Chief of Staff f o r  Personnel, 
Brigadier General Verne Bowers, and briefed on the caw 16s 

The Green Beret Case IS a fascinating story that reads like a 
Hollywood script.166 The case is relevant for two reasons As the  
SJA. Colonel Persons' experiences with defense counsel had a direct 
impact on his subsequent fight for a separate Tnal Defense Service. 
The case also shows how interference from Washington. brought on 
by mass~ve press coverage, can influence the execution of military 
p s t m  in the  field. 

Sometime in June 1969, intelligence offieera ~n the Eth Special 
Forces Group suspected that  B Vietnamese agent who had been 
working for them was a double agent.15' Their suspicions were 

id at  16-16 
id at 16 
Id  
Id  
W-ar College, iupm note 1. 8t 155-56 
Id 
The complete Eton 1s beyond the scope a f r h i e  a m d e  If the reader LI ~nrerest-  

ed ~n more derailed BCCOUOIS tu0 b o o k  haie been written on the case John Ste%ens 
B e r n  the author a i  Those Gallant Men On Triol m Wirfnarn (Prerldla Press 19841, 
n a b  m e  of the miltars defenre coun~el om the The other hook ~ s A . W u r d r i  an 
Wartime The Vntold Sp) Sfon  That ChonSed the Couiae of t h e  Wefnam lVnr by Jeff 
Stein 1st Marrinb Press 1992' The author credits hla~ar General Persons for his 
emperation nn uritmg the book sriw supra.  at  x 

IVw College, supra note 1, at 164 
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based primarily on a photograph of a man who looked like the 
Vietnamese agent with known North Vietnamese soldiers and intel. 
ligence A group of Special Forces aEficers and noncommm. 
sianed officers went to Saigon, got the suspected spy, and brought 
him back to their headquarters in Nha Trang where they detained 
him for several days.159 

The Special Forces soldiers proceeded to mterrogate the mdl-  
vidual, administered a polygraph examination and later had one af 
their medics pive him sodium pentathol.160 He never confessed to 
anything The Special Forces group kept meticulous records of ebery  
aspect of  t h i s  Incident,  which would subsequently provide 
irrefutable evidence of their After a few days of keeping the 
Suspect Incommunicado, his wife, who lived in Saigan, began to 
make inquiries as to his whereabouts. A couple of the intelligence 
officers approached the Central Intelligence Agency tCLK and c r y p  
tically asked if they knew of a place they could send this alleged spy 
where he would not be heard from again 162 The CIA knew exactly 
what they were asking and  reported the  incident t o  Military 
Assistance Command-Vietnam M A C V )  '63 

On approximately 10 June 1969. General Abrams the hWCV 
Commander, called Colonel Rheault , lS4 the  5th Special Forces 
Group Commander into his office and asked him point blank,165 
'What 16 this business about a double agent who some of your people 
have been asking the CIA how to get n d  017"'~~ Colonel Rheault told 
General Abrams that the man uae fine and that he h a s  on a mission 
in Laos. In fact, Colonel Rheault's soldiers had already killed him 167 
About ten days later, a Staff Sergeant in the Group who w m  directly 
involved with the murder reported to the Criminal Investigation 
Divmon  (CID) and confessed t o  the whole incident because he 
feared for his life 168 

The sergeant. after CID gave him a polygraph examination 
which verified his story implicated a warrant officer. two captains, a 
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couple of majors, a lieutenant colonel, and the c~ rn rnande r . ’~~  The 
CID thought that the warrant officer would be the weak link, so 
they brought him in for questioning, and he also confessed to the 
whole conspiracy.17o Everyone up to the majors confessed Major 
General Persons summed up the evidence 

They u w e  very thorough in  their planning, but in the 
process they managed to leave footprints and circumstan. 
tiel evidence that was overwhelming-from the guy that 
got the boat, the guy tha t  got the gun. the guy tha t  
washed the boat, the guy that  got .  . . a wheel and a chain 
to put around his neck, the sack that  they put him m and 
dropped him in the ocean; the guy that took the boat 
back and cleaned It afterwards to get the blood out of it 
They had a very eiahorate cover scheme in which they 
had one of them Special Forces men, who \\-as of Chinese 
descent, dress in the kind of jungle fatigues that this guy 
would have worn and they dummied a mission in which 
they put him on an airplane They had witnesses see him 
on this airplane that flew a long-range mission into Laos. 
They even dummied a radio log. which purported to he the 
messages, reports from him for about ten days It was a 
very thorough operation.”’ 

Seven officers, including Colonel Rheault, were charged with the 
premeditated m u r d e r  and conspiracy to  m u r d e r  Thai  Khac 
Chuyen Ii2 The Article 32 investigation started on 31 July and can- 
cluded on 21 .4ugust.li3 The charges were referred to tnal  but the 
officers were never tried. 

The Green Beret defense team posed a dilemma for Colonel 
Persons. Members of the defense team were trying the case in the 
media by holding daily press conferences. Colonel Persons felt these 
press conferences were at least unprofessional and perhaps unethi- 
cal if designed, as they appeared, as attempts to influence the dispo- 
sition of the However, if he attempted to counsel the defense 
counsels, It could be perceived as an attempt to improperly pressure 
them An incident ~nvolvmg the judge advocate asslgned to the 6th 
Special Forces Group illustrates just how sensitive Colonel Persons 
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had to be ~n handling military attorneys Involved m the case. Colonel 
Persons felt that the Special Forces Group Judge Advocate had to be 
rea-signed because he was acting as bath a legal advisor to the corn- 
mand and as a defense counsel to the accused ~ n d i v i d u a l s . ~ ~ ~  Colonel 
Persona ale0 suspected that a t  some point dunng the conspiracy the 
Special Forces Group Judge Advocate may have became involved 
with advising the suspects.iis The Special Forces Judge Advocate 
wrote his Congresrman camplaming of his treatment, and claimmg 
that his phone was tapped and that his mail was opened Colonel 
Persons was mes t iga t ed  by the Chief Judge in l'ietnam, Colonel 
Peter S Woandalou~aki. and cleared of all charges Even though 
Colonel Persons was initially furious a t  the allegations, he later 
agreed that the investigation WBE n e c e s ~ a q . " ~  

Another incident involving defense counsel in the case made 
Persons ~ncreasmgly aware of the need for a separate Tnal Defenae 
Serxice. Colonel Persons thought that the relatively young defense 
counsel could use a n  experienced, senior officer to act as a mentor 
and  as B go between for admimstratine ma t t e r s  lig As Major 
General Persons explained. his well-intentioned plan did not go over 
*,ell with the other defense counsel. 

I thought the>- ought t o  have a super experienced guy to 
go to, but the) immediately assumed he was a spy I told 
General [Kenneth J 1 Hodsan later t ha t  I had really 
underestimated the degree of paranoia that had deuel. 
oped in the group and that they thought he UBE a spy, 
uouldn't talk to him, so I relieved him and he didn't stay 
there xer: long. [It1 didn't work and that i i a s  probably 
B blunder on my part, that gave them something else to 
worry about.leO 

As the case dragged on, political pressure back home continued 
t o  build Congres sman  Rodina, a representative f a r  Cap ta in  
3lorajco one of the accused. 'insisted on a mivate haokuD t o  the cell 
~ 

I d  a i  62 63 
Id  8164 
Id  a 1 6 5  

P paranoia le canfirmed b i  t h e  former Captain B e r v  in hi8 
el Permnr had miarmed the defenre counsel that B c 

e I first thought that !he pr0secutlan had #iron 
command was to  be made aiai lahle to  all defense cou 

plantea a double  agent among YJ ' BIRRI. 3uprc note 172. at  124 Houeier later In 
h a  book hlr Bern m o i n t c  hia teatmom? mr B heannp miesligarirg ailegatiani of 
3rosecmr:d mmonducf ie zrared, 'Wauld I persondly make alleearionr or charges 
a p m t  Calane. Perrons 07 Colonel Rector9 The ~ Z W P I  I J  60 \Ye hsie B 'em honor- 
ah.e C a r p  made up of erce lent a.rame>a. bur, like all lauyerr. like t o  fight ' I d  
a i  162 



19961 MAJOR GENERAL PERSONS 201 

~n which Captain Yorssco ,585 confined and not once, but several 
timea, asked for special consideration for Captain Yarasco " Ib1  John 
Stevens Bern.  one of the military defense counsel assigned to the 
case, in his book Those Gallant Men,  quotes from some of the letters 
received by President Nixon regarding the case. "'hlr President. I 
urge you to intervene in the murder charges against our eight great 
fighting men and p v e  them u h a t  they really deserve A MEDAL 
FOR GALLANTRY IK ACTION AGAIKST .4N ENE2rlY BY 
KILLING AV AGENT OF THE SAME AND SAVISG COUNTLESS 
KLMBERS OF AMERICAN LIVES 
Berry states: 

.'"lsz Furthermore,  hlr  

Finally.  t he  polit ical  p re s su re  became too much 
Congressman George Bush and many other distinguished 
members of both Houses were demanding a n s w r ~  On 
September 29 [19691, a statement was issued ordering the 
case dismissed because 'the Central Intelligence Agency. 
though not directly involved in the alleged Incident, has 
determined that in the interest of national eecunty it ail1 
not make avdab le  any d i t s  personnel as w i t n e s s e ~ . ' ~ ~ ~  

On 29 September 1969, the Secretary of the Army directed dismissal 
of the charges in the interest of Kational Security even though the 
"intelligence people had concluded there was no possibhtr of any 
national securitr being jeopardized by trging the case "la4 Major 
General Persons believed that  public opmmon back home generated 
t o o  much pressure for the Pentagon leadership. and tha t  "They 
couldn t stand the heat.''165 

e i  ~en-:ng eight months 

der of her sentence 
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Major General Peraons relied an his experience in rhe Green 

>\lhen SJAs and commanders would come up irith argu. 
ments against Trial Defense Service . one of the argu- 
ments I used was that j-oute taking a function away from 
the SJA. which 18 rer) difficult far him to perform without 
getting accused of being heav--handed and doing mprop- 
er things to defense counsel, namely of rating them You 
know it is possible to do it. but >cry \erj damn difficult. 
Wla t  would you do I f  you had an SJ.4 in this dilemma and 
you had a defense counsel nho  was incompetent? K o a  I 
am not talking about one nho 1% brash and too 'xigarous.'I 
am talking about one who E simply incompetent. who 
does not do his homework, doea not know the Ian. does a 
disservice to his clients nhen  he appears in court, . . Kow 
what could you do  about him 8s an SJA1156 

Beret Case to argue for the creation of the Trial Defense Service. 



19961 MAJOR GENERAL PERSON5 203 

Major General Persons would remember hie involvement in 
this case and his experiences in Germany when he became TJAG. 
He knew the Army and the Judge .4dvocate General's Corps needed 
a separate Trial Defense Service and he would eventually do e v e r y  
thing in his power to get one. 

3. War Crmes-The Green Beret case was over, but Colonel 
Persons still faced other highly sensitive LSSUBS, including war crime 
allegations. Major General Persona noted that Vietnam was the first 
war in which "war crimes investigations meant investigations of 
alleged war crimes by our soldiers against the enemy or against 

Dunng the year he was stationed in Vietnam, Majar 
General Pereons estimated that there were between 100 and 160 
reported cases that would qualify as "war crimes."'88 Even though 
American soldiers were tried under the Uniform Code of Military 
Justice, these crimes also had to be reported BS war ~ r i r n e 6 . ~ ~ ~  M~jor 
General Persons recalled an example of how well the reporting sys- 
tem worked. 

Asaldier ~n the l0lst  Axborne Division returned from a patrol 
and showed hie q u a d  leader B couple of ears he had cut off of B Vmt 
Cong body.130 The squad leader immediately reported it up the cham 
of command. Major General Persons recalled. 'Xithin an hour and a 
half I had the report on my desk "191 The lOlst "felt very badly 
about this, felt that It adversely reflected on their reputation as a 
disciplined outfit . . ."192 The commander called the company 
together, explained what the soldier had done and explained how he 
had disgraced the companylg3 The soldier received a field grade 
Article 15.10p 

Command admonitions were Insufficient by themselves to pre- 
vent war crimes; they had to be accompanied by organized training. 
Judge advocates used the Socratic method to teach law of war to all 
new Incoming soldiers.1Bs Colonel Pereons observed training ES- 

smns on many occasions and felt it we5 very effective: 

system for war cr~mea 'Id at 34 
-90 Id ar36-38 
-8- Id a t36  
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You gotta persuade the soldier all the moral reasons and 
all the practical reasons and then. finally, you tell him 
because ITS murder and well put your I S E  in jail. So this 
was en ongoing thing and commanders. all the comman- 
dera I kneir were very conscientmu about It and worked 
very hard at making sure t h e r  soldiers understood what 
the rules were and Bta>-ing on top of it.196 

Majar General Persons makes the prescient observation that judge 
advocates could play a greater role in rhe planning stage of opera- 
tions by addressing l a w  of war mmee I y 7  However, he notes that ''it 
1s rare in the planning stage that commanders deliberately decide to 
do something that c ganna look like it's excess~ve force or, you know. 
wolate any of t h e l a w s  of war."198 

\ % M e  some issues received cntical press coverage, the day to 
day business of operating the Army's disaplmary system in Vietnam 
proceeded with little fanfare However. hlajar General Persons 5 8 %  

the strengths and weaknesses of rhe Judge .4dracate General's Corps 
i n  action The War College i n t e r v ~ e r e r s  asked Major General 
Persona the falloiwng question "Looking back m e r  your tour in 
Vietnam, what iiere the things chat gave you the most satisfac- 
tionq"1Y9 He responded 

I guess the biggest thing was being able to urge people to 
see rhe Uniform Code. particularly one that had just been 
drastically renaed.  work in that environment. In other 
words to be able to man, t ry  supporr--8haterer you want 
to call It-this whole huge criminal justice ry-tem that 
was going on. and t o  do 11 in a way that as a lawyer I 
thought would withstand the scruriny of history-not to 
mention the appellate courts hack in the United States 
There were twelve or thirteen SJAjobs and they probabl) 
all turned over once, so. I EBW twenty-five to thirty l i e u -  
tenant colonels and colonels perform BE 55.45 I happen t o  
think this is the real test of a JAG officer-same of them 
m really rough situations, units in a lot of contact. a lot of 
problems going an-rhen the f r a g p g  started. for exam- 
ple That was a real tough era to live through . . to see 
f a r  t he  second t ime in this century,  well really since 
Korea-the Uniform Code of Military Justice was enacted 
in 1960 It came into effect right amack in the middle of 
the Korean P a r  and 11 worked The next big overhaul. the 
Jurrice Act of 1968, to ha\e that go in right in the middle 

'5 Id  ar 16-3-  
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of the Vietnam Xaar and have it work. Those are the most 
satisfying things to me 

I t  1% telling to note tha t  Major General Persons listed the  
accomplishments of his SJAs and the Corps in general as the source 
of his greatest satisfaction and not his own accomplishments. 

1. StoffJfJudge Aduocate, L'mted States Arm?, Pocific 

Colonel Persons left Vietnam in Jul) 1 9 i 0 ,  and reported for 
duty in Auuguat BE the Staff Judge Adroeate. Umred States Army, 
Pacific, Fort Shafter, Hawaii. Colonel Persane spent only ten months 
in Hauaii. He seriously considered retiring there and was talking to 
some people about forming a law firm:201 

I w a s  really undergoing 8, you know, crisis at that  paint 
whether I really wanted to stag in the Arm>-, and this 
seemed like B pretty good time to get out If I was going to 
get out I had twenty-five yea r s  service. sti l l  young 
enough for a second career.2o2 

However. fortunately for the Army and the J A G  Corps. Colonel 
Persans was selected for promotion to brigadier general. The da)- the 
selection list was published, General Hodson called Colonel Persons 
to congratulate him: 'He asked If I had any dlvthers about where I 
went? I couldn't believe my e m s  I said, Y e s ,  sir? I want to go to 
USAREUR [United States Army Europe1 11'203 

J Judge Aduocate, II S Armys Europe and Seuenth Arm> 

General Dawson. the European Command commander. asked 
Colonel Persons if he thought it would help him m his dealings with 
the Germana to be a brigadier general.204 Colonel Persons had many 
pending legal issues with the Germane and felt that the higher rank 
would definitely help.205 General Westmoreland, the Chief of Staff 
a t  the time, felt that frocking was appropriate for certain high level 
commands and other sensitive positions involnng contacts with for. 
eign governments 2 0 6  General Davison s e n t  a message  to 
{Vaashington and received approval. Colonel Pereons uas the first 
iudee advocate ever f rockdZ0 '  The Navv had a lone tradition of 

I d  at 260-61 
Glad Course vol 1. iupro note 1, at 103 

202 Id  at 103 

m* Grad Course 1.01 I. dupra note 1. at  133 
105 j,J 

Id 
z'. Id The ' f r o c k m i  rook place on l i  September 1971 On 1 February 1972 

203 war coileRe, zup'p'a 1. at 277 

Colonel Persons UBI promoted to  Brlgadler General 
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frocking an  officer to match his position. but the Arm1 seldom 
frocked officers ZoE Colonel Persons had a one day notice to get a 
general officers uniform and insignia 

VIII. Post.Xaar Europe 

The Army in post-Vietnam USAREUR was a disaster. During 
the Vietnam war ,  USAREUR had been "robbed, drained. and 
neglected 1'210 Officer and noncommissioned officer manmng was 
dawn Facilities were not receiving essential mmntenence. Soldiers 
-ere living and working in dilapidated buildings To meet the 
S o r t h  Atlantic Treaty Organization manmng  levels .  t he  Army 
assigned draftee soldiers to USAREUR directly from Vie tnam-d  
diem who only had a few months left t o  serve All of these factors 
made for an extremely difficult situstion. Major General Persona 
quoting his friend Major General Williams, put the problem into 
historical perspective 

[Aliter every war. at least m this century, 30" will see a 
reduction in cour t s -mar t i a l  and  adverse personnel  
actions, and then after a period of time, irhen the cam- 
rnanders start tryingto restore discipline and. as someone 
puts It, 13- to walk the Cat backwards. ahich E alirqs the 
most difficult thing once you've let It get our of hand. then 
the rates skyrocket again.z11 

This was the USAREUR awaiting Colonel Persons 

A The Drug Wor 

General Davison had been the I1 Field Force Commander in 
Vietnam and one of the first to aggressively addreis the drug prob- 
lem in Vietnam.z12 When he arrived m USAREUR. controlling the 
drug problem remained his top priority His amnesty program m 
\letnarn for heroin users was the precursor to the drug program he 
and Brigadier General Persons implemented in German) 
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First. General Darison initiated a fundamental shift in atti. 
tude. He started with a vision and communicated that vision to sub- 
ordinate command-he made It clear he would not tolerate drugs in 
the barracks.211 Major General Persons explaned General Dav~son'e 
leadership this wag. 

You do not have to tolerate drugs in the barracks. You can 
apprehend soldiers and find the drugs and get them aut of 
the barracks. It 1s hard nark---lt means you have to have 
officers and noncommiasmned oficere around at night and 
on the weekends. You have to do your homework so that 
you hare  got probable cause to search Oncs you catch 
them, you got TO be sure that  you administer punishment 
quickly and fairly.215 

Cracking dawn on drugs also required a reexamination of pri. 
onties and fairness. General D a v m n  recognized the anomaly meat. 
ed bg a policy that  focused on treatment rather than punishment. A 
confirmed heroin addict. detected against his o a n  wishes by a UTI- 
nalyiic, was not punished and yet B soldier caught expenmentmg 
a i th  marijuana would be court-martialed 216 General Davmon asked 
Brigadier General Persons to prepare a new policy letter to address 
this anomaly 

The innovative position outlined in the letter was an "earth 
shaker'' when I! published in October 1 9 7 1  Major General 
Persons summanzed the letter to commanders m USAREUR as 
follows 

[ W e  hare got to accept the fact that a lot of y x n g  sol- 
diers do not consider the use of that  !marijuana1 in the  
same ball park as heroin. By t r y n g  to treat them at the 
Same level. even though the law permits it, that it is real- 
ly undermmmg respect for the whole system A h ,  he said 
there are not enough jails in the world to hold them and. 
in effect, we cannot try them all So he says I urge all 
subordinate commanders to exercise the utmost restraint 
in imposing trials by court-martial on young first offend- 
ers for personal use of small quantities of marihuana or 
hashish.z1' 

The change in statistics i v m  significant The number of.bticle 1% 
for use and pasaesrian of marijuana and haahiih went up, and these 

'I. Id a t  136 
'15 Id 

Id at  137 
i Id e t a p n  3 
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the barracks zs The milltar> police 
cause marijuana use W B S  addiesied 

The batrle had another objecrive General Davison wanted to 
attack the source of the drugs. the German suppliers.z2@ Brigadier 
General Persona met with the German police. but the German police 
did not feel it was a German problem In Frankfurt. the police had 
only two or three officers assigned to drug rraffickmg.ZZA The .Army 
provided CID agen t s  t o  a3:ist t h e  Germans  in making  d r u g  
arrests 2 2 2  They discovered that certain drugs which -ere clasaiied 
as narcotics in the Vnited States were available over the counter 111 
Gelman>-. Brigadier General Pe~sona aucceaaful1)- lobbied Bonn t o  
pur these nmcotice on rhe controlled drug list 223 

General D a n s o n  and Brigadier General Persona fought the 
drug p a r  on m e r d  fronts. but their most effective tac t ic  uas  to con- 
ve? cantinuauil> the cr>stal clear message that the command simply 
would nor toleiate drug use Howe\er. their uai  on drugs m a s  not 
without it5 serbacki 

B Drug Inspection Challenge 

In Apri l  19 i3 .  B group of soldiers in USARECR filed a class 
a c t i o n  c o m p l a i n t  i n  l \~a ih ing tan .  D C. .  chal lenging General  
Darizon's drug abuse prevention plan. allepng the following 

[Tlhe plan offended due process. that military necessit? 
did not w\.arrant the unconstitutional intrusons into the 
pnracy of the soldier that plan p r o \ m o n  permitting dis- 
seminat ion of drug m f m m a n o n  to non 
ment agencies and to civilian applicants 
that the provision of rhe r ey la t ion  which authorizes com- 
manders  t o  prohibit the display on barracks  ~ ~ 1 1 s  of 
posters and other items which. in their estimation consw 
cute 'a  clear  danger t o  militar? lo ja l t>- .  discipline or  
rnorale'uas \old for vagueness 224 

District Court Judge Gerhard A. Gesell certified the class as repre- 
senting a11 soldiers in the European Command w r h  rank8 of E - l  
through E-5 who are subjecr to the drug pravismni of Circuinr 600- 
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85"22s The Army argued "that the USAREUR drug abuee program 
b a s 1  required to prevent serious impairment of morale and disci- 
pline" and ' that because of military newssit? they need not comply 
with conStituiional safeguards otherwise applicable."226 The Court 
rejected this argument and held that "the existing USAREUR drug 
plan [was1 so interlaced with canstmtional difficulties that Crrcular 
600.85 must be withdrawn and canceled, along with all earlier relat- 
ed orders and instructions "22i 

The headline In the Stars  and Stripes  newspaper declared, 
"District Judge Enjoins CINC. Stops Drug \V.w in Its  
General Davison was out of town when the opinion iva 
called Brigadier General Pereons about nine o'clock a t  night and. as 
l l q a r  General Persons recalled, he "stood a t  attention with a tele- 
phone in Lhisl hand while [Davisonl che-ed [him] out far about five 
minutes . . . [Davmn] said, 'How did you ever get me crossw~se 
with B federal The Department of Justice agreed to 
appeal the ruling, and Judge Gesell stayed the order pending the 
outcome of the appeal 230 However, "[hle required that we keep very 
detailed recorda on everyone who went through the program while 
the appeal was taken; so that if his opinion prerailed, we could find 
all these people and then undo or change the character of them dis- 
charge or undo whatever administrative action was taken against 
them in the program "231 Over the next fen months this record keep. 
ing requirement, along with other litigation support efforts. required 
an enormous effort and many overtime hours by Brigadier General 
Persons and his staff 232 

One particular passage in the court's opinion especially irntat-  
ed Brigadier General Persons: "it 1s certainly clear that drug use in 
the Command has not reached anl-thing comparable to the epidemic 
proportions detected in Vietnam and I S  not particularly different 
from drug use encountered among c ~ i l i a n s  in major United States 
cities "233 Brigadier General Persons correctly felt the companson 
W B S  ludicrous. e v e n  "that these soldiers are armed with rifles and 

Id et  937 
125 Id at 940 
7 2 -  Id  at 841 
m 
221 Id  at  421.22 
250 

151 id 

\tar Callepe Jup" note 1. at 421 

Grad C o ~ r e  rol  I 8upra mte 1, at 143 
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machine guns, that  they were drnmg tanks, that they were fl?ing 
helicopters, that they nere manning artillery units [andl shells. you 
know. day and night. a good man? of them That there were nuclear 
capable artillery units, that they were deployed on the xery bolder 
with our adLersariea Not only that, but they were charged a i th  the 
defense of Western Europe ‘‘234 

On 2 September 1975, twenty-eight months after the plaintiffs 
filed the complamt. the Court of Appeals for the D C Circuit. in a 
unanimous decision. completely i indicared the  Army, r e l e ~  sed 
Judge Gesell. and held 

Maintaming the proper balance berneen the legitimate 
needs of the military and the nphts of the mdnidual sal- 
dier presents a complex problem nhich lends itself t o  no 
easy  solution With the advent of the all volunteer .Arm? 
in recent years. the Armed Forces hare  improved condi- 
tions of milltar) life by providing greater benefits and a 
broader mope of Individual freedom to the enlisted man 
Kerertheless, the fact remains that discipline and fitness 
are prerequisites of an  effective military force 1t.e have 
set out in some detail the reglllatmns of the LXARErR 
Circular to ahow the precautions taken by the Army to 
safeguard the constitutmnd rights of the GI m the drug 
program. Recognizing the inherent differences between 
militar) life and civilian life and the vital interest of the 
nation in maintaining the readiness and firness of > t i  
Armed Forces i \ e  conclude that all of the challenged reg- 
ulations are reasonable and constnutionall> valid 9 %  

s i t h  Committee For G.1. Raghis o Callaaoj  out of rhe way, rhe war 
on drugs m Europe was back on track 236 

C. Race Relations 

Brigadier General Persons and General Davison inherired not 
only a drug problem but also a highly charged iacial 31tuanon in 
USAREKR Black soldiers were taking over barracks and announc- 
ing that on]: blacks could lire rhere j 3 -  Before his arrival, VI1 Corps 
tried the Hohenfels Gienade case in which a soldier threw a grenade 
into a room full of people. killing ~ e \ e r a l  and wounding others.23i 



19961 MAJOfi GENERAL PERSONS 211 

Black soldiers felt that the command overreacted by imtiallg placing 
a number of blacks in pretrial confinement. White mldiers felt that 
the black soldiers were being "mollycoddled" by the command. 
Things were so bad that the Department of Defense sent a task force 
to Germany to investigate discrimmatian in military justice 239 The 
summer Colonel Persans arrived m Germany, he faced his own 
racial incident-The Darmstadt 44. 

A group of black soldiers had a favorite spot in the battalion 
mess hall where they would greet each other with an "exaggerated 
'dap'.''24D One day, a group of white soldiers decided to slt with the 
blacks and began doing then own "dap."AAght broke out. The com- 
mand placed one black soldier in canfinement.z41 A group of black 
soldiers demonstrated outside the confinement facility and refused 
to leave until the command released them friend. They were ordered 
to disperse and all but 44 soldiers complied-thus the Darmstadt 
44 242 The commander surrounded them with m i l i t q -  police and 
barhed wire and held them there for several hours. The next day he 
offered them field grade Article 16s. About half accepted the Article 
15, and the other half demanded B court-martial.243 

The case8 dragged on for months. General Dawson ordered an 
inspector general investigation which revealed the whole nmdent 
was initiated by white soldiers and that the only serious m j u 9  was 
inflicted by a white soldier with a steel bar.244 General Darison felt 
things had dragged an long enough and dismissed the charges It 
just so happened that the same day he dismissed the charges, two 
attorneys from the American Civil Liberties Union (ACLU), who 
were going to defend the soldiers, arrived in Frankfurt and held a 
news conference. One of the reporters told them that the charges 
had been dismissed, and the ACLU attorneye claimed it was because 
of their arrival 246 Some members of Congress read about this turn 
of eients and ordered an investigation into this commander who was 
"kowtowing to the ACLU."246 

238 Grad Course xol  I, supio nore 1 .  a t  119 On 1 slay 1972 General Dauson  
directed Major General Peraons to  'make a comprehenrwe exammaim aifhe nature 
and extent of racial diecriminalion in mili tan jumee i n  DS.4RELR I" p r e p e r s t m  for 
the forrneor.mp w ~ i f  af  the Department OS Defense Task Farce ' I d  app 4 lieiulfi 
u i f n i a  exammanor. along with recommendatm%. are attached atAppendu 4 and the 
text  ai 31~10' General Persana'briehg to the Department of Deienae Task Farce IP 

attached aa Appendu 5' 
240 Id  at 125 A"dao"ii1ikea handshake 
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Major General Persona observed that very soon aher his and 
General Danron's a m ~ a l  in Germany. It became clear that the com- 
mand was not communicating with 3oung black soldiers 2 4 -  The! 
enxmoned B t w o  pronged solution to the race relation problem 241 

First, they had to convince the black soldier that  the system m a -  
f a r  The command had to restore their confidence in the Army while 
ax rhe same time telling them that rhey were part of a team and 
were expected to behave in an acceptable way.249 The second prong 
mrolved educating and sensitmng uhite noncommissioned officers 
and officers General Darison wanted white noncommmmned of& 
CBYE "to understand aha1  the perceptions of the blacks were, and to 
examine in them o\\n hearts whether they really a e r e  behaving in a 
way t ha t  appeared t o  be biased or bigoted the emphasis a a a  
always an changmg of behavior . . ' I  don't care how you feel about 
this, but bigoted behanor will not be tolerated."'260 To this end 
General D a ~ i s o n  established equal opportunity staff officers ~n each 
umt.  well before rhe Department of Defense implemented a similar 
program 251 

D. .\fogisirate Program 

In  1970, General Prugh, Brigadier General Persona predecet- 
SOT in USAREUR, established a policy which required that ever! 
person entering pretrial  confinement  have a defense counsel  
appointed within s e \ m  days 2 5 2  The Afanual for Courts-.\lartiai did 
not set a time limit for the appointment of counsel in this situa- 
tion ?j3 General Prugh also started a stockade >.mitation program, 
which iequired defense counsel to \>sit  the stockade a e r y  day to 
~ n t e r v i e u  new pr i sone i s  and  a d > i e e  t hem of t he i r  r ights 
Brigadier General Persona took the next lo@cal step One of the first 
rhings he got General D a v ~ s a n  to approve \+as a t rue  hlilitai! 
Mafistrare Program The mapstrate had the responsibility and  
aurhoritj- to review ever? case of pretrial confinement to ensure 
compliance m t h  CSAREUR confinement p o l ~ y ' ~ ~  
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Brigadier General P e r ~ o n s  used another lesson learned from 
Vietnam and restricted pretrial confinement authority to the gener- 
al courts-martial convening authority. u,ho usually delegated his 
authority to the  SJA.2E7 To make t he  system work, Brigadier 
General Persons developed a pretrial confinement checklist.z56 As 
with any program that affected command control over military jus. 
rice, there was tremendous opposition to the Military Mapstrate 
Program. Commanders felt the program interfered with their  
authority to decide who should go into pretrial and who should stay 
in then   unit^.^^^ 

Bngadier General Persons moved incrementally to soften the 
resistance Initially, the magistrate had to aee the new prisoners 
within two weeks. This was later changed to forty-eight hours 260 
Next, he pushed far p w n g  the mafistrate authority to release come- 
one improperly confined-this was the toughest sell 261 Building on 
General Prughs initiative, Brigadier General Persane implemented 
B requirement that the prisoner have B defense counsel before being 
placed in pretrial confinement. If the prisoner arnved without ha\. 
ing appointed defense counsel. he was released 262 Brigadier 
General Persons' Strong feelings m this area were based on w i t s  to 
the stockade and Interviews with soldiers 

[Ilt was clear to me that there were prisoners in there 
who were confused as to why they were there and what 
their legal nghts were and what was going to happen to 
them. They were uncertain That was the worst thing. 
they were uncertain I thought it would help if they had a 
counsel assigned to them a t  the earliest possible stage, 
not only someone who could counsel them, but then they 
would know who wan working on their c u e .  That was 
really the biggest thing it seemed to me we could do for a 
soldier that w'as being locked up, properly. lawfully, and 
necessarily locked up before t r ~ a l . ~ ~ ~  

After he became TJAG, M a p  General Persons implemented the 
Military Magistrate Program Armywide, turning the program mer  
to the Trial Judiciary264 

x- Id  a t  124 
2 s i  Id 

x i @  Id 
261 I d  at 32s 
262 Id at 331 
2i3 Id at 333-34 

Id  at  521 

9% w a r  Callege, "*TO note 1 Br 324 
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E. Area Jurisdiction 

It was interesting hou zn area after area things that had a 
germ in Vietnam we uere able  t o  expand on them in  
Europe and later extend them t o  the u k 0 1 e A r r n y ~ ~ ~  

When Colonel Peraans arrived Europe, all administrative 
and disciplinary matters were handled strictly along command 
lines 266 For example, the Theater Area Support Command and the 
32d Army Air Defense Command tMDCOk1) had small troop umtr 
spread across Germany 26i Major General Persons explained the 
problem this way 

That meant when some legal wtmn had to take place, the 
soldier if he wanted legal amstance,  had to get in the jeep 
TO go a hundred miles, OF if he had to  see his lawyer or if 
his i a v p r  had to see him in a disciplinary case There 
was j u s t  an enormous amount of time, gasoline, and 
money being nasted on people because everything was 
being run along strictly command lines 268 

Command line jurisdiction could be unfair, therefore undermining 
the soldiers' faith in the system.z6g If three soldiers from three dif- 
ferent units committed B crime together they would be shipped off IO 
them respective units The three different commanders could have 
different disciplinary philosophies, and the three soldiers acting 
with the same degree of culpability in commismn of the crime could 
end up with widely disparate sentences. G e n e r a l  Davison gave 
Brigadier General Persans three w e e k s  to come up with some recom- 
mendations to improve the situation zio 

During these three weeks. the initial brainstorming sessmns 
produced aeveral programs that remain in effect todey and changed 
the \\a) the J A G  Corps does business 2i1 A f e w  suggeations were 
immediately approved. 

[A] supplement to an Army regulation tha t  exempted 
Iauyers and court reporters from the performance of non- 
legal duties, a use of B written authorization far searches, 

ad Id  a t 2 3  

li. Id  
288 Id  ai 264 !dajm General Perrons d.d nor mention the d e l )  mnce~r j  The 

author sperulstes fhsf the odds Far having an accident ~n a gaiernrnent \ ehx  e ereat- 
ly increaiei the more oiten ana the longer distances the ioldiers s e r e  i a i i n g  t o  d n s e  
ior legal vork 
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the famous fortyfite day and streamlining the 
procedures for curtailing the overseas tours of people not 
in confinement who were pending Department of t he  
Army approval of adjudged bad conduct discharges 2i3 

However, the moat significant program was area jurisdiction. 
Brigadier General Persons requested a feasibility study of t he  
"realignment of courts.marti.4 jurisdictions and consolidation of 
legal remurces on an area The idea proved to be mare 
complicated than he ever imagined.2i5 

Ai luck would have it. around the same time Brigadier General 
Persons was  s tudy ing  t h e  concept of  area jurisdiction, t h e  
USARREUR was conducting a major realignment of rni1itm-y commu- 
nities.2r6 The goal was to remove the mundane duties of running the 
community from tactical commanders and transfer these duties to a 
community commander2" The problem for both initiatives was 
where to draw the boundary linea? 

Brigadier General Persons tried to make the plan as palatable 
as possible for commanders by drawing boundary liner which mam- 
tamed unit integrity whenever practicable.2;a If a commander was 
going to lose a large portion of his command to another commander, 
he WBJ going to fight the proposal more vigorously In the case of the 
32d M D C O l f ,  most of the command was located m a y  from the 
 headquarter^.^'^ However, the 32d M D C O M  commander would 
actually pick up many soldiers who mere not in his command 

Finally, they had all the boundaries drawn Amazingly, the 
area jurisdiction boundaries were almost identical to the new mili- 
tary community boundaries.2a0 This would make the sellingjob a lit- 
tle eaeier Brigadier General Persone took the plan to General 
Dawson and recommended approval. General Da\ison wanted to 
mn it by the commanders informally Amt; ever).ane opposed I t  2 e 1  

General Davison suggested a test with one division 

The 32d Air Defense Commander fought area jurisdiction harder than mi 
other commander i d  81 301-02 

2"o Id at 301 
id BL 302 
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Bngadier General Persons recommended the T W O  month test be 
conducted ~n r h e  8 th  Infantry Divis ion He  kneu the SJA. 
Lieutenant Colone l  Barney L Brannen and he k n e v  the comman- 
der. Geneial Snapper Rat tan 2s3 The test resdted m the loss of a 
brigade a t  \ I a n n h e m  and the  addition a i  some un i t s  around 
Baumholder and The test required the recording of statis- 
tics on miles trmeled b> attorneys and clients. processing times. and 
so At the end of the test, 
General Davisan w 6  Kone of the pr 
manders occurred and processing t 
1 9 i 2 .  General D a t l s o n  approved area Jur l idlcr ion m USAREUR 
with an effectne date of 1 July 1 9 i 2  zBs 

The battle far area junsdx tmn  b e t a e e n  Brigadier General 
Persons and the commanders uas 50 bitter that ~ o m e  commanders 
threarened his future p r 0 m 0 t 1 0 n ~ . ~ ~ ~  He was not irorried 

sure that I wasn't oversreppmy. but when he sem me out 
t o  see if I could persuade people that this was a good Idea. 
I tried If rhe: nanted to scream about It. 'h? that w a ~  
all right I'd go back and tell him there a a s  
resistance He said. Did >ou pelmade old 50 an 
I would sa?. 'No sir not chis time ' He said.  
a g a r ' l t  wa3n1 that bad.2B@ 

Some SJAi also opposed area j,urisdiction The ones who picked up 
more idd ie i s  geneiallj liked the idea ahi ie  the ones who lost eal- 
diem did 

The idea of area Junsdlctlan o r i p a l l y  grew out of concern for 
courts-martial processing times H o w a e r  are8 jurisdiction affected 

R E L R  .AE*J.I-CLD 

o n o t e  1 at .16 
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all legal functions. From that  point forward, legal assistance, claims, 
and administrative elimmations, were all delivered mole efficiently 
As commanders who had opposed the idea rotated out af E u r o p e ,  the 
new ones came into the new system assuming it had always been 
this way. As Major General Persons noted, "It was just like military 
judges; after a while you got used to those and even thought they 
were a good idea.  . . . When I was TJAG, I'd t rawl  around the coun. 
try and commanders would [say to him] 'This militaryjudge system 
is the best thing you folks ever thought 

This would not be the last time Major General Persons would 
face tough resistance to new ideas. 

F Paining 

I Commanders-In s h a r p  contrast  to  area jur isdict ion,  
Brigadier General Persons' innovations in training faced little oppo- 
s i t ion from Commanders  Majo r  General  P e r s o n s  credi ted 
Lieutenant General Willard Peareon, the V Corps commander, with 
s t a r t i ng  B program af leadership t r a i n i n g  i n  post.Vietnam 
Germany293 

During the war, Europe wa8 cntically short of oificers. After the 
war, the officers who were arnvmg from Vietnam lacked experience 
commanding in garnsan-especmlly 1x1 E u r o p e . 2 9 4  General Pearson 
thought that the Army school rjstem was not addressing this prob- 
lem and set up courses for commanders and noncommissioned offi- 
c e r ~  at all levels. The courses covered basic military skills, and judge 
advocates, including rnditary judges, were asked to t e a ~ h . ~ ~ 5  General 
Davisan thought this was a great idea and implemented the training 
throughout U S A R E U R . 2 g 6  Company commanders trained at the 7th 
Army Training Center m Viiseck. while battalion and brigade com- 
manders trained in Heidelberg 29i  Brigadier General Persons taught 
a black of instruction to the senior commanders 

All new commanders were required to  attend the C O U ~ J I E .  

Judge advocate hours of instruction eteadily increased 298 The legal 
training covered m i h t a v  justice innovatmns, command authority in 
Germany, and how to handle dissent in the Army.29g With 80 many 
changes in the eriminaljuatice system, It WBS a great opportunity to 

282 Id at 313 
203 Grad Course wl 11. supra note 1 at  1 
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start new commanders off on the right foot. As far as they knew, this 
was the way rhingi had alivayc been. they were free of the precon- 
ceptions of older commanders By July 1974. all new commanders in 
USAREUR received B copy ofthe commander's legal guide 

2 J u d g e  Adcocatrs-During th i s  same period, Brigadier 
General Perrons conrinced General Davison t o  gea t ly  ~ncrease the 
amoun t  of continuing legal education far judge advocates 3 0 0  

Initially called "Captains Conferences." the training focused on 
young judge advocate&' concerns. the rules of practice in Gwmmy, 
and the reasons for these rules 301 Later. the training expanded to 
focus on specific areas of operation, and by 1974. there were at least 
twelve to fifteen conferences B year tallored to the needs oiprosecu- 
torr. defense counsel. legal assistance attorneys, claims attorneys 
and international law attorneys 301 The conferences were  held in 
Garmisch or Berchteegaden and included family members  3 0 3  
Brigadier General Persons. through the SJAe. garnered the support 
of commanders b> convincing them of the benefit to the unit. 

3 Legal Clerhs and Court Reporters-Before Major General 
Permns' arrival in Germany. there w a s  no legal clerks school. and 
court reporters were trained at the Na iy  School in the states 304 
Brigadier General Persons assigned a judge advocate and several 
mstructors to rhe Intelligence School in Oberanimergau to train 
legal clerks and court reporters in USAREUR 305 

4. Relotionship nith Washtngton--Neither the civilian nor the 
militan leadership in Xaashmgton fully understood the problems of 
post-Vietnam German!. There had been no race or drug problems 
when they had been in USAREUR in the early ~ ~ x t i e 5 . ~ ~ ~  This lack 
of understanding lead to numerous mstances ahe re  the Department 
o i  Defense and the Department of the Army second guessed the way 
USAREUR handled a given situation If a story appeared in the 
Washington Post or the soldier m i d r e d  %rote his or her congres- 
sional representative, msues would get blown out of proportion 3@- 
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Major General Persons provided a wonderful illustration of a 
simple c a ~ e  which turned into a public relations nightmare and haw 
he handled the interference from Kmhingon  The case involved a 
3d Armored D i v m o n  engineer l ieutenant,  assigned as an equal 
opportunity officer, who decided that he was not going to shave or 
cut hi8 hair  308 The lieutenant held press conferences and even 
appeared on television. The ease made the papers back in the date8 
Certain members of Congress felt that haircut regulations "were an 
infringement of human rights" and supported the 

Brigadier General Persons believed the lieutenant's comman- 
der did the right thing; he counseled him and gave him a direct 
order to cut his hair and shave. The lieutenant refused.310 A short 
time later, the commander offered him a field grade Article 15, and 
the lieutenant demanded a c o ~ r r . m a r t i a l . ~ ~ ~  

The case dragged on, newspaper coverage continued to expand, 
and people in Washington became mom and more unhappy.312 As 
the court-martial drew near, Brigadier General Persons received 
numerous messages from Washington "Isn't there some way you 
can handle this matter-short of trying this obviously misguided sal. 
dier and Brigadier General Persons reached his breaking 
point and sent a message back to hishingron with this suggestion, 
'Yes, we'll transfer him to the Military District of W a s h i n g ~ n . " ~ ' ~  
Brigadier General Persons felt that  it was the commander's call. and 
no one should intervene with his decision 

The lieutenant was t ned  and convicted, and then he shaved 
and cut his hair. He RBS immediately processed for administrative 
elimmation.3lj 

Another area in which Brigadier General Persons faced stiff 
resistance from Washington while breaking new ground was the reg- 
ulation af motor vehicles in Germany. Under the  t r ea ty  with 
Germany, the.4nny was e v e n  authority to regulate the reastration 
and operation of motor vehicles.316 Brigadier General Persons 
implemented a manda top  policy regarding drunk driving offenses 
which required that the aaldier lose his or her license far various 
periods of time, depending on whether the incident was B first or 

205 Id at  21  
309 Id 
310 Id s t 2 2  

Id 
319 Id 

Id 
Id at 23 

316 Id a t 3  

ill 



220 MILITARY LAW REVIEW IVol. 153 

second offense 31i Brigadier General Persons also was concerned 
about the number of serious motorcycle injuries involving young sol. 
diers Germany did not have a helmet law I i h n  Brigadier General 
Persons proposed a helmet requirement under our treat? authority 
the Department of Defense stated. "Can't do that That's unconmtu-  
tional "318 But Brigadier General Persons persisted and finally con- 
vinced the Department of Defense that the command had authontv 
to require our soldiers to wear helmets 31B 

Persons arrived in Europe at  a watershed time m United 
States history The contentious, divisive and tumultuous ten year 
war in Vietnam was coming to a close After the Vietnam \Tar, 
Americans distrusted the mili tav justice %?stem, just as they did 
after World War 11. As the USAREUR Judge Ad\oeate. Brigadier 
General Persons helped ensure that the United States had B strong 
and dismplmed peacetime Army 

Major General Persons described his tour as the USAREUR 
Judge Adiocate 8 s  "the most exciting. professionally rewarding four 
years I spent m theArmy."3z0 His description IS understandable con- 
sidering what he accomplished. He helped rerhape the post-Vietnam 
War Army, restore discipline, and prepare the Army for Its n e w  
peacetime role He possessed every quality the JAG Corps looks for 
in its officers. hard work. innovation. maion, devotion to dutj, knawl. 
edge and understanding of the soldier client. and technical compe. 
tence These qualities served Brigadier General Persons a e l l  in 
USAREUR 

Brigadier General Persons' orchestration of General Davmon'a 
war an drugs was mnwative and caurageou~ In the face of wafe r -  
ous challenges, both from within the Arm>- and the C I \ I I ~ ~  commu- 
nity, Brigadier General Persons pressed on Technical competence 
and hard work resulted in complete vindication in federal court 

Brigadier General Persons' understanding of his client, and rhe 
corresponding respect the client had far him. allowed Brigadier 
General Persons to implement \irtually ereq- program he proposed 
His ~incere concern for soldiers led him to push for the creation of a 
magistrate program. the assignment of defense counsel at the time of 
pretrial confinement and the implementation of race relations t r a m  
ing These legal and social innovations helped restore the American 
public's confidence in t hehmy ' s  mili tan~jumce wstem. 
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Brigadier General Persane designed and implemented area 
jurisdiction and the forty.five day rule to help commanders restore 
and  ma in ta in  discipline in t he  post-Vietnam Army Brigadier 
General Persons' fundamental understanding of General Damson's 
authority as USAREUR Commander enabled him to convince the 
Army Staff that General Daiison could regulate soldiers' operation 
of motoi vehicles in Germany, could require them to *ear a helmet 
when riding a motorcycle, and could revoke their drivers license if 

they drove drunk. 

For most senm judge advocates, to retire at this p a n t  would 
have been tremendously satisfying, knowing that you were leaving B 

legacy of ima iuab le  contributions to the Corps and t h e  Army. 
However, Brigadier General Persons was far from finmhed. He u'as 
yet to make his greatest contributions to the JAG Corps as its new 
TJAG. 

1X. The Judge Advocate General 

Sometime m late 1974 or early 1976, the Secretary of the Army 
appointed a board3" and told it to select two candidates from uhich 
he would pick the next TJAG.322 In the Spnng of 1976, Brigadier 
General Persons received a meijage in Germany stating that he had 
two days to report t o  Washington for an Interview wi th  t h e  
Secretan. of the Army 323 He suspected It concerned selection of the 
next TJAG 

A3 he usuallg did when he returned to the Washington area, 
Brigadier General Persons stayed with his goad friend, Brigadier 
General Lawrence Williams. The night he arrived, he and Brigadier 
General Wdliamr "sat down and looked at each other. and Persane 
said 'I've got an mterview with the Secretary of the Army at eight. 
thirty in the morning.'and Dilliamr said, 'Tve got an interview with 
the  Secretary of t he  Army a t  nine o'clock in t he  morning."'324 
V~l l i ams  told Persons that  the Secretary selected only two candi- 
dates The two old friends discussed putting on clown suns for the 
intenleu. but weely decided to "let the chips fall where they may" 
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and promised "that whoever got selected the other one would loyally 
and happily s e ~ e  under him 'w5 On 1 J u l y  1975, Brigadier General 
Persons became the twentyninth TJAG of the Army326 

A. General Willrams 

As Major General Persons put it, "I gat the flip of the coin" and 
was selected 8s the new TJAG over Major General Williams. The 
senior-subordinate roles were now reversed,327 and the two old 
friends settled into a fruitful partnership Major General Persons 
referred to Major General Williams as his "alter ego '1326 They lived 
a mile apart from each other and rode to and from work together 
every day. Major General Persons had complete confidence in Major 
General Williams'judgment and if he needed to leave the ofice on a 
temporary duty, he could return and never second guess a decision 
made in his absence 329 

While the two of them worked well together. that  does not 
mean they always agreed 

He [Major General Willmmsl can be Irascible and tactless, 
he can also be as sweet as pie and he usually knows the 
difference and when t o  do those. He and I would dieagree 
on matters sometimes and have them out in the privacy of 
the office. He was scrupulous to never raise any points of 
disagreement when there was anyone else around; he 
never did that 330 

Sometimes nhen  the) disagreed. and Major General Persons went 
ahead and did it his way and things turned out badly. Major General 
Williams would come back and say, "I told you EO." Major General 
Perdons would agree 'You were absolutely nght I wished I'd fol- 
lowed your advice."331 

Major General Persons riened Major General Williams as an 
invaluable asset to hie tour as TJAG He not only respected his enor- 
mous energy and "steel trap" mind, but also valued his counsel and 
friendship As true professionals do, they set aside their egos, pooled 
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their  substantial  assets332 and together implemented programs 
which changed the role of the Army JAG Corps forever. 

B General Order 8 

The Secretary of the Army issued General Order 8 right before 
Major General Persons became TJAG.333 The order made the  
General Counsel the legal advisor for the Army. M q o r  General 
Persons never felt that  it diminished his authonty or his 
While he lost direct B C C ~ S S  to the Secretary, the order had no effect 
on his relationehip v,ith the Army staff.335 He noted that bath of the 
General Counsels he  worked with 8s TJAG quickly realized tha t  
their small office of attorneys could not compare with his huge law 
firm which had offices all m e r  the world 336 Through hard work and 
technical competence, Major General Persons convinced the General 
Counsel that the JAG Corps was handling the Army's legal problems 

He came to view the General Counsel as the "political advi- 
sor" t o  the Secretmy rather than legal advisor 338 

Mqor  General Persons' relationship with the General Counsel 
was not always cooperative though There was a long established 
tradition in Office of the General Counsel to recruit and select JAG 
candidates who had passed a bar and had passed the initial screen. 
The General Counsel would then give the TJAG his list, the TJAG 
would appoint the officers, and they would serve i n  the General 
Counsel's oflice in civilian Some of these young "officers" 
let their position go to their head and began throwing their weight 
around.34a This irritated ~ e n m  officers, especially when they discov- 
ered tha t  they were actually just  JAG lieutenants and captains. 
Further, these attorneys had no practical expenence in the Army 

Major General Persons decided he would no longer let t he  
General Counsel select oflilcers far him to appo1nt.3~1 He felt 11 was 

332 Ae Malar General Persons put ~t There were mme things that he WBP berler 
at  than 1 1 3 1  and same things that I w a s  better at rhsn he was, SO I think i e  juet 
made B meat ream ' Id  at  44 

334 Mqor  General Persons noted t h a t  'there *,ai norhrng to be pained by point- 
ing our that the U S Code d idn t  l ay  anithmg about  rhar rhs L S Code says the JAG 
I: the Legal Advisor to  the Secretaw af  the Army and the Chlef a i  Staff and the Army 
S1alT"ld st 163 
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''an unlawful diminution of [his] aurhority and responsibility to 
appoint and assign judge advocat 
Persons was concerned. these wer 
ne%er going to make a career of the 
the General Counsel. he spoke with General IValter T K e r w n .  J r ,  
the Vice Chief of Staff, who agreed that it was a bad practice When 
Major General Persons addressed the General Counsel. the response 
was, "All right, then we will stop appointing JAG officers. We'll i tart  
getting lawyers and have them appointed in other branches ''344 

The General Counsel's rationale was that they must hare only 
law review, ivy league type lawyers Major General Persons respond- 
ed that we hare those types in uniform, and they ha le  practical 
knowledge of the Army and military law.345 h lqa r  General Person: 
was proud to note that a t  the time of the oral hisor) 

I see we have JAG ofiicers-twice as many JAG officers in 
the Defense Department, Office of Assistant Secretaries. 
than when I w a s  on active dut). I think that's all to the 
good because your opportunity to influence the course of 
events, 1s enormous They get used to seeing JAG officers 
around. they think they're pretty smart 346 

This battle with the General Counsel's office raged as Major General 
Persane retired 

C. Abundance ofCoptoms and Shortage o f l . l a p i s  
In the early co mid 1970s. the Army personnel system expeii- 

enced tremendous turbulence. This turbulence extended to therlrmy 
JAG Corps In response, Major General Persons implemenred sever- 
al new personnel policies 34: 

34-  Sei TJAC Memorandum 

f h a s  considered b y  the mu.: created baa 
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One of these policies w a s  the use of a selection board to choose 
officers to attend the ''career course,'' I e ,  the graduate course. 
lmnically, many SJAe complamed that the selection process discrimb 
nated a g a m t  Judge ad\ocatee serving in line  unit^. Today, many 
aould argue that just the opposxe is true, $.e., that judge advocates 
serving at a division or corps have a better chance for 
than those serving ~n some of the specialties. The difference of cnuree 
bemg the presence of  line officers on most of our selection boards. 

Another change Major General Persons implemented was a 
radical shift in the focus af the JAG Corps' recruiting efforts. The 
Corps was having a difficult t ime retaining young judge advo. 
eates.349 The recruiting literature contained "pictures of Hawaii and 
beaches and officers clubs and I t  talked about all these marvelous 
places you could be assigned. '350 Major General Persons told recmit- 
ing. "Let's just t a l k  about the hard w o r k  they're gonna do and how 
tough it's gonna be and how we can't promise them anything in the 
way o f  assignments 01 promotions or anything e l ~ e . ' ' 3 ~ ~  The n e w  
approach uorked and the Corps had "several times as many people 
wan t ing  t o  s t ay  o n  a f t e r  t he i r  init ial  t ou r  a s  w e  could 
accommodate ''362 

D. West Point Cheating Scandal 

I guess what I'm sqing  IS I do not thmh that the honor 
system IS an unrealistie sqstem, although I realize that 
during ei'er). one of the scandals that there uas a substan. 
tial body ofopinmn that said, 'This is totally unrealistic to 
take these young men and expect them to l ive up to these 
impossibly high standards ' I  soy that's pure hogwash.3c3 

In Apnl 1976, approximately one year into his tour 8s TJAG, 
Major General Persons faced another high profile isau+the West 
Point Cheating Scandal The cheating was actually detected in mid 

34i Grad Courae i o 1  I1 ~ u p r o  note 1, at  30 

war College Iupra mate 1 st 21 
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March when 3 l a j o r  Bill Frazier, course director for Electrical 
Engmeering 304, discovered widespread collusion on a take.hame 
exam.354 

In some cases, the papers from cadets within the same 
companies had identical rnisspellmgs. m n h r  arithmetic 
mistakes, or word.far.u,ard wrong answers; one cadet had 
even painstakingly copied the margln doodle from another 
paper in the  appa ren t  helief t ha t  It was par t  of  t he  
m s w e r  Not onls had they cheated. Frazier concluded, hut 
many of them had cheated s tu  
academic department reported 1 
which were subsequently d m h a  

A discussion of Major General Persons' role ~n the scandal 1% 

important for two reamns First. It IE  important to stud) the way 
m which Map General Persons defended rhe Cadet Honor Code 
and helped to reform the Academy's adjudication process, while 
tempering the involvement of the civilian and military leadership 
in the scandal 20 t ha t  the Academy could properlj- process the 
cases Second. ea a result of the scandal, Major General Persona 
reinstated a separate Office of the Staff Judge Advocate ac the 
Military Academy.357 

X h n  the scandal broke, the Chief of Staff of the Army was 
about to retire 35e He was not a )Vest Point graduate and hesitant to 
get Involved 36g The lack of leadership left a vacuum which w a s  
quickly filled by the Secretary of the &my, Martin R. Haffmann 360 
317 Hoffmann was an activist and jumped into the scandal a8 a 
"super action officer''36. General Bernard \V. Rogere. a West Paint 

955 id ar391-96 
55" Id at  396 

e m  from anorher cadet m p l i  

tern He felt that he, BE TJ.4G, UBB statu 

ed fairl i  Id Furher  c 
Persons noted that eve 
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graduate and former commandant af the Academy, took over as the 
new Chief of Staff  in October 1976 and  t r i ed  to  remove Mr. 
Hoffmann from the process.362 Major General Persons was right in 
the middle of the fray 

1. The Chief of Staff of the Army-General Rogers did not like 
the idea of lawyer involvement in the Academy's Honor Code system 
and "86  not happy when Major General Persans told him that some 
of his proposed actions would jeopardize the Army's legal position in 
federal court.363 General Rogers ignored Major General Persons' 
advice on ~everal occasions and Mr. Hoffmann subsequently disap- 
proved the proposed action, citing the same rea~ons  Major General 
Persons had presented to General Rogers 364 Major General Persons 
suspected tha t  General Rogers thought he was speaking ta Mr. 
Hoffmann behind General Rogers' back, when in f w t  he was n0t.3~5 
This created a tense relationship between Rogers and Persons. 

General Rogers mistook Major General Persons' advice as an  
attempt to undermine his authority366 He disliked Major General 
Persons challengmg his decisions and telling him that he should not 
take a particular action. Major General Persons understood that the 
credibility of the Army's military leadership was a t  stake. "I did not 
think that it was good for the Chief of Staff of the Army or the Army 
8s a whole to be consistently overruled by the Secretary . that WBB 

really my motivation."367 Things got EO bad between General Rogers 
and Major General Persans that: 

Sometimes I would came in the room; he would get red 
before I even said anything, and he would tell me in no 
uncertain term9 that he had already made up his mind 
about whatever it was 1 was gomg to see him about and 
that I was wasting my breath. That is not the way one 
wants his client to  approach a problem 368 

Majar General Persons did not @ve up, he emply concluded, 'You had 
to acquire a very thick skin and hard head and that's what 1 dd"389 

362 Id at  566. 575 '?\le" he [General Rogers1 came on board ma Chief of StsR he 
wee horrified to find that the Secretary was dread? up t o  hl% eyeballr I" ~f The 
Secretary W B ~  doing such fhmgi as fiymg up to  Weat Pomr and meeimg w r h  the 
Cadet Hanor Committee m camera.' Id a t  576 

Id at 87 
Grad Courae to1 I1 m p r n  note 1. at 6 i -@8 
Id at  B i  

966 Id at 88 
36; 

3ra Id 
Id at89  
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2 O~erhaul ing the Cadet El~mznation Process-hlajor General 
Persona did not  let his difficult relationship with General Rogers 
inhibit his desire to make much needed reforms a t  M'est Point 3io 

hlajar  General  Persons SB*. IUD problems which needed to be 
addressed (1, change the s y s t e m  of legal support at the Academy and 
12) overhaul the cadet elimination system 3;1 Major General Persons 
noted that "it was harder and more expensive and took longer to finish 
one of these cases than it did to finish a BCD special court-martial "3i2 
hlajor General Persons strongly believed in the Honor Code but he 
thought that the Academy had p e n  cadets too much due process m 
the admimstratne p r ~ c e s s . ~ : ~  He viewed the Honor Code as a eam- 
mon sense fundamental principle at the  Academy There was no 
need for a lot of legal interpretation or l a y e r  upon layer of due 
process required I t  was iwong, e v e r y o n e  knew it \ \as arong,  and 
everyone 1va8 told gou would be eliminated i f i o u  cheated 

The reason i i h i  iou didn't ire, cheat, or steal uas notjust 
because i t  was immoral in an abstract aa j ,  but because 
j a u  uere taking odmntage of p u r  classmates, j o n  were 
getting o n  unfazr advantage .Mare important than that, 
it aas drummed into j o u r  head that people's lives u'ouid 
depend on >our being absolute/> truthful, and i t  jus! had 
to be that w q ,  and that )ou acre going to be entrusted 
uith men's l z ~ e s .  and iiith securitj of the c o u n t n  3 - 4  

The General Counsel of rhe A r m y  at the time. Jill \Vine-Yollner. 
agreed that the system was out-of-hand and iswed the direcure to 
"aimplif> I t  ''3;5 h l s p  General Persons sent a couple of attorneys 
from Admmistratixe L a w  to the Academj- to carry out the General 
Counsel's directire. . \ l a p  General Persona examined the right to 
counsel and considered at what point should counsel be made avail- 
able 3 x  He wanted to get rid of wrbatim records and l m i t  the num- 
her of Major General Persons believe8 that the refarma 
t o  the honor code system ahich were ~mplemented in the aftermath 
of the scandal. provided sufficient due process while making the 
qstern "sensible again." and rhus made the Academy stranger 

5ro The .Arm? appointed Colonel Frank Barman t o  inieitipaie t h e  scandal and 
make r ecammerdauanr  Id et 94 Colonel B a r m a n s  sox + a s  o n e  a l  t he  cadet. 
accused of cheatins Id  

3-1 I d  at  9- 
572 ,d 
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3 Separate SJA Office-Before the scandal, there had been a 
Poet Judge Advocate Office, but for some unknown reason it had 
been abolished and its functions subsumed under the Professor of 
Law.370 The Professor appointed one of the two lieutenant colonel 
assistant professors to serve as post staffjudge advocate. When the 
scandal broke, the Professor, who also sat an the academic board, 
felt It would be improper for him to become involved in the adjudica- 
tion of the cases because he wa6 part of the last level of appeal for 
the accused cadets.3Eo This meant that a junior lieutenant colonel 
was saddled w t h  resolving the scandal 

As a lieutenant colonel assistant professor, he had little access 
to the commandant, General Sid B e r ~ 3 ~ 1  General Berry we$ B War 
College classmate of Major General Perdons and used him as his 
legal advisor throughout the scandal.3B2 Major General Persons 
tried to convince General Beny that he needed a senior staff judge 
advocate who could advise him on mattera like the cheating scandal: 
''Nom., Sid. what I f  during the time you were the CG [commanding 
generail of the lOlst your SJA had been a >umar officer in the Office 
af the SJAat  Forces Command in Atlanta?383 General Berry got the 
point and SIX months after Colonel Borman issued his report. the 
Academy had a separate S J A o f f i ~ e . ~ ~ ~  

A separate SJA office wab necessary for another reason. The 
judge advocates assigned to the Academic Department prosecuted 
and defended cases as an additional duty to their teaching chores. 
There w a ~  a fundamental conflict between the role of a professor 
and  a defense counsel or prosecutor 386 The judge advocates 
assigned to the academic department must have academic mdepen. 
dence and a rapport with the cadets. Major General Persons recog. 
mzed that  it was too much to ask cadets to understand the different 
roIe6. "Lots offolks have difficulty understanding how we can step m 
and out of being a prosecutor or defense counsel or a teacher, coun- 
relor or R h a t e ~ e r . ' ' ~ ~ ~  

E Cnionization afthe M ~ l ~ t a r ) .  

There was no issue that &os more fundamental, in my 
apin~on,  to thepresenation ofdiscip11ne and good order in 
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the Army and the maintenance of an effectiue fightmg 
force than the unionLmtion question . . it's . ,ut a gicen 
that i ~ e  connot h a m  an effectme fighting force t f  wepermit 
the placing hetween the commander and the soldier some 
other orgonuation or some other person o ha purpoiti to 
speah for the soldier36' 

For most people in the service todal, it 1% hard to imagine that 
the idea of unions in the military WBE ever seriouely considered In 
the aftermath of Vietnam. ~ v e n  the public opinion of the mAte.ry. 
anything was possible 

Major General Permns stated that the genesis of the move- 
ment began because the  memberships of t w o  federal employee 
unions were dwindling, and they were looking for mcruits 3% The 
movement started first among full.time c i \ i l i m  technicians in the 
Xational Guard 369 Articles began to appear in various newspapers, 
and the subject received serious debate 3B0 The argument in faior of 
the unions WE that soldiers "needed the safeguard that the union 
could ~ v e  them against oppressive and unlawful actions b) their 
commanderE"391 Finally, the unions came out and announced that 
they were going to unionize the Army.392 

The Army Ranted to put out a directive to do two things pro- 
hibit commanders from dealing with unions. even allow commanders 
to  bar them from post, and prohibit soldiers from joining a union.393 
When the proposal reached the Departmenr of the Army General 
Counsel's office, the General Counsel thought that it m e e d  s e r i o ~ s  
constitutional concerns-that it was an improper infringement of 
First Amendment rights 394 The issue made it up t o  the Chief of 
Staff, General Rogers hIajor General Persons advised General 
Rogers that the proposed directive UBE pioper and necessav 

The Chief agreed with Major General Persons and convinced 
t h e  Jo in t  Chiefs t h a t  t he  d i r ec t i r e  \vas n e c e e s a r j  396 The 
Commandant of the Manne  Corps also agreed. bur the Chief of Staff 
of the Air Force and the Chief of Saval  Operations of the Navy 
'%based on some kind of wmh>.washy legal advice they were getting 

jg. Id  sf 129-30 
368 Id  a. 130 
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a t  the time," would not support the drective.396 The Joint Chiefs 
recommended to Secretary of Defense Schlesinger to  issue the direc- 
tive The Secretan. never responded.397 In fact, he never responded 
to Sena to r  S tenn i s ,  Cha i rman  o f  t he  Sena te  Armed  Serwce 
Committee, who also supported the mea~ure  39s 

In the meantime, the ISSUB ended up on the agenda of the 
American Bar Association meeting in Chicago, and Rlqor General 
Persons =,as sent to represent the Department of Defense.399 Major 
General Persons was strictly limited in what he could say, the 
Department of Defense was politically very concerned about the 
I S S U B .  Major General Persons believed tha t  t he  Department of 
Defense was concerned because,  off t he  record, t h e  American 
Federation of Labor and Congress of Industrial Organizations had 
told the Department of Defense that the)- did not like the idea of 
unions in the miiitary and had no intention of supporting such a 
proposal However. publicly, they had t o  stand behind those who 
were trying to unionize the Army 

Senator Stennis got t ired of waiting for a response from 
Secretary Schlemnger and introduced a bill to prohibit by law, a6 the 
Army was trying to do by directive, unions in the Armed  force^.'^' 
Senator Strom Thurmond also got involved Senator Thurmond's 
admimetrative assistant and chief legal counsel WBE a former judge 
advocate, Retired Brigadier General Emory hl. Sneeden 402 He came 
to Major General Persons and asked the Army to "draft the bill that 
t he  Army would like t o  see passed i f  t he  bill was going to be 
passed.''403 The Department of Defense eventually opposed the bill 

To support his position, Major General Persons told a story 
about a joint iuncheon betaeen the Department af Defense and 
Army General Counsels Offices In midst of the union contro\-ersy. 
The guest speaker was Solicitor General Robert H Bork 404 One of 
t he  young attorneys ~n the Department of t he  Army General 
Counsel's office asked hlr Bork a question about unions in the mili. 
tary and "expressed grave reservations about the constitutionality of 
any effort ta prohibit this."4o5 '%IT Bork laughed and he said that he 

39- 
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couldn't think of any caje he d rather argue before the Supreme 
Court. He said it would be 9-0 " 

Despite the Department of Defense's reluctance to take a stand 
on the issue and confront organized labor. the statute was Imple- 
mented without challenge hlajor General Persona noted tha t  
Congress saved the day by stepping m and taking the lead when the 
Department of Defense would 

F Cmrlionizafzon of ?rlilitar? J i l s tm  

Major General Persons 1s quick to note that his predecessor, 
General Hodson, laid the ground work for protecting military justice 
from civilian control dunng the development of the Iililitar>- Justice 
Act of 1968 lei Major General Persons' role during his term BE TJAG 
was to prevent further IntruSions into the military justice system 
He did this by attending numerous Amencan Bar Association (ABA) 
committee meetings. defending the system, and responding to criti. 
asms 

Many of the attorneys i n  these ABA committees Aho were 
pushing for reform had served ~n the miinan. in IVorld War 11, and 
their views were tainted by memories of the abuses which occurred 
during their aemice "8 Major General Persons spent his time "lead- 
ing them by the hand through how far we had come'40B and focusing 
an fine tuning, rather than major overhauls Mqor General Persons 
even took one of the committees to Fort Hood for three da>s to show 
them what the r e d  .&my does. He ensured that they rode m tanks 
and helicopters and saw where ioldiers lhed and \iorked. He want- 
ed them t o  see the average. hard uorking soldier. and not be preac- 
cupied "with the pa tho lo~ca l  five percent that screwed up "(lo He 
realized that a trip like this was infinitely more effectire than brief. 
ings and memoranda 

G .  The Court ofMiii tap Appeals 

While civiliannation of military justice WBE a ser iou~  concern, 
M q o r  General Persons thought that Chief Judge Fletcher a t  the 
Court of Militan. Appeals IC0M.A~ pored a bigger threat to military 
justice 411 Major General Persons and Judge Fletcher both arrived 
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in Washingon. D.C. In July 1975 4 1 2  Judge Fletcher had been a 
s a t e  court judge in Kansas 413 Major General Persons, through con- 
versations with Judge Fletcher. realized that Judge Fletcher did not 
understand the military justice system. For example, he was not 
aware t ha t  most disciplinary matters are handled by nonjudicial 
punishment-he did not know how an  Article 15 worked + 1 4  As 
Mqor General Persons put It. "He z * s  a doozie "416 

The opmmona issued by the COMA under Judge Fletcher were 
so upsetting that the Office of The Judge .4drocate General started 
to change the entire focus of its legislative proposals just to repair 
the damage created by the court.416 The most damaging ruling 
called into question the legitimacy of the Manual for Courts.1Marttal. 
except as it relates to trial procedure Judge Fletcher believed that 
the language contained in the Uniform Code of Military Justice 
Article 36, which grants the President the power to prescribe rules 
for courts-martial, only applies to rules for tnal  procedure 417 This 
unique reading of the Code cast doubt on the validity of roughly two- 
thirds of the .Manual.418 

Another ruling by the COX4 which caused tremendous turmoil 
dealt with constructive e n l i ~ t m e n t s . 4 ~ ~  Under the COhLis Interpre- 
tation of the rules concerning constructive enlistmente. a soldier 
accused of a crime two years into his enlistment could c l a m  that his 
recruiter misled him and avoid prosecution because his enlistment 
was void and  the  Army lacked jurisdiction 420 Major General 
Persons stated. "!Ye were jpending thousand8 of dollars to try to 
track these cases down It v a s  impossible in many cases to go back 
and even find the recruit ing sergeant .""l Major General 
Person8 believed that Judge Fletcher simply did not tms t  the gov- 
ernment and "jaw hi8 role ae sort of defender of the downtrodden 

Major General Persone took it upon himself to t~ to educate 
Judge  Fletcher He took him o n  a r r ip  t o  t h e  C m t e d  S ta t e s  

soidier.,'422 

4 . 2  Id  at 142 
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Disciplinar?; Barracks, "the best run prison in the United States ''423 

hfajor General Persons hoped that the high r a m  of mcial workers, 
paychiatristr and coun~elors. would convince Judge Fletcher that  
military inmatee were treated well that they were not "hung up 
by their thumbs and that It was worse than the Bastille in the l i t h  

Major General Persons took Judge  Fletcher to the XVIIl  
Airborne Corps for its Law Da) Celebratmn.425 Judge Fletcher was 
the guest of honor and dedicated a new law center The commanding 
general was General Hank Emerron a War College classmate of 
hlajor General Perrons, and the SJ.4 was Colonel Lloyd Rector 426 

They pulled aut all the stops and gave Judge Fletcher a first class 
reception He got t o  see many soldiers and was even scheduled to go 
on a jump with the 82d h rborne  Dirision Bad weather prevented 
the jump but Judge Fletcher did get to climb a tower and watch 
some soldiem rappel 

General Emerson spent about an hour telling Judge Fletcher 
his philosophy of leadership and discipline Major General Persons 
stated that he did not speak to General Emeraon about this ahead of 
time, but felt that he could not have done a betterjob. 

He talked-from the heart, off the cuff to the Judge. with 
the Judge asking questions all along. He talked about how 
young these soldiers were Hau-what they really needed 
was someone to identify with Someone to inspire them 
Someone t o  give them an example . . A lot of theee men 
had come from backpounds uhere they didn't ha>e that 
opportunity, and that WBE one of the things that the, were 
trying to do by the noncammisaianed officers and with the 
officers m the unit8 He came acrms as a reo- understand- 
ing, compassionate, and at the same time, a strong leader 
uho  was really interested in the welfare of his troops Not 
interested in driving them into the ground like a tent peg 
when they screued up the first time 42i  

Major General Persons spoke to General Rogers, the Chief of 
Staff of the Arm?, about Judge Fletcher. and the Chief suggested 
they meet for lunch 42g The Chief was also from Kansas Major 
General Persons later observed. "It didn't help a bit. I j u t  don't 

Century "424 
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believe he understood or wanted to understand that we really did 
have a fair system and that  we were men of good will." Major 
General Persons speculated that Judge Fletcher enjoyed his activist 
role "He really liked being written up, and he was referred to by a 
number of newspapers BE 'The New Chief Justice Warren of the 
Military Court, the revolution in Military Law because of this one 
man who came out of Kansas and straightened everything out. I 
thought he was a laoee cannon on the deck '1430 

The Secretary of the Army, Mr. Hoffman", was aware of the 
problems and also asked Judge Fletcher to lunch Major General 
Persons, the Secretaly and Judge Fletcher were the only ones pre- 
sent. Mwt af the lunch was merely social, however, at one point Mr 
Hoffman looked to Judge Fletcher and asked, 'What's this I hear 
about you becoming a flaming Judge Fletcher laughed it 
off and then the Secretary stated, 'You know, it's perfectly legitimate 
and an appropriate matter for me to mention this, but you were 
appointed by a Republican President."'32 Major General Persons 
recalled, "I just about dropped my teeth." The Secretary went on to 
lecture Judge Fletcher on the balance of political power, that he was 
confirmed as a conservative, and that he seemed to have gotten off 
track.433 Judge Fletcher again laughed it off saying, 'You got the 
wrong information hfr. Secretary"434 

Despite Major General Persons' efforts to convince Judge 
Fletcher that  mditar)- justice was not an oxymoron, Judge Fletcher 
continued. a t  various public forums, to "inveigh against the evils of 
the system and he'd knock the Insensitivity, and the unwillingness 
of those who were in charge of It to ~hange.' ' '~5 It was not until 
President Carter named Judge Robinson 0 Everett the new Chief 
Judge that Judge Fletcher's damaging influence ended dm 

Major General Persons' travails wlth Judge Fletcher provide a 
wonderful model of leadership. Even though his efforts appeared to 
be futile, he continued to make every effort to convey rhe Army's 
view of milltaw lustice to a Judee who. in Maior General Persons 
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s n d n w  he'nmakmgupfor~f"1d at 151 

*lb Id  ~r 153 



236 MILITARY LAW REVIEW [Vol. 153 

opinion, did not appreciate the necessity of B diaciplmed fighting 
force. hlajor General Persons could have ~ r e n  up after a couple of 
attempts. but he continued to fight for his client 

G The Birth of the Triol Defense S e r ~ i e e  

Lieutenant Colonel John R. Hofiell wrote an  excellent article 
in 1983 on the establishment of the Tnal Defense Service ITDSI and 
I high]? recommend IT to anyone interested in an extentive examm8- 
tion of this watershed development in the Arm? JAG Corps 43: I *ill 
not attempt to revisit Lieutenant Colonel Howell's able treatment. 
hut  rill instead focus on the personalities inuolxed and Major 
General Persons Inside knowledge of the behind the scenes b a t t l e s  
fought to  create a separate defense eervice 

While Major General Persons was t he  Judge Advocate in 
LTAREUR. he encouraged SJAs to separate the defense counsel as 
much as poanble. assign judge advocates as defense counsel and 
leave them there For a >eari38 During his first year as TJAG. Major 
General Persons realized that "encouragement" v a s  msuffment 
motii-at~on t o  SJAs Same SJAs continued to assign "the ir  greenest, 
most inexperienced counsel to the defence function 'w9 In  December 
1976. ?rIajor General Persons issued a directive Do not a s s i p  an 
officer as defense counsel until they had ar leaat four months in ser- 
vice. and they had to serve a l ~  awlatant defense counsel first liO 

Same SJAs thought n l q o r  General Per ions was interfering 
with their internal operations Others understood what he was try- 
ing to do and were already complying with his drectiLe 441 During 
his command v m m  Major General Persona also encouraged SJAs to 
provide separate buildings to defense c0unscI If p o s s i b l e ,  or. a t  a 
rnmirnum, separate entrances 4(2 He also encouraged SJ.48 to aszigm 
B solid middle grade officer to head the defeme office 443 In the end. 
he realized this b i a s  t o o  much to ask of SJAe It WBE not fair to 
expect them to put their b e s t  person in the defense office 44i The 
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only way to avoid even the appearance of "improper hanky-panky" 
was to create a separate defense cham 445 

hlajor General Persons' other motivation for creating a sepa- 
rate defense chain was to provide "professional discipline and to 
increase the level of competence of defense Iawyer~. ' '4~6 If anyone 
ather than another defense eoun~el  is charged with the superv~sion 
and traming of young defense counsel, "you are always running the 
risk of your efforts being misinterpreted," either in the rating of the 
officer, or the assignment of the alficer's duties.4" 

When asked about his strategy for developing the TDS, Mqor 
General Persons stated, " I  sort of turned Colonel [Robert B.1 Clark 
loose, and I gave him some good people to help research and "ne, 
and I gave him pretty much carte blanehe."'48 However, Major 
General Persons' biggest hurdle was the  Army Chief of Staff, 
General Rogers, who did not like the idea. He thought that defense 
counsel were already out of control and that under B separate sys- 
tem they would became even mom out of 

Colonel Clark interviewed many commanders in preparation of 
the proposal. The majority of the commanders supported the idea.45o 
After the proposal was completed, Colonel Clark sent a copy to each 
of the major subordinate commanders for their eomment.'s1 The 
Commanders.in.Chief in USAREUR, Korea, Forces Command, and 
Training and Doctrine Command all supported it. General Don 
Starry, the commander of Training and Doctrine Command, stated 
"if Larry Williams and Wd Persons think this is a good idea, I have 
enough confidence in their  judgment tha t  I think it is a goad 
idea."462 General Rogers remained unconvinced.453 

M q o r  General Persons told General Rogers that If the Army 
did not do this an Its own, then Congress or the courts would do it. 
General Rogers was aware of Judge Fletcher's activism, and Major 
General Persons was aware of the civilian bar's grumbling about 
mil i targ ju s t i ce  through his  a t t e n d a n c e  a t  n u m e r o u s  A B 4  

I d  
jji Id 
44; (d 

Id  st 118 Howell states thsf. in March 1877, Mryor General Persans directed 
Colonel Wayne Alley "to B b s i p  end lake the a c t m a  necenssry to  establish a ~epsrs ie  
defense arisnliatlan "Howell. supra note 437 at 30 

41' Grad Course w1 11. supm note 1. sf 122 
650 Id .:- Id st 123 
4% Id  
453 Id 
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functions 464 Major General Peraone thought that this argument. 
more than  any others.  probably persuaded General Rogers t o  
approve the test program 455 

TMO weeke before his retirement, Major General Persons had 
the final decision paper for the creation of the TDS sitting a n  his 
d e s k  lh6 General Rogers and others on his staff gave ever>- Indica- 
tion that if the Office of The Judge Advocate General presented the 
Chief with a yes or no decision on a full-fledged TDS. the answer 
would be no.45- Major General Persons is not sure who came up 
with the idea, himself, Major General Williams, Brigadier General 
Harvey or Colonel C l a r k ,  but they decided to ask for a test pro. 
gram first 4 s  

General Rogers approved the test program and it was a EUC- 
cess.is9 General Edward C .  "Shy" 14eyer460 replaced General Rogers 
at the time of Major Generai Persons' retirement 461 General >leyer 
w a s  the deputy chief of staff for operations under General Ragera 
and hlajor General Persons had bnefed him extensivelj on the TDS 
He fulls supported the proposal and in November 1980, after B two- 
year Army wide test, "TDS was given permanent organizational Sta- 
rus '462 However, Major General Persona was disappointed. "I'm not 
going t o  accomplish something that I set aut to do four years ago ' ~ 3  

I have outlined some of the major initiatives and piograma 
Majar General Persons implemented while TJAG. Howveier, the 
reader should not conclude that Major General Persons and >lajar 
General \Villiarns were mtwists who set out to reshape rhe Arm? 
JAG Carpa To the contram, Major General VAlliams explained to me 
in our interview that Major General Persons' predecessor had aub- 
mined  numerou j  proposals to the Army leaderahip during his 

Id  at 126.27 Howell btatea that. on 3 Febmaw 19:8 hlalor General Perlore 
iubnirfeo t h e  proposal t o  General Rogers recommending immediate 1mp1emenfaf.m 
ul thovt  R test and that an 18 hlarch 1978 General Roeere reeared the  recornmenca " "  
r i m  but authorized a me-)ear Le~t H o w e l l  6 u p m  note 437 at 32 

w 
400 

Grad Course ,01 I1 supra note 1. sf 127 
.Ai a Lieutenant Colonel i n  1964, General Me)er WBE the Depul) Commsnaer 

of Is: Czia ln ' i  3d Brigade during the Plelku Campaign IP the Ia Drang Valle? 1 D 
COLEV<\ PLE KLI THE D m x  O F H L L ~ C O P T E R  \11Rr*i.E I \  \ l E n u $  I76 19668 General 
&er 8130 had been the 3d Infantry Division Commanding Generel ~n X u r i h u - g  
II he? Brigadier General Perbons *,as the IXARELR Judge hduacafe 

461 Glad C o - r s e i a l  i1,supio nore 1 at  12: 
JG 
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& i e r  8130 had been the 3d lnfantlv Division Commanding Generel ~n X u r i h u - g  
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tenure, man: of which had nothing to  do with legal inark.464 Allapr 
General Persons felt  t h a t  t h e  Office of The  Judge  Advocate 
General's legal mission had suffered because of thi3 activism He 
and Major General Killiams made a conscious effort a t  the begin. 
mng of their tour to step back, take a loner profile, and focus on 
providing the Army with timely, qualltg legal serwce 

X General Obiernations Regarding Various Topics 

A. One Year Tours 

Major General Persons expressed some concerns with the effect 
of one-year tours in Vietnam These concerns are relevant to recent 
military operations Major General Persons noted two schools of 
thought regarding one rear tours. On the one hand. morale benefit- 
e d  "[Pleople knew that they only had one-?ear and If they didn't get 
zapped in one->-ear . the>- ueren't gomg to get zapped"466 On the 
other hand, one ?ear tours contributed to soldier stalemate,  an  
unwillingness co take chancea.466 The "DEROS spndrame" takes 
over, and soldiers with a month or less left in country nould become 
verv cautioua "In other words. if you had to stay there 'until the war 
was won,' BE it WE m W'oorld War 11, they might hare gotten on w t h  

n oversimplification, because I think the 
to %'in the war in the oxerall sense ~n 

B Professional Pa? for Judge A d u c a t e s  

In 1969. Congress considered and rejected professional pay 
(propay) for judge advocates 466 Major General Persons did not sup. 
port the proposal He noted that the draft uas still in effect, and the 
JAG Corps had plenty of l awyrs .  Major General Persons felt there 
were practical problems in Implementing propay The purpose of 
propay WIL to retam good young attorneys, and it was not needed 
for lieutenant colonels and colonels becauee they did nut pose B 

retention problem Therefore. when would the propay atop, when the 
judge advocate made \lajar General Persons also had 
philosophical objections to propay: 

any o f t h e  other staff elemen 

466 I d  
Id 
Grad Cvurce 101 11 supra note 1. ai 7 3  
Id  ai 7 3 - i 4  
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[Tlo me 11 was a divisive thing It made UB different from 
the rest of the Army and It's hard to justif? in an) kind oi  
intellectual way that )ou should pay a law?er-Captain. 
Major. Lieutenant Colonel-more than an 1nfanty)man or 
a helicopter pilot or a tank battalion commander e - o  

C. Qualities of u Good SJA 

Major General Persons looked for certain characteristics I" an 
officer to determine If he or she would make a goad SJA They must 
be "forthright and vigorous and not bashful ' ' - ~  They must be fiexi- 
ble. Commanders are in the field during the day and the only time 
SJAs can take care of legal busmess 13 la te  a t  night hlost Impor- 
tantly, they must really want to  be an SJ.4 

There are 80 many opportunities to fail a t  the DiLisian 
55.4 level and that's really the truth of the matter . . I t  I 

the closest thing to command in the JAG Carps ~n the 
sense of youre directly responsible for people. but youre 
8150 responsible for a whale lot of action rhat's gotta be 
taken in sequence, on time or else rhe whole enterprise 
may go dawn the tube 

D. The Leadership Role of an SJA 
One of the toughest joba for an SJA 1ni.01i.e~ reining m a com- 

mander who insists on doiny something which ma? not be illegal but 
is simply unwise Majar General Persons explained the difference 
between the two situations 

4.2 

It's not a question of a judgment call. 8s a great man? o f  
them [~ssuesl are not black and white. rhere is some legal 
support for the pasman he feels very strongly he's going to 
take and he'll take the risk. That's what he yeti paid for 
But, where you have a case where he's g a m a  do something 
that 15 el earl^ illegal. and x ' s  not going t o  be good far him 
or the Army or the command, no*' what do >ou do"*-3 

Major General Persons recommended that if  you have rried unsuc- 
cessfully to change the commander's mind. and he or she 1s going TO 
do something ~ l lega l .  use >-our technical chain 1Iajar  General  
Persons quoted Major General Decker. as 
pens, that's why we've got a technical ch 
phone and call me t\\enty-four hours a day. anywhere If I m not ~n 

4n id at  74 
4.. id a t 9 0  
"-i Id  a t 9 1  
li3 id at 33 3 1  
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Vashingon,  you can get a hold of me anyahere in the world and 
1'11 call that  commander and talk with him "474 Noting that  an  
orerwhelmmg number of commanders want to do the nght  thing, 
hlajor General Persons stated that  he never had to play the ulti- 
mare "ace in the hale,' which LE. "Sir, if you like your job, you'd bet- 
ter do it this way"4T3 

E Choosing SJAs 

SJA assignments  4;6 He rel ied heavi ly  on hie two Chiefs of 
Pereannel, Plans and Training Office; the first was Ronald M 
Holdaway and the second was Xdliam K. Suter."' Major Generai 
Persons frowned on active lobbying. He put out the word that it was 
a waste of time to try and influence or change a decision once it was 

He firmly believed that "if you ever let someone in your 
door. uho can bleed and crg- and throw up on your desk and whatev. 
er, and > o u  ere moved to change i t ,  within no time a t  all the 
grapevine. knoirs I t ;  that  all you've got to do is raise enough hell, 
and you won't go to Korea or you can get a achool assignment 
changed or 

hlajar General Perrons did everything he could t o  bring credi- 
b h t >  to the system. He felt .'Y 

you sag you were gonna do too 
this stuFf.'*80 One of the uq-s  
liahing all JAG personnel pohmes in the personnel d~rectory.~ 'e~ He 
also Initiated a policy of using boards for all d e c t i o n  decisions. 
a c c e w o n  boards, retention boards, extension boards, graduate 
course boards. Leavenworth boards.48z This 'Business like" approach 
w a s  fairer. and it removed the appearance of favontism and "goad 
old bo>-' networking Major General Persons regularly got calk From 
Congressmen. and others. trying to get a C O U ~  or a nephew into 
the JAG Corps or into a school By impiementing a selection board 
system. he could 'look them right in the eye and say 'A board eonid-  
ered it "'4C3 

AS TJAG. niajor ~ e n e r a i  P W ~ S  reserved final appro~ai  of ail 

+-* Id st 31 
1 5 Id at 34 

Houeier,  he g a i e  his LSAREURJudge id ioca re  ieroparerorer SIisrs~sl- 
menfs ~n German? Id ai 59 

4. Id  at 6 4  
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F Major General Persans'Mentois 

Major  General  Persons rtated tha t  Generals  Deckei and 
Hodson were his role models Adi General Decker was a brigadier 
general when Major General Persons \bas a brand new captain in 
the  Pentagon.465 h l q o r  General  Persons admired thar I l a jo r  
General Decker ''never stinted an ounce of his energ)- or abilities on 
behalf of the Army and Corps."4i6 He also respected him as a soldier 

.H]e always looked like he stepped right out of a band box 
I mean hia shoes gleamed His uniform fit He stood up 
straight He looked like a soldier. And when he came to 
visit you in the field you were delighted to take him in 
and meet your commanding general There were other 
general officers who didn't quite fit that bill?d7 

XI Conclusion 

.?t the conclusmn of the 15.aar College oral histon Colonel Crean 
told Major General Persons that both he and Colonel Green 'felt 
that your history and your contribution and what you went through 
as a J A G  should b e  recorded for t he  Army's history w1 After 
acknowledging their  effort, hlajor General  Persons rtated "[I! 
thought lou 'd  never ask."463 The entire JAG Corps should be rhank- 
ful that  someone took the time to record Major General Persons' 
Illuftnaus career 490 

There is a phrase Army officers use when they want to faster 
creatmt) and innovation in a subordinate 'Think outside the box " 

ation ai t h e  Genera 

o n  Wittou? that ronrrib 
e World l l a r  u.au!d nece 

Ine!fecriie and mscredi'able epmade ' I d  ar 210 
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Major General Person8 Spent the bulk of his career thinking outside 
the box As one would expect, life outside the comfortable routine can 
be turbulent. Major General Persons weathered the turbulence and 
became a true innovator, a fearless advocate for the JAG Corps His 
ideas and programs can be seen in ever). aspect of today's Carps He 
is a role model for erely judge advocate, regardless of age or rank. 

Major General Persons knew when to confront a commander. 
and he knew when to retreat and fight the battle another day HE 
sense of duty and service was unflinching. He believed strongly in 
putting goad people into positions of responsibility and letting them 
do them job with minimal interference and maximum support. 

Time and space prevented me from including all of Major 
General Perians' fascinating stories of historic times in the Army 
JAG Carps. I encourage all judge advocates to read the two oral his- 

One will gain a practical historical perspective on many 
programs nhich still exist in the Army. The most important reason 
to read the oral histones is that one can see that Major General 
Persons experienced the same day.to.day problems that all judge 
advocates encounter. He got assignments he did not want, only to 
realize later that things worked out for the best He got jobs that he 
did not want but eventually enjoyed. He worked for good and bad 
bosses. He e ~ e n  thought about getting out of the Army. But through 
It all. we learn from Majar General Persons "not to throw up bow] 
hands and pi.. up, instead, shrug gaur shoulders pull your helmet a 
little lower over your ears and early 

At the  conclusion of the Graduate Course oral  history, the 
audio tape runs out as Major General Persons refers to the just corn. 
pieted intewiew sessions, "I don't know If i t  [hi3 oral history] E of 
any value, but, ah  . . . ?a You be the judge 

a The oral hiatorlei  are arch l i ed  in the Libra ry  o P T h e  Judge A d i n c a r e  

Grad Course 101 I supra m r e  1. sf 169 
Grad Course v d  I1 wpio  nore 1. sf 229 

General's School. Charlorle~uille. V~lrglma 

492 





19961 ISRAELI MILITARY GOVERNMENT 245 

THE PRINCIPLE OF LEGALITY AND 
THE ISRAELI MILITARY GOVERNMENT 

IN THE TERRITORIES 

BRIGADIER GENERAL URI SHOHM- 

I. Introduction 

Since 1967, barely nineteen years from the date of its founda- 
tion, Israel has  been in control of t w o  areas of land commonly 
referred to today as the T e s t  Bank and the G a m  Strip {Vhile this 
control has been given various legal names, depending on one's per. 
m n d  pomt of view-"rnilitar). admimatration," '"obelligerenr occupa- 
tion," or  "liberation"-the facts of the matter remain the same 
Israel, with B current population of around fire and a half million. 
has far o ~ e r  two decades been in control of an  Arab population CUT- 
rently estimated at around t w  and a half milimn people.' a large 
percentage of *,horn tend to vie\\ Israel's pretence with something 
less than enthusiasm. 

Far the sake of allegorical comparison. imagine the United 
States being in control of an aiea of land a quarter its o ~ n  size. 

E ~ t ~ r n a f e  publmhed ~n El Qadi muspaper. 4 Seprember 1996 
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located just scant miles away from major United Stater cities. and 
populated by no less than  120 million Iraqis JVith a f e r  minor 
adjustments, these m e  the circumstances Israel has had to face 
since 1967. 

The Israeli control of u h a t  1s collectwely referred t o  as the  
Territories'' has been the subject of deep.rooted contimers within 
Israeli society itself. The extreme parties of Israeli pal 
advocated either annexation Ion the extreme right) or  1 

establishment of an independent Palestiman state ton the extreme 
left). In between. the majority of the  Israeli population probably 
view the  Israeli control of the Territories as a necessary, albeit 
uncomfortable, situation imposed on Israel by the militar~-political 
condition of the Middle-East 

Regardless of their political viewpoints, all Israeli gavernmenta 
from 1967 to the present have laid down B strict requirement that 
all activities of the Israeli military in the control of the Territories 
must adhere t o  the principle af "the rule of law'' for as the philaso. 
pher  J o h n  Lacke said in 1690,  'Yherever  lair ends .  t ? r a n n y  
begins 112 

It  1s t h e  purpose of th i s  ar t ic le  to give a relatively brief 
overweu of the problems Israel has had to face in the implementa. 
tian of the principle of "the rule of law.' and the solutions Israel has 
found, or sometimes m e n r e d ,  for these problems 

The difficult challenges faced by  Israel in this context are 
brought into sharp  focus when contrasted with the  approaches 
adopted by all other "occupants" in the  post JVorld War I1 era 
Whether based on a purported request for mterwntmn by the local 
government (e g . Afghanistan. Grenada). claims of sovere>gnty by 
the occupier (e  g , Kuwait, Western Sahara, East Timor,. or ~mple. 
mentation of the principle of self-determination (e.g I Bangladerh, 
Cjprus). it has been the policy of all modern "occupants" to denj the 
relevance of t h e  Hague Regulatio 
Convention to the circumstances in qu 
spectire. Israel s acknowledgment that 
are subject to or guided by previously untested international legal 
standards, a t  leait in the  modern context. 1s worthy of note 8 s  B 

landmark in the  formal applicability of such rules. as well as in 
terms of the practical and inevitable difficulties of traveling hitherto 
uncharted ground 
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11. 1967-1993 

A The Historical Background 
To fully understand the situation in which Israel has found 

itself for over twenty-five years. one must first have some basic 
understanding of the historical events which brought about the cur. 
rent state of affairs May and June 1967 were destined to be two of 
the most important months in the hietory of the [then) mneteen- 
year old State of Israel. At that  t ime,  Israel was completely SUP 
rounded by hostile Arab nations, intent on eliminating the upstart 
Jewish State and thereby rectifying what in their eyes was nothing 
more than a temporary historical footnote. 

For the sake of brevity, the events leading up to the 1967 "six 
day war" can be summarized chronologically as follows: 

a. >fay 15 Egypt mobilizes its armed fareea; 

b. May 16: Egypt move8 forces into and BCIOSE the  Sinai 
Peninsula, towards the Israeli border, demanding the withdrawal of 
all United Nations forces from the r e ~ o n ,  

c May 19 The United Nations peacekeeping force stationed 
in the Sinai, comprised of over 3000 soldiers From six nationalities. 
accedes to the Egyptian demand and flees the reoon. therebr, e x ~ o s -  
mg Israel's southern border to Egyptian attack, 

d May 22. Egvpt publicly declares the Straits of Tiran. Israel's 
only southern sea access to the Indian Ocean and a vital trade route, 
closed to all Iaraeli shipping; 

e May 2 5 .  Encouraged by Egypt-Syria, Iraq, Jordan and 
Saudihrabia commence moving troops to the Israeli borders: 

F June 4:  Arab soldiers, tanks, aircraft and artillery amassed 
on Israel's frontiers outnumber Israeli forces by B ratio of three to 
one." 

Arab intentmnS were clear. On May 2 7 ,  Preeident Kasser of 

Our basic objectke will be the destruction of Ierael The 
Arab people want to fight . The mining OF S h a m  el 
Sheikh is a confrontation with Israel. Adopting this mea- 

E B p t  made a public statement proclaiming. 

. 
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sure obligate: us  to be ready to embark on a general war 
nith Israel 

Preeidenr i r r f  of Iraq. predecessor to the mirent Iraqi pres,. 

The existence of Israel E an error I\ hich must be rectified 
Thii E our opportumtg to wipe OUT the ipnommy which 
has been with us  since 1948 Our goal 1% clear-to wipe 
Israel offthe map 

And f inal ly .  t h e  Cha i rman  o f  t he  Palest ine Libe ra t ion  
Organization. Ahmed Ghukamy. predecessor of the current Chair. 
man, Yasrer .Amfat. stated on June 1 as follona. 

This 1s a Rghr for the homeland-it 1s either us or the 
There 13 no middle road The Jews of Palestine 

'e t o  leave W k  ud1 fachtare  rhem departure to 
mer homes Any of the old Palestine Jewish popu- 

lation uho  wrvive mal stag but 11 1% my ~mpressmn that 
none ofthem \+111 s u n i b e  

Recognizing > t i  plight Israel decided to launch a preemptive 
air strike agamsr the Eg?.ptian air  force. destroying most of Its 
planes on the ground. As the ensuing conflict prayed, the quickest 
way of ending a a a r  IS to lose i t i  The war lasted only SIP dais ,  at 
the end of ahich Israel had succeeded in protecting all of its bound. 
anes and had taken posieaaion of the follawmg areas: 

a From E a p t i a n  contml. the Sinai Pemnaula ithe launch base 
for the Eg?.ptian offenme agamst Israel; and the Gaia  Strip lfrom 
which rerrorist attacks were launched against Israel throughout the 
1950s and 1960s 

b .  From Jo rdan ian  control. t h e  West Bank  lfrom which 
Jordanian farce? and artillery had threatened to  cut Israel's narrow 
eight mile aaiat  m half, and East Jerusalem and 

c From S>rian control, the Galan Heights ithe launching area 
of the Sjrian offensne and of numerous at tacks prior TO the 1967 

Thus, at the end of the Six Day War, Israel found irself control- 
ling terntori three times larger than its previous borders. and uith 
the responsibility for an additional one million Arab residents of the 

dent. Saddam Hussein. proclaimed a similar intention. 

w a r  

Id  sf 6; 
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West Bank and the Gaza Strip Israei's offer, immediately after the 
war, for the return of ail the newly acquired terntonee (except for 
the united Jerusalem1 m return for a full peace with its neighbors 
was totally rejected by all the Arab countries, who chose to proclaim 
instead the "triple negation doctrine," no peace with Israel; no reeog- 
nition of Israel, and no negotiation with Israel.3 As a result, the  
State of affairs an the ground m the N'e'est Bank and the G a m  Strip 
would remain relatively unchanged for twentyseven years, until the 
Israel Defense Farces (IDFI withdrawal from the Gam Strip in 1994 
ab part of the implementation of the Israel-PLO agreements which 
shall be addressed later. 

E .  Israel's Legal Status ~n the Terntortes 

One of the first questions Israel had to face and answer Imme. 
diately following the end of the Six Day War was, '?%at 1s Israel's 
legal position in relation to 1ts presence in the Territories?" It should 
be stressed that this question was anything but theoretical, for the 
legal position adopted by Israel ~n this regard would have far-reach- 
ing practical eansequencee for the inhabitants of the  Territories. 
Three different legal approaches were advanced: 

a. Israel is the occupant of the Territories and therefore should 
hold and govern them in accordance with the principles of public 
international law applicable to belligerent occupation, 

b Israel is the "missmg owner'' [sometimes referred to as "the 
missing reversioner") of the Territories. This proposition was based 
on three separate  facts: (1) the 1947 United Nations Partition 
Resolution which proposed dividing Palestine into two separate 
states, (2) the illegality of the Jordanian annexation af the West 
Bank in 1960 (reeomned onlv bv two countries-Great Britain and " .  
Pakistan); and (3) the Territories had been acquired as B iesult of a 
legitimate use of self defense.10 

e. Israel is the "trustee' of the Territories for the local papula. 
tion until they will be able to form their own self government. 
According to the proponents of this view, following the end of the 
Bntieh mandate over western Paiestme, the true sovereignty over 
the  West Bank ,  a l though l a t en t ,  had been t ransferred to the 
Palestiman reeidents. 
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After ~ermu6 political and legal deliberations. Israel chose to 
adopt a mixed practical approach Israel would not acknonledge de 

j u r e  that the Terntones are occupied territor2. thereby effectively 
setting aside the political aapect of the question, bur it would govern 
the Territories de facto under the provisions of customary mterna. 
tmnal law applicable t o  belligerent occupation l1 

In light of this decision. the Israeli milltar?. government of the 
Territories was spec~fical!~ Instructed to abide by the relevant prmi. 
m n s  of cuatomary international law espec~ally those principles 
embodied in section I11 a i  the 1907 Hague Regulations relaring t o  

ar) Authority over the Territory of the Hostile State" #here- 
r referred to as the 'Hague Regulations"1. 

Regarding the other V ~ ~ I O U B  international conrentions mhich 
apply in occupied terntor? le .8 ,  the Fourth Geneva Coniention 01 
1949 and the 1964 Hague Convention for the Protection of Cultural 
Property] Israel. again without acknoaled 
are in fact occupied territoiy. and further u 
rentions had acquired the status of c u m m a  
tmnali internatmnal la%, Instructed all of its 
prov~smns. incorporating them into the IDF internal 

Pa ren the t~a l ly  it 1s interejting to note in this context that  rhe 
Israeli Supreme Court presiding as the Israeli High Caurr of Justice 
~ H C J I .  has repeatedly refused t o  accept claims tha t  the Fourth 
Geneva Convention has attained. a i  a whole. the status of custom- 
ar? international ]ai+ l 3  This result. although relative13 unpopular 
~n the mte rna tma l  legal community. 1s not as surpming as I t  may 
seem if one takes into consideration that,  as far as Israel 1s m a r e .  It 
1s the onl? countr) in the world ahich hac actually applied the pra. 
ws~ons  of the conveniion on a continuing basis This. of COUIEI.  has 
not sropped the Israeli authorities from applring the humanitarian 
provisions of the concentinn a n  B case-by-case baais 

C The Legal Structure of the Isrueh Jfzlita9 G o u r n m e n t  rn the 
Territories 

In accordance \ inh  accepted ~nternatmnal practxe. upon tak- 
ing control of the Territories. Israel appointed a high ranking mil>- 
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tary officer in each area to the position of "Military Commander of 
the Area." Each Militmy Commander was gven the overall respan- 

p e a ?  of the administration of the area in question, 

To manage this newlyacquired population (equal then as now 
t a  approximately 40% of the  en t i r e  population of Israel) each 
Mili tary Commander  eatablished a subord ina te  Mili tary 
Government, employing a cadre of Israeli staff comprised of both sol- 
diers and civilians. The handling of the day.to.day affairs of the 
Pa le s t in i an  population was left  mostly in t h e  h a n d s  of t h e  
Palestinians formerly employed m the Jordanian and Empt i an  
administrations, albeit now under Israeli supervision. 

This organizational structure remained in place until 1981. 
During that year, following sewrai years of 1sraeli.Egyptie.n negoti. 
ations concermng the establishment of a Palestinian autonomy in 
the Terntaries, Israel decided formally to separate the civilian and 
security aspects of the military government, thus establishing the 
Civd Administration l4 

Formally still under the authority of the Militaly Commander, 
in practice the Cwil Admmimation was placed under the direction 
of the Coordinator of Government Activities in the Territories, B 

high-ranking post in the hlimstrj of Defense. Deepite this functional 
separation, Israel planned to facilitate the transfer of civil authority 
to the Palestiman autonomy, if and when it were to  occur. Although 
the Israel-Egypt Paleetiman autonomy talks eventually fell through, 
t he  separation of t he  Civil Admmst ra tmn  from the  rest of the 
Military Government would prove very useful twelve years later 
when Israel and the Palestinian Liberation Organization com. 
menced direct negotiatmns for B peaceful settlement of their decade- 
long conflict. 

Under customary international law, the \Mitar)- Commander 
of the occupying forces holds not only the highest executive power in 
the area but also the power to legislate.'s However, the Military 
Commander's powers in this field are not unlimited for regulation 
43 of the Hague Regulations provides that the Military Commander 
muat respect the existing laws in force in the territory ''unless, 
absolutely prevented.'' 

Upon the entry of IDF forces into the Territories in June 1967, 
the term "lawe in force" was not easy to decipher in relation to the 

and the em1 affaiairs of the local population. 

Older Caneermng the Estabhrhment of the C n i l  A d m m s t r a f m  lJudea and 
Samariar (So 947, 1981 A s~rnilar Order *,as issued m the Gaia Efrrp 
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Territories Pnor to the Israeli appearance in 1 9 6 i .  the Rest Bank 
had been under Jordanian rule after being formally annexed t o  
Jordan in 1960. As e result. all Jordanian laui were in Force in the 
X e s  Bank Furthermore, some British Mandatory legxlation. rem. 
nants of the 1922.1947 British rule in Palestine. still remained ~n 
force. Finallg. in some obscure cases, Ottoman law. surviving from 
prior t o  World \ V u  I. still applied in the Weest Bank 

In the Gaia Strip, the situation was no less obscure. Prior to 
the Israeli victory in 196i, the Gaza Strip had been under Egvptian 
mditary rule but had not been annexed by Egypt As a result. the 
Egyptians had enacted several volumes of secuntyrelated laws and 
regulations specifidly for the Gaza Strip In most other fields. rhe 
prevailing lenslation remained the British Rlandatory Ordinances 
and Orders, together with some Ottoman remnants 

In other wards, the Israeli hlilitar?. Governments found them- 
sehes faced with two totally ne\< and singular legal systems under 
r h i c h  they had to administer B population of one rnillmn people 
Fortunately, the IDF Militar?. Adlocate Generaps Knit. responsible 
for all legal affairs in the M h t a r y  Gorernmenrs  was prepared. 
Prior to the outbreak of the Yay-June 1967 c r n s  the IDF hlilitar? 
Advocate General, erstwhile President of the Israeli Supreme Courr 
hleir Shamgar. had planned for this very contingency by preparing 
detailed files for each legal advisor. which contained the required 
international comentmns ithe Fourth Geneva Convention 1949. the 
IV Hague Convention 1907, and the 1964 Hague Convention for the 
prorectian of Cultural Property in the Event of Armed Conflict and 
the pre-printed initial versions of securit) I e g ~ l a r m n  far publication 
in the T e r r i t o ~  

Thus, soon after the IDF took control of the Territories, the IDF 
Milltar)  Commander s  published Proclamation N o  1. "The 
Proclamation Concerning the Aesumption of Power by the Israel 
Defense Forces. ' stating in article 1 the following 

The Israel Defense Forces have today entered the area 
and have assumed responsibility far government and for 
the security and public order of the mea 

Praclamatmn S o .  2 ,  issued immediarel? rhereafter,li added 
provmons relating to the issue of le@alatmn by stating the fo l low 

The law that was in force in the area on 7 June 1 9 6 i  shall 
remain in force, insofar as it does not  contradict this 

Ing 

-0 Proclarnatian c m c e r ~ n g  the Rewlafion ai Lax and Order #So 2 ,The Weeit 
Banks 1965 
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Proclamation C,P any Proclamation or Order issued by me, 
and with the imendments deriving from the ajaumption 
of power by the Isreel Defense Forces in the Area 

In effect. this article was the embodiment of regulation 43 of the 
Hague regulations ir the llilitary Commander's security legislation 

Since that tmw, the Milnary Commanders ~n the West Bank 
and the Gaza Strip, and their authorized subordinates. h m e  issued 
over one thousand a r t s  of primary legislation in each area (referred 
to in the Territories ~ 1 s  "Orders") and thousands of acts of secondary 
l e ~ s l a t m n  (termed "regulations,'' "provisions," or "noti~es"~.  Due to 
the differences in the law in force between the West Bank and the 
Gam Strip, the security legmlatmn ha8 required adaptation, result- 
ing In two nonidentical codifications, one in each area, referred to 
collectively as "the security legislatian." 

would assume that the security legxlation 
. related issues. Such would also seem to be 

the  intent ion of t he  d ra f t e r s  of regulat ion 4 3  of the  Hague  
Regulations, which specifically refers to "public order and safety" 

However, soon afi!er taking control af the Territories. the 
Israeli Military Commanders  found. to their  dismay. that  the 
admmistration of a m d h n  Palestiman residents requires legisla- 
tive intervention in numerous ciriliamrelated affairs Some exam- 
ples of these include new fiscal legislation required to amend out- 
dated fiscal legislation unsuited for modern economies. improved 
t ransportat ion legislation required 8s a resul t  of the marked 
increase in the  number of privately owned automobiles in the  
Territories, new telecommunications laws required as a result of 
the introduction of telepk,one networks, and many other spheres 
too numemu3 to mention t,ere. 

In  effect ,  t he  longer the  I s r ae l i  a d m i n i s t r a t i o n  of t he  
Terri tories cont inued,  t h e  more the  Israel i  authori t ies  were 
required t o  delve into additional civil spheres as the existing legis. 
lation, in force for a t  least devera1 decades. was found lacking This 
process. recognized by the Israeli HCJ as a S U I  generis situation, 
w'as commonly referred to :LE the "prolonged occupation doctrine,' 
and vas  interpreted 8s meeting the "unless absolutely prevented 
requirement of r e g u l a t m  43.17 

Today. following almost three decades of Israeli admmidration 
in the Territories, the Israel. security legirlatian and the previous 

For a detailed ma1)rir  01 the m.plemenfafmn of Regvlafian 13 me H C J 
69 51, 493 61.  &bu h a  et el r The Idilifan Commander 01 the n e i t  Hank et  0 1  
3782IPD 1 
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local l e~s l a t i an  are almost totally intertwined. forming a proverbial 
Gordian knot uhich I serioudg doubt it would b e  w ~ e ,  or even pas& 
ble, to unravel 

D Legal Scrutiny and Judicial R e ~ i e u  

Under the general decision taken by Israi?]. as previously stat- 
ed, to ensure that the Israeli Yilitaly Government functioned in all 
aspects in accordance with the principle of "the rule of law," the 
Israeli admmstratmn established numerous legal checks and bal. 

First and foremast in this respect m e  the  legal advisors of the 
area Each area IS appointed a senior legal PCIVISOT lusually bearing 
the rank of colonel or lieutenant colonel) whom, together with his 
staff, are responsible for providing legal advice to all IDF authorities 
active ~n the mea.  from the Milltar). Commander and the head of 
the Civil AdmmiEtratmn through all the  chains of command and 
down to the simple soldier on patrol or manning a checkpoint. 

In effect, the legal advisors serve dual roles On the one hand, 
they dispense legal advice in all fields (both securit? and civil affmrs) 
and 8s such are not much different than their counterparts in civil- 
ian life. In this capacit>- they also represent the military authorities 
before the various courts and tribunals, which adjudicate cases relat- 
ed to Israel's activities in the Terntones On the other hand, the legal 
advisors also serve as legal aatchdoga. directing the militam authori. 
ties on the ''do's" and "don'ts" of milltar). go\.ernment. not hesitating 
to open dismplman. or even more forceful imoceedinge against mfrac. 
tions and walatmns of lDF laws and repllstmns. 

This dual role of both l a w p i  and supervisor prompted the 
Israeli authorities to refrain from placing the legal advisors under 
the command of their military 'clients '' Inctead, all the legal advis- 
ers are under the direct supervision and command of the Militaly 
Advocate General and his staff. thereby freeing the legal advisors, at 
least ~n theory from any potential confl,-ts af"dua1 105-alty," and pro- 
viding an addinonal supervisory "umbrel ld  for thew action8 

In addition t o  the quasi-supernroi? role of the IDF legal adw. 
SOIS, the Territories contain quite a sgmfieant number of judicial 
and quasl-Judicm1 fo.1, mended to deal with the c~vi l ian and securi- 
ty aspects a i  the liver of the local population These organizations 
include the f o l l o w ~ n ~ .  

B The local Palestinian criminal and c ~ v i l i a n  court sysrem 
established prior to the Israeli administration and allowed bg Israel 
to continue functmnmg This system deals with a11 non-security 
related offenses and suits. 

antes. 
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b. The relig~oue tribunals, uhich decide on questions of a reli- 
gious nature Separate tribunals exist for each r e l i p u s  persuasion 

c The military courts, established by Israel in 1967 in accor- 
dance with customary international law.18 These courts deal almost 
excluswely with security related offenses, although they have juris. 
diction over all cnrnmal offenses in cases in which the security of 
the area or the presenation of public order 80 requre.  

The military courts are presided orer  by military judges, senmy 
IDF lawyers who enjoy total independence in the execution of their 
judicial duties and are subpct only to the law It should be etressed 
that the rules of evidence and procedure m the military courts are 
based on their counterparts in the Israeli criminal Court system and 
the IDF court.martmls, thereby ensuring the protection of the rights 
of the accused. 

d In 1989, following a petition t o  the HCJ.IQ the Israeli author- 
ities established an  appellate military court, authorized t o  hear 
appeals for both defense and proaecution, against the decismns of 
the military eourts. 

It should further be noted that the > h h t a g  Commanders, while 
they do not have judicial powers. are empowered under the security 
legidation t o  mitigate punishments established by the mdttary 
courts and to grant pardons. In the same context, one of the more dif- 
ficult questions faced by any occupant is whether to allow the local 
population to file claims and suits against it Taking into conridera- 
tion that the source of the occupant's power IF rooted m its military 
supremacy, It IE  an accepted principle of international law that an 
occupant I S  neither bound bg the laws nor subject to the jurisdiction 
of the courts of the occupied state.20 Accardmgly. the abhtj-  of mem- 
bers of the local population to bnng legal proceedings against the 
occupant is B policy matter at the discretion of the occupant 

Israel, recognizing the necessity to strike a balance between 
the relative "immunity" of the military government and the d e a n  
ability, from a humamtanan perspective of allowing the local papu- 
lation aome recourse ~n eases in which they feel themselves wronged 
by the Israeli authorities, has opened three separate avenues for 
this purpose 

Sei .%rticle 66 of t h e  1949 Faunh Geneia Conienbon Rela 

H C J  87 83 *nub > The ll l l l tar .  Commander of the Weif B a i k  4211 PD 
of Civilian Persons in Time of War 
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First. under an Order iasued by the Military Commanders in 
1966,'l Israel established the post of a d a m e  staff officer Any local 
inhabitant who believes he has been urangl: damaged a i  a reiulr of 

claims staff officer who E generall: B full? qualified Israeli l a y e r  

To ensure 8s far as possible. the impartial nature of the deci- 
smns of the claims ctaff officer, all his decisions ma? automat~cally 
be appealed before a claims appeal committee. At this point I t  
should be stressed that the claims staff officers over the >ears hare 
dealt with an extremely large number of c1a1m5 of all kinds (stan- 
dard torts and security related acts:. proving the efficacy of the posi. 
lion, and reaffirming the reasoning underlying its establishmenr 

It should further be noted that the only type of claim specifical- 
ly excluded from the junsdictmn of the claims staff officer is a claim 

a result of military activity carried our 
ch the military commander has certi- 
wed on accepted principles of cu~ ton i -  

ar). international la\\ ~ i r t i c l e  231g1 of the Fourth Hague Convention 
and Article 53 of the Fourth Geneva Conventions is only utilized in 
exeeptmnal cases. under the supervising e>e of the legal adiiaar of 
the area. 

The second forum established by the Israeli milirar? gacern- 
ment 1s rhe Appeals Committee, established in 1967 bg Order of the 
l h l i t a p  Commanders z2 As opposed to the claims staff officer. a h a  
deals solely with claims for damagej. the Appeals Committee hears 
appeals lodged by local Inhabitants againat decisions of rhe leraeli 
Militaty Government under local and security Ieg~slarion For e 
ple. if a Palestinian resident of the !Vest Bank feels that the dec 
of the Israeli C U S ~ O ~ S  concerning an  appraisal of imported goo 
unfair ,  he  may appeal  t o  the Appeals  Committee against  t he  
appraisal Throughout the years. the  Appeals Commirrees h a b e  
dealt with myriad subjects. with the main focus on fiscal and proper- 
ty-related matcers 

The Appeals Committee 1% headed by a chancellor a fully quali- 
fied I ~ r a e l i  lawyer, usually a member of the Il i l i tar)  Advocate 
General's Unit. I t  should also be noted that the decisions of the cam- 
mittee are in the form of recommendations t o  be brought before the 
Military Commander or the Head of the Civil Adminisrration for 
thew decision 
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The third, and perhaps most interesting, avenue open to the 
Palestinian residents of the Terntonee is the Israeli national court 
system, and especiailp the HCJ. Due to the unique nature of Israeli 
policy in this regard. some elaboration would Seem warranted on 
this point. The Israeli HCJ was established d u n n g  the  British 
Mandator). rule over Palestine Ire mandate under the British leds- 
lation - 8 s  to deal with d l  matters requiring resolution "far the 
administration of justice" and this mandate remained unchanged 
upon the establishment of the State of Israel in 1948 23 

One of the questions Israel had to face following the 1967 War 
was whether to allow the Palestinian residents of the Territories to 
petition the HCJ concerning the actnit lei  of the Israeli Military 
Government The question was faar from a simple one. 

On the one hand, not only does customary international law 
not require such a course of action, but a careful study of past inter. 
national practice showed that other countries had been loath t o  open 
their national courts before the inhabitants of terntorlei adminis- 
tered as occupied territories Pia precedent R B ~  found of a state 
allaaing such B right of appeal in similar circumstances. For exam. 
ple, the British Act of State doctrine, which acts as an obstacle to the 
review of executive acts concerning other states or their residents, 
also applies t o  the i e ~ i e w  of measwes adopted w t h m  the frame- 
work of an occupation. In the same ie in,  the French Consell D'Etat 
rqected a contention that activities of the French Commander-in. 
Chief in occupied Germany after Rorld War I1 were subject to the 
jurisdiction of the French C O U T ~ E . ~ ~  Moreover, United States federal 
courts hare consistently barred recover?. of damages caused by mili. 
tary operations conducted abroad 25 

On the other hand, several considerations favored the apposite 
approach (in addition to Israelis' uell known fondness for legal pro. 
ceedings, second only t o  that ofthe United States1 

a It was believed that allowing the Palestinians access to the 
Israeli court q s t e m  would prove the benign intentiom of the Israeli 
government. equivalent to publicly stating, "5Ve have nothing to 
hide " 

b I t  was hoped that enabling such access would he influential 
in eonrincmg Palestimans of the advantages of a democratic system 
based on the rule of law 

'j BASIC Law T H E  Jun c u m  art  1 5 i c l ,  19611 
24 

26 Committee of L'nired States C l u i e n l  Livrng in Nicaragua et a1 , Ronald 
Reagan. 886 F2d 438 8D C C n  19898. Industria Panaflesdora S A ,  et  a1 1. Umted 
Srstei. 763 F Eupp 1154 D D C 19911 

IF. re Societe Bonduelle et Cie. 119511AD Case no 177 #June 29. 19511 
BASIC Law THE Jun c u m  art  151 

24 IF. re Societe Bonduelle et Cle. 119 
26 Committee of L'nired States C l u i e n l  Livrng in Nicaragua et a1 , Ronald 

Reagan. 886 F2d 438 8D C C n  19898. Industria Panaflesdora S A ,  et  a1 1. Umted 
Srstei. 763 F Eupp 1154 D D C 19911 
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c Laat. but perhaps not least such a decision would sene  to 
strengthen the political ties between Israel and the Territories. with 
each petition b j  Palestmmns to the Israeli court system serving as 
an Implied recognition of the Iegmmacy of the Israeli control over 
the Territories 

In hght of the aboie. the Israeli Ministry of Justice and the 
IDF Yilnag Adiocate Generah Unit ultimatell- agreed not to chal- 
lenge the jurisdiction of the Israeli courts to deal w t h  such cases, 
effectnelj agreeing br implication to their jurisdiction while leav- 
ing the courts the option of declining to address such iscues 

The HCJ faced a i t h  the first petitions filed by inhabitant8 of 
the Territories in the late 1960s.  choae not to r a m  the question of 
jurisdiction of its own accord, reaching an  unspoken agreement n i th  
the Israel government lawyers to the effect of " i f jou wl1 not raise it 
neither shall I Since that time, the capacity of the Israeli courts t o  
hear such cases has not been challenged, becoming, by virtue of 
precedent and judiual mterpretatian. an incontrovertible axiom of 
the Israeli legal sjstem 25 

t first hesitant quickly discovered that the 
the most effective method of atracking the 
rary Government Thus, the first trickle of 

petitions in the late 1960s and early 19705 soon evolved into a \eri- 
table flood The filing of petitions reached epic proportions in the 
la te  1 9 6 0 s  [ t h e  beginning of the  I n t i f a d a i ,  dur ing  which t h e  
Palestinian inhabitants of the territories filed seberal hundred peti. 
tmm on aierage per )ear. comprising approrimatel> one quarter of 
all the petitions filed m Izrael 

The supervision of the HCJ  mer the activities of the Israeli 
hTht.wy Goiernment did not evolve only quantitatively. If. a t  first. 
petitions were mainly concerned with m q o r  events m a a t l ~  of B aecu- 
nty-nature (large-scale appropriation of lands and deportations) as 
time wore on the Paleatimans discolered tha t  any action of the 
Israeli authorities could be brought with ease before the HCJ 

As a result. IT became camman practice far petitions to be filed 
concerning any and a11 Israeli actions. no matter how ma33 For 
example If Israel *ere to decline a request for a v n t o r ' s  permit to 
the Teni ta rm for security reasons. such as the i n v ~ l ~ e m e n t  of the 
said person in t e r r o r m  related acti i i t ies.  i t  R B E  reasonable t o  
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a86ume that  the person would petition the HCJ seeking the over. 
turning of the It should be noted that the HCJ has been 
w~lling to hear such petitions even m casea in which the petitioner is 
B citizen of a country which does not have any relations with Israel, 
including enemy countries! I t  should further be noted tha t  the 
supervman of the HCJ in this regard IS not limited to admmstra-  
tive actions of the Military Commanders, but applies to their legisla- 
tive actions BE .veil 

As the  Israeli courts became more and more accustomed to 
h e a n n g  petitions of the inhabitants of the Terntories, another 
noticeable change could be discerned in the willingness of the HCJ 
to intervene in securi ty-related decisions of t he  Mil i tary 
Government. If, during the imtial years, the Court was willing to 
give a veritable carte blanche for actions undertaken due to "reasons 
of security," as, the years passed, the Court became more and more 
willing to examine the reasonableness of the Governments' action, 
imposing an aver-increasing burden of proof on the Government in 
order tojustify them. 

A prime example of the evolution of the HCJ supervision over 
the actions <if the  Israel Military Government can be seen in the  
HCJ decisions concerning security-related house demolitions. 
Regulation 119 of the Defence (Emergency, Regulations, enacted by 
the British Mandatory Government in 1945, empowers the Military 
Commander with the followmg authority. 

direct the forfeiture . . of any house, structure, or land 
from which he has reeson to suspect that any firearm has 
been illegally discharged, or any bomb, grenade or explo- 
sive o r  incendiary article Illegally thrown, detonated, 
explod,ed or otherwise discharged or of any house, struc- 
ture 01: land situated in any area, town, village, quarter or 
street the inhabitants . . . of which he is satisfied have 
c o m m t t e d ,  or a t tempted to commit . any offence 
against these Regulations ~ n v o l v ~ n g  violence, intimidation 
or any military Court offence . . the  Military Commander 
may deetroy the house or etructure or anything in or on 
the house. the structure or the land 

The logic behind the British thinking was clear. Confiscatmg 
and demolishing a house would seem to be an extremely effective 
deterrent against terrorist attacks Instead of wasting time an iden. 
tifying t h  exact house from which the at tack had emanated,  
Regulation 119 empowers the Military Commander to order the for. 

2i For B recent example. see runpublished opmmn, H C J 1934'961 Ouda Y The 
Civil Admm.atratlon 
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feiture land demolitmn. if he EO wishes1 o f  any hours? situated ~n the 
same r e ~ a n ,  regardless of rhe residents' innocence' There exist doc- 
umented cases o f  British officers utilinng Regulatx n 119 ~n exactl: 
such  a fashion aga ins t  t h e  houses of J e w a h  inhab i t an t s  i n  
Palestine. British courts, addressmg the use of R c p l a t m n  119 in 
similar cases. limited then  E U ~ ~ ~ V I S I O ~  to ensuring thar  the meamre 
had been exercised strictly in good falth, in accordai-ce with the let- 
ter of the l a w  

tmn has been the subject of numerous petitions t o  the  HCJ over the 
years 

Regulation 119 contradicts principle% of customary mternatianal lam 
were  repeatedly rejected by the Court 30 

The first change in the Court's attitude towards REgrJation 119 
appeared in 1986 m the important ruling in a petition filed by the 
Association for Civil Rights in Israel IACRIl against thm? decision of 
the Irlhtary Commander to utilize Regulation 119 against seiera l  
houses in rhe West Barks1  The Court. approving the actual use of 
the measure. nevertheless ruled that the military authorities must 
g7ie the residents of houses pna r  notification of the mtentmn to can- 
fiacare and demolish the house This ruling effect id)  pohibited the 
utilization of the full force of Regulation 119 as an rnmediare  
response to terrorist artacka. requiring the authorities Instead to 
delay ur i lmng Regulation 119 until all legal proceedings had ended. 
nhich often proved a lengthy inrerial 

C o m n a n d  13 2 PD 629 
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An even more significant change took place in 1992 when the 
HCJ,  led by a newcomer t o  the bench of the Supreme Court, the 
Honorable Justice Heahin, ruled that  Regulation 119 may only be 
utilized agamst that  part of the house in which the terrorist resided 
with his immediate family.32 In mast cases, this ruling has meant 
limiting the implementation of the measure to B single room in the 
house. sigmficantly diminishing the deterrent factor. 

In iight af the above, ~t is uneurpnsing that there has been a 
sigmficant decline in the number of instances in which Regulation 
119 has been implemented by the m i l i t a p  authorities since 1992, 
although one cannot discount the major contributing factor of the 
Israeli-Paleatinian Peace process to this result. 

This process notwithstanding. it should not be mmunderstoad 
from the above examples that  the Israeli HCJ has totaliy abandoned 
its original pro-security rulings. As a specific example, following the 
cham of suicide bombings instigated by Palestinian terroristi in 
March 1996. the Israeli militap authorities again resorted to utiliz- 
ing Reguiation 119 against terrorists'houses. The family members of 
the suicide-bombers responsible for the death and mjup of dozens of 
civilians petitioned the HCJ against this action. The HCJ denied all 
the Especially interesting ~n this context E the opimon 
p e n  by the Honorable Justice Heshin. who, as stated above, wab 
one of the leading proponents of the limitation of the impiementa. 
tion of Regulation 119. 

our supervision over demolnmn orders is accompanied by 
B strong feeling of alienation. And thm is not because that  
it is not in our power and authority to intervene in the 
decisions of the hfihtaly Commander We have intervened 
in the  decisions of the military commander more than 
once, overturned decisions he has made, and ordered him 
to ect m one manner and not another. The feeling of alien. 
ation emanates from the fact that the act of demolition of 
houses under the Defense Regulations is by very nature 
and character an act of war And acts of war are not acts 
which the courts are required to address ~n dady life. 

. . .  

H C J 5510 92 Tuurqemsn I The Mmmster of Defense. 48118 P D  271 Juitlee 
Heihin had w c e d  the same opinion ~n t ~ , n  P T ~ , I O U S  cases, bur hm o p m m  UQC not 
accepted b) the other judges ~n those C B P ~ S  See H C J 2722 92, El-Amarm I The 
hhl l lan,  Commander of the Gaia Strip 46131 P D  693 H C d  4772 91, Himan, The 
hldifan, Commander of the \Vest Bank, 46121 PD. 150 

See lunpublished opinion H C J 1730 961 Sabiah I The Military Commander 
of the \ k t  Bank 
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The developments which have occurred since 196i have 
justified this policy of applying the jurisdiction of the 
High Court of Justice over the Terntones. for this policy 
ha8 embedded the principles of the rule of law in the 
activities of the Military Government 4nd  w t h  all the 
good this policy has brought in its trail--and the good has 
been plentiful-we cannot turn a blind eye to  the fact 
that ,  by applying principles of law t o  acts of u a i  carried 
out b) the military authontier-including house demoli- 
tions-the courts hare found themselves dealing with a 
topic which is forelgn to them, a topic the principle5 of 
which lie far from them. B topic for which the principles of 
law were not Intended, created or established We hare 
not said, and shall not say. that  we must entirely shy 
away from such acts of war. Nevertheless. a t  the same 
time, we cannot refuse to see nha t  we ere dealing with. 
and how exceptional this 1s. 

Indeed ae shall not u,eaken in our efforts t o  enforce the 
rule of law. We hare undertaken by oath to judge fairly. to 
be the servants of the IBW. and ahall be faithful to our  
oath and to ourselvea. Even uhen the trumpera of war m e  
blaring. the rule of law will sound x c  voice. b u t  we must 
be truthful. In  such districts its voice 1s as that of the pic- 
colo, pure and sweet but lost in the commotion 

Ewdenr from the above example. the Israeli HCJ,  while much 
more critical today of the actions of the Israeli militaty authorities 
in the Territonea. IS at the same time obviously ver?. much  ware of 
the sen.w1ve and f r a n k  security Situation m the renon, which often 
neceeeitates harsh measurea The finely-balanced super\- 
imposed by the HCJ in such difficult cases is one of the more u 
aspecte of the Israeli Mhtar?. Government in the Terrirones. 

E The Intifada 

I t  would be impossible to conclude a discussion of the legal 
aspects of t he  Israeli  Mi l i t a ry  Gorernment in the Territariea 
between 1967 and 1993 nithout dedicating some words to the period 
between December 1987 and Seprember 1993 common]) referred to 
8s the period of the Palestmian uprising-the Intifada.34 
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During these six years. the Israeli hlditaty Government faced 
constantly changing and Increasingly dangerous security threats, 
commencing from mass demonstration? and stone throwing, pro- 
gressing to the mass use of Molotov cocktails against Israeli targets. 
and finally reaching the stage of organized. well-armed terror attacks 
including suicide attacks aimed et Israeli soldiers and civilians. 

To counter these threats, the Israeli authorities often found 
themselvee required to use harsh measures, more reminiscent of the 
earlier days of the Israeli control of the Territories These measures 
included demolition of terrorist's houses. admmiitrative detention 
and deportation of security activists. proionged curfews, limitations 
of movement and other security.related steps 

While the period of the IntLfadn did require the Ieraeli authari- 
ties to ini t ia te  some legislative changes in the Territories. no 
changes were implemented in the legal and judicial supervision pro- 
cedures during this time. On the contrary, due t o  the extensive uti- 
lization of secuntj- measures dunng this period, legal safeguards, 
both IegIslative and admmmrratwe, were expanded and enhanced. 
Indeed. despite the hostile and violent character of the Intifada, the 
hlilitary Commander continued t o  impose more burdens on the 
Mil l tap Governmenr than absolutely necessary under international 
law. thereby allowing the Palestinian papulation greater freedoms in 
various spheres. An example of this approach can be found in an 
examination of policy concerning the ability of the Palestiman popu- 
lation to demonstrate and assemble for political purposes 

Under international law, I t  is clear that the military authan- 
tie8 in the Territories have the power t o  amend lawa which are prej- 
udicial to the welfare and aafety of their forces The rights to assem- 
ble and demonstrate ha\e  traditionally fallen into this category, As 
Van Glahn notes. "Public meetings of all kinds are subject to the con- 
trol af the occupant Sormally. all polmeal meetings as well as pohti. 
cal attiwties, regardless of purpose, w l l  he forbidden, although occa. 
sional exception8 have been recorded "36 

This principle finds further expression in the American manual 
of military law, which provides that  "ltjhe occupanr may alter, repeal 
or suspend h i i s  of the following types . . Legislation dealing with 
political process. such as laws regarding the rights of suffrage and of 



264 MILITARYLAW REVIEW [Vol. 153 

In  accordance with the above stated principler, the Military 
Commander issued the Order Concerning Prohibition of Incitement 
and Hostile Propaganda. Judea and  Samar i a  , N o  1011, an  2 i  
August 1967 which forbids the conduct of protest marches or meet- 
ings (a ~ o u p i n g  of ten or more people *here the subject concerna or 
IS r e l a t ed  to politics1 without permission from t h e  hl i l i tary 
Commander So limitations are placed an  the Commander's authori. 
ty t o  permit or prohibit such gatherings, i o  that in theory all politi- 
cal meetings falling within the ambit of the order could be subject t o  
a complete ban. 

I t  LS important to stress  that  weighty considerations nauld 
tend to militate in favor of a complete prahibirion of such demon. 
strations and assemblies m the Territories. g~ren the often volatile 
situation on the ground. So t  only do such meetings, by their very 
nature, often pose a potentially serious threat to security and public 
order, but the allocation of security resources necessary to police 
large public gatherings affects. the conduct of other essential day-to- 
day secunt) assignments. Such in fact, was the policy of the Israeli 
Military Government in the \Vest Bank and the Gam Strip thraugh- 
out the first t\io decades of existence 

However, in recognition of the special cmumstances of a long 
miii tav administration, which require greater consideration to be 
glren to the needs of the local population over an extended penod, 
smce the second half of the 1980s the Mditar? Commanders have 
refrained from exercising their powers in this area ~n an abeolute 
manner, and instead have attempted to strike a balance between the 
mte res t s  of  the local population and the  security needs of  the 
n lh ta ry  Government. Influenced by the equivalent test in Israeli 
nat ional  law, in determining whether a proposed assembly or  
demonstration should be permitted. the Militarv Commanders con. 
sidered whether there was a "reasonable iuspicmn" or a "real possi- 
bility" that the security of the area or public safety and order would 
be endangered. In  applying this teBt, the M i l i t a ~  Commanders con- 
sidered Phether changer in the format of the propazed gathering 
would be sufficient t o  alleviate the potential %curit>- risks m\ol\ed 
and EO enable the assembly to take place. such as changmg the pro. 
posed route of the demonstration or IOCB~LOII  of the assembly 

This is one example of the existence of strong administrative 
safeguards nhlch remamed in place despite extended periods of time 
when the Territories became a veritable combat.ground between 
Palemnians and Israeli forces Moreover, throughout the Intifada. 
the Palestinians still were enabled full B C C B S E  to all t he  legal 
avenues previously discussed, despite public proposals in aome quar- 
ters to bar access LO the HCJ and adopt harsher admmiitratwe mea. 
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sures for BE long as the Intifada continued. In 3umm~ry .  the Israeli 
adherence to the principle of the rule of lax,, although encountering 
starmy weather. managed to hold Its course 

F The Effects ofIsraeli I Q U  on the Lam in the Territories 

In accordance with international law. t he  I ~ r a e l i  Military 
Government administered the Territories as a tatallg separate legal 
entity from Israel. Notwithstanding their separate neture, one can- 
not ignore the fact that the Israeli Military Government IS an organ 
of the State of Israel, a democratic countv situated just B f e n  miles 
away, and that all of the Israeli officers and employees of this gov- 
ernment are citizens of that  country. In a nutshell, the dilemma 
faced by Israel in this regard WBE whether ta disassociate all the 
activities of the Israeli >Mitar>- Government from the State of Israel 
itself or to apply some or all of the legal standards applicable t o  the 
holders of public office in Israel  to t he i r  counterparts in the 
Terntones 

This question was first addressed by the HCJ in its decmon in 
the Abu Ita case of 1981 3" The Court. recogmnng the sui generis 
nature of the mtuation. laid down the rule that the actions of the 
lsraeli Military Government must meet a three.iayered test. 

(1) They must conform to the principles of customary ~nterna.  
t i ona l  l a w  f rom which t h e  au tho r i ty  vested in the  l f i l i t s r j -  
Commander mipinates,B8 

12) In accordance with the previously discussed principles of 
international law, they m m t  conform to the praiisions of the local 
law in force in the area; and 

(3)  They must conform IO the principles of Israeli admmetra. 
tive law. which include the requirements of proportionality and good 
faith, the prohibitions on discrimination and undue influence, due 
process of law, and reasonableness 

It is this third. and extremely mportant.  requirement which 
lends the Israeli Military Government i ts  unique character and 
forms the primary basis far the supervismn of the HCJ 39 -4s erst- 
* hile president of the Supreme Court. Meir Shamgar [who has pre- 
viously been mentioned ~n his capacity as the Military Advocate 

hbu 118 et ill \ The >Illitan Commander of the %'est Bank sf aI 3: 28 P D  1 
819E18 

a i fhe  hl~llnary author 
fratlie la*, had not b 
Judes and Samana.41 
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General at the time of the 1 9 6 i  R'aarl stated in the.Ahu-Its case that 
' ,t he ni le3  of Iaraeli Iaa -ere indeed not applied to the .Area, but an 
Israeli office-holder m the Territory carries with him to his office the 
obligation t o  act in accordance with the additional standards resul- 
tant  from his b e i n g  an Israeli organ. be the location of his action as 
I t  ma> I' 

S a  r e f e r e n c e  to the effect of the Israeli legal system on the 
Military Government of the Terntonee would be complete without 
some r e f e r e n c e  t o  the constitutional revolution Israel has been 
undergoing over the 18s decade Israel and Britain are unique ~n 
that they are. t o  the beat of my knowledge the only t w o  \Vestern 
countries who do not have a iiritten constitution. The reasons for 
the absence of an Israeli constitution are numerous and complex, 
and are outside the scope of this presentation However. since the 
establishment of the State of Israel in 1946, several Basic Laws 
hare been enacted. with the prospect of uniting them into a compre- 

e constitution if and uhen deemed f eas ib le  Until such a time, 
Basic Laws generally e n j q e d  no greater status than other, 
d I ep la t ion .  despite addre-sing important national I S S U B E . ~ ~  

This state of af fa ire  changed dramatically ~n 1992 when two 
ne\% Basic Lens were added t o  the Iar 
Laiv Human Dignity and Libert)- and 
Occupation [not to be confused with m 
t ime forward. the Basic Laws were 
another kind of l aw '  bur were r ecapzed  as forming the foundation 
of the emerging Israeli constitution 

Article 1 to the Basic Law: Human Dignity and Liberty states 
as follows 

Fundamental human rights in Israel are founded upon 
recognition of  the human being, the sanctity of human 
l i fe  and the principle that all persons are free, these 
rights shall be upheld in the spmr of the pnnciplea set 
forth in the Declaration of the Establishment of rhe State 
of Israel 

e of this Basic Law 15 to protect human dignity 
in order to establish in a Basic Laiv the d u e s  

of the State of Israel as a Jeiiish and democratic state 

Additmnallg this Basic Lau also encompasses the pnnc~ples of 
preiervarion of life. body and dignity. and the pratectmn of property. 
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personal hberty and privacy, The freedom of occupation (1.e.. the  
nght  to practice any trade or profession) is guaranteed under the 
second Basic Law. 

Both Basic Laws provide that the protected rights may not be 

(11 It must befit the values of the State of Israel, 

(21 It must be enacted for B proper purpose, and 

(31 It must not Infringe the protected right to B greater extent 
than 1s required 

The most revolutionary prov~sion of both Basic Laws is that of 
empowering the HCJ to declare void any new Israeli legislation 
which contravenes their provisions. Up to that  time, the Israeli 
courts were not authorized to address the question of the validity of 
legislation, let d o n e  declare it void (or even voidable). The new 
Basic Laws opened the way for a aeries of ground-breaking rulings 
in a variety of fields, Including, in one case, the  declaration of a 
Parliamentary law as void by a District Court (although this deci- 
sion was later reversed by the Supreme Court) 41 

The question posed by this new situation, in relation to the 
Military Government in the Territories, is a difficult one. On the one 
hand, because the new Basic Laws are envisaged as representing 
the basic tenets of Israeli constitutional lax, it would seem reason. 
able to assume that they should be applied to the Israeli Military 
Government m a similar fashion to the above mentioned application 
of Israeli adminiatrstive law. 

On the other hand, the principles underlying the new Basic 
Laws, and the rights and freedoms protected therein, stem directly 
from the democratic nature of Israeli society The Territories, howev- 
er, are far removed from being B democratic society, On the contrav, 
customaq. international law applicable to the Territories speefically 
envisions the suspension of most basic freedoms in such cases. The 
relevant dintinetion in this case 1s therefore between the applicabili- 
ty of international humamtanan law, which is definitely relevant to 
the Territories. and the laws of civd rights, which probably are not 

An additional consideration against the application of the Basic 
Laws t o  the Territories would be the political ramifications of grant. 

Migdel 'Lilage e l  a1 

contravened except by B law meeting three strict criteria. 

~ i ~ a " t . 4 2  

4- Sea #unpublished op>mon C A 6E21 9 3 '  Lmfed hliirahi Bank Ltd 81 el Y 

4 2  A ncfmn uauld seem t o  have been made 1n.4rtele 10111 ofthe 1950 
E"F0pe IO" far the P r o l e c t m  of Human  Rights a n d  Fundamental 
Freedoms which orovidec BI follouc 
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mg Palestinian inhabitants of the Terntorier rights and pnv~lege i  
under Israeli con~titutional IegAation. u hich would at  leaat require 
implied recognition of the legmmacy of the Israeli rule inherent m 
such a course of action The question of the applicability of the Basic 
L a a e  to the Israeli hlilitary Government has yet to receive a defini- 
t n e  answer in the rulings of the HCJ. although some reference has 
been made to the Basic Laws in several recent decisions relaring to 
the Territories 43 

The President o f  the  l iraeli  Supreme Court. Chief Justice 
Barak addressing this question in an academic publication, main. 
tams that "[a18 a matter of principle, Israeli legislation i3 terntari- 
a1 The presumption 1s that the national norms are locally applica- 
ble However. this presumption may be refutable . . The provisions 
of the Basic Lans  apply to every person in Israel, and if  they hare 
ertrn.terntana1 applicability a i t h  regard to Israeli c i t n e m  then 
they apply to non-Israeli citizens ~ I E O  ''I4 

Justice Baraks position natwthstandmg, it should be noted 
that in the only instance to date in which the Israeli Supreme Court 
has  directly rackled rhe question of the  applicability o f  the new 

. . .  . . I .  . . . . . . . . . .  
. .  ,~ . \ .  .......... 

. . .  .:., . . . \ ,  . . . . .  
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Basic L a a s  to the Territories, the muit  ruled against them applica- 
t m n . ~ ~  

In summary, in light af the above, I t  would appear that this 
question still remains open today, awaiting future resolution by the 
HCJ 16 

111. 1993-1996 

A. The Israeli-Palestman Pence Process 

The year 1993 would prove B momentous year in the histmy of 
the Arab-Israeli conflict. After two yeare of relatively fruitless nego. 
tiations between Israel and its Arab neighbors following the 1991 
Madrid Peace Conference, Israel and the Palestiman Liberation 
Organization surprised the world with the signing, on 13 September 
1993 of the Declaration of Principles on Interim Self-Government 
ArrangemenrE, commonly referred to BE the DOP. 

The DOP, a document of which It would be appropriate to quote 
the Hebrew jaymp "the little iihich holds the man)," establishes a 
three staged plan for the Israeli-Palestiman negotiations." 

a The first stage will include an agreement on the withdrawal 
of Israeli farces from the Gaza Stnp  and the Jericho area. 

b. The seeand stage will, generally speaking, include two agree- 
ments to be implemented for an Interim period of five >ears. (1) an 
agreement on the conduct of democratic elections for a Palestinian 
Council and 12) an agreement on the redeployment of Israeli forces 
m the West Bank and the resultant transfer of agreed powers and 
authorities to the Palestinian Caunc~i .  

c The third,  and final, stage envisaged by the  DOP is t he  
Permanent Status Agreement, rrhich should be finalized by the end 
of the Interim period li e ,  May 1999). 

In spite of some minoi delays and disagreements, only to be 
expected In negotiations of mch complexity and sensitnit);, the first 
two stages were implemented surprisingly smoothly. 

j5 Cr A 4211 91 El.Yarri Y The State of Isisel 4 i t 6 1  P D  624 .Although i t  
ihauld be noted tha t  ~n this caee t he  muit UBI sit imp BI the Cnmmal  Court of 
.Appeals and not as the HCJ 

18 Chief Justice Barak, ~n hls book lnfeiprrtoiion ~n the Law. vould eeem t o  con. 
CUI rr.ih fh:r ~ o n ~ l u ~ i o n  

4 -  The DOP include. p m w b i m i  relating to  addifianal agreements and underrak- 
mgs such BE specific agreemenr: concerning p ~ e p a r a t o p  transfer of ciwl  surhani) 
and the eitsbli ihment ai B multi-party cammltfee w f h  Em71 and Jordan and other 
countlies 
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Thus, a n  4 >ley 1994. Israel and the Palestinian Liberation 
Organizat ion signed the Agreement an  the  Gaza Strip and the 
Jer icho Area ithe "Gaza Agreement'). The Gaza Agreement con- 
tained detailed provisions concerning the security, civil,  legai. and 
economic aspects of the Israeli withdrawal from the Gaia S tnp  and 
the Jericho Area. and was implemented within several weeks of Its 
s1,amng 

In effect following the implementation of the Gaza Agreement, 
Israel remains in contml of only minute portions of the Gam Stnp, 
meinli comprised of the Gush Katif Settlement .+ea. severd add>- 
rional Israeli Settlements, and a 100 meter wide security strip along 
the Egyptian border The remainder of the t e r n t q  was transferred 
to the jurisdiction of the Palestinian Authonty established under the 
Gaze Agreement 

On 28 September 1996, I ~ r a e l  and the Palestinian Liberation 
Organizatmn aimed the Israeli.Palestmian Interim Agreement on 
the K e s t  Bank and the Gaza Strip Ithe "Intenm Agreement"' The 
Interim Aveement.  a document over 300 pagee in length, super- 
seded the Gaia Agreement and con tam the provisions neceasar? Cor 
rhe implementation of the second stage envisaged in the DOP lthe 
Palestinian elections, the Israeli redep1o)ment in the Weest Bank 
and other self-governing entitlements). 

Cnder the Interim Agreement, the \Vest Bank was divided into 
three separate meas. farming an extremely complex pattern, more 
remmscenr  a i  an abstract psmting than of an operational map: 

a Area.*. ahich encompasses all the major Palestinian cities, 

b Area B. comprised o f  several hundred smaller towns and ~ 1 1 -  

leges and their adjoining areas; and 

c Area C. comprised of the remainder of the !Vest Bank, includ- 
m g  all Israeli Settlements and military locations (and containing 
only some 80,000 Palestinian residentsl. 

Lnder the provisions of the Interim .4greement. Israel has 
redeployed its farces from areas 4 and B, with the sole exception of 
Hebion sconcermng which special arrangements have been agreed, 
A s  a r e su l t  of  t h i i  redeployment,  approximately 95-c of t he  
Palestinian residents of the \Vest Bank are now under the jurisdic- 
tion of the Palemman Council 48 Israel has further undertaken to 
erecure three additional redeployments, the end result of which 
shall be to Iea%e only the Israeli Settlements, military locations and 
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i s m e s  to be negotiated in the permanent status negotations, such as 
borders under Israeli control. The status of the Israeli Settlements 
and the m~l i t a ry  locations, together with the other outstanding 
1 5 ~ u e s . ~ ~  will be decided only in the permanent status negotiations. 

In summay, as we near the end of 1996, Israel finds Itself, for 
the first time in almost three decades, no longer directly responsible 
for the overahelmmg majority of the Palestinian population of the 
Territories (except for approxunately 5% of the residents of the West 
Bank) 

B. The Rule of Lax and the Israeli-Polesfintan Agreements 

The Interim Agreement provides for the establishment of mde. 
pendent Palestinian legislative and judicial bodies, in addition to the 
establishment of a 30,000 strong Paleetinian police force. Recogniz- 
ing the importance of ensunng that these new Palestinian entities 
function by democratic principles, the Interim Agreement contains 
eeveral provisions in this regard. The most important is Article XIX, 
which states that 'Israel and the Council shall exercise their powers 
and responsibilities pursuant to this Agreement with due regard to 
internationalb-accepted norms and principles of human rights and 
the rule of law." The Intenm Agreement further addresses the issue 
of judicial review In this  context, Article VIII  of the Inter im 
Agreement guarantee8 the right of petition to the Palestinian Court 
of Justice in relation to any activity or action of the Palestinian 
authonries 

In light of the geographical, economic, and substantive tie8 
between Israel and the Territories, and to further enable its smooth 
implementation. Annex IT' of the Interim Agreementso contains 
derailed prmismns relating to mutual assistance in civil and crimi- 
nal legal matters between the two sides Unfortunately, these provi- 
sions have yet to be satisfactorily implemented. 

Two specific legal points are worthy of mention at  this point. 
First, the agreements between Israel and the Paiestmians have 
raised a very interesting question concerning the current Status of 
Israel in the Territories. On the one hand, as Israel is no longer in 
direct control of the majority of the Palestinian population. can 
Israel still be deemed to be the occupant of the Territories? On the 
other hand, the Interim Agreement itself specifically states that all 
poners and responsibilmea remaining in Ieraeli hands shall contin. 
ue to be exercised by the "Israeli Military Government Such lan- 

4D 0utifand.ng I I J U ~ S  include among others. Jerusalem. f a r a p  relamns. bar. 

:' The Protocol Concerning Legaliffairs 119951 
derr,  refugees, iecurln arrsngements. w r e r  rlghts and othere 
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guage begs the concIusion that the legal status of rhe Territories has 
remained unchanged The anewer to this queatmn. Lt should be 
stressed, E likely to have important practical ramifications. 

At this paint, it would seem that the proiisioni and the Ian- 
guage of the various agreementa. coupled with the facts on the 
ground, tend to lead to the conclusion that the general s t m u s  of the 
Territories has remained unchanged in spite o f  granting partial 
autonomy to the Palestmians. As far as Israel is m a r e  other coun- 
tries and organizations [such as the International Committee of the 
Red Cross) have reached s m d a r  concIusions 

Second, Israel obviously continues to appl? the dame principles 
of the Rule of Law and administrative and judicial super\iaion t o  all 
the powers and responsibilities still held after the mplementatmn of 
the agreements. Thus, Palestinians continue to petition the HCJ 
concerning Israeli actions in the West Bank, although such petitions 
are naturally fewer in number and are limited to those areas that 
have remained under Israeli jurisdiction 

One final point worthy of mention in this context is the atti- 
tude adopted by the HCJ about petitions concerning the mplemen- 
tation of t he  Israel-Palestinian agreements As apposed to the 
extremely critical approach adopted by the HCJ IO the xtIvmes of 
the Military Government, the HCJ has recently repeatedl? refuused 
to intervene ~n cases mrolwng questions relating to the agreements, 
ruling that the implementation of international agreements and 
obligations such BE these are not Subject to judicial r e i i e s  The HCJ 
has consistently maintained that these questions are apprapriare for 
political negotiation only international agreements the HCJ held. 
do not incur rights and duties upon the individual, and their proii- 
sions could only be enforced in the international arena in the man- 
ner provided for by the agreements themselves e'  

1V Summaq  

Sir Wmston Churchill 1s oft quoted as having once remarked 
"The problems of victory are more agreeable than those of defeat. 
but they are no less Such has been the lrraeli experience 
with the admimstrstion of the Territories uhich came under Israeli 

53 Speech to  rhe House o i C o r n m o n ~  11 Sarember 1942 
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control in the aftermath of the 1967 War. By t h e n  very nature, 
democratic countries, based upon the principles of human rights and 
freedoms, are relatively unsuited for the long term administration of 
territory under the law of belligerent occupation with its inherent 
restrictions an these Same freedoms and rights. 

Be that  8% I t  mag, Israel, often referred to as a democracy 
under siege. has had to adapt to the complex and often uncamfort- 
able political situation in the Middle-East, and has administered the 
Territories for almost three decades to the best of its abilities. One 
basic principle underl?mg the entire history of the Israeli Military 
Government in the Territories has been the strict adherence to the 
principle of the Rule of Law. In applying this principle, Israel has 
gone to further lengths than any other nation in similar circum- 
stances bg prondmg the local population with numemus options far 
legal recourse, over and above its obligations under customary Inter- 
national law 

Todai, as the Israeli-Palestiman Peace process enters it6 fourth 
>ear since the signing of the histone Declaration of Principles, it is 
only to be hoped that the future will bear witness to a Middle-East 
in which friendly relations between peoples and the application of 
the principle of the Rule of Law are the norm and not the exception. 
Far it has already been recognized. "The god of Victory ib said to be 
one-handed. but Peace p e s  victory to both sides."53 
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BEAUTIFUL LOOT* 

He rernoued statue8 end ornaments from the city of the 
enemy whtch had been tahen hy force and ualoc tn accor- 
dance uith the law o f i /a i  and the right o f n  commander 

-Mareus Tullius Cicero (106.43 B.C.)' 

All seizure or destructLon of, or wdful damage to, 
works of art and sciencei is forbidden, and should he made 
the suhject of legal praceedmgs. 

--Hague Conventions (18 October 1 9 0 7 1 ~  

In the spnng of 1945, the Soviet juggernaut moved rapidly into 
a collapsing Nazi Germany. German opposition W B S  fierce, pwticw 
larly around Berlin. However, many German o f f i cds  had recretlj 
prepared for defeat and allied occupation, and part of that prepara- 
tion included the safeguarding of t he  cultural  treasures of t he  
German people. Unfortunately far much of Europe, among the trea- 
s u r e ~  of the Reieh were many art  objects that  had been acquired, 
SometimeS by purchase, but mom often by theft, from nations occu- 
pied by the German Army. Many of these artifacts fell into the hands 
of the Soviet Army. 

The conquerors moved the artworks3 to the Soviet Union, then 
hid much of It from public vim,, and even denied having taken the 
treasures Thus, began the saga of the '%beautiful loot," the subject of 
this book. Konetantin Akmsha, a Ukrainian art  historian who was 
on the staff of a Kiev museum, and Grigoni Kazlov, uho  served a n  
the staff of the Pushkin Museum in Moscow, are now research fel- 
lows in Bremen, Germany. Eminently qualified to write Beautiful 

. .  
**  Former Chief, lnternstronal  Law Dirismn. The Judge Advocate General's 

School. United States Army Currently an S J U eandldare Onwerin? of \ n e m a  
School o f  Law, Charlottesvdle, v~rglnls 

1 Quoted ~n HLGO  gnarl^^. I1 THE LAX OF WAR iu P E ~ C E  650 , F r e n c ~ r  !V 
Kelaey, trans, 1825) 

M 6 6 ,  Annex. Hague Can-entian Yo IY Rrzpecting the L a r s  and Cuirami of 
War on Land. Oct 16. 1907.36 Slat 2277. 1 B i w h s  631 

"ArtnorV included not only c a n w i e e h  and drsumgr, but book-, itstuea. 
incvnabuls, manuberipte. and arehwal documents 
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Loot, the co-authors expand on articles they published m Art .Yeus 
magazine several years ago.' 

During Its occupation of part of the Union of Soviet Socialist 
Republic IUSSR,, the German Army removed artaork from Soviet 
museums, including the famous and priceless "Amber Room from 
Catherine's Palace in Tsarskoe Se1o.j At the end of the war the 
Soviet leadership sought to make Germany pay for the cost of the 
w a r  To this end, ~n 1943, Stalin ordered the creation of "trophy 
bngadea " Their missmn would be to strip Germany of  all kinds of 
property as compensation for the cost of the \iar Igor Grabar a \sell 
respected Soviet artier and art histonan, introduced the idea that 
works of art should be taken from Germany as part of the compensa- 
tion owed the Soviet Union Special trophy brigades composed 
mainly of art  historians and archivists, were created t o  find objects 
of cultural value and send them back to the Sonet Union These 
trophy biigades excelled in them work, ultimately moving some two 
and one-half million works of art to the Soviet Union. 

If compensation for damage to the Soviet Umon was the legal 
basis for taking German goads to the Soviet Union. then the value of 
a particular piece of art became crucial. The) started by determining 
exactly which art objects had been looted by the Germans from the 
Soviet Umon and by establishing these objects' ralue Hoiie\er. the 
process of placing a value on art  includes determining more than 
just its monetary price, its cultural sigmficance also plays a parr in 
the \aluation. Because communist ideologues denied that much of 
the art of Czarist Russia had on? cultural value. It was a difficult 
task from both a monetary and a poht~cal viewpoint t o  estimate the 
value of the works of art. Finally, the problem was resolved by d e c d  
mg that rather than establish a monetary value for missing Soviet 
art. the trophy brigades would smply look throughout Germany far 
specific pieces of European art with an "equivalent" especial- 

K o m t a n u n  ikiniha & Grigorii K o i l o ~ ,  Sporlr 
19918 Konzranrin Akiniha A Soiier Geiman Eirh 

1 

X N S  154 ,>la) 1991 
j The room *as built far Frederick I of Prusrla and took t 

plete In 1716 Fredenrkk ion Kmg Frederick Wdha 
t h e  Great of Ruejia In K a r l d  I\ar 11, German  
Karigiberg Tne lait  mention o f f h e  mom ~n German mdl fap  reporti  *ai in Jamler? 
1946 I r  direppesred after that and hai  nerer been found 

Europe The h l a n u m e n r ~  Fine Arfc and .Archi\es" group's 
The Ln;ted States Arm? ala0 had B special unit  to 

iL T R i i S C R E i ,  1946-195 
THE A n i w r i \  \ I I L I T ~  

E L R O P ~ ' S T R L A E B L S  1994 
The equwalent for the .Amber Roam wae ~pparentli  Heinrich Schliimanr s 

Trojan Gold col let i ion It  had been remmed from the Berlin 3 l u i e ~ m .  to  a boildii e 
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ly when a particular item of Czarist Russian art was behe\ed miss. 
mg or destroyed Of course, in such B system of Ideology driven 
"equiralents," which devalued elitist bourgeois aesthetics in favor of 
collective proletanat  industry and utilitarianism. a painting by 
Rembrandt or Rubens might be determined to have no greater value 
than a communist inspired palitieal portmil with little more artistic 
merit than that  which might be produced by B paint-by-numbers kit. 

The Sonet  art historians compiled a list of artwork that mlght 
be located in Germany and, If found. seized and shipped to the 
Saviet Union, either as part of a monetary compensation scheme or 
as an identified equivalent The list was valued by the Soviet art 
historians at $70,587,200. At the Yalta Conference in February 1946, 
the Smiets claimed 510 billion as compensation from German: for 
their 1osses.After some debate, the Allies finally agreed to the Soviet 
figure. Stalin quickly set his plans in  motion Finding and ehipping 
the  i tems back to the USSR was  the  miseion of the "Special 
Commmsion on Germany." Subordinate ''commissions'' would actual- 
ly scour eastern Europe for the best items. 

The special trophy brigades a rmed in the Soviet sector ofaccu. 
pied Germany> and using museum @idee and tour books of pre-war 
Germany, the brigades set out to find the missing and sometimee 
hidden art of the Reich. Unfortunately, even if  the members of the 
trophy brigades had some appreciation of art,  the average Soviet aal- 
dier did not Much was destroyed or stolen by mdiwdual Soviet sol- 
diers before I! could be shipped to the USSR The Etandard Soviet 
tactic for entering a budding was to first throw a grenade in it, this 
tactic also destroyed many artifacts Nonetheless, trainloads of art. 
work were shipped back to the Soviet Union. Much of I t  was proper- 
ly inventoried. but a large amount was taken b5- individuals who 
often had no idea what they had and who had no intention of turn- 
mg it over to command authorities. 

Much of the inventoried art treasuree ended up in the Pushkin 
Museum in Moscow. The original intent was to  build a massire 
"Museum of XVoorld Art" in Moscow and display the art t h e m r  Until 
the new museum could be built, at leait pert of the art was publicly 
displayed in the Pushkin 

Stalm, "the leader and teacher of the world proletariat " cele- 
brated his seventieth birthday in December 1949. To make roam for 
all the g f t s  sent to him by "admrere." the Pushkin moved some of 

near tbe Ber!m Zoo m 1941 The Sorrete found the colleirian I" 1946 and took if to  
the Sower Union Ita fate was unknoun m t h e  IIesf for mer four decades The cellec 
tion 1% aril1 ~n the basement a i  the Pushkin llueeum I" h l o ~ e o u  

Much of the am ' c a l l e c f d  b) the S a m  from around Europe had been Intended 
far a rimilar museum t o  be built I" Lmr .  .Auitrie H d e r  Q hornelown 
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the art  taken from Germany to other locations W h n  Stalin died in 
1953, the birthday exhibit (after a four year run) was closed. By 
then, the looted artifacts were in the mueeum's "special inventory" 
in the basement They were not returned to public display. 

In 1956, the past-Stalm leadership declded that Some of the 
German artifacts-those which could be traced to museums in East 
Germany-should be returned to communist East  Germany To 
make the return more politically palatable. it was made contingent 
upon the East German authorities returning to the Soviet Union 
art  objects which had been taken during the Nazi occupation Two 
years later, the East German authorities finally reported to the 
Soviets that "Lalfter a careful search . . it was learned that there 
are no cultural valuables from the USSR in the German Democratic 
R e p u b l i ~ . " ~  The return af East  German artifacts was postponed 
Xikite Kruschev finally directed the return to East Germany of 
most of the objects that had been taken from that part of Germany 
in 1945. Yet, much more still remained hidden in the \ auks  of 
Savlet museums, and its very exmtence W ~ J  considered t o  be a 
%ate secret:' 

In October' 1991, the Soviets finally admitted that secret depas. 
itarier in various mudeums throughout the country were still filled 
with the works of art  t ha t  had been looted. Plane for the 'Tl'orld 
Museum" had long since been scrapped. and the Sowets uere now 
willing to return the art  but only if they were gi>en ro rks  of equal 
artistic qualit)-. Finding those works and agreemg on their artistic or 
monetary equvalency might take years. Many in the USSR were m 
no hurry to return the loot. To do so, the>- reasoned, would be an 
admission t h a t  World War I1 was finally over and somehow 
Germany had been forgiven 

With the  callapde of t he  S o v i e t  Union, many E u r o p e a n ~  
bellwed that the art treasures would be returned. In 1992. a treaty 
*a@ slgned between Germany and Russia to reaffirm B 1990 "Gaod- 
Neighborliness Treaty" between the two countries This treaty con- 
tained a provision concerning the return of "lost or unlawfully tram. 
feerred art  treasure3."10 However. any optmnsm soon faded because 
the issue became whether a particular piece of art had been "lost or 
unlawfuliy transferred " Russian nationalists uere a6 determined BE 
then Somet predecessors to keep the artwork and saw It 8s part of 
the fruits of victory in World War 11. Additionally, refusing to return 

AKI\Ehl .  S Y p m  note .. st 209 
Trear) on Good Neighborlmeia. Partnership and Cooperation. S o r  9, 1990 

F R G . L S S R , a r i  16,para 2 3 0 1 L M  504'199111'The) ~ g r e e f h s l l o ~ f ~ ~ u n l a i ~ .  
iullv rrsnderred nrt treasures which w e  loisred in their reinturn 1111 be rerurned to 
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the artwork would be a clear statement that  Russia--~uccessor to 
the Soviet Union and a readmitted player to the world s t a g w o u l d  
not be intimidated by the West. The problem 18 still being discussed. 

Under the Soviet r egme ,  Beautiful Loot could not hare been 
written and, a t  one time, even discussing the presence of these t r e e  
SUES would have certainly sent one to the gulag With the fragmen- 
tation of the Soviet Union, the Russians have finally confeered to 
taking and Secretly holding these masterpieces In February 1995 
some of the artwork was displayed in the Hermitage Museum. 
Paintings by Gaugum, Degas, and van Gogh were seen for the first 
time since World War 11. A few weeks later, the Pushkin Museum 
opened Its own exhibit and displayed works by Degas, Goya, and 
Manet Many of these works bere believed to h a w  been destroyed 
during the war The Russians again discussed them possible return. 
But, to whom do they belong? Some Russian afficmls, esaent~ally 
relying on Cicero's rule quoted above, now claim that the works of 
a r t  are "trophies of war" and can be kept as part of Russia's campen. 
sation for the war. Others, relying on the modern Hague rule quoted 
above, c l a m  that the treasures must be returned and cannot be 
used as part of a general wartime compensation package. To aggra- 
vate the legal ISSUBS, many of  the artifacts were taken by Nan8 from 
museums and private collections throughout Europe To whom 
should these be returned7 To Germany. where the Soviets "found' 
them, or to the country where the Nazis "found" them?" As a practi- 
cal matter, If the works are ever to be returned, the return will be 
pursuant to a negotiated international agreement. The p~ocees of 
negotiating such an agreement will assuredly be a lengthy one. 

Art  and war are not often thought of as being related.  A 
nation's artistic heritage often reflects its cultural ideology And, 
particularly m the war between Germany and the Soviet Union, a 
c la sh  o f  c u l t u r a l  a n d  polit ical  ideologies-Nazism a n d  
Communism-was a t  the core of the reasom for the w a r  Ai a 
result of that  cultural basis for the war, the capture o f  important 
works of art  belangmg to the enemy eesentially became a political 
goal in the war. 

Akinsha and Kozlov have written a very readable account of 
the wartime seizure and the peacetime concealment of priceless 
works of art  and cultural treasures LVith the hallmarks of a fiction 
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beitseller Beautiful Loot incorporatea elements of mystery, espi- 
onage s a b o t a g e .  and war  However. phorographs of some of the trea- 
sure5 and the members of the trophy brigades in action document 
the reality of the event: Art historians  ill find the book an impor- 
tant reference for research into the saga of art in World \Tar I1 For 
the military l a i ~ e r ,  Beautiful Loot provides even m o r e .  It recounts 
not onl) the seizing of many of the art treasures of Europe by a Y I C -  

torious Soviet Army, but it explores the behind the scenes attention 
given to devising a n  acceptable explanation-in fact a legal 
defense fa r  reparation policies against defeared Germany The law 
can be a neapon, and it E the only one in the commander's arsenal 
which 1s essentially controlled by the l a q e r  In  Be 
judge advocate can see how ineffectual that weapon 

place, the Soviets denuded thew utility by hiding t h e  treasures from 
world r im The Soviets might have strengthened them legal case by 
making either of t \ \ o  arguments First, they might ha l e  stuck to the 
idea that rhe Germans owed the Soviets reparations a: compensa. 
tmn for the cost of the war and thar I t  W B S  lawful t o  take the arc as 
part of the compensation package, in spite of the language of the 
Hague Conrentmn Or. rhey might have argued thar rhe art. much of 
which was destined for the proposed Fuhrer hluseum. was in itaelf a 
military objective and. in any event. constituted a p e r m i s s i b l e  "tro- 
phy of n a ~ '  under CustornBr) international law The major mistake 
m a d e  b>- the  S o v i e t s  w a s  t he  decis ion to conceal  t h e  l o o t  
Concealmenr gi\es credence to the idea that  irhat happened m 
Germany in 1945 was nothing more than governmental mugging 
and theft on a @and scale 

When one reads of the  deliberate concealment of norks by 
Gauguin van Gagh. hlanet. Rembrandt and a host of other lumi- 
naries, one can surely infer that something sinister was m\olued. 
Beautiful Loot transforms the inference inro a concIuzion \\%ether 
or not a crime in rhe legal sense. was committed a l i e n  the treasures 
were mitially taken. it uas  certain13 a crime in the moral s e n ~ e .  to 
keep them hidden from public >leu. Let us hope that until an agree- 
ment for their return can be negotiated. this beautiful loot will be 
displayed for all to see These art ~reasures,  some hundreds of years 
old and which somehow survived the de\asratmn of World \Tar 11, 
certainly merit public display Beautiful Laof provides an excellent 
hiararical background not a d ?  for that display, but for an enamina- 
r i m  of the relationship between uar,  ar t  and l a i r  
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THE COMFORT WOMEN* 

REI-IEWX BY Dorsa  K HARVEY' 

I first saw the term "comfort women" ~n 1995 in a local newspa- 
per article I t  referred t o  Asian women who had been forced into 
prostitution by the Japanese Army dunng Koorld Vim 11. The article 
related that surv~\-ors were sumg the Japanese go~ernment,  seeking 
restitution for their ordeal I was outraged that such a thing had 
happened to these women. Then, a number of questions came to 
mmd. Who were these \somen? JVhhy were those responsible for this 
atrocity not prosecuted after the 4ar? \\I)- has It taken so long for 
the u'omen to receive restitution7 George Hicks answers these ques. 
tion8 in his book The Comfort Women. 

George Hicks also first became aware of the comfort women 
through a newspaper article Mr Hicks 1s an economiEt and %?iter 
who lives in .iustralia and Singapore He has had a lifelong inter- 
est in Asian history. After reading a 1591 article. Mr Hicks began 
contacting friends and colleagues knowledgeable 1x1 Asian history 
and politics for any information on the subject i t  w a s  like pulling 
on a thread The more he inqmred, the more the story unraveled 
before him 

The itor: of the comfort women actually was an open secret in 
80me areas of Asia A s  early as 1962, an Asian journalmt, Senda 
Kako, came B C T O L ~  Japanese wartime photographs of women Identi- 
fied as comfort women while doing research on the nar Intrigued, 
he searched for more information on these women He and other 
Asian writers published their findings in Asian language nemrpa. 
pers and books F $ h l e  the: and Asian activists knew the story of 
the comfort women, it %as not until the early 1990s that the gener. 
81 public in the Weest began reading about  the comfort women It 
was not until 1952 that the Japanese e ~ e n  admitted the comfort 
women existed 

Who mere theae women? Survibora te l l  their  own s tor ies  
throughout the book. The stories are shockingly blunt They are told 
m unadorned, straight forward language The) are stories of young 
women and g ~ r l s  abducted or decelved Into sexual slaver)- far the 
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le for the Bermla biorhels for the a a r  c r m e  of 
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l'v3y has it taken so long for the women to  receive restitution? 
Mr, Hicks focuses on the personal and palmcal reasons far the delay. 
On a personal level the women s e r e  afraid t o  come forward because 
of well.iounded fears a i  rejection In Asian societies chastity has 
always been re\ered Loss oivirgimty, even by rape means a life a i  
ostracism a i t h  little chance of marnage. This attitude in turn leads 
to  poverty because in most Asian countries a woman's major or sole 
source of support comes from her husband. Some women did reveal 
what happened to them. They recall the consequences of those m\e-  
latmns in the book. One woman. J an  Ruff. had begun the process of 
becoming a nun before the war During the war she n a s  interned on 
Bataiia and w a s  one of the Dutch women forced inro prostitution. 
She did not testify at the war crimes trial She did, however. tell the 
Catholic church of her ordeal. As a result, the  Catholic church found 
her unacceptable as a nun.  It 1s not surprising to the reader. there- 
fme. t ha t  mast oi t he  V I C L ~ ~ E  concealed the  crimes committed 
against them 

The second half of the book addresses rhe political reasons for 
the delay in resritutmn hlr Hicks focuses a n  three general meas' 
the political situation in Asia immediately after the war. the weatiec 
entered into between Japan and her Asian neighbors sertling war 
claims, and Japan's official demal that rhe comfort \\omen system 
existed 

While Japan w a s  recoienng e c o n o r n ~ a l l y  after the war her 
neighbors were mmlied in wars of independence from colonial rule 
or facing insurgencies l V m  brake OUT between southern Korea and 
northern Korea and China The South Korean government refused 
to compromise an the amount of wartime claims or establish official 
diplomatic contact uith Japan until 1960 Korea and Japan did not 
sign a treaty settling Korea's claim3 unnl 1965 Documentation of 
claims was almost Impossible because of the devasrarion in rhe 
Pacific during lVoorld \Vu I1 and the Korean conflict As a result. 
Korea and other Asian countries agreed t o  accept economic block 
grants in settlement of all claims Each count- \+as responsible for 
distributing the money w t h m  Its own borders The Japanese consis. 
tently hare used these treaties as shields againsr an)  zubaequenr 
mdi%idual claims 

The storys however. does not end here l l r  Hicks reminds the 
reader that during the 1 9 i 0 s  and 1980e, Asia experienced an e ~ o .  
nomic boom. It also experienced the birth of nomen's rights p u p s .  
These de\elapments were most profound in Korea. Unfortunately, as 
hlr Hicks p n t s  out, Asla also s w  the development of sex tourism 
tours designed to provide different sexual experiencet for clients 
The majonty oi the clients were  Japanese This opened old n o u n d s  
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in Korea. which had been most affected by the comfort \\omen sys. 
tern Korean \tomen's rights groups linked the t no  I S S U ~ E  together 
nhen  pratesrmg against the rex tourism mdustr? They compared 
the Japane-e tourist to rhe Japanese soldier R'hile this probably did 
little to stop sex t oumm,  It did ~ncrease public anareness of the 
comfort nomen 

The plight of the comfort women has become a hot issue in the 
1990s 3lr Hicks guides the reader through the different events sur- 
rounding the comfort women's I m m t  against the Japanese govern. 
ment filed in Tokva in December 1991 Kareai  prime mmister dis- 
cussed the E E U ~  with Japans  emperor during a wLt  to Japan  in 
1990 Korean n o m e n  groups ac  
presented the Japanese prime m 
mg compensation and governm 
1990 The Japanese rejected those demands m 1991 The Japanese 
and Korean golernments irsued reports a n  the comfort women in 
1992 The Japanese prime minister discussed the issue with the 
Korean president in 1992 The Japanere Diet debated the comfort 

90 and 1992. The Japaneae gmernment continued 
my had forced women into prostirurion 

women's I S S U ~ B  The? wanted to make sure the truth did nor die 
with them The? u a n t e d p s t m  

Their \ o ~ c e s  ha ie  been heard Sharrl) after the suit was filed, 
Japanese scholars moved by the nomen'& stories. uncovered docu- 
mentary e\idence m Japan 's  Self Defense Agency Library tha t  
linked the Japanese military LO the creation and admimitratmn of 

lmhed the Asian Komads  Fund n i th  pnsate  donarians LO provide 
financial assistance I O  rhe comfort women The comfort nomen 
rejected this money a i  a seEt1eme-m of their c lams against the go\. 
ernment and have continued wnh their laaauit. 

After I read that newspaper article in 1995, I did not expect to 
find answers to m? quemons ahaut the comfort somen  After Mr 
Hicks read a smilar  article he W B S  determined to find the answers 
to his quemana We as readeia. can be grateful for his determma- 
tmn The Comfort iVomrn not onli ans\bers our questions. It provides 
valuable insight into Asian culture and palmcs It 1s well-written 
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and understandable. It 1s an excellent souice of information for the 
reader interested in doing additional legal or political research on 
the topic. 

The book also is timely. Forced prostitution did not end with 
World Rar I1 During the recent Bosman conflict. allegations 
abounded that the Serbian militaly engaged m mass rape and forced 
pmstitution of Bosman Muelim women. The Comfort Women EtandE 
as a testament to the need to bring these atrocities to the light. to 
immediately and forcefully pumah those responsible for committing 
such atrocities. and to aid and comfort those forced to pro~ide "tom. 
fort" to others. 
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SOMALIA OPERATIONS: 
LESSONS LEARNED* 

Americans may best remember Somalia for the ill-fated opera- 
tion on 3 October 1993 in which eighteen United States soldiers died 
during the unsuccessful attempt by Task Force Ranger to capture 
clan leader Mohammed Farrah A i d e d  This tragic event caused a 
fundamental reexamination of United States policy and ultimately 
resulted in the complete withdrawal of all United States troops from 
Somalia in the s p n n g  of 1994. In spite of thls disastrous turn of 
events, the United States military's involvement in Somalia provid. 
ed valuable l e s~ans  in the conduct of peace operations.' 

Somalia Operations: Lessons Learned is a good starting point 
for a study of such operations. Its author, Colonel Kenneth Allard, 
examines operational issues that  arose during the course of the 
United States  deployment to Somalia from the early stages of 
humanitarian relief through the final phase of peace enforcement 
Colonel Allard's book reinforces lessons learned from the recent 
peace operation m Haiti and provides useful insights into issues ~ p e .  
cific to humanitarian relief missions. Although Colonel Allard did 
not personally participate in the Somali deployment, his observa- 
tions are bared on a variety of first-hand ~ources,  including o f k ~ l  
military after action reports Colonel Allard is a e m o r  military fel. 
low at  the Institute for National Strategic Studies, and hie examine. 
tion of Somali operations was part af a National Defense University 
program to study peace operations. This study was prompted by the 
increasingly important role that peace operations have come to play 
in the post-Cold War era. 

Colonel .4llard's book is divided into three Sections' an overview 
of the operational context of the Amencan mission in Somalia, 
lessons learned from the miasion, and concIu6ions. In the first set- 

peacekeepmg. and peace enforcement DEPT OF ARW FIELD h k \ ~ u  100-23, PEACE 
OPER~TIO\S at  I, (30 Dee 19941 
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tian. Colonel Allard outlines the challenges imposed on rhe relief 
effort by a country in chaos, where prolonged drought conditions and 
a devastating civil war resulted ~n over a half million Somali dearhs 
b) early 1992 iVith food and w a e r  supplies essentially nonexistent 
in some areas of the country, peacekeepers had to transport all of 
these banc supplies, a task complicated by the extremely poor Infra- 
structure of the country 

United S ta t e s  involvement LD the Somali relief effort pro- 
gressed through three stages. Operation Provide Relief. a humam- 
tarian assistance mismn ,  Operation Restore Hope, which c 
humanitarian assistance with some military action: and 
Nations Somalia I1 IUKOSOM Ill ,  a peace enforcement 
consisting of combat operations and natmn.buddmg As these oper- 
ations progressed, t he  na tu re  of  Unired S ta t e s  participation 
changed from providing mainly logstical support to conducting mil- 
i tary operations to maintain a eecure environment and restore 
order.  This mission expansion th rea t ened  the  power base of 
Mohammed A i d e d  HE continued interference and violent defiance 
of United Sariona forces ultimately led to the failed manhunt con- 
ducted bg Task Force Ranger. 

Colonel Allard addreesed the consequences of the changing 
Cnited Nations and Cmted States'missions in the books second see- 
tion This 1s the heart of the book,  where he presents numerous 
I e ~ s o n s  learned Each lesson identified 1s falloi\ed b! Concrete exam- 
ples and B discuscion of relevant experiences from the Somali opera. 
tion Many of Colonel Allards abserwriona, such BE those dealing 
with logmics and the media, are not n e y  but his 
able nonetheless because they show how these fa 
complicated b! the peacekeeping enwronment in 
States operated as part of an international coalition Colonel Allards 
discusaim of the issues umque to peacekeeping operanma. several 
of which are highlighted belou. 1s what makes this book ultimately 
xorth reading 

Colonel Allard identifies command authority m e r  the United 
Nations contingent as one of rhe major challenges facing Somali 
operations Alrhough the multinational relief effort consisted of sal- 
diers from more than twenty Countries, the operation proceeded 
smoathl) during the initial stages thanks in part to the extensile 
use of hamon officers Cooperarian began to break d m n ,  however. as 
the m ~ s m n  changed from pure humamtanan relief to peace enforce- 
ment ahen  the threat to Mohammed Aideed'r power base increased 
the potential for combat. Kot all contingent members supported the 
decmon to apprehend nlohammed .*)deed, and the commander of 
the Italian farces actually opened separate negotiations with the 
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fuDtive warlord. Other United Nation8 contingent members regu- 
larly sought approval from their respective capitals prior to carrying 
aut  even routine tactical orders. Turkish Lieutenant General Cevik 
Bir. the UNOSOM I1 commander. cited the lack of command author- 
ity over contingent members 8s the most significant Imitation of the 
Somali operation or af any operation organized under Chapter VI1 of 
the United Nations Charter * 

While pointing out deficiencies in the United Nations command 
structure, Colonel Allard also highlights United States command 
and control problems, which were caused by several diffeerent chains 
of command operating simultaneously The logistical elements were 
under operational control of the United Natmna, the Quick Reaction 
Force, used to provide security, was under the control of the United 
States Central Command. and Task Force Ranger had Its own sepa. 
r a t e k m y  chain of command. Colonel Ailard notes that these absta- 
d e s  to  unity of command were imposed by the United States on 
itself, and this convoluted command arrangement created a candi- 
tmn that allowed no clear priorities in designing and executing a 
comprehensive force package. Although Colonel Allard credits the 
close u.orking relations among the var~ous United States comman- 
ders BS the key factor in overcoming command structure obstacles, 
this assessment glosses m e r  the deadly consequeneee that the lack 
of umty of command had on the ability of United States forces to 
react quickly to r e ~ e u e  Task Force Ranger dunng the attack an 3 
October 1993 3 

Colonel Allard's observations about the critical role of rules of 
engagement [ROE) in peace operations are more on target As was 
discovered during the United States deployment to Haiti, some of 
the hardest  yet most important questions in peace operations 
involve who can shoot a t  what. with which weapons, and where.' 
Colonel Allard correctly notes that the use of force in this setting is 
often inappropnate because the objectme 1s to minimize violence. 
Commanders muat. therefore, provide extensive training to avoid 
overreaction and to counter the natural tendency to view civilians as 
likely enemies rather than as potential allies. Also important IS the 
use of repeated warnings pnor to the use of farce and the limamg of 
this use of force at all times to the minimum level required. A dim. 

Chapter 1-11 o f r h e  United hsfians Chaner probides the mechamam for enforc- 
ing mandaler of the Security Council If the Secunty Council determines there IS B 
lhresr t o  peace. B breach of peace. or act  of agpeicmn, r i  may author ize military 
intervention 10 maintain or reitore inrernalional peace and secunf! 

Sean D Za!lor. Am Soldiers I a o m n g  the L r m n s  a/Somoha?. ARW TI\IES. 
Oct 7 ,  1996. et 1 2  This article p m r s  ID the failure of the United States forces to 
ensure unw of command 8% aien1Flcanfli h m d e r m  the rescue effort 



290 .+tlLITARY LAW REVIEW [Val. 153 

cult but essential task 1% balancmg the competing needs of iectramt 
and force protection In Somalia. soldiers learned t o  m e  water bat- 
tles. 5miIe6. and patience as basic negotiation 8kills to defuse poten- 
tially violent situations. 4 soldier's ability to understand and cor- 
r e d :  apply the proper use of farce may prevent both military and 
civilian casualties. The c r i tml  importance of ROE has been shown 
dunng operations in Haiti. in Somalia. and in Bosnia 

Another important point made by Colonel Allard 1s the need 
far soldiers to recognize tha t  t he  ''real" peacekeepers are the 
humanitarian relief organizations IHROsj at the scene prior to the 
arrival of military forces and uha  remain well after those forces 
depart Colonel Allard observes that  military and humanitarian 
efforts are part of a common whole [in Somalia, fort:.nine different 
international agencies participated in the relief effort) and he cites 

tires of the Somali operation. The 
point for all relief agencies in 

Somalia .  and  the  extensive coordinatmn a n d  communics t ion  
helped reduce the natural suspicion HROs had of the militari for 
and its abjectires Colonel Allard helpfully prorides an append 
summanzing the Somali CMOC'i table of organization and prin 
pal functlonr 

tar? Operatlo" Center ICYOC'  88 

The book's final section provides i e ~ e r a l  general conclusions 
about peacekeeping operations. One I F  that  gmernmen t  civilian 
agencies rather than the milita? should hare the primary responii- 
bility for nation-building Secondly. If diaarmament of the local popu- 
lace becomes a militan. objective. leaders should recagmze that the 
operation has esaentmlly become a combat mission -4 third obserra- 
tmn 1s that the integration of mditary, diplomatic. and humamtan- 
an actions works beat to achieve m i m m  SUCCBSE uhile reducing the 
potential far casualties These ere j u s t  a few of the concIus~ons 
Colonel Allard makes uhich not only highlight iraues specific to 
humamtanan relief missions but also reinforce Iesmns learned from 
other recent United States operations 

Colonel Allard's book > e  a good starting point for a srud? of 
peace operations, but a reader who expects answers to every m u e  
that  arose in Somalia w l l  be disappomred. As Colonel Allard states 
in his mtroductmn. this book 1s not a cornprehenmre histor! of 
United States involvement in Somalia, nor is It an In-depth analy- 
S ~ E  of the funcnonal areas that  I t  does examine This book was not 
intended t o  be a " h w  to'' soldier's manual for peace operations 
rather, I t s  scope 1s lmited to providing an o ~ e r v i e w  of the mmes 
t ha t  w 1 1  undoubtedly arm8 during these Increasingl) common 
operations G n e n  the myriad and diverse technical issues involved 



19961 BOOK REVIEWS 291 

in a deployment of this nature, practitioners may wish to consult 
other s o u ~ c e s . ~  

In spite of these limitations, Colonel Allards book 1s a welcome 
addition to the literature an peace operations because it causee the 
reader to think about the many issues invalved in such miisions as 
well as LO understand that  such missions are in some ways more dif- 
ficult than conventional operations. Khile future peace operatione 
will undoubtedly present their own umque challenges, they are like- 
ly to contain enough parallels that many of the lessons learned In 
Somalia Mill apply. To cite just one example, it is no surprise that 
the United States farces in Bosnia are not eager to search for war 
criminals after the disastrous expenence with the effort to hunt 
doun Mohammed h d e e d .  

j The Center f o r i r m g  Leicon% Learned ID Fon Leaiemarrh Kanras has pre- 
pared two after mcfion renex,b which addreea specific ~sbueb i n id red  I" Eamah opera. 
t i o n b  hlllltal) 1su)ers w i l l  also *ant to  contact the Cenfer for Law and i l ih t sr i  
Opersrioni at T h e  Judge Adiaeafe General 's  School,  U n i t e d  S t a t e s  h m y .  in 
Char lo t tes  idle. Y i r e m a .  far derailed information 1eeardir.g legal I P P Y ~ E  arsanared 
with the Samali deplojment 
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ASSACLT AT NXST POINT 

JOHNSON WHITTAKER" 
THE COURT-MARTIAL OF 

REVIEWED BY CAPTAIN STEPHANIE L STEPHEIS"" 

The American Civil War ended in 1865 Fifteen years later, 
Johnson Chestnut Whittaker was the  only black cadet a t  West 
Point. On the morning of 6 Apnl 1880, hawever, he gained distinc- 
tion for another ~eason .  Cadet Urnittaker was absent from the 0600 
cadet reveille formation. The Cadet Officer of the Day, George R. 
Burnett, went to look far Whittaker, assuming he had overslept. 
Burnett found ' W i t t a k e r  lying on the floor, looking as though he 
had fallen out of bed. Coming closer, Burnett saw that Vhttaker 'a  
legs were tied to the bed and that he was covered with blood. The 
mom showed signs of ma)-hem."' b'httaker's hands were bound ~n 
front of his body. In addition to the blood on his face, neck, ears, feet, 
and underclothes, blood was on the mattress, the wall above the bed, 
the floor, the doorjamb, and Vhttnttaker's pillow, blanket, and com- 
forter. Other evidence, including a blood-atamed Indian club, a bra- 
ken mirror, a wet sock, charred papers, bunches of Whittaker's hair, 
a pocket knife, and a blood-soaked handkerchief, was scattered 
about the roam. 

Johnson Whittaker was alive, but U ~ C O ~ S C I O U S .  Two years of 
turmoil would fallow him. The Academy Superintendent, General 
John M. Schofield, ordered the Commandant af Cadets, Lieutenant 
Colonel (LTC) Henry M L a d l e ,  to  investigate the incident. 
Despite Whittaker's claim that  he had been attacked in the night 
by three masked men dressed in civilian clothes, and his pradue- 
tian of a warning note left in his room while he was at  dinner the 
evening before he at tack,  LTC Lazelle's cursory investigation 
placed the blame on Whittaker. A day and a half after the attack, 
LTC Lazelle opined to General Sehofield that  Whittaker had writ. 
ten the warning note, mutilated himself, and faked unconscious- 
ness. General Sehofield informed Whittaker of the findings, and 

' JOHn P h U l i W I K .  ASSILLT AT W E S T  Poi\r ,  THE CounrM*Rnar OF JOHNSON 
U - H I P I m R  tEew York, Macmillan Publiehing Company, 19941 289 pages. $12 00 (aofi 
eoYelJ lorlglnally published CoLsr M A R T l i l  A B U C K  MA\ I R  AMERICA (New York, 
Scribner, 1972)~ 

* *  Judge Advocate Geneiah Carp%. United Stater Army Wnften when amgned 
81 B Student. 4Slh Judge Advocate Officer Graduate Course, The Judge Advocate 
General'@ School. United State: Army, Charlotrebville, Yirmnia 

1 M*RSLILEK. "Upra note -. st 2 
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offered him the  choice of resignation, a Court of Inquiry,  or a 
Caurt..\lartial Whi t t ake r  immediately demanded a c o u r t  of 
Inquirg-. The ~nquiry comened on 9 April 1880 and issued Its d e w  
s o n  on 29 May 1880 After almost seven weeks of testimony and 
argument, the panel of four officers issued an opinion that affirmed 
the canclusiant of LTC Lazelle's mvestigatmn n'hittaker's m o t i w .  
tion in committing t h e w  acts upon himseif. according 10 the court 
of inquiry. was to gain qmpa thy  from his instructors m light of the 
upcoming final examinations. 

The story of the alleged assault of B black cadet s t  Kest Point 
gained national attention. However, a8 the transcript of the Court of 
Inquiry slowly made ita way through the War Department the 
Judge Advocate General, and finally, to the President of the United 
States. media attention subsided. While Cadet Whittaker awaited 
his fate, President Rutherford B. Hayee placed the case on the back 
burner Finally, an  20 December 1880, almost seven months after 
the inquiry delnered Its conclusions, President Hayes, in one of his 
last actions as President. ordered B murt.mertia1 t o  t q  Johnson 
Whittaker. The court-martial convened on 20 January 1881, u i th  
Cadet h h t t a k e r  accused of conduct unbecoming an officer b) writ.  
mg the mammng note, and mutilating himself to .wold his examma. 
tions and bring discredit upon the Academy. A second charge accused 
Xhittaker of conduct prejudicial to good order and discipline by 
lying st the Court of Inqu iF  The tnal lasted almost five months 
un t i l  10  J u n e  1881  Nevertheless ,  t h e  convening authority.  
Presidenr Chester 4 Arthur2 did not take action on the case until 22 
?.larch 1882 The entire time Whittaker remained in limbo a cadet 
though not able to continue his cadet life, but also not authorized to 
act as a pnnate mtnen 

In his book, Assau l t  at West  Point The Couit- .Vart iol  of 
Johnson Whtttaker Mias~ssippi State Universit? profeiror and his- 
torical biographer3 John F. hfarszalek endeavors to irrip away some 
of the mystex-y of the United States Mihtarg Acadern) and an often 
misunderstood military matitutmn: the court.martia1 The author 
puts B human face on the milltar? legal process as he provides 
insight to West Point historg and tradition. Nevertheless. the book's 
title 1s rnmleadmg. This book is not about West Point or the military 
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legal process It 16 more than the tale of B single cadet's ordeal 
Xarszalek's book is an excellent study of race relations in post.Civil 
War America 

At first glance, Whittaker's plight eeems a fictional tale Today, 
It E almost inconceivable that  Whittaker, or anyone else, could be 
accused of committing such an assault upon himself However. 
hlarazalek purs the incident into perspective using great detad to 
remind the reader that Whittaker was not an average \Vest Point 
cadet at a settled time in history Whittaker was a black cadet in 
p a s t - C d  h'ar America. Marszalek demonstrates this distinction in 
B short discussion of the history of the twentythree black cadets 
and cadet candidates that attended West Point between 18iO and 
1889 He focuses on the experiences of a few of the mast v~sible black 
cadets to show exactly haw different a black cader's experience was 
from that of a "normal" cadet a t  that time in history. Although the 
first two black cadet candidates, Michael Howard and James Smith. 
arrived at the .4cademy in 1870. Henry 0. Flipper was the first 
black to graduate, which occurred m 18i7. Two other black cadets, 
John Alexander and Charles Young, graduated in 1887 and 1889, 
respectively. Only three of the twentg-three black cadets ~uccessfully 
completed West Point in that nineteen year span. Rlarszalek points 
to mtracmm, not academics or militaly training, as a black cadet's 
biggest obstacle to S U C C ~ S S  a t  the Academy 

Social ostracism was B mutine pai t  of Kest  Point life, often 
imposed upon those who were out of favor with the other cadets. 
Usuall>. the ostracism lasted a few months. Blacks, however, were 
ostracxed for their entire time at  West Point simply because of the 
color of their skin. They were mI)- spoken to for official business, 
they ate done ,  and they lived alone except on the rare occasions 
when there \\-as more than one black cadet at the academy. !$lite 
cadeta uho might have broken the cycle did not do so because the> 
feared becoming the victims of the same type of treatment. Academy 
officials. though they claimed not to condone the ostracism of the 
black caders. did nothing t o  stop It. The prevailing opimon was that 

the treatment of black cadets was related to (the] gen- 
eral pattern af excellence [at weat Polntl. West Point was 
domg Its duty toward blacks despite the infeenor quality 
of the black candidates It was receiving Considering the 
close relationship between cadets, the poor qualit)- a i  the 
blacks, and the anti.blaek feelings brought in from home 
by the white cadets, the resulting ostracism was not 
unexpected 4 

i l l h i Z V F K  6UP'" note.  et 20 4 
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In addition to the m t r m m  that framed Whittaker's life at 
West Point. and the legacy of those black cadets that came before 
him. Whittaker's pre-Weat Point perianal life bath 8 s  B slave and 
after emancipation, was central to his life at the Academy Johnson 
Chestnut &%ittaker began his hfe an 23 August 1668 at "Mulberv, 
t he  Camden. South Carolina,  p l an ta t ion  of  J a m e j  Ches tnu t  
!\%\"taker's father, James w a s  a fme mulatto who abandoned the 
family shortly after the birth of Johnson and his t-in brother. Alex 
His mother, Y a n a  Whittaker was a light-skinned houm servant of 
Mary Chestnut, the plantation ouner's daughter.in.law At hlulberrs. 
there was "plenty to eat. little to do. B warm house to sleep in. a good 
church and a good preacher all here right at hand 'I5 Because of their 
parents' status, Johnson. Alex. and their older brother nere g r e n  
light taska around the plantation house They did not work in rhe 
fields, and they were allowed to plav with the white children Meter 
emancipation. Mana worked BE a paid domestic for a prosperous 
Camden family Her son8 worked far the family at Y B ~ L O U S  times, but 
they also attended a freedmen's school in Camden Later Johnson 
recewed tutoring in math, geography grammar, histor). and Latin 
from the local black Methodist Episcopal minister Finally, he atrend- 
ed the University of South Carolina at  Columbia for two years before 
being accepted to West Point hlarrralek illustratee that. because of 
his upbnngmg. Whittaker was academ>cally and socially prepared to 
enter \Teeat Point 

Whittaker was rarely hazed or  harassed at Weest Point as some 
of the more aut.spoken black cadets before him had been, though at 
times he was Eubjected t o  minor pranks Essentially, h o i e x e r  
WJittaker was left completelg on his own He got through the years 
by studying. writing letters, and reading his bible. Whittaker's 
upbringmg around whites had taught him that they did not want t o  
associate too closely with blacks As a h a u e  slave and later 8s a m -  
dent a t  the integrated Llmrerrity of South Carolina LThittaker 
learned that whites would accept his prerence among them BE long 
as he "kept his place". Whittaker was. therefore, not too forward He 
accepted his ostracism with the patience and dignity rhat he had 
learned while working in the homes of affluent whites Ivlars2alek 
implies that perhape that attitude, as well as Whittaker's extremely 
light skin, sewed to make him seem TO white cadets less B threat 
than other darker-skinned black cadets. 

Marsralek repeatedly returns ro \\'hittaker's upbringing as a 
focal point from which he telia the story of the court-martial pro- 
ceedings. The ordeal IS not related as an isolated incident, but 11 IS 
illuminated against rhe backdrop of poa tGn1  War America and the 
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prevailing, and often conflicting, attitudes and opinions in the coun- 
try at that time >llarszalek recounts the aesault, and the subsequent 
inquiry and t n d ,  in the true histoned light of the ramal turmoil pre. 
sent in past.Ciw1 \Tar Amenca and against the accompanying shad- 
ow of the political confusion that resulted from that turmoil. 

Marszalek evidences this turmoil and confusion in hie explo. 
ration of the many individuals involved in determining Johnson 
Whittaker's fate after the assault. As Marszalek walks the reader 
through the investigation, the inquiry. and the trial of Johnson 
Whittaker, he relates each phase of the ordeal in contrast with the 
military, political, and soeiai events taking place in America at  the 
time He painstakingly probes the competing interests of the key 
p l aye r s ,  such as the  Commandant  of Cadeta ,  the Academy 
Superintendent, the cadets, the wtnemes. the experts, the politi- 
cians, and even the  VITIOUS United States Presidents involved. 
Marszalek shows the reality of the turmoil between official duties, 
personal feelings, and public pressures. 

A s  Marszalek explores these conflicts, he  makes Johnson 
Whittaker's guilt or mnocence secondary hlarrzalek's work pomts 
out that  "the facts themselves are not ab sigmficant as their han- 
dling during the t r ~ a l a . " ~  He concludes that the Academy, and the 
nation, treated &li t taker  and his case with the same paternalism 
and racism common to the treatment of blacks at  that  time In 
Marszalek's words. 

The Whlttaker trials. then, were important for more 
reason5 than sirnpl) to determine the guilt or innocence of 
a single cadet. They showed in sharp focus the hfe of the 
black American The case of Johnson C Whittaker is a 
tale of Gilded Age America's attitude toward and treat. 
ment of Its newly enfranchised black citizens. 

Whittaker's entire life indicates clearly tha t  this 
plight was not limited to the courtroom nor to one age. He 
lived during several historical periods when to be black 
was to have hope and little else 

As Marsialek tells the story of Whittaker's assault, inquiry, 
and court-martial, he immerses the reader in B time warp. He often 
abruptly interrupts the s t o p  to take us back in time to Whittaker'e 
childhood At other times, he simply takes the reader to a different 
location in America at the time of the court.martial. from the court- 
room to the President's office or from West Point to the floor of 
Congress. This 1s an admirable attempt to keep the story ~n its prop- 

6 Id a t 2 7 6  
Id  a t 2 7 6  



298 MILITARYLAW REVIEW [Vol. 153 

er Context I r  compels  t he  reader t o  view. t he  story in light of 
American history Though admirable. this approach 15, ne\ertheless. 
confusing for tvo reasons First. It assumes an almost complete lack 
of knowledge of American hxtorj- For example. llarszalek goes t o  
great pains t o  explain t ha t  there u a s  massive racia l  turmoil in 
America m the 16605, 1870s. and 188Os, and tha t  t ha t  turmoil 
affected mer? aspect of Amencan life. hlarsialeks constant rehaah- 
mg of the most minute concepts E annoying and It detracts from 
the flow of the book Second, the "historj- leason" 1s presented in a 
racuuni hlarazalek does not rea l ly  tell ue his goal up front He 
makes slight mention 111 the preface that this book E an attempt to 
study "the factual role of the Afro-American in the life of the United 
States? and to 'reveal rhe innermost soul of an age and a people"5 
Xwertheless his theme does not really become dear until his dis. 

an.  in the last few chapters of the book, of the court-martial 
ion and the events that followed 

The Theme would have been more clear had 3Iarszalek pub- 
lished the  book this second time under its original title, Court 
Mart8ol A Black Man i n  Ainerxa That title eves the reader a hint 

racial focus Xlarszalek supports his race relations 
Ing extenme treatment to  Whittaker's hfe after the 

He discusses \\%maker's ~ C C ~ S S ~ E  and failures, his 
lifeat>le and his groundbreaking efforts in many different areas He 
repeatedly mentions IThittaker's lack of malice over his treatment 
a t  V e s t  Point Th i s .  coupled with t h e  earl ier  glimpses into 
\ \httaker 's  hfe before \Vest Point. p e s  the reader true insight to 
the m a n  and T O  the struggle for recognition faced b) all black 
.Americans of that time. 

The Johnson Xht t ake r  storl, IS amazing in Itself, but the cred- 
SIars/alekr sources make this work particularly interest- 

i e  searching historical records about General Sherman at 
the Ohia H~star ical  Sowet) and the L ib raq  of Congress. Marszalek 
happened upon references LO \\%ittaker His matincts led him to the 
National Archives where he found nine manuscript haxea of ~nquirl, 
records and m e r  9000 pages of testimon) from the court.martial All 
of the caurr-martial exhibits mere preserved. including Whittaker's 
medical records and his  Bible These official transcripts were 
brought t o  life b? records contained at South Carolina State College 
where \Thirtaker raughr in his latter years, and by reports from 
friends and family including Whittaker's granddaughter, Cecil 
\\%maker McFadden The book contains many photographs, charts. 
and drawings that hlarszalek gathered from these sources Not only 
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are they interesting and Informative, but the drawings of the crime 
scene reveal the absurdity of the accusations against Whittaker. 

Although at  times distracting in Its detail, this book is a must 
read for any person looking for a unique, yet fact baaed and scholar. 
ly, perspective on American race relations The book is the story of 
one man,  but. ~n doing EO, I t  also tells the stoq- of a nation's struggle 
for the equal i ty  t h a t  i e  g u a r a n t e e d  under  our Const i tut ion 
Marszalek probably reviewed the book most accurately himself in 
the afterword he wrote in 1993 shortly before Its second publication: 

I see his life story ai a microcosm of American race rela- 
tions. Johnson Whittaker experienced the unrelenting 
prejudice of American society, the hardcore discrimination 
that persists to the present day. Yet he somehow overcame 
It, achieving a successful life for himself and his family 
despite Its persistence There ie both tragedy and tri.  
umphant hopefulness in his story the tragedy of raeiem 
and the hope that It can be overcome. Whether the future 
will see more tragedy or the triumph of hope is the crucial 
question still facing the American people There ia just so 
much injustice that B society can tolerate without flying 
apa r t .  After a l l .  t h e r e  are only so many J o h n s o n  
Wxttakers  among us 

-O Id at 289 
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