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HE CALLED FOR HIS PIPE, AND HE CALLED FOR HIS BOWL,
AND HE CALLED FOR HIS MEMBERS THREE—SELECTION
OF MILITARY JURIES BY THE SOVEREIGN: IMPEDIMENT

TO MILITARY JUSTICE

MaJor Guy P. Gazier!

Tendencies, no matter how slight, toward the selection of jurors
by any method other than a process which will insure a trial by a
representative group are undermining processes weakening the
institution of jury trial, and should be sturdily resisted.

—Justice Frank MurpHy

[L]et it be again remembered, that delays and little inconve-
niences in the forms of justice are the price that all free nations
must pay for their liberty in more substantial matters; that these
inroads upon this sacred bulwark of the nation are fundamentally
opposite to the spirit of our constitution; and that, though begun
in trifles, the precedent may gradually increase and spread, to the
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utter disuse of juries in questions of the most momentous con-
cern.
—Justice Sir William Blackstorfe

|. Introduction

A district attorney is vested with prosecutorial discretion. What if he
picked the jury from among those who work directly for him? The gover-
nor wields the power of clemency. What if she picked the jury? The grand
jury, guided by the prosecutor and cloaked in secrecy, formally investi-
gates criminal allegations. What if they chose the membership of each
petit jury? The military commanding officer is apprised of suspected mis-
conduct within his unit. He stays informed and may properly influence the
course of ongoing criminal investigations. He decides whether, who, and
on what charges to prosecute. Ultimately, he determines the propriety of
all convictions and sentences. He is the district attorney, the governor, and
the grand jury rolled into one. In the exercise of justice, he is as close to a
true sovereign as this nation has, and he picks the jury from among those
who work for him.

The Uniform Code of Military JustiégUCMJ) governs trials of
criminally accused service members. Under this statute and its implement-
ing rules, the commanding officer of the accused “convenes” a court-mar-
tial® and “refers” charges to it for tri&l The process of convening a court-

3. 4 WiLuam BracksToNg, COMMENTARIES *350.

4. Seel0 U.S.C. §8 801-946 (1994).

5. SeeUCMJ arts. 22-24 (1995); MuaL For CourRTSMARTIAL, UNITED STATES,
R.C.M. 504 (1995) (implementing these articles) [hereinafter MCM]. Service regulations
of the different branches of the military augment the UCMJ provisions and establish what
level of commanding officer shall be designated as a convening authority and for what level
of court-martial. For example, in the Army, brigade level commanding officers (generally
colonels) are typically designated as special court-martial convening authorities. In the
Navy, ships’ commanding officers (generally captains or commanders) are so designated.
In the Marine Corps, battalion level commanders (lieutenant colonels) are special court-
martial convening authorities. In the Air Force, group commanders (colonels) hold the
position. In all services, flag officers in command are generally appointed as general court-
martial convening authorities. For general procedures and examples, seeklrSrD
ARrMmY, ReG. 27-10, lEGAL SERVICES MiLITARY JUsTICE, para. 5-2 (24 June 1996); U.Sfx
oF Navy, Jupce AbvocATE GENERAL INSTR 5800.7C, MNuAL oF THE JUubGE AbvocATE GEN-
ERAL, § 0120 (3 Oct. 1990) (C2, 23 Feb. 1995). The term “commanding officer” is used in
this article interchangeably with special or general court-martial convening authority.
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martial includes selecting its jury (or members) according to the specifi-
cally listed criteria of Article 23. The convening authority must select
members who, “in his opinion, are best qualified for the duty by reason of
age, education, training, experience, length of service, and judicial temper-
ament.® There are no statutory or regulatory methods for actually accom-

6. SeeUCMJ arts. 30, 32-35; MCMsupranote 5, R.C.M. 601 (implementing these
articles).

7. The first three subsections of Article 25 discuss the general eligibility of commis-
sioned officers, warrant officers, and enlisted personnel to serve as court-martial members.
SeeUCMJ art. 25(a)-(c). Article 25(d) sets forth the specific criteria for member selection,
discussed presently. The final subsection governs the convening authority’s delegable
power to excuse members who were previously detafiee. id art. 25(e).

8. Id. art. 25(d)(2). That provision continues: “No member of an armed force is eli-
gible to serve as a member of a general or special court-martial when he is the accuser or a
witness for the prosecution or has acted as investigating officer or as counsel in the same
case.” Id. Subsection (d)(1) states: “[w]hen it can be avoided, no member of an armed
force may be tried by a court-martial any member of which is junior to him in rank or
grade.” Id. art. 25(d)(1).SeeMCM, supranote 5, R.C.M. 501-505 (implementing Article
25).

The 1920 revisions to the Articles of War first incorporated specific member selec-
tion criteria as follows:

When appointing courts-martial, the appointing authority shall detail as

members thereof those officers of the command who, in his opinion, are
best qualified for the duty by reason of age, training, experience, and
judicial temperament; and officers having less than two years service
shall not, if it can be avoided without manifest injury to the service, be

appointed as members of courts-martial in excess of the minority mem-
bership thereof.

Articles of War of 1920, art. 4eprinted inManuaL FOrR CourTs-MARTIAL, UNITED
StaTES, app. 1, at 494 (1921) [hereinafter 1924NMaL]. The tradition of staff assistance
in this duty began with the 192anual for Courts-Martial Paragraph 6 charged the staff
judge advocate with advising the convening authority on the qualifications of potential
members pursuant to Article £eel921 ManuaL, suprg 1 6(c) n.2. Article 16 of the Arti-
cles of War disallowed trial of officers by a panel including any officers junior to the
accused.SeeArticles of War of 1920, art. 1@eprinted in1921 ManuaL, supra app. 1, at
498. In 1950, the drafters of the UCMJ fashioned Article 25 from Articles 4 and 16 of the
Articles of War. SeeUCMJ art. 25 (1958) (as amended in 1968, 1983, and 1986). They
added “education” to the previously enunciated qualifications of age, training, experience,
and judicial temperament. They substituted “length of service” as another subjective qual-
ification in place of the previous requirement for two years of active ser@iee.id art.
25(d)(2). The drafters suggested panels of members who are senior to the accused in all
cases.See idart. 25(d)(1).
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plishing the selection. Scholars have identified preferred metimdghe
actual practice varies widely among and within the serdtes.

There are two basic problems with this process, one largely theoreti-
cal, the other very practical. First, it is unconstitutional. The Supreme
Court has interpreted the Constitution’s provisions governing trial by jury
to include fundamental standards for jury selection. Specifically, the Court
mandates impartial selection of juries from a fair cross-section of the com-
munity!? The law entitles the accused service member to a panel of mem-
bersi? however, the selection process used to impanel this military jury is
entirely at odds with the constitutional standards. The usurpation of this
fundamental individual right also violates the concept of separation of
powers, which is central to the structure of the governifeSecond, it is
unfair, both in reality and in appearance. The process naturally breeds
unlawful command influence and its mien. At best, military jury selection
incorporates the varied individual biases of numerous convening authori-
ties and their subordinates. At worst, it involves their affirmative miscon-
duct. “Court-stacking” is consistently achieved, suspected, or'both.
Further, the convening authority exerts improper dominion and control
over the independence of military jurdes.

The failure to recognize and to address these two problems is a con-
sequence of a third, more complex and over-arching problem of percep-
tion. Article 25 reflects the theory that “military justice” means “military
discipline.” Article 25 survives, despite its prima facie unconstitutionality,
through the judicially created “separate society” concept of the military.
Discipline is crucial to the military’s proper functioning. Therefore, runs
this concept, the military is unencumbered by constitutional standards of
justice that are thought to impede discipline. Unlawful command influ-
ence, where manifestly encountered, is usually remedied case-by-case.
However, courts and commentators often view command control of disci-

9. SeeMajor Lawrence J. Morriskeystones of the Military Justice System: A
Primer for Chiefs of Justicédrmy Law., Oct. 1994, at 15.

10. See infraPart lll.

11. See infranotes 29 and 39 and accompanying text.

12. In fact, in the military, trial by members is the default setting. The accused may
request trial by military judge alon&eeMCM, supranote 5, R.C.M. 903. Absent a “sub-
stantial reason why, in the interest of justice,” Menual for Courts-Martialcounsels the
judge to grant such requests. R.C.M. 903(B) discussion.

13. Seediscussiorinfra Part II.C.

14. Seediscussiorinfra Part Ill.A.

15. Seediscussiorinfra Part II1.B.

16. See infranotes 327-330 and accompanying text.
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pline as integral to command control of the mechanisms of juétitaey
fail to recognize that justice complements discipline rather than diminish-
ing it. The statistically occasional unlawful control has become a condem-
nable but tolerable side effect of the institutional need for discipline.

The proposed National Defense Authorization Act for Fiscal Year
199918 passed by the House of Representatives and placed in the Senate,
directs the Secretary of Defense to report to Congress on court-martial
panel selection by 15 April 1999. The bill specifically tasks the Secre-
tary of Defense to develop, with the secretaries of the military depart-
ments, a plan for random selection of court-martial menfSers.

This article explores the theoretical and practical shortcomings of the
current member selection procedures under the UCMJ and proposes a
comprehensive solution. First, the article examines the history and devel-
opment of the constitutional right to trial by a jury impartially selected
from a fair cross-section of society. The article exposes the weaknesses
underlying the judicially created and sustained exception to this right for
military trials. As constitutional principles of jury selection and the prac-
tice of military law each evolve, their incongruity becomes ever more
apparent. Second, the article develops the rich and diverse history of
unlawful command influence in the selection of, and interaction with,
court-martial members. The continued vibrancy of unlawful command
influence in this area tracks the consistent failure of the appellate judiciary
to curtail it. Third, this article develops a model for a new system of court-
martial jury selection, administered and maintained by computer database.
Finally, the article defends the model, focusing on its theoretical and prac-
tical advantages over Article 25 and advocating a new approach to the
interplay of justice and discipline.

Il. The Theoretical Problem with Military Jury Selection: Conflict
Between Article 25 and the Constitution

Five years after Congress enacted the UCMJ, the United States
Supreme Court voiced foreboding lack of confidence in the statute’s ability
to guarantee constitutional standards. The Court stated: “[M]ilitary tribu-

17. Seediscussionnfra Part IV.B.3.
18. H.R. 3616, 105th Cong. (1998).
19. Seeid8 561(a).

20. See id§561(b).
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nals have not been and probably never can be constituted in such a way that
they can have the same kind of qualifications that the Constitution has
deemed essential to fair trials of civilians in federal codftsThe state-

ment delicately and unwittingly identified a fundamental problem with
military jury selection, which is, in substance, unchanged t&tagut
bluntly, the practice is unconstitutional.

A. The Constitutional Right to Trial by Jury: History, Tradition, and Evo-
lution

The right to trial by jury enjoys a rich history from antiquity through
the present dad? The United States Constitution reflects in text and con-
text the importance of the right at this nation’s birth. The Constitution
twice guarantees the right to trial by jury to the criminally accused. Article
Il provides:

The Trial of all Crimes, except in Cases of Impeachment, shall
be by Jury; and such Trial shall be held in the State where the
said Crimes shall have been committed; but when not committed
within any State, the Trial shall be at such Place or Places as the
Congress may by Law have direcéd.

The Sixth Amendment adds:

In all criminal prosecutions, the accused shall enjoy the right to
a speedy and public trial, by an impatrtial jury of the State and
district wherein the crime shall have been committed which dis-
trict shall have been previously ascertained by law, and to be
informed of the nature and cause of the accusation; to be con-
fronted with the witnesses against him; to have compulsory pro-

21. U.Sexrel Toth v. Quarles, 350 U.S. 11, 17 (1955) (holding that former members
of the armed services may not be tried by court-martial, as they, like all other civilians, are
entitled to all of the procedural and substantive rights and safeguards provided in federal
district court).

22. The 1986, 1983, and 1968 amendments to Article 25 affected subsections (c) and
(e), primarily in ministerial fashionSeeMilitary Justice Amendments of 1986, Pub. L. No.
99-661, § 825(c)(1), 100 Stat. 3816, 3906; Military Justice Act of 1983, Pub. L. No. 98-
209, § 825(e), 97 Stat. 1393, 1394; Military Justice Act of 1968, Pub. L. No. 90-632, §
825(c)(1), 82 Stat. 1335, 1336.

23. See infranotes 132, 144.

24. U.S. ©nsr art. lll, § 2, cl. 3.
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cess for obtaining witnesses in his favor, and to have the
Assistance of Counsel for his defertée.

The Supreme Court has added specific meaning to these broad edicts.
In 1930, the accused’s express and intelligent waiver of his right to trial by
jury was ineffective by itself. The Court also demanded the approval of
the judge and the prosecutor before sanctioning a bencBétrlal the
1940s, the Court impressed some lasting requirements on the right to trial
by jury. The Court declared trial by jury “a prized shield against oppres-
sion.”” A unanimous Court found that “[i]t is part of the established tra-
dition in the use of juries as instruments of public justice that the jury be a
body truly representative of the communif§.”Further, said the Court,
“[tthe American tradition of trial by jury, considered in connection with
either criminal or civil proceedings, necessarily contemplates an impartial
jury drawn from a cross-section of the community . . . without systematic
and intentional exclusion of any [grougd”

The late 1960s and 1970s saw the most important interpretation to
date. In the seminal case Dfincan v. Louisiang® the Court found the
right to trial by jury to be “fundamental to the American scheme of justice”
and binding on the states through the Fourteenth Amendhefit]he
truth of every accusation . . . should afterward be confirmed by the . . . suf-
frage of twelve of his equals and neighbors, indifferently chosen and supe-

25. 1d. amend. VI. The Constitution also guarantees the right to trial by jury in civil
cases. “In Suits at common law, where the value in controversy shall exceed twenty dollars,
the right of trial by jury shall be preserved . . Id. amend. VII.

26. SeePatton v. United States, 281 U.S. 276, 312 (1930). Five years later, the Court
espoused a strong commitment to the principles of the constitutional jury trial provisions.

[T]rial by jury has always been, and still is generally regarded as the nor-
mal and preferable mode of disposing of issues of fact in civil cases at
law as well as in criminal cases. Maintenance of the jury as a fact-find-
ing body is of such importance and occupies so firm a place in our his-
tory and jurisprudence thahy seeming curtailment of the right to a jury
trial should be scrutinized with the utmost care

Dimick v. Schiedt, 293 U.S. 474 (1935) (emphasis added).

27. Glasser v. United States, 315 U.S. 60, 84 (1941).

28. Smith v. Texas, 311 U.S. 128, 130 (1940) (striking down a state statutory scheme
that, in practice, operated to racially discriminate in the selection of grand jurors).

29. Thiel v. Southern Pac., 328 U.S. 217 (1946).

30. 391 U.S. 145 (1968).

31. Id. at 149.
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rior to all suspicion.®?> The Court subsequently retreated from this
encompassing language. Baldwin v. New YorR® the Court held that
potential punishment short of six months’ incarceration fails to trigger the
right under the federal Constitutifh.In Williams v. Florida®® the Court
found no constitutional violation for state juries numbering38ixn
Johnson v. Louisian® the Court upheld the constitutionality of a state
jury’s conviction that was reached by a two-thirds majority ¥&telow-

ever, the Court remained committed to its principles concerning the scope
and importance of the right. The Court held thtae“fair cross-section
requirement [is] fundamental to the jury trial guaranteed by the Sixth
Amendment . . . Community participation in the administration of the
criminal law . . . is not only consistent with our democratic heritage but is
also critical to public confidence in the fairness of the criminal justice sys-
tem.”®?

The language of the basic tenets of criminal law set out in Article 11|
and the Sixth Amendment to the Constitution is broad and clear. The
Supreme Court’s interpretation is sweeping. However, neither the legisla-
ture nor the judiciary has ever considered any of it to be applicabli-to
itary criminal law. This exception is an old judicial creation. Scrutiny of
its supposed foundations reveals little justification, and analysis of the con-

32. 4 BAcksSTONE, supranote 3, at *349-5Qjuoted in Duncan391 U.S. at 151-52.
The DuncanCourt stated that “the jury trial provisions in the Federal and State constitu-
tions reflect a fundamental decision about the exercise of official power—a reluctance to
entrust plenary powers over the life and liberty of the citizen to one judge or to a group of
judges.” Duncan 391 U.S. at 155-56.

33. 399 U.S. 66 (1970) (plurality opinion).

34. The Court presented a balanced argument.

[T]he prospect of imprisonment for however short a time will seldom be
viewed by the accused as a trivial or “petty” matter and may well result
in quite serious repercussions affecting his career and his reputation.
Where the accused cannot possibly face more than six months’ impris-
onment, we have held that these disadvantages, onerous though they may
be, may be outweighed by the benefits that result from speedy and inex-
pensive nonjury adjudications. We cannot, however, conclude that these
administrative conveniences, in light of the practices that now exist in
every one of the 50 States as well as in the federal courts, can similarly
justify denying an accused the important right to trial by jury where the
possible penalty exceeds six months’ imprisonment.

Id. at 73-74.
35. 399 U.S. 78 (1970).
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text in which this exception was created reveals no basis for continued
application.

B. Ex parte MilliganandEx parte Quirin Denial of the Constitutional
Right to Trial by Jury in the Military

36. Id. at 86-90. The Court offered an interesting background.

[T]he oft-told history of the development of trial by jury in criminal
cases . .. revealed a long tradition attaching great importance to the con-
cept of relying on a body of one’s peers to determine guilt or innocence
as a safeguard against arbitrary law enforcement. That same history,
however, affords little insight into the considerations that gradually led
the size of that body to be generally fixed at 12. Some have suggested
that the number 12 was fixed upon simply because that was the number
of the presentment jury from the hundred, from which the petit jury
developed. Other, less circular but more fanciful reasons for the number
12 have been given . . . and rest on little more than mystical or supersti-
tious insights into the significance of “12.” Lord Coke’s explanation that
the “number of twelve is much respected in holy writ, as 12 apostles, 12
stones, 12 tribes, etc.,” is typical. In short, while sometime in the 14th
century the size of the jury at common law came to be fixed generally at
12, that particular feature of the jury system appears to have been a his-
torical accident, unrelated to the great purposes which gave rise to the
jury in the first place.

Id. (citations omitted).

37. 406 U.S. 356 (1972).

38. Id. at 360. “[T]hree dissenting votes to acquit raises no question of constitutional
substance about either the integrity or the accuracy of the majority verdict of ddilt.”
“That rational men disagree is not in itself equivalent to a failure of proof by the State, nor
does it indicate infidelity to the reasonable-doubt standdoi.at 361.

39. Taylor v. Louisiana, 419 U.S. 522, 530 (1975) (emphasis added) (striking down,
under fair cross-section requirements of the Sixth and Fourteenth Amendments, a state con-
stitutional and statutory jury service exemption for women). In fact, the Supreme Court
justified its decisions that allowed states to provide for convictions by juries of less than 12
and on less than unanimous vote with the fair cross-section requireméfitliams, the
Court stated that the number of persons on the jury should “be large enough to promote
group deliberation, free from outside attempts at intimidation, and to provide a fair possi-
bility for obtaining a representative cross-section of the communwflliams 399 U.S.
at 100. SeeApodaca v. Oregon, 406 U.S. 404, 410-11(1972) (plurality opinion) (“[A] jury
willcome to . . . a [commonsense] judgment as long as it consists of a group of laymen rep-
resentative of a cross section of the community who have the duty and the opportunity to
deliberate . . . on the question of . . . guilt.”).
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One hundred thirty-two years ago, the Supreme Court deé&igded
parte Milligan® During the Civil War, Lamdin Milligan was a civilian
citizen of the United States and the State of Indiana. Apparently, he neither
belonged to nor associated with the armed services of the Union or the
Confederacy! Milligan was arrested at his home in October 1864 under
the orders of the commandant of the Military District of Indi#na he
Union government accused him of violating domestic law and the law of
war. The government alleged that he communicated with the enemy,
resisted the draft, and conspired to seize munitions and to release prisoners
of war?® The same commandant who ordered the arrest convened a mili-
tary commission, which tried and convicted Milligén.

The Supreme Court determined that a military commission may not,
even during civil war, try a civilian citizen when state and federal courts
are open and operatirt§. The civilian citizen in such circumstances
enjoys his full panoply of constitutional rigts.According to the Court,
these include one of the most important freedoms that Mr. Milligan was
denied, his right to be tried by a juf.

The theme oMilligan is the maintenance of civil liberty even during
national strife. For pages of eloquent text, the Court paid tribute to the vir-
tues of constitutionally secured rights against oppression, tyranny, and the
dangers of martial control.

The Constitution of the United States is a law for rulers and peo-
ple, equally in war and in peace, and covers with the shield of its
protection all classes of men, at all times, and under all circum-
stances. No doctrine, involving more pernicious consequences,
was ever invented by the wit of man than that any of its provi-
sions can be suspended during any of the great exigencies of
government?

40. 71 U.S. (4 Wall.) 2 (1866).
41. Seeidat6.

42. Id.

43. Id.

44. |d.

45. 1d. at 107, 127.

46. Seeidat 118-24.

47. 1d. at 122.
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Then, on one page in the middle of the opinion, in the middle of extol-
ling the paramount nature of the right to trial by jury, the Court withheld
the right from those in military service.

[1]fideas can be expressed in words, and language has any mean-
ing, this right—one of the most valuable in a free country—is
preserved to everyone accused of crime who is not attached to
the army, or navy, or militia in actual servite.

The Court explained that the language of the Sixth Amendment is
“broad enough to embrace all persons and c2slest acknowledged the
specific exception in the Fifth Amendment to the requirement for grand
jury presentment and indictment in military ca%es he Court then con-
cluded that “the Framers of the Constitutidoubtlessmeant to limit the
right of trial by jury, in the sixth amendment, to those persons who were
subject to indictment or presentment in the fifth.The Court provided no
reference or support for this conclusfSnFollowing this brief foray into
constitutional analysis that was marginally related to the facts of the case,
the Court returned to its worship of basic constitutional rightdl cther

48. 1d. at 121. The Court further stated: “[n]o graver question was ever considered
by this court, nor one which more nearly concerns the rights of the whole people; for it is
the birthright of every American citizen when charged with crime, to be tried and punished
according to law.”Id. at 118-19.

The crimes with which Milligan was charged were of the gravest char-
acter, and the petition and exhibits in the record . . . admit his guilt. But
whatever his desert of punishment may be, it is more important to the
country and every citizen that he should not be punished under an illegal
sentence, sanctioned by this court of last resort, than that he should be
punished at all. The laws which protect the liberties of the whole people
must not be violated or set aside in order to inflict, even upon the guilty,
unauthorized though merited justice.

Id. at 132 (Chase, C.J., concurring).

49. Id. at 123 (emphasis added).

50. Id.

51. See id “No person shall be held to answer for a capital, or otherwise infamous
crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the
land or naval forces, or in the Militia, when in actual service in time of War or public danger
...." U.S. @nsT. amend. V.

52. Milligan, 71 U.S. (4 Wall.) at 123 (emphasis added).

53. Seeid.
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personscitizens of states where the courts are open, if charged with crime,
are guaranteed the inestimable privilege of trial by jefty.”

Almost eighty years aftevlilligan, the Supreme Court decidé&ok
parte Quirin® During World War |1, Richard Quirin was a citizen of the
German Reich and a member of its armed fotgda.mid-June 1942, fol-
lowing the declaration of war between the United States and Germany, he
infiltrated the sovereign territory of the United States. He was equipped
and ordered to destroy industries and activities that furthered the United
States war effolt’ The United States Supreme Court held that a military
commissioncould try captured German spies in accordance with the law
of war® The Court found no Sixth Amendment right, under these circum-
stances, to trial by jury in the civil coufs.Again venturing beyond the
facts before it, the Court justified its conclusion in overly broad dicta.
“The fact that ‘cases arising in the land or naval forces’ are excepted from
the operation of the Amendments does not militate against this conclusion.
Such cases are expressly excepted from the Fifth Amendment, and are
deemed excepted by implication from the Sixéh.”

Since theQuirin decision, a tired and thoughtless mantra has devel-
oped in military Sixth Amendment jurisprudence. “The . .. right to a trial
by jury ... has long been recognized as inapplicable to trials by court-mar-
tial.”61 This verbiage or similar language, which is always hinged on the
apparently seminal cases Quirin andMilligan, appears repeatedly
throughout pertinent case I&Whenever an issue concerning jury selec-
tion arises, the message is generally simple and devoid of analysis, appli-

54. 1d.

55. 317 U.S. 1 (1942).

56. Id. at 21.

57. See id Richard Quirin had lived in the United States, but was born in Germany
and returned to Germany between 1933 and 1941. Quirin and his countrymen came ashore
on Long Island, New York bearing explosives, incendiaries, fuses, and timing devices.
They landed under the cover of darkness from the submarine that brought them across the
Atlantic. They wore German Marine Infantry uniforms during their landing and buried
these with their supplies once ashore. They proceeded to New York City in civilian attire.
All were trained in Germany for espionage and sabotage. The German government paid
them during this training and promised further compensation for their acts of destruction
within the United Statesld.

58. Id. at 48.

59. Id. at 29, 39-41.

60. Id. at 40 (citingex Parte Milligan, 71 U.S. (4 Wall.) 2, 6 (1866)).

61. United States v. Loving, 41 M.J. 213, 285 (1994) (cifugrin, 317 U.S. at 39-

41; Milligan, 71 U.S. (4 Wall.) at 137-3808ff'd on other grounds517 U.S. 748 (1996).
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cation, or exploration: the military accused does not enjoy the
constitutionally guaranteed right to trial by jury, as clearly determined by
the Supreme Court iQuirin andMilligan. However, two aspects of these
decisions vitiate their value as precedent on this issue. First, both cases
advance little and fundamentally flawed analysis in support of a military
exception to the Sixth Amendment. Second, both cases reached this con-

62. Seee.g, United States v. Witham, 47 M.J. 297, 301 (1997) (“[A] military accused
has no Sixth Amendment right to trial by jury.”) (citi@irin, 317 U.S. 1); United States
v. Curtis, 44 M.J. 106, 132 (1996) (“[T]he Supreme Court has indicated that service mem-
bers have never had a right to a trial by jury.”) (citwgrin, 317 U.S. 1Milligan, 71 U.S.
(4 Wall.) 2),rev'd as to sentence on reconsideratidf M.J. 129 (1997); United States v.
Smith, 27 M.J. 242, 248 (C.M.A. 1988) (“[T]he right to trial by jury has no application to
the appointment of members of courts-martial.”) (cit@arin, 317 U.S. 1Milligan, 71
U.S. (4 Wall.) 2); United States v. McClain, 22 M.J. 124, 128 (C.M.A. 1986) (“[Clourts-
martial have never been considered subject to the jury-trial demands of the Constitution.”)
(citing Milligan, 71 U.S. (4 Wall.) 2); United States v. Kemp, 46 C.M.R. 152, 154 (C.M.A.
1973) (making a remarkable connection between distinct elements of the Constitution by
asserting that “[c]ourts-martial are not part of the judiciary of the United States within the
meaning of Article Ill . . . Consequentlythe Sixth Amendment right to trial by jury with
accompanying considerations of [jury selection] has no application to the appointment of
members of courts-martial” (emphasis added)); United States v. Jenkins, 42 C.M.R. 304,
306 (C.M.A. 1970) (“Under the Fifth and Sixth Amendments to the Constitution, members
of the armed forces do not have the right to indictment by grand jury and trial by petit jury
....") (citingQurin, 317 U.S. 1Milligan, 71 U.S. (4 Wall.) 2); United States v. Ruiz, 46
M.J. 503, 507 (A.F. Ct. Crim. App. 1997) (“[Clourts-martial have never been considered
subject to the jury trial demands of the Sixth Amendment of the Constitution.”) (citing
Quirin, 317 U.S. 1); United States v. Simoy, 46 M.J. 592, 624 (A.F. Ct. Crim. App. 1997)
(Morgan, J., concurring) (“Sindéx parteMilligan . . . [the Fifth Amendment’s express]
exception has been assumed to extend to the right to trial by a petit jury guaranteed in the
Sixth Amendment.”); United States v. Thomas, 43 M.J. 550, 589 (N.M. Ct. Crim. App.
1995) (“[It is clear that the Supreme Court has held that Article I, as well as the Fifth and
Sixth Amendments, do not require jury trials for all cases other than impeachment.”) (citing
Qurin, 317 U.S. 1)aff’'d in part, rev'd in part on other ground46 M.J. 311 (1997); United
States v. Gray, 37 M.J. 751, 755 (A.C.M.R. 1993) (“A court-martial has never been subject
to the jury-trial demands of Article 11l of the Constitution.”) (citiQuirin, 317 U.S. 1Mil-
ligan, 71 U.S. (4 Wall.) 2); United States v. Corl, 6 M.J. 914 (N.M.C.M.R. 1948}, 8
M.J. 47 (C.M.A. 1979) (“The Sixth Amendment right to a jury trial, by long-established
principle, is inapplicable to trial by courts-martial.”) (citiQarin, 317 U.S. 1Milligan, 71
U.S. (4 Wall)) 2).

On 5 October 1994, the National Defense Authorization Act for Fiscal Year 1995
changed the names of the United States Courts of Military Review and the United States
Court of Military Appeals. SeePub. L. No. 103-337, 108 Stat. 2663 (1994). The new
names are the United States Army Court of Criminal Appeals, the United States Air Force
Court of Criminal Appeals, the United States Navy-Marine Corps Court of Criminal
Appeals, the United States Coast Guard Court of Criminal Appeals, and the United States
Court of Appeals for the Armed Forces.
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clusion deep in dicta that had little to do with the actual holdings and on
facts having little contemporary application.

1. Flawed Analysis

In Milligan and Quirin, the Supreme Court reasoned that the framers
of the Constitution must have intended to create a military exception to the
Sixth Amendment in the absence of an explicit one. In both cases, the
Court infers this intent from the express exclusion of the armed forces from
the Fifth Amendment’s grand jury clause. The language of the Constitu-
tion and the process and history of its drafting support the opposite infer-
ence.

a. Textual Weaknesses of the Milligan/Quirin Inference

The framers knew very well how to exempt the military from the
strictures of the Bill of Rights and did so within the Bill of Rights. They
surgically removed the grand jury clause from among several Fifth
Amendment criminal due process rights otherwise apparently applicable
to the military. The framers removed it carefully by specifying land and
naval forces as well as militia forces in service during exigency. Did they
also intend to remove only the jury trial provision from among the several
criminal due process rights in the Sixth Amendment? If so, the text of the
Sixth Amendment should reflect the exception as clearly and carefully as
does the Fiftf¥3

On the other hand, the specific language of the Sixth Amendment
calls for trial by a jury “of the State and district wherein the crime shall
have been committed, which district shall have been previously ascer-
tained by law . . . 8 Perhaps this provision contemplates juries composed
only of permanent residents of the state or district. Courts-martial “jurors”
come from the necessarily transient military community. Perhaps the
terms “state” and “districtimply that the Sixth Amendment does not guar-
antee a jury in courts-martial. This argument is perhaps the only way, on

63. SeelJoseph Remchddilitary Juries: Constitutional Analysis and the Need for
Reform 47 kp. L.J. 193, 206 (1972) (asserting that the constitutional jury trial provisions
do not infer exclusion of courts-martial).

64. U.S. ©nsT. amend. VI.
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the Sixth Amendment text alone, to imply a military exception. The argu-
ment, however, is weak for several reasons.

First, the Sixth Amendment begins, “In all criminal prosecutions . . .
.65 Second, the immediately preceding Fifth Amendment makes an
exception for tasesarising in the [armed] force$® Third, looking to the
context of this language, the framers apparently added the “state and dis-
trict” requirement to ensure close proximity among trial, jury, and alleged
crime®’ Before the Revolutionary War, Great Britain feared that colonial
juries would undermine the interests of the crown; therefore, Parliament
transported many who were charged with criminal misconduct back to
England for triafP® TheDeclaration of Independencgpecifically com-
plained of this practic€ The “state and district” language and the context
of its drafting do not appear to exclude courts-martial from the Sixth
Amendment’s application. Instead, the language establishes a vicinage
requirement, which is generally satisfied in military criminal cases. The
argument that the Sixth Amendment right to a jury trial—or any other Bill

65. Id.

66. Id. amend. V (emphasis added).

67. Seelames J. GoBERT, JURY SELECTION, THE LAW, ART, AND SCIENCE OF SELECTING A
Jury § 2.02 (2d ed. 1990).

68. See idat 36-37 (citing William Wirt BlumeThe Place of Trial of Criminal Cases:
Constitutional Vicinage and Venué3 McH. L. Rev. 59 (1944); Drew L. Kersheijci-
nage 29 kia. L. Rev. 803 (1976), 30 @A. L. Rev. 1 (1977)).

69. “[The King of England] has combined with others to subject us to a jurisdiction
foreign to our constitution, and unacknowledged by our laws; giving his assent to their acts
of pretended legislation . . . [flor transporting us beyond Seas to be tried for pretended
offenses . . . .” #iEe DEcLARATION OF INDEPENDENCEpara. 14 (U.S. 1776)eprinted in
Sourcesor Our LiserTiEs 319, 320 (Richard L. Perry & John C. Cooper eds., spec. ed.
1990). SeeTHe DecLARATION AND ResoLVES OF THE FIRsT CoNTINENTAL CoNGRESspara. 2
(Oct. 14, 1774)eprinted inSourcesor OuRr LiBerTIES, suprg at 286 (lodging the similar
complaint that “it has lately been resolved in parliament, that by force of a statute, made in
the thirty-fifth year of the reign of King Henry the Eighth, colonists may be transported to
England, and tried there upon accusations for treasons and misprisions”).
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of Rights provision—is inapplicable by implication simply ignores the
plain language of the amendmeffts.

The argument also ignores the text of Article Il of the Constitution.
This article grants the right to a jury broadly in the “Trial of all Crimes,”
save “Cases of Impeachmerit. Whether or not Article Ill provisions are
considered at all applicable to courts-martfahis text demonstrates the
ability of the framers to create exceptions to important, broadly worded
rights where they intended to do so. Further, it shows the precision with
which they did sd?

b. Contextual Weaknesses of the Milligan/Quirin Inference

The process of the Constitution’s drafting implies that the military
subject to the jury trial requirement of the Constitution. The framers had
several opportunities to include a military exception to the right to trial by
jury, and they affirmatively rejected such an exception that was contained
in submitted proposals. First, some state constitutions, adopted years
before the federal Constitution, contained an explicit exception of this
nature’* Then, some states submitted proposals for a federal Bill of Rights
and included this express exceptidrizinally, one of the principal drafters

70. SeeFrederick B. WienerCourts-Martial and the Bill of Rights: The Original
Practice 72 Harv. L. Rev. 1, 266 (1958) (arguing that the entire Bill of Rights is inappli-
cable to the military by implication); Karen A. Ruzic, NoMilitary Justice and the
Supreme Court’s Outdated Standard of DefereMieiss v. United State80 GHi.-KenT L.

Rev. 265, 284 (1994) (arguing that various provisions of the Bill of Rights have been denied
to service members by implication).

71. U.S. @nst. art. lll.

72. See infrasection C.

73. SeeRemchosupranote 63, at 206.

74. Seege.g, Mass. ConsT. pt. |, art. XII (1780)reprinted inSourcesor OuRr LIBERTY,
supranote 69, at 373, 376 (“[T]he legislature shall not make any law, that shall subject any
person to a capital or infamous punishment, excepting for the government of the army and
navy, without trial by jury.”); N.H. ©nsT. pt. |, art. XVI (1783)reprinted in Sourcesor
Our LiBerTY, supranote 69, at 373, 376 (“Nor shall the legislature make any law that shall
subject any person to a capital punishment, excepting for the government of the army and
navy, and the militia in actual service, without trial by juryOf. Mp. ConsT. Declaration
of Rights, 1 XIX (1776)reprinted inSourcesor Our LIBERTY, supranote 69, at 346, 348;

Pa. ConsT. pt. A, 11X (1776)reprinted inSourcesor Our LiBERTY, supranote 69, at 328,

330; \A. Const. Bill of Rights, § 8 (1776)eprinted inSourcesor Our LIBERTY, supranote

69, at 311, 312. The Maryland, Pennsylvania, and Virginia Constitutions provided a guar-
antee of the right to trial by jury, but made no distinction for cases that arose in the armed
forces or militia.
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of the Bill of Rights, James Madison, proposed that this exception be
added to Article 11’6 If the framers believed that they had originally
drafted Article 11l too broadly, they had only to re-engineer it through the
amendment process then taking pl&cef the framers believed that the
Sixth Amendment was unclear, they need only have looked to the states’
proposals or their own language in the immediately preceding Fifth
Amendment to clarify it. The adopted version of the Constitution and the
amendments included the exception where the framers intended—Grand
Jury presentment and indictment—and affirmatively precluded it where
they did not—petit jury®

Finally, the concept of courts-martial that incorporated a jury system
was not foreign to the framers. In 1958, Colonel Frederick Weiner argued
that the Constitution must have been drafted with the understanding that
the Sixth Amendment did not apply to trials by courts-marfiaHe
asserted, as part of his rationale, that service members had never, prior to
or during the Constitution’s drafting, enjoyed the right to trial by §@ry.
This argument depends on an unnecessarily narrow definition of the word

75. Maryland submitted seven proposed amendments. The second of the Maryland
proposals stated:

[tlhat there shall be a trial by jury in all criminal cases, according to the
course of proceeding in the state where the offence is committed; and
that there be no appeal from matter of fact, or second trial after acquittal;
but this provision shall not extend to such cases as may arise in the gov-
ernment of the land or naval forces.

A Fragment of Facts, Disclosing the Conduct of the Maryland Convention on the Adop-
tion of the Federal ConstitutiofApr. 21, 1788)reprinted in2 DEBATES ON THE ADOPTION

orF THE FeperaL ConsTiTuTion 507, 509-10 (Jonathan Elliot ed., 2d ed., n.p. 1836) [herein-
after DeBaTeS]. Virginia’s eighth proposed amendment read:

[t]hat in all criminal and capital prosecutions, a man hath a right to
demand the cause and nature of his accusation, to be confronted with the
accusers and witnesses, to call for evidence, and be allowed counsel in
favor, and to a fair and speedy trial by an impatrtial jury of his vicinage,
without whose unanimous consent he cannot be found guilty (except in
the government of the land and naval forces) nor can he be compelled to
give evidence against himself.

The Debates in the Convention of the Commonwealth of Virginia on the Adoption of the
Federal ConstitutiorfJune 27, 1788)n 3 DeBaTES, supra at 592-93.
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“jury.” Indeed, military juries were not drawn from the civilian populace.
However, they did exist as a matter of written law.

First, the Provisional Congress of Massachusetts Bay adopted The
Massachusetts Articles of War on 5 April 12#5These Articles, which
imported wholesale the British court-martial syst®mandated general
courts-martial of not less than thirteen field grade offféersd regimental
courts-martial of not less than five officéfs They provided to the com-
manding officer no specific guidance or criteria for selecting menibers,
but they did charge the members to “behave with calmness, decency, and
impartiality.”® Second, the Second Continental Congress adopted the first
American Articles of War on 30 June 17%5The American Articles of
War virtually duplicated the Massachusetts articles relating to the admin-
istration of courts-martid® Third, an appointed committee drafted the
American Articles of War of 1778 Again, the provisions related to
courts-martial administration were left largely unchanffedrinally, in

76. Mr. Madison stated:

The amendments which have occurred to me proper to be recom-
mended by Congress to the State Legislatures, are these:

Seventhly. That in article 3d, section 2, the third clause be struck out,
and in its place be inserted the clauses following, to wit:

The trial of all crimes (except in cases of impeachments, and cases
arising in the land or naval forces, or the militia when on actual service,
in time of war or public danger) shall be by an impatrtial jury of freehold-
ers of the vicinage . . . .

1 AnNALs oF ConGREss450-52 (Joseph Gales ed., 1789) (remarks of Mr. James Madison).
Note that the Virginia Constitution, which James Madison helped draft in 1776, contained
no military exception to the right to trial by jur$seeSourcesor Our LIBERTY, Supranote
69, at 308-10. Likewise, Maryland, in 1776, saw no need for such excepgendat
346, 348. However, Virginia’s and Maryland’s proposed amendments to the federal Con-
stitution, drafted in 1790, like the later-drafted state constitutions, contained the exception.
The developing trend was to include a military exception to the right to trial by jury. The
framers resisted this trend and patterned the Sixth Amendment after the state constitutions
of the previous decade.

77. See generallfrancis H. HELLER, THE SixTH AMENDMENT 28-34 (1951) (detailing
the House and Senate debates and the committee drafting process of the Sixth Amend-

ment).
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1789, following the ratification of the Constitution, Congress reenacted,
without change, the Articles of War that were then in f8tce.

78. TheMilligan concurrence arrived at the opposite conclusion.

Cases arising in the land and naval forces, or in the militia in actual ser-
vice in time of war or public danger,” are expressly excepted from the
[grand jury clause of the] fifth amendment . . . and it is admitted that the
exception applies to the other amendments as well as to the fifth. Now,
we understand this exception to have the same import and effect as if the
powers of Congress in relation to the government of the army and navy
and the militia had been recited in the amendment, and cases within
those powers had been expressly excepted from its operation. The states,
most jealous of encroachments upon the liberties of the citizen, when
proposing additional safeguards in the form of amendments, excluded
specifically from their effect cases arising in the government of the land
and naval forces . . . . The amendments proposed by the states were con-
sidered by the first Congress, and such as were approved in substance
were put in form, and proposed by that body to the states. Among those
thus proposed, and subsequently ratified, was that which now stands as
the fifth amendment of the Constitution. We cannot doubt that this
amendment was intended to have the same force and effect as the amend-
ment proposed by the states. We cannot agree to a construction which
will impose on the exception in the fifth amendment a sense other than
that obviously indicated by action of the state conventidfvs. think,
therefore, that the power of Congress, in the government of the land and
naval forces and of the militia, is not at all affected by the fifth or any
other amendment

Ex parteMilligan, 71 U.S. (4 Wall.) 2, 137-38 (1866) (Chase, C.J., concurring) (emphasis
added). One commentator, Gordon Henderson, argued that most of the Bill of Rights does
apply to the military; nevertheless, he maintained that, because state proposals contained a
specific exception to the right to trial by jury for the armed forces, the framers meant for
such an exception to exist. Gordon D. Hender€murts-Martial and the Constitution:

The Original Understanding’1 Harv. L. Rev. 293, 303-14 (1957). Henderson reasoned

that the failure of the Sixth Amendment to contain the same exception as the Fifth was the
result of forgetfulnessld. The following year, Henderson was assailed for his theory that
any of the provisions of the Bill of Rights applied to the militaBeewiener,supranote

70, at 266. In 1972, Joseph Remcho pointed out that Henderson’s analysis was contrary to
accepted means of statutory construction. Renstipranote 63, at 206.

79. SeeWeiner,supranote 70, at 280.

80. See id “Since, however, the significance of this and other constitutional provi-
sions ‘is to be gathered not simply by taking the words and a dictionary,” we know—indeed
it hasnever been doubtedthat . . . [t]he soldier or sailor never had a right to trial by a jury.”

Id. (emphasis added) (citations omitted). Just likeMilkgan opinion nearly a century
earlier, Weiner tried to give weight to his opinion through the mere force of it. He offers
no support for his proposition that the framers were of such clear mind about the inapplica-
bility of the Bill of Rights to the military that they had no reason to voice their views.
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The commanding officer of 1789 chose the jury. The military accused
did not enjoy the right to trial by jury, as constitutionally defitadhy or
even in 1958. However, contrary to the argument of Colonel Weiner, the
American service member has always enjoyed the rightrial by jury.
The initial and on-going drafting of Articles of War in colonial times sug-
gests that the constitutional framers understood this. If so, and if they

81. SeeWiLLiam WINTHROP, MiLITARY LAw AND Precepents12 (2d ed. 1920). The
Massachusetts Bay Colony adopted these articles for the governance of its own troops as
forces began to muster in Boston for the impending hostilitégks Other colonial assem-
blies adopted similar articles shortly thereaffeee idn.32; Dxvip A. ScHLEUTER, MILITARY
CRIMINAL JusTICE: PRACTICE AND PRroceDURES 1-6(A) (3d ed. 1992).

82. SeeScHLEUTER supranote 81, 8 1-6(A).

83. SeeMassachusetts Articles of War, art. 8printed inWinTHROP, supranote 81,
at 950.

84. SeeMassachusetts Articles of War, art. 83fyrinted inWiNnTHROP, supranote 81,
at 950.

85. SeeMassachusetts Articles of War, art. 8§rinted inWiNTHROP, supranote 81
at 950.

86. SeeMassachusetts Articles of War, art. 82printed inWiNTHROP, supranote 81
at 950. For the analogous British provisions then in effect, see British Articles of War of
1765, § XV, which is reprinted in MfHRoP, Supranote 81 at 942.

87. SeeWiNnTHROP, supranote 81at 22.

88. SeeAmerican Articles of War of 1775, arts. 33-38printed inWINTHROP, Supra
note 81 at 956.

89. SeeWinTHROP, Supranote 8lat 22.

90. SeeAmerican Articles of War of 1776, § 1gprinted inWiNTHROP, Supranote
81,at961, 967. In 1786, these provisions were amended to include a detailed oath by which
the members swore to try the case before them “without partiality, favor, or affection.”
American Articles of War of 1786, § 14, art.réprinted inWinTHROP, Supranote 81 at
973. Further amendments reduced courts-martial to their present-day minimum sizes of
five for general courts-martial and three for regimental (now, special) courts-m&eial.
American Articles of War of 1786, § 14, arts. 1ieyrinted inWinTHROP, Supranote 81at
972.

91. SeeWinTHROP, SUpranote 8lat 23.

The Rules for the Regulation of the United Colonies governed the Navy in 1775.
Later, the Articles for the Government of the Navy served as the sea-going counterpart to
the Articles of War. Both had provisions for courts-martial similar to the provisions in the
Articles of War. See generallffowarp M. Byrng, MiLiTarY Law 2-6 (3d ed. 1981) (pro-
viding a synopsis of the origins of naval military law). Under the latter, however, the Navy
used only the general court-martial forurBeeThe Rules and Regulations of the United
States Navy, art. 35 (23 Apr. 180@printed inJames E. VALLE, Rocks AND SHoALs 285,
291 (1980). See generallyVinTHROP, Supranote 81, at 17-19;cBLEUTER Supranote 81,
88§ 1-4, 1-5. These sources contain useful histories of trial by court-martial and the institu-
tions of military discipline and military justice dating to antiquity.
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intended to exclude military juries from the constitutional rights relating to
jury trial, they would have so indicated.

On the other hand, courts-martial have never included the practice of
grand jury presentment and indictment; yet, the Fifth Amendment
expressly excepts the military from that practice. The Constitfaitm
specifically to exclude the military from its provisions governing a practice
that the military engaged in, petit jury. Elsewhere, the Constitution explic-
itly excludes the military from its provisions governing a practice in which
the military has never engaged, grand jury. The logical conclusion is that
the framers recognized the practice by the military of using criminal juries
made up of military members. They regulated the practice with the same
provisions used to regulate civilian practice. Likewise, the framers recog-
nized and specifically sanctioned the military’s existing practice of dis-
pensing with the grand jury proces.

c. The Internal Inconsistency of Milligan

Incredibly, theMilligan Court well understood these principles of tex-
tual and contextual constitutional analysis. The Court understood them
andappliedthem to the subject at hand. Following a discussion of the lim-
ited need in times of emergency to suspend the writ of habeas &dtipais,
Court noted:

The Constitution goes no further. dibes not sagfter a writ of
habeas corpuis denied a citizen, that he shall be tried otherwise
than by the course of the common lafvt had intended this
result, it was easy by the use of direct words to have accom-
plished it The illustrious men who framed that instrument were
guarding the foundations of civil liberty against the abuses of
unlimited power; they were full of wisdom, and the lessons of
history informed them that a trial by an established court,
assisted by an impartial juryvas the only sure way of protecting
the citizen against oppression and wrong. Knowing this, they

92. Winthrop quotes Chief Justice Chase’s concurrenddligan for the proposition
that, while “our military law is very considerably older than our Constitution,” all United
States public law “began either to exist or to operate anew” under the Constitution. W
THROP, Supranote 81, at 15.

93. “The privilege of the Writ of Habeas Corpus shall not be suspended, unless when
in cases of rebellion or invasion the public safety may require it.” Uh&stCart. |, § 9,
cl. 2.
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limited the suspensioto one great right, and left the rest to
remain forever inviolabl&*

The Court knew how to look to the plain and direct language of the Con-
stitution as the beginning of constitutional interpretation.

The founders of our government were familiar with the history
of [the Revolutionary War]; and secured in a written constitution
every rightwhich the people had wrested from power during a
contest of ages . . . . The provisions of that instrument on the
administration of criminal justice ateo plain and diregtto
leave room for misconstruction or doubt of their true meaning.
Those applicable to this case are found in that clause of the orig-
inal Constitution which says “That the trial of all crimes, except
in case of impeachment, shall be by jury;” and in the fourth, fifth,
and sixth articles of the amendmefits.

Further, the Court was adept at examining constitutional history. The fol-
lowing language appears immediately after the Court quotes the Sixth
Amendment in its entirety:

These securities for personal liberty thus embodied, were such as
wisdom and experience demonstrated to be necessary for the
protection of those accused of crime. And so strong was the
sense of the country of their importance, and so jealous were the
people that these rights, highly prizesight be denied them by
implication, that when the original Constitution was proposed
for adoption it encountered severe opposition; and, but for the
belief that it would be so amended as to embrace them, it would
never have been ratifi¢8.

Given the importance historically accorded the right to trial by jury,
especially during the time of the Constitution’s formulation, the framers
likely contemplated as broad a right as conceivéblseither the express
language used nor the circumstances surrounding the Constitution’s origin
admit of exception to this right for trials by court-martiglx parteMilli-
ganandEx parte Quiringot it wrong. Courts rely on them today to justify
denying military men and women the constitutionally guaranteed right to

94. Ex parteMilligan, 71 U.S. (4 Wall.) 2, 126 (1866) (emphasis added).
95. Id. at 119 (emphasis added).
96. Id. at 120 (emphasis added).
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trial by jury, but they are not paying attention to the weak analysis in these
old opinions?® They are also not paying attention to faets of these
cases. Neithemlilligan nor Quirin concerned the trial of a United States
service member. Neither of the cases even concerned trial by court-mar-
tial.

2. Marginal Application

Quirin concerned a military commission specifically appointed by the
President to try the several suspected spies and saboteurs for violations of

97. This foundation of criminal justice, which is contained in the Sixth Amendment,
enjoyed the concerted praise of the nation’s forefathers. Alexander Hamilton wrote:

The friends and adversaries of the plan of the [constitutional] conven-
tion, if they agree in nothing else, concur at least in the value they set
upon the trial by jury; or if there is any difference between them it con-
sists in this; that the former regard it as a valuable safeguard to liberty;
the latter represent it as the very palladium of free government.

THe FeperaLisT No. 83 (Alexander Hamilton) (Clinton Rossiter ed., 1961). In his first
address to Congress, Thomas Jefferson said:

[t will be worthy of your consideration whether the protection of the
inestimable institution of juries has been extended to all the cases involv-
ing the security of our persons and property. Their impartial selection
also being essential to their value, we ought further to consider whether
that is sufficiently secured in those states where they are named by a mar-
shal depending on the executive will or designated by the court or by
officers dependent on them.

Thomas Jefferson, First Annual Message Before the U.S. Congress (Dec. 8inl8@ad),
MAs JEFrerson IN His Own Worbs 67, 76 (Maureen Harrison & Steve Gilbert eds., Barnes
& Noble Books 1996) (originally published asdmas JErFFerson WoORD FOR WORD

(1993)). See generallysoprrey D. LEHMAN, WE THE JURY . . ., at 14 (1997) (quoting sev-
eral prominent constitutional framers and early national political figures).

98. See supranote 61 and accompanying text. Tleving court cited pages of the
concurrence iMilligan, for the proposition established by that Court’s majority opinion.
SeeStephen LambThe Court-Martial Panel Selection Process: A Critical Analys&7
MiL. L. Rev. 103, 133 (1992). Lamb notes that the dictMibigan was “elevated” to the
holding of that Court by Justice Marshall, whose disseBiorio v. United Statesould
have benefited from the opposited. SeeSolorio v. United States, 483 U.S. 435 (1987)
(abandoning the “service connection” test in favor of the “status” test for UCMJ jurisdic-
tion).
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the law of war and the Articles of W&.The Court noted that “the Articles

[of War] . . . recognize the ‘military commission’ appointed by military
command as an appropriate tribunal for the trial and punishment of
offenses against the law of waot ordinarily tried by court martial
[sic].”1%0 Milligan also concerned trial by military commission, convened
in 1864 by the military commandant of the District of IndidMa.

The forum inQuirin andMilligan was critically distinct from those of
their progeny. Military commissions convened before, during, and imme-
diately after World War 1l were wholly different entities than courts-mar-
tial that were conducted under the Articles of War or later under the UCMJ.
No separate statute or provisions of the Articles of War governed their con-
stitution or procedur&?? Military commissions could be composed of as
few as three members, and, if this minimum was unobtainable, the flaw
was not fatal to the resutft® In Quirin, the President promulgated the
complete rules of evidence and procedure in one short para@fap.
fact, over the past half-century, the courts have ignored the spaifio
language that they consistently cite. The courts haveQ@agth to sup-
port the finding that the Sixth Amendment is inapplicabledorts-mar-

99. Ex parteQuirin, 317 U.S. 1, 18 (1942).

100. Id. at 27 (emphasis added).

101. Exparte Milligan, 71 U.S. (4 Wall.) 2, 6 (1866).

102. SeeWintHroP, supranote 81, at 835-45. The same is true today, although a 1951
addition to theManual for Courts-Martialpurports to apply the rules applicable to courts-
martial to military commissions. MCMupranote 5, pt. I, § 2(a)(2). This provision was
added in anticipation of the passage of the Prisoner of War Geneva Convention (discussed
infra notes 108-109 and accompanying text)anMhL For CouRTs-MARTIAL, UNITED
SraTes, ch. I, 12 (1951).

103. SeeGeorcEB. Davis, A TREATISEON THE MILITARY LAaw oF THE UNITED StaTES 309
(3d ed. 1913).

104. The appointing order stated:

The commission shall have power to and shall, as occasion requires,
make such rules for the conduct of the proceeding, consistent with the
powers of military commissions under the Articles of War, as it shall
deem necessary for a full and fair trial of the matters before it. Such evi-
dence shall be admitted as would, in the opinion of the President of the
commission, have probative value to a reasonable man. The concurrence
of at least two-thirds of the members of the commission present shall be
necessary for a conviction or sentence. The record of the trial, including
any judgment or sentence, shall be transmitted directly to me for my
action thereon.

Appointment of a Military Commission, 7 Fed. Reg. 5103 (1942).
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tial. TheQuirin Court stated, “we must conclude that § 2 of Article Ill and
the Fifth and Sixth Amendments cannot be taken to have extended the right
to demand a jury to trials byilitary commissiori0°

While the UCMJ provides for trial by military commission under
appropriate circumstancé® such a forum is perhaps not even viable
today. Rules for Courts-Martial 402, 403, 404, and 407 detail the possible
dispositions of charges against military personnel; they are silent with
regard to military commissiolf! Article 102 of the Third Geneva Con-
vention prevents the trial of prisoners of war by any means other than those
used by the detaining power to try its own service meni§&i/ar crimes
author Howard Levie suggests that military commission is no longer avail-
able at all for the trial of prisoners of wdf. One commentator suggested
that the UCMJ “grants jurisdiction [to military commissiosily over
violations of the international laws of wat? In any case, to comply with
the convention, it appears that the United States would have to try its own
service members by military commission before it could attempt to use
military commissions for the trial of prisoners of Wir.The United States
has not convened a military commission since the 1949 Diplomatic Con-
ference of Geneva, despite participating in several international armed
conflicts since then. Thus, the forum utilizedQuirin and Milligan

105. Ex parteQuirin, 317 U.S. 1, 40 (1942) (emphasis added).

106. SeeUCMJ art. 21 (1994). “The provisions of this chapter . . . do not deprive mil-
itary commissions . . . of concurrent jurisdiction with respect to offenders or offenses that
by statute or by the law of war may be tried by military commissions . Id. .’Article 2
of the UCMJ provides for jurisdiction over, inter alia, “prisoners of war when in custody of
the armed forces” and, “in time of war, persons serving with or accompanying an armed
force in the field.” Id. arts. 2(a)(9), (a)(10). Articles 104 and 106, the punitive provisions
for aiding the enemy and spying, respectively, provide for jurisdiction over any pédson.
arts. 104, 106. Article 106 is limited to time of war. Both articles provide specifically for
trial by court-martial or by military commissiond.

107. MCM,supranote 5, R.C.M. 402-404, 407.

108. Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949,
art. 102, T.I.A.S. No. 3364. “A prisoner of war can be validly sentenced only if the sentence
has been pronounced by the same courts according to the same procedures as in the case of
members of the armed forces of the detaining power . Ild..”

109. SeeHowarp S. Levie, TERRORISM IN WAR—THE LAaw oF WAR CrivEs 258-59
(1993). But seeRaobinson O. Everett & Scott L. SillimaRprums for Punishing Offenses
Against the Law of Nation29 WAke ForesTL. Rev. 509, 517-20 (1994) (suggesting that
military commission may be the appropriate forum for trying prisoners of war).

110. Major Michael A. NewtorContinuum Crimes: Military Jurisdiction over For-
eign Nationals Who Commit International Crim&583 Mc. L. Rev. 1, 21 (1996).

111. SeeComMENTARY, Il GENEVA CoNVENTION RELATIVE TO THE TREATMENT OF Prison-

ErsorF WaR 476 (Jean S. Pictet ed., 1960).
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enjoys a far less influential existence today than it did in 1866 or 1942.
Nevertheless, they form the entire precedential foundation for stripping a
constitutional right from members of the armed forces.

Milligan andQuirin fail to justify a military exception to the consti-
tutional right to trial by jury. Courts today fail to account for the weak-
nesses of these cases, their internal shortcomings, and their limited
applicability on an issue of great importance. Much more broadly, courts
fail to recognize a fundamental flaw in the denial of this right—they fail to
square the denial with the basic principle of American constitutional gov-
ernment, which separates the various powers.

C. Violation of the Separation of Powers Doctrine

As a fundamental principle of constitutional law in the United States,
the separate branches of government check and balance eacfother.
the executive branch, which is charged with enforcing the law, could effec-
tively control the judicial branch in its decision-making about the applica-
tion of the law, there would be no need for a judicial branch in the first
place. Trial by jury enhances the independence of the various branches
and helps to check their independent pow&trdn the military, where leg-
islative and executive powers run to their maximum anyW#te courts

112. SeeSreven D. SwitH, THE CONSTITUTION AND THE PRIDE OF REASON 45-47 (1998).

The enumerated powers strategy reflects the framers’ belief that the way
to prevent power from being abused is to diffuse it . . . . [I]t represented
the framers’ principal response atl the kinds of constitutional prob-
lems with which we are familiar.

Most obviously, the strategy dealt with what we call “separation of
powers” questions; it allocated powers among the organs of government
at the national level . . . .

... [T]he enumerated powers strategy was also the framers’ principal
method of protecting individual rights—a matter which in modern times
has become the major constitutional concern.

Id. at 45.
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also remove this Sixth Amendment check on power. The judiciary’s two-
pronged reasoning is flawed.

1. Two-Pronged Analysis

First, the judiciary asserts that courts-martial derive their sole author-
ity from Article I. Specifically, Section 8 grants Congress power “[t]o
raise and support Armie$? “[tJo provide and maintain a Navi*® and
“[tjlo make Rules for the Government and Regulation of the land and naval
Forces.” Second, the courts argue that Article | power is independent of
Article I1ll and the Sixth Amendment. The judiciary routinely and thor-
oughly defers to Congress and the President in handling military matters
in general. IrChappell v. Wallacé'®the Supreme Court said, “[i]t is clear
that the Constitution contemplated that the Legislative Branch has plenary
control over rights, duties, and responsibilities in the framework of the mil-
itary establishment, including regulations, procedures and remedies
related to military discipline; and Congress and the courts have acted in
conformity with that view.*'® In Solorio v. United State’s° the Court
noted that “[jjudicial deference . . . is at its apogee when legislative action

113. “The purpose of a jury is to guard against the exercise of arbitrary power—to
make available the commonsense judgment of the community as a hedge against the over-
zealous or mistaken prosecutor and in preference to the professional or perhaps overcondi-
tioned or biased response of a judge.” Taylor v. Louisiana, 419 U.S. 522, 530 (1975) (citing
Duncan v. Louisiana, 391 U.S. 145, 155-56 (1968p€LysANDER SPOONER AN Essay oN
THE TRIAL BY JURY 6-16 (Boston, Bela Marsh 1852) (strongly advocating the jury’s role in
checking the legislative and executive functions in England and the United States);, G
supranote 67, at 10-12 (discussing the benefits that are secured by the citizenry’s check on
power through trial by jury); kkry KaLven, R & Hans ZeiseL, THE AMERICAN JURY 6-11
(1993) (discussing the same).

114. See infranotes 119-121 and accompanying text.

115. U.S. GnsT. art. 1, 8 8, cl. 12.

116. Id. cl. 13.

117. 1d. cl. 14.

118. 462 U.S. 296 (1983) (holding that enlisted personnel may not bring civil suit
against their seniors alleging racially discriminatory duty assignment, performance evalu-
ations, and disciplinary measures).
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under the congressional authority to raise and support armies and make
rules and regulations for their governance is challentéd.”

The ongoing torrent of judicial deference has, from the beginning,
swept along the denial of the right to trial by jury. Dynes v. Hoovel?
the Supreme Court stated:

Congress has the power to provide for the trial and punishment
of military and naval offences in the manner then and now prac-
ticed by civilized nations; and . . . the power to do so is given
without any connection between it and the 3d article of the Con-
stitution defining the judicial power of the United States; indeed
.. . the two powers are entirely independent of each &ther.

119. Id. at 300-301.SeeGoldman v. Weinberger, 475 U.S. 503, 507 (1986) (denying
a First Amendment challenge to a military restriction on wearing religious apparel openly)
(“Our review of military regulations challenged on First Amendment grounds is far more
deferential than constitutional review of similar laws or regulations designed for civilian
society.”); Rostker v. Goldberg, 453 U.S. 57 (1981) (denying a Fifth Amendment due pro-
cess challenge to gender-discriminatory draft registration) (“This is not, however, merely a
case involving the customary deference accorded congressional decisions. The case arises
in the context of Congress’ authority over national defense and military affairs, and perhaps
in no other area has the Court accorded Congress greater deference . . . ."); Parker v. Levy,
417 U.S. 733, 756 (1974) (rejecting First and Fifth Amendment challenges to conviction of
conduct unbecoming an officer for encouraging draftees to disobey orders) (“For the rea-
sons which differentiate military society from civilian society, we think Congress is permit-
ted to legislate both with greater breadth and with greater flexibility when prescribing the
rules by which the former shall be governed than it is when prescribing rules for the lat-
ter.”).

120. 483 U.S. 435 (1987) (abandoning the “service connection” test in favor of the
“status” test for UCMJ jurisdiction).

121. Id. at 447 (citations omitted)SeeMiddendorf v. Henry, 425 U.S. 25, 43 (1976)
(“In making such an analysis [balancing the interests of the individual against those of the
regime to which he is subject] we must give particular deference to the determination of
Congress, made under its authority to regulate the land and naval forces, that counsel
should not be provided in summary courts-martial.”)Rastker v. Goldberghe Supreme
Court recalled that it “has consistently recognized Congress’ ‘broad constitutional power’
to raise and regulate armies and navies.” 453 U.S. at 65 (citation omitted). The Court
added that “[n]ot only is the scope of Congress’ constitutional power in this area broad, but
the lack of competence on the part of the courts is markéd TheGoldmanCourt echoed
this sentiment. “Not only are courts ‘ill-equipped to determine the impact upon discipline
that any particular intrusion upon military authority might have,” but the military authori-
ties have been charged by the Executive and Legislative branches with carrying out our
nation’s military policy.” 475 U.S. at 507-08 (quoting Chief Justice Earl WalTites Bill
of Rights and the MilitaryThe Third James Madison Lecture at the New York University
Law Center (Feb. 1, 1962 37 N.Y.U. L. Rev. 181, 187 (1962)).

122. 61 U.S. (20 How.) 65 (1857).
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In United States v. Kenig*the Court of Military Appeals (COMA) pro-
claimed:

Courts-martial . . . derive their authority from the enactments of
Congress under Article | of the Constitution, pursuant to con-
gressional power to make rules for the government of the land
and naval forces. Consequently, the Sixth Amendment right to
trial by jury with accompanying considerations of constitutional
means by which juries may be selected has no application to the
appointment of members of courts-martfl.

Neither the foregoing language of the Section 8 clauses nor that of any
other constitutional war power suggests that the language of Article Il or
the Sixth Amendment is inapplicable in the military context. Further, none
of these provisions suggests abandonment of the separation of powers doc-
trine. On the contrary, the grant to Congress in Section 8 of Article I—con-
sistent with the grant of legislative powers in Section 1 of that Article—is
to make rules, not to exercise judicial power. The specific language of
Clause 14 includes a grant of power to make rules for the “government” as
well as the “regulation” of the armed forc&$. Should this clause be inter-
preted so broadly as to abrogate separation of powers principles in the mil-
itary context? Such a construction ignores the framers’ fear of a powerful
and independent militad?’ In the absence of specific language to the

123. Id. at 79.

124. 46 C.M.R. 152 (C.M.A. 1973).

125. Id. at 154.

126. “The term ‘Regulation’ itself implies, for those appropriate cases, the power to
try and to punish.” Relford v. Commandant, 401 U.S. 355, 367 (1971) (applying O’Calla-
han v. Parker, 397 U.S. 934 (1976yerruled bySolorio v. United States, 483 U.S. 435
(1987), and deciding that an offense committed on post that violates personal or proprietary
security is service connected and may be tried by court-martial). “It is not necessary to
attempt any precise definition of the boundaries of this power. But may it not be said that
government includes . . . the regulation of internal administrati@®parteMilligan, 71
U.S. (4 Wall.) 2, 138-39 (1866) (Chase, C.J., concurring).

127. Sege.g, THE DecLARATION OF INDEPENDENCEparas. 12, 13 (U.S. 177égprinted
in SourcesorF Our LIBERTY, supranote 69, at 319, 320 (complaining that England had “kept
among us, in times of peace, standing armies, without the consent of our legislatures” and
had “affected to render the military independent of, and superior to the civil power”); V
Const. Bill of Rights, § 13 (1776)eprinted inSourcesor Our LiBerTy, supranote 69, at
311, 312 (declaring “[t]hat a well-regulated militia . . . is the proper, natural, and safe
defence of a free State; that standing armies, in time of peace, [are] dangerous to liberty;
and that in all cases the military should be under strict subordination to, and governed by,
the civil power”).
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contrary, the framers likely intended the judiciary to exercise control over
military justice proportional to their control over civilian justicg.

Finally, the argument that the principles of “Article IlI” courts do not
apply to “Article I” courts is itself textually and contextually flawed. The
argument ignores the very exception contained within the jury trial clause.
“Cases of Impeachment” are the sole province of Congress under Article
1.129 Yet, Article Ill specifically excludes them from its own operation.
Therefore, the tenets of Article 1l must extend beyond just those cases
arising or courts established under Article Ill. Just like “cases of impeach-
ment,” “cases arising in the land or naval forces” stem from the powers of

128. The Constitution certainly makes no distinction. “The judicial Power of the
United States shall be vested in one supreme Court, and in such inferior Courts as the Con-
gress may from time to time ordain and establish.” Udsis€art. Ill, § 1. “The judicial
Power shall extend to all Cases, in Law and Equity, arising under this Constitution, the
Laws of the United States, and Treaties made, or which shall be made, under their Authority
...." Id. 8 2. This section continues with numerous examples of cases or controversies to
which the judicial power shall apply. One of the examples specifically applies the judicial
power “to Controversies to which the United States shall be a party Id.. These first
two sections of Article Il are broadly worded. They contain no hint of exception for the
military or any other specialty jurisdiction. The language here sweeps within the judicial
power of the United States “all Cases . . . arising under this Constitution,” which, on its face,
includes courts-martial. Conversely, the language of Article | grants Congress power “To
make Rulegor the Government and Regulation of the land and naval Forteesait. I, §

8, cl. 14 (emphasis added). Inference and speculation is the only way to conclude from this
language (together with all of those provisions known as the war powers) that courts-mar-
tial are thereby beyond the reach of Article Ill. By attempting to make the case for judicial
deference to the legislative and executive branches in military affairs, the COulidfirv.
Willoughbyinstead highlights the importance of separation of powers even in this area.

[JJudges are not given the task of running the Army. The responsibility
... rests upon the Congress and upon the President of the United States
and his subordinates . . . . Orderly government requires that the judiciary
be as scrupulous not to interfere with legitimate Army mattetheas
Army must be scrupulous not to intervene in judicial matters

Orloff v. Willoughby 345 U.S. 83, 93-94 (1953) (denying writ of habeas corpus to review
military draft induction) (emphasis adde8geUnited States v. Newak, 15 M.J. 541, 548
(A.F.C.M.R. 1982) (Miller, J., concurringlev'd in part 24 M.J. 238 (C.M.A. 1987).

129. “The Senate shall have the sole Power to try all Impeachments . . . . When the
President of the United States is tried, the Chief Justice shall preside: And no Person shall
be convicted without the Concurrence of two thirds of the Members present.” dsS. C
art. I, 8 3, cl. 6. “Judgment in Cases of Impeachment shall not extend further than to
removal from Office . . . but the party convicted shall nevertheless be liable and subject to
Indictment, Trial, Judgment, and Punishment, according to L&v.&l. 7.
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Congress under Article I. The framers expressly excepted the former from
the language of Article Il that created the right to trial by jury; they did not
except the latter. Commentator Gordon Henderson advanced this point in
the 195083° Commentator Joseph Remcho reasserted it in the 1¥70s.
Their observations on the text of the Constitution were fundamental les-
sons worth repeatingnd applyingn the 1990s and beyond.

2. Progress on Other Fronts

Selection of court-martial members by the convening authority is a
classic violation of the principle of separation of powéfsThe Supreme
Court of Canada acknowledged this in 1992Gé&néreux v. The Queétt
that Court held that judicial independence will not accommodate selection
of general court-martial members by the convening authgfityin par-
ticular, it is unacceptable that the authority that convenes the court martial,
i.e., the executive, which is responsible for appointing the prosecutor,
should also have authority to appoint members of the court martial, who
serve as the triers of fact®® The court was interpreting, for the first time,
the impact of the 1982 Canadian Charter of Rights and Freé#fooms
military law!3” The Charter guarantees that an accused is “to be presumed
innocent until proven guilty according to law in a fair and public hearing
by an independent and impartial tribunal . 138’ The Court found that the
military’s jury selection procedure violated the “independence” prong of
this guarantee.

It is unacceptable that an external force be in a position to inter-
fere in matters that are directly and immediately relevant to the
adjudicative function, for example, . . . sittings of the court and
court lists. Although there must of necessity be some institu-
tional relations between the judiciary and the executive, such
relations must not interfere with the judiciary’s liberty in adjudi-
cating individual disputes and in upholding the law and values of
the Constitutiort°

The Court stressed that lack of tribunal independence, real or per-
ceived, violates the Chart&€ The Court found that “a reasonable person,
familiar with the constitution and structure of the General Court Martial”

130. SeeHendersonsupranote 78, at 301.
131. SeeRemchosupranote 63, at 206.



32 MILITARY LAW REVIEW [Vol. 157

would conclude that the tribunal did not enjoy the protections necessary

132. A 19th century commentator angrily, though cogently, summarized the violation
of this principle.

Since 1285, seventy years after Magna Carta, the common law right of
all free British subjects to eligibility as jurors has been abolished, and the
qualifications of jurors have been made a subject of arbitrary legislation.
In other words, the government has usurped the authossledtinghe
jurors that were to sit in judgment upon its own acts. This is destroying
the vital principle of the trial by jury itself, which is that the legislation
of the government shall be subjected to the judgment of a tribunal, taken
indiscriminately from the whole people without any choice by the gov-
ernment, and over which the government can exercise no control. If the
government can select the jurors, it will, of course, select those who it
supposes will be favorable to its enactments.

SpooNER supranote 113, at 148. Spooner was indicting the civilian practices of England
and the United States, but his words capture the problem of present-day jury selection
under the UCMJ.

The Magna Carta, which was signed by King John in 1215, is accepted as the first
written guarantee of trial by jury and is presently saluted for this virtuevroLE. MooRE,
THe Jury 49 (1973). Its 39th clause provides that “[n]o freeman shall be seized, or impris-
oned, or dispossessed, or outlawed, or in any way ruined; nor will we condemn him, nor
will we commit him to prison, excepting by the legal judgment of his peers, or by the laws
of the land.” Mena CarTA para. 39 (Eng. 1215)printed inJ.C. HbLt, MAGNA CARTA
461 (2d ed. 1992).

At Runnymede, at Runnymede,

Your rights were won at Runnymede!
No freeman shall be fined or bound,
Or dispossessed of freehold ground,
Except by lawful judgment found
And passed upon him by his peers.
Forget not, after all these years,

The Charter signed at Runnymede.

Rudyard Kipling, The Reeds of Runnymede (1911).

133. [1992] S.C.R. 259.

134.1d. at 260. The Canadian member selection process involved less specific criteria
than the American process, but was otherwise similar and was governed by Sagrite.
National Defense Act, R.S.C., ch. N-5, §8 166-170 (1985) (Can.). The Supreme Court of
Canada also held that the Canadian constitutional guarantee of judicial independence
required military judges to serve a fixed term of offié@enéreux1992] S.C.R. at 260.

135. Généreu{1992] S.C.R. at 263.

136. Constitution Act, R.S.C. (1982) (Can.).

137. SeeGénéreuq1992] S.C.R. at 280-81.

138. Constitution Act, R.S.C. § 11(d).
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for judicial independenc¥?

The principles of the Canadian guarantee of independent and impar-
tial trial are similar to those of Article 11l and the Sixth Amendment to the
United States Constitution. The pre-1992 Canadian court-martial system
was similar to the contemporary United States military system. Canada is
geographically, politically, and culturally the closest nation in the world to
the United States. These parallels suggest change in the court-martial sys-
tem in the United States.

The framers ratified the Constitution and adopted the Bill of Rights in
the late eighteenth century. The Supreme Court de&dedrte Milligan
in the second half of the nineteenth centuryBxgarte Quirinin the first
half of the twentieth century. Courts continue to rely on these decisions
today fortheir interpretation of the Constitution. Doing so, the courts
ignore the major developments of the second half of the twentieth century
that bear directly on the right to trial by jury in courts-martial.

D. Application of the Sixth Amendment to the Military Today

Even if the framers believed that Article Il and the Sixth Amendment
were inapplicable to courts-martial and even if those provisions did not
apply in 1866, or 1942, they should appbw

Itis no answer to . . . insist that what the provision of the Consti-
tution meant to the vision of that day it must mean to the vision
of ourtime . ... When we are dealing with the words of the Con-
stitution . . . “we must realize that they have called into life a

being the development of which could not have been foreseen
completely by the most gifted of its begetters. The case before
us must be considered in the light of our whole experience and
not merely in that of what was said a hundred years Hgo.”

During the last forty years, the Supreme Court rendered several deci-
sions that contain important interpretations of the constitutional right to

139. Générew{1992] S.C.R. at 286.

140. Id.

141. Id. at 308.

142. Home Bldg. & Loan Ass’n v. Blaisdell, 290 U.S. 398, 442-43 (1934) (quoting
Missouri v. Holland, 252 U.S. 416, 433 (1920) (asserting broad and widely accepted fun-
damental tenets of constitutional interpretation)).
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trial by jury. During the last forty years, Congress enacted important leg-
islation that implements the constitutional right to trial by jury. During the
last forty years, the courts and Congress specifically extended many other
Bill of Rights protections to service members. Finally, court-martial juris-
diction has expanded most notably during thedasade

1. The Recently Developed Character of the Sixth Amendment

The Supreme Court gave constitutional significance to the impatrtial
selection and fair cross-section requirements as recently as the late 1960s
and 1970843 Those principles have appeared throughout history sporad-
ically,244 but federal jurisdictions selected juries by the same means as
practiced in the local state courts until 1948 Methods varied; some dis-

143. See supraotes 30-39 and accompanying text.

144. Scholars and historians disagree over the ancient influences on the development
of the English jury systemSee generallilooreg, supranote 132, at 1-34 (detailing various
theories and their sources pertaining to possible Greek, Roman, Scandinavian, Germanic,
Frankish, and other influences on the development of the English jury preceding the Nor-
man conquest); erT Von MoscHzisker TRIAL BY JURY 8 65 (1922) (identifying conflict-
ing sources on the origins of trial by jury);i\Wam ForsyTH, TRiAL By Jury 1-12 (1875).

Over the centuries, the representational character and the method of selection of juries var-
ied widely. Early Greek juries evolved from bodies that were purely constituted of nobility

to large groups of citizenry selected by IBeeMoorg, supranote 132, at 2. Roman juries

were selected by the senate from among its own members to sit for on8g@dnscHz

ISKER, suprg 88 13-14. Following the Norman conquest of England in 1066, methods of
selection and the representational character of juries varied. In the twelfth century, juries
sometimes consisted of entire townships or representatives from several towiSs8aps.
ForsyTH, supra at 88.

Criminal jury trials evolved during the twelfth century, first as a matter of privilege—
the accused could buy one—then as a matter of rigfeM oscHzisker supra 8 54. Even
following the Magna Carta, juries were selected by law enforcement agents, nobility, or
even royalty. SeeMoorg, supranote 132, at 56-70; MscHziskeR supra 88 29-43. Dur-
ing the thirteenth and fourteenth centuries, juries began to develop from groups of “wit-
nesses,” who had foreknowledge of the facts of the case, to bodies of “twelve good and
lawful men of the neighborhood,” who were summoned by the sheriff (mayor) and
instructed on impartiality by the courto®syTh, suprg at 131-32. 8eMooREg supranote
132, at 59. By the early eighteenth century, juries were selected from among those peers
of the accused who were between twenty-one and seventy years old, not outlaws or con-
victs, and who were of the highest respectability in the community. In felony cases, appar-
ently balancing the right of the government to select the panel, the accused enjoyed
between twenty and thirty-five peremptory challenges compared with none for the crown.
SeeMoorE, supranote 132, at 68-69. While the sheriff would choose the panel on the
basis of these qualifications, the actual jurors were ordinarily selected from the panel by
lot. Seeid

145. Seel BEowarD J. DeviTT & CHARLES B. BLACKMAR, FEDERAL JURY PRACTICE AND
InsTRUCTIONSS 2.01 (3d ed. 1977).
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tricts used voter registration lists, tax rolls, or local association and organi-
zation lists to gather potential jurdf$. Others used “key men,” citizens

of the community, chosen by court clerk or jury commissioner and “likely
to be acquainted with persons possessed of the requisite qualifications” for
jury duty4’

Lack of uniformity in selection methods and discriminatory practices
led the federal government to seek reform. Throughout the 1940s, 1950s,
and 1960s, Congress sponsored several conferences, held numerous hear-
ings, and experimented with various laws concerning federal jury selec-
tion.1*® The effort culminated in the Federal Jury Selection and Service
Act of 1968*° This legislation established that:

It is the policy of the United States that all litigants in Federal
courts entitled to trial by jury shall have the right to grand and
petit juries selected at random from a fair cross section of the
community in the district or division wherein the court convenes.
It is further the policy of the United States that all citizens shall
have the opportunity to be considered for service on grand and
petit juries in the district courts of the United States, and shall
have an obligation to serve as jurors when summoned for that
purposet>°

Under this statute, random selection of the initial pool of jurors is from
voter registration lists or other sources “where necessary to foster the pol-
icy and protect the rights served by [the statut®]].The random selection

146. SeeAmMERICAN BAR AssocIATION, STANDARDS FOR CRIMINAL JusTICE § 15-2.1, com-
mentary at 15-33 (1980).

147. DevitT & BLACKMAR, supranote 145, § 2.03. The “key man” system was regu-
larly employed in state and federal jurisdictions until 1968eJkrFrFrey ABRAMSON, WE, THE
Jury 99 (1994).

148. SeeDeviTT & BLACKMAR, supranote 145, §§ 2.01-2.03.

149. 28 U.S.C. 88 1821, 1861-1869, 1871 (1964) (amended 1968, 1970, 1972, 1978,
1983, 1986, 1988, 1990, 1992).

150. 28 U.S.C. § 1861 (1994). Qualifications include: eighteen years of age; United
States citizenship; one year of district residency; ability to speak, read, write, and under-
stand English; mental and physical ability to perform jury duty; and a record reflecting no
state or federal felony charges pendid. § 1865. The act exempts active duty service
members, firemen, policemen, and public officers of the United States from federal jury
service.Id. 8 1863(b)(6). Volunteer safety personnel are excused upon individual request.
Id. 8 1863(b)(5)(B). If the district court finds that jury service would impose “undue hard-
ship or extreme inconvenience” on a specific group or class, individual requests for excusal
may be grantedld. § 1863(b)(5)(A). Race, color, religion, sex, national origin, or eco-
nomic status are impermissible characteristics for exclugerg 1862.
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of the actual jury venire must be by jury wheel or other random lot selec-
tion procesg>?

The language of this statute is broad, using phrases like “policy of the
United States,” “all litigants,” and “all citizend®® The statute makes no
exception for trial by court-martial. The evolution of “civilian” Sixth
Amendment jurisprudence, which is illustrated by the cases of the 1960s
and 1970s and this comprehensive congressional endeavor, supports a sim-
ilar evolution of “military” Sixth Amendment jurisprudence.

2. The Recently Developed Application of the Constitution to the Mil-
itary

Over the last forty years, courts have specifically applied an increas-
ing number of Bill of Rights provisions to the armed forces.Umited
States v. Tempj&* the COMA extended Fifth Amendment protections,
underMiranda v. Arizona®®to members of the armed forces. The court
stated that “[t}he time is long since past . . . when this Court will lend an
attentive ear to the argument that the members of the armed services are,
by reason of their status, ipso facto deprived of all protections of the Bill
of Rights."156

a. Recent Sixth Amendment Application

In Middendorf v. Henry®’ the Supreme Court notéigiat “[tjhe ques-
tion of whether an accused in a court-martial has a constitutional right to
counsel has been much debated and never squarely resbi¥etiie
Court declined to resolve this broad issue and decided instead that a sum-
mary court-martial is not a “criminal prosecution” within the meaning of

151. Id. § 1863(b)(2).

152. 1d. § 1863(b)(4). A court clerk or jury commissioner manages the selection pro-
cess.ld. § 1863(b)(1).

153. See id

154. 37 C.M.R. 249 (C.M.A. 1967).

155. 384 U.S. 436 (1966).

156. Tempia 37 C.M.R. at 253.

157. 425 U.S. 25 (1976).

158. Id. at 33 (citations omitted). To illustrate the debate, the Court cites various
sources and cases containing opposing views and holdings.
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the Sixth Amendmen® In a footnote, however, the Court characterized
the dissent as follows:

Since under [the dissent’s] analysis the Sixth Amendment
applies to the military, it would appear that not only the right to
counsel but the right to jury trial, which is likewise guaranteed
by that Amendment, would come with it . . . . Whatever may be
the merits of “selective incorporation” under the Fourteenth
Amendmentthe Sixth Amendment makes absolutely no distinc-
tion between the right to jury trial and the right to coun'$€l

Two years later, the COMA noted:

As to the constitutional right to consult counsel, we have fol-
lowed the lead of the Supreme Court of the United States and
held that at every “critical” stage of the prosecution the Consti-
tution requires that a military accused have recourse to the expe-
rienced advice of counsel.

The realities of modern criminal prosecution have com-
pelled the highest court of the land to broadly construe the guar-
antees of the Sixth Amendment. The governing rationale of the
Supreme Court has been that the person confronting the puis-
sance of the State will not be forced to stand alone but will be
guaranteed his right to a fair trial consistent with the adversary
nature of criminal prosecutiofi!

This language foretold years of judicial acknowledgment of, and
commitment to, the military accused’s Sixth Amendment right to coun-

sell%2 The COMA’s 1963 analysis idnited States v. Cufff3 also sug-

gests that the Sixth Amendment right to trial by jury may be linked to that

amendment’s right to counsel.

In his Commentaries on the Constituti¢IB33), Justice Joseph
Story pointed out that the protections of the Sixth Amendment,
except the right of compulsory process and the right to have the
assistance of counsel, “does but follow out the established course
of the common law in all trials for crimes” . . . . Justice Story

159. Id. at 34.
160. Id. at 34 n.13 (emphasis added).
161. United States v. Jackson, 5 M.J. 223, 224 (C.M.A. 1978) (citations omitted).
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points out [that] the remaining clauses [of the Sixth Amend-
ment] are of more direct significance and necessifyhe dis-
tinction thus noted between the right to counsel and the other
provisions of the Sixth Amendment, | believe, become material
in our consideration of the question now beforé®ts.

In Culp, the COMA held that the military accused did not, as a matter of
right, enjoy the Sixth Amendment right to counsel at special courts-mar-
tial.1%% The court relied heavily on its own historical analysis of the appar-
ently more significant right to trial by jury and its purported inapplicability
to the military'®® SinceCulp, the judiciary has unequivocaligandated

that the Sixth Amendment right to counsel applies to the military accused.
Surely, then, the Sixth Amendment right to trial by jury, “of more direct
significance and necessity,” should now also apply to the military accused
with equal or greater fordé’

b. Recent Fifth Amendment Application
One of the protections of the Bill of Rights that is specifically granted

to members of the armed forces is the due process guarantee of the Fifth
Amendment®® In fact, the courts have chosen the Fifth Amendment over

162. Sege.g, United States v. Walters, 45 M.J. 165, 166 (1996) (“Based on the Sixth
Amendment right to counsel and the Uniform Code of Military Justice, this [c]ourt has been
diligent in ensuring the right to effective assistance of counsel, starting with the pretrial
stage through appellate review.”) (citations omitted); United States v. Ingham, 42 M.J. 218,
223 (1995) (“Article 27, UCMJ, and the Sixth Amendment of the Constitution guarantee a
military accused the right to effective assistance of counsel. [The Supreme Court’s test for
determining effective assistance] has been applied by Courts of Military Review and is
compatible with existing military standards.”) (citations omitted); United States v. Scott, 24
M.J. 186, 187-88 (C.M.A. 1987) (“By virtue of Article 27, UCMJ, as well as the Sixth
Amendment of the Constitution, a military accused is guaranteed the effective assistance of
counsel. This guarantee applies whether counsel is detailed, or selected by the accused.”);
United States v. Wattenbarger, 21 M.J. 41, 43 (C.M.A. 1985) (“Th[e] constitutional right to
counsel [attaches] ‘at . . . the time that adversary judicial proceedings have been initiated
against him . . . whether by way of formal charge, preliminary hearing, indictment, infor-
mation, or arraignment.’” In the military, this sixth-amendment right to counsel does not
attach until preferral of charges.”) (citations omitted); United States v. Annis, 5 M.J. 351,
353 (C.M.A. 1978) (“[R]egarding effective assistance of counsel, we observe that this right
is extended to the military accused both by the Sixth Amendment to the Constitution and
the Uniform Code of Military Justice.”).

163. 33 C.M.R. 411 (C.M.A. 1963).

164. Id. at 417-18 (emphasis added) (citations omitted).

165. Id. at 428.
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the Sixth (and Article Ill) to analyze jury selection in the military. In
United States v. Crawfoi$°the COMA stated:

Constitutional due process includes the right to be treated
equally with all other accused]s] in the selection of impatrtial tri-
ers of the facts. Methods of selection which are designed to pro-
duce a court membership which has, or necessarily results in, the
appearance of a “packed” court are subject to challefige.

In United States v. Santiago-Davila' the COMA appliedBatson v. Ken-
tucky*’2 to courts-martial. Th&antiago-Davilacourt concluded that an
accused has an equal protection right, through the due process clause of the
Fifth Amendment, to be tried by a panel that is free from the systematic
exclusion of any cognizable racial grotfp. In United States v. Cartgr*

166. The Court reasoned that:

We have seen that the apparently mandatory provision of the Sixth
Amendment of trial by jury is, when correctly interpreted, restricted by
the common law as it existed when the amendment was adopted, its con-
temporary interpretation, and in the light of the long-continued and con-
sistent interpretation thereof. Does the same result follow as to assistance
of counsel? | believe it does. The law existing at the time of adoption
would seem to be most forcefully illustrated by the British Articles of
War of 1765, existing at the beginning of the Revolution, the Articles
enacted by the Continental Congress, and the Atrticles enacted by the first
Congress, before the adoption of the Bill of Rights.

... [The British] articles contain no reference to assistance of coun-
sel for the accused, and no such right existed.

... [In] The Articles of War enacted by the Continental Congress on
September 20, 1776 . . . [a]gain, there is no provision for counsel for the
accused.

Id. at 418-22.

167. Interestingly, three years bef@elp was decided, the COMA held that the con-
frontation clause of the Sixth Amendment requires that a military accused must be afforded
the opportunity to be present for the taking of a written depositB#eUnited States v.
Jacoby, 29 C.M.R. 244 (C.M.A. 1960).

168. “No person shall . . . be deprived of life, liberty, or property, without due process
of law . ...” U.S. ©nsT. amend V.

169. 35 C.M.R. 3 (C.M.A. 1964).
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the court maintained that “the accused does possess a due-process right to
a fair and impartial factfindef"

170. Id. at 6 (citing United States v. Hedges, 29 C.M.R. 458 (C.M.A. 1960); United
States v. Sears, 20 C.M.R. 377 (C.M.A. 1956)). Heelgescourt affirmed a board of
review decision to set aside the conviction because the panel of nine included seven mem-
bers who were involved in some aspect of law enforcement—the president of the court was
a lawyer, and two members were provost marshaésiges29 C.M.R. at 459. The court
noted that “neither a lawyer nor a provost marshall is per se disqualified . . . .
Id. However, the court agreed with the board of review that “the composition of the court-
martial was such as to give the distinct appearance that the members were ‘hand-picked’ by
the government.ld. at 458. IrSears where the accused had hired a civilian attorney, the
convening authority assigned three judge advocates to the panel “to neutralize any attempt
by [civilian] counsel to influence the court to rule in favor of the accus&kars 20
C.M.R. at 384. One of the judge advocates survived challenge. Throughout the trial, he
passed notes, which advised how to rule on objections, to the President of thdctourt.
The court found this to “smack of court-packindd.

171. 26 M.J. 380 (C.M.A. 1988).

172. 476 U.S. 79 (1986) (disallowing racially-based peremptory challenges by the
prosecutor).

173. Santiago-Davila26 M.J. at 390.AccordUnited States v. Tulloch, 47 M.J. 283
(1997); United States v. Moore, 28 M.J. 366 (C.M.A. 1989)Urited States v. Witham
the court held “that gender, like race, is an impermissible basis for the exercise of a peremp-
tory challenge by either the prosecution or a military accused.” 47 M.J. 297, 298 (1997).

174. 25 M.J. 471 (C.M.A. 1988).

175. 1d. at 473 (citing United States v. Thomas, 22 M.J. 388 (C.M.A. 12286,
denied 479 U.S. 1085 (1987)). The Fifth Amendment-Sixth Amendment distinction is
sometimes confused. linited States v. Curtigthe CAAF stated that the accused “has a
Sixth Amendment right to a fair and impartial jury.” 44 M.J. 106, 133 (1988) as to
sentence on reco6 M.J. 129 (1997). The court was addressing issues of pretrial public-
ity, almost certainly not contemplating the full sweep of this broad language as it might
apply to jury selection. The following year, however, the court managed to confuse the
issue head on.

Membership on a court-martial panel is limited statutorily by Congress
to those [meeting the criteria of] Art. 25(d)(2), UCMJ.

A military accused “has &ixth Amendment right a fair and impar-
tial jury” as factfinder, and the selection of court members and the con-
duct of their deliberations is governed by statutory and constitutional
provisions that are designed to ensure fair and impartial consideration . .

United States v. Hardy, 46 M.J. 67, 74 (1997) (emphasis added) (holding that the military
judge did not err in declining to give a jury nullification instruction). Ironically—given

the patchwork application of Sixth Amendment rights to service members—the opinion
continues, “[n]either Congress nor the President . . . has authorized a court-martial panel to
pick and choose among the laws and rules that are applicable to military life in order to
determine which ones should be obeyed by members of the armed fdctes.”
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This Fifth Amendment guarantee of a fair and impartial factfinder
soundsbetter than that available under the Sixth. After all, is not the
Supreme Court’s fair cross-section requirement under the latter simply a
means to this end? Unfortunately, “fair and impartial,” rather than a firm
and established standard, operates sporadically as a general notion without
much bite. The cases discussed in Part Ill, below, involving unlawful com-
mand influence in the member selection process reflect the judiciary’s
inconsistent or indecisive application of the principle, where the courts
apply it at all.

The use of the Fifth Amendment to structure the rights of the accused
concerning panel selection and composition have led to some twisted
results. InCrawford, the COMA held that the deliberate inclusion of an
African-American panel member was not a violation of equal protec-
tion.1’6 Instead, the court recognized this as an effort to establish on the
panel “a fair representation of a substantial part of the commuity.”
Later, inUnited States v. Smitfi® the court came to the same conclusion
regarding gender distinctions.

[A] convening authority is not precluded by Article 25 from
appointing court-martial members in a way that will best assure
that the court-martial panel constitutes a representative cross-
section of the military community.

... Congress has not required that court-martial panels be
unrepresentative of the military population. Instead, Congress
has authorized deviations from the principle of representative-
ness, if the criteria of Article 25 are complied with. Thus, a com-
mander is free to require representativeness in his court-martial
panels and to insist that no important segment of the military
community—such as blacks, Hispanics, or women—be
excluded from service on court-martial panels.

In our view, a convening authority may take gender into
account in selecting court members, if he is seeking in good faith
to assure that the court-martial panel is representative of the mil-
itary population™®

176. United States v. Crawford, 35 C.M.R. 3, 13 (C.M.A. 1964).
177. 1d.
178. 27 M.J. 242 (C.M.A. 1988).
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So, the accused has no constitutional right to fair cross-sectional rep-
resentation, but the government does? This turns the Sixth Amendment
and its foundations on their ear and ignores the convening authority’s affir-
mative obligation to select the “best qualified” under Article’®5The
court is apparently willing to bend Article 25 for the sake of increasing
racial and gender diversity in the military justice process. They couch this
willingness in terms of a Fifth Amendmenght of the accusetb be tried
by a diverse jury. Unfortunately, the right obtains only whergthern-
mentdesires to appear politically corrét. The accused is still prevented
from assertindnis right to panel diversity under the Sixth Amendment.

3. Expanding Military Jurisdiction

Historically, military courts did not exercise jurisdiction over com-
mon law crimes, even in time of wd¥ It was not until fifty years after
Milligan was decided that courts-martial jurisdiction reached common law
crimes in time of peace. Under the Articles of War of 188@he first
complete revision following the adoption of the Constitufi#tCongress
left common law crimes outside the jurisdiction of courts-martial alto-
gethert8® In 1863, Congress extended military jurisdiction over common
law crimes, but only in time of wa® Congress substantially revised the
Articles of War in 191687 Except for the capital crimes of rape and mur-

179. Id. at 249. SeeUnited States v. Lewis, 46 M.J. 338, 341 (1997) (ciSmgjthfor
the proposition that the convening authority niasistthat a panel contain women and
racial minorities—“important segment[s] of the military community”).

180. SeeLamb,supranote 98, at 143 (noting the incompatibility between the clearly
stated “best qualified” criteria of Article 25 and notions of cross-sectional representation).

181. Jeffrey Abramson makes some compelling argumentpuhadsefullyseeking
diversity may be dangerous.

[TThe purpose of the cross-sectional jury [is] not to recruit jurors to rep-
resent the “deep-rooted biases” of their section of town; it [is] to draw
jurors together in a conversation that, although animated by different
perspectives, still [strives] to practice a justice common to all perspec-
tives. This is a noble justification for the cross-sectional ideal and one
that defends the aspiration for jurors who render verdicts across all the
fault lines of identity in America.

ABRAMSON, supranote 147, at 127. Purposefully creating diverse panels may simply serve
to point out racial, gender, or cultural differences. Jurors may feel compelled to voice or
to vote a particular agenda based on the quota they know they are fitegdat 101.
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der, and absent the affirmative assertion of civilian jurisdiction, Congress
made common law crimes punishable by peacetime courts-nié&ftikd.

182. European methods of military command, control, and discipline from the eleventh
through the sixteenth centuries took on some vestiges of criminal trials, but no true distinc-
tion between civil and military systems of justice emerg8deWinTHrROP, Supranote 81,
at 45-46; SHLEUTER supranote 81, at 13. Beginning with the Mutiny Act of 1689, British
courts-martial were granted limited peacetime jurisdiction over the offenses of mutiny,
sedition, and desertior5eeWinTHROP, supranote 81, at 19See alsdMutiny Act of 1689,

1 W. & M. ch. 4,reprinted inWinTHROP, Supranote 81, at 929. A detachment of mainly
Scottish troops mutinied and deserted in the face of orders from the king to sail for Holland.
England was not at war, and, at the time, courts-martial exercised jurisdiction in time of war
only. Though concerned about a standing army in peacetime, subject to its own governing
regulations, Parliament assented to the peacetime jurisdiction of military courts over the
offenses of mutiny, sedition, and desertion only. The act was to remain in effect for just
over six months, but Parliament passed successive Mutiny Acts until $é#8/inTHROP,
supranote 81, at 19-20;cBLEUTER supranote 81, at 21. The act expressly mandated civil-

ian trials for service members otherwise accused. “[NJoe man may be forejudged of life or
limbe, or subjected to any kinde of punishment by martiall law, or in any other manner than
by the judgment of his peeres, and according to the knowne and established laws of this
realme.” Mutiny Act of 1689, 1 W. & M., ch. 4eprinted inWinTHROP, Supranote 81, at

929. In 1718, Parliament enacted the British Articles of V&aeWiNTHROP, SUpranote

81, at 20. The 1765 version of these articles, which were in force at the time of the Amer-
ican Revolution, provided:

Whenever any officer or soldier shall be accused of a capital crime, or of
having used violence, or committed any offence against the persons or
property of our subjects, . . . the commanding officer and officers of
every regiment, troop, or party, to which the person or persons so
accused shall belong, are hereby required, . . . to deliver over such
accused person or persons to the civil magistrate; and likewise to be aid-
ing and assisting to the officers of justice, in apprehending and securing
the person or persons so accused, in order to bring them to a trial.

British Articles of War of 1765, § X, art. teprinted inWinTHROP, Supranote 81at 937.
183. SeeAct of Apr. 10, 1806, ch. 20, 2 Stat. 359.

184. SeeWiNTHROP, Supranote 81at 48.

185. SeeAtrticles of War of 1806reprinted inWinTHROP, Supranote 81at 976.

186. SeeAct of Mar. 3, 1863, ch. 75, § 30, 12 Stat. 731, 736.

187. SeeAct of Aug. 29, 1916, ch. 418, sec. 3, § 1342, 39 Stat. 619, 650.

188. SeeArticles of War of 1916reprinted inManuAL FOR CourRTsMARTIAL, UNITED
SraTES, app. 1, at 305 (1917).
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1987, the Supreme Court allowed military jurisdiction to encompass any
offense that is based on the accused’s status as a service fémber.

Citing Milligan andQuirin today for the proposition that the Sixth
Amendment right to trial by jury does not apply to a military accused
ignores a vast difference in the structure of military justf€eThen,
courts-martial were specialized, limited-jurisdiction tribunals. Now, in
substance, they are hardly distinguishable from federal district courts. Yet,
the scope of the important Sixth Amendment right to trial by jury remains
frozen in time.

Article 25 operates to deny the American service member the right to
trial by a jury impartially selected from a fair cross-section of the commu-
nity. The article violates the charter of the United States government.
Courts continue to misapprehend the text and context of that charter, and
they ignore the incorrect and inapposite analysis of that charter by appar-
ently controlling decisions. They ignore the development of that charter
and the coincident development of military criminal jurisprudence under
that charter. If the mere constitutional argument does not convince the
courts that Article 25 must go, perhaps the real and perceived practical
effects of the violation will.

I11.The Practical Problem with Military Jury Selection: Reality and
Appearance of Unlawful Command Influence

The COMA described unlawful command influence as “the mortal
enemy of military justice®® Unfortunately, in the area of jury selection,
unlawful command influence, real and perceived, is alive and well. Faced
with it squarely in individual cases, courts will fashion a remedy. How-
ever, the decisive rhetoric is accompanied by indecisive and inconsistent
action. Unlawful command influence is more an annoying nuisance than
a “mortal enemy” in the area of member selection.

Unlawful command influence that affects the fairness and impartial-
ity of the court-martial membership manifests itself in two general catego-

189. SeeSolorio v. United States, 483 U.S. 435 (1987).

190. SeeRemchosupranote 63, at 205 (“[E]ven . . . accept[ing] the theory . Qu+
rin that right to trial by jury was ‘frozen at common law,’ the right . . . could only be denied
persons accused of ‘military’ crimes, since at common law non-military offenses were usu-
ally tried by civilian jury.”).

191. United States v. Thomas, 22 M.J. 388, 393-94 (C.M.A. 1986).
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ries. First, the convening authority may select, or his subordinates may
nominate, particular members to affect the results of the court-matrtial.

This practice is known as “court stacking.” Second, the convening author-

ity, or a subordinate who is cloaked with “the mantle of command author-

ity,” 12 may exercise unwarranted control over current or future panels to

achieve particular results. This involves the use of influence. This part of

the article examines these two categories of the current system'’s practical
problem of command influence.

A. “Court-Stacking”

The current method of member selection presents two broad “court-
stacking” problems. First, the member screening, nomination, selection,
and replacement processes involve numerous lesser actors than the con-
vening authority. Second, the courts have left the standards and definitions
of the Article 25 criteria to the individual preferences of convening author-
ities. These problems multiply the potential for abuse, decrease the con-
sistency of results, and add significantly to needless litigation.

1. The Involvement of Too Many Subordinates

Article 25 apparently contemplates staff assistance for the convening
authority in the selection of membéf$. This can lead to problems, even
if the convening authority is unaware of subordinate abusghere is no
apparent prejudice to the accused.

a. At the Trial Counsel Level

In United States v. Hilo}f* a division deputyadjutant general
selected nominees for court-martial panels who he believed to be “com-
manders and supporters of a command policy of hard discipgind@hree
levels of command approved the deputy adjutant general’s list before it
was submitted, along with other lists, to the convening authority. The con-
vening authority was unaware of the “stacking” attempt, and he followed

192. United States v. Stombaugh, 40 M.J. 208, 211 (C.M.A. 1994).

193. See supranote 8. See alsdJnited States v. Kemp, 46 C.M.R. 152, 155 (C.M.A.
1973).

194. 32 M.J. 439 (C.M.A. 1991).
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the Article 25 criteria in selecting six of the members from this tainted
nominationt®® Apparently, the accused was also unaware of the stacking,
but he elected to be tried by military judge alone after determining that the
panel was a “severe” o’

The COMA believed that the sequence of events from preferral
through election of forum “established a prima facie case of forbearance or
‘nexus” between the taint and the forum election deci$¥nThe court
ordered a new hearing on sentet®®e![S]election of court members to
secure a result in accordance with command policy [is] . . . a well recog-
nized form of unlawful command influence” in violation of Article
37(a)?%°

The court also found a violation of Article 25(d).
The import of this provision is that the convening authority must

personally select members of a court-martial whom he believes
will be experienced, impartial, and fair in fulfilling their adjudi-

195. Id. at 441. The deputy adjutant general (an Army captain) claimed that he was
acting at the direction of the staff judge advocate’s office. A Dubay hearing found no evi-
dence to support this claim, but determined that the deputy adjutant general did select per-
sonnel for nomination whom he believed fit this critelid. at 440-41.SeeUnited States
v. Dubay, 37 C.M.R. 411 (C.M.A. 1967).

196. The lower court believed that the unlawful influence of this staff subordinate was
attenuated by the convening authority’s ignorance and proper application of the Article 25
criteria. SeeUnited States v. Hilow, 29 M.J. 641, 643-44 (A.C.M.R. 1989).

197. See idat 655 n.13.

198. Hilow, 32 M.J. at 443. Judge Cox wrote:

A traveler in a strange land is seeking a safe highway to his destination.
He comes to a fork in the road, and he must make a choice. Unknown to
him, one road is secure and will lead him unscathed to his journey’s end.
The other road winds through the Valley of Doom, an evil empire inhab-
ited by thieves, charlatans, and scofflaws, where no man can venture
safely. Fortunately for the traveler, he selects the secure path and arrives
safely at his destination. Like the traveler, appellant faced a choice—
trial by military judge alone or trial by members. Unknown to appellant,
the member option was tainted; the judge-alone option was not. Fortu-
nately, he chose judge-alone and got a fair trial.

Id. at 444 (Cox, J., dissenting in part). Judge Cox would have affirmed on harmless error
grounds.
199. Id. at 443.

200. Id. at 441 (citations omitted).
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catory responsibilities . . . . Moreover, to intelligently make his

selections, a convening authority must be fully informed of any
attempts to “stack” the court-martial panel or any other matters
which may cast doubt on the fairness of the proceedffgs.

The court was clearly concerned with public perception as well.

The right to trial by fair and impartial members or a professional
military judge is the cornerstone of the military justice system.
Denial of a full and fair opportunity to exercise this right creates
an appearance of injustice which permeates the remainder of the
court-martial. When such a perception is fostered or perpetuated
by military authorities through ignorance or deceit, it substan-
tially undermines the public’s confidence in the integrity of the
court-martial proceeding8?

Hilow epitomizes the problem of widespread potential for abuse in
the member selection process. With so many individuals and levels of
command involved, how will the convening authority ever be “fully

201. Id. at 441-42. Interestingly, the court adds the factors of “fair and impartial” to
the “experience” factor, which might logically be said to include the other explicit Article
25 factors.

202. Id. at 442-43 (citations omitted).
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informed,” or even aware, if anyone in the nomination or selection process
really wants to “stack” the panéf?

In United States v. Smifi*the COMA discovered a remarkable sys-
tem of nominating members for courts-martial at Fort Ord, California. The
convening authority had previously detailed potential members to one of
several standing panels and a list of alterr®fesThe staff judge advo-
cate’s office tasked a specialist-fff@legal clerk to determine, for individ-
ual courts-martial, the availability of these primary and alternate
memberg?’ Apparently, if trials involved crimes committed by soldiers
of one race against a different race, the panel was to reflect racial diversity.
If the crime involved rape or sexual misconduct, at least two women were
to be detailed to the pam®® If such guidelines were not problematic

203. TheHilow court did not demand complete integrity of the process. The court
noted that “[t]his is not a case where the tainted candidates were not detailed to appellant’'s
court-martial or where appellant, being aware of the command subordinate’s manipulation,
still chose trial by membersId. at 442. The Army Court of Military Review availed itself
of this language itUnited States v. Redman which “unusual results” from the standing
court-martial panel had caused the convening authority to choose a new one. 33 M.J. 679,
681 (A.C.M.R. 1991). Specifically, “we were going through the court-martial process and
we were winding up with Article 15 punishmentdd. n.4. Following a subsequent trial
in which the military judge found the appearance of impropriety, the convening authority
re-appointed the original panel, and the accused withdrew his pending command influence
motion and agreed to trial by membeSee id at 681-82. DistinguishinBedmarfrom
Hilow, the Army court noted that Redman had waived the unlawful command influence by
knowingly accepting trial by membersd. The court found that Articles 25 and 37 had
been violated, but it affirmed the findings and senterdeat 683. Thé&Redmancourt
found that the original panel of members was unaware of the convening authority’s dissat-
isfaction with them.Id.

204. 27 M.J. 242 (C.M.A. 1988).

205. Id. at 244.

206. Referred to as a “spec5,” this specialist rank, which no longer exists, was equiv-
alent to sergeant in pay grade E-5.

207. Smith 27 M.J. at 243-44.

208. Id. The specialist's supervisors averred that this practice was not policy, but the
senior trial counsel was less than convincing:

Although there was no established policy, we thought it was a good idea
to have females on sex cases in order to avoid any idea of exclusion. |
never set this policy. However, if there was a policy, | thought it made
for a broad cross section of the community. Female members made for
a better representative sample especially in sex cases due to the sexual
issues.

Id. at 246.



1998] SELECTION OF MILITARY JURIES 49

enough on their own, the prosecutors apparently promulgated them. The
specialist indicated that, by the time tBmithcase came to trial, “the
selection of court members had become a ‘game’ for the trial coiffi%el.”
When the specialist could not find two available females fosthithcase
(which alleged indecent assault by a male officer on a female officer), she
spoke first with her direct supervisor. She also spoke with the chief of the
criminal law division. Both advised her on procedures for obtaining the
names of female membefs. When this failed, she contacted a trial coun-
sel, who, understanding the nature of this case, “thought female members
would be ‘a nice touch?'! and provided the names of three women from
his command!? When the convening authority reviewed the nominations
for this panel, which included some original and some alternate panel
members and two of the three women nominated by the trial counsel, he
applied an ad hoc mixture of Article 25 criteria and practical consider-
ations in choosing the parféf Apparently unaware of the influence of a
prosecutor in this case, the convening authority selected the two female
military police officers who had been nominated. He candidly admitted,

209. Id. at 245.

210. Id.

211. Id. at 247.

212. Id. at 245. According to the trial counsel:

All three of these women were military police, and | referred to them as
“hardcore.” As a trial counsel, you want court members who are “hard-

core.” However, | thought that any of these women would be intelligent

and fair members who would acquit the defendant if the evidence was
not there.

Id. at 247.
213. Id. The convening authority stated:

My philosophy regarding selection of court panels involves striking sev-
eral balances. | look at age because | believe that it is associated with
rank and experience. | look for a spread of units on the panel to include
division units, non-division units, and tenant activities. | look at the
types of jobs and positions of individuals in an effort to have a mix of
court members with command or staff experience. | also look for some
female representation on the panel.
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however, that “[ijn sex cases . .. | have a predilection toward insuring [sic]
that females sit on the coud*

The COMA set aside the findings and the sentence, determining that
“trial counsel at Fort Ord were not adequately insulated from the process
of selecting court-martial member&?® The court demonstrated appreci-
ation for public perception in its carefully explained, overly deferential
rationale.

Trial counsel in a court-martial is an advocate, who in his repre-
sentation of the Governmentusually seeking a conviction.
The members of a court-martial—like the members of a civilian
jury—are supposed to be fair and impartial. If a prosecutor is
involved in selecting the membeitsseems likely thatlue to his
institutional bias, he will want to have a certain type of member.
Moreover, to the extent that the prosecutor participates in this
selection process, it is inevitable that the public suikpecthat

the membership mirrors his prefererfé.

The courts have sought to exclude trial counsel from the member
selection process, but not from conducting “ministerial duties” associated
with court-martial procedure. Unfortunately, these allowed duties con-
tinue, if subtly, his influence in the member selection proces&inited

214. 1d.

215. Id. at 250.

216. Id. at 251 (emphasis added). The Air Force Court of Criminal Appeals ignored
the public relations aspects of its decisionUnited States v. Stokes8 M.J. 694
(A.F.C.M.R. 1979). Ir5tokesa sergeant apparently “prepared the list” of enlisted person-
nel who were to be added to the court-martial panel pursuant to the accused’s felquest.
at 695. The sergeant had joked with the senior enlisted advisor who provided the names
that he wanted “the toughest NCOs that he could fifdl."The same sergeant, again “jok-
ingly,” told a defense counsel after the trial “that it would be unwise to request enlisted
members for future cases because he was choosing the prospective meldbat$96.

Finding that all of this banter had been given and taken in jest, the court could adduce no
evidence that improper criteria were used to select the padgelln United States v.

McCall, the court-martial was called to order, and the trial counsel indicated that the mem-
bers who were present were not the members whose names appeared on the convening
order. 26 M.J. 804 (A.C.M.R. 1988). He further volunteered that a replacement order with
the correct names would be forthcomirld. at 805. The court found that the convening
authority had underscored the names on a nomination list of members whom he desired to
use as replacements and that two of the names actually appearing on the replacement order
were not so markedd. The court determined that someone in the convening authority’s
criminal law center had chosen two of the replacement members independently and had
placed their names on the replacement ortterat 806.
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States v. Marsf'’ the COMA recognized that trial counsel may properly
advise members of scheduled trial dates. The court found no difference
between that duty and reporting to the convening authority on the avail-
ability of potential member82 Both encourage pretrial contact between
prosecutor and juror. The latter also creates an opportunity for the prose-
cutor to help a member decide or to decide himself that a possibly unfavor-
able member is unavailable. TN&rsh court went even further, noting
that a chief of a criminal law division is not per se barred from recommend-
ing specific member&?

Some abuse might be expected where control of the process has dete-
riorated to thesmithlevel. Unfortunately, even staff judge advocates, who
should certainly appreciate the pitfalls, often improperly affect member
selection.

b. At the Staff Judge Advocate Level

In United States v. McClajrf2° the staff judgeadvocate recom-
mended only senior officers and non-commissioned officers for courts-
martial panel selection. He specifically intended to avoid lighter sen-
tences, which he perceived to be the result of junior officer and enlisted
participation??> The COMA found that this violated Article 25 and then
pointed out various subsidiary problems with this selection procedure.

First, it created an appearance that the Government was seeking
to “pack” the court-martial against [the] appellant. This appear-
ance was enhanced by the circumstance that not only were the

217. 21 M.J. 445 (C.M.A. 1986).

218. Id. at 447-48.

219. Id. at 448. InUnited States v. Abnegominations for court-martial panel mem-

bers were “compiled and submitted” to the convening authority by a civilian attorney who
worked in the military justice section of the staff judge advocate’s office. No. ACM 30700,
1995 WL 329430, at *1 (A.F. Ct. Crim. App. May 17, 1995) (per curiam). Rejecting a
claim that the convening authority “rubber-stamped” this employee’s pro-prosecution
selections, the court found that he had “assembled the nominees using Article 25 criteria,
and not because of a perceived pro-prosecution blds.But seeUnited States v. Beard,
15 M.J. 768, 772 (A.F.C.M.R. 1983) (finding that recommendations by the assistant trial
counsel/military justice chief on court membership were reversible error); United States v.
Crumb, 10 M.J. 520 (A.C.M.R. 1980) (holding that the chief trial counsel may not replace
court members).

220. 22 M.J. 124 (C.M.A. 1986).

221. 1d. at 130.
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senior enlisted members appointed to the court but also the jun-
ior officer members were excused. Second, this selection
deprived enlisted members in grades E-4 through E-6 of the
opportunity to obtain experience as court-martial members.
Third, it indicated a lack of confidence by the convening author-
ity and his staff judge advocate in the ability of junior officers
and enlisted members to adjudge a sentence that would be fair to
both the accused and the Governntéft.

The Air Force Court of Criminal Appeals recently retreated from the
spirit, if not the letter, oMcClain. In United States v. Upsha#? the staff
judge advocate, through honest mistake, excluded from the nomination list
all pay grades below E##* The court found the mistake insufficient to
overcome the presumption of legality, regularity, and good faith that
attaches to the member selection proé&ssThis decision completes a
rather absurd equation. If the accused suffers no prejudice, though the
government intended as mudhilpw), he gets relief. If the accused does
suffer prejudice, but the government did not meabljtshav, he does
not.

The year befor#cClain, in United States v. Autrgg®the convening
authority deliberately excluded company grade officers from the court-
martial panel of an accused first lieuten&it. The staff judge advocate
forwarded to the convening authority a list of nominated field grade offic-
ers and his pretrial advice. “Company grade officers are excluded from the

222. 1d. at 131. InUnited States v. Greenthe chief of military justice ensured, in
accordance with a policy memorandum published by the staff judge advocate, that only
colonels and lieutenant colonels were nominated for court-martial panel consideration. 43
C.M.R. 72,77 (C.M.A. 1970). Upon learning of this policy, the military judge ordered the
trial counsel to inform the convening authority that he is not bound to appoint any particular
ranks, but that he must consider all ranks. The convening authority responded that he had
reviewed the current panel composition and was comfortable with his selections under the
criteria of Article 25. Id. at 75-76. The accused elected trial by military judge alone, not-
ing his displeasure with the top-heavy pardl.at 76. The COMA reversed the Air Force
Court of Military Review's determination that “selection of members solely from a list of
senior officers is proper.1d. SeeUnited States v. Cook, 18 C.M.R. 715, 717 (A.F.B.R.
1955) (finding a violation of Article 37 where the staff judge advocate had first drafted the
member appointment memorandum and then sought assignment as the trial counsel).

223. No. ACM 32255, 1997 WL 165680, at *1 (A.F. Ct. Crim. App. Apr. 4, 1997) (per
curiam).

224. Id.

225. 1d. (citing United States v. Carman, 19 M.J. 932, 936 (A.C.M.R. 1985)).

226. 20 M.J. 912 (A.C.M.R. 1985).

227.1d. at 913.
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list and recommend that no company grade officers be detailed as [First
Lieutenant] Autrey is well-known among them on this installati¢§.”

The staff judge advocate testified on a motion for appropriate relief that he
had two reasons for his recommendation. First, among the 220-250 cap-
tains on the installation, “a tremendously large portion thereof” were inel-
igible because of duty assignment, and “a good number” of the remainder
knew each other and would talk among themselves about thi¥8ec-

ond, because of the severity of the charges (larceny, filing a false claim,
and false statement), “the accused should have the benefit of having the
most mature, sound, and competent court members to consider the facts
and make a determinatiof’®

Setting aside the findings and sentence, the Army Court of Military
Review was understandably suspicious of both asserted reasons.

It strains credulity to imagine that the appellant might have been
personally acquainted with each of the approximate 100 eligible
captains to the extent that they would be unable to sit as members
of his court-martial. Even were he to be such a social butterfly .

. . this is a matter properly addressed during voir dire proceed-
ings.

.. . [T]he idea that those in the grade of captain may be
excluded from court-martial duty on the theory that they do not
meet the statutory criteria as set out in Article 25(d)(2) has no
basis in fact or logié3!

“Court-stacking,” real or perceived, accomplished directly by the
convening authority or indirectly by a subordinate, harms the individual
case and the idea of justice in the military. Participation by a large number
of people virtually invites improper influence before the convening author-
ity even has a chance to apply Article 25 criteria, and it certainly invites
public scrutiny?®2 When the convening authority does apply the criteria,

228. Id.

229. Id. at 914.

230. Id.

231. Id. at 916-17.

232. See infranotes 331, 342-343, 347-351and accompanying text.
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she has such unguided discretion that almost any aspect of her decision can
be, and is, challenged.

2. Lack of Objective Standard or Definition to the Article 25 Criteria

The Article 25 criteria for choosing members are inherently subjec-
tive. The terms themselves lack definition, and the UCMJ provides no
guidance on the method of their application. Because the convening
authority provides the definition and the method of application, the selec-
tion process reflects his individual preferences. Convening authorities
draw judicial scrutiny for choosing predominantly senior personnel or
commanders for court-martial panels. Likewise, the courts will examine
convening authorities who essentially abandon their responsibility to
select the members affirmatively and personally. Unfortunately, the gamut
of allowable individual definition and application is wide.

a. Choosing Senior Personnel or Commanders

Article 25 does not include rank, seniority, or command among its
listed criteria. The courts, however, will support the appropriate character-
ization of these qualities under the listed Article 25 criteriaUtited
States v. Crawford®® the COMA held that the convening authority may
not deliberately and systematically exclude the lower enlisted ranks when
selecting a court-martial parféft The court noted, however, that Article
25, by its terms, will result in mostly senior paréfs.In United States v.
Cunninghant3¢the Army Court of Military Review sanctioned the inten-
tional inclusion of commanders, noting that the attributes of command are
entirely consistent with the qualifications of Article 25.In United States
v. Smith?38the same court found that a convening authority’s letter direct-
ing his staff judge advocate to provide specific ranks for the mels
an impermissible selection process based on grade #biide court all
but acknowledged that the convening authority could have legally selected

233. 35 C.M.R. 3 (C.M.A. 1964).

234. 1d. at 10. The court found no systematic exclusion in the failure of the Army to
include soldiers below pay grade E-4 on any court-martial panels between 1959 and 1963.
Id. SedUnited States v. James, 24 M.J. 894, 896 (A.C.M.R. 1987) (finding no systematic
exclusion where no lieutenants or warrant officers had served on panels in the past year).
But sedJnited States v. Daigle, 1 M.J. 139, 141 (C.M.A. 1975) (disallowing the intentional
exclusion of all lieutenants and warrant officers from consideration for court-martial pan-
els).
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the same members. He simply should have articulated as his basis the cor-
respondence of seniority and the Article 25 critéta.

United States v. Lynéf? involved negligent hazarding of a vessel.
The Coast Guard Court of Military Review approved the convening
authority’s decision to appoint as members only officers with “sea-going”

235. See Crawford35 C.M.R. at 8-12. ItJnited States v. Carmarthe convening
authority selected five lieutenant colonels and one major for a special court-martial. 19
M.J. 932, 935 (A.C.M.R. 1985). The court expressed concern that prejudice results when
the convening authority appears to select prosecution-favorable members, but affirmed
anyway, noting that the selection of senior officers was consistent with Articlel 25.

In today’s Army, senior commissioned and noncommissioned officers,
as a class, are older, better educated, more experienced, and more thor-
oughly trained than their subordinates. The military continuously com-
mits substantial resources to achieve this. Additionally, those officers
selected for highly competitive command positions in the Army have
been chosen on the “best qualified” basis by virtue of many significant
attributes, including integrity, emotional stability, mature judgment,
attention to detail, a high level of competence, demonstrated ability, firm
commitment to the concept of professional excellence, and the potential
to lead soldiers, especially in combat. These leadership qualities are
totally compatible with the UCMJ’s statutory requirements for selection
as a court member.

Id. SeeUnited States v. Roland, No. ACM 32485, 1997 WL 517667, at *2 (A.F. Ct. Crim.
App. Aug. 11, 1997) (asserting that “[i]t is not improper for the convening authority to

look to officers or enlisted members of senior rank because they are more likely to be best
qualified by reason of age, education, training, experience, length of service, and judicial
temperament”); United States v. McLaughlin, 27 M.J. 685, 686-87 (A.C.M.R. 1988) (find-
ing, no violation of Article 25 with the convening authority’s written systematic policy of
replacing only the most junior officer members when enlisted members were requested).

236. 21 M.J. 585 (A.C.M.R. 1985).

237. 1d. at 587.SeeUnited States v. White, No. ACM S29207, 1997 WL 38202, at *3
(A.F. Ct. Crim. App. Jan. 8, 1997) (finding nothing improper with a nine-member panel that
contained seven commanders after the convening authority had expressed, in a recent letter,
a concern with the apparent lack of commanders and senior enlisted personnel available for
court-martial service).

238. 37 M.J. 773 (A.C.M.R. 1993).

239. The convening authority’s handwritten notes said, “get an E8 from 1st Brigade,
get an E7 from DISCOM [Division Support Command], get an E8 from Divarty [Division
Artillery], and get an E7 from Victory Brigadefd. at 775.

240. Id. at 776.

241. See id

242. 35 M.J. 579 (C.G.C.M.R. 1992¢v'd on other grounds39 M.J. 233 (C.M.A.
1994).
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experiencé*® The court found that this was permissible consideration and
selection by the convening authority under the “experience” criterion of
Article 2524 Essentially, the appellate court sanctioned a panel of experts,
which has traditionally been viewed as antithetical to the concept of trial
by jury245

Article 25 requires a balance by the convening authority. On one
hand, he may not supplement the statutory criteria with his personal crite-
ria. On the other hand, he must personally select the members. Article 25
encourages litigation of both issues; however, the courts forgive convening
authorities who ignore the Article 25 criteria more readily than they do
those who manipulate them.

b. Failing to Personally Select

The COMA sanctioned a near total abandonment of Article 25 criteria
in United States v. Yagét® There, the convening authority used random
selection from all ranks above private first cl&¥sThe court upheld the
conviction and implicitly approved both the failure to choose members

243.1d. at 587-88.

244.1d.

245. SeeloN M. Van Dvyke, JURY SeLECTION ProcEDURES OUR UNCERTAIN COMMITMENT
To REPRESENTATIVEPANELS Xii (1977) (“The jury—a group of ordinary people assembled for
a limited period to decide a given case—is considered the fairest instrument of justice
because of a belief that the danger of bias is even greater when ‘experts’ are used.”). The
English author G. K. Chesterton mused:

When it wants a library catalogued, or the solar system discovered, or
any trifle of that kind, [society] uses up its specialists. But when it
wishes anything done which is really serious, it collects twelve of the
ordinary men standing round. The same thing was done, if | remember
right, by the founder of Christianity.

G. K. GHesTerTON TREMENDOUS TRIFLES 55 (12th ed. 1930).
246. 7 M.J. 171 (C.M.A. 1979).
247. 1d.
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according to the “best qualified” standard of Article 25 and the “deliberate
and systematic” exclusion of the two lowest enlisted pay grd8es.

In United States v. Allgog¥® the convening authority at Fort Dix
referred charges to a court-martial that had been convened by a previous
commander of a unit that was no longer in existéAtérfter the trial, the
convening authority asserted that, before he referred the charges, he had
“adopted” the members who had been selected by the previous com-
mander®? The Court of Appeals for the Armed Forces (CAAF) recog-
nized “that ‘adoption,’ at least in the Army context, is generally
understood to include personal evaluation and selection of court-martial
members as required by Article 252 However, the CAAF accepted the
convening authority’s assertion. Setting aside the Army Court of Military
Review’s findings?®3 the CAAF dismissed the fact that most of the
detailed members had transferred from Fort Dix before reféfral.

Several cases concerning the convening authority’s “adoption” of a
panel that had been selected by a predecessor in command turn on a pre-
sumption of propriety. “Absent any evidence to the contrary, [the court]
presume[s] regularity in the convening process, including knowledge on
the part of the convening authority as to the identity of the members of the
appellant’s court-martial?®®

Clearly, the convening authority wields wide discretion to determine
what fits the listed criteria of Article 25. Apparently, the convening
authority may sometimes disregard the criteria altogether. This individu-

248. See id at 173. SeeUnited States v. Pearl, 2 M.J. 1269, 1271 (A.C.M.R. 1976)
(approving an “experimental program for the selection of court members on a random
basis”).

249. 41 M.J. 492 (1995).

250. Id. at493. The convening authority assumed command of the United States
Army Training Center and Fort Dix in September 1992. On 1 October 1992, the Training
Center was redesignated as United States Army Garrison, Fort Dix. On 30 October 1992,
the convening authority referred this case to a general court-martial that was convened by,
and with panel members selected by, the former commander of the United States Army
Training Center and Fort DixXd.

251. Id. at 496. The accused was tried on 4 November 1982at 493. On 11
December 1992, the convening authority issued a memorandum for record in which he
indicated that, prior to referral of this case, he adopted the panel selections of his predeces-
sor. Id. at 496.

252. 1d.

253. Id.

254. See id at 498 (Cox, J., dissentingpeealso United States v. Allgood, 37 M.J.

960, 962 n.2 (A.C.M.R. 1993).
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alized process invites real and perceived abuse. It also decreases the con-
sistency of justice in the system. Finally, it encourages attack, at trial and
on appeal, on the convening authority’s member selection deéion.

In United States v. Brow#?’ the Air Force Court of Military Review
lamented:

Literally hundreds of pages of record were consumed as appel-
lant’s trial defense counsel launched a no-holds-barred attack on
the selection process for the members of the court-martial. At
one time or another the special court-martial convening author-
ity’s staff judge advocate, the special court-martial convening
authority himself, the general court-martial convening authority,
and his SJA, were called to testify on the selection process. The
first salvo scored a direct hit, as the special court-martial conven-
ing authority, through his SJA, had effectively ruled out consid-
eration of enlisted members below the grade of E-5 . . ..
Appellant’s efforts at the second go-round focused on “stacking”
the court with senior members. It was appellant’s position then
that the convening authority’s a priori decision that he wanted
senior representation on courts-martial was prohibited . . . . He
was particularly concerned that all of the lieutenant colonels and
colonels on Vandenberg [Air Force Base] were part of the “pool”
which the base routinely forwarded to the appropriate convening
authority for consideration.

255. United States v. Rader, No. NMCM 97 00242, 1997 WL 651316, at *1 (N.M. Ct.
Crim. App. Sept. 26, 1997) (per curiamhccordUnited States v. Vargas, 47 M.J. 552
(N.M. Ct. Crim. App. 1997). When there is evidence to the contrary, relief may be forth-
coming, even before reaching the appellate level. In a recent case, defense counsel moved
for appropriate relief to dismiss the entire panel of members on the basis of court-stacking.
Counsel alleged that the convening authority selected members based solely on their pro-
pensity to adjudge a harsh sentence. When the convening authority testified on the motion,
the military judge asked him whether he had used age, education, training, experience,
length of service, and judicial temperament as criteria in selecting these members. The con-
vening authority responded candidly that he would never dare to influence the jury selec-
tion process by considering these attributes. In fact, the convening authority testified that
he had no idea who these enlisted members were; he was careful to ensure that his sergeant
major chose all of the enlisted members. The defense prevailed on the motion. Interview
with Major John R. Ewers, Military Judge, Sierra Judicial Circuit, Navy-Marine Corps
Trial Judiciary, Camp Pendleton, Cal., in Charlottesville, Va. (Nov. 18, 1997).

256. InUnited States v. Yageahe defense applauded the convening authority’s random
selection scheme, but challenged it nonetheless because it violated the language of Article
25. 7M.J.171, 171-72 (C.M.A. 1979).

257. No. ACM 32225, 1997 WL 101934, at *1 (A.F. Ct. Crim. App. Feb. 20, 1997).
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... Inthe end, appellant had a wide range of grade represen-
tation: O-6, O-5, O-4, O-3, E-9, E-7, E-5, and E-4. There was
no indication that any grade was impermissibly excluded from
consideration, nor was there any evidence of an intent to “stack”
the court-martial panef§®

In defending the proposed 1968 Federal Jury Selection and Service
Act?>9 before Congress, the head of the federal judiciary’s Committee on
the Operation of the Jury System, Judge Irving Kaufman, stated:

The judges of my Committee considered this matter [of subjec-
tive criteria as juror qualifications] at length. We came to these
conclusions: . . . long experience with subjective requirements
such as “intelligence” and “common sense” has demonstrated
beyond any doubt that these vague terms provide a fertile ground
for discrimination and arbitrariness, even when the jury officials
act in good faith.

The end result of subjective tests is not to secure more intel-
ligent jurors, but more homogeneous jurors. If this is sought in
the American jury, then it will become very much like the
English jury—predominantly middle-aged, middle-class, and
middle-mindeck®°

Surviving “court-stacking” allegations is but half the game under
Article 25. A thornier and more sinister problem plagues the current sys-
tem. The convening authority may intentionally or unwittingly exert influ-
ence over the otherwise independent judgment of his present or future
panel members.

258. Id. at *5-6.

259. See supraotes 149-153 and accompanying text.

260. Federal Jury Selection: Hearings on S. 1319 Before the Subcomm. on Improve-
ments in Judicial Machinery of the Senate Comm. on the Judi@ily Cong. 49, 255
(1967) [hereinafteHearings on S. 1319statement of Judge Irving R. Kaufman, U.S.
Court of Appeals for the Second Circuit, and Head, Committee on the Operation of the Jury
System).



60 MILITARY LAW REVIEW [Vol. 157

B. Influence

Public outcry at perceived widespread abuses in the military justice
system during World War 4! led first to the Elston Act in 194% and
then to the 1950 enactment of the UC¥).The Elston Act added to the
Articles of War a prohibition against convening authorities and command-
ers reprimanding, coercing, or unlawfully influencing any court-martial
member in reaching the findings or sentence in any%€4satticle 37 of
the UCMJ, which was modeled on this provision, broadly prohibits con-
vening authorities or commanders from censuring court-martial members,
judges, or counséf® The article further prohibits coercion and unautho-
rized influence of court-martial members agy member of the armed

261. During World War I, approximately two million courts-martial were convened.
SeeWalter T. Cox I, The Army, the Courts, and the Constitution: The Evolution of Mili-
tary Justice 118 M. L. Rev. 1, 11 (1987). Numerous examples of harsh punishments and
extremely abbreviated due process were reported to Conges®ViLLiam T. GENEROUS
JRr., SworpsAND ScaLes 14-21 (1973). Congress was deluged by demands for reform of the
court-martial system from organizations such as the American Bar Association and the
American Legion.SeeCox, supra at 12.

262. Elston Act, 62 Stat. 604, 627-44 (1948). The Elston Act contains the 1948 amend-
ments to the Articles of War.

263. SeeEarnest L. Langley, Notdlilitary Justice and the Constitution—Improve-
ments Offered by the New Uniform Code of Military Jus@&Tex. L. Rev. 651 (1951)
(noting that the perceived abuses centered around unlawful command influence).

264. SeeArticles of War of 1948, art. 88eprinted inMaNuAL FOR COURTS-MARTIAL,

UNITED STATES, app. 1, at 273, 296 (1949) [hereinafter 1946uAL .

265. Article 37(a) provides:

No authority convening a general, special, or summary court-martial, nor
any other commanding officer, may censure, reprimand, or admonish the
court or any member, military judge, or counsel thereof, with respect to
the findings or sentence adjudged by the court, or with respect to any
other exercises of its or his functions in the conduct of the proceedings.

UCMJ, art. 37(a) (West 1995).
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forces?®® Finally, the article proscribes evaluation reports based on duty
performance as a court-martial memgsér.

1. United States v. Youngblood and Recent Coercion

Convening authorities do not typically censure or reprimand mem-
bers directly. Instead, a subtler coercion and unauthorized influence
infects military justice, as highlighted by a recent caséJnited States v.
Youngbloogf®® several court-martial panel members attended a staff meet-
ing ten days before trial. At the meeting, the convening authority and the
staff judge advocate discussed “the state of discipline in the unit and the .
. . convening authority’s views of ‘appropriate’ levels of punishmé&t.”

266. Article 37(a) continues:

No person subject to this chapter may attempt to coerce or, by any unau-
thorized means, influence the action of a court-martial or any other mil-
itary tribunal or any member thereof, in reaching the findings or sentence
in any case, or the action of any convening, approving, or reviewing
authority with respect to his judicial acts.

267. Article 37(b) provides:

In the preparation of an effectiveness, fithess, or efficiency report, or any
other report or document used in whole or in part for the purpose of
determining whether a member of the armed forces is qualified to be
advanced, in grade, or in determining the assignment or transfer of a
member of the armed forces or in determining whether a member of the
armed forces should be retained on active duty, no person subject to this
chapter may, in preparing any such report (1) consider or evaluate the
performance of duty of any such member as a member of a court-martial,
or (2) give a less favorable rating or evaluation of any member of the
armed forces because of the zeal with which such member, as counsel,
represented any accused before a court-martial.

Id. art. 37(b).SeeMilitary Justice Act of 1968, Pub. L. No. 90-632, 82 Stat. 1335 (adding
the language of article 37(b)); Military Justice Act of 1983, Pub. L. No. 98-209, 97 Stat.
1393 (insulating judges and defense counsel from the actions of convening authorities).

268. 47 M.J. 338 (19975eelieutenant Colonel Lawrence J. Morti$his Better Be
Good”: The Courts Continue to Tighten the Burden in Unlawful Command Influence
CasesArmy Law., May 1998, at 49, 60-65 (analyzifgungbloodn the context of recent
forms of unlawful command influence).

269. Youngblood47 M.J. at 339.
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The staff judge advocate had identified a specific example concerning a
former commander within the unit who had “under-reacted” in a case of
child abus&’® The convening authority then added that his response had
been to forward a letter to that commander’s next duty-station; in the letter,
the convening authority opined that the former commander “had

peaked.?’? During voir dire, the members expressed varying degrees of
confidence in the independence of their individual judgri@nt.

The CAAF set aside the sentence because the trial judge denied chal-
lenges for cause against these membe&rghe court found that the mem-
bers harbored “implied biag’ “Implied bias is reviewed through the
eyes of the public?™® “The focus ‘is on the perception or appearance of
fairness of the military justice systent/® The court acknowledged that
this case involved challenges for cause based on unlawful command influ-
ence?’” but avoided that underlying issue altogether by deciding the case
on the military judge’s abuse of discretion in denying the challeti§es.

Youngbloods important in two major respects. First, it highlights the
continued vitality of unlawful command influence. Not only did the con-
vening authority exert improper influence, his staff judge advocate affir-
matively assisted in the endeavor. Whether characterized as “command
influence” or “implied bias,” the result here was the same—the sentence
was adjudged by a panel of officers who were clearly aware of the threat
to their professional futures if they “under-reacted.” In the late seven-
teenth century case of William Penn, the trial court punished the acquitting

270. Id. at 340.

271. 1d.

272. 1d. When asked about his concern over the possibility of a similar letter being
addressed to his next command, one member stated “that he would do what was right but
that the remarks at the staff conference were ‘at a minimum in my subconscious and, you
know, parts of it are very clearly in my consciousld. Another member responded that
her opinion was her opinion, “[a]lthough it can be somewhat influenced by guidance and

information out there . . . .Id. A third member stated that he was “definitely” left with
the impression that the commander who “under-reacted” would suffer adverse professional
consequencedd.

273. 1d. at 341.

274.1d. The accused pleaded guilty; the findings were untairited.

275. Id. (citing United States v. Lavender, 46 M.J. 485, 488 (1997); United States v.
Napolean, 46 M.J. 279, 283 (1997)).

276. Id. (quoting United States v. Dale, 42 M.J. 384, 386 (199%¢eMajor Gregory
B. Coe,"Something Old, Something New, Something Borrowed, Something Blue”: Recent
Developments in Pretrial and Trial Procedurrmy Law., Apr. 1998, at 44, 74-78 (dis-
cussing implied bias).

277. See Youngblogd7 M.J. at 341.
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jurors with fines and imprisonmeft? In principle, thevoungbloodurors

faced a similar threat. A commander’s determination that a member has
professionally “peaked” could be the end of a member’s livelihood. How
is the potential punishment of jurors here different in principle from the
potential punishment of jurors by the thirteenth century writ of attliot

the sixteenth century Star Chami&t? Put another way, why did the
nation’s founding fathers fight the revolutionary war if this right, which

278. The court relied on Rule for Courts-Martial 912(f)(1)(M). SeeMCM, supra
note 5, R.C.M. 912(f)(1)(N). Judge Sullivan invited the majority to call this what it was:
unlawful command influence. He also focused on public perception.

Plainly speaking, both sides in a court of law are entitled to a panel of
fair jurors, jurors who have not had any pressure put on them to be
lenient or to be harsh. The only allowable pressure on a juror is the duty
to be fair. Whether a juror succumbs to any improper pressure is really
not the main point. A jury system must appear fair for it to be recognized
as fair.

Youngblood47 M.J. at 343 (Sullivan, J., concurring in part and dissenting in part) (cita-
tions omitted). Judge Sullivan continued, “[a]s Lord Chief Justice Hewart said: A long
line of cases shows that it is not merely of some importance but is of fundamental impor-
tance that justice should not only be done, but should manifestly and undoubtedly be seen
to be done.”ld. (quoting The King v. Sussex Justices, 1 K.B. 256, 259 (1924)).

279. William Penn and William Mead, Quaker activists, were tried in London on
charges of unlawful assembly after they conducted a disruptive Quaker meeting. The jury
sought to return various verdicts, such as “guilty of speaking,” which essentially exonerated
the accused. The trial judges disallowed these verdicts. After several sessions of deliber-
ations and findings, the jury found the defendants not guilty. The jurors were fined and
imprisoned. On a writ of habeas corpus, the appellate court freed the jurors in a historic
decision that celebrated the need for jury independeBeeVan Dvke, supranote 245, at
5; 1 Wiuiam HoLpsworTtH A HisTory oF EncLisH Law 345-46 (A. L. Goodhart & H. G.
Hanbury eds., 7th ed. 1956).

The [Penn] decision articulates a principle we now fully accept: that if
the jury is to play its intended role as an impartial fact-finder, expressing
the community’s decision, it must be independent. Otherwise, it is not
really the community’s voice but the voice of the crown (or state), and
the entire rationale for using a jury is erased

Van DykE, supranote 245, at 5 (emphasis added).

280. The writ of attaint appeared in England from 1202 to 1825. It provided for the
reversal of a jury’s verdict and punishment of the jurors if they reached an untrue or perju-
rious verdict. Seel HoLbsworTH, supranote 279, at 337-40.
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was fundamental to their cause, was to be abrogated two and a quarter cen-
turies later??

SecondYoungbloodiemonstrates the lack of real commitment to the
concept of a “fair and impartial panéf® The trial judge abused his dis-
cretion. The Air Force Court of Criminal Appeals affirmed the findings
and sentené&* and noted:

We find nothing improper about the commander’s meeting,
which focused upon the responsibility of commanders for disci-
pline within their unit . . . . We note that the briefings given at the
commanders’ meeting made no reference to how court-martial
members should carry out their responsibilities and no attempt
was made to offer guidance on how specific offenses should be
disciplined?8®

281. The Star Chamber was a panel of English appellate judges who fined and impris-
oned trial juries for returning verdicts that were contrary to the wishes of the C&aen.
THeoporeF. T. RuckNeTT, A Concise HisTory oF THE Common Law 181-84 (5th ed., But-
terworth & Co. Ltd. 1956) (1929).

282. The colonists brought the right to trial by jury with them from England. Their
various colonial charters contained specific guarantees in one form or another of the right.
SeeMoorg, supranote 132, at 97-100. As the fervor toward independence grew, so did the
importance and appreciation of this right. The first session of the American Stamp Act
Congress in 1765 declared that “trial by jury is the inherent and invaluable right of every
British subject in these colonies.”e®LuTionsoF THE Stamp AcT CongRreEsspara. 8 (Oct.

19, 1765)reprinted inSourcesor Our LIBERTIES, supranote 69, at 270. In 1774, the First
Continental Congress resolved “[t]hat the respective colonies are entitled to the common
law of England, and more especially to the great and inestimable privilege of being tried by
their peers of the vicinage according to the course of that lagct ABaTION AND RESOLVES

orF THE FIRsT CoNTINENTAL CongREsspara. 6 (Oct. 14, 1774eprinted in Sourcesor Our
LIBERTIES, supranote 69, at 286, 288. Indeed, the revolution was claimed to be founded in
part on the abridgment “of the accustomed and inestimable privilege of trial by jury, in
cases affecting both life and property.’EdDarATION OF THE CAUSESAND NECESSITYOF TAK-

ING uP ARMs para. 3 (July 6, 1775)eprinted inSourcesor Our LIBERTIES, Supranote 69,

at 295, 296. “[D]epriving us, in many cases, of the benefits of trial by jury” was listed in
The Declaration of Independence as one of the reasons for its necessiBecilARATION

oF INpePENDENCEpara. 14 (U.S. 1776). Virtually all of the state constitutions that were
drafted during and after the Revolutionary War contained specific guarantees of the right to
trial by jury. Seesupranote 75.

283. See supraotes 168-175 and accompanying text.

284. United States v. Youngblood, No. ACM 31617, 1996 WL 367389, at *1 (A.F. Ct.
Crim. App. June 24, 19963ff'd in part, rev'd in part 47 M.J. 338 (1997).

285. Id. at *2.
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While a majority on the CAAF rejected the Air Force court’s decision and
set aside the sentence, the CAAF refused to address the real issue of unlaw-
ful command influencés®

Youngbloodllustrates recent unlawful command-level influence and
intermediate appellate level failure to address it. Unfortunately, its prob-
lems and lessons are anything but recent.

2. Older Lessons in Coercion

In United States v. Reynol&f€ the convening authority expressed his
dissatisfaction with previous court-martial results at his morning meet-
ing.28 Specifically, he opined that anyone who was involved with drugs
ought to be made “a civilian as soon as possitfe.Further, he pointed
out that circumstances warranting discharge necessarily exist if a com-
mander convenes a court-marfi#l. This meeting took place on the morn-
ing of the accused’s court-martial for distribution of drugs, and four
members of the panel were present at the meeflhgrhe staff judge
advocate, who was also at the meeting, interrupted the convening author-
ity's remarks, attempted to rehabilitate the audience, and even testified at
a pretrial hearing that morning to outline the discus$iérOn voir dire,
the four members who attended the meeting all agreed that the com-
mander’s influence would not affect thelfif. The court affirmed the
results in a three-two decision and found that the commander’s remarks
were inappropriate, but nothing more “than a mere appearance of%évil.”
One dissenting judge noted:

[S]ubstantial doubt existed as to the fairness of the proceedings .
... | cannot say with any degree of certainty that this jury panel

286. The CAARoesrecognize the importance of public perception of fairness within
the military justice systemRatherthan examining the evident unlawful command influ-
ence, the court based its entire ruling on “implied bias,” or how the public would view this
panel. SeeUnited States v. Youngblood, 47 M.J. 338, 341-42 (1997).

287. 40 M.J. 198 (C.M.A. 1994).

288. Id. at 200.

289. Id.

290. Id.

291. Id. at 199.

292. Id. at 199-200.

293. Id. at 202.

294. Id.
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was untainted by command influence. The affirmance of a con-
viction that may be tainted with command influence would be
inconsistent with the very purpose of the creation of this Court
by Congress?

The other focused on the appearance of impropriety.

Courts-martial must not only be fair; they must appear to be fair.
Appellant’s case falls far short on the appearance of fairness . . .
. | find defense counsel’s failure to challenge the four affected
members for cause inexplicable. There is no doubt that they
should not have sat as members “in the interest of having the
court-martial free from substantial doubt as to legality, fairness,
and impartiality.” While | do not doubt the sincerity or honesty
of the members in their disclaimers regarding [the commander’s]
comments, the conflict between their personal interests and their
sworn duty as court members demanded that they be excused in
the interests of justice. If counsel would not challenge them, the
military judge should have done so sua sponte or declared a mis-
trial.2%6

Judge Cox, who authored tReynoldsmajority opinion, also wrote
the court’s opinion nine years earlieriimited States v. Bric&’ In that
drug trafficking case, the convening authority ordered, mid-trial, that all
members of the command, including panel members, attend an anti-drug
lecture delivered by the visiting Commandant of the Marine C8fs.
During the lecture, the Commandant “stated that drug trafficking was
‘intolerable’ in the military and such persons should be ‘out’ of the Marine
Corps.?® As inReynoldsall of the members assured the court that these
remarks would have no influence on their impartiai®8. The COMA
reversed the Navy-Marine Corps Court of Military Review and held that
the trial judge should have granted a mistrial upon the court’s reconvening.
Interestingly, unlike the remarks in tReynoldsase, the Commandant’s

295. Id. at 204 (Sullivan, C.J., dissenting).

296. Id. at 204 (Gierke, J., dissenting) (quotingNaL For CourRTsS-MARTIAL, UNITED
Srates, R.C.M. 912(f)(1)(N) (1984) [hereinafter 1984:MuAL]) (citations omitted).

297. 19 M.J. 170 (C.M.A. 1985).

298. 1d. at 171.

299. Id.

300. Id.
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lecture did not come from the convening authority. FurtheBtioe court
avoided characterizing these remarks as command influence.

We do not in any way wish to be viewed as condemning the con-
tents of the commandant’s remarks since the drug problem in the
military demands command attention; nor do we feel that such
remarks necessarily constitute illegal command influence.
Instead, we base our decision on the confluence of subject and
timing, particularly as they affect the minds—however subtly or
imperceptibly—of the triers of fact in this particular c&%e.

The difficulty in reconcilingReynoldswith other cases of this tenor is
not necessarily surprising. It does demonstrate the individualized nature
of the appellate remedy and the less than full commitment to the eradica-
tion of unlawful command influence and the evil of its appearance. More
importantly, Brice, Reynolds andYoungbloodare not sporadic anecdotal
examples of convening authorities and staff judge advocates exerting
improper influence. They are part of a continued pattern, the boundaries
of which are unknown beyond those cases that are reviewed by the
courts302

IV. The Solution: Select Court-Martial Members from Installation-Level
Venire Pools

Article 25 is neither constitutional nor fair. Article 25 must go. Its
replacement must be an efficient method of impartial panel selection from
a fair cross-section of the community. Section A, below, identifies the
mechanics of a proposed model for such a method based on a computer

301. Id. at 172 n.3. The court compared Brée facts with those itUnited States v.
McCann Id. SeeUnited States v. McCann, 25 C.M.R. 179 (C.M.A. 1958). During a
recess in that case, which concerned charges of drunken operation of a ground control
approach facility, panel members attended a lecture on military justice that was delivered
by the staff judge advocate. The staff judge advocate characterized certain acts of miscon-
duct as more reprehensible in the military than in the civilian community. He specifically
discussed the case of a ground control approach operator who incapacitated himself for
duty through use of alcohold. at 180. The court set aside the conviction and held that
this “justice’ lecture constituted an improper influence upon the court members in regard
to a case upon which they were then sittinigl”

302. SeeMartha H. BowerJUnlawful Command Influence: Preserving the Delicate
Balance 28 A.F. L. Rv. 65, 70-77 (1988) (providing synopses of cases from the 1950s
through the 1980s that illustrate the on-going influence, sometimes subtle, sometimes bla-
tant, of convening authorities over members).
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maintained database. Section B defends the model on theoretical and prac-
tical grounds. Where particularly relevant, section A provides some of the
justification for the model.

A. Mechanics of the Proposed Model
1. The Venire Pool

This model for efficient and fair panel selection begins as part of the
check-in procedure at a new duty station. Personnel who are reporting to
a particular installation, including members of the active reserve, would
complete a generic court-martial questionnaire as part of the check-in pro-
cedure with the administrative officer of the receiving command. Those
who are involved with law enforcement and the military justice process
(for example, trial and defense counsel and military justice clerks) would
be exempt. The questionnaires would be forwarded to the installation
administrative officer (G-1). Each calendar quarter, the G-1 would add all
of the new names to the venire pool. The venire pool would be a computer-
maintained database. Several commercially available programs allow
input, management, and retrieval of data according to fields or categories
of information3°3 The venire pool would include the following fields that
are related to the actual selection process: name, rank, report date (by cal-
endar quarter—for example, 1/97, 2/97, 3/97, or 4/97), and availability.
Other fields that are related to the administration of the process could
include home and work telephone numbers and assigned unit.

When the convening authority “refers” charges, he would do so to “a”
special or general court-martial. The charge sheet otherwise would be
unchanged. No convening order would be necessary. When the defense
formally enters forum selection, the installation G-1 would be notified if
the accused chose members. The G-1 would then query the database for
members. Sorting would be by rank, reporting quarter, availability, and
alphabetical order. Personnel who are of equivalent or senior rank to the
accused and who have been assigned on station the longest (or residing in

303. Microsoft, Inc. markets a database program called “Access,” which is currently
available in the Microsoft Office Suite that is in use throughout the United States Army and
that is intended to be employed by the other services. Other companigzettializein
database software include: Bluestream Database Software Corp., Chicago, Ill.; Custom-
ized Database Systems, Inc., White Plains, N.Y.; Database Solutions, Lake Arrowhead,
Cal.; Database Systems Integrators, Elk Grove, Cal.; and Integrated Database Software,
Plymouth, Minn.
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the area the longest, if in the reserves) would be at the “top of the list” in
alphabetical order. Alphabetization would randomly shuffle all quarterly
new arrivals’®* Disqualification “flags” would operate to bypass the con-
vening authority and investigating officer. The availability field would
operate to bypass personnel who are deployed, temporarily assigned else-
where, or on leave. The viability of this field would depend on close coor-
dination between administrative offic&8. The G-1 would “detail” the

first fourteen people who, together, proportionally represent the rank group
structure of the installatiod® The G-1 would forward their question-
naires to the appropriate staff judge advocate for distribution to the parties.
Once detailed, members would be reentered into the venire pool with a
new reporting quarter as if they had just arrived on station. They would

304. When formal schools graduate, particular installations may receive many service
members of a distinct military community, all of whom have similar rank, know each other,
and are destined for service in the same subordinate units.

305. One way to simplify the task of inputting availability data would be to have the
database accessible to all administrative offices. Safeguards against tampering and against
access to the entire venire so as to determine the order of jurors would have to be employed.

306. The five rank groups would be the service equivalents of: field grade officers,
company grade officers, staff noncommissioned officers, noncommissioned officers, and
the lowest enlisted ranks. The Supreme Court places no significance on the number twelve,
but has established a lower threshold of SeeBallew v. Georgia, 435 U.S. 223 (1978)
(striking down a state statute that established five-member juries in misdemeanor trials).
TheBallewCourt relied on a series of studies which suggested dligethat reducing the
jury size from six to five might provide an inadequate cross-section of the community and
would impair effective group deliberatiorBee id at 231-33 nn.10-11See alsdJnited
States v. Corl, 6 M.J. 914 (N.M.C.M.R 1978Jf'd, 8 M.J. 47 (C.M.A. 1979) (finding
Ballewconcerns inapposite to military jury selection under Article 25 and therefore reject-
ing equal protection arguments that military panels of less than six are unconstitutional).
AccordUnited States v. Wolff, 5 M.J. 923 (N.M.C.M.R. 1978atition denied6 M.J. 305
(C.M.A. 1979); United States v. Montgomery, 5 M.J. 832 (A.C.M.R. 1978). Six should be
the minimum number, but nine to twelve should be the goal. Various studies suggest, and
various commentators argue, that both representativeness and reliability decrease signifi-
cantly as juries are reduced below twelve and fatally so in juries ddsixe.g, Van DykE,
supranote 245, at 194-203. Capital cases should be tried by a minimum of twelve mem-
bers, and the G-1 should detail eighteen for such cases.
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then be alphabetically shuffled into that quarter’s list of new arrivals so as
not to rise together to the top of the list agid.

The G-1 would be responsible for notification to the members of their
assignment and the date, time, place, and uniform for trial. She would
issue orders from the installation commander to each member, including
orders to active duty for reserve personfigl Any special instructions
would come from the military judge through the G-1. Depending on the
pace of jury trials at a particular installation, the G-1 could notify person-
nel who are approaching the top of the list of their potential impending
assignment.

2. The U.S. Navy and Deployed Units

This model uses the ground installation, base, or post as a center of
gravity for the venire pool. The Navy currently conducts some courts-mar-
tial at sea, where the “installation” is normally the ship. The random selec-
tion method of the model would generally satisfy fair cross-section
standards and alleviate “court-packing” concerns under these circum-
stances. However, everyone on board works for the captain of the ship in
relatively close quarters, and the potential influence problems would
remain. Every ship has a home port, and every ship pulls into some port
on aregular basis. Under this model, the Navy would conduct courts-mar-
tial ashore almost exclusively® The base or station would serve as the
installation. Home ports would add ships’ companies to their venire pools
and make non-availability field entries for ships’ companies that are put-

307. This model is not dependent on a computer database program. The principles are
subject to manual application. Each calendar quarter, the G-1 would manually shuffle all
of the names received along with the names of any new arrivals and personnel who are just
completing court-martial member duty. The shuffled quarterly additions would then be
added to the bottom of a “hard-copy” venire pool list.

308. Reserve personnel would be paid and would earn retirement points for jury duty.
They would not be excused from regularly scheduled drill or periods of annual active duty
training. Some reserve personnel reside long distances from the base or station where they
drill. If these individuals did not reside near (perhaps more than 100 milesaydgse
or station to which they could be administratively attached for court-martial duty, they
could be exempt.

309. One broad exception, which involves relatively frequent naval operations, would
permit trial at sea. Where several ships are traveling by squadron or group, such units can
be designated as one “installation” for court-martial member selection purposes.
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ting to sea within thirty days. Panels that are selected from other ports’
venire pools would try ship’s company accused worldwide, if necessary.

Likewise, members of air and ground units that are deployed overseas
would maintain their “place in line” on the venire pool at their parent
installations. Non-availability field entries would bypass their names until
they returned. Deployed personnel, like ships’ companies, could be tried
worldwide, if necessary. Sometimes, units deploy for indeterminate peri-
ods into remote or hostile areas that are not serviced conveniently by a base
or station. These units would operate under the jury trial regime described
below for “time of war.”

3. Time of War

Combat requires deployment, reorganization, and modification of
military units, including some military installations themselves. This arti-
cle’s proposed model of jury selection based on installation-wide continu-
ity requires modification during sustained large-scale hostilities and some
small-scale deployments. Further, combat requires a measure of unit con-
tinuity and cohesion not afforded by constantly rotating court-martial pan-
els.

In time of war, non-theater military installations would continue to
operate under the model described above. The senior comniraticier
ater would designate ad-hoc “installations” for court-martial purposes.
The commander could make these designations where and when the
administrative or operational scenario permitted or required. Depending
on the size of the deployment and the anticipated duration of hostilities, the
commander could designate several “installations.” He could designate
them according to geography, task organization, administrative capabili-
ties, or other convenient distinction. In the alternative, the commander
could designate just one “installation.” Once the commander designates
the “installation,” members for courts-martial would be chosen in the same
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way as under the basic model, but panels would sit for pre-determined
periods of time rather than for individual cas¥s.

B. Rationale Supporting the Proposed Model
1. Meeting and Exceeding the Constitutional Standards
a. Random Selection

Random selection of jurors is not a constitutional goal unto itself.
Instead, it serves the dual purposes of fairness and diversity. In the indi-
vidual case, it is fair, and it appears fair because the process involves no
interested party!! In general, it ensures that all juries are empanelled by
the same standard. It furthers equality between one case and the next. It
enhances the notions and appearances of justice. Random selection also
helps to achieve the diversity of society that is sought through the fair
cross-section requiremett

Civilian jurisdictions rely typically on voter registration lists, vehicle
or drivers license registration records, tax roles, or even telephone directo-
ries to source venire poot$3 As random methods of reaching large
unknown and indeterminate populations, these methods achieve, as best
they can, fairness and diversity. The military knows, on a daily basis,
exactly who is within the geographical boundaries of its jurisdictions and
their physical availability!* Personnel accountability is supposed to be a
military hallmark. Further, the very existence of the armed services
depends upon the expendability of every individual serving. The military
(hopefully) trains for the eventuality of losses at all levels. The military is
comprised of jurisdictions full of imminently available and immediately

310. During the Civil War, the Confederate Army used courts-martial comprised of
three permanent members who were assigned at the corps level. On 9 October 1862, the
Congress of the Confederate States of America passed “An Act to organize Military Courts
to attend the Army of the Confederate States in the field and to define the Powers of said
Courts.” SeeWinTHROP, supranote 81, at 1006-07. Interestingly, these courts were inde-
pendent of the commands to which they were assig8ed.id

311. Author Jon M. Van Dyke noted that “[jJurors are supposed to be drawn at random
from the community. When they are not, the jury may overrepresent [sic] some segments
of society and underrepresent [sic] others, an imbalance that raises the specter okbias.” V
Dvyke, supranote 245, at xi.

312. See infranote 319.

313. Seel AnN Facan GINGER, JURY SeLECTIONIN Civik & CRIMINAL TRIALS 8§ 2.25-2.27
(2d. ed. 1984); GeerT, supranote 67, § 6.01.
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reachable jurord!® The military services are uniquely capable of achiev-

ing fairness and diversity through efficient random selection that involves
minimal institutional disruption. In combat, of course, the military takes

real casualties. Clearly, the military justice process should not multiply
these effects by removing needed personnel from the “front lines” for
court-martial member duti€éd® The standing panels proposed under this

model for wartime account for this requirement without harming the prin-
ciples of random selection or fair cross-section.

Scholars, legislators, practitioners, and others have proposed models
that advance some element of random selection. These proposals, how-
ever, leave the actual selection to the convening authority, “the unit,” or
some representative of executive or quasi-judicial authority, or they leave
some facet of juror screening in place, or BdthThe model proposed in
this article eliminates any human bias from the process, thereby maximiz-
ing impartiality.

b. Fair Cross-Section

The fair cross-section requiremésibf constitutional staturé® One
of the premises of the jury system is that it incorporates community norms
and standardd!® The military, much more than civilian jurisdictions,
involves transitory populations. The model’s longevity preference favors

314. David Schleuter identified computerized random selection as particularly amena-
ble to the military. “l cannot believe that the same ingenuity that coordinated the massive
air strikes in the Middle East could not be used to select court members for a court-martial
when a service member’s liberty and property interests are at stake.” David Schleuter, Mil-
itary Justice for the 1990's—A Legal System Looking for Respect, The Twentieth Annual
Kenneth J. Hodson Lecture delivered to The Judge Advocate General's School, U.S. Army
(Mar. 28, 1991)in 133 ML. L. Rev. 20 (1991).

315. Under the model proposed in this article, 28 U.S.C. § 1863(b)(6), which exempts
active duty service members from federal jury service, should be amended to excuse
reserve personnel from federal jury dut$ee28 U.S.C. § 1863(b)(6) (1994). The
“expendability” of reserve personnel in their civilian employment or endeavors is not at all
so certain. Relieving them of any burden to sit as federal petit or grand jurors should help
to alleviate the disruption to the course of their livelihoods.

316. This is not always a concern.United States v. Beeh|ehe staff judge advocate
submitted to the convening authority a nomination list that contained the names of only five
people, all of whom were then detailed by the convening authority. 35 M.J. 502, 503
(A.F.C.M.R. 1992). The explanation was that availability of potential members was
severely limited due to the installation’s heavy involvement in Operation Desert Shield and
preparations for deployment to Southwest Agik. Interestingly, four of the five members
were commanderdd.
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jurors who have acclimatized to the community, personally and profes-

317. As early as 1919, Brigadier General Samuel Ansell, the acting Judge Advocate
General of the Army, proposed that the convening authority select an initial panel from
which a judge advocate would select eight members to hear a general court-martial or three
members to hear a special court-mart@eeTHe ARMY LAWYER: A HisTORY OF THE JUDGE
AbvocaTe GENERAL's CorpPs1775-1975, at 133 (1993). General Ansell proposed a unique
feature that was designed to enhance the concept of trial by peers. Of the eight members
selected to try general courts martial, three would be of the same rank as the alctused.
Three fourths of the members would have to agree on a finding of guilty, thereby requiring
the concurrence of at least one of the accused’s peers. General Ansell failed to reconcile
this interesting dynamic with his concurrent recommendation to increase peremptory chal-
lenges to two.See id

In the early 1970s, several different proposals surfaGs#Birch Bayh,The Mil-
itary Justice Act of 1971: The Need for Legislative Ref@fAw. Crim. L. Rev. 9 (1971);
Kenneth J. Hodson, The Manual for Courts-Martial—1984, The First Annual Kenneth J.
Hodson Lecture delivered to The Judge Advocate General’s School, U.S. Army (Apr. 12,
1972),in 57 MiL. L. Rev. 1 (1972).

Several proposals and implemented models seek harmony with the existing criteria
of Article 25. They fail to account for the inherent tension between random selection and
selection according to subjective criterldeeRex Brookshire IlJuror Selection Under the
Uniform Code of Military Justice: Fact and Fictigs8 Mc. L. Rev. 71, 96-104 (1972). In
United States v. Yagehe COMA upheld a system by which the convening authority ran-
domly selected members from a screened “master juror list.” 7 M.J. 171 (C.M.A. 1979).
In United States v. Smitthe COMA again sanctioned random selection, as long as the con-
vening authority personally appoints the members who are randomly selected. 27 M.J. 242
(C.M.A. 1988). TheSmithcourt stated:

We are aware that at times there have been experiments in the armed
services with some form of random selection of court-martial members

. ... [Nt would appear that even this method of selection is permissible,
if the convening authority decides to employ it in order to obtain repre-
sentativeness in his court-martial panels and if he personally appoints the
court members who have been randomly selected.

Id. at 249. Like Brookshire, the COMA wanted it both ways. In essence, the COMA does
not condemn random selection, but it requires that the convening authority select according
to subjective criteria. In other words, it requires that the selectibipe random.

In 1992, another commentator proposed a model similar to Brigadier General
Ansell’s, in which the convening authority would nominate potential members on the sole
consideration of availabilitySed_amb,supranote 98, at 160-61. The convening authority
would detail a military judge or an inspector general as a “panel commissioner” who would
randomly select a panel from the list of nomine&k. Under this model, panels would
likely be chosen from those who are considered by the convening authority to be the most
expendable. Furthermore, all of the members would still be selected by the convening
authority; they simply go through an intermediate selection process before getting to the
courtroom. The model would not address any of the “court stacking” or influence concerns
discussed in Part Ill of this article.

318. See supraote 39 and accompanying text.
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sionally. The model includes members of the reserve component in the
venire pool. This expansion of the community from which to draw a fair
cross-section is justified on several practical and theoretical grounds.

The services depend more and more on their reserve components.
Military leadership considers the reserves to be an integral part of mission
and operation, a “force multiplie?2° From a practical standpoint, includ-
ing the reserves in the active military justice process would be in keeping
with their increased roles and responsibilities. It would also spread the

319. In the introduction to his work, Jon Van Dyke wrote:

In a complex society such as ours, a jury that is the true “conscience of
the community” must include a fair cross-section of the groups that make
up the community. Each person comes to the jury box as an individual,
not as a representative of an ethnic, racial, or age group. But since peo-
ple’s outlooks and experiences do depend in part upon such factors as
socioeconomic status, ethnic background, sex, or age, to ignore such dif-
ferences is to deny the diversity in society as well as the fundamental
character of the “community” whose voice is to be heard in the jury
room.

... Ajjury representing the broad spectrum of society is a jury whose
independence and impartiality need not be suspect, and whose legiti-
macy is thus protected.

Steps that threaten the jury’s impartiality by impeding its indepen-
dence and representativeness should be viewed with great suspicion.

Van Dyke, supranote 245, at xiv. “[W]e .. .want. .. jurors to draw upon and combine
their individual experiences and group backgrounds in the joint search for the most reli-
able and accurate verdictAsramson, supranote 147, at 11. “[T]he democratic aim of

the cross-sectional jury was to enhance the quality of deliberation by bringing diverse
insights to bear on the evidence, each newly evaluating the case in light of some neglected
detail or fresh perspective that a juror from another background offered the grduat”

101. “[T]he purpose of the cross-sectional jury . . . was to draw jurors together in a con-
versation that, although animated by different perspectives, still strove to practice a justice
common to all perspectivesld. at 127.

320. Seeg e.g, PreparedStatement of Major General Roger W. Sandler, USA (Ret.),
Executive Director, Reserve Officers Association of the United States Before the House
Appropriations Committee, National Security Subcommiftee News Serv., Mar. 19,

1998 (providing a thorough exposition of the myriad ways the reserve components are
expanding and contributing to the mission of the armed foreexpared Statement of Vice
Admiral D.T. Oliver, Chief of Naval Personnel and Deputy Chief of Naval Operations
(Manpower and Personnel) and Rear Admiral B.E. McGann, Commander, Navy Recruiting
Command, Before the House Committee on National Security, Military Personnel Subcom-
mittee Fep. News Serv., Mar. 12, 1998.
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jury duty burden, easing somewhat the diversion of the active military
from its “basic fighting purpose’!

From a theoretical standpoint, including reservists in the venire pool
would enliven the constitutional concept of civilian control of the military.
The constitutional framers intended for juries to serve as a check on gov-
ernment?2 Juries check the written law of the legislature and the enforce-
ment of that law by the executiVé® The framers also intended that
civilians not only check, but also control, the milit&#y. Reservists who
are assigned to court-martial panels would serve both purposes simulta-
neously because they are civilians who have an understanding of the mili-
tary. They would also provide a broader community for selection. Further,
because military jurisdiction has expanded to encompass common law
crimes during peacetini@® civilian participation ensures a civilian stake
in civilian security and welfar&® Finally, by involving civilians in the
process, they have a stake in the military justice system. They learn about
the military justice system.

The judiciary sees military society as a separate society from that of
civilians because military society is predicated on the maintenance of dis-

321. United Statesx rel Toth v. Quarles, 350 U.S. 11, 17 (1955). “[T]rial of soldiers
. . . is merely incidental to an army’s primary fighting function. To the extent that those
responsible for performance of this primary function are diverted from it by the necessity
of trying cases, the basic fighting purpose of armies is not served Id.. Seeinfra text
accompanying note 396-397 (attacking the specific reasoning of this proposition). This
general message, that the armed forces exist to fight and to win America’s battles, is meri-
torious.

322. SeeBaldwin v. New York, 399 U.S. 66 (1970).

[TThe primary purpose of the jury is to prevent the possibility of oppres-
sion by the government; the jury interposes between the accused and his
accuser the judgment of laymen who are less tutored perhaps than a
judge or panel of judges, but who at the same time are less likely to func-
tion or appear as but another arm of the government that has proceeded
against him.

Id. at 72.

323. See supraotes 113, 132.

324. See generallydames B. Jcoss, Socio-LEGAL FounbaTions oF CiviL -MILITARY
ReLaTions (1986) (providing unique insight and perspective on numerous subtleties of
civilian interaction and control of the military based on constitutional and practical consid-
erations); dun E. Nowak ET AL., ConsTiTuTIONAL LAW 211-12 (2d ed. 1983) (outlining the
fundamentals of the concept of civilian control of the militargsedHW. BisHor, JusTicE
UNper FiRe 9 (1974) (stressing the importance of civilian control of the military).

325. See supraotes 182-190 and accompanying text.
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cipline 3?7 Success of the armed forces in combat may well depend on the
abilities of its members to transcend traditional societal beliefs and behav-
ior. Therefore, a separate military society may be valuable, even crucial,
to the effective functioning of the armed foréés Where there is the ten-
dency toward separatism, however, there exists also the danger of actual or
perceived elitism or extremisM? There is at least the danger of misun-
derstanding and misperception. Controlled by and serving civilians, the
military should be familiar to civilians. Civilians should understand and
appreciate the separation that exists, not fear it. Where separate norms and
practices are inherently necessary—such as combat and its preparation—
the concept of separation achieves maximum justification. Otherwise, the
military should take advantage of opportunities to demystify its practices
or to bring them into the mainstream, especially regarding the constitu-
tional rights of its member$® Expanding the venire pool to include the
reserves would encourage civilian understanding and appreciation for mil-
itary justice, in place of the present system, which engenders the opposite.

2. Curtailing Unlawful Command Influence in the Jury Selection
Process
a. Appearance Supported by Reality

In 1970, Robert Sherrill, a critical commentator, wrote a scathing,
even paranoid, indictment of military justice.

Jittery, naive, suspicious in matters relating in any way to
“rights,” the military professionals do the best they can. But

326. Before striking down the Canadian courts-martial member selection process, the
Canadian Supreme Court specifically found the Canadian Charter of Rights and Freedoms
applicable to the military. Généreux v. The Queen [1992] S.C.R. 259S2@Isupraotes
133-141 and accompanying text.

Although the [military disciplinary code] is primarily concerned with
maintaining discipline and integrity in the Canadian Armed Forces, it
does not serve merely to regulate conduct that undermines such disci-
pline and integrity. The code serves a public function as well by punish-
ing specific conduct which threatens public order and welfare. Many of
the offences with which an accused may be charged . . . relate to matters
which are of a public nature.

Généreuq1992] S.C.R. at 281.
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their training has left them pitifully limited; they wear blinders
that shut out the beauty of the liberties of the civil landscape and
hold their eyes to the old rutted military road. They fight very
well. But they are not much good, either by training or instinct,
for anything else. And since fighting alone is enormous enough
a responsibility in a world full of fighters, the military should not
be given the extra burden of reforming its justice.

327. InParker v. Levythe U.S. Supreme Court stated:

This Court has long recognized that the military is, by necessity, a spe-
cialized society separate from civilian society . . . . The differences

between the military and civilian communities result from the fact that

“it is the primary business of armies and navies to fight or be ready to
fight wars should the occasion arise.”

417 U.S. 733, 743 (1974) (quoting United Statesel Toth v. Quarles, 350 U.S. 11, 17
(1955)).

The need for special regulations in relation to military discipline, and the
consequent need and justification for a special and exclusive system of
military justice, is too obvious to require extensive discussion; no mili-
tary organization can function without strict discipline and regulation
that would be unacceptable in a civilian setting . . . . [C]enturies of expe-
rience has developed a hierarchical structure of discipline and obedience
to command, unique in its application to the military establishment and
wholly different from civilian patterns.

Chappell v. Wallace, 462 U.S. 296, 300 (1983). “We have only recentafier v.

Lewy noted the difference between the diverse civilian community and the much more
tightly regimented military community.” Middendorf v. Henry, 425 U.S. 25, 38 (1976)
(denying the military accused before a summary court-martial the right to counsel). “To
prepare for and perform its vital role, the military must insist upon a . . . discipline without
counterpart in civilian life. The laws and traditions governing that discipline have a long
history; but they are founded on unique military exigencies as powerful now as in the
past.” Schlesinger v. Councilman, 420 U.S. 738, 757 (1975) (holding that federal courts
may not interfere in on-going courts-martial). “[IJnherent differences in values and atti-
tudes . . . separate the military establishment from civilian society. In the military, by
necessity, emphasis must be placed on the security and order of the group rather than on
the value and integrity of the individual.” Reid v. Covert, 354 U.S. 1, 38-39 (1957) (hold-
ing that UCMJ jurisdiction cannot be extended to civilian dependents who accompany the
armed forces overseas in peacetime). “The military constitutes a specialized community
governed by a separate discipline from that of the civilian.” Orloff v. Willoughby, 345
U.S. 83, 94 (1953) (denying writ of habeas corpus to review military draft induction).
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Justice is too important to be left to the military. If military
justice is corrupt—and it is—sooner or later it will corrupt civil-
ian justice33!

More than a decade later, while military justice had not yet poisoned all of
civilian justice, it was continuing to lend credence to Sherrill’s criticism.
In United States v. Swagg&¥ the installation commander and convening

328. See supraote 119 and accompanying teSee alsdJnited States v. Gay, 16 M.J.
586, 612 (A.F.C.M.R. 1983) (Miller, J., dissentingjf'd, 18 M.J. 104 (C.M.A. 1984).
Delivering what is perhaps the simplest rationale for the separate society concept, Judge
Miller surmised that:

[The Supreme Court] has also recognized that . . . a[n effective military]
force can best be achieved via a military society apart from the civilian
one; a society in which individual military members, who most often
come directly from the civilian society, can be trained (or repro-
grammed) to the point that, setting aside the teachings of a lifetime, they
will be able to violently kill other human beings upon command and
obey all commands of designated supervisors, even though by doing so,
they may well subject themselves to a violent death.

Id. In a footnote, Judge Miller continues:

Simply stated, it involves transitioning a typical recruit from a society
that disdains death and violence into one in which he or she must accept
it as a part of everyday life. It involves nothing short of re-programming

a sizable portion of their lifelong value systems, at least with respect to
their acceptance of military mission.

Id. at 612 n.28.
In Généreux v. The Queghe Canadian Supreme Court noted that it, as well as the
accused in the case, appreciated this principle as well.

The appellant concedes that a separate system of military law, along with
a distinct regime of service tribunals to apply this law, is consistent with
[the Canadian Charter of Rights and Freedoms]. He agrees it is neces-
sary that military discipline be enforced effectively and speedily by tri-
bunals whose members are associated with the military and therefore
sensitive to its basic concerns. At the same time, he submits that, within
the inherent limits of an institution having the power to discipline its own
members, the adjudicative or disciplinary body must meet the standards
of independence and impartiality required by the [Charter].

Généreux v. The Queen [1992] S.C.R. 259, 287-88.



80 MILITARY LAW REVIEW [Vol. 157

authority appointed his provost marshal as the president of the accused’s
panel®*® This colonel had twenty-five years of experience as a military
policeman. His previous assignments included other tours as installation

329. The word “extremism” is used here in its general sense. That s, the general norms
of the military culture may become, or may be perceived to be, so out of step with those of
civilian society as to be considered dangerous or otherwise socially unacceptable.
Recently, former Assistant Secretary of the Army Sara Lister referred to Marines as extrem-
ists, and she went on to say, “[w]herever you have extremists, you've got some risks of total
disconnection with society. And that's a little dangerous.” Bill McAllister & Dana Priest,
Under Fire, Army Assistant Secretary Resigns; Fallout From Speech Calling Marines
‘Extremists’ Prompts DeparturéVasH. Post, Nov. 15, 1997, at A1. She almost certainly
did not mean to characterize the Marine Corps as racist or as advocating anti-governmental
or anti-constitutional violence, activities that are commonly believed to be elements of
“extremism.” Instead, her comments epitomize the point here. She almost celighinly
misunderstand the nature of the Marine Corps’ mission, history, role, and traditions. Mrs.
Lister was a civilian of high officayithin the Department of Defens&/hen someone of
her stature voices concerns of this nature, the military is on clear notice that civilians mis-
understand the military and may react in unexpected and detrimental ways. Ironically, her
follow-on comment, quoted above, is exactly right.

330. Brigadier General John Cooke, the former Commander, United States Army
Legal Services Agency and the former Chief Judge, United States Army Court of Criminal
Appeals, recently noted that part of the genius underlying the Constitution is its link
between the people and the soldi€3seBrigadier Generalohn S. Cooke, The Manual for
Courts-Martial—20X, The Twenty Sixth Annual Kenneth J. Hodson Lecture delivered to
The Judge Advocate General’s School, U.S. Army (Mar. 10, 189856 ML. L. Rev. 1
(1998). He noted that American service members swear an oath of allegianc€da-the
stitution, and thereby to the peoplil. Military justice is a system that belongs to the mil-
itary, he professed, but the military is accountable to the pedgdle.General Cooke
proclaimed that the American people care about servicemen. They expect an effective
fighting forcein consonance with the values in the Constitutitthat 5.

Retired Brigadier General Dulaney L. O’Roark, Jr. expressed similar sentiments in a
1995 lecture on leadership. “While young Americans are still capable of patriotism and
commitment to national service, they have increasing expectations of fair treatment and
good leadership. If they find this lacking, they will ‘vote with their feet’ and quickly take
us back to the hollow army of the mid-1970s.” Brigadier General (ret.) Dulaney L.
O'Roark, Jr.,Transformational Leadership: Teaching the JAG Elephant to Dance, The
First Annual Hugh J. Clausen Leadership Lecture delivered to The Judge Advocate Gen-
eral’s School, U.S. Army (Feb. 22, 1995),146 ML. L. Rev. 224 (1994). General
O’Roark briefly advocated three peacetime military justice reforms that he felt would bal-
ance the needs of discipline and the expectations of service members regarding fair treat-
ment. First, military judges should be given sentencing authority similar to that of their
civilian counterparts, to include suspended sentences, shock probation, and community
service.Id. at 228. Second, a form of random jury selection that does not compromise
seniority should be developett. Third, convictions should be by unanimous jury vote
only. Id.

y331. FOBERT SHERRILL, MILITARY JUSTICE IS TO JUSTICE AS MILITARY Music is To Music
212-13 (1970).

332. 16 M.J. 759 (A.C.M.R. 1983).

333. Id. at 759.
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provost marshal and Criminal Investigation Command region com-
mander3* He had extensive education in the field of law enforcement,
including a masters degree in criminal jusfiZeHe testified for the pros-
ecution routinely and admitted on voir dire that “there was ‘no way’ he
could leave this experience ‘at the courtroom dot¥ The appointment

by the convening authority of his subordinate who was directly and imme-
diately responsible for crime prevention on the installation is only slightly
less incredible than the military judge’s denial of the challenge for cause
against this member. The Army Court of Military Review complained:

Once again this court is required to adjudicate an issue on appeal
that should never have cometobe . . ..

Our position that the issue raised here is unnecessary litiga-
tion has been stated in numerous unpublished opinions of this
Courtand in . . . [one published opinion], where we pointed out
that the appointment of policemen as courts-martial members is
not a good practice.. . ..

. .. [T]he very essence of [this member’s] existence as an
Army officer was to enforce the law and prevent crime at Fort
Ord. To this end he reviewed investigative reports (perhaps even
that pertaining to this case) and results of trial. Referring to our
common experience and knowledge we are aware of the great
responsibility of a provost marshal at a major Army installation,
and that ultimately he directs, coordinates, or consults on all
installation law enforcement activity. We believe that to ask or
expect an officer to step from that position temporarily to that of
president of a court-martial, and to exercise an objective and
unbiased mental process to determine the guilt or innocence of
an accused, places a burden upon an individual that is greater
than most can or should bear. We are convinced that at least is
the common perception. Therefore, as the embodiment of law
enforcement and crime prevention at Fort Ord, [this member’s]
presence at Swagger'’s trial as president of the court-martial pro-
vided an “appearance of evil” . . . and requires reversal. At the
risk of being redundant—we say again—individuals assigned to
military police duties should not be appointed as members of

334. 1d. at 760.
335. Id.
336. Id.
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courts-martial. Those who are the principal law enforcement
officers at an installation must not B¥.

More than a decade aft8wagger military judgesstill fail to grasp
its meaning. IrUnited States v. Daf&® the convening authority detailed
his deputy chief of security police to the court-martial panel in a child sex-
ual abuse cas€? The CAAF noted that this panel member was intimately
involved in day-to-day law enforcement; indeed, he was the “embodiment
of law enforcement and crime prevention” for the installatfdnThe
CAAF set aside the conviction after finding that the military judge abused
his discretion in denying a challenge for catfde.

In 1991, David Schleuter delivered a lecture on military justice at The
Judge Advocate General’'s School, U.S. Army, which he subtitled “a legal
system looking for respect?? “At a minimum, it looks bad,” said Schleu-
ter about the selection of members by commanér@ne year later, an

337. 1d. at 759-60 (citations omitted).

338. 42 M.J. 384 (1995).

339. Id. at 385.

340. Id. at 385-86.

341. Id. at 386. SeeUnited States v. Berry, 34 M.J. 83 (C.M.A. 1992) (finding abuse
of discretion in denial of causal challenge against a member who was the command duty
investigator for base security and who knew and worked with key government witnesses).
ButseeUnited States v. Fulton, 44 M.J. 100 (1996) (finding that it was proper for the trial
judge to deny a challenge against a member who was the chief of security police and had
contact with the accused’s commander only on serious matters that required high level deci-
sions); United States v. McDavid, 37 M.J. 861 (A.F.C.M.R. 1993) (noting that there is no
per se exclusion of security police from court-martial panels).

342. SeeSchleutersupranote 314.

343. Id. at 20. Sherrill and Schlueter are not alone. “It is a system which, in critical
aspects no longer meets the standards and expectations established by the developing cur-
rents of due process.” Kevin BarBginventing Military JusticePRoceepings July 1994,
at57. “[T]his method of jury selection constitutes an “insurmountable” obstacle to fairness
in . .. courts-martial proceedings. Notwithstanding the integrity of military commanders,
it is impossible to avoid at least the appearance of impropriety.” Ragcanote 70, at
288-89. “Appearance-symbolism is critical in any system of justice. Itis even more critical
when the system is one in which the bulk of criminal defendants—often members of disad-
vantaged minorities—find themselves toward the bottom of an official totem pole . . . .”
Eugene FidellThe Culture of Change in Military Law26 Mc. L. Rev. 132 (1989). “As
long as the possibility of [command] control remains, it will continue to bring suspicion and
discredit upon trials by courts-martial and upon the administration of military justice
itself.” Frank Fedele, The Evolution of the Court-Martial System and the Role of the U.S.
Court of Appeals in Military Law 152 (1954) (unpublished DJS dissertation, George Wash-
ington University School of Law) (on file with the George Washington University School
of Law library).



1998] SELECTION OF MILITARY JURIES 83

interesting addition to the seemingly endless problems surrounding con-
vening authority involvement in the member selection process appeared in
United States v. Krooff* The accused, a lieutenant colonel squadron
commanding officer, faced charges of sexual harassment and sexual mis-
conduct with subordinate officers and enlisted women. At the same time,
his general court-martial convening authority was under investigation for
“crimes of a sexual nature similar to appellant’s or . . . misconduct . . . at
least equally reprehensible . . . even if it were not crimitfal.The Air

Force Court of Military Review decided that this did not disqualify the
convening authority from referring charges to, and selecting the members
for, the accused’s court-marti#f Would civilians vest prosecutorial dis-
cretion in a person who is under investigation himself? Perhaps. Would
they allow the jury to be chosen by a suspected criminal? Assuredly not.
At a minimum,Kroop looks bad.

Four years after Mr. Schlueter’s address, another lecturer, Jonathan
Lurie, found little intervening improvement. “Let me predict that unless
our military justice system is reformed, either from within or without, mil-

344. 34 M.J. 628 (A.F.C.M.R. 1992).

345. Id. at 632.

346. Id. at 632-33. Curiously, the court comforts itself by finding that the “appellant’s
convening authority did not personally compile the pool of officers used to select [the]
appellant’s court members. He selected the court members from a pool of potential court
members nominated by the [intermediate] commander Id. dt 632. Equally perplexing
was the court’s previous order for new action.

The first time this case came before us we noted that the convening
authority acting on [the] appellant’s case was himself suspected of sexual
misconduct similar to that alleged against appellant.aimdbundance

of cautionover the need to preserve the appearance of propriety in the
military justice system,” we set aside the action taken by that convening
authority. We remanded the case for new staff judge advocate’s recom-
mendations and new action by a different convening authority.

Id. at 630-31 (emphasis added).
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itary justice will keep on looking for respect, and will face insuperable dif-
ficulty in finding it.”347

Recently, the Army tried the Sergeant Major of the Army for alleged
sexual harassment, indecent assault, and various other sexually related
offenses. The trial was high profile due to its subject matter and the posi-
tion of the accused as the Army’s top enlisted soldier. One need only flip
open theNew York Time hear the critics of the 1970s speak anew.

The court-martial of Sgt. Maj. Gene McKinney on charges of
sexual misconduct brings to mind the old saw that military jus-
tice is to justice as military music is to music.

. . .[l]n the military justice system, jury members are
selected by the officer who convenes the trial, which is roughly
like having the district attorney picking all the jurors.

.. .[WJ]hen allegations of sexual misconduct surfaced a few
years [after the Tailhook scandal of 1991] at the Aberdeen Prov-
ing Ground in Aberdeen, Md., the Army reacted swiftly and
harshly. It even called a press conference to publicize the cases.
The base commander . . . handpicked the jury, and several drill
sergeants were sent to prison. In a curious twist, the [base com-
mander] was discovered immediately afterward to have had an
extramarital affair and was forced to retire.

All these cases—and their resulting unfairness—can be
traced to one larger problem. The [UCMJ], last overhauled in
1983, is outdated'd

This report appeared before the trial. Sergeant Major McKinney’s court-
martial acquitted him of eighteen specifications involving sexual miscon-
duct. The court convicted him of one specification of obstruction of jus-
tice3*® The court sentenced him to a one-grade reduction in rank and a
reprimand®°® Evidently, the report’s concerns were unfulfilled as to this

347. Jonathan Lurie, Military Justice 50 Years After Nuremberg: Some Reflections on
Appearance v. Reality, Remarks at the Conference on Nuremberg and the Rule of Law
(Nov. 18, 1995)jn 149 MIL. L. REV. 189, 190 (1995). Mr. Lurie is the official historian
of the CAAF.
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particular trial. However, no post-trial report celebrated the ability of a
military jury to dispense justice independerit.

The model proposed in this article removes the military’s “district
attorney” from the jury-picking process altogether. The model eliminates
“court-stacking,” along with perceptions like Sherrill's, Schleuter’s,
Lurie’s, and that of the New York Times. T&waggerandKroop circum-
stances would be obsolete. By diffusing random selection over a much
larger population than is currently considered, the model also substantially
reduces the potential for direct unlawful influence. YhangbloofRey-

348. Joseph Findethe Army on TrigIN.Y. Tives, Feb. 17, 1998, at A19. Finder
launches a multi-faceted attack on military justice in general and its application to Sergeant
Major McKinney in particular. Some of his criticism is unfounded and some is based on
incorrect assumptions. However, the McKinney trial is a classic modern example of the
practical problems that plague the appearance of the military’s jury selection process.

In a military trial, lawyers work for the convening authority . . . .

“It's akin to a district attorney prosecuting a case and selecting the
jury members,” said Eugene Fidell, the President of the independent
National Institute of Military Justice.

In the military, it is not unethical for potential jury members to work
under the command of the convening authority, even though the jurors
often owe their next job assignment to performance assessments made
by the convening authority.

“You have the potential for the convening authority to ensure that
people on the jury are people he is convinced are going to be hard-lin-
ers,” said Kevin Barry, a former Coast Guard judge.

Eric RosenbergSimilarities and Big Differences in Military, Civilian Triglriz. Repus-

Lic, Feb. 1, 1998, at A21. In fact, the perceptions sometimes get completely out of hand.
“Another key difference is that, unlike civilian judges, military judges are not appointed to
a fixed term—andhey serve at the will of the convening authorifthus, they may or

[may] not be independent,” Fidell saidld. (emphasis added). Fidell's quote was almost
certainly taken out of context by the newspaper.

349. SeeMark ThompsonNo Go: Why the Army Lost a High-Profile Sex Cases,

Mar. 23, 1998, at 52.

350. SeeAndy Soltis,Jury Spares Sex-Case Sarge Time in the, BtiYy. Post, Mar.
17,1998, at 12.

351. Interestingly, Sergeant Major McKinney, an African American, was tried by a
jury of four other Sergeants Major and four officers. Of the officers, two were female and
one was African AmericanSee Jury Chosen in Sex Trial of Army Sergeant MBjaras
MorniNG NEws, Feb. 7, 1998, at 4A. That therceptionof injustice took hold at all, even
in light of this “rainbow coalition” panel, sends the military a clear message that its jury
selection practice is considered largely unacceptable.
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noldsstaff meetings would have minimal impact because the chance of a
member being present would be slight.

The need to revise U.S. military jury selection methods is reflected in
the reforms of other natiorf8 most notably the nation that gave us the
jury trial in the first place. It is also reflected in reforms in other similar
areas of military justice, most notably the continued efforts to protect the
independence of the military judge.

b. Reforms in Other Nations

In February 1997, the European Court of Human Rights ruled, in
Findlay v. United Kingdor®3that the British court-martial member selec-
tion system violated the European Convention for the Protection of Human
Rights and Fundamental Freedoms (Human Rights Conve#tiof)nd-
lay was tried in 1991. Britain’s 1955 Army Aetthen governed the Brit-
ish member selection system. Like the current UCMJ, the convening
“officer,” under that statute, preferred the charges, specified the type of
court-martial, and personally selected the memB¥rsThe European
Commission of Human Rights, first reviewing the c&4ejnanimously
agreed that this method violated Article 6(1) of the Human Rights Conven-
tion. Article 6(1) states in pertinent part that “[ijn the determination . . . of
any criminal charge against him, everyone is entitled to a fair and public
hearing within a reasonable time by an independent and impartial tribunal
established by law?®8

The European Court of Human Rights agreed. The court set forth the
following elements of independence: (1) the manner of appointment of
court-martial members, (2) the term of office of court-martial members,
(3) the existence of guarantees against outside pressures, and (4) an
appearance of independerié? As to impartiality, the court articulated the

352. Seee.g, supranotes 133-141, 326, 328 and accompanying text (regarding Cana-
dian reform).

353. App. No. 22107/93, 24 Eur. H.R. Rep. 221 (1997).

354. European Convention for the Protection of Human Rights and Fundamental Free-
doms, Nov. 4, 1950, 213 U.N.T.S. 221 [hereinafter Human Rights Conveméprihted
in ALESSANDRADEL Russq INTERNATIONAL ProTECTIONOF HumAN RiGHTs 271 (1971).

355. Army Act, 1955, 3 & 4 Eliz. 2, ch. 18 (Eng.).

356. See id §§ 84-90.

357. Findlay, 24 Eur. H.R. Rep. at 234 (commission report).

358. Human Rights Conventiosypranote 354, art. 6(1).
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following elements: (1) subjective freedom from personal prejudice or
bias and (2) the existence of sufficient guarantees to exclude any legitimate
objective doubt as to this freeddfff. The court held that the “convening
officer was central to [the] prosecution and closely linked to the prosecut-
ing authorities.?8? The court found that the members, “all of whom were

. . . subordinate to . . . and serving in units commanded by [the convening
officer],” were not sufficiently independent of the convening officer and
that the trial failed to offer adequate guarantees of impartt&fity.

The government of the United Kingdom argued several theories in
support of its system of member selection to the commig&ioBefore

359. Findlay, 24 Eur. H.R. Rep. at 244.

360. Id. at 244-45.

361. Id. at 245.

362. Id. at 246 (noting specifically that the accused’s “misgivings about the indepen-
dence and impartiality of the tribunal were objectively justified”). This is a not revolution-
ary analysis. In 1977, Jonathan Van Dyke wrote:

The impartiality . . . built into the jury system—and protected by the
Constitution’s Sixth Amendment guarantee of trial by “impartial jury”"—
can, however, be threatened. In order to be impartial, and be viewed as
impartial (and hence the legitimate vehicle of justice—a critical aspect
of the jury system), a jury must also be independent. Freedom from out-
side influence is necessary to preserve impartiality. If jury members
seem to be hand-picked by one side or the other, the jury’s impartiality
and hence its integrity will be suspect. It may be—or may seem to be—
biased because of its makeup. The jury, then, must be chosen in a way
that leads to its acceptance by the community as independent.

Van DykE, supranote 245, at xiii.

363. The government first asserted that “the special disciplinary requirements flowing
from the vital duties of the armed forces require a separate code of military law and, in turn,
a separate military judicial systenFindlay, 24 Eur. H.R. Rep. at 235 (commission report).

The government went on to argue that procedural safeguards protected the independence of
the members. The government cited, among other things: the oath taken by the members,
the inability of the convening officer to remove individual members, the majority require-
ment for member decisions, and the secrecy of deliberatiohsThe government also
identified several structural guarantees of the independence of the members: 1) the prose-
cutor was not appointed by the convening authority, but by the independent Army Legal
Services; 2) the convening officer’s responsibility was the largely administrative “setting
up” of the court-martial; 3) the members were chosen from various different units, some
were not appointed by name, and none of them knew the convening officer; and 4) the
accused did not object to the constitution of the coldrtat 235-36. Finally, the govern-

ment highlighted that the civilian judge advocate (military judge), who was entirely inde-
pendent of the military, ensured a fair tried. at 236.
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the court, apparently conceding the case by this p&itihe government
simply revealed its substantially revised procedures contained in the
Armed Forces Act of 1998° which were to become effective 1 April
1997. The legislation effectively removes the commanding officer from
the court-martial process. Under the new British system, the commanding
officer briefs his “higher authority” concerning criminal charges that the
commanding officer has investigated. The “higher authority” decides
whether to refer the matter to a “prosecuting autho#f§. The prosecut-

ing authority, an independent judge advocate section, is vested with tradi-
tional prosecutorial discretiotf” If the matter is prosecuted, an
independent “court administration officer” convenes a court-martial and
selects the membet® The notes to the legislation point out that “[t]he
purpose of the reforms is to reinforce the independence of the courts-mar-
tial . . . principally by reducing the apparent influence of the chain of com-
mand while preserving its necessary involvemét.”

As of 1997, Canada, Great Britain, and the European Community all
agree that member selection by the convening authority fails to meet min-
imum standards of independence and impartiality in practice and appear-
ance. How ironic that American colonists wrested independence from
Great Britain by force of arms in part because Great Britain denied the col-
onists the “accustomed and inestimable privilege of trial by jury, in cases
affecting both life and property™ Now America is alone in the free
world in denying the right, as the Constitution describes it, to its service
members.

c. Reforms in the United States

Thirty years ago, Congress revised the UCMJ on a theory similar to
Great Britain's. In 1968, Congress acted specifically to isolate the presid-

364. See idat 242.

365. Armed Forces Act, 1996, ch. 46 (Eng.).

366. Id. sched. 1, pt. |, § 76.

367. 1d. sched. 1, pt. II, § 83B.

368. Id. sched. 1, pt. I, § 84C.

369. Id. § 5, notes.See id 8 15 notes (stating that “[t]he role of the convening officer
is being abolished as part of the wider court-martial reforms included in the [Act], with the
purpose of reducing the potential for the chain of command to exercise undue influence
over court-martial proceedings”).

370. DecLaArATION OF THE Causes AND NECESsITY OF TAKING uP ARwms para. 3 (July 6,
1775),reprinted inSourcesor Our LIBERTIES, Supranote 69, at 296.
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ing officer at courts-martial from the influence of the convening authority.
Congress replaced the law officer, who at that time was appointed by the
convening authority, with a military judgé* This reflected an apprecia-
tion for the separation of executive and judicial functions and the potential
for unlawful command influence. The amendment, however, did not go far
enough. Members, untrained in the law and working directly for the con-
vening authority, arguably require greater protections from command
influence than a law officer, who is theoretically cognizant of his impartial
role and is working directly for someone other than the convening author-
ity. Further, if the forum choice is members, the independence of the fact-
finder and sentencing authority is surely more important than that of the
presiding officer, who has important, but not ultimate, decision-making
power.

In 1968, Congress decided that guwtentialfor influence by the con-
vening authority over the presiding officer warranted change. Why, thirty
years later, after continugtbtmonstratednfluence over the membet§,
has Congress not implemented similar reform for the members?
Instead, the focus of today’s suggestions is further isolation of the military
judge.

The former Chief Judge of the Army Court of Criminal Appeals,
retired Brigadier General John Cooke, recently argued to establish tenure
for military judges®’# He opined that military judgese in factindepen-

371. SeeMilitary Justice Act of 1968, Pub. L. No. 90-632, § 826, 82 Stat. 1335, 1336-
38.

372. See suprdart lll.

373. John Henry Wigmore, Dean of the Northwestern University Law School from
1901 to 1929, and best known as the authoow§ BlEnry Wicmore, On EviDENCE, Stated:

We are good friends of jury trial. We believe in it as the best system of
trial ever invented for a free people in the world’s history . . . . [W]e
believe that a system of trying facts by a regular judicial official, known
beforehand and therefore accessible to the arts of corruption and chica-
nery, would be fatal to justice. The grand solid merit of jury trial is that
the jurors of fact are selected at the last moment from the multitude of
citizens. They cannot be known beforehand, and they melt back into the
multitude after each trial.

John Henry WigmoreTo Ruin Jury Trial in the Federal Court$9 L. L. Rev. 97, 98
(1924). Wigmore was distinguishing jury from judge, but the same concerns apply with
even greater force to a jury that is hand-picked well before trial.

374. SeeCooke,supranote 330.
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dent, but that they should get credit for it; the public shaplidreciate

their independenc¥?® Brigadier General Cooke did not, however, see a
similar need to enhance, let alone to establish, the independence of the
members. He acknowledged that member selection is perhaps the area of
military justice that is most susceptible to public criticism. He neverthe-
less proposed to maintain the current method, largely for practical rea-
sons376

Ultimately, this article’s model not only removes the convening
authority from the member selection process, it also removes the case from
his “jurisdiction.” The convening authority is charged with the good order
and discipline of his unit. His prosecutorial role in the military justice sys-
tem is consonant with that responsibifity. Under the current system, as
the unlawful command influence cases illustrate, the commander’s prose-
cutorial or discipline-maintaining functions sometimes hamper the
achievement of justice. Restricting the convening authority in words and
actions in order to preserve justice also hampers his ability to maintain dis-
cipline. As it stands, a commander must be circumspect in his remarks to
his unit regarding his views on crime and punishment. Otherwise, he may
later influence the same jurors he chooses. Commanders, however, should
be perfectly clear on their views about misconduct and its consequences.
The military desires commanders whose natural tendency is to react nega-
tively, quickly, and publicly, to crime in their unité® Ironically, as
addressed in the next subsection, the very rationale for restricting the ser-

375. Id.

376. Id. General Cooke stated that the current system generates better quality panels,
allows the convening authority the flexibility to replace members efficiently when neces-
sary, and is, in fact, faild. He would not change the current system, because he considers
none of the proposals he has seen any better (though he expressed willingness to consider
further proposals for reform)ld. Specifically, members are still military personnel and
beholden to commanders, and random selection proposals appear to be administratively
over-burdensomdd. General Cooke admitted that this practical rationale does not answer
the public’s perception, does not alone justify a departure from constitutional standards of
jury selection, and fails to address existing unlawful command influddcéde views the
current system as the best defaddt.

377. Luther West advocated that, “with only minor exceptions, the system of military
justice must be completely removed from the operational control of the military depart-
ments, and placed in the hands of civilian administrators, preferably under the control of
the Attorney General of the United States.” Luther Wesijstory of Command Influence
on the Military Justice Systeri8 U.C.L.A. L. Rv. 153-54 (1970). This view is extreme,
and it ignores the inherent obligation and responsibility of commanders for the good order
and discipline of their units.
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vice member’s right to trial by jury was, and continues to be, grounded in
the misperception that discipline is thereby enhanced.

3. The Discipline Paradigm of Military Justice
a. Genesis

If Article 25 is neither constitutional nor fair, how does it survive? In
Ex parte Milligan®/® the Supreme Court explained, in one sentenbg,
the framers “doubtless” intended to exempt the military from any jury-trial
requirements.

Thedisciplinenecessary to thefficiencyof the army and navy,
required other andwifter modes of trial than are furnished by
the common law courts; and, in pursuance of the power con-
ferred by the Constitution, Congress has declared the kinds of
trial, and the manner in which they shall be conducted, for
offences committed while the party is in the military or naval ser-
vice 380

The Milligan Court considered the justice involved in a jury trial too
expensive in terms of discipline for the military. The Court saw a tension
between the right to trial by jury and the institutional need for discipline.
TheMilligan Court happened upon the discipline paradigm of military jus-
tice and applied it to the constitutional right to trial by jury. Under the dis-
cipline paradigm, the principal function of military justice is the
maintenance of discipline. The primary tenet of the paradigm holds that,
because the commander is responsible for discipline, he should also con-
trol the “machinery by which it is enforced . . 38¥

World War |, although to a lesser degree than World War II, generated
substantial debate regarding the fairness of the military justice system.

378. Clearly, the commander must not have free reign. Unlawful command influence
pertaining to witness intimidation must be policeseeBower, supranote 302, at 88-92
(recommending specific guidelines for educating and protecting convening authorities in
this area and suggesting remedial measures when it is too late). The more senior command-
ers, to whom large populations of potential members report, would still have to maintain a
judicious demeanor.

379. 71 U.S. (4 Wall.) 2 (1866F5ee suprdrart Il (analyzing the case).

380. Id. at 123 (emphasis added).

381. BsHop, supranote 324, at 24.
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The famous Ansell-Crowder dispute raged over whether the Articles of
War should serve as a tool of discipline or a tool of jusfitand many
reforms emerged in the 1920 Amendments to the Articles of8A/ar.

During congressional hearings on the enactment of the UCMJ, the
American Bar Association (ABA) recommended the removal of com-
manders from the court-martial convening proé&$s he ABA proposed
that the service judge advocates general and desighated subordinates
choose court-martial panel memb#&i%.Professor Morgan, the principal
drafter of the UCMJ legislatio#® responded that it would be “impracti-
cable” and “unthinkable” to allow the judge advocate general to tell com-
manding officers to whom to assign court-martial dutfés.Colonel
Frederick Wiener, a noted former Army judge advocate testified:

There is a suggestion on the panel system that has now been
watered down. The suggestion is that the Judge Advocate Gen-
eral select the court from the panel. Who selects the panel? The
commanding general. Why shouldn’t he select the court? In
practice, and | speak from experience in four jurisdictions, the
court is picked by the staff of the Judge Advocate General. He
finds out who is available and he knows the officers at headquar-
ters who have the experience and who have the proper judicial
temperament, which the Fourth Article of War requires, and he
tries to get the ablest and most experienced people po¥Sible.

382. SeeCox, supranote 261; Terry W. BrowrThe Crowder-Ansell Dispute: The
Emergence of General Samuel T. Ansgdl M. L. Rev. 1 (1967); Frederick B. Wiener,
The Seamy Side of the World War | Court-Martial Controyet@3 Mr. L. Rev. 109
(1969).

383. See infranote 433.

384. See Uniform Code of Military Justice: Hearings on H.R. 2498 Before Subcomm.
No. 1 of the House Comm. on Armed SeryREst Cong. 730-31 (1949) [hereinaftézar-
ings on H.R. 24989 Report of the American Bar Association Special Committee on Mili-
tary Justice).

385. 1d. at 717-23. Mr. Spiegelberg, the chairman of the ABA special committee, cited
a report that sixteen of forty-nine general officers “affirmatively and proudly testified that
they influenced their courts.Id. at 719.

386. Secretary of Defense James Forrestal appointed Harvard Law Professor Edmund
Morgan to chair the committee to draft the UCMJ legislatiBeeGeNErROUS Ssupranote
261, at 34-53.

387. Hearings on H.R. 2498&upranote 384, at 723.

388. Id. at 782-83 (statement of Colonel Frederick B. Wiener).
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The UCMJ contained notable reforms in military jus&&&yut Congress
rejected the ABA recommendatié®. The tenets of the discipline para-
digm survived.

Colonel Samuel Hays’ 1970 remarks at the Conference on Human
Rights of the Man in Uniform capture the discipline paradigm of military
justice.

The primary objective of the system of military justice must
always be to maintain discipline within the organization and to
ensure prompt compliance with its dictates . [IJt.must be
focused more on producing organizational effectiveness than on
punishing or protecting individual action . . [It] must act as a
deterrent to undesirable behavior and an instrument to reinforce
organizational standards and command cosffol.

More than a quarter century later, the military adheres fully to Colonel
Hays’ sentiment. ItJnited States v. So|f8? the CAAF recently stated

389. See supraotes 261, 263, 265-26 Bee alsinfra note 433.

390. During the debates on the Military Justice Act of 1983 (Pub. L. No. 98-209, 97
Stat. 1393), a proposal to remove the convening authority from the member selection pro-
cess was again submitte8ee Military Justice Act of 1982: Hearings on S. 2521 Before
the Subcomm. on Manpower and Personnel of the Senate Comm. On Armed, S&thices
Cong. 277-89 (1982) (statement of Steven S. Honigman, Chairman of the Committee on
Military Justice and Military Affairs of the Association of the Bar of the City of New York).

[T]he commander should be relieved of an additional administrative bur-
den, that of the personal selection of members of the courts-martial jury
under article 25(d)(2). Perhaps no other element of the uniform code
contributes to the perception and possibly at times the reality of unfair-
ness as the fact that the same commander who personally decides to
invoke the military justice system also selects the jurors who determine
guilt or innocence and impose the sentence.

This spectre of command influence over courts-martial proceedings
should be eliminated. In its place we recommend that members of the
courts-martial be chosen at random from a pool of eligible individuals.

Id. at 278.

391. Colonel Samuel H. Hays, Remarks at the Conference on Human Rights of the
Man in Uniform (Mar. 1970)quoted inConscienceand Command 5 (James Finn ed. 1971)
(emphasis added). Colonel Hays was formerly a professor in the Office of Military Psy-
chology and Leadership, U.S. Military Academy.
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that “[t]he primary purpose of military criminal law—to maintain morale,
good order, and discipline—has no parallel in civilian criminal [2#.”

b. The Fallacies of the Discipline Paradigm

The discipline paradigm ignores a fundamental axiom: a court-mar-
tial system based in justice enhances discipline by fostering a greater sense
of fairness®®* The paradigm fails to account for the substantial overlap
between justice and discipline. Each includes a fair measure of the other.
If all else is equal, when justice is maximized, so is discipline. The obedi-
ence, morale, and esprit de corps of individual service members and of the
military unit increase when trials by court-martial reach just results, are
perceived to be just, and are observed to have been reached by just proce-
dure.

Arguing that the focus or goal of military justice should be discipline
rather thanjustice is nonsensical. They are inextricably intertwined. The
Ansell-Crowder dispute wagelevant The question is not whether mili-
tary justice should be a slave to discipline or a vehicle for the vindication
of individual rights. Military justice, like running a motor pool, conduct-
ing close order drill, or training an infantry battalion, has a mission. If
done properly, it enhances discipline. If done poorly, it detracts from dis-
cipline. Like those other activities, it is a mistake to declare its primary
purpose to be the maintenance of discipline. Its primary purpose should be
the accomplishment of its own mission, in this case maximizing justice,
and good discipline will follow?® The military maximizes justice not
when it seeks exception from constitutional principles, but when it seeks
to exceedhem.

A humorous expression sometimes appears on the walls of military
office spaces or passageways: “The beatings will continue until morale
improves.” This simple phrase bluntly but eloquently captures the absur-
dity of the idea that discipline can be advandedpitejustice. Colonel
Hays got it backwards. His call to look first to “organizational effective-
ness” rather than “punishing or protecting individual action” is a call to

392. 46 M.J. 31 (1997) (holding that the “exculpatory no” doctrine does not apply to
the military offense of false official statement under Article 107 of the UCMJ).

393. Id. at 34.

394. “[G]ood justice never has had a bad effect on discipline. Discipline delivers the
accused for trial; justice takes over the trial for possible punishment.” Fedptanote
343, at 150.
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anarchy. It ignores the fact that the organization is nothing more than the
individuals who comprise it. If individual action is not appropriately pun-
ished or protected first, “organizational effectivenessatideast
decreased, if not destroyed.

In 1955, the Supreme Court, hnited States ex rel. Toth v.
Quarles®% attempted to justify decreased measures of justice in the armed
forces. The Court stated that “trial of soldiersrtaintain disciplineis
merely incidental to an army’s primary fighting function. To the extent
that those responsible for performance of this primary function are
diverted from it by the necessity of trying cases, the basic fighting purpose
of armies is not served?” This language highlights the illogic of the dis-
cipline paradigm. Apparently, discipline is important enough to the func-

395. General William Westmoreland, Chief of Staff of the Army during the Vietham
era, wrote:

[JJustice should [not] be meted out by the commander who refers a case
to trial or by anyone not duly constituted to fill a judicial role. A military
trial should not have a dual function as an instrument of discipline and as
an instrument of justice. It should be an instrument of justice, and in ful-
filling this role, it will promote discipline. The protection of individual
human rights is more than ever a central issue within our society today.
An effective system of military justice, therefore, must provide of neces-
sity practical checks and balances to assure protection of the rights of
individuals. It must prevent abuses of punitive powers, and it should
promote the confidence of military personnel and the general public in
its overall fairness.

William WestmorelandMilitary Justice—A Commander’s ViewpQqii® Av. Crim. L.
Rev. 5, 8 (1971).

[1]t seems too clear for argument that courts-martial are criminal courts,
possessing penal jurisdiction exclusively and performing a strictly judi-
cial function in enforcing a penal code and applying highly punitive

sanctions.

... As the civil judiciary is free from the control of the executive, so
the military judiciary should be untrammelled and uncontrolled in the
exercise of its function by the power of military command.

... The court-martial can no longer be regarded as a mere instrument
for the enforcement of discipline.

Fedele supranote 343, at 148-50.
396. 350 U.S. 11 (1955).
397.1d. at 17.
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tioning of the armed forces to limit the constitutional rights of its members.
Further, according to the discipline paradigm, the primary function of mil-
itary justice is to maintain discipline. If this is true, “trial of soldiers to
maintain discipline” cannot be considered “merely incidental.”

Forty years later, the CAAF demonstrated equally illogical reasoning
in Solis Maintenance of morale, good order, and discipline, though per-
haps characterized as public safety, order, and deterrence, are very much
primary purposes of civilian criminal law. Ultimately, military justice
serves military discipline just like civilian justice serves civilian order.

SinceMilligan, the courts have continued to appreciate the simple
logic that the efficiency of the armed services depends on discipline.
Repeatedly, the Supreme Court has used the military’s need for discipline
to limit various constitutional rights of service memb&fs.Even sub-
scribing fully to the discipline paradigm, however, the model proposed by
this article survives analysis under the frameworks adopted by the
Supreme Court and military courts to balance individual rights against mil-
itary necessity.

c. Balancing Individual Rights and Military Necessity

In Middendorf v. Henry®® the Supreme Court held that summary
courts-martial were not “criminal prosecutions” within the meaning of the
Sixth Amendment® They found the constitutional right to counsel inap-
plicable to such proceeding®. The Court reached this result by balancing
the competing interests. “[W]hether this process embodies a right to coun-
sel depends upon an analysis of the interests of the individual and those of
the regime to which he is subjeéf? In Schlesinger v. Councilmaf®the
Court held that federal courts may not interfere in pending or ongoing
courts-martial and similarly balanced the interests invof¥&d.he Court
stated that “[i]n enacting the [UCMJ], Congress attempted to balance these
military necessities [levels of respect for duty and discipline foreign to
civilian life] against the equally significant interest of ensuring fairness to

398. See supraotes 119, 121.
399. 425 U.S. 25 (1976).
400. Id. at 33.

401. Id. at 48.

402. Id. at 43.

403. 420 U.S. 738 (1975).
404. Id. at 757-58.
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servicemen charged with military offenses, and to formulate a mechanism
by which these often competing interests can be adju$ted.”

Application of the Fourth Amendment in the military involves similar
balancing. InJnited States v. Ezel?® the COMA noted that “[i]t is now
settled that the protections of the Fourth Amendment and, indeed, the
entire Bill of Rights, are applicable to . . . military [personnel] unless
expressly or by necessary implication they are made inapplicdBle.”
“This is not to say, however, that in its application the Fourth Amendment

405. Id. In Goldman v. Weinbergean Air Force officer who desired to wear a
yarmulke with his uniform brought a First Amendment free exercise of religion challenge
against the Air Force’s prohibition against wearing unauthorized headgear. 475 U.S. 503
(1986). In upholding the Air Force regulation, the Supreme Court held that “when evalu-
ating whether military needs justify a particular restriction on religiously motivated con-
duct, courts must give great deference to the professional judgment of military authorities
concerning the relative importance of a particular military interédt.at 507. IrBrown
v. Glines the Court upheld military restrictions on the rights of service members to circulate
petitions on base. 444 U.S. 348 (1980). “We [have] recognized that a base commander may
prevent the circulation of material that he determines to be a clear threat to the readiness of
his troops.” Id. at 354 (citation omitted). THgrown Court further stated:

Since a commander is charged with maintaining morale, discipline, and
readiness, he must have authority over the distribution of materials that
could affect adversely these essential attributes of an effective military
force . ... Because the right to command and the duty to obey ordinarily
must go unquestioned, this Court long ago recognized that the military
must possess substantial discretion over its internal discipline.

Id. at 356.

While the members of the military are not excluded from the protection
granted by the First Amendment, the different character of the military
community and of the military mission requires a different application of
those protections. The fundamental necessity for obedience, and the
consequent necessity for imposition of discipline, may render permissi-
ble within the military that which would be constitutionally impermissi-
ble outside it.

Parker v. Levy, 417 U.S. 733, 758 (1974).

406. 6 M.J. 307 (C.M.A. 1979) (holding that military commanders are not per se dis-
qualified from authorizing searches, but that they must truly be neutral and detached in
doing so).

407. Id. at 313 (citing Burns v. Wilson, 346 U.S. 137 (1953); United States v. Jacoby,
29 C.M.R. 244 (C.M.A. 1960)).
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does not take into account the exigencies of military necessity and unique
conditions that may exist within the military societ{®’

TheMiddendorfCourt balanced the interests of the military in keep-
ing discipline simple and expedient against the interests of the accused in
just treatment. Discussing first the “military necessity” prong, the Court
examined the effect of providing defense counsel at summary courts-matr-
tial.*%® The Court reasoned that providing a trained attorney to represent
an accused in this forum would entice the government to provide the same
for itself#1° The Court noted that the assigned lawyers would represent
their clients zealously according to profession and dispositiorThe
Court concluded that “presence of counsel will turn a brief, informal,
[quickly convened] hearing . . . into an attenuated proceeding consum|ing]
the resources of the military to a degree . . . beyond what is warranted by
the relative insignificance of the offenses being tri€d. Turning to the
interests of the service member, the Court noted that, in addition to the
lesser significance of the forum, an accused can always invoke his right to
counsel by refusing a summary court-martidiMiddendorfis a particu-
larly appropriate case for examining the Court’s balancing procedure. The
concern there, as with court-martial panel member selection, was an
important Sixth Amendment right of criminal due process.

What is the result then of balancing, in the context of the proposed
model, the individual’s right to trial by jury against the military’s need for
discipline? On the discipline side of the scales, the potential does not exist
here for transforming a brief or informal hearing into a lengthy or formal
process. The formality of the process is unaffected, and the proposed
model likelyincreasesefficiency. Considering nothing else, dispensing
with juries altogethewould result in “swifter modes of trial.” Likewise,

408. United States v. Middleton, 10 M.J. 123, 127 (C.M.A. 1981) (holding that tradi-
tional military inspection, so long as it is reasonable under the circumstances, vitiates
expectations of privacy in the area inspected).

409. Middendorf v. Henry, 425 U.S. 25, 45 (1976).

410. Id.

411. Id.

412. Id. The Court pointed out that the maximum punishment of one month confine-
ment at a summary court-martial was substantially less thanitiumauthorized pun-
ishment in some juvenile cases, for which no right to counsel attalched.46 n.22.
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dispensing with counsel, probable cause requirements, and the right
against self-incrimination would increase the speed of trial.

The military accused has always enjoyed the right to a panel of mili-
tary members. Therefore, the question is narrowed. Can military trials be
swift enough if the members are “indifferently chosen and superior to all
suspicion,” as required dyuncan v. Louisiana* Will military trials be
swift enough if the members are chosen from “the fair cross-section . . .
fundamental to the jury trial guaranteed by the Sixth Amendment,” accord-
ing to Taylor v. Louisian&*'® The model proposed by this article is based
on computer database. Panel selection should be faster than the current
manual analysis and administration inherent to Article 25. More impor-
tantly, the database would be administered by personnel who do database

413. Id. “No person with respect to whom summary courts-martial have jurisdiction
may be brought to trial before a summary court-matrtial if he objects thereto . ...” UCMJ
art. 20 (West 1995). “The accused has the right to be represented in his defense before a
general or special court-martial by civilian counsel if provided by him, or by military coun-
sel of his own selection if reasonably available, or by the defense counsel detailed under . .
. this title.” I1d. art. 38(b). IGoldman v. Weinberggthe Court seemed to adopt a rational
basis test for this balancing involving First Amendment rights. 475 U.S. at 508. The Court
first recognized the military need to diminish individuality in favor of group identification
and accomplishment of mission. “Uniforms encourage a sense of hierarchical unity by
tending to eliminate outward individual distinctions except for those of ralik.”The
Court noted that the Air Force uniform regulations were strict, but allowed for some excep-
tions. Id. at 508-09. Religious headgear could be worn during indoor ceremonies, and reli-
gious apparel could be worn in designated living quartdrsGoldman argued that his free
exercise of religion in wearing an “unobtrusive” yarmulke did not create a “clear danger”
of undermining discipline and might even increase morale by making the Air Force a more
“humane place.”ld. at 509. The Court found that the Air Force perceived a need for uni-
formity that was not overcome by the First Amendmédt.at 509-10.

Quite obviously, to the extent the regulations do not permit the wearing
of religious apparel . . . military life may be more objectionable for peti-
tioner and probably others. But the First Amendment does not require
the military to accommodate such practices in the face of its view that
they would detract from the uniformity sought by the dress regulations.
The Air Force has drawn the line essentially between religious apparel
that is visible and that which is not, and we hold that those portions of
the regulations challenged here reasonably and evenhandedly regulate
dress in the interest of the military’s perceived need for uniformity.

Id.
414. 391 U.S. 145, 151-52 (1968).
415. 419 U.S. 522, 530 (1975).
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administration. They will (hopefully) know how to accomplish their mis-
sion. The convening authority and his all-too-numerous member selection
assistants can worry about winning the nation’s battles instead of where
they can find a female to sit on the next sex ¢4se.

From the standpoint of member availability under the proposed
model, convening authorities share the burden of providing members, and
the base of personnel from which members are drawn is much broader.
The disruption to the operations of all commands should be decreased.
Additionally, there are numerous intangible benefits related to increased
fairness and the perception (within and without the military) of increased
fairness.

On the individual's side of the scales, unlMe&dendorf the accused
is not offered the choice to “invoke” his right to a trial by jury by opting
for a higher forum. Further, as pointed outDnncanandTaylor, the
accused will enjoy, under the model, a right that is fundamental to all other
Americans. The accused will enjoy one of the particularly important rights
as analyzed itnited States v. Culf}’

One further very legitimate question, which addresses a broader anal-
ogy thanMiddendorfalone, must be answered. Why not treat Sixth
Amendment application like First and Fourth Amendment application?
The military accused has always had a right to a panel of members, albeit
chosen by the convening authority. So, the military accused receives his
Sixth Amendment right to trial by jury; however, like these other provi-
sions of the Bill of Rights, exigencies of duty and discipline place certain
limits on its application. There are two compelling rejoinders.

First, unlike the unrestricted application of First and Fourth Amend-
ment rights to the military, unfettered Sixth Amendment application would
not produce tangible or identifiable detrimental effects on duty and disci-
pline. The discipline paradigm works well and finds strong justification in
matters that relate to First Amendment (uniformity of appearance, respect,
and obedience to orders) and Fourth Amendment (barracks and personal
hygiene, safety, health, and welfare) jurisprudence. The paradigm breaks
down, however, in matters that relate to criminal due process inside the
courtroom (Sixth Amendment rights to counsel, confrontation, compul-
sory process, and speedy trial by jury and Fifth Amendment rights to due

416. See supraext accompanying notes 204-214.
417. 33 C.M.R. 411 (C.M.A. 1963).
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process and against self-incrimination). One cannot easily discern adverse
consequences to duty and discipline from the full measure invocation of
these fundamental rights at trial.

Second, the Sixth Amendment right to trial by jury, as recent case law
interprets it and recent legislation implements it, is a fundamentally more
important constitutional right. The jury, “indifferently chosen” from “the
fair cross-section” of the community, decides the ultimate question of guilt
or innocence and, in the military, imposes punishment. Invoked at an obvi-
ously critical stage of the proceedings, the right to a jury is much more
analogous to the right to counsel than the right to freedom from unreason-
able search. Where the latter implicates evidentiary exclusionary rules, the
former bears on the decision to convict or to acquit. Though the full mean-
ing of the Sixth Amendment right to trial by jury has evolved, the consti-
tutional framers recognized a greater relative value to the right.

This article generally defies the discipline paradigm of military jus-
tice to justify cogently a military exception to the Sixth Amendment. Even
when subjected to the contemporary paradigm analysis, however, the
model proposed in this article survives scrutiny. On the other hand, the
model is not a perfect match with constitutional standards.

4. Departure of the Model from Constitutional Standards
a. The Seniority Requirement

The proposed model retains one aspect of discipline that is antitheti-
cal to the constitutional scheme. The military accused would be tried by
members who are senior to, or of the same rank as, the accused. The mil-
itary depends on its hierarchical structure to maintain its required disci-
pline. Corporals and Sergeants should not sit in judgment of First
Sergeants or First Lieutenants in the courtroom for the same reason they
do not sit in judgment of them outside the courtroom.

This raises equal protection concerns. Officers are more likely to be
tried by their peer$!® Juries for junior enlisted accuseds will have been
drawn from a much larger cross-section of the community. However, these
concerns clash with compelling and tangible harm to institutional disci-
pline in theMiddendorfbalance. If juniors wield the power of judgment

418. SeeRemchosupranote 63, at 226-27.
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and punishment over seniors in the formal arena of justice, the influence of
all seniors is diminished in the less formal day-to-day functioning of the
services. A second’s hesitation on the battlefield can mean the difference
between victory and defeat. That second (or more) may be compromised
by the natural deterioration of the military hierarchy should the roles and
expectations of service members be so different within military justice
from without.

This facet of the model is exemplary of the “separate society” concept
addressed earlier in this artié¢fé. This departure from the constitutional
norm is a necessary manifestation of separatism. Article 25 is a complete
denial of impartial selection from a fair cross-section of the community.
Unlike Article 25, the seniority requirement of this model should not raise
concerns of extremism. It should not generate the poor public perception
of military justice that is created by the current method of “district attor-
ney” juror selectiort?°

b. Rank-Group Restriction on Pure Randomness

Random selection is a means to achieve the constitutionally required
fair cross-sectiof?! The military’s structure is uniquely hierarchical (few
commanding many), and the installation venire pools are relatively small.
Between individual cases, pure random selection would lead to inconsis-
tent achievement of a fair cross-section based on rank, age, and related fac-
tors. A private first class (E-2) would be statistically likely to face a jury
of all E-2s and E-3s. Though unlikely, an E-2 might face a panel of all lieu-
tenant colonels (O-5s), however.

This model encourages younger and more junior juries than are cur-
rently impaneled under Article 25. The rank-group restriction on the
model prevents that tendency from operating so drastically as to vitiate the
fair cross-section principle in individual cases. Although the rank-group
restriction deviates from constitutional norms, it upholds constitutional
principles for the government and each accused service member.

Further, unlike purposefully engineering a jury to achieve propor-
tional race or gender representation, members who are selected under this

419. See supranotes 327-330 and accompanying text.
420. See supranote 343 and accompanying text.
421. See suprgs§ 1a, 1b.
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model are unlikely to view themselves as advocates or voting blocks for a
particular cognizable group. Again, it is a deviation that is required by the
military “separate society,” and observers are likely to understand and to
applaud it.

c. Overseas and Deployed Courts-Martial

Many service members will be tried overseas due to permanent
assignment there, and others will be tried during deployment or while at
sea. Generally, overseas venire pools will contain fewer reserve personnel
than will venire pools in the United States. The overseas accused may
fairly raise Fifth Amendment equal protection and Sixth Amendment chal-
lenges to the proposed model on this basis. One way to compensate might
be to include Department of Defense civilian employees in the overseas
venire pools. Another way might be to consolidate overseas trials in a few
locations where and when reserve personnel would be available.

Even uncompensated, this deviation is one of understandable scope.
The military must be deployed worldwide, and it must have military justice
capability worldwide. Additionally, the deviation is minimal. As dis-
cussed above, reserve personnel are included in the venire pool largely to
help achieve the benefit of cross-sectional representation related to broader
based community norms. Assuming that the military could afford to ship
reserve personnel around the world to sit on overseas courts-matrtial, this
benefit would be unrealized. Likewise, civilian appreciation of military
justice and civilian control of the military are goals that are furthered by
the model as an institution, not by individual cases. Finally, the fair cross-
section requirement stems from an appreciation of cognizable differences
in race, gender, religion, and other congenital distinctiéhDifference
in military component is hardly a distinction worth mentioning next to
these characteristics.

5. Positive Aspects of Article 25?

By abandoning the criteria set forth in Article 25, the military loses
some measure of what would be considered in any other endeavor to be
guality control. There is nothing overtly sinister about the criteria them-
selves. Maximizing experience and judicial temperament, for example,

422. See supranotes 39, 181 and accompanying text.
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might always be a good thing. There are two problems, however. First,
the criteria are not applied and maximized by an impartial entity. Instead,
they are applied by people, with their own inherent biases. In the case of
the military, they are applied by the same individual who initiates the pros-
ecution. Second, maximizing the criteria, even if it could be accomplished
objectively, fails to account for the accepted nature of the jury trial. The
most experienced, most educated, and best-trained mechanic is the one
who should be working on military trucks. The endeavor of justice, how-
ever, is different. Decisions of juries are not to represent the elite, but the
broad spectrum of society, as represented by Chesterton’s twelve ordinary
men?#23

The words of Richard Henry Lee at the Virginia state convention to
ratify the federal Constitution extol the values of representative juries in a
free democracy.

It is essential in every free country that common people should
have a part and share of influence in the judicial as well as in the
legislative department.

The trial by jury in the judicial department, and the collec-
tion of the people by their representatives in the legislature, are
those fortunate inventions which have procured for them, in this
country, their true proportion of influence, and the wisest and
most fit means of protecting themselves in the community. Their
situation as jurors and representatives, enables them to acquire
information and knowledge in the affairs and government of
society; and to come forward, in turn, as the centinels[sic] and
guardians of each oth&#

At first blush, these eloquent sentiments appear antithetical to the
effective functioning of a military organization. Why would the military
want its functional equivalent of the common people—the privates, spe-
cialists, and corporals—sharing in any influence of the military’s hierar-

423. See supranote 245; ¥n Dyke, supranote 245, at 13.

424. Richard Henry Lee, Letter IV, Oct. 12, 17&printed inPaMPHLETS oN THE Con-
STITUTION OF THE UNITED STATES, PUBLISHED DURING |TS DiscussionBY THE PeopLE, 1787-
1788, at 316 (Paul L. Ford ed., Da Capo Press 1968) (1&&&John Henry Wigmorei
Program for the Trial of Jury Triall2 J. A. JubicaTure Soc'y 166, 171 (1929) (“[J]ury-
duty will bring all respectable citizens sooner or later to have acquaintance with court meth-
ods, and in such a way as to compel serious thought and give the needed scrap of judiciary
education common to all.”).
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chical structure, which is designed to exact complete and immediate
obedience, respect, and thereby mission accomplishment? However, Lee’s
last sentence is directly applicable to the military context. The privates,
specialists, and corporals will someday be sergeants and sergeants major.
Their participation in the process of criminal justice in the military allows
them not only “to acquire information and knowledge in the affairs and
government” of the military, but also to assume a real and tangible stake in
those affairs. Their ability to assume roles later as “[s]entinels and guard-
ians of each other,” exactly what the military wants, is enhanced.

Lee’s words capture part of the concept of increased discipline in the
armed forces through increased justice. Let the senior officers and enlisted
personnel take a lesser role in the administration of justice. Hand the reins
of justice, which are inevitably hitched to the horses of discipline, over to
the personnel who are most affected by their manipulation. A fair cross-
section will not—and, of course, should not—exclude the influence of the
senior and the experienced. Indeed, the military system of justice contem-
plates that they will be mentors in the deliberation room, as they are in the
field. However, a fair cross-section will dramatically build the knowledge
of, increase the accountability of, and enhance the discipline of the mili-
tary’s future mentorst?®

Proponents of selection criteria see no conflict between representa-
tiveness and juror qualifications. Former North Carolina Senator Sam
Ervin believed that jurors, who are representative of the community, must
also be sufficiently intelligent to understand the issues placed before
them#26 He believed that the fair cross-section requirement was improper
because it highlighted that society is made up of cld$éede believed
that it indicated that there is one truth for one class and another for a dif-
ferent clas$?® However, the arguably objective criterion of intelligence—
like the related Article 25 criteria—adds nothing to the pursuit of justice
from the perspectives of the accused and society. As noted by former
Attorney General Ramsey Clark while debating in Congress with Senator
Ervin over the 1968 Jury Selection Act:

The defendant has to have confidence, as does society, in [the
jurors’] absolute impartiality, and if some particular intelligence

425. See supranote 222 and accompanying text.

426. SeeSam J. Ervin, Jrjury Reform Needs More Though8 A.B.A. J. 132, 134
(1967).

427. See id.

428. See id.
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testis used, it necessarily will reflect preferences and prejudices.
However hard the testing person might have tried to be selective,
he will only represent his own point of view and the person
standing trial might be prejudicéé’

Judge Walter Gewin, who served on the federal judiciary’s Committee on
the Operation of the Jury System, put it most cogently.

[Clareful study has given support to the opinions of some schol-
ars that the so-called blue ribbon jury is not superior to the one
chosen by random selection. This is so because the indispens-
able faculty for good jury servicejisdgmentan inherent mental
quality which does not perforce coincide with superior intelli-
gencet0

History and experience have taught that, with justicdiKe running
a motor pool, close order drill, or training an infantry battalion), the deci-
sion-makers themselves need not be the experts. The pursuit and percep-
tion of fairness require that they not be the experts. In fact, “expert fact-
finders” is an illusory concept. Yet, unappreciative of the differences
between military justice and fixing a truck, the military goes about in
search of “expert fact-finders” with the criteria of Article 25.

Finally, appreciation of “human nature and the ways of the wétld,”
is collective. It comprises the individual experiences—some lengthy,

429. Hearings on S. 1318upranote 260, at 49 (statement of Ramsey Clark, Attorney
General of the United States).

430. Walter GewinThe Jury Selection and Service Act of 1968: Implementation in the
Fifth Circuit Court of Appeals20 MercerL. Rev. 349-50 (1969).

431. The closing substantive instructions on findings given to the court-martial mem-
bers by the military judge include the following sentences:

You should bear in mind that only matters properly before the court as a
whole should be considered. In weighing and evaluating the evidence,
you are expected to utilize your own common sense, your knowledge of
human nature and the ways of the world. In light of all the circumstances
in the case, you should consider the inherent probability or improbability

of the evidence . . . . The final determination as to the weight or signifi-

cance of the evidence and the credibility of the witnesses in this case
rests solely upon you.

U.S. D=P T oF ARMY, Pam. 27-9, LEGAL Services MiLiTary JUDGES BEncHBoOK Ch. 2, 8V,
at 53 (30 Sept. 1996).
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some not, but all different—of each juror. Those who would argue for a
minimum level of juror education, experience, or intelligence, so that the
jury will appreciate the complex facts and issues presented in today’s
courtrooms, misunderstand the roles of jurors and attorneys in an adversar-
ial system. The uneducated or unintelligadvocatedumps complex

facts and issues at the feet of the jury and expects the jury to find the right
answer. That advocate, who is, unfortunately, joined by a public that is
privy only to the result, later complains that the unintelligent jury failed to
reach the right answer. If the facts and issues of a case are complex, it is
the attorney’s role, in a system that is grounded in the presumption of inno-
cence and proof beyond a reasonable doubt, to make them understandable.
The attorney has all of the tools necessary to do so, but one of them should
not be the built-in education or experience of the fact-finder, who is other-
wise presumed to be a clean slate.

V. Conclusion

The inexorable “civilianization of military lav®? imports into mili-
tary justice more and more features of traditional civilian justtée.
Indeed, in many respects, military justice exceeds the expectations of tra-
ditional civilian justice’** Even within the ambit of the Sixth Amend-
ment, military law provides greater due process than many civilian
jurisdictions. The military allows an accused who is appearing even in its
misdemeanor forum—special court-martial—to request a*ftryThe
Supreme Court has long since denied a jury trial, as a matter of right, to
civilians who face misdemeanor punishm®&tin the military, everyone
who is accused of a crime, or who is otherwise entitled to counsel, gets a
lawyer, often the lawyer of his choi¢¥. In every civilian jurisdiction, by
contrast, indigence is the only ticket to counsel as a matter of entitlement.
Yet, the military clings stubbornly to one old vestige of criminal practice
that is entirely foreign to civilians, foreign to the Constitution, and foreign
to fundamental fairness and its appearance—ijury selection by the sover-
eign.

The right to trial by a jury that is impartially constituted from a fair
cross-section of society is fundamentally important to the American sys-
tem of justice Ex parte MilliganandEx parte Quirirwrongly decided that
the American service member could not partake of it. Those cases improp-
erly analyzed the constitutional and historical underpinnings of the right to

432. Edward F. Shermahhe Civilianization of Military Lan22 Me. L. Rev. 3 (1970).
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trial by jury and its application to the military. The Supreme Court devel-
oped the constitutional standard of the Sixth Amendment, impartial jury
selection from a fair cross-section of society, in the late 1960s. The courts
began to recognize that the Bill of Rights applies to the military at roughly
the same time. The scope of military criminal jurisdiction reached its cur-
rently widest sweep barely over a decade ago. Yet, courts continue blindly
to rely onMilligan andQuirin and their poorly reasoned conclusion, which

433. The 1806 amendments to the Articles of War presumed the accused innocent if he
remained silent, allowed the accused to challenge members, prohibited double jeopardy,
and established a two-year statute of limitatidBseArticles of War of 1806, arts. 70, 71,

87, 88,reprinted inWinTHROP, supranote 81,at 982-83; SHLEUTER, supranote 81, § 1-

6(B). See alssupranote 183 and accompanying text. In 1863, Congress permitted the
accused to seek a continuan@eeAct of Mar. 3, 1863, ch. 75, § 29, 12 Stat. 731, 736;
ScHLEUTER supranote 81, § 1-6(B). In 1920, Congress revised the Articles of War to pro-
vide for swearing of charges, assignment of defense counsel, pre-trial investigation, rulings
on the admissibility of evidence at trial by a law member, and court-martial boards of
review. SeeArticles of War of 1920reprinted in1921 ManuAaL, supranote 8, app. 1; 6

EROUS supranote 261, at 10. The Elston Act, which incorporated a change that was rec-
ommended by the ABA, amended the Articles of War to provide for enlisted membership
on court-martial panelsSeeArticles of War of 1948, art. 4eprinted in1949 MaNuAL,
supranote 264, app. 1, at 275-76. The UCMJ replaced the law member with a non-voting
certified attorney law officer, who functioned more like a judge than an ad@sedCMJ

art. 26 (1950) (amended 1968, 1983). It established civilian appellate review of courts-
martial in the COMA. See idart. 67. The Military Justice Act of 1968 replaced the law
officer with a military judge and provided for trial by military judge alone at both the spe-
cial and general court-martiaSeeMilitary Justice Act of 1968, Pub. L. No. 90-632, 82
Stat. 1335.See alsdJCMJ art. 16 (1958) (amended 1968, 1988);art. 26 (amended
1968, 1983). The act expressly forbade the convening authority from evaluating the mili-
tary judge or criticizing defense couns@ee82 Stat. 1335.See also supraote 267. In

1980, the President promulgated for courts-martial the Military Rules of Evidence, which
were virtually identical to the Federal Rules of EvidenSeeExec. Order No. 12,198, 3
C.F.R. 151 (1980). The Military Justice Act of 1983 provided for Supreme Court review
of COMA decisions and purported to assert increased subject matter jurisdiction of courts-
martial. SeeMilitary Justice Act of 1983, Pub. L. No. 98-209, 97 Stat. 1393; UCMJ art.
67a (1984).

434. The pretrial investigation, mandated under Article 32 of the UCMJ for felony
prosecutions in the military, provides far greater due process to the accused than the civilian
grand jury processSeeUCMJ art. 32 (West 1995); MCMupranote 5, R.C.M. 405. Post-
trial and appellate review are far more comprehensive in military justice than in the civilian
system.See idR.C.M. 1101-1210.

435. MCM,supranote 5, R.C.M. 903.

436. See supranotes 33-34 and accompanying text.

437. SeeUCMJ arts. 27, 38 (West 1995).
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was reached upon facts of no moment today. In doing so, the courts with-
hold a fundamental right of criminal due process.

The concept of separation of powers lies at the root of the United
States governmental structure. The rejection of trial by jury in the military
disserves that concept on several levels. Article | powers have speculative
relation to the procedural and substantive individual rights of the military
accused. Yet, courts have construed these powers to eclipse clearly and
broadly stated Article 11l concepts that are on point. Those in whom pros-
ecutorial discretion is vested, the agents of the executive, select the trial

jury.

Donald L. Burnett, Jr., Dean of Brandeis School of Law, recently
delivered a lecture to the students and faculty of The Army Judge Advo-
cate General's School, U.S. Arfi? His inspiring words on upholding
the values of the legal profession included a tribute to the concept of sep-
aration of powers. Embodied in the American “charter” of government,
which was created at that “turning point in history” when the constitutional
convention met in 1787, the principle lies at the heart of the legal profes-
sion’s valueg3® Dean Burnett asked whether a judiciary that is controlled
by the political branches would ever have upheld equal protection on the
basis of race or gender. He asked if such a judiciary would have ensured
that every criminally accused enjoys his Sixth Amendment right to coun-
sel#49 Courts and the military have affirmatively precluded every crimi-
nally accused from enjoying the Sixth Amendment right to a jury. Does
the military system of jury selection uphold today the concepts of justice
that are central to the American “charter” of governnféhtThe rest of

438. Donald L. Burnett, Jr., The Twenty-Second Edward Hamilton Young Lecture
delivered to The Judge Advocate General’s School, U.S. Army (Feb. 26, 1998) (transcript
available at the Judge Advocate General’s School, U.S. Army, Charlottesville, Va.).

439. Id.

440. Id.

441. Author Jon Van Dyke stated that:

The jury is the embodiment of the realization that only by gathering
together persons from all sectors of society, presenting the evidence in a
controversy to them, and asking them to deliberate on the issues involved
can we be sure that all relevant perspectives have been considered and
that the verdict represents the community’s collective judgment on the
controversy.

Van Dyke, supranote 245, at 219.
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the free world has asked that question of themselves and their charters;
their answers resound from Europe and Canada: “no.”

Command influence is a necessary byproduct of command selection
of jurors. Where apparent, court stacking or command interference with
ongoing courts is devastating to the fairness of the individual case and the
appearance of fairness in the entire system. Where it is not apparent, the
public suspects it. Remarkably, cases Wkengbloodwhich features the
convening authority and his staff judge advocate overtly suggesting threats
to the lenient, are alive and well. Cases 8keaggerwhere the convening
authority appointed his installation provost marshal to the panel, continue
to reflect the vitality of the problem.

The need for discipline in the armed forces is crucial and may justify
significant departure from some constitutional norms that are familiar to
civilians. However, courts and the military have lost sight of the coexist-
ence of discipline and justice. Itis assumed that discipline is enhanced by
restricting justice under the Sixth Amendment. Judges, legislators, and
military leaders are blinded to the opposite conclusion, that heightened dis-
cipline is obtained through heightened justice.

The military services offer uniquely fertile potential for implementing
constitutional standards of jury selection. In what other jurisdiction can
the entire population actually serve as the venire pool? In what other juris-
diction does the removal of the juror from her regular duties have less
potential impact? In what other jurisdiction can a computer database truly
generate a fair cross-section of society for every trial? Whether or not the
House of Representatives is soon joined by the Senate in requesting a plan
for random selection of military juries, computer database venire pools, as
proposed by this article, should replace jury selection by the sovereign
extant under Article 25. By using the model proposed in this article, the
military will satisfy constitutional standards of criminal due process and
will drastically curtail unlawful command influence, and disciphnié
improve

He puts not off the citizen when he enters the camp; but it is
because he is a citizen, and would wish to continue so, that he
makes himself for a while a soldier.

—Justice Sir William Blackstor{é2

442. 1 BAckSTONE, supranote 3, at *408.
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For the jury system is the handmaid of freedom. It catches and
takes on the spirit of liberty, and grows and expands with the
progress of constitutional government.

—Charles S. Ma¥f®

443. Charles S. May, Commencement Address to the University of Michigan Law
School (Mar. 1875)in J. W. Donovan, MoberN JURY TRIALS AND AbvocaTes 165-90 (2d
rev. ed., New York, Banks & Brothers 1882).
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