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PRISONER OF WAR PAROLE:
ANCIENT CONCEPT, MODERN UTILITY

MaJor Gary D. Brownt

I. Introduction

Parole has a long and storied history in international law. The word
conjures up a variety of thoughts but generally early release from civilian
prison. Here, parole is used in the international law sense of releasing a
prisoner of war (PW) in return for a pledge not to bear &rifikis article
presents a historical analysis of parole and challenges the United States
prohibition of service members accepting parole.

Parole is “[the agreement of persons who have been taken prisoner
by an enemy that they will not again take up arms against those who cap-
tured them, either for a limited time or during the continuance of the3war.”
The U.S. Department of Defense@D) defines parole more broadly,
however: “Parole agreements are promises given the captor by a POW to
fulfill stated conditions, such as not to bear arms or not to escape, in con-
sideration of special privileges, such as release from captivity or lessened
restraint.*

The acceptance of parole is said to be a personal rhattewever,
parole is not solely a personal pledge but also a reflection on national trust-
worthiness® Paroles are “sacred obligations, and the national faith is

1. Chief, International and Operational Law at Headquarters, United States Strategic
Command, Offutt Air Force Base, Nebraska. Major Brown received his Bachelor of Sci-
ence from Central Missouri State University in 1984, a J.D. from the University of
Nebraska in 1987, and an LL.M. in 1988 from Cambridge University. Formerly assigned
as Deputy Staff Judge Advocate, Howard Air Force Base, Panama, 1993-96; Area Defense
Counsel, Royal Air Force Alconbury, England, 1992-93; and Assistant Staff Judge Advo-
cate at both Alconbury (1990-92) and Whiteman Air Force Base, Missouri (1988-90). He
is a member of the Nebraska State Bar.

2. Definitions of parole cover a large range of possible promises in return for a
release from captivity; for example, a promise not to escape, not to leave a certain geo-
graphic area or not to engage in future hostilities against the releasing power.

3. 2 Bouvier's Law DicTionarRY 2459 (1914).

4. U.S. P 1 oF DeErensg DIrR. 1300.7, RAINING AND EbucaTioN MEASURES NECES
sARY TO0 SuPPORTTHE CopE oF Conbuct, encl. 2, para. B(3)(a)(5) (23 Dec. 1988) [hereinafter
DOD Dir. 1300.7].
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pledged for their fulfillment.” Even the U.S. Supreme Court concluded
that a country's faith is pledged to fulfill the promise of a paroled PW, and
that the national character is dishonored by a parole vidlator.

Il. History

Although it is unclear exactly when parole originated, it developed
along the general historical pattern of improving the fortunes of those
unlucky enough to become PWs. In the earliest times, there were no pris-
oners of war; captured enemies were simply kifled.ater, capturing
nations began to use PWs as a source of slavelfabor.

During feudal wars in medieval days, at least partly as a result of the
spread of Christianity, there began a system that saw some prisoners ran-
somed!! The ransom provided a lucrative source of revenue for the
detaining authority? Ransom amounts ranged from the reasonable to the
very expensive. The difficulty of structuring accurate currency conver-
sions complicates meaningful analysis, but the average ransom equaled the
annual pay of the ransomed P§.In what must therefore have been con-
sidered a great bargain, 1700 Samnites captured agiBearound 300
B.C. were released in return for 310 asdesRansoming became much

5. U.S. P T oF AR ForcE, Pam. 110-31, NTERNATIONAL LAW—THE CoNDUCT OF
ARMED CoNFLIcT AND AIR OPERATIONS 13-2 (19 Nov. 1976) (“Parolees are bound on their
personal honor to fulfill the terms and conditions of their parole.”) [hereinafter AFP 110-
31].

6. SeeR.C. Hncorani, PrisoneErsor WaR 177 (1982) (“[h]aving once accepted the
parole, prisoners are under a sacred obligation which should not be violated by the given
individual or his State") (emphasis added).

7. Herbert C. Fooks, Prisoners of War 299 (1924).

8. U.S.exrel.Henderson v. Wright, Case No. 16,777, 28 Fed. Cas. 796, 798 (1863).

9.  MicHAEL A. Lewis, NapoLeoN AND His BriTisH CapTives 39 (1962). As late as the
Middle Ages, the slaughter of enemy prisoners, and the rape and pillage of cities taken by
siege, were not just unlucky occurrences, but were considered a fringe benefit of being a
soldier for the victor. Hwarp S. Levie, TERRORISMIN WAR: THE LAw oF WAR CriMES 9-10
(1992).

10. Lews, supranote 9, at 40; Victor H. Matthews, Legal Aspects of Military Service
in Ancient Mesopotamia, 94 M L. Rev. 135, 146 (1981); Murice H. Keen, THE Law oF
WaR IN THE LATE MippLE AGEs 156 (1965).

11. HncoRANI, Supranote 6, at 179; George B. Davighe Prisoner of War7 Aw. J.

INT'L. L. 521, 524 (1913). Suarez, presenting the Catholic position, argued that the victors
could slay only those of the defeated who bore some of the guilt for the aggression. F
cisco SuAREz, DE TRIPLICI VIRTUTE THEOLOGICA, FIDE, SPE ET CHARITATE (1621),reprinted in

2 CuassicsoF INTERNATIONAL Law 847 (J. Scott ed., 1944).
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less common after the end of the Thirty Years’ War, but continued until the
eighteenth centurdp

Prisoner exchanges were another improvement in the treatment of
PWs. They allowed all PWs to go free, as long as the flow of PWs to each
belligerent was reasonably balanced. Parole, in one sense, was merely an
improved form of exchange which allowed detaining powers to send pris-
oners home in anticipation of a later exchange that would free them for
combat duties agaitf.

The Carthaginians were noted for their use of parblEor example,
Hamilcar, the great Carthaginian geal, releasetlis Numidian captives
on the condition that none would again bear arms against Catthage.
the time the Carthaginians paroled Roman General Marcus Atilius Regu-
lus in 250 B.C., parole was already well established in international war-
farel®

Regulus was taken captive during a Roman foray into Africa. Legend
has it that the Carthaginians paroled him so that he could return with a
Carthaginian embassy to Rome to negotiate a compromise peace. He
accepted the parole, promising to return to Carthage if the embassy failed,
but when Regulus arrived in Rome he argued in the Senate against any end
to the war. Regulus insisted that prisoners like himself who surrendered

12. Matthewssupranote 10, at 147. In the Middle Ages, at least, it was also an
important source of income for the individual captor, who kept any ransom income. The
courts dealt with so many ransom disputes that they laid out strict rules:
The first man to receive the faith of a prisoner . . . was in law his captor,
but on two conditions. Firstly . .. he should be the first man to seize the
prisoner’s right gauntlet, and to put his right hand in his. Thereafter, the
gauntlet served as a token of his right. Secondly, he must have made
some attempt to fulfill his contract to his prisoner, to protect his life. If
he simply abandoned him on the field, he lost his right to him.

KEeeN, supra note 10, at 165-66.

13. Davis,supranote 11, at 540. The ancient Greeks set the price of ransom at a
pound of gold. ABerico GenTiLi, De Jure BELLI Ligri TRes (1612) reprinted in2 CLassics
oF INTERNATIONAL Law 206 (J. Scott ed., 1933).

14. Davissupranote 11, at 540.

15. HNGORANI, SuUpranote 6, at 179Davis, supranote 11, at 540.

16. Lews, supranote 9, at 44; Ken, supranote 10, at 169.

17. The Carthaginian civilization flourished from about 500 B.C. to about 200 B.C.

18. Fooks, supranote 7, at 297. Hamilcar Barca (d. 228 B.C.) stood for a time against
the might of Rome, and was the father of Hannibal, the hero of Cannae.

19. HowarDp S. LEviE, 59 RRisoNERSOF WAR IN INTERNATIONAL ARMED CoNFLICT, NAVAL
WaR CoLLEGE INTERNATIONAL LAw Srupies 398 n.17 (1977).



1998] PRISONER OF WAR PAROLE 203

rather than dying in battle were not worth saving. Ignoring the advice of
his family and friends, Regulus then returned to Carthage as he had prom-
ised where he was tortured to death by the angry Carthag#ians.

Medieval knights were also bound by rules of parole. “A knight who
escapes although he had given his word to remain in captivity offends God
and man.2l This was true as long as his captors treated him humanely;
escape from a captor who killed or caused the death of prisoners by poor
treatment was perissible?? Through the ensuing years, belligerents con-
tinued to employ parole but it was sometimes supplanted by the more
lucrative option of ransom; however, parole was always available if the
belligerents agreed.

During the American Revolution, officers on both sides generally
expected and received parofésOne British commander even paroled
American enlisted troop¥. The terms and application of the paroles were
not always the same, however. American officers who were paroled by the
British were committed to three essential pledges. They agreed to abstain
from military activity, to refrain from correspondence with the enemy or
criticism of the British and to present themselves if summoned. The last
pledge was always included, but the British coastd the other twbind-
ing customary law® It was also not unknown for the British to parole
officers, but then retain them in close confinent&nthis is less generous
than the traditional parole, but certainly gnefble to actual imprisonment.

Congress took a more fixed approach to the parole issue. In February
of 1776, it set out a specific formula for the granting of parole to enemy
officers?’” The American parole required that British officers go to and
stay within six miles of a place of their choosing, that they refrain from

20. Rerino BeLLl, DE RE MiLiTARI ET BELLO TRACTATUS (1563) reprinted in2 CLassics
oF INTERNATIONAL LAw 126 (J. Scott ed., 1936)Aac Asimov, THE Roman RepusLic 80
(1966).

21. THeopoR MERON, HENRY's WARS AND SHAKESPEARES LAaws 167 (1993).

22. 1d. If a knight violated his parole, his captor could either bring suit in a court of
chivalry or formally dishonor the defaulter’s arms. The captor would do this by suspending
them publicly from a horse’s tail or hanging them upside down at a tournament or court.
Until the reproach was removed, the disgraced knight was banned from participation in any
knightly endeavor. Ae Laws oF War 37 (Michael Howard ed., 1994).

23. George L. CoiWar Crimes of the American Revoluti@2 M. L. Rev. 171, 187
(1978); Danske DANDRIDGE, AMERICAN PRISONERSOF THE REvoLuTION (1967).

24. Coill,supranote 23, at 186.

25. GHARLES H. METZGER THE PRISONERIN THE AMERICAN RevoLuTion 193 (1971).

26. DnNDRIDGE, supranote 23, at 51.
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passing intelligence to the British and that they not criticize the actions of
Congress. Although in at least one case Congress ordered that a guard be
assigned to an officer they deemed less than trustworthy, it is fair to say
that the Americans were generally more liberal in the area of parole than
the British?®

American liberality was stretched beyond the limit when Congress
discovered that British General John Burgoyne, who was free in England
on parole, was participating in sessions of the House of Lords. Congress
considered this an affront, and erdd that all British and German officers
who were absent from America on parole were to return. The harsh effect
of this edict was reduced when many of the parolees, including Lieutenant
General Burgoyne, were exchangéd.

Although many parole pledges were broken, the parole system con-
tinued to operate throughout the WarTaking into particular consider-
ation the horrible conditions aboard the British prison ships, the system
must be termed a success in that it avoided much unneceseringly
PWs31

During the Napoleonic Wars, Napoleon's situational ethics placed
great strain on the parole regime that was in effedtrench abuses of the
system were particularly egregiotis.Nonetheless, France and Britain
retained a parole system throughout the conflicts. In stark contrast to the

27. The congressionally mandated oath was as follows:

I being made a prisoner of war, by the army of the Thirteen United
Colonies in North America, do promise and engage, on my word and
honor, and on the faith of a gentleman, to depart from hence immediately
to , in the province of , being the place of my election; and
there, or within six miles thereof, to remain during the present war
between Great Britain and the said United Colonies, or until the Con-
gress of the said United Colonies shall order otherwise; and that | will
not directly or indirectly, give any intelligence whatsoever to the ene-
mies of the United Colonies, and do or say anything in opposition to, or
in prejudice of, the measures and proceedings of any Congress for the
said Colonies, during the present trouble, or until | am duly exchanged
or discharged.

Id. at 192.
28. Id. at 193.
29. Id.at 197.

30. Id.at 192, 195.

31. See generallyDAnNDRIDGE, Supranote 23.

32. “Treaties are observed as long as they are in harmony with interests.” Napoleon,
quoted inA DicTioNARY OF MILITARY QuoTaTions 46 (T. Royle ed., 1990).
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French attitude, British officers viewed the parole pledge as a serious mat-
ter, and even conséded acceting parole a military duty as it enabled them
to return to work and resume earning their ffay.

Both sides recognized and used parole in the War of 38 Ngither
side in the conflict had an interest in holding large numbers of prisoners,
but limiting the number was generally accomplished through prisoner
exchanges® Many privateers at sea simply releasedgmers, even with-
out a parole agreement, as the prisoners took up valuable space on their
ships and consumed the limited stocks of food and \Water.

Parole was generally employed for officers, but some difficulties
were encountered. The British wanted to limit the parole of naval officers
to those captured from larger ships; this was to avoid granting parole to
bothersome privateeP8. Generally, however, parole for officers was the
rule 3°

Later in the nineteenth century, the Dix-Hill Cartel, negotiated
between the two sides in the United States Civil War, employed paroles in
the larger context of a prisoner exchange system. The Coafydeas

33. This was perhaps a consequence of the French Revolution. The revolution was at
its heart class warfare, and it resulted in a mix of classes and education levels in the French
officer ranks. This, the theory goes, removed the “gentlemen” from the “officers and gen-
tlemen” equation, and eroded the strong sense of honor that ordinarily bound officers to
keep their word. It is also noteworthy that Napoleon made no attempt to enforce paroles
granted Frenchmen.Eelwis, supranote 9, at 45, 63. Although he did nothing to prevent his
officers from breaking their paroles, Napoleon apparently recognized the importance of the
“gentlemen” issue. He restored the rank distinctions in parole that had been abolished by
the revolutionary government of France at the end of the 18th Century. Burrus M. Carna-
han,Reason, Retaliation, and Rhetoric: Jefferson and the Quest for Humanity,ia3®ar
MiL. L. Rev. 83, n.38 (1993).

34. Lews, supranote 9, at 64.

35. DNATHAN FRANKLIN WiLLiam VANCE, OBiecTsorF ConcerN 9 (1994); Evig, supra
note 19, at 399.

36. SeeAnthony George Dietz, The Prisoner of War in the United States During the
War of 1812 (1964) (unpublished Ph.D. dissertation, The American University) (available
at the Air Force Academy Library). Some enlisted prisoners were paroled while awaiting
exchange, but this practice became less common as the war wdece @r242. Exchange
values were generally the same as those negotiated under the Dix-Hill Caéeinfra
notes 40-45 and accompanying text.

37. Dietz,supranote 36, at 350.

38. Id.at 33.

39. The United States original intent was to offer parole only to field grade officers,
but through a misunderstanding and a subsequent re-examination of the issue, all officers
were offered paroleld. at 287.
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particularly interested in avoiding the burden of feeding PWs, and pressed
for a formal exchange agreeméhtUnwilling to recognize the Confeder-
acy but wanting to improve conditions for Union soldiers held captive, the
Lincoln Administration finally negotiated an exchange system with the
Confederate Army. ThBix-Hill Cartel was formally established in July
186241

Dix-Hill called for each side to exchange or parole all prisoners of war
“in ten days from the time of their capture, if it be practicable to transfer
them to their own lines in that time; if not, as soorréhfter as practica-
ble.”2 Paroled PWs could not serve in the armed forces aguiinthey
were formally exchanged; in other words until a PW belonging to the
detaining power was also released, and both PWs could again actively
engage in the hostiliti€s. Paroled prisoners were held in camps located
in friendly territory until they were exchangét. Of course, the relative
station of the prisoners was taken into account. Dix-Hill specified that a
noncommissioned officer would be exchanged for two privates, a lieuten-
ant for four and the exchange values worked their way up to a commanding
general, who was worth sixty privates in exchaffge.

The cartel lasted for ten months, but eventually failed. There were
several reasons for this, centering around politics and failures to adhere to
the terms of the cartel. Neither side was particularly faithful in exchanging
the prisoners “as soon as practicable.” The speed of the exchange tended
to vary with the flow of the war; the side getting the best of the war at the
time was reluctant to give up large numbers of prisoners. Further, both bel-

40. Jmes M. McPHersoN BatTLE CrY oF FReebom 791 (1988).

41. 1d.

42. WAR oF THE ReBELLION: OFFiciAL RECORDSOF THE UNION AND CONFEDERATEARMIES,

Series Il Vou. IV, Prisoners of War, et@67 (1899) [hereinafter @iciaL REcorpq.

43. Levig, supranote 19, at 399. Dix-Hill also answered in advance some of the
thorny questions that can arise regarding military service by parolees. “[Plarole forbids the
performance of field, garrison, police, or guard, or constabulary dutstici® Recorps
supranote 42, at 267.

44. HIMes GARFIELD RANDALL & Davip HErRBERT DoNALD, THE CiviL WAR AND Recon
STRUCTION 334 (1969).

45. McPHeERsoN supranote 40, at 791. During the American Revolution, the British
and Continental armies also negotiated a value in privates for soldiers of each rank. A 1780
tariff, as such agreements were called, seems to have been the most definitive. It valued a
sergeant at two privates, a major at 28 and a lieutenant general, the highest ranking military
officer at the time, at 1044. #zcer supranote 25, at 222; €RrRce G. LEwis & JoHN
MEwHA, HisToRY oF PrisoNEROF WAR UTILIZATION BY THE UNITED STATES ARMY 1776-1945,
at 6 (1955). Itis unclear whether, between the wars, privates got better or generals got
worse!
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ligerents were at times angry over the treatment of their ¥WEhe last

straw from the North’s perspective was when some of the 37,000 Confed-
erate soldiers who were granted paroles by Union generals after the battles
at Vicksburg and Port Hudson were found to have returned to cdfbat.
Afterward, there was little Union support for the parole arrangement.

In the political arena, the South was angry over the execution of a
Southern citizen who tore down a United States flag in occupied Louisi-
ana. Inresponse, Confederate President Davis ordered that the responsible
general immediately be hung if capturf€dOn the other hand, the Confed-
eracy'’s refusal to grant PW status to Black PWs and their officers angered
the North4® All these factors combined to spell the end of the formal
exchange-parole cartel, but informal arrangements did continue until the
end of the wat?®

Boer guerrillas regularly paroled British PWs in the Boer War, which
lasted from 1899 to 19G2. Upon release, PWsake frequently required
to take an oath, promising to keep any information secret from their com-
manders upon their return. They were also required to take the traditional
parolee’s oath: not to take up arms again against their c&ptéspar-
ently, British soldiers did not take their parole oaths seriously, and the
paroles were regularly brokéa.

The British offered a form of parole to ordinary citizens in the Orange
Free State, promising that those who would agreeftain from partici-
pating in the war against Britain would be allowed to return to their homes
without loss of property or privileg®. In the end this was not considered
a true parole by either side, however, as théfeging the pledge were not
considered prisoners of war at the titRe.

The Boer War was unique for its time in that the Boers acted as guer-
rillas during part of the conflict. During this time they were unable to

46. Lewis & MEwHA, supranote 45, at 30.

47. McPHERsON supranote 40, at 792.

48. RanpALL & DonALD, supranote 44, at 335.

49. Id.; McPHersoN supranote 40, at 792.

50. RunpALL & DonaLp, supranote 44, at 335.

51. \ANcEg, supranote 35, at 18.

52. Id.at 18 n.29.

53. Id.

54. Rercy BorbweLL, THE Law oF WAR BETWEEN BELLIGERENTS 146 (1908).
55. Id. at 147.
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detain PWs, but they did strip them of badly needed arms, equipment and
sometimes even clothirf§. Circumstances were different during the first
World War where both sides had the resources to hold PWs.

World War | saw very limited use of parole. The French released Ger-
man officers on parole in Franeé The Germans werelawed to circulate
freely, without surveillance, near their place of internn®¥nlthough
there is no formal requirement of reciprocity in the area of parole, the
French discontinued the paroles when Germany failed to extend the same
privilege to captured French officets.

Il. Parole in International Law

Parole has been a common practice for hundreds of {eéarg] it is
fully supported in the international community. Scholars reason that
parole is morally and logically consistent with international law. Hugo
Grotius supported the concept of parole in war on practical grounds:

[1t is not contrary to duty to obtain liberty for oneself by prom-
ising what is already in the hands of the enemy. The cause of
one’s country is, in fact, none the worse thereby, since he who
has been captured must be considered as having already per-
ished, unless he is set friéfe.

Other international legal scholars have been just as accepting of the
concept of parole. Vattel asserted that parole of prisoners of war was a
given®? Pufendorf endorsed a broader view of parole. He echoed Grotius’
sentiments, but thought that the parole pledge extended onffetsioe
actions against the capfor.

Ayala’s view of parole differed somewhat from that of other interna-
tional lawyers. He asserted that parole was proper, and that breaking the

56. \ANCE, supranote 35, at 18.

57. HNcorani, supranote 6, at 187 n.23.

58. Fooks, supranote 7, at 301.

59. Id.

60. See supraotes 9-59 and accompanying text.

61. Hico GroTius, De JURe BELLI AC Pacis (1625),reprinted in2 CLAssIcs OF INTER-
NATIONAL Law 853-54 (J. Scott ed., 1925).

62. E.DE VATTEL, LE DRoIT DES GENS, oU PRINCIPESDE LA Lol NATURELLE, APPLIQUEA LA
CoNbuITE ET AUX AFFAIRES DES NATIONS ET DES SOUVERAINS (1758),reprinted in3 CLassics
OF INTERNATIONAL Law 284 (J. Scott ed., 1916).
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parole oath was a violation of a sacred tPdsfiyala also proposed that a
released prisoner was not obligated to keep his word if the captor was not
a “just and lawful enemy?®

Lieber's Code, which articulated the rules of warfare for Union troops
in the Civil War, extensively addressed paf®leArticles 119-134 of the
code permitted parole and set out the rules to follow when granting or
receiving it. Under Lieber's Code, PWs could only accept parole through
one of their commissioned officers, the most senior one avafables
parole was an individual act, both offering and accepting it were totally
voluntary. There was no obligation on the part of the detaining power to
offer parole to certain individuals, or to anydiieBy the same token, any
PW could refuse to accept parfe Parole also required the approval of
the PW'’s country?

The Code specified that the parole promise not to serve again referred
only to active service in the same war against the detaining power or its
allies’* An individual who broke his parole and was then recaptured could
be punished with deatl?. Lieber’s concepts in the area of parole were

63. SeeSamueL Purenporr DE JURE NATURAE ET GenTium LiBri OcTo (1688),
reprinted in2 CLassicsoF INTERNATIONAL Law 1150 (J. Scott ed., 1934):

[Slince it is absurd for me to be a citizen and yet be under an obliga-
tion which also renders me of no service to the state in its extreme
necessity, no less absurd is it for me to be able to be obligated by a
simple pact so that | may not resist the unjust force of one who is
intent upon the destruction of me and mine; and that for this reason
such a pact of a prisoner is to be understood as only for an offensive,
not a defensive war, especially if my safety will also be imperiled
together with that of the state.

64. BaLtHAZAR AvALA, DE JURE ET OFfFiciis BeLLicis ET DiscipLINA MILITARI LiBRI
(1582)reprinted in2 CLAssIcsoF INTERNATIONAL Law 58 (J. Scott ed., 1912).

65. Id. at 59. This proposition was not echoed by others in his field, and is not rec-
ommended here. Although a sound thought, it places each parolee in the position of judg-
ing whether his captor has behaved honorably, and creates more difficulties than it solves.

66. U.S. Army General Order No. 100 (24 Apr. 18@8printed inR.S. HARTIGAN,
LieBer’s CobE AND THE LAw oF WaR 45-71 (1983) [hereinafter Lieber’s Code].

67. Id.art. 127.

68. Id. art. 133.
69. Id.
70. Id.art. 132.

71. 1d. art. 130. The term “active service” is ambiguous, but was clarified in the Dix-
Hill Cartel. See supraote 43.
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incorporated, though with less detail, in the Declaration of Brussels of
1874, and later in the Hague Convention as follé%vs:

Prisoners of war may be set at liberty on parole if the laws of
their country allow, and, in such cases, they are bound, on their
personal honor, scrupulously to fulfill, both towards their own
Government and the Government by whom they were made pris-
oners, the engagements they have contrdéted.

Later parole made its way into the Geneva Convention Relative to the
Treatment of Prisoners of War. “Prisoners of war may be partially or
wholly released on parole or promise, in so far as is allowed by the laws of
the Power on which they depen@.”

At first glance it seems ridiculous to expect a nation at war to release
PWs with little to keep them from returning to the battlefield but their
honor. Yet the system obviously worked to some extent or it never would
have endured. The next question to answeretbee, iswhy it worked.

IV. Parole’s EffectivenessHonor and Fear

Generally, parole was offered only to officers, those “gentle” mem-
bers of the educated and upper cf#s3o gentlemen, honor meant a great
deal, and parole was a matter of honor. Francis Lieber codified the custom.
“Commissioned officers onlgre alowed to give their parole, and they can

72. Lieber's Codesupranote 66, art. 124But see Carnaharsupranote 33, at 116
(Thomas Jefferson argued, without citing any precedent, that “the law of nations authorized
only close confinement, not death, for a violation of parole.”).

73. Lieber’s inclusion of parole in his code was merely a recognition that PW parole
was a valid option for nations at war. PW parole was so widely recognized, there being
nothing to recommend against it, that its inclusion in the later conventions was accompa-
nied by no discussion at the conferences. Although parole was not mentioned in the 1929
Geneva PW convention, it was still applicable through the Hague rules or customary inter-
national law through that period.eke, supranote 19, at 399.

74. ANEx TO HAGUE ConveNTION IV RESPECTINGTHE LAws AnD CusToms oF WAR oN
LAnD, art. 10 (1907)reprinted inDocumeNTs on THE LAws oF WaAR 48 (A. Roberts & R.
Guelff ed., 1982) [hereinafterddue ConvenTion 1V].

75. GeENEVA CoNVENTION RELATIVE TO THE TREATMENT OF PrisoNERsOF WAR, art. 21
(1949), reprinted inDocumENTs ON THE LAws oF WAR 216 (A. Roberts & R. Guelff ed.,
1982) [hereinafter Eueva ConvenTion I1].

76. Fooks, supranote 7, at 298.



1998] PRISONER OF WAR PAROLE 211

give it only with the permission of their superior, as long as a superior rank
is within reach.””

If honor and fear of recapture by the enemy were not enough to hold
a gentleman to his promise, society also helped stiffen his resolve. A
parole breaker could face severe sanctions from his own country. During
the Napoleonic Wars, British officers who broke parole were subject to
being stripped of their commission and sent to prison, or even back to
France. Escaped prisonersm rejuired to report to a military board and
answer, among other questions, the all-important query of whether they
were on parole at the moment of esc&p@his board, called the Board of
Transportation, was in charge of all British prisoner of war affdir$o
avoid being expelled from their unit or service, disowned by their friends
or being sent back to France, escapees must not have been on parole at the
time of escapé&?

It may seem unusual that Britain was so hard on its own military
members who violated parole, but the British seem to have believed that
an officer who would not keep his word to the enemy was of little value to
the sovereign. There is also the issue of maintaining military discipline:

It is, therefore, the height of impiety to swear falsely and, con-
sidered closely, such conduct is unprofitable and hurtful in the
extreme to a general or leader of an army, for the sacredness of
the oath is the bond of military discipline and if the general sets
the example of lightly esteeming it as regards both enemy and
his own men, everything must fall into muddle and confusion,
for he will not be able to rely on the word of his enemy or on the
fidelity of his own merf!

Although a strict code of honor and possible sanctions by the PW's
own country can decrease the number of parole breakers, there is always
the possibility that some parolees will break their pledge. Inthat event, a

77. Lieber's Codesupranote 66, art. 126.
78. A.J. BRKER, PrisoNERsOF WAR 10 (1975).
79. Id.

80. Lews, supranote 9, at 46.

81. AraLA, supranote 64, at 57.
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detaining power who recaptures a former PW who has broken parole has
extensive options in dealing with the miscreant.

Arguably, the death penalty is one possible punishment for those
breaking parolé? Opinion is divided on this issue, however. Thomas Jef-
ferson asserted that international law permitted only close confinement in
the case of a recaptured parctéede did, however, threaten retaliation if
the British carried out the penalty of death against parole violators in the
Revolutionary Wap*

More recently, the Hague Convention specified that parole breakers
would forfeit their right to bereated as prisoners of war if rgtared®®
The 1949 Geneva Convention is less direct on the issue. A recaptured
parole violator under the Convention would be afforded the opportunity to
defend himself against charges of parole breaking. In the interim, the
accused violator would be entitled to PW st3fus.

If parole were permitted by the United States, the punishment for con-
victed parole violators would have to be set, as the Uniform Code of Mil-
itary Justice does not address the is€ug&hat the United States does not

82. Seee.qg, Fooks, supranote 7, at 300; Lieber’s Cod&pranote 66, art. 130. In
the early part of the twentieth century customary international law permitted the death pen-
alty for those who violated parole. LpeENHEIM 2 INTERNATIONAL Law 170 (1912).

83. Carnaharsupranote 33, at 116.

84. Jefferson’s position may have been at least partly the result of a bizarre scheme
the British had of requiring paroles of all able bodied Virginia men aged 16-50 in lieu of
becoming PWs. The British justification was that all men in that category were by Virginia
law in the militia, despite the fact that many had never been trained or served on active duty.
Id. at 115.

85. Hacue ConvenTioN IV, supranote 74, Article 12.

86. Il INTERNATIONAL COMMITTEE OF THE RED CROSS COMMENTARY TO THE GENEVA CON-

VENTION RELATIVE TO THE TREATMENT OF PrisoNERsOF WaAR 181 (Pictet ed., 1960) K&eva
ConVENTION COMMENTARY].

87. Parole is not an enumerated offense in the UCMJ. In the 1969 revised edition of
theManual for Courts-Martiait was referred to as an Article 134 offense, but the reference
there was not to prisoner of war paroanuaL FOrR CouRTSMARTIAL, UNITED STATES, at
25-16, A6-25 (1969). Article 134, known as the General Article, covers those offenses not
specifically addressed in the Uniform Code of Military Justice. UCMJ art. 134 (1983). The
closest offense currently in the UCMJ is article 105, Misconduct as a Prisoner. That provi-
sion provides for punishment for PWs who violate law or custom to obtain favorable treat-
ment for themselves, but only if the violation also causes other PWs to be more harshly
treated, such as by physical punishment or closer confinement. UCMJ art. 105 (1994). A
military member convicted under that article could receive any punishment other than
death, up to and including life imprisonment.
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have a fixed punishment is not unusual. “It is difficult to conceive that any
State has laws punishing members of its own armed forces for the violation
of a parole given as a prisoner of w&f."Nonetheless, it would be better

to have a fixed policy.

Although parole violations could be treated as war crimes, it would be
more realistic to treat them as violations of the General Article, subject to
a maximum punishment of six months in confinenfé@ntf punished as
war criminals, parole violators could be subject to severe punistfhent.
Consequently, the military would look for excuses to avoid prosecution
rather than subject its own members toesesentences. Placing the max-
imum sentence at a reasonable level would make it more likely thatthe

88. Levig, supranote 19, at 402. Thus, the traditional British attitude toward parole
violations §ee supranote 81 and accompanying text) is the exception rather than the rule.
This statement also ignores the adverse effect parole violations have on military discipline.

89. Professor Levie believes that the United States Army, at least, already has decided
that an analogy to a UCMJ parole violation would be the most appropriate approach to any
violations of PW parole. #vig, supranote 19, at 402 n.43.

90. The death penalty is unlikely as “[tlhe punishment imposed for a violation of the
law of war must be proportionate to the gravity of the offense.” UsB1DBrF ArRmy, FELD
ManuAaL 27-10, He Law oF LAND WARFARE, para. 508 (18 July 1956) (C1, 15 July 1976)
[hereinafter FM 27-10]. Parole is not a grave breach, so the death penalty is not an available
punishment. Further, as cited above, an accused would be entitled to protection as a PW;
this includes procedures for imposing the death penalty. Geneva Convention Il requires
the natification “of the offenses which are punishable by the death sentence under the laws
of the Detaining Power.” 6ieva ConvenTion Ill, supranote 75, art. 100. This provision
further protects PWs from capital punishment.
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United States would fulfill its obligation to take action against parole vio-
lators??

V. Parole Policy of the United States

The United States has, at times in its history, granted parole to enemy
prisoners of war (EPWs) and allowed, either explicitly or implicitly, its
own troops to accept parole.

General Winfield Scott paroled EPWSs during the Mexican-American
War?? As discussed earlier, prisoners on both sides were paroled in the
Revolutionary War, the War of 1812 and the American Civil ®ar.

After Italy’s capitulation in 1943 it declared war on Germany and was
granted co-belligerent status with the Allies. Some captured Italian troops
were granted limited parole and were allowed to work for thies%*

Also during World War 11, the Japanese “paroled” certain members of the
U.S. armed forces in the Philippines, as they did with some other Allied
prisoners throughout the thealerJapanese actions tended not to be true

paroles, however, as they provided no benefit in return for the prisoner’s
promise?

Current U.S. policy prohibits prisoners of war from accepting
parole?” The Code of Conduct for the Armed Forces states: “I will accept

91. Such a policy would mean that any enemy parole violators who came into United
States custody would be treated the same. It does not provide protection for American ser-
vice members who might violate parole and then fall again into enemy hands.

92. George S. Prugh Jfhe Code of Conduct for the Armed Forc®® GoL. L. Rev.

678, 691 n.54 (1956). Paroled Mexican officers so commonly violated their oaths that Gen-
eral Scott publicly threatened them with hanging. Several Mexican officers were tried and
sentenced to death for violating their parolew M1 WinTHROP, MILITARY LAw AND PrE-
CcEDENTS 795 (1920).

93. See supranotes 23-50 and accompanying text.

94. Lewis & MEwHA, supranote 45, at 93-95;dvig, supranote 19, at 400.

95. Prughsupranote 92, at 683; #vig, supranote 19, at 399.

96. BaRKER, supranote 78, at 118. Thousands of Allied prisoners captured after Jap-
anese victories at both Hong Kong and Singapore were forced to sign pledges not to escape.
These “paroles” merely enabled PWs to avoid beatings in return for their sigridtufbe
Judge Advocate General of the U.S. Army did, however, find paroles given by U.S. service
members after the surrender of the Philippines to be valid, as long as they were uncoerced.
5 J.A.G. Bull. 325 (1946).

97. The Departments of the Army and Air Force authorize parole exceptions that are
not provided for in national policy as reflected in Department of Defense publicaieas.
infra notes 101-105 and accompanying text.
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neither parole nor special favors from the enefiyAcceptance of parole,
which is broadly define® s also circumscribed by DOD guidance. “The
United States does not authorize any Military Service member to sign or
enter into any such parole agreemeg.”

However, not all U.S. military publications are so cleAir Force
Pamphlet 110-3hsserts that the general rule contained in the Code of
Conduct prohibiting U.S. personnel from accepting parole may be subject
to relaxation by national authorities in particular conflicts, and cites exam-
ples of when it has been relax¥d.It appears to have been relaxed during
the Vietham conflict, when, in response to the unaccepteddément of
American PWs by the North Vietnamese, the Department of Defense
issued a letter on 3 July 1970 that included the language, “The U.S.
approves any honorable release and prefers sick and wounded and long
term prisoners first02

Under the Air Force policy, limited parole in the form of a promise
not to escape is also permitted for specific, limited purposes if authorized
by the senior ranking officer exercising command authé®tySubject to
one exception, Army members are prohibitedJ$. Army Field Manual
27-10from accepting parol®* The exception echoes the positionAdf
Force Pamphlet 110-31An Army member,

may be authorized to give his parole to the enemy that he will not
attempt to escape, if such parole is authorized for the specific
purpose of permitting him to perform certain acts materially con-
tributing to the welfare of himself or of his fellow prisoners . . .
when specifically authorized to do so by the senior officer or
noncommissioned officer exercising command authé®ity.

98. Code of Conduct for Members of the Armed Forces of the United States, Exec.
Order No. 10,631, 20 Fed. Reg. 6,057 (1985)amended bixec. Order No. 12,017, 42
Fed. Reg. 57941 (1977); and Exec. Order No. 12,633, 53 Fed. Reg. 10,355 (1988) [herein-
after Code of Conduct].

99. DOD Dr. 1300.7 supranote 4, at encl. 2, para. B3a(5).

100. Id.

101. AFP 110-3isupranote 5, at 13-2.

102. Id. at 13-7 n.12 (emphasis added). One can debate the meaning of “honorable,”
but it is certainly arguable that a release in return for a promise not to fight again would be
honorable. In any event, the letter certainly failed to reflect the apparently intractable posi-
tion of article 3 of the Code of Conduct.

103. Id. This would include a PW's visit to a medical facility for treatment, or a tem-
porary parole of a chaplain to perform his normal duties.

104. FM 27-10supranote 90, para. 187.



216 MILITARY LAW REVIEW [Vol. 156

Examples of the “certain acts” given in the manual are seeking med-
ical treatment or carrying out duties as a medical officer or chapfain.

Both the Air Force and the Army rules leave room to maneuver in the
area of parold®’ Both are significantly more flexible than the Department
of Defense guidance, which clearly specifies that U.S. PWs will never
accept parolé? The changing nature of wark,however, might suggest
a more flexible approach to this issue. Perhaps the proscription against
parole should be reexamined.

VI. The Case for Parole

Although international conflict is broadly defined, non-international
disputes have become the more frequent occurrence. “ayedice aris-
ing between two States and leading to the intervention of armed forces is
an armed conflict within the meaning of Article 22 This definition still
leaves out the more frequent occurrences in which elements of a nation, or
former nation, become involved in hostilities and forces of another nation
(e.g., the U.S.) are deployed in support of one side. Even in non-interna-
tional conflicts, however, U.S. and U.N. policies dictate the application of
Geneva Convention principlé¥ As much of the law contained in the
conventions has become customary, one can only hope that other nations
will also apply the principles. However recent events have shown that

105. Id.

106. Id.

107. The Department of the Navy provides for instruction in the Code of Conduct, but
does not supplement the Department of Defense guidance, as do the Departments of the Air
Force and Army. U.S.#' 1 oF Navy, SeEcrReTARY OF THE NAvY INsTR 1000.9 (4 Oct. 1979).

The Air Force is the executive agent for Code of Conduct training. D@LCLBD0.7 supra
note 4, para. D3.

108. Clearly, each branch of the U.S. military should have the same policy toward
parole. These distinctions have arisen because of the attempts of the services to inject logic
into an illogical system that prohibits parole.

109. | NTERNATIONAL CommITTEE OF THE RED CROSS CoMMENTARY TO THE GENEVA CoON-

VENTION FORTHE AMELIORATION OF THE CONDITION OF THE WOUNDED AND Sick IN ARMED FORCES
IN THE FiELD 32 (Pictet ed., 1952).

110. SeeU.S. DeP'1 oF Derensg DIR. 5100.77, DOD bw oF WaAR Program (10 July
1979); Umesh Palwanka#pplicability of International Humanitarian Law to United
Nations Peacekeeping Forgdst' L Rev. Rep Cross232 (May-June 1993).
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international norms are frequently disregarded because of the changing
nature of warfare.

Most of the conflicts in which the United States now involves itself
are operations other than wat. The enemy is frequently under-equipped,
and often uses guerrilla tactics. This means there are not likely to be fixed
camps for combatants; there certainly will be none for PWs.

Recent conflicts have also involved enemies who are likely to disre-
gard the Geneva Conventions and other rules of armed conflict, perhaps
arguing that the Geneva Conventions do not apply in conflicts of a non-
international nature. This cavalier attitude toward international norms can
create a hazardous situation for U.S. PWs, as was evidenced during the
conflicts in Korea and Vietnadi?

More recently, in Desert Storm, the Iraqis violated international
norms. For instance, an Iraqgi soldier digitally raped one female PW, and
both female PWs held by Iraq in the Persian Gulf Conflict watgected
to sexual threats!3 Surely the United States would not punish a female
combatant who was concerned for her well-being for accepting parole.
Parole acceptance could even be encouraged as a relatively proactive
method of avoiding sexual assault. Of course, parole should remain an
option equally available to male and female PWs.

A further rationale for reinstituting a parole regime is that all repatri-
ated PWs are prohibited from again engaging in active military service

111. “Itis expected that Armed Forces of the United States will increasingly participate
in [military operations other than war].” HE JoINT CHIEFS OF STAFF, JINT PuB. 3-07, dINT
DocTRINEFOR MILITARY OPERATIONS OTHER THAN WAR, I-7 (16 June 1995) [hereinaftennir
Pus. 3-07]. Examples of military operations other than war include combating terrorism,
counterdrug operations, humanitarian assistance, peace operations and support to insurgen-
cies. Id. at lll-1.

112. During the Korean Conflict, U.S. PWs were tortured, beaten, starved and sub-
jected to Communist indoctrination. Over a third of them died in captivity. William P.
Lyons, Prisoners of War and the Code of ConditvaL WaRrR CoLLeGE Rev., Dec. 1967,
at 60, 85; T.R. EHReENBACH, THIs KiND oF WaR 464, 541 (1963). American PWs were also
subject to torture and privation in Vietnamv & SysiL StockpaALE, IN Love AND WAR: THE
STORY OF A FAMILY 's ORDEAL AND SACRIFICE DURING THE VIETNAM YEARS 296 (1984); RBIN-
soN RisNER, THE PassiNG oF THE NiGHT (1973).

113. Rowan Scarboroughemale POWs Abused; Pentagon Accused of Hiding Inci-
dents WasH. Times, June 12, 1992, at A1J).S. Says All POWs in Iraq Were Abused
ORLANDO SENTINEL TRIB., Aug. 2, 1991, at All; #onpA CornuM, SHE WENT To WAR 49
(1992).
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under Geneva Convention lll, regardless of how the repatriation
occurredt'#4 Prisoners of war who agree not to fight again in return for
their release are merely promising to fulfill a preexisting treaty obligation.

Parolees can serve in other capacities for their militaries; they just
cannot again engage in combat against their captors or their captors’ allies.
“The usual pledge given in the parole is not to serve during the existing war
unless exchanged. This pledge refers only to active service in the field
against the paroling belligerent or his allies actively engaged in the same
war."115 Article 117 of the Geneva Convention Il “forbids any repatriated
person to serve in units which form part of the armed forces but does not
prevent their enrollment in unarmed military units engaged solely in aux-
iliary, complementary or similar work:¥® In addition, returning PWs are
potentially a good intelligence sme, and wald be in a position to pro-
vide excellent training to friendly combatants.

For these reasons, an amendment to the Code of Conduct is in order.
The last sentence of Part 3 of the Code of Conduct should be replaced by
a sentence reading: “If offered, and approved by my senior officer in com-
mand, | may accept a simple parole, the terms of which may only be a
pledge not to engage in combat against my captors or their allies again in
return for my release to friendly forces.”

The parole should not be confined to the officer ranks, but should be
available to enlisted PWs, as well. The historical rationale of confining
parole to officers, that only officers can be trusted to comply with their
word, has outlived its usefulnel8. The traditional requirement that the
senior ranking officer approve the parole is still a useful check on a parole
system, however.

In addition to preventing needless suffering by U.S. PWs, there are
other advantages to permitting them to return from captivity on parole.
Adopting a parole policy would end the U.S. military’s duplicitous practice
of ignoring violations of the Code of Conduct. According to Admiral

114. Geneva ConvenTion I, supranote 75, art. 117.

115. Lieber’s Codesupranote 66, art. 130.

116. Geneva ConvenTion COMMENTARY, supranote 86, at 539.

117. It is important to remember that permitting U.S. forces to accept parole would
impose no reciprocal obligation on the United States to grant parole to EPWs. Because the
United States has the resources and the will to treat EPWs properly, a policy of granting
parole to EPWs may offer little advantage to the United States.

118. BorbpwELL, supranote 54, at 243-44.
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Stockdale, “For a military man to accept parole and come home early was
forbidden by the Code of Conduct. Yet our government encouraged and
condoned this sort of releas&® Rather than punishing those who
accepted early release from the North Viethnamese, the DOD allowed PWs
to follow their conscience®? Despite issuing guidance to the aany,

the United States has demonstrated through its deeds that it will not make
its PWSs suffer just to fulfill the Code of Conduct. Unfortunately, espous-
ing policy on the one hand and violating it on the other leaves the question
open, to no benefit. An unclear signal in any area of the Code of Conduct
creates enormous problems for PWs, who rely on the Code as a major
source of discipline and unity!

There are perhaps some disadvantages to removing the proscription
against parole from the Code of Conduct.efEhis certainly the concern
that the permission to accept parole could migrate into something more in
the minds of PWs. The great advantage of the Code of Conduct is clarity;
PWs are not asked to make finstdictions. The main purpose for design-
ing the Code of Conduct was to “provide members of the Armed Forces
with a simple, easily understood code to govern their conduct as American
fighting men."22

As demonstrated above, however, even the Code of Conduct is sub-
ject to various interpretations from the services. Prugh casts further doubt:
“The Code [of Conduct] is probably not designed to prohibit acceptance of
special benefits unless the prisoner is somehow compromised by that
acceptance®®3 Even when the Code of Conduct and DOD guidance pro-
hibit parole, commentators still argue it is leg&l.When logic is lacking,

119. SockpALE, supranote 112, at 296.

120. SeeHolman J. Barnes, JA New Look at the Code of Conduct 49 (April 1974)
(unpublished thesis available in the Air University Library, Maxwell Air Force Base, Ala.).
The failure of military authorities to take action against most returning PWs became an
issue inU.S. v. Garwood20 M.J. 148, 152 (C.M.A. 1985%}ert. denied474 U.S. 1005
(1985), wherein Garwood asserted that he was being punished in contravention of Naval
directives and statements. Garwood’s failure to prevail on the issue was due to his failure
successfully to establish a defense of selective prosecution; the court did not dispute that
there was a policy of non-prosecution for certain PW offenses.

121. SeeBarnessupranote 120, at 49See alspRisNer supranote 112, on the impor-
tance of PW unity and discipline.

122. William P. Lyonssupranote 112, at 60, 66.

123. Prughsupranote 92, at 691.

124. See supraotes 101-107 and accompanying text.
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so is clarity. Incentive to follow the code strictly must also be reduced by
the knowledge that the consequence for violating it appears to be naught.

The United States trusts its combatants terafe complex equipment
in the fog of war. Certainly it can rely on them to understand the concept
of a simple parole.

Another potential disadvantage of permitting parole is that PWs who
accept parole when offered could be seen as breaking faith with fellow
PWs. For example, Vice Admiral Stockd®#fopposed the acceptance of
parole. Itis not clear, however, whether he was totally opposed to the con-
cept of parole or merely opposed to those who accepted parole when it was
a clear violation of the Code of Conduct and a compromising of the pris-
oner.

Herbert Fooks is another example of a military man who believed that
parole was a bad idea. He cited three main objections to continuing the
custom of parolé? It is instructive to examine his objections, which were
the product of that particular moment in history when the United States
decided to end any observance of the custom of parole.

The first objection was that observance of the custom may not be
practical. This objection collapses of its own weight. Frequently, obser-
vance of the Geneva Conventions is not “practical,” yet countries are
obliged by such agreements to make eeffyrt to limit suffeing in war.
Further, just because some countries may not observe the custom should
not preclude fiering parole as an option to nations engaged in armed con-
flict.

Fooks’ second objection was that the nature of avarhad changed
so that he believed that the nation with the strongest material, not the great-
est personnel, had the advantage. He thought, in other words, that PWs
would essentially becomeeélevant. This belief is untenable. A military’s
greatest resource is its people. “People are the decisive factor it®var.”
In modern warfare, people are the most important elef&iio maintain

125. Vice Admiral James Bond Stockdale, USN (ret.) was a PW in North Vietnam from
1965-73. He was the senior Naval Service PW.

126. Fooks, supranote 7, at 301.

127. U.S. BP T oF AIR Forcg, AIR Force MANUAL 1-1, Basic AEROSPACEDOCTRINE OF
THE UNITED StaTES 18 (Mar. 1992).

128. THE JoINT CHIEFS OF STAFF, JINT PuB. 1, bINT WARFARE OF THE U.S. ARMED
Forces 2-3 (11 Nov. 1991).
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the effectiveness of the people who fight wars, it is vital to maintain
morale. Parole is an extraordinary morale program; a chance for PWs to
return home safely and with honor.

The final objection to the custom of parole that Fooks expressed was
that “modern” war caused the mobilization of nearly the entire nation;
thus, farmers, factory workers and everyone involved with production is
indirectly connected with the war. His argument was that permitting
paroled combatants to engage in even these innocuous tasks could lead to
objections by the paroling power. In fact, Fooks’ “modear'vis a hing
of the past. Now the most common conflict, the type the U.S. military pre-
pares for, is the operation other than war. An operation other than war may
be a peace keeping or humanitarian mist8nkor this type of conflict,
frequently only a small military unit mobilizes. The sponsoring nation
may barely know the operation is ongoing. Further, even if a nation fully
mobilizes, the paroling power has no valid objection to production related,
or even military training, activities. Parolees can legally engage in any
activity that is not combat against the paroling country or its dfifes.

Fooks’ concernarenot the only ones, of course. More recently, there
have been two additional ones that have come to the forefront. The major
reasons parole has been prohibited are that “the enemy never offers parole
unless it is to his advantage. Secondly, the POW who enters into a parole
agreement with the enemy cannot be trusted by his fellow prisotérs.”

Itis true that the enemy may try to use the granting of paroles to some
advantage. There are two considerations here, however. First, is there any
advantage to be gained? Granting parole may garner some international
acclaim, but the long-termffect of that praise on a na’s war effort is
bound to be minimal. While the importance of national and international
support for a waeffort should not be minimized, these issues are no dif-
ferent than any compliance with international law. Compliance may bring
political support; noncompliance may bring opprobrium. This in no way
mandates againstincluding parole as one of the legitimate components of

129. &Nt Pus. 3-07,supranote 111, at IlI-1.
130. See supraotes 114-116 and accompanying text.
131. Lyonssupranote 112, at 70.
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international law. Further, this issue only goes to whether a power might
choose to fier parole, and not the propriety dfaving acceptance.

The greatest advantage to the paroling power may be that it can con-
serve resources thabuld otherwise be used caring for EPWs. Resources
may be so scarce that they are insufficient to properly support EPWs, as
was the case at Andersonville, for instak®eln those instances it seems
the United States would trade the small advantage to a probably faltering
enemy for the proper care and treatment, at home, for its Rysbenefit
gained by the paroling power must be balanced against the benefit to the
paroled PWs. It is an enormous boon to return home rather than waste
away in a PW camp. Returning PWs also avoid the morale drag on active
troops that can occur when their comrades are detained for a lengthy period
and mistreated.

The propaganda concerns arise largely because of events occurring
during the Vietnam conflict. North Vietham’s early releases of American
PWs were accompanied by anti-U.S. propagdfd&ven if a future U.S.
adversary were able to mount a propaganda machine as successfully as the
North Viethamese, safely returned PWs are worth the price. Allowing
parole does not permit PWs to make disloyal statements. Within the law,
therefore, damaging statements by American PWs would be no more
likely under a parole system than under the current system. Of course,
authorities of the releasing power can say whatever they like, with or with-
out a parole.

Lyons’ second concern, that those accepting parole cannot be trusted
by their fellow PWs, would not be an issue if parokrevexplicily autho-
rized by the Code of Conduct and only allowed under honorable circum-
stances. Both of these conceans brought to life by the experiences of
Admiral Stockdale who wrote:

[N]o prisoner in North Vietham was given freedom without
“paying them back” with freely given anti-American propa-
ganda. When the announcement was made on the prison loud
speakers that three Americans were being given release from
prison, we all had the pleasure of hearing a tape recording from

132. The wretched conditions at Andersonville have been well documented. A short
description is available infaice CatTon, A STiLLNESS AT APPOMATTOX 278 (1953); a com-
plete description in 88ERT VAUGHAN, ANDERSONVILLE (1996).

133. Barnessupranote 120, at 123 n.166. For example, antiwar activists went to
Hanoi to escort many “early release” PWs back to the United States.
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each of them urging we who stayed behind to wake up and see
the evil of the war and the honor of the Vietnamese People. They
urged us to follow in their footsteps. We could tell from the
sound of their voices that they had not been physically forced to
make those tapes. They were singing like birds and leaving the
rest of us to sweat it out. To accept parole in our prisons was to
be on the outside of old prisoner friendships for the rest of your
life. You were entering the world of an outc&¥t.

VIl. Summary

In short, the only valid objection to resurrecting the concept of parole
is that an enemy of the United States may ignore the option and choose not
to parole U.S. PWs. Sitill, nothing is lost biyesing the option. It is also
possible that, in its own selfish interest, a country nféer o parole pris-
oners of war. After all, use of parole can liberate guards and supplies that
would otherwise be used to secure and care for PWs for more proactive
warfighting activities!3®

Although at first the parole proscription seems logical, that impres-
sion fails under closer scrutiny. Parole is certainly not the answer to all the
problems of PWs. Perhaps no belligerent will ever offer a parole. If even
one PW could benefit from the system, however, the United States should
offer the option. It could be one small step on the path toward more
humane treatment of PWs.

Parole systems have not always been successful, and this one will
surely have its problems. There will be those who pledge on their honor
not to return to combat who do so anyway. However, while parole is not a
perfect salition, it has had enough utility to exist in some form for many
hundreds of years. After a brief hiatus of about a century, perhaps it is time
to give it another try.

134. Letter from Vice Admiral Stockdale to the author (Feb. 13, 1997). Such disloyal
statements were wrong at the time, and would still be wrong if parole were permitted by the
United States.

135. BARKER, SUpranote 78, at 183.
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