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THE UNITED STATES AND THE DEVELOPMENT
OF THE LAWS OF LAND WARFARE

CapPTAIN GRANT R. DoTy?
I. Introduction

Historian Geoffrey Best has called the period from 1856 to 1909 the
law of war’s “epoch of highest reputé.The defining aspect of this epoch
was the establishment, by states, of a positive legal or legislative founda-
tion superseding a regime based primarily on religion, chivalry, and cus-
toms?2 It is during this “modern” era that the international conference
became the forum for debate and agreement between states and the “mul-
tilateral treaty” served as the positive mechanism for codificétion.

While the two major “stream8or “currents® of the laws of war
(“The Hague Laws” and “Geneva Laws”) can trace their beginnings to this
epoch, it is the history of “The Hague Laws” which most closely corre-
sponds with this remarkable period. This article examines The Hague
“stream” with a particular focus on the United States’ role in codifying the
laws of land warfare. Specifically, this article seeks to establish a defini-
tive link between General Orders No. 100 issued by the United States in
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1863 (often referred to as the Lieber Cdaa)d The Hague Convention IV
Respecting the Laws and Customs of War on Land ratified in 8907.

While anticipating that this historical research would benefit political
scientists interested in examining how variations in a state’s relative power
over a period of years affected its ability to develop and influence interna-
tional laws and regimes, this analysis may also have significant legal
implications. First, the Vienna Conventforecognizes that, though a
treaty’s text is the primary tool jurists use to interpret and apply the con-
ventional law emanating from a particular treaty (such as the laws of land
warfare in Hague Convention V), it alaffirms the relevance of the “leg-
islative history [or]travaux preparatoire$1? Therefore, if the link
between codes is not merely circumstantial and tangential but is rather
explicit and sequential, in other words if each code served as the basis for
the subsequent code, tinavaux preparatoiresf Hague Convention IV of
1907 would logically include the entire history from the Lieber Code
onward.

Second, given that the laws of land feae are based largely on cus-
tomary law, they gain strength from evidence of “both extensive and virtu-
ally uniform” practice!! Therefore, a more comprehensive historical
awareness of the durability and depth of The Hague Law’s roots can only
help to enhance the legitimacy and strength of the laws themselves. Spe-
cifically, if this research confirms, as some assert, that America has played
the “leading role in the codification of the laws of withis could assist
United States military legal advisors and manual writers in more effec-

7. Available inINsTRUCTIONSFOR THE GOVERNMENT OF ARMIES OF THE UNITED STATES
IN THE FiELD (Government Printing Office 1898) (1868 printed inTHE LAws oF ARMED
ConNFLIcT: A CoLLEcTION oF CoNVENTIONS, REsoLuTioNs AND OTHER DocumENTS 3-23
(Dietrich Schindler & Jiri Toman eds., 1988) [hereinafter Lieber Code].

8. Available in2 PapErRs RELATING TO THE FOREIGN RELATIONS OF THE UNITED STATES:
1907, at 1204-16 (U.S. Dep't of State ed., 1910); amdHRcue CoNVENTIONS AND DECLA-
RATIONS OF 1899aND 1907 (James Brown Scott ed., 3d ed. 19®)inted inTHE LAws oF
ARMED CoNFLIcT. A CoLLEcTION oF CONVENTIONS, RESOLUTIONS AND OTHER DOCUMENTS 63-
92 (Dietrich Schindler and Jiri Toman eds., 1988) [hereinafter Hague Convention 1V].

9. Often called the “Treaty on Treaties” aadhilable inU.N. Doc. A/CONF 39.27
(1969), 1155 U.N.T.S. 336eprinted in63 Awv. J. NL. L. 875 (1969) (signed at Vienna 23
May 1969; entered in to force 27 January 1980; not in force for the United States). M
W. Janis, AN INTRODUCTION TO INTERNATIONAL LAaw 14 n.19 (2d ed. 1993).

10. Awis, supranote 9,at 29.

11. Id. at 46 (citing North Sea Continental Shelf Cases, 1969 I.C.J. 356#)also
The Paquete Habana, 175 U.S. 677 (1900).

12. 1 THe Law oF WaR: A DocuMENTARY HisTory xxii (Leon Friedman ed., 1972).



226 MILITARY LAW REVIEW [Vol. 156

tively communicating the “gravity and preeminence” of particular norms
to their commanders Such knowledge could be of great value to Amer-
ican military lawyers.

While not intending to produce a detailed genealogical analysis of
each particular article in every existing code, it soon became obvious that
the assignment of paternity, from one code to another, was desirable. For
if it were demonstrated that an indisputable and sequential thread did exist,
scholars could examine code revisions temporally and research records
related to those modifications to ascertain what state, non-state, or individ-
ual actors brought about particular changes and why.

Albeit subtle allusions to, or inference of, an inter-connectedness
between codes, historians and jurists have failefdyas | cald ascertain,
to offer explicit proof that a thread truly existed. Therefore, after a brief
description of three preparatory cerdncesyhich served as precedents
for the more ambitious attempts at creating a comprehensive code govern-
ing the laws of land warfare, this article undertakes the task of proving
paternity. This analysis will demonstrate the unambiguous evolution start-
ing with the Lieber Code used during the American Civil War through the
Russian Proposal for the Brussels Gwahcé* and the resulting Brussels
Declaration of 18743 via Convention Il of the 1899 Hague Peace Confer-
encel® and finally ending with Convention IV of the 1907 Hague Peace
Conference which is still in force today.

In addition to the implications for international law, proof of a link-
age, coupled with thfact that these codes@ved exclusively within the

13. W. Michael Reisman & William K. Leitzaoving International Law from The-
ory to Practice: The Role of Military Manuals in Effectuating the Laws of Armed Conflict
in 64 Wnimep States NavaL WaR CoLLEGE INTERNATIONAL Law Srubies, THE Law Or NavaL
OperaTIONS 1, 5-6 (Horace B. Robertson, Jr. ed., 1991).

14. Available inBriTist PaRLIAMENTARY PaPERs MisceLLaneousNo. 1, 1874, C. 1010,
at 12-17 [hereinafter Russian Proposal].

15. Available inBriTisH ParRLIAMENTARY PaPErs MisceLLaneousNo. 1, 1875, C. 1128,
at 157-82; and Ae Laws or ARMED ConFLIcT: A CoLLECTION oF CONVENTIONS, RESOLUTIONS
AND OTHER DocumenTs 25-34 (Dietrich Schindler & Jiri Toman eds., 1988) [hereinafter
Brussels Declaration].

16. Available inPapers RELATING TO THE FOREIGN RELATIONS OF THE UNITED STATES:
1899, at 537-47 (U.S. Dep't of State ed., 188)rinted inTHe HAGUE CONVENTIONS AND
DecLARATIONS OF 1899anD 1907 (James Brown Scott ed., 3d ed. 1968)jrinted inTHE
LAaws oF ARMED CoNFLICT: A CoLLEcTION oF CoNVENTIONS, REsoLuTioNs AND OTHER Docu-
MENTS 63-93 (Dietrich Schindler & Jiri Toman eds., 1988) [hereinafter Hague Convention

In.
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proceedings of the three above-mentioned conferences, makes examina-
tion of the United States’ role, or any actor for that matter, much easier.
Subsequent analysis will conclusively demonstrate that the United States’
role in the development of the laws of land warfare during this “stream”
was insignificant.

II. Groundwork (1856-1868)

“Until the mid-nineteenth century the law of war, although increas-
ingly well-developed, remained, with few exceptions, inrdam of cus-
tomary international law®” While a few bilateral exceptions exist€dt
was not until 1856 that states made the first “multilateral attempt to codify
in times of peace rules which were to be applicable in the event offvar.”

In what Geoffrey Best calls the first “statutory measure” of this
period?° the Declaration of Paris of 16 April 1856, consisted of four arti-
cles which abolished privateering, addressed maritime neutrality, and iden-
tified elements of a binding blockadk.While negotiated by only seven
states’?2 most sea powers later acceded to this multilateral declafétion.
The United States, on the other hand, did not sign this declaration.

The Geneva Convention for the Amelioration of the Condition of the
Wounded in Armies in the Field of August 1864ollowed the Declara-
tion of Paris. The result of a fifteen state conference, this “brief and busi-
nesslike document [of] no more than ten articles” formalized the red cross
as a symbol of neutrality and proclaimed the neutrality of the sick,
wounded, and those thaared for then?> The Geneva Convention was
initially signed by nine states but “in the course of time almost all the civ-

17. Howard S. LevieThe Laws of War and Neutralitin NationaL SecuriTy Law
307, 308 (John Norton Moore et al. eds., 1990).

18. Article XXIV of the bilateral Treaty of Commerce and Amity between the United
States and Prussia, dated 1785 (8 Stat. 84), specified how prisoners of war should be treated
if the two states should enter into a war. Additionally, Russia and the United States had an
agreement, signed in 1854 (10 Stat. 1105), that pertained to the rights of neutralétat sea.
at 308-09.

19. Id. at 309.

20. Besr, supranote 2, at 139.

21. BrimisH Srate Papers 1856, Vol. LXI, eprinted inTHe Laws oF ARMED CONFLICT:

A CotLLEcTioN oF CONVENTIONS, REsoLuTioNsg AND OTHER DocumenTs 787-90 (Dietrich
Schindler & Jiri Toman eds., 1988) [hereinafter Paris Declaration].

22. The seven powers were: Austria, France, Prussia, Russia, Sardinia, Turkey, and
the United Kingdom.Id. at 789.

23. (pPENHEIM SUpranote 3, at § 68.
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ilized states acceded® The United States again did not participate nor
did it accede to this convention until 1882 because of its tradition avoiding
“entangling [European)] alliances”

The final, what may be called preparatory conference—with a narrow
scope, but multilaral nonetheless—was the St. Petersburg Conference of
186828 Asserting, significantly, “that the only legitimate object which
States should endeavor to accomplish during war is to weaken the military
forces of the enemy,” the resulting declaration stated simply that no con-
tracting parties would use any exploding or flammable projectile under
400 gramg? As Roberts and Guelff note, this declaration is “regarded as
expressing . . . the customary principle prohibiting the use of means of war-
fare causing unnecessary suffering” and “led to the timlopf other dec-
larations renouncing particular means of warfare” at The Hague in 1899
and 19070

It is in the context of these initial attempts at codifying the customs
related to war that the three more comprehensive conferences (i.e., Brus-
sels in 1874; The Hague in 1899; and The Hague in 1907) need to be

24. For the actual text of the Convention for the Amelioration of the Condition of the
Wounded Armies in the Field, se&elLaws oF ARMED ConFLIicT: A CoLLECTION oF Con-
VENTIONS, REsoLuTIONS AND OTHER DocumenTs 279-83 (Dietrich Schindler and Jiri Toman
eds., 1988). While the conference which resulted in the Geneva Convention was eventually
sponsored by the Swiss Confederation, Henri Dunant (he was also known as J. Henry Dun-
ant) a civilian who consequently won the first Nobel Peace Prize, inspired it. Mr. Dunant,
upon seeing the carnage of the battle of Solferino in 1859 was moved to write an influential
book, uveNIrR be SoLreriNO (1862), which proposed the establishment of an international
organization which would work with their governments in order to care for sick and
wounded soldiers in war. -&HUR Nusssaum, A Concise HisTory oF THE Law oF NATIONS
218-19 (1947).

25. Besrt, supranote 2, at 150.

26. (CpPENHEIM Supranote 3, at § 68.

27. NussBaum, supranote 24, at 219-20. According to Nussbaum, the United States’
eventual official adherence to Geneva in 1882 was the result of the “long and vigorous cru-
sade” led by Clara Barton. Despite its tardy accession, the United States never expressed
opposition to its elementdd.

28. Available inBriTisH ParLIAMENTARY PaPErSLXIV (1869), reprinted inTHE Laws
oF ARMED ConFLIcT: A CoLLEcTION oF CoNVENTIONS, REsoLuTioNs AND OTHER DOCUMENTS
101-03 (Dietrich Schindler and Jiri Toman eds., 1988).

29. DocumentsoN THE Law oF War 30-31 (Adam Roberts and Richard Guelff eds.,
1982) [hereinafter BcumeNnTs].

30. Id.at 29-30.
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viewed. Before proceeding, however, let us briefly examine the Lieber
Code of 1863.

lll. The Lieber Code! The Root of the Family Tree, not a “Quarry”

The United States’ role with respect to the laws of war is most obvi-
ous in the case of Francis Lieber’s code or General Orders 100. On 17
December 1862, during the American Civil War, Francis Lieber and four
general officers weresaigned the task of “[proposing] amendments or
changes in the Rules and Articles of War, and a Code of Regulations for
the government of armies in the field, as authorized by the laws and usages
of war.”32

By May 1863, the Adjutant General's Office issued the fruits of Lie-
ber’s effort$2 in the form of “General Orders 100: Instructions for the
Government of Armies of the United States in the Fiéfd Although it
was issued as an order to American soldiers in an internal conflict and was
therefore not international in nature, the United States Military Tribunal at
Nuremberg noted that army regulations (like, one must assume, the Lieber
Code) while not international laper se “might have evidentiary value,
particularly if the applicable portions had been put into general praéfice.”

After an initial daft of his code had been completed on 20 February
1863, Lieber wrote General Halleck, commander of Union forces at the
time and a student of international law, stating that “nothing of the kind
exists in any language” and that he “had no guide, no ground-work, no
text-book.® While stating a bit dramatically that his “guides” were sim-
ply “[u]sage, history, reason, and conscientiousness, a sincere love of truth,

31. Lieber Codesupranote 7.

32. George B. Davidoctor Francis Lieber’s Instructions for the Government of
Armies in the Fieldl Am. J. NT'L Law 13, 19 (1907). Although Francis Lieber was an
American, he was born in 1800 in Germany. Between 1815 and 1826 he served in the Col-
berg Regiment under Bluecher, was wounded at Namur, and fought briefly in the war for
Greek independence. He sought political asylum in England in 1826 and arrived in the
United States soon afterwards. After teaching at the University of South Carolina for some
time, he later moved to New York City where he taught at Columbia Univelditat 13.

Dr. Lieber died in 1872.

33. There is little evidence that the four general officers did much more than review
Lieber’s draft and make minor changéd. at 19-20.

34. Lieber Codesupranote 7.

35. Reisman & Leitzasupranote 13, at 8 (citing 11rIaLs oF WAR CRIMINALS BEFORE
THE NUREMBERG MILITARY TRIBUNAL 1237 (1950)).

36. Lettereprinted inDavis, supranote 32, at 19-20.
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justice, and civilization” it seems evident that he produced, as he had
claimed, “the law and usage” of war as it existed at the #fmAs the
Supreme Court establishedTihe Paquete Habaria 1900 after the Span-

ish American War, evidence of such “ancient usage . . . ripening” contrib-
utes to customary la¥.

In a later letter (20 May 1863) written after the issuance of General
Orders 100, Lieber told Halleck immodesfyhat “it will be adopted as
basis for similar works by the English, French, and Germans . . . . [and] is
a contribution by the United States to the stock of common civilizaffon.”
While one should always read self-appraisals skeptically, his assessment,
as we will se¢l was not illusory. In addition to the fact that “similar man-
uals or codes were issued by Prussia, 1870; The Netherlands, 1871;
France, 1877; Russia, 1877 and 1904; Serbia, 1878; Argentina, 1881;
Great Britain, 1883 and 1904; and Spain, 18%3t8 greatest impact has
been on international codes.

Representative of many recent historians and legal scholars who have
written on the subject, GHfeey Best notes that “[Francis] Lieber’s code .
. . served as the quarry from which all subsequent codes weré3cut.”
While a cursory examination of the Lieber Code and later international
codes suggests the veracity of Best’s conclusion, this colorful and figura-
tive language is misleading. Specifically, this incorrectly implies that legal
scholars, military offters, and d¢lilomats kept going back to this “quarry”
when they met and wrote subsequent codes. Because this article proves
that the Brussels Declaration, Hague Convention Il and Hague Convention
IV were actully sequential, unless the Lieber Code had an impact on the
Russian Proposal or the resulting Brussels Declaration (1874), it logically
has had no effect at all. Because this article will show that it did have an
effect on hose two documents, its subsequent roleefoee, in deviop-

37. Id. at 20.

38. Jnis, supranote 9, at 44 (citing 175 U.S. 677 (1900)).

39. In addition to immodesty, he was perhaps a bit sycophantic, for Halleck was con-
sulted and finally approved of the ordersav3, supranote 32, at 20.

40. Letterreprinted inDavis,supranote 32, at 20-21.

41. See infranotes 84-101 and accompanying text.

42. LesLie C. GReeN, THE CoNTEMPORARY LAw oF ARMED CoNFLICT 27-28 (1993).

43. Best, supranote 2, at 171. For an example of this tendency in legal texts as well,
see BwarRD KwakwaA, THE INTERNATIONAL LAw oF ARMED CONFLICT. PERSONAL AND MATE-
RIAL FiELDS OF AppLIicATION 11 (1992).
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ment of the laws of land warfare was not as a “quarry” but as the root of
The Hague Laws’ family tre#.

While this may appear as semantic quibbling, the distinction is signif-
icant beyond mere historical trivia. Specifically, proof of this assertion
would provide the opportunity for historians, political scientists, and legal
scholars to better trace the evolution of certain rules and note the factors
and actors that influenced particular changes. Furthermore, as the intro-
duction notes, this would also contribute to our grasp of customary law, the
travaux preparatoire®f The Hague Laws, and to a more effective presen-
tation of the “gravity and preeminence” of particular norms to United
States commandef?.

IV. Genealogy

Given the absence of any source that explicitly elucidated the connec-
tions from code to code, this next section is an attempt to do jusfthat.

44. See infranotes 84-101 and accompanying text. See also Telford Taylor’s Forward
in 1 THe Law oF WAR: A DocumENTARY HisToRy, supranote 12, at xv, for a more apt anal-
ogy with a “cornerstone,” yet one that neither Taylor nor the editor (Friedman) adequately
prove.

45. See supranotes 9-13 and accompanying text.

46. An article by article relationship for each of these five codes is presented in a
hypertext format as well as excerpts of this paper on the World Wide Web. Grant R. Doty,
The Laws of War Genealogy Projedtttp://www.dean.usma.edu/socs/grdoty/laws_war/
lawshome.htm> [hereinafter Genealogy]. Visitors to this web site may click any article
from any code and this site will provide a genealogical listing of that particular article (i.e.,
from the Lieber Code of 1863, to the Russian Proposal for the Brussels Conference of 1874,
to the resulting Brussels Declaration of 1874, to the Hague Convention Il from the Hague
Conference of 1899, and finally to the Hague Convention IV from the Hague Conference
of 1907). For example, if you click “Article 40" from Hague Convention 1V, this site will
“jlump” to the “MASTER” document which will list:

* Art. 40 (Hague Convention IV, 1907). Any serious violation of the armistice by one
of the parties gives the other party the right of denouncing it, and even, in cases of urgency,
of recommencing hostilities immediately.

* Art. 40 (Hague Convention Il, 1899). Any serious violation of the armistice by one
of the parties gives the other party the right of denouncing it, and even, in case of urgency,
to recommence hostilities at once.

* Art. 51 (Brussels Declaration, 1874). The violation of the armistice by one of the par-
ties gives the other party the right of denouncing it.

» Art. 67 (Russian “Proposal,” 1874). The violation of the clauses of an armistice by
either one of the parties, releases the other from the obligation of carrying them out, and
warlike operations may be immediately resumed.

* Art. 145 (Lieber Code, 1863). When an armistice is clearly broken by one of the par-
ties, the other party is released from all obligations to observe it.
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The best way to demonstrate a nexus between various conferences and
codes is to begin with the most recent convention during this period and
work backwards.

A. Hague Convention IV (1907

In the case of The Hague Laws related to land warfare, the most recent
code of this epoch is Convention IV Respecting the Laws and Customs of
War on Land stemming from the 1907 Hague Peace Confeténkethe
Russian proposal for this conference noted, one of the four agenda items
was consideration of “[a]dditions to be made to the provisions of the con-
vention of 1899 [Hague Convention I1] relative to the laws and customs of
war on land . . . #° Given the use of Convention Il of 1899 as the starting
point for the 1907 conference one could logically conjecture that the
resulting code would bear strong similarities. This assumption is correct.

As the conference transcript®nd an article by article comparisén
confirm, “the revision of [Conventioll] was notundertaken with a view
of recasting them but only in order to make amendments in points of detail,
and the alterations [made] no very material changfeg€ach Hague Con-
vention IV article save one has a close predecessor in the 1899 code. Even
the verbiage barely changed; specifically, “that it was found necessary to
modify but eleven of the original [Convention 1] articles, and to add but
three paragraphs . .>%is further incontestable evidence of consanguinity.

47. Hague Convention I'gupranote 8.
48. As Schindler and Toman note:
[tlhe provisions of . . . [Convention IV, like Convention II] are consid-
ered as embodying rules of customary international law. As such they
are also binding on states which are not formally parties to them . . .
[additionally these rules] were partly reaffirmed and developed by the
two Protocols Additional to the Geneva Conventions of 1949, adopted in
1977.
THE LAaws oF ARMED CoNFLICT. A CoLLECTION oF CONVENTIONS, REsoLuTIONS AND OTHER
DocumenTts 63 (Dietrich Schindler & Jiri Toman eds., 1988) [hereinafter Schindler &
Toman].

49. 2 RrersRELATING TO THE FOREIGN RELATIONS OF THE UNITED STATES: 1906, at 1629-
31 (U.S. Dep't of State ed., 1909) [hereinafter 2 FRUS 1906].

50. 1 RoceebiNcsoF THE HAGUE Peace CoNFERENCES THE CoNFERENCEOF 1907, RE-
NARY MEETINGS oF THE CoNFERENCE83-85 (Division of International Law of the Carnegie
Endowment for International Peace trans., James Brown Scott ed., 1920) [hereinafter 1
ProceebinGgs1907].

51. SeeGenealogysupranote 46.

52. ALEXANDER PeARCE HiGGINSs, THE HAGUE PEACE CONFERENCESAND OTHER INTERNA-
TIONAL CoNFERENCESCONCERNING THE LAws AND Usacesor War 261 (1909).
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In fact, in Schindler and Tomanhe Laws of Armed Conflicts: A Collec-
tion of Conventions, Resolutions, and Other Documéhnésconventions
are printed side-by-side, “[a]s the two versions . . . diffdy slightly from
each other. . . % Given such proof, it is not surprising that scholars do not
miss this obvious connection between these two codes.

B. Hague Convention Il (1899)

Establishing paternity for Convention Il with Respect to the Laws and
Customs of War on Land and the annexed Regulations of the 1899 Hague
Peace Conference is more problematidthdugh the 1899 conference
agendaf which included an item listed as “the revision of the declaration
in regard to the laws and customs of war, elaborated in 1874 by the Brus-
sels conference argtill remaining unratified *” seems to communicate its
kinship, the issuance of ti@xfordManuaP®in 1880 has often misled stu-
dents of international law.

Published by the Institute of International Law (founded in 1873 with
the urging of Francis Lieb#&), this manual’s pffacenotes:

It may be said that independently of the international laws exist-
ing on the subject, there are day-to-daytain pringles of jus-

tice which guide the public conscience, which are manifested
even by general atioms, but which would be well to fix and
make obligatory. This is what the Conference at Brussels
attempted . . . and it is what the Institute of International Law, in
its turn, is trying to-day to contribufé.

53. GorceB. Davis, The Amelioration of the Rules of War on Lapdw. J. NT'L L.
63, 66-67 (1908).

54. Schindler & Tomargsupranote 48, at 63.

55. Hague Convention Isupranote 16.

56. While some sources such as terrucTionsTo THE AMERICAN DELEGATESTO THE
Hacue Peace CoNVENTIONS AND THEIR OFFiciAL REPoRTS3-5 (James Brown Scott ed., 1916)
[hereinafter U.S.NsTrRucTioNsAND ReporTd have listed eight themes or subjects, the
United States Department of State lists only seven in Count Mouravieff's second circular.
PaPERS RELATING TO THE FOREIGN RELATIONS OF THE UNITED StaTES. 1898, at 551-53 (U.S.
Dep't of State ed., 1901) [hereinafter FRUS 1898]. Regardless, the laws and customs of
war are referred to in the next to the last agenda item (sixth or seventh).

57. FRUS 1898upranote 56, at 552.

58. The authentic text was in French and wasslatedandreprinted inEnglish in
RESOLUTIONSOF THE INSTITUTE OF INTERNATIONAL LAaw 26-42 (James Brown Scott ed., 1916).
Schindler & Tomansupranote 48, at 35-48.

59. ThHomas E. HoLLAND, StupiEs IN INTERNATIONAL LAaw 88 (1898).



234 MILITARY LAW REVIEW [Vol. 156

It is this manual’s historical placement between Brussels in 1874 and
The Hague in 1899, as well as its reference to Brussels, which seems to
have caused many scholars to assume that there is some clear relationship
between them. An example of this tendency is L.C. Green’s comment that
the Oxford Manualis “equally important” as the Brussels Declaration and
that the two documents “provided the basis on which the Hague Conven-
tion of 1899 concerning ware on land restedf? Perhaps more of a con-
cern is Schindler and Toman'’s inclusion of the text of this manual in their
collection of texts and their comment that “[m]any of the provisions of the
two Hague Conventions can easily be traced back to the Brussels Declara-
tion and theDxford Manual:®2 This chronologically-based analysis, how-
ever, is simply wrong and misleading to scholars who rely on Schindler
and Toman'’s selection of codes.

In addition to the fact that the texts of The Hague deliber&faos-
firm that the Brussels Declaration of 1874, and not@xérd Manual,
served as the organizing document and touchstone throughout the various
debates, an article by article comparison of the codes clearly indicate that
the latter’s impact was insignificant. In fact, any similarities between the
Oxford Manualand Convention Il are due to the manual’s replication of
large parts of the Brussels Declaration. Haddk#ord Manuahever been
published it seems unlikely Convention Il would have been significantly
different.

Specifically, it is clear from a detailed comparative analysis of the
Brussels Declaration and Convention Il that, notwithstanding minor revi-
sions, only eight articles were newly created at The Hague in 1899 and
only two Brussels’ articles were completely abanddifeddost impor-
tantly, none of those newly created articles were derived fror@xifierd
Manual In comparison, eighteen articles in Convention Il (almost a third)
have no predecessors in B&ford Manual While the manual may have
contributed to the debate of the period, this analysis demonstrates clearly

60. Schindler & Tomarsupranote 48, at 36.

61. LesLiE C. GReeN, Essayson THE MoperN Law oF WaR 88 (1985).

62. Schindler & Tomargsupranote 48, at 25.

63. THE ProceepINGSsOF THE HAGUE Peace CoNFERENCES THE CoNFERENCEOF 1899, at
50-69, 474-578 (Div. of Int'l Law of the Carnegie Endowment for Int'| Peace trans., James
Brown Scott ed., 1920) [hereinaftexdeeepincs1899].

64. SeeGenealogysupranote 46.
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that its value in the development in the laws of war has been misrepre-
sented.

The importance of this analysis should not be understated. One may
now conclude emphatically that the unratified Brussels Declaration was
the sole and significant predecessor of Hague Convention Il (1899) in this
law of land warfare family tree. e the laws of land warfare would be
no less valid if they had evolved outside of mulétat conferences (e.g.,
the Oxford Manua), the fact that they did allows scholars to trace their
development more clearly by simply examining the very detailed confer-
ence minutes and notes. Had @xford Manualbeen in the family tree
such an inquiry would be more difficult if not impossible. Furthermore,
one can now reasonably endeavor to useezente procatngs for Brus-
sels and The Hague Conferencesragaux preparatoiregor The Hague
Laws and to ascertain thénited States or any actor’s role in evolution of
the laws of land warfare.

C. Brussels Declaration (1873)

The study of the Brussels Conference of 1874 is difficult because the
resulting “declaration” was never ratified. While it is true that primary
source information (English language) is available in the form of dis-
patches from the British delegate to the conferéhtlee United States’
absence contributes to the paucity of secondary sources on the &Ubject.

As a result of this dearth of material on Brussels, it is not surprising
that few historians or legal scholars address this conference and the result-
ing declaration in much detail. This is despite the fact that it served as the

65. Brussels Declaratioaupranote 15.

66. See infranote 79 and accompanying text.

67. See infranotes 107-113 and accompanying teRut seeBesT, supranote 2, at
345-46 n.43. Best comments in this endnote that following the conference, “[e]very inter-
national lawyer, | believe, felt obliged to publish something about [Brussels].” He offers,
however, only one English language secondary source and then only a chapter as an exam-
ple: THomas E. HoLLAND, Stubies IN INTERNATIONAL Law ch. 3 (1898). Furthermore, a
recent (18 February 1998) subject search of the Library of Congress catalog at <http://web-
pac.library.yale.edu/webpac-bin/wgbro-ker?02182215113431+%2Daccess+top%2ELib%
5FCong> reveals that only two items exist: one short document written in 1874 and another
(in French) written in 1974. drReicN AFFAIRS COMMITTEES OF YORKSHIRE, THE BRUSSELSCON-
GRESSAND DECLARATION OF PARIS: To THE QUEEN'S MoST EXCELLENT MAJESTY, THE HUMBLE
AND LovAL PeTiTioN oF THE FOREIGN AFFAIRS COMMITTEES OF YORKSHIRE, ASSEMBLEDIN CON-
FERENCEAT KEIGHLEY, MARcH 28, 1875 (1875);5hN DE BREUCKER LA DECLARATION DE
BRUxELLES DE 1874 MNCERNANT LEs Lois ET CouNTUMES DE LA GUERRE (1974).
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feeder document for fifty-two out of the sixty Hague Convention Il arti-
cles® While some, including Géfney Besf® and Schindler and Tomd®,

do acknowledge that Brussels did play a role in the development of the
laws of war, there are manytsdars who by their omission of material on
the subject seem to further the notion that it was not significant. For exam-
ple, neither Edward Kwakwa'’s description of the “International Laws of
Armed Conflict in Historical PerspectivE”nor Michael Howard’sThe
Laws of Way2 make any reference to @sels. Even Oppenheim’s trea-
tise International Lawminimizes this conference’s importance anslie

ing declaration by citing Brussels only in a footnote and withefierence

to its role in the lineage in the laws of land warf&€eThis penchant for
inadequately addressing the Brussels Conference, for whatever reason, is
particularly evident in terms of exploring the foundation of its unratified
declaration.

While eventually sponsored by the Russian government, the impetus
of the conference was a privategp called the Society for the Ameliora-
tion of the Condition of Prisoners of WHr.This society’s president Count
de Houdetot, in a letter dated 28 March 1874, citing as precedents both
Geneva and St. Petersburg and addressed to “all the Governments of
Europe,” proposed that states send delegates to a 4 May conference in
Paris to address “the treatment of soldiers who become prisoners dfwar.”

In a 6/18 April® dispatch, Prince Gortchakow of Russia, not only
responded favorably to the society’s invitation, but also noted Russia’s
intention of “laying before the Cabinets a project for an International Code
with the object of determining the laws and usages of warfar&ubse-
quently (17/29 April), the Prince forwarded a thirteen chapter (seventy-one
article) proposal which he intended to serve as a “starting point for ulterior

68. See supraote 64 and accompanying text.

69. Best, supranote 2, at 156.

70. Schindler & Tomarsupranote 48, at 25.

71. Kwakwa, supranote 43, at ch. 2.

72. THE Laws oF WAR: ConsTRAINTS ON WARFARE IN THE WESTERN WoRLD (Michael
Howard et al. eds., 1994).

73. (CpPENHEIM Supranote 3, 88 68, 228 n.2.

74. Russian Proposalpranote 14, at 3.

75. 1d.

76. Russian Old/New dating convention.

77. Russian Proposallpranote 14, at 5-6.
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deliberations, which, we trust, will prepare the way for a general under-
standing” and “definite code’®

An examination of the British delegate’s (Major General Sir Alfred
Horsford) dispatche$ provides precise documentation of the nexus
between the Russian Proposal and the Brussels Declaration. Of particular
note is his comprehensive 4 September 1874 report that first lists the “orig-
inal [Russian] project,” followed by a detailed “résumé of discussion”
about the conference deliberation, followed by the “modified text” of the
Brussels declaratio®. His dispatches can serve as an English speaking
scholar’s window into the conference and furnish a roadmap of the
changes made. An analysis of Horsford’s notes plainly indicates that the
Russian Proposal served as the model for discussion and is closely related
to the final declaration.

Despite this certain relationship between the Russian Proposal and the
Brussels Declaration, the former is perhaps the most slighted branch in the
laws of land warfare family tree. Although it follows that authors who do
not mention Brusset$ also do not address the Russian Proposal, even
those that do mention it often distort its significance.

For example, while Schindler and Toman mention a “draft of an inter-
national agreement concerning the laws and customs of war submitted . . .
by the Russian Government,” their assertion that this “draft” was adopted
with only “minor alterations” (but not ratified), belies the fact that of the
three conferences, there were more discussions and modifications made
between the Russian Proposal and the Brussels Declaration than between
Brussels and Convention Il (1899) or between Convention Il and Conven-
tion IV (1907). While it is true that only four articles in the final declara-
tion have no preecessor in the Russian Proposal, seven articles out of
seventy-one were completely dropped (cangpwith two from Brussels
to Convention Il of 1899 and none between 1899 and 1303)gnificant

78. Id.at5-17.

79. The dispatches can be found in Brussels Declaratipmanote 15. Geoffrey
Best notes that daily dispatches are “a full-looking account” and that his final report is a
“fine summary of it all.” Bsr, supranote 2, at 345-46 n.43.

80. Brussels Declaratioaypranote 15, at 157-82.

81. See supranotes 68-73 and accompanying text.

82. SeeGenealogysupranote 46. Note that the assertion that no articles were dropped
between 1899 and 1907 includes the transfer of articles 57-60 to “Convention (V) respect-
ing the rights and Duties of neutral Powers and Persons in Case of War on Land.” Schindler
& Toman,supranote 48, at 92 n.1.
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structural changes were also made (i.e., chapters and headings). There-
fore, it seems that Schindler and Toman'’s decision not to print the Russian
Proposal in their self-described “comprehensive collectioof texts on

the subject is unwise, especially considering their reproduction of the over-
ratedOxford Manual.

In addition to the problem of not listing the Russian Proposal in col-
lections of codes, the more significant issue is the failure to acknowledge
the Russian Proposal’s undeniable placement in the family tree or the
travaux preparatoire®f The Hague Laws. While perhaps understandable
given the lack of material on the subject, the risks involved are extensive
particularly if scholars attempt to demonstrate, as this article does, the spe-
cific role of various state, non-state, or individual actors in the develop-
ment of the laws of war.

D. Russian Proposal (1874)

The source of the Russian Proposal is perhaps the most difficult to
pinpoint, in large part due to the lack of material on the Brussels Confer-
ence. While research uncovered no writings definitively identifying the
source of the Russian Proposal, a number of participants at Brussels made
later reference to the role of the Lieber Code. For example, one Russian
delegate to both Brussels and The Hague in 1899, Feodor de Martens,
made an “allusion [while at The Hague] to [the Lieber Code] and acknowl-
edgment of its value” relative to Bruss&¥sAdditionally, George B. Davis
wrote that Dr. Bluntschli, a German legal scholar, and the chairman of the
committee on codification at Brussels, admitted that “[i]n the performance
of this duty, his chief reliance was the admirable codification which had
been prepared by Doctor Lieber . . . so that the Brussels code bears in every
article a distinct impression of the [Lieber Code], prepared eleven years
before by his lifelong friend and co-workéf” While these quotes, cou-
pled with the fact that General Orders 100 (Lieber Code) was “the first
official attempt to gather together in one document substantially all the
customary law of war on land} seem to support the conclusion that it
must have played some role at Brussels in 1874, it is not evident that an

83. Schindler & Tomarsupranote 48.

84. Russian Projecsupranote 14.

85. U.S. ksTRucTIONSAND ReEPORTS supranote 56, at 45.
86. Davissupranote 32, at 22.

87. Leviesupranote 17, at 309.
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explicit article by article connection with the Russian Proposal has ever
been established.

Despite testimony from Brussels participants seeming to confirm a
close relationship between codes, some historians still do not even mention
Lieber’s impact on Brussels or the Russian Props@hose that do men-
tion these codes have likely skirted the paternity issue because of the
apparent lack of conclusive proof of the lineage between Lieber and the
Russian project (in comparison with the extensive evidence that exists for
the two Hague Conferences in the form of widely disseminated conference
proceedings). As a result, scholars have either written cryptically that the
Brussels’ “debates were based on a Lieber-like Russian draft®axte”
broadly that the Lieber Code “prepared the way for the calling of the 1874
Brussels Conference and the two Hague Peace Conferencé8 Whife
not incorrect, these claims pty a relationship that may or may not exist.

Legal texts have also been less than clear. While some texts do not
even make reference to Lieber ouBsel! one author who does, writes
simply that the Lieber Code, “served as a model for subsequent codifica-
tion efforts” and doesot even mention the Russian Proposal or Bru§3els.
Oppenheim’dnternational Law which does acknowledge that Lieber did
represent the “first endeavour to codify the laws of war” makes no mention
of any explicit connection between Lieber’s code and the Russian Proposal
(which he does not mention) or the Brussels Declaration (which he men-
tions simply in a footnote€®® The most resolute yet brief expression of a
relationship between these codes can be found in Schindler and Toman'’s
introduction to the Lieber Code. They write:

[The Lieber Code] strongly influenced the further codification of

the laws of war and the adoption of similar regulations by other
states. They formed the origin of the project of an international
convention on the laws of war presented to the Brussels Confer-

88. Seee.g, HowaRrp, supranote 72.

89. Besrt, supranote 2, at 156.

90. DocumeNnTs, supranote 29, at 7.Butseg CaLvin D. Davis, THE UNITED STATES
AND THE FiIRsT HAGUE Peace ConrERENCE(1962). Davis is slightly more helpful acknowl-
edging a close relationship between codes because he cites de Martens as commenting later
that the Lieber Code “inspired much of the work of the Brussels Conferelitat 132.

91. Seee.g, Janis;supranote 9, at 162-76.

92. Kwakwa, supranote 43, at 11.

93. (prPENHEIM SUpranote 3, 88 68, 228 n.2.
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ence in 1874 and stimulated the adoption of the Hague Conven-
tions on land warfare of 1899 and 1997.

Even this passage, however, does not offer incontestable evidence of
the source of the Russian Proposal, like that which exists for the other
codes. Specifically, while the other codes evolved in conferences which
provide researchers evidence in the form of minutes or diplomatic dis-
patches, any proof of similarities between General Orders 100 and the Rus-
sian Proposal beyond mere testimonials from Brussels participants must
come from a detailed comparative analysis of each code.

While any numerical comparison between the 157 article Lieber Code
and the 71 article Russian Proposal is likely to result in the snap judgment
that there could not possibly be a relationship, this is incottelt.fact,
the length of General Orders 100 is due in large part to three factors. First,
many of Lieber’s articles were not “laws” as is the case with thequrely
discussed codes, because of his stylistic use of articles as paragraph marks.
For example, he uses one article (article 54) merely to define “hostages”
and another (article 40) to declare that “[t]here exists no law or body of
authoritative rules of action between hostile armies, except that branch of
the law of nature and nations which is called the law and usages of war on
land.”™® Second, the Lieber Code was written as an order for an army
fighting a civil and not international war. Finally, it was not a consensus
document like the multilateral treaties of The Hague or Brussels. As Tho-
mas Holland wrote in 1898, the Lieber Code was “perhaps unnecessarily
long and minute . . . not wedrranged, and certainly more severe than the
rules which would be generally eméed in a war betweetwo indepen-
dent states?” This critique, however, should not preclude a more mea-
sured judgment based on a detailed analysis of the articles.

Such an analysis is clear. Although fifty-three out of the original 157
were seemingly discarded by the Russian Proposal, it is just as accurate to
stress that only twelve of the seventy-one articles in the Russian Proposal
do not seem to have a predecessor in Lieber’s ¥odiéhile it is true that
the verbiage between the Lieber Code and the Russian Proposal is signifi-
cantly dfferent relative to other codes examined here, the themes and con-
tent are quite simil&®® This methodology of comparing articles together

94. Schindler & Tomarsupranote 48, at 3.
95. SeeGenealogysupranote 46.

96. Lieber Codesupranote 7.

97. HoLLanD, supranote 59, at 85.

98. SeeGenealogysupranote 46.
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with the allusions to the Lieber Code made by Brussels’ participghts,
including Russians, does seem to provide substantial evidence of a direct
genealogical relationship.

E. Lieber to the Hague

Given the above discussion, a comprehensive and temporal analysis
of the various articles from Lieber to the Hague Convention 1V of 1907
shows, not surprisingly, that over two-thirds of the fifty-six articles in
Hague Convention IV can keffedively traced from the Lieber Code of
1863, through the Russian Proposal for the Brussels Conference and the
Brussels Declaration of 1874, via the Hague Convention Il of 1899, to the
Hague Convention IV of 190%?

As mentioned in the introduction, establishing the existence of a
sequential thread or family tree contributes to international law two ways.
First, it demonstrates the clear and lengthy, but generally unrecognized,
legislative history for the laws of land warfare. Second, this analysis fur-
thers our grasp of the durability and depth of The Hague Laws’ roots. This
evidence, coupled with the fact that the articles in these codes evolved
beginning with Brussels in 1874 exclusively within the proceedings of the
above-mentioned conferences, makes determination of the impact of spe-
cific state, non-state, and individual actors much easier.

Given that the role of the United States in the development of the Lie-
ber code was as obvious as it was significant, the remaining chronological
analysis, therefore, focuses solely on the United States’ role during the
three conferences oBZ4, 1899, and 1907. As this research will demon-
strate, the promulgation of General Orders 100 in May 1863 was in fact the
high water mark of United Statefficacy in the development of the laws
of war.

99. The verbiage differs, one must conclude, because of the different formats (i.e.,
order versus international law) and more importantly because the author of the Russian Pro-
posal was not limited, as were those who modified the other codes in the forum of an inter-
national conference, to merely deviating from a previous international code.

100. See supraotes 85-86 and accompanying text.

101. SeeGenealogysupranote 46.
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V. The United States and the Development of the Laws of Lanthwar

A. The United States and the Russian Proposal and Brussels Declaration,
1874

While seldom cited? the Brussels Conference (and by correlation
the Russian Proposal which served as the basis for debate), was arguably
the most important conference of the three discussed in this article. The
United States’ absence meant that it did not participate in the debates
which eventually produced a code from which forty-five articles (out of
fifty-six) are predecessors of articles in Hague Conventiof?3\In these
terms, it had more impact on the laws of war than any other conference.
The major question for this section, therefore, is not what influence the
United States had at this conference, for it had none. The questions are
rather why did the United States not attend and was its absence an abdica-
tion of it power to affect the rules of war.

As mentioned previoushP* a private organization desiring that “all
the Governments of Europe” meet to discuss “the treatment of soldiers
who become prisoners of war” originally proposed this confer&ticé
16 May 1874 memorandum from the Society for the Amelioration of the
Condition of Prisoners of War to Britain’s Derby seems to indicate that the
Russians desired that “different American and Asiatic States” be invited to
the conferencé Despite this fact, however, it appears that no invitation
was extended to any non-European states until July, and then only to Persia
and the United Staté§’

While a search of U.S. Department of State rec8fdeveals no
mention of any invitation (also recall the dearth of English language books
on the subject)?® a British Foreign Office telegraph dated 18 July pro-
vides the only clue that the United States was in fact invited. It states sim-
ply that “[the Russian Government invited the Government of the United
States on [8 July], and again [on 17 July], to be represented at [the] Brus-

102. See supraotes 66-73 and accompanying text.

103. SeeGenealogysupranote 46.

104. See supraote 74 and accompanying text.

105. Russian Proposaljpranote 14, at 3.

106. Id. at 19-20.

107. BrimisH ParRLIAMENTARY PapErRs MisceLLaNEous No. 2, 1874, C. 1083, at 2, 8.

108. RPersRELATING TO THE FOREIGN RELATIONS OF THE UNITED StATES (U.S. Dep't of
State ed., various).

109. See supraotes 66-73 and accompanying text.
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sels Conference. Th&overnment of the United States have [sic] declined,
on the ground[s] of the lateness of the invitatié®.”

While twenty-one days may have been insufficient notice, it also
seems plausible that the United States’ aversion to “entangling” itself in
Europe (as evidenced by its continued failure to accede to the Geneva Con-
vention of 1864) played a rolé! The lack of primary documents or sec-
ondary sources on the subject of the United States’ views, however, makes
this unclear. Similarly unclear is the influence the United States would
have had at the conference had it attended. America was not pareat
at the time, and Lieber’s death in 1872 left it without a prominent jurist on
the subject who may have significantly influenced the debate.

Regardless of such countiactual sppositions, rejecting the invita-
tion to attend the conference in any capacity (e.g., as an ebsenfor
whatever reason, resulted not only in its inability to influence the proceed-
ings (notwithstanding the impact of the Lieber Catfdut also its ability
to follow or report on the conference. This, and perhaps the lack of signif-
icance that the United States placed on this conference, is evident in the
first U.S. dispatch related to the Brussels Conference, written after its con-
clusion. In this document, the diplomat Eugene Schuyler noted, “as the
proceedings of the congress have been kapes and it has been fros-
sible for me to communicate anything more than rumors of its actions and
occupations, | have refrained from writing you on the subjéét.”

At the time, the failure to ratify the concluding declaration may have
appeared to vindicate the United States’ decision not to attend the confer-
ence in Brussels. Such an assessment, however, would be wrong owing to
the comparatively minor changes to the laws of war that subsequent con-
ferences enacted?

110. BrimisH ParLIAMENTARY PapErRs MisceLLaneous No. 2, 1874, C. 1083, at 8. The
eventual attendees included delegates from Germany, Austria, Belgium, Spain, France,
Greece, Italy, Netherlands, Portugal, Russia, Sweden, Switzerland, Turkey, Denmark, and
Great Britain.

111. NussBaum, supranote 24, at 219-20.

112. See supranotes 85-86 and accompanying text.

113. RPERSRELATING TO THE FOREIGN RELATIONS OF THE UNITED STATES. 1874, at 1014
(U.S. Dep't of State ed., 1875). Only 39 pages are devotegastehocanalysis of the
Brussels Conference.

114. SeeGenealogysupranote 46.
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B. The United States and Hague Convention I, 1899

Two weeks after the United States signed a protocol ending hostilities
with Spain, and almost twenty-five years after Brussels, the Russians again
called for an international peace conference. A 12/24 August 1898 rescript
issued for the Czar by Count Mouravieff, thesRian Minister for Foreign
Affairs, stated that the narrow purpose of this meeting was the discussion
of the “grave problem” of checking the increase in armam@énts.

This time, however, unlike the tardy invitation to the Brussels Confer-
ence, the response from the United States was favdf&btéthough most
states attributed this rescript to self-serving Russian motives, and while
there was at least some skepticism of Russia’s intent within the United
Statest!” President William McKinley’s response to the original August
invitation was reportedly, “Why, of course we will accept#”

It is highly questionable, however, that the apparent U.S. enthusiasm
can be attributed to the concurrence of United States and Russian views
towards disarmament. Unlike the United States which was a rising world
power, Russia was burdened by the economic and social costs of keeping
pace in a highly militarized and competitive European state system. The
United States was a likely candidate focremsed ntitary spending and
exertion. Their apparent excitement, therefore, likely rested in the desire
to satisfy the significant international and U.S. peace movenkénts.

Four months after Russia distributed the original rescript with its nar-
row agenda on limiting armaments, they issued a follow-up circular which
was much broader in scop®. Dated 30 December 1898/11 January 1899,
this document identified sevEa “themes to submit to an international dis-
cussion at the actual caénce.?22 Notably, the second to the last item
was the “revision of the deadation in regard to the laws and customs of
war, elaborated in 1874 by the Brussels conferencestihdemaining
unratified.”123

After Russia announced that the neutral Dutch would play hosts at
The Hague and the date was set for 18 May 1899, the United States began

115. FRUS 189&upranote 56, at 541-42.

116. Davis, supranote 90, at 38-39.

117. Sedd. at 38-46 for an explanation of the perceived and actual motives behind the
rescript.

118. Givin D. Davis, THE UNITED STATES AND THE SEcoND HAGUE PEAace CONFERENCE
AMERICAN DiPLOMACY AND INTERNATIONAL ORGANIZATION 7 (1975).
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its preparation for the cderencel?4 The first task for the United States
was selecting the delegation. After some fierce lobbying by aspiring del-
egates and their patrons, in mid-March, President McKinley finally
selected Ambassador Andrew White to head the deleg&fioafter add-

ing Seth Low, Stanford Newel, and George Frederick Holls as delegation
secretary, the State Department turned to the question of military dele-
gates'?6 Secretary of Statdohn Hay suggested, and President McKinley
approved, the appointment of Captain Alfred Thayer Mahan, autfdreof
Influence of Sea Powgi890), a prestigious addition to the delegation.
For an Army representative, “Secretary Hapsulted the adjutant general

of the army General H.C. Corbin, and Corbin suggested an ordnance

119. One European leader was cited as stating that there was a “bit of deviltry” in the
call for the conference because any state who refused to attend would be branded as want-
ing to “break the peace.” Ais, supranote 90, at 40. An analysis of official diplomatic
correspondence reveals that U.S. statesmen sought to “satisfy the expectations and longings
of the peace movement while sacrificing none of the essential demands of the movement
for war.” For example, the Department of State’s “Instructions to the American Delegates,”
included an annex which noted: “[t]he introduction of a brief resolution (regarding inter-
national arbitration—a popular cause for the American peace movement) at an opportune
moment . . . would at least place the United States on record as a friend and promoter of
peace” 2 RPERSRELATING TO THE FOREIGN RELATIONS OF THE UNITED STATES: 1907, at 1142
(U.S. Dep't of State ed., 1910) [hereinafter 2 FRUS 1907]. In the body of the instructions,
there is the more realistic observation that the idea of halting military increases was “at
present, so inapplicable to the United States . . . [that it] could not be profitably discussed.”
PaPERS RELATING TO THE FOREIGN RELATIONS OF THE UNITED STATES: 1899, at 511-13 (U.S.

Dep't of State ed., 1901) [hereinafter FRUS 1899].

120. FRUS 189&upranote 56, at 551-53; &s, supranote 90, at 50-53.

121. See supraote 56 and accompanying text (discussion of actual number of agenda
items).

122. FRUS 189&upranote 56, at 552.

123. Id. at 552. The other “subjects” included: (1) a limitation or reduction in land
and naval forces/armaments; (2) disallowing the use of new firearms or explosives more
powerful than currently used ; (3) limitation of explosives and prohibition of dropping pro-
jectiles from balloons; (4) prohibition of the use of submarines or ships armed with rams;
(5) adaptation of the Geneva Convention of 1864/68 for naval war; (6) the neutralization of
naval vessels to rescue those shipwrecked after naval battles; and (7) the use of good
offices, mediation, and voluntary arbitration in order to prevent armed corifliett 552-

53.

124. Dnvis, supranote 90, at 52-53.

125. Id. at 64-73.

126. Id. at 73-74.
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officer, Captain William R. Crozier,” an officer like Mahan with no legal
expertiset2’

David Jayne Hill, Assistant Secretary of State, was assigned the job
of preparing the official “instructions to the American delegates,” which
were dated 18 April 1899, and were embarrassingly short and vague on the
issue of the laws and customs of W&. The instructions stated simply
that:

The fifth, sixth, and seventh articles, aiming in the interest of
humanity to succor those who by the chance of battle have been
rendered helpless, thus losing tham@tter of effective combat-
ants, or to alleviate their sufferings, or to insure thiety of
those whose mission is purely one of peace and beneficence,
may well awake the cordial interest of the delegates, and any
practicable propositions based upon them should receive their
earnest suppott?

The singular reference to those wounded in battle and those attempt-
ing to rescue them implies an inadequate understanding of the scope or
content of the Brussels Dachtion. While this instruction seems at least
partially applicable to the fifth and sixth items dealing with the application
of the Geneva Convention to naval warfare and the neutralization of ves-
sels attempting to rescue shigeked sailors, it offers practically no useful
guidance to properly evaluate the more comprehensive laws of land war-
fare130

At the conference, the second subcommission of the second commis-
sion dealt with the laws of land warfare (the first subcoraimisdealt with
laws of maritime warfare}?! Contrary to what Leon Friedman infers in
his “documentary history®2 of the law of war, the head of the United
States delegation, the so-called “leading figure” of international law,
Andrew White, played no significant role in the debates of the two sub-
commission regarding of the laws of waf. While Newel, a lawyer, was

127. 1d. at 75.

128. 1d. at 75.

129. FRUS 189%upranote 119, at 512.

130. Itis also possible that the Department of State read the Russian circular with the
view that the items dealing with firearms and explosives, having been listed first, were
more significant.

131. Dnvis, supranote 90, at 125.

132. 1 He Law oF WAR: A DocUMENTARY HisToRY, supranote 12, at xiv-xv, xxiii, 153.
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also a member of the second commission, he allowed the two military men,
both non-lawyers, Mahan in the first subcommission and Crozier in the
second, to do the United States bidding. As Calvin Davis notes, “at no time
did [Newel] say anything in the commission—or any other part of the con-

ference—which reporters thought worthy of recordiftf.”

While Mahan'’s role in the first subcommission was notable despite
his lack of legal experience, one historian writes bluntly that, “while Cro-
zier listened, the second subcommission revised the laws of war in the
Declaration of Brussels'®® During the twelve meetings of the subcom-
mission, Crozier only spoke up five times and two of those were to ask for
mere clarification$36 He did successfully speak in favor of the rights of
small powers by supporting the successful elimination Article Four of the
Brussels Declaratiod3” Opposition to this article, which addressed the
obligation of government officials of occupied states to faithfully support
the occupying army, was based, Crozier asserted, on his “guiding princi-
ple” that the United States “did not fear invasion but cadildrd to be as
humane towards invaded countries as anybéy.”

The second and final so-called “contribution” that Crozier made to
the development of the laws of war regarded the seizure and destruction of
private property (Article 13g of the Brussels Declaration which became
Article 23g in Convention Il and 1\33° Because he knew that the issue of
private property at sea, which was not an agenda item, was important to the
United States, he suggested that the combined issue (i.e., private property

133. Drvis, supranote 90, at 122.

134. Id. at 127.

135. Id. at 132-33.

136. Rkoceepings1899,supranote 63, at 521, 536, 555, 558.

137. Brussels Declaratigrprinted inSchindler & Tomansupranote 48, at 28.

138. Drvis, supranote 90, at 133.

139. Id. at 133. The text of article 13g reads: “Any destruction or seizure of the
enemy’s property that is not imperatively demanded by the necessity of war [is forbidden].”
Schindler & Tomansupranote 48, at 29.
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at sea and on land) be considered by another division of the conference.
Not surprisingly, this had neffect on the laws of land warfaté?

While he may have been understating Mahan's role, Crozier’s self-
analysis was aoect when he later wrote that:

Mahan and | have had little or no constructive work, that has
nearly all fallen to the lot of the people attending to arbitration,
but we have had to be constantly on guard that something unfa-
vorable to the United States should not find its way into agree-
ments. Sentinel duty is fatiguirét

The lack of any real United States contribution to the “laws of land
warfare” debate, is not all that surprising for three reasons. First, as men-
tioned above, the “instructions” failed to discuss the United States’ objec-
tives regarding the laws of land warfavhich reveals that either the author
(i.e., David Jayne Hill) did not grasp that agenda item or this was not an
area of interest to the United Statés.

Second, Crozier waseadrly selected based on his qualifications as the
inventor of a gun carriage, wire wrapped rifle, and an improved ten-inch
gun, not for being a lawyéf3 Some believe that Crozier’s selection
revealed a conscious decision by the Department of State to ensure that
“decisions at The Hague restricting improvement of war equipment should
not hinder the military development of the United Staté$.'While his
efforts in the armanrgs debates (first commissionevenoteworthy, his
lack of legal background or preparation for the discussions surrounding the
laws and customs of war is embarrassingfat, his lack of legal interest
and preparation was glaringly revealed when he telegraphed the adjutant
general on 13 June (almost a month into thderence) and asked that a
copy of the Lieber Code be sent to hifh.

Finally, as a mere army captain, he held the lowest rank of any of the
primary military delegates. One may conjecture that his exclusion from
one informal meeting with respect to the Dum Dum bullet debate was very

140. Rkoceepings1899,supranote 63, at 491-93.

141. Dnvis, supranote 90, at 136.

142. See supranote 129 and accompanying text.

143. Rebperick W. HoLLs, THE PeEace CoNFERENCEAT THE HAGUE AND TS BEARINGS ON
INTERNATIONAL LAw AND Poticy 40-41 (1900).

144. Dnvis, supranote 90, at 132.

145. 1d. at 132.
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likely the result of his lack of rank and may have been evidence of a con-
ference-wide problem as wéfl

Regardless of the cause, the United States did not play a major role in
developing Convention Il with Respect to the Laws and Customs of War
on Land and the annexed regulations. While it is true that only minor mod-
ifications from Brussels were mad¥ this seems like a further case of the
United States abdicating what power it may have had to affect the rules of
land warfare.

C. The United States and Hague Convention 1V, 1907

The final forum for debating and altering the laws of war during this
epoch and within The Hague “stream” of international law, was the Second
Hague Peace Conference of 1907. By this conference, it appears the
United States had finally learned most of the lessons from 1874 and 1899.
Specifically, it did attend the conference and it did send a very qualified
and high ranking army officer as a delegate. The results, however, were
similar.

Although in 1904 the United States had suggested holding a second
peace conferencé®it was not until the termination of the Russo-Japanese
War, that Russia proposed another meeting at The Hd§um April
1906, the Russians issued a “programme of the contemplated meeting”
which included four items, one of which was the consideration of “[a]ddi-
tions to be made to the provisions of the convention of 1899 relative to the
laws and customs of war on land . 130"

For a year after the issuance of the proposed agenda, there was signif-
icant diplomatic discussion regarding the issue of disarmament which
delayed the selection of a derence date. Durg this period, the United

146. hbLis, supranote 143, at 38-52, 103-104.

147. As mentioned earlier, a detailed comparative analysis of the 56 article Brussels
Declaration and the 60 article Hague Convention Il reveals that notwithstanding minor
revisions, only eight articles were newly created at the Hague in 1899 and only two Brus-
sels’ articles were abandonefiee supranote 64 and accompanying text.

148. Drvis, supranote 118, at 111-12.

149. 2 FRUS 1908upranote 49, at 1629-31See als®avis, supranote 118, at 123.

150. 2 FRUS 1906upranote 49, at 1629-31. The other items were: (1) improve-
ments to the convention relative to the peaceful settlement of international disputes regard-
ing the court of arbitration and international commissions of inquiry; (3) a convention
relative to the laws and customs of naval warfare; and (4) additions to the convention of
1899 for the adaptation of the Geneva Convention of 1864 to maritime waldare.
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States began announcing the members of its delegation. The top delegate,
Joseph Hodges Choate, who was often called the “head of the American
Bar,” was clearly a “good choicé3' Horace Porter, Uriah Rose, and
David Jayne Hill completed the civilian portion of the delegation and the
military delegates were Admiral Charles Sperry and General George B.
Davis 152

Davis, as the army representative who would attend the meetings
related to the laws of land warfaregatl in sharp and impressive contrast
to Crozier in the first conference. After iting at age sixteen and serving
in the Civil War, he graduated from West Point in 1871 as a cavalry
officer.153 He later joined the Judge Advocate Corps in 1888 and his ser-
vice as a professor of law at ldbna matemprovided him the opportunity
to write extensively on the subjects of military and international law,
including the laws of wa¥>* His books were all considered “standards in
[their] respective branched®® In 1901 he was promoted to the rank of
Brigadier General and was assigned as the Judge Advocate General of the
Army, a position he held for ten years, during which time he served as the
legal advisor to the Secretary of War and as a delegate not only to the sec-
ond peace conference, but also to the Geneva conferences in 1903 and
190615 Undoubtedly he was as qualified a military delegate that the
United States could have sent to The Hague.

On 20 April 1907, ten days after the date of the conference was finally
determined, the United States delegation met to discuss the positions they
ought to take, the only meeting of the entire delegation “for which a record
exists.>” While unable to find the minutes of that meetigvhich his-
torian Calvin Davis used in his book on the subjeistsynopsis makes no

151. Dnvis, supranote 118, at 125.

152. Id. at 125-128.

153. FoRTY-sIXTH ANNUAL REUNION OF THE ASSOCIATION OF GRADUATES OF THE UNITED
States MiLiTary Acabemy AT WEST PoinT, NEw York, JUNE 11tH 1915, at 129-30 (USMA
Association of Graduates ed., 1915) [hereinafter USMAniON 1915].

154. Id. at 131-33.

155.1d. at 133. Additionally, one of his texts, revised and issued after his death, located
in the Yale Law School Library included evidence of his standing in the legal community.
GeoRGE B. Davis, THE ELEMENTS OF INTERNATIONAL LAw, WITH AN ACCOUNT OF ITS ORIGIN,
SourcEs AND HisToricaL DeveLopPMENT inscription, back inside cover (Gordon E. Sherman
ed., 4th ed. 1916). Specifically, Simon Baldwin, the head of the Yale Law School hand-
wrote a note to the editor that “it is a tribute to his memory that you found so few changes
necessary.”

156. USMA Reunion 1915,supranote 153, at 135-36.

157. Dnvis, supranote 118, at 173.
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mention to the laws of land warfare. In contrast, “questions about the use
of sea power in war received more attention than [any other is§de].”
This emphasis on sea power and the neglect of issues related to land war-
fare was, one will see, similarly evident in the delegation’s “instruc-
tions,”6% and seems to confirm the view that the United States saw itself
as a naval power. While beyond this article’s scope, an analysis of the
effect of theUnited States’ self-perception as a naval and not a land power
on defining its role in the development of the laws of land versus naval
warfare clearly is an area ripe for further research.

Immediately following this meeting, Elihu Root, the Secretary of
State, began to write the “instructions to the American delegatés.”
While they were four times as long as those for the first conference, the
lack of discussion in the preparatory meeting on the subject of the law of
land warfare was mirrored by a dearth of guidance in the official instruc-
tions. When they were finally issued, after the delegates had left for The
Hague, the instructions referring to the laws of land warfare, stated in their
entirety:

Since the code of rules for the government of military operations
on land was adopted by the First Peace Conference there have
been occasions for its application under very severe conditions,
notably in the South African war and the war between Japan and
Russia. Doubtless the powers involved in those conflicts have
had the occasion to observe many particulars in which useful
additions or improvements might be made. You will consider
their suggestions with a view to reducing, so far as is practicable,
the evils of war and protecting the rights of neuttés.

It is this short and vague passage, characteristic of the United States’
apparent lack of interest in the laws of land warfare, and not General
Davis’ seemingly exceptional legal qualfications and military rank, that

158. Calvin Davis’ footnote says “Minutes, Am. Commission Apr. 20, 1907, pp. 1-4"
yet research uncovered no bibliographic reference to such a soungs, sDpranote 118,
at 170 n.2.

159. Drvis, supranote 118, at 171.

160. See infranote 161 and accompanying text.

161. 2 FRUS 190%upranote 119, at 1128-44.

162. Id. at 1137.
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presaged the passive role that he, and therefore the United States, took dur-
ing this conference.

It was the first subcommission of the second commission that dealt
with the laws of land warfare. Because “[t]here was general agreement
that the 1899 Conventionl] Concemning the Laws and Customs of War
on Land had proved satisfactory,” they were able to complete their enter-
prise in three working meetings over a three week péffods mentioned
earlier there were “no material changes” to Conventio§*IWhile a
review of the subcommission transcripts indicates that some countries’
delegates did participate actively by proposing amendments and debating
possible changes, General Davis did not speak once during the any of the
deliberations'8> As Calvin Davis writes:

Throughout the deliberations of the subcommission [Davis] had
nothing to say. His silence was perhaps unfortunate, for no del-
egate knew more than he of the development of the laws of war
during the American Civil War; the analysis of the 1899 conven-
tion [ll] which he had prepared for his delegation would have
proved useful to the delegates of other nati6hs.

Davis’ inactivity, which seemed to be foreshadowed by his instruc-
tions, meant that for the third carénce, the United States diot contrib-
ute to the development of the laws of land warfare.

The fact thabnly minor changes were made to Convention Il of the
1899 Hague Peace ConferedBedemonstrating the existence of a con-
sensus among participants, might vindicate the United States’ indolence.
This theory, while perhaps merited in explaining a single instance of qui-
escence, is, however, unsatisfying if applied to each and every conference,
for it fails to effectively capture the multiple factors which seem to have
contributed to its passivity during this epoch.

163. Davissupranote 118, at 200.

164. See supraote 53 and accompanying text.

165. 3 RoceepINGsOF THE HAGUE CoNFERENCES THE CoNFERENCEOF 1907, MEETINGS
OF THE SeconD, THIRD, AND FOURTH Commissions 97-144 (Div. of Int'l Law of the Carnegie
Endowment for Int’l Peace trans., James Brown Scott ed., 1920) [hereinafterezBincs
1907].

166. Drvis, supranote 118, at 207.

167. See supraote 53 and accompanying text.
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VI. Conclusion

The United States’ repeated failure to use what power it had in 1874,
1899, and 1907 taffect the ewlution of the laws of land wéare clearly
had multiple causes. First, there was the failure to even attend the Brussels
Conference due to either tardiness of invitation or aversion to “entangling
alliances.?%® |n 1899 it was the possible misreading of the czar’s circu-
lar'69 and the assignment of a low ranking armaments inventor rather than
alegal scholar as the military delegate The lack of effective conference
preparation or instructioh& and the United States’ self-perception as a
naval and not a continental pow&rhad an impact in both Hague confer-
ences. While ascertaining the proportional impact of each of these factors
may be difficult, the net effect indisputable and contrary to what Telford
Taylor implied in his Forward t@he Law of War: A Documentary His-
tory.173 Specifically, following the publication of Lieber’s code as General
Orders 100 in 1863, the United States did eféedively contribute any-
thing to The Hague Laws relating to land feae as they evolved during
this period.

While the case of the United States may seem simplistic given its
inactivity in these three conferences, it does provide both an insight into
the United States’ outlook, interests and behavior during this period, and
is a good illustration of what scholars can accomplish with the “laws of
war-family tree” firmly establishedf’*

The conference records are detailadugh for historians or political
scientists to easily select any state, non-state or individual actors and
examine their particular role in the evolution of laws of landfavar Hav-
ing gleaned such information from the historical record, one could deter-
mine how a country’s relative power in the world was put to use in the
development of the laws of war. While these conferences were consensus
forums, one might fairly hypothesize that the greater a state’s power the
more influence they possessed in the eosrices. Adtdonally, one might
examine how a state’s self-image as a naval or continental power, status
quo or revisionist power, rising or falling powaffected its intergts and

168. See supraotes 103-114 and accompanying text.

169. See supraotes 129-130 and accompanying text.

170. See supraotes 127, 143-146 and accompanying text.
171. See supraotes 128-129, 157-162 and accompanying text.
172. See supraotes 157-160 and accompanying text.

173. See supraote 10 and accompanying text.

174. SeeGenealogysupranote 46.
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behavior. Furthermore, one could ascertain what other factors such as just
completed wars (e.g., the Franco-Prussian War before Brussels, the Span-
ish-American War before the 1899 Hague Conference, or the Russo-Japa-
nese War before the 1907 Hague Conference) or existing and prospective
alliances may have affected these conferences. Thesesaeef¢w of the
insights that this analysis may provide.

This article reveals a number of areas ripe for further historical
research. Above all else, given this “family tree,” similar analyses can and
should be done for other individuals (e.g., de Martens), non-state (e.g., Red
Cross) or state (e.g., Great Britain) actors. Of particular note, one must ask
why Russia played such a dominant role during this epGcksiven the
dearth of material on the subject, the Brussels Conference of 1874 appears
to be the most promising subject for future inquiry. Lastly, a comparison
between the United States Army and Navy regarding their outlook and
preparation for these conferences is intriguing.

Proof of a “family tree” contributes to international law as well.
Given that the link between codes is in fact explicit and sequential (i.e.,
each code did serve as the basis for subsequent coddsyyvtiex prepa-
ratoires of Hague Convention IV (1907) logically includes the entire his-
tory from the Lieber Code forward. Furthermore, this research affirms that
the practices codified in Convention IV were “both extensive and virtually
uniform” for many yeard’® As noted in the introduction, this more com-
prehensive historical analysis regarding the durability and depth of The
Hague Law’s roots can only help to enhance the legitimacy and strength of
the laws themselves. Lastly, while the United States did not play, as some
assert, the “leading role in the codification of the laws of Wathe fact
that the Lieber Code is the “root” of this family tree of laws, does matter
and may contribute modestly to U.S. military lawyers’ ability to more

175. Best, supranote 2, at 346 n.44.
176. Jdwis, supranote 9, at 46.
177. 1 He Law oF WAR: A DocuMENTARY HisToRy, supranote 12, at xxii.



1998] LAWS OF LAND WARFARE 255

effectively communicate the “gravity and preeminence” of particular
norms to their commandet$

178. Reisman & Leitzasupranote 13, at 5-6.
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