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JUSTIFICATION FOR UNILATERAL ACTION IN
RESPONSE TO THE IRAQI THREAT:

A CRITICAL ANALYSIS OF OPERATION DESERT FOX

CaAPTAIN SEAN M. ConprON

|. Introduction

On 16 December 1998, the United States and Great Britain began a
four-day air campaign against IrAqThe operation, code named Desert
Fox, was the most robust military action against Iraq since the end of the
Persian Gulf War in 19931 .The confrontation was a result of Iraqg’s failure
to comply with United Nations resolutiofisAlthough there was a consen-
sus in the international community that the President of Iraq, Saddam Hus-
sein, violated United Nations resolutions, there was not a consensus as to
whether the United States and Great Britain would be justified in resorting
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N.Y. Tives, Dec. 20, 1998, at 1, 20 [hereinafter My&JsS. and Britain End Raidls This
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17,1998, at A1, Al4 (stating that although the administration launched two previous strikes
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4. Seeidat Al (stating that President Clinton ordered the attacks because Iraq failed
to allow the United Nations Special Commission to carry on its work disarming Iraq as the
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to military action to enforce the United Nations resolutidoms fact, of the

five permanent Security Council members, only the United States and
Great Britain favored military actioh. Russia, France, and China were
vocally opposed to any military actidn.

This article addresses the legality of Operation Desert Fox in the con-
text of the international legal system. The United Nations Charter, to
which all parties involved in this conflict are signatories, prohibits the use
of force except under two narrow exceptions. Part Il of this article
describes the events that resulted in American and British air strikes. Part
Il explains the international law as it pertains to the situation. Parts 1V, V,
and VI explain the theories for justification based on anticipatory self-
defense, reprisal, and material breach of Resolution 687, respectively.
Finally, this article concludes with a discussion about the legality of the
United States attack on Irag. The first step in the analysis, however, is to
understand the crisis and the events that lead the Clinton administration to
believe military force was the best solution to deal with the Iragi govern-
ment.

Il. Crisis Development
A. Persian Gulf War

The road leading up to this confrontation spanned nearly eight years
of conflict between Iraq and the international community. On 2 August
1990, the Iragi Army, at the direction of Saddam Hussein, invaded the
neighboring state of Kuwaft. The invasion of Kuwait was a direct result
of a long-running dispute over the sovereignty of KuWaditag made sev-
eral additional claims: Kuwait illegally removed $2.4 billion worth of
Iraqi crude oil by “slant drilling” into the Rumaila oil field; Kuwait ille-

5. SeeBarbara Crossettés Tension Grows, Few Voices at U.N. Speak Up for Iraq
N.Y. Tives, Nov. 13, 1998, at Al, Al4 [hereinafter Crosseft®, Tension Growgstating
that few countries are voicing support for the Iraqi defiance of the United Nations and many
are saying that Iraq is fully responsible for any military action resulting from the crisis).

6. Steven Erlanget.S. Decision to Act Fast, and Then Search for Support, Angers
Some AlliesN.Y. Tives, Dec. 17, 1998, at Al14.

7. See id(finding that China, France, and Russia criticized the United States for the
attack on Irag).

8.  The Unitep NATIONS AND THE IRAQ-KuwaiT ConFLicT 1990-1996 at 14, U.N. Doc.
DPI/1770, U.N. Sales No. E.96.1.3 (1996).

9. Seeidat12-14.
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gally occupied the islands of Warba, Bubiyan, and Failaka in the Persian
Gulf, blocking Iraqgi access to the Gulf; and the Organization of Petroleum
Exporting Countries (OPEC) breached export qutitas.

Although the invasion caught the international community off guard,
the condemnation rapidly followed. Within a few hours of the Iraqi inva-
sion, the United Nations Security Council adopted Resolution 660 in
which it condemned the invasion and demanded an immediate withdrawal
of Iraqi forces from Kuwait! Over the course of the next four months, the
international community, through the conduit of the United Nations, dip-
lomatically attempted to force an Iragi withdrawal from KuwéiDuring
this time, the Security Council adopted ever more forceful resolutions to
back up this diplomatic effoff Finally on 29 November 1990, the Secu-
rity Council adopted Resolution 678.This resolution authorized member
states “to use all necessary means to uphold and implement Resolution 660
(1990) and all subsequent resolutions and to restore international peace
and security to the are&” This resolution would become effective after
15 January 1991, if continued diplomatic efforts failed to force Iraq out of
Kuwait.*® Following Resolution 678, diplomatic efforts continued up until
the night of 15 January 1991, but the international community failed to
achieve a diplomatic solution to the standdff.

On 16 January 1991, the coalition arrayed against Irag launched an
aerial bombardment and, on 24 February 1991, ground maneuvers
begant® In one of the most overwhelming military defeats in history, the

10. Id. at 14.

11. S.C. Res. 660, U.N. SCOR, 45th Sess., U.N. Doc. S/IRES/660 (1990).

12. SeeTHe UNiITED NATIONS AND THE IRAQ-KuwaIT ConrLicT 1990-1996supranote 8,
at 17-18, 21-22.

13. SeeS.C. Res. 661, U.N. SCOR, 45th Sess., U.N. Doc. S/RES/661 (1990); S.C.
Res. 662, U.N. SCOR, 45th Sess., U.N. Doc. S/IRES/662 (1990); S.C. Res. 664, U.N.
SCOR, 45th Sess., U.N. Doc. S/RES/664 (1990); S.C. Res. 665, U.N. SCOR, 45th Sess.,
U.N. Doc. S/RES/665 (1990); S.C. Res. 667, U.N. SCOR, 45th Sess., U.N. Doc. S/RES/
667 (1990); S.C. Res. 670, U.N. SCOR, 45th Sess., U.N. Doc. S/RES/670 (1990); S.C. Res.
674, U.N. SCOR, 45th Sess., U.N. Doc. S/IRES/674 (1996¢. alsdHe UNITED NATIONS
AND THE IRAQ-KuwaiT ConrLicT 1990-1996supranote 8, at 15, 17, 20-22.

14. S.C. Res. 678, U.N. SCOR, 45th Sess., U.N. Doc. S/RES/678 (1399nlso
THe UNITED NATIONS AND THE IRAQ-KuwAIT ConrLicT 1990-1996supranote 8, at 22. The
vote in the Security Council for Resolution 678 was twelve in favor, two against (Cuba and
Yemen) and one abstention (Chindg.

15. S.C. Res. 678upranote 14, at 1.

16. Id.

17. SeeTHe UNiTeED NATIONS AND THE IRAQ-KuwAIT ConrLicT 1990-1996supranote 8,
at 25.
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coalition forcefully removed Iraq from Kuwaif. On 27 February 1991,
Saddam Hussein agreed to abide by all Security Council resolutions
including the demand to remove all Iraqi forces from Kuwait and rescind
all Iragi claims to the territory of Kuwaf.

B. Cease-Fire Agreement

On 2 March 1991, the Security Council passed Resolutior?686.
This resolution was a provisional agreement to end the hostilities between
Irag and the coalitio®? Under Resolution 686, all twelve of the previous
Security Council resolutions pertaining to the Iraqgi crisis remained in full
effect??

Resolution 686 provided an opportunity for the Security Council to
draft and to pass the formal cease-fire agreement, Resoluticit 68
Security Council passed Resolution 687 on 3 April 1991, officially ending

18. Seeidat 25, 27. The coalition consisted of sixteen countries to include the United
States, Great Britain, France, Saudi Arabia, Kuwait, Egypt, Morocco, Syria, Bahrain,
Oman, Qatar, United Arab Emirate, Bangladesh, Niger, Pakistan and SenegaHiAo,
DesSeRTSHIELD To DESERTSTORM: THE SECOND GULF WAR XXii-xXiii (1992). These countries
had ground troops in Saudi Arabia on 13 January 1991, right before the war lzegan.

19. Seeidat 27.

20. Seeidat 28.

21. S.C.Res. 686, U.N. SCOR, 46th Sess., U.N. Doc. S/RES/686 (1991).

22. SeeTHe Unimep NATIONS AND THE IRAQ-KuwaIT ConrLicT 1990-1996supranote 8,
at 29.

23. Id.

The Security Council,
Recalling and reaffirming its Resolutions 660 (1990), 661 (1990), 662

(1990), 664 (1990), 665 (1990), 666 (1990), 667 (1990), 669 (1990), 670
(1990), 674 (1990), 677 (1990), and 678 (1990),

Acting under Chapter VIl of the Charter,

1. Affirms that all twelve resolutions noted above continue to have full
force and effect . . ..

S.C. Res. 68&upranote 21, at 1.
24. SeeS.C. Res. 687, U.N. SCOR, 46th Sess., U.N. Doc. S/RES/687 (19¢1); T
UNiTep NaTions AnD THE IRAQ-KuwaiT ConrLicT 1990-1996supranote 8, at 30.
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the hostilities in the Gulf and returning Kuwait to the free and sovereign
status it held before Iraq’s invasiéh.This resolution was a very detailed
document delineating steps Iraq had to take to restore Kuwait's freedom
and ensure long-term peace and security in the region.

As part of this resolution, the Security Council required Iraqg to dis-
mantle and to destroy all weapons of mass destruction (WMD) in its arse-
nal and the means by which Iraq could deliver those weaiSoihis
measure sought to dismantle Irag’s nuclear, biological, and chemical
weapons program, as well as a large part of the Iragi missile capability. To
ensure compliance with this portion of the resolution, the Security Council
established the United Nations Special Commission (UNSCOM) to
inspect and to verify progress towards destruction of the weapon sys-
tems?’ This special commission was to work in coordination with an
action team from the International Atomic Energy Agency (IABR),
which would inspect and verify the nuclear capability of the Iraqi infra-
structure?® Paragraph 8 of Resolution 687 specifically states:

Iraq shall unconditionally accept the destruction, removal, or
rendering harmless, under international supervision, of:

(@) All chemical and biological weapons and all stocks of
agents and all related subsystems and components and all
research, development, support and manufacturing facilities
related thereto;

(b) All ballistic missiles with a range greater than one hun-
dred and fifty kilometers, and related major parts and repair pro-
duction facilities®

Paragraph 12 goes on to state that Iraq shall unconditionally agree “to
place all of its nuclear-weapons-usable materials under the exclusive con-
trol, for custody and removal, of the International Atomic Energy Agency,

25. SeeTHe UniTep NATIONS AND THE IRAQ-KuwaIT ConrLicT 1990-1996supranote 8,
at 30. The vote in the Security Council for Resolution 687 was twelve in favor, one against
(Cuba), and two abstentions (Ecuador and Yemkh).

26. SeeS.C. Res. 68&upranote 24, at 5-6.

27. 1d.at5.

28. Throughout the remainder of this analysis, a reference to UNSCOM will include
both the United Nations Special Commission and the International Atomic Energy Agency
teams, unless otherwise specified.

29. SeeS.C. Res. 68&upranote 24 at 6.

30. Id.at5.
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with the assistance and cooperation of the Special CommisSidn.an
exchange of letters, the UNSCOM leadership and the Iraqgis established the
specific process by which UNSCOM would conduct these inspections.
During this exchange, Irag agreed to “[u]nrestricted freedom of movement
without advance notice within Iraq of the personnel of the Special Com-
mission and its equipment and means of transpértor nearly eight
years, UNSCOM, to the best of its ability, carried out the requirements
under the resolution.

As early as June 1991, Iraq attempted to impede the access of
UNSCOM inspectiong® That month, Iraq sought to deny an IAEA team
access to certain locations on three separate occa$iods. the third
occasion, the IAEA team attempted to block the departure of some vehi-
cles leaving the compound in an effort to inspect the vehicles for illegal
material. The Iraqis denied access to the vehicles and fired automatic
weapons over the heads of the inspectors to warn them against approach-
ing the vehicles® This was just the beginning of a series of confrontations
between UNSCOM and the Iragi government.

Over the succeeding seven and a half years, the Iraqgi government
denied UNSCOM inspectors access to suspected weapon sites on innumer-
able occasion® The Security Council adopted one resolution finding
Irag in material breach of Resolution 687 as it pertains to the inspection
and verification of WMD?’ The Security Council adopted six other reso-
lutions concerning Iraqgi violations of Resolution 687, in one case deplor-
ing and in the others, condemning the actions of the Iragi goverrifnent.

In the fall of 1997, there was a serious confrontation between the
international community and Iraq over the continued inspections of

31. Id.at6.

32. THe Unitep NATIONS AND THE IRAQ-KuwaiT ConFLicT 1990-1996supranote 8, at
77.

33. Id. at 80.

34. Id.

35. Id.

36. SeeTHe UniTep NATIONS AND THE IRAQ-KuwaIT ConrLicT 1990-1996supranote 8,
at 82-94 (finding that between the years 1991 and 1995, Iraq declared ongoing monitoring
to be unlawful, threatened UNSCOM aircraft, continued to submit alleged “full and final
disclosures” of WMD programs, refused inspection team access to certain sites, blocked
UNSCOM flights, attempted to prevent the removal and destruction of chemical agents,
protested the installation of monitoring cameras and threatened to block the work of
UNSCOM all together).

37. S.C.Res. 707, U.N. SCOR, 46th Sess., at 3, U.N. Doc. S/IRES/707 (1991).
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UNSCOM within Iraq. Irag claimed the UNSCOM inspection teams were
biased in their composition because the teams included too many western-
ers and were not representative of the international comnini®n 29
October 1997, Iraq expelled the American members of the inspection
teamsi® Richard Butler, the head of UNSCOM, removed the remaining
teams from Iraq in protest of this American expulsibThe United States
made explicit threats to use military action to force Iragi compliance with
Resolution 6872 A Russian diplomatic mission managed to extinguish
the crisis by coercing Iraq to grant authorization allowing American
inspectors to return to Irdd.

Shortly thereafter, another confrontation flared over Irag’s denial of
unfettered access to all sites within its territory. In December 1997, Iraq
declared certain “presidential palaces” off limits to the UNSCOM inspec-
tion teams who sought access to conduct inspectfoAdthough inspec-
tions continued at other sites around the country, UNSCOM and the United
States suspected Iraq was hiding WMD, and the material to build those
weapons, in these presidential palaces. In a statement, Richard Butler
explained that it was impossible for UNSCOM to successfully verify full
implementation of Resolution 687 without access to these sites and full
Iragi cooperatiorf®

The United States and Great Britain began a military buildup in the
region as a means to force strict compliance by 4ta&everal sources

38. S.C. Res. 1060, U.N. SCOR, 51st Sess., at 2, U.N. Doc. S/RES/1060 $1696);
Res. 1205, U.N. SCOR, 53d Sess., at 2, U.N. Doc. S/IRES/11205 ($998)Res. 1194,

U.N. SCOR, 53d Sess., at 2, U.N. Doc. S/IRES/1194 (1998); S.C. Res. 1137, U.N. SCOR,
52d Sess., at 2-3, U.N. Doc. S/IRES/1137 (1984, Res. 1134, U.N. SCOR, 52d Sess.,

at 2, U.N. Doc. S/IRES/1134 (1997); S.C. Res. 1115, U.N. SCOR, 52d Sess., at 1, U.N. Doc.
S/RES/1115 (1997).

39. See Iraq Protests U.N. Choices on Arms Tddni. Times, Jan. 12, 1998, at A10
(stating that Iraq criticized the United Nations inspection teams because they had too many
American and British experts on them).

40. Steven Lee Myerbaq Carried Out Threat to Expel U.S. InspectdssY. Times,

Nov. 14, 1997, at Al.

41. Steven Lee Myerglinton is Sending 2d Carrier to GulN.Y. Times, Nov. 15,
1997, at Al.

42. Seeid.

43. Steven ErlangeAlbright Says Iraq Agrees to Let U.S. Inspectors Batk.
Times, Nov. 20, 1997, at Al.

44. Michael R. Gordon & Elaine Sciolindhe Deal on Iraq: The Way it Happened
N.Y. Tives, Feb. 25, 1998, at Al.

45. Christopher S. Wret).N. Official Doubts Team Can Verify Irag Arpis.Y.

TiMes, Jan. 24, 1998, at A3 [hereinafter WrehN. Official Doubtd
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including Russia, France, and the Arab League launched diplomatic
efforts#” It was not until a personal visit by Kofi Anan, Secretary General
of the United Nations, that the international community reached an agree-
ment with Irac® This agreement required Iraq to comply fully with all
United Nations resolutions and thus, provide unfettered access to all sus-
pected weapon sité8. Following the agreement, Iraq began to allow
United Nations inspectors access to the presidential palaces previously
declared off limits® This agreement averted military action by the United
States.

On 5 August 1998, the Iragi government declared that it was ending
all cooperation with UNSCOM! Iraq also demanded that the United
Nations dismiss Richard Butler as the chief of UNSC®NM his declara-
tion clearly violated the agreement brokered by Kofi Anan earlier in the
year. lIraq brought the international community back to the brink of mili-
tary action.

In the following months, Iraq allowed spot inspections of suspected
weapons sites; but, on 31 October 1998, Iraqg once again declared an end
to cooperation with UNSCOM: After two weeks of negotiations the
United States prepared to launch a military strike on%ta@nce again,

46. Douglas JehBtandoff with Iraq: The Scenl.Y. Tives, Feb. 5, 1998, at Al.

47. Christopher S. WreThe Diplomacy: U.N. Chief Cancels Trip to Mideast as a
Hunt for Compromise Continuel.Y. Tives, Feb. 10, 1998, at A8 [hereinafter Wrdine
Diplomacy}.

48. Barbara Crossette).N. Rebuffs U.S. on Threat to Iraq if it Breaks Patty.

Times, Mar. 3, 1998, at Al [hereinafter Crossetd\. Rebuffs U.S. on Thréat

49. Id.

50. Touring Irag’s Presidential SitedN.Y. Times, Mar. 30, 1998, at A16.

51. Barbara Crossettieagis Break Off All Cooperation with Inspectois.Y. Tives,

Aug. 5, 1998, at Al [hereinafter Crossettagis Break Off All Cooperatidn

52. Id.

53. SeeBarbara Crossettd) New Challenge to the U.N., Iraq Halts Arms Monitoring
N.Y. Times, Nov. 1, 1998, at 1 (stating that since the announcement in August Iraq allowed
spot inspections).

54. SeeCrossetteAs Tension Growsupranote 5, at Al (stating that the United States
continued to build up forces in the Persian Gulf area in preparation for a possible military
strike on Iraq).



1999] OPERATION DESERT FOX 123

Iraq averted a military strike at the last minute by allowing UNSCOM to
resume inspectiorss.

On 15 December 1998, Richard Butler provided the Security Council
a written report detailing Iraq’s level of cooperation with UNSCOM
inspections over the course of the previous méhih.this report, Richard
Butler explained that Iraq had not fully cooperated with the UNSCOM
inspection team3. The United States repeated warnings of possible mil-
itary strikes for Iraq’s failure to allow unfettered access to suspected WMD
sites and full cooperation with UNSCOM inspection tedfns.

In response to the report by Richard Butler and the continued non-
compliance by Iraq, the United States and Great Britain launched Opera-
tion Desert Fox on 16 December 1998The air campaign consisted of
strikes by cruise missiles, fighters, and bomi5&r3he attacks concen-
trated on command centers, missile factories, and airfield@ut of fear
of releasing chemical weapons into the atmosphere and risking collateral
damage, the United States and Great Britain did not attack suspected
chemical and biological weapon sifés.

President Clinton claimed victory at the end of the four-day cam-
paign® Clinton explained that the United States had sought “to degrade
Saddam’s weapons of mass destruction program” and “his capacity to
attack his neighbor$* Officials inside the Clinton administration admit-
ted that the effectiveness of an air strike is limited and the damage would

55. SeePhilip Shenon & Steven Lee Myetd,S. Says it was Just Hours Away from
Starting Attack Against IradN.Y. Tives, Nov. 15, 1998 at 1 (stating that Iraq avoided a mil-
itary strike because of a last ditch plea by Kofi Anan and Irag’s announcement hours later
that the country would allow the inspectors to return to their “normal work”).

56. Steven Lee Myers & Barbara Crossdtty is Accused of New Rebuffs to U.N.
Team: U.S. Repeats Warnings of Striking Baghiad. Tives, Dec. 16, 1998, at A1, A4.

57. Id. at A4.

58. Id. at Al.

59. Clines & Myerssupranote 3, at Al.See generallJJNSCOM: Chronology of
Main Eventg(visited Feb. 10, 1999)http://www.un.org/Depts/unscom/chronology.btm
for a complete timeline of the events surrounding the weapons inspectors leading up to the
air strikes.

60. MyersU.S. and Britain End Raidsupranote 2, at 20.

61. Id.

62. Steven Lee Myer3ets Said to Avoid Poison Gas Sitesy. Tives, Dec. 18, 1998,
at Al [hereinafter Myerslets Said to Avoid Poispn

63. Philip Shenonission Intended to Degrade Iraq Thre®.Y. Tives, Dec. 20,

1998, at 20.

64. Id.
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merely restrict the Iraqi WMD program for a matter of months or possibly
just weeks>

This article analyzes the legality of the military air strikes under inter-
national law. By applying the two exceptions of the United Nations Char-
ter and some evolving norms of customary international law, it will
become clear that the United States and Great Britain were justified in tak-
ing unilateral military action to enforce the provisions of United Nations
Resolution 687. This conclusion does not mean that in the future the
United States has the authority to act unilaterally, using military force
against other nations. Under these particular circumstances, however, the
United States action was legally justified.

Ill. International Law and the Use of Force

To understand the issues, one must first understand the pertinent
sources of international law that, according to many scholars, are found in
Article 38 of the Statute of the International Court of Justice (€ Mter-
national conventions, custom, and general principles ofathis article
deals primarily with international conventions and customary international
law.%8

In addition, there are two subsidiary sources of international law:
judicial decisions and teachings of prominent international legal schol-
ars8® There is, however, a caveat contained in Article 59 of the Statute of
the 1CJ about using a judicial decision as a source of internation&l law.
The judicial decisions of the ICJ are not binding, except on the particular
dispute for which the decision was mddeThe practical effect of this

65. Id.

66. AnTHONY CLARK AREND & ROBERT J. Beck, INTERNATIONAL LAw & THE Usk oF
Force5 (1993).

67. Charter of the United Nations Statute and Rules of Court, 1947 I.C.J. Acts & Docs.
46 (ser. D, 2d ed.) No. 1.

68. The general principles of international law are a difficult area because legal schol-
ars can not agree on a sound definition for the ternm&noA& Beck, supranote 66, at 7.
Principles of international law may mean basic principles recognized in most domestic
legal systems, general principles of international law which states have simply come to
accept, or principles of higher morality turned into principles of lawGeneral principles
of law do not play a part in this analysis because the concepts in the discussion do not deal
directly with the use of force.

69. Charter of the United Nations Statute and Rules of Court, 1947 |.C.J. Acts & Docs.
at 46.

70. 1d. at 49.
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caveat is to prohibit applyingfare decisiso ICJ decisiong? Although an

ICJ decision may not be binding outside that particular case, under the
principle ofstare decisisinternational legal scholars generally regard ICJ
decisions as “persuasive authority of existing international 1aw.”

A. International Agreement Law

The first primary source of international law that is important to this
discussion is commonly referred to as treaty law. Although the ICJ refers
to the first source as international conventions, other terms generally found
interchangeable with convention include “treaty, protocol, declaration,
covenant, charter, pact, statute, or the word ‘agreement’ itéeffdr clar-
ity purposes, this analysis will refer to this source of law as international
agreement law, rather than treaty law. The most important international
agreement in this dispute is the United Nations Charter.

In 1945, the Allied powers of World War |l assembled to draft a char-
ter for the United Nation& On 26 June 1945, fifty-one states signed the
Charter and the United Nations was bétriToday the membership of the
United Nations has expanded to 185 stafteShe United Nations Charter
is an international agreement under international law and is, therefore,
binding on all signatories. The heart of the United Nations Charter is Arti-
cle 2(4), which provides that“[a]ll members shall refrain in their interna-
tional relations from the threat or use of force against the territorial

71. Id.
72. Louis HENKIN ET AL., INTERNATIONAL Law: Cases aND MaTeRIALS 107 (2d ed.
1987).

73. 1d. When the decision of the court is divided and highly political, however, the
international legal community is likely to hold the decision in lower regard than a decision
that is not political in nature and the deciding votes of the justices are much more lopsided.
Id. at 108.

74. George K. WalkeiSources of International Law and the Restatement (Third),
Foreign Relations Law of the United Stat88 NavaL L. Rev. 1, 14 (1988).

75. ARenD & BEck, supranote 66, at 29.

76. Id. at 30.

77. United Nations Member Statfast modified Dec. 9, 1998) <http://www.un.org/
Overview/unmember.htrml
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integrity or political independence of any state or in any other manner
inconsistent with the Purposes of the United Natidfs.”

This provision, however, was not an absolute ban on the use of force
by the international community. Built into the United Nations Charter
were two exceptions to this prohibition on the use of force.

The first exception is action by the Security Council under Chapter
VII. Article 41 stipulates that the Security Council must first try to use
measures short of the use of force to solve problems that pose a threat to
international securitf? Under Article 42, however, “should the Security
Council consider that the measures provided for in Article 41 would be
inadequate or have proved to be inadequate, it may take such action by air,
sea, or land forces as may be necessary to maintain or restore international
peace and securit§®

Resolution 678, allowing the use of “all necessary means” to force an
Iraqi withdrawal of Kuwait, is the premiere example of a Chapter VIl
action by the United Natiorf3. The coalition was justified in using force
against Iraq during Desert Storm because the coalition was explicitly
authorized to use force by Resolution 678.

The second exception to the use of force in the United Nations Charter
is the self-defense provision of Article 81 Under this provision, “[n]oth-
ing in the present Charter shall impair the inherent right of individual or
collective self-defense if an armed attack occurs against a Member of the
United Nations, until the Security Council has taken measures necessary
to maintain international peace and secuffy.”

The limits of this provision have been a topic of debate since 1945 and
will be discussed in more detail below. Initially, it is important to under-
stand that there is a legal right to individual or collective self-defense.
Beyond Articles 42 and 51, there is no right to the use of force under the
United Nations Charter. All of the countries involved in the standoff with

78. U.N. GiarTER art. 2, para. 4.

79. Id. art. 41.

80. Id. art. 42.

81. SeeS.C. Res. 67&upranote 14, at 1.
82. U.N. GiarTER art. 51.

83. Id.
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Iraq, including Iraq itself, are signatories and therefore, bound by the Char-
ter.

There is disagreement about the exact legal effect of a United Nations
resolution®* Most of the disagreement revolves around the effect of a
General Assembly resolution, rather than a Security Council resofition.
The Security Council acts with a certain degree of authority, which the
General Assembly does not possess. The Security Council may force
member states to comply with matters specifically covered in the United
Nations Charte# Article 25 of the United Nations Charter requires mem-
ber states “to accept and carry out the decisions of the Security Cdlncil.”
Member states are, therefore, obligated to adhere to a resolution passed by
the Security Council. Failure to adhere to a Security Council resolution
may expose the member state to action by the Security Council following
the powers granted to it in Chapter VI and Chapter®¥/I.

84. bsePHMODESTE SWEENEY ET AL., THE INTERNATIONAL LEGAL SysTEm 2-3 (6th ed.
1988) (finding that there is much controversy surrounding the belief that United Nations
resolutions are a source of international law).

85. Id. As the Deputy Legal Advisor for the Department of State, Stephen M.
Schwebel once stated:

As a broad statement of U.S. policy in this regard, | think it is fair to state
that General Assembly resolutions are regarded as recommendations to
member States of the United Nations.

To the extent, which is exceptional, that such resolutions are meant to be
declaratory of international law, are adopted with the support of all mem-
bers, and are observed by the practices of states, such resolutions are evi-
dence of customary international law on a particular subject matter.

Id. (citing McDoweLL, DiesT oF UNITED STATES PRACTICE IN INTERNATIONAL Law 1975, at
85 (1976)).

86. Certain Expenses of the United Nations, 1962 I.C.J. 151, 163 (July 1962) (during
a discussion about the responsibilities of the Security Council, the court found that Article
24 of the United Nations Charter gives the Security Council the authority “to impose an
explicit obligation of compliance” on a member state).

87. U.N. GiaRTER art. 25.

88. See idart. 34 (granting the Security Council the power to investigate disputes);
id. art. 35 (granting the Security Council the power to make recommendations for settle-
ment of a dispute)d. art. 41 (granting the Security Council the power to take measures
short of armed forcejql. art. 42 (granting the Security Council the power to use air, sea and
land force to maintain or restore international peace and security).
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B. Customary International Law

The second source of international law that will play a part in this
analysis is customary international law. There are two requirements for an
idea to become customary international law: (1) state practice, which is
measured by the duration, consistency, and number of states; and (2) a state
belief that the practice is legally required, also catigithio juris.® With-
out either one of these two requirements, the action does not rise to the
level of customary international law. For example, if a state were to refrain
from the use of force in a situation only because that state was incapable
of taking military action, not because the state believed the action illegal,
then the prohibition on the use of force as applied to that state would not
rise to level of customary international law.

Although the United Nations Charter is international agreement law,
the provisions in the Charter may also become customary international
law, if both of the requirements described above are met. This fact is
important as the discussion of Operation Desert Fox unfolds.

Through international agreements and customary international law, it
is possible to conduct a legal analysis of the standoff between the interna-
tional community and Iraq. If military action against Iraqg violated either
of these two sources, then the action would be illegal under international
law. This article analyzes three separate and unique theories supporting
the validity of the use of force during Operation Desert Fox. The theories
are: anticipatory collective self-defense, reprisal, and material breach of
Resolution 687. While only one valid theory is necessary to justify mili-
tary action, this article discusses each theory at length.

IV. Anticipatory Self-Defense
The first theory for legal justification to strike Iraq stems from the

notion of self-defense. The international community recognized the theory
of self-defense long before adopting the United Nations CHArwrticle

89. ResTATEMENT (THIRD) OF THE FOREIGN ReELATIONS LAw oF THE UNITED STATES §
102(2) (1987).

90. SeelAN BROWNLIE, INTERNATIONAL LAW AND THE Use oF FORCEBY STATES 5, 8, 13,
26, 41 (1963) (tracing the historical development of the use of force from as early as several
hundred years before ChrisBut seeforam DINSTEIN, WAR, AGGRESSIONAND SELF-DEFENCE
176 (1994) (claiming that until war was a prohibited action, self-defense was little more
than a legal justification to wage war, not a legal right to do so).
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51 of the United Nations Charter merely codified the theory and trans-
formed it into an international agreement to which all signatory states must
adhere. Self-defense is the theory that a state may respond to force with
force !

Over the years, legal scholars have attached several requirements to
the use of self-defense. These requirements include necessity, proportion-
ality, and, under certain conditions, imminefiyAlthough the require-
ments are closely tied together, they are separate. Necessity means that the
use of force in self-defense must be absolutely necessary to repel the threat
and that “peaceful measures have been found wanting or when they clearly
would be futile.®® Proportionality, on the other hand, prohibits the use of
force in self-defense from disproportionately exceeding the manner or the
aim of the necessity that originally provoked the use of frci.either
of these two requirements are not met, the use of force in self-defense is
not legally justified. The third requirement of imminency arises only in the
case of anticipatory self-defense and will be explained b&ow.

A. Legal Right to Anticipatory Self-Defense

States have often used the theory of self-defense to strike preemp-
tively against an impending use of fofeAnticipatory self-defense is the
theory that a state may respond to an imminent threat of force before that
force is actually exerte¥. There is general agreement among interna-
tional legal scholars that customary international law recognized a right to

91. SeeBrownLg, supranote 90, at 252 (defining self-defense as the reaction to an
immediate threat posed to the state itselfjsixin, supranote 90, at 175 (defining self-
defense as the lawful use of force in response to an unlawful use of force or threat of force).

92. Oscar Schachtdrhe Right of States to Use Armed Fo&2 McH. L. Rev. 1620,

1635, 1637 (1984) [hereinafter SchachiRght of Statdgstating that self-defense requires
necessity and proportionality as well as the additional requirement of imminency when
considering the case of anticipatory self-defenBelt seeDinsTEIN, Supranote 90, at 202-

03 (stating that self-defense has the three requirements of necessity, proportionality and
immediacy). The distinction between imminency and immediacy is important to the dis-
cussion and will be covered in depth in the discussifva Part V.A. Immediacy does not
apply effectively in the case of anticipatory self-defense which will be fully explained in
this later section.

93. SchachteRight of Statesupranote 92, at 1635.

94. Id.at 1637.

95. Seediscussiorinfra Part IV.A.1.

96. Seediscussiorinfra Part IV.B.

97. BrownLIE, supranote 90, at 257.
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anticipatory self-defense before the international community adopted the
United Nations Charté

1. Customary International Law

Anticipatory self-defense became an accepted custom of international
law as early as 1837 during the Canadian Rebellion against the Btitish.
TheCarolinecase arose from that conflf® During the Canadian Rebel-
lion, the British militia attacked a United States ship,Glagoling which
was transporting supplies to Canadian insurgents. This attack led to an
agreement between the United States Secretary of State and the British
Special Minister to Washington, D}€! In this agreement, the two parties
concluded that self-defense may at times require the use of-férEer a
state to invoke the right of self-defense the state must show that the “neces-
sity of that self-defence is instant, overwhelming, and leaving no choice of
means, and no moment for deliberatidf?”

This case defines the right of anticipatory self-defense because it out-
lines the requirements that a state must meet to act preemptively in self-
defense. In th€aroline case, the two states concluded that the right to
anticipatory self-defense was not properly exercised and the British Spe-
cial Minister apologized for the intrusion into American territd¥y.Sec-
retary Webster’'s comment that the threat be instant and overwhelming
evolved into the requirement of imminency over the course offin&o

98. SeeArenD & BEeck, supranote 66, at 72 (citing RsTein, supranote 90, at 172);
see alsadiscussiorinfra Part 1V.B; cf. BRownLIE, supranote 90, at 257-60 (stating that
although most scholars believe customary international law allowed anticipatory self-
defense, one must be cautious because certain forms of anticipatory self-defense may
exceed the customary international law). lan Brownlie provides a list of legal scholars who
adhere to the belief that anticipatory self-defense is a customary internationaklamw- B
LIE, supranote 90, at 257, n.2.

99. See2 bHN BasseTTMooRE, A DIGESTOF INTERNATIONAL Law 412 (1906).

100. Id.

101. Id.

102. Id.

103. Id. (quoting Letter from Mr. Webster, United States Secretary of State to Lord
Ashburton, the British Special Minister to Washington, D.C. (Aug. 6, 1842)).

104. Id.

105. SeeSchachterRight of Statesupranote 92, at 1635 (stating that one may infer
from statements given on the debate about the Israeli bombing at Osarik, that a preemptive
strike is valid only where the threat is imminent).
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justify the preemptive use of force in self-defense, customary international
law requires that the threat be imminent.

2. International Agreement Law

Not only may one make the argument that anticipatory self-defense is
recognized by customary international law, many scholars would argue
that Article 51 of the United Nations Charter authorizes anticipatory self-
defense. Analyzing this line of reasoning requires a close look at the exact
language in Article 51; however, there have been several disputes as to
interpretation of the text.

The first controversy concerning the interpretation centers on the
meaning of “inherent right” as it relates to “armed attack” in Articlé%1.
There are two separate schools of thought on whether these phrases would
permit anticipatory self-defend®’ The first is a literal interpretation, in
which case there is no right of self-defense without an actual armed
attack%® Followers of this line of reasoning are sometimes called “restric-
tionists.” %9 Under this interpretation, the supporters argue that “inherent
right” in no way modifies “armed attack” and therefore, unless troops,
planes or ships cross an international border to commence an attack, there
is no right to self-defense. Although this is a plausible interpretation, it

106. SeedUJ.N. CHarTER art. 51. On 14 December 1974, the General Assembly adopted
Resolution 3314, which is the Definition of Aggression. G.A. Res. 3314, U.N. GAOR, 29th
Sess., Supp. No. 31, at 142-44, U.N. Doc. A/9890 (1974). This resolution was an attempt
by the General Assembly to define further an act of aggression as it applies to the United
Nations Charter. Unfortunately, there was a caveat put into the definition which severely
limits the application of the definition to Article 51. Article 6 of the Definition of Aggres-
sion states that “[n]othing in this Definition shall be construed as in any way enlarging or
diminishing the scope of the Charter, including its provisions concerning cases in which the
use of force is lawful.”ld. at 144. Because the use of force in self-defense is a lawful use
of force, the prohibition on diminishing the scope of the Charter prevents the Definition of
Aggression from diminishing the scope of Article 51.

107. ARenp & BEck, supranote 66, at 73.

108. Id.

109. Id. Anthony C. Arend and Robert J. Beck find that lan Brownlie, Yoram Dinstein,
Louis Henkin, and Philip Jessup all fall in the restrictionist cateddry(citing BRowNLIE,
supranote 90, at 275-78; IRsTEIN, Supranote 90, at 173; dwis Henkin, How NATIONS
BeHave 140-44 (2d ed. 1979)HRiP C. Essur A MoberN LAw oF NaTions 166 (1948)).
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completely alters customary international law as it existed at the birth of
the United Nations by severely limiting the right to self-defense.

The second school of thought, called “counter-restrictionist,”
believes that the drafters used “inherent right” in the Article to preserve the
right to self-defense as it existed in 194%.The counter-restrictionists
would preserve the right of anticipatory self-defense under an alternative
interpretation of Article 53! This alternative interpretation concentrates
on the word “inherent!*? To the counter-restrictionist the word modifies
self-defense, therefore the drafters did not mean to restrict the customary
right of self defense, but rather intended to list one situation under which a
nation may resort to self-defenSé. Some counter-restrictionists further
argue that state action since 1945 requires this interpretation because states
have on numerous occasions acted under the guise of anticipatory self-
defensé!4

The other Article 51 interpretation problem that may arise in this anal-
ysis revolves around the phrase “until the Security Council has taken mea-
sures.5 |t is not entirely clear to what extent the Security Council must
act in a given situation to preclude a nation from using force in self-
defense. One school of thought argues that once the Security Council takes
any action whatsoever, that action completely cuts off the continued use of
force in self-defense by any nation involved in the contli¢tThis is a lit-

110. ARenp & BEck, supranote 66, at 73. Anthony C. Arend and Robert J. Beck find
that D. Bowett, William O’Brien, Myres McDougal, Florentin Feliciano, and Julius Stone
all fall into the counter-restrictionist categonyl. (citing D.W. BoweTT, SeLF-DEFENCEIN
INTERNATIONAL LAaw 184-93 (1958) [hereinafterdverT, SeLr-Derencdg; William V.
O’'Brien, International Law and the Outbreak of War in the Middle East, 1267 rsIs
716, 721 (1967) [hereinafter O'Brieimternational Law, Myres S. McDoucAL & FLOREN-
TINO P. FeLiciano, Law anD Minimum WoRLD PusLic OrRDER: THE LEGAL REGULATION OF
INTERNATIONAL CoERcION 232-44 (1961);ulius StoNE, AGGRESSIONAND WORLD ORDER. A
CriTIQUE oF UNITED NATIONS THEORIESOF AGGRESSION98-100 (1958)).

111. Arenp & BEeck, supranote 66, at 73.

112. Id.

113. Id.

114. Id.

115. SeeU.N. CHarTER art. 51.

116. SeeRoger K. SmithThe Legality of Coercive Arms Contrd9 YaLe J. NT'L L.
455, 496 (1994) (citing comments made in Washington D.C. on 4-6 October 1990 by Pro-
fessor Abram Chayes at the Conference on International Law and the Non-Use of Force and
comments made by United Nations Secretary General Javier Perez de Cuellar as found in
U.N. Article 51 May Not Permit Strike at Irad/asH. PosT, Nov. 9, 1990, at A30).
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eral interpretation of Article 51 and may lead to some absurd results as
described by the opposing school of thought.

The alternative school of thought advances two reasons why this lit-
eral interpretation is not valid. First of all, a literal reading of Article 51
would be “an implausible—indeed, absurd—interpretatibh Through this
interpretation, the right of a state to defend itself would be subordinate to
the will of the Security Councif® For example, if the Security Council
condemned a state claiming to act in self-defense, but failed to take action
against the aggressor, a literal interpretation of Article 51 would prevent
the injured state from taking any action whatsoever against the aggressor.
This simply cannot be the proper interpretation, if the right to self-defense
is to be anything other than an illusory right.

The second argument advanced against a literal interpretation is based
on the drafters’ intent for the United Nations Chaft&initially, there was
a proposal to specifically deny the right of a state to act in self-defense, if
the Security Council toony action!?° But the drafters rejected this pro-
posal*?' What this means is that the drafters intended the Article 51 right
to self-defense to terminate not upamy action by the Security Council,
but rather uporspecificaction by the Security Council whiahxplicitly
denied the right to self-defens@.

For these two reasons, by implication, the right to self-defense ends
not upon Security Council action per se, but upon Security Council action
that explicitly eliminates the right to self-defense; or alternatively, deter-
mines that the actions of the state acting in self-defense have surpassed the
self-defense prerogative and become a threat to international sé€urity.

117. Oscar Schachtéinited Nations Law in the Gulf Confli@5 Au. J. NT'L L. 452,
458 (1991) [hereinafter Schachtgnited Nations Lalv

118. Smithsupranote 116, at 497.

119. Id.

120. Id.

121. Id.

122. 1d. at 497-98.

123. ltis this second reason that may prevent a nation from using WMD in self-defense
against a conventional attack. The use of WMD would likely exceed the self-defense pre-
rogative and become a threat to international security—although this determination is left up
to the Security Council.
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In either case, at that point the state acting in self-defense may no longer
justify its actions based on Article 51.

There clearly is a right to self-defense under international law recog-
nized by both the United Nations Charter and customary international law.
What is not as clear is whether a right to anticipatory self-defense exists.
Because of th€aroline case, there is a customary international law per-
mitting anticipatory self-defense, but scholars differ dramatically in deter-
mining whether that right exists under the United Nations Charter. What
does appear clear, however, is that state action since the United Nations
Charter was adopted supports the argument that a right to anticipatory self-
defense exists.

B. Historical Examples

In the fifty years since the United Nations Charter was adopted, there
have been many situations in which states have used force under the rubric
of anticipatory self-defense. These actions may shed insight on just how
the signatory nations interpret Article 51 and support that customary inter-
national law recognizes the right to use force in anticipatory self-defense.

1. Cuban Missile Crisis

The first and possibly most important exercise of anticipatory self-
defense was the Cuban Missile Crisis, a confrontation between the United
States and the former Soviet Unifi. On 15 October 1962, the United
States discovered that the Soviet Union was shipping nuclear missiles to
the island-state of Cudd® The United States initiated a naval blockade of
Cuba to prevent further shipments of the weapons to the i&land.

Under Article 2(4) of the United Nations Charter, this blockade con-
stituted a use of force prohibited by the Charter, although that use of force
would be allowed if the action fell under one of the Charter exceptions. In

124. SeeARrenp & Beck, supranote 66, at 74.

125. A. Mark WEISBURD, Use oF FORCE THE PrRACTICE oF StaTES SNCE WORLD WAR I,
215 (1997).

126. Id. at 216.
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the days that followed, the Security Council debated the issue, but never
passed a resolution supporting, or condemning the United States'attion.

The United States officially justified the blockade as a regional action
under Article 52 of the United Nations Charter because the Organization
of American States endorsed3®. But, the question of anticipatory self-
defense was intertwined in the discussi$hA primary topic in the Secu-
rity Council discussion was whether the nuclear missiles had a defensive
or offensive purpos¥? If the missiles were on the island for an offensive
purpose, then it was possible the United States would have been justified
in acting preemptively to strike that offensive capability. The Security
Council had several members, including the Soviet Union, voicing strong
opposition to the blockade. Because the Security Council did not reach a
consensus at least partially suggests that the international community did
not completely dismiss the right of anticipatory self-defense.

The Cuban Missile Crisis is an important example for two reasons.
First, the situation involved a use of force to prevent proliferating WMD

127.1d. at 217-18.

128. SeeOscar Schachteln Defense of International Rules on the Use of Fdb&e
U. CHi. L. Rev. 113, 134 (1986) [hereinafter Schachf2efense of International Rules
(stating that the United States viewed the action as a defensive response, however the argu-
ment given to the international community was that the Organization of American States
was the source of the authority to act). On 23 October 1962, the Organization of American
States voted by 19 votes to none to adopt a resolution requesting that Cuba remove the mis-
siles from the island and allowing member states to take all necessary means to achieve this
goal. WisBURD, supranote 125, at 216. Article 52 of the United Nations Charter states:

Nothing in the present Charter precludes the existence of regional

arrangements or agencies for dealing with such matters relating to the
maintenance of international peace and security as are appropriate for
regional action provided that such arrangements or agencies and their
activities are consistent with the Purposes and Principles of the United

Nations.

U.N. CHARTER art. 52.

129. ARenp & BEck, supranote 66, at 76.

130. For example the Ghanaian delegate to the Security Council, a rotating member,
analyzed the situation under the principles ofGheolinecase.See idat 75. The Ghana-
ian delegate argued that there was insufficient proof to conclude that the weapons were for
offensive purposes and opposed the United States blockade of Cuba because it was an ille-
gal use of force.See id(citing U.N. SCOR, 17th Sess., 1023d mtg. at 19, U.N. Doc. S/
PV.1023 (1962) (statement of Quaison-Sackey, Ghanaian delegate to the Security Coun-

cil)).
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and a shift in the balance of power. It is even more important because the
support of the United States action came from nations along a large spec-
trum of ideals and economic development around the globe. In the Secu-
rity Council, Chile, China, France, Ireland, the United Kingdom, and
Venezuela all supported the United States acéfibi©n the other hand, the
Soviet Union, Ghana, Romania, and the United Arab Republic opposed the
United States actiok?? For these reasons, the Cuban Missile Crisis was
important in the evolution of anticipatory self-defense.

2. Arab-lsraeli War of 1967

Probably the situation that fits the anticipatory self-defense mold best
is the 1967 attack by Israel against the Arab states in the region. Although
the discussions that followed this attack spent very little time actually
addressing anticipatory self-defense, this is predominately a result of the
Cold War feuding between the East and Wekt.

After the Soviet Union falsely reported to the United Arab Republic
(UAR) that Israel was planning a major attack on the UAR, President
Gamal Abdel Nasser took several very provocative aclighshe UAR
moved a force large enough to conduct offensive operations into the Sinai;
Nasser publicly made statements that he intended to eliminate Israel; the
UAR dismissed the United Nations emergency force from the Sinai; and
the UAR closed the Straits of Tiran to Isr&#l. Israel had previously
stated that any interference with Israeli shipping in the Straits of Tiran
would constitute an act of wat®

On 5 June 1967, Israel mounted a massive air campaign against the
UAR airfields3’ In the days that followed, Israel captured the Sinai, the
West Bank, and the Golan Heights in ground maneuvers against the UAR,
Jordan, and Syri&® On 10 June 1967, both Syria and Israel accepted a
cease-fire on the last active front in the short Y#arlsrael justified the

131. WEisBURD, supranote 125, at 217.
132. Id.

133. ARenp & BEck, supranote 66, at 77.
134. WisBURD, Supranote 125, at 136.
135. Id.

136. Id.

137.Id. at 137.

138. Id.

139. Id.
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attack by arguing that closing the Straits of Tiran was an act of war by the
UAR, and the massing of the UAR troops on the southern border of Israel
posed a serious and imminent threat to the security of [éfa@b prevent

an invasion of Israel, the nation struck preemptively against the Arab coa-
lition of the UAR, Jordan, Syria, and Iraq.

In the wake of the Israeli attack, there was debate in both the General
Assembly and the Security Council. Most of the sentiment in the Security
Council was a result of Cold War animosity. The Soviet Union backed
the Arab position finding that the Israeli action was sheer aggression that
violated Article 2(4)1*? The United States and the West, however, acqui-
esced in the Israeli use of force, preferring to focus rather on the Israeli
complaints'*® Because of the posturing on the part of the two superpow-
ers, it is difficult to say whether the use of anticipatory self-defense was a
justified use of force in this situatidfi* The failure of the United Nations,
however, to condemn the action is an indication that the right to strike pre-
emptively against a possible aggressor was, at a minimum, an unsettled
question under the United Nations Charter.

3. Israeli Attack on Iraq

The Israeli Air Force attack against the Iragi nuclear facility at Osarik
was another prominent example of anticipatory self-defense. With the
assistance of France and other nations in 1981, Iraqg was only three months
from completing construction of a nuclear reaétérAlthough publicly,

Irag claimed the facility was for research only, other factors indicated the

140. SeeARrenp & Beck, supranote 66, at 76.
141. See idat 76-77.

142. See id.

143. WisBURD, Supranote 125, at 139.

Communist states, Arab states and several prominent nonaligned states
tended to condemn Israel unequivocally and demand immediate with-
drawal from the territory Israel had taken during the fighting . . . . The
second view adhered to by the United States, Canada, Australia, New
Zealand, Japan, most Western European states, most Latin American
states, and much of Francophone Africa, was that it was necessary to
address its causes.

Id. at 138.
144. SeeArenp & Beck, supranote 66, at 77.
145. WEisBURD, supranote 125, at 287-88.
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possible alternative use of manufacturing nuclear weapons for use against
Israel}*® Israel attempted to rally international condemnation and action
against the construction of the nuclear reactor in Iraq, but failed in this
endeavol?’ In light of this failure, Israel attacked the facility on 7 June
1981, completely destroying it The Security Council extensively
debated the Israeli attack on the facility. It ultimately adopted a resolution
condemning the attack, but the reasons that states supported this resolution
were starkly different#?

There were many states that argued for a strict restrictionist interpre-
tation of Article 51, condemning the Israeli action as sheer aggre§8ion.
Although the vast majority of other states also condemned the Israeli
action, many of these states argued that, if the action met the requirements
of theCaroline case, there would have been legal justification under inter-
national law for the attacle!

This line of reasoning is in accord with a counter-restrictionist view
of Article 51152 These states found that the problem with the Israeli attack
stemmed from the lack of an imminent thr&&tAs required in th€aro-
line case, there must be an instant and overwhelming threat to justify use
of force for anticipatory self-defense. The Israeli argument failed because
it was not clear whether Iraq would use the reactor to produce nuclear
weapons>* There was even more doubt about the threat those nuclear
weapons would pose to Isrdet. Even if Iraq intended to use the reactor
to produce weapons, there was not an imminent threat of the use of those
weapons against Israf Israel simply argued that Iraq would, in the very

146. 1d. at 288. The factors contributing to the Israeli concern included the following:
Irag’s uranium purchases that indicated a weapons project rather than peaceful uses for the
uranium, IAEA controls on nuclear proliferation were weak, and Iraq officially stated an
intention to acquire nuclear weapons to be used against I&ael.

147. 1d.

148. Id.

149. Id.

150. ARenD & BEck, supranote 66, at 78. The delegates from Syria, Guyanan, Paki-
stan, Spain, and Yugoslavia took the restrictionist position in expressing an opinion about
the Israeli attackld.

151. Id. at 78-79.

152. 1d. at 78.

153. Id. at 78-79. The representatives of Sierra Leone, Great Britain, Uganda, and
Niger all argued under a counter-restrictionist approach usin@dtaine doctrine of an
instant and overwhelming force to justify an anticipatory attddk.

154. See id.

155. See id.
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near future, obtain thmeansto create a weapon, whidould pose a
potential threat to 57 The international community simply found this
argument too attenuated to support an attack based on anticipatory self-
defense>8

Although the Security Council passed a resolution condemning the
Israeli attack, no sanctions were included in the resoldtfoiThis attack
is important in the development of the preemptive strike analysis because
of the target. Israel feared the future potential use of WMD against the
Israeli state. Although it was clear the threat could materialize, the inter-
national community overwhelmingly concluded that the threat was too
attenuated to support a strike.

These three examples provide the basis for an analysis of the legal jus-
tification of a preemptive strike against the WMD facilities in Iraq. There
is no clear consensus on whether anticipatory self-defense is an authorized
use of force under Article 51. This historical analysis shows that, at a min-
imum, there is a large block of nations around the globe which support the
use of anticipatory self-defense under certain limited conditions. These
nations support a counter-restrictionist view of Article 51. This block of
nations has grown larger as anticipatory self-defense has increasingly been
the basis for a state to use fot€e.

As long as the requirements of necessity, proportionality and immi-
nency are met, these nations would support a preemptive use of force.
Because of the state action since the adoption of the United Nations Char-

156. Id. at 79. The British delegate to the Security Council argued extensively under
the context of th€aroline case finding that there was no instant and overwhelming threat
that would authorize a preemptive strike against Irlty. The Sierra Leone delegate
reached a similar conclusion quoting directly from@a&oline case. Id.

157. WEisBURD, supranote 125, at 289.

158. See idat 288-89. The General Assembly adopted a resolution finding the attack
was an act of aggression and seeking an arms embargo as punishment for thila#tack.
288. The resolution passed by a vote of 109 in favor, 2 against (Israel and the United States)
and 34 abstaining (mostly European and Latin American stdtbsgt 288-89.

159. Id. at 288.

160. SeeArenD & BEeck, supranote 66, at 79 (finding that the base of support for a
counter-restrictionist interpretation of Article 51 had increased since the Cuban Missile
Crisis). Anthony C. Arend and Robert J. Beck argue that although the international com-
munity was divided on the question of the right to use anticipatory self-defense, there is a
growing block of nations voicing a counter-restrictionist positidn.This expanding view
holds that under certain circumstances anticipatory self-defense may be a justified use of
armed forceld. Arend and Beck argue that it is impossible to show a consensus that antic-
ipatory self-defense violates international IeBee id.



140 MILITARY LAW REVIEW [Vol. 161

ter, there appears to be a customary right to anticipatory self-defense that
prevails today.

C. Threat of Iragi Weapons of Mass Destruction

Iraq quite clearly possesses the materials and weapons not only to
produce WMD, but also the will to use those weapons against other
statest®? Following Resolution 687, the formal cease-fire for the Gulf
War, UNSCOM began inspecting Iragi WMD facilities. During the seven
and a half years before Operation Desert Fox, UNSCOM found and
destroyed vast amounts of chemical, biological, and nuclear maférial.
Every six months UNSCOM submitted a report to the Security Council on
the progress in fulfilling the requirements of Resolution B87By the
beginning of 1998, UNSCOM had destroyed, removed, or rendered use-
less missiles, missile equipment, chemical weaponry, and biological weap-
onry, including the entire Al-Hakam facility, the main biological weapons
production facility*6

This documentation of the UNSCOM progress, even in spite of Iraqi
defiance, is a testimony to the success of the weapons inspection program

161. SeelL.eonarD A. CoLE, THE ELEVENTH Hour PLAGUE: THE PoLiTics oF BioLoGICAL
AND CHEmicAL WARFARE 87-90 (1997) (Iraq’s resolve to use chemical weapons is evident by
the use of chemical weapons against Iran in the Iran-lIrag War); William Clinton, Address
to the Nation on the Strikes Against Iraq (Dec. 19, 1988)..Y. Tives, Dec. 20, 1998, at
20 (President Clinton stating that if Saddam Hussein were left unchecked, he may use
WMD against others).

162. SeeTHE UNniTED NATIONS AND THE IRAQ-KuwAIT ConrFLicT 1990-1996supranote
8, at 95.

163. Since the end of 1995, UNSCOM submitted six reports in accordance with Res-
olution 687 and the changed reporting procedures outlined in Resolution 1051, which con-
solidated the reports, required under Resolutions 699 andS&ERl.N. SCOR, 53d Sess.,

U.N. Doc. S/1998/920 (1998) (reporting for the period of 16 April 1998 to 11 October
1998); U.N. SCOR, 53d Sess., U.N. Doc. S/1998/332 (1998) (reporting for the period of 11
October 1997 to 15 April 1998); U.N. SCOR, 52d Sess., U.N. Doc. S/1997/774 (1997)
(reporting for the period of 11 April 1997 to 11 October 1997); U.N. SCOR, 52d Sess., U.N.
Doc. S/1997/301 (1997) (reporting for the period of 11 October 1996 to 11 April 1997);
U.N. SCOR, 51st Sess., U.N. Doc. S/1996/848 (1996) (reporting for the period of 11 April
1996 to 11 October 1996); U.N. SCOR, 51st Sess., U.N. Doc. S/1996/258 (1996) (reporting
for the period of 11 October 1995 to 11 April 1996); S.C. Res. 1051, U.N. SCOR, 51st
Sess., at,3J.N. Doc. S/RES/1051 (1996) (requiring a report once every six months from
the Special Commission commencing on 11 April 1996); S.C. Res. 699, U.N. SCOR, 46th
Sess., at,JJ.N. Doc. S/RES/699 (1991) (requiring a report once every six months from the
Special Commission); S.C. Res. 715, U.N. SCOR, 46th Sess., at 2-3, U.N. Doc. S/IRES/715
(1991) (requiring a report once every six months from the Special Commission).
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established by the Security Council. The extent and history of the WMD
program in Iraq is eerie, particularly because of the documented use of

164. SeeUNSCOM Main Achievemen(gisited March 1998) <http://www.un.org/
Depts/unscom/achievement.i#m By the beginning of 1998, UNSCOM had destroyed,
removed, or rendered useless the following prescribed items:

Missile Area:

e 48 operational long-rage missiles

* 14 conventional missile warheads

* 6 operational mobile launchers

» 28 operational fixed launch pads

e 32 fixed launch pads (under construction)

e 30 missile chemical warheads

« other missile support equipment and materials

* supervision of the destruction of a variety of assembled and non-
assembled “super-gun” components

Chemical Area:

» 38,537 filled and empty chemical munitions

e 690 tonnes of chemical weapons agent

* more than 3,000 tonnes of precursors chemicals

e 426 pieces of chemical weapons production equipment
* 91 pieces of related analytical instruments

Biological Area:
« the entire Al-Hakam, the main biological weapons production faciity
« avariety of biological weapons production equipment and materials

See UNSCOM Main Achievemefisited March 1998) <http://www.un.org/Depts/
unscom/achievement.htm The following information may help one further understand
the UNSCOM success in the chemical and biological arena. Through the end of 1995,
UNSCOM had destroyed the following:

*  More than 480,000 litres of chemical warfare agents (including
mustard agent and the nerve agents sarin and tabun);

*  More than 28,000 filled and nearly 12,000 empty chemical muni
tions (involving 8 types of munitions ranging from rockets to
artillery shells, bombs and ballistic missile warheads);

. Nearly 1,800,000 litres, more than 1,040,000 kilograms and 648
barrels of some 45 different precursor chemicals for the produc-
tion of chemical warfare agents;

*  Equipment and facilities for chemical weapons production; and

» Biological seed stocks used in Iraqg’s biological weapons
programme.

THE UNITED NATIONS AND THE IRAQ-KuwAIT ConrLicT 1990-1996supranote 8, at 95.
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these weapons in the eight-year war between Iraq and®fran.

1. Chemical Threat

Iraq took an interest in chemical weapons as early as the 1§70s.
The Iraqi regime was able to begin its chemical weapons production with
the help of certain western countri€$.During the 1980 to 1988 Iran-Iraq
War, the Iragi weapons program grew dramatically.

The war began on 22 September 1980, when Iraqi forces invaded the
Iranian territory at Shatt al Aral$® The Iragi attack was in response to an
Iranian call for an overthrow of the ruling Ba’ath government in 1fdq.
Using this as justification, Iraq launched an assault against its menacing
neighbor to the east® The initial goal of Iraq was simply to weaken Iran
and capture certain territory in the south, which would provide Iraq with a
better approach to the Persian GUF. Both sides made only minor
advances into the other’s territory during the long eight-yeat{%ar.

Although the war was a large and protracted struggle between two
regional powers, for the most part, the hostilities remained contained to the
borders of Iraq and Iralf® The significant aspect of the war was Iraq’s
use of chemical weapons against It¥&hBoth Iran and Iraq were signato-
ries to the 1925 Geneva Protocol prohibiting the use of chemical and bio-

165. SeeCoLE, supranote 161, at 87-88.

166. Id. at 81.

167. Id. Iraq received components from Switzerland, the Netherlands, Belgium, Italy,
and West Germanyld.

168. WEisBURD, supranote 125, at 47.

169. Id.

170. Id.

171. Id.

172.1d. at 48.

173. During the Iran-Iraq War, there were limited military clashes over shipping in the
Persian Gulf with states not involved in the Iran-lraq Veediscussiorinfra Part V.B.3.

174. GLg, supranote 161, at 87-88.
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logical weapons in war® But, in contravention of this treaty, Iraq openly
and without shame used chemical weapons on the battl&ffeld.

The chemical attacks began as early as 1982 and lasted until the
cease-fire in 198877 The attacks included both mustard and nerve
agentst’® Toward the end of the war, Irag’s Foreign Minister Tariq Aziz
acknowledged his country’s use of chemical weapons, but claimed that
Iran used the weapons fifS® This claim against Iran was never substan-
tiated!8% There were also claims by Kurdish physicians and Iranian offi-
cials that Iraq used biological agents during the war—including botulism
and anthrax®! These claims were never proven by an outside sétfce.

Since Desert Storm, certain evidence surfaced that raised the possibil-
ity that Iraq used chemical weapons during the Gulf \Wargain, these
claims have not been prov&H. The Iraqi regime will not hesitate to use
chemical and/or biological weapons against another state. The Iraqi chem-
ical threat is well documented and quite clear, but the biological threat is

175. O OrF LecAL Abpviser, U.S. [EP'T oF StaTe, Pu. No. 9433, ReATIES IN FORCE
369 (1997) (Iran and Iraq are signatories to the agreement, however Iraq placed a reserva-
tion on the agreementpee alsd’rotocol for the Prohibition of the Use in War of Asphyx-
iating, Poisonous or Other Gases, and of Bacteriological Methods of Warfare, June 17,
1925, 26 U.S.T. 571, 94 L.N.T.S. 65.

176. SeeCoLE, supranote 161, at 87-90.

177. See id.

178. 1d. at 88.

179. Serge Schmemariraq Acknowledges Its Use of Gas but Says Iran Introduced it
in War, N.Y. Tives, July 2, 1988, at A3. Tariq Aziz said, “Sometimes such [chemical]
weapons were used in the bloody war, by both sidiek.”

180. LE, supranote 161, at 91-92. Claims were made that Iran used chemical weap-
ons in the town of Halabja against the Kurds, but these claims are only a minoritydziew.

181. Id. at 93.

182. Id. at 92-93.

183. Phillip ShenoniNew Report Cited on Chemical Arms Used in Gulf,\MaY.
Tives, Aug. 22, 1996, at Al [hereinafter Shendew Report Cited The Pentagon
acknowledged in a new report that chemical detectors in the forward staging areas of
United States forces detected chemicals up to seven times during the first week of the Gulf
War. Id. The report could not confirm that Irag actually fired chemical weapons at United
States forces, leaving open the possibility that the chemicals were released by facilities in
Iraqg damaged in the coalition bombing campaitgh.

184. Id.
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possibly a more serious threat because of the lack of information on the
extent of the program.

2. Biological Threat

The consolidated UNSCOM report did not include figures for the
Iraqgi biological program simply because that program was still a large
mystery. It was not until 1995 that the Iragi regime provided documents
attesting to the biological weapons program that the country had pursued
since 197385 Iraq claimed these documents were previously unknown to
most in the Iragi regime and were discovered only upon the defection of
General Hussein Kamal, the head of the Iragi Organization of Military
Industrialization'8® This organization was the heart of the Iragi advanced
weapons program, which included its chemical, biological, and nuclear
efforts. After General Kamal defected, Iraq released documents admitting
that Iraq:

« Did research on anthrax, botulinum toxin (which cause mus-

cular paralysis resulting in death), aflatoxin (which causes liver

cancer), tricothecene mycotoxins (which cause nausea, vomiting
and diarrhea), wheat cover smut (which ruins food grains), hem-
orrhagic conjunctivitis (which causes extreme pain and tempo-

rary blindness) and rotavirus (which causes acute diarrhea that
can lead to death).

+ Field-tested germs in sprayers, 122-millimeter rockets, 155-
millimeter artillery shells, tanks dropped from jet fighters and
LD-250 aerial bombs.

+ Began a crash program to speed germ development in August
1990, just as it invaded Kuwait.

+ Built and loaded 25 germ warheads for Al Hussein missiles,
which have a range of 400 miles. Botulinum toxin went into 16
of them, anthrax into 5 and aflatoxin into 4. It also filled bombs
designated R-400, which hold 20 gallons each. Botulinum toxin
went into 100, anthrax into 50 and aflatoxin into 7.

185. William J. Broad & Judith Millelyaq’s Deadliest Arms’ Puzzles that Confront
Inspectors Breed Feardl.Y. Tives, Feb. 26, 1998, at A1, A10.
186. Id.
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+ Deployed these weapons in the opening days of the 1991 gulf
war at four locations ready for use, and kept them there through-
out the war®’

These documents provided sufficient proof that Iraq maintained a
large biological weapons program, which the nation had developed for use
against other states. Iraq has since claimed that it destroyed all biological
weapons in May and June of 1991, however, inspectors remain skeptical
about the truth of this asserti#¥. There is no doubt that Iraq at one time
possessed a biological weapons program, and there are many clues which
support the claim that Iraq still possess a biological weapons capability.

3. Nuclear Threat

Similar to the biological weapons program, very little is known about
the Iragi nuclear program. It is not entirely clear how close Iraq was to
manufacturing a nuclear weapon when the coalition attacked in'8991.
Following Resolution 687, the International Atomic Energy Agency
(IAEA) teams removed from Iraq’s possession plutonium, highly enriched
uranium and irradiated uraniutd® The IAEA teams completed this
removal by February 1994, thus eliminating Iraq’s nuclear capability to the
best of the IAEA's knowledg&?

Although UNSCOM and the IAEA have destroyed large amounts of
chemical and biological weapons and probably eradicated Iraqg’s ability to
manufacture a nuclear weapon, Iraq still possess the facilities and material
to either use or produce WMD. Continued efforts by UNSCOM may some
day bring an end to Iraq’s ability to manufacture and deploy WMD. How-

187. Id.

188. Id.

189. SeeHiro, supranote 18, at 251-52 (stating that an IAEA team found in November
1990 that Irag possessed enough enriched uranium to produce one crude bomb, while the
Bush administration claimed that Iraq was approaching its goal of acquiring a nuclear
weapons arsenal).

190. THe UNitep NATIONS AND THE IRAQ-KuwaiT ConrLicT 1990-1996supranote 8, at
95.

191. Id.
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ever, UNSCOM has not yet reached that point and the threat is still as real
as ever.

4. Delivery Capability

The only issue that may diminish the threat of Iragi's WMD is the
delivery capability of these weapons. During the Gulf War, Iraq fired
thirty-nine Scudnmissiles at the state of Israel, all containing conventional
warhead$?? A special technical group, separate from UNSCOM, was
sent to Iraqg in February 1998 to determine if UNSCOM had eliminated the
Iraqi missile capability®® The group failed to find that Iraq no longer pos-
sessed the long-range missile capability to launch a chemical or biological
strike194 In spite of the inability to verify the remaining Iragi missile capa-
bility, however, it is believed that Iraq possesses few if any missiles capa-
ble of carrying chemical or biological weapons as far as 15tael.

Even if Irag no longer possesses missiles that allow a chemical or bio-
logical attack on neighboring states, it is possible that Iraq could use
human couriers to move the weapons into population centers and launch
an attack on a civilian target. The March 1995 Aum Shinrikyo cult attack
on commuters in the Tokyo subway is the perfect example of an unconven-
tional strike using a limited delivery meal¥§. This attack used human
couriers to release the deadly chemical Sarin into the ventilation system of
the subway, leaving ten people dead and thousands idflirdthe close
proximity of Israel and the ability of Iraq to move a weapon through Jordan
or Syria makes the possibility of a human courier attack a distinct possibil-

ity.

Based on the capability of Irag and the past record of the Iragi gov-
ernment using chemical weapons, the threat of a chemical or biological

192. Joel Greenbertgraelis Lining Up for Gas Masks as Officials Warn Ira&d;Y.
Tives, Jan. 30, 1998, at A6.
193. Judith MillerStandoff with Iraq: The Inspectord.Y. Times, Feb. 14, 1998, at
AS5.
194. 1d.
195. SeeMichael R. Gordon & Eric Schmitfhe Plan: U.S. Plan for Iraq Envisions
4 Days of 24-Hour Bombind\.Y. Tives, Feb. 21, 1998, at Al (stating that American intel-
ligence estimates that Iraq has only a small stockpile of Scud missiles which are capable of
carrying biological or chemical warheads and can range as far as Saudi Arabia and Israel).
196. Nicholas D. KristoffTerror in Tokyo: The Overview.Y. Tives, Mar. 23, 1995,
at Al.
197. 1d.
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attack is real. The exact threat is not entirely clear, but one concerned with
international peace and security may not dismiss the threat. If UNSCOM
or the United States government knew the exact threat posed, the question
would be much simpler, but unfortunately, that information is not available
to those outside the Iragi regime. One must assume that there is at least
some possibility that Irag would launch a chemical or biological attack
against another state, most likely Israel or the United States. Based on this
assumption, this article next analyzes the legal justification for an attack on
Iraq’s WMD program.

D. Legal Justification Under Anticipatory Self-Defense

Legal justification for a preemptive strike on Iraqi WMD facilities is
a difficult case to make. As discussed above, the international community
is divided on the legal justification of anticipatory self-defense. There
appears, however, to be a growing block of nations who, through rhetoric
and through state action, endorse the right to use anticipatory self-defense,
if the proper circumstances exi8. Necessity, proportionality, and immi-
nency are the three minimum requirements a state would need to meet in
order to justify a preemptive strike.

The Security Council adopted Resolution 687 in 1991, and the Iraqi
government agreed to adhere to the resoldfldrFor nearly eight years,
the international community used the peaceful framework outlined in Res-
olution 687 to attempt to rid Iraqg of its WMD program.

At every turn, the Iragi regime struggled to conceal weapons and
material, as well as inhibit the work of UNSCOM and the IAEA inspection
teams?%° During the crisis in the fall of 1997, the United Nations accepted

198. SeeARrenp & Beck, supranote 66, at 79.

199. Sed_etter from the Permanent Representative of Iraq to the President of the Secu-
rity Council transmitting the National Assembly decision of 6 April 1991 concerning
acceptance of Security Council Resolution 687 (Apr. 10, 1991), U.N. SCOR, 46th Sess.,
U.N. Doc. S/22480 (1991) (formally accepting Resolution 687); Identical Letters from the
Deputy Prime Minister and Minister for Foreign Affairs of Iraq to the President of the Secu-
rity Council and to the Secretary-General stating that Iraq has no choice but to accept the
provisions of Security Council Resolution 687 (1991), U.N. SCOR, 46th Sess., U.N. Doc.
S/22456 (1991) (making certain condemnations of the resolution as an assault on the sov-
ereignty of Iraq, but stating that Iraq has no choice but to accept the cease-fire resolution).

200. SeeTHe UniTep NATIONs AND THE IRAQ-KuwalT ConrLicT 1990-1996supranote
8, at 79-94 (detailing a pattern of obstruction and interference with both UNSCOM and
IAEA inspectors).
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a Russian brokered deal with Iraq to solve the confrontation over weapons
inspectorg®? In early 1998, another major diplomatic effort advanced a
peaceful framework to end the standoff and ended in a deal brokered by
Kofi Anan2%? President Clinton called off an air strike at the last minute
in November 1998 to give Iraq the opportunity to comply with the inspec-
tion agreement&?3

In light of these attempts by the international community to solve the
crisis diplomatically, there can be no doubt that these efforts “have been
found wanting.2%4 Forceful action became a necessity to end the threat
posed by Iraq, thus meeting the first requirement for a legal use of antici-
patory self-defense.

In terms of proportionality, Iraq possesses the ability to inflict mass
casualties on nations in the region. If deployed and detonated properly,
WMD can result in casualties in the thousands, if not milli8AsThe
threat is much more serious than any conventional threat a rogue nation
could pose to the international community. The problem with WMD is that
the weapons will often target both military and non-military population
centers. Itis difficult, if not impossible, to focus a WMD attack on strictly
military targets. That assumes that Iraq would even attempt to target
strictly military targets, which is highly unlikely given the Iraqgi Scud mis-
sile attacks during the Gulf War targeting non-military population cen-
ters296 Although the threat posed by Iragi WMD is large scale, which
would seem to allow an extensive attack on Iraqg, the weapons themselves
and the facilities to manufacture and deploy those weapons are limited.
Under the rule of proportionality, it would be difficult to justify attacking
facilities not associated with the production, deployment, or use of WMD.

During the attack, the United States specifically avoided suspected
chemical and biological sit#8! Instead of attacking the WMD facilities,

201. Erlangersupranote 43, at Al.

202. Barbara Crossett8tandoff with Iraq: The Overview; Iraq Agrees to Inspections
in a Deal with U.N. LeadeiN.Y. Tives, Feb. 23, 1998, at Al.

203. SeeShenon & Myerssupranote 55, at 1 (stating that the United States was just
hours away from launching air strikes).

204. SeeSchachterRight of Statesupranote 92, at 1635.

205. Seelessica Sterifaking the Terror Out of Bioterrorisn\.Y. Times, Apr. 8, 1998,
at A19 (claiming that biological weapons are as dangerous as nuclear weapons and could
kill millions of people if detonated under the proper circumstances).

206. SeeHiro, supranote 18, at 323 (stating that Iraq hit Tel Aviv and Haifa with
twelve Scud missiles during the Gulf War).

207. MyersJets Said to Avoid Poispsupranote 62, at Al.
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the United States concentrated the attacks on command centers, missile
factories, airfields and large buildings such as Republican Guard bar-
racks?%® In addition, the United States attacked an oil refid&tyThe

failure to attack the WMD facilities may violate the rule of proportionality.
However, some of the targets in the attacks may be sufficiently related to
the WMD program to warrant an attack under a proportionality analysis.

Very few targets in the operation fall neatly into an allowed target cat-
egory or a prohibited target category under the proportionality doctrine.
Command centers control the Iragi military regime—one part of that regime
is the WMD program. An attack on the command infrastructure of the
Iragi military and even the civilian government shares a close enough rela-
tion to the WMD program to justify an attack under the proportionality
doctrine, although that conclusion is certainly open to debate.

Missile factories are clearly an authorized target because the missiles
are one of the primary delivery means for WMD. Along the same lines,
airfields may also be so closely related to the delivery capability of the
WMD that an attack on these targets is justified. However, that justifica-
tion is much weaker because it is not clear that Iraq has the capability to
deliver the WMD by aerial means. Itis unlikely the final two targets would
qualify under the proportionality doctrine. The Republican Guard bar-
racks and the oil refinery have little, if anything, to do with the use or deliv-
ery of a WMD device.

Under the proportionality analysis, the United States finds some suc-
cess with target selection in the attack. But, it also appears clear that some
of the targets would not be proper under the proportionality doctrine. The
difficulty with this dilemma is deciding whether the unjustified targets
affect the entire operation or merely those specific targets. There is no
clear answer for this dilemma; therefore, an assumption that the attack on

208. Myers,U.S. and Britain End Raidsupranote 2, at 20; Ross RoberBesert
Fox: The Third Night Proceepings (April 1999) <http://www.usni.org/Proceedings/
Articles99/PROroberts.htm>P(oceedingss a journal published by the U.S. Naval Insti-
tute).

209. MyersU.S. and Britain End Raidsupranote 2, at 20.
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the improper targets does not invalidate the entire operation will allow fur-
ther analysis under both the self-defense and the reprisal justifié&tion.

The final requirement of imminency is another difficult aspect of
legal justification for anticipatory self-defense. Iraq poses a threat to inter-
national peace and security because it possesses the ability and the will to
use WMD. In light of the limited delivery capability of the Iraqgi mili-
tary?! however, and the fact that there is no documented proof Iraq used
WMD in the Gulf War against the coalition, it is difficult to say that the
threat is imminent*?

As the Caroline case requires, the threat must be instant and over-
whelming, neither of which would seem to exist in this situat{énThe
international community failed to recognize a right to anticipatory self-
defense in the 1981 Israeli attack on Iraq, the overwhelming reason being
Israel’s failure to meet the imminency requirem@ftit is almost certain
that the United States would be unable to claim that the threat to its own
national security is even close to instant and overwhelming. The best
claim would be an instant and overwhelming threat to Israel. If the threat
to Israel were found to be imminent, the United States could act in a col-
lective anticipatory self-defense role against Iraq. But, even the threat to
Israel is certainly no more imminent than it was in 1981 when the interna-
tional community condemned the Israeli attack on Iraq. There is simply
no instant and overwhelming threat.

Although the United States can make the case under the necessity
prong and to some extent under the proportionality prong, it falls short of
the mark on the imminency prong. Without meeting these requirements,
the United States may not lawfully act in anticipatory self-defense against
Iraq. This does not, however, rule out other possible grounds for legally
justifying the attack on Iraq.

210. Because there is a second justification for the material breach of Resolution 687
that does not require a proportionality analysis, the assumption that some invalid targets do
not invalidate the entire operation is plausitBzediscussionnfra Part VI.

211. SeeGordon & Schmittsupranote 195, at Al.

212. Shenonew Report Citedsupranote 183, at Al.

213. SeeMoorg supranote 99, at 412.

214. SeeWEisBurD, supranote 125, at 289.
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V. Reprisal
A. Legal Right to Reprisal

The second possible justification for the attack is under the umbrella
of reprisal. A reprisal is an action that either punishes a state for past mis-
conduct or deters future misconddtt. Under a strict interpretation of
Article 2(4), the United Nations Charter prohibits resort to reprisal, but this
prohibition is blurred in the face of Article 51 and the practice of states dur-
ing the existence of the United Nations.

Reprisal, like self-defense, is a self-help remedy in reaction to an
unjust action by another st&#¥. There are certain preconditions that are
common for both self-defense and repr@él.These requirements boil
down to necessity and proportionaft§. The terms have the same defini-
tion for reprisal as they have for self-defefse.

Imminency has not been applied to reprisal; instead, the requirement
of immediacy has been appliéd. The difference between imminency and
immediacy is of prime importance to the analysis of Operation Desert Fox

215. SeeDerek BowettReprisals Involving Recourse to Armed FO&& Av. J. NT'L
L. 1, 3 (1972) [hereinafter BoweReprisals Involving Recourkélefining a reprisal as a
means to impose punishment for a harm committed or to compel a settlement to a situation
created by an illegal action) N3TeIN, supranote 90, at 216 (defining a reprisal as a limited
use of force by one state against another for a previous violation of international law).

216. BowettReprisals Involving Recourssupranote 215, at 3.

217. SeeResTATEMENT (THIRD) oF FOREIGN RELATIONS LAW oF THE UNITED STATES § 905
(1987) (section for unilateral remedies requiring both necessity and proportionality).

218. Id.

219. SeddiscussiorsupraPart IV.

220. SeeDinsTEIN, supranote 90, at 219 (requiring armed reprisals to meet the condi-
tions of necessity, proportionality and immediacy). Professor Dinstein applies the require-
ment of immediacy to both self-defense and to reprishlat 202, 219. He distinguishes,
however, the immediacy requirement for reprisal from that of self-defense by explaining
that a temporal element must exist for a reprisal, but plays no part in a self-defense analysis.
See idat 220. The requirements of self-defense, particularly anticipatory self-defense,
derive from theCaroline case. SeediscussionsupraPart IV.A.1. In theCaroline case,
anticipatory self-defense requires a threat, which is instant and overwhelming. Although
the word instant could imply a temporal relationship, the word overwhelming implies
something more in that it requires an event that is going to happen and leaves the target state
no opportunity to hesitate in choosing a response. The exact requirements of both antici-
patory self-defense and reprisal are far from settled, but this discussion adopts the require-
ment of imminency for anticipatory self-defense and immediacy for reprisal because of the
temporal distinction between the two.
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because the justification for the attack based on anticipatory self-defense
failed due to the inability to show that the Iraqi threat was imminent. With
this in mind, expanding on this difference between imminency and imme-
diacy is required.

Black’s Law Dictionarydefines immediate as “[p]resent; at once;
without delay; not deferred by any interval of tin¥é!” Imminent on the
other hand is defined as “[n]ear at hand; mediate rather than immediate;
close rather than touching; impending; on the point of happening; . . .
something to happen upon the instad¥t.” There is a distinct difference
between the two terms, however subtle it may seem. The definition of
imminent specifically says that the triggering even must be mediate, rather
than immediate. Immediacy requires a temporal relationship to the trig-
gering event, while imminency requires the triggering event to be on the
verge of happening. This is because mediate requires an intermediary
agent, while immediate is an act without the interposition of an intermedi-
ary agen?3

For anticipatory self-defense that intermediary agent is the impending
threat of the use of force. This threat is one that is on the verge of happen-
ing, but has not happened yet. Imminent also uses the term instant, as
required under th€aroline case for a legally justified use of self-defense.
Because of this difference between the two terms, there may be cases
where a reprisal is justified while a preemptive strike is not or vice versa.

The immediacy requirement means a reprisal must have a temporal
relationship to the illegal event, which brought rise to the repiéaf.the
illegal event occurred in the distant past, then the immediacy requirement
for a reprisal must fai#?®> For one even to consider the legality of a

221. Back’s Law DicTionaARY 749 (6th ed. 1990).

222. 1d. at 750.

223. Mediate means “[t]Jo convey or transmit as an intermediary agent or mechanism.”
THe AMERICAN HERITAGE DicTionaRy 781 (2d college ed. 1982). Immediate on the other
hand means “[a]cting or occurring without the interposition of another agency or object.”
Id. at 643.

224. DnsTeIN, supranote 90, at 220. Professor Dinstein applies the theory of imme-
diacy to self-defense as welld.

225. Id.
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reprisal, the attack must meet the three conditions of necessity, proportion-
ality, and immediacy.

A reprisal is a punitive measure, unlike self-defense, which is a secu-
rity measure?® Taken in a larger context, by examining a series of con-
frontations between two states, the distinction between reprisal and self-
defense becomes blurred. This distinction is even less clear when the dis-
cussion attempts to find the difference between anticipatory self-defense
and a reprisal aimed at deterring a future illegal act. The only way to dis-
tinguish between the two actions is the difference between an imminent
threat and an immediate illegal act.

The United Nations Charter does not directly address the distinction
and therefore, leaves the legal justification of reprisal, at least in terms of
international agreement law, in a state of limbo. A restrictionist view
would strictly prohibit a reprisal. However, a counter-restrictionist inter-
pretation of Article 51 may very well support a claim that Article 51 allows
certain armed reprisdt’ Under this theory, reprisal would be a form of
self-defense, differentiated merely by the time and place of the response to
the aggressor state’s action. On its own, this is a farfetched argument, but
in light of state action since adopting the United Nations Charter, this argu-
ment garners much more support. A look at state action over the past fifty
years is in order.

B. Historical Examples
1. Israeli-Palestinian Conflict

Even if one can draw the line between reprisal and self-defense, the
practice of states since the United Nations Charter was adopted would
seem to point to the legality of a reprisal under certain conditions. The first
and foremost example of reprisal revolves around the protracted conflict
between Israel and the Palestinians, particularly from 1971 to 2975.
Throughout the conflict, Israel battled its Arab neighbors to protect its ter-

226. Id.

227. SeeWilliam V. O'Brien, Reprisals, Deterrence and Self-Defense in Counterterror
Operations 30 VA. J. NT'L L. 421, 476 (1990) [hereinafter O'BrieReprisal$ (“[T]he
right of self-defense should be interpreted as taking two forms: on-the-spot reaction, and
defensive reprisals at a time and a place different from those of the original armed attack.”).

228. See idat 426(finding that the bulk of the Security Council debate concerning
reprisal evolved from the Israeli actions during the period 1971 to 1975).
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ritorial integrity and maintain its sovereignty. In 1971, the Palestinian
guerrillas, fighting against the state of Israel, moved their base of opera-
tions into southern LebandA? For the next four years, the two sides
waged a limited war. The war generally consisted of guerrilla warfare, as
well as terrorist attacks on Israeli citizens and progéftyln response,
Israel often took military action against Palestinian strongholds on the
Israeli borderg3! This exchange of attacks by the two sides was the norm
for the struggle between Israel and the Palestinians.

Israel claimed not that it was involved in acts of reprisal, but rather
that Israel was fighting a war against the Palestini&hdsrael further
explained that these acts were in self-defense against countries that failed
to restrain guerrilla activity within their borders. Therefore, the interna-
tional community must look at the conflict in its entirety, not in the vacuum
of separate individual Israeli actiofss.

The Security Council, on the other hand, referred to the Israeli actions
as reprisals and dealt with them as such in its debates on the sifdtion.
Taken in the context of the conflict as a whole, it is difficult to dissect and
analyze individual actions by either the Israelis or the Palestinians. The
general Security Council reaction to the conflict was to condemn Israel for
its reprisals against the Palestinians in Lebanon and other states, while fail-
ing to condemn or take action against the Palestinian organizations or the
countries that harbored thei¥t.

From 1970 to 1975 the Security Council adopted eight resolutions
that condemned Israel for violating Lebanese territétyThe United
States vetoed three other resolutions during that period because they were

229. WEisBURD, supranote 125, at 141-42.

230. See idat 142-43.

231. See idat 142.

232.1d.

233. O'Brien,Reprisals supranote 227, at 434.

234. 1d. at 436. William V. O'Brien explains that the attitude of the Security Council
toward reprisal has been unfair. Certain member states of the Security Council, to include
France, the Communist states and Third World states, hold other United Nations member
states to a strict interpretation of the United Nations Charter, generally arguing that a
reprisal is an illegal use of forcéd. at 472-73. Conversely, the actions of national libera-
tion movements, like the Palestine Liberation Organization, are not held to this same strict
interpretation. The actions of those national liberation movements are seen as a just war of
national liberation.ld.

235. BowettReprisals Involving Recourssupranote 215, at 24.

236. WEIsBURD, Supranote 125, at 142.
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too lopsided against Isra&’ Other than the verbal condemnation of these
eight resolutions, no concrete action was taken by any state against Israel
in response to the attacks into southern Leb&#oAlthough the Security
Council may have condemned the actions by the Israelis as an illegal use
of force, the failure to act further against the Israeli attacks is evidence of
international acceptance that certain types of reprisals are justified. In
respect to the law of reprisals, the conflict between Israel and its Arab
neighbors is much more extensive than that just described. This brief dis-
cussion simply frames the issues and sets the stage for a growing move-
ment in favor of what are known as “reasonable” repriSdls.

2. United States’ Attack on Libya

During the debates about the Israeli attacks, the United States began
to accept and even openly to support the Israeli legal position. This United
States policy change culminated with the 1986 raid on Liffyén March
of 1986, the United States continued its five-year old policy of asserting its
right to navigate on the high seas in the Gulf of SiétaLibya claimed
the Gulf of Sidra was sovereign waters, adopting this view even though the
internationally accepted limit of territorial sovereignty was twelve miles
offshore?4?

On 24 March 1986, after being attacked by Libyan shore based mis-
siles, the United States destroyed several missile sites in BBy
response to the military clashes with Libya, the exercises in the Gulf of
Sidra were canceled the next d&y.0n 5 April 1986, however, terrorists
bombed a German discotheque killing two Americ#fisThe United

237. 1d.

238. Id. at 143. Only states connected to the Arab states imposed any type of sanction
on Israel for these attacktd.

239. SeeBowett, Reprisals Involving Recourssupranote 215, at 26.

240. SeeWallace F. WarrinerThe Unilateral Use of Coercion Under International
Law: A Legal Analysis of the United States Raid on Libya on April 14, B388wvaL L.
Rev. 49, 94-95 (1988) (stating that the United States turned to the unilateral use of force as
a last resort in combating Libyan terrorism and sent a signal to the international community
for a change in the law on the use of force to combat terrorism).

241.1d. at 81.

242. U.N. Dv. For OceaN AFFAIRSAND THE LAw OoF THE SeEA, THE LAw oF THE SeA: U.N.
CoNvENTION ON THE LAW oF Sea at 23, U.N. Sales No. E.97.V.10 (1997).

243. Warrinersupranote 240, at 81.

244.1d.

245, Id. at 82.
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States was able to quickly link the attack to Libya and, on 14 April 1986,
the United States made limited air strikes on targets in 13fya.

The United States claimed that the action was an exercise of its self-
defense right under Article ¢/ The Security Council response was
mixed. A resolution to condemn the United States action failed by a vote
of nine to five?*® Although the United States claim was one of self-
defense, it fit the reprisal mold much better than it fit the self-defense mold
because the attack was in response to a past injustice and a deterrent to
future injusticeg*®

Western European nations criticized, but did not go so far as to con-
demn, the attack® The communist states were critical, but did not take
any action against the attat®. Most Arab states were very critical, but
some Arab states were completely silent on the i§8uArab states chose
not to impose a sanction on the United Statés he United States action
against Libya signaled a growing consensus, particularly among Western
states that “reasonable” reprisals are a legal use of force.

3. United States’ Attack on Iran

The final significant action in the context of developing the law of
reprisal stems from the United States actions in the Persian Gulf from 1987
to 1988. During the war between Iran and Iraqg, Iran attacked neutral ships
in the Persian Gulf in an attempt to prevent supplies from reaching Irag. In
1987, the United States began escorting ships in the Persian Gulf, which
resulted in several clashes with 1”&fA.These consisted of limited military
actions by the Iranians against either neutral ships in the Gulf or direct
action against United States military forces in the &ilfin response, the

246. Id. at 83.

247. 1d. at 86.

248. Id. at 87. The United States, Great Britain, France, Australia, and Denmark voted
against the resolution. &surp, supranote 125, at 296. Venezuela abstained in the vote.
Id.

249. WEisBURD, Supranote 125, at 297.

250. Id. at 296.

251. Id.

252. Id. Sudan recalled its ambassador. Tunisia did not comment. Egypt, Iraq, and
Jordan voiced only mild criticismid.

253. Id. OPEC would not even consider a sanction against the United Sthtes.

254. O’Brien,Reprisalssupranote 227, at 467.

255. Id. at 468.
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United States attacked several Iranian ships and oil platffiris. 1988
after an acceptance of a cease-fire, the United States stopped escorting
ships and the hostilities endé&d.

In some cases, the United States acted in immediate self-defense
against an attack, while in others the United States retaliated for Iranian
military action by making limited attacks on oil platford8.The Security
Council never debated the United States actions against Iran, including the
reprisals against the oil platforr®®. There are several reasons for this, but
this lack of action supports the argument that the Security Council recog-
nizes the right of “reasonable” reprisal under certain circumstances. Even
if the right may not be acceptable under a close reading of the United
Nations Charter, reprisals may have risen to the level of customary inter-
national law.

There are many other instances that could fall under the rubric of
reprisal. There are instances where the Security Council acted on and con-
demned the reprisal, took only limited action against the reprisal, or com-
pletely ignored the reprisal. In the past, when it chose to voice an opinion,
the Security Council took the firm position that all armed reprisals are ille-
gal 2% The unclear position, however, derives from the inaction or limited
action in certain instances. The growing trend is for either inaction or lim-
ited action against a form of “reasonable” reprisal. There may be other
explanations for this inaction, such as Cold War animosity, but clearly one
possible explanation is the belief that a reprisal is legal under certain con-
ditions 262

C. “Reasonableness” Analysis

There has been an attempt to define the criteria by which one may
judge the “reasonableness” of state actf3nThe criteria are as follows:

(1) That the burden of persuasion is upon the government that
initiates an official use of force across international boundaries;

256. Id.

257. 1d.

258. Id. at 468-69.

259. Id. at 468.

260. BowettReprisals Involving Recourssupranote 215, at 21.
261. Id. at 22.

262. See idat 27.
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(2) That the governmental use of force will demonstrate its
defensive character convincingly by connecting the use of force
to the protection of territorial integrity, national security, or polit-
ical independence;

(3) That a genuine and substantial link exists between the prior
commission of provocative acts and the resultant claim to be act-
ing in retaliation;

(4) That a diligent effort be made to obtain satisfaction by per-
suasion and pacific means over a reasonable period of time,
including recourse to international organizations;

(5) That the use of force is proportional to the provocation and
calculated to avoid its repetition in the future, and that every pre-
caution be taken to avoid excessive damage and unnecessary
loss of life, especially with respect to innocent civilians;

(6) That the retaliatory force is directed primarily against mili-
tary and para-military targets and against military personnel,

(7) That the user of force make a prompt and serious explanation
of its conduct before the relevant organ(s) of community review
and seek vindication therefrom of its course of action;

(8) That the use of force amounts to a clear message of commu-
nication to the target government so that the contours of what
constituted the unacceptable provocation are clearly conveyed;

(9) That the user of force cannot achieve its retaliatory purposes
by acting within its own territorial domain and thus cannot avoid
interference with the sovereign prerogatives of a foreign state;

(10) That the user of force seek a pacific settlement to the under-
lying dispute on terms that appear to be just and sensitive to the
interests of its adversary;

(11) That the pattern of conduct of which the retaliatory use of

force is an instance exhibits deference to considerations (1)-(10),
and that a disposition to accord respect to the will of the interna-
tional community be evident;
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(12) That the appraisal of the retaliatory use of force take account
of the duration and quality of support, if any, that the target gov-
ernment has given to terroristic enterpri®s.

This long list of criteria for a “reasonable” reprisal lays out a very spe-
cific guideline for this analysis. By meeting at least some of the criteria
above, it is arguable that the action could be a “reasonable” reprisal,
whereas if the action meets all or nearly all of the criteria it would be dif-
ficult to argue the reprisal was not “reasonable.”

Allowing for “reasonable” reprisal is one way to deal with the incon-
sistent positions of the Security Council. Another way is for the Security
Council to accept an expansionary view of Article$1By accepting this
expansionary view, certain armed action, before or after the action which
prompted the reprisal, could fall into the fold of self-defense. This would
turn certain limited reprisals into a subset of self-defense. Either way, it is
clear that there is at least mixed feelings about the legality of reprisals. The
United States could draw on this lack of unanimity as a basis for justifying
the attack on Iraq.

263. Id.

264. Id. at 4. Professor Bowett argues that an expansionary view of Article 51 would
group together anticipatory self-defense and certain armed reptialde makes the fol-
lowing argument in support of this claim:

To take what is how the classic case, let us suppose that guerrilla activity
from StateAs territory by which Stat®, eventually leads to a military
action within StateAs territory by which Stat® hopes to destroy the
guerrilla bases from which the previous attacks have come and to dis-
courage further attacks. Clearly, this military action cannot strictly be
regarded as self-defense in the context of the previous guerrilla activi-
ties: they are past, whatever damage has occurred as a result cannot now
be prevented and no new military action by StRtean really be
regarded as a defense against attacks in the past. But if one broadens the
context and looks at the whole situation between these two states, cannot
it be said that the destruction of the guerrilla bases represents a proper,
proportionate means of defense-for the security of the state is involved-
against future and (given the whole context of past activities) certain
attacks.

Id. at 3-4.
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D. Legal Justification Under Reprisal

There are two separate lines of reasoning that may support a reprisal
justification for Operation Desert Fox. An expansive view of the right to
self-defense would quite clearly bring the United States action under the
United Nations Charter. Another possibility is a customary right to con-
duct “reasonable” reprisals. Regardless of which approach is used, the
requirements of necessity, proportionality, and immediacy must first be
met.

Although the justification is different, the arguments for necessity and
proportionality, as addressed above for anticipatory self-defense, would
result in the same conclusion when applied to reptf8almmediacy, on
the other hand, is slightly different than imminency. Because immediacy
addresses a temporal relationship, it is possible that even though the Iraqi
threat is not imminent, it may be immediate.

The current confrontation arose because the international community
felt the WMD capability of the Iragi regime posed a threat to international
peace and securif§® Although UNSCOM and the IAEA have destroyed
a portion of the Iragi WMD arsenal, there is a strong belief that the Iraqi
program is far from eradicatéf’ In fact, a recent report hints at the pos-
sibility that Iraq may have exported certain parts of its WMD program to
friendly countries in the are&® If this report is true, the threat of Iraqi
WMD looms as large as ever.

The continued Iraqi interference in the UNSCOM investigations
makes further discussion of the nature of the threat impossible. Iraq has
the capability to use those assets today. Itis hard to imagine a chemical or
biological threat more immediate than that of Iraq. To fulfill the temporal
condition of immediacy, the United States need simply strike Iraq at a point

265. SeediscussiorsupraPart IV.D.

266. See Standoff with Irag; War of Words: The Administration, Its Critics and Ques-
tions of Moral RightN.Y. Tives, Feb. 19, 1998, at A9 (presenting excerpts for the answers
of Secretary of Defense William Cohen claiming that the United States has a moral obliga-
tion to ensure Iraq does not pose a threat to its neighbors).

267. SeeTim Weiner,U.N. Inspectors Face a Difficult TadN.Y. Times, Nov. 22, 1997,
at A6 (discussing intelligence reports about the missile, chemical and biological programs
believed to still exist in Iraq).

268. See Other Nations Said to Store Irag’s ArsY. Tives, Feb. 16, 1998, at A8
(Yousef Bodansky, the director of the House of Representatives Task Force on Terrorism
and Unconventional Warfare, claims that Iraqg maintains a WMD capability through an
export of weapons and materials to other countries including Libya, Sudan, and Yemen).
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in time in close proximity to the breach of international law which precip-
itated the reprisal. The threat from Iraq is serious and the breaches com-
mon, striking immediately after a breach fulfills the temporal condition of
immediacy. In Operation Desert Fox, the United States struck Iraq within
twenty-four hours of Richard Butler’s report to the Security Couffilt

is hard to imagine a military action on the scale of Operation Desert Fox,
which could be launched in less than twenty-four hours. The reprisal jus-
tification meets the immediacy requirement for a use of force.

Based on this minimum requirement analysis, the case for a reprisal
under the expansive definition of self-defense is a simple one. If one
accepts the expansive view, then as long as the use of force meets the min-
imum requirements for reprisal, that use of force is justified under the
United Nations Charter. The problem here consists of making the leap to
accept the expansive view of self-defense, which many are not prepared to
make. But, coupled with the support of customary international law, this
leap requires a much smaller stretch of the imagination.

For a nation to launch a “reasonable” reprisal, an in-depth analysis of
the use of force is required to determine if that action meets the conditions
for reasonablenes$® The best way to achieve this analysis is to address
the twelve criteria used to judge reasonableness point by point.

(1) The United States has been extremely vocal and open about
making its case for the use of force against #agThe United
States is not passing the burden of persuasion onto others, but
rather accepting that burden as a precursor to the use of force.

(2) Ever since the Gulf War, the United States made it clear to the
international community that the United States has a vested
national security interest in stability and peace in the Middle

East?’? The vital petroleum resources in the area are extremely

269. Clines & Myerssupranote 3, at Al.

270. SeeBowett, Reprisals Involving Recourssupranote 215, at 26-27.

271. SeeSteven Lee Myersstandoff with Irag: The Allies; Cohen is Heading for Gulf
to Tell Arabs of War Plans\.Y. Tives, Feb. 7, 1998, at A6 (describing trips by Secretary
of Defense William Cohen and Secretary of State Madeline Albright to the Middle East to
explain the United States position and build support for a strike on Iraq).

272. See Confrontation in the Gulf; Excerpts from President's Remarks to V.F.W. on the
Persian Gulf CrisisN.Y. Times, Aug. 21, 1990, at A12 (citing President George Bush in
claiming that the United States deployed military troops to the Middle East in the fall of
1990 to protect American national security, as well as that of the international community).
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important to the United States econofy. Thus, the use of
force is vital to the U.S. national security.

(3) The United States, through the media and contact in the
United Nations, has explained to the Iragi government that vio-
lating the Security Council resolutions may result in use of force
by the United State¥* Through this explanation, the United
States directly tied any military action to the Iragi failure to com-
ply with weapons inspections.

(4) The United States went to the brink of military action twice
and backed dowfY> The United States used the United Nations
and Kofi Anan as pacific means to settle the confrontation to no
avail?’® The President has stayed in close consultation with
Security Council members during the entire confrontatidn.
This confrontation is a result of seven and a half years of diplo-
matic attempts to force Iraqgi compliance, which is more than a
reasonable amount of time.

(5) The strikes were proportional to the threat to some extent as
discussed earliéf® The United States used cruise missiles and
precision guided bombs as a way to avoid collateral damage.

(6) The strikes concentrated on military targets as evident by the
targets listed abov&?

273. SeeMichael R. GordonCracking the WhipN.Y. Tives, Jan. 27, 1991, at 16
(claiming that the Arabian oil fields are the second most important security interest of the
United States, directly after the security of Europe).

274. SeeTim Weiner,Clinton’s Warning to Iraqgis: Time for Diplomacy May EndlY.

TiMes, Jan. 22, 1998, at A6 (stating that President Clinton, through media sources and
through contact with the United Nations, wished to iterate that the window for a diplomatic
solution to the crisis with Iraq was closing and military confrontation was a distinct possi-
bility).

275. Crossettd).N. Rebuffs U.S. on Threaupranote 48, at Al; Shenon & Myers,
supranote 55, at 1.

276. SeediscussiorsupraPart I.

277. See Standoff with Iraq; War of Words: The Administration, Its Critics and Ques-
tions of Moral RightN.Y. Tives, Feb. 19, 1998, at A9 (citing Secretary of State Madeline
K. Albright in stating that the United States wants to work closely with the Security Council
on the matter and that the United States has support from members of the United Nations);
Erlangersupranote 6, at A14 (stating that the United States consulted with sixteen foreign
ministers of the Security Council before the attack).

278. SeediscussiorsupraPart IV.D.

279. See id.
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(7) The air strikes were discussed in the Security Council almost
immediately?°

(8) Throughout the confrontation the United States explained to
the Iragi government the basis of the unacceptable coftluct.
Saddam Hussein had the opportunity to avert the air strikes by
cooperating with the weapons inspectors.

(9) The United States tried diplomatic channels in February 1998
and November 1998 to no av&if. The economic sanctions in
place clearly did not force Iragi cooperation. There was no way
for the United States to act forcefully against Irag from the con-
fines of America.

(10) The strikes were limited to a four-day period at the conclu-
sion of which the United States ceased hostilities on its own
accord?® The choice to cease the air strikes after a relatively
short period of time and the United States attitude toward the
Iragi people showed a sensitivity to Iraqi citizépfs.

(11) During the February standoff, the United States made
efforts to act in accordance with the will of the international
community by trying to gather support before possible air
strikes?®> The international community criticized the United
States for not seeking this consensus prior to the initiation of
hostilities in December 1998% Support during the strikes was
not wide spread, but did exi&.

280. SeeErlanger,supranote 6, at A14 (stating that the Security Council met in an
emergency meeting on the first day of the air campaign).

281. SeeClinton, supranote 161, at 20 (claiming that the United States made it clear
from the beginning that if Iraq did not fully cooperate, the United States would react with
military force).

282. Crossettd).N. Rebuffs U.S. on Threaupranote 48, at Al; Shenon & Myers,
supranote 55, 1.

283. Shenorsupranote 63, at 20.

284. SeeClinton, supranote 161, at 20 (stating that the United States would seek to
continue the oil for food program even after the completion of the air strikes).

285. SeeGordon & Sciolinosupranote 44, at Al.

286. Erlangersupranote 6, at A25.

287. See Critics from Paris to Kuwait, but Friend in LonddhY. Times, Dec. 18,
1998, at A25 (stating that Great Britain, Germany, Spain, Poland and Portugal expressed
degrees of approval for the attack, but that some other countries criticized the attack).
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(12) President Clinton did not specifically cite Iraq’s support for
terrorism as a reason behind the att&€ljowever, one month
after the attack he described the threat for the twenty-first
century?® In that description, he specifically mentioned Iraqg’s
WMD capability as a reason to keep a constant vigilance to
counter unconditional warfare and bioterrorism around the
globe2%°

For all of these reasons, it should be clear that the United States met
most, if not all, the indicators of reasonableness. By meeting these condi-
tions, the strike on Iraq is a “reasonable” reprisal. As such, the attack on
the Iraqi WMD fulfills the international requirements to be a customary
exercise of international law.

Operation Desert Fox meets the definitional requirements under both
an expansive self-defense use of force and a “reasonable” reprisal. There-
fore, the action is arguably a valid exercise of the United States right to
reprisal in the international arena. “Arguably” is used because many
would say that a strict interpretation of the United Nations Charter pre-
vents a reprisal justification for the attack. If the reprisal justification is not
enough for the restrictionist camp, one more argument exists for legally
justifying an attack on Iraqg.

VI. Material Breach of Resolution 687

The final argument that could justify an attack on Iraq derives from
the basic legal theory of material breach. This is the justification upon
which the United States government appears to rely heavily in explaining
the authority for an attack on Ird®. The theory is that Iraq is in material
breach of Security Council Resolution 687; therefore, the United States
may resort back to Resolution 678 authorizing “all necessary means” in

288. SeeClinton,supranote 161, at 20 (claiming that the basic assumption in deciding
to attack Iraq was based on Saddam Hussein’s previous use of WMD).

289. Judith Miller & William J. BroadClinton Describes Terrorism Threat for 21st
Century N.Y. TiMes, Jan. 22, 1999, at A1, A12.

290. Id.

291. SeeChristopher S. Wrertandoff with Irag: The Law; U.N. Resolutions Allow
Attack on the Like of Irad\.Y. Tives, Feb. 5, 1998, at A6 [hereinafter Wr&tandoff with
Iraq] (concluding that the United States assertion to have a right to attack Iraq stems from
a line of reasoning resting on a material breach of Resolution 687, which would return Iraq
and the United States to a state of war).
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order to force Iragi compliance with the cease-fire agreement of Resolu-
tion 687.

A. Legal Nature of a Security Council Resolution

A better understanding of this line of reasoning requires an in-depth
analysis of the legal nature of a United Nations resolution. The Vienna
Conventions codified customary international law as it pertains to interna-
tional agreement®? Although an international agreement is the common
form of agreement among nations, a United Nations resolution is different
in two important way$%3

First, an international agreement expresses the will of the agreeing
states, whereas a United Nations resolution does not necessarily reflect the
will of all member state$’* It is possible for a resolution to pass in the
United Nations without a unanimous vaét&. There is an even greater dis-
tinction when differentiating between a General Assembly resolution and
a Security Council resolution. For a General Assembly resolution, all
member states have a voice in the debate and an opportunity to vote on the
resolution?®® whereas in the Security Council, only fifteen member states
have a voice and a vot&’ This makes a Security Council resolution even

292. SeeVienna Convention on the Law of Treaties (with Annexpcludedvay 23,
1969, 1155 U.N.T.S. 331; Vienna Convention on the Law of Treaties Between States and
International Organizations or Between International Organizatipesied for signature
Dec 31, 1986, U.N. Doc. A/ICONF.129/15, 25 I.L.M. 543.

293. RENATA SONNENFELD, REsoLuTionsoF THE UNITED NaTions SecuriTy Councit 1-2
(1988).

294. 1d. at 1.

295. SeeU.N. CHarTER art. 18 (requiring a two-thirds vote of those members present
and voting to pass a resolutioi; art. 27 (requiring nine members of the Security Council
to vote in favor to pass a resolution and all permanent members must at least concur in the
vote).

296. SeaU.N. CHarTER art. 9 (granting each member state a seat in the General Assem-
bly); id. art. 18 (granting each member of the General Assembly one vote).

297. Sedd. art. 23 (granting fifteen member states seats on the Security Council, five
of which are permanent seats while ten seats rotate every two yeaasi; 27 (granting
each member of the Security Council one vote for each member state and each permanent
member may veto a resolution).
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less representative of the will of member states than a General Assembly
resolution.

The second way that a United Nations resolution differs from an inter-
national agreement is in the adopting b&®yFor an international agree-
ment, it is the agreeing parties that adopt the resolution and is therefore, an
agreement between two or more states or organiz&fidnén the other
hand, a United Nations resolution is an act of the organization, not an act
of the member staté8® The resolution adopted represents the interest of
the United Nations. This interest may or may not be the interest of all
member states. These two differences affect the legal nature of a United
Nations resolution, but that does not mean that a United Nations resolution
is not similar in other ways to an international agreement.

Because a United Nations resolution is not the same as an interna-
tional agreement, the issue arises as to whether a United Nations resolution
is a source of international law. Article 38 of the ICJ Charter does not list
a United Nations resolution, per se, as a source of internation&aw.
There are three possible explanations for this oversight: United Nations
resolutions are not a source of international law different from interna-
tional agreement law, United Nations resolutions are not legal acts, or the
drafters of the ICJ Charter were not aware of this overgfght.

The clearest treatment of how a United Nations resolution fits into the
international legal framework has been by the ICJ. In the case concerning
Reparations for Injuries Suffered in the Service of the United Natioas
court essentially established the basis for United Nations resolutions as a
source of international la®® In the case, the ICJ found that the United
Nations is a subject of international law and the organization possesses
both international rights and duti&¥.

In another case, the ICJ specifically recognized the acts of an interna-
tional organization as a source of international3%wAn advisory opin-

298. SNNENFELD, supranote 293, at 2.

299. Id.

300. Id.

301. Charter of the United Nations Statute and Rules of Court, 1947 I.C.J. Acts &
Docs. 46 (ser. D, 2d ed.) No. 1.

302. SNNENFELD, supranote 293, at 3.

303. SeeReparation for Injuries Suffered in the Service of the United Nations, 1949
[.C.J. 174 (Apr. 11).

304. Id.
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ion by the ICJ specifically applied the issue to the Security Council,
concluding that Security Council resolutions are binding on member states
that must carry out the resolutié?f.

Although the drafters of the United Nations Charter did not explicitly
provide an easy answer to this dilemma, it is difficult to believe that the
drafters would create an organization without some legally binding author-
ity. Most legal scholars are of the opinion that a United Nations resolution
must possess some type of legal char&ftelt appears that the drafters of
the ICJ Charter simply did not realize this oversight and therefore, the ICJ
Charter failed to include a United Nations resolution as a source of inter-
national law?®®

Assuming that a resolution of the Security Council is a source of inter-
national law, the next area of interest is to consider the legal nature of a
Security Council resolution. Unlike the previous area, Article 25 of the
United Nations Charter answers this question. Member states are required
to carry out a Security Council resolution under Articlé®5This means
that a resolution is binding on member states. Therefore, assuming that a
Security Council resolution carries legal authority as a source of interna-
tional law and member states are bound by the resolution, it logically fol-
lows that there must be some method to deal with breach. The remainder
of this discussion will rest on the assumption that a Security Council reso-
lution is a source of international law and binds a member state.

B. Material Breach of a Security Council Resolution

The analysis of breach is difficult because the situation with Iraq is
unique in that the Security Council has never before adopted a cease-fire

305. SeeSoNNENFELD, supranote 291, at 4 (providing an ICJ advisory opinion in the
case of the judgments of the International Labour Organization’s Administrative Tribunal).

306. Legal Consequence for States of the Continued Presence of South Africa in
Namibia (South West Africa) Notwithstanding Security Council Resolution 276 (1970),
1971 1.C.J. 16, 54 (June 21).

307. SNNENFELD, supranote 293, at 5. But, there are some legal scholars, such as Bal-
ladore Pallieri, who do not believe in the full legal effect of resolutions passed by the United
Nations. Id.

308. There is far less consensus of the status of a General Assembly resolution as a
source of international law, however this article does not attempt to draw a conclusion on
this issue. The only resolutions pertinent to the crisis with Iraq are Security Council reso-
lutions.

309. SeeU.N. CHARTER art. 25.
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resolution as extensive as 687. Unfortunately, nowhere in this resolu-
tion is there an explanation of what to do in the event that Iraqg may breach
the terms of the resolutioh! The ICJ, however, has ruled on the Security
Council authority to act in a similar situation when it reached a decision in
the Namibia disputét?

1. The Namibia Case

In 1970, the Security Council adopted Resolution 276, which ordered
South Africa to withdraw its administration from Namibia by 4 October
1969313 South Africa failed to follow this resolution and withdréit. In
addressing the legal consequence of the breach of this resolution, the 1CJ
first inquired as to the binding nature of the resolutfénThe court found
that “[ijn view of the nature of the powers under Article 25, the question
whether [these powers] have been in fact exercised is to be determined in
each case?'6

To make this determination, one must look at: (1) the terms of the res-
olution, (2) the discussions in the Security Council leading up to the adop-
tion of the resolution, (3) what provisions of the Charter were invoked in
the resolution, and (4) all other circumstances which may help the analy-
sis3” The court found in thdlamibiacase that Resolution 276 invoked
the Article 25 powers and was therefore, binding on all member $tétes.

It went further to find that:

[a] binding determination made by a competent organ of the
United Nations to the effect that a situation is illegal cannot
remain without consequence. Once the Court is faced with such

310. David M. MorrisFrom War to Peace: A Study of Cease-Fire Agreements and the
Evolving Role of the United Nation36 \a. J. Nt'L L. 801, 896 (1996) (stating that the
cease-fire terms of Resolution 687 “are entirely unique in U.N. history and world prac-
tice”).

311. SeeS.C. Res. 68Kupranote 24.

312. Legal Consequence for States of the Continued Presence of South Africa in
Namibia (South West Africa) Notwithstanding Security Council Resolution 276 (1970),
1971 1.C.J. 16, 54 (June 21).

313. Id. at 51.

314. I1d. at 54.

315. Id. at 53.

316. Id.

317. 1d.

318. Id.



1999] OPERATION DESERT FOX 169

a situation, it would be failing in the discharge of its judicial
functions if it did not declare that there is an obligation, espe-
cially upon Members of the United Nations, to bring that situa-
tion to an end?®

In the Namibiacase, the court also found that it is up to the Security
Council to decide what may be done in the event that a state breaches a
Security Council resolutiof?® These Security Council decisions include
what measures are to be taken and who may take those méasumate
circumstances of thdamibiacase, the ICJ found that the Security Council
was fully authorized to take action against South Africa because of its
breach of Resolution 2762

The Namibiacase is important because it is an extensive discussion
of the issues surrounding a breach of a Security Council resolution.
Although action may be taken in the event of breach, ilNHmibiacase,
that authority would seem to lie with the Security Council af8AeThe
Security Council may delegate the authority to act to member states, but
without this explicit grant, the ICJ does not seem to find any authority for
member states to act unilaterally. If tNamibiaanalysis is applied
directly to the current situation, the United States would be unable to act
unilaterally. The case, however, may be significantly distinguished and the
application to the current situation limited.

TheNamibiacase may be distinguished because Resolution 678 was
in the chain of resolutions leading up to Resolution 687. In fact, Resolu-
tion 687 expressly affirmed the application of all thirteen previous resolu-
tions, including Resolution 678 These thirteen resolutions addressed
the Iraqgi threat to peace and security under the authority granted the Secu-
rity Council by Article 39 of the United Nations Chartét. By so doing,

319. Id. at 54

320. Id. at 55.

321. Id.

322. 1d.

323. Seeid.

324. Joseph Murphype Jure War in the Gulf: Lex Specials of Chapter VII Actions
Prior to, During, and in the Aftermath of the United Nations War Against Bag Y. INT'L
L. Rev. 71, 82 (1992).

325. Id. According to Article 39 of the United Nations Charter the Security Council
shall determine whether any threat to the peace, breach of peace or act of aggression has
taken place. U.N.@wrter art. 39. The Security Council may then make a recommenda-
tion as to what measures should be taken in accordance with Articles 41 ddd 42.
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Resolution 687 implies that Iraq still poses a threat to international peace
and security in the region.

The failure of Resolution 687 to replace or revoke Resolution 678
must mean that the authority to use “all necessary means” to restore inter-
national peace and security in the region still exists under Resolution 687,
modified only by the requirements of Resolution 687 it&&IfThis means
that unlike Resolution 276, Resolution 687 was predicated on explicit
authority for member states to use force. Nagnibiacase differed as
well because Resolution 276 was not a cease-fire resolution, but was rather
a resolution seeking South African compliance with norms of international
law concerning intervention in another state and apartiéid.

In addition, Article 38 and Article 59 of the Statute of the ICJ prevents
theNamibiadecision from binding the international commuri#§. With-
outstare decisishe case has no legal impact on future disputes. The case
simply provides a scholarly discussion of the issue, which may be applied
as the situation allows in the future.

Because thBlamibiacase does not control the current crisis, itis nec-
essary to look elsewhere for authority to act unilaterally in the event of
breach. There is no other explicit primary or secondary source of interna-
tional law that covers the situation, therefore it is necessary to analyze the
use of force through analogy and logic. In light of this fact, an analysis of
the Iraqi breach requires a two-step process. The first step is to decide if
Iraq materially breached the resolution. If no material breach occurred, the
analysis must stop there and the United States may not act unilaterally
under the theory of material breach. If a material breach did occur, how-
ever, the second step is to decide the consequence of that material breach.

2. Defining Material Breach

Black's Law Dictionarydefines material breach as the “violation of a
contract which is substantial and significant and which usually excuses the
aggrieved party from further performance under the contr&ét.”
Although a Security Council resolution differs from an international agree-

326. Murphy,supranote 324, at 82.

327. SeeS.C. Res. 276, U.N. SCOR, 25th Sess., U.N. Doc. S/RES/276 (1971).
328. SeediscussiorsupraPart Ill.

329. Back’s Law DicTionary, supranote 221, at 189.
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ment per se, conceptually speaking similarities exist. The two are similar
because both involve consensus between parties on an important interna-
tional issue. The Vienna Convention defines material breach as: (a) a
repudiation of the treaty not sanctioned by the present Convention, or (b)
the violation of a provision essential to the accomplishment of the object
or purpose of the treafy?

From the dictionary definition and the convention definition, it is pos-
sible to define the concept of material breach as it relates to a Security
Council resolution. The dictionary definition is broad, whereas the Vienna
Convention definition is narrowly tailored for an agreement between
states. A material breach of a Security Council resolution could stem from
either a repudiation of the resolution by a member state or a violation of an
essential element of the resolution. Both of which would be a breach of
the resolution. To be material, the breach would have to be both substantial
and significant. This application to a Security Council resolution incorpo-
rates both definitions into a properly tailored description of material
breach.

In 1991, the Security Council found Iraq in material breach of Reso-
lution 687331 This material breach was, among other things, a result of
Iraq’s declaration on 7 July 1991, admitting that the nation maintained
three programs to enrich uranifds. Iraq argued that the programs were
meant for peaceful purposes, but the Security Council found these pro-
grams in direct violation of Resolution 68%. The Security Council also
prohibited Iraq from maintaining any nuclear programs beyond those relat-
ing to isotopes for medical, industrial, or agricultural t#eAnother rea-
son for finding material breach was based on incomplete notification by
Irag to the Security Council as required in Resolution 687 on both 8 April
and 28 April 19983 In addition, the Security Council found that Iraq was
in material breach for concealing activities from UNSCOM and the IAEA
inspectors’3® Resolution 707 is strong evidence that Iragi misconduct
under the watchful eye of the weapons inspectors may constitute material

330. Vienna Convention Between States and International Organizaigmmanote
290, art 60, para. 3.

331. S.C. Res. 708upranote 37, at 3.

332. THe UNiTED NATIONS AND THE IRAQ-KuwAIT ConrLicT 1990-1996supranote 8, at
81.

333. Id.

334. Id.

335. S.C. Res. 703upranote 37, at 3.

336. Id.
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breach of Resolution 687. No additional resolutions have been adopted
that found Iraqg in material breach. This may be more for diplomatic rea-
sons on the part of permanent members of the Security Council than
because Iraq has not actually been in material breach since the summer of
1991.

Since that time, Iraqg has exhibited a pattern of conduct inconsistent
with its responsibilities under Resolution 687.In the February 1998 cri-
sis, this conduct resulted in the Iraqi refusal to allow inspectors access to
certain suspected weapon sites in f&gBecause the refusal only applies
to a few sites, on its face, this breach would appear to be of little signifi-
cance, but the truth is quite the contrary. The eight presidential palaces
which Iraq restricted access to in February 1998 included approximately
1500buildings’*%-some of the compounds occupied land area as large as
metropolitan Washington, D.&° It would be possible for even the most
unsavvy military organization to hide vast amounts of chemical and bio-
logical stockpiles in these large establishments.

As part of the original dialogue concerning Resolution 687, Iraq
promised the weapons inspectors “[u]nrestricted freedom of movement”
within Irag3*? It is impossible to match this refusal to allow weapons
inspectors into a suspected weapons site with the agreement to allow unre-
stricted freedom of movement in the country. The two positions are com-
pletely inconsistent.

In August 1998 and again in October and November 1998, Iraq
declared an end to cooperation with the UNSCOM inspecif@rRichard

337. See supraote 36.

338. SeeChristopher S. WrenPresidential Sites’: How Many, and How BigR.Y.
Tives, Feb. 16, 1998, at A8 [hereinafter WréPresidential Siteq'(finding that the core of
the showdown with Iraq in the winter of 1997-98 resulted from the closure of certain pres-
idential sites to UNSCOM weapons inspectors).

339. Barbara Crossett®tandoff with Irag: In Baghdad; U.N. Team Calls Iraq Sites
Smaller then ThoughN.Y. Times, Feb. 21, 1998, at A4 (noting that the figure cited is an
estimate by UNSCOM, but the special envoy sent to map the sites found the sites much
smaller than UNSCOM described; however this may be explained by the fact that the envoy
went off a list provided by Iraqi officials, not one provided by UNSCOM for mapping the
sites).

340. Wren,Presidential Sites,5upranote 338, at A8.

341. THe UNiTeED NATIONS AND THE IRAQ-KuwAIT ConrLicT 1990-1996supranote 8, at
77.

342. Crossettdragis Break Off All Cooperatigrsupranote 51, at Al; CrossettAs
Tension Growssupranote 5, at Al.
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Butler’s report details the pattern of conduct followed by the Iragi regime
before Operation Desert Fé% Iraq refused to hand over pertinent docu-
ments, Iraq claimed that UNSCOM tampering resulted in a positive chem-
ical analysis on missile fragments, and Iraq restricted the access of
inspection team¥* These among other violations during the seven and a
half years of UNSCOM inspections is a clear indication that Iraq failed to
live up to the nations responsibilities under Resolution 687.

Material breach requires proof that this refusal violates an essential
provision of the agreement because Irag has not actually repudiated the
resolution3*® Richard Butler released a report in February 1998 in which
he expressed his doubts about the ability of UNSCOM to finish it$4ask.

In his opinion, if Iraq prevented UNSCOM from answering questions
about the WMD in the country, then it is unlikely that UNSCOM can verify
the elimination of Iraqi WMDB**’ Richard Butler reiterated this opinion in
his report to the Security Council on 15 December £898.

Quite clearly, a major goal of Resolution 687 is to eliminate the Iraqi
WMD program entirely. Although there will continue to be dual use
equipment in the country, this equipment will be closely monitored for
weapons production, but all other equipment must be destroyed or moved
out of the country?? If Iraq refuses to allow the inspection of suspected
weapons sites and prohibits UNSCOM from verifying the elimination of
the WMD program, then the Iraqi actions are a breach of an essential pro-
vision of the resolution. This breach is material because it is both substan-
tial and significant.

Without the elimination of the WMD program in Iraq, the intent of
Resolution 687 will not be fulfilled and Iraq will remain a threat to inter-
national peace and security. There is nothing in Resolution 687, or inter-
national law, that would require the finding of material breach to be

343. Report from Richard Butler, Chief UNSCOM, to Kofi Anan, Secretary General
of the U.N. (Dec. 15, 1998n N.Y. Tives, Dec. 16, 1998, at A4.

344. |d.

345. Vienna Convention Between States and International Organizaigmmanote
292, art. 60, para. 2(c).

346. WrenU.N. Official Doubtssupranote 45, at A3.

347. 1d.

348. Butler,supranote 343, at A4.

349. SeeS.C. Res. 687upranote 24, at 5. Dual use equipment is that equipment
which possesses both a civilian use and a military use.
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documented with a Security Council resolution. There can be little doubt
that Iraq has materially breached the resolution on numerous occasions.

3. Consequence of Material Breach

Alternative Theories-Because Iraq materially breached Resolution
687, the next step in the analysis requires a look at the consequence of the
material breach. Falling back on the international agreement comparison,
the type of international agreement determines what rights a state is enti-
tled to in case of a material breach by another state. In general, a material
breach of a multilateral agreement allows for remaining states to decide
unanimously to suspend the agreentéhilf there is not unanimous con-
sent for suspending the agreement, a nation specially affected may suspend
the international agreement as it relates to that state, not as it relates to the
other state€>! In essence, international law treats the situation as if there
were a bilateral agreement between the states involved in the dispute and,
in that case, one party may suspend the agreement in the face of the other
party’s material breach. What the rule of multilateral treaty suspension
prevents is the ability of other states to use a breach against a different state
to suspend the agreement without unanimous consent.

In the case of special multilateral treaties, a unanimous decision to
suspend the international agreement is not reqétfe&or example, in a
disarmament agreement, the unanimity requirement would put a nation at
risk because the state guilty of breach may be arming for an &ttaDks-
allowing unilateral suspension risks the national security of the state adher-
ing to the agreement. This special provision, however, only applies in
cases where the material breach of the international agreement radically
alters the situation of every party with respect to furtherance of the goal of
the agreement®® Unlike domestic contractual breach where material

350. Vienna Convention Between States and International Organizaigmmanote
292, art. 60, para. 2(a).

351. Id. para. 2(b).

352. Id. para. 2(c).

353. HENKIN ET AL., SUpranote 72, at 482-83.

354. Vienna Convention Between States and International Organizaigmanote
292, art. 60, para. 2(c).
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breach may excuse one party in the contract from performance, interna-
tional agreements allow for excusal only under very limited circumstances.

Resolution 687 would seem to be analogous to a multilateral agree-
ment because it is between the member states of the United Nations and
Iraq. The question at that point would be whether it is a special multilateral
agreement or a normal multilateral agreement. It would appear to fall into
a gray area between a special multilateral agreement, which does not
require unanimous consensus for suspension, and a normal multilateral
agreement, which does. More than likely, the resolution does not meet the
special multilateral agreement requirement that Iraq’s actions radically
changed the position of the other nations of the wifdlrag’s breach,
however, certainly affects every state around the globe because the breach
raises the risk of a WMD attack. Itis difficult to argue that Irag’s material
breach altered the position of every state with respect to the obligations
under the agreement. lIraq is the state with the obligations, not the other
states involved. The worst case scenario is that the agreement is treated as
a normal multilateral agreement, in which case the unanimity requirement
exists3%6 |f this analogy to the international agreement context is
accepted, the United States may suspend the operation of the agreement in
full or in part as it pertains only to the United States and Iraq. Other states
may follow suit, but the suspension is only between that state and the
breaching party, Iraq.

Although the analogy to international agreement law may originally
appear to assist in the analysis, it must conceptually fail in the end.
Nowhere in the United Nations Charter does a state have the right to ignore
a Security Council resolution. A Security Council resolution is passed by
the collective member states and binds the collective member states. It
does not allow a single member state to be excused or ignore the resolu-
tion. The domestic breach analogy fails for the exact same reason, one
state may not be excused or ignore the resolution. Therefore, using these
two theories leads back to square one and leaves unanswered the conse-
guence of breaching a Security Council resolution. There is one last area
of international law that may shed some insight on this issue of material
breach.

Law of Cessation of HostilitiesAlthough murky, the law concerning
the cessation of hostilities may provide the answer to a breach of a cease-

355. Id.
356. Id. art. 60, para. 2(a).
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fire resolution. Traditionally conflicts ended with an armistice or a peace
treaty®>’ The former being a temporary cessation of hostilities, while the
latter was a permanent cessatiohA peace treaty falls under the purview

of the Vienna Convention and one must treat it as an international agree-
ment3%® On the other hand, an armistice is different and has its own law
to govern the temporary cessation of hostilities. Article 40 of the Hague
Convention outlined specific provisions in the event one party violated the
armistice3%0 Article 40 explained that “[a]ny serious violation of the armi-
stice by one of the parties gives the other party the right of denouncing it,
and even, in cases of urgency, of recommencing hostilities immedi-
ately.”61 Although Article 40 allows for the continuation of hostilities in
the event of a violation, the continuation is allowed only under certain cir-
cumstanced®?

The cease-fire concept, on the other hand, is a hodge-podge of all the
other methods of ending warfat®. Out of the confusion there seems to
be some consensus that a cease-fire resolution is a Security Council action
that is binding under Chapter VA% The United Nations has traditionally
used the cease-fire as a way to end hostilities between bellig&fefitse
cease-fire established by Resolution 687 would seem to fit this mold.
Although it may be distinguished from previous cease-fire agreements
because, for the first time, it laid the framework by which Iraq could reen-
ter the community of natior§®

Legal scholars writing on the topic muddle the exact consequence of
a material breach of a Security Council cease-fire resolution. Through a
case study approach, a legal scholar concludes that the existence of a
United Nations cease-fire limits the authority of the nations involved to
resume hostilities in case of a bred®h.Under this theory, modern inter-

357. SeeMorris, supranote 310, at 809-11 (although he finds that there were four
types of cessation of hostilities, he concentrates primarily on the armistice and the peace
treaty in his discussion about the evolution of the cease-fire).

358. Id. at 810.

359. Seeidat 810-11 (stating that the peace treaty “is a political act at the heart of sov-
ereign power).

360. Hague Convention (No. IV) Respecting the Laws and Customs of War on Land,
With Annex of Regulations;oncludedOct. 18, 1907, 36 Stat. 2277, 2305-06.

361. Id.

362. I1d.
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364. Id. at 813.

365. Id. at 802.

366. Id. at 892.
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national law concerning cease-fires has modified the basic concept devel-
oped under armistice law in that, no longer do serious violations amount to
a material breach which would allow resumption of hostiltf&sOn the

other hand, another legal scholar would disagree with this conclusion, at
least as far as it relates to Resolution 887Since Resolution 687 was the
mode by which the international community sought to transform the tem-
porary cease-fire of the Gulf War into a permanent cease-fire, material
breach of this agreement nullifies Resolution 887Nullification would
reinstate Resolution 678 and authorize “all means necessary” to return
peace and security to the regigh.

This is the very essence of the United States official posiffohis
theory does place certain restrictions on the use of force in the event hos-
tilities resume®’® The use of force would have to meet international
requirements of necessity and proportionality in order to be a legal use of
force3’* The problem with both theories is that they lack any legal justi-
fication beyond mere hypothesis and personal belief. It is not sufficient to
accept either analysis on faith alone.

Historical Precedent-Fhe one factor that may tip the scale is the past
conduct of the international community. At the end of the Gulf War, the
Kurds revolted against the Iragi regifié. Saddam Hussein put down the
revolt with military force and began to drive the Kurds north towards Tur-
key3’6 Turkey feared a large influx of Kurds because it might stir unrest
in the southern regions of the country where a large faction of Kurds had
been pushing for political independence for quite some et the
request of Turkey and in response to the Iraqi violation of the cease-fire,
certain members of the coalition sent ground troops into northern Iraq to
establish safe enclaves for the Kurdish refugéeghe countries that par-
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ticipated in the operation acted without specific Security Council authority,
but also without Security Council condemnat#h.In fact, shortly after

the military intervention, the Security Council passed Resolution 688,
which required immediate access of humanitarian organizations to the ref-
ugees in northern Irat§°

This intervention by the international community was in response to
an Iraqgi violation of Resolution 686 because Iraq used offensive military
force against the Kurd8! Had it not been for the cease-fire resolutions,
it is highly unlikely the intervention would have happened without sharp
criticism. More than likely the intervention would have been condemned
as a violation of the national sovereignty of Iragq. This military interven-
tion established a precedent by which states may unilaterally use force to
implement the terms of a cease-fire agreement.

In light of this discussion, it is a close call as to whether international
law would allow material breach of Resolution 687 to form the basis for
unilateral action by the United States. Temibiadecision provides
important insight into the issues, but that situation may be distinguished
from the current situation. Also, the nonbinding nature of an ICJ decision
limits the effectiveness of thidéamibialine of reasoning. Since it is diffi-
cult to apply the theory of material breach of an international agreement to
the material breach of a Security Council resolution, one must look else-
where for legal justification. The domestic law theory of material breach
would allow the United States to suspend the resolution, but this applica-
tion is inconsistent with the general concept of a Security Council resolu-
tion. Legal scholars differ on the appropriate theory concerning the
authority to resume hostilities in the event of a cease-fire violation.

The historical precedent of the coalition intervention in northern Iraq
under Resolution 687 is perhaps the one clear factor weighing in favor of
allowing unilateral action by the United States and Great Britain. Iraq has
materially breached Resolution 687, but the consequence of that material
breach is the issue that raises the difficulties faced under this justification
for an attack. In light of the historical precedent and the failure of Resolu-
tion 687 to repudiate Resolution 678, the United States may justify the

379. See idat 577-78 (finding that the Secretary General was hesitant to get involved
in the situation until the coalition operation in northern Iraq forced Irag to specifically
request United Nations assistance).

380. S.C. Res. 688, U.N. SCOR, 46th Sess., U.N. Doc. S/IRES/688 (1991).

381. SeeTiso, supranote 373, at 577.
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attack on Irag as a unilateral response to the breach of a Security Council
resolution meant to ensure peace and stability in the region.

VIl. Conclusion

There is no precise legal authority that would allow the United States
to act unilaterally in forcing Iragi compliance with Resolution 687. Quite
clearly, the Security Council would be authorized to force compliance
under either Article 41 or Article 42. But the issue is much more difficult
when discussing the authority for unilateral action.

Anticipatory self-defense is a generally accepted use of force under
the current international-legal framework, although some would argue the
United Nations Charter prohibits anticipatory self-defense. In this case,
however, Iraq does not pose the imminent threat that must exist for a state
to launch a preemptive strike. There is no instant and overwhelming threat
to either the United States or Israel that would justify an anticipatory strike
against Iraq.

Conversely, the law surrounding reprisal is not clear as to the exist-
ence of this right to use force. A strong case may be made, under a
counter-restrictionist theory that the United Nations Charter would allow
reprisal. An alternative theory, based on customary international law,
would allow the use of a “reasonable” reprisal. In either case, as long as
the reprisal meets the requirements of necessity, proportionality and imme-
diacy, the use of force may be legally justified. Although the Iraqi threat
may not be imminent, it is most certainly immediate. Continued violations
of Resolution 687 provide ample opportunity for the United States to meet
the temporal requirement of reprisal and strike the Iraqi WMD program.
However, the strike must be limited in scope to the WMD threat in order
to fulfill the proportionality requirement. Targets struck outside the WMD
threat violate the rule of proportionality and would appear to be an unau-
thorized use of force. These unjustified targets may invalidate the attack
were reprisal the only justification; but because material breach is an alter-
native justification, reprisal against the WMD targets is a valid justifica-
tion for Operation Desert Fox.

Similar to reprisal, material breach of a Security Council resolution is
far from settled law in the international arena. It is easy to show that Iraq
materially breached Resolution 687, but it is extremely difficult to deter-
mine what the consequence of that material breach should be. The one
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clear indicator of international law in the area stems from limited historical
precedent. Although contrary opinions exist, the coalition action follow-
ing the Gulf War and the United Nations acquiescence in that action, indi-
cate that a state may be allowed to act unilaterally in addressing a material
breach of a Security Council resolution.

Both before Operation Desert Fox and now only a matter of months
after the air strikes, Iraq poses a significant threat to international peace
and security. The American and British attack, in accordance with inter-
national law, respects the intent of the United Nations Charter by stabiliz-
ing international peace and security. Itis time the nations of the world took
seriously measures passed by the Security Council. Unilateral action by
the United States and Great Britain to force compliance with Resolution
687 was a step in that direction. It was an attack intended to stabilize the
peace and security of the international community through the limited use
of precision attacks against a hostile and dangerous nation.
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