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RACIAL EXTREMISM IN THE ARMY

MAJorR WALTER M. Hupsont

I. Introduction

In the early morning hours of 7 December 1995, Michael James and
Jackie Burden walked down Hall Street in Fayetteville, North Carolina, a
neighborhood they knew well. Two men approached them, one of whom
had a gurt. He pointed the gun close to their heads and fired at least five
times?

By the following afternoon, Fayetteville police arrested two 82d Air-
borne Division soldiers, Private First Class (PFC) James Burmeister Il and
PFC Malcolm Wright, for the murdefs The following day, Fayetteville
police arrested a third 82d Airborne soldier, Specialist (SPC) Randy Mead-
ows, and charged him with conspiring to commit the murders. He alleg-
edly drove Burmeister and Meadows to the scemichael James and

1. Judge Advocate General's Corps, United States Army. Presently assigned
as an Instructor, Criminal Law Department, The Judge Advocate General’s
School, Charlottesville, Virginia. B.A., 1985, The Citadel; J.D., 1988, University
of Virginia; LL.M. 1998, The Judge Advocate General’'s School, United States
Army. Previous assignments include, Chief, Military Justice, Office of the Staff
Judge Advocate (OSJA), 82d Airborne Division, 1995-97; Chief International/
Operational Law, OSJA, 2d Infantry Division, Camp Red Cloud, Republic of
Korea, 1994-95; Chief, Legal Assistance, OSJA" Bdantry Division (Mecha-
nized), Fort Stewart, Georgia 1993-94; Trial Counsel, OSJA |i@ntry Divi-
sion (Mechanized), Fort Stewart, Georgia. 1991-93; Administrative Law
Division, OSJA, United States Army South, Fort Clayton, Panama, 1989-91.
Member of the bars of Georgia, South Carolina, Virginia, the United States Court
of Appeals for the Armed Forces, and the United States Supreme Court. This arti-
cle was submitted to satisfy, in part, the Master of Laws degree requirements for
the 44" Judge Advocate Officer Graduate Course.

2. Virginia A. White Killings Tied to RacisimFayeTTeviLLe Oserver TIMES, Dec. 8,

1995, at 1A.

3. 1d.

4. 1d.
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Jackie Burden were bladk.Burmeister, Wright, and Meadows were
white.”

After the police arrested the suspects, they searched one of Burmeis-
ter’s residences in nearby Harnett Couhtffhey found, among other
things, a Ruger P89 9mm handgun and a book on how to make expfosives.
They also found various Nazi paraphernalia and white supremacist litera-
turel10

The murders were not the typical sort. They were not committed dur-
ing the course of a robbery. They were not committed during a drug deal
gone wrong. They were not motiveless killings by a deranged soldier.
Rather, the crimes apparently had a chilling motive; they were committed,
or at least primarily motivated, because the victims were Blathke sus-
pects were neo-Nazi “skinhead$.Burmeister in particular appeared to
be a racial extremist who resorted to violence to express his philosophy of
white supremacy, race hatred, and race'War.

The repercussions were vast and involved many different players.
The Secretary of the Army held a press conference. He ordered the cre-
ation of a task force to study the subjEcNational media, from Sam
Donaldson t&esquiremagazine, descended upon Fort Bragg to determine
how serious the problem w&sWithin the 82d Airborne Division and
other units at Fort Bragg, commanders ordered investigations to identify

5.  Virginia A. White,3“ GI Charged in MurderFaveTTeviLLE OsseRVER TiMES, Dec.
9, 1995, at 1A.

6. Id.

7. 1d.

8. Information Paper, Office of the Staff Judge Advocate, 82d Airborne Division,
subject: Background Information on PFC James N. Burmeister, SPC Randy L. Meadows,
and PFC Malcolm M. Wright (14 Mar. 1996) [hereinafter Information Paper on Back-
ground] (on file with author and at Office of the Staff Judge Advocate, 82d Airborne Divi-

sion).
9. Id.
10. Id.

11. William Branigan & Dana Pries?, White Soldiers Held in Slaying of Black Cou-
ple, WasH. PosT, Dec. 9, 1995, at Al.

12. Neo-Nazi “skinheads,” given their name because of their characteristically shaved
heads, are usually loosely affiliated bands of white youths who profess white supremacist
beliefs. See infrgpp. 19-22.

13. Serge F. Kovalesksoldiers in White Supremacist UniforrifgsH. Post, Dec. 11,

1995, at Al.

14. William Branigan & Dana Priesdymy Plans to Investigate Extremists Within the

Ranks WasH. PosTt, Dec. 13, 1995, at Al.
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extremists, especially neo-Nazi skinhe#ti§he “skinhead” controversy
at Fort Bragg dominated the Army media in early 1996.

Due to the above tragedy, the Army created a new extremist policy
and has taken steps to implement it. But questions about the policy and its
implementation remain. Is the policy constitutional? How can a com-
mander use it, along with other measures, to combat destructive racial
extremism in his unit? Answering these questions is the purpose of this
article.

The first part of this article provides background information on racial
extremism. It first examines a standard definition of extremism, and then
the Army’s. The article points out the differences between the two defini-
tions and why the Army focuses more on particular types of intolerance in
its definition. It next provides background on white supremacy, a form of
extremism that has recently caused concern in the military. It examines the
more traditional forms of white supremacy—organizations such as the Ku
Klux Klan—and examines the neo-Nazi “skinhead” culture associated with
Burmeister. The first part of the article concludes with an overview of
white supremacist extremism’s infiltration into the military.

The second part of this article examines the Army’s old policy on
extremism and its background. It contends that the drafters of the old pol-
icy relied on language based on concerns other than extremism. Therefore,
the old policy could not properly address the current extremist phenome-
non. It then examines the Army’s new policy, comparing it to the old pol-
icy and pointing out the great discretion the new policy gives commanders.

15. Daniel Voll,A Few Good NazjsEsqQuirg, Apr. 1996, at 102-12; Memorandum
from Major Rivers Johnson, Public Affairs Officer, 82d Airborne Division, AFVC-PA, to
Commander, 82d Airborne Division, Commander, XVIII Airborne Corps, Commander,
Forces Command, Secretary of the Army, and Commander, Criminal Investigation Com-
mand, subject: ABC Television’s “Primetime” News Show (12 Mar. 1996) (on file with
author and at Office of the Staff Judge Advocate, 82d Airborne Division).

16. Memorandum from Lieutenant Colonel David L. Hayden, Staff Judge Advocate,
82d Airborne Division, AFVC-JA, to Commanding General, 82d Airborne Division, sub-
ject: Actions Taken by 82d Airborne Division Command and Staff Against Extremism (2
Jul.1996) (on file with author and at Office of the Staff Judge Advocate, 82d Airborne Divi-
sion) [hereinafter Memorandum on Actions Taken].

17. SeeRegina GalvinHate in the ArmyArmy TimMEs, Mar. 25, 1996, at 12; Grant Wil-
lis, EEO System: Not Broken, But Not Perféatvy Times, Apr. 1, 1996, at 12; Regina
Galvin, Redemption of a Skinheatlrmy Times, May 20, 1996, at 12.
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The third part of this article examines the legality of the Army’s new
extremist policy, especially as applied by commanders. It contends that
the policy can be legally defended primarily because of the judicial defer-
ence given to the military. This deference has a two-fold basis.

First, the separation of powers in the U.S. Constitution gives authority
to the executive (and within it, to the military) and legislative branches to
create military policy. The judiciary has little competence in this area.
This is particularly true in the field of race relations and racial extremism
in the Army. A commander is usually the one person suited to make deci-
sions to control racial extremism in his unit—especially because of the great
impact that extremism’s violent form of expression—hate crime—has on a
unit's good order and discipline.

Second, the military is a separate community, with its own norms and
values. The military needs to be separate from society to maintain good
order and discipline. This article uses the “institutional/occupational” the-
sis developed by the sociologist Charles Mo&ktusexplain the notion of
the military as a separate community. This article further discusses how
the necessity of keeping the military as a “separate community” is espe-
cially relevant in the area of race relations.

Both of the above notions justify the judiciary giving great deference
to the Army’s extremist policy and to commanders’ local applications of
it. This deference, however, is not unlimited. The fourth part of this article
discusses First Amendment concerns. One concern is the possibility that
the extremist policy, or local applications of it, violates the First Amend-
ment because it is a form of “viewpoint-based” discriminatibfihe
Supreme Court ruled viewpoint-based discrimination unconstitutional in
R.A.V. v. City of St. Pad? This article contends that the policy is not
unconstitutional generally or in local applications, if a commander can link
the rationale for prohibiting certain forms of extremist speech or conduct
to the speech or conduct’s “secondary effects” on good order and disci-
pline.

18. SeeCharles C. Moskod;rom Institution to Occupation: Trends in the Military
Organization 4 ARMED ForRcEs& Soc'y 41 (1977).

19. Laws that only prohibit types of speech from a certain viewpoint (e.g., prohibiting
speech made by certain political parties or religions) are considered forms of “viewpoint-
based” discrimination and are presumptively unlawggeR.A.V. v. City of St. Paul, 505
U.S. 377 (1992) (the most important recent case in this area).

20. Id.
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The fourth part of the article also discusses another concern—that a
commander may issue an order that prohibits extremist speech or conduct
that is too vague or tangential to good order and discipline, because such
an order could be unlawful. It examines the Supreme CourPeaker v.

Levy’! to provide guidance on how to draft an order or policy that is not
vague and that has a direct connection to good order and discipline.

Lastly, this fourth part proposes a method that allows deference to a
commander’s need for good order and discipline yet addresses the First
Amendment concerns. Legal advisors and commanders can use this
method, analogized from the so-calRdlfordfactors?? when drafting a
local extremist policy or when determining whether orders that prohibit
extremist speech or conduct are lawful.

The article’s final part gives three hypothetical situations. Each sce-
nario presents specific facts that involve soldiers and commanders at the
unit level. The article suggests the correct answers to the scenarios, using
the method discussed earlier to assist in formulating legal and practically
sound policies. This article deals primarily with administrative remedies,
and focuses on formulating policies to combat racial extrerfism.

Commanders and their legal advisors must deal with extremism ratio-
nally, but also proactively and decisively. When a command brings a sol-
dier to court-martial for an extremist-related offense, in many ways, it is
too late. By this time, a tragic crime may have occurred; the command
may be inundated with media coverage, congressional inquiries, and
investigators; community relations may be damaged; morale may be low-
ered by racial tensions and resentment; and combat readiness may have
been impeded’

Furthermore, while many states have attacked the problem of extrem-
ist-type bias crimes through hate crime statéResd while there has been

21. 417 U.S. 733 (1974).

22. SeeRelford v. U.S. Disciplinary Commandant, 401 U.S. 355 (1971).

23. This article does not address promulgating hate crime laws in the military, the pre-
ferral of charges against racial extremists, or court-martial strategies in cases involving
racial extremists. It also does not deal with ways to identify racial extremists at the unit
level, such as unit tattoo policies.

24. The effect on unit training at the 82d Airborne Division was widespread. Hun-
dreds of hours were spent on classes, investigations, inspections, responding to media
inquiries, taking administrative and disciplinary actions against extremists, sensing ses-
sions, and courts-martial. Memorandum on Actions Tadkepranote 16.
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wide media coverage of bias crimes in the United States, their actual num-
ber is extremely small compared to the total number of crifriEse pas-

sage of hate crime laws could actually prove to be counterproductive: the
decision to charge or not to charge a crime as a bias crime is fraught with
extralegal consequences. The outcome of a specifically charged bias
crime, in the form of either an acquittal or conviction, has a powerful sym-
bolism that can resonate through the community far more than in other
types of crimeg’

25. Several states have passed some sort of bias crime legislation. Alabama, Califor-
nia, Delaware, Florida, Georgia, lllinois, lowa, Louisiana, Massachusetts, Mississippi,
Montana, Nevada, New Jersey, New York, Ohio, Oklahoma, South Dakota, Tennessee,
Texas, Utah, Washington, West Virginia, and Wisconsin have statutes that either prohibit
bias crimes or allow the enhancement of penalties if bias was invdBeshLa. Cope §
13A- 5-13 (1994); @.. PenaL CopE § 422.6 (1998 & West Supp. 1998)DCobe ANN.
tit. 11 § 1304 (1995);A. StaT. ANN. § 775.085 (West 1992);AGCopE AnN. § 16-11-37
(1996); 7201L. Comp. StAT. ANN. 5/122-7.1 (West 1993)owa CopEe § 729A.1 (1993); k.

Rev. SraT. AnN. § 14:107.2 (West Supp. 1998)a84. GeN. Laws. ch. 265 § 39 (West 1990);

Miss. Cope ANN. § 99-19-301 (1994); bNT. Cope ANN. § 45-5-222 (1996); &V. Rev. STAT.

§ 193.1675 (1997); N.J.7sr. Ann. § 2C 44-3 (West 1995); N.YERaL Law § 240.31
(McKinney 1989); @io Rev. Cope AnN. § 2927.12 (Anderson 1996)k@.. StaT. AnN. tit.

21 § 850 (West Supp. 1998); S.DodB-iED Laws § 22-19B-1(Michie 1998); ERn. Cobe

ANN. 8 39-17-309 (1997);EK. PENAL CopE ANN. § 12.47 (West 1994);tdH Cope ANN. §
76-3-2-3.3 (1995); WkH. Rev. Cobe ANN. § 9A.36.078 (West Supp. 1998); WA.\CobE §
61-6-21 (1997); Mé. StaT. ANN. § 939.645 (West 1996). While Maine, Minnesota, and
Rhode Island do not have statutes prohibiting bias crimes or enhancing penalties because
of bias, they have statutes that require bias crime training and reporting requirements for
police. SeeMEe. Rev. Sr. Ann. tit. 25 § 2803-B (West Supp. 1997);\M. StaT. Ann. §
626.8451 (West Supp. 1998); R.[ENGLAaws § 42-28-46 (1993).

26. Two criminologists assert that the “epidemic” of hate crimes in the United States
is largely a product of partisan political groups and the media. Some of the specific prob-
lems with this claim are: (1) the relatively small number of “hate crimes” (for example, the
authors cite that nationwide in 1991, the first year statistics were reported, there were 4588
reported hate crimes out of 14,872,883 (less than .039%); (2) the conflicting data (for exam-
ple, the FBI reported 12 hate murders in 1991; Klanwatch reported 27); (3) the extremely
spotty reporting efforts (there is no consistent method from state to state for collecting hate
crime information); and (4) the reporting methodologies of various collection groups (the
Antidefamation League (ADL), for example, reports noncriminal acts of bigotry, such as
noncriminal verbal harassment, as well as criminal ongsglames B. Jacobs & Jessica
S. Henry,The Social Construction of a Hate Crime Epider@&J. @im. L. & CRIMINOLOGY
366 (1996).

27. SeeMark FleisherDown the Passage Which We Should Not Take: The Folly of
Hate Crimes LegislatigriL. J.L. RL'y, 27, 28, 34 (1993). Fleisher points out that in a polit-
ically or racially charged case, a jury acquittal or a major conviction can carry tremendous
symbolism, such as the system is irredeemably racist, or that the jury was prejudiced one
way or anotherld. at 34.
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This article contends that prosecuting extremists, while important, is
a secondary godf Instead, it focuses on administrative, rather than crim-
inal, methods to combat extremism. Therefore, it has a twofold emphasis.
First, a commander and legal advisor must proactively identify racial
extremism, particularly white supremacist extremism. Thus, it is neces-
sary to discuss the history of white-supremacist extremism. Second, a
commander must accomplish this end with reasonable means. This
requires an examination of the relevant constitutional and military law.

Il. Racial Extremism
A. Differing Definitions

In theDictionary of Political ThoughtRoger Scruton defines extrem-
ism as:

1. Taking a political idea to its limits, regardless of unfortunate
repercussions, impracticalities, arguments, and feelings to the
contrary, and with the intention not only to confront, but to elim-
inate opposition.

2. Intolerance toward all views other than one’s own.

3. Adoption of means to political ends which show disregard for
the life, liberty, and human rights of othéfs.

John George and Laird Wilcox, two of the foremost analysts of right-
and left-wing extremism, state that this definition reflects a common prop-
osition about extremist behavior: it is more an “issue of style than of con-
tent.”®0 What the extremist believes is less important than what behavior
he exhibits. Rather, extremism can cut across the political spettrum.
Most people can hold radical or unorthodox beliefs in a more or less rea-

28. As of March 1998, the Army has court-martialed one soldier for violating the
revised policy on extremism. In October 1997, Specialist Jeffrey Brigman of the 101st Air
Assault Division was convicted at a general court-martial for possessing an explosive
device in his barracks room, in violation of local policy and state law, and for distributing
extremist literature on post. Brigman had been putting up flyers around post seeking others
to join the Clarksville Area Skinheads, a local racist organization. The court-martial found
him not guilty of recruiting others to join. He was sentenced to two years confinement and
received a bad conduct discharge. Brigman never challenged the constitutionality of the
Army’s new policy on extremism at trial. Telephone Interview with Major Jonathan Potter,
Chief, Military Justice, Office of the Staff Judge Advocate, 101st Air Assault Division and
Fort Campbell, Fort Campbell, Ky. (Feb. 27, 1997).

29. RoGER ScruToN, DicTioNARY OF PoLiTicAL THouGHT 164 (1982).
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sonable and rational manner. Extremists present their views in uncompro-
mising, bullying, and often authoritarian wais.

Army Regulation (AR) 600-2@aragraph 4-12 contains the Army’s
official definition of extremist organizations and activitfés:

30. JDbHN GEORGE& L AIRD WiLcox, AMERICAN ExTREMISTS 54 (1996). George is a pro-
fessor of political science at the University of Central Oklahoma. Wilcox is the founder of
the Wilcox Collection on Contemporary Political Movements at the University of Kansas,
one of the largest of its kind in the world, which contains hundreds of thousands of docu-
ments on all political movementtd. at 6. He is also editor and publisher of annual guides
on extremism.Seelarp WiLcox, GuIDE To THE AMERICAN RIGHT & GuIDE To THE AMERICAN
LerFT (1997).

31. John George and Laird Wilcox look at extremists as persons psychologically prone
to extremism, regardless of political affiliation:

Both of us have had the feeling many times that the Bircher with whom
we were talking could just as easily have been a Communist and vice-
versa. It may be merely a question of who “gets to them” first. We tend
to view the existence of an extremism-prone personality as a more rea-
sonable hypothesis than attempts to account for the “pathology” of a par-
ticular point of view.

GEeorGE & WiLcox, supranote 30, at 66.

32. Id. at 54. George and Wilcox list twenty-two common traits of extremists. While
all people exhibit some of these traits at times, the important distinction is that “[w]ith bona
fide extremists, these lapses are not occasiondl. The traits are: (1) character assassi-
nation; (2) name calling and labeling; (3) irresponsible sweeping generalizations; (4) inad-
equate proof for assertions; (5) advocacy of double standards; (6) tendency to view
opponents and critics as essentially evil; (7) Manichean worldview; (8) advocacy of some
degree of censorship or repression of opponents and/or critics; (9) a tendency to identify
themselves in terms of who their enemies are: whom they hate and who hates them; (10)
tendency toward argument by intimidation; (11) use of slogans, buzzwords, and thought-
stopping clichés; (12) assumption of moral or other superiority over others; (13) doomsday
thinking; (14) a belief that doing bad things in the service of a “good” cause is permissible;
(15) emphasis on emotional responses, and, correspondingly, less importance to reasoning
and logical analysis; (16) hypersensitivity and vigilance; (17) use of supernatural rationale
for beliefs and actions; (18) problems tolerating ambiguity and uncertainty; (19) inclination
toward “groupthink™; (20) tendency to personalize hostility; (21) a feeling that the “system”
is no good unless they win; and (22) tendency to believe in far-reaching conspiracy theo-
ries. Id. at 56-61.

33. Message, 2016047 Dec 96, Headquarters, Dep’t of Army, DAPE-ZA, subject:
Revised Army Policy on Participation in Extremist Organizations or Activities, para. 4-
12C.2.A. (20 Dec. 1996) [hereinafter AR 600-20, para. 4-12 (new policy)]. A new Army
command policy regulation has not been published. The new Army extremist policy is still
only available in the message format.
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[O]nes that advocate racial, gender, or ethnic hatred or intoler-
ance; advocate, create, or engage in illegal discrimination based
on race, color, sex, religion, or national origin; advocate the use
of force or violence or unlawful means to deprive individuals of
their rights under the United States Constitution or the laws of
the United States, or any state, by unlawful mé4ns.

There is a difference between the Army’s definition and Scruton’s, as
well as George’s and Wilcox’s elaboration on Scruton’s definition. The
Army’s definition does not focus on style or “taking political ideas to their
limits.” The regulation focuses dagpesof extremism, with particular
attention to types that advocate intolerance towards gender and racial, reli-
gious, and ethnic minorities. The regulation thus provides a narrower cat-
egory of extremism than Scruton, George, and Wilcox do. These
commentators may help to understand and to explain extremism, but, for
the Army, they do not define it.

What, then, doeAR 600-2hot cover, at least by name? The range
of extremism—from left to right—that the regulation does not cover i$¥ast.
One of the regulation’s definitions speaks in general terms about activities
or organizations that may advocate the “use of force or violence or unlaw-
ful means to deprive individuals of their rights . .3® The regulation,
however, does not cover anti-government right-wing extremism, or any
purely “political” extremisnt’ This may appear especially odd because
right-wing extremism appears sometimes to overlap with white suprema-
cist extremism®® This narrow focus on particular types of extremism
appears to be a deliberate policy decision by the Department of the’Army.

This deliberate limit serves three functions. First, it labels a particular
form of extremism. This labeling helps solve the problem of determining
the boundaries of extremism. The Army policy does not provide a gener-
alized definition or another approathit declares a particular type of
behavior as extremist: the type that expresses intolerance toward gender,

34. Id.

35. The extremist spectrum includes communist, socialist, environmentalist, homo-
sexual, libertarian, anti-communist, anti-tax, anti gun-control, and so-called “patriot” or
anti-government (usually associated with the far right and militias) type extremists. For a
complete listing of these groupseeWiLcox, supranote 30.

36. AR 600-20, para. 4-12 (new policgypranote 33, para. 4-12C.2.A.

37. Conceivably, if a right-wing extremist advocates the use of force or violence or
unlawful means to deprive others of rights, he could fall under the definition; however, the
definition does not list right-wing extremism anti-government extremism.
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racial, ethnic, and religious groups, and those who advocate violence or
unlawful conduct.

Second, by focusing on universally vilified forms of prejudice, vio-
lence, and illegality, the Army preserves its tradition of political neutrality,
a corollary of the doctrine of civilian control of the militdfyBecause the
regulation does not prohibit more “political” extremism, the Army avoids
designating certain groups or causes (such as, anti-tax groups or environ-
mentalist activists) as extremist. The Army, therefore, places the issue
beyond political debate. The Army also avoids appearing to favor or dis-
favor certain issues that may be identified with a certain political party or

38. In an unpublished research paper on right-wing extremism in the Army, Lieutenant
Colonel Edwin Anderson contends that both racist and anti-government extremism should
be studied. According to Anderson, the Army should develop a strategy for both types,
because they “sometimes, but not always, overlap each other” and because certain racist
extremist groups will use anti-government causes to lure new members to their organiza-
tions. Lieutenant Colonel Edwin W. Anderson, Jr., Right Wing Extremism in America and
its Implications for the U.S. Army 8 (1996) (unpublished research paper, Air University)
(on file with author and Air University library). Joseph Roy, Director of Klanwatch, a divi-
sion of the extremist watchdog group the Southern Poverty Law Center (SPLC), testified
before a House of Representatives subcommittee that members of the white supremacy
movement were migrating to the anti-government “patriot” movemeHgsaring on
Extremist Activity in the Military Before the Comm. on National Security of the House of
Representatives04" Cong. 7 (1996) (statement of Joseph T. Roy, Sr., Director of Klan-
watch, Southern Poverty Law Center) [hereindftearing on Extremist Activity in the Mil-
itary].

39. Interview with Chaplain (MAJ) Lindsay Arnold, Army Leadership Division,
Office of the Deputy Chief of Staff, Personnel (Leadership Division), U.S. Army, in Char-
lottesville, Va. (Feb. 18, 1997). Chaplain Arnold is overseeing the implementation of the
Army’s program to combat extremism.

40. George and Wilcox show three possible approaches: (1) the linear scale/Gallup
poll approach that arbitrarily determines that beyond a certain point on a scale is the far
right and far left, which serves as the boundary between the political mainstream and
extremism; (2) the “popularity contest” approach, in which the popular majority decides
what is extremist; and (3) the behavioral approach, which they adopt, and which defines
extremism in terms of behavioral characteristiceof8e& WiLcox, supranote 30, at 11.

41. Major Edwin S. Castle, Political Expression in the Military 11 (1988) (unpublished
thesis, The Judge Advocate General’s School (TJAGSA)) (on file with TIAGSA library).
The list of political activities prohibited for soldiers includes: taking part in partisan polit-
ical management or campaigns or making public speeches in the course thereof; speaking
before a partisan political gathering of any kind to promote a partisan political party or can-
didate; taking partin any radio, television, or other program or group discussion as an advo-
cate of a partisan political party or candidate; and marching or riding in a partisan political
parade. U.S. EP'T1. oF ArRMY, ARMY REG. 600-20, A&Rmy Commanp Policy, App. B-2. (30
Mar. 1988).
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administration. The Army thus avoids the debate of which “side” it favors
on the political spectrurf?.

Finally, the policy’s focus on race and ethnicity highlights the serious
extremist problem that currently exists in the military—racial, and in partic-
ular white supremacist, extremism. Political views are not necessarily rel-
evant in racial extremism. Far right extremists exist who are not
admittedly racist? Far-left extremists exist as well, though possessing far
better credentials than their far-right counterparts which often allow them
to hide their extremist tendenci&sAdditionally, some racist extremists
openly disavow “right” or “left” wing affiliations or refuse to be labeled
either way*®

42. The political neutrality of the military is a long-standing princifizeGreer v.
Spock, 424 U.S. 828, at 839 (1976).Areer, a suit was brought to enjoin enforcement of
alocal army regulation that banned speeches and demonstrations of partisan political nature
and prohibited distribution of literature without prior approval of post headquarters. The
Court upheld the regulation using the rationale that the regulation did not distinguish among
political affiliations and the military authorities did not discriminate against the plaintiffs
from speaking based upon their supposed political views:

[TIhe military as such is insulated from both the reality and the appear-
ance of acting as a handmaiden for partisan political causes or candi-
dates. Such a policy is wholly consistent with the American
constitutional tradition of a politically neutral military establishment
under civilian control. Itis a policy that has been reflected in numerous
laws and military regulations throughout our history.

Id. at 839.
43. Morris Dees, the lead attorney of the Southern Poverty Law Center, perhaps the
most famous “watchdog” organization of extremist organizations, states:

Not every militia unit has racist or violent tendencies. Some have been
formed by people who really believe the units provide a legitimate way
to express their anger and frustration with a government that has grown
too distant and, in some cases, hostile. These militia members love their
country and believe in the Constitution. They aren’t haters and they
don't associate with haters.

MorRris DEes & JAMES CORCORAN, GATHERING STORM: AMERICA’S MILITIA THREAT 41 (1996).

Dees goes on to say that “the real danger lies beneath the sutthcednguage in the
extremist policy that includeger semilitia-type extremists could thus encompass the type
mentioned by Dees—non-violent and non-racist types who believe militias and similar orga-
nizations provide a legitimate mode of expression for their views on the federal govern-
ment.
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Despite the dangers of these other forms of extremism, the policy dis-
cusses intolerance based on race, ethnicity, religion or gender, which seem
to be the most potent now. In particular, white supremacist extremism
seems to pose a threat to the milit&rit. has motivated the crimes of sol-

44. SeeDaniEL Pres, Conspiracy 158-65 (1997). Pipes asserts that scholars have tra-
ditionally viewed conspiracy theorizing (by people who are often political extremists as
well) as a far right phenomenon rather than a far left one for several reasons, among them:

(2) the Left has “better credentials” (“[C]lonspiracy theorists on the right
consist of skinheads, Neo-Nazis, and other Yahoos who express vicious
ideas about Jews and batty ones about secret societies . . . . In contrast,
leading leftists boast impeccable educational credentials and sometimes
direct work experience.”);

(2) the Left’s presentation is more sophisticated (“A right-wing conspir-
atorial anti-Semite cranks out crude tracts with tiny circulation; his leftist
equivalent, a writer like Gore Vidal, writes best sellers.”);

(3) the Left has a more prestigious intellectual heritage (“Compare Nazi
and communist writings. The former derive from a mishmash of pseu-

doscience and fanaticism . ... The latter evolved out of a tradition of
high-powered political theory that called on the noblest of sentiments.”);
and

(4) the Left's presentation is more subdued (“The Right tends to postu-
late a vast, historical, all-encompassing conspiracy; the Left usually
focuses on a less implausible plot.”).

Id.

45. J2MEs RiDGEWAY, BLoob IN THE Face 22 (2nd ed. 1995). Some white supremacists
openly disavow right-wing connections. One of the newer supremacist groups, the White
Aryan Resistance (WAR), states on its web page that it is “strictly racist” and that “healthy
ideas” come from “left and right.” It appears far more moderate, and even “leftist” in its
orientation than older groups such as the Ku Klux Klan. Examples include its positions on
homosexuals (“[tlhe homosexual population is quite small and not a major threat to Aryan
survival”), women (“WAR encourages women to involve themselves to the limits of their
abilities to further the interests of the race. Qualified women operate at all levels of WAR
...."), abortion (“WAR does not promote force against white women to bear unwanted
children”), and the environment (WAR is “well aware of corporate greed and its effect on
our delicate environment”)SeeTom MetzgerWhite Aryan Resistang@isited Mar. 1,

1998) <http://www.resist.com>See alsdBurney,America’s Invisible Empire, Knights of

the Ku Klux Klan(visited Mar. 1, 1998) <http://www.airnet.net/niterider/> (the web site of
America’s Invisible Empire, a Northern Alabama based Ku Klux Klan group, which pre-
sents a more “traditional” right-wing view—anti-abortion, regardless of race; strongly anti-
gay rights).

46. George and Wilcox view most political extremism as non-threatening. They assert
that the various persecutions and constitutional violations committed in the name of fight-
ing extremism are a greater threat: “The net effect of domestic extremism has been negli-
gible. The net attempts to exterminate it have been quite telling, a legacy that haunts us to
this day.” Goree& WiLcox, supranote 30, at 48.
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diers and former soldief$t cuts into unit cohesion and the military’s suc-
cessful racial integration by advocating racial strug§Ehere is, also, a
call to violent action in some of the white racist groups. For example, the
fastest growing white supremacist movement, the National Alliance,
openly preaches racial conflittits leader, William Pierce, author of the
infamousTurner Diaries®® has stated that the National Alliance would
attempt to recruit from within the militafy.

In contrast, the Director of Klanwatch, the most prominent organiza-
tion in the United States devoted to monitoring bias crimes, stated to Con-
gress that the great majority of far right “patriot” type extremists were
relatively harmless. A relatively small percentage of white supremacists
in the “patriot” movement were the dan§éFEar-left extremism, once a

47. See infrapp. 1-2. Also, Timothy McVeigh, convicted of blowing up the Murrah
Federal Building in Oklahoma City, is a former soldier with ties to white supremacist
extremism. Hearing on Extremist Activity in the Military, supnate 38, at 13 (statement
of Joseph T. Roy, Sr., Director of Klanwatch, Southern Poverty Law Center).

48. See infrgpp. 21-23.

49. In testimony before the House of Representatives, the Director of Klanwatch, an
organization of the Southern Poverty Law Center that monitors extremists, stated that, in
the judgment of the Southern Poverty Law Center, the National Alliance was the most dan-
gerous neo-Nazi group in America todaytearing on Extremist Activity in the Military
supranote 38, at 12 (statement of Joseph T. Roy, Sr., Director of Klanwatch, Southern Pov-
erty Law Center).

50. SeeAnprew McDonaLD, THE TurRNER DiArRiES (1996). The Turner Diariess a
novel written by William Pierce under the pseudonym Andrew McDonald. It is about a
white revolutionary group called The Order that murders and sets off bombs to trigger a
race war; the novel ends with a nuclear attack by the United States on |sreevaR
supranote 45, at 112. Timothy McVeigh avidly reBlde Turner Diariesvhile in the Army,
and even gave the book to some of his fellow soldidesaring on Extremist Activity in the
Military, supranote 38, at 13 (statement of Joseph T. Roy, Sr., Director of Klanwatch,
Southern Poverty Law Center).

51. Hearing on Extremist Activity in the Militargupranote 38, at 13 (statement of
Joseph T. Roy, Sr., Director of Klanwatch, Southern Poverty Law Center). A former soldier
in the 82d Airborne Division posted a National Alliance recruiting billboard outside of Fort
Bragg several months before the December 1995 murtibrat 14.

52. He testified:

90% [of patriot members] are relatively harmless. They are made up of
people who are extremely frustrated and angry at the government who
are searching for some forum to vent their frustrations. Racism may or
may not have anything to do with grinding that ax, so to say. What we're

alarmed about is the 10% underbelly that is being infiltrated by current

and past members of the white supremacy movements . . ..”

Id. at 36. See supranote 43 and accompanying text.
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potential problem in the Army in the antiwar years of the 1960s and 1970s,
has long since faded away. It is, therefore, an improper focus for current
extremist policy’® The focus is predominately and appropriately on racial
extremism.

B. White Supremacist Extremism
1. The Ku Klux Klan and Other Supremacist Organizations

White supremacist extremism is an ideology that the white, and, usu-
ally more specifically, the Anglo-Saxon “race” is superior. White suprem-
acy has its roots in various prejudices, some long-stafdliRgpm the
Aryan Nations to the Church of Jesus Christ Christian to the National Alli-
ance, the various white racist groups in the United States have common
bonds and origin®>

53. Jerry Anderson, the Equal Opportunity Manager in the Equal Opportunity Office
of the Department of Defense wrote:

The [Department of Defense] policy on prohibited activities and suprem-
acist groups was appended to a policy issuance intended to deal with mil-
itary personnel who were attempting to form unions, to organize anti-
Vietnam war organizations, or publish and distribute ‘underground
newspapers’ which encouraged unions, anti-war protests, and other
counter-culture activities popular among young people in the 1960s. It
is not a good policy mix to add hate groups to this milieu.

Jerry Anderson, Draft Unpublished Report on Extremism (Dec. 1996) (on file with author).

54. Prior to the rise of the Ku Klux Klan, the most prominent “racial extremist” group
in the United States was the so-called “Know-Nothings” (named because when asked about
his political affiliations, a member would respond “I know nothing” to keep his associations
secret). They were an anti-immigrant (particularly anti-Catholic and anti-Irish) political
party that at one point claimed five senators and 43 representatives. The Irish Catholics had
their own extremists, the terroristic “Molly Maguires,” who murdered law enforcement
officials and bombed government buildings throughout the mid-nineteenth century.
GEeorGE & WiLcox, supranote 30, at 20.

55. Ridgeway has a chart that lists and links the various groups and their key individ-
uals. The original Ku Klux Klan, for example, has splintered into subgroups, to include
other Klan organizations (such as the United Klans of America, the Alabama Knights, and
California Knights), and David Duke’s National Association for the Advancement of White
People (NAAWP). The White Aryan Resistance (WAR) has links to both the Klan and neo-
Nazi skinheads. Its founder, Tom Metzger, was a member of the California Knights, though
most of the members of WAR are more affiliated with skinheadse®ay, supranote 45,
at 32-33.
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The origin of many of these beliefs is the French Revol&fiémthe
chaos of Republican France, royalists looked for an explanation for the fall
of the monarchy, a hidden hand that somehow caused the disaster. The
“international Jewish conspiracy” emerged as the scapegoat. The source
of this mythology was the frauduleRtotocols of the Elders of Zipm
nineteenth century fictitious work about a Jewish plan to rule the World.
This anti-Semitic mythology crossed the Atlantic in the latter half of the
nineteenth century. It joined with postbellum anxieties about ethnic immi-
grants and blacks and spawned American white suprematism.

The most famous American white supremacist group is the Ku Klux
Klan>? In 1865, ex-Confederate soldiers founded the Ku Klux Klan in
Pulaski, Tennessee, as a response to what they felt were unjust Reconstruc-
tion policies®® Eventually, it became a purely racist, anti-immigrant orga-
nization and spread throughout the United Sttésdeveloped its own
symbols, such as white robes and cross burning, similar to other secret
societies?

56. Rres supranote 44, at 52-75.

57. Id. at 84-85. RGEwAY, supranote 45, at 35-50. According to the Creativity
Movement, a newer racist organization, the origins of Jewish “depravity” can be traced to
the Talmud. Creativity's leader, Reverend Matt Hale, produces a long string of quotes from
the Talmud, some incorrect and most taken out of context, which, among other things,
appear to sanction the killing of “goyim” (Gentiles) (Hilkkoth Akum X1: “Do not save
Goyim in danger of death”; Hilkoth Akum X1: “Show no mercy to the goyim”); pedophilia
(Yebhamoth 11b.: “Sexual intercourse with a little girl is permitted if she is three years of
age”); lying under oath (Schabouth Hag.6d: “Jews may swear falsely by use of subterfuge
wording”); and other heinous activities, to include a belief in ultimate world domination
(Simeon Haddarsen, fol. 56-D: “When the Messiah comes, every Jew will have 2800
slaves”). Hale, in typical white supremacist fashion, also reveals aspects of the “Talmudic
Conspiracy” in the Jewish control of electronic news and entertainment media, newspapers,
and other mass medig&See The Creativity Movemevisited Mar. 2, 1998) <http://
www.rahowa.corn.

58. RbcEway, supranote 45, at 51. Other white supremacist groups with nineteenth
century origins include the anti-Semitic Church of Christian Identity and the Church of
Jesus Christ, which have small followings in the Pacific Northwest. They are based on a
century old idea that the lost tribes of Israel are really English and Anglo-Americans, and
that modern Jews are cursedErFENSE EQuaL OPPORTUNITY MANAGEMENT INSTITUTE
(DEOMI), DEOMI SPeciaL Torics PAMPHLET 94-1, ExTREMIST GRouPs 10, 12 (1994) [here-
inafter DEOMI].

59. RbcEway, supranote 45, at 51.

60. Georce& WiLcox, supranote 30, at 20-21.

61. RbpceEway, supranote 45at 52.

62. Georce& WiLcox, supranote 30, at 21.
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The Ku Klux Klan rose and fell over the years. The organization
reached its peak, not during Reconstruction in the South, but during the
1920s, when its estimated strength was some four to five million members
throughout the United Statélts influence plummeted shortly afterwards
due to internal power struggles and intense investigation by the federal
government? Despite the Depression of the 1930s and the Civil Rights
movements of the 1950s and 1960s, the Klan never regained any signifi-
cant power in the United States. Today it has somewhere between five and
six thousand professing membéts.

Other white supremacist groups arose in the twentieth century, usu-
ally espousing some allegiance to Nazism. Nazism was originally the form
of German fascism that professed, among other ideas, extreme anti-Semit-
ism, the natural superiority of the white “Aryan” race, and the glory of mil-
itarism® Though the Allies destroyed German Nazism in World War I,
its ideologies crossed into postwar America. George Lincoln Rockwell
founded the American Nazi Party in 1958t disintegrated after his assas-
sination in 1966, although some of its members went on to form or to foster
other group$?

The 1980s and 1990s were decades of contradiction for white
supremacist movements. Former Klansman David Duke, speaking in
softer tones but with many of the same ideas, gained a political constitu-

63. DEOMI,supranote 58, at 3-4. The Klan so widely permeated the United States
that there were more members in Indiana and Ohio than any single Southern state.

64. 1d.at 4.

65. Id. at 4-5. The Klan enjoyed a brief resurgence in 1980s due to the popularity of
David Duke, who presented a less extreme form of the Klan’s philosophy and aligned him-
self with some traditional conservativeSorEN CHRISTENSEN SKINHEAD STREET GanGs 140
(1994). This proved to be short-lived. According to the latest Southern Poverty Law Cen-
ter’s intelligence report, however, the Klan, after several years of decline, is starting to
resurge. Two Klan groups experienced significant increases in 1996-97: the Indiana based
American Knights of the Ku Klux Klan grew from one chapter to twelve in 1996, and Thom
Robb’s Knights of the Ku Klux Klan grew from two chapters to 17 in fifteen states.

Year in Hate 89 S. RPoverTy L. CenTeR INTELLIGENCE RePorT 6 (1998). According to the
same report, the Klan, which derives much of its symbolism from Britain (such as the
ancient Scottish practice of cross-burning), is now gathering recruits in England and Scot-
land. The Klan Oversea®89S. RVERTY L. CENTER INTELLIGENCE REPORT19 (1998).

66. For an overview of 2Dcentury fascist movements, to include NazisegJonn
WEiss, THE FascisT TrADITION 9-30 (1967).

67. DEOMI,supranote 58, at 6.

68. One of his lieutenants, William Pierce, went on to form the National Alliance.
Another lieutenant, Matt Koehl, founded the National Socialist White People’s Party,
renamed as the New Orddd. at 7-8.
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ency in the late 1980s, made a strong run for the United States Senate in
1990, and was elected to the Louisiana legislature in 409&t, during

the late 1980s, supremacists suffered serious blows. A conspiracy trial in
1988 against fourteen prominent white supremacists brought by the South-
ern Poverty Law Center effectively curtailed the leadership of the move-
ment/® Consequently, many white supremacist groups learned to avoid the
trappings of a structured organization, such as membership lists and group
property’! Other white supremacist groups went on crime sprees that
ended with most of the members dead or incarcefated.

New organizations nevertheless arose during the 1980s and 1990s.
One such organization, aimed at attracting young people to the cause of
white supremacy, is the White Aryan Resistance (WAR), founded by Tom
Metzger and run by him and his son JéhAnother group is the National
Alliance. Founded by William Pierce, authorTdfe Turner Diarieand a
prominent member of the old American Nazi Party, it has grown “thirty-
fold” since 1990"* The membership strength of these groups, however, is

69. Duke ran for a U.S. Senate seat in Louisiana. Although unsuccessful, he received
40% of the popular vote. Three years later, he won a seat in the Louisiana legistature.
at 10-11.

70. 1d. at 11.

71. Interview with Jerry Anderson, Equal Opportunity Manager, Office of the Secre-
tary of Defense, at The Pentagon, Washington D.C. (Jan. 23, 1998) [hereinafter Anderson
Interview].

72. Two famous examples are the assassinations of George Lincoln Rockwell and
Malcolm X. George Lincoln Rockwell, the founder of the American Nazi Party, was assas-
sinated by dissident party member John Partler in 1967. Later, two of Rockwell's deputies
formed their own splinter groups. On the other end of the ideological spectrum, perhaps
most famous is the internecine conflict within the Nation of Islam and its splinter groups.
Malcolm X left the Nation in 1965 to pursue a more secularist (and non-racist) form of
black nationalism and was assassinated shortly afterwards by Nation of Islam disciples.
SeeDEOMI, supranote 58, at 7, 17-18. Recent examples of violence by organized white
supremacists include the crime and murder spree of the hate group called The Order, which
based its philosophy ofhe Turner Diaries The Order robbed armored cars and killed a
state trooper and a popular Denver radio host. Members of The Order were eliminated in
a gun battle with FBI agents in Washington State in 1984. Two years later, “Order 11" (with
only four members) launched a similar crime spree in Idaho. They were all captured and
incarcerated. ERISTENSEN supranote 65, at 133-34. George and Wilcox contend that
hard-core extremists are not temperamentally suited for mainstream politics, which may
explain their tendency to look to violent (and ultimately self-destructive) soluticrsrce
& WiLcox, supranote 30, at 77.

73. RbceEway, supranote 45, at 191.

74. According to Joseph Roy, the Director of Klanwatch, this is Pierce’s estimate.
Hearing on Extremist Activity in the Militargupranote 38, at 13 (statement of Joseph T.
Roy, Sr., Director of Klanwatch, Southern Poverty Law Center).
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not as important as their ability to disseminate their messages to their dis-
affected white audienc@.In particular, the information explosion on the
Internet has vastly increased the availability of extremist information to the
public at large’® Massive amounts of information and propaganda are
available to anyone with an online serviée.

Events in the 1990s also kept white supremacists in the news. In
August 1992, the Federal Bureau of Investigation (FBI) confrontation with
Randy Weaver, who had alleged ties to the Aryan Nations, led to the shoot-
ing deaths of Weaver’s wife and s6iTimothy McVeigh, who blew up the
Murrah Federal Building in Oklahoma City, had vague ties to the National
Alliance and was an avid reader Die Turner Diaries® Most signifi-

75. “The Internet was one of the major reasons the militia movement expanded faster
than any hate group in history.”eNeTH S. SERN, A ForcE UPONTHE PLAIN: THE AMERI-
cAN MiLimia MoveMeNT & THE Politics oF HaTe 228 (1996)cited inPipes, supranote 44, at
199. As an example of how much personal, instantaneous dissemination of information can
occur on the Internet, in October, 1994, 20,000 electronic messages were instantly sent over
a white professor’s Internet account spreading white supremacist messages in four states.
Camilla NelsonHate Crime on the Internef Nat'c Ass N oF ATTORNEYS GENERAL: CiviL
RicHTs UppaTES 1 (Spring 1997).

76. Some of the advantages the Internet gives to racial extremists include chat room
talk and e-mail communications, which expand racial extremists’ sense of community; new
encryption technology, which make Internet transmissions more secure than ever before,
marketing ability to sell hate-group items (from Klan robes to Hitler mugs); as well as an
abundance of information on how to build bombs, buy weapons, and learn terrorist/subver-
sive tactics. See 163 and Counting9 S. PoverTy L. CENTER INTELLIGENCE REPORT 25
(1998).

77. Jerry Anderson has over 200 volumes of extremist information taken solely from
the Internet. He also maintains a list of hundreds of extremist websites. Three hundred and
forty-three of those websites are devoted primarily to neo-Nazi and/or racist skinhead infor-
mation. Seelnterview with Jerry Andersorsupranote 68;see alsd.ist Created by Jerry
Anderson of Extremist Websites (undated) (on file with author). The Southern Poverty
Law Center gave a recent listing of 163 extremist websites. This does not include Holo-
caust denial sites and militia siteb63 and Countingsupranote 76, at 24-5.

78. Gordon Witkin,The Nightmare of Idaho’s Ruby Riddg#S. News & WorLp Rer.,

Sept. 11, 1995, at 42.

79. Hearing on Extremist Activity in the Militargupranote 38, at 13. Much of the
post-Murrah Federal Building bombing press coverage that tried to link McVeigh, Terry
Nichols, and others involved in the bombing to various militia groups turned out to be
unfounded. In fact, the FBI's extensive investigation failed to significantly link McVeigh
or any of the others involved to any militia group. McVeigh most likely learned about
explosives and weapons not from a militia group, but from his Army training. McVeigh
entered the Army in 1988. He served as an infantryman, rose to the rank of sergeant, was
a gunner on a Bradley Fighting Vehicle, and won a Bronze Star in the Gulf \A@cES:

WiLcox, supranote 30, at 246-48.
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cantly for the Army, there were the Fayetteville murders in December 1995
by neo-Nazi skinhead soldief$.

The two constants in white supremacist ideologies are anti-black rac-
ism and anti-Semitism. The Ku Klux Klan emphasizes the former and the
various neo-Nazi groups the lattéSome differences exist. The Ku Klux
Klan asserts that it is a Christian organization, and many of its branches
have publicly announced non-violerféeéNew neo-Nazi groups disavow
Christianity?® and advocate race conflict and ultimate solutions such as
forcible relocation to solve America’s “race probleff Ultimately, how-
ever, all these groups have similar themes—hatred of minorities and a feel-
ing that minorities are destroying America.

2. “Skinheads”

Understanding organizations that form the historical basis for racial
extremism is helpful. White supremacist extremism, however, exists
beyond established structures and organizations. Indeed, the continual ebb
and flow of fortune in these organizations have made any attempt at num-
bering white supremacists or evaluating what threat they pose highly dif-
ficult.85> One reason for this difficulty is that racial extremists often are not
“card-carrying” members of formal organizations. Rather, they have loose

80. See suprpp. 1-2.

81. DEOMI,supranote 58, at 2, 6.

82. Id. at 2.

83. The racist Creativity Movement, “an organization which is dedicated to the dis-
semination of truth and the pursuit of justice” and headed by Reverend Matt Hale, is openly
anti-Christian. In the “FAQ” (frequently asked questions) part of its website, Hale responds
to the question: “[Isn’t] it part and parcel of your religion to hate the Jews, blacks, and other
colored people?”: “[l]f you love and want to defend those whom you love - your own fam-
ily, your own white race, then hate for your enemies comes natural and is inevitable.” And
responding to the question about Christianity teaching “love and understanding”:

The Christian religion is a good case in point when we talk about liars

and hypocrites. Whereas they talk about love, the history of the Chris-
tian movement shows that they were as vicious and brutal in savagely
hunting down their enemies, labeling them as ‘heretics’ and burning

them at the stake, torturing and killing them, as are the Jewish commu-
nists of today.

See The Creativity Movemdntisited Mar. 2, 1998) <http://www.rahowa.cem
84. DEOMI,supranote 58 at 2;seeRibceway, supranote 45, at 168-69 (showing a
map that illustrates where such “relocations” for minorities would take place).
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affiliations with such organizations. They are not members of any organi-
zation, but rather associate with like-minded persons in their communities.
The neo-Nazi “skinhead” movement is a good example—it is a social phe-
nomenon, not an organizati®hAn understanding of this movement illus-
trates that white supremacism is more a web of beliefs and associations
than a traditional array of formal groups.

Neo-Nazi skinheads are loosely knit bands of ydthighout formal
allegiance to white racist organizations such as the Ku Klux ®I8kin-
heads generally do not possess any formal organization or hierarchy, at
least on a national scal@ They did not originate in the United States.
Rather, the skinhead movement originated in England in the late 1960s and
early 197080t is likely that the original skinheads in England were work-
ing class successors to “Mods,” a youth movement of the early 960s.

85. In 1996, the Director of Klanwatch testified before Congress that he estimated the
numbers of white supremacists at 25,08:aring on Extremist Activity in the Military
supranote 38, at 12 (statement of Joseph T. Roy, Sr., Director of Klanwatch, Southern Pov-
erty Law Center). The most recent estimate, however, by the Southern Poverty Law Center
is much higher. It stated in its most recent report that the number of hate groups grew dra-
matically in 1997, up 20% to 474 (127 Klan organization, 100 neo-Nazi groups, 42 skin-
head groups, 81 Christian Identity groups, 112 a “hodge-podge of hate-based doctrines and
ideologies,” and 12 black separatist groups). Christian ldentity, a particularly violent
group, has apocalyptic leanings, and according to the report, it alone has 50,000 followers
in North America. Se€The Year in Hatesupranote 65, at 6.

86. The Southern Poverty Law Center’s claims about the strength and ubiquity of
white supremacist groups have met with criticism. George and Wilcox dispute their asser-
tions that the Ku Klux Klan and neo-Nazi groups have penetrated the militia groups to any
significant degree. €rce& WiLcox, supranote 30, at 250. Accusations have been made
that watchdog groups such as the Southern Poverty Law Center “need” the Klan and other
groups to keep donations coming in. Phillip FinClan the Klan Ride Again@He New
RepusLIc, Sept. 5, 1983, at 18, 20-21.

87. Finch,supranote 86at 22. There are no accurate counts of the number of skin-
heads, though some rough numbers exist. Monitoring organizations put their numbers at
between 10,000 and 20,000 nationally (as of 1994) with approximately ten times the num-
ber in passive supporters, putting the total of passive supporters and active members at
200,000.1d.

88. This is not to say that Ku Klux Klan, Posse Comitatus, and various “race churches”
do not have a tremendous influence on the younger, often very impressionable and naive
skinheads. In turn, the younger skinhead groups often energize these tired formal organi-
zations. Skinheads will often be more openly confrontational and violent than the Klan,
which will in turn educate its young “warriors” with literature and activitiesrISTENSEN
supranote 65, at 5, 146.

89. Id. at 22.

90. Id. at 45.

91. Id. at5.
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Skinheads began as young working class English who felt threatened
by growing waves of immigrants and rising unemployment. They found a
different fashion and sound from the hippies of the era. They shaved their
heads (hence the name), drank lager instead of smoking marijuana, wore
combat boots and leather jackets, affected confrontational attitudes, and
espoused a hatred of immigrants, especially the waves of Pakistanis flee-
ing old British colonies in Afric82 Ironically, English skinheads initially
identified with black culture: the “ska” music they listened to derived from
the West Indie€2 Given their attitudes towards foreigners and their mili-
tarist fashions, the ideas of the skinheads and neo-Nazis became entangled.
By the mid-1970s, a virulently racist neo-Nazi skinhead culture based on
hatred of Jewish, black, and minority populations emerged in America and
Western Europ&!

Both racist and non-racist skinheads appear to dress alike, with differ-
ences too subtle for an outsider to felDne cannot necessarily identify a
neo-Nazi skinhead at first glance. Skinheads loosely affiliate with one
another and do not follow a common ideol8§yRather, there are many
subgroups of skinheads. Some claim that they are not racist, though some
of these non-racist groups are viol¢hNeo-Nazi skinheads are probably
a minority group within the skinhead culture, and many non-racist skin-
heads disavow the racisfsYet, there are no clear boundaries within the
culture, for racist and antiracist skinheads have been known to switch back
and forth?°

The decline in organized groups such as the Ku Klux Klan is impor-
tant in understanding the distinction between those groups and loosely
confederated groups such as neo-Nazi skinheads. Formal organized hate
groups in the United States often self-destruct. Their members kill each
other in power struggles and various coups d’etat, or get themselves killed
or captured in shoot-outs with law enforcem®fAEederal legislation and

92. Id. at 5, 146. DEOMIsupranote 58, at 8.

93. RbcEway, supranote 45, at 182.

94. Id. Itis not difficult to see how Nazi ideas penetrated the skinhead culture. The
skinheads originated out of xenophobia and their culture extols a violent, confrontational
posture. The tough “street”-look, the shaved head to accentuate one’s masculinity, the
gang-like mentality, and the constant reference to “working class values” can easily be
assimilated into a fascist aesthetic and ideology such as the one promulgated by neo-Nazis.
For an examination of the fascist aesthetic and idedegWaLTer BENJamiN, The Work
of Art In An Age of Mechanical ReproductiamlLLuminaTioNs 217 (Hannah Arendt ed. &
Harry Zohn trans., Schocken 1969)ssv SonTac, Fascinating Fascism, itUNDER THE
SiGN oF SaTurn 73-105 (Vintage Books 1981Fascism, AesTHETICS & CuLTure (Richard
J. Golson ed., 1992).
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private law suits drive them undergroutfd.Skinheads, without any
national hierarchy or organization, exist for the most part on their own,
bonding together localff#? There is no skinhead “organization” to break
by suit or law enforcement, just a vague set of ideas and lifestyle choices.
This may explain, in part, why they surfaced at Fort Bragg in 1995-1996.

95. Identifying a skinhead usually is not difficult. A publication for police on recog-
nizing signs and symbols of gangs lists the following identification signs:

(1) White male, 14-24 years of age;

(2) Shaved head, or very short-trimmed hair;

(3) Blue or black denim pants, or six pocket fatigues;

(4) Black or O.D. green flight jackets;

(5) Suspenders (called “braces”);

(6) Military style boots, steel toed or “Doc Martens” with either red or
white laces;

(7) Tattoos or slogans with neo-Nazi or white supremacist markings (for
racist skinheads).

SeeM ARk S. DUNsTON, STREET SGNS. AN IDENTIFICATION GUIDE OF SymBoLs oF CRIME & VIo-
LENCE 49 (1994).

While a shaved head is the most distinguishing characteristic, it is not required. The
point of a shaved head is to give the person a menacing look. But as Christensen points out:
“[O]ln some skins, the absence of hair will make weak eyes appear weaker and a skinny
neck scrawnier . .. .” so it is not a definitive indicator one is a skinheaasTENSEN Supra
note 65, at 26.

96. GHRISTENSEN supranote 65, at 25.

97. This includes the SHARPS (for Skinheads Against Racial Prejudice) who exhibit
more of a gang style rivalry with neo-Nazi skinheads. SHARPs made alliances with left-
wing and gay rights activist groups on the Pacific Coast in the late 1980s and early 1990s,
who welcomed them into their ranks and used them as security for their demonstrations and
marches. The activists soon concluded, after a SHARP smashed a young girl in the head
with a hammer because he thought she was Nazi, that they were a “violent street gang.”
CHRISTENSEN supranote 65, at 60.

98. Georce& WiLcox, supranote 30, at 347.

99. GHRISTENSEN supranote 65,at 4, 30. Christensen, a Portland, Oregon police
officer was the leader of a skinhead task force (Portland has been called the “Skinhead cap-
ital of the United States”). Regarding the fluid nature of the skinheads, he writes: “In
rewriting this text, | found | had used a large number of qualifying adjectives, soaisas
some and manyto describe how skinheads think and act. Thinking | had used them too
often, | tried to delete many of them, but | could ndd” at 5.

100.See supraote 72.

101.See suprpp. 16-17.

102. GiRISTENSEN supranote 65, at 22.
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3. White Supremacist Extremism in the Military

White supremacists have a natural attraction to the military. They
often see themselves as warriors, superbly fit and well-trained in survival-
ist techniques and weapons and poised for the ultimate conflict with vari-
ous races® Military virtues such as fitness, proficiency with weapons and
tactics, physical courage, and camaraderie fit comfortably with a white
supremacist ethd§* Soldiers who are strongly drawn to military virtues
might, if led down a stray path, learn to extol not just military virtues, but
supremacist one'§®

White supremacist extremism appeared intermittently in the military
before the Fayetteville murders in December 1995. There were reports of
only insignificant extremist activity in the Army for that yé&tin a sur-
vey conducted of seventy-seven installations, both in the continental
United States and outside of it, forty-three indicated that there had been no
extremist activity:?’ Of the installations that reported extremist activity,
only four reported hate/bias-based crimes. Of these four, only two
appeared to be racially motivat€é§.At the Department of Defense level,
before the murders there was only slight anecdotal evidence that extremists
had entered the rank® The absence of anecdotal or statistical evidence
may have been the product of the suits brought against the Klan in the early
1980s, and the establishment of equal opportunity progfd¥ms.

103. The image of white supremacists as “racial warriors” appears often in white
supremacist publications. Two widely known acronyms in white supremacy are WAR
(White Aryan Resistance, the neo-Nazi group) and RAHOWA (Racial Holy War), which is
the rallying cry for the Creativity Movementesde DaniELs, WHITE LIES: Racg, CLAss,
GENDER, & SEXUALITY IN WHITE SUPREMACIST Discourse35-37 (1997).

104. At meetings of the Aryan Nations Congress, the famous German marching song
of the storm troopers, thélbrst Wessel Ligtlis its anthem. Its lyrics emphasizing both
military camaraderie (“The flags high! The ranks tightly closed!”) and gruesome anti-
Semitism (“When the Jew’s blood spurts from the knife!”\pHREL S. EzEkIEL, THE RACIST
Minp 38 (1995).

105. McVeigh, up to the point that he failed out of Special Forces training and left the
Army in disgust, had been an excellent soldier who made the rank of sergeant in three years.
Georce & WiLcox, supranote 30, at 248.

106. GrumINAL InvESTIGATION CommanD (CID), 1995 CID SMMARY REPORT, EXTREMIST
AcTivities 3 (2 Sept. 1996) [hereinafter 1995 CIDMsiaARY Report. The Army Equal
Opportunity Office reported only one incident of racial violence within the preceding four
years, involving a black soldier at Fort Richardson, Alaska who was racially harassed by a
white superior and subject to a mock lynching. Information Paper on Incidents of Racial
Violence by Mr. Jerry Anderson, Equal Opportunity Manager, Office of the Secretary of
Defense (8 Dec. 1995) (on file with author) [hereinafter Information Paper on Incidents of
Racial Violence].
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Yet over the years, some disturbing facts indicated a rise in extremist
and hate group recruiting and activity in the military. In 1986, active duty
personnel were discovered to be members of a Klan group called the White
Patriot Party. An ex-Marine also sold military weapons to the White Patri-
ots for their training! In 1991, two Special Forces soldiers were con-
victed for plotting to stockpile weapons for a race #akiost infamously,
ex-soldier Timothy McVeigh blew up the Murrah Federal Building in
Oklahoma City in 1995. McVeigh, according to his lawyer, had been influ-
enced by hate groups operating near Army bases ovét3eas.

At the 82d Airborne Division, there were no filed reports of extremist
activity, and there had only been three racial complaints filed with the 82d
Airborne Division Equal Opportunity Office during fiscal year 1995.

Yet, in and around Fort Bragg, signs indicated potential trouble with white
supremacist “skinheads.” In October 1994, skinheads allegedly commit-
ted six assaults on the University of North Carolina, Chapel Hill cam-
pus!'® Two more assaults took place in November 1994 and March
199516 1n all of the assaults, local police suspected that some of the skin-
heads were soldiers. In the winter of 1995, a Chapel Hill police officer
allegedly told an Army investigator at a conference on gangs that Fort

107. 1995 CID 8vmaRY ReporT, supranote 106, at 3.During this time, Department
of the Army Equal Opportunity Offices did not routinely receive Army serious incident
reporting system (SIRS) documents, which are under the control of military police. This
may have caused an underreporting of racial incidents. Information Paper on Incidents of
Racial Violencesupranote 106. Nationwide in 1995, 7947 hate crime incidents were
reported to the FBI to include 20 murders and 1268 aggravated assaults. Fifty-nine percent
of the offenders reported were white, 27% black, with the remaining offenders from other
or multi-ethnic groups. 1995 FBIRGINAL INFORMATION ServICES Division HATE CRIME
ReporT1 (on file with author).

108. 1995 CID 8wmary ReporT, supranote 106, at 3. The four identified incidents
were: (1) spraying of racial graffiti on the wall of a male latrine in an enlisted club (Fort
Irwin); (2) two members of rival gangs fighting over a gang bandana (Fort Stewart); (3) a
simple assault and aggravated assault that were racially motivated (Fort Hood); and (4) a
stabbing in the face and chest by a subject who was motivated by the victim’s race and
national origin (Grafenwoehr, Germanyjl.

109. Anderson Intervievgupranote 71. Mr. Anderson recalled that individuals had
been rejected for service because of possible extremist connections. He also specifically
remembers that most of those were from the Navy.

110.1d. Mr. Anderson said that there was a decline in racial violence throughout the
1980s.

111. The weapons included 13 LAW rockets, 10 claymore mines, and nearly 200
pounds of C-4 explosiveddearing on Extremist Activity in the Militargupranote 38, at
15 (statement of Joseph T. Roy, Sr., Director of Klanwatch, Southern Poverty Law Center).

112.1d.
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Bragg soldiers were involved in skinhead crimes in Chapel*Hilln

April 1995, there was an off-post fight between rival skinhead gangs, both
gangs apparently had soldiers in them. Neo-Nazis and the “Skinheads
Against Racial Prejudice” (called SHARPS) clashed, and a neo-Nazi alleg-
edly shot a SHARP in the chédt.Fayetteville police investigated the
incident, but the case lay dormant for several months due to apparent lack
of evidence'!®

In August 1995, PFC Burmeister fought with a black soldier after
Burmeister made some racially offensive remafR8urmeister’s room
apparently had Nazi flags and regalia. When a follow-up inspection took
place, these items had disappedrédurmeister’s local personnel file

113. SeeRichard SerranoRadicals Recruit SoldiersAveTTEVILLE OBSERVER TIMES,

Dec. 17, 1995, at 1A. The Secretary of Defense issued a memorandum to the secretaries of
the military departments in the wake of the Oklahoma City bombing. The memorandum
reiteratedDOD Directive 1325.6n dissident and protest activities. It asked the service
secretaries to “direct commanders and supervisors to disseminate this memorandum
throughout their organizations and to ensure that their personnel are briefed on this guid-
ance in this memoranduOD Directive1325.6and Service implementing documents.”
Memorandum from Secretary of Defense to Secretaries of Army, Navy, and Air Force, sub-
ject: Dissident and Protest Activity (5 May 1995). The language of the memorandum
shows the apparent disconnection between the policy and what actually happened at Okla-
homa City. McVeigh, a loner, had vague ties to extremist groups, but was not a card-carry-
ing member of any organization; whereas the focus of the Directive was on “dissident and
protest” organizations and “active participation” in such groups. While the service secre-
taries did issue the memoranda to their services, this amounted to practically no more than
publishing a memorandum. The Secretary of the Army’s task force on extremism states in
its report: “Few soldiers or leaders below brigade-level recalled such briefinGbn
Directive 1325.§” THE SECRETARY OF THE ARMY’S TASk FORCE ON EXTREMIST ACTIVITIES:
DerenbING AMERICAN VALUES 17 (21 Mar. 1996) [hereinaftendk Force RepoR1.

114. Information Paper on Equal Opportunity Complaint Reports, by Captain John
Trippon, Equal Opportunity Officer, 82d Airborne Division 1 (30 Oct. 1995) (on file with
author and at Office of the Staff Judge Advocate, 82d Airborne Division).

115. Scott Mooneyhanghooting Spotlighted Skinheads Suspected of Extrefigm
ETTEVILLE OBSERVER TIMES, Feb. 24, 1996, at 1A.

116.1d.

117.1d.

118. Information Paper on Violent Incidents in Fort Bragg/Fayetteville N.C., Fort
Bragg Criminal Investigation Command 2 (14 Dec. 1995) (on file with author and at Office
of the Staff Judge Advocate, 82d Airborne DivisioBge alsdnformation Paper on White
Supremacists Groups on Fort Bragg, Fort Bragg Criminal Investigation Command (12 Dec.
1995) (on file with author and at Office of the Staff Judge Advocate, 82d Airborne Divi-
sion).

119.1d.

120. Information Paper on Backgrousdpranote 8.

121.1d.



1999] RACIAL EXTREMISM IN THE ARMY 26

revealed that he had been counseled earlier that year for wearing a Nazi-
like medallion!??

Nothing linked Burmeister to the earlier shooting or assaults. Never-
theless, it appeared that bits and pieces of information did exist to indicate
the potential for a serious problem. The Fayetteville Police Department
was working on a crime involving rival skinhead gadégsevidence
existed of violent skinhead activity in Chapel Hitf; Burmeister’s chain-
of-command was aware that he had an interest in Nazi regalia, had fought
with a black soldier, and used racial sit##&While it is easy to speculate
about what the command could and should have done to prevent Burmeis-
ter from carrying out the murders, the conclusion of the Commander,
XVIII Airborne Corps, in a press conference in May 1996 that “warning
signs were missed” seems justifieéd.

Burmeister received a life sentence in a highly publicized'&fdlhe
trial of Burmeister, and the subsequent trials of Wright and Meadows,
however, were just one part of the story. After the shootings and arrests,

122.1d.

123.1d.

124. The connection of soldiers to the Chapel Hill incidents was never firmly estab-
lished. Fort Bragg CID reported that Fort Bragg soldiers were involved in the Chapel Hill
incidents only as witnessesSeeRonald L. Simpson, Fort Bragg Criminal Investigation
Report No. 1282-95-CID023 3 (23 Dec. 1995) (on file with author and Fort Bragg Criminal
Investigation Command) [hereinafter CID Report].

125. Information Paper on Backgrousdpranote 8. Specialist Randy Meadows, also
accused of the December murders, had no documented history of racist or extremist beliefs.
In October 1995, PFC Malcolm Wright's commander counseled him for wearing the num-
ber ‘666’ on his forehead, but he denied being involved in any extremist groups. He also
reportedly had a spiderweb tattoo on his elbow, but its meaning was unknown at the time.
Id.

126. Lieutenant General John Keane, XVIII Airborne Corps Commander, was quoted
as saying: “We missed the signals, the signs . . . some of which were so blatant that action
should have been taken. Some leaders did, some did not.” Amy Clatsoerals
Address Racism Issues at Fort BraggLeicH PosT, Mar. 27, 1996, at Al. In its assess-
ment, the task force found that before the murders of Jackie Burden and Michael James
there were few strong indicators that extremist organizations were “at issue at Fort Bragg.
Subsequently, extremism received only passing attention in equal opportunity training.”
Task Force ReporT, supranote 113, at 33.

127.See Man Convicted of Racial Killing&/asHingToN PosT, Feb. 27, 199&vailable
at <http://www.washingtonpost.com(visited 1 Mar. 1998). Specialist Meadows also
received a life sentence at a later tridecond E-Paratrooper Gets Life in North Carolina
Racial Killings N.Y. Tives, May 13, 1997, at A17. Private First Class Wright, who testified
against both and averred that he had no prior knowledge that the two had planned to commit
the murders, was convicted and sentenced to time selded.
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other questions arose. If Burmeister, Wright, and Meadows were racist
skinheads, how far had white supremacist ideology penetrated into the 82d
Airborne Division, Fort Bragg, and the Army as a whole? How many of
these neo-Nazi skinheads were there? If the command identified them,
what would it do with them?

The problems of identification and action had a myriad of legal and
non-legal concerns. Who fits the definition of a “white extremist?” Once
the command identifies him, is he disciplined? If a soldier believes in a
racist ideology but takes no criminal action, can or should any action be
taken against him at all? How does a command formulate a workable pol-
icy to answer these guestions?

Identifying other Burmeister types turned into a process that spanned
months!?® Yet, the numbers remained low and consistent throughout the
identification proces?° A preliminary inquiry to determine the number of
82d Airborne Division paratroopers involved with extremist organizations
did not find widespread evidence of participation or involvement in
extremist organization'$® Twenty-two division soldiers had links to sev-
eral different extremist groups, but they fell into different subcategtties.
Of the twenty-two soldiers, only eleven could be definitely categorized as
firmly associated with racist, neo-Nazi hate groups. Four others were
SHARPS, one was a so-called “Independent” (a type of multi-ethnic and
non-racist skinhead), and eight others did not fit in any particular cate-
gory32Two soldiers from the XVIII Airborne Corps, the higher headquar-
ters for the 82d Airborne Division also located on Fort Bragg, also had ties
to local skinhead groups® These numbers remained low throughout sub-
sequent investigations. A follow-up report in March 1996 found that the
number rose to twenty-s#? Finally, in April 1996, the widely publicized
tattoo inspections of every soldier in the 82d Airborne Division identified
only four more soldiers as possible racist skinhéatls.

128. SeeMemorandum on Actions Takesiipranote 16.

129. CID Reportsupranote 124.

130. Information Paper, subject: Status of Investigation and Administrative and/or
UCMJ Actions Taken Regarding 82d Airborne Soldiers Identified as “Skinheads,” CPT
Walter M. Hudson, Office of the Staff Judge Advocate, 82d Airborne Division (29 Jan.
1996) (on file with author and at Office of the Staff Judge Advocate, 82d Airborne Divi-
sion).

131.1d.

132. Press release 512-014 from Public Affairs Office, 82d Airborne Division (22 Dec.
1995) (on file with author and at Public Affairs Office, 82d Airborne Division).

133. CID Reportsupranote 124.
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Army-wide, the task force appointed by the Secretary of the Army
concluded that there was “minimal evidence of extremist actitifyThe
task force visited twenty-eight major Army installations in the United
States, Germany, and Korea during early 1996, conducted 7638 inter-
views, and analyzed 17,080 confidential written sur#é{®f those inter-
viewed, less than one percent (0.52%) reported that they knew a soldier or
Army civilian who was a member of an extremist group. Three and one-
half percent of those interviewed reported that they had been approached
to join an extremist group in the survéy3Of those surveyed, the num-
bers were high: 7.1% reported that they knew another soldier whom they
believed was a member of an extremist organization; 11.6% of soldiers
surveyed believed they knew a soldier who was an extremist, but not a
member of an extremist organizatibf.

If the numbers were low, one may ask whether the command should
spend significant time and effort on racial extremism. A follow-up survey
done in 1997 suggests that there may be even fewer extremists in the Army
than originally thought?® Furthermore, the extremist controversy of late
1995 and 1996 was supplanted by other controversial events, including

134. Information Paper on Fort Bragg Skinhead Investigation, Lieutenant Colonel Rob-
ert McFetridge, Staff Judge Advocate, 82d Airborne Division (19 Mar. 1996) (on file with
author and at Office of the Staff Judge Advocate, 82d Airborne Division). In April 1996,
every soldier in the 82d Airborne Division was examined for racist or gang-related tattoos,
per order of the Commanding General. Four more soldiers were identified as possible racist
skinheads because of those inspections. Information Paper on 82d Airborne Division’s Tat-
too Inspection Results, Lieutenant Colonel Robert McFetridge, Staff Judge Advocate, 82d
Airborne Division (2 May 1996) (on file with author and at Office of the Staff Judge Advo-
cate, 82d Airborne Division) [hereinafter Information Paper on Tattoo Inspection Results].

135. Information Paper on Tattoo Inspection Ressiltpranote 134.

136. Task Force ReporT, supranote 113, at I, 5-7.

137.1d.

138.1d.

139.1d.

140. In the spring of 1997, the Army Research Institute conducted its biannual sample
survey of military personnel (SSMP). For the first time questions were asked about sol-
diers’ knowledge of extremist activity in the Army. The SSMP asked the same survey ques-
tions (no interviews were conducted) as the task force survey: 2% of the soldiers surveyed
stated they had been approached to join an extremist organization since joining or working
for the Army (3.6% in the task force survey); 4.8% said they knew someone well in the
Army who they believed to be members of extremist organizations (7.1% in the task force
survey); 12.9% stated that they had come in contact with extremist material such as pam-
phlets, recruiting posters, graffiti, or electronic mail messages (17.1% in the task force sur-
vey). No reasons were posited for the lower percentages in the follow up survey. Interview
with Lieutentant Colonel David Hoopengardner, Office of the Deputy Chief of Staff, Per-
sonnel, U.S. Army, at The Pentagon, Washington D.C. (Jan. 23, 1998).
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issues of sexual harassment first brought to light at Aberdeen Proving
Ground and in the court-martial of the former Sergeant Major of the Army.

Yet, while the survey numbers appear low, both the interviews and
surveys that formed the basis of the study were approximations. Army
Research Institute analysts stated that the weighted survey results in par-
ticular could “not be used to accurately estimate the level of extremist
activity” in the Army4! Additionally, the survey only covered extremist
activity in general. It did not distinguish statistically between white
supremacist extremism, for example, and other varieties (such as anti-gov-
ernment or black extremisni}?

Furthermore, not only is a tragedy such as the murders of Jackie Bur-
den and Michael James one tragedy too many, but the tragedy reveals what
tremendous and disproportionate impact a handful of extremists can have
on a military unit*3If, as Scruton opined, an extremist views his opponent
as someone not just to be confronted but eliminttethis can translate
into devastating destruction when the extremist has been trained in weap-
ons or combat method$>

141.1d. The task force report stated:

The written survey was not as precise in determining the exact extent of
possible extremist activity as face-to-face interviews. Interviewers
found that, while some organizations were unanimously viewed as
extremist, there were considerable differences of opinion on many oth-
ers, including ethnic and racial groups, whose ideas may be controver-
sial. Live interviewers were better able to distinguish more generally
accepted instances of extremism and to determine when one identified
instance of extremism was referred to by multiple soldiers (i.e. double
counted). Daily interviewer wrap-up sessions clearly showed that activ-
ities of a few individuals were repeatedly cited in different interview
groups. In contrast, the survey instrument did not provide for this level
of refinement.

Id. at 7.

142.1d. The follow-up survey used the same meth8de supraote 140 and pp. 28-
29.

143. After talking extensively to soldiers and commanders, the task force on extremism
stated: “Although there were relatively few extremists identified in the Army, leaders rec-
ognize that even a few extremists can have a pronounced dysfunctional impact on the
Army’s bond with the American people, institutional values, and unit cohesioss® T
Force ReporT, supranote 113, at 29.

144. SruToN, supranote 29 and pp. 7-8.

145.See suprgp. 1-2 and notes 47, 50, and 79.
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Despite all the pain and humiliation caused by the Aberdeen Proving
Ground scandal and the court-martial of the Sergeant Major of the Army,
no one has pulled bodies out of rubble or said final good-byes to loved ones
in either of those cases. In an Army where unit cohesion is vital to military
efficiency and combat success, and the force is over one-third minority and
over one-quarter black? a single racial/extremist incident, such as the
December 1995 Fayetteville murders, can have repercussions far beyond a
single unit or post. With this in mind, was the Army’s policy on extremism
appropriate to deal with such an incident? Is the new policy adequate?

Ill. The Army’s Policy Toward Extremism
A. The Old Policy

At the time of the 7 December 1995 shootings, the Army policy on
extremism was in the 30 March 1988 versioABf600-2(t paragraph 4-
121471t stated that “[t]he activities of extremist organizations are inconsis-
tent with the responsibilities of military servic&®?® It then defined
“extremist organizations” as organizations that: (a) espouse supremacist
causes; (b) attempt to create illegal discrimination based on race, creed,
color, gender, religion, or national origin; or (c) advocate the use of force
or violence, or otherwise engage in efforts to deprive individuals of their
civil rights 14°

The regulation distinguished so-called “passive” participation, such
as “mere membership, receiving literature in the mail, or presence at an
event” from “active” participation, which included recruiting others to join
and patrticipating in public rallies or demonstrations. The policy did not
prohibit passive participation in extremist organizations, though it did not
condone it. It prohibited active participation, though did not indicate
whether those prohibitions were puniti\?8.

146. As of 1995, when the Fayetteville murders took place, the Army was 62.2% white,
27.2% black, 5.1% Hispanic, with 5.4% listed as other minorities. Information Paper on
Infantry Brigade Demographics, Major John Trippon, Equal Opportunity Officer, 82d Air-
borne Division (17 Dec. 1995) (on file with author and at Equal Opportunity Office, 82d
Airborne Division).

147. U.S. BPT oF ArmY, Rec. 600-20, A&my CommanD Policy, para. 4-12 (30 Mar.
1988) [hereinafter AR 600-20, para. 4-12 (old policy)].

148.1d. While all the services came out with extremist policies, the Army was the only
service that listed “prohibited activities.” Anderson Intervisuwpranote 71.

149. AR 600-20, para. 4-12 (old policgypranote 147, para. 4-124), (2), (3).
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Much of AR 600-2Q paragraph 4-12 came almost verbatim from
Department of Defense Directive 13253idelines for Handling Dissent
and Protest Activities Among Members of the Armed Forces (chaftfe 2)
At the time the directive was initially promulgated in 1969, the Defense
Department was concerned with the infiltration of anti-war and anti-mili-
tary organizations within the servic€4.The directive focused on dissi-
dent and protest activities within the military, and especially on activities
such as underground newspapers, on-post demonstrations, and serviceman
organizationg®3

In 1986, following the discovery that military personnel in North
Carolina were involved with the White Patriot Party, the Secretary of
Defense updated the directive. The directive’s new language prohibited
“active” participation in “extremist organizations.” It was silent, however,
on whether “passive” participation could also be prohibited, or why it only
prohibited active participation in extremist organizations/groups, rather
than extremist activity itsel*

This use of “active” participation in “extremist organizations” comes
from language in Executive Order (EO) 11,%85President Eisenhower

150.1d. para. 4-12c.(7).

151. U.S. P T oF DeFensE DIR. 1325.6, GIDELINES FOR HANDLING DissIDENT & Pro-
TEST ACTIVITIES AMONG MEMBERS OF THE ARMED Forces(12 Sept. 1969) (change 2, 8 Sept.
1986) [hereinafter DOD . 1325.6 (1986 change)].

152.See supraote 53

153. DOD Dr. 1325.6 (1986 change), para. lll.C., D., E.

154. Paragraph IlI.G. of the directive states:

Prohibited activities Military personnel must reject participation in
organizations that espouse supremacist causes; attempt to create illegal
discrimination based on race, creed, color, sex, religion, or national ori-
gin; advocate the use of force or violence; or otherwise engage in efforts
to deprive individuals of their civil rights. Active participation, such as
publicly demonstrating or rallying, fund raising, recruiting and training
members, organizing or leading such organizations or other wise engag-
ing in activities in relation to such organizations or in furtherance of the
objectives that are viewed by command to be detrimental to the good
order, discipline, or mission accomplishment of the unit, is incompatible
with Military service, and is therefore, prohibited. Commanders have
authority to employ the full range of administrative procedures, includ-
ing separation or appropriate disciplinary action against military person-
nel who actively participate in such groups.

Id. para. lll.G.
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had issued its predecessor, EO 10,450 in 1953, during the height of the
Cold War, when the government feared Communist infiltraf®&Execu-

tive Order 10,450 stated that the government had wide authority to inves-
tigate its employees to determine “whether the employment in the federal
service of the person being investigated is clearly consistent with the inter-
ests of the national securit}?” The government could investigate the fol-
lowing:

Membership in, or affiliation or sympathetic association with,
any foreign or domestic organization, association, movement,
group, or combination of persons which is totalitarian, Fascist,
Communist, or subversive, or which has adopted, or shows, a
policy of advocating or approving the commission of acts of
force or violence to deny other persons their rights under the
Constitution of the United States, or which seeks to alter the
form of government of the United States by unconstitutional
means->8

By 1974, the national mood had dramatically changed. Executive
Order 11,785 amended EO 10,450. It forbade designatipgroups as
“totalitarian, fascist, Communist, or subversive” and forbade any circula-
tion or publication of a list of such groups$.Furthermore, action against
federal employees now required “knowing membership with the specific
intent of furthering the aims of, or adherence to actilve participation
in” a group which “unlawfully advocates or practices the commission of

155. Exec. Order No. 11,785, 3 C.F.R. 874 (1971-19#&printed in 1974
U.S.C.C.A.N. 8277.

156. For a summary of some executive and congressional actions against communist
subversion during the late 1940s and early 1950s, and the courts’ responses to those actions,
seeAlan |. Bigel, The First Amendment and National Security: The Court Responds to
Governmental Harassment of Alleged Communist Sympathie@io N.U. L. Rev. 885
(1993).

157. Exec. Order No. 10,450, § 8(a), 3 C.F.R. 936 (1949-1@pBinted in 1953
U.S.C.C.A.N. 1007. Executive Order 10,450 required loyalty investigations of all govern-
mental departments. Any federal employee could be dismissed if an agency department
head determined that the employee’s continued employment was not in the national inter-
est. Id.

158.1d. & 8(a)(5).

159.Exec. Order No. 11,785upranote 155. Executive Order 11,785 was a further
dismantling of EO 10,450 begun by EO 11,605, published in 1971. It required the old Sub-
versive Activities Control Board to make specific findings whether an organization was
“totalitarian, Fascist, Communist, or subversive” rather than relying on a list. It was
revoked by EO 11,785SeeExec. Order No. 11,605, 3 C.F.R. 580 (1971-19@&pjinted
in 1971 U.S.C.C.A.N. 2560.
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acts of force or violence to prevent others” from exercising constitutional
rights160

Both the term &active participatiofi and the focus on organizations
carried over intdOD Directive 1325.@&nd the subsequent Army policy
on extremisnt®! In doing so, the directive and regulation adopted lan-
guage not intended for extremism, but for subversion. In the 1950s, the
executive branch decided to attempt to investigate infiltration (especially
by Communists) into the government. Years later, that seemed an overre-
action, and in 1974, the President severely limited what could be investi-
gated.

Extremism, particularly white supremacist extremism, posed differ-
ent challenges and required its own definitions. This need became appatr-
ent following the Fayetteville murders. The Army policy caused
confusion among commanders and judge advocates; questions®arose.
What was an “organization?” Did it mean a formal organization with
membership, recruiting drives, and dues? Was it something far less for-
mal? Where did someone like Burmeister fit in? He apparently was not a
formal member of any hate group or white supremacist organization like
the American Nazi Party or the Ku Klux Klan. He seemed to be involved
with an informal network of neo-Nazi skinheads in and around Fort
Braggl63

“Active” and “passive” participation caused confusion also. If a sol-
dier were a “passive” participant, presumably the command could not pun-
ish or tell him to stop his “passive” activit§# How could the command
punish him if the Army said passive activities were “not prohibit&d”?
There were also questions over whether anything in the policy was puni-
tive or could be made punitive. It listed six prohibitions, but did not state
that they were punitive, though the regulation stated that commanders

160. Exec. Order No. 11,788 pranote 155, § 3 (emphasis added).

161. Task Force ReporT, supranote 113, at 17. (“The first time the terksowing
membershi@ndactive participationwere used to determine policies toward individual
involved in extremist organizations was in Executive Order 11,785, published in 1974.”)

162. At a teleconference following the shootings, the topic of what constituted an
extremist “organization” was much debated. Forces Command Staff Judge Advocate Tele-
conference on Extremism (teleconference broadcast, Dec. 18, 1995).

163. Virginia White Swastikas, ‘Skinheads’ Part of Suspect’s Life, SoldiersFaay
eTTEVILLE OBSERVER TIMES, Dec. 10, 1995, at 1A.

164. AR 600-20, para. 4-12 (old policgypranote 147, para. 4-12b

165.1d.
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could initiate “UCMJ action against soldiers whose activities violate mili-
tary law.166

At the 82d Airborne Division, these problems became real. Accord-
ing to reports, twenty-two soldiers had alleged skinhead conneétions.
Fayetteville police charged and arrested three—Burmeister, Wright, and
Meadows—for murder or conspiracy to commit muf§&Other soldiers
either were charged with violent crimes or had committed other acts of
separate misconduti? This left twelve identified as possible neo-Nazi
skinheads or associat&d.Further investigation revealed that three of
these twelve had no ties to racist skinheads, leaving nine soldiers in a gray
area. These nine were involved to varying degrees with racist skinhead
activities but had not committed any offen$és.

Thus, in several cases, the command took no disciplinary action
against avowed skinheads, even racist éffeBhis frustrated command-
ers, as indicated in the task force’s repéti he language of the regulation
contributed to this frustration. The regulation focused exclusively on orga-
nizations. It gave commanders unclear direction on what was active and
passive extremist participation. It appeared to be non-punitive.

For these reasons, the task force recommended several changes to the
regulation. It recognized that “[tlhe current policy on participation in
extremist organizations is confusing and complicates the commander’s
interpretation of extremist activity:™ The task force recommended the

166. Commanders could thus take action, either judicially or non-judicially, against sol-
diers for violating certain articles of the UCMJ, to include: Article 92, failure to obey an
order or regulation or general order (for example, participation in non-approved on-post
meetings or demonstrations, or distribution of literature without approval); Article 116, riot
or breach of peace; Article 117, provoking words or gestures; or Article 134, conduct which
is disorderly or service discrediting (the “general” article). AR 600-20, para. 4-12 (old pol-
icy), supranote 147, para. 4-12d.(5)(a), (b), (c), & (d).

167. CID Reportsupranote 124.

168. Memorandum from Captain Walter Hudson, Office of the Staff Judge Advocate,
82d Airborne Division, to Commanding General, 82d Airborne Division, subject: Sum-
mary of Possible UCMJ/Administrative Actions Against 82d Airborne Soldiers Identified
as Skinheads (4 Jan. 1996) (on file with author and at Office of the Staff Judge Advocate,
82d Airborne Division).

169.1d.

170.1d.

171.1d.

172.1d.

173.Task Force ReporT, supranote 113, at 34.

174.1d. at 11.
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following: “[E]liminate the confusion created by the distinctions between
active and passive participation in organizations and activities[,] . . . spec-
ify more clearly when commanders will counsel and/or take adverse action
against soldiers who are displaying extremist behavior, and . . . make the
regulation punitive "6

B. The New Policy

The task force findings and recommendations caused the Army to
change its extremist polidy’ The new policy speaks directly to, and is a
mandate for, commanders. The old policy does not refer to command
authority until the second to last subparagréihe new policy begins

175.1d. at 34.

176.1d. at 37.

177. The extremist policy iDOD Directive 1325.6vas subsequently changed as well.
The new policy reads:

Prohibited activities Military personnel must reject participation in
organizations that espouse supremacist causes; attempt to create illegal
discrimination based on race, creed, color, sex, religion, or national ori-
gin; advocate the use of force or violence; or otherwise engage in efforts
to deprive individuals of their civil rights. Active participation, such as
publicly demonstrating or rallying, fund raising, recruiting and training
members, organizing or leading such organizations or other wise engag-
ing in activities in relation to such organizations or in furtherance of the
objectives that are viewed by command to be detrimental to the good
order, discipline, or mission accomplishment of the unit, is incompatible
with Military service, and is therefore, prohibited. Commanders have
authority to employ the full range of administrative procedures, includ-
ing separation or appropriate disciplinary action against military person-
nel who actively participate in such groups. Functions of command
include vigilance about the existence of such activities; active use of
investigative authority to include a prompt and fair complaint process;
and use of administrative powers, such as counseling, reprimands,
orders, and performance evaluations to deter such activities. Military
Departments shall ensure that this policy on prohibited activities is
included in initial active duty training, pre-commissioning training, pro-
fessional military education, commander training, and other appropriate
service training programs.

U.S. D=P 1 oF Derensg DIR. 1325.6, GIDELINES FOR HANDLING DiSSIDENT & PROTESTACTIV-

ITIES AMONG MEMBERS OF THE ARMED Forces para. C.5.h (1 Oct. 1996). Note the DOD
directive retains the definitions focusing on organizations used in the older directive, as
well as “active participation.” The new language in the directive starts at the sentence
beginning “[flunctions of command . . . .”
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by highlighting the commander’s responsibility regarding extremist activ-
ity.17°1t has a subparagraph entitled “Command Authority”:

Command authority. Commanders have the authority to prohibit
military personnel from engaging in or participating in any . . .
activities that the commander determines will adversely affect
good order and discipline or morale within the command. This
includes, but is not limited to, the authority to order the removal
of symbols, flags, posters, or other displays from barracks, to
place areas or activities off-limits (see AR 190-24), or to order
soldiers not to participate in those activities that are contrary to
good order and discipline or morale of the unit or pose a threat
to health, safety, and security of military personnel or a military
installation*°

Commanders have responsibility and authority to act against extrem-
ists. Showing how broad this mandate is, the paragraph uses an example
that might trigger First Amendment analysis. Commanders have the
authority to order the “removal of symbols, flags, posters, and other dis-
plays from barracks . . .18

178. Beginning in subparagraph d., it states: “Commanders should take positive
actions when soldiers in their units are identified as members of extremist groups and/or
when they engage in extremist group activities.” AR 600-20, para. 4-12 (old pslipy3
note 147, para. 4-12d.

179. AR 600-20 para. 4-12 (new policgypranote 33, para. 4-12C.2.

180.1d. para. 4-12C.2.C.

181.1d. The Secretary of the Army reiterated this mandate in relation to the First
Amendment in a news briefing following the release of the task force investigation:

And incidentally, if they see a swastika or something hanging on a wall,
[in reference to] the bright line test you wanted [from] me, | saw today
in an article where a law professor said, [“W]ell, the Army doesn’t have
the authority to take banners off the wall. They’ll have to take them all
off except for Old Glory or leave them [all] up.[’] That's not the Army’s
view. That is not the Secretary of the Army’s direction. If acommander
or NCO sees on the wall of any government building, an item, an object,
a display, that is calculated to disrupt the good order, discipline, moral
cohesiveness, ability to operate as a unit of that unit, he or she has all the
authority necessary to take it down and to discipline the soldier who
sponsors it.

Dep't of Defense News Briefing, Subject: Findings & Recommendations On the Task
Force on Extremist Activities, Defending America’s Values 9 (21 Mar. 1996).
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Two more subparagraphs reference the commander. Subparagraph
D,8entitled “Command Options,” states the options available to the com-
mander, from UCMJ punishments to administrative actions (somewhat
similar to subparagraph d. in the older versiB®)The new regulation
includes a new subparagraph E, entitled “Command Responsibility.” Here
the language not only empowers, but demands action: “In any case of
apparent soldier involvement with or in extremist organizations or activi-
ties, whether or not violative of the prohibitions in subparagraph B, com-
mandersmust takepositive actions to educate soldiers . .18%
Subparagraph E(3) also mandates:

The commander of a military installation or other military con-
trolled facility under the jurisdictioshall prohibit any demon-
stration or activity on the installation or facility that could result
in interference with or prevention of orderly accomplishment of
the mission . . . . Further, such commandgéil denyrequests
for the use of military controlled facilities by individuals or
groups that engage in discriminatory practices8®. .

The new policy does more than provide a broad mandate for com-
manders. It clarifies the commander’s role. It defines extremism more
broadly, as “participation in extremist organizationsctivities” 186 Com-
manders and legal advisors no longer have to engage in legal hair-splitting
as to what is an “organizatio#® Furthermore, the old policy included the
definition that an organization must “espouse[s] supremacist cati8es.”
The new policy is more specific: “Extremist organizations or activities are
ones that advocate racial, gender, or ethnic hatred or intolerance; [or] advo-
cate, create, or engage in illegal discrimination based on race, color, sex,
religion, or national origin . . . 18 The policy resolves defining “suprem-
acist causes” by labeling them as hatred or intolerance regarding gender
and minorities.

182. AR 600-20, para. 4-12 (new policgiipranote 33, para. 4-12C.2.D. Various sub-
paragraphs in the new policy (in ALARACT message format) are all in upper case. To
avoid confusion, they are cited as they appear in that text.

183.1d.

184.1d. para. 4-12C.2.E (emphasis added).

185.1d. para. 4-12C.2.E.(3) (emphasis added).

186.1d. para. 4-12C.2.B (emphasis added).

187.See supraote 141 ang. 29.

188. AR 600-20, para. 4-12 (old policgypranote 147, 4-12a.
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The regulation prohibits six activities: (1) participating in a public
demonstration or rally; (2) attending a meeting or activity knowing the
activity involved an extremist cause, when on duty, in uniform, or in a for-
eign country (whether on or off duty or in uniform); (3) fundraising; (4)
recruiting or training members; (5) creating, organizing, or taking a visible
leadership role in such an organization or activity; (6), and distributing
extremist literature on or off the military installation. The policy makes
these six prohibitions punitive, and it allows the commander to make oth-
ers punitive as wel?®

Finally, the new regulation no longer uses “active” and “passive” par-
ticipation to distinguish prohibited from non-prohibited conduct. Elimi-
nating this distinction apparently gives commanders much greater
discretiont9! The new policy eliminates the language that “[p]assive activ-
ities, such as mere membership, receiving literature in the mail, or pres-
ence at an event . . . are not prohibited by Army pofi#¥/Ihstead, the
regulation states that:

Any soldier involvement with or in an extremist organization or
activity, such as membership, receipt of literature, or presence at
an event, could threaten the good order and discipline of the unit
. ... In any case of apparent soldier involvement with or in
extremist organizations or activities, whether or not violative of
the prohibitions in subparagraph B, commanders must take pos-
itive actions to educate soldiers .1%3.

189. AR 600-20, para. 4-12 (new policgypranote 33, para. 4-12C.2.B. The other
definitions for extremist activities or organizations are:

Extremist organizations and activities are ones that . . . advocate the use
of or use force or violence or unlawful means to deprive individuals of
their rights under the United States Constitution or the laws of the United
States, or any state, by unlawful means.

Id.
The substance of these definitions is the same as in the old definitions.

190. It states: “Violations of the prohibitions contained in this paragraph or those estab-
lished by a commander may result in prosecution under various provisions of the [UCMJ].”
Id. para. 4-12C.2.

191.See suprgp. 33-4.

192. AR 600-20, para. 4-12 (old policgypranote 147, para. 4-12b

193. AR 600-20, para. 4-12 (new policgypranote 33, para. 4-12C.2.E.
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The new policy lists some of these “positive actions.” They include:
(1) educating soldiers regarding the Army’s equal opportunity policy; (2)
advising soldiers of the inconsistency of involvement in extremism with
Army goals, beliefs, and values; and (3) stating that extremist participation
can be a factor in evaluating duty performance and promdfiéns.

Ironically, the abolition of the active/passive participation dichotomy
is the new policy’s only real source of ambiguity. While it eliminated the
distinction, the policy does not clearly state when commanders can act
against activities once considered “passive,” such as mere membership.
While testifying before the House Subcommittee on National Security, the
Secretary of the Army indicated that he did not think that the Army policy
prohibited membership alort€ One may conclude that formerly “pas-
sive” activities are still only administratively actionable and that the old
active/passive distinction perhaps comes in through the back door.

Yet, the regulation also states that a unit commander may “order sol-
diers not to participate in those activities that are contrary to good order

194.1d. para. 4-12C.2.E.(1) & (2).
195. Secretary West stated:

We have attempted to avoid the confusion between merely passive and
merely active, [sic] however, by saying that if you prepare to take puni-
tive action, it must be based on action, based on conduct. That is consis-
tent with the position we have taken in a number of similar situations
across the Department.

When | say that membership is not without its disadvantages, the Army
regulation will continue to point out that membership itself is, in the
Army’s view, not to be encouraged. That can be taken into account when
considering things like promotion or assignments. That's different from
when you take it into account for purposes of punishment or separation.

That depends on conduct. That will be the way the AR, as it is currently
drafted, is focused. We think it’s a lot clearer and commanders shouldn’t
be trying to decide  between what's active and what's passive. The
question is their conduct. If it contributes to the disruption of the morale

and discipline of the unit, the commander acts.

Hearing on Extremist Activity in the Military, supnate 38, at 168 (statement of Secretary

of the Army Togo West). When further questioned whether membershipewvaspro-

hibited, he stated: “[Als it exists in draft now, there is not a position that says that member-
ship is directly punishable.ld. at 169.
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and discipline of the unit or pose a threat to health, safety, and security of
military personnel or a military installatiod? This appears to give the
commander great authority. One can reconcile the two by focusing on
what a soldiedoes not what he believes. The regulation focuses on pro-
hibiting participation in organizations amdtivities not mere beliefs.
Read this way, the boundary for what a commander can prohibit is at
“mere” membership or association. A soldier who is a “mere” member,
but does not act, distributes no literature, or propagates no views, cannot
be prohibited from being a member. His conduct, however, is another mat-
ter. Once he engages in activity beyond merely being a member or merely
having extremist beliefs, the commander can act to prohibit that aé#vity.

In contrast to the language in the old policy, the new policy directs
commanders to “lean forward” to aggressively combat extremism in their
units. This makes the role of the judge advocate more demanding, and for-
tunately, more explicit. Subparagraph F states that “commanders should
seek the advice and counsel of their legal advisor when taking actions pur-
suant to this policy*®® The new policy, thus, specifically tasks the judge
advocate, not the equal opportunity officer, the chaplain, or anyone else,
with advising the commander.

This tasking is not surprising because the new policy has potential
constitutional ramifications. It recognizes a commander’s inherent author-
ity to prohibit actions and speech that might appear protected under the
First Amendment. This requires two questions to be answered. First, is
such a policy lawful? Second, at the unit level, how does a commander
ensure that a local extremist policy is lawful? These questions are
addressed in the next part of this article.

196.AR 600-20, para. 4-12 (new policyyypranote 33, para. 4-12C.2.C.

197. Likewise, and in keeping with the apparent intent of the regulation’s change, the
soldier who simplyacknowledgesis beliefs when asked by his chain-of-command, but
takes no actions as a result of them (e.g., displays no posters or paraphernalia, attends no
meetings, and disseminates no propaganda) should be considered in the same category as a
soldier who is a “mere” member. Thus, a commander can take the same “administrative”
actions regarding the soldier (education, counseling, and consideration in making duty
evaluations and promotions), but no sanction-type act®ee suprgp. 39-40 and note
195. Whether a commander can legitimately ask such a question must be examined in light
of the standard of legal orderSee infrgpp. 72-3.

198.AR 600-20, para. 4-12 (new policyypranote 33, para. 4-12C.2.F.
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IV. The Legality of the Army’s New Extremist Policy
A. The Idea of Deference

Whether a policy is lawful requires an understanding of how the
courts review military policy. Because of First Amendment challenges
brought during the Vietnam War era, the Supreme Court issued a series of
opinions that upheld military policies, rules, and regulati§d$he cases
vary in their standards of review of military policies. Plarker v. Levy°°
the Court stated that the standard of review for a vagueness challenge in
the military would be the same as for statutes that regulate economic
affairs2°! In Brown v. Glineg%? the Court upheld a Navy regulation
because it protected a “substantial government intef€dnh"Goldman v.
Weinberger®the Court deferred to the Air Force’s own policy justifica-
tion.205

199. The major cases in the past 25 years involving the military and the First Amend-
ment are: Goldman v. Weinberger, 475 U.S. 503 (1986) (upholding an Air Force regulation
that prohibited the plaintiff from wearing a yarmulke); Brown v. Glines, 444 U.S. 348
(1980) (upholding an Air Force regulation that controlled the circulation of petitions on an
air base); Greer v. Spock, 424 U.S. 828 (1976) (upholding a local Army regulation that
banned on-post political speeches and demonstrations without prior approval); Secretary of
the Navy v. Amrech, 418 U.S. 676 (1974) (ruling that Article 134 of the UCMJ, which pro-
hibits conduct prejudicial to the good order and discipline of the armed forces, is not uncon-
stitutionally vague); Parker v. Levy, 417 U.S. 733 (1974) (ruling that Article 133, which
prohibits conduct unbecoming an officer and a gentleman, as well as Article 134, are nei-
ther vague nor overbroad). Other important military cases involving challenges to military
policies, though not involving the First Amendment, are: Chappell v. Wallace, 462 U.S.
296 (1983) (ruling that enlisted military personnel may not sue superior officers for alleged
constitutional violations); Rostker v. Goldberg, 453 U.S. 57 (1981) (upholding all-male
selective service legislation); Middendorf v. Henry, 425 U.S. 25 (1976) (ruling that that a
summary court-martial is not a “criminal prosecution” within the meaning of the Sixth
Amendment).

200. 417 U.S. 733 (1974).

201. “Because of the factors differentiating military society from civilian society, we
hold that the proper standard of review for a vagueness challenge to the articles of the Code
is the standard which applies to criminal statutes regulating economic afidiraf’ 756.

That standard, announced in a previous Supreme Court case, is that as long as an economic
entity knewor should have knowits actions violated an economic statute, the statute is not
unconstitutionally vagueSeeUnited States v. National Dairy Products Corp., 372 U.S. 29,
32-34 (1963).

202. 444 U.S. 348 (1980).

203. “These regulations, like the Army regulation in$peckcase, protect a substan-
tial Government interest unrelated to the suppression of free expression. Like the Army
regulation that we upheld Bpock the Air Force regulations restrict speech no more than
is reasonably necessary to protect the substantial governmental intlteat.354.

204. 475 U.S. 503 (1986).
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The unifying theme in these cases has not been a consistent standard
of review, but the idea of deference to either the miff&ryr Congres¥”
to determine and to create policies for the military. This deference extends
to the military’s policies that restrict individual rights, which are constitu-
tionally protected for civiliand®® The Supreme Court has not held that the

205. “The considered professional judgment of the Air Force is that the traditional out-
fitting of personnel in standardized uniforms encourages the subordination of personal
preferences and identities in favor of the overall group mission . . .. The desirability of dress
regulations in the military is decided by the appropriate military officials, and they are
under no constitutional mandate to abandon their considered professional judgiaent.”
at 509.

206. InBrown v. Glinesupholding an Air Force regulation that related to the circula-
tion of petitions on air bases, Justice Powell wrote: “Because the right to command and the
duty to obey ordinarily must go unquestioned, this Court long ago recognized that the mil-
itary must possess substantial discretion over its internal disciplBresvn, 444 U.S. at
356. InGoldman v. Weinbergeupholding an Air Force regulation that prohibited the
plaintiff from wearing a yarmulke, Justice Rehnquist stated:

Our review of military regulations challenged on First Amendment
grounds is far more deferential than constitutional review of similar laws
or regulations designed for civilian society . . . The considered profes-
sional judgment of the Air Force is that the traditional outfitting of per-
sonnel in standardized uniforms encourages the subordination of
personal preferences and identities in favor of the overall group mission.
Uniforms encourage a sense of hierarchical unity by tending to eliminate
outward individual distinctions except for those of rank. The Air Force
considers them as vital during peacetime as during war because its per-
sonnel must be ready to provide an effective defense on a moment'’s
notice; the necessary habits of discipline and unity must be developed
in advance of trouble.

Goldman 475 U.S. at 507-8.

207. InParker v. LevyJustice Rehnquist wrote: “For the reasons which differentiate
military society from civilian society, we think Congress is permitted to legislate both with
greater breadth and with greater flexibility when prescribing the rules by which the former
shall be governed than it is when prescribing rules for the lafenker, 417 U.S. at 756.

In Rostker v. Goldbergupholding the all-male selective service provision, the Court
deferred to Congress. “Whenever called upon to judge the constitutionality of an Act of
Congress . . . the Court accords great weight to the decisions of Condrestker 453

U.S. at 64 (citing Columbia Broadcasting System, Inc. v. Democratic National Committee,
412 U.S. 94 (1973)). The Court went on to say: “This is not, however, merely a case
involving the customary deference accorded congressional decisions. The case arises in the
context of Congress’ authority over national defense and military affairs, and perhaps in no
other area has the Court accorded Congress greater deferiehce.”

208. “The rights of military men must yield somewhat to meet certain overriding
demands of discipline and duty . . . Parker, 417 U.S. at 744 (quoting Burns v. Wilson,

346 U.S. 137, 140 (1953) (plurality opinion)).
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Constitution and the Bill of Rights are inapplicable to the milit&tut

it has held that the military and Congress have extraordinary leeway to
determine the extent of those rights. Accordingly, the military may curtail
a service member’s rights far more than civilian authorities can curtail a
civilian’s rights210

The absence of a constant standard of review and the great deference
to military policy has caused confusion and controversy. On rare occa-
sions, the Supreme Court has not been deferential to a military policy and
has applied the same sort of review that it would apply to a similar civilian
case?!! Consequently, some federal appellate courts have adopted their
own standards of review?

Furthermore, commentators have attacked the idea of deféfénce.
They have criticized the idea that the military is a “separate community”
deserving great deference. Two commentators have argued that deference
does not reflect how closely intertwined the military and civilian commu-
nities are in the present e¥d. Another commentator posits that First
Amendment protections of freedom of speech are particularly valuable to

209. Shortly after the UCMJ was promulgated and the military court system was for-
malized, the Supreme Court asserted that the Bill of Rights should apply to military person-
nel. Burns 346 U.S. at 137 (military actions subject to habeas corpus review).

210. “The military need not encourage debate or tolerate protest to the extent that such
tolerance is required of the civilian state by the First Amendment; to accomplish its mission
the military must foster instinctive obedience, unity, commitment, and esprit de corps.”
Goldman 475 U.S. at 506.

211. In cases that involve discrete personnel matters with little long range ramifications
for the military, the Court has generally subjected those actions to some form of scrutiny.
In cases that involve significant constitutional challenges to regulations themselves that
might affect a military function, the Court has allowed far more defere®eelohn Nelson
Ohweiler, NoteThe Principle of Deference: Facial Constitutional Challenges to Military
Regulations10 J.L. & PL. 147, 166-7(1993). In Frontiero v. Richardson, 411 U.S. 677
(1973), for example, the Supreme Court invalidated an administratively convenient policy
in which male members of the military could automatically claim wives as dependents
before being allowed dependent status, while female members had to produce evidence of
husband’s dependence before being allowed such status.

212. The most widely used standard is the so-cMliediestest. SeeMindes v. Sea-
men, 453 F.2d 197 (5th Cir. 1971). For lhi@destest to apply, the plaintiff must first meet
a threshold requirement: the court will not review a claim unless there is an abridged con-
stitutional right and the claimant has exhausted his administrative remedies. If this thresh-
old is met, then the court uses a four-part balancing test to determine if the claim is
reviewable. The court balances: (1) the nature and strength of the plaintiff's challenge; (2)
the potential injury to the plaintiff if the challenge is denied; (3) the type and degree of
anticipated interference to the military if the challenge is upheld or allowed; and (4) the
extent to which exercise of military expertise or discretion is involvédat 201.
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the military?1®> Within the Supreme Court, the notion has been the subject
of heated debate. Justice Brennan, for example, has stated that it is the
judiciary’s role, not the executive’s or legislative’s, to determine the
boundaries of constitutional protections in the military. According to him,
the Supreme Court should establish a consistent standard of review, even
in matters with wide ranging impag¢

213. Some of the academic literature attacking this proposition includes: Stephanie A.
Levin, The Deference That is Not Due: Rethinking the Jurisprudence of Judicial Deference
to the Military, 35 MLL. L. Rev. 1009 (1987) (arguing, among other points, that the defer-
ence the judiciary gives to the military is not rooted in Constitutional history: rather the
Founders expressed great distrust toward the military’s potential power and influence); C.
Thomas DienesWhen the First Amendment is Not Preferred: The Military and Other
“Special Context$ 56 U. Gn. L. Rev. 779 (1986) (arguing that the excessive judicial def-
erence to the military reveals “a tendency to seek to solve problem cases by adopting con-
ceptualistic, categorical, formalistic approaches which fail to identify and assess the
competing interests actually at stake in particular factual contexts”); Edward Zillman &
Edward ImwinkelriedConstitutional Rights and Military Necessity: Reflections on the
Society Apart51 Notre Dave L. Rev. 397 (1976) (a post-Vietnam critique of the military
as unfettered in its dispensing of constitutional rights of service members and as isolated
from civilian society, therefore requiring greater judicial scrutiny of its policies). For the
most sustained defense of the principle of deferesaames M. Hirschor,he Separate
Community: Military Uniqueness and Servicemen'’s Constitutional Rig@tsl.C. L. Rv.

177 (1984).

214.SeeZillman & Imwinkelried,supranote 213, at 397.

215.SeeRichard W. Aldrich, Commen#rticle 88 of the UCMJ: A Military Muzzle or
Just a Restraint on Military Muscle33 UCLA L. Rev. 1189, 1195 (1988). The author
argues that not allowing military officers to criticize government officials cuts off criticism
of policies by those most familiar with the process. “It seems that a self-governing society
is notably hampered if it muzzles the sector of society that is most intimate with the details
of such important national concerns [as national defense].”

216. Brennan states in a dissenGioldman

Today the Court eschews its constitutionally mandated role. It adopts for
review of military decisions affecting First Amendment rights a sub-
rational standard . . . . If a branch of the military declares one of its rules
sufficiently important to outweigh a service person’s constitutional
rights, it seems that the Court will accept that conclusion, no matter how
absurd or unsupported it may be.

Goldman 475 U.S. at 515 (Brennan, J., dissentin§geBrennans’s dissent iGreer v.
Spock “The Court gives no consideration to whether it is actually necessary to exclude all
unapproved public expression from a military installation under all circumstances and,
more particularly, whether exclusion is required of the expression involved here. It requires
no careful composition of the interests at stakBreer, 424 U.S. at 855 (Brennan, J., dis-
senting).
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Why should there be judicial deference to the Army’s policy on
extremism? There are two principal reasons. First, the Constitution’s sep-
aration of powers doctrine gives control of the military to the legislative
and executive branches, with no explicit role for the judiciary. Second, the
military is a “separate community” with a highly unique mission that
requires it to be separate and unique from civilian society, with more strin-
gent standards and less constitutional protections for soldiers than for civil-
ians2'” Both of these are especially relevant when reviewing the Army’s
extremist policy.

1. The Separation of Powers Doctritfe

The Supreme Court cites the separation of powers doctrine as a basis
for deferring to either Congress or the military to create military pétfcy.
The idea of separation of powers comes from the text of the Constitution
itself. The articles of the Constitution assign each branch distinct roles and
functions. The Constitution gives the power to raise, to support, and to
train the armed forces to the legislative br&Atand the authority to com-

217. These two bases for the notion of deference are taken, to some extent, from Hir-
schorn,supranote 213. Hirschorn justifies the “separate community” doctrine on four
grounds: (1) the distinct subculture of the armed forces which subordinates the individual;
(2) the existence of this subculture indicates that it serves the armed forces’ internally and
society as a whole; (3) the judiciary’s distrust of its ability to reconcile individual rights
with the armed forces’ functioning; and (4) the unique nature of the armed force—to fight
wars. Id. at 201-2. In this article, 1, 2, and 4 of these rationales are all subsumed under the
“separate community” doctrine. Rationale 3 is distinguished from the idea of the military
as a separate community and a corollary of the idea of separation of p&eersifrgpp.

48-50. Hirschorn also separately discusses the idea of separation of powers. Hirschorn,
supranote 213at 210-212. Some revisionists have begun to question the viability of ratio-
nale 4 in other contexts by some revisionists, given the military’s newer “peacekeeping”
type missions in the post-Cold War eféee, e.g MARTIN VAN CREWELD, THE TRANSFORMA-

Tion oF WAR (1991); Edward LuttwakToward Post-Heroic Warfare’4 FOREIGN AFFAIRS
(May/June 1995) at 109-22. “Revisions of the revision,” however, have already appeared
as well. See, e.gPHiLLIPPE DELMAS, THE Rosy FuTURE oF WAR (1997).

218. While separation of powers is often defined as a doctrine through which one
branch of government prevents another from imposing its unchecked will, that actually
defines the related concept of checks and balances. Furthermore, separation of powers is
often thought of as an “inefficient” concept. However, in the case of discussion here, this
article intends to show that efficiency is the basis for separation of powers among branches
of the government as to which controls the milite®ge alsddirschorn,supranote 213, at
210-12.

219.See Goldmam75 U.S. at 507-&Rostker453 U.S. at 64-FChappell 462 U.S. at
301.

220. U.S. ©ns. art. |, 8 8, cls. 11-16.
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mand them to the executive brarfdhThe Constitution assigns no such
role to the judiciary??

By granting the elected branches plenary and command power over
the military, the Constitution links military control to the democratic will
and the democratic process. Because the people will feel the burden of
war, the elected branches can best respond to th&€hFiirthermore, in
granting power to the elected branches to control the military, the Consti-
tution acknowledges that the elected branches grant a degree of legitimacy
to military policy that courts cannot. These elected branches can best
reflect and respond to the societal consensus, a particularly relevant and
important concern when dealing with national secdfity.

Of the three branches, the judiciary has the least competence to eval-
uate the military’s formation, training, or command. It has, as one court
stated, “no Armed Services Committee, Foreign Relations Committee,
Department of Defense, or Department of State” nor does it have the same
access to intelligence and testimony on military readiness as does Con-
gress or the Presidef® The Supreme Court has thus repeatedly cited its
own lack of competence to evaluate military affaffs.

To analyze the oft-criticized judicial deference to military matters, it
is important to understand the structural differences between the ability of
the elected branches and the courts to determine policy. The elected
branches use regulatory decision making to determine policy. Regulatory

221.1d.art. Il, 8 2, cl. 1.

222. Hirschornsupranote 213, at 210 (referencing explicit authority only).

223.1d. at 217-8.

224. The Fourth Circuit Court of Appeals cites this rationale in upholding the military’s
“don’t ask, don't tell” homosexual policy ithomasson v. Perry

Even when there is opposition to a proposed change as when Congress
abolished flogging in the ¥9Century or when President Truman ended
the military’s racial segregation in 1948—the fact that the change ema-
nates from the political branches minimizes both the likelihood of resis-
tance in the military and the probability of prolonged social division. In
contrast, when courts impose military policy in the face of deep social
division, the nation inherently runs the risk of long-term social discord
because large segments of our population have been deprived of a dem-
ocratic means of change. In the military context, such divisiveness could
constitute an independent threat to national security.

Thomasson v. Perry, 80 F.3d 915, 928 Cir. 1996).
225.1d. at 925.
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decision-making, which is the creation of administrative policy through
internal-rule formation, is a far more efficient means of policy making than
adjudicated decisiortg’

There are several problems with adjudication as a means of rule mak-
ing. Adjudication is more costly and more time consuming. Years and
millions of dollars can be spent in litigating one issue that involves one
individual 228 Adjudication concerns itself with an individual remedy
based upon “a small set of controverted facts” that are highly contextual
and may or may not be applicable to a larger class of indiviéffsir-
thermore, adjudication sets up elaborate procedures according to its ulti-
mate goal-to determine whether a particular individual should prevail in a
particular casé3®

226. The Supreme Court stated3dilligan v. Morgan

[11t is difficult to conceive of an area of governmental activity in which
the courts have less competence. The complex, subtle, and professional
decisions as to the composition, training, equipping, and control of a mil-
itary force are essentially professional military judgments, subject
always to civilian control of the Legislative and Executive Branches.

Gilligan v. Morgan, 413 U.S. 1, 10 (1973).

See Rostked53 U.S. at 65-6 (“Not only is the scope of Congress’ constitutional power
in this area broad, but the lack of competence on the part of the courts is marked.”); Sim-
mons v. United States, 406 F.2d 456, 439C%. 1969),cert. denied395 U.S. 982 (1969)
(“That this court is not competent or empowered to sit as a super-executive authority to
review the decisions of the Executive and Legislative branches of government in regard to
the necessity, method of selection, and composition of our defense forces is obvious and
needs no further discussion”); Orloff v. Willoughby, 345 U.S. 83, 93 (1953) (“Orderly gov-
ernment requires that the judiciary be as scrupulous not to interfere with legitimate Army
matters as the Army must be scrupulous not to intervene in judicial matters.”).

227.Seel. Skelly Wright,The Courts and the Rulemaking Process: the Limits of Judi-
cial Review59 GRNELL L. Rev. 375.

228.1d. at 376.

229.1d. at 379. The power of interest groups representing individuals in such disputes
is also especially relevant. The debate about hate speech and legislation prohibiting it has
been largely shaped by free speech groups such as the American Civil Liberties Union
(ACLU), with no comparable support from groups such as the National Association for the
Advancement of Colored People (NAACP) supporting hate speech restrictions. The lack
of such powerful advocacy groups may explain why the Court has never allowed any sig-
nificant restrictions on hate spee®eeSamueL WALKER, HATE SPEECH THE HISTORY OF AN
AMERICAN CONTROVERSY, 13, 23-24 (1994).

230. Wright,supranote 227at 378.
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Dissenters, in particular Justice Brennan, have asserted that the Court
decides issues that are far more technically complicated than adjudicating
rather straightforward rules on disciplifié.Yet that argument does not
address rules formation in an administrative, as opposed to an adjudicative,
system.

Military policy-making is, by its nature, meant to do precisely what
administrative policy-making does: allocate rights, benefits, and sanc-
tions, among large groups using consistent stand#tighat makes mil-
itary policy making along administrative rule-making lines even more
advantageous is that the military’s primary conceranisuring military
discipline and combat effectiveness of units, rather than focusing primarily
on individuals themselves. Applying consistent and predetermined norms
among large groups is what administrative rule making is best equipped to
do233

Where Brennan’s argument may appear to be the most persuasive is
where the potential “penalties” cut into the interests that the adjudicative
process is best suited to protect—-namely, constitutional protections. In
dealing with constitutional protections, individual rights often trump
majority concerns. Discerning whether individuals should be granted
these protections may not be particularly complex, on the sufadthen
viewing the grant of constitutional protections in relation to the military’s
goal-successful combat operations—this argument loses force. This is
because “simplicity” as defined in civilian contexts often does not have the
same meaning in the military context. Clausewitz, the Prussian general
and author of the military classion War once famously stated: “Every-
thing in war is very simple, but the simplest thing is difficé#”

Clausewitz terms all the uncertainties and problems that accompany
wartime operations as “frictior?®® Friction can be defined as the “realm
of uncertainty and chance, even more [is] it the realm of suffering, confu-
sion, exhaustion, and fed?” that accompanies military wartime opera-
tions. All these exist to a much higher degree in war, because, as

231.1d.

232.1d. at 379.

233.1d.

234. For an example of judicial deference in administrative policymaking in economic
matters seeEthyl Corp. v. Environmental Protection Agency, 541 F.2d 1, 33-34 (1976).

235. GrL Von CLausewiTz, On WAR, bk. |, ch. 7, 119 (Michael Howard & Peter Paret
eds. & trans., 1989).

236.1d.
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Clausewitz points out, in war, not only is chance and uncertainty a con-
stant?®8but also one side is trying to impose its will on its opponent, which
is an “animate object that reac&In other words, in war, you are seek-
ing to overcome an opponent who is reacting to (and may be anticipating)
your movements, who is trying not only to defeat but to destroy you, and
who may not be constrained by your own laws, customs, and behavior.

It is not thus simply the lack of judicial competence in military affairs,
but the effects that the lack of competence may have that is an additional
“friction” in the military environment. The problem in applying a standard
of review similar to the kind used for civilian society is not just that the
court may err, but the ramifications of such an error given the uncertainty
of conflict?4% An error in military policy making could impede military
effectiveness and thereby jeopardize national secitifiphese judicial
decisions put the courts squarely into the political arena. Judges unwit-
tingly become “strategists”"-unelected and ill-equipped officials deciding
matters of potentially ultimate importance.

Judicial deference, therefore, is generally appropriate to military deci-
sion-making, and in particular, a unit commander’s decision-making on
extremism. Extremism’s disproportionate impact on the community
where it occurs is an impact that can only be magnified in a military unit.
The best way to appreciate that impact is to look at the gravest danger
posed by racial extremists—the violent hate crime.

If the courts rely solely on the statistics that compare the few numbers
of bias crimes committed in relation to total crimes, they may be misled
about the effect on good order and discipfitfeThe courts may not be
aware of the totality of information about extremist hate crimes. The vast
majority of bias-oriented crimes are crimes against persons, not property.

237. McHAEL Howarp, CLausewitz 25 (1983). For an example of fricticgeeEbwarp
LutTwak, STRATEGY, THE Loaic oF WaAR & Peace 10-15 (1987).

238. “War is the realm of chance. No other human activity gives it greater scope: no
other has such incessant and varied dealings with this intruder. Chance makes everything
more uncertain and interferes with the course of eventsats€witz, supranote 235, bk.

I, ch. 3, 101.

239.1d. at bk. 2, ch. 3, 149.

240. Hirschornsupranote 213, at 182.

241.1d.

242. One bias crime expert has stated: “Raw numbers [alone] mean absolutely nothing
in this business.” John Cook, Major, Maryland State Police Criminal Intelligence Unit,
quoted inBrian Levin,Bias Crimes: A Theoretical and Practical Overvi@wSan. L. &

PoL'y Rev. 165, 172 (Winter 1992-3).
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These crimes are also more likely to involve physical assault than non-bias
crimes243 Usually, at least four or more individuals commit théfriThe
median age group is among young adtfftd.oosely associated individu-

als, not organized extremist groups, commit most hate cfthEsirther-

more, the most explosive element about the crimes is not necessarily the
criminal act. Rather, the race or bias motivation can cause a community to
polarize and even to explod¥.This impact is essential to the military’s
need for judicial deference to extremist policies—at both the local com-
mander policy level and the Army policy level.

The separation of powers doctrine supplies a constitutionally based
rationale for judicial deference, based upon the division of governmental
powers. Butis there a basis, apart from the government’s structure, for this
deference? Is there, more specifically, a policy basis for deference in the
institution of the military itself? The following section examines this pol-
icy basis, which falls under the heading of the “separate community” doc-
trine.

2. The Military as a “Separate Community”
The Supreme Court often refers to the military as a “separate commu-

nity” with the wholly unique purpose of providing for the nation’s defense
and waging the nation’s wat& The Supreme Court expressed this idea

243. Bureau orF JusTice SraTisTics, U.S. [EP'T oF JusTicE REPORT TO THE NATION ON
CriME & JusTice 12 (2d ed. 1988). According to this 1988 report, the first major study on
the subject, assaults make up more than 30% of all bias crimes. The year before the Murrah
Bombing and the Fayetteville murders, the statistics remained the same. Assaults in 1994
made up over 30% of all bias crimes (simple assault: 18%; aggravated assault: 14%). The
report stated that crimes against persons constituted 72% of hate crime offenses reported.
U.S. DeP 1 oF JusTicg, 1994 Hhte CrRIME REPORT.

244. Abraham AbramovskyBias Crime: A Call for Alternative Response®
ForbHAm URrs. L.J., 875, 887 (1992).

245. Different statistics regarding median age of bias crime confirms the relative youth
of offenders. The median age group for most bias criminals in New York City was 18-25.
James Garofolo, Bias and Non-Bias Crimes in New York City, 11 (Nov 9, 1990) (unpub-
lished manuscript presented to the American Society of Criminotdigy) inLevin, supra
note 219, at 166. A study done by an attorney general task force in Minnesota found that
65% of bias crimes were committed by persons between the age of Bis20Related
Crime DevelopmenMinnesota Hate Crime LegislatipNATIONAL ASSOCIATIONOF ATTOR-
NEYS GENERAL CiviL RigHTs UPDATES, Spring 1997, at 2.

246. Abramovskysupranote 244, at 886-7.

247. Levin supranote 242at 167. Levin gives the example of a fatal car accident in
New York in August 1991 that became racially polarizing. It resulted in 1500 police offic-
ers being called out to contain riots that lasted for four days and resulted in 180 htrests.
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most notably irSolorio v. United State®? In this case, the Court granted
the military criminal jurisdiction over all of its active duty personnel at all
times?2%0

Courts base the argument for the separate community doctrine on the
military’s exigent function, on which the survival of the nation depends,
and which has no analogue or parallel in civilian so@Rtyhis function
can best be accomplished by designating the military as a separate commu-
nity. To provide for the nation’s defense and survival, this separate com-
munity abides by strict rules of discipline that will necessily involve
restriction of otherwise constitutionally provided protectiiis.

In the context of the Army’s extremist policy, understanding the sep-
arate community doctrine is important. It provides a justification for the
Army’s extremist policy and for local unit extremist policies as well. The
doctrine derives from the military’s special demands for discipline and
cohesion necessary to make its units combat effective. Some sociological
data exists that indicates that a military must indoctrinate its personnel into
a total or near-total system to make them perform under combat condi-
tions 253 This system must have the authority to punish resistance, to estab-
lish a hierarchy that demands obedience to orders, and to create unit
cohesiort® Commentators frequently question the proposition of a “sep-
arate community”; this article will address some of these questions, as fol-
lows.

248. “The military constitutes a specialized community governed by a separate disci-
pline from that of the civilian.” Chappell v. Wallace, 462 U.S. 296, 300 (1983). “[T]he dif-
ferent character of the military community and of the military mission requires a different
application of [First Amendment] protections.” Parker v. Levy, 417 U.S. 733, 758 (1974).

249. 438 U.S. 435 (1987).

250.1d.

251. SeeBrown v. Glines, 444 U.S. 348 (198Mtiddendorf v. Henry, 425 U.S. 25
(1976) (quoting United States rel. Toth v. Quarles, 350 U.S. 11 (1955)); Schlesinger v.
Councilman, 420 U.S. 738 (197®)arker, 417 U.S., at 743-44; Orloff v. Willoughby, 345
U.S. 83, 94 (1953Chappel| 462 U.S. at 300See alsddirschorn,supranote 213, at 201-

2.

252. See supranote 208. See alsdHirschorn,supranote 213, at 213-14. Hirschorn
bases the separate community doctrine on the nature of international armed conflict, which
has no parallel in the domestic arena. When the government commits itself to war, it does
not operate under the standard principles that would necessarily bind opponents in domestic
arenas. Rather, in going to war, the government engages in activities—the deliberate killing
and destruction of the other side—that would, in any other context, be unlawful. The mili-
tary is the government’s legitimate means to accomplish this uniqueldasit.236.

253.SeeHirschorn,supranote 213, at 219.
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Does the modern military need to be a “separate community”?
Some critics, however, contend that the “separate community” doctrine
fails to address the realities of the modern miliZ&Pyfhey argue that the
military, especially the post-World War Il military, resembles a vast civil-
ian-like corporation with a massive bureaucracy, where a relative few of
its members actually perform traditional military, combat-type func-
tions?%¢ The civilian and military spheres have dramatically converged.
Technicians crossover readily from the military to the civilian markets, and
senior officers transfer their managerial skills into the executive &dld.

Such arguments, however, are insufficient in themselves, for they
only address current similarities with the civilian community, and not cur-
rent distinctions. The military may be “more” or “less” separate from the
civilian community as times and standards change, but its patterns of obe-
dience and its overtly hierarchical structure remain unique. No other gov-
ernment or civilian agency has, for example, a separate criminal code of
justice, or the ability to punish its members criminally for acts such as
being disrespectful to superigS.Furthermore, the military has not elim-
inated its unique combat rofe?

Alternatively, some critics argue not that the separate community
rationale is largely a fiction, but rather that the rationale rests on a faulty
premise?®? Specifically, these critics assert that the cornerstone of the
“separate community” doctrine—the military’s unique need for consistent
and authoritarian discipline—is not particularly important in the area that
the military stresses soldiers need it most, on the battléfieRather,
what really makes soldiers combat effective is their adherence to their “pri-
mary groups” in combat. These are the “small groupings in which social
behavior is governed by informal, intimate, face-to-face relatiéftdni
these small groupings hierarchical discipline has less impact in making
such units effective, and is de-emphasized by the contemporary military

254.1d. at 219-21. Studies on bureaucratic organizations includetaiAErzioni, A
CoMPARATIVE ANALYSIS OF CoMmPLEX ORGANIZATIONS: ON PoweRr, INVOLVEMENT, & THEIR
CorReELATES40-78 (1975); BRRINGTON MOORE, INJusSTICE THE SoclaL Basis oF OBEDIENCE
& RevoLt 3-48 (1978). For a classic study of military discipline and organizations in com-
bat situationsseeS.L.A. MarsHALL, MEN AcaAINST FRe: THE ProBLEM OF BATTLE COMMAND
IN FuTuRE WAR 138-178 (1947).

255.See, e.gCourtney W. Howlandlhe Hands-Off Policy and Intramilitary Torfl
lowa L. Rev. 93, 106-21 (1985).

256.1d. at 106-10.

257.1d. at 109.

258. UCMJ arts. 89, 91 (1998).
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itself 263 Therefore, changes in the military community that make it more
similar to the civilian society may impact on its authoritarian and hierar-
chical control structure, but will have little impact on the battlefiétd.

Sociologists have compiled considerable data in support of the theory
that “primary groups” in combat mean more to soldiers than other extrinsic
factors such as love of country, ideology, and externally imposed military
discipline?%°1t is oversimplified, however, to assert that external disciplin-
ary controls are relatively unimportant in combat environments, and that
challenges to those controls through adjudication will not undermine com-

259. Sociologist Morris Janowitz, one of the most prominent scholars of the growing
“civilianization” of the military, even in the context of Cold War nuclear warfare, states:

[Wihile it is true that modern warfare exposes the civilian and the soldier
to more equal risks, the distinction between military roles and civilian
roles has not been eliminated. Traditional combat-ready military forma-
tions need to be maintained for limited warfare. The necessity for naval
and air units to carry on the hazardous tasks Of continuous and long-
range reconaissance and detection, demand organizational forms that
will bear the stamp of conventional formations.

More important, no military system can rely on expectation of victory
based on the initial exchange of firepower, whatever the form of the ini-
tial exchange may be. Subsequent exchanges will involve military per-
sonnel-again, regardless of their armament—who are prepared to carry on
the struggle as soldiers, that is, subject themselves to military authority
and continue to fight.

MorRis JaNowITz, SocioLogy & THE MiLITARY EstaBLISHMENT 20 (rev. ed. 1965).

260. Howland supranote 254, at 115-21; Jonathan P. Tonkesges to Chappell to
Stanley: Three Strikes and Servicemembers Are Z5ut). RcH. L. Rev. 93, 107-10
(1990).

261. Howlandsupranote 255, at 115; Tomesypranote 260, at 1Q7

262. Howlandsupranote 255, at 115.

263. Tomessupranote 259, at 108-9.

264. Howland argues for allowing service members to sue one another for torts com-
mitted incident to military service. Howlamslpranote 255, at 94-5. Tomes contends that
service members should be allowed to sue the government for torts. Sopraapte 260,
at 133-4.

265. The two most famous studies regarding unit cohesion based upon loyalty to “pri-
mary groups” are Morris Janowitz’s and Edward Shils’ study of the Wehrmacht in World
War Il, and Samuel Stouffer’s immense study of World War Il American servicemen. Mor-
ris Janowitz & Edward Shil€ohesion and Disintegration in the Wehrmacht in World War
II, 12 RiB. OpriNION Q. 284 (1984); BMUEL STOUFFERET AL., THE AMERICAN SOLDIER (1949).
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bat effectiveness. Rather, the sociologist Morris Janowitz points out that
effective primary groups arise from both the larger military as well as civil-
ian communities, and that primary groups can be highly cohesive yet nev-
ertheless impede military succe8%

Military success is at its most optimal level when there is a strong link
between the formal authority’s standards and those of the primary
group?%” When formal authority gives way (as when units disintegrate
during mutiny, mass flight, or massacre) the primary groups seem to disin-
tegrate as well. Soldiers become mobs, whethenasseefusing to obey
orders, blindly fleeing before an advancing foe, or turning into mass mur-
derers?%8

Asserting that either formal disciplinary controls are predominant in
ensuring combat effectiveness, or conversely, that they are of little value,
does not fully address the question. Rather the two are linked together.
When they work in concert, military success is more attainable than when
either is absent. Thus, if formal discipline remains a valid premise for the
“separate community” doctrine in general, the next question to be
answered, in light of defending the Army’s extremist policy, is whether the
military’s unique formal disciplinary system resolves racial problems, and
what effects extremism would have in that system.

How does being a “separate community” enable the military to per-
form its mission2-The “institutional/occupational” (I1/0) thesis, first
developed by the sociologist Charles Moskos, helps to understand the
notion of the military as a deliberately separated society and in understand-
ing the Army’s success at racial integratfhAccording to the 1/O thesis,
the leaders of an “institutional” organization legitimate the organization in
terms of values and norms that deliberately devalue individual goals and
self-interests for the higher goals of the organization. Marketplace consid-
erations, such as supply and demand, legitimate an “occupational” organi-
zation2’? Occupational organizations tend to rely more on extrinsic
motivation (such as increased pay for skills); institutional organizations

266. AnowiTz, supranote 259, at 78.

267.1d.

268. This is the theme developed by Bruce Allen Watsdthien Soldiers Quit: Stud-
ies in Military Disintegration(1997), which studies military failures and breakdowns as
disparate as the French Army mutinies of 1917, the disintegration of tHelrif@@try
Division during the Battle of the Bulge in 1944, and the My Lai Massacre in the Vietham
War in 1968.
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rely more on intrinsic motivation (such as value based motivations, like,
patriotism and self-pride¥’! Institutions are also far more hierarchical
than occupations. In institutions, for example, aggrieved parties do not
resolve those grievances themselves (for example, strikes) but address
them through the institution’s hierarchical structéfie.

269. Moskos developed this thesis in the late 1970’s when the military shifted to an all-
volunteer force. For the seminal article propounding the I/O tleesi€harles C. Moskos,
From Institution to Occupation: Trends in the Military OrganizatidnPARMED FORCES &
SocieTy 41 (1977). The I/O thesis was the subject of an international conference held at the
Air Force Academy in 1985. The papers presented there made up th&bedkcknowl-
edgement$o THE MiLITARY : More THAN JusT A Jo? Xi (Charles C. Moskos & Frank R.
Wood eds., 1988). Studies on unit cohesion in the military have cited Moskos'’s 1/O thesis
as well. In a study by the Defense Management Study Group on Military Cohesion, the
authors state:

Charles C. Moskos, Jr., has captured the imagination of many people
with his writings on an alleged shift of the military from an “institution”
(where membership is legitimated in terms of a “calling or profession,
which implies self-sacrifice and moral commitment) to an “occupa-
tional” model (where membership is legitimated in terms of the eco-
nomic marketplace; that is, duties are performed in exchange for
material benefits). If Moskos is correct, the shift from an institutional to
an occupational model has important implications for military cohesion.

DerFeNSEMANAGEMENT Stuby GrRourPoN MILITARY CoHEesioN, CoHEsIONIN THE U.S. MLITARY
2 (1984). SeeLieuteENANT CoLoNEL WiLLiaM DARRYL HENDERSON CoHESION THE Human
ELemeNT IN ComBaT 57-60 (1985).

270. Moskos states:

An occupationis legitimated in terms of the marketplace. Supply and
demand, rather than normative considerations, are paramount . . .. In a
modern industrial society, employees usually enjoy some voice in the
determination of appropriate salary and work conditions. Such rights are
counterbalanced by responsibilities to meet contractual obligations. The
cash-work nexus emphasizes a negotiation between individual (or work-
ers’ groups) and organizational needs. A common form of interest artic-
ulation is the trade union. The occupational model implies the priority
of self-interest rather than that of the employing organization.

Charles C. Moskodnstitutional and Occupational Trends in the Armed For@esTHe
MiLTARY : MoRE THAN JusTA JoB? 16-19 (Charles C. Moskos & Frank R. Wood eds., 1988).

271. Moskos lists several basic traditional distinctions between occupational and insti-
tutional models. Among them are societal regard (institutional: esteem based on notions
of service; occupational: prestige based on level of compensation); recruitment appeals
(institutional: appeals to character and lifestyle; occupational: appeals to technical training
and higher pay); and basis of compensation (institutional: rank and seniority; occupational:
skill level and manpower shortage$l. at 16.
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According to Moskos, the military has many of the features of an
“institution,” among them fixed terms of enlistment, inability to strike or
to negotiate over wages, liability for twenty-four hour service, and being
subject to military discipliné’® These “institutional” features set the mil-
itary apart from the civilian community. They also provide the basis for its
distinct ability to impose discipline on its membéfs.

Two Supreme Court rulings on military jurisdiction illustrate the
opposing institutional and occupational principles. OiCallahan v.
Parker?’>the Supreme Court held that military courts-martial did not have
jurisdiction for non-service connected offend€sA service member who
committed an offense off-duty, off-post, and not connected to military per-
formance would fall under exclusive civilian criminal jurisdictidhAs
Moskos states: “The net effect @’Callahanand similar decisions] was
to move toward a legal redefinition of the military from one based on tra-

272.1d. SedHirschorn,supranote 213, at 218-19:

The armed forces are an example of a rational bureaucracy: a hierarchi-
cal organization characterized by a specialized division of labor accord-

ing to system and authority based on role rather than personality, in

which each individual’s role is to pursue goals established by the heads
of the hierarchy through methods that they have calculated will attain

these goals.

Id.

273. Moskossupranote 270, at 16.

274. Moskos does not assert that the military is “purely” institutional or the civilian
community purely occupational. Rather he assumes:

[A] continuum ranging from a military organization highly divergent
from civilian society to one highly convergent with civilian structures . .

.. Concretely, of course, military forces have never been entirely sepa-
rate or entirely coterminous with civilian society, but the conception of a
scale, along which the military more or less overlaps with civilian soci-
ety, highlights the ever-changing interface between the armed forces and
society.

Id. at 15.
For critiques of the 1/O thesgeeMorris Janowitz From Institution to Occupation: The
Need for Conceptual Clarit4 ArRMED ForRcES& SocieTy 41-50 (1977); John H. FariBhe
Social Psychology of Military Service and the Influence of Bureaucratic Rationalism
THE MILITARY : MoRE THAN JusT A JoB? 57-75 (Charles C. Moskos & Frank R. Wood, eds.
1988).

275. 395 U.S. 258 (1969).

276.1d.

277.1d.
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ditional status toward one more consistent with generally accepted con-
tract principles.2’® Relying in large part on the doctrine of the military as
“separate community” with its particular need for discipline, the Supreme
Court overturned’Callahanin Solorio v. United Staté® and permitted
court-martial jurisdiction over active duty service members regardless of
status, time, or locatioff?

The /O thesis helps in understanding the military’s, and especially
the Army'’s, success at racial integratfdh Before President Truman’s
compelling desegregation by Executive Order 9981 on 26 July2£948,
task force studies indicated that most military officers did not want such a
change?®® Despite such opposition, once ordered, integration came rela-
tively quickly to the ranks. By the mid-1960s, the military, compared to
the rest of American society, was not only desegregated, but also remark-
ably racially harmoniou&* The late Vietnam-era and post-draft military
of the 1970s had serious racial problef*By the time of Desert Shield/

278. Moskossupranote 270, at 22.

279. 438 U.S. 435 (1987).

280.1d.

281. Charles Moskossuccess Story: Blacks in the ArmyLantic MonTHLY, May
1986, at 64. “Blacks occupy more management positions in the military than they do in
business, education, journalism, government, or other significant sections of American
society. The armed forces still have race problems, but these are minimal compared with
the problems that exist in other institutions, public and privatd.”

282. Exec. Order No. 9981, 3 C.F.R. 722 (1943-1¢@jnted in1948 U.S.C.C.A.N.
2673.

283. John Sibley ButleThe Military as a Vehicle of Social Integration: The Afro-
American Experience as Daia EtHNICITY, INTEGRATION, & THE MiLiTARY 39 (Henry Dietz
et al. eds., 1991keeCHarLESs Moskos & JoHN SBLEY BUTLER, AL THAT WE Can BE 30
(1996).

284. According to Moskos and Butler:

By the mid-1950s, a snapshot of a hundred enlisted men on a typical
parade would have shown twelve black faces; integration had become a
way of Army life. At atime when Afro-Americans were still arguing for
their educational rights before the Supreme Court and marching for
social and political rights in the Deep South, the Army had become
desegregated with little fanfare.

Moskos& BUTLER, supranote 283, at 31.

Moskos and Butler divide the integration of the military into two phases: (1) organiza-
tional integration which put an end to formal discrimination in the ranks (recruitment, train-
ing, and living arrangements); and (2) leadership integration, which came after the civil
rights movements of the 1960s and in which different races (particularly black) were
brought into leadership roletsl.
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Storm, however, racial integration of the Army seemed complete, with
approximately thirty percent of the Army blat%.

The sociologist John Sibley Butler points out two reasons for this rel-
atively rapid integratioR®’ First, the institutional and hierarchical nature
of the military advances integration. Because of the hierarchical structure,
decisions regarding race do not have to accommodate individual interests
of military personnet®® Rather, the institution’s greater good trump per-
sonal desire$®® Second, the military as a “separate community” can create
its own values different from those of the society at l1at§&he military
is a self-contained entity. An individual’s values can come from within it
and do not have to reflect the outside cul@ifelhe military hierarchy

285. The problems in the Army, however, were not just confined to race. Moskos and
Butler see the many problems in the military during and after the Vietnam War (e.qg., racial
strife, indiscipline, “fragging” of superiors) as part of a general unraveling of the Army dur-
ing that time. Mskos& BuTLER, supranote 283, at 32-3.

286.1d. at 32-5. There have been other studies to indicate that racial problems remain.
In 1994, the House Armed Services Committee Task Force on Equality of Treatment and
Opportunity in the Armed Services provided a report on the equal opportunity climate in
the military. According to the task force report, its findings comprised “a complex web of
good news and bad news.” While only one of nineteen military installations reported a high
level of racial tension, at nearly every facility minority members expressed concerns. Spe-
cifically, concerns about “disproportionate discipline, both in frequency and severity,” the
prevalence of “good old boy” networks, a fear to express racial concerns by junior leader-
ship, and an overemphasis on sexual harassment training at the expense of training on racial
issues. luse ARMED SeRvICES COMMITTEE STAFF TASK FORCEON EQUALITY OF TREATMENT &
OPPORTUNITY IN THE ARMED SERVICES, 103° Cone., “AN AsseEsSMENTOF RaciAL DISCRMINA-

TION IN THE MILITARY : A GLoBAL PersPECTIVE at 2-5 (1994). The North Carolina Branch of

the NAACP appointed a task force to survey the racial climate at North Carolina military
installations following the Fayetteville murders. The task force found no evidence of an
organized white supremacist movement at the installations it visited. It did state, however,
based upon anecdotal evidence, that reports of only 22 “skinheads” in the 82d Airborne
Division were “unbelievably optimistic.” Further, “the potential for (if not the reality of)
organized racist or skinhead activities clearly exists” at Fort BraggrH\CAROLINA STATE
CoNFERENCEOF BRANCHES, NATIONAL ASSOCIATIONFORTHE ADVANCEMENT OF COLORED PEOPLE

Task Force oN CoMMUNITY & MILITARY REsPONSETO WHITE SUPREMACIST ACTIVITIES IN &
AROUND MILITARY Bases, Task Force REPORT16 (1996).

287. Butlersupranote 283, at 44-5.

288.1d. According to Butler: “[A] factor interacting strongly with the separateness of
military society to produce the transformation was the bureaucratic hierarchical power
structure of the organizationlt. at 45.

289.1d.
290. “Although the military is a part of America and its social structure, it has tradition-
ally been a separate entity . . . . [T]he net effect of becoming a part of military organizations

is to be separated from one’s past life both physically, and, to an extent, psychologically.”
Id.
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promoted desegregation as a value to its members and continues to pro-
mote racial integration. As a separate community, it had and continues to
have the ability to create its own values. The military, therefore, transi-
tioned to racial integration faster and continues to have fewer racial prob-
lems than civilian socie§??

The institutional character of the military also helps to explain the so-
called “contact hypothesis” proffered by the sociologist Samuel Stouffer in
his studies of soldiers during and following World War Il and which con-
temporary scholars still cif€2 Stouffer found that, under certain condi-
tions, the more contact individuals from different races had with each
other, the more positive their attitudes toward each other wof4 bhe
four conditions he found necessary were: (1) the authority must positively
sanction the interaction; (2) the group must have commonly shared goals;
(3) the contact is by individuals with equal status; and (4) the interaction
must be cooperative, prolonged, and cover a wide range of acti¥ities.
These four conditions explained the relatively successful integration of the
military, especially at basic entry levels. The conditions there were very
controlled, as compared to the far less controlled attempts in the civilian
world at large?®®

In an institutional organization such as the military, the conditions
that give rise to the contact hypothesis occur with greater ease. A hierar-
chical authority sanctions (in the case of the military, mandates) the inter-
action between the individuals. The goals of unit success subsume
individual ones. Especially at entry level, all are the same rank, receive the
same pay, and undergo the same training. Finally, as a self-contained soci-
ety, the members all live together and work for sustained periods on com-
mon taskgY’

291.1d.

292. One of the many contrasts between civilian and Army life for blacks, as Moskos
and Butler point out, is that blacks in the Army are three times more likely to say that race
relations are better than their civilian counterpartesids& BuTLER, supranote 282, at 5.

293. SMUEL SToUFFERETAL., 1 THE AMERICAN SoLDIER 549 (1949)ited inJohn Sibley
Butler, Race Relations in the Militayjn THe MiLiTARY : More THAN JusT A JoB? 120-121
(Charles C. Moskos & Frank R. Wood eds., 1988). Additional research conducted in the
late 1970's supports Stouffer’s hypothes&eelohn Sibley Butler & Kenneth L. Wilson,

The American Soldier Revisited: Race and the Milita®ySc. Sci. Q. 451-67 (1978).

294. Butlersupranote 293at 121.

295.1d.

296.1d.

297.See suprap. 54-7.
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The reasons that justify the military as an institution and a “separate
community” converge when dealing with racial extremism in the military.
If the I/O thesis is tenable, then it appears that an expansion of personal lib-
erties in an organization erodes its institutional characteristics and aligns it
more with an occupatiot?® Yet it appears that the foundations for the mil-
itary’s racial integration success is somewhat in the suppression of individ-
ual choices and rights that characterize an institg®n.

If the institution’s goal is racial integration, then in regard to decision
making over race, the organization’s needs and desires will take prece-
dence over an individual's desiré8.Furthermore, the organization will
not only sanction but mandate racial interaction to achieve common goals.
Especially at the entry level, the organization will provide a total system
wherein the members will work and live together for sustained periods and
learn the same valué%: On the other hand, if the institution’s goal is inte-
gration, but its policy is tolerant of racial extremism, the policy will tend
to pull the organization toward the “occupational” end of the spectrum. In
a policy relatively “tolerant” of racial extremism, an individual's autono-
mous desires (e.g., racial supremacy or separatism) take precedence over
the organization’s. The organization tolerates to a greater degree certain
blatantly anti-institutional ideas, such as racial or ethnic prejudice, thus
creating an alternative set of values from the institution itself.

The I/O thesis assists to conceptualize the “separate community” doc-
trine. It helps to justify deference to both the Army’s extremist policy and
a particular commander’s applications of that policy. But an “institution”
or “occupation” is neither good nor bad in and of itself. An institution can
have goals and foster values that many may consider immoral or unjust.
Furthermore, the American military operates within democratic traditions
that stress individual rights, and these rights do not disappear when one
enters the military®2 Thus, a commander does not have unlimited defer-
ence. He can defend an extremist policy on the idea that the Army is a
“separate community” and an institution. He can stress the need for com-
mand authority and the ability to sanction anti-institutional behavior. First
Amendment concerns, however, still exist and create a tension with this
idea of deference.

298.Seesuprapp. 56-57.
299. Seesuprapp. 57-9.
300.See suprp. 59.
301.See suprp. 59.
302.See supraote 209.
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B. Two First Amendment Concerns

The previous section demonstrates why the Supreme Court should
defer, as it generally does in other military areas, to the Army’s policy on
extremism. Two remaining questions, however, have possible constitu-
tional ramifications.

First, what if a commander decides to prohibit a partictylpe of
extremist speech or speech-related conduct3oldman v. Weinbergé
andGreer v. SpocR®*the Court deferred to military policies that focused
on a broader range of speech/conduct rather than particular, partisan forms
of communicatior?®® The Army extremist policy, on the other hand,
focuses specifically on extremist activity and organizations. It especially
focuses on those advocating gender and racial and ethnic intolé¥ance.
The policy allows commanders wide latitude to prohibit expressions of
those forms of extremism. Second, where does a commander cross consti-
tutional boundaries by issuing an order that is so general that it may be
vague and with only an ambiguous link to good order and discipline? Even
with judicial deference, a policy or command order must not be vague or
ambiguous.

To answer these questions, this article will first analyze the policy in
light of the Supreme Court’s holding R.A.V. v. City of St. Paif on
“viewpoint-based” discrimination. Second, the article will discuss mili-
tary courts’ decisions on invalid orders and exarfagker v. Levy®the
Supreme Court’s ruling on vague speech in the military.

303. 457 U.S. 503 (1986).

304. 424 U.S. 828 (1976).

305. InGoldman,the Court stated: “The Air Force has drawn the line essentially
between religious apparel that is visible and that which is not, and we hold that those por-
tions of the regulations challenged here reasonably and evenhandedly regulate dress in the
interest of the military’s perceived need for uniformityGoldman 457 U.S. at 509. In
Greer, the policy in question prohibited the distribution or displayingdiof publication,
including newspapers, magazines, handbills, flyers, circulars, pamphlets or other writings,
issued, published or otherwise prepared by any person, persons, agency or agencies . . . on
the Fort Dix Military Reservation without prior written approval of the Adjutant General,
this headquarters.Greer, 424 U.S. at 831 (emphasis added). As the Court stafédine
v. Department of Defensa case involving the military’s “don’t ask, don't tell” homosexual
policy: “No case has explicitly defined the appropriate level of scrutiny to be applied in
content based restriction on speech in the military context.” Thorne v. Dep't of Defense,
916 F. Supp. 1358, 1369 (E.D. Va. 1996).

306. AR 600-20, para. 4-12 (new policgypranote 33, para. 4-12C.2.C.

307. 505 U.S. 377 (1992).

308. 417 U.S. 733 (1974).
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1. “Viewpoint” Discrimination in Extremist Polic{°

The Supreme Court has held that the Constitution protects a whole
range of speech-related conduct beyond oral and written communica-
tion 310 Statutory prohibitions, however, on speech-related conduct con-
tinue to exis€ The Supreme Court limited these prohibitionRiA.V. v.

City of St. Pauf!?In R.A.V, a St. Paul, Minnesota ordinance prohibited
the willful or negligent display of symbols such as Nazi swastikas and
burning crosses for the purposes of arousing anger, alarm, or fear in others
on the basis of “race, creed, color, or gend&\Writing for the court, Jus-

tice Scalia stated that the ordinance was “viewpoint-based discrimination”
and, hence, unconstitutionaf:

The lower court irR.A.V.held the ordinance constitutional, relying on
the doctrine inChaplinsky v. New Hampshié® In Chaplinsky the
Supreme Court upheld a statute that prohibited so-called “fighting

309. In examining the current law regarding hate speech, this article acknowledges that
the “absolutist” protections afforded by the Supreme Court to forms of hate speech derive
from cases decided during and immediately after World War Il that marked the “birth of a
national policy on hate speech.” Walk&aupranote 229, at 76. The most important cases
decided by the Court during this time involved the rights of Jehovah’s Witnesses to distrib-
ute literature and promulgate views considered offensive, and not to have to salute or
pledge allegiance to the flageelovell v. Griffin, 303 U.S. 444 (1938); Schneider v. Irv-
ington, 308 U.S. 147 (1938); Cantwell v. Connecticut, 310 U.S. 296 (1940); West Virginia
State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943). Prior to these series of cases, the
Supreme Court took a much less absolutist view of the protections afforded to offensive
speech under the First AmendmeSeeWalker, supranote 229, pp. 1-49 (reviewing the
Supreme Court positions prior to World War I1).

310. These include, for example, the right: to hold conventions (Keefe v. Library of
Congress, 777 F.2d 1573 (D.C. Cir. 1985)); to canvas in political elections (Hynes v. Mayor
of Ordell, 425 U.S. 610, 616-17 (1976)); to contribute money to political causes (Citizens
Against Rent Control/Coalition for Fair Housing v. City of Berkeley, Ca., 454 U.S. 290, 298
(1981)); to solicit for money for political or other causes (Cornelius v. NAACP Legal
Defense and Educ. Fund, 473 U.S. 788, 797 (1984)); to distribute literature (United States
v. Grace, 461 U.S. 171, 176 (1983)); to picket (Carey v. Brown, 447 U.S. 455, 460 (1980));
and to hold peaceful demonstrations (NAACP v. Claiborne Hardware, 458 U.S. 866, 927
(1982)).

311. Seventeen states, for example, have so-called “anti-mask” statutes that prohibit
the wearing of masks, hoods, and disguises in public areas or on the private property of oth-
ers without permission. These laws were passed following the advent of the Ku Klux Klan
in the early 28 Century. Jeannine BeRolicing Hatred: Police Bias Units and the Con-
struction of Hate Crime® MicH. J.oF Race & L. 421, 430-1 (1991).

312. 505 U.S. at 377.

313. Id. at 381.

314. Id.
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words.’®6 In R.A.V, the Supreme Court accepted the lower court’s deter-
mination that the ordinance applied only to expressions considered to be
so called “fighting words3'7 Justice Scalia, however, stated that the St.
Paul ordinance was unconstitutional because it “prohibits otherwise per-
mitted speech solely on the basis of the subject the speech addf&sses.”
The First Amendment does not permit “content discrimination” that bans
only certain “fighting words” of a particular viewpoit Scalia distin-
guished such “viewpoint”-based speech prohibitions from other prohibi-
tions upheld as constitutional:

The proposition that a particular instance of speech can be pro-
scribable on the basis of one feature (e.g., obscenity) but not on
the basis of another (e.g., opposition to the city government) is
commonplace, and has found application in many contexts. We
have long held, for example, that nonverbal expressive activity
can be banned because of the action it entails, but not because of
the ideas it expresses—so that burning a flag in violation of an
ordinance against outdoor fires could be punishable, whereas
burning a flag in violation of an ordinance against dishonoring
the flag is not. Similarly, we have upheld reasonable “time,

315. 315 U.S. 568 (1942). The Supreme Court in that case upheld the statute that
allowed the conviction of a Jehovah’s Witness who called a city marshal a “damned Fas-
cist”and a “G- - d - - - racketeerltl. at 569. The Court, in upholding the statute announced
that such utterances “are no essential part of any exposition of ideas, and are of such slight
social value as a step to truth that any benefit that may be derived from them is clearly out-
weighed by the social interest in order and morality.”at 572. Such utterances, deemed
“fighting words” are words “which by their very utterance inflict injury or tend to incite an
immediate breach of the peacdd.

316. Id. at 572.

317. R.A.V, 505 U.S. at 381 (citinGhaplinsky315 U.S. at 572). The rationale behind
banning fighting words was based upon the reaction they provoke. They trigger an “auto-
matic unthinking reaction, rather than a consideration of an idea” and thus, the Court did
not consider them within the realm of protected speech, since they are essentially non-com-
municative.ld. As one commentator has pointed out, however, the “fighting words” doc-
trine originally focused “primarily on the content of the communication without closely
examining the context within which it was uttered.Awkence H. TriBe, AMERICAN CoN-
STITUTIONAL Law 8§ 12-10 at 617 (1978). The doctrine was modified in subsequent cases in
which the Supreme Court distinguished language that may provoke an unthinking reaction
but, nevertheless, was the communication of an ide&olwen v. Californiafor example,
the Court held that the words “F--- the draft” on a jacket wetdighting words: “One
man'’s vulgarity is another man’s lyric,” said Justice Douglas. Cohen v. California, 403 U.S.
15, 25 (1971).

318.R.A.V505 U.S. at 377.

319.1d.
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place, or manner” restrictions, but only if they are “justified
without reference to the content of the regulated sp&&ch.

In the ordinance, the prohibitioanly applied to content- or view-
point-based words or symbols. Specifically, it applied to those that
aroused anger, alarm, or fear “on the basis of race, color, creed, religion, or
gender.821 The ordinance did not cover other groups, such as persons of a
certain political persuasion, union members, or homoseX¢fat:cord-
ing to Scalia, “[tlhe First Amendment does not permit St. Paul to impose
special prohibitions on those speakers who express views on disfavored
subjects 323

R.A.V.has had a significant impact on laws proscribing speech—par-
ticularly on campus speech codes and hate crime legisffi@@mmen-
tators have criticized it for being confusi#§,for advancing an agenda
harmful to minorities under the guise of viewpoint-discrimination analy-
sis3?6 and for defying reasonable and normal legislative pra#tice.

R.A.V.has garnered admiration as well. Courts have applied it to a
variety of speech across the political spectrum, from a hate crime %fatute

320.1d. at 385.

321.1d.

322.1d. at 391.

323.1d.

324. Between 100-200 colleges and universities have various hate speech policies.
Several of these have been modified in wakie.8f\ Jonathan M. Holdowsky, Not@ut
of the Ashes of the Cross: The Legacy of R.A.V. v. City of St3Padul Bve. L. Rev. 1115,

1173 (1996).SeelOTA Xl Chapter of Sigma Chi Fraternity v. George Mason Univ., 993
F.2d 386 (4th Cir. 1993) as an example of a challenge to a university hate speech policy.
New Jersey’s hate crime statute was declared unconstitutional becd&uige\bfand the

New Jersey State Senate subsequently rewrote its hate crime bill. State v. Vawter, 642 A.2d
349 (N.J. 1994).

325. SeeHoldowsky, supranote 324, at 1165 (criticizinR.A.Vs failure to answer
whether it requires that the class of speech be proscribable before determining whether the
particular law falls under an exception); Elena Kad@egulation of Hate Speech and Por-
nography After R.A.V60 U. Gi. L. Rev. 873, 878-9 (1993) (criticizing the distinction
between viewpoint and harmed based analyses as fictive).

326.SeeSteven H. ShiffrinRacist Speech, Outsider Jurisprudence, and the Meaning
of America 80 GoRNELL L. Rev. 43 (1994).

327. “The notion that a state may not differentiate harms presented by speech, espe-
cially when the expression is not protected, contradicts the reasonable expectations that reg-
ulating objections may be pursued piecemeal under such circumstances.” Donald E.
Lively, Racist Speech Management: The High Risks of Low Achieveimént]. Sc.

PoL'y & L. 1, 27 (1993).
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to a decision by transit authorities not to run advertisements by AIDS
action committee®® As opposed to more vague standards, the restriction
on “viewpoint-based” discrimination, in the words of one commentator,
“is a concept of real force and influenc&®TheR.A.V.analysis forces a
close inspection of speech, even presumably unprotected speketso
refocuses the rationale for the prohibition of that speech on the conse-
quence of the speech, rather than the speech33elf.

R.A.V creates concerns about speech and conduct prohibitions under
the Army’s extremist policyArmy Regulation 600-2@ara. 4-12 explic-
itly defines, in part, “extremist activity or organizations” as “ones that
advocate racial, gender, or ethnic hatred or intolerance [and]; advocate,
create, or engage in illegal discrimination based on race, color, sex, reli-
gion, or national origin333 The policy then lists six explicit prohibi-
tions 3341t also permits commanders to take further action to prohibit other
forms of speech and condi#é®.The Army’s policy and a commander’s
application of it could constitute a form of viewpoint-based prohibition,
similar to the St. Paul Ordinance, since they focus on an unpgpattc;
ular type of speech

328.SeeVawter 642 A.2d at 349; State v. Sheldon, 629 A.2d 753 (Md. 1993). State
Supreme Courts in both states held that the state hate crimes statute were unconstitutional
based upoRR.A.V

329.SeeAlIDS Action Comm. of Mass. v. Metropolitan Boston Transp. Auth., 42 F.3d
1 (1st Cir. 1994) (Metropolitan Boston Transportation Authority’s decision not to run
advertisements produced by AIDS Action Committee on the basis that they were sexually
explicit was viewpoint based discrimination, given that it allowed blatantly exploitative
language and photographs featuring women in sexually suggestive madeelsdsay
& Lesbian Bisexual Alliance v. Pryor, 110 F.3d. 1543 (11th Cir. 1997) (University of Ala-
bama’s decision not to fund gay/lesbian groups because sodomy was illegal under Alabama
was viewpoint based discrimination).

330. “[A]s opposed to “rational relation” tests “rarely failed by the most outlandish
law.” George G. Size & Glenn R. Brittols, There Hate Speech?: R.A.V. and Mitchell in
the Context of First Amendment JurispruderiteCGiio N.U. L. Rev., 913, 924 (1995).

331. Edward J. Eberlélate Speech, Offensive Speech, and Public Discourse in Amer-
ica, 29 WAKE ForesTL. Rev, 1135, 1152-3 (1994). Eberle lists three important functions of
R.A.V: (1) the method serves as a valuable tool for close inspection of what speech should
be protected; (2) it serves as a tool for applying the First Amendment even in presumably
unprotected areas; and (3) it forces judges, prosecutors, and lawmakers to focus on what is
relevant and worth protecting under the First Amendmieht.

332.1d.

333. AR 600-20, para. 4-12 (new policgypranote 33, para. 4-12C.2.A.

334.1d. para. 4-12C.2.

335.1d. para. 4-12C.2.C.
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There are two responses to this challenge, apart from the Court’s def-
erence to military policy. The first response is the Army’s general policy
itself; the policy does not exclusively select particular viewpoidtamy
Regulation 600-2@as ahird definition of “extremist activity and organi-
zations.” It defines these organizations and/or activities as those that
“advocate the use of [force] or use force or violence or unlawful means to
deprive individuals of their rights under the United States Constitution or
the laws of the United States, or any state, by unlawful mééhs.”

The focus of this definition is on racial, ethnic, religious, and gender
intolerance. This does not mean the policy excludes other forms of
extremism. The policy could potentially include extremistarofpoliti-
cal affiliation if they use or advocate violence or “unlawful means” to
deprive others of rights under the Constitution, or federal and staté¥faws.
This third definition is broad enough to encompass a much greater range
of speech-related conduct than Bé.V.ordinance For example, gangs
whose motivation appears to be to fight other gangs (for example,
SHARPS) could be considered “extremist” since they advocate or use vio-
lence against racist skinheads.

The second response concerns specific applications of the policy. The
Supreme Court has held that even viewpoint-based restrictions, in certain
contexts, are constitutional. Specifically, the First Amendment permits
regulating airline advertising?® banning the promotion of casino
gambling®3*®and prohibiting adult movie theatres in certain residential
areas’*%In each of these cases, the statute or ordinance focused on a select
class (airlines, casino owners, and adult theatre proprietors) and proscribed
their speech or speech-related conductR.K.V, Justice Scalia provides
bases for such restrictiod$t The relevant basis for purposes of the
Army’s extremist policy concerns speech’s “secondary effects.” If the
restriction of the speech is justified “without reference to the speech,” but
in reference to its effects, the restriction can be uptéld.

What constitutes a “secondary effect” is somewhat contextual. The
Supreme Court does require more than the “emotive impact” of the speech
on the listene?*3 The speech must have another im@étin R.A.V, Sca-
lia used two examples. First, a state could prohibit only those obscene live

336.1d. para. 4-12C.2.A.

337.1d.

338. Morales v. Trans World Airlines, Inc., 504 U.S. 374 (1992).
339. Posodos v. Puerto Rico Assoc., 478 U.S. 328 (1995).

340. City of Renton v. Playtime Theatres, Inc., 475 U.S. 41 (1986).
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performances involving minof8® Second, a law could prohibit sexually

341. The first basis for an exception is when the reason for the discrimination is the
same reason that the “entire class of speech is proscribable.” Therefore, the federal gov-
ernment can single out threats against the President and make thenbéemaesuch
threats when against the President have “special force.” R.A.V. v. City of St. Paul, 505 U.S.
377, 388 (1992). The second basis is that the “secondary effect” of the speech is the ratio-
nale for the restriction, not the content of the speech ittetlfat 388. Scalia leaves open
the possibility for other bases as well: “[I]t may not even be necessary to identify any “neu-
tral” basis, so long as the nature of the content discrimination is such that there is no realistic
possibility that official suppression of ideas is afodt” at 390. For purposes of examin-
ing the Army’s extremist policy, this article focuses on the “secondary effects” rationale as
the basis that provides justifications for the policy and local implementations of it. Analyz-
ing speech proscriptions under this rationale focuses on “effects.” In the military context,
this is easily explained in terms of impact on morale and good order and discipline. While
it is possible to examine extremism, and in particular white supremacism, in relation to the
“entire class” rationale, it is more conceptually difficult because the focus is not on easily
understood ideas such as good order and discipline but more on the nature of the proscribed
speech itself.

342.R.A.V,505 U.S. at 389See Rentgrt75 U.S. at 48. IRentonthe Supreme Court
sustained a municipal ordinance prohibiting adult theaters within a thousand feet of
schools, parks, churches, and residential neighborh&etsorfocused on the “secondary
effects” of such theaters: uniquely among businesses, created negative economic conse-
qguences in communities where they were presehntat 48-9.

343.R.A.V, 505 U.S. at 394. Thus, St. Paul's argument that the ordinance intended to
protect minority victimization failed because it focused on victim’s reacti8e&Thorne
v. Department of Defense, 916 F. Supp. 1358 (E.D. Va. 1996).

344.R.A.V, 505 U.Sat 389. The Supreme Court discussed thBdas v. Berry In
Boos the Supreme Court held unconstitutional a District of Columbia code provision that
prohibited the display of any sign within 500 feet of a foreign embassy if the sign tended to
bring that government into “public odium” or “public disrepute.” Boos v. Berry, 485 U.S.
312, 315 (1988). The Court rejected the “secondary effects” argument brought by the Dis-
trict of Columbia (“our international law obligation to shield diplomats from speech that
offends their dignity”). Justice O'Connor discussed the doctrine as follows:

To take an example close Renton if the ordinance there was justified

by the city’s desire to prevent the psychological damage it felt was asso-
ciated with adult movies, then analysis of the measure as a content-based
statute would have been appropriate. The hypothetical regulation targets
the direct impact of a particular category of speech, not a secondary fea-
ture that happens to be associated with that type of speech.

Id. at 321. For an application of the “secondary effects” rationale to the mikeey,
Thorne 916 F. Supp. at 1361. In that case, the court rejected the argument that the “don’t
ask, don't tell” military homosexual policy is not aimed at the speech but at the speech’s
secondary effects, based upon the disruption to “unit cohesion.” “This argument is unper-
suasive, it stretches the ‘secondary effects doctrine’ too far.” The court did not indicate why
the argument stretches the doctrine “too far,” but rather cited other cases as examples of the
Supreme Court refusing to apply the doctriigk. at 1368.



1999] RACIAL EXTREMISM IN THE ARMY 68

derogatory words that also violate Title VII's general prohibition against
sexual discrimination in employment practié&sin both cases, the focus

is not on the speech and conduct, but its effects. The proscriptions’ pur-
poses are not to ban speech, but to protect children and prevent illegal sex
discrimination.

The secondary effect doctrine may appear limited concerning so-
called hate crimes and hate speech legislation. States have been unsuc-
cessful basing such statutes on secondary consequéh&sther, in
order to avoid th&k.A.V.viewpoint discrimination analysis, some states
have drafted (or redrafted) their statutes. These new statutes do not focus
on viewpoints. Instead, they are neutral proscriptions focusing on threats
or acts of violencé?*®

If R.A.V.required content neutral proscriptions in statutes, it would
void much hate crime legislation; bRtA.V.does not require thi¥? At
least one state court cited the “secondary effects” doctrine in upholding
hate crime statute’8° The tenability of the secondary effect doctrine to
hate crimes has special relevance to the Army’s extremist policy and its

345.1d.

346.1d.

347. InState v. SheldeMaryland argued that the prohibition on cross-burning aimed
at the secondary effect of fire hazards to property owners. The Maryland Supreme Court
rejected this argument. The court noted that the legislative history of the statute did not aim
to protect against fire hazards, rather that the State clearly looked to prohibit the “primary
effect” of cross burning, “the political idea it expresses.” State v. Sheldon, 629 A.2d 753,
761 (Md. 1993).

348. Richard J. Williams, Jr., CommeBurning Crosses and Blazing Words: Hate
Speech and the Supreme Court’s Free Speech Clause Jurisprusi@oen HaLL ConsT.
L.J. 609, 662-3 (1995). New Jersey’s statutes in this area are a good example of viewpoint
based proscriptions redrafted to viewpoint neutral ones. One of the original statutes stated
that:

A person is guilty of a crime . . . if he purposely, knowingly, or recklessly
puts or attempts to put another in fear of bodily violence by placing on
public or private property a symbol, an object, a characterization, appel-
lation or graffiti that exposes another to threats of violence, contempt or
hatred on the basis of race, color, creed, or religion, including, but not
limited to a burning cross or Nazi swastika.

N.J. SAT. AnN. 8 2C:17-3 (West 1996).

Following State v. Vawtethe New Jersey legislature passed a new statute with the
same language except removing the phrase “contempt or hatred on the basis of race, color,
creed, or religion, including, but not limited to a burning cross or Nazi swaskike§”
2C:33-11.
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applications. If the Army could not proscribe speech or activity regarding
specific groups, it would essentially have no viable extremist policy. In
fact, a commander would have to create a unit policy so broad and indefi-
nite in its meaning as to be vague or invalid.

It may appear that in most cases, one can easily identify extremist
speech or activity and thus its secondary effect. But other cases may be
more ambiguous. In certain cases, it could be argued that one person’s
extremist symbol is another’s symbol of honor and pride. In such cases,
the secondary effect doctrine may help clarify the issue for a commander.

The following is an example d®.A.V.analysis and the secondary
effect doctrine in a military context. Relying on the command authority
language in the Army’s extremist polié$% an infantry brigade com-
mander prohibits soldiers from displaying Confederate flags or regalia on
the walls in their barracks rooms, even if the flags or regalia cannot be
viewed from outside the rooms. The commander has thus proscribed a
particular “viewpoint.” He prohibited no other form of speech or speech-
related conduct—soldiers can display other flags or regalia. The unit has no
reported racial problems. No reported extremist activity has occurred on
the post. Soldiers who displayed the flags and regalia claim that they did
it not for white supremacist or racist reasons, but to express their Southern
heritage, and within the privacy of their rooms. The commander’s

349. Nowhere in the opinion does Scalia state that St. Paul had to make the proscribed
language a threat of violence or other criminal activity. According to one commentator, this
is a flaw of R.A.V. “[I]ts failure to identify a particularly intolerable mode of communica-
tion such as threats of violence or intimidation” that might be utilized as a basis for justify-
ing content—or viewpoint—based discriminations on speech and speech-related conduct.
Williams, supranote 347, at 650.

350.See, e.gPeople v. Stephen S., 31 Cal. Rptr. 2d 644, 648 (Ct. App. 1994). In that
case, the California Appellate Court stated that the hate crimes statute proscribed targeted
cross burning on one’s private property, since the focus was on the “infliction upon a spe-
cific victim of immediate fear and intimidation and a threat of specific harm—rather than the
racist message conveyedd.

351.

Commanders have the authority to prohibit military personnel from
engaging in . . . activities that the commander determines will adversely
affect good order and discipline within the command. This includes, but
is not limited to, the authority to order the removal of symbols, flags,
posters, or other displays from barracks . . ..

AR 600-20, para. 4-12 (new policyupranote 33, para. 4-12C.2.C.
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response is that he fears that the flags would offend other soldiers, in par-
ticular black soldiers.

A commander has authority to proscribe speech and activities, but the
proscription in this example is clearly viewpoint-based. The commander
expressly prohibited the speech because of its emotive impact on others.
He cannot rely on that emotive impact as a “secondary effect” that could
otherwise justify the polic§?? Furthermore, the soldiers who display the
flags claim that they do not advocate white supremacy or racial extremism.
Therefore, they consider it an arbitrary exercise of command authority,
with a dubious connection to the Army policy. One may argue that the
judiciary gives a commander great deference in establishing policies for
his unit. This is indeed true, but the basis for that deference is the com-
mander’s need for good order and discipline. Here, the commander has
made no argument that unit discipline is affeéfis concern is about
offending individual sensibilitie®*

Change the facts in the above example. The infantry brigade is on
alert. A soldier in the brigade has made an equal opportunity complaint
claiming that his company chain-of-command is racist. A fight between a
black soldier and a white soldier occurred in the barracks. It appears
racially motivated. Soldiers have seen white supremacist recruiting post-
ers displaying the Confederate flag around post. The commander has
noticed what he considers a dangerous racial polarization proceeding in his
unit. In this particular context, a commander issues an order similar to the
one above. Here, however, his concern is not individual sensibilities, but

352. For purposes of analytical clarity in the example above, this article leaves out the
idea of judicial deference discussed earlier in this papee suprgp. 41-61 and accom-
panying notes. Judicial deference is, of course, a major concept that would factor into any
analysis regarding the legality of a military policy. Yet if the commander can only provide
as his rationale a desire not to offend sensibilities of other soldiers, then the commander has
not articulated the very reason for deference—the need for order and discipline so a unit can
be combat effective.

353. Of course, a command=n alwaysmake the “good order and discipline” argu-
ment. The problem arises, however, when the definition of what good order and discipline
is not statutorily imposed (e.g., disobedience or disrespect to a superior commissioned
officer), but reliant on the individual commander. This article discusses the limits of such
authority later.See infrgpp. 72-5. If, on the other hand, the offending of sensibilities were
statutorilyproscribed, that would in itself qualify as a “secondary effect” uRd&rV. Jus-
tice Scalia cites the example of sexually derogatory language that “may produce a violation
of Title VII's general prohibition against sexual discrimination in employment practices, 42
U.S.C. §2000e-2; 29 C.F.R. §1604.11 (1991).” R.A.V. v. City of St. Paul, 505 U.S. 377,
389 (1992). In the example above, a Title VII argument has little force because the com-
mander’s prohibition extends beyond the workplace to soldiers’ barracks rooms.
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the “secondary effect” on good order and discipline in his unit.cate
articulate a powerful rationale for prohibiting the speech. His action,
strongly linked to preserving good order and discipline, deserves judicial
deference®®

These examples illustrate thRtA.Vs “secondary effect” doctrine
actually provides some clarity to the Army’s extremist policy and its spe-
cific implementation by commanders. The judiciary gives the military and
its commanders great deference in policymaking, and the extremist policy
gives a commander great discretion in restricting extremist speech and
conduct.

Yet, R.A.V.forces a commander to articulate the impact of the view-
point-based speech on good order and discipline in the unit. If he can only
articulate that impact primarily in terms of offending sensibilities, then
there is no underlying rationale for judicial deference to the commander’s
discretion3®® In section IV.C, this article proposes a method to assist a
commander to articulate that impaet.

354. In their bookAll That We Can BeCharles Moskos and John Sibley Butler discuss
why the military does not have explicit “hate speech” criminal codes:

In short, the military code seeks only to limit utterances likely to under-
mine good order and discipline, not to deal with statements that hurt feel-
ings or cause outrage. Regulations narrowly drawn to regulate
disruptive conduct—not its symbolic content—have credibility and author-
ity not usually enjoyed by promulgators of university anti-hate codes, for
example. Atthe same time, since the Army does not assume responsi-
bility for protecting Afro-Americans from all racial slights and hard feel-
ings, its codes presume that black soldiers possess an implicit fortitude
and self-control.

Moskos& BUTLER, supranote 249, at 53.

Moskos and Butler point out that this more limited approach is the result of many fac-
tors, among them that blacks in the Army trust the superiors much more than their civilian
counterparts trust their civilian superiors. Also, the strong presence of black leadership in
Army units, particularly at the senior NCO levdd. at 53-6. The important point is to
ensure the policy focuses on the mission at hand, which is unit combat effectiveness. “The
Army treats race relations as a means to readiness and combat effectiveness—not as an end
to itself.” Id. at 53.

355. This article makes the contrasts in these two scenarios sharp to illustrate the appli-
cation ofR.A.V.analysis in a military setting.

356. While the Supreme Court case has not made rationality the standard of review for
command policy, in the most deferential holdi@gldman v. Weinbergethe Court held
that the policy regarding the wear of religious garb could be upheld in part because the Air
Force asserted a rational basis for it. Goldman v. Weinberger, 475 U.S. 503 (1986).
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2. lllegal Orders, Vagueness, and the Extremist Policy

If R.A.V.creates an “inner” boundary, is there an “outer” boundary as
well? In other words, might a commander issue a local policy, order, or
regulation that is so vague and so tenuously connected to good order and
discipline that it is unconstitutional or illegal? Part IV of Manual for
Courts-Martialsets forth the standard for an order’s legality:

The order must relate to military duty, which includes all activi-
ties reasonably necessary to accomplish a military mission, or
safeguard or promote the morale, discipline, and usefulness of
members of a command and directly connected with the mainte-
nance of good order in the service. The order may not, without
such a valid military purpose, interfere with private rights or per-
sonal affairs . . . . Disobedience of an order which has for its sole
object the attainment of some private end, or which is given for
the sole purpose of increasing the penalty for an offense which it
is expected the accused may commit, is not punishable under the
article 358

Hence, a military court held that orders are invalid if they only “tan-
gentially further a military objective, are excessively broad in scope, are
arbitrary and capricious, or needlessly abridge a personal fght.”
Another military court held that a policy was unlawful, stating that no sol-
dier could have any alcohol in his system or on his breath during®uty.
Other examples of unlawful orders include a Navy policy prohibiting loans
for profit between service members without the commander’s cotfdent,

357.Infra pp. 75-8.

358. ManuAL ForR CourTsMARTIAL, UNITED StaTES, pt. IV, para. 14c(2)(a)(iii) (1998).

359. United States v. Padgett, 45 M.J. 320 (C.G. Ct. Crim. App., 1996) (holding that an
order forbidding the accused to have any contact with a fourteen year old girl with whom
he was allegedly romantically linked was unlawful). The court noted that a primary reason
that it found the order unlawful was that the nature of the relationship was uridlesr.

522. It further stated:

[W]e wish to make clear that an order which effectively requires a ser-
vice member to cease all contact with another individual is not, per se,
patently illegal. As long as such an order furthers the valid military pur-
poses of maintaining good order and discipline and/or protecting the
well-being of unit members, such orders will be upheld.

Id.
360. United States v. Green, 22 M.J. 711 (A.C.M.R. 1986).
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“no contact” orders®? and an order to file complete personal business
reports with a commandé&

These cases propose that orders that are tenuous to good order and
discipline can be unlawful. Based on these cases, a court might invalidate
an unclear extremist order. What would be the test for an unclear policy
(that had the effect of an order) on extremism? The Supreme Court case,
Parker v. Levysets forth the tesg*

Captain Howard Levy was an Army physician stationed at Fort Jack-
son, South Carolina during the Vietnam \ARiLevy disobeyed the hospi-
tal commandant’s order to train Special Forces soldt€ide also made
several public statements to enlisted personnel at the post. He publicly
stated that the United States should not be involved in the Vietham War;
that he would refuse to go to Vietnam if ordered to do so; that black sol-
diers should refuse to go to Vietham; and that Special Forces soldiers were
liars, thieves, and killers of peasants and murderers of women and chil-
dren3®” A general court-martial convicted Levy of disobeying the hospital
commandant’s order. It also convicted him of violating UCMJ articles 133
(conduct unbecoming an officer and gentleman) and 134 (conduct prejudi-
cial to good order and discipline) for making the public statent&hts.

Levy argued that the language of articles 133 and 134—“conduct prej-
udicial to good order and discipline” and “conduct unbecoming an officer
and gentleman”-was unconstitutionally vague. The Supreme Court
rejected the argumefft? Justice Rehnquist noted that the Supreme Court
had on prior occasions voided statutes because they “contained no standard

361. United States v. Smith, 1 M.J. 156 (C.M.A. 1975).

362. United States v. Flynn, 34 M.J. 1183 (1992) (order to cease contact with female
airman involved in suspected fraternization invalid); United States v. Button, 31 M.J. 897
(A.F.C.M.R. 1990) (order to accused to stay away from family quarters and to have no con-
tact with stepdaughter invalid); United States v.Wine, 28 M.J. 688, 690 (A.F.C.M.R. 1990)
(order to have no contact with dependent wife of another service member invalid); United
States v. Wysong, 26 C.M.R. 29 (1958) (order not to speak with other soldiers in company
involved in an investigation except in the line of duty invalid).

363. United States v. Milldebrandt, 25 C.M.R. 139 (1958).

364. Parker v. Levy, 417 U.S. 733 (1974). For an historical as well as legal review of
the court-martialseeRobert N. Strassfieldfietnam War on Trial: The Court-Martial of
Dr. Howard B. Levy1994 Wsc. L. Rev. 839 (1994).

365. Parker, 417 U.S. at 733.

366. Id.

367. Id.

368. Id.
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whatever by which criminality could be ascertaing®.The Court did not
do so in this case.

Instead, the Court ruled that because of “the factors differentiating
military society from civilian society[,] . . .” the standard for “a vagueness
challenge to the articles of the Code is the standard which applies to crim-
inal statutes regulating economic affai#é'"This meant that Levy could
not challenge the articles in terms of hypothetical conduct, but only in light
of his own conduct. Because he “could have no reasonable doubt” that his
conduct was both unbecoming an officer and prejudicial to good order and
discipline, his argument that the articles were vague faifed.

While Parker v. Levyestablishes a standard to evaluate vague speech
in the military, it does so in an unusual set of facts. Levy told soldiers not
to go to war; he directly disobeyed an order from his superior to train sol-
diers for combat operations; and he openly disparaged soldiers engaged in
combat as war criminafé3 One can scarcely imagine a more egregious
speech-related threat to good order and discipline. While it may have
seemed obvious that Levy should have known what he did prejudiced good
order and discipline, it may not be so clear in other contexts. How can a
commander develop an extremist policy that is within the boundaries of
the test set forth iRarker v. Levy

The following example will help clarify the answer to this question.
A division commander, after hearing about possible problems regarding
extremists, issues the following order: No soldier will participate in any

369. Id. at 755-7. Levy also contended that articles 133 and 134 were “overbroad.”
The Supreme Court rejected Levy’s position on this issue as well. Writing for the Court,
Justice Rehnquist stated that the “necessity for obedience, and the consequent necessity for
imposition of discipline” could permit “imprecise language” even if that language per-
tained to “conduct which would be ultimately held to be protected by the First Amend-
ment.” Id. at 760.

370. Id. at 755.

371. Id. at 756.

372. The standard for statutes regulating economic affairs was set forth in United
States v. National Dairy Products Corp., 372 U.S. 29, 32-33 (1963). In that case, National
Dairy Products was charged with violating section 3 of the Robinson-Patnam Act, which
made it illegal to sell products at “unreasonably low costs for the purposes of destroying
the competition.”ld. The Supreme Court rejected National Dairy Product’s argument that
the statute was facially void. National Dairy Products could not challenge the statute hypo-
thetically but only in terms of its own conduct. Given the language of the Act and past fed-
eral legislation, it knew or should have known its actions were violative of theldait
29-34.

373.Parker, 417 U.S. at 733.
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extremist meeting while off-duty and off-post. One division soldier
attends a Ku Klux Klan rally and, while there, makes a statement support-
ing the Ku Klux Klan. Another soldier attends a meeting of a state militia
group that is strongly anti-government and is rumored to have ties with
white supremacist organizations.

The commander can clearly punish the soldier who attends the Klan
rally, and that soldier cannot successfully argue that the order is ¥4gue.
It seems reasonable to assume that he should have known attending a Klan
rally and speaking there violated the order. The second soldier has a stron-
ger argument against punishment. He contends that the organization is not
extremist under the extremist policy’s definition—it does not advocate
racial, ethnic, or religious intolerance, nor does it advocate violence. Fur-
thermore, he claims he simply attended the meeting as an observer and did
not speak, donate money, or offer to perform any functions for the organi-
zation. In the case of this particular soldier, it appears that the com-
mander’s order was vague and thus invalid. The order has the desired
effect of prohibiting soldiers from attending extremist meetings as defined
in the Army regulation, but may be invalidly vague.

C. A Proposed Method

Army Regulation 600-2@ives great authority to a commander to pro-
hibit behavior and to create policy—an authority traditionally and appropri-
ately given judicial deference. This article submits that the boundaries for
that authority are set iR.A.V.andParker v. Levy’® Therefore, this article
proposes a method to create a policy that addresses both the granted
authority as well as its limitations.

This method helps a commander articulate his rationale in terms of
effect on unit good order and discipline. It helps to ensure that the policy
does not penetrat.A.Vs inner boundary of protected viewpoint speech
by focusing on the speech or speech-related conduct’s “secondary effects.”
It also ensures that the policy does not exceed the outer boun&ankef
v. Levys test for vagueness. It also serves a practical purpose of ensuring

374.See suprgp. 72-73 and accompanying notes.

375. The abolition of the “passive/active” participation distinction in the Army’s old
policy did away with one possible model for guidance, however flawed. AR 600-20, para.
4-12 (old policy),supranote 147, paras. 4-12a.-b.



1999] RACIAL EXTREMISM IN THE ARMY 76

the policy is not simply an arbitrary and unfair double standard, so soldiers
will not complain: “Why ban our symbols/flags/posters but not theirs?”

What is proposed is a checklist of factors, along the lines of those
established in the case Belford v.Commandarit® In Relford the
Supreme Court articulated a series of factors for military courts to analyze
to determine whether there is service member jurisdiéfibhe purpose
of such factors is to link the punishable conduct with its impact on good
order and discipline, and thereby create “service-connectién.”

While Relfordfactors are no longer relevant to determine jurisdiction
afterSoloria3’° the method remains sound. The best way to show impact
upon good order and discipline is to identify the conduct and show its
impact. A commander can do this by looking at the conduct in its totality;
a list of factors is the easiest and most efficient way to idehfgonduct
and its impact

The factors are arranged in two groups. The first group deals with
preliminary factual questions; the second concerns command policy deter-
minations because of those factual questions. The first four factors are:

376. 401 U.S. 355 (1971).

377.1d. Relfordwas decided in the wake of the Supreme Court’s establishment of ser-
vice connection for court-martial jurisdiction@iCallahan v. Parker See supr@. 56 and
note 274. The Court listed the factors as:

(1) The serviceman’s proper absence from the base; (2) The crime’s
commission away from the base; (3) Its commission at a place not under
military control; (4) Its commission within our territorial limits and not

in an occupied zone of a foreign country; (5) Its commission in peace-
time and its being unrelated to authority stemming from the war power;
(6) The absence of any connection between the defendant’s military
duties and the crime; (7) The victim’s not being engaged in the perfor-
mance of any duty relating to the military; (8) The presence and avail-
ability of a civilian court in which the case can be prosecuted; (9) The
absence of any flouting of military authority; (10) The absence of any
threat to a military post; (11) The absence of any violation of military
property; and (12) The offense’s being among those traditionally prose-
cuted in civilian courts.

Relford 401 U.S. at 365.
378.Relford 401 U.S. at 365.
379. Solorio v. United States, 438 U.S. 435 (19&8e supra. 57.
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(1) Does the extremist speech/conduct to be proscribed openly
challenge military authority/policy (for example, directly attack
Army regulations/policy on race relations, attack a unit chain-of-
command, or attempt to discredit particular leaders)?

(2) Is it connected to an actual or possible credible threat of
extremist activity in the area (based upon, for example, Criminal
Investigative Command (CID)/local law enforcement investiga-
tions)?

(3) Have there been racial/ethnic or similar type disturbances/
complaints in the unit?

(4) What is the status of the unit (e.g., deployed, in training, on
alert)?

With these four factual questions answered, they form the basis
for answering the remaining command policy questions:

(5) Should the (policy/order/regulation) single out a particular
extremist viewpoint to be proscribed?

(6) If not, how broad should the proscriptive language in the
(policy/order/regulation) be?

(7) Should the (policy/order/regulation) extend off-post as well
as on-post and concern off-duty speech/conduct as well as on-
duty?

(8) How closely do any proscriptions in the (policy/order/regu-
lation) conform to the prohibitions listed AR 600-20para. 4-
12C.2.B.(1)-(6) as well as the command options listedRn
600-2Q para. C.2.B.C.,D., & E?

Commanders can use this list as a template for developing local
extremist policies that will withstand constitutionally based challenges.
The “factual” factors (one through four) and factor five deal witlReV.
problem of viewpoint-based discrimination. They require a commander to
articulate the “secondary effect” of the speech or conduct, and to demon-
strate the necessity for any particular “viewpoint-based” discrimingdfon.

380.See suprgp. 62-72 and accompanying notes.
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Factors six and seven address potential problems of vagueness, addressing
issues raised iRarker v. Levy®! Factor eight causes a commander to
articulate whether his policy conformsA® 600-20's.1t thus focuses the
commander on whether his own policy represents a significant departure
from AR 600-20and may, therefore, be illeg&f

As in theRelfordfactors, no one factor predominates; all factors are
weighed together. Taken in totality, they help articulate the underlying
constitutional rationale for the polié$3 Using these factors as a template,
this article next analyzes specific scenaffds.

V. Scenarios

The following three scenarios show how the proposed method assists
commanders and their attorneys in answering questions dealing with racial
extremism policy.

Scenario 1.During a health and welfare inspection, a company com-
mander in a Special Forces support unit discovers a cdpgsitanceé®
magazine in a soldier’s barracks rooResistancewhich based on reli-
able information from CID and elsewhere, is created and distributed by
soldiers within Special Forces units on post. The magazine expresses dis-
dain, among other things, for United Nations sponsored interventions in
areas such as Haiti and Bosnia. It also frequently editorializes about lead-
ership at the installation and at higher levels. When asked, the soldier
admits that he subscribes to the magazine, and while not a card-carrying
member of any extremist organization, he has certain sympathy to the
views in the magazine.

381.See suprgp. 72-75 and accompanying notes.

382.See suprap. 72-73 and accompanying notes.

383. It should be stressed that this is not a “lawyer” but “command” driven decision.
Commanders, not lawyers, have ultimate authority in determining any extremist policy.
Some may complain that this proposed method represents another example of “lawyer-
ing"—excessive rule-creation and interference by lawyers in command prerogatives. While
this article recognizes this criticism is often justifiable, in the area of extremism, official
Army policy explicitly states: “Commanders should seek the advice and counsel of their
legal advisor when taking actions pursuant to this policy.” AR 600-20, para. 4-12 (new pol-
icy), supranote 32, para. 4-12C.2.F. Judge advocates need to have articulable and rationale
bases for their recommendations to commanders, as do commanders themselves. The pur-
pose of this template is to provide such a basis for both lawyers and commanders.

384.See infrgpp. 78-86.

385.Resistancés a fictional magazine.
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Currently the unit is not deployed but, like many other units, is at a
high state of readiness for possible deployment. There have been no
reported ethnic or racial disturbances connected to or associated with
Resistancenagazine. Indeed, the languageRekistancén its editorials
disavows any sort of racism or claims of racial superiority altogether.

The commander wants to know what he can do @Resistancéthat
is, can he order soldiers not to read it?).

Proposed SolutionUsing the eight-part method we determine that:

(1) Resistancmpenly attacks Army, or at least executive, decision
making and the chain-of-command.

(2) It does not appear to be connected with any threatening extremist
actions at the time.

(3) There have been no recent ethnic/racial disturbances in the unit.

(4) The unit, while not deployed, is in a high state of readindéth
these predicate factual questions answered, we move to the next factors in
fashioning a policy.

(5) The rationale for singling oWResistancdor proscription, as
opposed to other forms of expression, appears at first glance to be slight.
Resistancapparently has no “extremist” content as definedRn600-20
para. 4-12. It does not express views of racial or ethnic supremacy, but
expresses a highly “anti-government” stance that is strongly critical of the
chain-of-command and the Army as an institution. It is thus a highly
“political” publication. How is it that different, say, from a popular para-
military magazine such &oldier of Fortunewhich often editorializes
disdainfully about governmental policiggrticularly U.S. policies with
the United Nations?

What makes it demonstrably different is that it expresses criticism for
thelocal chain-of-command and is apparently produced without authority
by soldiers within the unitThis, then, is the problem with the publication.
Having a channel of underground dissent within a unit, which criticizes its
leadership, undermines the discipline needed to make the unit combat
effective. This becomes especially relevant when dealing with a unit such
as the one in the scenario, that must be in a high state of readiness at all
times.
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(6) With this distinction in mind, if the command issues any policy at
all, it should involve proscribing, in some wayaterials that are critical
of the local chain-of-command and apparently produced by soldiers within
the Special Forces units on posthis focuses on the harm we are trying
to prevent—not the “political content” Bfesistancebut its undermining of
good order and discipline.

(7) The next problem to resolve is the parameters of the proscription.
Here, one must ask how far the proscription should extend: on- or off- duty
and on- or off- post? The magazine’s criticism of the chain-of-command
and that it is produced by soldiers within the command can undermine
good order and discipline. Therefore, prohibiting soldiers from reading or
discussingresistancen-duty has a close connection to preserving good
order and discipline. Soldiers are thus prevented from criticizing their
chains-of-command openly among other soldiers, while on duty.

While off-duty, however, the impact of reading or discussing the mag-
azine diminishes significantly. Soldiers are less likely to discuss it among
other soldiers. They are less likely to do so in uniform or while undergoing
training and taking orders from their leadership. The undermining nature
of Resistancstill exists to a certain degree while a soldier is on the instal-
lation, however, even if not on-duty. The soldier is more likely to discuss
it with other soldiers on the installation, is more likely to be in uniform, and
is more likely to be on his way to duty.

Allowing soldiers to disseminate such literature on the installation
may give the impression of a weak and easily undermined chain-of-com-
mand that can be openly mocked or derided even in its area of control. Off
the installation, however, these concerns are dramatically reduced. The
soldier is less likely to be in uniform, to discuss with other soldiers, and
less likely to be going to duty. Since the location is outside the installation,
there is much less of an impression that the chain-of-command is weak.

(8) The final factor concerns how closely the policy conforms to pro-
hibitions listed inAR 600-20Q para. 4-12C.2.B.(1)-(6) as well as the com-
mand options listed iAR 600-2Qpara. C.2.B.C., D. & E. Here is where
the example is most problematic, becaBssistancenagazine probably
does not fall under the definitions AR 600-2(at all. The magazine does
not have “extremist” content as defined. It is more akin to “political”
speech, which the Army wants to avoid policff).

386.Seesupranote 42 and pp. 10-11.
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The focus, however, is on the speech’s undermining character—its crit-
icisms of the chain-of-command from within the unit itself. Thus, while
the speech does not fall under the definitioARf600-20the speech may
be proscribed or prohibited for similar reasons.

With such a parallel in mind, three provisiong\iR 600-2Care espe-
cially relevant: (a)AR 600-20 paragraph 4-12C.2.B.6’s prohibition on
distributing literature on or off a military installation that either protes
extremist causes or materially interferes with the military mis&ib(h)

AR 600-20 paragraph 4-12C.2.E’s discussion of command responsibility
for soldier activity, such as receipt of extremist literafi¥feand (c)AR
600-2Q paragraph 4-12C.2.C’s discussion of a commander’s authority to
remove symbols, posters, and other displays from bar&tks.

Army Regulation 600-2(paragraph 4-12C.2.B&ohibits distribu-
tion, whereaAR 600-20 paragraph 4-12C.2.C. discusses the command
taking “positive actioi for such activities aseceiptof literature. Thus
while prohibitingdistribution of Resistanceon or off the installation, and
also presumably on- or off-duty, would be in conformity with the intent of
the extremist policyieceiptof Resistancgappears to fall on the non-puni-
tive side.

Taking all these factors together, it appears that limited restrictions
on, not justResistancebut any unauthorized, soldier-produced publica-
tions that criticize the chain-of-command are defensible. The policy could
contain the following provisions:

(a) Pronhibiting distribution (selling, handing out free copies, or
advertising) of unauthorized, soldier-produced publications that
criticize the chain-of-command on or off the installation.

(b) Prohibiting possession of such publications while on-duty.

(c) Possession of such publications on the installation, to include
the barracks, if not on duty should not be prohibited; however, a
soldier can be ordered not to display its contents (posters or man-
ifestoes critical of the chain-of-command) in the barracks. (Sol-
diers should also be reminded that “loaning” other soldiers a

387. AR 600-20, para. 4-12 (new policgypranote 33, para. 4-12C.2.B.6.
388.1d. para. 4-12C.2.E.
389.1d. para. 4-12C.2.C.
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copy of such publications could be considered “dissemination”
and thus punishable.)

Scenario 2.A soldier admits to his company commander that he is a
white supremacist and a member of a local neo-Nazi “skinhead” organiza-
tion. The soldier has no prior disciplinary record and has never been a
problem in the unit. The CID and local law enforcement officials have
indicated the presence of skinhead organizations in the local community
that express racist views. While there have been no racial or ethnic distur-
bances in the unit, there have been some reports of fighting (with other
skinhead groups and random violence) by skinheads. The unit is in garri-
son, and no “real-world” deployments are imminent.

The commander wants to know if he can take action against the sol-
dier, to include directing the soldier not to discuss his white supremacist
views with other soldiers, and if he can prevent him from attending off-
post meetings of white extremists. The soldier claims he should be able to
discuss what he wants with other soldiers and should be able to attend
meetings and rallies if he wants.

Proposed SolutianUsing the method, we determine that:

(1) The soldier'sriews non-articulated, do not violate Army policy.
It is only when heexpresseshem in some format that they violate the
Army extremist policy®® The focus in this particular scenario is on the
expression of extremist viewpoints and the extremist viewpoints them-
selves.

(2) There has been reported violent activity off-post involving neo-
Nazi skinheads. The soldier is a professed neo-Nazi skinhead with appar-
ent ties to a skinhead organization off-post.

(3) There have been no racial or ethnic disturbances in the unit.

(4) The unit is in a garrison status.

(5) In this scenario, the commander is not creating unit-wide policy,

but dealing with a particular soldier. The commander is dealing with one
specific viewpoint—that of neo-Nazi skinheads. The commander may want

390.1d. para. 4-12C.2.ASee supraote 195 and accompanying text.
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to deal with the extremist problem in general after dealing with this partic-
ular soldier, but the issue at handhss soldier. Furthermore, the com-
mander has good cause to focus his order on this partexpegssiorof
viewpoint: the soldier is an admitted neo-Nazi skinhead; such skinheads
have apparently caused off-post problems; and the soldier wants to attend
meetings with other neo-Nazi skinheads.

The “secondary effect” rationale can be effectively stated here: any
proscription of this particular soldier has a direct nexus to good order and
discipline, not only given the off-post disturbances involving neo-Nazi
skinheads, but also given the Army’s extremist policy prohibiting certain
involvement in extremist activit3?*

(6) Because the commander is dealing with one soldier who professes
adherence to one particular type of extremism, the language in any order
given to that soldier will, by logic, concern that particular form of extrem-
ism.

(7) Because of the off-post activity involving neo-Nazi skinheads,
and because the Army policy on extremism explicitly refers to off-post
activities, the commander can order the soldier to refrain from extremist
activity off-post as well as on-post. Similarly, the commander can order
the soldier to refrain from extremist activity off-duty as well as on-duty.

(8) Explicit prohibitions regarding extremist activity are listed\R
600-2Q paragraph 4-12B.2.B.(1)-(8% Several prohibitions are applica-
ble in this case and will define the parameters of this commander’s order.

The commander can limit the soldier’s ability to discuss extremist
views and to participate in extremist evetitsSpecifically, the com-
mander can order the soldier not to discuss extremist views while on-duty,
or to attend the off-post rally. How is the latter restriction possible, given
thatAR 600-2@rohibits attending such a meeting if “on duty, in uniform,
or in a foreign country’®* The soldier could simply state that he intends
to go while off-duty and not in uniform.

391. AR 600-20, para. 4-12 (new policgypranote 33, para. 4-12C.2.
392.1d. para. 4-12B.2.B.(1)-(6).

393.1d.

394.1d. para. 4-12B.2.B.2.
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The answer lies iIAR 600-20paragraph 4-12C.2.C., which gives the
commander authority to “order soldiers not to participate in those activities
that are contrary to good order and discipline of the unit 3%.I1f this
particular scenario, attending the off-post rally is more than being a mem-
ber; it is activity. This soldier admits to white supremacist views. He
would show public allegiance to white supremacy by attending the rally,
and perhaps extremists at the rally could persuade him to recruit other sol-
diers.

The important point in this scenario is to look at the surrounding cir-
cumstances that will either allow or restrict a commander’s actions and
orders. A blanket prohibition to all soldiers from attending such a rally
would be much more difficult to sustain under the current extremist policy.
The commander would be within the policy’s parameters if he articulated
the rationale outlined above to prohibit this soldier’s attendance at the
rally.

Scenario 3.A division commander wants to forbid the displaying of
“any signs or symbols that may be considered offensive or in bad taste” in
the barracks. A black soldier has posters that show Malcolm X and Louis
Farrakhan in his barracks room. He says he displays those posters as an
expression of “Black Nationalism.” There have been no complaints about
the posters.

There has been reputed white supremacist activity off-post, along
with alleged problems with black gangs—though white supremacists and
black gang members have not clashed. There is no evidence linking the
soldier to any gang activity. The company is a line infantry unit at a large
installation in the United States, but is not on any alert status. The soldier’s
company commander tells him to remove the poster. Other displays such
as pictures of other historical figures are allowed in other rooms (for exam-
ple, one soldier has a picture of Martin Luther King; another has a picture
of Ronald Reagan). What is legal, appropriate action?

(1) The particular speech/conduct the commander wishes to proscribe
does not directly challenge military authority or policy. The posters simply
display black leaders. The soldier’s apparent intent is not “extremist” but
an expression of black pride. (If the posters contained language that

395.1d. para. 4-12C.2.C.



85 MILITARY LAW REVIEW [Vol. 159

expressed views of black racial supremacy, that would change the analy-
sis—then the displays themselves would challenge Army policy.)

(2) There is no evidence that the soldier is involved in gang activity,
or in any other activity that is violent or extremist.

(3) There have been no complaints about the posters in the unit and
no other racial tensions.

(4) The status of the unit is standard “training” status.

(5) The company commander’s order singles out only the pictures of
Malcolm X and Louis Farrakhan, apparently deeming them offensive,
whereas other pictures (the pictures of King and Reagan) are not deemed
offensive. The question is whether there is ample justification to single out
the Malcolm X and Louis Farrakhan pictures apart from other pictures.
Using theR.A.V.analysig® of “secondary effect,” there does not appear to
be significant justification for the removal of the Farrakhan and Malcolm
X posters exclusively. Nothing indicates that the posters have a disruptive
impact on the unit.

(6) Instead, a better solution would be for the company commander to
create a policy and order that forbids the display of signs and symbols that
are expressions of extremism as defined\ih 600-20Q paragraph 4-
12C.2.A. With that proscriptive language established, he could then order
the removal of particular signs and symbols that violate the order, but only
after examining such signs and symbols in light of particular circum-
stances. In other words, the commander could issue a non-viewpoint-
based order giving him authority to prohibit extremist signs and symbols
in the barracks. The question may arise as to what is “extremist’—a Con-
federate flag, a picture of Farrakhan? One could prohibit particular signs
and symbols based upon a “secondary effect” analysis, using factors one
through four of this methotf’

(7) The limitation of the order would be to restrict the proscription to
the soldier’s barracks rooms. Here, the presence of signs and symbols are
at their most disruptive. Barracks rooms are government owned property,
subject to command inspection, and accessible to other soldiers in the unit.
The expectations of privacy of soldiers in such rooms is considerably

396. R.A.V. v. City of St. Paul, 505 U.S. 377, 388 (1982gsuprapp. 62-72.
397.See supr. 77.
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lower than in private off-post dwellings or on-post quart&t3herefore,
the extent of such a policy would be to barracks rooms only, and not private
on- or off-post quarters.

(8) Such a proscription closely conforms with a commander’s author-
ity, listed inAR 600-2Qparagraph 4-12.C., to “order the removal of sym-
bols, flags, posters, or other displays from barraRsind is therefore in
keeping with the intent AR 600-20paragraph 4-12.

VI. Conclusion

This article reviewed racial extremism in the Army and the Army’s
policies on racial extremism, focusing on white supremacist extremism. It
examined the Army’s old and new policies, highlighted their differences,
and then proposed arguments to justify these policies under the Constitu-
tion, specifically the First Amendment. In doing so, the article fashioned
an analytical template for commanders to develop their own policies.
Lastly, the article provided a series of scenarios to illustrate some of the
proposed analyses and methodologies.

This article does not contend that this survey is complete; however, if
a commander understands the legal standards and uses this template, that
commander can create a legal policy to control racial extremists. Two con-
siderations are key: first, good order and discipline of our fighting forces;
and second, the individual rights of soldiers. Something else matters too:
the right of civilians to know that their soldiers are guarding them, not
planning their destruction because of their race, origin, or beliefs. The pro-
posed method provides a balanced and rational approach that can hope-
fully aid commanders and their legal advisors in answering the continuing
problem of extremism, especially racial extremism, in the Army.

398. The military courts have consistently held that soldiers have a greatly reduced
expectation of privacy in barracks roon&ee, e.g.United States v. Middleton, 10 M.J. 23
(C.M.A. 1981) (no reasonable expectation of privacy during inspections); United States v.
McCarthy, 38 M.J. 398 (C.M.A. 1993) (diminished or no expectation of privacy of airman
apprehended in barracks room without authorization to apprehend from commander);
United States v. Jackson, 48 M.J. 292 (1998) (proper inspection conducted after com-
mander received anonymous information about soldier possessing and distributing drugs in
barracks).

399. AR 600-20, para. 4-12 (new policgypranote 33, para. 4-12C.
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THE UNITED STATES REFUSAL
TO BAN LANDMINES:
THE INTERSECTION BETWEEN
TACTICS, STRATEGY, POLICY,
AND INTERNATIONAL LAW

CapPTAIN ANDREW C.S. Eaw?

| rather dislike mines, and the whole damn country is full of
them. We lose officers daily, mostly with legs blown off or bro-
ken?

Lieutenant General George S. Patton

|. Introduction

Richard | attacked the French stronghold of Acre in 1191 using such
ancient weapons as the longbow and the catapiitte most important
weapon he used, however, remains in military arsenals today: the land-
mine? One ancient historian recorded that in the Battle of Acre, the most
important soldiers “were the miners, making themselves a way beneath the

1. Legal Assistance Attorney, Legal Assistance Office of the Staff Judge Advocate,
Fort Lewis, Washington. B.S., United States Military Academy, 1989; J.D., University of
Pennsylvania, 1997. Formerly assigned as Team Leader, Direct Support Detachrifent, 416
Civil Affairs Battalion (Reserve) (Airborne), Norristown, Pennsylvania, 1995-1997; Staff
Officer, Combat Developments Center, Fort Sill, Oklahoma 1993-1994; Platoon Leader, B
Battery, 6-29 Field Artillery (MLRS), Idar-Oberstein, Germany 1992-1993; Reconnais-
sance Survey Officer, Headquarters Battery, 6-29 Field Artillery Battalion (MLRS), Idar-
Oberstein, Germany 1991-1992; Fire Support Team Leader, forward deployed to B Com-
pany, 4-34 Armor Battalion, Mainz, Germany 1990-1991. Previous Publications: Andrew
C.S. Efaw, Commengree Exercise and the Uniformed Employee: A Comparative Look
at Religious Freedom in the Armed Forces of the United States and Great Brit&inyr.

Lag. L.J. 648 (1996); Andrew C.S. Efaw, Comméiatal Concept and Feel: A Proper Test
for Children’s Book5 UCLA Ent. L. Rev. 141 (1997).

2. Letter from Lieutenant General George S. Patton, Jr., Il Corps Commander, to
Beatrice A. Patton, wife (Mar. 15, 1948 printed inCarLos D’EsTE, PatTon: A GENIUS
ForR WAaR 469 (1996). General Patton continues, “We have to have sand bags in the bottom
of the cars. That helps somdd.

3.  SeeloHN HewitT, ANCIENT ARMOUR & WEAPONS180 (1996).

4. See id.See generallilike CroLL, THE HisTORY OF LANDMINES (1998).
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ground, sapping the foundation of the walls, while soldiers bearing shields,
having planted ladders, sought entrances over the ramparts.”

At Acre, landmines were still a relatively new conception, having first
appeared on the battlefield only slightly earlier that cerfturike the sol-
diers at Acre, the first sappers mined underneath the wall or tower of a
stronghold, supporting their tunnel with pitch-smeared timbeT$iey
then filled the mined cavity with combustible materials and set them on
fire.8 The fire burned away the support timbers, causing the structure
above to collapsg.In the fifteenth century, some enterprising soldier had
the idea of filling a mine with gunpowder to blow up a wall or tof¥eFhe
idea worked, and explosive mines were here to stay.

5. SeeHewitT, supranote 3, at 18Qquoting the historian Devizes).

6. SeeA.V.B. NormaN & DoN PoTTINGER, A HisTorYy oF WAR AND WEAPONS 449710
1660, at 54 (1966) (saying that landmines first appeared in the twelfth cesteglso
WarFARE 88 (Geoffrey Parker ed., 1995).

The terms “landmine,” “land mine,” and “land-mine” will be used interchangeably
within quotations and titles in this article, as no standard usage currently predominates.
Likewise, the terms “boobytrap,” “booby trap,” and “booby-trap” will be used interchange-
ably.

This article does not refer to sea mines or to the laws governing theiSasee.q.
Hague Convention VIl Relative to the Laying of Automatic Submarine Contact Mines, 18
October 1907, 36 Stat. 2332, T.S. 58ee alsdCHAIRMAN OF THE JOINT CHIEFS OF STAFF,

JoINT PuBLIcATION 3-15, dINT DocTRINE FOR BARRIERS, OBSTACLES, AND MINE WARFARE |-4

to 1-6 (30 June 1993) [hereinafter JP 15-3] (discussing Hague Convention VIII, the Seabed
Arms Control Treaty of 1971, and the 1982 United Nations (UN) Law of the Sea Conven-
tion). This article also does not refer to aerial mines or to the laws governing th&eese.
NorwmAN PoLMAR & THomAs B. ALLEN, WORLD WaR Il 554 (1996) (defining aerial mines as

those mines that were suspended from barrage balloons as air defense measures in London
during World War II).

7. SeeHewTT, supranote 3, at 181; dkman & PoTTINGER Supranote 6, at 54 See
generallyCHrisToPHERDUFFY, SEGE WARFARE (1996) (describing the “burnt prop” method
and tracing the history of mine warfare throughout the worldyPdis 228-31 (Randal
Grey ed. 1990).

8. SeeHewT, supranote 3, at 181.

9. Id.

10. See idat 138. See alsdroBerT CowLEY & GEOFFREY PARKER, MILITARY HisTORY
427 (1996) (saying that the French developed a gunpowder mine during"tberttéry
that “proved surprisingly long-lived”); &erT L. O’'ConnELL, OF MEN AND ARMs 121
(1989) (claiming that rudimentary landmines were first developed in the efrbehéury).
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Over the next four hundred years mines changed very'fittBy the
dawn of the American Civil War, landmines were still quite rudimentary.
Before long, however, the Confederate military managed to develop a self-
contained, and hence portable, landnftheSome of these mines were
industrially manufactured, but many were merely converted artillery
shells’® Confederates would simply bury the artillery shells underground
with the percussion cap facing Ublf someone were to step on the cap or
a wagon rolled over it, the shell would expld8eMeanwhile, General
Grant’s soldiers were still mining tunnels underneath enemy positions like
their brethren of arms from the previous seven centdfieBhe Union
engineers stuffed these mine shafts with tons of explosives and then deto-
nated the mines beneath the unsuspecting Confedéfates.

Landmines, in the modern sense of the word, have only been in use
since World War I8 Yet, even in World War |, most of the mines were still
improvised on the battlefield and employed to guard trenches against
enemy raid$? As warfare evolved, so did the landmine. When the first
tanks arrived on the battlefield, the first anti-tank mines arrived with
them?® Soon the need for mass produced mines became apparent.
Research and development during World War | yielded amatol and

11. SeeCHrisToPHERDUFFY, HRE AND SToNE 136-43 (1975) (giving a detailed exami-
nation of mining during the eighteenth century); Jack H. McCallnfernal Machines and
Hidden Death: International Law and Limits on the Indiscriminate Use of Land Mine War-
fare, 24 Gv. J. NT'L & Cowp. L. 229, 232 (1994).

12. SeeJean F. BLasHFIELD, MINES AND MINIE BaLLs 48, 57 (1997) (giving the credit
for mine innovations to Confederate General Gabriel Rains, head of the Torpedo Bureau);
see alsdvicCall, supranote 11, at 23gciting MiLTon F. RERRY, INFERNAL MACHINES 20-27
(1985) (saying that both naval and land mines were called “torpedoes”)).

13. SeeBLasHFIELD, supranote 12, at 56; McCalsupranote 11, at 232.

14. SeeBLasHFIELD, Ssupranote 12, at 56

15. Seeid.

16. The most renowned of these were the mines at Petersburg and VickSeerg.
NoaH ANDRE TRUDEAU, THE LAsT CitapeL 98-127 (1991) (giving a detailed account of the
mining in Petersburg, including excerpts from Testimony before the Official Court of
Inquiry on the Mine).See alsdeorFReY PERRET, ULYsses S. GRanT 340-43 (1997).

17. SeePerreT, supranote 16, at 340-43. The use of the mine at Petersburg was tac-
tically sound, but Union forces failed to exploit the gap in the Confederateldine.

18. SeeU.S. kP T oF ArRMY, FELD MANUAL 5-31, WsE AND INSTALLATION OF Boo-
BYTRAPS 6 (31 Jan. 1956) [hereinafter FM 5-31]. This manual is no longer irSes¢).S.

DEeP T oF ARMY, Pam 25-30, @ONSOLIDATED INDEX OF ARMY PUBLICATIONS AND BLANK FoRrRMS

(1 Oct. 1997). Note that to the extent that this manual or any other military manual in this
article is in opposition to an international treaty or convention to which the United States is
a signatory, the treaty supersedes the manual and has the force of U.S. lavan&r. &rC

IV, cl. 2 (calling treaties part of “the Supreme Law of the Lanség alsdJ.S. DeP' T oF

ARrMmY, FELD MANUAL 27-10, THe LAw oF LAND WARFARE, para. 7b (18 July 1956).
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ammonal—-explosives with three times the power of gunpottd&hese
explosives paved the way for the small, modern mines of f5day.

In the years between World War | and World War 1l, the United States
did little to develop mines or to train soldiers how to use tfei@nly as
the United States anticipated entering World War Il did the U.S. military
begin to develop mines as a permanent part of their arsenal and military
strategy?® In North Africa, Americans first experienced the devastating
impact that mines could wreak upon a battlefield. There, minefields
derailed several Allied armor attadksand proved effective again in
Europe as the German Wermacht used mines to halt Allied mechanized
attacks’’

Today?® landmines are much more complicated than their historical
forebears are, but they still can be separated into two simple categories:
anti-personnel and anti-tasgk. Anti-personnel landmines, as defined by
international law, are “mine[s] primarily designed to be exploded by the

19. SeeFM 5-31,supranote 18, at 6. Some of the mines in WW | were still of the
15M century variety.Seelay WINTER & BLAINE BAGGETT, THE GREAT WaR (1996). Nineteen
of these mines were buried over the course of eighteen months on the Messines Ridge at
Ypres, and then detonated at onizk. The detonation of the Beaumont-Hamel mine under
the German front line started the Battle of Somrite. The mine was simply a tunnel
stuffed with almost one million pounds of amatol; the resulting explosion was heard in both
Paris and Londonld.

20. SeeFM 5-31,supranote 18, at 6

21. See id.John OwenMines in BrasseY's INFANTRY WEAPONSOF THE WoORLD 1950-

1975, at 242 (Major General J.I.H. Owen, O.B.E., late Royal Marines ed. 1975).

22. SeeOwen,supranote 21, at 242.

23. Seeid.

24. SeeFM 5-31,supranote 18, at 6 (“Between 1918 and 1938, U.S. armed forces
showed little interest in . . . mine warfare. . .."). The British apparently developed the first
successful mass produced anti-tank mine in 1&%0wen,supranote 21, at 242-43.

25. SeeFM 5-31,supranote 18, at 6.

26. U.S. BFT oF ArRMY, FELD MaNuAL 5-101, MoeiLity 4-1 (23 Jan. 1985) [herein-
after FM 5-101]

27. Id. (noting also the Battle of Kursk in 1943, where “the Soviet Army successfully
used strong-points reinforced by minefield[s] to slow the attacking German Army and
channelize it into kill zones”).

28. A landmine, from this point on in this article, will be defined as “an explosive or
other material, normally encased, designed to destroy or damage ground vehicles, boats, or
aircraft, or designed to wound, kill, or otherwise incapacitate personnel. It may be deto-
nated by the action of its victim, by the passage of time, or by controlled meansi@
oF THE JOINT CHIEFS OF STAFF, JOINT PuBLICATION 1-02, DEPARTMENT OF DEFENSE DICTIONARY
OoF MILITARY AND AssoclaTED TERMS 279 (23 Mar. 1994 (as amended through 12 Jan. 1998))
[hereinafter JP 1-02]; JP 154Q)pranote 6, at GL-4.
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presence, proximity, or contact of a person and that will incapacitate,
injure, or kill one or more person&” The typical anti-personnel mine is

a pressure mine. They are designed to detonate whenever three to thirty-
five pounds of force are applied to the mine’s trigger.

Generally, anti-tank mines are larger than anti-personnel mines and
require significantly more pressure to detorfatBecause of their size and

29. Modern anti-personnel mines were first developed for the sole purpose of protect-
ing anti-tank minesSeeJanet E. Lord,egal Restraints in the Use of Landmines: Human-
itarian and Environmental Crisj25 Gi. W. INT'L L.J. 311, 313 (1995).

30. Protocol on the Prohibitions or Restriction on the Use of Mines, Booby-Traps and
Other Devices (Amended Protocol @mendedVay 3, 1996, art. 2, U.SREaTy Doc. No.

105-1, at 37, 35 I.L.M. 1206 [hereinafter Amended Protocol Il]; Convention on the Prohi-
bition of the Use, Stockpiling, Production, and Transfer of Anti-Personnel Mines and on
their Destruction, art. Zypened for signatur&ept. 8, 1997, 36 I.L.M. 1507 [hereinafter
Landmine Ban]available at<http://www.vvaf.org/landmine/us/updates/events97/
treaty9_29.htrr.

The Landmine Ban offers the following distinction: “Mines designed to be detonated
by the presence, proximity, or contact of a vehicle as opposed to a person, that are equipped
with anti-handling devices, are not considered anti-personnel mines as result of being so
equipped.” Id. Also, Marian Nash notes that the definition of anti-personnel mines is
“deliberately structured so as not to prevent the traditional use of the Claymore. In a com-
mand-detonated mode, the Claymore does not fall within the definition . . . .” Marian Nash
(Leich), Contemporary Practice of the United States Relating to Internationgl@hwv.

J. INT'L. L. 325, 332-33 (1997). The original Protocol Il made no distinction between anti-
tank and anti-personnel mines. Protocol on Prohibitions or Restrictions on the Use of
Mines, Booby-Traps and Other Devices, Oct. 10, 1980, 19 I.L.M. 1529 [hereinafter Proto-
col I1].

Historically, the U.S. Army has primarily used four types of AP landmines: the M14,
the M16A1, the M18A1, and the M26. U.Sedx oF ArRMY, FELD MANUAL 21-75, @MBAT
SkiLLs oF THE SoLbiErR A-1 to A-21 (3 Aug. 1984) [hereinafter FM 21-75peU.S. DeP' T
oF ARMY, TECHNICAL MANUAL 9-1345-203-128P, €3RATOR'S AND ORGANIZATIONAL MAINTE-

NANCE MANUAL: LAnD MiNes [hereinafter TM 9-1345-203-128P]; U.Se®r oF THE ARMY,
SoLbier TRAINING PusLicaTion 5-12B1-SM, SLbiER's ManuaL, MOS 12B, @wmBaT ENGI-
NEER, SkiLL Lever 1, 2-1 to 2-21 (describing the installation and removal of M14 and
M16A1 anti-personnel mines as “combat-critical skillsge alsaliscussiorinfra pt. V.

31. SeeFM 21-75,supranote 30, at A-22 to A-30

32. Seeidsee alsol'M 9-1345-203-128Rupranote 30. Historically, the Army has
primarily used the M15, M21, and M24. FM 21-8Gpranote 30, A-22 to A-30see also
TM 9-1345-203-128Fupranote 30. In U.S. mixed-mine systems, anti-personnel and
anti-tank mines are exactly the same si&eeletter from Lieutenant Colonel John J.
Spinelli, Policy Analyst, National Security Policy Division, Plans and Policy Directorate,
Office of the Deputy Chief of Staff—-Operations, Headquarters, Department of the Army, to
Captain Andrew C.S. Efaw (Jan. 19, 1999) [hereinafter Spinelli Letter] (on file with
author). Also, note most high-tech, anti-tank mines (including all U.S. anti-tank mines) are
triggered by the magnetic field of a passing vehibie.
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the pressure required to detonate them, anti-tank mines are easier than anti-
personnel mines to locate and to remove from the battléfield.

Mines can be further classified as either conventional mines or
“smart” mines®* Conventional or “dumb” mines are mines that once acti-
vated, remain lethal until they detonate, decompose, or are dethihed.
contrast, “smart” mines have limited livésnd contain mechanisms that
cause the mine to either self-destiticself-deactivaté® or self-neutral-
ize3° The technology behind these devices is both simple and fail-safe—

33. Sed IEuTENANT CoLoNEL DoNALD R. YATES, THE LANDMINE DILEMMA AND THE RoOLE
orF THE U.S. GVERNMENT 2 (1996). The focus of activists and governments has been prima-
rily on the more numerous and treacherous anti-personnel niches.

34. Conventional landmines are “landmines, other than nuclear or chemical, which
are not designed to self-destrliciP 1-02 supranote 28, at 100; JP 15 pranote 6, at
GL-3. Conventional mines are sometimes referred to as “dumb” mines and have an average
life of 30 years. SeeLetter from Robert Sherman, Director of Advanced Projects at the
United States Arms Control and Disarmament Agency and Deputy Chief Negotiator at
Convention on Conventional Weapons 1994-1996, to Andrew C.S. Efaw (Dec. 25, 1997)
[hereinafter Sherman Letter] (on file with author). They include both pressure mines and
command detonated mines, such as the Claymore. “Smart” mines, on the other hand, are
mines that either self-destruct, self-neutralize, or passively self-deactivegerTSHER-

MAN, MINE LiFe LimiTaTion, INFORMAL Non-Parer (Sept. 25, 1995) (used by the U.S. dele-
gation at the first UN Convention on Conventional Weapons (CCW) review conference)
(on file with author).

35. SeeMichael RennerBudgeting for Disarmamenin StaTe oF THE WorLD 1995,

150, 156 (Linda Starke ed. 1995). Mines are also sometimes “recycled” to a new location
by the emplacing unitSeeSpinelli Lettersupranote 32.

36. The average life of a smart landmine is four hours; after that time, the mine either
self-destructs, self-deactivates, or self-neutrali&sSherman Lettesupranote 34.

United States self-destructing mines self-destruct at either 4 hours, 48 hours, 5 days or 15
days, depending on the mine syste3eeSpinelli Lettersupranote 32. On some systems,

the unit emplacing the mines can select the time setting; on others, the time is manufactured
at a specific settingSee id.For example, the mines deployed from the United States’ Vol-
cano and Gator systems can last up to 15 dageG.E. Willis, Leaders Fight Ban to Pro-

tect DefensesArmMy TiMES, June 15, 1998, at 12.

37. *“Self-destruction mechanism’ means an incorporated or externally attached auto-
matically-functioning mechanism which secures the destruction of the munition into which
it is incorporated or to which it is attached.” Amended Protocelipranote 30, art. 1.10.

In other words, a self-destruct mechanism is a device that blows up aSei®ieRMAN,
supranote 34. If the device fails, an active mine remalds.

38. “Self-deactivating mechanism’ means automatically rendering a munition inop-
erable by means of the irreversible exhaustion of a component, for example, a battery, that
is essential to the operation of the munition.” Amended Protoslpranote 30, art. 1.12.

In other words, “self-deactivation does not use a mechanism of its own, since any such
mechanism can fail. Instead, through certain failure of the mine itself, passive self-deacti-
vation invariably causes the mine to become inoperableskvan, supranote 34.
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they operate by battefy. If the battery has already failed when the mine

is planted, the mine is, obviously, already irférOnce the mine is planted,

the battery only has a fixed lifé. The only way that the battery will never

die is if it is never drawn upon, but in that case, the mine never has been
activated in the first plac®. Admittedly, a battery may fail later than
expected, but the battery (and, hence, the mine) nevertheless, invariably
deactivateg?

Il. The Landmine Problem
A. The Big Picture

Several nations have abject landmine probl&mn recent years,
many non-governmental organizations (NGOs) estimated that more than

39. “Self-neutralization mechanism’ means an incorporated automatically-function-
ing mechanism which renders inoperable the munitions into which it is incorporated.”
Amended Protocol lisupranote 30, art. 1.11. In others words, a self-neutralizing mecha-
nism is a device inside the mine that turns it &eSHermAN, supranote 34.

40. See generallpHERMAN, supranote 34.

41. SeeSherman Lettesupranote 34.

42. Sedd. For self-destructing mines, this time is usually about four hours, but may
be up to 15 days for U.S. mines (CCW permits up to 126§ _etter from Robert Sherman,
Director of Advanced Projects at the United States Arms Control and Disarmament Agency
and Deputy Chief Negotiator at Convention on Conventional Weapons 1994-1996, to
Andrew C.S. Efaw (Dec. 31, 1998) [hereinafter Sherman Letter] (on file with author). Self-
deactivation times are usually between 14 and 40 days for U.S. mines (CCW permits up to
30). Id.

43. SeeSherman Lettesupranote 34.

44. Seeid.

45. Former UN Secretary-General Boutros Boutros Ghali summarizes the problem,
saying mines affect countries in three ways: “Individuals are the victims of inhumane
weapons, developing nations are unable to go forward with economic and social programs,
and families, localities and nations are compelled to bear an increasingly heavy medical and
social burden.” Boutros Boutros-Ghdliporewordto Kevin M. CaHiLL, M.D. & THomAs
Roma, SLent WiTnESsESLL, 12 (1995).

The Landmine Ban refers to “the suffering and casualties caused by anti-personnel
mines, that kill or maim hundreds of people every week, mostly innocent and defenseless
civilians and especially children, obstruct economic development and reconstruction,
inhibit the repatriation of refugees and internally displaced persons, and have other severe
consequences for years after emplacement . . ..” Landmins@aanote 30, pmbl.

Several commentators have surveyed the landmine problem, region by r&gien.
Lord, supranote 29, at 314-20; McCaflupranote 11, at 246-50; Brian Owslégndmines
and Human Rights: Holding Producers AccountaBle SracuseJ. NT'L L. & Com. 203,

210-17 (1995).
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one hundred million landmines in over sixty countries lay dormant, wait-
ing for some unsuspecting victifi. Current studies, however, have
largely debunked these figures as vastly infldfeddost of the interna-
tional community now agree that the correct figures are about fifty percent
of the earlier estimate’8. Yet even with lowered estimates, the problem of
landmines claiming unintended victims remains serious and tragic, “a pan-
demic of global proportions*®

Though most landmines are laid as part of military operations, their
danger usually continues long after hostilities c@8s@f the approxi-
mately one million landmine victims during the past twenty years, eight
out of ten were noncombatartis.Many of these victims were children,
who are unaware of the danger from miffedvlines seem so ubiquitous
in some countries that children can be desensitized to their ddntyer.
Kurdistan, for example, “rural children commonly use mines as wheels for

46. Others believed the number may be as high as 200 mBesT.He ArRMS PRoJECT
oF HumAN RiGgHTS WATCH & PHYSICIAN FOR HUMAN RIGHTS, LANDMINES: A DEADLY LEGACY
3 n.3 (1993) [hereinafterdapLy Lecacy]. According to these estimates, one hidden mine
existed for every 50 people on earth, and in the 12 countries with the worst landmine prob-
lems, one mine had been laid for every three to five peddeRennersupranote 35, at
156. That translated to nearly 800 people killed and 450 wounded each rBedtiza-
beth Dole, Press Release, Apr. 21, 198f8inted inDeabLy LEGAcy, suprg at 408. Some
placed this number as high as 26,000 victims a year or 70 &dayates, supranote 33,
at 1;see alsdP’resident’s Message to the Senate Transmitting Protocols to the Chemical
Weapons Convention, 338&kLy Comp. Pres Doc. 14 (Jan. 7, 1997) [hereinafter Presi-
dent’'s Message] (putting the number of casualties at 25,000 annually).

47. SeeOrrice oF HumaNITARIAN DEMINING PROGRAMS, BUREAU OF PoLITICAL -MILITARY
AFrFaRs, U.S. kP T oF STATE, HiDDEN KiLLERS: THE GLoBAL LANDMINE Crisis ch. | (1998)
available at<http://www.state.gov/www/global/arms[hereinafter ldmaniTaRIAN DEMIN-

ING ProGcrAMY. These inflated numbers appear to be based on a flawed study by the Inter-
national Red CrossSeeletter from W. Hayes Parks, Law of War Branch, International
Law Division, Office of the Judge Advocate General, Department of the Army, to Lieuten-
ant Colonel Richard A. Barfield, International and Operational Law Department, The Judge
Advocate General's School of the Army (22 Jan. 1999) (on file with author) [hereinafter
Parks Letter]. During a one year period, a Red Cross study totaled all Afghani civilian casu-
alties, regardless of cause, and attributed the total to landmine casu&@ézsd. The
researchers then extrapolated the figure globally to arrive at total yearly landmine deaths.
See id.Other governments and organizations then accepted this obviously flawed study as
the basis for their own landmine casualty statisti®se id.

48. SeeHumaniTariaN DEMINING PrOGRAMS, supranote 47, ch. | (citing “a growing
consensus in the international community that the number may be lower, in the range of 60-
70 million”); Spinelli Lettersupranote 32 (saying that the State Department believes this
number to be inflated by up to 50%).

49. HimaniTarRiaN DEMINING PrROGRAMS, supranote 47, ch. |. lronically, with the vast
majority of these victims are malSeeSHawn RoBerTs& Joby WiLLiams , AFTER THE GUNS
FaLL SLENT: THE EnDURING LEGACY OF LANDMINES 9 (1995).
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toy trucks and go-cart$* Additionally, children are often the ones who
collect firewood and herd livestock, tasks that involve high risk of expo-
sure to hidden mines.

Not surprisingly, the countries most negatively affected by landmines
tend to be developing Third World countries that depend on agriculture for
survival®® Mines can affect several segments of the economy simulta-
neously. First, large tracts of arable land in these countries have been
planted with mines, making their agrarian economies unteRadien
where the land itself is not mined, the wells and irrigation systems often
are®® When the main water supplies and the best land have been rendered
unusable, farmers and ranchers often move to marginal, erosion prone

50. Seelames F. Dunnican, How To Make WaR 67 (3d ed. 1993) (“Considering the
dozens of people killed each year in Europe because of uncleared World War | and Il mines
and shells, we have to assume that major modern war will keep on killing for a century after
the fighting officially stopped.”).See alsdMajor Vaughn A. Ary,Concluding Hostilities:
Humanitarian Provisions in Cease-Fire Agreemed#8 ML. L. Rev. 186 (1995) (assert-
ing that in France alone, 630 deminers have been killed since 1946, as they attempted to
neutralize unexploded ordnance left from WW | and WW I1); Letgranote 29, at 314
n.18 (asserting that an average of 12 people per year are killed as result of WW Il mines);
MccCall, supranote 11, at 236 n.27 (stating that 16 million acres around Verdun have been
cordoned off because they are unsafe and asserting that in 1991, 36 farmers died from WW
| and WW Il era munitions).

51. SeeRennersupranote 35, at 156. The one million landmine victims may be
somewhat misleading because almost all estimates include not only mine casualties but also
casualties from unexploded ordnan&eeParks Lettersupranote 47.

52. Some contend that not all landmines are buried and intended for enemy soldiers,
many are disguised as toys to lure childr&eeSenator Patrick J. Leahlprefaceto
DeabLy LEcacy, supranote 46, xi, xi;see alsdR.J. Araujo,Anti-Personnel Mines and
Peremptory Norms of International Law: Argument and CataBGMnp. J. TRANSNAT L
L. 1 (1997) (stating that victims are usually farmers and children); saptanote 29, at
335 n.180 (discussing the Soviet “butterfly” mine, the PFM-1, and its legality); Stuart
Maslen,Implementation and International Bodies: Relevance of the Convention on the
Rights of the Child to Children in Armed ConfligfTrRansnT'L L. & ConTEMP. ProBS 329,

339 (1996).But cf.RoerTs& WiLLiams , supranote 49, at 10 (“There is no evidence that
landmines are designed like toys to attract children.”).

53. PRoBERTS& WiLLiams, supranote 49, at 10.

54. 1d. (quoting UNICEFThe Impact of Land-Mines on Childreén ANTI-PERSONNEL
MiNEs: CHILDREN As VicTiMs (1994).

55. SeeHuman RigHTs WatcH/MibpLE EasT, Hipben DeaTH: LanD MiNEs AND CiviL -

IAN CasUALTIES IN IRAQI KurDISTAN 42 (1992) [hereinafter MpLe EasT].

56. SeeRoBerTs& WiLLiAMs, supranote 49, at 6-11see als®wsley,supranote 45,
at 208 (saying that countries with the worst landmine crises are agrarian).

57. Seelord, supranote 29, at 313; &8erTs& WiLLiams, supranote 49, at 6-11.

58. Seelord, supranote 29, at 313; &8erTs& WiLLiams, supranote 49, at 6.
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land, or they deforest valuable timberladdThe forests, no matter how
important in the long run, inevitably yield to immediate survival né@ds.

Second, landmines destroy a nation’s infrastructure. They disrupt
transportation and communication systémsThe mining of dams and
electrical installations hampers the production of power needed to rebuild
war-torn countrie§? Finally, landmines directly affect the people. The
families of victims are faced with “severe financial strain due to the costs
of treatment and rehabilitation, loss of the victim’s earnings, and the need
to support an unproductive relativé.”

B. Northern Irag: A Case Study

Northern Iraq, or Kurdistafft is a classic example of a region with a
severe landmine problefA. The people of Kurdistan have sought auton-
omy from Iraq since the region was incorporated into Iraq after World War
1.6 Since then, the Iragi government has repeatedly denied Kurdish
attempts at independence, quelling resistance with férd@ecause of

59. SeeRoBerTs& WiLLiavs, supranote 49at 11.

60. See id.Of course, this deforestation can have dramatic catastrophic effects on the
ecosystems of flora and fauna that make these forests their htandsandmines have
already directly affected the survival of some endangered species of anichals
Afghanistan, for instance, landmines have damaged the environment of the nearly extinct
snow leopard, and in Africa, a rare silver-backed gorilla fell victim to a mhe.

61. SeeMippLE EasT, supranote 55, at 4-5.

62. SeeRoBerTs& WiLLiams, supranote 49, at 6.

63. DeapLy LEGAcY, supranote 46, at 6.

64. The area is made up of the governorates of Dohuk, Erbil, New Kirkuk and Sulay-
mania, and is populated by some four million inhabitaStseRoserTs & WiLLIAMS , Supra
note 49, at 255.

65. SeeAndrew C.S. EfawThe Landmine Ban Is No SolutjdfvasH. Tives, Dec. 23,

1997, at A15 (naming Afghanistan, Angola, Bosnia-Herzegovina, Cambodia, and Mozam-
bique as problem countries also); Lasdpranote 29, at 314-20; McCal#lupranote 11, at
246-50; Owsleysupranote 45, at 210-17.

66. RoBERTS& WiLLiamMs, supranote 49, at 255. Iraqg was only formed as a country
following World War 1. Id.

67. Id. Most recently, Kurdish rebels tried to break from Iraq when the government
appeared weakened following the Gulf War in 19@1.Their uprising, however, was short
lived, and about 1.5 million Kurds were forced to take refuge in Turkey andltalue
to public outcry, the United States created a safe-haven for the Kurds in Northern Irag, not
allowing the Iraqi army or any Iraqi aircraft north of the 36th parall. The Iragi gov-
ernment responded by cutting off funds, supplies, and public services to the idgion.

May 1992, the Kurds held elections, creating a quasi-governrignt.
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both this internal conflict and the eight-year Iran-lraq War, Northern Iraq
is littered with landmine®®

The minefields left by the Iraqi military were unrecorded,
unmarked? and contain some three to five million mines that are neither
self-destroying, self-neutralizing, nor self-deactivatifgExperts esti-
mate that at least 2.5 million anti-personnel mines are in Dohuk, a region
of Kurdistan’? In the four months prior to the Gulf War, the Iragi Army
returned to Kurdistan and, using 2500 soldiers, laid even more fiines.
One section of twenty-one men, alone, laid 80,000-100,000 mines on
Irag’s border with Syria and Turkéy. The minefields were not mapped,
which leaves activities as mundane as walking risky in this régidiso
complicating the problem is that the region has employed more than
twenty-three types of mines from ten different natiGxa)d many of these
are booby-trapped to frustrate deminifigFinally, the civilian populace
of Kurdistan is further endangered due to the “[a]bsence of, or inadequate,
warning signs; absence of, inadequate, or incorrectly sighted perimeter
fencing; [and] random dissemination of devices in areas regularly used by
civilians.”"’

Landmines have injured thousands of civilians since the Iragi army
last withdrew in 19918 From that time until August 1992, landmine casu-
alties were occurring at a rate of twelve to twenty a méhtBecause of
the continuing strain between the Kurds and the Iragi government, almost

68. SeeRoBerTs& WiLLIAMS , supranote 49, at 256See alsdippLE EasT, supranote
55, at 1; BapbLy LEGACY, supranote 46, at 188 (suggesting that the Iraqi government’s min-
ing strategy was to make Kurdistan untenable forever).

69. MpopLE EasT, supranote 55, at 1, 56.

70. SeeDeapLy LEGAcY, supranote 46, at 188.

71. RoBerTs& WiLLiams, supranote 49, at 256.

72. 1d. at 255.

73. Id.

74. Id.; seeMippLE EasT, supranote 55, at 35 (noting that despite Iragi claims other-
wise, “[i]t is clear that the Iraqi military retained no records of their mine-laying or, if they
did, that it was not retained by the local military command”).

75. RoBERTs& WiLLiams, supranote 49, at 253. The most common mines found by
Middle East Watch in their surveys of Kurdistan were the Italian-made Valmara 69 and the
VS-50. MippLe EasrT, supranote 55, at 40. In 1991, seven executives from Valsella, the
manufacturers of the Valmara 60 and VS-50, were convicted for illegal exportation of
mines to Irag.ld.

76. MippLE EasT, supranote 55, at 10.

77. 1d.

78. SeeDeapLy LEGAcy, supranote 46, at 188.

79. Id.
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no government sponsored demining has occuiteth 1991, the Iraqi
army conducted limited demining operations in Dohuk by sending in three
demining teams; but both lack of skill and equipment limited their
efforts® At present, only NGOs are involved in mine clearing operations
in Kurdistan®?

Ill. The United States’ Landmine Dilemma: Balancing Military Needs
Against Humanitarian Considerations

Though current U.S. military doctrine still views mines as a military
necessity, the policies regarding their use have tightened in recentyears.
In 1992, the United States put a moratorium on the sale, transfer, and
export of anti-personnel landmin&sUnder this moratorium, the Depart-
ment of State “revoked or suspended all previously issued licenses,
approvals, and LOAs [letters of authorization] authorizing the export, sale,
or other transfer of landmines specifically designed for anti-personnel
use.®%In May 1996, President Clinton issued a statement forbidding the
military from employing “dumb” landmine®. Another law forbade the

80. RoBERTS& WiLLIAMS, supranote 49, at 256-57.

81. Id.

82. Id.

83. See Hearings Before the House Comm. On National Security Fiscal Year 1999
Defense Authorizatiqri05" Cong., (Feb. 5, 1998) (testimony of General Henry H Shelton)
[hereinafter Shelton]. Note, however, that U.S. forces were banned from using anti-person-
nel mines from 12 February 1999 to 12 February 2(B#eForeign Operations Appropri-
ations Act of 1996 § 580, 110 Stat. 751. This ban has now been susp8adeénfranotes
88-90 and accompanying text.

A committee of experts, meeting in 1994 for the Red Cross, determined that there was
not currently an alternative to military use of landmin8sePaul J. Lightfoot, Comment,

The Landmine Review Conference: Will the Revised Landmine Protocol Protect Civilians?
18 ForpHAM INT'L L.J. 1526, 1527 n.8 (1995) (citing Report of the International Committee
of the Red Cross for the Review Conference of the 1980 United Nations Convention on
Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which May Be
Deemed to be Excessively Injurious or to Have Indiscriminate Effectsn2Q9Rev. Rep
Cross123, 178 (1994))see alsdPeter J. Ekberg, Not®emotely Delivered Mines and
International Law33 Gorum. J. TRaNsNAT'L L. 149, 157 (1995) (saying “at the current level

of technology, there is no substitute for landmines . . . .").

84. National Defense Authorization Act for Fiscal Year 1993, Pub. L. No. 102-484, §
1365(c). SeeSERGEANT JoN R. ALsTON ET AL., OPERATIONAL LAw Hanbsook 18-6 (Major
Scott R. Morris ed.,S\rev. ed. 1997). This legislation makes an exception for command
detonated minesld. Prior to this legislation, “[ffrom 1983 to 1992, the United States
approved only ten licenses for commercial export of mines worth $980,000 and FMS sales
of 108,852 antipersonnel mines.” McCallpranote 11, at 269 (quoting the National
Defense Authorization Act, § 1423(c), 107 Stat. 1807 (1993)).
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use of anti-personnel mines for a period of one year, beginning in February
199987 As that date approached, however, military leaders sought to
rescind the law because of the deleterious effect that a moratorium would
have on U.S. defens&%.Congress and the President approved the rescis-
sion in 1998 provided the United States is “aggressively” seeking to
develop a viable alternative to “smart” mirtés.

85. Suspension of Transfers of Anti-Personnel Landmines Notice, 57 Fed. Reg. 55,
614 (1980) (codified pursuant to the Arms Export Control Act, 22 U.S.C. 8§ 2752, 2778,
2791; the International Traffic in Arms Regulations § 126.7, 22 C.F.R. pts. 120-30; and the
National Defense Authorization Act of Fiscal Year 1996 § 1365). The action includes “any
manufacturing licenses, technical assistance agreement, technical data, and commercial
military exports of any kind involving landmines specifically designed for anti-personnel
use.” Id. It further precludes the “exemptions from licensing or other approval require-
ments included in the International Traffic in Arms Regulations (22 C.F.R. pts. 120-130).”
Id.

86. SeeSheltonsupranote 83; AsTonNET AL., supranote 84, at 18-6. This is a more
restrictive than the proposed February 1999 moratorium in that it did not exempt mines in
Guantanamo Bay, Cuba. Thus, the only “dumb” anti-personnel mines currently used by the
United States are those on the Korean peninsula, and for trai@agyVillis, supranote
36, at 14. The mines emplaced there are the M14 “toe popper” and the M16A1 “bouncing
Betty.” Id.

Since the Presidential order, the United States has destroyed over 2.1 million dumb
landmines and aims to eliminate the remainder by the end of 1999, exempting those in
Korea, of courseSeeShelton supranote 83. The Army hopes to have alternatives ready
for the dumb mines in Korea by 2008eeSpinelli Lettersupranote 32 See alsaVillis,
supranote 36, at 14 (saying that the Clinton Administration officials “have their hearts with
ban-the-mines movement”But cf. Mark Fritz, Pentagon Seeks Funds for New Type of
Landmine L.A. Tives, Feb. 20, 1999 (questioning President Clinton’'s commitment to a
global ban as his administration requests funds for a new landmine systaitaple at
<http://www.latimes.con¥.

87. Foreign Operations, Export, Financing, and Related Programs Act of Fiscal Year
1996 § 580, Pub. L. No. 104-107, 110 Stat. 7S&e alsALSTONET AL., supranote 84, at
18-6. Command detonated mines and mines “along internationally recognized national
borders in demilitarized zones with a perimeter marked area that is monitored by military
personnel and protected by adequate means to ensure the exclusion of civilians” are
excepted from the legislatiorid. General Shelton warns that “any [anti-personnel land-
mine] legislation that is more restrictive than the President’s policy . . . may endanger the
lives of troops.” Sheltorsupranote 83.

88. SeeWillis, supranote 36, at 14.

89. SeeDepartment of Defense Authorization Act of Fiscal Year 1999 8§ 1236,
reprinted in144 Gne. Rec. S7475 (daily ed. July 6, 1998); Sherman Legigpranote 40;

Willis, supranote 36, at 14. But in return for the waiver, the Clinton Administration com-
mitted to signing the Ottawa Convention in 2006, provided researchers can find an alterna-
tive for landminesld. (quoting from a May 15, 1998 letter from National Security Advisor
Samuel Berger to Senator Patrick Leahy).
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In 1997, then-Secretary of the Army Togo D. West, Jr. and the Chief
of Staff of the Army, General Dennis J. Reimer, reaffirmed the role of land-
mines, stating that anti-personnel landmines remain “an integral part of
Army warfighting doctrine and a key combat multipligt."Commanders
use mines for “security, defensive, retrograde, and offensive operations in
order to reduce the enemy’s mobilifi#”As “combat multipliers *® they
shape the terraitf,and give the U.S. military the ability to channel enemy

90. Sheltonsupranote 83giving the target date as 2008ge alsaillis, supranote
36, at 14 (quoting from a May 15, 1998 letter from National Security Advisor Samuel
Berger to Senator Patrick Leahy)

91. Posture of the United States Army Fiscal Year 1998 Before the Comm. and Sub-
comm. of the United States Senate and the House of Representd@iifeSong., ¥ Sess.
ch. 2 (1997) (statement tife Honorable Togo D. West, Jr. and General Dennis J. Reimer)
[hereinafter West & Reimerjvailable at<http://www.army.mil/aps/chapter2.htm See
also Captain Bryan GreerAlternatives to Antipersonnel MineBNGINEER ProF. BuLL.,

Dec. 1996available at<http://www.wood.army.mil/ENGRMAG/PB59644/green.t#m
(discussing several inferior replacements for antipersonnel landmines).

Some former flag officers apparently disagree with the assertion that anti-personnel
mines are necessary, printing an open letter to the PresidentNewh¥ork TimesOpen
Letter to the PresidenN.Y. Times, Apr. 3, 1996 at A9Seel42 Gone. Rec. S3420-21 (daily
ed. Apr. 17, 1996) (reprinting the entire letter, signed by fourteen retired generals and one
retired admiral); Nick Addef-ormer Brass Support Ba\rvy TiMes, June 15, 1998, at
A12 (speaking of the letter and the divisiveness of the letter among high ranking officers);
Araujo, supranote 52, at 2 (reprinting the letter also). The letter notably never addresses
“smart” mines and their roldd. This letter was countered by an open letter to the President
stating the fundamental necessity of anti-personnel landm@esl44 Gne. Rec. S9759
(daily ed. Sept. 1, 1998) (statement of Senator Inh@&stimony on the Senate Foreign
Relations Land Mine Treaty Before the Senate Foreign Relations Q&é898) (statement
of General Carl E. Mundy (retired)) [hereinafter Mundy]. Six former Marine Corps com-
mandants and eighteen other generals signed this lietter.

Others argue that anti-personnel landmines are often used against American soldiers
and weaken the Army’s effortsSeeDeapLy LEcacy, supranote 46, at 21-2. One study
showed that the casualties caused by mines and boobytraps were as follows: 3% of deaths
and 4% of wounds in WW II; 4% of deaths and 4% of wounds in Korea; and 11% of deaths
and 15% of wounds in VietnanBeeMcCall, supranote 11, at 275 n.233 (quoting Major
General Spurgeon Nee, Dep't of ArmygXam Srubies. MEebicaL SupPorTOF THE U.S.

ARrmy IN VIETNAM 54 (1973)).See alsé\dde,supranote 91, at 14 (quoting Lieutenant Gen-
eral (ret.) Gard saying that over half of American casualties in the Mekong Delta were due
to land mines and boobytraps, mostly made with U.S. components).

92. FM 21-75supranote 30, at A-1.

93. Yates, supranote 33, at 7-8seeDunnicaN, supranote 50, at 68 (saying that in
“mobile situations, mines are used to encourage the enemy to move in another direction. .
.."); RoBerTs& WiLLiams, supranote 49, at 4 (discussing the argument that mines are a
“force multiplier’ whose effect magnifies the usefulness of other weapons”).

94. SeeMundy, supranote 91 (quoting the “64-star’ letter opposing the Leahy land-
mine ban legislation: ‘Self-destructing landmines greatly enhance the ability to shape the
battlefield, protect unit flanks, and maximize the effects of the other weapons systems.™).
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forces into a specific area or to scatter forces over a broad°a@am-
manders use minefields to disrupt formations, delay movement, and inter-
fere with command and contr¥l. As defensive weapons, mines enhance

a unit’s ability to ward off infantry and armor attacksThey can give the
advantage to a numerically inferior forte.

Historically, mine fields have also been used to protect borders as a
cost-effective solution to shortages of soldf8rsAt the first review con-
ference of the 1980 United Nations (UN) Convention on Prohibitions and
Restrictions on the Use of Certain Conventional Weapons (CCW), China,
India, Pakistan, and Russia would not even consider a total ban on anti-per-
sonnel mines, because they were considered such a critical element of bor-
der defensé® The Korean government estimates that U.S. mines on the
demilitarized zone (DMZ) might save hundreds of thousands of civilian
casualties in the advent of a North Korean invastén.

95. Sed.ord,supranote 29, at 312-13;AYes, supranote 33, at 7-8&ee alsd.ieuten-
ant Colonel Burris M. Carnahahhe Law of Land Mine Warfare: Protocol Il to the United
Nations Convention on Certain Conventional Weap®@8§ ML. L. Rev. 73, 75-76 (1984).
“Militarily, minefields are similar to ditches, tank traps and concertina barbed wire in that
they are obstacles to enemy movement. Their casualty-producing effects are secondary to
this primary effect.”Id.

96. Sedlord, supranote 29, at 312-13;A¥Es, supranote 33, at 7-8.

97. SeeDunniGaN, supranote 50, at 67-8. Mines act almost as much as a psycholog-
ical weapon as they do a physical weap8eeGeraLD F. LNDERMAN, THE WORLD WITHIN
War 18-19, 116-17 (1997) (speaking of the psychological horror of mines and quoting
Richard Tobin as labeling mines as “Hitler’'s most formidable weapon”); dfkvmNN
ScHwARZKOPF, IT DoesN T Take A HERO 170 (Peter Petre ed., 1992) (describing his own ter-
ror from stumbling into a minefield during the Vietnam War); Lawpranote 29, at 313
(speaking of the demoralizing effect of landmines upon troops); Mc§lgkanote 11,

232, nn. 21-22 (quoting a letter from a Union soldier who claims that landmines “attack
both matter and mind”).

98. SeeMundy, supranote 91 (saying anti-personnel landmines allow “American
troops to protect vulnerable positions from being overrun by numerically superior ene-
mies”).

99. SeeSheltonsupranote 83.SeeDunnican, supranote 50, at 68 (“Mines are also
used to guard an area when you don’t have troops available for the jBb&)generally
U.S. Army Senate Foreign Relations Land Mine Treaty Before the Senate Foreign Relations
Comm(1998) (statement of Frederick J. Kroesen, General (retired)) [hereinafter Kroesen]
(discussing the indispensable “belt of minefields stretching from the Baltic Sea to Austria”
during the Cold War era).

100. Convention on Prohibitions or Restrictions on the Use of Certain Conventional
Weapons Which May be Deemed to be Excessively Injurious or to Have Indiscriminate
Effects, Oct. 10, 1980, U.SraATY Doc. No. 103-25, at 6, 1342 U.N.T.S. 137, 19 .L.M.
1523 [hereinafter CCW]SeeMichael J. Mathesomhe Revision of the Mines Protocél
Am. J. NT'L. L. 158, 159 (1997).
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Thus, an uneasy balance exists. Opponents on either side of the issue
are reluctant to change positions. Before policy makers choose any course
of action, they should carefully examine the options currently available
and weigh the possible effects of choosing each.

IV. Possible Solutions
A. Demining
1. Summary

One approach to the landmine dilemma is simply to do nothing except
demine after hostilities cea&®. Adequate clean-up, or demining, accord-
ing to international standards means removing 99.9% of the mines from
affected land®® At this time, however, no machine has been developed
that can adequately detect landmitf¥s.

The advent of plastic has made landmine detection even more diffi-
cult.195 Plastic not only preserves mines from deterioration, but also
decreases the value of metal-sensing mine deté€foM/ith no “silver
bullet” cure-all detector on the horizon, a man prodding the ground with a
stick remains the detection method of choice for the near ftftlre.

101. SeeSherman Lettesupranote 34. Chairman of the Joint Chiefs of Staff, General
Shelton testified, “In Korea . . . where we stand face-to-face with one of the largest hostile
armies in the world, we rely upon [dumb] anti-personnel landmines to protect our troops.”
SeeSheltonsupranote 83.See alsdillis, supranote 36, at 14 (saying that only “dumb”
mines are adequate to stop a surprise attack because remotely delivered mines could not be
emplaced in time).

However, “[the United States’] Army will no longer employ non-self-destructing anti-
personnel land mines anywhere except along the Korean demilitarized zone.” West &
Reimer,supranote 91, ch. 2. The United States is committed to dropping the requirement
for conventional landmines by 2006eeShelton supranote 83see alsd.etter from Rob-
ert Sherman, Director of Advance Projects at the United States Arms Control and Disarma-
ment Agency and Deputy Chief Negotiator at Convention on Conventional Weapons 1994-
1996, to Andrew C.S. Efaw (Dec. 30, 1997) [hereinafter Sherman Letter] (on file with
author). The mines used in the DMZ are the M14 and the M16AL1.

102. The United States is currently the world leader in demining eflde&sShelton,
supranote 83.See generally Testimony Before the House Military Procurement Subcomm.
Research and Development Subcomm. Comm. On Nat'l Se 888) (statement of Brig-
adier General Roy E. Beauchamp) [hereinafter Beauchamp] (giving a detailed description
of the U.S. Army'’s inventory of detection, breaching and demining equipment).
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2. Analysis

Given current technology, demining is an effective impossibility. It
takes too long and costs too much. Detecting and neutralizing a single

103. SeeAry, supranote 50 (saying “preferably over 99.9%") (quoting Patrick M.
Blagden,Summary of United Nations Deminjrig Srmposium oN ANTI-PERSONNEL MINES
117 (International Committee of the Red Cross, Montreux, Apr. 21-23, 1993)). Major Ary
points out that even with a 99% clearance, a cleared minefield of 5000 mines would have
50 live mines init.ld. See als®eabLy LEGAcy, supranote 46, at 11 (saying that the 99.9%
is the UN standard). The Landmine Ban requires an even higher standard—100%. Land-
mine Bansupranote 30, art. 5(2).

2. Each State Party shall make every effort to identify all areas under its
jurisdiction or control in which anti-personnel mines are known or sus-
pected to be emplaced and shall ensure as soon as possible that all
anti-personnel mines in mined areas under its jurisdiction or control are
perimeter-marked, monitored and protected by fencing or other means,
to ensure the effective exclusion of civilians, until all anti-personnel
mines contained therein have been destroyed.

Id.

104. The United States, Germany, Canada, Israel, Sweden, and the United Kingdom
all use the Schiebel AN/19-2, which has been moderately successful in detecting anti-per-
sonnel mines with low levels of metdbeeletter from George Schneiter, Director, Strate-
gic and Tactical Systems, Office of the Under Secretary of Defense, to Mark E. Gebicke,
Director, Military Operations and Capabilities Issues, National Security and International
Affairs Division, GAO 1-2 (Jul. 22, 1996)printed inGOA/NSIAD-96-198 Mine Detec-
tion (Aug. 1996). The U.S. Army is developing a variety of mine clearing roBeeSer-
geant First Class Larry Lan@pbots Out FrontSoLpiers, Apr. 1995, at 14Rooting Them
Out, Army TimEs, June 15, 1998, at AlBetecting Land Minesirmy TimEs, June 15,

1998, at A13; Tony Capaccidfarfare in the Information Ag&opruLAr Sciencg, July 1996,

at 52. See als&EUREL INTERNATIONAL CoNFERENCE THE DeTECTION OF LAND MINES: A
HUMANITARIAN IMPERATIVE SEEKING A TECHNICAL SoLuTION (1996).SeeHumANITARIAN DEMI-

NING ProGRAMS, supranote 47, ch. IV (discussing other nascent technological solutions).

105. MATEs, supranote 33, at 3See alsaGOA/NSIAD-96-198 Mine Detection (Aug.
1996); K. EblaghPractical Problems in Demining and Their SolutionsEIDREL INTER-
NATIONAL CoNFERENCE THE DETECTION OF LAND MINES. A HUMANITARIAN |MPERATIVE SEEK-

ING A TecHNICAL SoLuTioN (1996). Interestingly, in WW Il the Germans used a similarly
undetectable mine, made out of wodgeeMcCall, supranote 11, at 236 (discussing the
Germans’ wooden Schu (“shoe”) minegee alsd.ord, supranote 29, at 313 n.13 (listing

the following countries as having produced low metal mines, Argentina, Belgium, Brazil,
China, Egypt, Germany, Greece, India, Italy, the Netherlands, Pakistan, Portugal, South
Africa, Spain, the United States, the former USSR, and the former Yugoslavia).

106. SeeMcCall, supranote 11, at 241; Afes, supranote 33, at 4. Plastic mines also
present an additional health hazard because their shrapnel does not show onSeeays.
Lord, supranote 29, at 313 n.13.

107. SeeDeabLy LEGAcy, supranote 46, at 257.
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landmine can take up to one hundred times longer than laying thé%hine.
This is largely due to the vast quantities of metal shrapnel in mineff8lds.

In Cambodia, for example, an average of 129 fragments of metal are found
for each live landmine, with each piece of metal shrapnel giving off a false
alarm110

The sheer number of mine varieties also increases the time required
for demining!! Once the mine is located, the deminer must determine its
configuration, and how to best defeat its triggering mechahi$nin
1995, the U.S Department of Defense released a catalogue of over 675 dif-
ferent landmines then in existenté;the number is undoubtedly larger
today. Brigadier General Roy E. Beauchamp, Deputy Chief of Staff for
Research, Development and Engineering, U.S. Army Materiel Command,
estimates that there are about 2500 mine and fuse combinations in the
world today, ranging “from the technically simple pressure fuse to the
highly sophisticated [anti-tank] mines which can attack a target with top
and side attack munitions up to 100 meters aw4y.”

Homemade mines only add to this problem, and several of the world’s
deployed mines are homemade.For example, an estimated twenty-five
percent of the two to three million mines deployed today in the former
Yugoslavia are homemad¥ Homemade mines cannot be accurately cat-
alogued and may be manufactured in nearly an infinite variety of ways,
making detection and deactivation extremely riSKy.

Demining is also extremely costly. Mines are easy and cheap to pro-
duce at two to ten dollars per mine; the cost of removing a mine can reach
one thousand dollafd® Clearing the world’s mine fields will cost bil-
lions!® Of the countries with extensive mine fields, only Kuwait has the
money to adequately demit. At one time, most analysts felt that clear-

108. SeeRennersupranote 35, at 157.

109. SeeRoBerTs& WiLLiamMs, supranote 49, at 7.

110. Id.

111. SeeBeauchampsupranote 102; XTes, supranote 33, at 4.

112. SeeBeauchampsupranote 102; XTes, supranote 33, at 4.

113. 1d. See als®eAbLy LEGACY, supranote 46, at 19 (“More than 340 anti-personnel
landmine models have been produced in at least 48 nations.”).

114. Beauchampupranote 102.

115. YATES, supranote 33, at 4.

116. Id.

117. Brigadier General Beauchamp notes that “it is much faster and easier to change a
landmine to meet a given countermeasure than it is to develop a countermeasure.” Beau-
champ supranote 102.
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ing the world’s mines would be a several thousand-year‘taskit now
many experts believe that clearance of all emplaced mines could be
accomplished within the next ten to fifteen yelgfs A Herculean effort,
however, in terms of time, money, manpower, and international coopera-
tion would have to be mounted to achieve that monumentaljoal.

lll-equipped and untrained local populaces sometimes attempt mine
clearing on their own, using dangerous and unsound methods, with disas-
trous resultd?* One such method is attempting to destroy landmines by
small arms fire?®> This method has several practical limitations. It
requires a high degree of marksmanship, sufficient ammunition, and it
requires that the marksman have visual contact with the ¥#firkhe prac-
tice has been largely ineffective and has resulted in high casualties from
firerers or observers getting too close to the detonating rHihes.

A second method often used is burning:

118. SeeYATES, supranote 33, at 4see alsdraujo, supranote 52, at 2-3 (“They are
inexpensive to manufacture . . . . Their individual cost is less than a few dollars . . . ."); Ary,
supranote 50 (claiming that “anti-personnel mines can be purchased for as little as three
dollars per mine,” while “the detection and removal of a live mine by a demining contractor
costs approximately $1000"); Lorsiipranote 29, at 313 n.16 (giving the low end price of
an anti-personnel mine as $3, while the price of anti-tank mines are just under $75); Ows-
ley, supranote 45, at 207, 220 (citing an advertisement for a Pakistani mine price at $6.75).

Robert Sherman claims that the comparison of a $2 mine to a $1000 clearance is mis-
leading because ‘it takes the low end of mine cost and compares it with the high end of
demining. It also includes all personnel costs for demining but only acquisition cost for
mine emplacement.” Sherman Letwsupranote 40. A more accurate figure may be $50
for mine costs and $500 for clearanté. See als@pinelli Lettersupranote 32.

119. Some estimates have projected a price tag of $200-300 billion, with the cost of
removing mines laid during any given year at a whopping $60 millgeeYates, supra
note 33, at 4.

120. See id.

121. The International Committee of the Red Cross estimated that it would take thou-
sands of years to rid Afghanistan of its mines, and if every citizen of Cambodia contributed
his entire income to demining operations for several years, the problem would still persist.
See id.

122. SeeHumaNITARIAN DEMINING PrROGRAMS, supranote 47 (discussing international
demining efforts and the United States “Demining 2010 Initiative”).

123. See idch. VI (stating that “Demining 2010 Initiative” can only be accomplished
with an infusion of cash and an effective international coordinati®agSherman Letter,
supranote 40. Yet the fundamental point is still valid.

124. MpbLE EasT, supranote 55, at 53.

125. See id.

126. See id.
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Middle East Watch examined several minefields which had been
burned and found that while some devices were detonated by
heat or rendered inoperable by burning, many were either made
unstable or sustained no damage at all. The obvious danger of
this practice is that people may be encouraged to believe that the
ground is safe for use after burning. In fact, in some instances it
may actually prove more dangerous following this treatment.
Burning certainly promotes increased vegetation growth, mak-
ing sighting of mines more difficulé®

A third method employed by local communities is driving herds of
livestock over suspected minefief#8. This method has been at least par-
tially successful, but obviously results in the loss of a much needed
resource—livestock®

At present, mines continue to be laid faster than they are destfdyed.
According to the most disturbing reports, governments manage to remove
only about eighty thousand mines annually, while about two million new
mines are sown in their place during the same pé#fodin 1995, manu-
facturers were still producing ten to thirty million mines each year, and
another one hundred million are believed to be stockpifed.

B. International Law

Another approach to the landmine dilemma is to restrict their use
through international legislation. Despite extensive landmine use since
World War 1134 the international community has only recently addressed
mines!3® The changing nature of warfare created the impetus to form this
body of law!®® First, technological advances allowed landmines to be laid

127. See id.In World War 1I, Americans soldiers also used this method.stEupra
note 2, at 498 (“Patton devoted a great deal of time perfecting the small but important
details of the forthcoming invasion [such as] determining the best means of detonating
Teller mines with rifle fire . . . .”). Teller mines were German mines, containing 19 pounds
of TNT, first used at the battle for Tobruk in 194d.

128. MpbLE EasT, supranote 55, at 53

129. See id.

130. See id.

131. SeeYates, supranote 33, at 3. This trend appears to be reversing, and the ratio
of mines laid to mines cleared is loweringeeSpinelli Lettersupranote 32.

132. SeeYaTEs, supranote 33.

133. Seeid.

134. See suprats. |, Il.
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over large areas with great rapidiy. Not only could great quantities of
landmines be quickly emplaced, they could be delivered from great dis-
tances by aircraft and artillety This capacity prompted fear that mines
would be laid indiscriminately and, thereby, endanger civiltdhsSec-

ond, armies began using landmines as offensive weaffoisie to these

two factors, many NGOs and the UN felt that the laws of war must corre-
spondingly chang&'! To date, essentially three attempts have been made
to control the landmine crisis through international agreefiént.

1. The Landmines Protocol (Protocol'fj
a. Summary

The first attempt to examine the use of landmines was in 1977 as part
of the Additional Protocols to the CCW## These protocols codified the
traditional concepts of the laws of war, such as protecting civilians and
conducting warfare to minimize sufferidtf. As the 1977 protocols were
being developed, the drafters decided to set up a committee to examine
certain conventional weapok¥. The UN Diplomatic Conference on the

135. SeeCarnahansupranote 95, at 73 (noting that the 1907 Hague Conventions are
silent on the use of landmines3ge alsdHague Convention IV Respecting the Laws and
Customs of War on Land and Annexed Regulations, 18 October 1907, 36 Stat. 2332, T.S.
541.

136. SeeDeabLy LEGAcy, supranote 46, at 264.

137. 1d. at 266;seeCarnahansupranote 95, at 75A minefield that would have taken
a company an entire day to lay could now be laid in mindtkest 79. This caused concern
because mined areas from WW Il still were not adequately cle&esslsuprapt. II.

138. Mines delivered by this technique are known as “remotely delivered mines.”

139. SeeCarnahansupranote 95, at 79-80.

140. SeeDeabLy LEGAcy, supranote 46, at 264. Lieutenant Colonel Carnahan also
points out that “[p]olitically, the rise of international terrorism in the 1960s and 1970s stim-
ulated efforts to curb some of the terrorists’ favorite weapons, booby traps and time
bombs.” Carnaharsupranote 95, at 75.

141. SeeDeabLY LEGACY, supranote 46, at 264.

142. A fourth attempt, not discussed in this article, is the President Clinton-proposed
“U.S.-U.K. Control Regime,” which called for the eventual replacement of “dumb” mines
with “smart” mines.SeeG.E. Willis, A Global Land Mine Time Liné&rmy Times, June 15,

1998, at 15. This effort failed as poor nations balked at the expkhse.

143. SeeProtocol Il,supranote 30see alsAALSTONET AL., Supranote 84, at 18-5. The
U.S. Senate gave its advice and consent to the ratification of CCW and Protocol Il on March
24, 1995. SeeMathesonsupranote 100, at 160.

144. SeeDeabLy LEGAcy, supranote 46, at 264See generallZarnahansupranote
95, at 75; Mathesomsupranote 100, at 158.

145. SeeDeabLy LEGACY, supranote 46, at 264.
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Reaffirmation and Development of International Humanitarian Law cre-
ated the committee that examined, among other weapons, landfiines.

The committee’s findings were taken to the UN General Assembly
during two preparatory conferences in 1978 and 1¢¥9n 1979 and
1980 in a two-session conference, the General Assembly produced the
Landmines Protocol (or Protocol 1) as part of the CE¥Protocol II
entered into force on 2 December 1983, with thirty-six countries as par-
ties 150

Protocol 1l provides specific regulation of landmirték. Neither
offensive, defensive, nor reprisal uses of anti-personnel mines are autho-
rized for use against civiliari82 Any indiscriminate use of mines is also
prohibited!®® Article 3 defines “indiscriminate” broadly. It includes any
use either when the mines are not targeted against a legitimate military
objectivel®* or when the mines are delivered using a method that cannot
target the military objective with a reasonable amount of acc&itadur-
thermore, the use of landmines cannot cause incidental civilian casualties
to persons or property that is “excessive in relation to the concrete and
direct military advantage anticipatet’® The Article concludes its protec-

146. Id.

147.1d. The International Committee of the Red Cross assisted the UN effort with two
conferences of their own, one in Lucerne in 1974 and the other in Lugano inl#i926.

265.

148. Id. Eighty-five nations, including all major military powers, participat&ke
Carnahansupranote 95, at 75.

149. DeapbLy LEGAcy, supranote 46, at 265SeeProtocol Il,supranote 30. Eighty-
five countries, including all major military powers, participated in the conferencaeLD
LecAcy, supranote 46, at 266.

150. Protocol lIsupranote 30;see alsdeapLy LEGAcy, supranote 46, at 261 n.1.

151. SeeProtocol Il,supranote 30, art. 1. The preamble to the CCW states four guid-
ing humanitarian principles underlying the Protocol: (1) civilians should be protected; (2)
combatants are limited by the laws of war; (3) weapons that cause superfluous injury or
unnecessary suffering should be banned; and (4) methods of warfare causing long-term and
widespread damage to the environment should be baseedid pmbl.

152. Id. art. 3.2. “It is prohibited in all circumstances to direct weapons to which this
[a]rticle applies, either in offence, defence or by way of reprisals, against the civilian pop-
ulation as such or against the individual civiliarig.”

153. Id. art. 3.1. “This Article applies to: (a) mines; (b) booby-traps; and (c) other
devices.Id.

154. 1d. art. 3.3(a). “Indiscriminate use is any placement of such weapons: (a) Which
is not on, or directed against, a military objective . .Id.”

155. Id. art. 3.3(b). This section defines indiscriminate use as using mines in a way
that “employs a method or means of delivery which cannot be directed at a specific military
objective . . . .”Id.



1999] LANDMINES 109

tions by requiring that all “feasible precautions” be taken to protect civil-
ians from landmine&?’ Feasible precautions, according to the Article,
“are those precautions which are practically possible taking into account
all circumstances ruling at the time, including humanitarian and military
considerations®

Article 4 of the Protocol controls the use of all mines except remotely
delivered mined®® Precautions to protect civilians must be taken when-
ever possiblé®® When combat is not occurring or does not appear likely
to occur in the near future, Articlé® prohibits opposing militaries from
employing mines around any high concentration of civiligdsTwo
exceptions, however, are made to this tfeFirst, the mines can be used
when they are emplaced on or near a military objective controlled by the
enemy®4 Second, the mines can be used when steps are taken to protect
the surrounding civilian populatid§®> Such steps include posting warning
signs, issuing warnings, providing fences, or posting gu&fds.

The Protocol also specifically regulates remotely delivéféd.
According to Article 5, they can only be used on a military objective itself
or within an area that contains more than one military taf§ethe Arti-
cle further requires that remotely delivered mines only be used when their

156. Id. art. 3.3(c). Indiscriminate here is further defined as that use of mines “which
may be expected to cause incidental loss of civilian life, injury to civilians, damage to civil-
ian objects, or a combination thereof, which would be excessive in relation to the concrete
and direct military advantage anticipatedid.

157. Id. art. 3.4. “All feasible precautions shall be taken to protect civilians from the
effects of weapons to which this Article applie$d:

158. Id. art. 3.4.

159. Id. art. 4. Remotely delivered mines are defined as any mine “delivered by artil-
lery, rocket, mortar or similar means or dropped by an aircraft.art. 2.1.

160. Seed. arts. 3-7

161. Id. art. 4. “This article applies to: (a) mines other than remotely delivered mines;
(b) booby-traps; and (c) other devicesd:

162. 1d. art. 4.1. “Itis prohibited to use weapons to which this Article applies in a city,
town, village or other area containing a similar concentration of civilians in which combat
between ground forces is not taking place or does not appear to be imminemd. . . .”

163. Id. art. 4.2.

164.1d. art. 4.2(a). The mines can be used if “they are placed on or in the close vicinity
of a military objective belonging to or under the control of an adverse partyld. . .”

165. Id. art. 4.2(b). Mines can also be used when “measures are taken to protect civil-
ians from their effects . . . .Id.

166. Id. art. 4.2(b).

167. Id. art. 5. The Protocol defines “remotely delivered mines” as any mine “deliv-
ered by artillery, rocket, mortar or similar means or dropped from an aircrdfialtt. 2.1.
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location can be accurately recorded or, alternatively, when the mines are
self-neutralizing or self-destructi§® Whenever possible, the warring
parties are also required to give warnings to the civilian populace before
remotely delivering mine¥’°

Article 6 forbids the warring parties from booby-trapping mines by
disguising them as “harmless portable obje&ts.The Article specifically
prohibits the booby-trapping of several objects such as Red Cross equip-
ment, living people and bodies, living animals and carcasses, toys, reli-
gious objects, and cultural work&.

Another important area covered by the Protocol is the mapping of
minefields!’® Parties must record the location of all pre-planned mine-

168. Id. art. 5.1 “The use of remotely delivered mines is prohibited unless such mines
are only used within an area which is itself a military objective or which contains military
objectives . . . ."Id.

169. Id. art. 5.1(a), (b). Remotely delivered mines cannot be used unless:

(a) Their location can be accurately recorded in accordance with Article
7(1)(a); or (b) An effective neutralizing mechanism is used on each such
mine, that is to say, a self-actuating mechanism which is designed to ren-
der a mine harmless or cause it to destroy itself when it is anticipated
that the mine will no longer serve the military purpose for which it was
placed in position, or a remotely-controlled mechanism which is
designed to render harmless or destroy a mine when the mine no longer
serves the military purpose for which it was placed in position.

Id.

The recording standard of Article 7(1)(b) is defined in the technical annex as a location
“specified by relation to the co-ordinates of a single reference point and by the estimated
dimensions of the area containing mines and booby traps in relation to that single reference
point.” Id.

170.1d. art. 5.2. “Effective advance warning shall be given of any delivery or dropping
of remotely delivered mines which may affect the civilian populations, unless circum-
stances do not permit.Id.

171. Id. art. 6.1(a).

Without prejudice to the rules of international law applicable in armed
conflict relating to treachery and perfidy, it is prohibited in all circum-
stance to use: (a) Any booby-trap in the form of an apparently harmless
portable object which is specifically designed and constructed to contain
explosive material and to detonate when it is disturbed or approached . .

Id.
Tactical surprise or the safety of pilots delivering mines may be justifiable reasons not to
warn civilians under Protocol lISeeCarnahansupranote 95, at 80.
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fields and must record the areas where they have made “large-scale and
pre-planned” use of booby trap¥. The technical annex of the Protocol
indicates that “records should be made in such a way as to indicate the
extent of the minefield or booby-trapped aré®."The location must be
depicted by providing a coordinate reference point and the estimated
dimensions of the affected area in relation to the given reference! foint.

The Protocol also mandates that the parties attempt to map the loca-
tion of all unplanned minefields, mines, or booby trEpOnce the parties
establish peace, they are to take “necessary and appropriate” steps to pro-
tect civilians from leftover landminég® This includes, at a minimum,

172. Protocol llsupranote 30, art. 6.1(b). Booby-traps and, therefore, booby-trapped
mines can not be used under the following conditions:

(b) Booby-traps which are in any way attached to or associated with:

(i) Internationally recognized protective emblems, signs or signal;
(ii) Sick, wounded or dead persons;

(iii) Burial or cremation sites or graves;

(iv) Medical facilities, medical equipment, medical supplies or
medical transportation;

(v) Children’s toys or other portable objects or product specifically
designed for the feeding, health, hygiene, clothing or education
of children;

(vi) Food or drink;

(vii)Kitchen utensils or appliances except in military establishments,
military locations or military supply depots;

(viii) Objects clearly of a religious nature;

(ix) Historic monuments, works of art or places of worship which
constitute the cultural or spiritual heritage of peoples;

(x) Animals or their carcasses.

Id.

173. Seeidarts. 7.1 to 7.3.

174. See idart. 7.1. “The parties to conflict shall record the location of: (a) All pre-
planned minefield laid by them; and (b) all area in which they have made large-scale and
pre-planned use of booby-trappedd.

175. See idtechnical annex.

176. Id.

177. See idart. 7.2. “The parties shall endeavour to ensure the recording of the loca-
tion of all other minefields, mines and booby-traps which they have laid or placed in posi-
tion.” Id.

178. See idart. 7.3(a)(i). “All such records shall be retained by the parties who shall:
(a) Immediately after the cessation of hostilities: (i) Take all necessary and appropriate
measures, including the use of such records, to protect civilians from the effects of mine-
fields, mines and booby-traps . . .Id.
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providing minefield locations to both the adverse party and the UN Secre-
tary-General’® They may also include a mutual plan for mine clear-
ancet®l

The review and amendment process of Protocol Il is controlled by
Article 8 of the CCW preambi®! Member states with proposals must
submit their ideas to UN Secretary-General, who then notifies all the other
member state¥? If a majority, and not less than eighteen, agree that a
conference is warranted, the Secretary-General convene$ndl
member states are invited, and non-members can attend as ob$érvers.

179. See idart. 7.3(a)(ii)-(iii).

(i) In cases where the forces of neither party are in the territory of the
adverse party, make available to each other and to the Secretary-General
of the United Nations all information in their possession concerning the
location of minefields, mines and booby-traps in the territory of the
adverse party; or (ii)Once complete withdrawal of forces of the parties
from the territory of the adverse party has taken place, make available to
the adverse party and to the Secretary-General of the United Nations all
information in their possession concerning the location of minefields,
mines and booby traps in the territory of the adverse party . . . .

Id.

180. See id.art. 7.3(c). The parties to the conflict shall “[wlhenever possible, by
mutual agreement, provide for the release of information concerning the location of mine-
fields, mines and booby traps, particularly in agreements governing the cessation of hostil-
ities.” 1d. See also idart. 9.

After the cessation of active hostilities, the parties shall endeavour to
reach agreement, both among themselves and, where appropriate, with
other States and with international organizations, on the provision of
information and technical and material assistance—including, in appro-
priate circumstances, joint operations necessary to remove or otherwise
render ineffective minefields, mines and booby-traps placed in position
during the conflict.

Id.

181. See idart. 8.1(a). “At any time after the entry into force of this Convention any
High Contracting Party may propose amendments to this Convention or any annexed Pro-
tocol by which it is bound."d.

182. Id. “Any proposal for an amendment shall be communicated to the Depositary,
who shall notify it to all the High Contracting Parties and shall see their views on whether
a conference should be convened to consider the propadal.”

183. Id. “If a majority, that shall not be less than eighteen of the High Contracting Par-
ties so agree, he shall promptly convene a conference to which all High Contracting Parties
shall be invited.”Id.
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The conference can then vote on amendments using traditional UN proce-
durest®

A member can denounce the Protocol by notifying the Secretary-Gen-
eral1® The denunciation will only take effect after one year has pa8sed.
If the denouncing member is party to an international armed conflict or is
occupied, however, the strictures of the Protocol remain in fiéce.

b. Analysis

Protocol Il has been a practical faildf€ containing several weak-
nesses® For example, it does not apply to civil wars—and civil wars
have been the source of the most recent mine dBudee responsibility
for clearing mines is not clearly assigriiéél.Instead, Article 9 uses vague

184. Id. “States not parties to this Convention shall be invited to the conference as

observers.”ld.
185. Id. art. 8.1(b).

Such a conference may agree upon amendments which shall be adopted
and shall enter into force in the same manner as this Convention and the
annexed Protocols, provided that amendments to this Convention may
be adopted only by the High Contracting Parties and that amendments to
a specific annexed Protocol may be adopted only by the High Contract-
ing Parties which are bound by that Protocol.

Id.

186. Id. art. 9.1. “Any High Contracting Party may denounce this Convention or any
of its annexed Protocols by so notifying the Depositalg.”

187. Id. art 9.2. “Any such denunciation shall only take effect one year after receipt
by the Depositary of the notification of denunciatioid’

188. Id.

If, however, on the expiry of that year the denouncing High Contracting

Party is engaged in one of the situations referred to in Article 1, the Party
shall continue to be bound by the obligations of this Convention and of

the relevant annexed Protocols until the end of the armed conflict or
occupation and, in any case, until the termination of operations con-
nected with the final release, repatriation or re-establishment of the per-
son protected by the rules of international law applicable in armed

conflict, and in the case of any annexed Protocol containing provisions
concerning situations in which peace-keeping, observation or similar
functions are performed by United Nations forces or missions in the area
concerned, until the termination of those functions.

Id.
189. Protocol Il is still good law in countries that adopted it.
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language such as “shall endeavor” and “where appropriate” when describ-
ing demining responsibilitie®® The Protocol also does not prohibit plas-
tic or other non-detectable min¥$. Thus, under the Protocol, battlefields
may remain littered with anti-detector mines long after hostilities cease.

Provisions for remotely delivered mines and hand-emplaced mines
are also relatively weak® For example, the Protocol allows mines to be
remotely delivered without warning to civilians, if the warning is not fea-
sible1% The elasticity of the Article’s wording—“unless circumstances do
not permit’—creates an enormous loophole, possibly never actually
requiring a warning. Yetthe Protocol does not mandate an alert of civilians
even after the fadf’ Likewise, the Protocol’s wording concerning the
marking of minefields is ambiguous. The Protocol requires the mapping
of “pre-planned” minefields, but then never defines “pre-planA&d.”

Another major shortcoming of the Protocol is its failure to regulate
the production, sale, exportation, or stockpiling of landmif&Vithout
such a provision, the Protocol is ineffective at terminating the problem at
its source. Finally, the Protocol lacks teeth, having no effective implemen-

190. SeeMathesonsupranote 100, at 159 (“[T]he Mines Protocol suffered from seri-
ous substantive shortcomings, the CCW covered only international armed conflicts (those
between states), and it did not provide for verification or compliance.”); Yves Sandoz,
Turning Principles into Practice: The Challenge for International Conventions and Insti-
tutions, inCLeArING THE MINEs (Kevin M. Cabhill, M.D. ed., 1995) (providing a detailed cri-
tique of the protocol).

191. SeeMcCall, supranote 11, at 264 (giving as examples, the conflicts in Angola,
Afghanistan, Bosnia-Herzegovina, Cambodia, Georgia, Kurdistan, Liberia, and Rwanda);
YATES, supranote 33, at 13.

192. SeeProtocol Il,supranote 30, art. %ee alsorates, supranote 33, at 14.

193. SeeProtocol Il,supranote 30, art. 9.

194. See generalliProtocol Il,supranote 30.

195. See idart. 5.2.

196. See id(saying that a warning must be given “unless circumstances do not per-
mit”).

197. See idsee alsaCarnahansupranote 95, at 80-1 (pointing out that Article 3's
catchall “all feasible precautions” clause would probably require this anyway).

198. SeeProtocol Il,supranote 30, arts. 2, 7See alsdMcCall, supranote 11, at 160
(citing the Protocol’s “lack of clear examples and consistent examples”).

199. See generallyrrotocol Il,supranote 30;seeDeabLy LEcAcy, supranote 46, at
261. Since 1992, the United States has had a moratorium on the sale, transfer, and export
of antipersonnel mines, excluding command detonating mi8esThe National Defense
Authorization Act for Fiscal Year 1993, Pub. L. No. 102-484, § 1365(c) (creating the mor-
atorium); The National Defense Authorization Act for Fiscal Year 1994, Pub. L. No. 103-
160, 8 1423 (exempting command detonating mines).
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tation or monitoring mechanism, thus, leaving the member states to act on
their honor%

Not surprisingly, Protocol Il has been largely ignored. Under the Pro-
tocol, landmines continued to be used directly against civilians or in ways
that unjustifiably endangered civiliaf%. Moreover, armies and insurgent
groups did a notoriously poor job keeping accurate maps of mineftélds.
Yet, with delivery systems that can scatter mines at rates in excess of one
thousand mines per minute, accurate mapping becomes a practical diffi-
culty2°3 In short, the Protocol has been grossly ineffective in preventing
abuses of human rights through landmiffésUnder the Protocol, land-
mines have continued to be used indiscriminately and have even specifi-
cally targeted civilian populacé%

Retrospectively, one can easily point out the deficiencies of Protocol
II. But as one commentator points out: “By even undertaking the task of
codifying and developing the law of land mine warfare . . . the Conference
broke important new ground. The Land Mines Protocol thus fillfed] a
major gap in existing humanitarian la#® For the first time specific
international laws were in place governing the use of mines, and a forum
was created to further discuss and legislate restraints on landmine use.

200. See generall?rotocol Il,supranote 30see alsdMcCall, supranote 11, at 260;
YaTes, supranote 33, at 13; Mathesosupranote 100, at 163 (“The . . . Mines Protocol
had no provisions for verification or enforcement of compliance.”).

201. SeeDeapLy LEGAcy, supranote 46, at 263.

202. Id. (“No armed force in the last decade is known to have consistently and accu-
rately recorded the location of minefields in actual combat conditions.”)

203. See generally id.

204. RoBerts& WiLLiavs, supranote 49.

205. SeeDeapLY LEGAcy, supranote 46, at 263.

206. Carnaharsupranote 95, at 94seeAraujo, supranote 52, at 7 (“In spite of its
limitations, this protocol gives much needed attention to the lingering problems encoun-
tered with the use of [landmines].9ee suprapt. II.
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2. The Amended Protocof{r
a. Summary

The second piece of international law that attempts to control the use
of landmines is the Amended Protocol Il. In May 1996, the first review
conference of the CCW adopted an amended landmines prétdanl,
event largely ignored amidst the ballyhoo accompanying the announce-
ment of a possible anti-personnel landmine ¥8riThe original Protocol
Il provided for a periodic review conferen®®. Amended Protocol Il was
the result of that first meeting of the review conference. Thus, the
Amended Protocol was drafted as an attempt to correct the deficiencies of
the original Protocol Il and to offer greater protection to innocent civilians
from anti-personnel mined! Not surprisingly, Amended Protocol Il
bears strong resemblance to the original Protocol Il in some respects, but
it also contains a number of significant changes from the original.

Article 1 contains one of the most important “amendments” to the
original Protocol Il—the expansion of the law to cover internal armed con-
flict.?12 This amendment satisfied one of the most virulent criticisms of the

207. Amended Protocol Isupranote 30. President Clinton transmitted Amended
Protocol Il to the Senate for ratification on 7 January 18¥&President’s MessagsLipra
note 46; ASTONET AL., Supranote 84, at 18-5.

208. SeeMatheson,supranote 100, at 158 (citing Mines Protocol to the CCW, as
amended, May 3, 1996, Final Document of the Review Conference of the States parties to
the Convention, Conf. Doc. CCW/CONF. 1/16 at 14 (1996), 35 |.L.M. 1206 (1998));
alsoCCW,supranote 100, pmbl., art. 8 (making provisions for review conferences and the
amendment process to the Protocol).

209. SeeRaymond Bonne@1 Nations Seek to Limit the Traffic in Light Weapdh¥.

Times, July 13, 1998, at A3 (saying that the Clinton “Administration is determined to avoid

a repeat of the land-mines campaign-the ‘Madison Avenue approach,’ ... meaning a pub-
lic relations blitz with images of victims”); Efawupranote 65, at A15 (discussing award-

ing the Nobel Peace Prize to Jody Williams of the International Committee to Ban
Landmines); Willis,supranote 36, at 12 (speaking of the emotional backing for the ban
after the death of Diana, Princess of Wales).

210. SeeCCW, supranote 100, pmbl., art.8.

211. SeePresident’s Messagsupranote 46.

212. Amended Protocol Isupranote 30, art. 1.3. “In case of armed conflicts not of
an international character occurring in the territory of one of the High Contracting Parties,
each party to the conflict shall be bound to apply the prohibitions and restrictions of this
Protocol.” Id. See generallgherman Lettesupranote 34;President’s Messagsupra
note 46. But note that “situations of internal disturbances and tensions, such as riots, iso-
lated and sporadic acts of violence and other acts of similar violence” do not rise to the level
of armed conflict; therefore, the Protocol does not apply under those conditions.” Amended
Protocol Il,supranote 30, art. 1.
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original Protocol—that civil wars were exempt from landmine restric-
tions?13

Article 3 contains several general restrictions on the use of fithes.
Mines are not permitted “to cause superfluous injury or unnecessary suf-
fering.”?'> Anti-detector mines, which are mines designed to explode
upon detection by a magnetic mine detector, are completely batned.
That provision has no transition period but is effective immediately. In
addition, if anti-handling devicé¥ are used with anti-tank mines, Article
3 requires that the devices must be designed to stop functioning at the same
time that the anti-tank mine stops functionfig).

Like the original Protocol Il, the Amended Protocol Il prohibits the
use of landmines against civilians—offensively, defensively, or as a
reprisal?'® Also following the original Protocol Il, indiscriminate use of
landmines is prohibite¢f?

Amended Protocol Il adds an important caveat: if there is a “case of
doubt as to whether an object which is normally dedicated to civilian pur-
poses, such as a place of worship, a house or other dwelling or a school, is
being used to make an effective contribution to military action, it shall be
presumed not to be used 26YIf targeted areas are “separate and distinct”

213. See suprapt. IV.B.1.b.

214. Amended Protocol Ikupranote 30, art. 3. “This article applies to: mines,
booby-traps, and other devicedd.

215. Id. art. 3.3. Cf. Protocol Il,supranote 30, art. 3.

216. Amended Protocol lsupranote 30, art. 3.5. “It is prohibited to use mines,
booby-traps or other devices which employ a mechanism or device specifically designed to
detonate the munition by the presence of commonly available mine detectors as a result of
their magnetic or other non-contact influence during normal use in detection operations.”
Id.

217. “Anti-handling” device means a device intended to protect a mine and which is
part of, linked to, attached to or placed under the mine and which activates when an attempt
is made to tamper with the min#d. art. 2.14;see alsd-andmine Bansupranote 30, art.

2.3 (giving the identical definition but adding “or otherwise intentionally disturb the
mine”).

218. Amended Protocol upranote 30, art. 3.6. “It is prohibited to use a self-deac-
tivating mine equipped with an anti-handling device that is designed in such a manner that
the anti-handling device is capable of functioning after the mine has ceased to be capable
of functioning.” Id.

219. Id. art. 3.7. “ It is prohibited in all circumstances to direct weapons to which this
Article applies, either in offence, defence or by way of reprisals, against the civilian popu-
lation as such or against individual civilians or civilian objectd.” Cf. Protocol Il,supra
note 30, art. 3.2 (containing identical language except for the words “or civilian objects”).
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and located near a concentration of civilians, the areas cannot be treated as
one target??

Echoing again the original Protocol I, the amended version requires
that “[a]ll feasible precautions” be taken to guard against civilians being
injured by mineg€?® The Amended Protocol, however, gives specific guid-
ance for an all-things-considered determination by the commatfder.
Decision-makers must at least consider the following:

(a) [T]he short- and long-term effect of mines upon the local
civilian population for the duration of the minefield; (b) possible
measures to protect civilians (for example, fencing, signs, warn-
ing and monitoring); the availability and feasibility of using
alternatives; and (d) the short- and long-term military require-
ments for a minefield?®

Finally, Article 3 broadly requires that advanced warning of landmine
use always be given to civilians if possibfé.

220. Amended Protocol lbupranote 30, art. 3.8. The indiscriminate use of weapons
to which this Article applies is prohibited. Indiscriminate use is any placement of such
weapons:

(a) which is not on, or directed against, a military objective. In case of
doubt as to whether an object which is normally dedicated to civilian
purposes, such as a place of worship, a house or other dwelling or a
school, is being used to make an effective contribution to military action,
it shall be presumed not to be so used; or

(b) which employs a method or means of delivery which cannot be
directed at a specific military objective; or

(c) which may be expected to cause incidental loss of civilian life, injury
to civilians, damage to civilian objects, or a combination thereof, which
would be excessive in relation to the concrete and direct military advan-
tage anticipated.

Id.

221. Id. art. 3.8(a).Cf. Protocol Il,supranote 30, art. 3.3.

222. Amended Protocol Isupranote 30, art. 3.9. “Several clearly separated and dis-
tinct military objectives located in a city, town, village or other area containing a similar
concentration of civilians or civilian objects are not to be treated as a single military objec-
tive.” Id.

223. 1d. art. 3.10.

224. Id. “Feasible precautions are those precautions which are practicable or practi-
cally possible taking into account all circumstances ruling at the time, including humani-
tarian and military considerationsld.

225. Id. Cf.Protocol Il,supranote 30, art. 3.4 (giving no specific guidance).
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Article 4 requires that all landmines be rendered detectablsy
mandating that each anti-personnel mine contain at least eight grams of
iron or its equivalent?® This minimum quantity of metal allows for
humanitarian demining using “commonly available technoldgy.The
protocol allows nine years for countries to transition to this starfd&rd.

The use of conventional or “dumb” mines is restricted, but they can
be used under certain conditici{. First, minefields must be perimeter
marked?®? fenced, and guardé@® Then they must be cleared when the

226. Amended Protocol lsupranote 30, art. 3.11. “Effective advance warning shall
be given of any emplacement of mines, booby-traps and other devices which may affect the
civilian population, unless circumstances do not pernd.”

227. 1d. art. 4. “It is prohibited to use anti-personnel mines which are not detectable,
a specified in paragraph 2 of the [tJechnical [a]nndxl.”

228. Id. technical annex.

2. Specifications on detectability

(a) With respect to anti-personnel mines produced after 1 January
1997, such mines shall incorporate in their construction a material or
device that enables the mine to be detected by commonly-available tech-
nical mine detection equipment and provides a response signal equiva-
lent to a signal from 8 grammes or more of iron in a single coherent mass.

(b) With respect to anti-personnel mines produced before 1 January
1997, such mines shall either incorporate in their construction, or have
attached prior to their emplacement, in a manner not easily removable, a
material or device that enables the mine to be detected by commonly-
available technical mine detection equipment and provides a response
signal equivalent to a signal from 8 grammes or more of iron in a single
coherent mass.

229. Id.; seePresident’s Messagstipranote 46.
230. Amended Protocol Isupranote 30, technical annex 2.

(c) In the event that a High Contracting Party determines that it cannot
immediately comply with sub-paragraph (b), it may declare at the time
of its notification of consent to be bound by this Protocol that it will defer
compliance with sub-paragraph (b) for a period not to exceed 9 years
from the entry into force of this Protocol. In the meantime it shall, to the
extent feasible, minimize the use of anti-personnel mines that do not so
comply.

Id.
231. Id. art. 5. Cf. Protocol Il,supranote 30, art. 4 (containing little guidance).
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controlling state leaves the area, unless the minefields are accepted by
another state that agrees to continue to comply with the Pré&col.

The Amended Protocol makes an exception to this standard if the con-
trolling state is forced out of the controlled area by “enemy military
action.”?®> If, however, the state regains control of the area or to another

232. Note the requirements for the marking of minefields. Amended Protaqnid,
note 30, technical annex, art. 4.

Signs similar to the example attached and as specified below shall be uti-
lized in the marking of minefields and mined areas to ensure their visi-
bility and recognition by the civilian population: (a) size and shape: a
triangle or square no smaller than 28 centimetres (11 inches) by 20 cen-
timetres (7.9 inches) for a triangle, and 15 centimetres (6 inches) per side
for a square; (b) colour: red or orange with a yellow reflecting border; (c)
symbol: the symbol illustrated in the Attachment, or an alternative
readily recognizable in the area in which the sign is to be displayed as
identifying a dangerous area; (d) language: the sign should contain the
word “mines” in one of the six official languages of the Convention
(Arabic, Chinese, English, French, Russian and Spanish) and the lan-
guage or languages prevalent in that area; (e) spacing: signs should be
placed around the minefield or mined area at a distance sufficient to
ensure their visibility at any point by a civilian approaching the area.

Id.
233.1d. art. 5.1-5.2.

1. This Article applies to anti-personnel mines other than remotely-
delivered mines.

2. Itis prohibited to use weapons to which this Article applies which are
not in compliance with the provisions on self-destruction and self-deac-
tivation in the [t]echnical [a]nnex, unless:(a ) such weapons are placed
within a perimeter-marked area which is monitored by military person-
nel and protected by fencing or other means, to ensure the effective
exclusion of civilians from the area. The marking must be of a distinct
and durable character and must at least be visible to a person who is
about to enter the perimeter-marked area . . . .

Id.

Article 5.5 mandates that “[a]ll feasible measures shall be taken to prevent the unau-
thorized removal, defacement, destruction or concealment of any device, system or mate-
rial used to establish the perimeter of a perimeter-marked dabaaft. 5.5.

234. Id. art. 5.2(b). This article states that mines must be “cleared before the area is
abandoned, unless the area is turned over to the forces of another State which accept
responsibility for the maintenance of the protections required by this Article and the subse-
guent clearance of those weaponkl”
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enemy area that contains conventional anti-personnel landmines, the state
must maintain or establish the standards for marking, fencing, and guard-
ing the minefield$3® Some command-detonated mines, such as Clay-
mores in the tripwire mode, are exempted from the above stafidard.
They can be emplaced for up to seventy-two hours if: “(a) they are located
in the immediate proximity of the military unit that emplaced them; and (b)
the area is monitored by military personnel to ensure the effective exclu-
sion of civilians.238

Article 6 controls the use of remotely delivered mifi@sThe esti-
mated position of remotely delivered mines is to be recorded, usually using
the coordinates of the corner poift8. Then as soon as feasible, those

235. Id. art. 5.3.

A party to a conflict is relieved from further compliance with the provi-
sions of sub-paragraphs 2 (a) and 2 (b) of this Article only if such com-
pliance is not feasible due to forcible loss of control of the area as a result
of enemy military action, including situations where direct enemy mili-
tary action makes it impossible to comply. . . .

Id.
236. Id. art. 5.3-5.4. The end of Article 5.3 states that “[l]f that party regains control

of the area, it shall resume compliance with the provisions of sub-paragraphs 2 (a) and 2 (b)
of this Article.” Article 5.4 provides that:

If the forces of a party to a conflict gain control of an area in which weap-
ons to which this Article applies have been laid, such forces shall, to the
maximum extent feasible, maintain and, if necessary, establish the pro-
tections required by this Article until such weapons have been cleared.

Id.

237. 1d. art. 5.6. “Weapons to which this Article applies which propel fragments in a
horizontal arc of less than 90 degrees and which are placed on or above the ground may be
used without the measures provided for in sub-paragraph 2 (a) of this Article for a maxi-
mum period of 72 hours . . . Id.

238. Id.

239. Id. art. 6. Note the change in definition of “remotely-delivered mine.”

“Remotely-delivered mine” means a mine not directly emplaced but
delivered by artillery, missile, rocket, mortar, or similar means, or
dropped from an aircraft. Mines delivered from a land-based system
from less than 500 metres are not considered to be “remotely delivered,”
provided that they are used in accordance with Article 5 and other rele-
vant Atrticles of this Protocol.

Id. art. 2.2. Cf. Protocol Il,supranote 30, arts. 2, 5.
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points are to be confirmed and physically marked on the grifarfelarties

are to record the type and number of mines laid, the date and time the
mines were laid, and the self-destruct titfre. These records are to be
“held at a level of command sufficient to guarantee their safety as far as
possible.?43

If the mines used were produced after the Amended Protocol had
entered force, the mines must be indelibly marked with the name of the
producing nation, the month, and year of production, and the lot or serial
number** Effective warning of an imminent remote delivery of mines is
to be given “unless circumstance[s] do not perifi.”

Perhaps most important, the Amended Protocol requires that all
unmarked anti-personnel mines be “smatf."The “smart” requirement
stipulates that at least ninety percent of the unmarked anti-personnel mines
must self-destruct within thirty days of emplacenténtAs an added pre-
caution, if a mine is flawed and does not self-destruct, each mine must also
be programmed to self-deactivate within 120 days of emplacéefiienihe
required reliability rate for self-deactivation is 99.9%, and this built-in

240. Amended Protocol Isupranote 30, technical annex 1(b). “The estimated loca-
tion and area of remotely-delivered mines shall be specified by coordinates of reference
points (normally corner points) . . . 1t.

241. 1d. Remotely-delivered “shall be ascertained and when feasible marked on the
ground at the earliest opportunityld.

242. 1d. “The total number and type of mines laid, the date and time of laying and the
self-destruction time periods shall also be recordédi.”

243. 1d. technical annex 1(c).

244, Id. technical annex 1(d).

245, 1d. art. 6.4.

246. Id. arts. 5.2, 6.2See also supraotes 25-33 and accompanying text. According
to President Clinton’s May 16, 1996 policy letter, all mines used by U.S. forces will be
“smart.” Since then, the United States has destroyed over two million of its dumb mines
and will destroy all the rest by the 2000, except those on the Korean DMZ. Sheficn,
note 83.

247. Amended Protocol Isupranote 30, technical annex 3(a). “All remotely-deliv-
ered anti-personnel mines shall be designed and constructed so that no more than 10% of
activated mines will fail to self-destruct within 30 days after emplacement Id.. .*All
non-remotely delivered anti-personnel mines, used outside marked areas, as defined in
Article 5 of this Protocol, shall comply with the requirements for self-destruction and self-
deactivation stated in sub-paragraph (ajl"technical annex 3(b).

248. Id. technical annex 3(a). “[E]ach mine shall have a back-up self-deactivation fea-
ture designed and constructed so that, in combination with the self-destruction mechanism,
no more than one in one thousand activated mines will function as a mine 120 days after
emplacement.”ld.
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redundancy provides a failure rate approaching zero peffe@buntries
that join the treaty have nine years to transition to this stasefard.

Article 7 provides a prohibition against using anti-personnel mines to
booby-trap certain common iter%. Like the original Protocol Il, the
amended version forbids the booby-trapping of objects such as Red Cross
equipment, living people and dead bodies, living animals and carcasses,
toys, religious objects, and cultural worRS.It also prohibits parties from
booby-trapping mines by disguising them as “harmless portable
objects.?53

Amended Protocol Il, however, does allow for the narrowly tailored
use of booby-trapped miné¥. These can be used around cities, towns,
and villages where combat is occurring or appears immfienin the
absence of combat or imminent combat they may be used if: “(a) they are
placed on or in the close vicinity of a military objective; or (b) measures
are taken to protect civilians from their effects, for example, the posting of
warning sentries, the issuing of warnings or the provision of ferfegs.”

Article 8 controls the transfer of miné¥. Parties are to “undertake
not to transfer” mines that are the type prohibited by the Protefcdlhis
Article also mandates that parties who are deferring compliance to certain

249. SeeRobert Sherman AEnps CommiTTEE ON NAT'L LEGIs. NEwsL., Aug. 1996see
also Sherman Lettesupranote 34.
250. Amended Protocol Isupranote 30, technical annex 3(c).

(c) In the event that a High Contracting Party determines that it cannot
immediately comply with sub-paragraphs (a) and/or (b), it may declare
at the time of its notification of consent to be bound by this Protocol, that
it will, with respect to mines produced prior to the entry into force of this
Protocol defer compliance with sub-paragraphs (a) and/or (b) for a
period not to exceed 9 years from the entry into force of this Protocol.

During this period of deferral, the High Contracting Party shall:

(i) undertake to minimize, to the extent feasible, the use of anti-person-
nel mines that do not so comply, and

(i) with respect to remotely-delivered anti-personnel mines, comply
with either the requirements for self-destruction or the requirements for
self-deactivation and, with respect to other anti-personnel mines comply
with at least the requirements for self-deactivation.

Id.
251. Id. art. 7. See idart. 6.
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articles must conform to this transfer rdh8. States who are about to
become parties to the Protocol should “refrain from actions inconsistent”
with the transfer rulé®® Importantly, the Article also requires parties to

252.1d. art. 7.1. Without prejudice to the rules of international law applicable in armed
conflict relating to treachery and perfidy, it is prohibited in all circumstances to use booby-
traps and other devices which are in any way attached to or associated with:

(i) Internationally recognized protective emblems, signs or signal;

(ii) Sick, wounded or dead persons;

(iii) Burial or cremation sites or graves;

(iv) Medical facilities, medical equipment, medical supplies or medical
transportation;

(v) Children’s toys or other portable objects or product specifically
designed for the feeding, health, hygiene, clothing or education of chil-
dren;

(vi) Food or drink;

(vii) Kitchen utensils or appliances except in military establishments,
military locations or military supply depots;

(viii) Objects clearly of a religious nature;

(ix) Historic monuments, works of art or places of worship which con-
stitute the cultural or spiritual heritage of peoples;

(x) Animals or their carcasses.

Id.

A new member can only get this nine year transition exemption if it claims the transi-
tion at the time ratification.SeeSherman Lettersupranote 40. So far, only China has
claimed them, but Pakistan is expected to claim the exceptiondo&ussia is expected
to claim the exception for self-destructiotd. India is expected to claim the transition
period for detectabilityld.

253. Amended Protocol Isupranote 30, art. 7.2.

254. 1d. art. 7.3.

255. 1d.

Without prejudice to the provisions of Article 3, it is prohibited to use
weapons to which this Article applies in any city, town, village or other
area containing a similar concentration of civilians in which combat
between ground forces is not taking place or does not appear to be immi-
nent, unless either . . . .

Id.

256. Id.

257. 1d. art. 8.

258. 1d. art. 8.1(a). This has been interpreted to mean that the transfer of non-detect-
able anti-personnel mines is banned totally and immedigselgShermansupranote 40.

259. Amended Protocol Ifupranote 30, art. 8.2. “In the event that a High Contract-
ing Party declares that it will defer compliance with specific provisions on the use of certain
mines, as provided for in the [tlechnical [a]nnex, sub-paragraph 1(a) of this Article shall
however apply to such minesld.
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“undertake[] not to transfer any anti-personnel mines” to states not bound
by the Amended Protocol II, unless those states agree to comply with the
Protocol?6t

The Protocol also sets enhanced guidelines for recording ffhes,
other than remotely delivered mins.Mined areas must be described by
giving the grid coordinates to a minimum of two reference points and then
providing the estimated size and shape of the area in relation to the refer-
ence point$% Mines and minefields must also be recorded on maps and
military diagrams to show “perimeters and extefit.’Finally, each record
must show “type, number, emplacing method, type of fuse and life time,
date and time of laying, anti-handling devices (if any) and other relevant
information on all . . .” mines useé8 When feasible, the exact location
of each individual mine should be not&d.

260. Id. art. 8.3. “All High Contracting Parties, pending the entry into force of this Pro-
tocol, will refrain from any actions which would be inconsistent with sub-paragraph 1(a) of
this Article.” Id.

261. Id. art. 8.1(c). Each High Contracting Party “undertakes to exercise restraint in
the transfer of any mine the use of which is restricted by this Protocol. In particular, each
High Contracting Party undertakes not to transfer any anti-personnel mines to States which
are not bound by this Protocol, unless the recipient State agrees to apply this Protocol . . .
.” Id. The transfer of mines to sub-state entities, like factions or rebels, is also b8eeed.
Sherman Letteisupranote 40.

262. Amended Protocol lsupranote 30, art. 9, technical annex 1(&¥. Protocol Il,
supranote 30, art. 7.

263. Remotely-delivered mines are controlled by Article 6 and technical annex 1(b).
SeeAmended Protocol lisupranote 30, art. 6, technical annex 1(b).

264. Id. technical annex 1(a)(i). Parties are to provide “the location of the minefields,
mined areas and areas of booby-traps and other devices shall be specified accurately by
relation to the coordinates of at least two reference points and the estimated dimensions of
the area containing these weapons in relation to those reference ptdnt&f. Protocol
I, supranote 30, technical annex.

265. Amended Protocol supranote 30, technical annex 1(a)(ii). “[M]aps, diagrams
or other records shall be made in such a way as to indicate the location of minefields, mined
areas, booby-traps and other devices in relation to reference points, and these records shall
also indicate their perimeters and extent . .1d.”

266. Id. technical annex 1(a)(iii).

[Flor purposes of detection and clearance of mines, booby-traps and
other devices, maps, diagrams or other records shall contain complete
information on the type, number, emplacing method, type of fuse and life
time, date and time of laying, anti-handling devidésity) and other
relevant information on all these weapons laid.

Id. (emphasis added).
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At the end of hostilities, parties are to take “all necessary and appro-
priate measures” to protect civilians, including, but not limited to, the use
of the information discussed abai&.Part of these measures include pro-
viding this recorded information to the other parties to the conflict and to
the UN Secretary-Generd® Either party may withhold this information
if an adverse party remains in the territory of the other party and “security
interest[s] require such withholding’®

Each party has responsibility for the mines remaining in areas under
their control after hostilities cea€. Parties are to “endeavour to reach
agreement, both among themselves and, where appropriate, with other
States and with international organizations, on the provision of technical

267. 1d. technical annex 1(a)(iii)). “Whenever feasible the minefield record shall show
the exact location of every mine, except in row minefields where the row location is suffi-
cient. The precise location and operating mechanism of each booby-trap laid shall be indi-
vidually recorded.”Id.

268. Id. art. 9.2.

All such records shall be retained by the parties to a conflict, who shall,

without delay after the cessation of active hostilities, take all necessary
and appropriate measures, including the use of such information, to pro-
tect civilians from the effects of minefields, mined areas, mines, booby-

traps and other devices in areas under their control.

Id.
269. Id. arts. 9.2, 10.3.

At the same time, they shall also make available to the other party or par-
ties to the conflict and to the Secretary-General of the United Nations all
such information in their possession concerning minefields, mined areas,
mines, booby-traps and other devices laid by them in areas no longer
under their control . . . .

Id. art. 9.2.

With respect to minefields, mined areas, mines, booby-traps and other
devices laid by a party in areas over which it no longer exercises control,
such party shall provide to the party in control of the area pursuant to
paragraph 2 of this Article, to the extent permitted by such party, techni-
cal and material assistance necessary to fulfill such responsibility.

Id. art. 10.3

270. Id. art. 9.2.

271.1d. art. 10.2. “High Contracting Parties and parties to a conflict bear such respon-
sibility with respect to minefields, mined areas, mines, booby-traps and other devices in
areas under their control Il
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and material assistance, including, in appropriate circumstances, the
undertaking of joint operations necessary to fulfill such responsibili-

ties.”272

Article 11 expands this idea, providing each party entitlement to tech-
nological cooperation and assistance with landmine igé8iéBach party
has the right to get information, material, and equipment from other parties
for complying with the Protocal’* Article 11 also provides for the cre-
ation of an international database on mine clear&fic&ach party may
request assistance with mine clearing through the UN, and each party has
“the right to . . . receive technical assistance, where appropriate, from
another High Contracting Party on specific relevant technology,” if that
technology transfer will allow the other party to reduce “any period of
deferral for which provision is made in the [tJechnical [a]nn&R.”

Each year the parties to the Protocol must submit an annual ¥€port.
These reports can concern any of the following topics:

(a) dissemination of information on this Protocol to their armed
forces and to the civilian population;

(b) mine clearance and rehabilitation programmes;

(c) steps taken to meet technical requirements of this Protocol
and any other relevant information pertaining thereto;

(d) legislation related to this Protocol;

272. 1d. art. 10.4.Cf. Protocol Il,supranote 30, art. 9.
273. Amended Protocol $upranote 30, art. 11Cf. Protocol Il,supranote 30, art. 9.
274. Amended Protocol Isupranote 30, art. 11.1.

Each High Contracting Party undertakes to facilitate and shall have the
right to participate in the fullest possible exchange of equipment, mate-
rial and scientific and technological information concerning the imple-
mentation of this Protocol and means of mine clearance. In particular,
High Contracting Parties shall not impose undue restrictions on the pro-
vision of mine clearance equipment and related technological informa-
tion for humanitarian purposes.
Id.

275. Id. art. 11.2 “Each High Contracting Party undertakes to provide information to
the database on mine clearance established within the United Nations System, especially
information concerning various means and technologies of mine clearance, and lists of
experts, expert agencies or national points of contact on mine clear&ce.”

276. 1d. art. 11.7.

277.1d. art. 13.4.
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(e) measures taken on international technical information
exchange, on international cooperation on mine clearance, and
on technical cooperation and assistance; and

(f) other relevant matterg®

The parties also meet annually “to consult and cooperate with each
other on issues related to the operation” of the Profd&oAt the confer-
ence, parties discuss the success of the Protocol, plan for review confer-
ences, consider technological developments to protect civilians, and
discuss any other issues raised by the annual refbrts.

Compliance with the Protocol is addressed in Articlé®t4This Arti-
cle affirmatively obligates member states to incorporate the standards of
the Protocol into each nation’s laws and regulatiéas hese laws should
include penal sanctions for anyone whose willful actions in violation of the
Protocol causes serious injury or death to someone&&Isgach party
must also issue appropriate instructions and adjust the operating proce-
dures of its armed forces to the extent necessary to conform the military to
the Protocof®* This includes ensuring that military leaders receive train-
ing on the Protocol that is commensurate with their duties and responsibil-
ities285 Any questions that arise regarding interpreting and applying the
Protocol are to be resolved through consulting with other member states

278. Id. art. 13.4. “The High Contracting Parties shall provide annual reports to the
Depositary, who shall circulate them to all High Contracting Parties in advance of the Con-
ference . .. ."Id.

279. Id. art. 13.1. “The High Contracting Parties undertake to consult and cooperate
with each other on all issues related to the operation of this Protocol. For this purpose, a
conference of High Contracting Parties shall be held annualty.”

280. Id. art. 13.3.

The work of the conference shall include: (a) review of the operation and
status of this Protocol; (b) consideration of matters arising from reports
by High Contracting Parties according to paragraph 4 of this Article; (c)

preparation for review conferences; and (d) consideration of the devel-
opment of technologies to protect civilians against indiscriminate effects
of mines.

Id. There is also a review conference schedule for 2001, five years from the date
of adoption. SeeShermansupranote 40.

281. Amended Protocol Isupranote 30, art. 14.

282.1d. art. 14.1. “Each High Contracting Party shall take all appropriate steps, includ-
ing legislative and other measures, to prevent and suppress violations of this Protocol by
persons or on territory under its jurisdiction or contrad”
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and the UN Secretary-Genef&}. Withdrawal provisions in the Amended
Protocol remain the same as in the original Prot&ol.

283. 1d. art. 14.2.

The measures envisaged in paragraph 1 of this Article include appropri-
ate measures to ensure the imposition of penal sanctions against persons
who, in relation to an armed conflict and contrary to the provisions of
this Protocol, willfully kill or cause serious injury to civilians and to
bring such persons to justice.

Id.

284.1d. art. 14.3. “Each High Contracting Party shall also require that its armed forces
issue relevant military instructions and operating procedures .Id. .”

285. Id. “[A]lrmed forces personnel [must] receive training commensurate with their
duties and responsibilities to comply with the provisions of this Prototal.”

286. Id. art. 14.4. “The High Contracting Parties undertake to consult each other and
to cooperate with each other bilaterally, through the Secretary-General of the United
Nations or through other appropriate international procedures, to resolve any problems that
may arise with regard to the interpretation and application of the provisions of this Proto-
col.” Id.

287. SeeCCW, supranote 100, pmbl., art. 9.
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b. Analysis

Amended Protocol Il is a vast improvement over the original Protocol
II. Building on thirteen years of experience with the original Protocol II,
every subject that was covered under the original is covered in the
amended version too, but with greater detail and specificity. The drafters
of Amended Protocol Il also addressed and attempted to rectify nearly
every deficiency of the origind?® The law now applies to internal armed
conflict (for example, civil wars and insurgencies), where previously it had
only applied to conflicts between natici¥€ Furthermore, all anti-person-
nel mines are required to be detectable, greatly increasing the safety of
mine clearers®

Amended Protocol Il also clearly assigns responsibility for demining.
It imposes the additional requirement that all mines must either self-
destruct, self-neutralize, or self-deactivate, thereby drastically reducing
danger to civilians from minefields after hostilities &ftl. Transfers of
mines are regulated, reducing the access of non-compliant gfups.
minimum standard for the marking of minefields is establigf&dror the
first time, verifiable compliance measures are emplaced, helping member
states assess if nations actually intend to be bound by the Protocols or are
merely seeking to curry the favor of the international commdffity.

Nevertheless, Amended Protocol Il does have its shortcorfiifgs.
Most notably, the provisions to verify and to enforce compliance are
weak?? While member states are required to pass legislation that man-
dates the standards set forth in the Protocol, no provision was made for
transparency inspectiot¥$ or mandatory reports. These would provide
some physical proof that nations are actually complying with the Protocol.

288. See idpt. IV.B.1.b. Parties laying mines are now required to “assume responsi-
bility for them to ensure against their irresponsible and indiscriminate 8sePresident’s
Messagesupranote 46.

289. See suprpt. IV.B.2.a.

290. See id.

291. See id. Note that the self-destruct/self-deactivate requirement only applies to
unmarked anti-personnel mineSeeSherman Lettesupranote 30.

292. See suprgt. IV.B.2.a.

293. See id.

294. See id.

295. The weaknesses of the Amended Protocol Il can be addressed in the periodic
review sessions that are required under the BaeCCW, supranote 100, pmbl., art. 8;
see alsdPresident’'s Messagsypranote 46.

296. Seept. 1V.B.2.a.;see alsd’resident’'s Messagsypranote 46.
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For instance, a member state could transfer mines or not retrofit plastic
mines with metal, and other member states may never find out. Another
deficiency is the Protocol’s failure to address production. Under the cur-
rent verbiage, a member state could continue to manufacture “dumb” anti-
personnel landmines with impun#$® Finally, the transition window
given for signing countries to transition from noncompliant mines to
acceptable mines seems unnecessarily #&hg.

1. The Landmine Ban
a. Summary

A more radical approach to legislatively curbing the landmine prob-
lem is a total ban on landmine possession andYseintil recently, the
UN had never seriously considered a ban on landmines under international
law because UN procedure allows measures to be easily defeated by mem-
ber states who disagree with the measure; thus, every nation effectively
holds a vetG°! Even as late as 1995, most analysts felt that an actual inter-
national treaty to ban landmines would be years away, perhaps by 2010,
and then only accomplished by the &R.

A number of NGOs, however, banded together calling themselves the
International Campaign for a Landmine Ban. They managed to bring the
issue to the forefront of international politics in 19%.1n October of
1996, an unprecedented seventy-four nations attended a conference, in
Ottawa, to discuss the b&if. By that time, the number of countries sup-
porting the ban in some form had grown from fourteen to forty-s&ven.

297. Transparency measures include inspections, reports, and mandatory national laws
that allow nations to ensure that a signing nation is not hiding anything (e.g., anti-personnel
landmines), hence the measure renders the nation “transparent.”

298. These mines can also be transferred since their use is permitted in marked areas.
SeeSherman Lettesupranote 40. One possible solution would be to completely ban use
or transfer of “dumb” mines.

299. Seept. IV.B.2.a.;see alsd’resident’'s Messagsypranote 46.

300. SeeMcCall, supranote 11, at 271-72 (calling the movement for a complete ban
“the farthest extreme” of the efforts to restrict landmines).

301. Craig Turnei70 Nations Meet To Consider Ban on Land MjheA. Tives, Oct.

5, 1996, A6.

302. Jessica MathewBhe New, Private OrdeVasH. PosT, Jan. 21, 1997, at A11.

303. Id. This movement is also known as the Ottawa Convention or Ottawa Process,
which reflects Canada hosting the first major ban conference in Ottawa.

304. Id.
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A final text was decided on in September 1997 with 125 nations signing
the document. Several major producers, like China and Russia, have
refused to sigi® Their refusal has prompted other world powers to
decline signing the baif’

Article 1 of the Landmine Ban lays out the basic tenets of the treaty:
General obligations:

1. Each State Party undertakes never under any circumstances:

(a) To use anti-personnel mines;

(b) To develop, produce, otherwise acquire, stockpile, retain
or transfer to anyone, directly or indirectly, anti-personnel
mines;

(c) To assist, encourage or induce, in any way, anyone to
engage in any activity prohibited to a State Party under this Con-
vention.

2. Each State Party undertakes to destroy or ensure the destruc-
tion of all anti-personnel mines in accordance with the provi-
sions of this Conventio#f®

According to Article 4 of the Landmine Ban, each party has a maxi-
mum of four years to destroy all stockpiled anti-personnel landriifies.

305. Turnersupranote 301, at A6.

306. Jim Mannionl.S. Wants Talks on Land Mine Ban Held in Gené\@Nce
France Pressg Jan. 18, 1997. Russia and China own most of the world’s anti-personnel
mines. SeeSherman Lettessupranote 101. “The vast majority of [anti-personnel land-
mine] casualties are caused by mines produced, exported, and/or used by Russia and
China.” Shermarsupranote 249. In fact, Russia and China possess more landmines than
the rest of the world combine@&eeShermansupranote 40. The United States favors an
eventual ban on anti-personnel landmines, but not the one resulting from the Ottawa Pro-
cess. SeePresident’s Messagsupranote 46 (calling Amended Protocol 1l “an important
precursor to the total prohibition that the United States seeks”).

307. Id. Despite these countries’ refusal to sign, the ban could eventually apply to them
through customary international practi€éheir actions and future non-policy statements
reflect adherence to the baieeMajor Timothy P. BulmanA Dangerous Guessing Game
Disguised as Enlightened Policy: United States Law of War Obligations During Military
Operations Other Than Wat59 ML. L. Rev. 151 (1999); W. MHAEL ReisMAN & CHRIs
T. AnToniou, THE Laws oF WaR xx (1994) (saying that the limitations of treaties often make
both scholars and nations eager to “contend that rules that have commenced in a treaty have
subsequently been transformed into custom because of the widespread practice of states”).
However, as Reisman and Antoniou point out, “This may be very subjective, for the evi-
dence of transformation into custom is often sparse and ambigudus.”

308. Landmine Barsupranote 30, art. 1.
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Article 5 allows a maximum of ten years for a country to rid itself of all
anti-personnel mines that are emplaced in minefields under that country’s
control1° The only mines that are excepted from this standard are mines
that are retained or transferred “for the development of and training in
mine detection, mine clearance, and mine destruction3!. "

If any member nation cannot comply with the standards, the country
can request an extension of up to ten yé&rsThe nation submits the
request to a review conference or a meeting of states parties. The request
must include the duration of the extension; a detailed explanation of rea-
sons for the delay; and the humanitarian, social, economic, and environ-
mental impact that an extension may have on the cotfitihe meeting
of the states parties or review conference, then considering all the above
factors, decides by majority vote whether to grant the exte#Siohnon-
complying party can request extensions as many times as necé3sary.

309. Id.art. 4.

Except as provided for in Article 3, each State Party undertakes to

destroy or ensure the destruction of all stockpiled anti-personnel mines
it owns or possesses, or that are under its jurisdiction or control, as soon
as possible but not later than four years after the entry into force of this

Convention for that State Party.

Id. Cf.Amended Protocol llsupranote 30, art. 4, technical annex 2.c. (giving nine years
for compliance). Destroying mines, however, is easier and faster than retrofitting mines
with metal and self-destruct, self-neutralizing, or self-deactivating capabilities.

310. Landmine Barsupranote 30, art. 5.1. “Each State Party undertakes to destroy
or ensure the destruction of all anti-personnel mines in mined areas under its jurisdiction or
control, as soon as possible but not later than ten years after the entry into force of this Con-
vention for that State Partyld. Note that member states can gain another 10-year exten-
sion under Atrticles 5.3-5.4, if a majority of members appra®&é Protocol Il,supranote
30, art. 9; Amended Protocol Bupranote 30, art. 10 (saying that minefields must be
destroyed “without delay” but with no real deadline).

311. Landmine Barsupranote 30, art. 3. The article conditions this exception saying
that “[tihe amount of such mines shall not exceed the minimum number absolutely neces-
sary for the above-mentioned purposesl”

312.1d. art. 5.3.

3. If a State Party believes that it will be unable to destroy or ensure the
destruction of all anti-personnel mines referred to in paragraph 1 within
that time period, it may submit a request to a Meeting of the States Par-
ties or a Review Conference for an extension of the deadline for complet-
ing the destruction of such anti-personnel mines, for a period of up to ten
years.
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Article 6 of the Landmine Ban provides for international cooperation
and assistance among the member stateEach signing country is obli-
gated to give and entitled to receive “the fullest possible exchange of
equipment, material, and scientific and technological information concern-
ing the implementation” of the Bat#’! Countries in a position to do so
must “provide assistance for the care and rehabilitation, and social and
economic reintegration, of mine victims and for mine awareness pro-
grams.®18 These countries must also assist in mine clearing and destruc-
tion of stockpiled anti-personnel mines when possitleArticle 6 also
provides for creating an international database, listing mine clearance
experts, and consolidating information about mine clearance means and
technologies?®

313. Id. arts. 5.3-5.4

4. Each request shall contain:

(a) The duration of the proposed extension;

(b) A detailed explanation of the reasons for the proposed extension,
including:

(i) The preparation and status of work conducted under national demin-
ing programs;

(i) The financial and technical means available to the State Party for the
destruction of all the anti-personnel mines; and

(iii) Circumstances which impede the ability of the State Party to destroy
all the anti-personnel mines in mined areas;

(c) The humanitarian, social, economic, and environmental implications
of the extension; and

(d) Any other information relevant to the request for the proposed exten-
sion.

Id.
314. Id. art. 5.5. “The Meeting of the States Parties or the Review Conference shall,

taking into consideration the factors contained in paragraph 4, assess the request and decide
by a majority of votes of States Parties present and voting whether to grant the request for
an extension period.1d.

315. Id. art. 5.6.

Such an extension may be renewed upon the submission of a new request
in accordance with paragraphs 3, 4 and 5 of this Article. In requesting a
further extension period a State Party shall submit relevant additional
information on what has been undertaken in the previous extension
period pursuant to this Article.

Id.
316. Id. art. 6. “In fulfilling its obligations under this Convention each State Party has

the right to seek and receive assistance, where feasible, from other States Parties to the
extent possible.ld. art. 6.1. Cf. Amended Protocol llsupranote 30, art. 11.7.
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In Article 7, the Landmine Ban mandates transparency mea%tres.
Each signing nation must make an extensive report to the UN Secretary-
General not later than 180 days after the entry into force of the Ban for the
nation3?? The report must include national implementation measures

317. 1d. art. 6.2.

Each State Party undertakes to facilitate and shall have the right to par-
ticipate in the fullest possible exchange of equipment, material and sci-
entific and technological information concerning the implementation of
this Convention. The States Parties shall not impose undue restrictions
on the provision of mine clearance equipment and related technological
information for humanitarian purposes.

Id. Cf.Amended Protocokupranote 30, art. 11.1.
318. Landmine Barsupranote 30, art. 6.3.

Each State Party in a position to do so shall provide assistance for the
care and rehabilitation, and social and economic reintegration, of mine
victims and for mine awareness programs. Such assistance may be pro-
vided, inter alia, through the United Nations system, international,
regional or national organizations or institutions, the International Com-
mittee of the Red Cross, national Red Cross and Red Crescent societies
and their International Federation, non-governmental organizations, or
on a bilateral basis.

Id.
319. Id. art. 6.4-6.5.

4. Each State Party in a position to do so shall provide assistance for mine
clearance and related activities. Such assistance may be provided, inter
alia, through the United Nations system, international or regional orga-
nizations or institutions, non-governmental organizations or institutions,
or on a bilateral basis, or by contributing to the United Nations Voluntary
Trust Fund for Assistance in Mine Clearance, or other regional funds that
deal with demining.

5. Each State Party in a position to do so shall provide assistance for the
destruction of stockpiled anti-personnel mines.

Id. Cf.Amended Protocol lisupranote 30, art. 11.5.

320. Landmine Barsupranote 30, art. 6.6. “Each State Party undertakes to provide
information to the database on mine clearance established within the United Nations sys-
tem, especially information concerning various means and technologies of mine clearance,
and lists of experts, expert agencies or national points of contact on mine cleaftdnce.”

321. Id. art. 7. Cf. Amended Protocol lisupranote 30, art. 13.4.

322. Landmine Barsupranote 30, art. 7.1. “Each State Party shall report to the Sec-
retary-General of the United Nations as soon as practicable, and in any event not later than
180 days after the entry into force of this Convention for that State Party Id.. .”
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taken3?3information on stockpiled anti-personnel mid&kthe location of
minefields within the country’s contré?? information on the types of
mines retained by parties for training purpo¥€she status of the closing

of landmine factorie€?” information concerning the plan for destroying
mines$28the number and type of mines destroyed since entry into force of
the Ban®?°the technical characteristics of mines produced by or possessed
by a party?*° and measures taken to provide warning to civilians in mined

323. Id. art. 7.1.a. “The national implementation measures referred to in Article 9 . . .
Jld.

324. Id. art. 7.1.b. “The total of all stockpiled anti-personnel mines owned or pos-
sessed by it, or under its jurisdiction or control, to include a breakdown of the type, quantity
and, if possible, lot numbers of each type of anti-personnel mine stockpiledd. . .”

325.Id. art. 7.1.c.

To the extent possible, the location of all mined areas that contain, or are
suspected to contain, anti-personnel mines under its jurisdiction or con-
trol, to include as much detail as possible regarding the type and quantity
of each type of anti-personnel mine in each mined area and when they
were emplaced . . ..

Id.
326. Id. art. 7.1.d.

The types, quantities and, if possible, lot numbers of all anti-personnel

mines retained or transferred for the development of and training in mine

detection, mine clearance or mine destruction techniques, or transferred
for the purpose of destruction, as well as the institutions authorized by a
State Party to retain or transfer anti-personnel mines, in accordance with
Article 3.

Id.

327.1d. art. 7.1.e. “The status of programs for the conversion or de-commissioning of
anti-personnel mine production facilities . . .Id.

328. Id. art. 7.1.f. “The status of programs for the destruction of anti-personnel mines
in accordance with Articles 4 and 5, including details of the methods which will be used in
destruction, the location of all destruction sites and the applicable safety and environmental
standards to be observed . . Id

329. Id. art. 7.1.9.

The types and quantities of all anti-personnel mines destroyed after the
entry into force of this Convention for that State Party, to include a
breakdown of the quantity of each type of anti-personnel mine
destroyed, in accordance with Articles 4 and 5, respectively, along with,
if possible, the lot numbers of each type of anti-personnel mine in the
case of destruction in accordance with Article 4;
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areas®®! After the initial report, this information must be updated each cal-
endar year by 30 Apri2 The UN Secretary-General then disseminates
the information to all the member staté$.

Article 8 allows parties to clarify ambiguities in the Landmine &4n.
If any party has a legitimate question relating to compliance with the Ban,
that nation can request clarification through the UN Secretary-Gégeral.
If the party does not receive a response within twenty-eight days or is dis-
satisfied with the Secretary-General's resporidthe party can require the
issue be raised at the next meeting of the states p&Ettiddternatively,
the requesting state may propose a special meeting of the states’farties.
The Secretary-General is then required to forward all information relating
to the issue to all member sta#é$.If within fourteen days, one third of

330. Id. art. 7.1.h.

The technical characteristics of each type of anti-personnel mine pro-
duced, to the extent known, and those currently owned or possessed by
a State Party, giving, where reasonably possible, such categories of
information as may facilitate identification and clearance of anti-person-
nel mines; at a minimum, this information shall include the dimensions,
fusing, explosive content, metallic content, colour photographs and other
information which may facilitate mine clearance . . . .

Id.

331.1d. art. 7.1.i. “The measures taken to provide an immediate and effective warning
to the population in relation to all areas identified under paragraph 2 of Articld.5.”

332. Id. art. 7.2. “The information provided in accordance with this Article shall be
updated by the States Parties annually, covering the last calendar year, and reported to the
Secretary-General of the United Nations not later than 30 April of each ydar.”

333. Id. art. 7.3. “3. The Secretary-General of the United Nations shall transmit all
such reports received to the States Partiésk.”

334. Id. art. 8.1. “The States Parties agree to consult and cooperate with each other
regarding the implementation of the provisions of this Convention, and to work together in
a spirit of cooperation to facilitate compliance by States Parties with their obligations under
this Convention.”ld. Cf. Amended Protocol llsupranote 30, art. 13.

335. Landmine Barsupranote 30, art. 8.2.

If one or more States Parties wish to clarify and seek to resolve questions
relating to compliance with the provisions of this Convention by another
State Party, it may submit, through the Secretary-General of the United
Nations a Request for Clarification of that matter to that State Party.
Such a request shall be accompanied by all appropriate information.
Each State Party shall refrain from unfounded requests for Clarification,
care being taken to avoid abuse.
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the states parties expresses the desire to hold a special meeting, a special
meeting, consisting of a majority of member states, will convene within
another fourteen day4®

When the meeting of the states or a special meeting convenes, the
states try to resolve the problem by consed8udf this fails, the states
then decide by majority vote whether to take the issue futthdrf. the
vote returns in favor of further clarification, the states form a fact-finding
mission and decide on its mandate by majority ¥6t€nce the fact-find-
ing mission returns its report, the meeting of the states parties or special
meeting of the states parties reconvenes and considers all the relevant
information to include the fact finding mission’s reptift.The states then

336. Id. arts. 8.2-8.3.

A State Party that receives a Request for Clarification shall provide,
through the Secretary-General of the United Nations, within 28 days to
the requesting State Party all information which would assist in clarify-
ing this matter.

If the requesting State Party does not receive a response through the Sec-
retary-General of the United Nations within that time period, or deems
the response to the Request for Clarification to be unsatisfactory, it may
submit the matter through the Secretary-General of the United Nations
to the next Meeting of the States Parties.

Id.

337.1d. art. 8.3.“ The Secretary-General of the United Nations shall transmit the sub-
mission, accompanied by all appropriate information pertaining to the Request for Clarifi-
cation, to all States Parties. All such information shall be presented to the requested State
Party which shall have the right to responétf

338. Id. art. 8.5. “The requesting States parties may propose through the Secretary-
General of the United Nations the convening of a Special meeting of the States parties to
consider the matter.1d.

339. Id. “The Secretary-General of the United Nations shall thereupon communicate
this proposal and all information submitted by the States Parties concerned, to all States
Parties with a request that they indicate whether they favour a Special Meeting of the States
Parties, for the purpose of considering the mattigt.”

340. Id. art. 8.5.

In the event that within 14 days from the date of such communication, at
least one third of the States Parties favours such a Special Meeting, the
Secretary-General of the United Nations shall convene this Special
Meeting of the States Parties within a further 14 days. A quorum for this
Meeting shall consist of a majority of States Parties.
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again try to reach a decision by conserfétisf a consensus decision again
fails, a decision can only be reached by a two-thirds majority of the states
present and votingf®

341. Id. art. 8.6.

The Meeting of the State or the Special Meeting of the States Parties, as
the case may be, shall first determine whether to consider the matter fur-
ther, taking into account all information submitted by the States Parties
concerned. The Meeting of the States Parties or the Special Meeting of
the States Parties shall make every effort to reach a decision by consen-
sus.

Id.

342. Id. art. 8.6. “If despite all efforts to that end no agreement has been reached, it
shall take this decision by a majority of States Parties present and vdting.”

343. Id. art. 8.8. “If further clarification is required, the Meeting of the States Parties
or the Special Meeting of the States Parties shall authorize a fact-finding mission and
decide on its mandate by a majority of States Parties present and vddng.”

344. 1d. arts. 8.18-8.20.

The Meeting of the States Parties or the Special Meeting of the States
Parties shall consider all relevant information, including the report sub-
mitted by the fact-finding mission, and may request the requested State
Party to take measures to address the compliance issue within a specified
period of time. The requested State Party shall report on all measures
taken in response to this request.

The Meeting of the States Parties or the Special Meeting of the States

Parties may suggest to the States Parties concerned ways and means to
further clarify or resolve the matter under consideration, including the
initiation of appropriate procedures in conformity with international law.
In circumstances where the issue at hand is determined to be due to cir-
cumstances beyond the control of the requested State Party, the Meeting
of the States Parties or the Special Meeting of the States Parties may rec-
ommend appropriate measures, including the use of cooperative mea-
sures referred to in Article 6.

Id.
345. Id. art. 8.20. “The Meeting of the States Parties or the Special Meeting of the

States Parties shall make every effort to reach its decisions referred to in paragraphs 18 and
19 by consensus . . . 1d.

346. Id. (saying that if not by consensus then “by a two-thirds majority of States Parties
present and voting”).

The Ban also has an article controlling the settlement of disputes, but itis very brief and
contains no specific procedureSee idart. 10;,cf. Amended Protocol lsupranote 30, art.
14.4. 1tis likely that member states will follow the procedure in Article 8 to settle disputes.
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The ban officially came into effect on 1 March 1999, six months after
the 40" nation ratified it2*” As of March 1999, sixty-five of the 133 sign-
ing nations have actually ratified the docum@ft.The state parties are
required to meet annually to discuss any issue relevant to th&#Baive
years after the Ban enters into force, the parties will have the first review
conference to discuss and decide any relevant iSSuémportantly, only
after entry into force can a party propose amendments to th&Ban.

Article 20 allows each signing party “in exercising its national sover-
eignty” to withdraw from the Conventiofi? The withdrawal, however,

347. Landmine Barsupranote 30, art. 17.1. “This Convention shall enter into force
on the first day of the sixth month after the month in which tHeid€trument of ratifica-
tion, acceptance, approval or accession has been depodifledSee alsdClare Nullies,
U.N. Land-Mine Treaty Takes Effectd/asH. Post, Mar. 1. 1999available at<http://
www.washingtonpost.com/wp-svr/digest/intoo5.htm

348. To track the progress of the ban access <http://www.ick] segl44 Gne. Rec.
S10,576 (daily ed. Sept. 18, 1998) (statement of Sen. Leahy) (memorializing the fortieth
ratification of the Landmine Ban).

349. Landmine Barsupranote 30, art. 11.

1. The States Parties shall meet regularly in order to consider any matter
with regard to the application or implementation of this Convention,
including:

a. The operation and status of this Convention;

b. Matters arising from the reports submitted under the provisions

of this Convention;

c. International cooperation and assistance in accordance with

Avrticle 6;

d. The development of technologies to clear anti-personnel mines;

e. Submissions of States Parties under Article 8; and

f. Decisions relating to submissions of States Parties as provided for

in Article 5.
2. The First Meeting of the States Parties shall be convened by the Sec-
retary-General of the United Nations within one year after the entry into
force of this Convention. The subsequent meeting shall be convened by
the Secretary-General of the United Nations annually until the first
Review Conference.
3. Under the conditions set out in Article 8, the Secretary-General of the
Untied Nations shall convene a Special Meeting of the States Parties.
4. States not party to this Convention, as well as the United Nations,
other relevant international organizations or institutions, regional orga-
nizations, the International Committee of the Red Cross and relevant
non-governmental organizations may be invited to attend these meetings
as observers in accordance with the agreed Rules of Procedure.

Id. Cf.Amended Protocol lisupranote 30, art. 13.
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will not take effect until six months after submitting an instrument of with-
drawal. If the withdrawing nation is involved in an armed conflict within
this six-month waiting period, the withdrawal is of no eff&ét.

350. Landmine Barsupranote 30, art. 12.

1. A Review Conference shall be convened by the Secretary-General of
the United Nations five years after the entry into force of this Conven-
tion. Further Review Conferences shall be convened by the Secretary-
General of the United Nations if so requested by one or more of the
States Parties, provided that the interval between Review Conferences
shall in no case be less than five years. All States Parties to this Conven-
tion shall be invited to each Review Conference.
2. The purpose of the Review Conference shall be:

a. To review the operation and status of this Convention;

b. To consider the need for the interval between further Meetings of
the States Parties referred to in paragraph 2 of Article 11;

c. To make decisions on submissions of States Parties as provided
for in Article 5; and

d. To adopt, if necessary in its final report, conclusions related to the
implementation of this Convention.
3. States not party to this Convention, as well as the United Nations,
other relevant international organizations or institutions, regional orga-
nizations, the International Committee of the Red Cross and relevant
non-governmental organizations may be invited to attend each Review
Conference as observers in accordance with agreed Rules of Procedure.

Id. Cf.CCW,supranote 100, pmbl., art. 8.

351. Landmine Barsupranote 30, art. 13. “At any time after the entry into force of
this Convention any State Party may propose amendments to this Convelation.”

352. Id. art. 20.2.

Each State Party shall, in exercising its national sovereignty, have the
right to withdraw from this Convention. It shall give notice of such with-
drawal to all other States Parties, to the Depositary and to the United
Nations Security Council. Such instrument of withdrawal shall include
a full explanation of the reasons motivating this withdrawal.

Id.
353. Id. art. 20.3.

Such withdrawal shall only take effect six months after the receipt of the
instrument of withdrawal by the Depositary. If, however, on the expiry

of that six-month period, the withdrawing State Party is engaged in an
armed conflict, the withdrawal shall not take effect before the end of the
armed conflict.

Id. Cf.CCW,supranote 100, pmbl., art. 9.
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b. Analysis

Much of what is good about the Landmine Ban is borrowed from
Amended Protocol Il. The drafters of the Ban recognized and acknowl-
edged the legitimacy of Amended Protocol Il, endorsing the Protocol in the
Ban’'s preamblé>* Moreover, the Ban’s drafters capitalized on the
improved-Amended Protocol Il by adopting wholesale many of the Proto-
col's provisions. For example, several of the definitions in the Ban are
identical to those within the Protoctf Much of the Ban’s Article 6,
international cooperation and assistance, is taken verbatim from Amended
Protocol II's Article 11, technological cooperation and assistét¥carti-
cles 9 and 10 of the Ban borrow heavily from the Protocol’s Article 14.
Directly referencing Amended Protocol ¥’ the Ban has identical
requirements for the marking, monitoring, and cordoning off anti-person-
nel mines from civiliang>8

In other areas the Ban expands upon Amended Protocol Il. Several
of these expansions are improvements on the Protocol. Most significant
among these are the administrative controls that are contained within the

354. Sed_andmine Bansupranote 30, pmbl. (“Calling for the early ratification of this
Protocol by all countries which have not yet done so . . ..").

355. Compare the Ban'’s definitions in Article 2 with the Amended Protocol’s defini-
tions in Article 2. The Ban has far fewer definitions. Both have identical definitions, how-
ever, for “mine” and “anti-handling,” while the definitions for “anti-personnel mine” and
“transfer” are nearly identicaBut seeSpinelli Lettersupranote 32 (calling the use of the
word “primarily” in Amended Protocol Il “a world of substantive difference”).

356. See supranotes 274-277, 316-320 and accompanying text.

357. See supraotes 282-287 and accompanying text.

358. Landmine Barsupranote 30, art. 5(2).

2. Each State Party shall make every effort to identify all areas under its
jurisdiction or control in which anti-personnel mines are known or sus-
pected to be emplaced and shall ensure as soon as possible that all anti-
personnel mines in mined areas under its jurisdiction or control are
perimeter-marked, monitored, and protected by fencing or other means,
to ensure the effective exclusion of civilians, until all anti-personnel
mines contained therein have been destroyed. The marking shall at least
be to the standards set out in the Protocol on Prohibitions or Restrictions
on the Use of Mines, Booby Traps and Other Devices, as amended on 3
May 1996, annexed to the Convention on Prohibitions or Restrictions on
the Use of Certain Conventional Weapons Which May Be Deemed to Be
Excessively Injurious or to Have Indiscriminate Effects.

Id. Cf.Amended Protocol lisupranote 30, technical annex, art. 4.
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Ban. For instance, Article 5’s provisions for gaining an extension to clear
minefields mandates a detailed set of steps that member states must com-
plete39 Article 10 in Amended Protocol Il has no such extension provi-
sion, largely because the Protocol contains no deadline for clearing
minefields3%° Theoretically, the clearing could continue forever. The Ban
also possesses extremely detailed transparency measures in Article 7,
while Amended Protocol Il is silent on the subj&étLikewise, the Ban's
Article 8, facilitation and clarification of compliance, is without analogy in
the ProtocoP®? By requiring these additional hoops, the drafters of the
Ban close possible loopholes in Amended Protocol Il and facilitate the
ability of nations to monitor each other’s compliance.

The Landmine Ban, however, suffers from two fundamental flaws:
(1) the Ban'’s scope is over inclusive in that it takes “smart” mines, legiti-
mate weapon&3from the responsible uset¥and (2) as a practical mat-
ter, the Ban'’s scope is under inclusive in that it will fail to remove the
“dumb” mines from rogue nations and insurgents who are the current abus-
ers of the weapon.

First, the Ban will remove anti-personnel landmines from non-abus-
ers like the United States. The current United States landmine policy
offers a classic example of responsible mine’és&he United States uses
“smart” mines everywhere except the Korean D¥ZIn the DMZ and in
other similar areas, such as the former border between Eastern and Western
Europe during the Cold War, landmines have a legitimate long-term role
justifying continued use of “dumb” miné%’ The remainder and bulk of

359. See supranote 314 and accompanying text.

360. See supraotes 272-273 and accompanying text.

361. See supranotes 321-333 and accompanying tege generallAmended Proto-
col Il, supranote 30.

362. See supranotes 334-346 and accompanying tege generalldmended Proto-
col ll, supranote 30.

363. The argument being that to the degree that anti-personnel landmines are neces-
sary, they are also legitimat&ee suprat. Ill.

364. See infranote 365-378 and accompanying text, pt. V.

365. Professor R.J. Araujo concedes that one may justify the use of landmines relying
on the principles gfus in bellg but he argues that once that the justification disappears “at
the conclusion of the conflict (or its relocation to a different theater of operation).” Araujo,
supranote 52, at 4. His argument has little relevance when applied to the United States use
of mines, which self-destruct or self-neutralize after a short ti&s® infranotes 367-375
and accompanying text.

366. SeeSheltonsupranote 83. United States forces also used to have “dumb” mines
surrounding the base at Guantanamo Bay, Cuba. They were removed to comply with Pres-
ident Clinton’s 16 May 1996 policy statement concerning landmines.
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U.S. landmines are laid en masse and in plain sight above ground by air
forces, artillery, or combat engineer asséts.

United States mines are programmed to self-neutralize, self-destruct,
or self-deactivate within houf§? and they accurately perform that task
over 99.99% of the tim&’° making the advent of a hazardous dud
extremely raré’? If the rest of the world modeled their use of anti-person-
nel mines after the United States, then mines would only claim one civilian
casualty every three yea®. Obviously, the unmarked and invisible “kill-
ing fields,” responsible for the death of thousands of innocents, are not the
result of this type of mining’3

367. PoeerTs& WiLLiaMs, supranote 49. These mines have been called the silent sen-
tinels, protecting the boundaries between the free and the oppressed. To ignore this reality
is to be shortsighted and without historical perspecteeMathesonsupranote 100, at
159 (“Russia, China, India, and Pakistan refused to even consider a total ban because they
depend heavily on [anti-personnel mines], particularly [for] the defense of borders areas.”).
Because these mines are confined to narrow strips of “No Man’s Land,” they pose little dan-
ger to civilians. SeeEfaw, supranote 65, at A15.But seeMcCall, supranote 11, at 279
(saying that mines are not “silent sentries” when used in terrorizing manner against civil-
ians). The United States has expressed an interest in doing away with the mines if “alter-
native technologies” can be devised and an adequate amount of time is given for a transition
after the technologies are developed. She#opranote 83.

368. SeeU.S. DeP 1 oF ARMY, FELD ManuAL 5-102, @UNTERMOBILITY (14 Mar. 1985);
see alsaMicCall, supranote 11, at 240. Many of these mines are remotely delivered by
necessity.SeeEkberg,supranote 83, at 156-57 (“During hostilities, the ability to deploy
rapidly and to position a considerable obstacle to enemy movement can only be accom-
plished though the use of remotely delivered mines.”); Walimranote 36, at 12 (“Any
potential threat to civilians posed by . . . mines is further reduced . . . by the fact that the
mines are dropped by aircraft or artillery and sit on the surface of the ground.”).

369. Anti-personnel mines, used by the United States, are designed to self-destruct
within four hours. Sherman Letteypranote 101.

370. Robert Sherman observes: “Our actual self-destruct rate in test[ing] is zero, if you
allow a one-hour margin for error. We had one test in more than 32K that was one hour
late.” Shermansupranote 101. “The self-deactivation failure rate, both in theory and
practice, is zero.ld. See als&pinelli Lettersupranote 32. These mines do an internal
circuitry test upon deployment; if the mine is not functioning correctly, it immediately self-
destructs.See id.

Others claim that smart mines do not always work, pointing specifically to the Area
Denial Anti-personnel Mines (ADAM) that deliver 36 mines at a time by artill&ge
MccCall, supranote 11, at 240. John Ryle notes that “even a one-per-cent failure rate will
leave tens of thousands of unexploded munitions . ld. &t n.55 (quoting John Ryl&he
Invisible EnemyTHe New Yorker, Nov. 29, 1993, at 130). Nevertheless, McCall admits
that mines may remain a viable weapon if the neutralization rate is higher or they are man-
ufactured with enough metal for easy detectiSBeeMcCall, supranote 11, at 272.
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Second, the Landmine Ban leaves anti-personnel mines in the hands
of rogue nations and terrorists. The anti-personnel mines that are killing
and wounding thousands of civilians each year are not mines deployed by
the United State¥* Rather, they are the mines planted during conflicts
such as the ones in Afghanistan, Angola, Bosnia-Herzegovina, Cambodia,
Irag, and Mozambiqu&?® Interestingly, none of these nations, or the war-
ring factions within them, is a signatory to Protocol Il or the Amended Pro-
tocol I, and each has blatantly disregarded the humanitarian spirit behind
the ProtocoP’® Instead, the conflicts involving these countries have often
been characterized by the intentional targeting of civilians with buried and
booby-trapped mine¥! Therefore, little reason exists to believe that they
will honor an outright ban, even if one is implement&d.

371. Critics, such as James Dunnigan, point out that “a large number of self-destruct
mines did not work when first used on a wide scale in Kuwait. About 10% of mines stayed
active beyond their self-destruct deadline, causing casualties long after the fighting has
been successfully concluded.” ulihican, supranote 50, at 68. But Robert Sherman
responds that though about 1700 FASCAM “smart” mines failed to self-destruct in Desert
Storm, they either passively self-deactivated or failed to araerMaN, supranote 34.

Either way, the mines were rendered harmless. He points out, however, that, theoretically,
the danger is never completely gorid. A remote chance exists that a mine that failed to
arm may, at some unpredictable point, arm and become lethal for the “design laildilife.”
This could occur “only if the glass acid vial neither broke nor remained intact when the
mine was laid, but rather cracked upon laying and broke at a later ticheThis remote
possibility has been dubbed the “La Traviata Effect” after the Italian opera in which the her-
oine, seemingly dead, revives for one last alia. Mr. Sherman knows of no instance of

this occurring.Id.

Companies who produce “smart” landmines that malfunction seemingly have little
incentive to improve their product, short of international |1&eeEkberg,supranote 83,
at 164. If a company produces defective mines, soldiers can successfully sue neither the
military nor the manufactureSeeFeres v. United States, 340 U.S. 135 (1950) (stating the
Feresdoctrine that service members cannot sue the military); McKay v. Rockwell Int'l
Corp, 704 F.2d 444 (9Cir. 1983) (stating that the “government contract defense” extends
immunity to contractors who manufacture defective products); Ekbepganote 83, at
164.

372. SeeSherman Lettegsupranote 34 see alsdathesonsupranote 100, at 166 (“If
widely observed, the revised Protocol will limit that exposure to a few months at most—in
effect, a reduction of more than 99%."). Others contend that the “smart” mine will never
be a viable option for poorer nations (and insurgent groups) because scatterable “smart”
mines cost up to 10 times more than the cost of a hand emplaced “dumbSadvcCall,
supranote 11, at 241 n.57. “Smart” mines are not so cheap. A scatterable mine with a self-
destruct mechanism was reported to be $Z¥eEkberg,supranote 83, at 166 n.72. The
Italian company Valsella Meccanotecnica S.p.A., however, has sold scatterable mines for
as little as $3 to $171d.

373. SeeWest & Reimersupranote 91, ch. 2 (saying that the United States’ “legiti-
mate use of APLs does not contribute to post-combat civilian casualties, which result from
the indiscriminate use of [non-self-destructing anti-personnel landmines].”).
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374. Some statistics, however, suggest that just fewer than 15% of uncleared “dumb”
mines were manufactured by the United Stat®eeHumaANITARIAN DEMINING PROGRAMS,
supranote 47, at 178. Some of these “dumb” mines, however, actually may be copies of
American models SeeDeabLy LEGAcY, supranote 46, at 54see als@wsley,supranote
45, at 218 (casting a “significant burden” on the United States for the landmine crisis). The
United States apparently sold over 7.5 million landmines between 1969 and 1992, but
between 1983 and 1992, the number of mines sold was only 1500@0221. As stated
earlier, a moratorium has forbade all sales and transfers of mines from the United States
since 1992 Seesuprapt. lll. Today, all new landmines are “smargeewillis, supranote
36, at 12. Though 10% of the mines in the U.S. inventory are “dumb,” these are only used
in the Korean DMZ.Id.

375. SeeALsToNET AL., supranote 84, at 18-6 (mentioning “the indiscriminate use of
anti-personnel landmines in internal conflicts in places such as Cambodia, Afghanistan,
Angola, Mozambique, and the former Yugoslavig8e alsd&Efaw, supranote 65, at A15.

376. Many of the nations that do have landmine problems are perennial international
law “bad boys,” not holding even to the agreements that they SigeMundy, supranote
91 (“There is . . . no reason to believe that there will be fewer anti-personnel landmines
employed in future conflicts by nations that do not adhere to the treaties they sign.”).

377. According to some reports, Angola, Guinea-Bisseau, and Senegal continue to use
anti-personnel mines, despite their signing of the Landmine Ba®Sherman Letter,
supranote 40; Barbara Crosset&egcurity Council Seeks Talks with Angola Over U.N. Mis-
sion, N.Y. Tives, Jan. 22, 199Qvailable at<http://www.nytimes.com/library/review/
archive> (reporting the widespread use of landmines in Angdi®e alsavicCall, supra
note 11, at 278 (pointing out that the world’s customary use of anti-personnel mines “partly
dictates against any absolute bar being placed on their use”).

378. “CCW allows for the continued military use of [anti-personnel mines], while
eliminating humanitarian drawbacks. Ergo, it's more likely to be observed by major land-
mine states.” Sherman Lettsypranote 34. See alsaMcCall, supranote 11, at 278
(“Because of the relative cheapness of mines as a weapon, “have-not” nations or rogue
regimes may also choose to accept the risk of sanctions, rather than give up land mine usage
altogether.”).
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V. Conclusion

Amended Protocol Il provides the most practical solution to the land-
mine crisis to date. The Protocol strikes a balance between meeting mili-
tary needs and protecting civiliafd$é? recognizing that correct
employment of anti-personnel landmines, rather than a wholesaf’ban,
strikes that balanc®! Mine expert, Robert Sherman, points out that “[t]he
root of the [anti-personnel landmine] problem is the fact that most mines,
by design function for decades after emplacemefit.”By contrast, the
U.S. armed forces’ current policy on the use of landmines conforms to the
mandates of the Amended Protoglallowing the employment of anti-
personnel mines, but only for valid purposes and only using mines that
self-neutralize, self-destruct, or self-deacti\?ife Thus, mines remain a
valuable and legitimate part of the United States’ military ars&pal.

While President Clinton claims that a global ban on anti-personnel
mines is one of his administration’s “top arms control priorities,” his stead-
fast refusal to sign the Landmine Ban is a recognition “that the United

379. SeeAry, supranote 50 (claiming that “[t]he balance between the military effec-
tiveness of mines and the environmental and humanitarian damage that they cause will con-
tinue to shape the debate” in the futu@it seeMicCall, supranote 11, at 259-60 (claiming
the rule of proportionality and against excessiveness points to the illegality of anti-person-
nel landmines).

380. Despite current military policy, the 1996 Foreign Operations Appropriation Act,
bans any United States use of anti-personnel landmines from February 1999 to February
2000. SeePub. L. No. 104-107.

381. For discussion of this balansegRoBerTs & WiLLiams, supranote 49, at 3-4.

382. Shermarsupranote 249 (emphasis added).

383. Under the War Crimes Act of 1996, a war crime is specifically defined to include
conduct contrary to the provisions of the Amended Protocol Il when that conduct results
the willful killing or serious injury of a civilian. 18 U.S.C. § 2401(c) (1994) (as amended
by 105 Pub. L. No. 118-583, 111 Stat. 23886fe als@wsley,supranote 45, at 223-27
(presenting the historical precedent for holding civilian landmine manufacturers liable for
war crimes under certain conditions).

384. WATEs, supranote 33, at 7-8.SeeRichard H. JohnsonWhy Mines? A Military
Perspectivein CLearING THE FiELDs (Kevin M. Cabhill, M.D. ed., 1995)But cf.RoBERTS &
WiLLiams, supranote 49 (arguing against legitimate use of landmir@s)pLy LEGAcy,
supranote 46, at 21-22 (quoting Deborah Shapl®&rsmise and Power: The Life and
Times of Robert McNamarand suggesting that one-fifth to one-third of all U.S. deaths in
Vietham were caused by U.S. landmines); Richard Wditking the Tightrope of Interna-
tional Humanitarian Law: Meeting the Challenge of Land Mijrie€LEARING THE FELDS
(Kevin M. Cabhill, M.D. ed. 1995)james F. DUNNIGAN & ALBERT A. NoFI, SHOOTING BLANKS
120 (1993) (making the bold assertion that “[m]Jost American casualties [in Vietham] were
from booby traps and mines”).

385. SeeNash,supranote 30, at 327.
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States has international commitments and responsibilities that must be
taken into account” before such a ban could be reaiffeAmended Pro-

tocol Il recognizes that as long as the militaries of the world see landmines
as an integral part of their arsenals, a complete ban of landmines will be
unachievablé®” As Robert Sherman writes: “At the end of the day, the
issue will not be the purity of the positions taken by many nations who are
notthe problem. The issue will be the future humanitarian practices of the
few nations whdavebeen the problenm?88

The Landmine Ban is also doomed to failure by economics—anti-per-
sonnel mines are low technology and easy to manufatuihis ease of
production makes verifying a ban virtually impossitfe.At an average
cost of five dollars eact! mines are the exact kind of weapon that impov-
erished nations or guerrillas resort to as tools of terror and attfffon.
Mines are the poor man’s weapon—"a high return, low cost investr#fént.”

Abusers realize that the cost of mine victims is far more extensive
than just putting a soldier in a body bag and shipping him K&l not

386. President's Messageipranote 46.

387. SeeShermansupranote 249.

388. Id. (emphasis added). This, of course, obviates a positive aspect of Amended Pro-
tocol Il, namely that “the broad participation of states—some directly linked to the ‘prob-
lems’ APL.” Spinelli Letter,supranote 32. SeeMcCall, supranote 11, at 275
(“Ultimately, however, the final test as to whether or not such measures [such as a ban] will
be effective is primarily one of the custom of nations.”).

[Blecause different antagonist may have quite different conceptions of
the objective of war and politics and the relationships between them or
they may live by different codes of chivalry or “fair play,” and because,
since the Industrial Revolution, the technology of weapons has changed
rapidly and competitively, key expectations about the “right way to
fight” have often been unstable or uncertain for certain weapons or cer-
tain types of tactics. . . . Throughout history, nations who feel that par-
ticular legal arrangements favor the enemy and discriminate against
them in some current of prospective conflict have struggled to replace
them with more advantageous arrangements.

Reisman & AnToniou, supranote 307, at xvii; (1994); Lordupranote 29, at 322 (discuss-

ing the 1868 St. Petersburg declaration prohibiting the use of dum dum bullets); McCall,
supranote 11at 230 n.5, 277 (citing other instances of proscribed or restricted weapons);
Captain J. Ashley RoaclEertain Conventional Weapons Convention: Arms Control Or
Humanitarian Law? 105 Mc. L. Rev. 3 (1984) (arguing that the meaning of international
law is ultimately determined by the practices of nations); Captain Paul A. Robbl€keJr.,
Legitimacy of Modern Conventional Weaparmty M. L. Rev. 95 (1976) (detailing histor-

ical efforts to ban or restrict certain weapons).
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killed, mine victims are usually maimed for life, thereby, draining the
opposition of money, manpower, and public sentimi&niConsequently,
mines have become the weapons of choice for rogue nations and insur-
gents—one they will continue to use even in the face of an international
ban3% As former Marine Commandant retired General Carl E. Mundy
claims, “It is fatuous to believe that an international accord, to say nothing
of unilateral U.S. restraint in fielding self-destructing [anti-personnel land-
mines], will prevent such predations in the futut¥.”Thus, one can see
that if the United States signed the ban, it would not result in greater lives
saved, but rather in more lives lost, with American soldiers absorbing
many of the casualtie’$®

United States minefields usually consist of anti-tank mines sur-
rounded by anti-personnel min&8. The anti-tank mines are crucial to

389. As evidenced by the estimated 500,000 to 750,000 homemade mines currently
deployed in the BalkansSee supraiotes 115-117 and accompanying text. Most third
world countries can easily mass-produce mirgseOwsley,supranote 45, at 207.

The huge existing stockpiles of mines in the arsenals of the world’s
armies almost certainly guarantee that mines will be available some-
where for use by somebody (and some mines will undoubtedly be used,
despite the threat of international bans and sanctions) well into the twen-
tyfirst [sic] century, even if their production were to be completely shut
off today.

MccCall, supranote 11, at 278.

390. SeeMundy, supranote 91 (saying that “there is not a way to verify a ban on pro-
duction and stockpiling of something as easily and inexpensively manufactured as land-
mines”). But seelightfoot, supranote 83, at 1561-62 (arguing that a total ban is the only
solution because it is more easily enforced than the Protocols).

391. Lightfoot,supranote 83, at 1561-62.

392. Id. at 3-4. See alsdroBerTs& WiLLiAmMs , supranote 49.

393. SeeAndrew C.S. Efawiand Mines Have Strategic Value , L.A. Tives, Sept.

11, 1997, at B9.

394. SeeAndrew C.S. EfawlLand Mines Should Be Limited, Not Bann&de Sun
(Balt.), Sept. 9, 1997, 17A.

395. RoBERTS & WiLLiams, supranote 49, at 5 (“Many kinds of anti-personnel land-
mines are designed specifically to maim, a tactic that is deliberately designed to overload
an enemy’s logistical system.§eeDeabLy LEGAcY, supranote 46, at 95 (quoting a land-
mine advertisement as saying that “operating research has shown that it is better to disable
the enemy than to kill him”).

396. SeeAry, supranote 50 (saying that landmines’ “continued use and the failure of
the international community to impose effective restrictions is an indication of their mili-
tary usefulness . . .").

397. SeeMundy, supranote 91.See alsdVillis, supranote 36, at 12 (calling the ban
“not elegantly simple, but simply naive”).

' u
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U.S. success on the modern day battleftéldThey accounted for over
one-third of all tank casualties during World War Il and over two-thirds of
all vehicle casualties in Vietnaff! But because anti-tank mines require
several hundred pounds of pressure or exposure to a large magnetic field
to detonate, they are worthless without anti-personnel mines in the same
minefield 402

Without anti-personnel mines to “protect” the anti-tank mines, the
enemy could simply walk in, pick up the anti-tank mines (possibly to use
against U.S. forces later) and roll right throdgh.Critics say that anti-
handling device4* which the Landmine Ban allows, could do this job just
as effectively?®® Yet anti-handling devices may prevent sappers from sim-
ply picking up anti-tank mines, but these devices will not stop a dis-
mounted breach of the minefiet®® The breachers only have to use
explosives to quickly clear a lane through the fféfd.

The United States current landmine policy has not and will not result
in mass civilian casualtie¢§® The U.S. policy saves lives, the lives of U.S.

398. Some Vietnam veterans and scholars argue that American mines were used more
effectively by the Viet Cong against the United States than by the United States against the
Viet Cong SeeKroesensupranote 99. But retired General Kroesen maintains that the
mines used against Americans using American material were most often booby trapped
hand grenades and artillery shelld.; see alsd42 Gone. Rec. S3420-21 (daily ed. Apr.

17, 1996) (statement of Senator Leahy that 7400 American soldiers were killed by land-
mines in Vietham).

399. SeeWillis, supranote 36, at 12-14; Efawupranote 65, at A15

400. SeeEfaw, supranote 65, at A15.

401. SeeDunnican & Nori, supranote 384, at 76ee alsdunnican, supranote 50,
at 80 (saying that anti-tank mines are cheap, the most feared anti-tank weapon and
accounted for over 20% of tank losses in WW 11).

402. SeeShelton,supranote 83 (stating that the ban would “deny use of our mixed
anti-tank munitions, which are critical to defeat enemy armored offensives see"#lso
DunniGan, supranote 50, at 68, 82 (saying anti-tank mines are commonly placed above
ground and used in conjunction with anti-personnel mines).

403. SeeEfaw, supranote 65, at A15; Willissupranote 36, at 14.

404. An anti-handling device is “a device intended to protect a mine and which is part
of, linked to, attached to, or placed under the mine and which activates when an attempt is
made to tamper with or otherwise intentionally disturb the mine.” LandminesBpra
note 30, art. 2.3.

405. United States studies have found anti-handling devices to be three to ten times
less effective in that role than anti-personnel landmirf@=eSherman Lettesupranote
34. GEN Mundy says the extension of the Ban to anti-personnel landmines that are being
used as anti-handling devices is “[o]ne of the most troubling aspects of the Ottawa land-
mine ban.” Mundysupranote 91.

406. SeeSpinelli Letter,supranote 32.
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service member®® Most recently, mines saved lives during Operation
Desert Stormt1® The Air Force hastily laid a large minefield in the face of
two advancing Iraqi division®! The minefield halted the Iragis and pro-
tected the vulnerable left flank of the U.S. VII Cofps.The Landmine
Ban would significantly degrade the armed forces’ ability to defend them-
selves in similar situations in the futdfé. Ultimately, a ban leaves mines

in the hands of the “bad guys” and our soldiers defens®ess.

407. See id(“AHD’s [anti-handling devices] prevent RE-USE of AT mines. . . .[while]
AP [anti-personnel] mines prevent RAPID DISMOUNTED BREACH of AT [anti-tank]
mines.”). Anti-personnel mines are similarly used to protect concrete anti-tank barriers.
SeeSteven Lee Myer©ne Step at a Time: Why Washington Likes Land MM&s TivEs,

Aug. 24, 1994vailable at<http://www.nytimes.com/library/review/archie

408. SeeEfaw,supranote 65, at A15.

409. SeeShelton,supranote 83 (saying any policy more restrictive than President
Clinton’s present policy “may endanger the lives of [U.S.] troops. . s€§;alsdMundy,
supranote 91 (1998) (saying that the landmine ban would “be extremely harmful to our
military personnel and their ability to perform their missions”).

410. SeeYaTEs, supranote 33, at 7-8;, Myersupranote 407.

411. SeeYAaTEs, supranote 33, at 7-8; Myersupranote 407.

412. SeeYaTEs, supranote 33, at 7-8; Myersupranote 407.

413. SeeEfaw, supranote 65, at A15; Willissupranote 36, at 14. General Shelton
writes, “It is unwise to take this force protection tool from field commanders while the
threat exists but alternatives do nold. Some legislators have suggested that a landmine
proscription could be lifted if the United States gets involved in a MdarGeneral Shelton
responds:

It makes little sense to have a law on the books if we would rescind it as
soon as the consequences become real. And unless or until it was
rescinded, U.S. commanders in the field could face an absurd choice:
Accept additional deaths and injuries to men and women of their com-

mand, or break the law.

Id.

414. Sed_ord, supranote 29, at 355 (saying that proscribing the use of landmines will
not work “[u]ntil the military usefulness of landmine warfare subsides”); McGafira
note 11, at 275. “Given current practices, the likelihood of successfully imposing a total
ban on the use of such weapons currently appears to be very low, pending changes in cus-
tom, clear rejection of the antipersonnel mine as legitimate weapon of war by conventional
military forces, and strict international enforcement of anti-mine moratolda.”
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A DANGEROUS GUESSING GAME
DISGUISED AS ENLIGHTENED POLICY:
UNITED STATES LAW OF WAR
OBLIGATIONS DURING MILITARY
OPERATIONS OTHER THAN WAR

MaJor TimoTHY P. BuLman?

I. Introduction

Imagine it is the year 2010. United States military forces are invited
to the tiny island state of Andar to help quell an insurgency and restore
peace and democracy. Acting unilaterally and following a bilateral secu-
rity agreement, U.S. forces deploy to Andar and immediately commence
patrolling in and around the capital city of Tamir.

During the third night of patrols, a firefight erupts on the outskirts of
Tamir pitting U.S. forces against the insurgents. The skirmish results in
one U.S. soldier being killed and three more wounded. United States
forces capture ten heavily armed insurgents wearing distinctive rebel uni-
forms. After receiving advice from his staff judge advocate, the U.S. com-
mander transfers all of the insurgents to local law enforcement authorities.
Once in the hands of the Andarians, the government indicts the insurgents
under the criminal laws of Andar.

Less than thirty days later, a local court tries and convicts the insur-
gents for murder and other terrorist acts stemming from the incident with
the U.S. forces. Ten days later, after denial of a direct appeal to the presi-
dent of Andar for clemency, all ten rebels are publicly executed by firing
squad in the capital city. United States forces attend, but do not participate
in, the execution.

1. United States Marine Corps. Currently assigned as the Deputy Counsel, Pacific
Area Counsel Office, Marine Corps Base Camp Smedley D. Butler, Okinawa, Japan.
LL.M., 1998, The Judge Advocate General’s School, United States Army, Charlottesville,
Va.; J.D., 1991, Notre Dame Law School; B.A., 1988, State University of New York at
Albany. Formerly assigned Officer-In-Charge, Legal Assistance Branch, Marine Corps
Recruit Depot, San Diego, California, 1996-1997; Military Justice Officer, Marine Corps
Recruit Depot, San Diego, California, 1995-1996; Trial and Defense Counsel, Camp
Pendleton, California, 1992-1995. This article was written in partial completion of the
Master of Laws requirements while a student, 46th Judge Advocate Officer Graduate
Course, The Judge Advocate General's School, United States Army, Charlottesville, Vir-
ginia.
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Il. The Issues

This article answers four primary questions. First, is it possible that
current U.S. policy regarding application of the law of war to Military
Operations Other Than War will ripen into customary international law
binding on the United States? Second, if the U.S. law of war policy has
attained the status of customary international law, what is the significance
for the United States? Third, are there any shortcomings in current U.S.
policy regarding applying the law of war to Military Operations Other
Than War? Fourth, should any changes be made to current U.S. policy that
applies the law of war to Military Operations Other Than War?

Although, concededly, the introduction depicts a highly provocative
and improbable scenario, it is merely intended to illustrate a single point:
the law of wat plays a profound role in regulating military conduct during
Military Operations Other Than WAar.This is not surprising considering
that the law of war was originally designed to apply to international armed

2. Also referred to as the law of armed conflict or humanitarian SseJulianne
Peck, NoteThe U.N. and the Laws of War: How Can the World’s Peacekeepers Be Held
Accountable? 21 SracuseJ. NT'L L. & Com. 283, 295 (1995).

The Hague and Geneva Conventions embody the laws of war, referred
to as thgus in bello The Hague Conventions are a series of treaties con-
cluded at the Hague in 1907, which primarily regulate the behavior of
belligerents in war and neutrality, whereas the Geneva Conventions are
a series of treaties concluded in Geneva between 1864 and 1949, which
concern the victims of armed conflict. In 1977 two Protocols to the 1949
Geneva Conventions, which further developed the protection of victims
in international armed conflicts and expanded protections to victims of
non-international armed conflict, were opened for signature, but were
not as universally accepted.

Id.

One military commentator noted that the core body of the international law of war
includes the Geneva Convention for the Amelioration of the Condition of the Wounded and
Sick in Armed Forces in the Fieldpened for signaturdug. 12, 1949, 6 U.S.T. 3114, 75
U.N.T.S. 31; Geneva Convention for the Amelioration of the Condition of Wounded, Sick,
and Shipwrecked Members of the Armed Forces at §sened for signaturdug. 12,

1949, 6 U.S.T. 3217, 75 U.N.T.S. 85; Geneva Convention Relative to the Treatment of Pris-
oners of Warppened for signaturdug. 12, 1949, 6 U.S.T. 3316, 75 U.N.T.S. 287 [herein-
after Convention on Prisoners of War]; Geneva Convention Relative to the Protection of
Civilians in Time of Warppened for signaturAug. 12, 1949, 6 U.S.T. 3516, 75 U.N.T.S.
287;seeMajor Michael A. NewtonContinuum Crimes: Military Jurisdiction Over For-

eign Nationals Who Commit International Crimé&83 M. L. Rev. 1, 2 n.4 (1996) For a
concise history of the development of the law of war from Richard Coeur de Lion to the
Lieber CodeseeMajor Scott R. MorrisThe Laws of War: Rules by Warriors for Warriprs
ARrRMY Law., Dec. 1997, at 4.
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conflict, not internal insurgencies, civil wars, peacekeeping operations, or
humanitarian missiorfs.

This article examines the U.S. policy of applying the law of war to
Military Operations Other Than War. To facilitate the examination, the
article first discusses the meaning and continuing importance of customary
international law. In particular, it focuses on both the potential conse-
guences of states making unilateral resolutions and the renewed vitality of
customary international law in the development of the law of war. Next,
the article addresses the U.S. law of war policy in Military Operations
Other Than War. After examining U.S. policy, the article turns to recent
U.S. practice in Military Operations Other Than War, ranging from Oper-
ation Urgent Fury in Grenada to Operation Joint Endeavor in the former
Yugoslavia. The article then analyzes the significance of these different
operations and explains their interrelationship.

3. The Joint Chiefs of Staff define Military Operations Other Than War as “[o]pera-
tions that encompass the use of military capabilities across the range of military operations
short of war. These military actions can be applied to complement any combination of the
other instruments of national power and occur before, during, and after war.Joilir
CHIEFS OF STAFF, JoINT PuB. 1-02, B¥P' 17 oF DEFENSEDICTIONARY OF MILITARY & A SSOCIATED
Terwms 265 (23 Mar. 1994). The purposes of Military Operations Other Than War are to
“promote national security and protect national interestse’' JJINT CHIEFS OF STAFF, JOINT
Pug. 1, DINT WARFARE OF THE ARMED FORCESOF THE UNITED STATES, v (10 Jan. 1995). The
U.S. Army defines operations other than war as “military activities during peacetime and
conflict that do not necessarily involve armed clashes between two organized forces.” U.S.
Der 1 oF ArRMY, FELD MaNuAL 100-5, @ErATIONS 2-0 (14 June 1993).

4.  Article 2 common to all four Geneva Conventions of 1949 states that the Conven-
tions apply to “all cases of declared war or any other armed conflict which may arise
between two or more of the High Contracting Parties . . . (and) to all cases of partial or total
occupation . . . .” This is the test for determining when the entire body of the law of war
becomes applicable to a confli@eeProsecutor v. Tadic, case No. IT-94-1-AR72, Appeal
on Jurisdiction (Oct. 2, 1995gprinted in35 I.L.M. 32 (1996) (analyzing the applicability
of the law of war to the conflict in the former Yugoslavia). Conversely, Common Article 3
to the Geneva Conventions is the only article of the Conventions that applies, as a matter
of law, during noninternational armed conflicts. Essentially, Article 3 proscribes humane
treatment for all noncombatants and obligates the collection of the wounded and sick. In
addition, it prohibits violence to life and limb, murder, mutilation, cruel treatment and tor-
ture, the taking of hostages, outrages on personal dignity, and summary executions during
internal armed conflicts.
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Ill. Customary International Law

A. Traditional View of Customary International Law
1. International Approach

States create customary international law by following a general and
consistent practice, which is motivated by the conviction that international
law requires that conduét.To form customary international law, states
must meet a two-prong testThe first prong is an act or actual practice of
states. The second prong is the belief by states that they are acting under
a legal obligation, also known aginio juris.”

State practice is the most concrete element of customary international
law.2 To become binding, the practice must be consistent, settled, constant,
and uniform, but need not be univer¥ahccordingly, there is no precise

5. ResTATEMENT (THIRD) OF THE FOREIGN RELATIONS OF THE UNITED StAaTES 8102(2)
(1987); see, e.g.Statute of International Court of Justice, art. 38(1)(b) (defining interna-
tional custom “as evidenced of a general principle accepted as law”); Asylum (Colom. v.
Peru), 1950 I.C.J. 266, 276 (Nov. 20) (explaining that for customary international law to
form, the Colombian government must prove that the rule invoked by it is in accordance
with a constant and uniform usage practiced by the states in question, and that the usage is
the expression of a right appertaining to the state and a duty incumbent in theSgate).
generallyA. D’AmaTo, THE ConcepTor CusToMIN INTERNATIONAL Law (1971) (explaining
the development and scope of customary international law).

6. Jonathan I. Charndyniversal International Law87 Au. J. NT'L L. 529, 536
(1993). Noting:

Customary international law is the product of state practiceopimio

juris. A norm of international law is established if states act in confor-
mity with it and the international community accepts that norm as oblig-
atory under law. This development may take some time or it may happen
quickly. States, acting through their officials, participate in the evolution
of this law by their behavior and by conceptualizing their behavior as
obligated under international law. Some maintain that individual states
must accept the norm as law. But clearly acceptance is required only by
the international community and not by all individual states.

Id.

7.  ResTATEMENT (THIRD) OF THE FOREIGN RELATIONS OF THE UNITED StATES, 8102 cmt.
c, at 25 (“For a practice to become a rule of customary international law it must appear that
the states follow the practice from a sense of legal obligatieini¢ juris sive necessita-
tis).”). Seeleslie DeakCustomary International Labor Laws and their Applicability in
Hungary, Poland, and the Czech RepulfiguLsa J. Gwmp. & INT'L L. 1, 9 (1994) (explain-
ing thatopinio jurisis the element that transforms a simple practice or custom into public
international law).
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formula to indicate how widespread a practice must be before it evolves
into customary international law. It should, however, reflect wide accep-
tance among the states involved in the relevant actiitin some
instances, a practice followed by a few states can create a rule of customary
international law, if there is no practice that conflicts with the Yule.

The key to understanding how customary international law is formed
lies in the distinction between the concepts of “custom” and “us@gas’
a term of art, “custom” requires a clear and continuous habit of doing cer-
tain acts under the conviction that they are obligatory under international
law (opinio juris).!® In contrast, “usage” refers to a habit of doing certain
acts without a conviction that the conduct is required under international
law.** A practice initially followed by states as a matter of courtesy, habit,
or policy may evolve into international law when the states generally come
to believe that they are legally obligated to comply witfi iDetermining
when state practice has ripened into binding customary international law
has never been easy to objectively quanfiffRather, the developmental
process depends on subjective interpretations of the facts and motives of
state officialst’

8. Deak,supranote 7, at 6See alsdichael AkehurstCustom As A Source of Inter-
national Law 47 Brit. Y.B. INT'L L. 18 (1977).

State practice means any act or statement by a state from which views
about customary law can be inferred; it includes physical acts, claims,
declarationsn abstactqsuch as general Assembly resolutions), national
laws, national judgments and omissions. Customary international law
can also be created by the practice of international organizations and (in
theory, at least) by the practice of individuals.

Id.

9.  Prosper WeilTowards Relative Normativity in International Law77 Av. J.
INT'L L. 413, 433 (1983)see generallgihl, The Legal Character and Sources of Interna-
tional Law 1 San. Srup. L. 51, 76-77 (1957) (explaining that not every state practice con-
stitutes custom).

10. ResTATEMENT (THIRD) OF THE FOREIGN RELATIONS OF THE UNITED STATES, at 25.

11. Akehurstsupranote 8, at 18 (arguing to require otherwise would make the cre-
ation of new customary international law an intolerably difficult process).

12. 1 L. ®prenHEM, INTERNATIONAL LAW, A TrReATISE (PEACE), 26 (H. Lauterpacht ed.,
8th ed. 1955).

13. 1d.

14. Id.
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2. American Judicial Treatment of Customary International Law

The United States Constitution does not expressly recognize custom-
ary international law as a source of domestic'faws early as 1815, how-
ever, the United States Supreme Court acknowledged that the law of
nations was a “great source” of IaW.In 1900, the Supreme Court
unequivocally pronounced that “international law is part of our fAw.”

To determine the scope of customary international law, the Supreme
Court looked to the customs and usages of civilized nations as evidenced
by the works of jurists and commentatétsin Filartiga v. Pena-Iralg??
the Second Circuit interpreted these earlier Supreme Court decisions to
mean that federal courts must analyze international law “not as it was in
1789, but as it has evolved and exists among the nations of the world

15. ResTATEMENT (THIRD) OF THE FOREIGN RELATIONS OF THE UNITED STATES, at 25. See
OpPPENHEIM Supranote 12, at 27.

As usages have a tendency to become custom, the question presents
itself, at what time does a usage turn into custom? This question is one
of fact, not of theory. All that theory can say is this: Whenever and as
soon as a line of international conduct frequently adopted by States is
considered legally obligatory or legally right, the rule which may be
abstracted from such conduct is a rule of customary international law.

Id.
16. Charneysupranote 6, at 545 (explaining that proofagfinio jurisand state prac-
tice has never been objectively evident).

17. Id. But seé. AKeHURST, A MODERN INTRODUCTIONTO INTERNATIONAL LAw 25 (6th
ed. 1987).

The main evidence of customary law is to be found in the actual practice
of states, and a rough idea of a state’s practice can be gathered from pub-
lished material-from newspaper reports of actions taken by states, and
from statements made by government spokesmen [sic] to Parliament, to
the press, at international conferences and at meetings of international
organizations; and also from a state’s law and judicial decisions, because
the legislature and the judiciary form part of a state just as much as the
executive does.

Id.

18. The Supremacy Clause of the Constitution, however, does recognize that “all
Treaties . . . shall be the supreme Law of the Land; and Judges in every State shall be bound
thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstand-
ing.” U.S. Gnst. art VI, § 2.
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today.”®® Thus, under U.S. jurisprudence, customary international law is
ever-changing.

19. Thirty Hogshead of Sugar v. Boyle, 13 U.S. (9 Cranch) 191, 198 (1815). In deliv-
ering the opinion, Chief Justice Marshall wrote:

The law of nations is the great source from which we derive those rules,
respecting belligerent and neutral rights, which are recognized by all civ-
ilized and commercial states throughout Europe and America. This law
is in part unwritten, and in part conventional. To ascertain that which is
unwritten, we resort to the great principles of reason and justice: but, as
these principles will be differently understood by different nations under
different circumstances, we consider them as being, in some degree,
fixed and rendered stable by the series of judicial decisions. The deci-
sions of the courts of every country, so far as they are founded on a law
common to every country, will be received, not as authority, but with
respect. The decisions of the courts of every country show how the law
of nations, in the given case, is understood in that country, and will be
considered in adopting the rule which is to prevail in this.

Id.

20. The Paquete Habana, 175 U.S. 677 (1900). This case arose from the challenge to
the U.S. seizure of a Spanish fishing vessel during the Spanish-American War on the
grounds that customary international law prohibited the seizure. In deciding the case, the
Supreme Court squarely addressed the issue of the relationship between customary interna-
tional law and U.S. domestic lawd.

21. Id. (“Such works are resorted to by judicial tribunals, not for the speculation of
their authors concerning what the law ought to be, but for trustworthy evidence of what the
law really is.”); ®e alsoUnited States v. Smith, 18 U.S. 153 (5 Wheat.) 153, 161-162
(1820) (explaining that the crime of piracy under the law of nations may be ascertained by
consulting the works of jurists, or by the general usage and practice of nations, or by judicial
decisions); Kadic v. Karadzic, 70 F.3d 232, 238 (2d Cir. 1995) (holding that under the Alien
Tort Claims Act, federal courts find norms of contemporary international law by consulting
works of jurists writing professedly on public law, by general usage and practice of nations,
or by judicial decisions recognizing and enforcing that law).

22. Filartiga v. Pena-Irala, 630 F.2d. 876, 881 (2d Cir. 1980). This case involved a
wrongful death action resulting from acts of deliberate torture. All of the parties to the suit
were citizens of the Republic of Paraguay and yet brought suit in the Federal District Court
for the Eastern District of New York under the Alien Tort Statute. On appeal, the Second
Circuit held that the Alien Tort Statute provided federal jurisdiction over the matter because
the alleged torturer was found and served with process by an alien within the borders of the
United States. The court further held that deliberate torture perpetrated under the color of
official authority violated universally accepted norms of international law.

23. Id.at 881.
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3. Emerging Trends In The Development of Customary International
Law

a. Unilateral Acts Of States

A state’s unilateral act may create, change, or modify customary
international law?* The Permanent Court of International Justice [herein-
after World Court] first recognized this principle in thastern Greenland
case?® The case involved a dispute between the Royal Danish government
and the Royal Norwegian government concerning the legal status of cer-
tain territories in Eastern GreenlatfdThe dispute arose after the Norwe-
gian foreign minister repeatedly told his Danish counterpart that Norway
would not contest Denmark on the question of Denmark’s sovereignty over
Greenland”’ At no time, however, did the Norwegian official declare that
Norway was acting under any perceived legal obligation to refrain from
occupying Greenland.

The issue before the court was whether the statements made by the
Norwegian official created an obligation binding under international law
that Norway must hond® Notwithstanding the absence of an expression
of opinio juris by the Norwegian minister, the court concluded that his
statements created a legally binding obligation on the Norwegian govern-
ment?® Consequently, Norway was estopffdom acting contrary to its
declared intent of acquiescing in Danish sovereignty over Greeflland.
The Eastern Greenlandase of 1933 is significant to the U.S. law of war
policy of 1998. The decision demonstrates that an international court
might enforce a state’s official pronouncements, even if the state did not
intend to reflecbpinio juris.

24. W.E. HbLpeER & G.A. BRENNAN, THE INTERNATIONAL LEGAL SvsTem (CASES AND
MATERIALS WITH EmMPHASIS ON THE AUSTRALIAN PERsPeEcTIVE 85 (1972). This also seems to
be a viable theory of international law development for the United SB&eReSTATEMENT
(THIRD) oF THE ForeIGN RELATIONS OF THE UNITED STATES, at 25 (1987) (discussing how a
practice initially followed by states as a matter or courtesy may become law).

25. Legal Status of Eastern Greenland (Nor. v. Den.), 1933 P.C.1.J. (ser. A/B) No. 53,
at 22 (June 18)See generall{pscar SvarlienThe Eastern Greenland Case In Historical
Perspectivel-74 (1964).

26. Seelegal Status of Greenland933 P.C.1.J. at 23.

27. 1d. at 73. Known as the Ihlen Declaration of 1919, the statement read in part, “I
told the Danish Minister today that the Norwegian Government would not make any diffi-
culty in the settlement of this questionltl. Later that year, the Norwegian Minister of
Affairs reiterated his country’s position on Greenland in a dispatch to the Danish Minister
by stating, “it was a pleasure to [sic] Norway to recognize Danish sovereignty over Green-
land.” Id.

28. Id. at 70-72.
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Over forty years later, the International Court of Justice renewed the
significance of unilateral acts by statesNoclear Test$? That case
involved a dispute between the government of New Zealand and the
French government concerning the legality of atmospheric nuclear tests
conducted by France in the South PacifidNew Zealand asked the court
to hold that French officials’ statements about the halting of nuclear testing
in the South Pacific prohibited France, under international law, from
resuming nuclear testing. The court remarked:

It is well recognized that declarations made by way of unilateral
acts, concerning legal or factual situations, may have the effect
of creating legal obligations. Declarations of this kind may be,
and often are, very specific. When it is the intention of the State
making the declaration that it should become bound according to
its terms, that intention confers on the declaration the character
of a legal undertaking, the State being thenceforth legally
required to follow a course of conduct consistent with the decla-

29. Id.at 73. Itis important to note that this conclusion matbased on a theory that
the Norwegian statements, although not acknowledgegia® juris, nonetheless served
as evidence of that factor. According to the court: “It follows that, as a result of the under-
taking involved in the Ihlen declaration of July 22nd, 1919, Norway is under an obligation
to refrain from contesting Danish sovereignty over Greenland as a whole fatidri to
refrain from occupying a part of Greenlandd. See alsdilitary and Paramilitary Activ-
ities (Nicar. v. U.S. ), 1986 I.C.J. 14, 384 (June 27). This case involved a dispute between
the United States and Nicaragua concerning U.S. support fGotiteasagainst the Nica-
raguan government. In a lengthy opinion, the World Court condemned the U.S. support for
the Contrason numerous grounds, including the U.S. breach of its obligation under cus-
tomary international law not to intervene in the affairs of another state. In an often ignored
part of the opinion, the court ruled against Nicaragua on an issue related to the unilateral
acts doctrine. Specifically, the court held that the Junta government of Nicaragua created
a binding unilateral obligation under international law by promising to implement the Fun-
damental Statute and Organic Law and implemefriagrammammediately after it was
installed as the government of Nicaragua. Although this was not a central part of the deci-
sion, it nevertheless demonstrates that an international tribunal will enforce official pro-
nouncements by a state, even abseitio juris.

30. Under the unilateral acts doctrine of international law, the term “estoppel” retains
its ordinary contract law meaning, namely that a party is prevented by his own acts from
claiming a right to the detriment of the other party who was entitled to rely on such conduct
and has acted accordinglyLA8k’s Law DicTionary 494 (5th ed. 1979).

31. 1 SHwWARZENBERGER INTERNATIONAL LAaw 553 (3d ed. 1957) (“The typical mini-
mum effect of unilateral acts is to create an estoppel. It prevents the subject of international
law, to which the unilateral act is imputed, from acting contrary to its declared intent.”).

32. Nuclear Tests (N.Z. v. Fr.), 1974 1.C.J. 457 (Dec. 20).

33. Id. at 461.

34. 1d. at 460.
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ration. An undertaking of this kind, if given publicly, and with
an intent to be bound, even though not made within the context
of international negotiations, is bindifg).

The Nuclear Testgase significantly affects the consequences of uni-
lateral acts by states. First, and most importantly, the court underscored the
potential legal dangers for states that issue unilateral declarations and then
subsequently repudiate them. The court stressed that one of the basic gov-
erning principles of legal obligations is good faithAs such, “interested
states may take cognizance of unilateral declarations and place confidence
in them, and are entitled to require that the obligation thus created be
respected® Second, for a unilateral statement to have legal effect, the
statement does not need to be addressed to a particular state, or be mani-
festly accepted by any other stat&sThird, the court created a critical dis-
tinction between France’s subjective intent in issuing its unilateral
declaration and the actual contents of the declaration. In doing so, the
court presumed that France intended its unilateral declaration to be bind-
ing. The judges presumed this after they closely scrutinized the actual
nature, limits, and terms of the unilateral statement and whether the state-
ment was publicly expresséd.

As in Eastern Greenland® the absence of any expressioropinio
juris by French diplomats did not nullify the French obligation to honor its
official declarations to cease nuclear testing. Instead, the court only
required that France intendé@delfto be bound by its pledge to cease
nuclear testing, even if France did not believe that international law
required it

Consequently, in the aftermath of tRastern Greenlan@nd the
Nuclear Testgases, a state must be extremely cautious when issuing any

35. Id. at 472.But seéAlfred P. Rubin The International Legal Effects Of Unilateral
Declarations,71Am. J. NT'L L. 27 (1977). In his article, Professor Rubin is highly critical
of theNuclear Testgase primarily on the grounds there was insufficient evidence to con-
clude that France intended to be bound as a matter of international law. In summary, Pro-
fessor Rubin chastises the court for creating a “new rule of international law saddling a state
with apparently nonrevocable treaty-like commitmesrtga omnesarising out of public
unilateral declarations with a presumed intention to be bound and nothing more.”

36. SeeNuclear Tests1974 1.C.J. at 472.

37. 1d. at473.
38. Id. at 474.
39. Id. at 475.

40. See supranotes 25-31 and accompanying text.
41. See Nuclear Test$974 .C.J. at 472-73.
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unilateral statement, because international law may later presume that the
state intended the statement to be binding. This is a critical development
in international law because a state nuajntentionallycreate binding
international legal obligations on itself.

b. The Renewed Vitality of Customary Law in the Development
of the Law of War

The International Court of Justice’s recent Appeal’s Chamber opinion
in Prosecutor vTadig*? profoundly altered the role that customary inter-
national law plays in developing the law of war. The opinion marked a
fundamental change in the concept of state sovereignty over internal mat-
ters#?® TheTadic decision resulted from a defense motion for an interloc-
utory appeal on the question of jurisdictin.At its heart, theTadic
decision purports to begin stripping away the traditional distinction
between international and internal armed conflicts. This quote exemplifies
the mood of the court:

It would be a travesty of law and a betrayal of the universal need
for justice, should the concept of State sovereignty be allowed to
be raised successfully against human rights. Borders should not
be considered as a shield against the reach of law and as a pro-
tection for those who trample underfoot the most elementary
rights of humanity?

Before Tadic it was well settled that the only treaty rules that apply
in all noninternational armed conflicts were those set forth in Article 3
common to the four Geneva Conventions of 1949 and, to some extent,
Geneva Protocol Il of 197%. In Tadig the court concluded that these pro-
tections for civilians were grossly insufficient and did not reflect current

42. Prosecutor v. Tadic, case no. IT-94-1-AR72, Appeal on Jurisdiction (Oct. 2, 1995),
reprinted in35 I.L.M. 32 (1996).

43. Theodor MerorThe Continuing Role of Custom in the Formation of International
Humanitarian Law90 Av. J. NT'L. L. 238 (1996).

44. The defense jurisdiction motion was made to the Appeals Chamber of the Inter-
national Tribunal for the Prosecution of Persons Responsible for Serious Violations of
International Humanitarian Law Committed in the Territory of Former Yugoslavia since
1991. Id.

45. Tadic 35 I.L.M. at 32.

46. SymposiumApplication of Humanitarian Law in Noninternational Armed Con-
flicts, 85 Au. Soc’'y INT'L. L. 94 (1991) (including participants from academic institutions,
the International Committee of the Red Cross, the United States Department of State, and
the United States Department of Defense (DOD)) [hereinafter Symposium].



1999] LAW OF WAR OBLIGATIONS 163

customary international law. In the court’s words, “a [s]tate-sovereignty-
oriented approach has been gradually supplanted by a human-being-ori-
ented approach . . .. It follows that in the area of armed conflict the distinc-
tion between interstate wars and civil wars is losing its value as far as
human beings are concernéd.’Consequently, the court determined that
certain customary rules of warfare apply in internal armed conflicts, a con-
clusion that far exceeds the scope of Common Article 3 and Geneva Pro-
tocol 1148

The opinion of the court is noteworthy, if not revolutionary, because
the court applied internal conflict rules originally developed to apply only
during international conflicts. The court, however, used the vehicle of cus-
tomary international law to extend the rules to civil wars and other internal
conflicts#9

Although theTadic decision dramatically expanded customary inter-
national law rules that govern internal armed conflict, the court stopped
short of extending all the principles of the law of war to internal confficts.
Instead, the court ruled that only some of the rules and principles govern-
ing international armed conflicts have gradually been extended to apply in
internal conflicts2! In addition, the court further limited its holding by
extending only “the general essence” of the rules from international to
internal armed conflict? Specifically, the court rejected transferring the
detailed regulations of international armed conflict to internaPwar.

To determine what rules and principles of international armed conflict
have extended (via customary international law) to internal war, the court
instructs that states should rely primarily on official state pronouncements,
military manuals, and judicial decisionspt on actual state practic¥

47. Tadic 35 I.L.M. at 54.

48. Id. at 67. The court enumerated these rules to include the protection of civilians
from hostilities, in particular from indiscriminate attacks, protection of civilian objects, in
particular cultural property, protection of all those who do not (or no longer) take part in
hostilities, as well as prohibition of means of warfare proscribed in international armed con-
flict and ban of certain methods of conducting hostilities.

49. Meronsupranote 43, at 244.

50. Tadig 351.L.M. at 67.

51. Id.

52. 1d.

53. Id. (“[T]his extension has not taken place in the form of a full and mechanical
transplant of those rules to internal conflicts; rather, the general essence of those rules, and
not the detailed regulation they may contain, has become applicable to internal conflicts.”).

54. Id. at 55 (emphasis added).
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The court concluded that using the actual behavior of troops in the field is
not practical and is subject to misinformatfSnThe court, therefore, cites
theGerman Military Manual of 1992 as evidence that the general princi-
ples of international armed conflict also apply during internal armed con-
flicts.>’

The court’s reliance on th@erman Military Manualprofoundly
effects the United States in two ways. First, the language @e¢hman
Military Manualis strikingly similar to the language of the U.S. law of war
policy.>® This is important because an international tribunal may someday
rely on the U.S. law of war policy as evidence of the customary laws of
war. Second, neither the German nor the U.S. declarations refer to a legal
requirement to apply the law of war to noninternational conflicts. On the
contrary, both are couched as “policy” statements, not legal obligations.
This is important because thadicdecision has seemingly made this a dis-
tinction without a meaningful difference. In fact, the decision suggests that
a state can no longer avoid creating customary international law by simply
categorizing a state practice as a “policy” rather than a legal obligation.
Put another way, a state-manufactured label is insignificant compared with
the actual practice of a state.

IV. The United States and the Law of War During Noninternational Armed
Conflict
A. United States Policy

In 1954 the United States Army codified its position that unwritten

or customary law of war is binding on all nations and that all U.S. forces
must strictly observe #? In 1979, the Department of Defense issued its

55. Id.

56. “Members of the German army, like their Allies, shall comply with the rules of
international humanitarian law in the conduct of military operations in all armed conflicts,
whatever the nature of such conflicts."UNANTARES VOLKERRECHT IN BEWAFFNETEN KONF-

LIKTEN - HanpBucH. Aug. 1992, DSK AV207320065, para. 2ihlfine unofficial transla-

tion. AccordU.S. DeP'1 oF Derensg DIrR. 5100.77, DOD bw oF WaR ProcrAM (10 Jul.
1979) (although the United States Department of Defense law of war policy is virtually
identical to the German policy cited by the tribunal, there is no indication that the tribunal
considered the United States policy, nor explanation for not doing so).

57. Tadig 35 1.L.M. at 64.

58. See infratext accompanying notes 66-68.

59. U.S. P 1 oF ARMY, FELD MANUAL 27-10, THE LAw oF LAND WARFARE, para. 7(c)

(18 July 1956).
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Law of War Programthe primary purpose of which was to ensure that all
U.S. forces observed and enforced the law of*/dlfo achieve this aim,
the Law of War Progranestablished mandatory law of war training and
instruction for all military personnel commensurate with their duties and
responsibilitie$! In addition, it created a reporting mechanism for alleged
violations of the law of weff?

For purposes of this analysis, the significant provision of #ve of
War Programis the following: “The Armed Forces of the United States
shall comply with the law of war in the conduct of military operations and
related activities in armed conflidtpwever such conflicts are character-
ized”®3 With language closely resembling tBerman Military Manual
of 199254 the directive clearly envisions applying the law of war to inter-
nal, as well as international, armed conflicts. Thes of War Program
however, failed to define the meaning of the phrase “the law of war.”

Subsequent regulations employed and expandddathef War Pro-
gram For example, in 1994, the Chairman of the Joint Chiefs of Staff
(CJICS) published th8tanding Rules of Engagement for U.S. Forces
which discuss the applicability of the law of war during armed coffflict.
Most importantly, the Chairman specifically applied tasv of War Pro-
gramwith the issuance of a CJCS Instruction in 1%9@he first clause
of the applicable paragraph of the Instruction mirrors the language of the
originalLaw of War Progranand governs situations involving armed con-
flict. It reads: “The Armed Forces of the United States will comply with
the law of war during the conduct of all military operations and related
activities in armed conflict, however such conflicts are characterized . . .
."67 This clause did not advance the originalv of War Progranbecause
it too failed to define the phrase “the law of war.” Consequently, the issue
is whether the phrase “the law of war” encompasses the internationally
recognized body of law known as the law of war or something less exten-
sive.

60. U.S. BPTor Derensg DirR. 5100.77, DOD bhw oF WaR ProGRrAM (10 July 1979).
The impetus for the program was the American experience during the Vietham War. The
purpose of the policy was to assign responsibilities within the DOD for a program to ensure
compliance with the law of war.

61. Id.

62. Id.

63. Id.(emphasis added).

64. See supraext accompanying note 56.
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The second clause of the CJCS Instruction, however, fails to resolve
even more questions than the first clause. The second clause governs Mil-
itary Operations Other Than War. It reads: “[U]nless otherwise directed
by competent authorities, [the Armed Forces of the United States] will
apply law of warmprinciplesduring all operations that are categorized as
Military Operations Other Than Waf® Again, U.S. forces are instructed
to apply an undefined source of law. This results from the failure to define
what is meant by the principles of the law of war.

As drafted, the second clause alone could have multiple interpreta-
tions, ranging from minimal (only the targeting principles derived from the
Hague tradition)® to expansive (including not only the Hague tradition,
but also principles derived from the Geneva tradition). For example, is
each provision of the four Geneva Conventions a principle of the law of

65. GHAIRMAN, JOINT CHIEFSOF STAFF INSTR 3121.01, SANDING RULES OF ENGAGEMENT
For U.S. Forces(1 Oct. 1994). When U.S. forces are operating with multinational forces:

U.S. forces will always comply with the Law of Armed Conflict. How-
ever, not all situations involving the use of force are armed conflicts
under international law. Those approving operational rules of engage-
ment must determine if the internationally recognized Law of Armed
Conflict applies. In those circumstances when armed conflict, under
international law, does not exist, Law of Armed Conflict principles may
nevertheless be applied as a matter of national policy. If armed conflict
occurs, the actions of U.S. forces will be governed by both the Law of
Armed Conflict and rules of engagement.

Id.
See alsdJ.S. DxP' 1 oF Derensg DIR. 2310.1, DOD RoGRAM FOR ENEMY PRISONERSOF
WaR aND OTHER DETAINEES (18 Aug. 1994). The Directive states that DOD policy is:

[TThe U.S. Military Services shall comply with the principles, spirit, and
intent of the international law of war, both customary and codified, to
include the Geneva Conventions . . . and shall be given the necessary
training to ensure they have knowledge of their obligations under the
Geneva Conventions . . . before an assignment to a foreign area where
capture or detention of enemy personnel is possible.

Id.

66. GJAIRMAN, JOINT CHIEFS oF STAFF INsTR 5810.01, MPLEMENTATION OF THE DOD
Law oF WAR ProgrAM (12 Aug. 1996).

67. Id.

68. Id.

69. See, e.gINTERNATIONAL AND OPERATION LAW DEPARTMENT, THE JUDGE ADVOCATE
GENERAL'S ScHooL, U.S. ARmy, JA-422, @ERATIONAL Law HanDBOOK 7-3 (1997) (discuss-
ing “principles” of the law of war).
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war? Furthermore, the clause fails to specify which “competent authori-
ties” are authorized to circumvent law of war principles during Military
Operations Other Than War. For example, is a competent authority the
Secretary of Defense, a service secretary, a commander-in-chief, a joint
task force commander, a brigade commander, or a battalion commander?
Put bluntly, the entire clause is so vague that it is almost devoid of any
meaning whatsoevé?.

Regrettably, this policy statement of the Chairman of the Joint Chiefs
of Staff codifies the most recent authority of the United States position on
applying the law of war during noninternational armed conflicts and Mili-
tary Operations Other Than War. At its core, the policy is fundamentally
flawed because it fails to specify what part of the law of war applies during
noninternational armed conflicts and which law of war principles apply
during Military Operations Other Than War. For a military commander in
the field, resolving these questions carries tremendous import.

B. Recent United States Practice

During the past two decades, the U.S. government has frequently
deployed its armed forces in non-international armed conflicts and Mili-
tary Operations Other Than War. Such operations include Grenada, Pan-
ama, Somalia, Haiti, and the former Yugoslavia. During each of these
missions, U.S. commanders and their judge advocates faced difficult
issues applying the law of war. For example, during Operation Urgent
Fury in Grenada in 1983, judge advocates were uncertain if they should
classify captured personnel as prisoners of war, detainees, or refgees.

On 20 December 1989 during Operation Just Cause, U.S. military
forces landed in Panama in the largest military combat operation since
Vietnam!? For purposes of applying the law of war, U.S. officials viewed
the operation as a hybrid international-internal armed coffliétccord-

70. ltis plausible to argue that such a vague policy provides commanders with a
degree of flexibility that would otherwise be lacking by adding definition to the meaning
of “principles.” This flexibility, however, is always inherent in any “policy based” dictate,
even if it is detailed and defined.

71. Memorandum, Headquarters XVIII Airborne Corps and Fort Bragg, AEZA-JA,
to Department of the Army, subject: Operation Urgent Fury (After Action Report and Les-
sons Learned) (15 Dec. 1983) (on file with author) (explaining that because the staff judge
advocate was not informed of the legal basis for the operation in Grenada in a timely man-
ner, providing accurate and complete legal advice was hampered).
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ingly, as in Grenada, judge advocates deployed to Panama during the oper-
ation wrestled with detainee and prisoner of war isties.

In Panama, U.S. forces detained more than 4100 people during the
first few days of the operatioff. The U.S. Army afforded all detainees the
rights and protections of the Geneva Conventions until their precise status
was determined following an Article 5 tribun®l. Accordingly, U.S.
forces fed detainees and provided them medical care on a nondiscrimina-
tory basis’’ In fact, U.S. medivac helicopters carried wounded Panama-
nian Defense Force members and U.S. soldiers on the same aircraft and
provided each with comparable medical c&re.

Unlike the operations in Grenada and Panama, Operation Restore
Hope in Somalia, commencing in 1992, was unique because there was no
sovereign nation to call for, or object to, the military interventfoBoma-
lia was a country not only in chaos but also anaf&hhere was no local
law or government at any lev&. United States Central Command deter-
mined that Operation Restore Hope would be a humanitarian operation and
not an “armed conflict” under international 18As such, the legal status

72. Major John Embry Parkerson, Iinited States Compliance With Humanitarian
Law Respecting Civilians During Operation Just Caus8 Mc. L. Rev. 31 (1991).
73. Id. at 139.

International armed conflict considerations determined how the United
States forces conducted the actual hostilities, invoking the full applica-
tion of the ‘law of the Hague’ and its proportionality principles. These
principles are firmly part of United States military doctrine and enter into
the planning and execution in any armed conflict in which the United
States forces participate, whether international or internal. United States
treatment of protected Panamanians under the ‘law of Geneva,” however,
illustrated the inherent difficulties in making the clear characterizations
that are necessary for satisfactory application of that body of law in an
armed conflict like the Panama operation.

Id.

74. GeNTERFORLAW & MILITARY OrERATIONS THE JUDGE ADVOCATE GENERAL'S ScHOOL,
U.S. ARmY, AFTER AcTION ReEPORT, UNITED STATES ARMY LEGAL LESSONSLEARNED, OPERA-
TioN JusT Causk (26-17 Feb. 1990) [hereinaftars? Cause AAR].

75. Id. Detainees included members of the Panamanian Defense Force, Dignity Bat-
talions, “and assorted criminals and crazidsl.”

76. 1d. Convention on Prisoners of Wadpranote 2, art. 5. An Article 5 Tribunal is
a law of war procedure to determine the legal status of captured persons.

77. Just Cause AAR, supranote 74

78. Id.

79. F.M. LorenzLaw and Anarchy in Somali@arameTERS 29 (Winter 1993-94).
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and responsibilities of the United Nation (UN) forces derived from UN
Security Council resolutiorfs.

Somalia was also unique in that the operation began as a seemingly
simple emergency-relief mission but transformed into an aggressive peace
enforcement missioft This left the operation in a “twilight zone”
between peace and wAr.Consequently, determining what international
law, if any, applied in Somalia was compféxSuch a determination, how-
ever, was critical because UN forces apprehended a large number of Soma-
lis during the first few weeks of the operatfdnThe issue arose as to their
legal status under international law. Typically, detainees were disarmed,
questioned, and quickly releas®t.In the end, because of limited
resources, UN forces only continued to apprehend civilians who attacked
or threatened the UN forég.

Operation Provide Comfort began on 7 April 1991 with the mission
of providing humanitarian relief to displaced Kurdish persons near the
Turkish-Iragi bordeP® As in Somalia, Operation Provide Comfort was
termed a humanitarian, not a military, operation. As such, the law of war

80. GNTER FOR LAW & MiLitARY OpreERATIONS THE JUDGE ADVOCATE GENERAL'S
ScHool, U.S. ARmy, AFTER AcTioN REPORT, UNITED STATES ARMY LEGAL LESSONSLEARNED,
OperATION REsTOREHOPE, 5 DECEMBER1992-1995, My 1993, 3 (30 Mar. 1995) [hereinafter
ResTtoreHorE AAR].

81. Id.
82. Lorenz,supranote 79, at 29
83. Id.

84. Susan L. Turley, Not&eeping the Peace: Do the Laws of War AppR® TEx.
L. Rev. 139, 155 (1994).

85. Id.

86. Id.

[A] clear demarcation between a state of peace and one of war no longer
exists, if it ever did . . . and in the shadows of the intervening no-man'’s
land, there may be little or no international law specifically applicable.
The distinction is more than theoretical: In the murky business of fight-
ing war as peacekeepers, understanding the rules is half the battle.

Id.

See alsdresToreHoPE AAR, supranote 80, at 3 (“As an independent state, Somalia
had not been ‘invaded’ nor were there, arguably, belligerents. Save for Common Article 3
applicability to the various armed clans, the Geneva Conventions, as a matter of policy as
well as international law could not apply.”).

87. Lorenz,supranote 79, at 35.

88. Id.

89. Id.
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did not strictly apply?* however, the first of the eleven enumerated rules
of engagement for the operation read: “All military operations will be con-
ducted in accordance with the Law of W& .Because the entire operation
was classified as a humanitarian operation, it is puzzling why the first rule
of engagement mentioned the law of war and military operations.

A possible explanation may be the confusion caused by the flawed
U.S. law of war policy? and commanders and judge advocates imple-
menting it in the field. For example, at the outset of operations, several
Iragi soldiers “surrendered” to U.S. forces and asked to be taken into refu-
gee campg? U.S. forces did not know how to redeét.Unsure if the
Geneva Conventions applied to the situation, the Americans provided the
Iraqi soldiers with food, water, and medical assistance, but gave them no
shelte®® The American view was that as long as the mission remained
humanitarian in nature, the United States lacked the authority to take pris-
oners of war; Iragi soldiers were not entitled to prisoner of war status.

During 1994 and 1995, U.S. forces deployed to Haiti in another Mil-
itary Operation Other Than War, Operation Uphold Democracy. Thou-
sands of U.S. soldiers were present, and thousands of civilians and
noncombatants in Haiti were displaced. Politicians and scholars, however,
have argued that the law of war did not strictly apply to the deployment
because it was permissive and did not involve international armed con-
flict.%8

90. Memorandum for Colonel Richardson, subject: After Action Report on Operation
Provide Comfort (14 June 1991) (on file with author) [hereinafter Provide Comfort Memo].

91. Id.

92. Id. By way of comparison, the Joint Task Force Rules of Engagement in Somalia
make no mention of the law of war. In fact, the rules remind the soldiers that “the United
States is not at war.Id.

93. See supranotes 63-68 and accompanying text.

94. Provide Comfort Memaupranote 90.

95. Id. (“Concerns were that we couldn’t accept surrender of soldiers because we
weren't at war, we couldn’t put the soldiers in the camps because we couldn’t guarantee
their safety, and we didn’t have the resources to build separate camps for them.”).

96. Id. Although a SECRET JCS message dated 2816227 April 1991 authorized the
taking of enemy prisoners of war in “extraordinary circumstances,” no such circumstances
arose during Operation Provide Comfort and no prisoners of war were taken by U.S. forces.
Iraqi soldiers encountered in the exclusion zone were disarmed and briefly detained for
hand over to the Iraqgi representative through the military coordination center.

97. Memorandum from Colonel Quentin Richardson, to Deputy Commanding Gen-
eral, subject: DCG Note re: CIB release on Iraqi Soldiers Receiving “Refugee Status” (10
May 1991) (on file with author).
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Nevertheless, within seventy-two hours of the United States’ arrival
in the country, the issue of the legal status of “captured” Haitians and the
need for a facility to house detained persons became appatémited
States forces elected to treat potentially hostile detained persons during the
operation “as if they were prisoners of wat? In addition, American
judge advocates decided to model detention procedures on Haitit law.
From the American perspective, this was done as a matter of policy rather
than as a legal obligatidfi?

Judge advocates in Haiti, however, were left to decide what it meant
to treat a person as if they were a prisoner of'#aFor example, must
they provide a monthly pay schedule for each prisoner in accordance with
the Geneva Convention Relative to the Treatment of Prisoners ot%ar?
As judge advocates learned in Haiti, many of the provisions of the Geneva
Conventions did not neatly translate from their intended context of war
into a Military Operation Other Than W&E

98. Theodore MeroiExtraterritoriality of Human Rights Treatie89 Av. J. NT'L. L.
78-82 (1995).

The agreement of September 18, 1994, negotiated in Port-au-Prince
between President Jimmy Carter and General Raoul Cedras, and its
acceptance by the Aristide government, led to the consent-based, nonvi-
olent, hostilities-free entry of U.S. forces and their peaceful deployment.
In such circumstances, the Geneva Conventions on the Protection of Vic-
tims of War of August 12, 1949, are not, strictly speaking applicable.

Id.

99. (ENTER FOR LAaw & MiutARy OpreRATIONS THE JUDGE ADVOCATE GENERAL'S
ScHool, U.S. ARmy, AFTER AcTioN REPORT, UNITED STATES ARMY LEGAL LESSONSLEARNED,
OperATION UPHOLD DEMOCRACY, 1994-1995, 62 (11 Dec. 1995) [hereinafterdlo Democ-
racy AAR]

100. Id. at 54.

101. Griceor THE STAFF JUDGE ADVOCATE, 10rH MouNTAIN DivisioN (LIGHT INFANTRY),

AFTER AcTION RePORT, UNITED STATES ARMY LEGAL LEssonNsLEARNED, OperRATION UPHOLD
Democracy, 29 Iy 1994-13 dnuary 1995, 9 (undated). American forces provided a
judge advocate hearing officer after 72 hours of detention to discuss the facts and circum-
stances regarding detention with detainees, to review their case files, as well as to provide
input into the determination by the multinational force commander on continued detention.
Id.

102. UprHoLp Democracy AAR, supranote 99, at 54.

103. Id. (“Still, the details of this policy raised very practicable issues for judge advo-
cates, military police, and soldiers in the intelligence community who dealt with the several
hundred persons who were detained at some point in the operations.”).

104. Convention on Prisoners of Waupranote 2, art. 60.

105. WHoLp Democracy AAR, supranote 99, at 54.
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Commencing in 1995, U.S. forces deployed to the former Yugoslavia
in Operation Joint Endeavor. The mission called for international military
and civilian efforts to restore peace and democracy to a region that had suf-
fered nearly five years of bitter conflit®® Several provisions of the legal
annex to the Operational Plan (OPLAN) for Operation Joint Endeavor
referred to the law of waf’

First, the OPLAN required all commanders to exert “every effort” to
ensure that persons subject to their authority knew and complied with the
law of warl®® On occasion, U.S. commanders took this a step further and
attempted to obtain law of war compliance from the factional forces them-
selves!®

Second, the OPLAN directed that persons involuntarily taken into
custody by the UN implementation forces (IFOR) would be classified as
“detained personst*® The IFOR categorized detained persons as either
civilians or factional personnél! Captured civilians, even those sus-
pected of having committed criminal acts against IFOR personnel or prop-
erty, were turned over to “appropriate” civilian authoriti#sConversely,
detained factional personnel involved in hostile acts against IFOR person-
nel or property were accorded a “standard of care equal to that which
would be accorded to Prisoners of Wae”

106. rErATION JOINT ENDEAVOR REAR DETACHMENT AFTER AcTION ReEPORT, OFFICE OF
THE STAFF JUDGE ADVOCATE, 1sT ARMORED DivisioN, SEPTEMBER1995- DxcEMBER 1996 1 (On
file with author) [hereinafteraint Enpeavor AAR].

107. Message, 281600B Nov 95, Office of the Staff Judge Advocate, Task Force Eagle,
subject: Legal Annex to the Operation Iron Endeavor OPLAN (Unclassified) (28 Nov.
1995) (on file with author) [hereinafter Joint Endeavor OPLAN].

108. Id. para. 3(e)(1)(a).

109. For example, the U.S. Commander of Task Force Eagle sent a letter to the Acting
Commander, East Bosnia Corps, Army of Republika Srpska, complaining of two separate
incidents involving the misuse of the protected Red Cross symbol by his soldiers. The terse
letter concluded, “[R]equest your immediate investigation into this incident, and await your
plan to educate leaders and soldiers on obeying their requirements under the General
Framework Agreement for Peace and International law.” Letter from Major General Wil-
liam L. Nash, U.S. Army, to Major General Budimir Gavric, Army of Republika Srpska
(undated) (on file with author).

110. Joint Endeavor OPLANupranote 107, para. 3(e)(1)(c).

111. Id. para. 3(e)(1)((c)(1)-(2).

112. Id. The OPLAN advised that generally civilians should not be detained longer
than 72 hours.

113. Id. This provision did not preclude a commander from determining a detained
factional person to be an actual prisoner of war in appropriate cases.
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Third, the OPLAN acknowledged that the law of war did not apply to
the operation because that body of international law normally only applies
to international armed conflictd* Nevertheless, the OPLAN mandated
that all U.S. forces must comply with the law of war throughout the oper-
ation1t®

From operations in Grenada to the former Yugoslavia, U.S. com-
manders and judge advocates grappled with complex issues of whether the
law of war applied during Military Operations Other Than War. If nothing
else, these operations illustrate that the questions of applying the law of
war vastly outnumbered the answers provided by the U.S. law of war pol-

icy.

Although each of the aforementioned operations was varied and
unique, a common law of war legacy has emerged in their aftermath. First,
although most of the missions did not involve traditional international
armed conflict in the Geneva Convention sense, the U.S. policy, nonethe-
less, was to affirm that its forces would always comply with the law of war.
Second, although U.S. policy mandated adherence to the law of war at all
times in every conflict, there was never any attempt to clarify or to define
the scope of the policy and its mandate. For example, did every provision
of the Geneva Conventions and Hague rules apply during all the opera-
tions? In the alternative, did only some provisions apply while others did
not? If the latter, how was a commander or a judge advocate to know the
difference? Of the dilemmas caused by this lack of definition, the legal
status of “captured” persons during the operations posed the most difficult
challenge to the judge advocates in the field and was never adequately
resolved.

V. Discussion and Analysis of the United States Law of War Policy
A. Customary International Law Has Already Emerged

In two ways the U.S. policy to apply the law of war during all armed
conflicts and the principles of the law of war to all Military Operations

Other Than War has already ripened into customary international law.
First, by issuing the law of war policy and implementing the Chairman of

114.1d. para. 3(f)(1).
115.1d. This includes the use of force, treatment of detained persons, and violations of
the peace treaty.
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the Joint Chiefs of Staff Instructidff the United States has created cus-
tomary international law by making a “unilateral resolution” on the sub-
ject” As such, the United States is estopped from acting contrary to its
stated policy'® and enjoined by the fundamental legal principle of good
faith.1® These are the clear legacies of the World Court’s opinidbast

ern Greenlané?® andNuclear Testd2?! This conclusion is further but-
tressed by the legacies of thadicdecision. The U.S. law of war policy
derives from the highest reaches of the military, it is published in official
military references, and it is required training for all members of the U.S.
armed forced??

Second, by acting with a general and consistent practice under the
belief that it is legally obligated to do so, the United States has arguably
also created a customary international law standard that applies to opera-
tions other than waf3 From Operation Urgent Fury in Grenada to Oper-
ation Joint Endeavor in the former Yugoslavia, the United States has
consistently attempted to adhere to the law of war, albeit with mixed
degrees of succe$®’ Because the United States is the major military
power today and plays a dominant role in operations other than war, the
practice of the United States is tremendously significant to forming cus-
tomary international law?®

Some may argue that even if the United States has generated the type
of consistent practice required to form customary international law, the
second element afpinio jurisis lacking. Buttressing this argument may
be the motivation for the United States to repeatedly categorize its reason
for complying with the law of war during all operations gsoéicy deci-
sion, not a legal obligation. Therefore, by definition, customary interna-
tional law cannot be created becaap@io jurisis lackingl?® Before the
Tadicdecisiont?’ this would have been a persuasive argument. Tatie
decisiont?® however, emphasized the importance of official pronounce-
ments of state and military manuals to the formation of customary interna-
tional law1?® In particular, the International Court of Justice relied on the

116. See supranote 66 and accompanying text.

117. See supraotes 24-31 and accompanying text.
118. See supranote 30 and accompanying text.

119. See supranotes 34-35 and accompanying text.
120. See supraotes 25-31 and accompanying text.
121. See supraotes 36-37 and accompanying text.
122. See supranotes 55-56 and accompanying text.
123. See supranotes 5-6 and accompanying text.
124. See supraotes 71-114 and accompanying text.
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language from th&erman Military Manual of 1992s evidence of custom

to justify extending some of the principles of war from international armed
conflict to internal conflict3® It seems reasonable to conclude that a
future international tribunal may adopt a similar approach and use the U.S.
law of war policy as evidence of customary international‘faw.

Since theTadic decisiont3? the United States can no longer pick and
choose how and when it will apply the law of war during operations by
couching the decision as “policy.” Today, even “policy” may unwittingly
createopinio juris becausepinio juris can be inferred from the acts or
omissions of state’$3 As a noted scholar remarked, proobpfnio juris
will likely be determined based on subjectively interpreting the facts and
motives of state officials, not on objective evideht®e Considering the

125. Marcotm N. SHaw, INTERNATIONAL Law 7 (3d ed. 1991) (“It is inescapable that
some states are more influential and powerful than others and that their activities should be
regarded as of greater significance . . .s&eMeron,supranote 43, at 249.

A broader question, however, concerns the degree of weight to be
assigned to the practice of various states in the formation of the interna-
tional customary law of war. | find it difficult to accept the view, some-
times advanced, that all states, whatever their geographical situation,
military power and interests, inter alia, have an equal role in this regard
. ... The practice and opinion of Switzerland, for example, as a neutral
state, surely have more to teach us about assessment of customary neu-
trality law than the practice of states that are not committed to the policy
of neutrality and have not engaged in pertinent national practice. The
practice of “specially affected states”-such as nuclear powers, other
major military powers, and occupying and occupied states-which have a
track record of statements, practice and policy, remains particularly tell-
ing. | do not mean to denigrate state equality, but simply to recognize the
greater involvement of some states in the development of the law of war,
not only through operational practice but through policies expressed, for
example, in the military manuals.

Id.

See alsdeak,supranote 7, at 8 (“The character of the State participating in the act
considerably influences the persuasiveness of the customary international law argument.”).

126. See supranotes 5-6 and accompanying text.

127. See supranote 42.

128. Id.

129. See supraotes 54-55 and accompanying text.

130. See supraotes 56-57 and accompanying text.

131. SeeTurley, supranote 84, at 172 (“Although they are not statements of binding
international law, military regulations and guidelines can significantly affect the evolution
of that law.”).

132.See supraote 42.
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cryptic and mysterious nature opinio juris, it is unwise for the United
States to feel secure in its apparent belief that it is not legally obligated to
comply with its own law of war polic}?® Even military lawyers within

the U.S. Army recognize that the conduct of U.S. forces during military
operations “may be regarded as evidence of what the law is at some later
date.36

B. The Significance of the Law of War Policy as Customary International
Law

If the U.S. law of war policy has ripened into customary international
law as argued above, the effects on future Military Operations Other Than
War could be far reaching. No longer would it be lawful for the United
States to comply “to the greatest extent feasible” with the law of war in
Military Operations Other Than W&t/ On the contrary, the United States
would have a legal duty under international laviuldly comply with the
law of war during all armed conflicts and law of war principles during Mil-
itary Operations Other Than War.

The fictional Andarian scenario discussed in the introduction to this
article underscores the pivotal distinction between customary international
law and policy. The former creates a legal obligation whereas the latter
does not. From a traditional international law perspective, the U.S. com-
mander’s decision to transfer custody of the captured insurgents to the
Andar government for prosecution appears to be legally sound. On its
face, the operation in Andar is not an “international armed conflict” within
the meaning of Common Article 2 of the Geneva Conventi&hJhus,

133. ResTATEMENT (THIRD) OF THE FOREIGN RELATIONS OF THE UNITED StaTES, §102 cmt.

c, at 25 (1987) (“Explicit evidence of a sense of legal obligation (e.g. by official statements)
is not necessarypinio jurismay be inferred from acts or omissions.”).

134. See supraote 16 and accompanying text.

135. SeeDeak,supranote 7, at 10 @pinio jurisembodies the essence of customary
international law. It is recognizable once it has fully ripened, but deciphering exactly what
ingredients are necessary to complete the process remains cryptic.”).

136. NTERNATIONAL AND OPERATIONAL LAw DeP'1, THE JUDGE ADVOCATE GENERAL'S
ScHoot, U.S. Army, OPERATIONAL LAw DeskBook 2-25 (1997).

137. NTERNATIONAL AND OPERATION LAW DEPARTMENT, THE JUDGE ADVOCATE GENERAL'S
ScHool, U.S. Army, JA-422, @erATIONAL Law Hanbsook 13-2 (1997) (explaining that
because Military Operations Other Than War do not fit well into any specific category of
either public international law or the traditional law of war, military lawyers must turn to
DOD Directive 5100.77or guidance).

138. See supraote 4 and accompanying text.
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only the protections of the Geneva Conventions would apply to this situa-
tion. If, however, the U.S. law of war policy reflected customary interna-
tional law, the legal analysis would be dramatically different.

To illustrate, Article 46 of the Geneva Convention Relative to the
Treatment of Prisoners of War of 1949 prohibits a detaining power from
transferring a prisoner of war into a “less favourable” situdft®riunder
the U.S. law of war policy, Article 46 would apply during any armed con-
flict and apply during any Military Operation Other Than War if the article
was deemed a principle of the law of war. Assuming Article 46 applied in
Andar, the insurgents, in the hands of the Americans, would enjoy the pro-
tections of prisoner of war status, including immunity for their war-like
acts#0 Whereas, in the hands of the Andarians, the insurgents could be
treated as common criminals subject to domestic criminal law and possible
execution if adjudged by a legitimate tribunal. Certainly, the Andarian
treatment must be viewed as less favorable to the insurgents than the
American treatment.

For the insurgents, the issue of whether the law of war applies in
Andar is not academic—it may be the difference between life and death.
Similarly, American commanders must be concerned with the status and
treatment of captured persons because they always desire reciprocal treat-
ment for captured American servicemen. It seems axiomatic that if an
army treats captured members of its adversary humanely, its adversary is
more likely to do the same. Therefore, whether certain provisions of the
traditional law of war reflect customary international law applicable dur-
ing all operations can have profound consequences.

139. Convention on Prisoners of Wempranote 2, art. 46 (“The transfer of prisoners
of war shall always be effected humanely and in conditions not less favourable than those
under which the forces of the Detaining Power are transferréd.§rt. 12 (“Prisoners of
war may only be transferred by the Detaining Power to a Power which is a party to the Con-
vention and after the Detaining Power has satisfied itself of the willingness and ability of
such transferee Power to apply the Convention.”).

140. Id. The Convention on Prisoners of War has the effect of granting prisoners of
war immunity from criminal prosecution for war-like acts. This is one of the major reasons
why it is critical to know if the Geneva Conventions apply during an operation.
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C. Shortcomings of the United States Law of War Policy

Regardless of whether the United States law of war policy reflects
customary international law, the policy itself is fundamentally flaitéd.
According to theCJCOS Instruction 5810.0U.S. forces will apply law
of war principlesduring all Military Operations Other Than W4f. The
fundamental problem is that neither the Army, nor the Department of
Defense, nor the Joint Chiefs of Staff have defined precisely what are the
law of war principles to which the policy refers. By failing to define appli-
cable law of war principles, the policy is inherently crippled by ambiguity.

Some cynics may argue that the drafters’ likely motive in the first
place was to create a policy so vague that the military could do no wrong
and never be held accountable for not complying with law of war princi-
ples*® Close examination, however, reveals that by failing to clarify its
policy, the U.S. military is inadvertently undercutting its own credibility as
a leader in developing the law of war.

141. SeeTurley,supranote 84, at 148 (“[M]ilitary regulations are silent on when an
engagement reaches the level of an armed conflict or what demarcates the point at which
the laws of armed conflict apply-distinctions that become critically important when dealing
with peacekeeping and related operations.”)

142. See supraote 68 and accompanying text.

143. See, e.g Symposiumsupranote 46, at 90.

| believe that accepting and now maintaining the international/noninter-
national distinction is a serious policy error which should be rectified.
The distinction is an anachronism in the law of armed conflict as much
as the metaphysical line between international concern and domestic
jurisdiction is in international human rights. The major consequences of
the international/noninternational distinction is that it insulates the bulk
of armed conflict from the reach of the law of armed conflict. It permits
the majority of states that have become parties to the Geneva Conven-
tions, to the Additional Protocols, and who pay lip service to the law of
armed conflict in general, to avoid the real obligations which that regime
imports, for most of the signatories do not contemplate engaging in
“international” conflicts. By creating the noninternational category, sig-
natories have reserved for themselves immunity from the regime they
have purported to create for others.
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D. The United States Law of War Policy—The Overdue Next Step

The time has come for the United States to officially announce which
law of war principles contained within the core body of international law
of war apply to all U.S. military operations, however the operations are
characterized® Commanders and judge advocates need to know. For
example, when faced with treatment of prisoners of war, a commander
needs to know if he is required to quarter them in conditions as favorable
as his own soldier¥® to provide them at least monthly medical inspec-
tions 46 to pay them “fair” financial compensation for laBbfto permit
them to send and receive letters and ciftsnd so on. In short, the com-
mander needs to know if these or any other provisions of the Geneva Con-
ventions constitute law of war principles within the meaning of U.S.

policy.

Similar issues arise under every law of war treaty. Failure to define
which specific provisions of the law of war it believes are binding during
all operations is tantamount to the United States shirking its responsibili-
ties as the leading nation engaged in Military Operations Other Than War.
This failure may ultimately undermine United States legitimacy as a leader
of customary international law development in this area.

E. Advantages and Disadvantages of Reformation

From an American perspective, the greatest advantage to reforming
the U.S. law of war policy is renewed simplicity in military operations.
Since the Nuremberg trials of the late 1940s, the international law regulat-
ing military operations became more complex. The United States response
to this complexity has not kept pace. The United States can correct this if
it unequivocally announces that during all future armed conflicts its forces
will comply fully with all provisions of the Geneva and Hague Conven-
tions. In addition, the United States should enumerate the precise princi-
ples of the law of war that it will always apply during Military Operations
Other Than War. By doing so, American commanders, judge advocates,

144. SeeTurley, supranote 84, at 170 (arguing that the military should take the lead in
developing and proposing recommendations for the improvement of the laws of war).

145. Convention of Prisoners of Wagpranote 2, art. 25.

146. Id. art. 31.

147. 1d. art. 62.

148. Id. art. 72.
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and service members will know with certainty what is expected of them in
future operations.

Another benefit to the United States that may result from law of war
reform is an increased likelihood of reciprocity of treatment from adver-
saries in future operations. By announcing a new policy and following it
in practice, the United States will put tremendous pressure on future adver-
saries and allies to follow a similar course. Even if an adversary flagrantly
disregards the law of war, the United States will gain a benefit in the media
and, perhaps, garner favorable world opinion.

From a global perspective, a reformation of the U.S. law of war policy
could have two important consequences. First, U.S. actions may cause
other nations to adopt similar law of war policies. If this occurs, creating
customary international law that pertains to the laws of war could be mark-
edly expedited. Second, any reform in the laws of war will almost cer-
tainly boost humanitarian protections for the victims of #ar.

Although reforming the U.S. law of war policy will move the United
States in the right direction, the process is not without some risks. First,
there is a legitimate danger that if the customary law of war is changed too
guickly and these changes are based on superficial assumptions and
sweeping generalizations; the law may ultimately become devalued and
weakened®® Such a result occurs because “[t]he test for the advancement
of humanitarian norms lies in their acceptabilf}*” Put another way, if
the United States recklessly attempts sweeping changes to its law of war
policy, the efforts may backfire due to lack of international support and
recognition. Because the creation of customary international law requires
international cooperation, the United States must act as a consensus
builder to achieve its ends.

From an American perspective, a second possible danger with
reforming the law of war is the fear that an international tribunal may
someday judge whether the United States complied with the law. On this
issue, the U.S. position appears to be absolute. An American accused of a
law of war violation should only be tried by a U.S. court and never an inter-

149. But seeMorris, supranote 2, at 13 n.89 (explaining the danger that if the laws of
war are changed by people who do not practice warfare, the rules may lose credibility with
the soldiers who must implement them—in turn, this may ultimately result in more suffering
for the victims of war).

150. Meronsupranote 43, at 247.

151. Id.
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national tribunal®? Rational or not, the fear of an international tribunal
presiding over the fate of an American service member is probably the
greatest impediment against reforming the U.S. law of war policy. Some
argue that it is precisely this fear that currently explains why the United
States is advocating a curb on the jurisdiction of the proposed permanent
international criminal court at The Hagthg.

VI. Conclusion

The view that the United States has already shaped customary inter-
national law in applying the law of war to nontraditional military opera-
tions is factually supportable; however, the shaping is far from complete.
At a minimum, it appears settled that some principles from the law of war
apply during all conflicts. The supporting evidence for this conclusion is
a fair reading of th@adic decisiod®* coupled with the policy and practice
of the United States over the past twenty years. Many view this extension

152. SeeJohn M. Goshkd,.S. Proposes Limit on Global CouWasH. PosT, Mar. 26,
1998, at A29.

[TIhe U.S. position is driven largely by heavy pressure from the Defense
Department and its supporters in Congress. Pentagon chiefs vividly
remember when foes of U.S. policy in Vietham during the 1960s and
1970s and Central America in the 1980s called for prosecution of Amer-
ican officials and servicemen as war criminals. They now fear that with-
out very stringent and specific safeguards, an international court could
be used by present-day adversaries such as Iraq or Libya to make similar
charges.

Id.
See alsd\drian KaratnyckyThis Court Should Not Be Called to SessidasH. PosT,
Apr. 6, 1998, at A25.

The proposed International Criminal court also could have jurisdiction
over loosely defined ‘war crimes,’ including attacks against nonmilitary
targets. United States officials worry that American peacekeepers could
be brought up on charges if their operations result in civilian casualties.
The U.S. military could be investigated at the behest of such rogue states
as Libya or Irag, against whom the United States has been involved in
hostilities that have resulted in the loss of civilian life.

Id.
153. Id.
154. See supraotes 42-58 and accompanying text.
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of law of war principles from international armed conflict to internal con-
flicts as a positive development in international 1av.

What is troubling, however, is the lack of clarity and precision in
determining which specific law of war principles apply during all con-
flicts.'®® Even with theTadic decision’s enunciating some of the funda-
mental principles of the laws of w& military commanders and judge
advocates are not certain what international law specifically requires in
each case. A quick review of the operations from Grenada to the former
Yugoslavia bears this o&t® Precision and clarity is demanded in this
field, but instead ambiguity largely remains.

To fill the vacuum in the law, the U.S. military should take the lead in
shaping customary international law in the area of the laws of war. As oth-
ers have noted, the military is best suited and, therefore, ought to play a
leading role in this regard? Not only does the military have the neces-
sary tools to do so, namely in the form of military manuals and official
statements, but, moreover, it is the military that will ultimately be gov-
erned by the law of war. Thus, the military is in the best position to balance
the utility of a particular rule against its practical effect on an operation.
Until the United States specifically enumerates the fundamental principles
of the laws of war which govern during all operations, commanders and
judge advocates will continue to play a dangerous guessing game with the
law.

155. See, e.g.Symposiumsupranote 46, at 85.

Obviously, there are many different conflicts. But the terms ‘interna-
tional’ and ‘noninternational’ conflict import a bipartite universe that
authorizes only two reference points on the spectrum of factual possibil-
ities. The terms are based on a policy decision that some conflicts-non-
international law ones-will be insulated from the plenary application of
the law of armed conflict-even though such conflicts may be more vio-
lent, extensive and consumptive of life and value than other ‘interna-
tional’ ones. The terms are, in effect, a sweeping exclusion device that
permits the bulk of armed conflict to evade full international regulation.

Id.

156. SeeTurley,supranote 84, at 11 (“As is often true, history-in this case, the not-so-
ancient history of the Vietham War offers important rationales for why the international law
involved in any operation must be crystal clear.”).

157. See supranote 48.

158. See supranotes 71-114 and accompanying text.

159. SeeTurley, supranote 84, at 14.
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THE TWENTY-SEVENTH ANNUAL

KENNETH J. HODSON LECTURE: !
ECHOES AND EXPECTATIONS:
ONE JUDGE'’S VIEW

WALTER T. Cox, Il
CHIEF JUDGE, COURT OF APPEALSFOR THE ARMED FORCES

On 5 June 1964hirty-five years ago, |, then, Second Lieutenant
Walter Cox, reported to the Staff Judge Advocate at Fort Jackson, South
Carolina. | stood proudly before Colonel Herbert Meeting, a tough World
War Il infantryman from Oklahoma who had attended law school on the
Gl Bill after the war. The Army called him to active duty during the
Korean War, and he decided to stay. He took one look at me and said,
“Why in the hell did those clowns in Washington send me a second lieu-
tenant who has never been to law school. Cox, report to the Courts and
Boards Officer at the first brigade. You are now a trial counsel. Maybe
something good will rub off on you.”

Fort Jackson was at the tail end of what we called the “Gator Run.”
The local law-enforcement officers in the southeast routinely picked up
absentees and deserters, and they sent them to us for processing. At any

1. This article is based on a lecture delivered on 16 November 1998 by Chief Judge
Walter T. Cox, lll, to members of the staff and faculty, distinguished guests, and officers
attending the 22nd Criminal Law New Developments Course at The Judge Advocate Gen-
eral’s School, Charlottesville, Virginia. The Kenneth J. Hodson Chair of Criminal Law was
established at The Judge Advocate General's School on 24 June 1971. The chair was
named after the late Major General Hodson, who served as The Judge Advocate General,
United States Army, from 1967 to 1971. General Hodson served over thirty years on active
duty, and was a member of the original staff and faculty of The Judge Advocate General's
School in Charlottesville, Virginia. When the Judge Advocate General’'s Corps was acti-
vated as a regiment in 1986, General Hodson was selected as the Honorary Colonel of the
Regiment.

2. | am grateful to the United States Army Judge Advocate General’'s School for the
opportunity to deliver the Hodson Lecture. In the summer of 1970, | had the pleasure of
serving as an acting aide-de-camp to Major General Kenneth J. Hodson. In that capacity, |
traveled with General and Mrs. Hodson throughout Europe, Iran, Pakistan, Ethiopia, Tur-
key, and Greece as he visited Army judge advocates stationed in these places. Through that
experience, | developed a life-long friendship with the Hodsons. He moved my admission
to the Bar of the Court of Military Appeals on 6 September 1984, shortly before | assumed
the office as a judge of that court. We were together frequently until his death on 11
November 1995. He would probably be astounded to hear that | was invited to give this
prestigious lectureSeeTribute to Major General Hodson, 44 M.J. LIX (1996).
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given moment, the head count in the local stockade would number two or
three hundred soldiers, consisting of both sentenced and pretrial confinees.
We would prosecute the soldiers before special courts-martial, five at a
time. We would march them in, line them up, arraign them, and accept
their guilty pleas. Then we would hear testimony on sentencing, one at a
time. There was no military judge, no law officer. The defense counsel
were line officers detailed for the duty just as they would be detailed for
staff duty officer, pay officer, or the like. Every now and then, someone
would plead not guilty and cause a stir in the courtroom, but not often.

As trial counsel, | organized the court-matrtial, located the members
and witnesses, summarized the proceedings, and served the necessary
papers on the accused. | would provide the president of the court-matrtial
with the elements of proof and the boilerplate script for the trial. If the sol-
dier had a really bad record, | would recommend to the brigade com-
mander that he consider a general court-martial. The court-martial
sentenced almost every accused to six months’ confinement, reduction in
rank—if he had any rank—and forfeiture of two-thirds of his pay and allow-
ances. His commander would then visit him in the stockade a few days
after the court-martial to see if the soldier was ready to train and serve. If
so, the sentence was suspended and the soldier returned to duty. The rule
was that every soldier was going to serve his two-year obligation to the
Army, either as a good soldier or as a prisoner.

In September 1964, | took excess leave from the Army and entered
the University of South Carolina to study law. The following June, | once
again reported to Colonel Meeting. He said, “Cox, with one year of law
school you still can’t practice law but you are too experienced as a trial
counsel. It would be unfair to send you in against those line officers
defending the cases. You are now a defense counsel.” | now went from
prosecuting ten to fifteen cases a week to defending a like number.

In the summer of 1967, following graduation from law school, |
returned for the fourth time to Fort Jackson. Colonel Meeting was still the
staff judge advocate, and by this time, he and | had become the “old hands”
on the post. He assigned me to assist, as a paralegal, the two judge advo-
cates he had selected to prosecute Captain Howard3L&ye task
assigned to me after the trial was to serve Captain Levy with the staff judge
advocate review and the record of trial at his place of confinement in a

3. SeeUnited States v. Levy, 39 C.M.R. 672 (A.B.R. 198tition for review
denied 18 U.S.C.M.A. 627 (1969); Parker v. Levy, 417 U.S. 733 (1974).
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wing of the post hospitdl. Considering his circumstances, he was most
gracious.

| recall these memories to put some perspective into my views about
military justice. This was the period that Colonel St. Amand spoke of in
his opening reminiscences of Major General Hodsaihis was the 1964-
1969 period. | was there for the transition occasioned by the Military Jus-
tice Act of 1968, of which much has been said.

Before | begin my journey through these thirty-four years of associa-
tion with military justice, | would make an observation. In 1987, | had the
occasion to present a paper at the Army War College as part of a sympo-
sium on the Army and the Constitution. This project turned into a semi-
narian like experience for me as | studied the development of military
justice throughout the history of our couniryrrom this experience, |
came to realize that military justice has never been a static concept.
Rather, it has evolved in tandem with changes in civilian justice.

I have concluded from my studies that there are at least six readily
identifiable eras of military justice. The first period, naturally, would be
the Continental Army period. One might well imagine what courts-martial
looked like in this period. First, there was no defense counsel active in
the trial. Second, the court-martial consisted of thirteen members when
practicable, presumably a president and twelve members resembling a
civil tribunal® Shortly after a court-martial handed down a sentence, the
commanding officer approved and executetl The punishments were
often corporal, such as lashes with the cat-o’-nine-tails. There was no
appeal.

If you looked at the civilian justice system during that same time-
period, you would find that the jurors were all male freeholders. Although

4. Seelevy v. Resor, 37 C.M.R. 399, 400 (1967).

5. Colonel Gerard St. Amand, USA, Commandant of the Army Judge Advocate
General's School, Opening Remarks to Hodson Lecture, 16 Nov. 1998 (discussing the
period 1964-1969 when Major General Hodson reshaped military justice).

6. Walter T. Cox, lll;The Army, The Courts, and the Constitution: The Evolution of
Military Justice 118 ML. L. Rev. 1 (1987).

7. AMES C. NEAGLES, SUMMER SOLDIERS, A SURVEY AND INDEX OF REVOLUTIONARY WAR
CourTsMARTIAL (1986).

8. CoLoNeL WiLLiam WINTHROP, MiLITARY LAwW AND PRECEDENTS77, nn.45-46 (2d ed.
1920 reprint).

9. See generally icat 390-480.
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lawyers did appear in the courts of that day, they only appeared if the
defendant could afford to pay for one. Many jurors could not read or write
and few participants were formally trained in law. In other words, a civil-
ian trial did not differ greatly from a court-martial, and society commonly
understood that these were both acceptable methods to judge innocence or
guilt and set punishments for the guilty.

The second era might be called the frontier era. The size of the Army
diminished greatly after the Revolutionary War. Many of the soldiers were
immigrants who were used to living a hard life. They accepted the disci-
pline of the Army. Likewise, life on the frontier was hard, as was the pio-
neers’ justice syster?.

The next era would be the Civil War era. During this period, there
was so much turmoil and so many people involved that there were too
many complications for Congress or anyone else to become concerned
about courts-matrtial. Thus, the Articles of War adopted for the Revolu-
tionary War were still in place, with only minor changes.

Military justice in the first one hundred and forty years of our country
can be characterized as the period in which the court-martial was an instru-
mentality of the executive branch of our government. It gave the President
and military commanders a tool to assist them in maintaining good order
and discipline in the rank8. “The commander was not free to ignore the
law but he was free to interpret it and apply it without any institutional
checks or balances, legal or otherwite.”

The first serious movement to change the military justice system
came in the World War | era. An incident in Houston, Texas, sparked a
controversy in the office of the judge advocate general of the Army over
whether the judge advocate general had the power to revise and review
courts-martial proceedings. Brigadier General Samuel T. Ansell, as the
senior officer in the office of the judge advocate general, took the position
that the power to review and revise existed in that office. At that time,
General Crowder was the provost marshal general and was administering
the Selective Service Act. He took the position that the review and revi-
sion responsibilities of the office were advisory, and not binding on the

10. GENN SHIRLEY, LAw WEST oF ForT SwitH (1957).

11. Colonel Robert Rollmam®f Crimes, Courts-Martial and Punishment—A Short
History of Military Justice 11 A.F. L. Rv. 211 (1969).

12. WNTHROP, Supranote 8, at 48-53.

13. Cox,supranote 6, at 10.
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field commanders. General Crowder prevailed, at that moment, but as one
commentator noted:

The controversy ultimately caused a nationwide clamor for revi-
sion of the Articles of War: bitter newspaper denunciation of
military justice as administered during World War I; vitriolic
speeches in both Houses of Congress; two independent investi-
gations of the military justice system of the United States Army;
a statement by the president of the American Bar Association
that the military code was archaic and that it was a “code unwor-
thy of the name of law or justice”; lengthy congressional hear-
ings; and finally revision of the Articles of War and Manual

for Courts-Martial'4

The clamor for change, however, only produced modest revisions.
The Army lapsed back into a peacetime existence. The country focused
on, initially, postwar prosperity and, later, the dark days of the depression.
There was little interest in military justice during this era; however, World
War 1l soon followed.

After World War I, over sixteen million men and women returned
from very difficult service abroad. The incredible facts are that there were
over 2,000,000 courts-martial, 80,000 of which were general courts-mar-
tial.1> Many of these veterans became leaders in the Congress and in the
various bar associations throughout the coul§trjhese veterans wanted
changes made in the military justice system, primarily to combat command
influence over the proceedings. In response, some major revisions were
made to the Articles of War in the late 1940s. These changes, however,
were short lived. The newly formed Defense Department opened the door
to create the Uniform Code of Military Justice, which was signed into law
on 5 May 1950 and took effect on 31 May 1951.

The military operated under this new military justice code throughout
the Korean War and into the 1960s without any significant changes. Then
came the Military Justice Act of 1968. Congress enacted this during my

14. Major Terry W. BrownThe Crowder-Ansell Dispute: the Emergence of General
Samuel T. AnselB5 ML. L. Rev. 1, 2-3 (1967).

15. Captain John T. WilliSihe United States Court of Military Appeals: Its Origin,
Operation and Futureb5 ML. L. Rev. 39, n.3 (1972).

16. Cox,supranote 6, at 12.

17. See generallyJoNATHAN LURIE, ARMING MiLITARY JusTicg, 1992 (providing an
excellent description of the evolution of the Uniform Code of Military Justice).
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service as a judge advocate, 1964-1972. To understand how and why this
Act came about, it seems important to consider the societal and judicial
issues of our nation at the time. My views of military justice were shaped
in this social and military environment.

First, this was the era of the great Civil Rights movement in the South.
Although President Truman had integrated the military almost two decades
earlierl8 the civilian communities that surrounded some of our most
important military bases were completely segregated. Clemson College,
where | attended undergraduate school, was not yet integrated. Matthew
Perry, later a judge on the Court of Military Appeals, brought suit in the
United States District Court of South Carolina and obtained a court order
forcing Clemson to accept Harvey Gantt, an African-American architec-
ture student, as its first black studéhtThe University of South Carolina
Law School was not integrated until 1965, my second3fear.

This was the era in which the war in Vietnam was escalating amidst
angry protests from some segments of our society. These protesters
included military officers such as Captain Howard Levy, who refused
orders to train special forces personnel to recognize and treat some tropical
skin diseases they might encounter in Vietham, and Captain Noyd, who
refused to train combat aviators in the Air Fotte.

As a young judge advocate officer assigned to Fort Ord, California, in
1968-1969, | spent considerable time reviewing applications for discharge
as a conscientious objector and requests for discharges because of homo-
sexuality. | recall the sensational case of Private First Class Amick and
Private Stolte, two members of the Fort Ord band who were convicted by
a general court-martial for uttering disloyal statements that encouraged
other soldiers to organize a union to protest the war in VietAam.

In the civilian sector, traditional approaches to constitutional rights
were also in flux. For example, Mapp v. Ohi¢?® the rule that evidence

18. Exec. Order 9981, July 26, 1948.

19. Judge Perry is now a senior judge of the United States District Court, District of
South Carolina.

20. One of the first African-American law students was The Honorable Jasper Cure-
ton, a judge of the South Carolina Court of Appeals who entered law school following his
military service. He is now a retired judge advocate colonel in the U.S. Army Reserves.

21. SeeParker v. Levy, 417 U.S. 733 (1974); Noyd v. Bond, 395 U.S. 683 (1969).

22. SeeUnited States v. Amick, 40 C.M.R. 720 (A.B.R. 1969).

23. 367 U.S. 643 (1961).
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seized in violation of the 4th Amendment must be excluded from trial was
first applied to the states in 1961. This case presaged two landmark deci-
sions. In 1963Gideon v. WainwrigRt gave indigent defendants the right

to counsel in criminal cases. In 1966iyanda v. Arizon&® required the
police to give warnings to suspects being interrogated in custodial settings.

In this environment, there was little wonder that Congress became
interested in improving the military justice system. The Military Justice
Act of 1968 made some significant changfessirst, it established a sepa-
rate military judiciary and gave powers to the military judge traditionally
reserved to the president of a court-martial or to a convening authority.
Thus, the military judge could conduct hearings outside the presence of the
members of a court-martial, and the military judge could grant or deny
continuances. Importantly, a military accused could elect trial by a mili-
tary judge sitting alone as the court-martfaSecond, the Military Justice
Act of 1968 required that legally trained counsel represent the military
accused in special courts-martial if the accused could be sentenced to a
bad-conduct dischargé.

Quite naturally, these changes were not met with general enthusiasm
in the field. First, the changes resulted in a lessening of influence over the
proceedings by both the commander and his staff judge advocate. Second,
the changes imposed a manpower burden on the respective legal resources
available to the judge advocates general of the services. | recall vividly
how the various commands scrambled to get “experienced” Army captains
certified as military judges. Indeed, Captain “Sparky” Gierke, now my
colleague on the court, was tapped to perform the duties of a military
judge—a position he filled with distinction in Vietham and later at Fort Car-
son, Colorado, from late 1969 until the spring of 1971. Changes in the law
also may have had the unintended result of changing the use of the special
court-martial as punishment for misdemeanants without the view that the
command was seeking to expel the service member with a punitive dis-
charge?®

24. 372 U.S. 335 (1963).

25. 384 U.S. 436 (1966).

26. Pub. L. 90-63%eeRemarks by Major General Kenneth J. Hodson, USA (Ret.),
June 9, 1987, Celebration of the Bicentennial of the United States Constiu2&n\.J.
CXIX (1987).

27. Pub. L. 90-632.

28. UCMJ art. 27.
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The ink had scarcely dried on the significant changes when the
Supreme Court had an opportunity to expound upon the system. The
Supreme Court reviewed the fairness of the military justice system soon
after the changes that purported to bring the system in line with modern
thought on criminal trial procedure. @iCallahan v. Parkerthe Supreme
Court held:

While the Court of Military Appeals takes cognizance of some
constitutional rights of the accused who are court-martialed,
courts-martial as an institution are singularly inept in dealing
with the nice subtleties of constitutional law. . . . A civilian trial,

in other words, is held in an atmosphere conducive to the protec-
tion of individual rights, while a military trial is marked by the
age-old manifest destiny of retributive justi€e.

Again, the judge advocates general of the services were called upon
to re-evaluate the business of military justice. The Supreme Court had
now imposed a new, restrictive requirement upon the military before
authorizing trial by courts-martial. It was no longer sufficient that the ser-
vice member had committed an offense under the Uniform Code of Mili-
tary Justice. Now the military was required to prove that the offense was
“service connected,” and as is often the case with appellate courts, there
was no clear definition as to what offenses might be “service connected.”

In 1971, the Supreme Court re-visited tb&allahan decision and
provided some guidance in determining whether jurisdiction existed over
a particular person and offen8eNonetheless, the question of whether an
offense was truly service connected proved to be fertile ground for military
litigants. For example, Professors Gilligan and Lederer, in their noted
work on military law,Court-Martial Procedure point out that one vexing

29. Of course there may be many explanations for the falling number of cases referred
to non-BCD special courts-martial. | have not taken the time to prove this hypothesis. In
1984, the year | was appointed to the Court of Appeals for the Armed Forces, there were
1442 general courts-martial, 1401 BCD special courts-martial, and 461 non-BCD special
courts martial in the Army. In Fiscal Year 1995, there were only 20 non-BCD special
courts-martial reported by the ArmyeeAnnual Reports of Code Committee 1984 and
1995, 20 M.J. and 44 M.J. The Naval services made substantial use of the non-BCD court-
martial in 1984, almost equal to the BCD special. By 1995, the BCD special courts-martial
were twice the non-BCD special courts-martial.

30. O’Callahan v. Parker, 395 U.S. 258, 265, 266 (1969) (footnote omitted).

31. SeeRelford v. Commandant, 401 U.S. 355 (1971).
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area of service connection was in determining whether drug offenses were
service connecte®f.

By the 1970s, the military community was confronted not only with
the political problems associated with the Vietham War (such as demon-
strations and anti-war sentiment), but also social unrest in the military.
Drug use and disobedience to authority increased. Military justice was not
spared these problems, and there were serious critics of military justice.

In 1969, the boolilitary Justice is to Justice as Military Music is
to Musig was published® Newsweeknagazine featured a cover story
captioned, “U.S. Military Justice on Trial® The trial of First Lieutenant
William L. Calley, Jr., for the My Lai incident attracted enormous media
and public attentiof®

The military system was also under attack from within. Retired Gen-
eral Howze noted, “The requirements of military law are now so ponder-
ous and obtuse that a unit commander cannot possibly have the time or the
means to apply the system . .36.”

Again, to put this era into historical perspective, it is easy to see that
the social turmoil in our society was reflected within the military services.
In civilian life, we had the Beatles, with their long hair, singing songs that
might be construed as glorifying the hedonistic lifestyle of the flower chil-
dren, the hippies, and the beatniks. Our African-American community
was struggling to establish equality and opportunity in our society. Ten-
sions existed among the peaceful efforts of the Reverend Martin Luther
King and his followers (such as Andrew Young, the Reverend Roy Aber-
nathy, and the Reverend Jessie Jackson), the militant views of some of the
Black Panthers (such as Eldridge Cleaver or Angela Davis), and the
approach of Malcom X and his followers. Drug use became commonplace
in certain segments of society. It became “cool” to smoke marijuana, burn

32. 1 Rancis A. GiLLicaN & FRrebric |. LEDERER CouRT-MARTIAL PROCEDURE 74-75
n.202 (1991).

33. PROBERT SHERRILL, MILITARY JUSTICE IS TO JUSTICE AS MILITARY Music Is To Music
(1969).

34. U.S. Military Justice on TrialNewsweek, Aug. 31, 1970, at 18.

35. Kan. Gty TiMes, May 19, 1971, at 5 (quoting General Hodson that he had received
more than 12,000 letters about Lieutenant Calley’s conviction).

36. General Hamilton H. Howz&lilitary Discipline and National SecurityArmy
Mag., Jan. 1971, at 11, 13.
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incense, and meditate. Timothy Leary was on the scene with LSD. The
Beatles sangucy in the Sky with Diamonds

Against this backdrop, the demands and the needs of the Vietnam War
meant that many of our young people were drafted into service. The
officer corps was young. An officer who entered service as a second lieu-
tenant in the mid 1960s was promoted to captain in approximately thirty
months, which meant that the average age of a company commander was
twenty-four years. The military asked these young officers to take civilian
draftees from this contentious society and train them to fight, respect
authority and discipline, and if necessary, die in battle.

Quite expectedly, many problems arose. Many of the young officers
were Caucasian and had not even known personally a black man or woman
as a friend or acquaintance. The leadership of the services had grown up
in a different era. There was a real chasm between the African-American
draftees and the officer corps. To superimpose all of these social issues
onto the war effort in Vietham created an incredible environment for the
military lawyer to function in the early 1970s—but function we did.

One important task was to define the problems. One solution used in
Germany, where | was stationed at the time, was to create a Race Relations
Task Force. Brigadier General George Prugh asked Captain Curt Smoth-
ers, an African-American attorney, and me to serve on the U.S. Army
Europe task force. We interviewed a large number of soldiers, noncom-
missioned officers, and officers, and through this process gave the black
soldiers an avenue to communicate their concerns and vent their frustra-
tions. Furthermore, lawyers were now involved in administrative proceed-
ings, giving advice on Article 15s, and representing soldiers in courts-
martial. All of these processes meant that an individual soldier could and
would be heard if he had a grievance. In my judgment, military lawyers
played an important role in ensuring success during these troubled times.

In military justice, the 1970s could be characterized as the decade in
which military judges became judges “as commonly understood in the
American legal tradition3” Captain (now Brigadier General) John
Cooke, in an article written twenty years ago, identified the date June
1975, with the appointment of Chief Judge Albert Fletcher to the Court of
Military Appeals, as the embarking poii§t.| would rather credit the Mil-
itary Justice Act of 1968, but will not quarrel with General Cooke’s con-

37. United States v. Graf, 35 M.J. 450, 465 (C.M.A. 1992).
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tentions. For certain, he cites numerous cases that clearly expanded the
role of the trial judge in every aspect of the trial, including review of pre-
trial confinement issues, production of withesses, control of the court-
room, and the like. From my experience with general courts-martial
before the 1968 Act, however, the Army had already begun treating its law
officers as de facto judgé®.

Eugene Fidell, a well-respected civilian practitioner of military law,
theorizes that over the last three decades an almost complete “flow of
power” to the military trial bench has occurred—-a shift of the “center of
gravity” from a command-oriented system of justice to a judicially-cen-
tered system® This “devolution,” Fidell argues, is complete. What
remains is for the military or the Congress to decide how to make it work
better.

| returned to the military justice scene in September of 1984, when |
was appointed to the Court of Military Appeals. At that time, the great
anguish that followed the court’s decisions of the late 1970's had almost
abated. The Military Justice Act of 1983 established a commission to
study five questions pertaining to military justice. Three of the five ques-
tions involved the military judge. First, should the judge be the sole sen-
tencing authority? Second, should the judge be able to suspend sentences?
Third, should military judges have tenute?The advisory commission
recommended against giving the sentencing power to judges, against giv-
ing judges the power to suspend sentences, and against a guaranteed term
of office.

Throughout the 1980s, arguments were advanced that the Court of
Military Appeals should be reconstituted as a court under Article Il of the
United States Constitution. The advisory commission also considered this
qguestion. The commission recommended Article Il status for the court if
jurisdiction could be clearly limited to review of courts-martfal.

38. Captain John S. CooKEhe United States Court of Military Appeals, 1975-1977:
Judicializing the Military Justice Syste@6 ML. L. Rev. 43, 44 (1977).

39. | fondly remember some great law officers who became military judges. Jack
Crouchet, Reed Kennedy, and Grady Moore were all superior judges and mentors.

40. Eugene R. FidellGoing on Fifty: Evolution and Devolution in Military Justjce
32 Wake ForesTL. Rev. 1213 (1997).

41. Military Justice Act of 1983, Advisory Commission Report, 14 Dec. 1984.

42. 1d.
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The role and status of the military judiciary continues to be of para-
mount interest, as we shall see from developments in the late 1980s and
early 1990s. Before heading in that direction, however, there were several
other significant events in military justice in the 1980s that are worthy of
note. First, the Military Rules of Evidence were adopted on 12 March
1980% These rules are taken almost verbatim from the Federal Rules of
Evidence. The adoption of the rules is consistent with the requirement in
Article 36 that the President adopt procedures and modes of proof “gener-
ally recognized in the trial of criminal cases in the United States district
courts.”** Adopting these Rules enhanced the military judge’s role as a
gatekeeper of evidence before a court-martial.

The Military Justice Act of 1983 initiated direct review of military
cases by writ of certiorari to the Supreme C6uiThe act also granted the
government the right to appeal an interlocutory decision “which terminates
the proceedings with respect to a charge or specification which excludes
evidence that is substantial proof of a fact material in the proceeding.”
Both of these amendments were soon to have profound meaning for mili-
tary justice.

In 1985, Yeoman First Class Richard Solorio was brought to trial for
numerous specifications of sexual misconduct with minor dependents of
fellow coast guardsmen. At trial, Solorio moved to dismiss the charges for
want of jurisdiction. The military judge, relying on tRelfordandO’Cal-
lahan cases, agreed with Solorio and ordered the charges dismissed for
lack of jurisdiction?” The government appealed pursuant to its newly cre-
ated rights under Article 62 of the UCMJ.

The Coast Guard Court of Military Review reversed the military
judge and reinstated the charges. Solorio appealed to the Court of Military
Appeals. We affirmed the Court of Military Review, finding jurisdiction
based upon thBelfordfactors*® Solorio appealed to the Supreme Court.
The Supreme Court lost little time in affirming the decision of the Court of

43. Exec. Order No. 12198, dated Mar. 12, 1980; Exec. Order No. 12233, dated Sept.
1, 1980 (effective date).

44. UCMJ art. 36.

45. UCMJ art. 67a.

46. UCMJ art. 62.

47. United States v. Solorio, 21 M.J. 251, 252 (C.M.A. 1986).

48. 1d. at 256.
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Military Appeals, but it did so by overruling ti@Callahan case’® The
question of jurisdiction over service member’s was now resolved.

The 1980s also saw much litigation concerning drug abuse. In several
important decisions, the Court of Military Appeals recognized three signif-
icant principles. First, “drugs coursing through the body of a user” were
an incredible threat to military readiness. Thus, there was no question as
to jurisdiction over off-post drug use.Second, the court recognized that
compulsory urinalysis may be justified by the same considerations that
govern other health and welfare inspectiohs&.astly, but importantly, the
court held that evidence of a controlled substance in the urine sample,
together with testimony explaining the evidence, would be sufficient to
sustain a conviction for the wrongful use of that subst&hde.my judg-
ment, these cases along with compulsory urinalysis itself, finally gave the
commander the tools needed to bring rampant drug use under control in the
military service.

Returning to the topic of military judges, 1988 brought a very unusual
case before the Court of Military Appeals. The Navy-Marine Corps Court
of Military Review issued a controversial decision in the cadgnited
States v. Billig®® A general court-martial had tried and convicted Dr. Billig
for acts and neglects in the performance of his military duties as a surgeon,
resulting in the death of several patients. The Navy-Marine Corps Court
reversed his convictiorf.

Following the announcement of the decision, the inspector general of
the Department of Defense received an anonymous tip that members of the
Court of Military Review had been bribed. The inspector general initiated
an investigation. Ultimately, the judge advocate general of the Navy
ordered the judges of that court to cooperate in the investigation. The
judges of the Navy-Marine Corps Court petitioned the Court of Military
Appeals to enjoin the inspector general from investigating their judicial
function in the case. The Court of Military Appeals ultimately concluded
that investigation of judicial misconduct must be done in a judicial setting.
Because there was no formal process in place to conduct a judicial inquiry,
| was appointed as a special master to conduct the investi§atibhe

49. Solorio v. United States, 483 U.S. 435, 436 (1987).

50. United States v. Trottier, 9 M.J. 337, 349, 350 (C.M.A. 1980).
51. Murray v. Haldeman, 16 M.J. 74 (C.M.A. 1983).

52. United States v. Harper, 22 M.J. 157 (C.M.A. 1986).

53. 26 M.J. 744 (N.M.C.M.R. 1988).

54. 1d. at 761.
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importance of the case is two-fold. First, the case recognized that appellate
judges of the Courts of Military Review were indeed judges, thus subject
to the American Bar Association Code of Judicial Conduct. Second, it
demonstrated that the military judges were willing to assert their judicial
independence, even in the face of direct orders of the judge advocate gen-
eral of the Navy. This act, which took courage and careful thought, set a
standard for judicial independence that has far-reaching meaning for an
independent military judiciary.

In the 1980s, Chief Judge Robinson O. Everett became keenly inter-
ested in the public having a greater understanding of military justice.
Under his leadership, the court allowed the television camera into the
courtroom, a practice specifically not allowed at the time in federal trial or
appellate courts. C-Span has covered several oral arguments. Chief Judge
Everett also initiated Project Outreach, a program designed to take our
court on the road. We have averaged five or six cases a year outside of
Washington. We held the first such case in Charlottesville, Virginia, on 13
November 1987°

The 1990s began with the retirement of Chief Judge Everett and the
expansion of the Court of Military Appeals from three judges tofive.
President Bush appointed Judges Susan Crawford, “Sparky” Gierke, and
Robert Wiss to join Chief Judge Eugene Sullivan and me on the court.

Before the new judges were appointed, however, we heard argument
and decided the case Uhited States v. Curt®® This was the first in a
series of cases in which a service member received the death sentence.
Central to the case was whether Congress could delegate to the President
the authority to proscribe the rules and procedures for death sentences in
the military. TheCurtis case was remanded to the Navy-Marine Corps
Court of Military Review?® Ultimately, in 1997, the five-judge Court of
Appeals for the Armed Forc®seversed Curtis’s death sentence, for other
reason$?

55. Navy-Marine Corps Court of Military Review v. Carlucci, 26 M.J. 328, 341
(C.M.A. 1988).

56. United States v. Sherrod, 26 M.J. 30 (C.M.A. 1988).

57. UCMJ art. 252.

58. 32 M.J. 352 (1991).

59. United States v. Curtis, 33 M.J. 101, 110 (C.M.A. 1991).

60. On 5 October 1994, the National Defense Authorization Act for Fiscal Year 1995,
Pub. L. No. 103-337, 108 Stat. 2663 (1994), changed the name of the U.S. Court of Military
Appeals to the U.S. Court of Appeals for the Armed Forces.
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Although theCurtis case was the seminal decision by our court
regarding constitutional questions of capital punishment, it was the case of
United States v. Lovingn 1994, that first made its way to the Supreme
Court8? The Supreme Court affirmed Loving’s death sentence and
approved the death penalty rules and procedures adopted by the President
in theManual for Courts-Martial recognizing that “[tlhe military consti-
tutes a specialized community governed by a separate discipline from that
of the civilian, . . . and the President can be entrusted to determine what
limitations and conditions on punishments are best suited to preserve that
special discipline &

It is my understanding that the Department of the Army has not yet
forwarded Loving’s case to the President for a decision on whether or not
to execute him. Interesting questions remain as to the procedure for for-
warding a death case to the President. For example, at the summer 1995
meeting of the American Bar Association, Major Dwight Sullivan, a
Marine Corps attorney at the time, questioned whether a case must first go
through the secretary of a military department and be subjected to clem-
ency review prior to being advanced to the President. Likewise, the ques-
tion remains as to whether a case should be staffed through the Secretary
of Defense before it goes to the President. There are also lingering ques-
tions about new provisions of thdanual for Courts-Martiathat provide
for a sentence to life without parole. | am certain these questions will be
resolved in the future, and | will not speculate here how they should come
out.

There are a number of death penalty cases pending in our system.
Indeed, two cases await a decision from our court, which we will announce
shortly®* | should note, however, that the military death penalty practice
has been carefully structured by the President “to make sure there is no
arbitrary imposition of the death penalty in the militaf§.Tn her opinion
in one of theCurtis cases, Judge Crawford listed eight significant protec-
tions built into the rule&®

61. United States v. Curtis, 46 M.J. 129, 130 (1997).

62. United States v. Loving, 41 M.J. 213 (1994); Loving v United States, 577 U.S. 748
(1996).

63. Id. at 773 (quoting Orloff v. Willoughby, 345 U.S. 83, 94 (1953)).

64. United States v. Gray; United States v. Murphy.

65. United States v. Curtis, 44 M.J. 106, 166 (1996).

66. Id. at 166-67.
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Two other significant cases were decided by the Court of Military
Appeals within a year after the new judges took office, both of which were
ultimately heard by the Supreme Court.Umited States v. Grathe Court
decided that a fixed term of office was not constitutionally required to
establish judicial independenge.In United States v. Weisa split Court
of Military Appeals decided that the appointment of military judges by the
judge advocates general did not violate the Appointments Clause of the
Constitution®® The Supreme Court consolidated these issues on appeal.

The Supreme Court held that the Appointments Clause was not vio-
lated by the manner in which military judges were chosen, nor did the lack
of a fixed term of office render the judges partial, in contravention of the
Due Process Clau$g.The military judge, established by act of Congress
in 1968, had come of age. He was now truly a judge in every sense com-
monly understood in our nation.

The Supreme Court has considered other cases from the military ser-
vices. The Supreme Court used an Article 31, UCMJ, issumired
States v. Daviso clarify what action a policeman must take if a suspect
makes an unclear or ambiguous request for counsel during a custodial
interrogation’® In theSheffercase, the Supreme Court upheld a Military
Rule of Evidence that bans polygraph evidence from the courtroom. The
Court held that the ban did not violate an accused’s constitutional right to
present a defengé.

One other very important case is presently pending before the
Supreme Court. IGoldsmith v. Clintorf? a majority of our court found
jurisdiction under the All Writs A¢ to prevent the secretary of the Air
Force from dropping Major Goldsmith from the rolls of the Air Force pur-
suant to a recently enacted provision in Title 10 of the United States Code.
The result of this case may profoundly impact service members who seek
protection from the various courts of criminal appeals or from the Court of
Appeals for the Armed Forcés.

67. 35 M.J. 450, 462-64 (C.M.A. 1992).

68. United States v. Weiss, 36 M.J. 224 (C.M.A. 1992); Udas€Cart. 2, 8 2, para.
2,cl 2.

69. Weiss v. United States, 510 U.S. 163, 176, 181 (1994).

70. Davis v. United States, 512 U.S. 452 (1994) (presenting an issue arising under
Article 31 of the UCMJ).

71. Sheffer v. United States, 118 S. Ct. 1261, 1269 (1998).

72. 48 M.J. 84 (1998).

73. 28 U.S.C.A. § 1651(a) (1999).
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There are several other observations | might share with you about this
system of justice that we call military justice. | mention these to contrast
my years as a civilian judge and practitioner from those involved in mili-
tary justice. The first observation involves a four-letter word: Ghee
inquiry.”> When | arrived at the Court of Military Appeals in 1984, one of
the earliest issues we addressed was a certified question that challenged the
Careinquiry.”® Because certified counsel were now present in every court-
martial, the inquiry was under attack principally from the Navy-Marine
Corps Court of Military Review.

In a series of opinions, the court attacked the inquiry as “paternalis-
tic,” “elevating form over substance,” and “an anachronism that should be
abolished.*” | gave careful thought to these lamentations but concluded
that there was significant value to our “paternalistic” approach. First, | felt
it was important to have a complete record “to insure that our military jus-
tice system . . . is a model of justice in the field of criminal I&Second,

a careful guilty plea inquiry avoids subsequent and costly collateral litiga-
tion about the guilty plea. | am satisfied that the extra time it takes to
develop a full and complete record is far shorter than defending the pleas
in subsequent post-trial litigation. Thus, | concluded thaC#dreinquiry

and its progeny are good for the system.

When | returned to the military justice scene yet another development
that impressed me was the establishment of separate trial defense offices.
It was difficult for me to imagine how the Army, Marine Corps, and Air
Force had become convinced to make this change. Even though it took the
Naval service several more years, the reorganized Navy legal service
offices have accomplished the same goals—separating the defense function
from the prosecution function.

So where do the “echoes” of the past take us? There are several les-
sons to be learned from my experiences. First, change is constant. Itis the
nature of our political process. Second, | am convinced that the significant
changes in military justice have merely mirrored the changes in civilian
society. Separate trial defense offices are not much different from public
defender offices you might find in any civilian community. Trained mili-

74. See, e.g Navy-Marine Corps Court of Military Review v. Carlucci, 26 M.J. 328
(C.M.A. 1988); Unger v. Ziemniak, 27 M.J. 349 (C.M.A. 1989).

75. United States v. Care, 40 C.M.R. 247 (1969).

76. United States v. Johnson, 21 M.J. 211 (C.M.A. 1986).

77. 1d. at 216 (citations omitted).

78. 1d.
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tary judges were inevitable as laws, crimes, and the evidence to prove the
crimes increased in complexity.

Of course, aspects of our military justice system continue to subject
us to criticism. The role of the commander-convening authority in the pro-
cess is difficult to justify. Why the person who makes the decision to pros-
ecute must be the same person that hand picks the jury to decide the case
is simply difficult to explain. Major General Hodson had a vision of a sys-
tem that would limit a commander’s involvement: “Their authority only
exists or extends to filing the case with the court and providing the prose-
cutor.””® General Hodson urged us to keep the commander in the clem-
ency function. “The commander provides us with a built in probation and
parole system, which | believe, is far preferable to one which might be set
up and operated by a court-martial commaiid.”

The system that General Hodson envisioned is not unlike the current
Navy system. The Navy has separated the trial and defense functions dif-
ferently than the other services. The Naval legal services offices serve the
sailors’ personal needs for defense counsel, legal assistance, and claims. A
trial command supplies prosecutors and legal advice to the various com-
mands regarding military justice matters. The larger commands also have
personal staff judge advocates to deal with many of the legal issues of the
command such as environmental law, ethics, and operational law.

| recently learned that by regulation the Army has given its military
judges a fixed term of office. Although we held in G&af case that this
was not constitutionally mandated, it is, nevertheless, a goo8idea.

In 1993 at our judicial conference, | urged all of the services to con-
sider something quite revolutionary for military judges. | suggested that
they experiment with a board that selected military judges from lieutenant
colonels who applied. If after three years the judge wanted to remain in
the judiciary then he would apply to the judge advocate general of that ser-
vice. The judge advocate general would convene a selection board of sit-
ting judges who would recommend for or against the selection of the
applicant as a permanent military judge. Those selected would be pro-
moted to colonel and remain judges until retirement.

79. Major General Kenneth J. HodsdPerspective: Manual for Courts-Martial
1984 57 ML. L. Rev. 1, 15 (1972).

80. Id.

81. United States v. Graf, 35 M.J. 450, 462-64 (C.M.A. 1992).
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Others talking about this idea have added some ruffles and flourishes
to the idea such as providing for a “tombstone” promotion to brigadier gen-
eral as part of the attraction to becoming a military judge. Fran Gilligan
suggested the law might be changed to permit military judges to serve
beyond thirty years, to say age sixty-five. All of these are good ideas, but
| am satisfied that the new Army regulation providing for a fixed term is a
giant step forward. | am certain that the services will follow that closely
before advancing the ball down the field, so to speak.

| also champion the idea of expanding the jurisdiction of the special
court-martial from six months confinement to one year. | understand that
there are efforts being made to do that so | will predict that will ha§pen.

If we look outside our military justice system, we find that the legis-
lative bodies are becoming increasingly concerned about judges having
too much discretion. Sentencing guidelines have been enacted in the fed-
eral system and in many states. Mandatory minimum sentences are in
vogue. Indeed, the recent changes to the Uniform Code of Military Justice
requiring automatic reductions in réfkand automatic forfeitures of pay
are arguably attacks on the discretion of the sentencing autfolityo
not see sentencing guidelines in the foreseeable future, however. In the lat-
est Defense Authorization Act, Congress instructed the services to study
random selection of court-membé&?PsAll of these matters suggest to me
that there is interest in our system at the highest levels of government.

Certainly, military justice is again in the headlines. The Tail-Hook
cases, the Kelly Flynn matter, the Black Hawk shooting incident, the recent
events in Italy, as well as the press coverage of the Sergeant Major McKin-
ney’s casé® have all contributed to the public curiosity.

It is essential in this environment that the military leadership have a
clear vision of the core values of our military justice system. Do we need
a military justice system in the next century? What values will it protect?
These are not idle questions. History has taught us that we can either lead
the charge to improve our system, keep the system totally acceptable to the
Congress and to the people we serve, or we can follow and accept those

82. See generallyMajor James K. LovejoyAbolition of Court Members Sentencing
in the Military, 142 ML. L. Rev. 1 (1993).

83. UCMJ arts. 58a, 58b.

84. United States v. Gorski, 47 M.J. 370 (1997); UCMJ arts. 58a, 58b.

85. Pub. L. 105-261.

86. ABC, Inc. v. Powell, 47 M.J. 363 (1997).
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changes imposed upon us. To me this is the most valuable lesson to be
learned from Major General Kenneth Hodson. He was a visionary who
could sell his ideas to the military and civilian leadership and accommo-
date the core values of the system.

What are those core values? Brigadier General John Cooke on sev-
eral occasions in his last year on active duty made an impressive point.
The true value of a military justice system is that it demonstratively
rewards those soldiers who obey the $at proves to them that their obe-
dience is worthwhile. General Cooke concludes the thought as follows:

Any critical analysis of our system must never lose sight of these
basic truths. The military justice system is accountable to the
American people and their elected representatives. The military
justice system must ensure that requirements are consistently
applied and that established standards of conduct are met. The
military justice system must protect the rights of all men and
women who wear the uniforf.

To insure this goal however, we must keep the commander, in my
judgment, involved. If we are going to hold commanders accountable for
the conduct of the troops, they must have the necessary tools to deal with
misconduct. How and to what extent Congress and the citizens will con-
tinue to give the commander the tools remains always in flux. It is up to
us to demonstrate that we have a mature, honorable, and fair system and to
strive to make the necessary changes to keep it abreast of modern under-
standing of criminal justice.

87. Brigadier General John Cool&™ Annual Hodson Lectuyed56 ML. L. Rev. 1
(1998).
88. Id. at 6.
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ALL THAT WE CAN BE ?

ReviEWED BY MAJOR MICHELE E. WILLIAMS 2

The Army is “the only place in American life where whites are rou-
tinely bossed around by black®.This is the conclusion of two sociolo-
gists who wroteAll That We Can Be thought provoking book about race
integration in the U.S. Army. The authors persuasively argue that the
Army is “the most successfully racially integrated institution” in Amer-
ica? The authors outline twelve key principles that arise from the Army’s
experience and argue that civilian institutions can use these principles to
achieve successful race integratfoMilitary insiders may find most of
these principles commonsense. Two of these principles, however, are
rather controversial and should fuel significant debalfde authors con-
clude that the civilian world can achieve the Army’s results on a large-
scale only through a national service program, which they term the “civic
equivalent of the draft’”

The authors’ backgrounds lend strength and credibility to their opin-
ions on race integration and affirmative action. Both authors served in the

1. GiArLeEs C. Moskosé& JoHN SeLEY BuTLER, ALL THAT WE Can Be: Brack LEAD-
ERSHIPAND RACIAL INTEGRATION THE ARMY WAY (1996).

2. United States Army. Written while assigned as a student, 47th Judge Advocate
Officer Graduate Course, The Judge Advocate General's School, United States Army,
Charlottesville, Virginia.

3. Moskos& SiBLEY, supranote 1, at 2.

4. Id.at132.

5. The twelve principles, or lessons, are: (1) Blacks and Whites Will Not View
Opportunities and Race Relations the Same Way; (2) Focus on Black Opportunity, Not on
Prohibiting Racist Expression; (3) Be Ruthless Against Discrimination; (4) Create Condi-
tions so that White and Black Youth Can Serve on an Equal Basis to Improve Their Social
and Civic Opportunities; (5) Install Qualified Black Leaders as Soon as Possible; (6) Affir-
mative Action Must Be Linked to Standards and Pools of Qualified Candidates; (7) Affir-
mative Action Must Follow a “Supply-side” Model, Not a “Demand-side” Model; (8) A
Level Playing Field Is Not Always Enough; (9) Affirmative Action Should Be Focused on
Afro-Americans; (10) Recognize Afro-Anglo Culture as the Core American Culture; (11)
Enhancing Black Participation is Good for Organizational Effectiveness; and (12) If We Do
Not Overcome Race, American Society May Unravdl.at 132-142.

6. These two principles, “Lesson Nine: Affirmative Action Should Be Focused on
Afro-Americans” and “Lesson Ten: Recognize Afro-Anglo Culture as the Core American
Culture,” are discussadfra.

7. 1d.at124,143.
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Army after being drafted and view their military experience favorably.
Both have studied the military extensively throughout their cafe€hgir
backgrounds also defy racial stereotypes. Mr. Moskos benefited from
affirmative action during college but is whité. Mr. Butler is a black
Americart! and the fourth generation of his family with a college detfree.
Perhaps most importantly, both have gained “extraordinary access” to the
military at all levelst® By providing this information, the authors implic-

itly acknowledge that opinions about race integration often result from our
own personal backgrounds. As a result, many readers (especially those
with some military experience) will find additional insight and balance in
the authors’ views?

One does not have to agree with the authors’ views to find valuable
lessons inAll That We Can BeMilitary and civilian leaders should take
special note of the authors’ insights on affirmative action. They emphasize
that institutions that lower standards to promote less qualified individuals
may quickly achieve the “right” race mix and temporary pdacé&he
long-term costs of this kind of affirmative action, however, are resentment
by whites and loss of self-esteem for blacks, who are made to feel that they
cannot succeed without special favéfsThe authors argue that the
Army’s method is better. This method, which they call “compensatory
action,” helps disadvantaged groups to meet the standards of competi-
tion.!” Instead of lowering standards to promote black Americans, the
Army educates and trains them up to the standards. Thus, the Army can
promote black Americans to leadership positions without suffering a loss
in quality.

8. Charles Moskos served in Germany in the late 1950s, and John Sibley Butler is a
decorated Vietham War veteratd. at xviii.

9. Id. at xiv, xviii.

10. Id. at xvii-xviii.

11. The authors use the terms black, black American, and Afro-American inter-
changeably throughout the book.

12. 1d. at xviii.

13. 1d. at xiv, xviii, xxi-xxii. The depth of the authors’ observations and interviews of
military personnel is impressive. Mr. Moskos spent time with units deployed all over the
world. At least two Army judge advocate general officers contributed to the authors’
research.

14. But seeKwame Okoampa-Ahoofe, JA, New Book Affirms America’s “Afro-

Anglo” Culture, THE EtHnic NewswaTcH, June 21, 1997, at 30 (describing Moskos and But-
ler as having “near scriptural optimism” and as veterans, standing “too propagandistically
close to their thesis”).

15. Moskos& BuTLER, supranote 1, at 69, 136.

16. Id. at 70, 136.

17. 1d. at 70.
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To their credit, the authors do not try to gloss over the fact that “com-
pensatory action” has not come cheap for the Army. For example, forty
percent of black students entering West Point first attend the Military
Academy Preparatory School, where the cost of training is $40,000 to
$60,000 per studeft. Add the cost of four years at West Point, and the
Army has spent close to $300,000 to make each of these students a com-
missioned officet? The Army also invests significant resources in its mil-
itary equal opportunity advisors, sending them away from their units for
nearly four months of training at the Defense Equal Opportunity Manage-
ment Institute?® The Institute’s annual budget (not including salaries for
the sixty-five military members on its staff) is close to two million dol-
lars2t

Leaders in the corporate world are likely to look at these costs of suc-
cess and wonder how the authors’ twelve principles could possibly be
applied to institutions governed by the profit motive. Unfortunately, the
authors do not answer this important question but leave the reader yearning
for more. The book presents only two arguments on the benefits of race
integration: that enhancing black participation is good for organizational
effectiveness, and American society will unravel if we do not overcome
race?? Corporate executives constrained by the “bottom line” are likely to
find these arguments more lofty than persuasive. The authors will need to
argue more thoroughly and present data if they wish to convince private
industry that the long-term benefits of race integration outweigh the signif-
icant financial burdens.

This is not to say thakll That We Can B& short on usefulness. To
the contrary, the book is full of valuable information for current and future
military leaders. For example, the book cites somewhat surprising data
from the early 1980s showing that black noncommissioned officers rated
black soldiers harder than their white counterp&rtEhe authors gathered
data showing that junior soldiers still believe this to be the case ibday.
They use this data to show how black noncommissioned officers “assuage
whites’ feelings of reverse discriminatiof?.” Although the authors do not

18. Id. at 91, 92.

19. Id.

20. Id. at 56.

21. 1d.

22. 1d. at 141-42.

23. Id. at 46.

24. The authors apparently did not gather data to determine whether the spéttiers’
ceptionson this issue were based in fact (e.g. they did not examine efficiency repurts).
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say so, their data furnishes an even broader lesson for black military lead-
ers (and possibly for women and other minorities as well). That is, we
must be mindful not to hold back our own in our efforts to be impartial,
credible leaders. Given the Army’s success, it would be unfortunate to see
further efforts at race integration unknowingly hampered by its own
minority leaders.

According to the authors, one of the key components of the Army’s
race integration success is the large number of bfacR$iey argue that
this brings at least three advantages to the Army: it provides a sufficient
pool from which to recruit black leaders, it allows for wider acceptance of
the features of black culture that enhance “organizational climate,” and it
causes whites to recognize diversity among bl&ék€f course, the
authors note that the Army gains these advantages only because of the fail-
ures of our civilian society. They cite hard and convincing statistics to
prove their point. “Among qualified youths—those who met the physical
and mental standards—an astonishing fifty percent of all blacks joined the
military, against only sixteen percent of their white counterpa®tQuite
simply, the Army is a good place for young blacks because their opportu-
nities in civilian life are so limited.

This raises an interesting question not fully addressed by the authors.
If civilian institutions adopt the authors’ key principles and achieve race
integration, does the Army lose out? It appears that some senior military
leaders have answered “yes” to this question during the national service
debate.

The authors argue that replicating military service in a large-scale
national service program is the most effective way to improve race rela-
tions in Americ&® They believe that national service would increase the
number of blacks with the tools necessary to compete on a “level playing
field,” bring blacks and whites together for a common cause, and create a
sense of “enlightened patriotism” and “communitarian thoughtlh
order to meet these goals, the authors strongly believe that a national ser-

25. Id.

26. Id. at 13.

27. 1d. at 14.

28. Id. at 38.

29. Id.at 124.

30. Id.at 124, 147, 169. Communitarian thought is recognizing that citizens have
responsibilities as well as rights, that the “common good is more important than individual
rights,” and that the “welfare of the whole supersedes individual righds&t 169.
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vice program needs to provide post-service educational benefits equivalent
to the Gl bill3?

The military’s senior leadership has viewed post-national service edu-
cational benefits as taking away too much from the armed forces. The
Department of Defense has objected to such proposals on the ground that
they would detract from military recruiting. In response to what seems
to be a very valid concern, the authors merely footnote to one Army
recruiting command study and take only one paragraph to argue that these
concerns are unfoundé® Given the importance of the military’s concerns
and potential impact on military readiness, the authors disappoint by not
addressing the issue more seriously and in greater detail. Perhaps the
authors see the irony in writing a book that speaks so favorably of the
Army, yet possibly results in negative consequences to that institution
should the book’s ideas take hold in the civilian world.

Throughout the book, most of the authors’ opinions and arguments
seem logical and quite commonsense. The key principles found in lessons
nine and ten, however, are rather controversial. Unfortunately, these are
also the two most difficult principles, because they are somewhat hard to
grasp. In lesson nine, “Affirmative Action Should Be Focused on Afro-
Americans,” the authors argue that a multicultural approach to affirmative
action should be abandoned in favor of expanded equal opportunity for
black Americans? According to the authors, one of the reasons for the
Army’s successful race integration is that the Army gears affirmative
actionde factoto blacks?®

The authors believe affirmative action should focus on black Ameri-
cans because of the “unique conditions of Afro-American life and his-
tory.”3® In “Lesson Ten: Recognize Afro-Anglo Culture as the Core
American Culture,” the authors argue that a multicultural view of America
should be abandoned in favor of a “unified national identity whose core is
recognized as Afro-Anglo®” The authors “hope for an acknowledgement
of our common Afro-Anglo heritage” just as “we came to recognize our
shared American religious culture as Judeo-Chrisfian.”

31. Id. at 146, 169.
32. Id.at 161.

33. Seeidat 162.
34. Id. at 121, 139.
35. Id. at 139.

36. Id. at 121.
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These two lessons are controversial, if not bold. The authors are say-
ing we must favor blacks over all other minorities. The shortcoming here
is not the authors’ lack of political correctness, but their over-simplified
approach. They simply do not ask the obvious questions, much less
attempt to answer them. |If affirmative action focuses exclusively on
blacks, what will be the result for other minorities? For women in and out
of the military? For Native Americans, whose history and position in
American society is arguably as tenuous as that of blacks? For Hispanics,
the fastest growing minority-group in Ameriéd?What effect would an
affirmative action policy focusing exclusively on blacks have on relations
between black Americans and other minority groups? Is it right to make
up for our historical wrongs against black Americans by ignoring other
minority groups?

The authors essentially ignore this minefifldUnfortunately, their
somewhat light approach to such a heavy topic is distracting from an oth-
erwise well-researched and well-argued proposal for better race integra-
tion in civilian institutions.

Despite some shortcomingsl] That We Can B a thought-provok-
ing read for military and civilian leaders at every level. Readers will
appreciate that the authors do not write in an overly academic fashion.
Further, the book contains a lot of information that is just plain interesting.
For example, chapter two discusses a short but very entertaining history
lesson about black American service in the military since colonial days.
The book is also full of fascinating facts and statistics, some of which
should be eye-opening for Army leaders. For example:

Black civilian employees in federal civil service are 2.5 times
more likely to be fired than whités.

37. Id. at 130. The authors use “Anglo” to refer to the British heritage of Americans
and specifically our language, social customs, and legal and political traditions. “Afro”
refers to these aspects of our culture: “moral vision, rhetoric, literature, music, and a dis-
tinctive Protestant Christianity.Id. at 128.

38. Id. at 141.

39. Karen BrandorBush’s Campaign Works to Win Over Texas Hispades Tris.,

Oct. 25, 1998, at 6. Hispanics are projected to be the largest minority group in America by
2005. Id.

40. The book does note that immigrants have also shaped our national ideogity. M
Kos & BUTLER, supranote 1, at 128. By way of comment on other minorities, the authors
express extreme skepticism about multicultural education in settings without a substantial
black presence. “[S]uch education can detract from blacks’ opportunity by becoming a
vehicle for other ‘oppressed’ groups . . .Id. at 121.
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Black Army soldiers are twenty percent less likely to be
involuntarily separated than white soldiéfs.

Black females are two times as likely as white females to
complete their Army enlistments.

Blacks are more satisfied with their Army careers than wttes.

The authors should have addressed some of their points further to
convince readers that their twelve key principles will lead to racial integra-
tion in civilian institutions. One need not be convinced, however, to find
this book useful. At a minimum, the authors gave some original and much
needed insight into the issue of race integration. Further, they opened what
should be extensive debate on the topic in both military and civilian insti-
tutions.

41. Id. at 6.
42. Id.

43. 1d. at 42.
44. 1d.atb5.
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CITIZEN SOLDIERS

THE U.S. ARMY FROM THE NORMANDY BEACHES
TO THE BULGE TO THE SURRENDER OF GERMANY ,

JUNE 7, 1944 — My 7, 1945

ReVIEWED BY MAJOR MARY E. HARTMAN?

I. Introduction

ReadingCitizen Soldierss like leafing through an old photo album
stuffed with snapshots of combat soldiers. The time and place is World
War Il Europe, ancCitizen Soldiersonnects the snapshots. Attached to
each snapshot is a soldier’s brief account of the moment the picture was
taken. Not much else is written on the snapshots, and sometimes there is
only one snapshot of a particular soldier in the whole album. But some-
times the snapshots jump to life, and the reader is swept onto the battlefield
with head ducked to avoid German bullets whizzing past. Upon reaching
the end of the album, the reader truly understands the combat soldiers’ sac-
rifices to ensure our freedom.

Author Stephen Ambrose’s stated goal is to tell the story of the citizen
soldiers of the U.S. Army and U.S. Army Air Forces in the European The-
ater of Operations in World War 1l. As the founding director of the Eisen-
hower Center for American Studies, a non-profit research institute located
at the University of New Orleans, Ambrose interviewed over one thousand
combat soldiers to preserve their memories of World War II. Ambrose’s
son, Hugh, working with the son of a German WWII veteran, also inter-
viewed dozens of German combat veteran€ftizen Soldiers

Ambrose drew from hundreds of diaries, letters, memoirs, and oral
histories of front-line soldiers archived at the Eisenhower Center to tell

1. SerHENE. AvBRrosE, CiTizeN SoLbiers. THE U.S. ARMY FrRoM THE NORMANDY
BeacHes To THE BuLGe To THE SURRENDEROF GERMANY, JUNE 7, 1944-Mvy 7, 1945 (1997).

2. United States Air Force. Written while assigned as a student, 47th Judge Advocate
Officer Graduate Course, The Judge Advocate General's School, United States Army,
Charlottesville, Virginia.

3. AwBrosg supranote 1, at 16.
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their stories irCitizen Soldiers He wanted the reader to know “who they
were, how they fought, why they fought, what they endured, [and] how
they triumphed* He promises in the introduction not to dwell on the gen-
erals, but rather to tell the soldiers’ stories: the Gls, the junior officers, and
the enlisted men fighting on the front lines. Ambrose promises to discuss
only enough strategy to keep the reader abreast of the “big picture.”

Ambrose does not keep all his promises in this book, but he does give
a memorable voice to World War Il combat soldiers. Although his analysis
of the Allied victory is logically flawed, this book soars when it focuses on
the determination, resourcefulness, and bravery of the foot soldiers.

Ambrose begins his mostly chronological account of the citizen sol-
diers on 7 June 1944, the day after D-Day. Focusing primarily on the front-
line soldiers, Ambrose begins with the expansion of the Allied beachhead
and the excruciatingly slow hedgerow fighting that stalled Allied progress
for weeks. In succeeding chapters, he recounts the breakout from Nor-
mandy, the effort to cross the German border, and the setbacks experienced
in the Hurtgen Forest and the Battle of the Bulge in December 1944. He
tells of soldiers spending Christmas 1944 in the thick of battle and of the
winter war on German soil in early 1945. He closes with the crossing of
the Rhine River and the Allied victory upon Germany’s surrender on 7
May 1945.

Ambrose also devotes a section of the book to other aspects of life in
the European Theater: he leads us through a terrifying night in a foxhole
on the front line, he recounts the heroic work of the Medical Corps after
facing ridicule in training, and he details some experiences of prisoners of
war. Ambrose also tells of the Jim Crow racism of the Army and of the
“jerks, sad sacks, and profiteers” of the war. Finally, Ambrose describes
and condemns the U.S. Army’s replacement policy that sent young
untrained men just out of high school straight to front-line combat.

This review will focus on the “photo album” quality Gftizen Sol-
diers the logical flaws in its analysis of why the Allies won the war, the
revelation of the darker side of the American GI, and what remains after
readingCitizen Soldiers

4. Id.at13.
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Il. The Bulging Photo Album

When | began the book, | hoped to learn how the Army transformed
a citizen—a farmer, a teacher, a businessman, a recent high school gradu-
ate—into a combat soldier. What was the citizen’s thought process in
changing from citizen to soldier? What life experiences did the citizen
draw upon to survive, or to be a hero? Stephen Ambrose supplied almost
no information about the soldiers’ backgrounds and life experiences, and
he did not furnish much insight into how the citizens became sofdiers.

What Citizen Soldierggave me instead was a photo album bulging
with snapshot moments of soldiers’ lives on the front lines, depicting how
they fought and what they endured. Ambrose piled one snapshot on top of
the last, with little transition between, which gave a somewhat distracting
“hodgepodge” quality to the book. Ambrose quotes the soldiers liberally
in telling their stories, letting them speak for themselves. But Ambrose
rarely presents more than one snapshot of a particular soldier; instead, he
guotes a given soldier once and never returns so that we may hear from that
soldier again. In this book, Ambrose does not follow individual soldiers
chronologically through the war, as he has in previous bbdks to this
book’s detriment that Ambrose does not tell the reader who the soldier was
and what happened to him, as the reader is always left to wdDitigen
Soldierswould have been a better book if Ambrose provided a very brief
background and short follow-up on the lives of the soldiers quoted.

Another distraction that interrupts the flow of the citizen soldiers’ sto-
ries is Ambrose’s broken promise not to dwell on generals and strategy.
Contrary to his introductory promise, Ambrose stuft&tizen Soldiers
with far more snapshots of strategy and the egos of Generals Patton and
Montgomery than necessary to keep readers abreast of the “big picture.”

Citizen Soldiershowever, soars when Ambrose focuses on his stated
goal to tell the soldiers’ stories. His snapshots of front-line soldiers are
spectacular and compelling. He describes the unbelievable agony of a sol-
dier enduring daylong combat, and then at dark, without rest or hot food,
digging a foxhole to sleep in the dirt without adequate clothing or cover.
He paints a vivid picture of the horror and fear the men faced during com-

5. My hopes for the book were fostered by the book’s title as well as the author’s
promise in the preface to tell the readers “who [the soldiers] wédepreface

6. SrepHENE. AmBRrosE, D-Dav, JUNE 6, 1944: Te CLivAcTIC BATTLE oF WoRLD WAR
II (1994); SePHENE. AvBROSE, BanD oF BROTHERS E Company, 506rH ReGIMENT, 101sT
AIRBORNE, FRoM NoRrRMANDY TO HITLER’S EAGLE’s NEST (1990).
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bat, witnessing fellow soldiers mangled and killed before their eyes.
Ambrose brings home the reality that, for the better part of that year, the
men who fought did not live in tents, did not sleep on beds or cots, did not
shower, and did not regularly eat hot meals. He depicts the ordinary men
who turned and ran in the face of danger, and those heroes who sacrificed
themselves in stunning acts of bravery to save the lives of their fellow sol-
diers.

While the bulging photo album does not live up to all of Ambrose’s
promises, the snapshots of front-line soldiers not only illustrate how the
soldiers fought and what they endured, but also, the snapshots portray the
true sacrifices of the men on the front lines in the war against Germany.

. Why We Won

A major flaw in Citizen Soldiergs Stephen Ambrose’s unsupported
conclusion that unit cohesion won the war for the Allies. Ambrose does
not explain the importance of unit cohesion and does not provide any facts
to support his thesis that unit cohesion won the war for the Allies.
Ambrose introduces his book with this theory: unit cohesion, teamwork,
and the development of a sense of family in the squad and platoon, are why
the soldiers fought and how they won the Wakfter the introduction,
however, Ambrose does not explore this theme again until the closing
paragraphs of the book. Ambrose fills the pages between with accounts of
scores of action-packed battles and skirmishes, jumping from one to the
next without taking a breath. Lost in all this exciting action, however, is
any analysis of the question Ambrose poses in the introduction: how did
untrained young men, considered by many to be far inferior to the disci-
plined German forces, defeat Hitler's war machine? At the end of the
book, Ambrose concludes that patriotism had little, if anything, to do with
the motivation of soldiers in the European Theater. “The Gls fought the
enemy because they had to. What held them together was not country and
flag but unit cohesion?”

While most military members understand the importance of unit
cohesion in combat, the ordinary citizen readbitigzen Soldierprobably
finds the concept of unit cohesion to be fuzzy. Notably missing from the
book are the soldiers’ thoughts on whether unit cohesion affected why they

7. ld.at14.
8. Id. at473.
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fought and why they won. Ambrose does take time later in the book to
illustrate the effect of unit cohesion on the German troops: he explains that
the Wehrmacht's units were made up of soldiers who grew up together in
the same villages, attended the same schools, and trained together from the
start. Their effectiveness suffered greatly when members of the unit were
killed. Ambrose states that the most devastating experience for a German
soldier was to realize that he did not know the soldier next to him.

Additionally, there is a gnawing contradiction in Ambrose’s logic
regarding the effect of unit cohesion on the war effort. Ambrose devotes
an entire chapter to the antithesis of unit cohesion—the Army replacement
policy. Rather than rotating battered units out of the combat zone and
replacing them with fresh units, General Eisenhower instead kept them on
the front lines throughout the last year of the war. He substituted poorly
trained eighteen-year-old replacements for the soldiers killed. But the
unit’s survivors, who had bonded together through months of training and
preparation for combat and more months of combat, often left the replace-
ments to fend for themselves, with devastating consequences. Many divi-
sions took one hundred percent casualties of replacement troops, many
times within days of the young men’s arrival in the unit. Ambrose lam-
bastes the Army’s replacement policy as “criminally wasteful,” but does
not make the logical connection between the replacement policy and its
effect on unit cohesion and the Allied victory.

If Ambrose is correct that unit cohesion won the war for the Allies,
how did we win the war despite the replacement policy that tore asunder
unit cohesion? How did any of those young replacement soldiers—alone,
knowing nobody in the unit, shunned by unit veterans—survive, contribute
to the combat effort, and sometimes become heroes? Was it a greater sur-
vival instinct—a strong will just to survive and get home? The consensus
of the few soldiers that Ambrose actually quoted in the book was that they
fought to survive.

Perhaps the reason the Allies won was not unit cohesion or a greater
survival instinct, but rather the resourcefulness and determination of the
soldiers. Ambrose certainly provides ample evidence for this theory. He
describes how, when thick hedgerows in Normandy stopped Allied troops
and tanks from advancing, American soldiers improvised and adapted
tanks to cut through the bu8hWhen shells crippled our tanks, American
soldiers, repaired the damage and drove the tanks back into battle. Not so

9. Id. at 66-67.
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the Germans, who left their crippled Panzer tanks smoking in the battle-
fields10

Ambrose portrays the American soldiers as young men with spirit,
determination, ingenuity, and resourcefulness that the Germans could not
match. Perhaps it was through sheer determination and resourcefulness,
rather than unit cohesion, that a bunch of untrained young men was able to
defeat Hitler's war machine.

IV. The Darker Side of the American Soldier

Some reviewers have criticized Ambroggitizen Soldiergor cheer-
leading “our boys” to the point of hyperbole. While it is true that
Ambrose never wavers in his admiration for the soldiers and what they
endured, he does not ignore the darker side of the American soldier. The
author includes stories of soldiers who deserted, stole supplies, and killed
unarmed German prisoners-of-war (POWSs). Ambrose recounts the expe-
rience of Lieutenant Fussell and his infantry platoon, which came upon a
forest crater where fifteen to twenty German soldiers were gathered:

Their visible wish to surrender—most were in tears of terror and
despair—was ignored by our men lining the rim, Fussell later
wrote. As the Germans held their hands high, Fussell's men,
laughing and howling, hoo-ha-ing and cowboy and good-old-
boy yelling, exultantly shot into the crater until every single man
down there was dead . . . . If a body twitched or moved at all, it
was shot again. The result was deep satisfaction, and the event
was transformed into amusing narrative, told and retold over
campfires all that winte

Ambrose makes no comment on the event. He does state that as many
as one-third of the one thousand combat veterans he interviewed related
incidents in which they saw other soldiers shooting unarmed German pris-
oners who had their hands up. He recounts the story of an American Air-
borne officer who murdered ten German POWSs while they were under

10. Id. at 64.

11. Ernst-Ulrich Franzergtories of “Citizen Soldiers” Well ToJd.eT's Go ONLINE
MiLwaukee J. SNTINEL (last modified Nov. 2, 1997)http://www.onwis.com/news/sunday/
books/1102bkambo.stm

12. AwvsRosE supranote 1, at 353.
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guard, digging a ditch. Ambrose believes the following quote from an eye-
witness expresses the general attitude toward the murder of enemy POWs:

| firmly believe that only a combat soldier has the right to judge

another combat soldier. Only he knows how hard it is to retain
his sanity, to do his duty and to survive with some semblance of
honor. You have to learn to forgive others, and yourself, for

some of the things that are dofe.

These stories both sobered and disturbed@itezen Soldiersltered
my view of American soldiers as the “good guys” in the fight against the
evil Nazis. Ambrose’s seemingly casual attitude toward the more sinister
acts of American soldiers also disturbed me. Ambrose did not analyze or
judge their transgressions, and indeed seemed to excuse the soldiers
behavior because they endured the rigors of combat. After much thought
on the subject, | realized that Ambrose is a historian, and not a judge. He
recounted the harsh and unflattering facts of waBifizen Soldiers He
wrote the difficult truth that American soldiers were not always the heroic
good guys, but were only flawed humans like the citizens for whom they
fought. His book shows that combat brought out the worst in some men,
and the best in more of them.

V. The Soldiers’ Voices Remain

What remains after readir@itizen Soldierss not its shortcomings,
but the voices of the soldiers. Ambrose gave voice to the words of Staff
Sergeant Bruce Egger, who summed up the experience of the combat sol-
dier serving out the last year of war in the European Theatre:

We were miserable and cold and exhausted most of the time, and
we were all scared to death . . . . But we were young and strong
then, possessed of the marvelous resilience of youth, and for all
the misery and fear, and the hating every moment of it, the war
was a great, if always terrifying, adventure. Not a man among
us would want to go through it again, but we are all proud of hav-
ing been so severely tested and found adequate. The only regret
is for those of our friends who never returriéd.

13. Id. (quoting AvBrOSE, supranote 6, at 210).
14. Awvsrosg supranote 1, at 469 (quotingdBce E. EGER & LEE M. OtTs, G Com-
PANY's WAR: Two PERSONAL AcCcouNTsOF THE CAMPAIGNS IN EUROPE 1944-1945 (1992)).
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Citizen Soldiersdorought those words to life, reminding us that our
soldiers were men worthy of our pride. Stephen Ambrose’s unwavering
belief in the American soldier is evident in the book’s closing sentence. It
says what so many Americans feel but cannot put into words: “At the core,
the American citizen soldiers knew the difference between right and
wrong, and they didn’t want to live in a world in which wrong prevailed.
So they fought, and won, and we, all of us, living and yet to be born, must
be forever profoundly gratefuf®

Stephen AmbroseBitizen Soldierss not a perfect book. Like most
photo albums, it allows the reader to see only snippets of reality in its pic-
tures of combat. It jumps from one snapshot to the next, never allowing
the reader to see the full life of the soldier in the picture. But the snapshots
convey the suffering of combat soldiers—through freezing conditions,
exhaustion, grisly wounds, hunger, and homesickness—who endured what
most of us would consider unendurable. This reader is profoundly grateful
to Stephen Ambrose for preserving the memories he assembled in this
photo album calle€itizen Soldiers

15. AwvBROSE supranote 1, at 473.
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MAKING THE CORPS !

ReviEweDp By MAJOR JEFF BRADY?

“Marines, the Nation's 911 force®Selective service registra-
tion begins today as the Marines take over Congress and the
White House!

Thomas Ricks’ bookiMaking the Corpsexplains the Marine “cul-
ture” like few others. Ricks, however, takes an otherwise excellent review
of the recruit training process and leaps to the radical conclusion that the
Corps may eventually rebel against the public it serves. Set against the
backdrop of recruit training, Ricks follows sixty-three prospective new
Marines through recruit training and the first year after the rigors of Parris
Island.

Making the Corpshowever, is more than a flowery version of the life
and times of sixty-three young men aspiring to become Marines. Ricks
artfully details the philosophical, psychological, and mechanical processes
Parris Island and the Marine Corps use to transform civilians into United
States Marines. Unfortunately, although he spent considerable time and
effort studying the forging process Parris Island employs to transform
civilians into Marines, Ricks never understands fully what makes Marines.
Ricks abandons everything he has learned about Marines and the transfor-
mation process in his radical conclusion. Perhaps one must be transformed
himself to truly understand Marines.

Thomas Ricks is &vall Street JournaPentagon correspondent. He
conceived the idea for this book while observing young Marines in Soma-
lia and other operations. On his first deployment as a Pentagon reporter,
Ricks went on a night patrol in Mogadishu, Somalia, with a squad of young
Marines. That experience piqued an interest in the Marine Corps and espe-
cially its unigue “culture.” Ricks’ interest deepened when he observed and
interacted with Marines around the globe over the next four years.

1. THomas E. Rcks, MakinGg THE Corps(1997).

2. United States Marine Corps. Written while assigned as a student, 47th Judge
Advocate Officer Graduate Course, The Judge Advocate General’'s School, United States
Army, Charlottesville, Virginia.

3. Marine Corps recruiting poster.
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Ricks used his observations to describe the Marine Corps as a subcul-
ture within the culture of the Armed Forces, separate and distinct from the
other services. His book is a study of how the Marines “stand out as a suc-
cessful and healthy institution that unabashedly teaches values to the Bea-
vises and Buttheads of Americh.”

The author traces the recruit training cycle of Platoon 3086, from ini-
tial arrival through graduation and service school training. The author
insightfully describes the platoon members’ backgrounds, which allows
the reader to understand how each person adapted to the Marine Corps.
The first six chapters focus on recruit training at Marine Corps Recruit
Depot (MCRD), Parris Island, South Carolina. These chapters also con-
tain short biographical sketches of individual recruits. Ricks thoroughly
explains the various phases of recruit training. He allows the reader to
empathize with the recruits’ experience of MCRD Parris Island. Chapter
titles in the first six chapters are well suited to the various training stages
the recruits face during their stay at Parris Isfand.

Ricks artfully describes the first major transformation tool recruits
experience—the “disorientation” phase. This phase begins almost immedi-
ately when new recruits reach Parris Island. Ricks’ writing style vividly
captures the sensory assault on the new recruits, which allows the reader
to be the metaphorical “fly on the wall” at Parris Island. He correctly sum-
marizes the effect of the techniques used. The Marines designed these
techniques to strip away an individual’s civilian identity, leaving room to
begin building the group culture of Marines. He discusses many examples
of this process in the four-day stage marked by lack of sleep and civilian
culture breakdown. For instance, when recruits initially step off the bus
the drill instructors force them to stand on yellow footprints. These foot-
prints are so close that recruits lose their individual identity and become
one mass. Then, the drill instructors strip everything away to include
clothing, hair, jewelry, food, friends, and even the recruit's name. This
short four-day period begins the transformation from civilian to Marine.

The reader is unaware while readimgking the Corpshat Ricks will
eventually use this description, and the other transformation tools
described in later chapters, to support his final, controversial thesis. This
forces the reader, therefore, to reread prior chapters to validate or invali-

4. Rcks, supranote 1, at 20.
5. Chapter 1: Disorientation; Chapter 2: The Forming; Chapter 3: Training; Chap-
ter 4: Warrior Week; Chapter 5: Graduation.
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date the final thesis in the last chapter of the book. Ricks’ method of orga-
nization inMaking the Corpsubtracts appreciably from the force of his
argument.

Making the Corpsnext section amplifies Ricks’ previous descrip-
tion, by explaining the second transformation tool Platoon 3086 faces at
MCRD Parris Island. He traces the “forming” where members of the
receiving barracks formally meet their drill instructors and learn that they
are a unit—Platoon 3086. Drill instructors “swarm” the recruits when they
arrive at the barracks that will be their home for the next eleven weeks.
Ricks points out that this strategy performs two functions. First, the one to
two week forming process has an accelerated pace that forces each recruit
to perform beyond his perceived limits. Most orders given require team-
work for successful completion. These orders minimize the egocentric
philosophy affecting society today. Second, Ricks explains that the drill
instructors force recruits to endure a state of “chaos.” The drill instructor
serves as a symbol of order in this “chaos.” This further emphasizes the
good of the organization over that of the self. This phase reinforces the les-
sons learned during the short disorientation phase.

Ricks then explores the beginning of formalized training for Platoon
3086. Here, Ricks includes the personal views of selected Platoon mem-
bers. He incorporates their response and reactions to the training. While
Ricks covers many valuable points in this discussion, including the histor-
ical development of recruit training and reflections on the woes of Ameri-
can youth, he makes his first in a series of troubling stereotypes about
Marines. Ricks stereotypes drill instructors into two major categories in
his analysis: rural southerners and tough city kids. From my practical
experience, this is patently false and misleading to the reader. Dirill
instructors are no different from any cross-section in the Marine Corps—
they represent a wide variety of Americ&ns.

Ricks then masterfully traces how James Webidl General Grdy
revamped and revitalized the Marine Corps after the Vietnam Conflict. He
accurately details the efforts that brought the Marine Corps to its current
training and operational level. Ricks, however, also sows the seeds for his

6. There are only two Recruit Depots, one at San Diego, California, and the other at
Parris Island. It is more likely that these Marines have tried to get near their homes and
families during their tour. Thus, if a Marine is from the East Coast, and does not want to
go into the recruiting field, Parris Island is the logical choice of duty assignment. West
Coast Marines choose San Diego, and Mid-Westerners shoot for recruiting duty or inspec-
tor-instructor duty near their friends and families.
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final chapter and his unusual thesis: the Marine Corps’ possible split from

the society it serves and its potential overthrow of the government. He sets
this theme in motion with numerous quotes and surveys. Recruit inter-

views depict the changed views of several young recruits after they have
been indoctrinated into the norms and expectations of the Marine Corps.
The views universally change to contempt for the society they serve. Of

particular note in his discussion is a quote from James Webb’shietiks

of Fire:

These people have no sense of country. They don't look beyond
themselves . . . . We've lost a sense of responsibility, at least on
the individual level. We have too many people . . . who believe
that the government owes them total, undisciplined freedom. If
everyone thought that way, there would be no society. We're so
big, so strong now, that people seem to have forgotten a part of

7. See generallfRicks, supranote 1, at 132-49. Secretary James Webb was, at the
time, the youngest appointee to hold the office of Secretary of the Navy. A decorated vet-
eran of the Vietnam conflict, Secretary Webb was a prolific writer after Vietnam regarding
the erosion of patriotism and sense of duty in American culture. Appointed to the position
of Secretary of the Navy in the Reagan administration, Secretary Webb sought to reinstill
the values of patriotism, valor and sacrifice into the leadership philosophy of the Marine
Corps. As part of that effort, Secretary Webb sough and installed Gneral Alfred Gray as
Commandant of the Marine Corps to replace General P.X. Kelley when his term expired.
General Gray was not a popular candidate for the position, but Secretary Webb was
impressed with his “grasp on the spiritual problems of the Corps.” Secretary Webb resigned
shortly thereafter, but his installation of General Gray marked a redefining moment for the
Marine Corps.

8. Id. General Alfred Gray was an old “mustang” Marine. He dropped out of Lafay-
ette College in 1950 and enlisted in the Marine Corps where he served in the Korean War
and was commissioned as a second lieutenant. His experiences in Vietham provided Gen-
eral Gray with a broad vision of the needs of the Corps. (General Gray was one of the first
officers to serve in Vietham in 1962 where he performed special operations work. And he
was one of the last officers to leave, commanding the Marine ground troops in the evacua-
tion of Saigon in 1975). Soon after assuming the position of Commandant, General Gray
instituted a professional reading program for all Marines, corporal and above. Another
major contribution of General Gray was a total restructuring of the way in that Marines
fight. General Gray reshaped the Marine Corps’ tactical thinking and doctrine, focusing on
maneuver warfare concepts vice the traditional concepts of attrition warfare. This sparked
large debates within the Crops but eventually, the Corps changes it methodology of warfare
to encompass a maneuver warfare strategy. As Commandant, General Gray also restruc-
tured recruit training to instill combat training and virtues from the very beginning of each
Marine’s training. General Gray’s inspiration and vision revamped the structure and train-
ing of all Marines, private to general, and became the bedrock of the force the Corps is
today.
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our strength comes from each person surrendering a portion of
his individual urges to the common gobd.

Ricks opines that this quote, “in a nutshell, states the ideology that the
Marine Corps tries to inculcate today at Parris Isf&dlhis single para-
graph serves as the major underpinning to the controversial conclusion that
Ricks reaches in the final chapter of his book. The quote, however, is in
the middle of the book and does not refer to the author’s thesis. Therefore,
the reader must recall this point, or reread portions of the book, to uncover
one of the author’s major premises in support of his final point.

Ricks then evaluates the Marine Corps and compares it to the other
branches of the Armed Forces. His major premise in this comparison is
that the other services try to accommodate themselves to changes in soci-
ety, while the Marine Corps tries to separate itself from societal changes.
This premise is true to some extent. The Marine Cismp®re hesitant to
incorporateself-impose@hange to accommodate societal shifts. This only
makes sense with the Corps’ two hundred twenty-plus year history, which
has seen both permanent and temporary societal changes.

History and tradition are a primary building block for the Corps. The
Corps’ traditions and history strengthen the inculcation of its values, as
Ricks points out in numerous places within the book. What Ricks fails to
acknowledge, however, is that the Marine Corps, like all the services, is an
institution controlled by civilian society. Numerous changes have
occurred in the Marine Corps as a result of changing societal values. Some
examples are integration, women in the military, and policies regarding
homosexuality. The Corps adapts through a process of civilian-imposed
changes instead of internally generated changes based on society’s passing
fads. The Marine Corps is not the recalcitrant, isolated, culturally elite
society bent on self-determination that Ricks projects. Rather, it responds
to important societal changes that its civilian leadership believes in and
decides are important enough for the Marine Corps to adopt.

Chapters six, seven, and eight cover the graduation, follow-on train-
ing, assignments, and connections to past lifestyles of Platoon 3086’s grad-
uates. Ricks describes the difficulty some recruits experience returning to
civilian society, their family, or peer relationships. He uses these examples
as further support for his final conclusion that the Marine Corps is cultur-

9. Rcks, supranote 1, at 138 (quotingwles Wess, FeLps oF Fire (1978)).
10. Id.
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ally isolated from the society it protects. He opines that the Marine Corps
views society as a chaotic state of poor values, decadence, and individual-
ism. He concludes that the Marine Corps’ greater political involvement,
coupled with its focus on “chaos” as a mission, may lead the Marine Corps
to view the next war as being at home.

To support his thesis, Ricks offers some quotes and vignettes from
Platoon 3086 members:

In the Marines you get an identity, people who never had a fam-
ily, they belong to something—maybe for the first time in their
lives . . . you know you are in a brotherhood that will nevet'die.

[Recruit training] was . . . all the basic things that you should
learn growing up, but for some reason society de-emphasizes.

Ricks offers these quotes, and other excerpts, as support for the premise
that the Marine Corps has instilled its values into these Marines, thereby

separating them from society. He does not stop there, however. He then
establishes a series of weak links that attempt to build upon these strength-
ened values to reach his controversial conclusion.

One of the weak links that Ricks proposes is that the Corps’ imparted
values cause the recruits to despise the society from which they came. But,
there is a more reasonable explanation for this behavior. Throughout the
book, Ricks builds upon the point quoted earlier about teaching values to
the Beavises and Buttheads of America. “[The Marine Corps] does a good
job dealing with the bottom half of American society . . . the Corps takes
kids with weak high school educations and nurtures them so that many can
assume positions of honor and respégtRicks is partially correct that the
recruits’ changes in outlook are a product of the heightened values that
they receive in recruit training. This new outlook, however, relates more
closely to the reason these young men joined the Marine Corps in the first
place. If they joined the Marine Corps to get away from the “bottom half
of society,” as Ricks claims, then it is only natural that they would look
even less favorably upon their past. Justification for their enlistment deci-
sion, coupled with an improved set of cultural values, would naturally lead
to each recruit's downplay of past experiences and values. Jumping from

11. Rcks, supranote 1, at 252.
12. Id. at 256.
13. Id. at 20.
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this observation to the radical conclusion that the Marine Corps views all
of society as depraved of morals and deprived of culture is a large leap in
analysis.

Ricks attempts to pull these conclusions, along with other observa-
tions, together to reach his final, controversial points. In his final chapter,
Ricks sets forth three areas of societal change he claims have created a
large gap between the military and society. Ricks describes changes in the
military, society, and the international security environment that could lead
to a potentially dangerous result. He concludes that there is a danger of an
autonomous military taking matters into its own hands to clean up society.

Ricks claims that an all-volunteer force of professional soldiers cre-
ates a separate class of citizenry. The feeling of superiority over society
when added to this class distinction leads to fear and loathing of the gov-
ernment during cutbacks and privatization of military functions. A shiftin
focus from defending society to defining society through higher morals
and values creates a dangerous situation. He adds that this is particularly
true where society has grown more fragmented, individualistic, and is less
disciplined in areas of family, church, and education. Finally, he claims the
post-Cold War shift of missions toward foreign policy enforcement to
combat world “ chaos” leads eventually to domestic missions involving
“cultural chaos” in the United States. These three changes are ostensibly
a recipe for self-determination by the culturally elite military over the cul-
turally deprived society in America.

In Making the CorpsRicks correctly identifies numerous problems in
modern society; however, he falls short of understanding the essence of the
Corps and the military in general. Each member of the Marine Corps
understands that he surrenders a portion of his individual urges for the
common good as James Webb describdgdids of Firel* Each Marine
swears an oath to support and defend the Constitution of the United States
upon initial entry and upon each enlistment. Marines acknowledge that
civilian elected society controls the military. While there may be some
reluctance or questioning of societal changes imposed upon the Corps, the
Marine Corps carries out civilian directed changes as it has for the past two
hundred twenty-two years. Marines understand our system of government
and the Corps’ place within that system. Their deep respect for that sys-
tem, our country, and the American people they defend would not allow
the actions Ricks fears. Marines would have to abandon all that they

14. SeeWess, supranote 9.
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believe in, their “culture” as Ricks defines it, before they would reach the
conclusion he suggests; Marines would not engage in such conduct.
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