1999] LANDMINES 87

THE UNITED STATES REFUSAL
TO BAN LANDMINES:
THE INTERSECTION BETWEEN
TACTICS, STRATEGY, POLICY,
AND INTERNATIONAL LAW

CapPTAIN ANDREW C.S. Eaw?

| rather dislike mines, and the whole damn country is full of
them. We lose officers daily, mostly with legs blown off or bro-
ken?

Lieutenant General George S. Patton

|. Introduction

Richard | attacked the French stronghold of Acre in 1191 using such
ancient weapons as the longbow and the catapiitte most important
weapon he used, however, remains in military arsenals today: the land-
mine? One ancient historian recorded that in the Battle of Acre, the most
important soldiers “were the miners, making themselves a way beneath the

1. Legal Assistance Attorney, Legal Assistance Office of the Staff Judge Advocate,
Fort Lewis, Washington. B.S., United States Military Academy, 1989; J.D., University of
Pennsylvania, 1997. Formerly assigned as Team Leader, Direct Support Detachrifent, 416
Civil Affairs Battalion (Reserve) (Airborne), Norristown, Pennsylvania, 1995-1997; Staff
Officer, Combat Developments Center, Fort Sill, Oklahoma 1993-1994; Platoon Leader, B
Battery, 6-29 Field Artillery (MLRS), Idar-Oberstein, Germany 1992-1993; Reconnais-
sance Survey Officer, Headquarters Battery, 6-29 Field Artillery Battalion (MLRS), Idar-
Oberstein, Germany 1991-1992; Fire Support Team Leader, forward deployed to B Com-
pany, 4-34 Armor Battalion, Mainz, Germany 1990-1991. Previous Publications: Andrew
C.S. Efaw, Commengree Exercise and the Uniformed Employee: A Comparative Look
at Religious Freedom in the Armed Forces of the United States and Great Brit&inyr.

Lag. L.J. 648 (1996); Andrew C.S. Efaw, Comméiatal Concept and Feel: A Proper Test
for Children’s Book5 UCLA Ent. L. Rev. 141 (1997).

2. Letter from Lieutenant General George S. Patton, Jr., Il Corps Commander, to
Beatrice A. Patton, wife (Mar. 15, 1948 printed inCarLos D’EsTE, PatTon: A GENIUS
ForR WAaR 469 (1996). General Patton continues, “We have to have sand bags in the bottom
of the cars. That helps somdd.

3.  SeeloHN HewitT, ANCIENT ARMOUR & WEAPONS180 (1996).

4. See id.See generallilike CroLL, THE HisTORY OF LANDMINES (1998).
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ground, sapping the foundation of the walls, while soldiers bearing shields,
having planted ladders, sought entrances over the ramparts.”

At Acre, landmines were still a relatively new conception, having first
appeared on the battlefield only slightly earlier that cerfturike the sol-
diers at Acre, the first sappers mined underneath the wall or tower of a
stronghold, supporting their tunnel with pitch-smeared timbeT$iey
then filled the mined cavity with combustible materials and set them on
fire.8 The fire burned away the support timbers, causing the structure
above to collapsg.In the fifteenth century, some enterprising soldier had
the idea of filling a mine with gunpowder to blow up a wall or tof¥eFhe
idea worked, and explosive mines were here to stay.

5. SeeHewitT, supranote 3, at 18Qquoting the historian Devizes).

6. SeeA.V.B. NormaN & DoN PoTTINGER, A HisTorYy oF WAR AND WEAPONS 449710
1660, at 54 (1966) (saying that landmines first appeared in the twelfth cesteglso
WarFARE 88 (Geoffrey Parker ed., 1995).

The terms “landmine,” “land mine,” and “land-mine” will be used interchangeably
within quotations and titles in this article, as no standard usage currently predominates.
Likewise, the terms “boobytrap,” “booby trap,” and “booby-trap” will be used interchange-
ably.

This article does not refer to sea mines or to the laws governing theiSasee.q.
Hague Convention VIl Relative to the Laying of Automatic Submarine Contact Mines, 18
October 1907, 36 Stat. 2332, T.S. 58ee alsdCHAIRMAN OF THE JOINT CHIEFS OF STAFF,

JoINT PuBLIcATION 3-15, dINT DocTRINE FOR BARRIERS, OBSTACLES, AND MINE WARFARE |-4

to 1-6 (30 June 1993) [hereinafter JP 15-3] (discussing Hague Convention VIII, the Seabed
Arms Control Treaty of 1971, and the 1982 United Nations (UN) Law of the Sea Conven-
tion). This article also does not refer to aerial mines or to the laws governing th&eese.
NorwmAN PoLMAR & THomAs B. ALLEN, WORLD WaR Il 554 (1996) (defining aerial mines as

those mines that were suspended from barrage balloons as air defense measures in London
during World War II).

7. SeeHewTT, supranote 3, at 181; dkman & PoTTINGER Supranote 6, at 54 See
generallyCHrisToPHERDUFFY, SEGE WARFARE (1996) (describing the “burnt prop” method
and tracing the history of mine warfare throughout the worldyPdis 228-31 (Randal
Grey ed. 1990).

8. SeeHewT, supranote 3, at 181.

9. Id.

10. See idat 138. See alsdroBerT CowLEY & GEOFFREY PARKER, MILITARY HisTORY
427 (1996) (saying that the French developed a gunpowder mine during"tberttéry
that “proved surprisingly long-lived”); &erT L. O’'ConnELL, OF MEN AND ARMs 121
(1989) (claiming that rudimentary landmines were first developed in the efrbehéury).
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Over the next four hundred years mines changed very'fittBy the
dawn of the American Civil War, landmines were still quite rudimentary.
Before long, however, the Confederate military managed to develop a self-
contained, and hence portable, landnftheSome of these mines were
industrially manufactured, but many were merely converted artillery
shells’® Confederates would simply bury the artillery shells underground
with the percussion cap facing Ublf someone were to step on the cap or
a wagon rolled over it, the shell would expld8eMeanwhile, General
Grant’s soldiers were still mining tunnels underneath enemy positions like
their brethren of arms from the previous seven centdfieBhe Union
engineers stuffed these mine shafts with tons of explosives and then deto-
nated the mines beneath the unsuspecting Confedéfates.

Landmines, in the modern sense of the word, have only been in use
since World War I8 Yet, even in World War |, most of the mines were still
improvised on the battlefield and employed to guard trenches against
enemy raid$? As warfare evolved, so did the landmine. When the first
tanks arrived on the battlefield, the first anti-tank mines arrived with
them?® Soon the need for mass produced mines became apparent.
Research and development during World War | yielded amatol and

11. SeeCHrisToPHERDUFFY, HRE AND SToNE 136-43 (1975) (giving a detailed exami-
nation of mining during the eighteenth century); Jack H. McCallnfernal Machines and
Hidden Death: International Law and Limits on the Indiscriminate Use of Land Mine War-
fare, 24 Gv. J. NT'L & Cowp. L. 229, 232 (1994).

12. SeeJean F. BLasHFIELD, MINES AND MINIE BaLLs 48, 57 (1997) (giving the credit
for mine innovations to Confederate General Gabriel Rains, head of the Torpedo Bureau);
see alsdvicCall, supranote 11, at 23gciting MiLTon F. RERRY, INFERNAL MACHINES 20-27
(1985) (saying that both naval and land mines were called “torpedoes”)).

13. SeeBLasHFIELD, supranote 12, at 56; McCalsupranote 11, at 232.

14. SeeBLasHFIELD, Ssupranote 12, at 56

15. Seeid.

16. The most renowned of these were the mines at Petersburg and VickSeerg.
NoaH ANDRE TRUDEAU, THE LAsT CitapeL 98-127 (1991) (giving a detailed account of the
mining in Petersburg, including excerpts from Testimony before the Official Court of
Inquiry on the Mine).See alsdeorFReY PERRET, ULYsses S. GRanT 340-43 (1997).

17. SeePerreT, supranote 16, at 340-43. The use of the mine at Petersburg was tac-
tically sound, but Union forces failed to exploit the gap in the Confederateldine.

18. SeeU.S. kP T oF ArRMY, FELD MANUAL 5-31, WsE AND INSTALLATION OF Boo-
BYTRAPS 6 (31 Jan. 1956) [hereinafter FM 5-31]. This manual is no longer irSes¢).S.

DEeP T oF ARMY, Pam 25-30, @ONSOLIDATED INDEX OF ARMY PUBLICATIONS AND BLANK FoRrRMS

(1 Oct. 1997). Note that to the extent that this manual or any other military manual in this
article is in opposition to an international treaty or convention to which the United States is
a signatory, the treaty supersedes the manual and has the force of U.S. lavan&r. &rC

IV, cl. 2 (calling treaties part of “the Supreme Law of the Lanség alsdJ.S. DeP' T oF

ARrMmY, FELD MANUAL 27-10, THe LAw oF LAND WARFARE, para. 7b (18 July 1956).
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ammonal—-explosives with three times the power of gunpottd&hese
explosives paved the way for the small, modern mines of f5day.

In the years between World War | and World War 1l, the United States
did little to develop mines or to train soldiers how to use tfei@nly as
the United States anticipated entering World War Il did the U.S. military
begin to develop mines as a permanent part of their arsenal and military
strategy?® In North Africa, Americans first experienced the devastating
impact that mines could wreak upon a battlefield. There, minefields
derailed several Allied armor attadksand proved effective again in
Europe as the German Wermacht used mines to halt Allied mechanized
attacks’’

Today?® landmines are much more complicated than their historical
forebears are, but they still can be separated into two simple categories:
anti-personnel and anti-tasgk. Anti-personnel landmines, as defined by
international law, are “mine[s] primarily designed to be exploded by the

19. SeeFM 5-31,supranote 18, at 6. Some of the mines in WW | were still of the
15M century variety.Seelay WINTER & BLAINE BAGGETT, THE GREAT WaR (1996). Nineteen
of these mines were buried over the course of eighteen months on the Messines Ridge at
Ypres, and then detonated at onizk. The detonation of the Beaumont-Hamel mine under
the German front line started the Battle of Somrite. The mine was simply a tunnel
stuffed with almost one million pounds of amatol; the resulting explosion was heard in both
Paris and Londonld.

20. SeeFM 5-31,supranote 18, at 6

21. See id.John OwenMines in BrasseY's INFANTRY WEAPONSOF THE WoORLD 1950-

1975, at 242 (Major General J.I.H. Owen, O.B.E., late Royal Marines ed. 1975).

22. SeeOwen,supranote 21, at 242.

23. Seeid.

24. SeeFM 5-31,supranote 18, at 6 (“Between 1918 and 1938, U.S. armed forces
showed little interest in . . . mine warfare. . .."). The British apparently developed the first
successful mass produced anti-tank mine in 1&%0wen,supranote 21, at 242-43.

25. SeeFM 5-31,supranote 18, at 6.

26. U.S. BFT oF ArRMY, FELD MaNuAL 5-101, MoeiLity 4-1 (23 Jan. 1985) [herein-
after FM 5-101]

27. Id. (noting also the Battle of Kursk in 1943, where “the Soviet Army successfully
used strong-points reinforced by minefield[s] to slow the attacking German Army and
channelize it into kill zones”).

28. A landmine, from this point on in this article, will be defined as “an explosive or
other material, normally encased, designed to destroy or damage ground vehicles, boats, or
aircraft, or designed to wound, kill, or otherwise incapacitate personnel. It may be deto-
nated by the action of its victim, by the passage of time, or by controlled meansi@
oF THE JOINT CHIEFS OF STAFF, JOINT PuBLICATION 1-02, DEPARTMENT OF DEFENSE DICTIONARY
OoF MILITARY AND AssoclaTED TERMS 279 (23 Mar. 1994 (as amended through 12 Jan. 1998))
[hereinafter JP 1-02]; JP 154Q)pranote 6, at GL-4.
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presence, proximity, or contact of a person and that will incapacitate,
injure, or kill one or more person&” The typical anti-personnel mine is

a pressure mine. They are designed to detonate whenever three to thirty-
five pounds of force are applied to the mine’s trigger.

Generally, anti-tank mines are larger than anti-personnel mines and
require significantly more pressure to detorfatBecause of their size and

29. Modern anti-personnel mines were first developed for the sole purpose of protect-
ing anti-tank minesSeeJanet E. Lord,egal Restraints in the Use of Landmines: Human-
itarian and Environmental Crisj25 Gi. W. INT'L L.J. 311, 313 (1995).

30. Protocol on the Prohibitions or Restriction on the Use of Mines, Booby-Traps and
Other Devices (Amended Protocol @mendedVay 3, 1996, art. 2, U.SREaTy Doc. No.

105-1, at 37, 35 I.L.M. 1206 [hereinafter Amended Protocol Il]; Convention on the Prohi-
bition of the Use, Stockpiling, Production, and Transfer of Anti-Personnel Mines and on
their Destruction, art. Zypened for signatur&ept. 8, 1997, 36 I.L.M. 1507 [hereinafter
Landmine Ban]available at<http://www.vvaf.org/landmine/us/updates/events97/
treaty9_29.htrr.

The Landmine Ban offers the following distinction: “Mines designed to be detonated
by the presence, proximity, or contact of a vehicle as opposed to a person, that are equipped
with anti-handling devices, are not considered anti-personnel mines as result of being so
equipped.” Id. Also, Marian Nash notes that the definition of anti-personnel mines is
“deliberately structured so as not to prevent the traditional use of the Claymore. In a com-
mand-detonated mode, the Claymore does not fall within the definition . . . .” Marian Nash
(Leich), Contemporary Practice of the United States Relating to Internationgl@hwv.

J. INT'L. L. 325, 332-33 (1997). The original Protocol Il made no distinction between anti-
tank and anti-personnel mines. Protocol on Prohibitions or Restrictions on the Use of
Mines, Booby-Traps and Other Devices, Oct. 10, 1980, 19 I.L.M. 1529 [hereinafter Proto-
col I1].

Historically, the U.S. Army has primarily used four types of AP landmines: the M14,
the M16A1, the M18A1, and the M26. U.Sedx oF ArRMY, FELD MANUAL 21-75, @MBAT
SkiLLs oF THE SoLbiErR A-1 to A-21 (3 Aug. 1984) [hereinafter FM 21-75peU.S. DeP' T
oF ARMY, TECHNICAL MANUAL 9-1345-203-128P, €3RATOR'S AND ORGANIZATIONAL MAINTE-

NANCE MANUAL: LAnD MiNes [hereinafter TM 9-1345-203-128P]; U.Se®r oF THE ARMY,
SoLbier TRAINING PusLicaTion 5-12B1-SM, SLbiER's ManuaL, MOS 12B, @wmBaT ENGI-
NEER, SkiLL Lever 1, 2-1 to 2-21 (describing the installation and removal of M14 and
M16A1 anti-personnel mines as “combat-critical skillsge alsaliscussiorinfra pt. V.

31. SeeFM 21-75,supranote 30, at A-22 to A-30

32. Seeidsee alsol'M 9-1345-203-128Rupranote 30. Historically, the Army has
primarily used the M15, M21, and M24. FM 21-8Gpranote 30, A-22 to A-30see also
TM 9-1345-203-128Fupranote 30. In U.S. mixed-mine systems, anti-personnel and
anti-tank mines are exactly the same si&eeletter from Lieutenant Colonel John J.
Spinelli, Policy Analyst, National Security Policy Division, Plans and Policy Directorate,
Office of the Deputy Chief of Staff—-Operations, Headquarters, Department of the Army, to
Captain Andrew C.S. Efaw (Jan. 19, 1999) [hereinafter Spinelli Letter] (on file with
author). Also, note most high-tech, anti-tank mines (including all U.S. anti-tank mines) are
triggered by the magnetic field of a passing vehibie.
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the pressure required to detonate them, anti-tank mines are easier than anti-
personnel mines to locate and to remove from the battléfield.

Mines can be further classified as either conventional mines or
“smart” mines®* Conventional or “dumb” mines are mines that once acti-
vated, remain lethal until they detonate, decompose, or are dethihed.
contrast, “smart” mines have limited livésnd contain mechanisms that
cause the mine to either self-destiticself-deactivaté® or self-neutral-
ize3° The technology behind these devices is both simple and fail-safe—

33. Sed IEuTENANT CoLoNEL DoNALD R. YATES, THE LANDMINE DILEMMA AND THE RoOLE
orF THE U.S. GVERNMENT 2 (1996). The focus of activists and governments has been prima-
rily on the more numerous and treacherous anti-personnel niches.

34. Conventional landmines are “landmines, other than nuclear or chemical, which
are not designed to self-destrliciP 1-02 supranote 28, at 100; JP 15 pranote 6, at
GL-3. Conventional mines are sometimes referred to as “dumb” mines and have an average
life of 30 years. SeeLetter from Robert Sherman, Director of Advanced Projects at the
United States Arms Control and Disarmament Agency and Deputy Chief Negotiator at
Convention on Conventional Weapons 1994-1996, to Andrew C.S. Efaw (Dec. 25, 1997)
[hereinafter Sherman Letter] (on file with author). They include both pressure mines and
command detonated mines, such as the Claymore. “Smart” mines, on the other hand, are
mines that either self-destruct, self-neutralize, or passively self-deactivegerTSHER-

MAN, MINE LiFe LimiTaTion, INFORMAL Non-Parer (Sept. 25, 1995) (used by the U.S. dele-
gation at the first UN Convention on Conventional Weapons (CCW) review conference)
(on file with author).

35. SeeMichael RennerBudgeting for Disarmamenin StaTe oF THE WorLD 1995,

150, 156 (Linda Starke ed. 1995). Mines are also sometimes “recycled” to a new location
by the emplacing unitSeeSpinelli Lettersupranote 32.

36. The average life of a smart landmine is four hours; after that time, the mine either
self-destructs, self-deactivates, or self-neutrali&sSherman Lettesupranote 34.

United States self-destructing mines self-destruct at either 4 hours, 48 hours, 5 days or 15
days, depending on the mine syste3eeSpinelli Lettersupranote 32. On some systems,

the unit emplacing the mines can select the time setting; on others, the time is manufactured
at a specific settingSee id.For example, the mines deployed from the United States’ Vol-
cano and Gator systems can last up to 15 dageG.E. Willis, Leaders Fight Ban to Pro-

tect DefensesArmMy TiMES, June 15, 1998, at 12.

37. *“Self-destruction mechanism’ means an incorporated or externally attached auto-
matically-functioning mechanism which secures the destruction of the munition into which
it is incorporated or to which it is attached.” Amended Protocelipranote 30, art. 1.10.

In other words, a self-destruct mechanism is a device that blows up aSei®ieRMAN,
supranote 34. If the device fails, an active mine remalds.

38. “Self-deactivating mechanism’ means automatically rendering a munition inop-
erable by means of the irreversible exhaustion of a component, for example, a battery, that
is essential to the operation of the munition.” Amended Protoslpranote 30, art. 1.12.

In other words, “self-deactivation does not use a mechanism of its own, since any such
mechanism can fail. Instead, through certain failure of the mine itself, passive self-deacti-
vation invariably causes the mine to become inoperableskvan, supranote 34.
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they operate by battefy. If the battery has already failed when the mine

is planted, the mine is, obviously, already irférOnce the mine is planted,

the battery only has a fixed lifé. The only way that the battery will never

die is if it is never drawn upon, but in that case, the mine never has been
activated in the first plac®. Admittedly, a battery may fail later than
expected, but the battery (and, hence, the mine) nevertheless, invariably
deactivateg?

Il. The Landmine Problem
A. The Big Picture

Several nations have abject landmine probl&mn recent years,
many non-governmental organizations (NGOs) estimated that more than

39. “Self-neutralization mechanism’ means an incorporated automatically-function-
ing mechanism which renders inoperable the munitions into which it is incorporated.”
Amended Protocol lisupranote 30, art. 1.11. In others words, a self-neutralizing mecha-
nism is a device inside the mine that turns it &eSHermAN, supranote 34.

40. See generallpHERMAN, supranote 34.

41. SeeSherman Lettesupranote 34.

42. Sedd. For self-destructing mines, this time is usually about four hours, but may
be up to 15 days for U.S. mines (CCW permits up to 126§ _etter from Robert Sherman,
Director of Advanced Projects at the United States Arms Control and Disarmament Agency
and Deputy Chief Negotiator at Convention on Conventional Weapons 1994-1996, to
Andrew C.S. Efaw (Dec. 31, 1998) [hereinafter Sherman Letter] (on file with author). Self-
deactivation times are usually between 14 and 40 days for U.S. mines (CCW permits up to
30). Id.

43. SeeSherman Lettesupranote 34.

44. Seeid.

45. Former UN Secretary-General Boutros Boutros Ghali summarizes the problem,
saying mines affect countries in three ways: “Individuals are the victims of inhumane
weapons, developing nations are unable to go forward with economic and social programs,
and families, localities and nations are compelled to bear an increasingly heavy medical and
social burden.” Boutros Boutros-Ghdliporewordto Kevin M. CaHiLL, M.D. & THomAs
Roma, SLent WiTnESsESLL, 12 (1995).

The Landmine Ban refers to “the suffering and casualties caused by anti-personnel
mines, that kill or maim hundreds of people every week, mostly innocent and defenseless
civilians and especially children, obstruct economic development and reconstruction,
inhibit the repatriation of refugees and internally displaced persons, and have other severe
consequences for years after emplacement . . ..” Landmins@aanote 30, pmbl.

Several commentators have surveyed the landmine problem, region by r&gien.
Lord, supranote 29, at 314-20; McCaflupranote 11, at 246-50; Brian Owslégndmines
and Human Rights: Holding Producers AccountaBle SracuseJ. NT'L L. & Com. 203,

210-17 (1995).
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one hundred million landmines in over sixty countries lay dormant, wait-
ing for some unsuspecting victifi. Current studies, however, have
largely debunked these figures as vastly infldfeddost of the interna-
tional community now agree that the correct figures are about fifty percent
of the earlier estimate’8. Yet even with lowered estimates, the problem of
landmines claiming unintended victims remains serious and tragic, “a pan-
demic of global proportions*®

Though most landmines are laid as part of military operations, their
danger usually continues long after hostilities c@8s@f the approxi-
mately one million landmine victims during the past twenty years, eight
out of ten were noncombatartis.Many of these victims were children,
who are unaware of the danger from miffedvlines seem so ubiquitous
in some countries that children can be desensitized to their ddntyer.
Kurdistan, for example, “rural children commonly use mines as wheels for

46. Others believed the number may be as high as 200 mBesT.He ArRMS PRoJECT
oF HumAN RiGgHTS WATCH & PHYSICIAN FOR HUMAN RIGHTS, LANDMINES: A DEADLY LEGACY
3 n.3 (1993) [hereinafterdapLy Lecacy]. According to these estimates, one hidden mine
existed for every 50 people on earth, and in the 12 countries with the worst landmine prob-
lems, one mine had been laid for every three to five peddeRennersupranote 35, at
156. That translated to nearly 800 people killed and 450 wounded each rBedtiza-
beth Dole, Press Release, Apr. 21, 198f8inted inDeabLy LEGAcy, suprg at 408. Some
placed this number as high as 26,000 victims a year or 70 &dayates, supranote 33,
at 1;see alsdP’resident’s Message to the Senate Transmitting Protocols to the Chemical
Weapons Convention, 338&kLy Comp. Pres Doc. 14 (Jan. 7, 1997) [hereinafter Presi-
dent’'s Message] (putting the number of casualties at 25,000 annually).

47. SeeOrrice oF HumaNITARIAN DEMINING PROGRAMS, BUREAU OF PoLITICAL -MILITARY
AFrFaRs, U.S. kP T oF STATE, HiDDEN KiLLERS: THE GLoBAL LANDMINE Crisis ch. | (1998)
available at<http://www.state.gov/www/global/arms[hereinafter ldmaniTaRIAN DEMIN-

ING ProGcrAMY. These inflated numbers appear to be based on a flawed study by the Inter-
national Red CrossSeeletter from W. Hayes Parks, Law of War Branch, International
Law Division, Office of the Judge Advocate General, Department of the Army, to Lieuten-
ant Colonel Richard A. Barfield, International and Operational Law Department, The Judge
Advocate General's School of the Army (22 Jan. 1999) (on file with author) [hereinafter
Parks Letter]. During a one year period, a Red Cross study totaled all Afghani civilian casu-
alties, regardless of cause, and attributed the total to landmine casu&@ézsd. The
researchers then extrapolated the figure globally to arrive at total yearly landmine deaths.
See id.Other governments and organizations then accepted this obviously flawed study as
the basis for their own landmine casualty statisti®se id.

48. SeeHumaniTariaN DEMINING PrOGRAMS, supranote 47, ch. | (citing “a growing
consensus in the international community that the number may be lower, in the range of 60-
70 million”); Spinelli Lettersupranote 32 (saying that the State Department believes this
number to be inflated by up to 50%).

49. HimaniTarRiaN DEMINING PrROGRAMS, supranote 47, ch. |. lronically, with the vast
majority of these victims are malSeeSHawn RoBerTs& Joby WiLLiams , AFTER THE GUNS
FaLL SLENT: THE EnDURING LEGACY OF LANDMINES 9 (1995).




1999] LANDMINES 95

toy trucks and go-cart$* Additionally, children are often the ones who
collect firewood and herd livestock, tasks that involve high risk of expo-
sure to hidden mines.

Not surprisingly, the countries most negatively affected by landmines
tend to be developing Third World countries that depend on agriculture for
survival®® Mines can affect several segments of the economy simulta-
neously. First, large tracts of arable land in these countries have been
planted with mines, making their agrarian economies unteRadien
where the land itself is not mined, the wells and irrigation systems often
are®® When the main water supplies and the best land have been rendered
unusable, farmers and ranchers often move to marginal, erosion prone

50. Seelames F. Dunnican, How To Make WaR 67 (3d ed. 1993) (“Considering the
dozens of people killed each year in Europe because of uncleared World War | and Il mines
and shells, we have to assume that major modern war will keep on killing for a century after
the fighting officially stopped.”).See alsdMajor Vaughn A. Ary,Concluding Hostilities:
Humanitarian Provisions in Cease-Fire Agreemed#8 ML. L. Rev. 186 (1995) (assert-
ing that in France alone, 630 deminers have been killed since 1946, as they attempted to
neutralize unexploded ordnance left from WW | and WW I1); Letgranote 29, at 314
n.18 (asserting that an average of 12 people per year are killed as result of WW Il mines);
MccCall, supranote 11, at 236 n.27 (stating that 16 million acres around Verdun have been
cordoned off because they are unsafe and asserting that in 1991, 36 farmers died from WW
| and WW Il era munitions).

51. SeeRennersupranote 35, at 156. The one million landmine victims may be
somewhat misleading because almost all estimates include not only mine casualties but also
casualties from unexploded ordnan&eeParks Lettersupranote 47.

52. Some contend that not all landmines are buried and intended for enemy soldiers,
many are disguised as toys to lure childr&eeSenator Patrick J. Leahlprefaceto
DeabLy LEcacy, supranote 46, xi, xi;see alsdR.J. Araujo,Anti-Personnel Mines and
Peremptory Norms of International Law: Argument and CataBGMnp. J. TRANSNAT L
L. 1 (1997) (stating that victims are usually farmers and children); saptanote 29, at
335 n.180 (discussing the Soviet “butterfly” mine, the PFM-1, and its legality); Stuart
Maslen,Implementation and International Bodies: Relevance of the Convention on the
Rights of the Child to Children in Armed ConfligfTrRansnT'L L. & ConTEMP. ProBS 329,

339 (1996).But cf.RoerTs& WiLLiams , supranote 49, at 10 (“There is no evidence that
landmines are designed like toys to attract children.”).

53. PRoBERTS& WiLLiams, supranote 49, at 10.

54. 1d. (quoting UNICEFThe Impact of Land-Mines on Childreén ANTI-PERSONNEL
MiNEs: CHILDREN As VicTiMs (1994).

55. SeeHuman RigHTs WatcH/MibpLE EasT, Hipben DeaTH: LanD MiNEs AND CiviL -

IAN CasUALTIES IN IRAQI KurDISTAN 42 (1992) [hereinafter MpLe EasT].

56. SeeRoBerTs& WiLLiAMs, supranote 49, at 6-11see als®wsley,supranote 45,
at 208 (saying that countries with the worst landmine crises are agrarian).

57. Seelord, supranote 29, at 313; &8erTs& WiLLiams, supranote 49, at 6-11.

58. Seelord, supranote 29, at 313; &8erTs& WiLLiams, supranote 49, at 6.
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land, or they deforest valuable timberladdThe forests, no matter how
important in the long run, inevitably yield to immediate survival né@ds.

Second, landmines destroy a nation’s infrastructure. They disrupt
transportation and communication systémsThe mining of dams and
electrical installations hampers the production of power needed to rebuild
war-torn countrie§? Finally, landmines directly affect the people. The
families of victims are faced with “severe financial strain due to the costs
of treatment and rehabilitation, loss of the victim’s earnings, and the need
to support an unproductive relativé.”

B. Northern Irag: A Case Study

Northern Iraq, or Kurdistafft is a classic example of a region with a
severe landmine problefA. The people of Kurdistan have sought auton-
omy from Iraq since the region was incorporated into Iraq after World War
1.6 Since then, the Iragi government has repeatedly denied Kurdish
attempts at independence, quelling resistance with férd@ecause of

59. SeeRoBerTs& WiLLiavs, supranote 49at 11.

60. See id.Of course, this deforestation can have dramatic catastrophic effects on the
ecosystems of flora and fauna that make these forests their htandsandmines have
already directly affected the survival of some endangered species of anichals
Afghanistan, for instance, landmines have damaged the environment of the nearly extinct
snow leopard, and in Africa, a rare silver-backed gorilla fell victim to a mhe.

61. SeeMippLE EasT, supranote 55, at 4-5.

62. SeeRoBerTs& WiLLiams, supranote 49, at 6.

63. DeapLy LEGAcY, supranote 46, at 6.

64. The area is made up of the governorates of Dohuk, Erbil, New Kirkuk and Sulay-
mania, and is populated by some four million inhabitaStseRoserTs & WiLLIAMS , Supra
note 49, at 255.

65. SeeAndrew C.S. EfawThe Landmine Ban Is No SolutjdfvasH. Tives, Dec. 23,

1997, at A15 (naming Afghanistan, Angola, Bosnia-Herzegovina, Cambodia, and Mozam-
bique as problem countries also); Lasdpranote 29, at 314-20; McCal#lupranote 11, at
246-50; Owsleysupranote 45, at 210-17.

66. RoBERTS& WiLLiamMs, supranote 49, at 255. Iraqg was only formed as a country
following World War 1. Id.

67. Id. Most recently, Kurdish rebels tried to break from Iraq when the government
appeared weakened following the Gulf War in 19@1.Their uprising, however, was short
lived, and about 1.5 million Kurds were forced to take refuge in Turkey andltalue
to public outcry, the United States created a safe-haven for the Kurds in Northern Irag, not
allowing the Iraqi army or any Iraqi aircraft north of the 36th parall. The Iragi gov-
ernment responded by cutting off funds, supplies, and public services to the idgion.

May 1992, the Kurds held elections, creating a quasi-governrignt.
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both this internal conflict and the eight-year Iran-lraq War, Northern Iraq
is littered with landmine®®

The minefields left by the Iraqi military were unrecorded,
unmarked? and contain some three to five million mines that are neither
self-destroying, self-neutralizing, nor self-deactivatifgExperts esti-
mate that at least 2.5 million anti-personnel mines are in Dohuk, a region
of Kurdistan’? In the four months prior to the Gulf War, the Iragi Army
returned to Kurdistan and, using 2500 soldiers, laid even more fiines.
One section of twenty-one men, alone, laid 80,000-100,000 mines on
Irag’s border with Syria and Turkéy. The minefields were not mapped,
which leaves activities as mundane as walking risky in this régidiso
complicating the problem is that the region has employed more than
twenty-three types of mines from ten different natiGxa)d many of these
are booby-trapped to frustrate deminifigFinally, the civilian populace
of Kurdistan is further endangered due to the “[a]bsence of, or inadequate,
warning signs; absence of, inadequate, or incorrectly sighted perimeter
fencing; [and] random dissemination of devices in areas regularly used by
civilians.”"’

Landmines have injured thousands of civilians since the Iragi army
last withdrew in 19918 From that time until August 1992, landmine casu-
alties were occurring at a rate of twelve to twenty a méhtBecause of
the continuing strain between the Kurds and the Iragi government, almost

68. SeeRoBerTs& WiLLIAMS , supranote 49, at 256See alsdippLE EasT, supranote
55, at 1; BapbLy LEGACY, supranote 46, at 188 (suggesting that the Iraqi government’s min-
ing strategy was to make Kurdistan untenable forever).

69. MpopLE EasT, supranote 55, at 1, 56.

70. SeeDeapLy LEGAcY, supranote 46, at 188.

71. RoBerTs& WiLLiams, supranote 49, at 256.

72. 1d. at 255.

73. Id.

74. Id.; seeMippLE EasT, supranote 55, at 35 (noting that despite Iragi claims other-
wise, “[i]t is clear that the Iraqi military retained no records of their mine-laying or, if they
did, that it was not retained by the local military command”).

75. RoBERTs& WiLLiams, supranote 49, at 253. The most common mines found by
Middle East Watch in their surveys of Kurdistan were the Italian-made Valmara 69 and the
VS-50. MippLe EasrT, supranote 55, at 40. In 1991, seven executives from Valsella, the
manufacturers of the Valmara 60 and VS-50, were convicted for illegal exportation of
mines to Irag.ld.

76. MippLE EasT, supranote 55, at 10.

77. 1d.

78. SeeDeapLy LEGAcy, supranote 46, at 188.

79. Id.
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no government sponsored demining has occuiteth 1991, the Iraqi
army conducted limited demining operations in Dohuk by sending in three
demining teams; but both lack of skill and equipment limited their
efforts® At present, only NGOs are involved in mine clearing operations
in Kurdistan®?

Ill. The United States’ Landmine Dilemma: Balancing Military Needs
Against Humanitarian Considerations

Though current U.S. military doctrine still views mines as a military
necessity, the policies regarding their use have tightened in recentyears.
In 1992, the United States put a moratorium on the sale, transfer, and
export of anti-personnel landmin&sUnder this moratorium, the Depart-
ment of State “revoked or suspended all previously issued licenses,
approvals, and LOAs [letters of authorization] authorizing the export, sale,
or other transfer of landmines specifically designed for anti-personnel
use.®%In May 1996, President Clinton issued a statement forbidding the
military from employing “dumb” landmine®. Another law forbade the

80. RoBERTS& WiLLIAMS, supranote 49, at 256-57.

81. Id.

82. Id.

83. See Hearings Before the House Comm. On National Security Fiscal Year 1999
Defense Authorizatiqri05" Cong., (Feb. 5, 1998) (testimony of General Henry H Shelton)
[hereinafter Shelton]. Note, however, that U.S. forces were banned from using anti-person-
nel mines from 12 February 1999 to 12 February 2(B#eForeign Operations Appropri-
ations Act of 1996 § 580, 110 Stat. 751. This ban has now been susp8adeénfranotes
88-90 and accompanying text.

A committee of experts, meeting in 1994 for the Red Cross, determined that there was
not currently an alternative to military use of landmin8sePaul J. Lightfoot, Comment,

The Landmine Review Conference: Will the Revised Landmine Protocol Protect Civilians?
18 ForpHAM INT'L L.J. 1526, 1527 n.8 (1995) (citing Report of the International Committee
of the Red Cross for the Review Conference of the 1980 United Nations Convention on
Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which May Be
Deemed to be Excessively Injurious or to Have Indiscriminate Effectsn2Q9Rev. Rep
Cross123, 178 (1994))see alsdPeter J. Ekberg, Not®emotely Delivered Mines and
International Law33 Gorum. J. TRaNsNAT'L L. 149, 157 (1995) (saying “at the current level

of technology, there is no substitute for landmines . . . .").

84. National Defense Authorization Act for Fiscal Year 1993, Pub. L. No. 102-484, §
1365(c). SeeSERGEANT JoN R. ALsTON ET AL., OPERATIONAL LAw Hanbsook 18-6 (Major
Scott R. Morris ed.,S\rev. ed. 1997). This legislation makes an exception for command
detonated minesld. Prior to this legislation, “[ffrom 1983 to 1992, the United States
approved only ten licenses for commercial export of mines worth $980,000 and FMS sales
of 108,852 antipersonnel mines.” McCallpranote 11, at 269 (quoting the National
Defense Authorization Act, § 1423(c), 107 Stat. 1807 (1993)).
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use of anti-personnel mines for a period of one year, beginning in February
199987 As that date approached, however, military leaders sought to
rescind the law because of the deleterious effect that a moratorium would
have on U.S. defens&%.Congress and the President approved the rescis-
sion in 1998 provided the United States is “aggressively” seeking to
develop a viable alternative to “smart” mirtés.

85. Suspension of Transfers of Anti-Personnel Landmines Notice, 57 Fed. Reg. 55,
614 (1980) (codified pursuant to the Arms Export Control Act, 22 U.S.C. 8§ 2752, 2778,
2791; the International Traffic in Arms Regulations § 126.7, 22 C.F.R. pts. 120-30; and the
National Defense Authorization Act of Fiscal Year 1996 § 1365). The action includes “any
manufacturing licenses, technical assistance agreement, technical data, and commercial
military exports of any kind involving landmines specifically designed for anti-personnel
use.” Id. It further precludes the “exemptions from licensing or other approval require-
ments included in the International Traffic in Arms Regulations (22 C.F.R. pts. 120-130).”
Id.

86. SeeSheltonsupranote 83; AsTonNET AL., supranote 84, at 18-6. This is a more
restrictive than the proposed February 1999 moratorium in that it did not exempt mines in
Guantanamo Bay, Cuba. Thus, the only “dumb” anti-personnel mines currently used by the
United States are those on the Korean peninsula, and for trai@agyVillis, supranote
36, at 14. The mines emplaced there are the M14 “toe popper” and the M16A1 “bouncing
Betty.” Id.

Since the Presidential order, the United States has destroyed over 2.1 million dumb
landmines and aims to eliminate the remainder by the end of 1999, exempting those in
Korea, of courseSeeShelton supranote 83. The Army hopes to have alternatives ready
for the dumb mines in Korea by 2008eeSpinelli Lettersupranote 32 See alsaVillis,
supranote 36, at 14 (saying that the Clinton Administration officials “have their hearts with
ban-the-mines movement”But cf. Mark Fritz, Pentagon Seeks Funds for New Type of
Landmine L.A. Tives, Feb. 20, 1999 (questioning President Clinton’'s commitment to a
global ban as his administration requests funds for a new landmine systaitaple at
<http://www.latimes.con¥.

87. Foreign Operations, Export, Financing, and Related Programs Act of Fiscal Year
1996 § 580, Pub. L. No. 104-107, 110 Stat. 7S&e alsALSTONET AL., supranote 84, at
18-6. Command detonated mines and mines “along internationally recognized national
borders in demilitarized zones with a perimeter marked area that is monitored by military
personnel and protected by adequate means to ensure the exclusion of civilians” are
excepted from the legislatiorid. General Shelton warns that “any [anti-personnel land-
mine] legislation that is more restrictive than the President’s policy . . . may endanger the
lives of troops.” Sheltorsupranote 83.

88. SeeWillis, supranote 36, at 14.

89. SeeDepartment of Defense Authorization Act of Fiscal Year 1999 8§ 1236,
reprinted in144 Gne. Rec. S7475 (daily ed. July 6, 1998); Sherman Legigpranote 40;

Willis, supranote 36, at 14. But in return for the waiver, the Clinton Administration com-
mitted to signing the Ottawa Convention in 2006, provided researchers can find an alterna-
tive for landminesld. (quoting from a May 15, 1998 letter from National Security Advisor
Samuel Berger to Senator Patrick Leahy).
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In 1997, then-Secretary of the Army Togo D. West, Jr. and the Chief
of Staff of the Army, General Dennis J. Reimer, reaffirmed the role of land-
mines, stating that anti-personnel landmines remain “an integral part of
Army warfighting doctrine and a key combat multipligt."Commanders
use mines for “security, defensive, retrograde, and offensive operations in
order to reduce the enemy’s mobilifi#”As “combat multipliers *® they
shape the terraitf,and give the U.S. military the ability to channel enemy

90. Sheltonsupranote 83giving the target date as 2008ge alsaillis, supranote
36, at 14 (quoting from a May 15, 1998 letter from National Security Advisor Samuel
Berger to Senator Patrick Leahy)

91. Posture of the United States Army Fiscal Year 1998 Before the Comm. and Sub-
comm. of the United States Senate and the House of Representd@iifeSong., ¥ Sess.
ch. 2 (1997) (statement tife Honorable Togo D. West, Jr. and General Dennis J. Reimer)
[hereinafter West & Reimerjvailable at<http://www.army.mil/aps/chapter2.htm See
also Captain Bryan GreerAlternatives to Antipersonnel MineBNGINEER ProF. BuLL.,

Dec. 1996available at<http://www.wood.army.mil/ENGRMAG/PB59644/green.t#m
(discussing several inferior replacements for antipersonnel landmines).

Some former flag officers apparently disagree with the assertion that anti-personnel
mines are necessary, printing an open letter to the PresidentNewh¥ork TimesOpen
Letter to the PresidenN.Y. Times, Apr. 3, 1996 at A9Seel42 Gone. Rec. S3420-21 (daily
ed. Apr. 17, 1996) (reprinting the entire letter, signed by fourteen retired generals and one
retired admiral); Nick Addef-ormer Brass Support Ba\rvy TiMes, June 15, 1998, at
A12 (speaking of the letter and the divisiveness of the letter among high ranking officers);
Araujo, supranote 52, at 2 (reprinting the letter also). The letter notably never addresses
“smart” mines and their roldd. This letter was countered by an open letter to the President
stating the fundamental necessity of anti-personnel landm@esl44 Gne. Rec. S9759
(daily ed. Sept. 1, 1998) (statement of Senator Inh@&stimony on the Senate Foreign
Relations Land Mine Treaty Before the Senate Foreign Relations Q&é898) (statement
of General Carl E. Mundy (retired)) [hereinafter Mundy]. Six former Marine Corps com-
mandants and eighteen other generals signed this lietter.

Others argue that anti-personnel landmines are often used against American soldiers
and weaken the Army’s effortsSeeDeapLy LEcacy, supranote 46, at 21-2. One study
showed that the casualties caused by mines and boobytraps were as follows: 3% of deaths
and 4% of wounds in WW II; 4% of deaths and 4% of wounds in Korea; and 11% of deaths
and 15% of wounds in VietnanBeeMcCall, supranote 11, at 275 n.233 (quoting Major
General Spurgeon Nee, Dep't of ArmygXam Srubies. MEebicaL SupPorTOF THE U.S.

ARrmy IN VIETNAM 54 (1973)).See alsé\dde,supranote 91, at 14 (quoting Lieutenant Gen-
eral (ret.) Gard saying that over half of American casualties in the Mekong Delta were due
to land mines and boobytraps, mostly made with U.S. components).

92. FM 21-75supranote 30, at A-1.

93. Yates, supranote 33, at 7-8seeDunnicaN, supranote 50, at 68 (saying that in
“mobile situations, mines are used to encourage the enemy to move in another direction. .
.."); RoBerTs& WiLLiams, supranote 49, at 4 (discussing the argument that mines are a
“force multiplier’ whose effect magnifies the usefulness of other weapons”).

94. SeeMundy, supranote 91 (quoting the “64-star’ letter opposing the Leahy land-
mine ban legislation: ‘Self-destructing landmines greatly enhance the ability to shape the
battlefield, protect unit flanks, and maximize the effects of the other weapons systems.™).
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forces into a specific area or to scatter forces over a broad°a@am-
manders use minefields to disrupt formations, delay movement, and inter-
fere with command and contr¥l. As defensive weapons, mines enhance

a unit’s ability to ward off infantry and armor attacksThey can give the
advantage to a numerically inferior forte.

Historically, mine fields have also been used to protect borders as a
cost-effective solution to shortages of soldf8rsAt the first review con-
ference of the 1980 United Nations (UN) Convention on Prohibitions and
Restrictions on the Use of Certain Conventional Weapons (CCW), China,
India, Pakistan, and Russia would not even consider a total ban on anti-per-
sonnel mines, because they were considered such a critical element of bor-
der defensé® The Korean government estimates that U.S. mines on the
demilitarized zone (DMZ) might save hundreds of thousands of civilian
casualties in the advent of a North Korean invastén.

95. Sed.ord,supranote 29, at 312-13;AYes, supranote 33, at 7-8&ee alsd.ieuten-
ant Colonel Burris M. Carnahahhe Law of Land Mine Warfare: Protocol Il to the United
Nations Convention on Certain Conventional Weap®@8§ ML. L. Rev. 73, 75-76 (1984).
“Militarily, minefields are similar to ditches, tank traps and concertina barbed wire in that
they are obstacles to enemy movement. Their casualty-producing effects are secondary to
this primary effect.”Id.

96. Sedlord, supranote 29, at 312-13;A¥Es, supranote 33, at 7-8.

97. SeeDunniGaN, supranote 50, at 67-8. Mines act almost as much as a psycholog-
ical weapon as they do a physical weap8eeGeraLD F. LNDERMAN, THE WORLD WITHIN
War 18-19, 116-17 (1997) (speaking of the psychological horror of mines and quoting
Richard Tobin as labeling mines as “Hitler’'s most formidable weapon”); dfkvmNN
ScHwARZKOPF, IT DoesN T Take A HERO 170 (Peter Petre ed., 1992) (describing his own ter-
ror from stumbling into a minefield during the Vietnam War); Lawpranote 29, at 313
(speaking of the demoralizing effect of landmines upon troops); Mc§lgkanote 11,

232, nn. 21-22 (quoting a letter from a Union soldier who claims that landmines “attack
both matter and mind”).

98. SeeMundy, supranote 91 (saying anti-personnel landmines allow “American
troops to protect vulnerable positions from being overrun by numerically superior ene-
mies”).

99. SeeSheltonsupranote 83.SeeDunnican, supranote 50, at 68 (“Mines are also
used to guard an area when you don’t have troops available for the jBb&)generally
U.S. Army Senate Foreign Relations Land Mine Treaty Before the Senate Foreign Relations
Comm(1998) (statement of Frederick J. Kroesen, General (retired)) [hereinafter Kroesen]
(discussing the indispensable “belt of minefields stretching from the Baltic Sea to Austria”
during the Cold War era).

100. Convention on Prohibitions or Restrictions on the Use of Certain Conventional
Weapons Which May be Deemed to be Excessively Injurious or to Have Indiscriminate
Effects, Oct. 10, 1980, U.SraATY Doc. No. 103-25, at 6, 1342 U.N.T.S. 137, 19 .L.M.
1523 [hereinafter CCW]SeeMichael J. Mathesomhe Revision of the Mines Protocél
Am. J. NT'L. L. 158, 159 (1997).
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Thus, an uneasy balance exists. Opponents on either side of the issue
are reluctant to change positions. Before policy makers choose any course
of action, they should carefully examine the options currently available
and weigh the possible effects of choosing each.

IV. Possible Solutions
A. Demining
1. Summary

One approach to the landmine dilemma is simply to do nothing except
demine after hostilities cea&®. Adequate clean-up, or demining, accord-
ing to international standards means removing 99.9% of the mines from
affected land®® At this time, however, no machine has been developed
that can adequately detect landmitf¥s.

The advent of plastic has made landmine detection even more diffi-
cult.195 Plastic not only preserves mines from deterioration, but also
decreases the value of metal-sensing mine deté€foM/ith no “silver
bullet” cure-all detector on the horizon, a man prodding the ground with a
stick remains the detection method of choice for the near ftftlre.

101. SeeSherman Lettesupranote 34. Chairman of the Joint Chiefs of Staff, General
Shelton testified, “In Korea . . . where we stand face-to-face with one of the largest hostile
armies in the world, we rely upon [dumb] anti-personnel landmines to protect our troops.”
SeeSheltonsupranote 83.See alsdillis, supranote 36, at 14 (saying that only “dumb”
mines are adequate to stop a surprise attack because remotely delivered mines could not be
emplaced in time).

However, “[the United States’] Army will no longer employ non-self-destructing anti-
personnel land mines anywhere except along the Korean demilitarized zone.” West &
Reimer,supranote 91, ch. 2. The United States is committed to dropping the requirement
for conventional landmines by 2006eeShelton supranote 83see alsd.etter from Rob-
ert Sherman, Director of Advance Projects at the United States Arms Control and Disarma-
ment Agency and Deputy Chief Negotiator at Convention on Conventional Weapons 1994-
1996, to Andrew C.S. Efaw (Dec. 30, 1997) [hereinafter Sherman Letter] (on file with
author). The mines used in the DMZ are the M14 and the M16AL1.

102. The United States is currently the world leader in demining eflde&sShelton,
supranote 83.See generally Testimony Before the House Military Procurement Subcomm.
Research and Development Subcomm. Comm. On Nat'l Se 888) (statement of Brig-
adier General Roy E. Beauchamp) [hereinafter Beauchamp] (giving a detailed description
of the U.S. Army'’s inventory of detection, breaching and demining equipment).
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2. Analysis

Given current technology, demining is an effective impossibility. It
takes too long and costs too much. Detecting and neutralizing a single

103. SeeAry, supranote 50 (saying “preferably over 99.9%") (quoting Patrick M.
Blagden,Summary of United Nations Deminjrig Srmposium oN ANTI-PERSONNEL MINES
117 (International Committee of the Red Cross, Montreux, Apr. 21-23, 1993)). Major Ary
points out that even with a 99% clearance, a cleared minefield of 5000 mines would have
50 live mines init.ld. See als®eabLy LEGAcy, supranote 46, at 11 (saying that the 99.9%
is the UN standard). The Landmine Ban requires an even higher standard—100%. Land-
mine Bansupranote 30, art. 5(2).

2. Each State Party shall make every effort to identify all areas under its
jurisdiction or control in which anti-personnel mines are known or sus-
pected to be emplaced and shall ensure as soon as possible that all
anti-personnel mines in mined areas under its jurisdiction or control are
perimeter-marked, monitored and protected by fencing or other means,
to ensure the effective exclusion of civilians, until all anti-personnel
mines contained therein have been destroyed.

Id.

104. The United States, Germany, Canada, Israel, Sweden, and the United Kingdom
all use the Schiebel AN/19-2, which has been moderately successful in detecting anti-per-
sonnel mines with low levels of metdbeeletter from George Schneiter, Director, Strate-
gic and Tactical Systems, Office of the Under Secretary of Defense, to Mark E. Gebicke,
Director, Military Operations and Capabilities Issues, National Security and International
Affairs Division, GAO 1-2 (Jul. 22, 1996)printed inGOA/NSIAD-96-198 Mine Detec-
tion (Aug. 1996). The U.S. Army is developing a variety of mine clearing roBeeSer-
geant First Class Larry Lan@pbots Out FrontSoLpiers, Apr. 1995, at 14Rooting Them
Out, Army TimEs, June 15, 1998, at AlBetecting Land Minesirmy TimEs, June 15,

1998, at A13; Tony Capaccidfarfare in the Information Ag&opruLAr Sciencg, July 1996,

at 52. See als&EUREL INTERNATIONAL CoNFERENCE THE DeTECTION OF LAND MINES: A
HUMANITARIAN IMPERATIVE SEEKING A TECHNICAL SoLuTION (1996).SeeHumANITARIAN DEMI-

NING ProGRAMS, supranote 47, ch. IV (discussing other nascent technological solutions).

105. MATEs, supranote 33, at 3See alsaGOA/NSIAD-96-198 Mine Detection (Aug.
1996); K. EblaghPractical Problems in Demining and Their SolutionsEIDREL INTER-
NATIONAL CoNFERENCE THE DETECTION OF LAND MINES. A HUMANITARIAN |MPERATIVE SEEK-

ING A TecHNICAL SoLuTioN (1996). Interestingly, in WW Il the Germans used a similarly
undetectable mine, made out of wodgeeMcCall, supranote 11, at 236 (discussing the
Germans’ wooden Schu (“shoe”) minegee alsd.ord, supranote 29, at 313 n.13 (listing

the following countries as having produced low metal mines, Argentina, Belgium, Brazil,
China, Egypt, Germany, Greece, India, Italy, the Netherlands, Pakistan, Portugal, South
Africa, Spain, the United States, the former USSR, and the former Yugoslavia).

106. SeeMcCall, supranote 11, at 241; Afes, supranote 33, at 4. Plastic mines also
present an additional health hazard because their shrapnel does not show onSeeays.
Lord, supranote 29, at 313 n.13.

107. SeeDeabLy LEGAcy, supranote 46, at 257.
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landmine can take up to one hundred times longer than laying thé%hine.
This is largely due to the vast quantities of metal shrapnel in mineff8lds.

In Cambodia, for example, an average of 129 fragments of metal are found
for each live landmine, with each piece of metal shrapnel giving off a false
alarm110

The sheer number of mine varieties also increases the time required
for demining!! Once the mine is located, the deminer must determine its
configuration, and how to best defeat its triggering mechahi$nin
1995, the U.S Department of Defense released a catalogue of over 675 dif-
ferent landmines then in existenté;the number is undoubtedly larger
today. Brigadier General Roy E. Beauchamp, Deputy Chief of Staff for
Research, Development and Engineering, U.S. Army Materiel Command,
estimates that there are about 2500 mine and fuse combinations in the
world today, ranging “from the technically simple pressure fuse to the
highly sophisticated [anti-tank] mines which can attack a target with top
and side attack munitions up to 100 meters aw4y.”

Homemade mines only add to this problem, and several of the world’s
deployed mines are homemade.For example, an estimated twenty-five
percent of the two to three million mines deployed today in the former
Yugoslavia are homemad¥ Homemade mines cannot be accurately cat-
alogued and may be manufactured in nearly an infinite variety of ways,
making detection and deactivation extremely riSKy.

Demining is also extremely costly. Mines are easy and cheap to pro-
duce at two to ten dollars per mine; the cost of removing a mine can reach
one thousand dollafd® Clearing the world’s mine fields will cost bil-
lions!® Of the countries with extensive mine fields, only Kuwait has the
money to adequately demit. At one time, most analysts felt that clear-

108. SeeRennersupranote 35, at 157.

109. SeeRoBerTs& WiLLiamMs, supranote 49, at 7.

110. Id.

111. SeeBeauchampsupranote 102; XTes, supranote 33, at 4.

112. SeeBeauchampsupranote 102; XTes, supranote 33, at 4.

113. 1d. See als®eAbLy LEGACY, supranote 46, at 19 (“More than 340 anti-personnel
landmine models have been produced in at least 48 nations.”).

114. Beauchampupranote 102.

115. YATES, supranote 33, at 4.

116. Id.

117. Brigadier General Beauchamp notes that “it is much faster and easier to change a
landmine to meet a given countermeasure than it is to develop a countermeasure.” Beau-
champ supranote 102.



1999] LANDMINES 105

ing the world’s mines would be a several thousand-year‘taskit now
many experts believe that clearance of all emplaced mines could be
accomplished within the next ten to fifteen yelgfs A Herculean effort,
however, in terms of time, money, manpower, and international coopera-
tion would have to be mounted to achieve that monumentaljoal.

lll-equipped and untrained local populaces sometimes attempt mine
clearing on their own, using dangerous and unsound methods, with disas-
trous resultd?* One such method is attempting to destroy landmines by
small arms fire?®> This method has several practical limitations. It
requires a high degree of marksmanship, sufficient ammunition, and it
requires that the marksman have visual contact with the ¥#firkhe prac-
tice has been largely ineffective and has resulted in high casualties from
firerers or observers getting too close to the detonating rHihes.

A second method often used is burning:

118. SeeYATES, supranote 33, at 4see alsdraujo, supranote 52, at 2-3 (“They are
inexpensive to manufacture . . . . Their individual cost is less than a few dollars . . . ."); Ary,
supranote 50 (claiming that “anti-personnel mines can be purchased for as little as three
dollars per mine,” while “the detection and removal of a live mine by a demining contractor
costs approximately $1000"); Lorsiipranote 29, at 313 n.16 (giving the low end price of
an anti-personnel mine as $3, while the price of anti-tank mines are just under $75); Ows-
ley, supranote 45, at 207, 220 (citing an advertisement for a Pakistani mine price at $6.75).

Robert Sherman claims that the comparison of a $2 mine to a $1000 clearance is mis-
leading because ‘it takes the low end of mine cost and compares it with the high end of
demining. It also includes all personnel costs for demining but only acquisition cost for
mine emplacement.” Sherman Letwsupranote 40. A more accurate figure may be $50
for mine costs and $500 for clearanté. See als@pinelli Lettersupranote 32.

119. Some estimates have projected a price tag of $200-300 billion, with the cost of
removing mines laid during any given year at a whopping $60 millgeeYates, supra
note 33, at 4.

120. See id.

121. The International Committee of the Red Cross estimated that it would take thou-
sands of years to rid Afghanistan of its mines, and if every citizen of Cambodia contributed
his entire income to demining operations for several years, the problem would still persist.
See id.

122. SeeHumaNITARIAN DEMINING PrROGRAMS, supranote 47 (discussing international
demining efforts and the United States “Demining 2010 Initiative”).

123. See idch. VI (stating that “Demining 2010 Initiative” can only be accomplished
with an infusion of cash and an effective international coordinati®agSherman Letter,
supranote 40. Yet the fundamental point is still valid.

124. MpbLE EasT, supranote 55, at 53.

125. See id.

126. See id.



106 MILITARY LAW REVIEW [Vol. 159

Middle East Watch examined several minefields which had been
burned and found that while some devices were detonated by
heat or rendered inoperable by burning, many were either made
unstable or sustained no damage at all. The obvious danger of
this practice is that people may be encouraged to believe that the
ground is safe for use after burning. In fact, in some instances it
may actually prove more dangerous following this treatment.
Burning certainly promotes increased vegetation growth, mak-
ing sighting of mines more difficulé®

A third method employed by local communities is driving herds of
livestock over suspected minefief#8. This method has been at least par-
tially successful, but obviously results in the loss of a much needed
resource—livestock®

At present, mines continue to be laid faster than they are destfdyed.
According to the most disturbing reports, governments manage to remove
only about eighty thousand mines annually, while about two million new
mines are sown in their place during the same pé#fodin 1995, manu-
facturers were still producing ten to thirty million mines each year, and
another one hundred million are believed to be stockpifed.

B. International Law

Another approach to the landmine dilemma is to restrict their use
through international legislation. Despite extensive landmine use since
World War 1134 the international community has only recently addressed
mines!3® The changing nature of warfare created the impetus to form this
body of law!®® First, technological advances allowed landmines to be laid

127. See id.In World War 1I, Americans soldiers also used this method.stEupra
note 2, at 498 (“Patton devoted a great deal of time perfecting the small but important
details of the forthcoming invasion [such as] determining the best means of detonating
Teller mines with rifle fire . . . .”). Teller mines were German mines, containing 19 pounds
of TNT, first used at the battle for Tobruk in 194d.

128. MpbLE EasT, supranote 55, at 53

129. See id.

130. See id.

131. SeeYates, supranote 33, at 3. This trend appears to be reversing, and the ratio
of mines laid to mines cleared is loweringeeSpinelli Lettersupranote 32.

132. SeeYaTEs, supranote 33.

133. Seeid.

134. See suprats. |, Il.
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over large areas with great rapidiy. Not only could great quantities of
landmines be quickly emplaced, they could be delivered from great dis-
tances by aircraft and artillety This capacity prompted fear that mines
would be laid indiscriminately and, thereby, endanger civiltdhsSec-

ond, armies began using landmines as offensive weaffoisie to these

two factors, many NGOs and the UN felt that the laws of war must corre-
spondingly chang&'! To date, essentially three attempts have been made
to control the landmine crisis through international agreefiént.

1. The Landmines Protocol (Protocol'fj
a. Summary

The first attempt to examine the use of landmines was in 1977 as part
of the Additional Protocols to the CCW## These protocols codified the
traditional concepts of the laws of war, such as protecting civilians and
conducting warfare to minimize sufferidtf. As the 1977 protocols were
being developed, the drafters decided to set up a committee to examine
certain conventional weapok¥. The UN Diplomatic Conference on the

135. SeeCarnahansupranote 95, at 73 (noting that the 1907 Hague Conventions are
silent on the use of landmines3ge alsdHague Convention IV Respecting the Laws and
Customs of War on Land and Annexed Regulations, 18 October 1907, 36 Stat. 2332, T.S.
541.

136. SeeDeabLy LEGAcy, supranote 46, at 264.

137. 1d. at 266;seeCarnahansupranote 95, at 75A minefield that would have taken
a company an entire day to lay could now be laid in mindtkest 79. This caused concern
because mined areas from WW Il still were not adequately cle&esslsuprapt. II.

138. Mines delivered by this technique are known as “remotely delivered mines.”

139. SeeCarnahansupranote 95, at 79-80.

140. SeeDeabLy LEGAcy, supranote 46, at 264. Lieutenant Colonel Carnahan also
points out that “[p]olitically, the rise of international terrorism in the 1960s and 1970s stim-
ulated efforts to curb some of the terrorists’ favorite weapons, booby traps and time
bombs.” Carnaharsupranote 95, at 75.

141. SeeDeabLY LEGACY, supranote 46, at 264.

142. A fourth attempt, not discussed in this article, is the President Clinton-proposed
“U.S.-U.K. Control Regime,” which called for the eventual replacement of “dumb” mines
with “smart” mines.SeeG.E. Willis, A Global Land Mine Time Liné&rmy Times, June 15,

1998, at 15. This effort failed as poor nations balked at the expkhse.

143. SeeProtocol Il,supranote 30see alsAALSTONET AL., Supranote 84, at 18-5. The
U.S. Senate gave its advice and consent to the ratification of CCW and Protocol Il on March
24, 1995. SeeMathesonsupranote 100, at 160.

144. SeeDeabLy LEGAcy, supranote 46, at 264See generallZarnahansupranote
95, at 75; Mathesomsupranote 100, at 158.

145. SeeDeabLy LEGACY, supranote 46, at 264.
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Reaffirmation and Development of International Humanitarian Law cre-
ated the committee that examined, among other weapons, landfiines.

The committee’s findings were taken to the UN General Assembly
during two preparatory conferences in 1978 and 1¢¥9n 1979 and
1980 in a two-session conference, the General Assembly produced the
Landmines Protocol (or Protocol 1) as part of the CE¥Protocol II
entered into force on 2 December 1983, with thirty-six countries as par-
ties 150

Protocol 1l provides specific regulation of landmirték. Neither
offensive, defensive, nor reprisal uses of anti-personnel mines are autho-
rized for use against civiliari82 Any indiscriminate use of mines is also
prohibited!®® Article 3 defines “indiscriminate” broadly. It includes any
use either when the mines are not targeted against a legitimate military
objectivel®* or when the mines are delivered using a method that cannot
target the military objective with a reasonable amount of acc&itadur-
thermore, the use of landmines cannot cause incidental civilian casualties
to persons or property that is “excessive in relation to the concrete and
direct military advantage anticipatet’® The Article concludes its protec-

146. Id.

147.1d. The International Committee of the Red Cross assisted the UN effort with two
conferences of their own, one in Lucerne in 1974 and the other in Lugano inl#i926.

265.

148. Id. Eighty-five nations, including all major military powers, participat&ke
Carnahansupranote 95, at 75.

149. DeapbLy LEGAcy, supranote 46, at 265SeeProtocol Il,supranote 30. Eighty-
five countries, including all major military powers, participated in the conferencaeLD
LecAcy, supranote 46, at 266.

150. Protocol lIsupranote 30;see alsdeapLy LEGAcy, supranote 46, at 261 n.1.

151. SeeProtocol Il,supranote 30, art. 1. The preamble to the CCW states four guid-
ing humanitarian principles underlying the Protocol: (1) civilians should be protected; (2)
combatants are limited by the laws of war; (3) weapons that cause superfluous injury or
unnecessary suffering should be banned; and (4) methods of warfare causing long-term and
widespread damage to the environment should be baseedid pmbl.

152. Id. art. 3.2. “It is prohibited in all circumstances to direct weapons to which this
[a]rticle applies, either in offence, defence or by way of reprisals, against the civilian pop-
ulation as such or against the individual civiliarig.”

153. Id. art. 3.1. “This Article applies to: (a) mines; (b) booby-traps; and (c) other
devices.Id.

154. 1d. art. 3.3(a). “Indiscriminate use is any placement of such weapons: (a) Which
is not on, or directed against, a military objective . .Id.”

155. Id. art. 3.3(b). This section defines indiscriminate use as using mines in a way
that “employs a method or means of delivery which cannot be directed at a specific military
objective . . . .”Id.
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tions by requiring that all “feasible precautions” be taken to protect civil-
ians from landmine&?’ Feasible precautions, according to the Article,
“are those precautions which are practically possible taking into account
all circumstances ruling at the time, including humanitarian and military
considerations®

Article 4 of the Protocol controls the use of all mines except remotely
delivered mined®® Precautions to protect civilians must be taken when-
ever possiblé®® When combat is not occurring or does not appear likely
to occur in the near future, Articlé® prohibits opposing militaries from
employing mines around any high concentration of civiligdsTwo
exceptions, however, are made to this tfeFirst, the mines can be used
when they are emplaced on or near a military objective controlled by the
enemy®4 Second, the mines can be used when steps are taken to protect
the surrounding civilian populatid§®> Such steps include posting warning
signs, issuing warnings, providing fences, or posting gu&fds.

The Protocol also specifically regulates remotely delivéféd.
According to Article 5, they can only be used on a military objective itself
or within an area that contains more than one military taf§ethe Arti-
cle further requires that remotely delivered mines only be used when their

156. Id. art. 3.3(c). Indiscriminate here is further defined as that use of mines “which
may be expected to cause incidental loss of civilian life, injury to civilians, damage to civil-
ian objects, or a combination thereof, which would be excessive in relation to the concrete
and direct military advantage anticipatedid.

157. Id. art. 3.4. “All feasible precautions shall be taken to protect civilians from the
effects of weapons to which this Article applie$d:

158. Id. art. 3.4.

159. Id. art. 4. Remotely delivered mines are defined as any mine “delivered by artil-
lery, rocket, mortar or similar means or dropped by an aircraft.art. 2.1.

160. Seed. arts. 3-7

161. Id. art. 4. “This article applies to: (a) mines other than remotely delivered mines;
(b) booby-traps; and (c) other devicesd:

162. 1d. art. 4.1. “Itis prohibited to use weapons to which this Article applies in a city,
town, village or other area containing a similar concentration of civilians in which combat
between ground forces is not taking place or does not appear to be imminemd. . . .”

163. Id. art. 4.2.

164.1d. art. 4.2(a). The mines can be used if “they are placed on or in the close vicinity
of a military objective belonging to or under the control of an adverse partyld. . .”

165. Id. art. 4.2(b). Mines can also be used when “measures are taken to protect civil-
ians from their effects . . . .Id.

166. Id. art. 4.2(b).

167. Id. art. 5. The Protocol defines “remotely delivered mines” as any mine “deliv-
ered by artillery, rocket, mortar or similar means or dropped from an aircrdfialtt. 2.1.
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location can be accurately recorded or, alternatively, when the mines are
self-neutralizing or self-destructi§® Whenever possible, the warring
parties are also required to give warnings to the civilian populace before
remotely delivering mine¥’°

Article 6 forbids the warring parties from booby-trapping mines by
disguising them as “harmless portable obje&ts.The Article specifically
prohibits the booby-trapping of several objects such as Red Cross equip-
ment, living people and bodies, living animals and carcasses, toys, reli-
gious objects, and cultural work&.

Another important area covered by the Protocol is the mapping of
minefields!’® Parties must record the location of all pre-planned mine-

168. Id. art. 5.1 “The use of remotely delivered mines is prohibited unless such mines
are only used within an area which is itself a military objective or which contains military
objectives . . . ."Id.

169. Id. art. 5.1(a), (b). Remotely delivered mines cannot be used unless:

(a) Their location can be accurately recorded in accordance with Article
7(1)(a); or (b) An effective neutralizing mechanism is used on each such
mine, that is to say, a self-actuating mechanism which is designed to ren-
der a mine harmless or cause it to destroy itself when it is anticipated
that the mine will no longer serve the military purpose for which it was
placed in position, or a remotely-controlled mechanism which is
designed to render harmless or destroy a mine when the mine no longer
serves the military purpose for which it was placed in position.

Id.

The recording standard of Article 7(1)(b) is defined in the technical annex as a location
“specified by relation to the co-ordinates of a single reference point and by the estimated
dimensions of the area containing mines and booby traps in relation to that single reference
point.” Id.

170.1d. art. 5.2. “Effective advance warning shall be given of any delivery or dropping
of remotely delivered mines which may affect the civilian populations, unless circum-
stances do not permit.Id.

171. Id. art. 6.1(a).

Without prejudice to the rules of international law applicable in armed
conflict relating to treachery and perfidy, it is prohibited in all circum-
stance to use: (a) Any booby-trap in the form of an apparently harmless
portable object which is specifically designed and constructed to contain
explosive material and to detonate when it is disturbed or approached . .

Id.
Tactical surprise or the safety of pilots delivering mines may be justifiable reasons not to
warn civilians under Protocol lISeeCarnahansupranote 95, at 80.
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fields and must record the areas where they have made “large-scale and
pre-planned” use of booby trap¥. The technical annex of the Protocol
indicates that “records should be made in such a way as to indicate the
extent of the minefield or booby-trapped aré®."The location must be
depicted by providing a coordinate reference point and the estimated
dimensions of the affected area in relation to the given reference! foint.

The Protocol also mandates that the parties attempt to map the loca-
tion of all unplanned minefields, mines, or booby trEpOnce the parties
establish peace, they are to take “necessary and appropriate” steps to pro-
tect civilians from leftover landminég® This includes, at a minimum,

172. Protocol llsupranote 30, art. 6.1(b). Booby-traps and, therefore, booby-trapped
mines can not be used under the following conditions:

(b) Booby-traps which are in any way attached to or associated with:

(i) Internationally recognized protective emblems, signs or signal;
(ii) Sick, wounded or dead persons;

(iii) Burial or cremation sites or graves;

(iv) Medical facilities, medical equipment, medical supplies or
medical transportation;

(v) Children’s toys or other portable objects or product specifically
designed for the feeding, health, hygiene, clothing or education
of children;

(vi) Food or drink;

(vii)Kitchen utensils or appliances except in military establishments,
military locations or military supply depots;

(viii) Objects clearly of a religious nature;

(ix) Historic monuments, works of art or places of worship which
constitute the cultural or spiritual heritage of peoples;

(x) Animals or their carcasses.

Id.

173. Seeidarts. 7.1 to 7.3.

174. See idart. 7.1. “The parties to conflict shall record the location of: (a) All pre-
planned minefield laid by them; and (b) all area in which they have made large-scale and
pre-planned use of booby-trappedd.

175. See idtechnical annex.

176. Id.

177. See idart. 7.2. “The parties shall endeavour to ensure the recording of the loca-
tion of all other minefields, mines and booby-traps which they have laid or placed in posi-
tion.” Id.

178. See idart. 7.3(a)(i). “All such records shall be retained by the parties who shall:
(a) Immediately after the cessation of hostilities: (i) Take all necessary and appropriate
measures, including the use of such records, to protect civilians from the effects of mine-
fields, mines and booby-traps . . .Id.
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providing minefield locations to both the adverse party and the UN Secre-
tary-General’® They may also include a mutual plan for mine clear-
ancet®l

The review and amendment process of Protocol Il is controlled by
Article 8 of the CCW preambi®! Member states with proposals must
submit their ideas to UN Secretary-General, who then notifies all the other
member state¥? If a majority, and not less than eighteen, agree that a
conference is warranted, the Secretary-General convene$ndl
member states are invited, and non-members can attend as ob$érvers.

179. See idart. 7.3(a)(ii)-(iii).

(i) In cases where the forces of neither party are in the territory of the
adverse party, make available to each other and to the Secretary-General
of the United Nations all information in their possession concerning the
location of minefields, mines and booby-traps in the territory of the
adverse party; or (ii)Once complete withdrawal of forces of the parties
from the territory of the adverse party has taken place, make available to
the adverse party and to the Secretary-General of the United Nations all
information in their possession concerning the location of minefields,
mines and booby traps in the territory of the adverse party . . . .

Id.

180. See id.art. 7.3(c). The parties to the conflict shall “[wlhenever possible, by
mutual agreement, provide for the release of information concerning the location of mine-
fields, mines and booby traps, particularly in agreements governing the cessation of hostil-
ities.” 1d. See also idart. 9.

After the cessation of active hostilities, the parties shall endeavour to
reach agreement, both among themselves and, where appropriate, with
other States and with international organizations, on the provision of
information and technical and material assistance—including, in appro-
priate circumstances, joint operations necessary to remove or otherwise
render ineffective minefields, mines and booby-traps placed in position
during the conflict.

Id.

181. See idart. 8.1(a). “At any time after the entry into force of this Convention any
High Contracting Party may propose amendments to this Convention or any annexed Pro-
tocol by which it is bound."d.

182. Id. “Any proposal for an amendment shall be communicated to the Depositary,
who shall notify it to all the High Contracting Parties and shall see their views on whether
a conference should be convened to consider the propadal.”

183. Id. “If a majority, that shall not be less than eighteen of the High Contracting Par-
ties so agree, he shall promptly convene a conference to which all High Contracting Parties
shall be invited.”Id.
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The conference can then vote on amendments using traditional UN proce-
durest®

A member can denounce the Protocol by notifying the Secretary-Gen-
eral1® The denunciation will only take effect after one year has pa8sed.
If the denouncing member is party to an international armed conflict or is
occupied, however, the strictures of the Protocol remain in fiéce.

b. Analysis

Protocol Il has been a practical faildf€ containing several weak-
nesses® For example, it does not apply to civil wars—and civil wars
have been the source of the most recent mine dBudee responsibility
for clearing mines is not clearly assigriiéél.Instead, Article 9 uses vague

184. Id. “States not parties to this Convention shall be invited to the conference as

observers.”ld.
185. Id. art. 8.1(b).

Such a conference may agree upon amendments which shall be adopted
and shall enter into force in the same manner as this Convention and the
annexed Protocols, provided that amendments to this Convention may
be adopted only by the High Contracting Parties and that amendments to
a specific annexed Protocol may be adopted only by the High Contract-
ing Parties which are bound by that Protocol.

Id.

186. Id. art. 9.1. “Any High Contracting Party may denounce this Convention or any
of its annexed Protocols by so notifying the Depositalg.”

187. Id. art 9.2. “Any such denunciation shall only take effect one year after receipt
by the Depositary of the notification of denunciatioid’

188. Id.

If, however, on the expiry of that year the denouncing High Contracting

Party is engaged in one of the situations referred to in Article 1, the Party
shall continue to be bound by the obligations of this Convention and of

the relevant annexed Protocols until the end of the armed conflict or
occupation and, in any case, until the termination of operations con-
nected with the final release, repatriation or re-establishment of the per-
son protected by the rules of international law applicable in armed

conflict, and in the case of any annexed Protocol containing provisions
concerning situations in which peace-keeping, observation or similar
functions are performed by United Nations forces or missions in the area
concerned, until the termination of those functions.

Id.
189. Protocol Il is still good law in countries that adopted it.
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language such as “shall endeavor” and “where appropriate” when describ-
ing demining responsibilitie®® The Protocol also does not prohibit plas-
tic or other non-detectable min¥$. Thus, under the Protocol, battlefields
may remain littered with anti-detector mines long after hostilities cease.

Provisions for remotely delivered mines and hand-emplaced mines
are also relatively weak® For example, the Protocol allows mines to be
remotely delivered without warning to civilians, if the warning is not fea-
sible1% The elasticity of the Article’s wording—“unless circumstances do
not permit’—creates an enormous loophole, possibly never actually
requiring a warning. Yetthe Protocol does not mandate an alert of civilians
even after the fadf’ Likewise, the Protocol’s wording concerning the
marking of minefields is ambiguous. The Protocol requires the mapping
of “pre-planned” minefields, but then never defines “pre-planA&d.”

Another major shortcoming of the Protocol is its failure to regulate
the production, sale, exportation, or stockpiling of landmif&Vithout
such a provision, the Protocol is ineffective at terminating the problem at
its source. Finally, the Protocol lacks teeth, having no effective implemen-

190. SeeMathesonsupranote 100, at 159 (“[T]he Mines Protocol suffered from seri-
ous substantive shortcomings, the CCW covered only international armed conflicts (those
between states), and it did not provide for verification or compliance.”); Yves Sandoz,
Turning Principles into Practice: The Challenge for International Conventions and Insti-
tutions, inCLeArING THE MINEs (Kevin M. Cabhill, M.D. ed., 1995) (providing a detailed cri-
tique of the protocol).

191. SeeMcCall, supranote 11, at 264 (giving as examples, the conflicts in Angola,
Afghanistan, Bosnia-Herzegovina, Cambodia, Georgia, Kurdistan, Liberia, and Rwanda);
YATES, supranote 33, at 13.

192. SeeProtocol Il,supranote 30, art. %ee alsorates, supranote 33, at 14.

193. SeeProtocol Il,supranote 30, art. 9.

194. See generalliProtocol Il,supranote 30.

195. See idart. 5.2.

196. See id(saying that a warning must be given “unless circumstances do not per-
mit”).

197. See idsee alsaCarnahansupranote 95, at 80-1 (pointing out that Article 3's
catchall “all feasible precautions” clause would probably require this anyway).

198. SeeProtocol Il,supranote 30, arts. 2, 7See alsdMcCall, supranote 11, at 160
(citing the Protocol’s “lack of clear examples and consistent examples”).

199. See generallyrrotocol Il,supranote 30;seeDeabLy LEcAcy, supranote 46, at
261. Since 1992, the United States has had a moratorium on the sale, transfer, and export
of antipersonnel mines, excluding command detonating mi8esThe National Defense
Authorization Act for Fiscal Year 1993, Pub. L. No. 102-484, § 1365(c) (creating the mor-
atorium); The National Defense Authorization Act for Fiscal Year 1994, Pub. L. No. 103-
160, 8 1423 (exempting command detonating mines).
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tation or monitoring mechanism, thus, leaving the member states to act on
their honor%

Not surprisingly, Protocol Il has been largely ignored. Under the Pro-
tocol, landmines continued to be used directly against civilians or in ways
that unjustifiably endangered civiliaf%. Moreover, armies and insurgent
groups did a notoriously poor job keeping accurate maps of mineftélds.
Yet, with delivery systems that can scatter mines at rates in excess of one
thousand mines per minute, accurate mapping becomes a practical diffi-
culty2°3 In short, the Protocol has been grossly ineffective in preventing
abuses of human rights through landmiffésUnder the Protocol, land-
mines have continued to be used indiscriminately and have even specifi-
cally targeted civilian populacé%

Retrospectively, one can easily point out the deficiencies of Protocol
II. But as one commentator points out: “By even undertaking the task of
codifying and developing the law of land mine warfare . . . the Conference
broke important new ground. The Land Mines Protocol thus fillfed] a
major gap in existing humanitarian la#® For the first time specific
international laws were in place governing the use of mines, and a forum
was created to further discuss and legislate restraints on landmine use.

200. See generall?rotocol Il,supranote 30see alsdMcCall, supranote 11, at 260;
YaTes, supranote 33, at 13; Mathesosupranote 100, at 163 (“The . . . Mines Protocol
had no provisions for verification or enforcement of compliance.”).

201. SeeDeapLy LEGAcy, supranote 46, at 263.

202. Id. (“No armed force in the last decade is known to have consistently and accu-
rately recorded the location of minefields in actual combat conditions.”)

203. See generally id.

204. RoBerts& WiLLiavs, supranote 49.

205. SeeDeapLY LEGAcy, supranote 46, at 263.

206. Carnaharsupranote 95, at 94seeAraujo, supranote 52, at 7 (“In spite of its
limitations, this protocol gives much needed attention to the lingering problems encoun-
tered with the use of [landmines].9ee suprapt. II.
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2. The Amended Protocof{r
a. Summary

The second piece of international law that attempts to control the use
of landmines is the Amended Protocol Il. In May 1996, the first review
conference of the CCW adopted an amended landmines prétdanl,
event largely ignored amidst the ballyhoo accompanying the announce-
ment of a possible anti-personnel landmine ¥8riThe original Protocol
Il provided for a periodic review conferen®®. Amended Protocol Il was
the result of that first meeting of the review conference. Thus, the
Amended Protocol was drafted as an attempt to correct the deficiencies of
the original Protocol Il and to offer greater protection to innocent civilians
from anti-personnel mined! Not surprisingly, Amended Protocol Il
bears strong resemblance to the original Protocol Il in some respects, but
it also contains a number of significant changes from the original.

Article 1 contains one of the most important “amendments” to the
original Protocol Il—the expansion of the law to cover internal armed con-
flict.?12 This amendment satisfied one of the most virulent criticisms of the

207. Amended Protocol Isupranote 30. President Clinton transmitted Amended
Protocol Il to the Senate for ratification on 7 January 18¥&President’s MessagsLipra
note 46; ASTONET AL., Supranote 84, at 18-5.

208. SeeMatheson,supranote 100, at 158 (citing Mines Protocol to the CCW, as
amended, May 3, 1996, Final Document of the Review Conference of the States parties to
the Convention, Conf. Doc. CCW/CONF. 1/16 at 14 (1996), 35 |.L.M. 1206 (1998));
alsoCCW,supranote 100, pmbl., art. 8 (making provisions for review conferences and the
amendment process to the Protocol).

209. SeeRaymond Bonne@1 Nations Seek to Limit the Traffic in Light Weapdh¥.

Times, July 13, 1998, at A3 (saying that the Clinton “Administration is determined to avoid

a repeat of the land-mines campaign-the ‘Madison Avenue approach,’ ... meaning a pub-
lic relations blitz with images of victims”); Efawupranote 65, at A15 (discussing award-

ing the Nobel Peace Prize to Jody Williams of the International Committee to Ban
Landmines); Willis,supranote 36, at 12 (speaking of the emotional backing for the ban
after the death of Diana, Princess of Wales).

210. SeeCCW, supranote 100, pmbl., art.8.

211. SeePresident’s Messagsupranote 46.

212. Amended Protocol Isupranote 30, art. 1.3. “In case of armed conflicts not of
an international character occurring in the territory of one of the High Contracting Parties,
each party to the conflict shall be bound to apply the prohibitions and restrictions of this
Protocol.” Id. See generallgherman Lettesupranote 34;President’s Messagsupra
note 46. But note that “situations of internal disturbances and tensions, such as riots, iso-
lated and sporadic acts of violence and other acts of similar violence” do not rise to the level
of armed conflict; therefore, the Protocol does not apply under those conditions.” Amended
Protocol Il,supranote 30, art. 1.
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original Protocol—that civil wars were exempt from landmine restric-
tions?13

Article 3 contains several general restrictions on the use of fithes.
Mines are not permitted “to cause superfluous injury or unnecessary suf-
fering.”?'> Anti-detector mines, which are mines designed to explode
upon detection by a magnetic mine detector, are completely batned.
That provision has no transition period but is effective immediately. In
addition, if anti-handling devicé¥ are used with anti-tank mines, Article
3 requires that the devices must be designed to stop functioning at the same
time that the anti-tank mine stops functionfig).

Like the original Protocol Il, the Amended Protocol Il prohibits the
use of landmines against civilians—offensively, defensively, or as a
reprisal?'® Also following the original Protocol Il, indiscriminate use of
landmines is prohibite¢f?

Amended Protocol Il adds an important caveat: if there is a “case of
doubt as to whether an object which is normally dedicated to civilian pur-
poses, such as a place of worship, a house or other dwelling or a school, is
being used to make an effective contribution to military action, it shall be
presumed not to be used 26YIf targeted areas are “separate and distinct”

213. See suprapt. IV.B.1.b.

214. Amended Protocol Ikupranote 30, art. 3. “This article applies to: mines,
booby-traps, and other devicedd.

215. Id. art. 3.3. Cf. Protocol Il,supranote 30, art. 3.

216. Amended Protocol lsupranote 30, art. 3.5. “It is prohibited to use mines,
booby-traps or other devices which employ a mechanism or device specifically designed to
detonate the munition by the presence of commonly available mine detectors as a result of
their magnetic or other non-contact influence during normal use in detection operations.”
Id.

217. “Anti-handling” device means a device intended to protect a mine and which is
part of, linked to, attached to or placed under the mine and which activates when an attempt
is made to tamper with the min#d. art. 2.14;see alsd-andmine Bansupranote 30, art.

2.3 (giving the identical definition but adding “or otherwise intentionally disturb the
mine”).

218. Amended Protocol upranote 30, art. 3.6. “It is prohibited to use a self-deac-
tivating mine equipped with an anti-handling device that is designed in such a manner that
the anti-handling device is capable of functioning after the mine has ceased to be capable
of functioning.” Id.

219. Id. art. 3.7. “ It is prohibited in all circumstances to direct weapons to which this
Article applies, either in offence, defence or by way of reprisals, against the civilian popu-
lation as such or against individual civilians or civilian objectd.” Cf. Protocol Il,supra
note 30, art. 3.2 (containing identical language except for the words “or civilian objects”).
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and located near a concentration of civilians, the areas cannot be treated as
one target??

Echoing again the original Protocol I, the amended version requires
that “[a]ll feasible precautions” be taken to guard against civilians being
injured by mineg€?® The Amended Protocol, however, gives specific guid-
ance for an all-things-considered determination by the commatfder.
Decision-makers must at least consider the following:

(a) [T]he short- and long-term effect of mines upon the local
civilian population for the duration of the minefield; (b) possible
measures to protect civilians (for example, fencing, signs, warn-
ing and monitoring); the availability and feasibility of using
alternatives; and (d) the short- and long-term military require-
ments for a minefield?®

Finally, Article 3 broadly requires that advanced warning of landmine
use always be given to civilians if possibfé.

220. Amended Protocol lbupranote 30, art. 3.8. The indiscriminate use of weapons
to which this Article applies is prohibited. Indiscriminate use is any placement of such
weapons:

(a) which is not on, or directed against, a military objective. In case of
doubt as to whether an object which is normally dedicated to civilian
purposes, such as a place of worship, a house or other dwelling or a
school, is being used to make an effective contribution to military action,
it shall be presumed not to be so used; or

(b) which employs a method or means of delivery which cannot be
directed at a specific military objective; or

(c) which may be expected to cause incidental loss of civilian life, injury
to civilians, damage to civilian objects, or a combination thereof, which
would be excessive in relation to the concrete and direct military advan-
tage anticipated.

Id.

221. Id. art. 3.8(a).Cf. Protocol Il,supranote 30, art. 3.3.

222. Amended Protocol Isupranote 30, art. 3.9. “Several clearly separated and dis-
tinct military objectives located in a city, town, village or other area containing a similar
concentration of civilians or civilian objects are not to be treated as a single military objec-
tive.” Id.

223. 1d. art. 3.10.

224. Id. “Feasible precautions are those precautions which are practicable or practi-
cally possible taking into account all circumstances ruling at the time, including humani-
tarian and military considerationsld.

225. Id. Cf.Protocol Il,supranote 30, art. 3.4 (giving no specific guidance).
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Article 4 requires that all landmines be rendered detectablsy
mandating that each anti-personnel mine contain at least eight grams of
iron or its equivalent?® This minimum quantity of metal allows for
humanitarian demining using “commonly available technoldgy.The
protocol allows nine years for countries to transition to this starfd&rd.

The use of conventional or “dumb” mines is restricted, but they can
be used under certain conditici{. First, minefields must be perimeter
marked?®? fenced, and guardé@® Then they must be cleared when the

226. Amended Protocol lsupranote 30, art. 3.11. “Effective advance warning shall
be given of any emplacement of mines, booby-traps and other devices which may affect the
civilian population, unless circumstances do not pernd.”

227. 1d. art. 4. “It is prohibited to use anti-personnel mines which are not detectable,
a specified in paragraph 2 of the [tJechnical [a]nndxl.”

228. Id. technical annex.

2. Specifications on detectability

(a) With respect to anti-personnel mines produced after 1 January
1997, such mines shall incorporate in their construction a material or
device that enables the mine to be detected by commonly-available tech-
nical mine detection equipment and provides a response signal equiva-
lent to a signal from 8 grammes or more of iron in a single coherent mass.

(b) With respect to anti-personnel mines produced before 1 January
1997, such mines shall either incorporate in their construction, or have
attached prior to their emplacement, in a manner not easily removable, a
material or device that enables the mine to be detected by commonly-
available technical mine detection equipment and provides a response
signal equivalent to a signal from 8 grammes or more of iron in a single
coherent mass.

229. Id.; seePresident’s Messagstipranote 46.
230. Amended Protocol Isupranote 30, technical annex 2.

(c) In the event that a High Contracting Party determines that it cannot
immediately comply with sub-paragraph (b), it may declare at the time
of its notification of consent to be bound by this Protocol that it will defer
compliance with sub-paragraph (b) for a period not to exceed 9 years
from the entry into force of this Protocol. In the meantime it shall, to the
extent feasible, minimize the use of anti-personnel mines that do not so
comply.

Id.
231. Id. art. 5. Cf. Protocol Il,supranote 30, art. 4 (containing little guidance).
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controlling state leaves the area, unless the minefields are accepted by
another state that agrees to continue to comply with the Pré&col.

The Amended Protocol makes an exception to this standard if the con-
trolling state is forced out of the controlled area by “enemy military
action.”?®> If, however, the state regains control of the area or to another

232. Note the requirements for the marking of minefields. Amended Protaqnid,
note 30, technical annex, art. 4.

Signs similar to the example attached and as specified below shall be uti-
lized in the marking of minefields and mined areas to ensure their visi-
bility and recognition by the civilian population: (a) size and shape: a
triangle or square no smaller than 28 centimetres (11 inches) by 20 cen-
timetres (7.9 inches) for a triangle, and 15 centimetres (6 inches) per side
for a square; (b) colour: red or orange with a yellow reflecting border; (c)
symbol: the symbol illustrated in the Attachment, or an alternative
readily recognizable in the area in which the sign is to be displayed as
identifying a dangerous area; (d) language: the sign should contain the
word “mines” in one of the six official languages of the Convention
(Arabic, Chinese, English, French, Russian and Spanish) and the lan-
guage or languages prevalent in that area; (e) spacing: signs should be
placed around the minefield or mined area at a distance sufficient to
ensure their visibility at any point by a civilian approaching the area.

Id.
233.1d. art. 5.1-5.2.

1. This Article applies to anti-personnel mines other than remotely-
delivered mines.

2. Itis prohibited to use weapons to which this Article applies which are
not in compliance with the provisions on self-destruction and self-deac-
tivation in the [t]echnical [a]nnex, unless:(a ) such weapons are placed
within a perimeter-marked area which is monitored by military person-
nel and protected by fencing or other means, to ensure the effective
exclusion of civilians from the area. The marking must be of a distinct
and durable character and must at least be visible to a person who is
about to enter the perimeter-marked area . . . .

Id.

Article 5.5 mandates that “[a]ll feasible measures shall be taken to prevent the unau-
thorized removal, defacement, destruction or concealment of any device, system or mate-
rial used to establish the perimeter of a perimeter-marked dabaaft. 5.5.

234. Id. art. 5.2(b). This article states that mines must be “cleared before the area is
abandoned, unless the area is turned over to the forces of another State which accept
responsibility for the maintenance of the protections required by this Article and the subse-
guent clearance of those weaponkl”
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enemy area that contains conventional anti-personnel landmines, the state
must maintain or establish the standards for marking, fencing, and guard-
ing the minefield$3® Some command-detonated mines, such as Clay-
mores in the tripwire mode, are exempted from the above stafidard.
They can be emplaced for up to seventy-two hours if: “(a) they are located
in the immediate proximity of the military unit that emplaced them; and (b)
the area is monitored by military personnel to ensure the effective exclu-
sion of civilians.238

Article 6 controls the use of remotely delivered mifi@sThe esti-
mated position of remotely delivered mines is to be recorded, usually using
the coordinates of the corner poift8. Then as soon as feasible, those

235. Id. art. 5.3.

A party to a conflict is relieved from further compliance with the provi-
sions of sub-paragraphs 2 (a) and 2 (b) of this Article only if such com-
pliance is not feasible due to forcible loss of control of the area as a result
of enemy military action, including situations where direct enemy mili-
tary action makes it impossible to comply. . . .

Id.
236. Id. art. 5.3-5.4. The end of Article 5.3 states that “[l]f that party regains control

of the area, it shall resume compliance with the provisions of sub-paragraphs 2 (a) and 2 (b)
of this Article.” Article 5.4 provides that:

If the forces of a party to a conflict gain control of an area in which weap-
ons to which this Article applies have been laid, such forces shall, to the
maximum extent feasible, maintain and, if necessary, establish the pro-
tections required by this Article until such weapons have been cleared.

Id.

237. 1d. art. 5.6. “Weapons to which this Article applies which propel fragments in a
horizontal arc of less than 90 degrees and which are placed on or above the ground may be
used without the measures provided for in sub-paragraph 2 (a) of this Article for a maxi-
mum period of 72 hours . . . Id.

238. Id.

239. Id. art. 6. Note the change in definition of “remotely-delivered mine.”

“Remotely-delivered mine” means a mine not directly emplaced but
delivered by artillery, missile, rocket, mortar, or similar means, or
dropped from an aircraft. Mines delivered from a land-based system
from less than 500 metres are not considered to be “remotely delivered,”
provided that they are used in accordance with Article 5 and other rele-
vant Atrticles of this Protocol.

Id. art. 2.2. Cf. Protocol Il,supranote 30, arts. 2, 5.
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points are to be confirmed and physically marked on the grifarfelarties

are to record the type and number of mines laid, the date and time the
mines were laid, and the self-destruct titfre. These records are to be
“held at a level of command sufficient to guarantee their safety as far as
possible.?43

If the mines used were produced after the Amended Protocol had
entered force, the mines must be indelibly marked with the name of the
producing nation, the month, and year of production, and the lot or serial
number** Effective warning of an imminent remote delivery of mines is
to be given “unless circumstance[s] do not perifi.”

Perhaps most important, the Amended Protocol requires that all
unmarked anti-personnel mines be “smatf."The “smart” requirement
stipulates that at least ninety percent of the unmarked anti-personnel mines
must self-destruct within thirty days of emplacenténtAs an added pre-
caution, if a mine is flawed and does not self-destruct, each mine must also
be programmed to self-deactivate within 120 days of emplacéefiienihe
required reliability rate for self-deactivation is 99.9%, and this built-in

240. Amended Protocol Isupranote 30, technical annex 1(b). “The estimated loca-
tion and area of remotely-delivered mines shall be specified by coordinates of reference
points (normally corner points) . . . 1t.

241. 1d. Remotely-delivered “shall be ascertained and when feasible marked on the
ground at the earliest opportunityld.

242. 1d. “The total number and type of mines laid, the date and time of laying and the
self-destruction time periods shall also be recordédi.”

243. 1d. technical annex 1(c).

244, Id. technical annex 1(d).

245, 1d. art. 6.4.

246. Id. arts. 5.2, 6.2See also supraotes 25-33 and accompanying text. According
to President Clinton’s May 16, 1996 policy letter, all mines used by U.S. forces will be
“smart.” Since then, the United States has destroyed over two million of its dumb mines
and will destroy all the rest by the 2000, except those on the Korean DMZ. Sheficn,
note 83.

247. Amended Protocol Isupranote 30, technical annex 3(a). “All remotely-deliv-
ered anti-personnel mines shall be designed and constructed so that no more than 10% of
activated mines will fail to self-destruct within 30 days after emplacement Id.. .*All
non-remotely delivered anti-personnel mines, used outside marked areas, as defined in
Article 5 of this Protocol, shall comply with the requirements for self-destruction and self-
deactivation stated in sub-paragraph (ajl"technical annex 3(b).

248. Id. technical annex 3(a). “[E]ach mine shall have a back-up self-deactivation fea-
ture designed and constructed so that, in combination with the self-destruction mechanism,
no more than one in one thousand activated mines will function as a mine 120 days after
emplacement.”ld.
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redundancy provides a failure rate approaching zero peffe@buntries
that join the treaty have nine years to transition to this stasefard.

Article 7 provides a prohibition against using anti-personnel mines to
booby-trap certain common iter%. Like the original Protocol Il, the
amended version forbids the booby-trapping of objects such as Red Cross
equipment, living people and dead bodies, living animals and carcasses,
toys, religious objects, and cultural worRS.It also prohibits parties from
booby-trapping mines by disguising them as “harmless portable
objects.?53

Amended Protocol Il, however, does allow for the narrowly tailored
use of booby-trapped miné¥. These can be used around cities, towns,
and villages where combat is occurring or appears immfienin the
absence of combat or imminent combat they may be used if: “(a) they are
placed on or in the close vicinity of a military objective; or (b) measures
are taken to protect civilians from their effects, for example, the posting of
warning sentries, the issuing of warnings or the provision of ferfegs.”

Article 8 controls the transfer of miné¥. Parties are to “undertake
not to transfer” mines that are the type prohibited by the Protefcdlhis
Article also mandates that parties who are deferring compliance to certain

249. SeeRobert Sherman AEnps CommiTTEE ON NAT'L LEGIs. NEwsL., Aug. 1996see
also Sherman Lettesupranote 34.
250. Amended Protocol Isupranote 30, technical annex 3(c).

(c) In the event that a High Contracting Party determines that it cannot
immediately comply with sub-paragraphs (a) and/or (b), it may declare
at the time of its notification of consent to be bound by this Protocol, that
it will, with respect to mines produced prior to the entry into force of this
Protocol defer compliance with sub-paragraphs (a) and/or (b) for a
period not to exceed 9 years from the entry into force of this Protocol.

During this period of deferral, the High Contracting Party shall:

(i) undertake to minimize, to the extent feasible, the use of anti-person-
nel mines that do not so comply, and

(i) with respect to remotely-delivered anti-personnel mines, comply
with either the requirements for self-destruction or the requirements for
self-deactivation and, with respect to other anti-personnel mines comply
with at least the requirements for self-deactivation.

Id.
251. Id. art. 7. See idart. 6.
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articles must conform to this transfer rdh8. States who are about to
become parties to the Protocol should “refrain from actions inconsistent”
with the transfer rulé®® Importantly, the Article also requires parties to

252.1d. art. 7.1. Without prejudice to the rules of international law applicable in armed
conflict relating to treachery and perfidy, it is prohibited in all circumstances to use booby-
traps and other devices which are in any way attached to or associated with:

(i) Internationally recognized protective emblems, signs or signal;

(ii) Sick, wounded or dead persons;

(iii) Burial or cremation sites or graves;

(iv) Medical facilities, medical equipment, medical supplies or medical
transportation;

(v) Children’s toys or other portable objects or product specifically
designed for the feeding, health, hygiene, clothing or education of chil-
dren;

(vi) Food or drink;

(vii) Kitchen utensils or appliances except in military establishments,
military locations or military supply depots;

(viii) Objects clearly of a religious nature;

(ix) Historic monuments, works of art or places of worship which con-
stitute the cultural or spiritual heritage of peoples;

(x) Animals or their carcasses.

Id.

A new member can only get this nine year transition exemption if it claims the transi-
tion at the time ratification.SeeSherman Lettersupranote 40. So far, only China has
claimed them, but Pakistan is expected to claim the exceptiondo&ussia is expected
to claim the exception for self-destructiotd. India is expected to claim the transition
period for detectabilityld.

253. Amended Protocol Isupranote 30, art. 7.2.

254. 1d. art. 7.3.

255. 1d.

Without prejudice to the provisions of Article 3, it is prohibited to use
weapons to which this Article applies in any city, town, village or other
area containing a similar concentration of civilians in which combat
between ground forces is not taking place or does not appear to be immi-
nent, unless either . . . .

Id.

256. Id.

257. 1d. art. 8.

258. 1d. art. 8.1(a). This has been interpreted to mean that the transfer of non-detect-
able anti-personnel mines is banned totally and immedigselgShermansupranote 40.

259. Amended Protocol Ifupranote 30, art. 8.2. “In the event that a High Contract-
ing Party declares that it will defer compliance with specific provisions on the use of certain
mines, as provided for in the [tlechnical [a]nnex, sub-paragraph 1(a) of this Article shall
however apply to such minesld.
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“undertake[] not to transfer any anti-personnel mines” to states not bound
by the Amended Protocol II, unless those states agree to comply with the
Protocol?6t

The Protocol also sets enhanced guidelines for recording ffhes,
other than remotely delivered mins.Mined areas must be described by
giving the grid coordinates to a minimum of two reference points and then
providing the estimated size and shape of the area in relation to the refer-
ence point$% Mines and minefields must also be recorded on maps and
military diagrams to show “perimeters and extefit.’Finally, each record
must show “type, number, emplacing method, type of fuse and life time,
date and time of laying, anti-handling devices (if any) and other relevant
information on all . . .” mines useé8 When feasible, the exact location
of each individual mine should be not&d.

260. Id. art. 8.3. “All High Contracting Parties, pending the entry into force of this Pro-
tocol, will refrain from any actions which would be inconsistent with sub-paragraph 1(a) of
this Article.” Id.

261. Id. art. 8.1(c). Each High Contracting Party “undertakes to exercise restraint in
the transfer of any mine the use of which is restricted by this Protocol. In particular, each
High Contracting Party undertakes not to transfer any anti-personnel mines to States which
are not bound by this Protocol, unless the recipient State agrees to apply this Protocol . . .
.” Id. The transfer of mines to sub-state entities, like factions or rebels, is also b8eeed.
Sherman Letteisupranote 40.

262. Amended Protocol lsupranote 30, art. 9, technical annex 1(&¥. Protocol Il,
supranote 30, art. 7.

263. Remotely-delivered mines are controlled by Article 6 and technical annex 1(b).
SeeAmended Protocol lisupranote 30, art. 6, technical annex 1(b).

264. Id. technical annex 1(a)(i). Parties are to provide “the location of the minefields,
mined areas and areas of booby-traps and other devices shall be specified accurately by
relation to the coordinates of at least two reference points and the estimated dimensions of
the area containing these weapons in relation to those reference ptdnt&f. Protocol
I, supranote 30, technical annex.

265. Amended Protocol supranote 30, technical annex 1(a)(ii). “[M]aps, diagrams
or other records shall be made in such a way as to indicate the location of minefields, mined
areas, booby-traps and other devices in relation to reference points, and these records shall
also indicate their perimeters and extent . .1d.”

266. Id. technical annex 1(a)(iii).

[Flor purposes of detection and clearance of mines, booby-traps and
other devices, maps, diagrams or other records shall contain complete
information on the type, number, emplacing method, type of fuse and life
time, date and time of laying, anti-handling devidésity) and other
relevant information on all these weapons laid.

Id. (emphasis added).
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At the end of hostilities, parties are to take “all necessary and appro-
priate measures” to protect civilians, including, but not limited to, the use
of the information discussed abai&.Part of these measures include pro-
viding this recorded information to the other parties to the conflict and to
the UN Secretary-Generd® Either party may withhold this information
if an adverse party remains in the territory of the other party and “security
interest[s] require such withholding’®

Each party has responsibility for the mines remaining in areas under
their control after hostilities cea€. Parties are to “endeavour to reach
agreement, both among themselves and, where appropriate, with other
States and with international organizations, on the provision of technical

267. 1d. technical annex 1(a)(iii)). “Whenever feasible the minefield record shall show
the exact location of every mine, except in row minefields where the row location is suffi-
cient. The precise location and operating mechanism of each booby-trap laid shall be indi-
vidually recorded.”Id.

268. Id. art. 9.2.

All such records shall be retained by the parties to a conflict, who shall,

without delay after the cessation of active hostilities, take all necessary
and appropriate measures, including the use of such information, to pro-
tect civilians from the effects of minefields, mined areas, mines, booby-

traps and other devices in areas under their control.

Id.
269. Id. arts. 9.2, 10.3.

At the same time, they shall also make available to the other party or par-
ties to the conflict and to the Secretary-General of the United Nations all
such information in their possession concerning minefields, mined areas,
mines, booby-traps and other devices laid by them in areas no longer
under their control . . . .

Id. art. 9.2.

With respect to minefields, mined areas, mines, booby-traps and other
devices laid by a party in areas over which it no longer exercises control,
such party shall provide to the party in control of the area pursuant to
paragraph 2 of this Article, to the extent permitted by such party, techni-
cal and material assistance necessary to fulfill such responsibility.

Id. art. 10.3

270. Id. art. 9.2.

271.1d. art. 10.2. “High Contracting Parties and parties to a conflict bear such respon-
sibility with respect to minefields, mined areas, mines, booby-traps and other devices in
areas under their control Il
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and material assistance, including, in appropriate circumstances, the
undertaking of joint operations necessary to fulfill such responsibili-

ties.”272

Article 11 expands this idea, providing each party entitlement to tech-
nological cooperation and assistance with landmine igé8iéBach party
has the right to get information, material, and equipment from other parties
for complying with the Protocal’* Article 11 also provides for the cre-
ation of an international database on mine clear&fic&ach party may
request assistance with mine clearing through the UN, and each party has
“the right to . . . receive technical assistance, where appropriate, from
another High Contracting Party on specific relevant technology,” if that
technology transfer will allow the other party to reduce “any period of
deferral for which provision is made in the [tJechnical [a]nn&R.”

Each year the parties to the Protocol must submit an annual ¥€port.
These reports can concern any of the following topics:

(a) dissemination of information on this Protocol to their armed
forces and to the civilian population;

(b) mine clearance and rehabilitation programmes;

(c) steps taken to meet technical requirements of this Protocol
and any other relevant information pertaining thereto;

(d) legislation related to this Protocol;

272. 1d. art. 10.4.Cf. Protocol Il,supranote 30, art. 9.
273. Amended Protocol $upranote 30, art. 11Cf. Protocol Il,supranote 30, art. 9.
274. Amended Protocol Isupranote 30, art. 11.1.

Each High Contracting Party undertakes to facilitate and shall have the
right to participate in the fullest possible exchange of equipment, mate-
rial and scientific and technological information concerning the imple-
mentation of this Protocol and means of mine clearance. In particular,
High Contracting Parties shall not impose undue restrictions on the pro-
vision of mine clearance equipment and related technological informa-
tion for humanitarian purposes.
Id.

275. Id. art. 11.2 “Each High Contracting Party undertakes to provide information to
the database on mine clearance established within the United Nations System, especially
information concerning various means and technologies of mine clearance, and lists of
experts, expert agencies or national points of contact on mine clear&ce.”

276. 1d. art. 11.7.

277.1d. art. 13.4.
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(e) measures taken on international technical information
exchange, on international cooperation on mine clearance, and
on technical cooperation and assistance; and

(f) other relevant matterg®

The parties also meet annually “to consult and cooperate with each
other on issues related to the operation” of the Profd&oAt the confer-
ence, parties discuss the success of the Protocol, plan for review confer-
ences, consider technological developments to protect civilians, and
discuss any other issues raised by the annual refbrts.

Compliance with the Protocol is addressed in Articlé®t4This Arti-
cle affirmatively obligates member states to incorporate the standards of
the Protocol into each nation’s laws and regulatiéas hese laws should
include penal sanctions for anyone whose willful actions in violation of the
Protocol causes serious injury or death to someone&&Isgach party
must also issue appropriate instructions and adjust the operating proce-
dures of its armed forces to the extent necessary to conform the military to
the Protocof®* This includes ensuring that military leaders receive train-
ing on the Protocol that is commensurate with their duties and responsibil-
ities285 Any questions that arise regarding interpreting and applying the
Protocol are to be resolved through consulting with other member states

278. Id. art. 13.4. “The High Contracting Parties shall provide annual reports to the
Depositary, who shall circulate them to all High Contracting Parties in advance of the Con-
ference . .. ."Id.

279. Id. art. 13.1. “The High Contracting Parties undertake to consult and cooperate
with each other on all issues related to the operation of this Protocol. For this purpose, a
conference of High Contracting Parties shall be held annualty.”

280. Id. art. 13.3.

The work of the conference shall include: (a) review of the operation and
status of this Protocol; (b) consideration of matters arising from reports
by High Contracting Parties according to paragraph 4 of this Article; (c)

preparation for review conferences; and (d) consideration of the devel-
opment of technologies to protect civilians against indiscriminate effects
of mines.

Id. There is also a review conference schedule for 2001, five years from the date
of adoption. SeeShermansupranote 40.

281. Amended Protocol Isupranote 30, art. 14.

282.1d. art. 14.1. “Each High Contracting Party shall take all appropriate steps, includ-
ing legislative and other measures, to prevent and suppress violations of this Protocol by
persons or on territory under its jurisdiction or contrad”
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and the UN Secretary-Genef&}. Withdrawal provisions in the Amended
Protocol remain the same as in the original Prot&ol.

283. 1d. art. 14.2.

The measures envisaged in paragraph 1 of this Article include appropri-
ate measures to ensure the imposition of penal sanctions against persons
who, in relation to an armed conflict and contrary to the provisions of
this Protocol, willfully kill or cause serious injury to civilians and to
bring such persons to justice.

Id.

284.1d. art. 14.3. “Each High Contracting Party shall also require that its armed forces
issue relevant military instructions and operating procedures .Id. .”

285. Id. “[A]lrmed forces personnel [must] receive training commensurate with their
duties and responsibilities to comply with the provisions of this Prototal.”

286. Id. art. 14.4. “The High Contracting Parties undertake to consult each other and
to cooperate with each other bilaterally, through the Secretary-General of the United
Nations or through other appropriate international procedures, to resolve any problems that
may arise with regard to the interpretation and application of the provisions of this Proto-
col.” Id.

287. SeeCCW, supranote 100, pmbl., art. 9.
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b. Analysis

Amended Protocol Il is a vast improvement over the original Protocol
II. Building on thirteen years of experience with the original Protocol II,
every subject that was covered under the original is covered in the
amended version too, but with greater detail and specificity. The drafters
of Amended Protocol Il also addressed and attempted to rectify nearly
every deficiency of the origind?® The law now applies to internal armed
conflict (for example, civil wars and insurgencies), where previously it had
only applied to conflicts between natici¥€ Furthermore, all anti-person-
nel mines are required to be detectable, greatly increasing the safety of
mine clearers®

Amended Protocol Il also clearly assigns responsibility for demining.
It imposes the additional requirement that all mines must either self-
destruct, self-neutralize, or self-deactivate, thereby drastically reducing
danger to civilians from minefields after hostilities &ftl. Transfers of
mines are regulated, reducing the access of non-compliant gfups.
minimum standard for the marking of minefields is establigf&dror the
first time, verifiable compliance measures are emplaced, helping member
states assess if nations actually intend to be bound by the Protocols or are
merely seeking to curry the favor of the international commdffity.

Nevertheless, Amended Protocol Il does have its shortcorfiifgs.
Most notably, the provisions to verify and to enforce compliance are
weak?? While member states are required to pass legislation that man-
dates the standards set forth in the Protocol, no provision was made for
transparency inspectiot¥$ or mandatory reports. These would provide
some physical proof that nations are actually complying with the Protocol.

288. See idpt. IV.B.1.b. Parties laying mines are now required to “assume responsi-
bility for them to ensure against their irresponsible and indiscriminate 8sePresident’s
Messagesupranote 46.

289. See suprpt. IV.B.2.a.

290. See id.

291. See id. Note that the self-destruct/self-deactivate requirement only applies to
unmarked anti-personnel mineSeeSherman Lettesupranote 30.

292. See suprgt. IV.B.2.a.

293. See id.

294. See id.

295. The weaknesses of the Amended Protocol Il can be addressed in the periodic
review sessions that are required under the BaeCCW, supranote 100, pmbl., art. 8;
see alsdPresident’'s Messagsypranote 46.

296. Seept. 1V.B.2.a.;see alsd’resident’'s Messagsypranote 46.
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For instance, a member state could transfer mines or not retrofit plastic
mines with metal, and other member states may never find out. Another
deficiency is the Protocol’s failure to address production. Under the cur-
rent verbiage, a member state could continue to manufacture “dumb” anti-
personnel landmines with impun#$® Finally, the transition window
given for signing countries to transition from noncompliant mines to
acceptable mines seems unnecessarily #&hg.

1. The Landmine Ban
a. Summary

A more radical approach to legislatively curbing the landmine prob-
lem is a total ban on landmine possession andYseintil recently, the
UN had never seriously considered a ban on landmines under international
law because UN procedure allows measures to be easily defeated by mem-
ber states who disagree with the measure; thus, every nation effectively
holds a vetG°! Even as late as 1995, most analysts felt that an actual inter-
national treaty to ban landmines would be years away, perhaps by 2010,
and then only accomplished by the &R.

A number of NGOs, however, banded together calling themselves the
International Campaign for a Landmine Ban. They managed to bring the
issue to the forefront of international politics in 19%.1n October of
1996, an unprecedented seventy-four nations attended a conference, in
Ottawa, to discuss the b&if. By that time, the number of countries sup-
porting the ban in some form had grown from fourteen to forty-s&ven.

297. Transparency measures include inspections, reports, and mandatory national laws
that allow nations to ensure that a signing nation is not hiding anything (e.g., anti-personnel
landmines), hence the measure renders the nation “transparent.”

298. These mines can also be transferred since their use is permitted in marked areas.
SeeSherman Lettesupranote 40. One possible solution would be to completely ban use
or transfer of “dumb” mines.

299. Seept. IV.B.2.a.;see alsd’resident’'s Messagsypranote 46.

300. SeeMcCall, supranote 11, at 271-72 (calling the movement for a complete ban
“the farthest extreme” of the efforts to restrict landmines).

301. Craig Turnei70 Nations Meet To Consider Ban on Land MjheA. Tives, Oct.

5, 1996, A6.

302. Jessica MathewBhe New, Private OrdeVasH. PosT, Jan. 21, 1997, at A11.

303. Id. This movement is also known as the Ottawa Convention or Ottawa Process,
which reflects Canada hosting the first major ban conference in Ottawa.

304. Id.
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A final text was decided on in September 1997 with 125 nations signing
the document. Several major producers, like China and Russia, have
refused to sigi® Their refusal has prompted other world powers to
decline signing the baif’

Article 1 of the Landmine Ban lays out the basic tenets of the treaty:
General obligations:

1. Each State Party undertakes never under any circumstances:

(a) To use anti-personnel mines;

(b) To develop, produce, otherwise acquire, stockpile, retain
or transfer to anyone, directly or indirectly, anti-personnel
mines;

(c) To assist, encourage or induce, in any way, anyone to
engage in any activity prohibited to a State Party under this Con-
vention.

2. Each State Party undertakes to destroy or ensure the destruc-
tion of all anti-personnel mines in accordance with the provi-
sions of this Conventio#f®

According to Article 4 of the Landmine Ban, each party has a maxi-
mum of four years to destroy all stockpiled anti-personnel landriifies.

305. Turnersupranote 301, at A6.

306. Jim Mannionl.S. Wants Talks on Land Mine Ban Held in Gené\@Nce
France Pressg Jan. 18, 1997. Russia and China own most of the world’s anti-personnel
mines. SeeSherman Lettessupranote 101. “The vast majority of [anti-personnel land-
mine] casualties are caused by mines produced, exported, and/or used by Russia and
China.” Shermarsupranote 249. In fact, Russia and China possess more landmines than
the rest of the world combine@&eeShermansupranote 40. The United States favors an
eventual ban on anti-personnel landmines, but not the one resulting from the Ottawa Pro-
cess. SeePresident’s Messagsupranote 46 (calling Amended Protocol 1l “an important
precursor to the total prohibition that the United States seeks”).

307. Id. Despite these countries’ refusal to sign, the ban could eventually apply to them
through customary international practi€éheir actions and future non-policy statements
reflect adherence to the baieeMajor Timothy P. BulmanA Dangerous Guessing Game
Disguised as Enlightened Policy: United States Law of War Obligations During Military
Operations Other Than Wat59 ML. L. Rev. 151 (1999); W. MHAEL ReisMAN & CHRIs
T. AnToniou, THE Laws oF WaR xx (1994) (saying that the limitations of treaties often make
both scholars and nations eager to “contend that rules that have commenced in a treaty have
subsequently been transformed into custom because of the widespread practice of states”).
However, as Reisman and Antoniou point out, “This may be very subjective, for the evi-
dence of transformation into custom is often sparse and ambigudus.”

308. Landmine Barsupranote 30, art. 1.
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Article 5 allows a maximum of ten years for a country to rid itself of all
anti-personnel mines that are emplaced in minefields under that country’s
control1° The only mines that are excepted from this standard are mines
that are retained or transferred “for the development of and training in
mine detection, mine clearance, and mine destruction3!. "

If any member nation cannot comply with the standards, the country
can request an extension of up to ten yé&rsThe nation submits the
request to a review conference or a meeting of states parties. The request
must include the duration of the extension; a detailed explanation of rea-
sons for the delay; and the humanitarian, social, economic, and environ-
mental impact that an extension may have on the cotfitihe meeting
of the states parties or review conference, then considering all the above
factors, decides by majority vote whether to grant the exte#Siohnon-
complying party can request extensions as many times as necé3sary.

309. Id.art. 4.

Except as provided for in Article 3, each State Party undertakes to

destroy or ensure the destruction of all stockpiled anti-personnel mines
it owns or possesses, or that are under its jurisdiction or control, as soon
as possible but not later than four years after the entry into force of this

Convention for that State Party.

Id. Cf.Amended Protocol llsupranote 30, art. 4, technical annex 2.c. (giving nine years
for compliance). Destroying mines, however, is easier and faster than retrofitting mines
with metal and self-destruct, self-neutralizing, or self-deactivating capabilities.

310. Landmine Barsupranote 30, art. 5.1. “Each State Party undertakes to destroy
or ensure the destruction of all anti-personnel mines in mined areas under its jurisdiction or
control, as soon as possible but not later than ten years after the entry into force of this Con-
vention for that State Partyld. Note that member states can gain another 10-year exten-
sion under Atrticles 5.3-5.4, if a majority of members appra®&é Protocol Il,supranote
30, art. 9; Amended Protocol Bupranote 30, art. 10 (saying that minefields must be
destroyed “without delay” but with no real deadline).

311. Landmine Barsupranote 30, art. 3. The article conditions this exception saying
that “[tihe amount of such mines shall not exceed the minimum number absolutely neces-
sary for the above-mentioned purposesl”

312.1d. art. 5.3.

3. If a State Party believes that it will be unable to destroy or ensure the
destruction of all anti-personnel mines referred to in paragraph 1 within
that time period, it may submit a request to a Meeting of the States Par-
ties or a Review Conference for an extension of the deadline for complet-
ing the destruction of such anti-personnel mines, for a period of up to ten
years.
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Article 6 of the Landmine Ban provides for international cooperation
and assistance among the member stateEach signing country is obli-
gated to give and entitled to receive “the fullest possible exchange of
equipment, material, and scientific and technological information concern-
ing the implementation” of the Bat#’! Countries in a position to do so
must “provide assistance for the care and rehabilitation, and social and
economic reintegration, of mine victims and for mine awareness pro-
grams.®18 These countries must also assist in mine clearing and destruc-
tion of stockpiled anti-personnel mines when possitleArticle 6 also
provides for creating an international database, listing mine clearance
experts, and consolidating information about mine clearance means and
technologies?®

313. Id. arts. 5.3-5.4

4. Each request shall contain:

(a) The duration of the proposed extension;

(b) A detailed explanation of the reasons for the proposed extension,
including:

(i) The preparation and status of work conducted under national demin-
ing programs;

(i) The financial and technical means available to the State Party for the
destruction of all the anti-personnel mines; and

(iii) Circumstances which impede the ability of the State Party to destroy
all the anti-personnel mines in mined areas;

(c) The humanitarian, social, economic, and environmental implications
of the extension; and

(d) Any other information relevant to the request for the proposed exten-
sion.

Id.
314. Id. art. 5.5. “The Meeting of the States Parties or the Review Conference shall,

taking into consideration the factors contained in paragraph 4, assess the request and decide
by a majority of votes of States Parties present and voting whether to grant the request for
an extension period.1d.

315. Id. art. 5.6.

Such an extension may be renewed upon the submission of a new request
in accordance with paragraphs 3, 4 and 5 of this Article. In requesting a
further extension period a State Party shall submit relevant additional
information on what has been undertaken in the previous extension
period pursuant to this Article.

Id.
316. Id. art. 6. “In fulfilling its obligations under this Convention each State Party has

the right to seek and receive assistance, where feasible, from other States Parties to the
extent possible.ld. art. 6.1. Cf. Amended Protocol llsupranote 30, art. 11.7.
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In Article 7, the Landmine Ban mandates transparency mea%tres.
Each signing nation must make an extensive report to the UN Secretary-
General not later than 180 days after the entry into force of the Ban for the
nation3?? The report must include national implementation measures

317. 1d. art. 6.2.

Each State Party undertakes to facilitate and shall have the right to par-
ticipate in the fullest possible exchange of equipment, material and sci-
entific and technological information concerning the implementation of
this Convention. The States Parties shall not impose undue restrictions
on the provision of mine clearance equipment and related technological
information for humanitarian purposes.

Id. Cf.Amended Protocokupranote 30, art. 11.1.
318. Landmine Barsupranote 30, art. 6.3.

Each State Party in a position to do so shall provide assistance for the
care and rehabilitation, and social and economic reintegration, of mine
victims and for mine awareness programs. Such assistance may be pro-
vided, inter alia, through the United Nations system, international,
regional or national organizations or institutions, the International Com-
mittee of the Red Cross, national Red Cross and Red Crescent societies
and their International Federation, non-governmental organizations, or
on a bilateral basis.

Id.
319. Id. art. 6.4-6.5.

4. Each State Party in a position to do so shall provide assistance for mine
clearance and related activities. Such assistance may be provided, inter
alia, through the United Nations system, international or regional orga-
nizations or institutions, non-governmental organizations or institutions,
or on a bilateral basis, or by contributing to the United Nations Voluntary
Trust Fund for Assistance in Mine Clearance, or other regional funds that
deal with demining.

5. Each State Party in a position to do so shall provide assistance for the
destruction of stockpiled anti-personnel mines.

Id. Cf.Amended Protocol lisupranote 30, art. 11.5.

320. Landmine Barsupranote 30, art. 6.6. “Each State Party undertakes to provide
information to the database on mine clearance established within the United Nations sys-
tem, especially information concerning various means and technologies of mine clearance,
and lists of experts, expert agencies or national points of contact on mine cleaftdnce.”

321. Id. art. 7. Cf. Amended Protocol lisupranote 30, art. 13.4.

322. Landmine Barsupranote 30, art. 7.1. “Each State Party shall report to the Sec-
retary-General of the United Nations as soon as practicable, and in any event not later than
180 days after the entry into force of this Convention for that State Party Id.. .”



136 MILITARY LAW REVIEW [Vol. 159

taken3?3information on stockpiled anti-personnel mid&kthe location of
minefields within the country’s contré?? information on the types of
mines retained by parties for training purpo¥€she status of the closing

of landmine factorie€?” information concerning the plan for destroying
mines$28the number and type of mines destroyed since entry into force of
the Ban®?°the technical characteristics of mines produced by or possessed
by a party?*° and measures taken to provide warning to civilians in mined

323. Id. art. 7.1.a. “The national implementation measures referred to in Article 9 . . .
Jld.

324. Id. art. 7.1.b. “The total of all stockpiled anti-personnel mines owned or pos-
sessed by it, or under its jurisdiction or control, to include a breakdown of the type, quantity
and, if possible, lot numbers of each type of anti-personnel mine stockpiledd. . .”

325.Id. art. 7.1.c.

To the extent possible, the location of all mined areas that contain, or are
suspected to contain, anti-personnel mines under its jurisdiction or con-
trol, to include as much detail as possible regarding the type and quantity
of each type of anti-personnel mine in each mined area and when they
were emplaced . . ..

Id.
326. Id. art. 7.1.d.

The types, quantities and, if possible, lot numbers of all anti-personnel

mines retained or transferred for the development of and training in mine

detection, mine clearance or mine destruction techniques, or transferred
for the purpose of destruction, as well as the institutions authorized by a
State Party to retain or transfer anti-personnel mines, in accordance with
Article 3.

Id.

327.1d. art. 7.1.e. “The status of programs for the conversion or de-commissioning of
anti-personnel mine production facilities . . .Id.

328. Id. art. 7.1.f. “The status of programs for the destruction of anti-personnel mines
in accordance with Articles 4 and 5, including details of the methods which will be used in
destruction, the location of all destruction sites and the applicable safety and environmental
standards to be observed . . Id

329. Id. art. 7.1.9.

The types and quantities of all anti-personnel mines destroyed after the
entry into force of this Convention for that State Party, to include a
breakdown of the quantity of each type of anti-personnel mine
destroyed, in accordance with Articles 4 and 5, respectively, along with,
if possible, the lot numbers of each type of anti-personnel mine in the
case of destruction in accordance with Article 4;
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areas®®! After the initial report, this information must be updated each cal-
endar year by 30 Apri2 The UN Secretary-General then disseminates
the information to all the member staté$.

Article 8 allows parties to clarify ambiguities in the Landmine &4n.
If any party has a legitimate question relating to compliance with the Ban,
that nation can request clarification through the UN Secretary-Gégeral.
If the party does not receive a response within twenty-eight days or is dis-
satisfied with the Secretary-General's resporidthe party can require the
issue be raised at the next meeting of the states p&Ettiddternatively,
the requesting state may propose a special meeting of the states’farties.
The Secretary-General is then required to forward all information relating
to the issue to all member sta#é$.If within fourteen days, one third of

330. Id. art. 7.1.h.

The technical characteristics of each type of anti-personnel mine pro-
duced, to the extent known, and those currently owned or possessed by
a State Party, giving, where reasonably possible, such categories of
information as may facilitate identification and clearance of anti-person-
nel mines; at a minimum, this information shall include the dimensions,
fusing, explosive content, metallic content, colour photographs and other
information which may facilitate mine clearance . . . .

Id.

331.1d. art. 7.1.i. “The measures taken to provide an immediate and effective warning
to the population in relation to all areas identified under paragraph 2 of Articld.5.”

332. Id. art. 7.2. “The information provided in accordance with this Article shall be
updated by the States Parties annually, covering the last calendar year, and reported to the
Secretary-General of the United Nations not later than 30 April of each ydar.”

333. Id. art. 7.3. “3. The Secretary-General of the United Nations shall transmit all
such reports received to the States Partiésk.”

334. Id. art. 8.1. “The States Parties agree to consult and cooperate with each other
regarding the implementation of the provisions of this Convention, and to work together in
a spirit of cooperation to facilitate compliance by States Parties with their obligations under
this Convention.”ld. Cf. Amended Protocol llsupranote 30, art. 13.

335. Landmine Barsupranote 30, art. 8.2.

If one or more States Parties wish to clarify and seek to resolve questions
relating to compliance with the provisions of this Convention by another
State Party, it may submit, through the Secretary-General of the United
Nations a Request for Clarification of that matter to that State Party.
Such a request shall be accompanied by all appropriate information.
Each State Party shall refrain from unfounded requests for Clarification,
care being taken to avoid abuse.
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the states parties expresses the desire to hold a special meeting, a special
meeting, consisting of a majority of member states, will convene within
another fourteen day4®

When the meeting of the states or a special meeting convenes, the
states try to resolve the problem by consed8udf this fails, the states
then decide by majority vote whether to take the issue futthdrf. the
vote returns in favor of further clarification, the states form a fact-finding
mission and decide on its mandate by majority ¥6t€nce the fact-find-
ing mission returns its report, the meeting of the states parties or special
meeting of the states parties reconvenes and considers all the relevant
information to include the fact finding mission’s reptift.The states then

336. Id. arts. 8.2-8.3.

A State Party that receives a Request for Clarification shall provide,
through the Secretary-General of the United Nations, within 28 days to
the requesting State Party all information which would assist in clarify-
ing this matter.

If the requesting State Party does not receive a response through the Sec-
retary-General of the United Nations within that time period, or deems
the response to the Request for Clarification to be unsatisfactory, it may
submit the matter through the Secretary-General of the United Nations
to the next Meeting of the States Parties.

Id.

337.1d. art. 8.3.“ The Secretary-General of the United Nations shall transmit the sub-
mission, accompanied by all appropriate information pertaining to the Request for Clarifi-
cation, to all States Parties. All such information shall be presented to the requested State
Party which shall have the right to responétf

338. Id. art. 8.5. “The requesting States parties may propose through the Secretary-
General of the United Nations the convening of a Special meeting of the States parties to
consider the matter.1d.

339. Id. “The Secretary-General of the United Nations shall thereupon communicate
this proposal and all information submitted by the States Parties concerned, to all States
Parties with a request that they indicate whether they favour a Special Meeting of the States
Parties, for the purpose of considering the mattigt.”

340. Id. art. 8.5.

In the event that within 14 days from the date of such communication, at
least one third of the States Parties favours such a Special Meeting, the
Secretary-General of the United Nations shall convene this Special
Meeting of the States Parties within a further 14 days. A quorum for this
Meeting shall consist of a majority of States Parties.
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again try to reach a decision by conserfétisf a consensus decision again
fails, a decision can only be reached by a two-thirds majority of the states
present and votingf®

341. Id. art. 8.6.

The Meeting of the State or the Special Meeting of the States Parties, as
the case may be, shall first determine whether to consider the matter fur-
ther, taking into account all information submitted by the States Parties
concerned. The Meeting of the States Parties or the Special Meeting of
the States Parties shall make every effort to reach a decision by consen-
sus.

Id.

342. Id. art. 8.6. “If despite all efforts to that end no agreement has been reached, it
shall take this decision by a majority of States Parties present and vdting.”

343. Id. art. 8.8. “If further clarification is required, the Meeting of the States Parties
or the Special Meeting of the States Parties shall authorize a fact-finding mission and
decide on its mandate by a majority of States Parties present and vddng.”

344. 1d. arts. 8.18-8.20.

The Meeting of the States Parties or the Special Meeting of the States
Parties shall consider all relevant information, including the report sub-
mitted by the fact-finding mission, and may request the requested State
Party to take measures to address the compliance issue within a specified
period of time. The requested State Party shall report on all measures
taken in response to this request.

The Meeting of the States Parties or the Special Meeting of the States

Parties may suggest to the States Parties concerned ways and means to
further clarify or resolve the matter under consideration, including the
initiation of appropriate procedures in conformity with international law.
In circumstances where the issue at hand is determined to be due to cir-
cumstances beyond the control of the requested State Party, the Meeting
of the States Parties or the Special Meeting of the States Parties may rec-
ommend appropriate measures, including the use of cooperative mea-
sures referred to in Article 6.

Id.
345. Id. art. 8.20. “The Meeting of the States Parties or the Special Meeting of the

States Parties shall make every effort to reach its decisions referred to in paragraphs 18 and
19 by consensus . . . 1d.

346. Id. (saying that if not by consensus then “by a two-thirds majority of States Parties
present and voting”).

The Ban also has an article controlling the settlement of disputes, but itis very brief and
contains no specific procedureSee idart. 10;,cf. Amended Protocol lsupranote 30, art.
14.4. 1tis likely that member states will follow the procedure in Article 8 to settle disputes.
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The ban officially came into effect on 1 March 1999, six months after
the 40" nation ratified it2*” As of March 1999, sixty-five of the 133 sign-
ing nations have actually ratified the docum@ft.The state parties are
required to meet annually to discuss any issue relevant to th&#Baive
years after the Ban enters into force, the parties will have the first review
conference to discuss and decide any relevant iSSuémportantly, only
after entry into force can a party propose amendments to th&Ban.

Article 20 allows each signing party “in exercising its national sover-
eignty” to withdraw from the Conventiofi? The withdrawal, however,

347. Landmine Barsupranote 30, art. 17.1. “This Convention shall enter into force
on the first day of the sixth month after the month in which tHeid€trument of ratifica-
tion, acceptance, approval or accession has been depodifledSee alsdClare Nullies,
U.N. Land-Mine Treaty Takes Effectd/asH. Post, Mar. 1. 1999available at<http://
www.washingtonpost.com/wp-svr/digest/intoo5.htm

348. To track the progress of the ban access <http://www.ick] segl44 Gne. Rec.
S10,576 (daily ed. Sept. 18, 1998) (statement of Sen. Leahy) (memorializing the fortieth
ratification of the Landmine Ban).

349. Landmine Barsupranote 30, art. 11.

1. The States Parties shall meet regularly in order to consider any matter
with regard to the application or implementation of this Convention,
including:

a. The operation and status of this Convention;

b. Matters arising from the reports submitted under the provisions

of this Convention;

c. International cooperation and assistance in accordance with

Avrticle 6;

d. The development of technologies to clear anti-personnel mines;

e. Submissions of States Parties under Article 8; and

f. Decisions relating to submissions of States Parties as provided for

in Article 5.
2. The First Meeting of the States Parties shall be convened by the Sec-
retary-General of the United Nations within one year after the entry into
force of this Convention. The subsequent meeting shall be convened by
the Secretary-General of the United Nations annually until the first
Review Conference.
3. Under the conditions set out in Article 8, the Secretary-General of the
Untied Nations shall convene a Special Meeting of the States Parties.
4. States not party to this Convention, as well as the United Nations,
other relevant international organizations or institutions, regional orga-
nizations, the International Committee of the Red Cross and relevant
non-governmental organizations may be invited to attend these meetings
as observers in accordance with the agreed Rules of Procedure.

Id. Cf.Amended Protocol lisupranote 30, art. 13.
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will not take effect until six months after submitting an instrument of with-
drawal. If the withdrawing nation is involved in an armed conflict within
this six-month waiting period, the withdrawal is of no eff&ét.

350. Landmine Barsupranote 30, art. 12.

1. A Review Conference shall be convened by the Secretary-General of
the United Nations five years after the entry into force of this Conven-
tion. Further Review Conferences shall be convened by the Secretary-
General of the United Nations if so requested by one or more of the
States Parties, provided that the interval between Review Conferences
shall in no case be less than five years. All States Parties to this Conven-
tion shall be invited to each Review Conference.
2. The purpose of the Review Conference shall be:

a. To review the operation and status of this Convention;

b. To consider the need for the interval between further Meetings of
the States Parties referred to in paragraph 2 of Article 11;

c. To make decisions on submissions of States Parties as provided
for in Article 5; and

d. To adopt, if necessary in its final report, conclusions related to the
implementation of this Convention.
3. States not party to this Convention, as well as the United Nations,
other relevant international organizations or institutions, regional orga-
nizations, the International Committee of the Red Cross and relevant
non-governmental organizations may be invited to attend each Review
Conference as observers in accordance with agreed Rules of Procedure.

Id. Cf.CCW,supranote 100, pmbl., art. 8.

351. Landmine Barsupranote 30, art. 13. “At any time after the entry into force of
this Convention any State Party may propose amendments to this Convelation.”

352. Id. art. 20.2.

Each State Party shall, in exercising its national sovereignty, have the
right to withdraw from this Convention. It shall give notice of such with-
drawal to all other States Parties, to the Depositary and to the United
Nations Security Council. Such instrument of withdrawal shall include
a full explanation of the reasons motivating this withdrawal.

Id.
353. Id. art. 20.3.

Such withdrawal shall only take effect six months after the receipt of the
instrument of withdrawal by the Depositary. If, however, on the expiry

of that six-month period, the withdrawing State Party is engaged in an
armed conflict, the withdrawal shall not take effect before the end of the
armed conflict.

Id. Cf.CCW,supranote 100, pmbl., art. 9.
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b. Analysis

Much of what is good about the Landmine Ban is borrowed from
Amended Protocol Il. The drafters of the Ban recognized and acknowl-
edged the legitimacy of Amended Protocol Il, endorsing the Protocol in the
Ban’'s preamblé>* Moreover, the Ban’s drafters capitalized on the
improved-Amended Protocol Il by adopting wholesale many of the Proto-
col's provisions. For example, several of the definitions in the Ban are
identical to those within the Protoctf Much of the Ban’s Article 6,
international cooperation and assistance, is taken verbatim from Amended
Protocol II's Article 11, technological cooperation and assistét¥carti-
cles 9 and 10 of the Ban borrow heavily from the Protocol’s Article 14.
Directly referencing Amended Protocol ¥’ the Ban has identical
requirements for the marking, monitoring, and cordoning off anti-person-
nel mines from civiliang>8

In other areas the Ban expands upon Amended Protocol Il. Several
of these expansions are improvements on the Protocol. Most significant
among these are the administrative controls that are contained within the

354. Sed_andmine Bansupranote 30, pmbl. (“Calling for the early ratification of this
Protocol by all countries which have not yet done so . . ..").

355. Compare the Ban'’s definitions in Article 2 with the Amended Protocol’s defini-
tions in Article 2. The Ban has far fewer definitions. Both have identical definitions, how-
ever, for “mine” and “anti-handling,” while the definitions for “anti-personnel mine” and
“transfer” are nearly identicaBut seeSpinelli Lettersupranote 32 (calling the use of the
word “primarily” in Amended Protocol Il “a world of substantive difference”).

356. See supranotes 274-277, 316-320 and accompanying text.

357. See supraotes 282-287 and accompanying text.

358. Landmine Barsupranote 30, art. 5(2).

2. Each State Party shall make every effort to identify all areas under its
jurisdiction or control in which anti-personnel mines are known or sus-
pected to be emplaced and shall ensure as soon as possible that all anti-
personnel mines in mined areas under its jurisdiction or control are
perimeter-marked, monitored, and protected by fencing or other means,
to ensure the effective exclusion of civilians, until all anti-personnel
mines contained therein have been destroyed. The marking shall at least
be to the standards set out in the Protocol on Prohibitions or Restrictions
on the Use of Mines, Booby Traps and Other Devices, as amended on 3
May 1996, annexed to the Convention on Prohibitions or Restrictions on
the Use of Certain Conventional Weapons Which May Be Deemed to Be
Excessively Injurious or to Have Indiscriminate Effects.

Id. Cf.Amended Protocol lisupranote 30, technical annex, art. 4.
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Ban. For instance, Article 5’s provisions for gaining an extension to clear
minefields mandates a detailed set of steps that member states must com-
plete39 Article 10 in Amended Protocol Il has no such extension provi-
sion, largely because the Protocol contains no deadline for clearing
minefields3%° Theoretically, the clearing could continue forever. The Ban
also possesses extremely detailed transparency measures in Article 7,
while Amended Protocol Il is silent on the subj&étLikewise, the Ban's
Article 8, facilitation and clarification of compliance, is without analogy in
the ProtocoP®? By requiring these additional hoops, the drafters of the
Ban close possible loopholes in Amended Protocol Il and facilitate the
ability of nations to monitor each other’s compliance.

The Landmine Ban, however, suffers from two fundamental flaws:
(1) the Ban'’s scope is over inclusive in that it takes “smart” mines, legiti-
mate weapon&3from the responsible uset¥and (2) as a practical mat-
ter, the Ban'’s scope is under inclusive in that it will fail to remove the
“dumb” mines from rogue nations and insurgents who are the current abus-
ers of the weapon.

First, the Ban will remove anti-personnel landmines from non-abus-
ers like the United States. The current United States landmine policy
offers a classic example of responsible mine’és&he United States uses
“smart” mines everywhere except the Korean D¥ZIn the DMZ and in
other similar areas, such as the former border between Eastern and Western
Europe during the Cold War, landmines have a legitimate long-term role
justifying continued use of “dumb” miné%’ The remainder and bulk of

359. See supranote 314 and accompanying text.

360. See supraotes 272-273 and accompanying text.

361. See supranotes 321-333 and accompanying tege generallAmended Proto-
col Il, supranote 30.

362. See supranotes 334-346 and accompanying tege generalldmended Proto-
col ll, supranote 30.

363. The argument being that to the degree that anti-personnel landmines are neces-
sary, they are also legitimat&ee suprat. Ill.

364. See infranote 365-378 and accompanying text, pt. V.

365. Professor R.J. Araujo concedes that one may justify the use of landmines relying
on the principles gfus in bellg but he argues that once that the justification disappears “at
the conclusion of the conflict (or its relocation to a different theater of operation).” Araujo,
supranote 52, at 4. His argument has little relevance when applied to the United States use
of mines, which self-destruct or self-neutralize after a short ti&s® infranotes 367-375
and accompanying text.

366. SeeSheltonsupranote 83. United States forces also used to have “dumb” mines
surrounding the base at Guantanamo Bay, Cuba. They were removed to comply with Pres-
ident Clinton’s 16 May 1996 policy statement concerning landmines.
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U.S. landmines are laid en masse and in plain sight above ground by air
forces, artillery, or combat engineer asséts.

United States mines are programmed to self-neutralize, self-destruct,
or self-deactivate within houf§? and they accurately perform that task
over 99.99% of the tim&’° making the advent of a hazardous dud
extremely raré’? If the rest of the world modeled their use of anti-person-
nel mines after the United States, then mines would only claim one civilian
casualty every three yea®. Obviously, the unmarked and invisible “kill-
ing fields,” responsible for the death of thousands of innocents, are not the
result of this type of mining’3

367. PoeerTs& WiLLiaMs, supranote 49. These mines have been called the silent sen-
tinels, protecting the boundaries between the free and the oppressed. To ignore this reality
is to be shortsighted and without historical perspecteeMathesonsupranote 100, at
159 (“Russia, China, India, and Pakistan refused to even consider a total ban because they
depend heavily on [anti-personnel mines], particularly [for] the defense of borders areas.”).
Because these mines are confined to narrow strips of “No Man’s Land,” they pose little dan-
ger to civilians. SeeEfaw, supranote 65, at A15.But seeMcCall, supranote 11, at 279
(saying that mines are not “silent sentries” when used in terrorizing manner against civil-
ians). The United States has expressed an interest in doing away with the mines if “alter-
native technologies” can be devised and an adequate amount of time is given for a transition
after the technologies are developed. She#opranote 83.

368. SeeU.S. DeP 1 oF ARMY, FELD ManuAL 5-102, @UNTERMOBILITY (14 Mar. 1985);
see alsaMicCall, supranote 11, at 240. Many of these mines are remotely delivered by
necessity.SeeEkberg,supranote 83, at 156-57 (“During hostilities, the ability to deploy
rapidly and to position a considerable obstacle to enemy movement can only be accom-
plished though the use of remotely delivered mines.”); Walimranote 36, at 12 (“Any
potential threat to civilians posed by . . . mines is further reduced . . . by the fact that the
mines are dropped by aircraft or artillery and sit on the surface of the ground.”).

369. Anti-personnel mines, used by the United States, are designed to self-destruct
within four hours. Sherman Letteypranote 101.

370. Robert Sherman observes: “Our actual self-destruct rate in test[ing] is zero, if you
allow a one-hour margin for error. We had one test in more than 32K that was one hour
late.” Shermansupranote 101. “The self-deactivation failure rate, both in theory and
practice, is zero.ld. See als&pinelli Lettersupranote 32. These mines do an internal
circuitry test upon deployment; if the mine is not functioning correctly, it immediately self-
destructs.See id.

Others claim that smart mines do not always work, pointing specifically to the Area
Denial Anti-personnel Mines (ADAM) that deliver 36 mines at a time by artill&ge
MccCall, supranote 11, at 240. John Ryle notes that “even a one-per-cent failure rate will
leave tens of thousands of unexploded munitions . ld. &t n.55 (quoting John Ryl&he
Invisible EnemyTHe New Yorker, Nov. 29, 1993, at 130). Nevertheless, McCall admits
that mines may remain a viable weapon if the neutralization rate is higher or they are man-
ufactured with enough metal for easy detectiSBeeMcCall, supranote 11, at 272.
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Second, the Landmine Ban leaves anti-personnel mines in the hands
of rogue nations and terrorists. The anti-personnel mines that are killing
and wounding thousands of civilians each year are not mines deployed by
the United State¥* Rather, they are the mines planted during conflicts
such as the ones in Afghanistan, Angola, Bosnia-Herzegovina, Cambodia,
Irag, and Mozambiqu&?® Interestingly, none of these nations, or the war-
ring factions within them, is a signatory to Protocol Il or the Amended Pro-
tocol I, and each has blatantly disregarded the humanitarian spirit behind
the ProtocoP’® Instead, the conflicts involving these countries have often
been characterized by the intentional targeting of civilians with buried and
booby-trapped mine¥! Therefore, little reason exists to believe that they
will honor an outright ban, even if one is implement&d.

371. Critics, such as James Dunnigan, point out that “a large number of self-destruct
mines did not work when first used on a wide scale in Kuwait. About 10% of mines stayed
active beyond their self-destruct deadline, causing casualties long after the fighting has
been successfully concluded.” ulihican, supranote 50, at 68. But Robert Sherman
responds that though about 1700 FASCAM “smart” mines failed to self-destruct in Desert
Storm, they either passively self-deactivated or failed to araerMaN, supranote 34.

Either way, the mines were rendered harmless. He points out, however, that, theoretically,
the danger is never completely gorid. A remote chance exists that a mine that failed to
arm may, at some unpredictable point, arm and become lethal for the “design laildilife.”
This could occur “only if the glass acid vial neither broke nor remained intact when the
mine was laid, but rather cracked upon laying and broke at a later ticheThis remote
possibility has been dubbed the “La Traviata Effect” after the Italian opera in which the her-
oine, seemingly dead, revives for one last alia. Mr. Sherman knows of no instance of

this occurring.Id.

Companies who produce “smart” landmines that malfunction seemingly have little
incentive to improve their product, short of international |1&eeEkberg,supranote 83,
at 164. If a company produces defective mines, soldiers can successfully sue neither the
military nor the manufactureSeeFeres v. United States, 340 U.S. 135 (1950) (stating the
Feresdoctrine that service members cannot sue the military); McKay v. Rockwell Int'l
Corp, 704 F.2d 444 (9Cir. 1983) (stating that the “government contract defense” extends
immunity to contractors who manufacture defective products); Ekbepganote 83, at
164.

372. SeeSherman Lettegsupranote 34 see alsdathesonsupranote 100, at 166 (“If
widely observed, the revised Protocol will limit that exposure to a few months at most—in
effect, a reduction of more than 99%."). Others contend that the “smart” mine will never
be a viable option for poorer nations (and insurgent groups) because scatterable “smart”
mines cost up to 10 times more than the cost of a hand emplaced “dumbSadvcCall,
supranote 11, at 241 n.57. “Smart” mines are not so cheap. A scatterable mine with a self-
destruct mechanism was reported to be $Z¥eEkberg,supranote 83, at 166 n.72. The
Italian company Valsella Meccanotecnica S.p.A., however, has sold scatterable mines for
as little as $3 to $171d.

373. SeeWest & Reimersupranote 91, ch. 2 (saying that the United States’ “legiti-
mate use of APLs does not contribute to post-combat civilian casualties, which result from
the indiscriminate use of [non-self-destructing anti-personnel landmines].”).
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374. Some statistics, however, suggest that just fewer than 15% of uncleared “dumb”
mines were manufactured by the United Stat®eeHumaANITARIAN DEMINING PROGRAMS,
supranote 47, at 178. Some of these “dumb” mines, however, actually may be copies of
American models SeeDeabLy LEGAcY, supranote 46, at 54see als@wsley,supranote
45, at 218 (casting a “significant burden” on the United States for the landmine crisis). The
United States apparently sold over 7.5 million landmines between 1969 and 1992, but
between 1983 and 1992, the number of mines sold was only 1500@0221. As stated
earlier, a moratorium has forbade all sales and transfers of mines from the United States
since 1992 Seesuprapt. lll. Today, all new landmines are “smargeewillis, supranote
36, at 12. Though 10% of the mines in the U.S. inventory are “dumb,” these are only used
in the Korean DMZ.Id.

375. SeeALsToNET AL., supranote 84, at 18-6 (mentioning “the indiscriminate use of
anti-personnel landmines in internal conflicts in places such as Cambodia, Afghanistan,
Angola, Mozambique, and the former Yugoslavig8e alsd&Efaw, supranote 65, at A15.

376. Many of the nations that do have landmine problems are perennial international
law “bad boys,” not holding even to the agreements that they SigeMundy, supranote
91 (“There is . . . no reason to believe that there will be fewer anti-personnel landmines
employed in future conflicts by nations that do not adhere to the treaties they sign.”).

377. According to some reports, Angola, Guinea-Bisseau, and Senegal continue to use
anti-personnel mines, despite their signing of the Landmine Ba®Sherman Letter,
supranote 40; Barbara Crosset&egcurity Council Seeks Talks with Angola Over U.N. Mis-
sion, N.Y. Tives, Jan. 22, 199Qvailable at<http://www.nytimes.com/library/review/
archive> (reporting the widespread use of landmines in Angdi®e alsavicCall, supra
note 11, at 278 (pointing out that the world’s customary use of anti-personnel mines “partly
dictates against any absolute bar being placed on their use”).

378. “CCW allows for the continued military use of [anti-personnel mines], while
eliminating humanitarian drawbacks. Ergo, it's more likely to be observed by major land-
mine states.” Sherman Lettsypranote 34. See alsaMcCall, supranote 11, at 278
(“Because of the relative cheapness of mines as a weapon, “have-not” nations or rogue
regimes may also choose to accept the risk of sanctions, rather than give up land mine usage
altogether.”).
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V. Conclusion

Amended Protocol Il provides the most practical solution to the land-
mine crisis to date. The Protocol strikes a balance between meeting mili-
tary needs and protecting civiliafd$é? recognizing that correct
employment of anti-personnel landmines, rather than a wholesaf’ban,
strikes that balanc®! Mine expert, Robert Sherman, points out that “[t]he
root of the [anti-personnel landmine] problem is the fact that most mines,
by design function for decades after emplacemefit.”By contrast, the
U.S. armed forces’ current policy on the use of landmines conforms to the
mandates of the Amended Protoglallowing the employment of anti-
personnel mines, but only for valid purposes and only using mines that
self-neutralize, self-destruct, or self-deacti\?ife Thus, mines remain a
valuable and legitimate part of the United States’ military ars&pal.

While President Clinton claims that a global ban on anti-personnel
mines is one of his administration’s “top arms control priorities,” his stead-
fast refusal to sign the Landmine Ban is a recognition “that the United

379. SeeAry, supranote 50 (claiming that “[t]he balance between the military effec-
tiveness of mines and the environmental and humanitarian damage that they cause will con-
tinue to shape the debate” in the futu@it seeMicCall, supranote 11, at 259-60 (claiming
the rule of proportionality and against excessiveness points to the illegality of anti-person-
nel landmines).

380. Despite current military policy, the 1996 Foreign Operations Appropriation Act,
bans any United States use of anti-personnel landmines from February 1999 to February
2000. SeePub. L. No. 104-107.

381. For discussion of this balansegRoBerTs & WiLLiams, supranote 49, at 3-4.

382. Shermarsupranote 249 (emphasis added).

383. Under the War Crimes Act of 1996, a war crime is specifically defined to include
conduct contrary to the provisions of the Amended Protocol Il when that conduct results
the willful killing or serious injury of a civilian. 18 U.S.C. § 2401(c) (1994) (as amended
by 105 Pub. L. No. 118-583, 111 Stat. 23886fe als@wsley,supranote 45, at 223-27
(presenting the historical precedent for holding civilian landmine manufacturers liable for
war crimes under certain conditions).

384. WATEs, supranote 33, at 7-8.SeeRichard H. JohnsonWhy Mines? A Military
Perspectivein CLearING THE FiELDs (Kevin M. Cabhill, M.D. ed., 1995)But cf.RoBERTS &
WiLLiams, supranote 49 (arguing against legitimate use of landmir@s)pLy LEGAcy,
supranote 46, at 21-22 (quoting Deborah Shapl®&rsmise and Power: The Life and
Times of Robert McNamarand suggesting that one-fifth to one-third of all U.S. deaths in
Vietham were caused by U.S. landmines); Richard Wditking the Tightrope of Interna-
tional Humanitarian Law: Meeting the Challenge of Land Mijrie€LEARING THE FELDS
(Kevin M. Cabhill, M.D. ed. 1995)james F. DUNNIGAN & ALBERT A. NoFI, SHOOTING BLANKS
120 (1993) (making the bold assertion that “[m]Jost American casualties [in Vietham] were
from booby traps and mines”).

385. SeeNash,supranote 30, at 327.
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States has international commitments and responsibilities that must be
taken into account” before such a ban could be reaiffeAmended Pro-

tocol Il recognizes that as long as the militaries of the world see landmines
as an integral part of their arsenals, a complete ban of landmines will be
unachievablé®” As Robert Sherman writes: “At the end of the day, the
issue will not be the purity of the positions taken by many nations who are
notthe problem. The issue will be the future humanitarian practices of the
few nations whdavebeen the problenm?88

The Landmine Ban is also doomed to failure by economics—anti-per-
sonnel mines are low technology and easy to manufatuihis ease of
production makes verifying a ban virtually impossitfe.At an average
cost of five dollars eact! mines are the exact kind of weapon that impov-
erished nations or guerrillas resort to as tools of terror and attfffon.
Mines are the poor man’s weapon—"a high return, low cost investr#fént.”

Abusers realize that the cost of mine victims is far more extensive
than just putting a soldier in a body bag and shipping him K&l not

386. President's Messageipranote 46.

387. SeeShermansupranote 249.

388. Id. (emphasis added). This, of course, obviates a positive aspect of Amended Pro-
tocol Il, namely that “the broad participation of states—some directly linked to the ‘prob-
lems’ APL.” Spinelli Letter,supranote 32. SeeMcCall, supranote 11, at 275
(“Ultimately, however, the final test as to whether or not such measures [such as a ban] will
be effective is primarily one of the custom of nations.”).

[Blecause different antagonist may have quite different conceptions of
the objective of war and politics and the relationships between them or
they may live by different codes of chivalry or “fair play,” and because,
since the Industrial Revolution, the technology of weapons has changed
rapidly and competitively, key expectations about the “right way to
fight” have often been unstable or uncertain for certain weapons or cer-
tain types of tactics. . . . Throughout history, nations who feel that par-
ticular legal arrangements favor the enemy and discriminate against
them in some current of prospective conflict have struggled to replace
them with more advantageous arrangements.

Reisman & AnToniou, supranote 307, at xvii; (1994); Lordupranote 29, at 322 (discuss-

ing the 1868 St. Petersburg declaration prohibiting the use of dum dum bullets); McCall,
supranote 11at 230 n.5, 277 (citing other instances of proscribed or restricted weapons);
Captain J. Ashley RoaclEertain Conventional Weapons Convention: Arms Control Or
Humanitarian Law? 105 Mc. L. Rev. 3 (1984) (arguing that the meaning of international
law is ultimately determined by the practices of nations); Captain Paul A. Robbl€keJr.,
Legitimacy of Modern Conventional Weaparmty M. L. Rev. 95 (1976) (detailing histor-

ical efforts to ban or restrict certain weapons).



1999] LANDMINES 149

killed, mine victims are usually maimed for life, thereby, draining the
opposition of money, manpower, and public sentimi&niConsequently,
mines have become the weapons of choice for rogue nations and insur-
gents—one they will continue to use even in the face of an international
ban3% As former Marine Commandant retired General Carl E. Mundy
claims, “It is fatuous to believe that an international accord, to say nothing
of unilateral U.S. restraint in fielding self-destructing [anti-personnel land-
mines], will prevent such predations in the futut¥.”Thus, one can see
that if the United States signed the ban, it would not result in greater lives
saved, but rather in more lives lost, with American soldiers absorbing
many of the casualtie’$®

United States minefields usually consist of anti-tank mines sur-
rounded by anti-personnel min&8. The anti-tank mines are crucial to

389. As evidenced by the estimated 500,000 to 750,000 homemade mines currently
deployed in the BalkansSee supraiotes 115-117 and accompanying text. Most third
world countries can easily mass-produce mirgseOwsley,supranote 45, at 207.

The huge existing stockpiles of mines in the arsenals of the world’s
armies almost certainly guarantee that mines will be available some-
where for use by somebody (and some mines will undoubtedly be used,
despite the threat of international bans and sanctions) well into the twen-
tyfirst [sic] century, even if their production were to be completely shut
off today.

MccCall, supranote 11, at 278.

390. SeeMundy, supranote 91 (saying that “there is not a way to verify a ban on pro-
duction and stockpiling of something as easily and inexpensively manufactured as land-
mines”). But seelightfoot, supranote 83, at 1561-62 (arguing that a total ban is the only
solution because it is more easily enforced than the Protocols).

391. Lightfoot,supranote 83, at 1561-62.

392. Id. at 3-4. See alsdroBerTs& WiLLiAmMs , supranote 49.

393. SeeAndrew C.S. Efawiand Mines Have Strategic Value , L.A. Tives, Sept.

11, 1997, at B9.

394. SeeAndrew C.S. EfawlLand Mines Should Be Limited, Not Bann&de Sun
(Balt.), Sept. 9, 1997, 17A.

395. RoBERTS & WiLLiams, supranote 49, at 5 (“Many kinds of anti-personnel land-
mines are designed specifically to maim, a tactic that is deliberately designed to overload
an enemy’s logistical system.§eeDeabLy LEGAcY, supranote 46, at 95 (quoting a land-
mine advertisement as saying that “operating research has shown that it is better to disable
the enemy than to kill him”).

396. SeeAry, supranote 50 (saying that landmines’ “continued use and the failure of
the international community to impose effective restrictions is an indication of their mili-
tary usefulness . . .").

397. SeeMundy, supranote 91.See alsdVillis, supranote 36, at 12 (calling the ban
“not elegantly simple, but simply naive”).

' u
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U.S. success on the modern day battleftéldThey accounted for over
one-third of all tank casualties during World War Il and over two-thirds of
all vehicle casualties in Vietnaff! But because anti-tank mines require
several hundred pounds of pressure or exposure to a large magnetic field
to detonate, they are worthless without anti-personnel mines in the same
minefield 402

Without anti-personnel mines to “protect” the anti-tank mines, the
enemy could simply walk in, pick up the anti-tank mines (possibly to use
against U.S. forces later) and roll right throdgh.Critics say that anti-
handling device4* which the Landmine Ban allows, could do this job just
as effectively?®® Yet anti-handling devices may prevent sappers from sim-
ply picking up anti-tank mines, but these devices will not stop a dis-
mounted breach of the minefiet®® The breachers only have to use
explosives to quickly clear a lane through the fféfd.

The United States current landmine policy has not and will not result
in mass civilian casualtie¢§® The U.S. policy saves lives, the lives of U.S.

398. Some Vietnam veterans and scholars argue that American mines were used more
effectively by the Viet Cong against the United States than by the United States against the
Viet Cong SeeKroesensupranote 99. But retired General Kroesen maintains that the
mines used against Americans using American material were most often booby trapped
hand grenades and artillery shelld.; see alsd42 Gone. Rec. S3420-21 (daily ed. Apr.

17, 1996) (statement of Senator Leahy that 7400 American soldiers were killed by land-
mines in Vietham).

399. SeeWillis, supranote 36, at 12-14; Efawupranote 65, at A15

400. SeeEfaw, supranote 65, at A15.

401. SeeDunnican & Nori, supranote 384, at 76ee alsdunnican, supranote 50,
at 80 (saying that anti-tank mines are cheap, the most feared anti-tank weapon and
accounted for over 20% of tank losses in WW 11).

402. SeeShelton,supranote 83 (stating that the ban would “deny use of our mixed
anti-tank munitions, which are critical to defeat enemy armored offensives see"#lso
DunniGan, supranote 50, at 68, 82 (saying anti-tank mines are commonly placed above
ground and used in conjunction with anti-personnel mines).

403. SeeEfaw, supranote 65, at A15; Willissupranote 36, at 14.

404. An anti-handling device is “a device intended to protect a mine and which is part
of, linked to, attached to, or placed under the mine and which activates when an attempt is
made to tamper with or otherwise intentionally disturb the mine.” LandminesBpra
note 30, art. 2.3.

405. United States studies have found anti-handling devices to be three to ten times
less effective in that role than anti-personnel landmirf@=eSherman Lettesupranote
34. GEN Mundy says the extension of the Ban to anti-personnel landmines that are being
used as anti-handling devices is “[o]ne of the most troubling aspects of the Ottawa land-
mine ban.” Mundysupranote 91.

406. SeeSpinelli Letter,supranote 32.
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service member®® Most recently, mines saved lives during Operation
Desert Stormt1® The Air Force hastily laid a large minefield in the face of
two advancing Iraqi division®! The minefield halted the Iragis and pro-
tected the vulnerable left flank of the U.S. VII Cofps.The Landmine
Ban would significantly degrade the armed forces’ ability to defend them-
selves in similar situations in the futdfé. Ultimately, a ban leaves mines

in the hands of the “bad guys” and our soldiers defens®ess.

407. See id(“AHD’s [anti-handling devices] prevent RE-USE of AT mines. . . .[while]
AP [anti-personnel] mines prevent RAPID DISMOUNTED BREACH of AT [anti-tank]
mines.”). Anti-personnel mines are similarly used to protect concrete anti-tank barriers.
SeeSteven Lee Myer©ne Step at a Time: Why Washington Likes Land MM&s TivEs,

Aug. 24, 1994vailable at<http://www.nytimes.com/library/review/archie

408. SeeEfaw,supranote 65, at A15.

409. SeeShelton,supranote 83 (saying any policy more restrictive than President
Clinton’s present policy “may endanger the lives of [U.S.] troops. . s€§;alsdMundy,
supranote 91 (1998) (saying that the landmine ban would “be extremely harmful to our
military personnel and their ability to perform their missions”).

410. SeeYaTEs, supranote 33, at 7-8;, Myersupranote 407.

411. SeeYAaTEs, supranote 33, at 7-8; Myersupranote 407.

412. SeeYaTEs, supranote 33, at 7-8; Myersupranote 407.

413. SeeEfaw, supranote 65, at A15; Willissupranote 36, at 14. General Shelton
writes, “It is unwise to take this force protection tool from field commanders while the
threat exists but alternatives do nold. Some legislators have suggested that a landmine
proscription could be lifted if the United States gets involved in a MdarGeneral Shelton
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