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MODERNIZING THE MANUAL FOR COURTS-MARTIAL
RULE-MAKING PROCESS:

A WORK IN PROGRESS

Kevin J. Barry
I. Introduction

In June 1991, Professor David A. Schlueter gave the Twentieth
Annual Kenneth J. Hodson Lecture at the Judge Advocate General’s
School in Charlottesville, Virginia. Hetitled hisremarks*“Military Justice
for the 1990's—A Legal System Looking For Respect.”? In his lecture,
Professor Schlueter noted that, while the system had his*highest respect,”3
guestions were continuously being asked, primarily by people outside the
system, whether “the military justice system was fair.”4 Schlueter spent
the bulk of hislecture exploring aspects of the system that historically have
received the most criticism, those that tended to detract from the respect
duethe system. In hisview, listening to—and attempting to address—crit-
icisms from both within and without the system was “the right thing to
do.”®

1. Captain Kevin J. Barry USCG (Ret.) served on active duty for twenty-five years
during which he had assignments at seaand in avariety of legal duties, including chief trial
judge, appellate military judge, and chief of the Coast Guard's Legidation Division. Heis
a founding member of the Board of Directors, and serves as Secretary-Treasurer, of the
National Institute of Military Justice (NIMJ), publisher of the “Military Justice Gazette”
(whichiscited several timesin thisarticle). Heisa past-president of the Judge Advocates
Association and of the Pentagon Chapter of the Federal Bar Association. Hewas amember
of the American Bar Association (ABA) Standing Committee on Lawyers in the Armed
Forces, and from 1994 to 1999 was a member of the ABA Standing Committee on Armed
Forces Law, serving as chair during 1995-1996. He has authored or co-authored several
articles, including Kevin J. Barry & Joseph H. Baum, United States Navy-Marine Corps
Court of Military Review v. Carlucci: A Question of Judicial Independence, 36 Fep. B.
News & J. 242 (1989), and Kevin J. Barry, Reinventing Military Justice, 120/7 NAvAL INsT.
Proc. 56 (July 1994). He is a co-author of Military Criminal Procedure Forms (Michie,
1997). He practices military and veterans law in Chantilly, Virginia.

2. David A. Schlueter, The Twentieth Annual Kenneth J. Hodson Lecture: Military
Justice for the 1990's—A Legal System Looking For Respect, 133 MiL. L. Rev. 1 (1991).

3. Id. a2

4. Id. a 3.

5. “Those who are within the system should be the first to step forward and make
changes where needed. In military jargon, those within the system must be ‘ proactive,’” not
‘reactive.”” Id. at 10.
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The military justice system has changed much in the fifty years since
the Uniform Code of Military Justice (UCMJ) was adopted, including in
the decade since Professor Schlueter gave his remarks, and thus might
itself appropriately be viewed as“awork in progress.” Nevertheless, most
of the issues he addressed remain issues today, and virtually all of his rec-
ommendations for change® till await implementation.

The military justice system’s susceptibility to criticism, and its striv-
ing for a little respect, are, of course, not new. Professor Schlueter was
speaking at the annual Hodson Lecture, and spoke in glowing terms of
Major General Kenneth Hodson and his contributions not only to the mil-
itary, but to the “legal profession in general.”” It is worthy of note that,
eighteen years earlier, General Hodson himself had authored a law review
article® with an almost identical theme: that the administration of criminal
justice in the armed forces has been subject to constant criticism, that the
system was in need of constant review, and that military justice could be
improved by implementing a series of systemic changes. Asdid Professor
Schlueter, General Hodson listed a number of specific changes he pro-
posed. Most, twenty-seven years later, remain unimplemented.®

6. Some of Schlueter’s concerns were more philosophical and perhaps can be best
addressed by training and open discussion. For example, he raised the issue of whether the
principal purpose of the military justice system isdiscipline or justice. Id. at 10-13. Other
concerns went beyond mere thoughtful analysis and included recommendations, such as
increasing the number of members on a general court-martia panel to six (and for capital
cases to twelve), and reevaluating the “most vulnerable aspect” of the system: the process
of selecting members of court-martial panels. Schlueter suggested, inter alia, that “therole
of the prosecutor and the commander in the selection process should be reduced, if not
eliminated.” 1d. at 18-20. Schlueter’'sentirearticleisworthy of careful scrutiny by anyone
considering the future of the military justice system.

7. 1d. at 1. Genera Hodson was aformer The Judge Advocate General of the Army,
and Chief Judge of the Army Court of Military Review. Hewasvery activein the American
Bar Association (ABA), and was adriving force behind the establishment of the ABA Gov-
ernment and Public Sector LawyersDivision. Theauthor isaware of no other military law-
yer who has contributed as much to the profession or who is more highly respected.

8. Kenneth J. Hodson, Military Justice: Abolish or Change?, 22 Kan. L. Rev. 31
(1973) reprinted in MiL. L. Rev. BicenT. Issue 577 (1975).

9. AsSchlueter also didin 1991, General Hodson in 1973 addressed the “ discipline
vs. justice” issue, finding that the justice system will enhance discipline to the degree that
it does—and is perceived to do—justice. Id. at 584-90. He too focused on the multiple
roles of the convening authority, command influence, and the independence and impartial -
ity of judges, defense counsel, and juries from command influence. Among Hodson's
seven recommendations, three have been, at least to some degree, implemented:
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Today, the military justice system still seeks respect. Criticism and
guestions about the fairness of the system have taken on a new life in the
last few years, fired in part by the Tailhook incident and its aftermath, and
later by the sex-scandals and the various investigations surrounding the
drill instructors at Aberdeen, the Kelly Flinn case, and more recently the
court-martial of Sergeant Major of the Army Eugene McKinney and the
handling of the case of Major General David R. Hale. In sum, these cases
have raised questions about whether the military trial processitself isfair.
More significantly, they have questioned the overall system and its admin-
istration, and whether the process is evenly applied. There can be no
doubt: the questions raised concerning the fairness of this system go well
beyond perception alone, and they are not frivolous.°

One aspect of the system that bears decidedly on these perceptions of
fairness has received considerably less attention than such issues as the

9. (continued)

(4) an accused . . . be permitted to petition the Supreme Court for awrit
of certiorari;

(5) defense counsel be made asindependent of command aspossible. . .;

(6) adequate administrative and logistical support be provided to permit
the military judiciary to function independently and efficiently.

The remaining four recommendations have not been implemented:

(1) military juries be randomly selected;

(2) military judges of general courts-martia (aswell asmilitary appellate
judges) be appointed by the President to permanent courts for aterm of
years[and begiven al writs authority, full sentencing authority, and con-
tempt powers] . . .;

(3) aMilitary Judicial Conference, headed by the Chief Judge of the
Court of Military Appeals, be established and given power to prescribe
rules of procedure and evidence; . . .

(7) commanders, at al levels, be completely relieved of the responsibil-
ity of exercising any function related to courts-martial except, acting
through their legal advisors, to file charges with a court for trial, to pros-
ecute, and, in the event of conviction, to exercise executive clemency by
restoring the accused to duty.

Id. at 605.

10. Anindication of the seriousness of the issues came on 12 February 1998, when
a seminar co-sponsored by the National Institute of Military Justice was held in Washing-
ton, DC, at which a distinguished panel of military law experts, including a former Chief
Judge of the Court of Appealsfor the Armed Forces, assembled to debate the question “ Can
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independence of military judges, the variousroles of the convening author-
ity, or the manner inwhich military juriesare selected. Thisisthecrucialy
important issue of the method by which amendments to the Manual for
Courts-Martial (MCM or Manual) are proposed, considered, and adopted.
It is not a new issue, having been raised at least as long ago as 1973 by
General Hodson (asthe third of his seven proposed changes).! Aswill be
discussed more fully below, the concerns focus on the lack of representa-
tion from the bench, the bar, academia, and the public on the committee
preparing the proposed rule changes, and from the fact that the procedures
used by that committee are not the type of open and public rule-making
procedures that are established for the federal rule-making process, which
are designed to ingtill public confidence in the process, and to insure that
the best possible rules are adopted. In short, the perception that the process
has too often left is that of a small “government” committee, operating in
secret, which changes the rules (often with the appearance of benefiting
only the prosecution) without explaining why. In part because of this neg-
ative perception, the subject of the MCM rule-making process has been
much more in the forefront in the last few years. The active consideration
given the rule-making process has resulted in a series of improvementsin
the last decade, with very significant changes being recently implemented
in February of 2000, which address and resolve some of the longstanding
concerns.

This article discusses the rule-making process in general, and traces
developments over the last two decades. It reviews two recent recommen-
dationsfor change arising from critical assessments of the current practice
by the American Bar Association (ABA) in 1995 and 1997,%2 the first of
which has largely been implemented by the recent changes. It compares
the latter recommendation, which has not been adopted, with the almost

10. (continued) You Get a Fair Trial in the Military?’ See MiL. Just. Gaz., No. 54
(Mar. 1998). This seminar was followed six months later by another seminar with an
equally distinguished panel at the Annual Meeting of the ABA in Toronto on 1 August
1998, entitled “A Retrospective: After Fifty Years under the UCMJ—Is There Justice in
theMilitary?’ No other system of justicein this country is subject to such a persistent need
to defend its fundamental fairness.

11. General Hodson's third recommendation called for a complete change to the
practice of adopting rules of evidence, practice, and procedure: “(3) a Military Judicial
Conference, headed by the Chief Judge of the Court of Military Appeals, be established and
given power to prescribe rules of procedure and evidence.” Hodson, supra note 8, at 605.
General Hodson's recommendation is further discussed infra at notes 126-145 and accom-
panying text.

12. Seeinfranotes 70-81 and accompanying text (1995 Recommendation) and notes
100-125 and accompanying text (1997 Recommendation).
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identical, but not so recent, recommendation for change made by General
Hodson in 1973.13 It concludes by calling for continued study with aview
to implementing General Hodson's 1973 recommendation, thus further
advancing this “work in progress’—the modernization of the military
court rule-making process.

Il. The Historical View: MCM Rule-making 1950-1994

Military court rule making has evolved from being a system that was
almost entirely invisible from outside the government to a system that, in
2000, is much morein line with the type of notice and comment rule mak-
ing common to other federal entities. To understand the current status, and
thereason why further evolutionisdesirable, abrief review of thelast half-
century is warranted.

A. Statutes and Regulations—the UCMJ and the MCM

The military justice system in the United States is governed by two
primary authorities. The UCMJ* sets out the system’s basic statutory
structure, and the MCM isthe UCMJ s principal implementing regulation.
Under Article 36 of the UCMJ, the President may prescribe regulations
governing “pre-trial, trial, and post-trial procedures, including modes of
proof” for cases tried before courts-martial, and certain other military tri-
bunals.’® The first MCM under the UCMJ was promulgated by Executive
Order 10214 on 8 February 1951, “prescribing the Manual for Courts-

13. Seesupranote 11.
14. The UCMJis codified at 10 U.S.C. 88 801-946 (2000).
15. UCMJart. 36 (2000). The President may prescribe rules:

(a) Pretrial, trial, and post-trial procedures, including modes of proof, for
cases arising under this chapter triable in courts-martial, military com-
missions and other military tribunals, and procedures for courts of
inquiry, may be prescribed by the President by regulations which shall,
so far as he considers practicable, apply the principles of law and the
rules of evidence generally recognized in thetrial of criminal casesinthe
United States district courts, but which may not be contrary to or incon-
sistent with this chapter.

(b)  All rules and regulations made under this article shall be uniform
insofar as practicable.
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Martial, United States, 1951.” Frequently amended and revised,'® the
MCM remains the principal source book—the “sine qua non” for those
involved in any way with the court-martial process. It istheindispensable
authority for determining the rules of practice, procedure, and evidence
applicable not only at trials by court-martial, but throughout pre- and post-
trial processing aswell, and itsimportance in the operation of the military
justice system can hardly be overstated.’

Because of their profound impact on the system, it seems axiomatic
that the rules and regulations in the Manual should be the best possible

16. The 1951 Manual for Courts-Martial (1951 MCM) frequently has been revised
and amended since that time. Major amendments to the UCMJ contributed to the issuance
of a“new” (looseleaf format) MCM in 1969 (which was shortly revised to address statutory
amendments). The 1969 Manual replaced the hardbound 1951 Manual, which had been
updated frequently by “cut and paste” insertions into the hardbound book. The 1969 MCM
(Revised Edition) was replaced by another looseleaf format edition in 1984 (1984 MCM),
which both greatly changed the MCM by adopting Rulesfor Courts-Martial, and responded
to the second major statutory amendments to the UCMJ enacted in 1983. In 1994, a soft-
cover bound volume MCM replaced the 1984 looseleaf edition (1984 MCM (1994 Ed.)).
The new format allowed for a reissuance of the entire Manual upon amendment, and the
MCM has been twice reissued, once in 1995, when the reference to the 1984 MCM was
dropped (1995 MCM), and most recently in 1998 (1998 MCM). A new 2000 editionisin
production.

Asoriginally issued in 1951, the MCM was, in its entirety, a regul ation issued pursu-
ant to presidential authority, and thus the entire Manual “had the force of law.” 1 GiLLican
& LEDERER, CouRT-MARTIAL PROCEDURE, 111-54.00 at 29 (2 ed. 1991). Since 1984, the MCM
has consisted not only of regulations so issued, but of additional “illustrative” (non-bind-
ing) materials as well. 1d. Examples of non-binding materials are the “Discussions’
accompanying the Rules for Courts-Martial, and many of the Appendices (e.g., Appendix
21 containing the“ Analysis of the Rulesfor Courts-Martial,” which appeared first in 1984,
and Appendix 22 containing the “Analysis of the Military Rules of Evidence,” which
appeared first in 1980).

17. One recent commentator has again noted that the MCM was along ago dubbed
themilitary lawyer’s“Bible” by the Court of Military Appeds. Gregory E. Maggs, Judicial
Review of the Manual for Courts-Martial, 160 MiL. L. Rev. 96, 97 (1999). Two recent cases
highlight its overarching importance. Loving v. United Sates, 116 S. Ct. 1737 (1996),
affirmed the viability of aggravating factors and procedures for awarding the death sen-
tence, which are established not by statute but by regulations promulgated pursuant to Arti-
cle36. See, e.g., MANUAL FOR CourTs-MARTIAL, UNITED StATES, R.C.M. 1004, R.C.M.1004
Analysis, app. 21 at A21-A69 (1998) [hereinafter MCM]. A more telling case for the
importance of MCM rulesis United Sates v. Scheffer, 118 S. Ct. 1261 (1998), in which the
issue was the viability of Military Rule of Evidence (MRE) 707, arule prohibit ing poly-
graph evidence in courts-martial that was adopted under the military rule-making proce-
dures discussed in this article. The Supreme Court overturned the decision of the Court of
Appeals for the Armed Forces, and upheld the MRE. In so doing, the Court noted the
“broad latitude” that the rule makers have to make rules, even though those rules
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rules that can be adopted, carefully arrived at through a process that
inspires public confidence by its openness and by the assurance that al rel-
evant viewpoints are effectively heard and considered. Individual rules,
once adopted, may not always be viewed as the “best” rules possible; the
same rule might be viewed as overly harsh or overly intrusive by some,
while others may view it as not being sufficiently rigorous to preserve the
commander’s authority and good order and discipline. Accordingly, it is
of crucial importance that the process used for adopting the rules have fun-
damental integrity and be uniformly viewed as appropriate and fair.
Regrettably, despite small changesto improve the process over the years,®
the MCM rule-making process has for many years been subjected to criti-
cism for falling well short of this standard.®

B. Rule-making under the UCM J—the First MCM

Thefirst Manual issued under the UCMJ (MCM 1951) was drafted by
“a committee representing all three [Army, Air Force, and Navy] ser-
vices,”?° under the leadership of Major General Charles Decker, Judge
Advoacte General’s Corps (JAGC), U.S. Army, who had also been in
charge of drafting the Army’s 1949 MCM implementing the 1948 amend-
ments to the Articles of War.?> The effective date of the UCMJ had been
put off for ayear to alow sufficient time to prepare the MCM. Colonel
Frederick Wiener, a leading commentator of the time, believed that the
one-year period would be “barely enough to formulate rules, iron out dif-
ferences between the services, and print and distribute the new Book.”?? In

17. (continued) excluded evidence, so long asthe ruleswere not “arbitrary” or “dis-
proportionate to the purposes they are designed to serve.” |d. at 1264. Had the rule been
written to allow polygraph evidence, the Supreme Court would likely have upheld that rule
aswell. The dissent noted that the rule was a violation of Article 36(a) in that it was not
consistent with the Federal Rules, and there was no special military concern that justified a
different rule. Id. at 1271-72 (Stevens, J., dissenting). One can only wonder whether the
rule might not have been different had it been subjected to an open and public rule-making
process, before a more balanced rule-making committee than the Joint Service Committee
(JSC) (seeinfra notes 26-35 and accompanying text). Interestingly, the issue of how much
(or, rather, how little) weight ought to be given to this rule, because of the deficient process
under which it was adopted, was not argued to the Court.

18. Seeinfra notes 53-61 and accompanying text.

19. The recommendations for positive change addressed below (see infra notes 70-
81 and accompanying text and notes 100-125 and accompanying text) resulted from acare-
ful review of these criticisms.

20. Freperick BERNAYS WIENER, THE UNiForRM Cobe oF MiLITARY JusTice 2 (1950).

21. 1GiLLiGaN & LEDERER, supra note 16, 1 1-54.00 at 28, n.142.
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fact, the committee completed itswork by early 1951, well within the year,
and on 8 February 1951, President Truman signed Executive Order 10214
promulgating the Manual. The MCM 1951 was not, of course, drawn from
whole cloth, as there had been numerous editions of the Manual promul-
gated under the Articles of War, and the format of the new MCM followed
that of the earlier Manuals. It thus“appears. . . that the current Manual is
descended directly from the Army’s’ edition of the Manual for Courts-
Martial, first appearing under that namein 1895, and several timesrevised
through the years, most recently in 1949.% Thereis no indication that the
MCM 1951 wasin any way made available for review or comment by per-
sons or entities outside the government prior to its adoption.

From 1951 until thefirst major revision of the MCM in 1969, changes
to the Manual were promulgated by executive order as “cut and paste”
changes to the hardbound MCM 1951. These changes were prepared
within the DOD, and seemingly were aso not made available for review
or comment outside the government. Inthe early years of the UCMJ, there
was significant civilian interest in the military justice system, and there
was notable input by civilian groups into the legislative process affecting
statutory changesto military justice.2* However, there seemsto be no evi-
dence of asimilar interest or participation in therule-making process. This
situation apparently persisted throughout most of the period that the MCM
1951 remained in effect. However, by the time of adopting the new loose-
leaf format of the MCM in 1969, which implemented major changesto the
system enacted in the Military Justice Act of 1968, changes in the pro-
cess for adopting MCM changes were in the works.

C. The Joint Service Committee

The process of amending the MCM became more formal in 1968 with
the formation within the Department of Defense of “ The Standing Com-
mittee on Keeping the Manual for Courts-Martial Current.”?® During
1971-1972, this Committee produced one set of changes to the 1969

22. WIENER, supra note 20, at 2. The UCMJwas enacted on 5 May 1950, and wasto
become effective on 31 May 1951.

23. 1 GiLLiGaN & LEDERER, supra note 16, 1 1-54.00 at 27 n.138; WIENER, Supra note
20, at 2.

24. See, eg., Joseph E. Ross, The Military Justice Act of 1968: Historical Back-
ground, 23 Jac. J. 125 (1969) reprinted in MiL. L. Rev. BicenT. Issue 273 (1975).

25. Pub. L. No. 90-632, 82 Stat. 1335 (1968).

26. CHARTER OF THE JOINT-SERVICE CoMMITTEE ON MILITARY JusTice 1 (1972).
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MCM.?’ In 1972, the name of the Committee was changed to the “ Joint-
Service Committee on Military Justice” (JSC), the name the Committee
retains to this day, and its duties were expanded to include recommending
proposed changes to the UCMJ.2 The Committee remained comprised of
“representatives of the Judge Advocates General and of the General Coun-
sel of the Department of Transportation [for the Coast Guard], with the
chairmanship rotating biennially among the Services,” and with an execu-
tive secretary provided by the Chairman’s service.?® Shortly after the
JSC’s inception, the Marine Corps began to provide a representative, and
in 1977 a “non-voting representative” of the Court of Military Appeals
began to sit with the JSC.0 Later, a non-voting representative from the
DOD was also added.3!

The JSC 1980 operating procedures provided for an orderly process of committee
meetings with advance written notice, aformal agenda, and advance distribution of propos-
als on which votes would be taken. The JSC was limited to one of four actions on propos-
als: (1) decline to consider as not within the Committee's cognizance; (2) reject the
proposal; (3) table the proposal (six months maximum before either acceptance or rejection
wasrequired); or (4) accept the proposal and assign it apriority of three months, six months,
or oneyear for completing action.®? Proposalsin almost all circumstances had to bein writ-
ing; could be submitted only by the Code Committee, members of the JSC, or those they
represented; and were required to contain “asummary of the problem, a discussion of var-
ious solutions considered in addressing the problem, and a recommended solution viewed
as best suited to solve the problem.”33 Fileson all proposals and of all minutes of meetings
wererequired to bemaintained. A “working group” of representativesfrom each of thefive
services assisted the JSC by taking the action required to prepare proposal s for further con-
sideration and implementation.3*

27. 1d.

28. Id.

29. Id.

30. JoinT Service ComMITTEE ON MILITARY JusTice FUNCTION AND OPERATING PrROCE-
puURE 1 (1980) [hereinafter JISC 1980 PROCEDURES].

31. Though the DOD representative began to sit much earlier, the first official men-
tion camein 1996. DOD Directive 5500.17, RoLE AND RESPONSIBILITIES OF THE JOINT SERVICE
CommiITTEE (JSC) oN MiLiTARY JusTicg, at E1.1 (May 8, 1996) [hereinafter 1996 DOD
Directive].

32. JSC 1980 Procepures, supra note 30, at 2.

33. Id. a 3.

34, Id. at 1.
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The operation of the Joint Service Committee has remained largely
unchanged from 1980 to the present and, as described in oneleading work,
the composition and operation affect the resulting proposed rules, as well
as the potential to adopt potentially controversial rules:

The Manual is kept current by the Joint Service Committee
on Military Justice. Thisisacommittee consisting of the offic-
ers responsible for criminal law in the armed forces (including
the Coast Guard), augmented by representatives from the
Department of Defense General Counsel’s Office and the Court
of Military Appeals. This body serves primarily as a policy-
making one. Theactual drafting work is customarily done by the
Joint Service Committee on Military Justice Working Group,
consisting of subordinates of the Committee’s members.
Changes may be initiated by the Working Group or drafted in
responseto the Committee'sdirection. No amendment isusually
possible, however, without Committee endorsement. Proposed
Manual changes must be coordinated with the Department of
Transportation (because of the Coast Guard), the Attorney Gen-
eral and OMB. The President of course has the final decision.
Changes in the Manual are inherently political, and absent
unusual political machination, no change is likely to be made
that does not have substantial backing, if not full consensus.3®

D. Military Rules of Evidence—Public Comment

The 1980 operating procedures did not provide for input to the pro-
cess, or review of proposals for change, except within the JSC and by the
partiesrepresented on the JSC (and later by DOD and OM B during the pro-
cess for approval of an Executive Order). The process is exemplified in
the adoption of the Military Rules of Evidence in 1980, at the time the
most important change to the MCM to be considered since its inception.
The Federal Rules of Evidence had recently been adopted, and there was a
proposal under development to completely restructure the MCM provi-
sions on evidence by adopting Military Rules of Evidence patterned
closely onthe Federa Rules. Thedetailed and structured processfollowed
is described in the current MCM:

The Military Rules of Evidence, promulgated in 1980 as
Chapter XX V11 of the Manual for Courts-Martial, United States,

35. 1GiLLiGaN & LEDERER, supra note 16, § 1-54.00 at 30 n.148.
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1969 (Rev. ed.), were the product of a two year effort partici-
pated in by the General Counsel of the Department of Defense,
the United States Court of Military Appeals, the Military Depart-
ments, and the Department of Transportation. The Rules were
drafted by the Evidence Working Group of the Joint Service
Committee on Military Justice, which consisted of Commander
James Pinnell, JAGC, U.S. Navy, then Major John Bozeman,
JAGC, U.S. Army (from April 1978to July 1978), Major Fredric
Lederer, JAGC, U.S. Army (from August 1978), Major James
Potuk, U.S. Air Force, Lieutenant Commander Tom Snook, U.S.
Coast Guard, and Mr. Robert Mueller and Ms. Carol Wild Scott
of the United States Court of Military Appeals. Mr. Andrew
Effron represented the Office of the General Counsel of the
Department of Defense on the Committee. The draft rules were
reviewed and, as modified, approved by the Joint Service Com-
mittee on Military Justice. Aspects of the Rules were reviewed
by the Code Committee as well. See Article 67(g) [now Article
146]. The Rules were approved by the General Counsel of the
Department of Defense and forwarded to the White House via
the Office of Management and Budget which circulated the
Rulesto the Departments of Justice and Transportation.

The origina Anaysis was prepared primarily by Magjor
Fredric Lederer, U.S. Army, of the Evidence Working Group of
the Joint Service Committee on Military Justice and was
approved by the Joint Service Committee on Military Justice and
reviewed in the Office of the General Counsel of the Department
of Defense.3®

Though not reflected in the above comment, there was some (mini-
mal) public input into the process of adopting the Military Rules of Evi-
dence, but this was hampered by the absence of explanatory material. Mr.
Eugene R. Fidell, anoted practitioner and commentator on military justice
stated:

Copies of the first, and much larger, of the two sets of changes
were circulated informally by the executive branch to a few
members of the public who had expressed aninterest. . . . [How-

36. “Analysis of the 1980 Amendments to the Manual for Courts-Martial.” See
MCM, supra note 17, app. 22, at A22-1.
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ever, DOD] did not release an analysis of the changes until many
months after [the Rules] had been signed by President Carter.3’

Due to the volume of the changes, and the absence of any explanatory
material, Mr. Fidell concluded that, “[n]ot surprisingly, few members of
the bar commented.” Helamented that the “ executive branch has declined
to release the Justice Department’s correspondence regarding the Military
Rules of Evidence.”38

Indeed, this denial of documents is indicative of a larger concern,
which has been a constant source of frustration and criticism over the past
two decades. Asexpressed by Mr. Fidell,

there appears to be a regrettable lack of interest on the part of
some persons within the system of military justice in obtaining
and considering the views of the bar on matters of military law.
The consequenceisthat the system has tended to be moreinsular
than can bejustified. Thisis particularly inappropriate because
military law frequently draws on civilian doctrines. Indeed,
Congress has directed that the rules of procedure and evidencein
courts-martial should be the same, to the extent practicable, as
those applied in the trial of criminal cases in the federal district
courts. Clearly the civilian bar has much to contribute to a sys-
tem so closdly tied to the civilian federal model.

The Military Rules of Evidence were generated by an “ Evidence
Working Group” of the Joint-Service Committee on Military
Justice. That group . .. met in secret for many months. With the
exception of its“ charter” and operating procedures, the papers of
the joint-service committee have been withheld from public dis-
closure under the Freedom of Information Act.3®

37. EugeneR. Fidell, Military Justice: The Bar’s Concern, 67 A.B.A. J. 1280 (1981).

38. Id.

39. Id. at 1280-82. Therecords of the JSC remain unavailable evento thisday: “As
internal working documents, these records are exempt from disclosure under the Freedom
of Information Act.” INTERNAL ORGANIZATION AND OPERATING PROCEDURES OF THE JOINT SER-
vice CommiTTEE ON MiLiTary Justice H1.F. (Initially adopted Feb. 3, 2000, corrected and
readopted Mar. 2, 2000) [hereinafter JSC 2000 Procebures]. These newly adopted JSC
procedures are further discussed infra, and because of their importance are reproduced in
their entirety in the Appendix. Seeinfra notes 90-99 and accompanying text.
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Others have noted the contrast between the process of adopting the
Military Rules of Evidence and the process used to adopt equivalent fed-
eral civilian rules: “Unlike the process used for adopting the Federal Rules
[of Evidence], the procedure here did not generally involve widespread
public input.”4° This observation actually seemsto be amarvel of under-
statement.

E. Federal Register Notice

The absence of noticeto the public and an opportunity to comment on
proposed changes to the MCM was a subject of enough serious concern
that, in 1981, the American Bar Association adopted a recommendation
urging that “in peacetime, all proposed changes to the Manual for Court-
Martial [sic] should be published in proposed form in the Federal Regis-
ter, and aperiod of at least sixty daysthereafter be allowed for public com-
ment in most cases.”#! Full text publication of the proposed changes was
opposed by DOD, but in early 1982 DOD agreed to publish “notice” of
proposed MCM changes “in the Federal Register before submission of
such changes to the President.”#?> The notice would provide a brief
description of the matters contained in the proposed change, information
on where a copy of the proposed change could be examined, information
on how the public could obtain copies of the full text of the changes, and a
seventy-five day waiting period to allow for public comment.*® Thus, after
more than thirty years under the UCMJ, and after a mammoth change
effecting a complete redesign of the rules of evidence, interested persons
outside the government were, for the first time, formally alowed arole

40. SALTZBURG ET AL., MILITARY RuULEs oF EvibENcE MaNuAL Xi (1997). The federal
(civilian rules) processis described in detail below. Seeinfra notes 132-137 and accompa-
nying text.

41. AmMERICAN BAR AssociATioN, PoLicy AnD ProceDURES HANDBOOK 286 (1997-1998
ed.) [hereinafter ABA HanDBOOK].

42. 47 Fed. Reg. 3401 (1982).

43. Id. Thefull text of the policy read as follows:

Notice that the Department of Defense intends to recommend changes
to the Manual for Courts-Martial shall be published in the Federal Reg-
ister before submission of such changes to the President unless the Sec-
retary of Defense proposes that the President issue the change without
such notice on the basis that notice and public procedure thereon is
unnecessary or contrary to the sound administration of military
justice. The notice shall include a brief description of the matters con-
tained in the proposed change, the time and place where a copy of the
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(albeit quite minimal) in the rule-making process. However, the failure to
require explanatory material and analysis of the proposed changes would
continue to hamper the exercise of the new opportunity to comment.

F. Codification of the Rule-making Process

From 1980 to 1984, a major revision of the MCM was undertaken.
Thetask fell to the JISC Working Group, under the Chairmanship of (then)
Major John S. Cooke, JAGC, USA.* The end result, including the transi-
tion to Rules for Courts-Martia from the prior narrative format, and the
adoption of numerous changes to meet the substantial changes effected by
the Military Justice Act of 1983, was promulgated on 23 April 1984, with
minor modifications signed on 13 July 1984.4

In promulgating this, the most far-reaching changeto the contents and
format of the MCM since 1951, the President added a requirement that the
“Secretary of Defense shall cause this Manual to bereviewed annually and
shall recommend to the President any appropriate amendments.”*® To
implement this “annual review” requirement, a DOD Directive (5500.17)
was promulgated on 23 January 1985, and was thereafter (on 14 February
1985) incorporated as afinal rule at 32 C.F.R. Part 152.

The rule formally assigned responsibility for preparation of the
annual review to the JSC. Under the rule,*’ the JSC is required to send to

43. (continued)

proposed change may be examined, and the procedure for obtaining a
copy of the proposed change. A period of not lessthan 75 days after pub-
lication of notice shall be allowed for public comment, but a shorter
period may be prescribed when it is determined that a 75-day period is
unnecessary or contrary to the sound administration of military justice.
Comments shall be submitted to the Joint-Service Committee on Mili-
tary Justice. This section is intended only to improve the internal man-
agement of the federal government, and is not intended to create any
right or benefit, substantive or procedural, enforceable at law by a party
against the United States, its agencies, its officers, or any person.
44. Analysis of the Rules for Courts-Martial. See MCM, supra note 17, app. 21 at
A21-1.
45. Exec. Order No. 12473, 49 Fed. Reg. 17,152 (Apr. 23, 1984), as modified, Exec.
Order No. 12484, 49 Fed. Reg. 28,825 (July 13, 1984).
46. 1d.
47. Although the DOD Directivewasrevised in 1996, it isthe superseded 1985 rule,
which remains codified at 32 C.ER. Part 152. See infra notes 82-89 and accompanying
text.
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the general counsel its draft review by February first of each year.®® If
changes are recommended, then the public notice provisions of the rule
become effective.*® The rule codifies without change the public notice
provisions of the 1982 DOD policy statement,>0 thus providing only
“notice” of proposed changes rather than the full text of those proposed
changes.®! This rule left unaddressed, and thus unchanged, the internal
operating procedures of the JSC previously adopted.>?

G. Yearsof Transition: 1985-1994

In each of the years between 1985 and 1994, the JSC conducted an
annual review and proposed changes to the MCM. In each of the years
through 1993, the JSC published a notice in the Federal Register pursuant
to Part 152, with abrief summary of the proposed changes and information
astoavailability. Asproposed executive orderswere processed through to
signature by the President, the executive order implementing the
changes—with the full text of the “mandatory” changes—was published
inthe Federal Register.>® It isinteresting to notethat, for the first four such
Amendments (1986, 1987, 1990, and 1991), only the actual text of the
executive order itself—promulgating the changes to the “mandatory” sec-
tions of the MCM—was published in the Federal Register,> and the non-
binding (but extremely important®®) changes to the Discussion and Analy-

48. 32 C.FR. § 152.4(a)(3) (2000).

49. 1d. § 152.4(a)(4).

50. See supra notes 42-43.

51. For an example of such a notice, see Manual for Courts-Martial, Notice of Pro-
posed Amendment, 51 Fed. Reg. 31,164 (1986).

52. See JSC 1980 ProcebuRES, supra note 30, and accompanying text.

53. Draft executive orders prepared by the JSC arefirst reviewed within the Depart-
ment of Defense. Preparation and Processing of Legislation, Executive Orders, Proclama-
tions, and Reports and Comments Thereon, DOD Directive 5500.1 (May 21, 1964).
Thereafter they are transmitted to the Office of Management and Budget (OMB) for review
and approval. Once approved by OMB, they are transmitted to the Department of Justice
(DQJ) for review as to both form and legality, and if approved they are then sent to the
Office of the Federal Register for review asto proper form and absence from clerical error.
Finaly, if cleared by each level, the executive order is sent to the White House for [review
and] presentation to the President. 1 C.F.R. pt. 19 (2000).

54. See Exec. Order No. 12,550 (Feb. 19, 1986), 51 Fed. Reg. 6497; Exec. Order
No. 12,586 (Mar. 3, 1987), 52 Fed. Reg. 7103; Exec. Order No. 12,708 (Mar. 23, 1990), 55
Fed. Reg. 11353; Exec. Order No. 12,767 (June 27, 1991), 56 Fed. Reg. 30284.

55. The military appellate courts have frequently cited and relied on the analysis or
discussion inruling on acase. See, e.g., United States v. Johnston, 41 M.J. 13, 16 (C.M.A
1994); United Statesv. Stringer, 37 M.J. 120, 131 (C.M.A. 1993).
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sis sections were not published. Thereafter, starting in 1993, all Federal
Register publications of MCM Amendments have included not only the
mandatory changes contained in the executive order itself, but the non-
binding portions as well.%® Obviously, the looseleaf “Changes’ to the
MCM (which were prepared and distributed to be used to update the many
copies of the MCM in use) necessarily included all the changes which
affected the MCM, both the “mandatory” sections and the Discussion and
Analysis, without which the MCM would be not only incomplete, but also
difficult to impossible to comprehend or use in many cases.

During this same period, a much more significant change to the pro-
cess was quietly made, again without explanation. On 14 April 1993, the
JSC published the usual notice of proposed amendments resulting from the
annual review, with the usual summary and notice of availability of copies
of the text of the proposed changes.>” What is remarkable is that on the
very next page of the Federal Register appeared a “notice of public meet-
ing” a which “the JSC will receive public comment concerning its 1993
Annual Review of Manual for Courts-Martial, United States, 1984, as
published on April 14, 1993.”% The JSC had never held a public meeting.
In fact, its meetings had always been closed and its agenda had never been
published. The only authority cited in the notice was “ Department of
Defense Directive 5500.17 of January 23, 1985,” a document which does
not either authorize or require public meetings. Since this first public
meeting in 1993, public meetings of the JSC have been held in conjunction
with every subsequent proposed rule change that has been advanced.

Thefollowing year another remarkable event occurred, again without
notice or explanation. On 14 April 1994, the JSC published its usual
“notice of proposed amendments” resulting from the 1994 annual review>®
and, as it did the year before, a “notice of public meeting” of the JSC.%0
The difference was that the notice of proposed amendments, instead of
providing the usual (and, by regulation, required) summary, contained the

56. See, eg., Exec. Order No. 13,140 (Oct. 6, 1999), 64 Fed. Reg. 55,115; Exec.
Order No. 12,888 (Dec. 23, 1993), 58 Fed. Reg. 69,153 . No comment or explanation was
offered either as to the fact that there was a change to the publication policy or as to the
reason for the change.

57. Notice of Proposed Amendments, 58 Fed. Reg. 19,409 (1993).

58. 1d. 19,410.

59. 59 Fed. Reg. 17,771 (1994). The only citation of authority was the usual one:
“Thisnoticeis provided in accordance with DOD Directive 5500.17, ‘ Review of the Man-
ual for Courts-Martial,” January 23, 1985.”

60. 59 Fed. Reg. 17,772.
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full text of all the changes, including the non-binding changes to the anal-
ysis and discussion. The JSC had finaly, thirteen years later, acceded to
the bar’s recommendation for full-text publication.5?

These three changes in the process—(1) publication of the entire
MCM amendments (including discussion and analysis along with the man-
datory portions) in the executive order in 1993, (2) holding public meet-
ings of the JSC that same year to receive public comment on proposed
changes, and (3) full text publication of the proposed changes to the MCM
in 1994—were a direct result, in the opinion of one knowledgeable
observer, from the fact that there was critical public review and comment
on the MCM rule-making process from civilians outside the DOD.%? The
conclusion that civilian bar influences played a substantial part in DOD’s
reconsideration of the MCM rule-making process are likely on target. Par-
ticularly during the early 1990s, the interest of the bar became more visi-
ble, and with it came markedly increased critical evaluation and
recommendations for change in the MCM rule-making process.

For exampl e, the education process and the ready availability of infor-
mation regarding the military justice system increased dramatically after
the founding of The National Institute of Military Justice (NIMJ), an inde-
pendent non-profit organization, in 1991,%3 and the appearance of NIMJ's
informational newsletter, the Military Justice Gazette, which typically
includes noticesregarding items of interest and proposed changes concern-
ing the military justice system.5* In addition, the American Bar Associa-
tion Standing Committee on Military Law (SCML)®® continued its

61. The ABA had first sought full-text publication in August 1981. See supra hote
41 and accompanying text.

62. “Civilian interest, involvement, and monitoring of proposalsfor change were the
catalyst for the changes in the process of rule-making, and without that outside involve-
ment, the changes in the process would never have occurred.” Telephone Interview with
John B. Holt, Commissioner, U.S. Court of Appealsfor the Armed Forces (Feb. 25, 2000).
Mr. Holt served as the court’s non-voting representative to the JSC during much of the
period in question.

63. NATIONAL INSTITUTE OF MILITARY JUSTICE, SUMMARY oF AcTivITIES 1991-1998 AND
FuTure PLaNs 13 (1998).

64. For example, the first issue of the Military Justice Gazette in February 1992
noted the availability of the Annual Report of the Code Committee on Military Justice. See
MiL. Just. Gaz. No. 1 (Feb. 1992). The first public meeting of the JSC received lengthy
comment in the Military Justice Gazette. See MiL. Just. Gaz. No. 9 (May 1993). Proposed
changesto the MCM or UCM Jreceived comment in avariety of early issues. See, eg., MiL.
JusT. Gaz. No. 5 (Jan. 1993) (discussing Changeto R.C.M. 1112 and 1201(b) in ABA Rec-
ommendation 107A); MiL. Just. Gaz. No. 3 (Aug. 1992).
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longstanding focus on the rule-making process, % asking challenging ques-
tions®” and | ater sponsoring recommendati ons concerning the system.®® In
addition, individual members of the bar were proposing changes to MCM
provisions and raising questions regarding the MCM rule-making pro-
cess.%9

65. In August 1994, the Standing Committee on Military Law (SCML) was merged
with the Standing Committee on Lawyersin the Armed Forces (SCLAF) to create the cur-
rently active Standing Committee on Armed Forces Law (SCAFL).

66. Involvement of the SCML asearly as 1979 has been noted: “The needtoinvolve
individuals and groups outside the Department of Defense in revisions of the Manual for
Courts-Martial was emphasized in 1979 by the American Bar Association Standing Com-
mittee on Military Law.” Fidell, supra note 37, at 1282. The same concerns regarding the
need for meaningful public comment that were expressed by Mr. Fidell in 1981 were
repeated in reports accompanying recommendations adopted by the ABA in 1995 and
1997, as are further addressed below.

67. See, eg., Letter from Keithe E. Nelson to Stephen W. Preston (Acting General
Counsel, DOD) (May 26, 1994). Major General Nelson, aretired Judge Advocate General
of the Air Force, was serving as Chair of the SCML and addressed the difficulties that the
SCML had experienced in reviewing proposed changes (Change 9) to the MCM: “[O]ur
efforts were again hampered by the absence of an understanding of the reasons for the
changes which were being proposed.” 1d. Major General Nelson noted that the presence
of two members of the JSC that had adopted the proposed changes at the SCML meeting
was not helpful, for

due in part to the passage of time since they had considered the issues,
they were not able to enlighten the Committee as to the problems which
were intended to be corrected by these changes. The discussion made
crystal clear the need for amore comprehensive assessment and analysis
to be published along with the proposed changes so that they can be bet-
ter understood, and so that this Committee, and all others who might
wish to review and comment on such changes, can do so intelligently.

Id. Mgjor General Nelson went on to detail flaws in the rule-making process, and to call
for substantial change, essentially along the lines later adopted by the ABA in Recommen-
dation 115. Seeinfra notes 70-81 and accompanying text. In her response, the DOD Gen-
eral Counsel listed the steps in the current process, and indicated an interest in increased
public participation, but saw this as being accomplished in conjunction with “continue[d]
operations within our current framework.” Letter from Judith A. Miller to Mgor General
Keithe E. Nelson (Ret), at 3 (Nov. 18, 1994). Despite the fact that full-text publication of
proposed changes had already been done in 1994, the general counsel indicated that only a
summary need be published: “[O]ur procedures do not provide for full text publication.”
Id. at 2. Notwithstanding the absence of any authorizing “procedures,” her list did include
holding apublic hearing. Id. In fact, such meetings had aready been held twice, in 1993
and 1994.

68. Later initiatives by the ABA and SCAFL are further discussed below. Seeinfra
notes 70-81 and accompanying text and notes 100-125 and accompanying text.

69. See, e.g., MiL. Just. Gaz. No. 10 (June 1993) (including the May 14, 1993 Code



2000] MODERNIZING THE MCM RULE-MAKING PROCESS 255

I11. Recent Changes Responsive to ABA Recommendations

It is safe to say that in the period from 1994 to the present, there has
been more attention given to the process of military court rule making than
at any time in the preceding forty-five years. The period saw two major
ABA Recommendations for substantial change in that process, one of
which (Recommendation 115 in 1995) was largely implemented by DOD
in 2000, amost exactly five years after its adoption by the ABA House of
Delegates. The second ABA Recommendation (100 adopted in 1997) has
not yet been implemented; it will be addressed bel ow.

A. 1995—Recommendation 115

The letter of SCML chair General Nelson to the DOD acting general
counsel in 19947 was one of the early steps in an increasing dialog
between the ABA Committees and representatives of the DOD and the
JSC on the rule-making process. Later, in 1994, the SCML was merged
with the Standing Committee on Lawyers in the Armed Forces, then
chaired by RADM John S. Jenkins, JAGC, U.S Navy (Ret.), a former
Judge Advocate General of the Navy, to form the Standing Committee on
Armed Forces Law, chaired by Eileen Riley of the Maryland Bar, a Naval
Reserve judge advocate. Thefirst itemsof business on the agenda’ at that
committee’s first meeting were General Nelson's letter, and a draft of a

69. (continued) Committee meeting discussion of changes to composition of JSC
initiated by the author, with suggestion by Code Committee Chair that the matter be
brought to the attention of DOD General Counsel Jamie S. Gorelick); Letter from Kevin J.
Barry to Jamie S. Gorelick (July 14, 1993) (noting Code Committee Chair suggestion on
May 14, 1993 and recommending changes to the composition of and the procedures fol-
lowed by the JSC); MiL. Just. Gaz. No. 5 (Jan. 1993) (noting proposal for MCM changes
submitted to JSC by G. Arthur Robbins, and that the same recommended changes were on
the agenda (Recommendation 107A addressing R.C.M. 1112, 1201(b) and 1203(c)) for the
upcoming ABA meeting in Boston). These proposed changes were designed “to ensure
that convicted service members have the right to review and comment on all stages of mil-
itary administrative review of their case” and “to provide for the opportunity for convicted
service members to review and submit petitions to the appropriate service Judge Advocate
General for certification of acase to the [Court of Appealsfor the Armed Forces]. Id. The
ABA House of Delegates adopted the proposalsin February 1993. ABA Hanbsook, supra
note 41, at 285. The proposals have not been implemented.

70. See supra note 67.

71. See AMERICAN BAR AssocIATION, STANDING CoMMITTEE ON ARMED FORCES LAw,
Acenpa I1.A. (Oct. 15, 1994).
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report and recommendation later proposed on the same subject.”? The con-
cern of the ABA was that “a better system to obtain meaningful public
input during the process of adopting . . . changes to the MCM” was
needed.” The report noted the current procedures under 32 C.FR. Part
152, but found the current practice “less than satisfactory.””* The report
expressed concern with the inability of the Committee and othersto obtain
any information on the “reasons for the changes” proposed.” The Com-
mittee noted that because the JSC wasthe “ primary (and virtually the sol€)
organization which prepares changes to the MCM, and which proposes
changes to the Uniform Code of Military Justice,” its work was particu-
larly important. It thus was essential that there be a better mechanism for
obtaining information, because it was “difficult (sometimes impossible) to
discern therational e for the various changes.” ® The Committee also noted
that other aspects of the process contributed to the problem: “the meetings
of the JSC are generally closed to the public [fn 3], and records of the
agenda, the disposition of various proposals, or of the deliberations gener-
aly, are not open or available to the public.” 7

The Committee’'s recommended solution was for the DOD to follow
Federal Register-type notice and comment rule making:

RESOLVED, that the American Bar Association urges the Sec-
retary of Defense to adopt rules requiring that all recommenda:
tions for changes to the [MCM)], the Presidentially promulgated
regulation prescribing rules of procedure and evidence for
actions governed by the [UCMJ], be promulgated with the same
formality of public notice, opportunity for comment, and analy-
sisof comments received as are changes to other important rules
and regulations published pursuant to the Administrative Proce-

72. Recommendations, accompanied by reports, are the vehicle for the ABA House
of Delegatesto adopt policy positions for the Association. ABA Hanbsook, supra note 41,
at 94.

73. American Bar Association, Report AccompanyIiNG Recommenpation 115
(adopted Feb. 1995) at 1 [hereinafter 1995 ABA ReroRT].

74. 1d. a 3.

75. 1d. at 2.

76. 1d. at 2, 4.

77. 1d. at 2-3. Footnote 3, which contrasts the procedures followed by the JSC with
those used by the Committees which propose other federal rules, such asthe Federal Rules
of Criminal Procedure and the Federa Rules of Evidence, read as follows:

See, for example, the “Procedures for the Conduct of Business by the
Judicial Conference Committees On Rules of Practice and Procedure,”
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dure Act and the Federal Register Act, and that no further
changes to the MCM be implemented until such rules are
adopted.’®

It was the Committee’s belief that detailed analysis of the changes “ must
exist, and are necessary for each DOD reviewer, and ultimately the Presi-
dent, to determine the desirability of approving and implementing the pro-
posed changes,” and that “public availability of such analysisis equally
necessary for the members of the SCAFL, and for the members of the pub-
licin general, to evaluate proposed changes.” ”® The Committee expressed
the view that what was needed was something equivalent to the “detailed
‘preamble’ which accompanies most Notices of Proposed Rulemaking in

77. (continued)

Federal Civil Judicial Procedure and Rules (West, 1994) at xv. These
rules are promulgated pursuant to Federal Law (28 U.S.C. 331), under
which the Judicial Conference of the United States is required to carry
on a“ continuous study” of the rules of practice and procedure in Federal
Courts, and to recommend changes to the Supreme Court. The detailed
“Procedures’ established for the Conference Committees require public
notice of all meetings, which are to be open to the public, extensive pub-
lication of proposed changes, public notice and hearings (with transcript-
sand full records) regarding al proposed changes, acknowledgment of
suggested changes which are submitted, and advisoriesto the person rec-
ommending suggested changes of the action taken thereon. Additional
procedures are set forth, al designed to ensure “as wide as practicable’
publication and comment on proposed changes, and maximum participa
tion by all interested parties.

78. ABA, Recommendation 115 (adopted Feb. 1995). The “formalities” of APA/
Federal Register-type rule-making that the Committee sought include (1) publication of a

78. (continued) detailed “ Preamble” when proposed rules are published in the Fed-
eral Register, which explainswhat problem existswith the current rule, what changeis pro-
posed, and why this change was sel ected from among the various other potential solutions
to the problem that were considered; (2) providing an opportunity for interested persons to
comment on the proposed changes; and (3) when final rules are published in the Federa
Register, publication of an analysis of significant comments received, why the comments
were deemed worthy or were not agreed to, and the changes made to the proposed rulesin
view of comments received.

79. 1995 ABA RerorT, supra note 73, a 4. In reaching its recommendations,
SCAFL specifically rejected the argument that adequate rational e was already made avail-
ableinthenon-binding “ Analysis’ portion of the MCM. “We are aware of the limited ratio-
nale of the changes which is made available to the public in the few lines intended for the
‘Analysis’ section of the MCM. We view this as wholly insufficient, however.” 1d.
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the Federal Register, and which provides in-depth analysis of the reasons
for the proposed changes.”&°

Finally, the Committee noted and rejected the argument that DOD
need not follow public notice and comment rule-making procedures for
MCM rule changes because there was no legal requirement to do so. Inthe
Committee's view,

it has been past practice of the Department, and of other agencies
of government, to seek public comment using full APA and Fed-
eral Register publication on matters of importance even though
the law did not require such treatment.[fn 6] It isour perception
that changes to the MCM are certainly no less important (and
perhaps more important) than these changes to other regulations
within the military structure.®!

In February 1995, the ABA House of Delegates adopted Recommen-
dation 115.

80. Id. See supra note 78. Others have noted the great difficulty in evaluating pro-
posed changes, even when the full text of the changeis available. Because the changes do
not include either a“ section-by-section” analysis, or a“redlined” text showing how the cur-
rent provision is being changed, it is ailmost impossible to determine simply by reading
the(continued) proposed change what is being changed or why. Rather, it is necessary to
do acomparative reading of the current provision, evaluate how the change would affect it,
and then try to reason (or specul ate) asto why that change was being proposed. “Thewhole
current system is entirely unsatisfactory.” Telephone Interview with James R. Klimaski
(Mar. 1, 2000). Mr. Klimaski is one of the few members of the civilian bar who have
attended open meetings of the JSC and provided comments in response to proposed MCM
amendments.

81. 1995 ABA RerorT, supranote 73, a 4-5. Thefootnote[fn 6] inthe quoted text
read in part asfollows:

As an example, see 41 Fed. Reg. 116 at 31663 (June 17, 1981) proposing
DOD Directive 1332.14, addressing “Enlisted Administrative Separa-
tions,” and noting that “[a]lthough Part 41 pertains solely to agency man-
agement and personnel, thus obviating the requirement under 32 C.F.R.
296 (1978) for notice and public comment, the proposed rule nonetheless
is set forth herein to obtain the views of the public.” . .. See also the
Notice of Proposed Changes to the Rules of Practice and Procedure of

the United States Court of Military Appeals. (59 Fed. Reg. 94, at 25622
dated May 17, 1994). The extensive discussion of the meits of the
issue by the majority and the minority members of the Court’s Rules
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B. DOD Directive 5500.17—Reissued 8 May 1996

More than ayear after the ABA adopted Recommendation 115, DOD
reissued itsdirective governing the JSC.82 Thisdirectivewasin large mea-
sure a restatement of the 1985 Directive, but did bring the regulation into
linewith then-current practice, including calling for full-text publication of
proposed rule changes®® and for a public meeting of the JSC to receive
public input during the seventy-five-day comment period.2* Under this
rule, the JSC is required to “consider all views presented at the public
meeting and written comments submitted during the 75-day period in
determining the final form of any proposed amendmentsto [the MCM].”&
What the directive does not do is require that there be any accounting to
the public (or even any response to the commentators) regarding the results
of that consideration.

What the directive also does not do is specifically address the issues
raisedinthe 1995 ABA Report on Recommendation 115, or implement the
recommendation for a rule-making process with the detailed explanation
and justification common to Federal Register/APA rule-making.8é It does,
however, lean dightly in that direction, imposing arequirement that, when
the JSC prepares the draft of the annual review (by May first each year), it
should not only set forth “any specific recommendations for changes’ to
the MCM, but should in addition “include a concise statement of the basis
and purpose of any proposed change.”® Thiswas a healthy new addition
to the regulation, and should have begun to serve the purpose of providing
some rationale for the changes proposed. Unfortunately, a review of the

81. (continued)

Advisory Committee (pp. 25622-25) make it clear that the adoption of
the proposed rule is a matter on which reasonable minds can differ, and
makes it much easier for members of the public to make meaningful
comments. If itisdesirablefor therules of the highest military appellate
court to have its rules adopted with public notice and comment, it would
seem to be at least as desirable that the same benefits be available for the
adoption of changesto the military trial and intermediate appellate court
rules contained in the MCM.

82. 1996 DOD Directive, supra note 31. See also supra notes 47-52 and accompa-
nying text for the superseded 1985 directive.

83. 1996 DOD Directive, supra note 31, encl. 2, at E2.4.2.

84. Id. encl. 2, at E2.4.6.

85. Id.

86. See supra note 78.

87. 1996 DOD Directive, supra note 31, encl. 2, at E2.1.4.
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proposed amendments resulting from the three annual reviews conducted
since this 1996 DOD Directive was issued indicates that prior practice
remains unchanged. To the extent that one can find any indication at al of
the “basis and purpose” of the many changes proposed in the last three
years, it is the usual summary that traditionally has been prepared for
inclusion in the“Analysis’ section of the MCM. Thisistheidentical type
of statement that has been found “less than satisfactory”8 by the ABA to
alow for meaningful review and comment.°

What is perhaps most surprising is that, although the 1996 DOD
Directive “canceled” and superseded the 1985 version of the same direc-
tive, it isthe former version which—four years later—remains codified at
32 C.FR. Part 152. Thefailureto publish and file the directive in the Fed-
eral Register, and thus to update the Code of Federal Regulations, only
results in confusion as to what the current law and practice realy is. In
addition to publishing the procedures for amending the MCM in the CFR,
the DOD should consider placing them in the MCM itself, where they will
be readily available to the users of the Manual (who are the ones most
likely to have suggestions for change).

C. 2000—Changes to JSC Procedures Implement Most of Recommenda-
tion 115

In 1997 SCAFL proposed—and the ABA adopted—a second recom-
mendation (100)%® regarding MCM rule making, which, like the earlier
1995 Recommendation, was opposed by DOD. It has received no action.
Despite the lack of implementing action in DOD, the active consideration
of aspects of the military justice system by SCAFL continued, as did the
active dia ogue between SCAFL and DOD and the JSC.

In the spring of 1999, at its meeting in Groton, Connecticut, SCAFL
considered two versions of a proposed report and recommendation calling

88. See supra note 74 and accompanying text, and note 79.

89. See Notice of Proposed Amendments, 62 Fed. Reg. 24,640 (May 6, 1997);
Notice of Proposed Amendments, 63 Fed. Reg. 25,835 (May 11, 1998); Notice of Proposed
Amendments, 64 Fed. Reg. 27,761 (May 21, 1999). In addition to these three “Annual
Review” proposals, one additional proposal addressing the offense of adultery was promul-
gated on 14 August 1998. Notice of Proposed Amendments, 63 Fed. Reg. 43,687. This
proposal, while containing a statement of the reason for the proposal in general, also lacked
any statement of the “basis and purpose” for the actual changesto the MCM.

90. Seeinfra notes 100-125 and accompanying text.
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for Congress to use the occasion of the fiftieth anniversary of the enact-
ment of the UCM J as an appropriate occasion to require (or itself conduct)
a comprehensive review of the military justice system, something not
accomplished in many years. One version would have had the review
accomplished by Congress, the other by a diverse and broadly constituted
commission. The proposals were discussed, and the concept was prelimi-
narily adopted, subject to a revision of the report.”t At SCAFL’s next
meeting in August 1999, the proposal wastabled, and aredraft of the report
was ordered. In October 1999, at the SCAFL meeting in Washington,
D.C,

three of the five senior service attorneys were present at the
meeting and spoke strongly against the recommendation . . . as
unnecessary . . . [but] . . . the TIAGs indicated their belief that
there were things that could be done to address the concerns of
the ABA and legal commentators, and that they could do a better
job of seeking and accounting for public comments and propos-
asto modify the system. Specifically addressed were providing
asummary of comments received and the rational for not adopt-
ing suggested changes.®?

At the next SCAFL meeting, at the ABA mid-year meeting in Dallas
on 12 February 2000, during the discussion on the redrafted UCM Jreview
commission proposal, Major General Walter Huffman, The Judge Advo-
cate General (TJAG) of the Army, speaking for the service branch TIAGs,
announced that anew document (Internal Organization and Operating Pro-
cedures of the Joint Service Committee on Military Justice) had been
adopted that substantially modified the military rule-making process.%?
General Huffman announced the new proceduresin general terms, and dis-
tributed copies of the new regulation. The following, the most significant
of the new procedures, have been keyed to the relevant paragraphs of the
regulation set forth in the Appendix to this article:

91. See AMERICAN BAR AssocIATION, STANDING CoMMITTEE ON ARMED FORCES LAw,
AcenDA, Tab A (Aug. 7, 1999).

92. MiL. Just. Gaz. No. 71 (Nov. 1999).

93. The new regulation is reproduced in its entirety in the Appendix. See JSC 2000
ProcEDURES, supra note 39. Many of the procedures set forth in the new regulation closely
follow the earlier JSC 1980 Procedures and this document presumably supersedes the ear-
lier document. See JSC 1980 ProcebureEs, supra note 30.
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a. Anannual call for proposalswould be sent to appropriate enti-
ties, including the judiciary, trial and defense organizations,
judge advocate genera schoals, etc. [11111.B.1, 111.B.2.]

b. An invitation would be published in the Federal Register
inviting the public to submit proposals. [ 111.B.4, 11.A.6]

c. All proposals received would be acknowledged in writing. [
1.A.3]

d. All proposals received from the public would be acknowl-
edged in writing, [T 111.D.3.a.] and placed on the agenda for the
next meeting of the JSC. [ I11.D.3.b.] Theindividual or entity
submitting such a proposal would be naotified in writing whether
the JSC voted to decline the proposal as not within the JSC's
coghizance, to reject it, to tableit, or to accept it. [ 111.D.3.c.] (It
does not appear, however, that any statement of the reasons for
the JSC’s decision isrequired to be given as part of the notice.)

e. Except for those submitted by the DOD General Counsel or
the Code Committee (and presumably by the public), all propos-
alsarerequired to be signed by aresponsible official, [{111.D.1.]
and to contain “a summary of the problem, a discussion of vari-
ous solutions considered in addressing the problem, and a rec-
ommended solution viewed as best suited to solve the problem.”
[T111.D.2]

f. All proposals would be published for public comment in the
Federal Register “in accordance with DoDD 5500.17, Enclosure
2, paragraph E2.4.” [ 11.A.6.]%*

g. Comments received would be summarized, and an explana-
tion of JSC action to adopt or not to adopt suggested changes,
and the reasons why, will be prepared. Both will be publishedin
the Federal Register. [T11.A.7.]

94. Paragraph E2.4.2. of Enclosure 2to DOD Directive 5500.17 requiresthat in most
cases “[t]he full text of proposed changes, including analysis and discussion, shall be pub-
lished.” Presumably this“anaysis and discussion” would (it certainly should) include the
full rationale required to be submitted by § 111.D.2. of the new JSC procedures.
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As noted in favorable comments at the SCAFL meeting,® the new
regulations seem to substantially implement the ABA’s 1995 Recommen-
dation 115 calling for Administrative Procedure Act (APA)/Federa Regis-
ter-type rule making for MCM changes. Once effected, there should be no
noticeabl e difference in the processing of these rules and the processing of
other important federal rulesthat are subject to the APA (and which receive
full publication, with apreamble setting forth the background and rationale
for proposed rule changes, and which receive an accounting of the depart-
ment’s views of substantial comments received when promulgating final
rules).% After hearing these new procedures, and further discussion,
SCAFL elected to cancel further consideration of the proposal foraUCMJ
review commission.%”

The promulgation of this new regulation isagiant step forward in the
process of MCM rule making. The DOD had maintained for years that
such publication and accounting for action on proposalsis not required by
law.%® However, there is no prohibition to following procedures
equivalent to the APA rule-making procedures when appropriate,

95. See MiL. Just. Gaz. No. 75 (Feb. 2000).

96. Whether in fact the new JSC procedures will bring this rule-making processinto
harmony with other APA rule making has yet to be shown. An apparent divergence in the
JSC 2000 Procedures is that there is no obligation to set forth reasons for the initial JSC
action on a proposal submitted in response to a Federal Register invitation. Paragraph
111.D.3. addresses processing of proposals from other than DOD agencies and the Code
Committee. This paragraph states that the “ Chairman will acknowledge receipt of the pro-
posal inwriting.” Paragraph I11.D.3.b. requires the proposal to be* placed on the agenda of
the next JSC meeting and discussed according to procedures for new business [which pro-
videfour options: to declinethe proposal as not within the JSC’'s cognizance, reject it, table
it, or acceptit].” Paragraphlll.D.3.c. states: “Theindividual or agency submitting the pro-
posal shall be notified in writing whether the JSC voted to decline the proposal asnot within
the JSC's cognizance, reject it, tableit or accept it.” Thereis no requirement that there be
any reasons stated for the action taken. Thisseems, in light of the discussions at the SCAFL
meeting, and the intent in adopting the new procedures, to be an oversight in the new reg-
ulation—one which should be corrected.

97. MiL. Just. Gaz. No. 75 (Feb. 1999).

98. 5 U.S.C. § 553(a)(1) exempts “a military or foreign affairs function” from the
rule-making provisions of the Administrative Procedure Act. See generally Thomas R.
Folk, The Administrative Procedure Act and the Military Departments, 108 MiL. L. Rev.
135 (1985). Whether military court rule making, in the normal course of events, in peace-
time, properly fits within this exemption, has never been adjudicated. Whether court rules
for a system of justice such as this (which tries every manner of crime during both peace
and war, and has power to sentence offenders to death) ought to fit into this exemptionisa
question which can be addressed as a matter of public policy. It appearsthat that policy call
has now been made, and at least starting in 2000, the determination is that changes to the



264 MILITARY LAW REVIEW [Vol. 165

even if not strictly required, and to do so is not novel.*® For DOD
to do so in thisinstance is the right thing to do, and the department
and the military services should be recognized and credited for tak-
ing this step.

In view of the importance and public nature of the activity now set
forth in these operating procedures, however, some more formal mecha-
nism for promulgation should be chosen than the JSC's internal operating
procedures document, which is signed only by the members of the JSC.
These regulations ought to be more officially promulgated, such as by an
amendment to DOD Directive 5500.17. Thereafter, as noted in the prior
section, the DOD directive should be published in the CFR, and the proce-
dures should be placed in the MCM as well.

IV. Recommendations for the Future

Despite the recent changes and advances, the DOD and the JSC still
have before them at least two major recommendations for change to this
rule-making process that are designed to address deficiencies in the pro-
cess that were not addressed either by ABA Recommendation 115 or by
the recent February 2000 changes to the operating procedures. Until these
are serioudly studied, and until they are implemented in some substantial
form, this system will still not be adequate either to instill public confi-
dence or to ensure that the best rules are adopted.

A. 1997—ABA Recommendation 100

In February 1997, the ABA House of Delegates adopted Recommen-
dation 100, sponsored by SCAFL (along with a number of other entities).
Therecommendation called for amajor revision in the way the MCM rule-
making process was carried out and for changes to the entities responsible
for proposing changesto the MCM. The recommendation read as follows:

RESOLVED, That the American Bar Association recom-
mends that federal law be amended to model court-martia rule-
making procedures on those procedures used in proposing and

98. (continued) rulesfor this system of justice ought to—and henceforth will—follow
rule-making procedures essentially equivalent to those set forth in the APA. Itisclearly a
policy call that the ABA and other commentators should—as this one does—heartily

applaud.
99. See, e.g., supra note 81.
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amending other Federal court rules of practice, procedure, and
evidence by establishing:

() abroadly constituted advisory committee, includ-
ing public membership and including representatives of the bar,
the judiciary, and legal scholars, to consider and recommend
rules of procedure and evidence at courts-martial;

(2) amethod of adopting rules of procedure and evi-
dence at courts-martial which is generally consistent with court
rule-making procedures in Federal civilian courts;

(3) requirements for reporting to Congress [and] a
waiting period for rules of procedure and evidence at courts-
martial 1%

Clearly this recommendation represents a significant step past the
APA/Federal Register-type notice and comment rule making that had been
the thrust of SCAFL's recommendation two years earlier. It isimportant
to review how and why the issue had moved forward to a call for a new
rule-making process paralleling that in other federal courts, and the sub-
stantial devel opment that had occurred in the analysisby SCAFL members
of what was at the heart of the problem in MCM rule making.

Throughout 1995 and 1996, SCAFL had maintained an ongoing dia-
log with representatives of the JSC and the DOD general counsel’s office
regarding the MCM rule-making process and the issues raised by Recom-
mendation 115.191 As the discussions continued, it became clear that the
DOD was not disposed to implement Recommendation 115. The reissu-
ance of DOD Directive 5500.17 on 8 May 1996,192 with no mention of
Recommendation 115 morethan ayear after its adoption, made it apparent
that the DOD was unwilling to require the kind of explanations and ratio-
nale for MCM changes that the bar was seeking.

A variety of suggestions for improving the rule-making process con-
tinued to be discussed within SCAFL and with the representatives of the
DOD and the JSC. As these discussions progressed, an awareness devel-
oped within SCAFL that, even if Recommendation 115 were adopted, it
would not be able to solve the more fundamental problems inherent in the

100. ABA RecommENDATION 100 (adopted Feb. 1997).

101. ReporT To AccomPany REcoMMENDATION 100, at 4 (Feb. 1997) [hereinafter 1997
ABA ReproRT].

102. See supra notes 82-89 and accompanying text.
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JSC rule-making apparatus. Much earlier, SCAFL had been aware of (and
cited) the broad public notice and “on the record” comment process fol-
lowed by the advisory committees charged with recommending changesto
other federal court rules (such as the Federal Rules of Evidence, and the
Federal Rules of Criminal Procedure).1% |t was a short step beyond that
to look also at the composition of those advisory committees, which under
federal law were required to be composed of “members of the bench and
the professional bar and trial and appellate judges,”1%* and to realize that
the JSC did not fare well by comparison. SCAFL noted that the voting
membership of the JSC consists of only five members, one senior uni-
formed attorney for each service, and quoted from an “authoritative
source” that identified the JSC members as “the officers responsible for
criminal law in the armed forces.” 1% SCAFL noted also that “there is no
representation on the JSC from the bench or bar, including the defense bar,
from academia, or from the public generally.”% The broader advisory
committees employed in other federal rules “are designed to secure ‘as
broad an outlook and base as possible’ in studying and recommending
court rules and rules changes’ to the Supreme Court, the congressionally
authorized rule maker for such federal rules.197 Moreover, SCAFL
observed that the procedures followed by the JSC were not the “type of
open and public rule-making procedures established for the Federal court
rule-making process, which are designed to ingtill public confidence inthe
courts, as well as to insure that the best possible rules are adopted.” 108
Finally, the Committee observed that the other federal rules were required
to bereported to Congress, with *“an appropriate waiting period required to
ensure effective congressional oversight.”19° Because of these factors, the
Committee reached the conclusion that “the DOD process, even if modi-

103. Seesupranote 77.

104. 28 U.S.C. § 2073(8)(2) (2000). “The Advisory Committee on Criminal Rules
has 12 members from the bench, bar and academia, in addition to the chair, and is assisted
by areporter, a secretary and a liaison member.” 1997 ABA ReporT, supra note 101, n.9
(quoting West, Federal Civil Judicial Procedure and Rules, xxvii (1996 ed.)).

105. 1997 ABA RerorT, supra note 101, at 8 (setting forth verbatim the same quo-
tation from GiLLican & Leperer previously addressed). See supra note 35 and accompa:
nying text.

106. 1997 ABA ReroRrT, supra note 101, at n.3.

107. Id. at 2.

108. Id. at 2, 3.

109. Id. at 3. The MCM rules were, from 1950 until 1990, required to be reported to
Congress. However, “in 1990, as part of the Defense Authorization Act Pub. L. 101-510
and Title XI1I Reduction in Reporting Reguirements, Congress inexplicably repealed the
reporting requirement of Article 36, UCMJ.” Id. at 8.
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fied, would remain unable to provide the President with the benefits now
enjoyed in every other Federal court rule-making process.” 110

The 1997 ABA Report includes an extensive review of the back-
ground and policy considerations underlying the Rules Enabling Act and
related statutes'! under which thejudicial conference of the United States
and the federal rules advisory committees operate, and in which rules are
proposed in a process that is entirely “on the record,” with meetings
noticed in the Federal Register and open to the public, and with all papers,
proposals, minutes, and the like, available to the public.}1? The report
noted also that the federal rule-making process satisfies long published
ABA policy on the subject, but that the military process falls short.
SCAFL could find no military necessity justifying the current procedures,
and concluded that a similar process to that followed by the Federal Judi-
cial Conference and the federal court rules advisory committees would
substantially benefit the military rule-making process, result in better
rules, and enhance public confidencein the resulting rules, aswell asinthe
military justice system as awhole.!13

In reaching its recommendations, SCAFL did specifically consider
actions that could be taken by the DOD both to implement Recommenda-
tion 115 or to modify or expand the operation of the JSC. One option had
repeatedly surfaced and been given serious consideration by SCAFL: the
expansion of the JSC to include public members (as had been donein 1983
with the Code Committee).'** The Department of Defense and JSC repre-
sentatives vigorously opposed this option, arguing that the JSC was an
“internal” DOD committee, and that it would be inappropriate to add pub-
lic members, or to deprive DOD of thisinternal committee, which also was
tasked with proposing legislative proposals to amend the UCMJ. The
DOD and JSC also argued that there were Federal Advisory Committee
Act considerations,!'® and that an advisory committee with outside mem-

110. Id. at 4.

111. See eg., id. at 4; 28 U.S.C. §8§ 2071-2077, §8 331-335.

112. 1997 ABA ReporT, supra note 101, at 5-7, 9-10.

113. Id. at 11, 12.

114. SeePub. L. No. 98-209, § 12(a)(1) (1983) (amending 10 U.S.C. § 867(g)). This
1983 amendment, in addition to adding two public members to be appointed by the Secre-
tary of Defense, added the senior lawyer from both the Marine Corps and the Coast Guard
to the Code Committee, previously comprised only of the judges of the Court of Military
Appeals and The Judge Advocates General.

115. Some of the considerations advanced were the policy against the proliferation
of advisory committees, the cost, and the fact that such a committee would introduce addi-
tional delay into the process of adopting rule changes.
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bers was inappropriate for legidative or other internal DOD review func-
tions. SCAFL accepted the logic of this argument, and concluded that
what was needed was not an expanded internal committee, but rather asep-
arate advisory committee, similar to the other federal advisory committees,
which could draw from all sources in making proposals.116

SCAFL concluded that even full implementation of Recommendation
115 would be insufficient to address the concerns that now were evident.

The Standing Committee is how persuaded that a more funda-
mental change is necessary, consistent with the practice in Fed-
eral civilian courts. The present Recommendation does not
addressin any way the process employed within the Department
of Defense (DOD). Rather, it reflects the Standing Committee's
view that that DOD process, even if modified, would remain
unable to provide the President with the benefits now enjoyed
[by the Supreme Court as rulemaker] in every other Federal
court rule-making process.’

The DOD opposed the adoption of Recommendation 100 in the stron-
gest terms. 118 The DOD argued, inter alia, that the proposal would sub-
stantially lengthen the process with negligible value added, would
“burden, and hence diminish, the authority of the President, the DOD, and
the military departments,” ignored the unique expertise in the military
departments, and was unnecessary since the process “is not broken and
does not need mending.” ' In response to this letter, Colonel Frank
Moran, a retired Air Force judge advocate and the then-Chair of
SCAFL 120 specifically challenged the underlying premise that “the Presi-

116. Theoption of expanding the JSC to include other “internal” members, from the
military trial and/or appellate judiciary, or the military defense, was surfaced at the SCAFL
meeting in October 1999. “One TJAG raised the possibility of expanding the Joint Services
Committee widely considered to be currently understaffed, to include voting representa-
tives from the military judiciary and military defense bar.” MiL. Just. Gaz. No. 71 (Nov.
1999). Such an expansion, if implemented, would help to meet some of the concerns
regarding the limited and homogeneous membership of the JSC. Both this option, and the
possihility of putting public members on the JSC, were again raised at the February 2000
SCAFL meeting, but once again drew essentially negative responses from DOD and JSC
representatives.

117. 1997 ABA ReporT, supra note 101, at 4.

118. Letter from Judith A. Miller to N. Lee Cooper (President, ABA) (Jan. 21, 1997).
This letter was co-signed by the general counsels of each of the military departments, each
of the Judge Advocates General, and the Staff Judge Advocate to the Commandant, USMC.

119. Id. at 2.
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dent could not substantially benefit from additional expertise, including
that of this Association, in the process of military court rule making.” 11
He quoted at length from General Nelson's 1994 letter’?? in response to the
contention that the system was “not broken.” He confirmed that rather
than ignoring the expertise within the DOD, the committee had acknowl-
edged it, but questioned “the lack of breadth of the [JSC's] expertise,” and
reached the conclusion that the “breadth of expertise which will be avail-
able in an advisory committee will add substantial value to the consider-
able (but limited) perspectives of the military members of the JSC.”123
Rather than diminishing the President’s power, that power would be effec-
tively enhanced, since “the resultant rules forwarded for consideration . . .
would be of higher quality, and would come with full and public consider-
ation and justification.”1?* In summary, and against the remaining argu-
ments, Colonel Moran concluded definitively:

| feel strongly that the military rule-making process desperately
needs expanded perspectives and experience by the addition of
military and civilian counsel and judges, and academicians, all
who may have substantial experiencein military law. The adop-
tion of a more open process modeled on one that has worked so
successfully in other federal courtsisbound to improvethefinal
product and enhance the President’s court-martial rule-making
function.'®

When the debating was concluded, the House of Delegates adopted
the proposal. To date, there has been no apparent change to the position of
the DOD on the recommendation.

B. General Hodson's 1973 Call for a Military Judicial Conference

What the SCAFL proposal did not do is precisely define how its mil-
itary rules advisory committee would interact with the JSC, and how it
would fit into the structure of presidential rule making. What is clear is

120. Letter from Francis S. Moran, Jr. to N. Lee Cooper (Jan. 27, 1997) [hereinafter
Moran Letter].

121. Id. at 1.

122. See supra note 67 and accompanying text.

123. Moran Letter, supra note 120, at 2.

124. Id. a 3.

125. I1d.



270 MILITARY LAW REVIEW [Vol. 165

that under this proposal, the President’s authority to act asrule maker, both
under statute and under broader constitutional authority, would be
unchanged.'?® SCAFL believed its proposal “would complement the
expertise of the Joint Service Committee,” 127 and that the “President in
exercising his congressionally authorized rule-making for courts-martial
should be afforded the benefits of participation and assistance of the civil-
ian professional bar as well as the military professional bar, in a public
rule-making process.” 1?2 The clearest statement of the interrelationships
comes from Colonel Moran's response to the DOD General Counsel:

The only thing that will change is that all proposed rules,
whether proposed within DOD or from without, would be con-
sidered by abroadly constituted committee which would bring to
the table considerably more breadth and expertise than is now
the case, and that the resultant rules forwarded for consideration
within the administration for implementation by the President
would be of higher quality, and would come with full and public
consideration and justification. The President’s authority would
be no less than were he to create an advisory committee under
current authority for that purpose.12

Nowhere in the reports or discussions of SCAFL, over the two-year
period that the 1997 ABA Report was developed, is there any mention of
General Hodson's earlier recommendation that “a Military Judicial Con-
ference, headed by the Chief Judge of the Court of Military Appeas, be
established and given power to prescribe rules of procedure and evi-
dence,” % and it is clear that the committee was unaware of it. Had the
members known of this proposal, there is no doubt that it would have been
given consideration, and would have been cited as persuasive authority in

126. “The President’sauthority isunchanged.” Id. SCAFL made no specific recom-
mendation to change Article 36, UCMJ, but Colonel Moran noted that “[t]he President’s
authority would be no less than were he to create an advisory committee under current
authority for that purpose. In fact, the Recommendation contemplates a statutory commit-
tee in part due to refusal of DOD in the past to consider and recommend that such a com-
mittee be established.” Id.

127. 1997 ABA RerorT, supra note 101, at 11.

128. Id. at 11-12. The Report immediately thereafter lists the benefits of this pro-
posal: “Both the quality of the resulting military court rules, and the public's confidence in
military justice will be enhanced. The military court rule-making process will then be
deserving of the same respect and public confidence presently accorded rules for civilian
Federal courts.” Id. at 12.

129. Moran Letter, supra note 120, at 3.

130. Hodson, supra note 8, at 605.
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support of the principles underlying their proposal. Perhapsmore, SCAFL
may well have modified its proposal to usethe same“military judicial con-
ference” language used by General Hodson. Thetwo proposals seem to be
identical in their intended effect, aswell asin virtually al of their particu-
lars. Indeed, while SCAFL in calling for arules advisory committee never
took the next step to call for a “military judicial conference,” its report
spends several pages setting forth the statutes and policy underlying the
Rules Enabling Act and the related statutes which authorized the advisory
committees formed within the structure of the Federal Judicial Conference.
SCAFL identified this federal structure as the model for its proposed
changesto military court rule making. SCAFL called for the establishment
of an advisory committee with precisely the same broad composition and
open and public rule-making procedures as are followed by the federal
rules advisory committees.

Regrettably, General Hodson did not devel op his recommendation for
a military judicial conference in any detail. One can surmise, however,
from his use of the term “judicial conference” that what he envisioned is
exactly that same sort of structure that has been in place at least since 1958
inthecivilian court rule-making process.3! A review of that process, both
as set forth in the 1997 ABA report and in other sources, indicates that
General Hodson's proposal is entirely consistent with that of SCAFL, but
adds the judicial conference element, allowing for a more clear under-
standing of how the SCAFL recommendation could be implemented.
Application to the military of asimilar judicial conference structureto that
employed in the federal court arena would clearly define the place of the
military court rules advisory committee in the overall structure.

Under the civilian model, the Supreme Court is the rule maker, and
acts on recommended changeswhich areinitially devel oped by one of five
advisory committees, are then reviewed by the “standing committee”
(Committee on Rules of Practice and Procedure), and thereafter reviewed
and approved by thejudicial conference.’*? “The Standing Committee and
the various advisory committees are composed of federal judges, practic-
ing lawyers, law professors, state chief justices, and representatives of the

131. See WEsT, FeperaL Civit JubiciAL PRoceEDURE AND RULES ix (1999).

132. ApminisTRATIVE OFrice oF THE U.S. CourTs, THE FEDERAL RULES OF PRACTICE AND
Procepure (1993) [hereinafter FEperaL RuLEs PampHLET]. This pamphlet, produced by the
Administrative Office, sets forth a concise summary of the rule-making structure and pro-
cess. With only one advisory committee in the military structure, the need for the level of
review provided by the “ Standing Committee” would disappear, as would the need for the
Standing Committee itself.
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Department of Justice.” 13 The committees have the assistance of the Sup-
port Office of the Administrative Office of the U.S. Courts.’3* The process
followed by the advisory committeesistotally open and “on therecord.” 13
The entire process “ demands exacting and meticulous care,” is “time-con-
suming,” 136 and involves a“minimum of seven stages of formal comment

133. Id. “Each Committee has areporter, a prominent law professor, who is respon-
sible for coordinating the committee’s agenda and drafting appropriate amendments to the
rules and explanatory committee notes.” 1d. A military rules advisory committee would
presumably have a similarly qualified reporter. It is also assumed that the DOD would be
prominently represented, along with the DOJ.

134. A military rules advisory committee would need to have adequate administra-
tive support. Such support could be provided by the military judicia conference, either
independently or perhaps through arrangement with the Support Office of the Administra-
tive Office of the U.S. Courts. Indeed, it would appear that some savings of resources and
some gleaning of expertise could be had by the latter arrangement. In previous studies
regarding the military justice system, it has normally been DOD that has supplied admin-
istrative support. Asthe entity which represents a party in all litigation in this system, and
that administers the system within the services, it would seem appropriate that DOD not be
the entity tasked to provide administrative support. (Itisnoted that DOJ does not serve the
role of support agency to the Federal Judicial Conference.) On the other hand, DOD pro-
vides administrative support to the Court of Appealsfor the Armed Forces, apparently with
no suggestion that this would be a function better served by the Administrative Office of
the U.S. Courts or an equivalent body.

135.

Meetings of the rules committees are open to the public and are widely
announced. All records of the committees, including minutes of com-
mittee meetings, suggestions and comments submitted by the public,
statements of witnesses, transcripts of public hearings, and memoranda
prepared by the reporters, are public and are maintained by the secretary.
Copies of the rules and proposed amendments are available from the
Rules Committee Support Office.

FeperaL RuLEs PampHLET, supra note 132. Contrast the closed nature of the pro-
cess by the current military court rules committee, the JSC.

136. Asaresult of thiscareful process, it “usually takestwo to three yearsfor asug-
gestion to be enacted asarule.” Id. This period might on first glance seem too long for
military rulesthat may have to be amended quickly to adapt to changing (for example, war-
time) circumstances. However, it took two yearsto prepare the changes that resulted in the
Military Rules of Evidence, and four yearsto prepare the changes that substituted the Rules
for Courts-Martial and the rest of the new MCM in 1984 for the prior narrative version. In
addition, it typically now takes two years (or often much more) to enact changes under the
current process. For example, rulesimplemented in Executive Order (E.O.) 12,888 signed
by President Clinton on 23 December 1993, were originally noticed to the public on 29 June
1990. 55 Fed. Reg. 26,740. This amounts to a three-and-one-half year delay from initial
notice of proposed rulesto enactment. The delay is actually considerably longer. Theini-
tial notice to the public does not constitute the beginning of the process, but is actually the
end of the JSC process, and reflects the judgment of the JSC that the rules, initidly pro-
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and review.” 137 However, because there would be but one rules advisory
committeein amilitary judicial conference model, there would be no need
for the coordinating functions of a “standing committee,” and this step
would be unnecessary. Accordingly, what looks like a lengthy process
should actually be somewhat shorter in the military judicial conference
structure.

The SCAFL proposal to add “three critical features’ to the current
practice (“an advisory group with broad representation, . . . abroad, public
rule-making method, . . . [and] meaningful congressional oversight”138)
melds seamlessly into Hodson's proposal for amilitary judicial conference
patterned after the civilian judicial conference model.®® It would, how-
ever, necessitate certain changes to current practice.

Under the current scheme, the only statutory requirement to review
the military justice system is placed on the Code Committee.1*® The JSC
has no statutory mandate to conduct an annual review.'#! It is envisioned
that the military judicial conference, once created, would be given the stat-

136. (continued) posed on earlier dates (which are not made available to the public)
ought to be adopted. Other recent ruleshave experienced lengthy delaysaswell. For exam-
ple, rulesimplemented by E.O. 12960 on 12 May 1995, were originally noticed to the pub-
licon 14 April 1993 (58 Fed. Reg. 19,409) or on 14 April 1994 (59 Fed. Reg. 17,771). The
conclusion to be drawn isthat the civilian process, awell-ordered one, actually might result
in rules being enacted more swiftly than has been the common experience under the current
practice. The President’s authority to bypass the usual process, and to implement rules on
an emergency basis, would remain intact.

137. 1- Initial consideration, 2- Publication and public comment, 3- Consideration
of public comment and final approval by the Advisory Committee, 4- Approval by the
Standing Committee, 5- Judicial Conference approval, 6- Supreme Court approval, and 7-
Congressional review. FeberaL RuLEs PAMPHLET, supra note 132.

138. 1997 ABA ReporT, supra note 101, at 11.

139. SCAFL concluded that a military rule-making process modeled on the civilian
model “which has worked so successfully . . . is bound to improve the final product and
enhance the President’s court-martial rule-making function.” Moran Letter, supra note
120, at 3.

140. 10 U.S.C. § 946(a) requires the Code Committee to conduct “an annual com-
prehensive survey of the operation of this chapter.” The Code Committeeis comprised of
the judges of the Court of Appealsfor the Armed Forces, the Judge Advocates General of
the Army, Navy, and Air Force, the Chief Counsel of the Coast Guard, the Staff Judge
Advocate to the Commandant of the Marine Corps, and two members of the public
appointed for three-year terms by the Secretary of Defense. 10 U.S.C. § 946(b), (d).

141. The JSC's authority and mandate derive from DOD Directive 5500.17, which
implementsthe provision in E.O. 12473 that requires that the Secretary of Defense conduct
an Annual Review and recommend appropriate amendments. See supra note 46 and accom-
panying text.
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utory task of conducting an annual review/comprehensive survey of the
operation of the military justice system, and that the mechanism to accom-
plish that would be patterned after 28 U.S.C. 331, the statute that setsforth
the Federal Judicial Conference functions, including that of carrying on a
“continuous study of the operation and effect of the . . . rules of practice
and procedure.” The DOD and the JSC would be represented on the advi-
sory committee, just as the Department of Justice (DOJ) is currently rep-
resented on the various federal rules advisory committees and the standing
committee.**? Concerning the membership of the military judicial confer-
ence, consideration should be given to including, in addition to judges
from Court of Appea sfor the Armed Forces, other military trial and appel-
late judges, and trial and appellate judges from the federal system.

With such a military judicial conference model, the JSC would pre-
sumably continueits present functions, operating as an internal DOD com-
mittee, and its proposals for changes to the MCM would be forwarded,
along with those of other proposers, to the advisory committee, similar to
the way the DOJ now makes proposals to the federal rules advisory com-
mittees. The advisory committee would in due course make recommenda-
tionsdirectly to themilitary judicial conference. Oncethe military judicia
conference completed its review, it would make its recommendations to
the President as rule maker. Once approved by the President, the rules
would be reported to Congress'*? prior to implementation. The precise
mechanism for issuing the final rule could be through promulgation of an
executive order, or by other mechanism set forth by statute. As noted
above, though this process sounds lengthy, it should be less so than the fed-
eral rules process, which is accomplished in a two-to-three-year time
frame from initial proposal to rule implementation.144

The SCAFL proposal, merged with the almost identical but more
complete Hodson proposal, presents an appropriate and needed improve-
ment that will provide significant benefitsto the President asmilitary court
rule maker, will result in better rules, and will enhance the stature of the
military justice system and the credibility of its rule-making process. No
good reason exists not to implement this proposal .14°

142. See WEsrT, supra note 131, at xvii-xix.

143. 1n 1990, the requirement that amendments to the MCM be reported to Congress
wasremoved. Seesupranote109. Surely, reporting rulesfor court-martial to the Congress
should riseto alevel of importance that would exclude their elimination as a mere “ paper-
work reduction” measure, as occurred here.

144. See supra notes 136-137 and accompanying and following text.

145. Such a mechanism as outlined would not likely relieve DOD of responsibility
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V. Conclusion

There can be no doubt that the military rule-making process has been
inastate of evolutionin thefifty years since enactment of Article 36 as part
of the original UCMJ. That process has accelerated since 1978, and par-
ticularly since 1993. It took aquantum leap forward in February 2000 with
the announcement of the new procedures for involving the public in a
much more meaningful and accountableway. The process of changeinthe
military court rule-making process is a dynamic one indeed.

Just as clearly, there can be no doubt that the process of change can,
ought to, and will continue. The moveto full-text publication of proposed
changes, to public hearings, and now to accounting for public proposals
has been dynamic and helpful. However, thereisstill no clear or enforce-
able mechanism to make available to the public the contents and justifica-
tionsfor the majority of proposalsthat areinitiated: those generated within
the DOD. Thisisaserious flaw in the current regulations. An open pro-
cessthat would allow for access not only to all proposals—but to their jus-
tifications and explanations as well—would clearly be a huge
improvement.146

Similarly, the minutes of the meetings of the JSC (and of its working
group) and the decisions on proposals generated within the JSC and the
DOD remain unavailable to the public. The process, though vastly
improved, still remains largely a secret one. In addition, the membership
of the JSC continues to be the five officers chiefly responsible for the
administration of military justicein the five services. The breadth of per-
spective available from judges and counsel, and from academia and the
public, is not available during the decision-making process. As noted by
SCAFL, even full compliancewith the 1995 ABA recommendation calling

145. for being the prime proposer of amendments to the MCM, but would limit the
amount of direct control that the Department could exercise over the process and over the
ultimate rules adopted. The influence of DOD, however, would likely be only marginally
reduced. As reported by Professor David Schlueter at the November 1999 meeting of
SCAFL in Washington, D.C., the DOJ is the “800 pound gorilla’ in the Federal Criminal
Procedure Rules Advisory Committee rule-making process, and it is rare and difficult for
any amendments to be adopted without DOJ support. It is expected that DOD would be
well represented on the advisory committee (as would DOJ) and would exercise similar
influence. (Professor Schlueter serves not only as a member of SCAFL, but serves as the
reporter for the Federal Criminal Procedure Rules Advisory Committee. WEst, supra note
131, at xix.)

146. Such a change would provide full implementation of ABA Recommendation
115.
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for rule-making along APA/Federal Register lines would still leave the
system unable to meet the goals set forth in virtually every policy state-
ment from Congress or the ABA regarding court rule-making.

The process of change must continue to go forward. Twenty-seven
years ago, one of the most renowned and respected students of this system
recommended an extraordinary series of changes, including one to address
the rule-making problem through the adoption of a military judicial
conference. Twenty-four years later, unaware of his recommendation, the
primary bar committee reviewing this system, comprised of very experi-
enced present and former (mostly retired) military judge advocates, recom-
mended changes along almost identical lines. General Hodson was no
doubt atrue visionary, and athinker ahead of histime. Perhaps these pro-
posals were far “out in front” a quarter-century ago; that can no longer be
said. These are changesthat need now to be given serious consideration—
and to be implemented—nby the policy makers and lawmakers who govern
and operate this system.

Just as change isinevitable in the UCMJ and in the various rules con-
tained inthe MCM, so also ischangeinevitable in the process by which the
UCMJ and the MCM are modified. The process, like the rubrics it pro-
duces, isa“work in progress.” Asreview and consideration of the process
of military court rule-making goes forward, one can only hope that it will
not be very long before these reforms are adopted, thereby allowing the
system to evolveinto onewhich will provide greatly enhanced integrity for
the system, along with vastly increased public confidence. The final
words of SCAFL in its 1997 ABA report4/

147. 1997 ABA RepoRrT, supra note 101, at 12.
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APPENDIX

Internal Organization and Operating Procedures of the
Joint Service Committee on Military Justice

I. Purpose. These operating procedures govern the operation of the Department of Defense
(DoD) Joint Service Committee (JSC) on Military Justice. They are permitted by DoD
Directive 5500.17, Role and Responsibilities of the Joint Service Committee (JSC) on Mil-
itary Justice (May 8, 1996), Enclosure 2, paragraph E2.5.1.

Il. Organization. The JSC Voting Group is headed by the Chairman. The chairmanship
rotates biennially among the Services in the order Army, Air Force, Marine Corps, Navy
and Coast Guard. An Executive Secretary is provided by the Chairman’'s Service. The
Executive Secretary normally chairs the Working Group.

A. Duties of the Executive Secretary. The Executive Secretary is responsible for the gen-
eral administration of the JSC including, but not limited to, the following:

1. Preparation of the agenda for each meeting;

2. Natification of the representatives of the JSC of each meeting, including
forwarding agenda and copies of proposals, at |east one week prior to the meet-

ing;

3. Receipt and acknowledgement of and accounting for all proposals for con-
sideration by the JSC. A log of the proposals on hand, with appropriate col-
umns indicating date received, date acknowledged and current status, shall be
maintained. Copies of the log shall be distributed and representatives briefed,
as necessary, to keep them current on proposals before the Committee;

4. Preparation of the minutes of each meeting’s proposals,

5. Maintenance of files on all proposals received and all minutes of the Com-
mittee;

6. Arranging for publication in the Federal Register of proposalsin accordance
with DODD 5500.17, Enclosure 2, paragraph E2.4; the same notice shall
include an invitation for members of the public to submit proposals for consid-
eration in the next annual review cycle;

7. Summarizing comments received during the public comment period, pro-
viding an explanation of action taken, and arranging for publication of both in
the Federal Register after coordination with the Office of the General Counsel,
DOD; and

8. Such other actions as may be directed by the Chairman.
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B. Duties of the Working Group. The Working Group consists of representatives of the
Army, Navy, Air Force, Marine Corps, Coast Guard and the non-voting member of the
Court of Appeals of the Armed Forces. It assists the Voting Group in staffing various pro-
posals. It conducts studies of proposalsand other military justice related topicsat the direc-
tion of the Voting Group, and makes reports to the Voting Group, as directed.

I11. Operating Procedures. The following operating procedures are hereby established:
A. Annua Review Cycle: Each annual review cycle beginson 1 May. Changes proposed

by the JSC shall be forwarded to the General Counsel, DaD, for action in accordance with
the provisions of DoDD 5500.17 not later than the following 1 May.

B. Call for Proposals:

1. By not later than 31 January each year, JSC Service representatives shall
ensure that a solicitation for proposals is sent to appropriate agencies within
their respective services.

2. Such agencies shall include, but are not limited to, the judiciary, trial and
defense organizations, and judge advocate general schools.

3. Upon receipt of proposals from service agencies, each JSC representative
shall review al proposals received and sponsor proposals, as appropriate, to the
JSC for consideration in the next annual review cycle beginning on 1 May.

4. Members of the public will be invited to submit proposals via notice in the
Federal Register, in accordance with the procedures set forth in Sections |1 A(6)
and 111 D(3).

C. Mestings:

1. TheJSC shall meet at the call of the Chairman, or on the request of two mem-
bers of the JSC.

2. Unless good reason exists to the contrary, each member shall be notified in
writing of ameeting. Each notification shall include an agenda of the meeting
and copies of proposals on which avote will be taken.

3. The Chairman shall preside and conduct the meeting normally in the follow-
ing sequence:

a. The minutes of the last meeting shall be approved by amajority vote.

b. Old business shall be discussed and disposed of in the same manner
as new business.

¢. New business shall be discussed and appropriate action taken. Except
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where a member has not received a copy of a proposal at least one week in
advance of the meeting and declines to waive that right, the JSC shall, by a
majority vote, take one of the following actions on all proposals:

(1) declineto consider as not within the JSC's cognizance;
(2) reject the proposdl;

(3) table the proposal (a tabled proposal shall be accepted or rejected
within 6 months after it istabled); or

(4) accept the proposal assigning it one of the following priorities:
(@ | (action shall be completed within three months);
(b) I (action shall be completed within six months);
(c) 1 (action shall be completed within one year).

4. A proposal deferred by a member due to insufficient notification shall nor-
mally be considered at the next Voting Group meeting.

5. The Working Group report on the status of each proposal referred to it shall
be considered. The Chairman of the JSC may, at his or her discretion, grant an
extension of up to 30 days from any priority deadline. Longer extensions shall
be approved by a majority of the JSC.

6. Minutes for each Voting Group and Working Group meeting shall be pre-
pared by the Executive Secretary and forwarded to each representative within
seven working days. The minutes shall contain, at a minimum, persons attend-
ing the meeting, a summary of the matters considered and every action taken on
aproposal.

D. Proposals:

1. Except for mattersreferred by the Code Committee or the DoD General
Counsel, each proposal forwarded for consideration by the JSC shall bein
writing signed by a (voting/non-voting) member of the JSC, the Judge Advo-
cate Genera of aservice of the armed forces, the General Counsel of the
Department of Transportation, the Chief Counsel of the Coast Guard, or Staff
Judge Advocate to the Commandant of the Marine Corps.

2. The proposal shall contain a summary of the problem, adiscussion of var-
ious solutions considered in addressing the problem, and a recommended
solution viewed as best suited to solve the problem. The proposal shall be
sent to the Executive Secretary for inclusion in the agenda for the next meet-
ing of the JSC.
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3. Proposalsreceived from individuals or organizations other than DOD
agenciesand the Code Committee shall bedealt within thefollowing manner:

a. The Chairman will acknowledge receipt of the proposal in writing.

b. The proposal shall be placed on the agenda of the next JSC meeting
and discussed according to the procedures outlined for new business in
Section 111 C(3)(c) above.

c. Theindividua or agency submitting the proposal shall be notified in
writing whether the JSC voted to decline the proposal as not within the
JSC’s cognizance, reject it, table it or accept it.

E. Public Comment: Each service representative shall ensure that appropriate agencies
within their respective services are notified when proposals are placed in the Federal Reg-
ister for public comment.

F. Record Keeping. The Army, as Executive Agent for the JSC, shall establish and main-
tain a system of records for the JSC. As internal working documents, these records are
exempt from disclosure under the Freedom of Information Act.

At minimum, records shall be identified by calendar year, whether Voting or Working
Group, and subject. The Executive Secretary shall coordinate with the Executive Agent to
insure that files and documents maintained by the him or her are delivered to the Executive
Agent for inclusion in the system of records.

Signed this 2nd day of March, 2000.

JOHN C. GREENHAUGH, KENNETH R. BRYANT
COL, JA, USA CAPT, JAGC, USN

Army Representative Navy Representative
JAMESW. RUSSELL, Il MARC W. FISHER, JR.
COL, USAF LtCol, USMC

Air Force Representative Marine Corps Representative

JAMES R. MONGOLD
CAPT, USCG
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Coast Guard Representative
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