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STALKING AND THE MILITARY:

A PROPOSAL TO ADD AN ANTI-STALKING PROVISION
TO ARTICLE 134, UNIFORM CODE OF MILITARY
JUSTICE

MAJOR JoANNE PT. ELbriDGE!

[T]hereisan [] epidemic that is spreading across this country,
anditiscalled stalking. It may come asa shock to my colleagues
that today the leading cause of injury among American women
is being beaten by a man. And nationally an estimated 4 million
men kill or violently attack the women they live with or date.?

—Senator William Cohen, 1992

Thisis Fort Campbell, home of the Army’s elite air assault divi-
sion. In just the past two years, three soldiers stationed here
have been charged with killing their wives or girlfriends. One of
the victims was Ronnie Spence, murdered by her ex-fiance, Ser-
geant Bill Coffin, in front of their baby daughter in their trailer
home near the Army post . . . . Domestic violence casesinvolving
Fort Campbell soldiers routinely show up in [Kentucky Chief
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District] Judge MacDonald's courtroom, and he says Army com-
manders routinely ignore his court orders that are supposed to
protect abused spouses. In the case of Ronnie Spence, the judge
had issued this emergency protective order requiring Sergeant
Coffin to tay at least a mile away from Spence at all times. But
Coffin violated that order the day he drove off the Army post and
killed her.3
—CBS correspondent Bill Bradley, 1999

I. Introduction

Stalking is harassing or threatening behavior directed by one person
toward another. A stalker will frequently follow the targeted person and
direct repeated and unwanted communications, such as letters and tele-
phone calls, to the targeted person or that person’s family.* These behav-
iors may escalate to threats against the person or the person’s family, and
they may be precursors to violence that will culminate in assault or mur-
der.®> Stalking is an epidemic that affects hundreds of thousands of ordi-
nary people every year.® Annually, stalkers victimize more than one
million women.” More than ten million American women and men report
that someone has stalked them at some point during their lifetime.®

To combat criminal stalking, all fifty states and the District of Colum-
bia passed anti-stalking statutes® between 1990 and 1994. Congress
enacted alaw to protect victims of interstate stalking in 1996.1° The mili-

3. 60 Minutes: TheWar at Home (CBStelevision broadcast, Jan. 17, 1999) [herein-
after 60 Minutes] (transcript on file with author).

4. DeP'T oF Justice, Orrice oF JusTice PoLicy, VioLENCE AGAINST WOMEN GRANTS
OFrIcE, STALKING AND DomEsTIC VIoLENCE: THE THIRD ANNUAL RePoRT To CoNGRESS UNDER
THE VioLENCE AcaiNsT WoMmeN AcT, ch. 1 (1998), available at <http://www.0jp.usdoj.gov/
vawo/grants/stalk98> [hereinafter STALKING AND DoMESTIC VIOLENCE].

5. Id.

6. GaviN DE BECKER, THE GIFT oF FeaR 25 (1997).

7. Women are three times more likely to be stalked than raped. SraLkING AND
DowmesTic VioLENCE, supra note 4. Stalking is also closely linked to domestic violence.
DepP' 1 oF Justice, OFrice oF JusTiCE ProcrAMS, NATIONAL INSTITUTE oF JusTice, DoMESTIC
VIOLENCE, STALKING, AND ANTISTALKING LEGISLATION: ANNUAL ReEPORT To CoNGRESS, MARCH
1996, ch. 1, available at <http://www.ojp.usdoj.gov/ocpa/94Guides/'DomVioal/> [hereinaf-
ter ANTI-STALKING LEGISLATION].

8. SraLkiNG AND DomEsTIC VIOLENCE, supra note 4.

9. Id.

10. 18 U.S.C. § 2261A (2000).
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tary, though not immune from the societal issues of stalking and domestic
violence, currently has no specific provision in the Uniform Code of Mil-
itary Justice™* (UCMJ) that makes stalking a crime.

This article reviews the increasing prevalence of stalking as a crime
in society and addresses the unigue nature of stalking offenses. It exam-
ines the enactment of anti-stalking legislation by the states and the federal
government. The article discusses stalking within the military, including
recent cases and charging practices, and notes the need for amilitary anti-
stalking provision. Thisarticle recommends an amendment to the Manual
for Courts-Martial? and proposes a specification for an anti-stalking pro-
vision under Article 134, UCMJ.

I1. Stalkingin Society
A. Nature of Stalking Offenses

Stalking isanissue of current societal concern, from the halls of Con-
gress!3 to newspapers'* and prime time television.'®> One psychiatrist with
experience as a stalking victim describes stalking as social terrorism.®
“Stalking generally refersto harassing or threatening behavior that an indi-
vidual engages in repeatedly, such as following a person, appearing at a
person’s home or place of business, making harassing phone calls, leaving
written messages or objects, or vandalizing a person’s property.”’ These
actions may, but do not necessarily, include threats of injury or other harm
and may, but not necessarily, signal future violence.® Although not every
stalker overtly threatens the victim, a stalker’s course of conduct—by its

11. See 10 U.S.C. §8 801-964 (2000).

12. ManNuAL For CourTs-MARTIAL, UNITED StaTES (1998) [hereinafter MCM].

13. Stalking Prevention and Victim Protection Act of 2000, S. 2011, 106th Cong.
(2000) (proposing amendment of Title 18, United States Code, to expand the prohibition on
stalking); Federa Jennifer Act, H.R. 3270, 106th Cong. (1999) (proposing enhancement of
penalties for stalking a minor).

14. “Theresa,” My So-Called Salker: Negotiations with Fear, Obsession, and the
D.C. Police, WasH. City Paper, Oct. 8, 1999, at 22; Liza Mundy, A Story for the Slent,
WasH. Post, Dec. 5, 1999 (Magazine), at 6.

15. LarryKing Live (CNN television broadcast, Jan. 5, 2000); Investigative Reports,
Love Chronicles (A& E television broadcast, Jan. 22, 2000).

16. Dr. Doreen OrioN, | KNow You ReaLLY Love ME: A PsyCHIATRIST'S ACCOUNT OF
STALKING AND OBsessiVE Love 29-30 (1997).

17. StaLkING AND DoMEsTIC VIOLENCE, Supra note 4.

18. Id.
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very repetition—causes the victim to feel fear. According to the Depart-
ment of Justice’s 1996 Report to Congress, stalking behavior is character-
ized by the repetition of certain actions accompanied by the intent to cause
fear:

Stalking is adistinctive form of criminal activity composed of a
series of actions (rather than a single act) that taken individually
might constitute legal behavior. For example, sending flowers,
writing love notes, and waiting for someone outside her place of
work are actionsthat, on their own, are not criminal. When these
actions are coupled with an intent to instill fear or injury, how-
ever, they may constitute a pattern of behavior that isillegal .2

Typically, astalker’s behavior escalates from merely annoying to seriously
threatening. Over time, astalker’s actions can become “ obsessive, danger-
ous, violent, and potentially fatal.”2°

1. Typesof Salking

Stalking may occur between people who know each well or people
who do not know each other at all: “The motivations for stalking cover a
wide range of desires for contact and control, obsession, jealousy, and
anger—and stem from thereal or imagined relationship between thevictim
and the stalker.”?! Based on the relationship with the victim, stalkers gen-
eraly fall within one of three categories. intimates or former intimates,
acquaintances, or strangers.?> Because research in this areais still in its
infancy, very little information is available to predict who will become a
stalker, particularly in acquaintance or stranger stalking cases.?

2. National Salking Survey

The National Institute of Justice and the Centers for Disease Control
and Prevention sponsored the first national study on stalking in the United
States from November 1995 to May 1996.2* Researchers obtained data for

19. ANTI-STALKING LEGISLATION, Supra note 7, intro.

20. Id. ch. 2.

21. 1d.

22. 1d.; SraLking AND DomEesTic VioLENCE, supra note 4, intro.

23. Sracking AND DomEsTic VioLENCE, supra note 4, intro.

24. PatriciA TJAaDEN & NANCY THOENNES, STALKING IN AMERICA: FINDINGS FROM THE
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the study, known as the National Violence Against Women (NVAW) Sur-
vey, from a nationally representative telephone survey of 8000 American
women and 8000 American men.?®> The NVAW Survey consisted of
detailed questions about the survey participants’ experiences with vio-
lence, including stalking.?® The survey “defing[d] stalking as ‘a course of
conduct directed at a specific person that involves repeated visual or phys-
ical proximity, nonconsensual communication, or verbal, written, or
implied threats, or a combination thereof, that would cause a reasonable
person fear,” with repeated meaning on two or more occasions.” %’

The NVAW Survey found that more than ten million Americans—
over eight million women and two million men—had been stalked at some
timein their lives.?® Women are the primary victims of stalking, and men
are the primary perpetrators.?® The NVAW Survey confirmed that most
stalking victims know their assailants.® Young adults are the population

24. (continued) NaTioNAL VioLence AcainsT WomEN Survey 15 (1998). “Prior to
this study, empirical data on the prevalence and characteristics of stalking in the genera
population were virtually nonexistent.” 1d. at 13. The survey addressed such questions as,
“How much stalking istherein the United States? Who stalks whom? How often do stalk-
ers overtly threaten their victims? How often is stalking reported to the police? What are
the psychological and social consequencesof stalking?’ Id. at 1. The NVAW Survey made
seven policy recommendations: (1) Treat stalking as the significant social problem that it
is; (2) Drop credible threat requirements from anti-stalking statutes; (3) Focus future
research on intimate and acquaintance stalking, not celebrity stalking; (4) Train criminal
justice practitioners and personnel on the safety needs of stalking victims; (5) Study the
efficacy of formal law enforcement measures, such as restraining orders, and informal
interventions, such as police warnings; (6) Train mental health professionals on the appro-
priate treatment of stalking victims; and (7) Include address confidentiality programs as
part of anti-stalking and victim protection strategies. Id. at 13-14.

25. Id. at 1, 15-16 (Survey Methodology and Demographic Description of the Sam-
ple), 17 (Survey Screening Questions).

26. Id.at1,17.

27. Id. a 2 (emphasisin original).

28. Id. at 3. Put differently, one out of twelve American women (eight percent) and
one in forty-five American men (two percent) have been stalked during their lives, based
on 1995 U.S. Census estimates of women and men aged eighteen and older. 1d. The NVAW
Survey estimates of stalking prevalence are far higher then previous“ guessestimates’ made
by mental health professionals. Id. at 4. Therate of stalking prevalence increasesif stalk-
ing is more broadly defined as requiring only that victims felt alittle or somewhat fright-
ened of their assailants, as compared with the NVAW Survey’s definition of stalking which
required that victimsfelt very frightened or feared bodily harm. Id.

29. Seventy-eight percent of stalking victims are women, and ninety-four percent of
their stalkersaremen. Id. at 5.

30. Fifty-nine percent of femalevictims are stalked by an intimate or former intimate
partner, as compared with thirty percent of male victims, who are more often stalked by
acquaintances or strangers. |d. at 5-6.
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most at risk of becoming targets for stalkers.3! The average stalking case
lasts for 1.8 years, and cases involving intimates or former intimates last
an average of 2.2 years.®

Stalkers engage in a course of conduct which, considered in context,
causes reasonable fear in their victims.®® Despite the high level of fear
described by the victims, however, less than half of the stalkers overtly
threatened the victims.3* The NVAW Survey found that only around half
of all stalking victims reported the stalking to the police.®® Femalevictims
were more likely than were male victims to obtain protective orders
against their stalkers.®® Most victims who obtained protective orders
reported that their stalkers had violated the orders.3” Only thirteen percent
of women and nine percent of men reported criminal prosecutions of their
stalkers; charges included stalking, making threats, harassment, vandal-
ism, trespassing, breaking and entering, disorderly conduct, and assault.3
Criminal convictions resulted for about half of those prosecuted for stalk-
ing or related crimes.®

Stalking has strong negative psychological effects on its victims.
Concerned about their personal safety, stalking victims reported seeking
counseling, missing work or not going back to work at al, and taking a
variety of extra precautions—excluding police reports or protective
orders—to protect themselves.*® Such self-help measuresincluded obtain-
ing a gun, changing addresses or moving out of town, hiring a private
investigator, consulting an attorney, varying driving routes, moving to a
shelter, refusing to leave home, getting public records sealed, requesting
assistance from family and friends, and avoiding the stalker.*! Comment-
ing on the reaction of the criminal justice system to the impact of stalking

31. Fifty-two percent of victims are eighteen to twenty-nine years old, and twenty-
two percent are thirty to thirty-nine years old. The average victim's age was twenty-eight
at the time the stalking started. 1d.

32. 1d. at 12.

33. Id. at 7-8; see b BeckERr, supra note 6, at 126 (emphasizing the importance of
considering the context of communications, not simply their content).

34. TiapeN & THOENNES, supra note 24, at 7-8.

35. Id. at 9.

36. Id. at 10.

37. 1d. at 10-11.

38. Id. at 10.

39. Id.

40. Id. at 11.

41. 1d.
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on the victims, one domestic violence expert noted, “Everyone minimizes
[the fact] that this kind of behavior freaks people out.”#?

3. Relationship Between Stalking and Domestic Violence

Results of the NVAW Survey demonstrate acompelling link between
stalking and domestic violence.*® Estimates suggest that battered women
account for as many as half of female murder victims, and experts believe
that stalking may precede a significant number of such murders.** Eighty-
one percent of women stalked by an intimate or former intimate partner
were also assaulted by that partner, and thirty-one percent were also sexu-
ally abused by that partner.*® Male stalkers are much more likely to phys-
ically or sexually assault their intimate partners—in short, to be
batterers—than men in the general population.*®

B. State Responsesto Stalking
1. California’s Anti-Salking Law

Beginning with Californiain 1990, every state enacted anti-stalking
legislation.*” The 1989 murder of young actress Rebecca Schaeffer by a
male stalker drew attention to the crime of stalking in California.*
Although typically cited as the impetus for the Californialaw, the Schaef-
fer murder was not the sole basis for the statute. The domestic violence
murders of four women by the men against whom they had protective
orders are at the heart of the nation’s first anti-stalking law. California
Municipal Court Judge John M. Watson initiated the stalking legidation in
responseto the failure of existing lawsto protect women from their domes-
tic abusers, despite restraining orders and pending misdemeanor charges.*

42. StaLkING AND Domestic VioLENCE, supra note 4, ch. 3 (statement of Robert C.
Gallup, executivedirector of AMEND, aDenver program for domestic violence offenders).

43. 1d. a 8.

44. 1d.

45. 1d.

46. 1d.

47. SraLkinG AND DomEsTic VioLENCE, supra note 4, ch. 2 and app. A (Anti-Stalking
Legislation Update for States and Selected Territories, March 1998).

48. Orion, supra note 16, at 29-30.

49. Nancy K.D. LEmoN, DoMmEsTIC VIOLENCE AND STALKING: A COMMENT ON THE
MobeL ANTI-STALKING CobE ProPoseD BY THE NATIONAL INSTITUTE oF JusTice (1994), avail-
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After several amendments, California s stalking statute currently pro-
vides asfollows:

Any person who willfully, maliciously, and repeatedly followsor
harasses another person and who makesacredible threat with the
intent to place that person in reasonable fear for hisor her safety,
or the safety of hisor her immediate family, isguilty of the crime
of stalking, punishable by imprisonment in a county jail for not
more than one year or by afine of not more than one thousand
dollars ($1,000), or by both that fine and imprisonment, or by
imprisonment in the state prison.

The statute addresses two distinct forms of criminal conduct: (1) will-
ful, malicious and repeated following, and (2) harassment.> The Califor-
nia law provides for increased punishments for violations of temporary
restraining orders, or other court orders, and subsequent stalking convic-
tions.52 The statute specifically defines “harasses,” “course of conduct,”
“credible threat,” “electronic communication device,” and “immediate
family.”53 California's appellate courts have upheld the statute against
constitutional challenges.>*

49. (continued) able at <http://www.vaw.umn.edu/BWJP/stalking.htm> [herei nafter
CoMMENT oN THE MopeL ANTI-STALKING CoDE].

50. CaL. PenaL CopEe § 646.9(a) (Deering 1999).

51. Peoplev. McCray, 58 Cal. App. 4th 159, 170 (Ca. Ct. App. 1997) (concluding
that “the two types of conduct upon which a stalking conviction may be based are willful,
malicious and repeated following, on the one hand, and harassment (according to the stat-
utory definition) on the other”; clarifying People v. Heilman, 25 Cal. App. 4th 391, 399
(Cal. Ct. App. 1994)).

52. CaL. PenaL Cope § 646.9(b), (c) (setting forth increased punishment of impris-
onment for two to four years).

53. Id. §646.9(e), (f), (9), (h), ().

54. See Peoplev. Borrdli, 77 Cal. App. 4th 703 (Cal. Ct. App. 2000) (holding that
stalking statute did not infringe on free speech rights and that the term “safety” was not
unconstitutionally vague); People v. Ewing, 76 Cal. App. 4th 199 (Cal. Ct. App. 1999)
(reversing conviction dueto insufficient evidence that the victim suffered “ substantial emo-
tional distress,” but upholding constitutionality of stalking statute); McCray, 58 Cal. App.
4th at 159 (rejecting claim that harassment must be repeated and holding that asingle series
of separate acts constituting harassment may properly form the basis for astalking convic-
tion); Peoplev. Falck, 52 Cal. App. 4th 287 (Cal. Ct. App. 1997) (rejecting claimsthat term
“safety” is uncongtitutionally vague and that “ credible threat” is unconstitutionally broad
because it does not require that defendant actually intended to carry out the threat).
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2. Variation in State Stalking Statutes

Stalking definitions vary widely across state lines. “Though most
States define stalking as the willful, malicious, and repeated following and
harassing of another person, some States include in their definition such
activities as lying-in-wait, surveillance, nonconsensual communication,
telephone harassment, and vandalism.”>® Most states require a course of
conduct, and half require at least two occurrences.®® Threat requirements
also vary widely, with most states requiring a credible threat of violence
against the victim or the victim’s immediate family and other jurisdictions
requiring only that the stalker’s course of conduct amounts to an implied
threat.5” The states also differ in their classifications of stalking by pun-
ishment and severity of offense. Although some states treat stalking as a
felony-only offense,® the majority of states classify it asamisdemeanor.>®

55. Taapen & THOENNES, supra note 24, at 1-2.

56. Twenty-five states require two incidents to demonstrate repeated behavior or a
course of conduct. StaLkinG AND DomEesTic VioLENCE, supra note4, ch. 2 and app. A. These
states are Arizona: ARriz. Rev. StaT. AnN. § 13-2921 (West 2000); Arkansas. Ark. Cobe
ANN. 8 5-71-229 (Michie 1999); Colorado: CoLo. Rev. StaT. AnN. § 18-9-111 (West 1999);
Hawaii: Haw. Rev. STaT. ANN. § 711-1106.5 (Michie 1999); lllinois: 720 ILL. Comp. STAT.
ANN. §5/12-7.3 (West 1999); lowa: lowa Cope AnN. § 708.11 (West 1999); Kentucky: Ky.
Rev. StaT. Ann. 8§ 508.130 (Michie 1998); Maine: MEe. Rev. StaT. Ann. tit. 17-A § 210-A
(West 1998); Michigan: MicH. Comp. Laws AnN. § 600.2950 (West 1999); Minnesota:
MINN. STAT. ANN. § 609.749 (West 1999); New Hampshire: N.H. Rev. StaT. AnN. § 633:3-
a(1999); New Jersey: N.J. StaT. AnN. § 2C:12-10 (West 1999); New Mexico: N.M. StaT.
ANN. 8 30-3A-3 (Michie 2000); North Carolina: N.C. GeN. StaT. § 14-277.3 (1999); North
Dakota: N.D. Cent. Cope § 12.1-17-07.1 (2000); Ohio: Onio Rev. Cobe AnN. § 2903.211-
.215 (Anderson 1999); Oklahoma: OkLa. STAT. ANN. tit. 21, § 1173 (West 1999); Pennsyl-
vania 18 Pa. Cons. StaT. AnN. § 2709 (West 1999); South Carolina: S.C. Cope AnN. § 16-
3-1700 (Law Co-op. 1998); Tennessee: TenN. Cope AnN. § 39-17-315 (1999); Texas: Tex.
PenaL Cope ANN. § 42.072 (West 1999); Utah: Utan Cope AnN. 8 76-5-106.5 (1999); Ver-
mont: V7. STAT. AnN. tit. 13, 8§ 1061-1063 (2000); Virginia: Va. Cope Ann. § 18.2-60.3
(Michie 1999); and Wisconsin: Wis. StaT. AnN. § 940.32 (West 1999).

57. Only twelve states define “threat” to include implied as well as actual threats.
STALKING AND DoMEsTIc VIOLENCE, supra note 4, ch. 2 and app. A. These states are Ala
bama: ALa. Cobe §13A-6-90 (1999); Arizona: ARriz. Rev. StAT. ANnN. § 13-2923 (West
2000); California: CaL. PenaL Cope § 646.9 (Deering 1999); Delaware: DeL. Cobe ANN.
tit. 11, § 1312A (1999); Georgia: Ga. Cope ANN. § 16-5-90 (1999); Indiana: Inp. CopE §
35-45-10-1 (1999); lowa: lowa Cobe AnN. § 708.11 (West 1999); Kentucky: Kvy. Rev.
STAT. AnN. 8§ 508.140 (Michie 1998); Maine: ME. Rev. StaT. AnN. tit. 17-A § 210-A (West
1998); New Hampshire: N.H. Rev. StaT. AnN. § 633:3-a(1999); South Dakota: S.D. Cop-
IFIED LAaws § 22-19A-1 (Michie 2000); and Vermont: VT. Stat. Ann. tit. 13, 88§ 1061
(2000).
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3. Effect of State Anti-Salking Laws

Before the passage of state stalking laws, police and prosecutors in
the criminal justice system had to address stalking-type offenses using
other criminal law prohibitions, such as threats, trespass, harassment, and
civil law injunctions.%0 Use of these related provisions was an inadequate
response to stalking offenses. Not only were punishments for relatively
minor criminal offenses light, convictions for more serious offenses were
difficult to obtain due to the high standard of proof required to show
intent.8 Civil injunctions proved to be too hard to secure. Most impor-

58. States that treat stalking as a felony-only offense are Alabama: ALa. Cope §
13A-6-90 (1999); Arizona: Ariz. Rev. STAT. AnN. § 13-2923 (West 2000); Arkansas. ARK.
Cope ANN. § 5-71-229 (Michie 1999); Colorado: CoLo. Rev. StaT. Ann. § 18-9-111 (West
1999); Delaware: DeL. Cope ANN. tit. 11, § 1312A (1999); Florida: Fra. StaT. ANN. §
748.048 (West 1999); Illinois: 720 ILL. Comp. STAT. ANN. 5/12-7.4 (West 1999); Kansas:
KAN. StAaT. ANN. § 21-3438 (1999); Maryland: Mp. Cope AnN., Stalking § 124 (1999);
Massachusetts: Mass. GEN. LAws AnN. ch. 265, 8§ 43 (West 1999); Michigan: MicH. Comp.
LAaws ANN. § 600.2950 (West 1999); Minnesota: MInN. STAT. ANN. 8 609.749 (West 1999);
Missouri: Mo. ANN. StaT. 8§ 565.225 (West 1999); Nevada: NEev. Rev. STAT. AnN. §
200.575 (Michie 2000); and Vermont: V7. Stat. AnN. tit. 13, 88 1062-1063 (2000).

59. Statesthat classify stalking as a misdemeanor, or as both a misdemeanor and a
felony depending on the circumstances, are Alaska: ALaska StaT. § 11.41.270 (Michie
1999); California: CaL. PenaL Cope § 646.9 (Deering 1999); Connecticut: Conn. GEN.
StaT. ANN. 8 53a-181-d (West 1999); District of Columbia: D.C. Cobe AnN. § 22-504
(1999); Georgia: Ga. Cope ANN. § 16-5-90 (1999); Hawaii: Haw. Rev. StaT. AnN. § 711-
1106.5 (Michie 1999); Idaho: IpaHo Copke § 18-7905 (1999); Indiana: Inp. CopE § 35-45-
10-5(1999); lowa: lowa Cope ANN. § 708.11 (West 1999); Kentucky: Ky. Rev. STAT. ANN.
§508.150 (Michie 1998); Louisiana: LA. Rev. STaT. AnN. § 14:40.2 (West 2000); Maine:
ME. Rev. STAT. ANN. tit. 17-A, 8 210-A (West 1998); Mississippi: Miss. Cobe AnN. § 97-
3-107 (1999); Montana: MonT. Cobe ANN. 8§ 45-5-220 (1999); Nebraska: Nes. Rev. StaT.
ANN. 88 28-311.04 (Michie 1999); New Hampshire: N.H. Rev. Srat. Ann. § 633:3-a
(1999); New Jersey: N.J. StaT. AnN. § 2C:12-10 (West 1999); New Mexico: N.M. Stat
AnN. § 30-3A-3.1, 4.0 (Michie 2000); New York: N.Y. PenaL Law § 120.45 (McKinney
1999); North Carolina: N.C. Gen. StaT. § 14-277.3 (1999); North Dakota: N.D. CenT.
Cope § 12.1-17-07.1 (2000); Ohio: Onio Rev. Cope ANN. § 2903.211-.215 (Anderson
1999); Oklahoma: OkLA. StaT. AnN. tit. 21, § 1173 (West 1999); Oregon: Or. Rev. StaT.
§ 163.732 (1997); Pennsylvania: 18 Pa. Cons. STAT. AnN. § 2709 (West 1999); Rhode
Island: R.I. Gen. Laws 88 11-59-2 (1999); South Carolina: S.C. Cope AnN. § 16-3-1720
(Law Co-op. 1998); South Dakota: S.D. Copiriep Laws § 22-19A-1 (Michie 2000); Ten-
nessee: Tenn. Cope ANN. § 39-17-315 (1999); Texas. Tex. PenaL Cope ANN. § 42.072
(West 1999); Utah: UtaH Cope ANN. 8§ 76-5-106.5 (1999); Virginia: Va. Cope AnN. § 18.2-
60.3 (Michie 1999); Washington: WasH. Rev. Copbe AnN. § 9A.46.110 (West 1999); West
Virginiaz W. Va. Cope § 61-2-9a (2000); Wisconsin: Wis. StaT. AnN. § 940.32 (West
1999); and Wyoming: Wvo. StaT. AnN. 8§ 6-2-506 (Michie 2000).

60. SrtaLkinGg AND DomesTic VioLENCE, supra note 4, ch. 2.

61. Id.
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tantly, police officers and prosecutors did not make stalking ahigh priority,
often relegating it to the same status as unenforced laws against domestic
violence.%?

The enactment of anti-stalking statutes altered this atmosphere in the
criminal justice systemintwo significant ways. First, the passage of stalk-
ing laws reinforced that legislators treated stalking seriously and consid-
ered enforcement of such laws important. Second, stalking laws reflected
achange by adding a test of reasonableness to show intent.%® Enactment
of an anti-stalking statute demonstrates a commitment to making the crim-
inal justice system treat stalking offenses seriously, which is critically
important.54

C. Federal Responsesto Stalking
1. Development of the Model Anti-Stalking Code for the Sates

In 1992, as many states rushed to pass anti-stalking laws, then-Sena-
tor William Cohen called for the National Institute of Justice to develop
model legislation to assist the statesin enacting constitutional measures to
address criminal stalking.®> Citing specific examples of victims who had
been murdered by their stalkers, Senator Cohen noted, “Justice Brandeis
identified the ‘right to be left alone as the most comprehensive of rights
and the right most valued by civilized men.’”% Senator Cohen called for
model |egislation that would protect the right to privacy without infringing
on constitutional rights.%” In 1993, the National Institute of Justice
responded with the Project to Develop a Model Antistalking Code for
States.58 The Model Code urges lawvmakers to treat stalking as a felony
and establish appropriately serious penalties for effective prosecution and

62. Id.

63. Id.

64. Lemon, supra note 49.

65. 138 Cong. Rec. S13469-02 (daily ed. Sept. 15, 1992) quoted in Cassandra Ward,
Minnesota’'s Anti-Salking Statute: A Durable Tool to Protect Victims from Terroristic
Behavior, 12 Law & INEQ. J. 613 (1994).

66. Id.

67. Id.

68. Der'T oF Justice, NAT'L INsTITUTE oF JusTicg, NAT'L CRIMINAL JusTiCE AsS'N,
ProsecT To DEVELOP A MoDEL ANTISTALKING CoDE FOR STATES (1993), available at <http://
Www.0j p.usdoj.gov/ocpa/94Guides/DomViol/appendb.htm> [hereinafter MobeL Cope].
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sentencing of stalkers.%® Section 1 of the Model Code contains definitions
of key terms,”® and Section 2 contains the substantive elements.”®

The Model Code differs from state statutes in several ways. For
instance, the Model Code does not provide aniillustrative list of behaviors
that may congtitute stalking. Instead, the Code focuses on a broader pro-
hibition against engaging in a course of conduct that would cause fear ina
reasonable person.”? Unlike most state statutes, the Model Code does not
require a “credible threat” but seeks to capture that conduct which would
cause areasonable person fear if taken in context, including threatsimplied
by conduct.”® Only twelve states use a definition that includes implied
threats.”

69. Id.
70. Id. sec. 1.

Section 1. For purposes of this code:

(a) ‘Course of conduct’ means repeatedly maintaining avisual or physi-
cal proximity to a person or repeatedly conveying verbal or written
threats or threatsimplied by conduct or acombination thereof directed at
or toward a person;

(b) ‘Repeatedly’ means on two or more occasions; and

(c) ‘Immediate family’ means a spouse, parent, child, sibling, or any
other person who regularly resides in the household or who within the
prior six months regularly resided in the household.

71. Id. sec. 2.
Section 2. Any person who:

(a) purposefully engagesin a course of conduct directed at aspecific per-
son that would cause a reasonabl e person to fear bodily injury to himself
or herself or amember of hisor her immediate family or to fear the death
of himself or herself or amember of his or her immediate family;

(b) has knowledge or should have knowledge that the specific person
will be placed in reasonable fear of bodily injury to himself or herself or
amember of hisor her immediate family or will be placed in reasonable
fear of the death of himself or herself or amember of his or her imme-
diate family; and

(c) whose actsinduce fear in the specific person of bodily injury to him-
sdlf or herself or amember of hisor her immediate family or induce fear
in the specific person of the death of himself or herself or a member of
his or her immediate family; is guilty of stalking.

72. 1d.

73. 1d.

74. StaLking AND DomEsTIC VIOLENCE, supra note 4, ch. 2; see statutes cited supra
note 57.
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a. Intent requirement

Under the Model Code, proof that a stalker engaged in purposeful
conduct with knowledge that such conduct would cause a reasonable per-
son fear suffices as proof of intent. Thus, a defendant whose actual or
stated intent is to establish a relationship with his victim need not specifi-
cally intend to cause fear, as long as he knows or reasonably should know
that his behavior will cause fear.” Protective orders may serve as notice
that the conduct is not welcome and that it is causing the victim fear.”® The
degree of fear suffered by the victim is a central element of stalking, and
the level required by the Model Code is high: fear of bodily injury or
death.”” This requirement of a high degree of fear is related to the Model
Code's recommendation that stalking be treated as a felony offense.”®

b. Felony Classification

The Model Code encourages the statesto treat stalking seriously, sug-
gesting that felony classification makes clear to the public that stalking is
aunique offense.” Dueto the nature of stalking as a series of increasingly
serious activities, the Code also suggests “ establish[ment of] a continuum
of charges that could be used by law enforcement officials to intervene at
various stages.”8 Most states classify stalking as a misdemeanor,
although some states do treat stalking as afelony-only crime.8!

2. The Interstate Stalking Punishment and Prevention Act of 1996

Three years after the development of the Model Code, Congress cre-
ated a new federal stalking offense when it passed the Interstate Stalking
Punishment and Prevention Act of 1996. This Act provides asfollows:

75. MopeL Copk, supra note 68.

76. 1d.

77. 1d.

78. 1d.

79. Id.

80. Id.

81. Sracking AND DomEsTIC VIOLENCE, Supra note 4, ch. 2; see statutes cited supra
notes 58-59.
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Whoever travels across a State line or within the special mari-
time and territorial jurisdiction of the United States with the
intent to injure or harass another person, and in the course of, or
asaresult of, such travel places that person in reasonable fear of
the death of, or serious bodily injury (as defined in section
1365(g)(3) of thistitle) to, that person or a member of that per-
son’s immediate family (as defined in section 115 of this title)
shall be punished as provided in section 2261 of thistitle.??

Representative Royce, who as a state legislator was responsible for
introducing California's anti-stalking law in 1990, introduced the hill in
the House.8 Punishments include imprisonment from five years to life,
depending on the circumstances.®

1. Stalking in the Military

The military community is not immune from the societal problems of
stalking and domestic violence: “The military is said to be amirror of the
society from which it drawsits members, and as such it isnot immunefrom
domestic violence.”® Thereisastrong link between incidents of stalking
and domestic violence, and the military services have come under increas-
ingly close scrutiny for their handling of domestic violence cases.

Stalking offenses present charging challenges for military prosecu-
tors.8” Anecdotal evidence suggeststhat stalking offenses may be resolved

82. 18 U.S.C. § 2261A (2000).

83. 142 Cone. Rec. H4457, 4458 (daily ed. May 7, 1996) (statement of Rep. Royce).

84. 18 U.S.C. § 2261(b).

85. Peter A. Dutton, Spousal Battering as Aggravated Assault: A Proposal to Modify
the UCMJ, 43 NavaL L. Rev. 111, 114 (1996).

86. See 60 Minutes, supra note 3. The National Defense Authorization Act for Fis-
cal Year 2000, 106 Pub. L. No. 65, 113 Stat. 512 (1999), callsupon the Secretary of Defense
to establish a Military-Civilian Task Force on Domestic Violence to create a plan for the
Department of Defense (DOD) to address domestic violence issues more effectively.
Included are issues such as victim safety, training for military commanders, offender
accountability, and prevention of and responses to domestic violence at overseas locations.
The task force, which has a three-year tenure, will have representatives from the Depart-
ment of Justice and the Department of Health and Human Services aswell asDOD. Inter-
view with Lieutenant Colonel James Jackson, Chief, Army Community Service, in
Alexandria, Va. (Jan. 28, 2000) [hereinafter Jackson Interview].

87. The Army’s Tria Counsel Assistance Program (TCAP) has received inquiries
from prosecutors in the field concerning stalking, including how to charge it and whether
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through administrative rather than military justice channels,8 although
military trial and appellate courts have considered stalking issues. Despite
the potentially serious effects of crimina stalking, however, military law
enforcement organizations are not specifically tracking stalking
offenses,® nor are military family advocacy groups reporting the inci-
dence of stalking asit relates to domestic violence.®©

87. (continued) lawful no-contact orders to prevent stalking behavior are transfer-
abletoasoldier’s next duty station. See TCAP Memo #89 (December 1993); TCAPMemo
#117 (October 1997-January 1998) (on file with author).

88. Federal courts have considered stalking issues raised by members of the military
incivil litigation. In Fuller v. Secretary of Defense, 30 F.3d 86 (8th Cir. 1994), the plaintiff
brought acivil complaint seeking review of an administrative decision to separate him from
the United States Marine Corps Reserves and correction of his military recordsto delete all
references to a stalking incident upon which his administrative separation was based. In
Butler v. Department of the Air Force, Civil No. 94-2306, 1996 U.S. Dist. LEXIS 4062
(D.D.C. Apr. 1, 1996) (unpub.), the plaintiff brought an action under the Freedom of Infor-
mation Act (FOIA) and the Privacy Act seeking access to records of the Air Force and the
Air Force Office of Specia Investigations (AFOS!) after the AFOS! initiated an investiga-
tion into the plaintiff’s stalking conduct in connection with the murders of his fiancee and
her daughter, crimes in which the plaintiff was the prime suspect. The plaintiff was later
arrested for stalking, though at trial those charges were dismissed.

89. In the Army, the Criminal Investigation Command (CID) “is responsible for
investigating those Army-rel ated fel onies (offenses punishabl e by death or confinement for
more than one year) listed in Appendix B.” Der'T oF ArRMY, ReG. 195-2, CRIMINAL INVESTI-
GATION: CRIMINAL INVESTIGATION AcTiviTiES, I 3-3 (30 Oct. 1990). Further, the CID is
responsible for al felony investigations in which the Army is a party of interest. Such
investigations routinely include felony crimeslisted in the United States Code, foreign fel-
ony crimes, state felony crimesin areas of exclusive or concurrent federal jurisdiction, and
felony crimes that might be assimilated under the UCMJ from state law. However, Appen-
dix B does not list stalking—it is not a UCMJ offense. The Army Crime Records Center
(CRC) serves as the repository for maintenance of permanent CID and selected military
policefiles. Id. 15-1. Neither the CID nor the CRC tracks stalking offenses separate and
apart from individual reports of investigation in which such offenses may appear. There-
fore, although the CID may investigate felony stalking, records of the number of such cases
are not available. Telephone Interview with Major Jamie Eaker, Deputy Staff Judge Advo-
cate, U.S. Army Criminal Investigation Command (Nov. 4, 1999).

90. Inthe Army, the Family Advocacy Program (FAP) isintended “to prevent spouse
and child abuse, to encourage the reporting of all instances of such abuse, to ensure the
prompt assessment and investigation of all abuse cases, to protect victims of abuse, and to
treat al family members affected by or involved in abuse.” Der'T oF ArRMY, Rec. 608-18,
PersoNAL AFFaIRs. THE ARMY FamiLY Abvocacy ProcraMm, 1 1-5 (1 Sept. 1995). Whileit
might be possible to obtain a known report concerning a particular individual who engaged
in stalking behavior, it is not possible to conduct a search or obtain statistics for soldiers
whose family violence included stalking. Neither the FAP nor the Army Community &
Family Support Center tracks or reports stalking offenses separately from individual
records in which such offenses may appear. Jackson Interview, supra note 86.
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A. Trial Courts
1. Survey of Military Judges

Based on a survey of military trial judges, stalking is appearing in
courts-martial. In the fall of 1999, the author prepared five questions on
stalking offenses that the Chief, Army Trial Judiciary, circulated to mili-
tary judges of al of the services.®® Though not intended to be a compre-
hensive historical survey, the results represent a snapshot of stalking
offenses in the military from the perspective of current military judges as
of November 1999. Judges of every service except the Navy-Marine
Corps reported stalking offenses. In the Army, Air Force, and Coast
Guard, military judges reported stalking offenses at courts-martial, asboth
charged and uncharged misconduct.

2. Army

An Army judge reported a stalking offense charged as a violation of
18 U.S.C. § 2261A, the federal anti-stalking statute.®> Another Army
judge reported an overseas stalking case charged as service discrediting
conduct under the general article, Article 134, UCMJ.%3 Other Army

91. Although part of the Department of Transportation and not technically part of the
armed forces, the Coast Guard trial judges were included in this survey because they prac-
tice under the UCMJ and MCM.

The survey questions were as follows:

(2) Have you seen stalking offenses at courts-martial as either charged or
uncharged misconduct?

(2) How do stalking offenses most often come before the court (e.g.,
assimilated under the Assimilative Crimes Act using Article 134,
charged as pure Article 134 violations, charged under Article 92,
uncharged misconduct, victim testimony only)?

(3) Have you ever seen the federal anti-stalking provision (18 U.S.C. §
2261A) used at a court-martial?

(4) What problems of proof does the government encounter in prosecut-
ing stalking offenses?

(5) Do stalking charges generally survive motions and trial to convic-
tion? Isthere adifference in stalking conviction rates in cases before a
judge alone versus a panel?

Survey of Military Trial Judges (Oct.-Nov. 1999) [hereinafter Judge Survey] (results on

file with author).
92. Id.
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judges reported stalking offenses at courts-martial charged as violations of
lawful orders under Article 92, UCMJ, and as uncharged misconduct or
actions otherwise in the background of charged misconduct.®* Thejudges
reported issues concerning jurisdiction, including the assimilation of state
law at courts-martial.°> The judges also mentioned issues relating to proof
of intent, admissibility of uncharged misconduct, and victims who send
“mixed” signalsto their stalkers concerning the contact.%

3. Air Force

An Air Force judge reported trying a stalking case in which the con-
duct was charged as a general disorder or neglect under Article 134,
UCMJ, in addition to charges of failure to obey an order (Article 92,
UCMJ), damage to personal property (Article 109, UCMJ), and forgery
(Article 123, UCMJ).%” Thejudge cited the preemption doctrine as alim-
itation on charging stalking behaviors under Article 134, UCMJ.®8 Many
of the acts that could be charged as stalking are preempted by other puni-
tive articles of the UCMJ and thus are properly subject to motions to dis-
miss.®® Thejudge also reported other casesin which stalking wasinvolved
but charged as a violation of another punitive article, such as failure to
obey ano-contact order, communicating a threat, or simple assault.1%

4. Coast Guard/Navy/Marine Corps

A Coast Guard judge reported a court-martial in which stalking was
charged as aviolation of Article 93, UCMJ, because the victim was a sub-

93. Id.

9. Id.

95. The Federal Assimilative Crimes Act (ACA) permits the assimilation of state
criminal laws in federal prosecutions in areas under exclusive or concurrent federal juris-
diction, such as military installations. 18 U.S.C. § 13(a) (2000). The vehicle for charging
assimilated offenses at courts-martial isthrough Article 134, UCMJ. MCM, supra note 12,
pt. 1V, 160c(4)(c)(ii). The ACA does not apply absent proof that the offenses occurred on
amilitary installation, nor does it apply to military installations located overseas. See 18
U.S.C. § 13(a); see also Judge Survey, supra note 91.

96. Judge Survey, supra note 91.

97. Id.

98. Id.

99. “The preemption doctrine prohibits application of Article 134 to conduct cov-
ered by Articles 80-132." MCM, supra note 12, pt. IV, 1 60c(5)(a).

100. Judge Survey, supra note 91.
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ordinate of the accused, and another case in which stalking actions were
introduced as uncharged misconduct.!® Navy and Marine Corps judges
reported no stalking cases.'%?

B. Appellate Courts

Between 1994 and 1999, appellate courts addressed stalking-type
issuesinthreecases. Stalking or harassment offenses were charged asvio-
lations of state anti-stalking laws under Article 134, UCMJ, using the
Assimilative Crimes Act; violations of Article 134, UCMJ, modeled on
state anti-stalking or anti-harassment statutes; or violations of Article 92,
UCMJ.

1. Court of Appealsfor the Armed Forces

Although no stalking issues are currently pending before the Court of
Appeals for the Armed Forces,'% that court considered a stalking case in
1998. InUnited Satesv. Sveeney,1%* the court considered whether the mil-
itary judge properly allowed evidence of appellant’s threatening conduct
toward hisfirst wife into evidence in his court-martial for stalking his sec-
ond wife. A genera court-martial convicted appellant of stalking his sec-
ond wife in violation of North Carolina’s anti-stalking law,1%° as
assimilated under 18 U.S.C. 8§ 13, and the Air Force Court of Crimina

101. Id.

102. 1d.

103. Telephone Interview with Ken Albert, Office of the Clerk of Court, Court of
Appeals for the Armed Forces (Oct. 25, 1999).

104. 48 M.J. 117 (1998).

105. N.C. Gen. SraT. § 14-277.3 (1992), provides as follows:

(a) Offense. A person commitsthe offense of stalking if the person will-
fully on more than one occasion follows or isin the presence of another
person without legal purpose: (1) with the intent to cause emotiona dis-
tress by placing that person in reasonable fear of death or bodily injury;
(2) after reasonable warning or request to desist by or on behalf of the
other person; and (3) the acts constitute a pattern of conduct over a period
of time evidencing a continuity of purpose.

Sweeney, 48 M.J. a 119 n.2.

106. United Statesv. Sweeney, No. ACM 32026 (A.F. Ct. Crim. App. Jan. 17, 1997)
(unpub.). Before the Air Force Court of Criminal Appeals, appellant challenged his stalk-
ing conviction on grounds that the assimilated North Carolina statute was void for vague-
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Appeals affirmed.1% At issue was appellant’s intent to cause emotional
distressto his second wife when he continued to contact her and follow her,
over her objections, after their separation.'%’

Writing for the majority, Judge Sullivan concluded that the uncharged
misconduct directed against the appellant’s former spouse was sufficiently
similar to the charged acts (wrongful entry into the spouse’s home, damage
to her car, and threats against her home and person) against appellant’s
then-current spouse to be relevant on theissue of appellant’sintent. “Such
evidence was ‘specially’ relevant in determining appellant’s later intent
because it showed his awareness that such conduct directed towards an
estranged spouse could reasonably be viewed as a ‘true threat.’” 198

2. Courts of Criminal Appeals

In 1999, the Air Force Court of Criminal Appeals upheld aconviction
based on Article 134 for stalking-type misconduct in United States v.
Rowe.1® In that case, a general court-martial convicted appellant of fail-
ure to obey two lawful orders, damage to personal property, breach of the
peace, three assaults, two threats, and “harassment,” all resulting from his
breakup with Airman First Class (A1C) N.M. Over atwo-month period,
appellant “assaulted, threatened, insulted, repeatedly telephoned her,
blocked her automabile in a parking lot in order to force her to read alove
|etter, broke a window in her residence, refused to leave her residence
when requested, and disobeyed orders to cease contact with her.” 1'% Mod-

106. (continued) ness and that the evidence supporting his conviction was factually
and legally insufficient. The Air Force court found that the North Carolina statute was nei-
ther vague nor arbitrary. On the gravamen of a stalking offense, the Air Force court noted
that “the offense of stalking requiresapattern of conduct which causesthe victim emotional
distress because she fears what is not overtly threatened: death or bodily injury. A stalker
deliberately creates fear without words or physically menacing behavior.” Id. slip op. at 10.
The court concluded that appellant’s conduct was “just the sort of pattern of continuous
harassment which constitutes stalking.” Id. dlip op. at 10-11.

107. Sweeney, 48 M.J. at 119.

108. Id. at 121 (citations omitted).

109. ACM 32852 (A.F. Ct. Crim. App. Apr. 7, 1999) (unpub.), pet. denied, 52 M.J.
417 (1999).

110. Rowe, dlip op. at 4-5.
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eled on a Georgia stalking statute, the harassment offense! was charged
under Article 134, UCMJ.

On appeal, appellant challenged the harassment conviction on three
grounds: the conduct at issue in the specification was not unlawful and
could not be rendered so by charging it as a violation of Article 134; the
specification was void for vagueness becauseit failed to put him on notice
of the meaning of “harass;” and that, in light of his previous relationship
with A1C N.M., he could not have known that his conduct toward her was
criminal .2 Noting at the outset that “there is no specifically defined
offense of ‘stalking’ or ‘harassment’ in the UCMJ,” 113 the Air Force court
discussed the three categories of offenses under Article 134, the genera
article: disordersand neglectsto the prejudice of good order and discipline
in the armed forces (clause 1); conduct of a nature to bring discredit upon
the armed forces (clause 2); and federal crimes and offenses not capital
(clause 3), including those state criminal statutes assimilated under the
Assimilative Crimes Act (ACA) for areas of exclusive or concurrent fed-
eral jurisdiction.* In Rowe, the ACA could not be used to assimilate

111. The harassment specification provided as follows:

That [appellant] did at or near Warner Robins, Georgia, on divers occa-
sions between on or about 5 January 1997 and 19 February 1997 know-
ingly and willfully harass [A1C N.M.] by repeatedly contacting her
telephonically and in writing, at her residence, refusing to leave her res-
idence and following her without her consent, thereby causing the said
[A1C N.M.] substantial emotional distress and reasonable fear of bodily
injury.

Id. at 5-6.
112, Id. at 6.
113. Id.
114. 1d. at 6-7; see MCM, supra note 12, pt. IV, 1 60c(i).
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Georgia state law because the offenses occurred off base and thus outside
an area of exclusive or concurrent federal jurisdiction.'1>

The Air Force court next considered the Georgia stalking law1® upon
which the harassment charge had been modeled. The court noted that the
statute had survived avoid-for-vagueness challenge in Georgia state court,
because the definition of harassment included the specific intent to cause
substantial emotional distress or reasonable fear of bodily harm or
injury.'*” The military judge had defined harassment consistently with the
Georgia statute.'® The Air Force court concluded, under the circum-
stances of appellant’s case, that he could not reasonably have believed that
hisactionstoward A1C N.M.—"compulsive telephoning, refusing to leave
her residence, leaving unsolicited notes, and nonconsensua following”—
were lawful .1*°

In United States v. Diaz,*2° a general court-martial convicted appel-
lant of rape, threats and harassment, and cocaine use.*?* The government
charged the threat and harassment offenses under Article 134, UCMJ. At
trial, appellant’s defense counsel sought dismissal of the harassment spec-
ification (charged as a violation of clauses 1 and 2 of Article 134) for fail-
ure to state an offense because no such offense appeared in Article 134.1%
The military judge denied the motion to dismiss, but failed to define

115. Rowe, slipop. at 7.
116. Ga. Cope ANN. § 16-5-90 (1997) provides as follows:

A person commits the offense of stalking when he or she follows, places

under surveillance, or contacts another person at or about a place or

placeswithout the consent of the other person for the purposes of harass-

ing and intimidating the other person ... For purpose of this article, the

term “harassing and intimidating” means a knowing and willful course

of conduct directed at a specific person which causes emotional distress
116. (continued)

by placing such person in reasonablefear of death or bodily harm to him-
self or herself or to amember of hisor her immediate family, and which
serves no legitimate purpose. This Code section shall not be construed
to require that an overt threat of death or bodily injury has been made.

Rowe, dlip op. at 8-9.
117. Rowe, slip op. at 9 (citing Johnson v. State, 449 S.E.2d 94 (1994)).
118. Id.
119. Id. slip op. at 11-12.
120. 39 M.J. 1114 (A.F.C.M.R. 1994).
121. Id. at 1115.
122. 1d. at 1118-19.
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“harass” when he instructed the members of the panel on the elements of
that offense.’® The Air Force Court of Military Review!?* held that the
judge's failure to properly instruct the members on the elements of the
offense, including definitions of essential terms, constituted plain error:
“‘Harassment’ was the gravamen of the offense. Without an understand-
ing of what ‘harass’ or ‘harassment’ meant, the members could not prop-
erly determine if appellant criminally engaged in that conduct.” 12
Accordingly, the Air Force court set aside the harassment conviction.126

IV. Current Military Practice Fails to Adequately Address Stalking
A. Review of Current Military Charging Practices

Based on the survey of military judges and the judicial opinions on
stalking in the military justice system, the most common ways that military
prosecutors charge stalking at courts-martial is through existing UCMJ
articlessuch as Article 92 (violations of no-contact orders) and Article 134
(communication of a threat, conduct prejudicial to good order and disci-
pline, or service-discrediting conduct). In addition to clauses 1 and 2 of
Article 134, prosecutors also use clause 3 to assimilate state law offenses

123.

(1) On divers occasions at the time and place alleged, appellant wrong-
fully harassed CAY by stalking her and calling her repeatedly after being
told not to call, trespassing at her home, and by making repeated,
unwanted sexual advances, and (2) under the circumstances, appellant’s
conduct was to the prejudice of good order and discipline in the armed
forces or service discrediting.

Id.

124. On 5 October 1994, the service Courts of Military Review were renamed the
Courts of Criminal Appeals. Thus, the service courts are now known as the United States

124. (continued) Air Force Court of Criminal Appeals, the United States Army
Court of Criminal Appeals, the United States Navy-Marine Corps Court of Criminal
Appesls, and the United States Coast Guard Court of Criminal Appeals. The United States
Court of Military Appeals was renamed the United States Court of Appealsfor the Armed
Forces. National Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337,
108 Stat. 2663 (1994).

125. Diaz, 39 M.J. at 1119.

126. Id.
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under 18 U.S.C. § 13, or the 1996 federal anti-stalking statute, 18 U.S.C. §
2261A. Each of these approaches presents problems.

1. Existing UCMJ Provisions
a. Article92, UCMJ

Prosecutors use Article 92 to charge stalking-type behavior as viola
tions of lawful orders, such as stay-away or no-contact ordersissued to ser-
vice members by their commanders.’?’ There are at least two significant
problems with charging stalking violationsin this manner. First, aconvic-
tionfor violating alawful order carries a maximum punishment of only six
months’ confinement, forfeiture of all pay and allowances, and a bad-con-
duct discharge.'?® This minor, misdemeanor-level punishment fails to
squarely address the stalking behavior or recognize the conduct as a step
on a continuum of potentially escalating violence.

Second, protective or restraining orders fail to serve as an effective
means of deterring stalker behavior. Arrest or punishment on charges of
assault and battery or other violations of law involves the offender versus
the system, whereas arrest or punishment on charges of violating a
restraining order involves the offender versus his victim.12° Stalkers who
are emotionally invested in relationships with their victims frequently
ignore such orders.’3° Military personnel engaged in stalking behavior or
embroiled in domestic disputes, such as Airman Rowe (the airman who
repeatedly disobeyed his commander’s order to stay away from hisformer
girlfriend) or Sergeant Coffin (the Fort Campbell soldier who disregarded
a state court order protecting hisformer fiancee and ultimately killed her),

127. United States v. Rowe, ACM 32852 (A.F. Ct. Crim. App. Apr. 7, 1999)
(unpub.); Judge Survey, supra note 91.

128. MCM, supra note 12, pt. 1V, 1 16e(2). Willful disobedience of a superior com-
missioned officer’s lawful order under Article 90, UCMJ, carries a maximum punishment

128. (continued) of confinement for five years, forfeiture of al pay and allowances,
and a dishonorable discharge. Id. pt. IV, 1 14e(2). To be lawful, such orders must have a
valid military purpose. Id. pt. 1V, 1 14c(2)(a)(iii). Based on the information available to
the author, Article 90, UCMJ, is not commonly used to prosecute no-contact orders.

129. pe BeckEer, supra note 6, at 229.

130. Seeid. at 227 (“Restraining orders are most effective on the reasonable person
who has alimited emotional investment. In other words, they work best on the person least
likely to be violent anyway.”); see also TiapeN & THOENNES, supra note 24, at 11 (reporting
that stalking victims who obtained restraining orders, sixty-nine percent of women and
eighty-one percent of men reported that their stalkers violated the order).
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displayed no more obedience to such orders than their civilian counter-
parts.’3! Indeed, the failure of protective orders to prevent the murders of
four California women served as the impetus for the nation’s first anti-
stalking law in 1990.132

b. Article 134, UCMJ (Communicating a Threat)

Prosecutors sometimes charge stalking as communicating a threat
under Article 134.133 To be guilty of this offense, a person must have
“communicated certain language expressing a present determination or
intent to wrongfully injure the person, property, or reputation of another
person, presently or in the future.”13* A conviction for communicating a
threat carries a maximum punishment of three years' confinement, forfei-
ture of all pay and allowances, and a dishonorable discharge.'

The offense of communicating athreat is not an effective weapon to
combat stalking, because stalkers often refrain from making overt threats
against their victims. The NVAW Survey found that less than half of both
female and male stalking victims reported that their stalkers overtly threat-
ened them.13 “[S]talkers do not always threaten their victim verbally or
in writing; more often they engage in a course of conduct that, taken in
context, causes a reasonable person to feel fearful.”13” The Air Force
Court of Criminal Appeals disposed of an argument that appellant was not
guilty of stalking because he had not assaulted his victim or communicated
athreat:

The offense of which the appellant was convicted [violation of
Article 134 assimilating Georgia stalking statute] does not
require that either an offer to do harm or an overt threat to do
harm be proved. (One might argue that a separate offense of
stalking would not be needed if proof of stalking required proof
that the offender communicated a threat to kill or injure the vic-

131. Rowe, dlip op. at 9-12; 60 Minutes, supra note 3.

132. 142 Conec. Rec. H4457, 4458 (daily ed. May 7, 1996) (statement of Rep.
Royce).

133. SeeUnited Statesv. Diaz, 39 M.J. 1114 (A.F.C.M.R. 1994); see also Judge Sur-
vey, supra note 91.

134. MCM, supra note 12, pt. 1V, 1 110b(1).

135. Id. T110e.

136. TiapeN & THOENNES, supra note 24, at 7-8.

137. Id. a 8.
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tim.) Rather, the offense of stalking requiresa pattern of conduct
which causes the victim emotional distress because she fears
what is not overtly threatened: death or bodily injury.13®

Although the Model Code recommended that states define stalking with-
out a requirement for an express threat,'* state stalking statutes require a
“credible threat” of violence. The Model Code encouraged states to adopt
adefinition of stalking that would include implied threats.140

c. Article 134, UCMJ (The General Article)

Prosecutors sometimes use the General Article to craft stalking spec-
ifications as disorders or neglects. This may be the only technique avail-
able to charge stalking behavior that does not occur on a federal
installation, such as off-post in the United States or anywhere outside of
the United States.2#! Use of the General Articleto charge stalking offenses
raisestwo problems. Thefirst istheinevitable court challenges such spec-
ifications will generate based on the fact that the UCMJ does not prohibit
stalking and that the specification therefore fails to state an offense.
Related arguments are that the specification does not provide sufficient
notice of criminality, that the conduct at issueis private, and that such con-
duct isneither prejudicial to good order and discipline (direct and palpable
prejudice under clause 1) nor service discrediting (tending to lower the ser-
vice in public esteem under clause 2).14? A prosecutor must establish the
criminality of stalking under the particular circumstances of every case so
charged.

The second problem with such Article 134 specifications charging
stalking misconduct is that other punitive articles of the UCMJ may pre-
empt part or al of such charges.!*® This limitation may severely undercut
a stalking specification, which includes conduct such as damage to per-
sonal property,# assault,24® or any conduct that isitself the subject of ano-

138. United Statesv. Sweeney, No. ACM 32026, slip op. at 10 (A.F. Ct. Crim. App.
Jan. 17, 1997) (unpub.).

139. MobeL Cope, supra note 68.

140. 1d.

141. See United States v. Rowe, ACM 32852 (A.F. Ct. Crim. App. Apr. 7, 1999)
(unpub.); see also Judge Survey, supra note 91.

142. Rowe, dlip op. at 6.

143. MCM, supra note 12, pt. 1V, 1 60c(5)(a).

144. UCMJart. 109 (2000).
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contact order.1#6 Asan example, Airman Rowe engaged in many forms of
misconduct toward his former girlfriend, including threats, assaults,
repeated telephone calls, damage to her residence, and violation of a no-
contact order.2#” Much of this misconduct could not be properly charged
under Article 134 because it is preempted by other punitive articles of the
UCMJ. Thus, if a prosecutor fails to charge the stalking conduct under
each applicable UCMJ provision, then the conduct improperly included in
the Article 134 specification—due to the preemption doctrine—is subject
todismissal. Thismandatesthe separate charging of one course of conduct
under several different punitive articlesin what may appear to be an unrea-
sonable multiplication of charges.1*® Such arequirement frustrates a pros-
ecutor’s effort to demonstrate at a court-martial that an accused’s conduct
isall asingle course or pattern of conduct united by the common theme of
stalking.

d. Assimilative Crimes Act

Federal prosecutors may use the ACA to assimilate state law for
offenses committed in areas of exclusive or concurrent federal jurisdic-
tion,1#° with the caveat that no federal criminal law (including the UCMJ)
has defined an offense for the misconduct at issue.’>® The purpose of the

145. UCMJart. 128.

146. UCMJarts. 90, 92.

147. Rowe, slip op. at 5, 11-12.

148. “What is substantially one transaction should not be made the basis for an
unreasonable multiplication of charges against one person.” MCM, supra note 12, R.C.M.
307(c)(4), discussion.

149. Specia maritime and territoria jurisdiction of the United States is defined as
follows:

Whoever within or upon any of the places now existing or hereafter
reserved or acquired as provided in section 7 of thistitle or on, above, or
below any portion of theterritorial seaof the United States not within the
jurisdiction of any State, Commonwealth, territory, possession, or dis-
trict is guilty of any act or omission which, although not made punish-
able by any enactment of Congress, would be punishable if committed
or omitted within the jurisdiction of the State, Territory, Possession, or
District in which such placeis situated, by the lawsthereof in force at the
time of such act or omission, shall be guilty of alike offense and subject
to alike punishment.

18 U.S.C. § 13(a) (2000).
150. MCM, supra note 12, pt. 1V, 1 60c(4)(c)(ii).
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ACA isto“fill inthegaps’ infederal criminal law by adopting state crim-
inal laws to address acts or omissionsin areas of federal jurisdiction when
such acts or omissions are not made punishable by any act of Congress.'>!
Article 134, clause 3 (crimes and offenses not capital) providesthe vehicle
for charging violations of state law in such cases.1%2

Trial counsd have used Article 134 and the ACA to charge stalking
offenses on military installations.’®® Problems with charging stalking
offenses under the ACA includejurisdiction, that is, proof that the offense
occurred in an areaof exclusive or federal jurisdiction;1>* the real possibil-
ity of inconsistent results based on different definitions, elements, and pun-
ishments contained in the different states’ anti-stal king statutes;'%® and the
fact that, by its very terms, the gap-filler ACA56 |eaves additional “gaps’
for military prosecutors—those offenses committed off the military instal-
lation or offenses committed by personnel assigned outside the United
States, its possessions or territories.

2. Effect of Federal Anti-Salking Satute on ACA Salking Prosecu-
tions

Congressional enactment of afederal stalking law greatly reduced the
availability of the ACA in prosecutions for stalking in areas of exclusive
or concurrent federal jurisdiction. Military prosecutionsfor offensesunder
Article 134, UCMJ, may proceed under the ACA as long as the act or
omission has not been made punishable by any enactment of Congress; if
Congress has enacted afederal statute relating to the act or omission, then
the question becomes whether the federal statute that applies to the act or
omission precludes application of the state law in question.’>” Under
Lewis, %8 Congress's enactment of the Federal Stalking Punishment and

151. United Statesv. Lewis, 523 U.S. 155, 160 (1998) (citations omitted).

152. MCM, supra note 12, pt. 1V, 1 60c(4)(a).

153. See United States v. Sweeney, 48 M.J. 117, 118-19 (1998); see also Judge Sur-
vey, supra note 91.

154. Judge Survey, supra note 91.

155. SraLking AND DomEsTic VIoLENCE, supra note 4, app. A-D.

156. 18 U.S.C. 8 13(a) applies only to areas within the special maritime and territo-
rial jurisdiction of the United States. 18 U.S.C. § 7 (2000).

157. United Statesv. Lewis, 523 U.S. 155, 164 (1998) (setting forth a two-part test
for determining the applicability of the ACA).

158. Id.
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Prevention Act of 1996 requires an analysis of whether the federal stat-
ute precludes application of state stalking laws:

[I]t seems fairly obvious that the [Assimilative Crimes] Act will
not apply where both state and federal statutes seek to punish
approximately the same wrongful behavior—where, for exam-
ple, differences among elements of the crimes reflect jurisdic-
tional, or other technical, considerations, or where differences
amount only to those of name, definitional language, or punish-
ment. . . . Hence, ordinarily there will be no gap for the Act tofill
where a set of federal enactments taken together make criminal
asingle form of wrongful behavior while distinguishing (say, in
terms of seriousness) among what amounts to different ways of
committing the same basic crime.160

The federal stalking statute prohibits conduct crossing state lines or
within the special maritime and territorial jurisdiction of the United States
“with intent to injure or harass another person,” which conduct places
another person “in reasonable fear of the death of, or seriousbodily injury”
to “that person or a member of that person’s immediate family.” 161 The
jurisdictional coverage is identical to that of the ACA.162 In light of the
federal enactment, there appearsto be no gap for the ACA tofill inthearea
of stalking within federal jurisdiction. In Lewis, the Supreme Court
emphasized, “ The primary question (we repeat) isone of legidative intent:
Does applicable federal law indicate an intent to punish conduct such as
the defendant’s to the exclusion of the particular state statute at i ssue?’ 163

Thelanguage of thefederal statuteitself criminalizes stalking conduct
occurring under two distinct circumstances. The first circumstance is
“traveling across a State line,” defined as “a person who travels across a
State line or enters or leaves Indian country.” 164 The second circumstance
is “within the special maritime and territorial jurisdiction of the United
States.” %> Based on the plain language of the statute, Congress intended
the reach of the statute to encompass both circumstances. Had Congress

159. 18 U.S.C. § 2261A (2000).

160. Lewis, 523 U.S. at 165.

161. 18 U.S.C. § 2261A. The applicable punishments range from five yearsto life
imprisonment. 18 U.S.C. § 2261(b)(1)-(5).

162. 18 U.S.C. § 13(a).

163. Lewis, 523 U.S. at 166.

164. 18 U.S.C. 88 2261(a)(1), 2261A.

165. 18 U.S.C. 887, 2261A.
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only intended to make the law consistent with the prohibition against inter-
state domestic violence, 1% then it need not have added the language about
the special maritime and territorial jurisdiction of the United States—Ilan-
guage that is absent from the interstate domestic violence statute.16”

Reasons given by the legislation’s author on the floor of the House of
Representatives the day that the House approved House Bill 2980 support
the plain meaning of the federal anti-stalking statute.'%8 Representative
Royce stated that House Bill 2980 made crossing astatelineto stalk some-
one or in violation of a restraining order a felony.1%® He then added that
the legidation “makes it a felony to stalk someone on Federal property
such as a post office or amilitary base or anational park.”1© The purpose
of the legislation was to restore freedom of movement to stalking victims,
who otherwise would lose the protection of their state laws if they moved
to another state.

State laws are not the same and restraining orders obtained in one
State may not be valid in another. This bill addresses that prob-
lem by making it afelony to cross a State line to stalk someone
inviolation of arestraining order, and in addition it protects vic-
tims on Federal property.t’

Federal property includes military installations.

4. Federal Anti-Salking Satute

In passing the Federal Stalking Punishment and Prevention Act of
1996, Congress intended for that statute to punish stalking conduct on fed-
eral property to the exclusion of state law assimilated under the ACA .17
However, certain problems common to ACA prosecutions still exist in
assimilating the federal statute. Asan example, the federal statute covers
exactly the same jurisdictional territory as the ACA—uwith the same gaps.
Military prosecutors may charge only that stalking conduct that actually
occurson afederal installation; actions off-post remain subject to state law.

166. 18 U.S.C. § 2261(a).

167. 1d.

168. 142 Cone. Rec. H4457, 4458 (daily ed. May 7, 1996) (statements of Rep.
Royce).

169. 1d.

170. 1d.

171. 1d.
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This bifurcation deprives the military prosecutor of the ability to place an
alleged stalker’ sentire course of conduct (crucial to astalking prosecution)
before a military court-martial, and also requires close coordination with
state authorities to ensure that al of the stalker’s conduct is appropriately
investigated and prosecuted. Overseas, military prosecutors must still rely
on clauses 1 and 2 of Article 134 specifications (how modeled perhaps on
the federal statute) to charge stalking.

172. Itispossibleto conceive of asituation in which a person who lives or works on
a military installation (under concurrent federa jurisdiction) in a given state would have
had the opportunity to avail herself of the state’s stalking laws and protective orders; for
instance, she could have been aresident of the state prior to her affiliation with the federal
government, or she could be amilitary family member residing off the installation. In that
case, if she has availed herself of the state’s laws and protections, then perhapsit would be
reasonable to permit that state’s law to be assimilated in a prosecution under the ACA.
Except for such asituation, however, given Congress's overriding concern with protection
of victims and their freedom of movement, application of the federal law would be appro-
priate. Inlight of the high degree of mobility associated with military members and their
families, the federal 1aw ought to become the default for stalking prosecutions on military
installations absent a change to the UCMJ or the MCM.
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Although the vehicle for charging stalking on federal installations
may have changed from state to federal law, jurisdictional knots remain.
For the military, the only issue resolved by the passage of the federal anti-
stalking law is the problem concerning different definitions and punish-
ments contained in state stalking laws. Trial counsel’s use of the federa
statute to charge stalking offenses occurring on federal instal lations!’ will
minimize inconsistent results. However, the limits on the application of
the statute represent wide gaps preventing a coherent and fair approach to
stalking in the military.

B. Reasonsto Make Stalking a Military Offense

A central purpose of the criminal law isto definewhat crimeis. “The
substantive criminal law is that law which, for the purpose of preventing
harm to society, declareswhat is criminal and prescribes the punishment to
be imposed for such conduct.” 1" Behavior is criminal only when alegis-
lature has defined it as such and established a punishment for its commis-
sion; conduct not prohibited is, of course, no crime.1”> Another important
purpose of the criminal law is to provide notice to the public as to what
actions are criminal and their corresponding penalties.!”® Notice of crim-
inality is especially important for an offense such as stalking, which may
begin as lawful or innocuous behavior that annoys the recipient and later
escalates to threatening or violent behavior that terrifies the recipient.2”
The Model Code emphasized the importance of a state's decision to treat
stalking offenses seriously and advocated classification of stalking at the
felony level. The Code aso urged the states to establish a continuum of
charges that law enforcement officials could use to intervene at various
stages.178

173. The author discovered only two military prosecutions under the federa anti-
stalking statute. In both cases, the accused entered mixed pleas of guilty and obtained dis-
missal of the stalking charge as part of a pretrial agreement. See United States v. Boult
(JRTC & Fort Palk, Jan. 6, 2000); United Statesv. McDaniel, 52 M.J. 618 (1999) (stalking
charge does not appear in opinion; appellate judge advised author of relevant case history
by electronic mail, Oct. 28, 1999).

174. 1 WAYNE R. LAFAVE & Austin W. ScotT, JR., SuBsTANTIVE CRIMINAL LAw § 1.2
at 8 (1986).

175. 1d. at 12.

176. Id. at 12-13.

177. MobeL Cope, supra note 68.

178. 1d.
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Defining crimes and providing notice of prohibited behavior are
important in military law, the purpose of which is asfollows:

Military law includes jurisdiction exercised by courts-martial
and the jurisdiction exercised by commanders with respect to
nonjudicial punishment. The purpose of military law isto pro-
mote justice, to assist in maintaining good order and discipline
in the armed forces, to promote efficiency and effectiveness in
the military establishment, and thereby to strengthen the national
security of the United States.1?

The Supreme Court has long recognized that the military is a society
apart, subject to more rigorous standards and discipline than those applica-
bleto civilian society: “The fundamental necessity for obedience, and the
consequent necessity for imposition of discipline, may render permissible
within the military that which would be constitutionally impermissible
outsideit.” 18 The special role played by military commandersis an inte-
gral part of the military’ sdisciplinary system. To achievethe goa of main-
taining good order and discipline, military law requires the effective
participation of military commanders whose inherent authority over those
service members under their command extends to matters of discipline
under the UCMJ, nonjudicial punishment as well as courts-martial. Con-
duct that the UCMJ defines as criminal and the notice of criminality that
inclusion in the UCMJ provides are essential for both those who adminis-
ter discipline and those who are subject to it.

To be effective, an anti-stalking provision must be atool at the dis-
posal of commanders, who are in the best position to impose discipline on
service membersin effortsto resolve problems at the lowest possible level.
The military law that commanders use isthe UCMJ. The criminalization
of stalking and its addition to the listed offenses in the UCMJ would
enhance the ability of commandersto address stalking behavior at an early
stage. Commanders could cite to the specific anti-stalking provision when
administering nonjudicial punishment!® or when issuing an administra-
tive memorandum of reprimand. Most importantly, commanders could
assemble arecord that accurately reflects the true nature of stalking mis-

179. MCM, supra note 12, pt. | 3.

180. Parker v. Levy, 417 U.S. 733, 758 (1974) (upholding the constitutionality of
Articles 133 and 134 of the UCMJ against void for vagueness and overbreadth challenges).

181. 10 U.S.C. § 815 (2000).
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conduct and permits an appropriate punishment in the event that a service
member is ultimately tried by court-martial.

Punishment or separation from the service, however, is not the only
goal of the UCMJ.182 Deterring others from misconduct furthers the goal
of maintaining good order and discipline. If nonjudicial punishment or
discipline imposed on others deters a would-be stalker from committing
misconduct, then good order and discipline improve. Punishment is not
the only goal of the military justice system: “The armed forces have long
recognized that the object of any criminal law is not alone to punish the
offender or wreak revenge upon him for the harm he has done but to pro-
vide such apenalty aswill deter or discourage othersfrom committing the
acts prohibited.” 183

In addition to notice of what behavior is criminal and fair treatment
under the law for offenders at all disciplinary levels, the military has a duty
to protect and assist the victims of crime. Congress,8* the Department of
Defense,1® and all of the military services!'® recognize the importance of
protecting crime victims. Victims of federal crimes have the following
rights:

The right to be treated with fairness and with respect for your
dignity and privacy; theright to be reasonably protected from the
accused offender; the right to be notified of court proceedings;

182. In sentencing cases, the military recognizes “ rehabilitation of the accused, gen-
eral deterrence, specific deterrence of misconduct by the accused, and social retribution.”
MCM, supranote 12, R.C.M. 1001(g). The military also recognizes the protection of soci-
ety asavalid sentencing consideration. U.S. Der'T oF ArRmY, Pam. 27-9, MiLiTARY JUDGES'
BencHBook, 1239 (30 Jan. 1998).

183. Major Lisa M. Schenck, Child Neglect in the Military Community: Are e
Neglecting the Child?, 148 MiL. L. Rev. 1, 54 (1995) (quoting 4 Morris O. EbwARDs &
CHARLES L. DECKER, THE SERVICEMAN AND THE LAw 23 (6th ed. 1951)).

184. Victim and Witness Protection Act of 1982, 18 U.S.C. §§ 1501, 1503, 1505,
1510, 1512-1515, 3146, 3579-3580 (1988); Victims of Crime Act of 1984, 42 U.S.C. §8
10601-10603 (1988); Victims Rights and Restitution Act of 1990, 42 U.S.C. 88 10606-
10607 (Supp. 111 1991).

185. U.S. Der'1 oF Derensg, Dir. 1030.1, Victim AND WITNESS AssiSTANCE (23 Nov.
1994); U.S. DeP'T oF DerensE, InsTR. 1030.2, VicTiM AND WITNESS A sSISTANCE PROCEDURES
(23 Dec. 1994).

186. U.S. Der'T oF ARMY, REG. 27-10, LEGAL ServIcES. MILITARY JusTicg, 1 18-1—
18-26 and app. D (20 Aug. 1999); U.S. Der'1 oF AIR ForcE, INsTR. 51-201, VicTiv AND WiT-
NESS AssISTANCE (25 Apr. 1997); SECNAVINST 5800.11A, Victim AND WITNESS ASSISTANCE
ProcraM (16 June 1995); U.S. MARINE Corps, ORDER 5800.15A, VicTiM AND WITNESS Assis-
TANCE ProGrAM (3 Sept. 1997).
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the right to be present at all public court proceedings related to
the offense, unless the court determines that your testimony
would be materially affected if you asthe victim heard testimony
at tria; the right to confer with the attorney for the government
in the case; theright to available restitution; the right to informa-
tion about the conviction, sentencing, imprisonment, and release
of the offender.8’

Victims may be entitled to transitional compensation for dependent abuse
offenses!®® or to compensation for damage to or theft of their personal
property.18°

Protecting stalking victims and safeguarding their privacy present
special challenges for the military. Because the very nature of the crimeis
pursuit, stalking victims are particularly vulnerable. Thelocation and duty
assignment of military victims are available through use of military per-
sonnel locators and the Freedom of Information Act.**® Civilian victims
may enjoy more privacy, but theredity of lifein an Internet society means
that a determined searcher or stalker can locate most people, or hire some-
one to do so for money.*®> Maintaining privacy may be difficult or impos-
sible in cases of intimates or former intimates, who may have children
together. Legal, investigative, and social service organizations must work

187. DD Form 2701, Initia Information for Victims and Witnesses of Crime (Dec.
94).

188. 10 U.S.C. § 1059 (2000).

189. Id. § 939.

190. 5U.S.C. § 552 (2000). The DOD Privacy Program permits release of agency
organizational rosters and telephone directories, including names, duty assignments, duty
addresses, duty telephone numbers, and even duty e-mail addresses (except for personnel
assigned to unitsthat are sensitive, routinely deployable, or stationed in foreign territories).
U.S. Der' T oF Derensg, Rec. 5400.7-R, FrReepom oF INFORMATION AcT PrRoGRAM, para. 3-200
(14 Apr. 1997); Memorandum, Director, Department of Defense Directorate for Freedom
of Information and Security Review, subject: Duty E-mail Addresses (26 Oct. 1999). U.S.
Army regulationsmirror DOD policy. U.S. Der' T oF ARMY, REG. 25-55, INFORMATION MAN-
AGEMENT: ReEcorDs MANAGEMENT: THE DEPARTMENT OF THE ARMY FREEDOM OF | NFORMATION
AcT ProcRraAM, para. 3-200, Number 6b (14 Apr. 1997); U.S. Der'T oF ArMY, REG. 340-21,
Orrice MANAGEMENT: THE ARMY PrivAacYy Procram, para. 3-3a(1) (5 July 1985). Cf.
Schwaner v. Department of the Air Force, 898 F.2d 793 (D.C. Cir. 1990) (holding that
Exemption 2 of the FOIA did not permit withholding of personnel rosters including names,
duty assignments, and unit addresses and tel ephone numbers to the public).

191. The Internet provides numerous “people finders,” such as 1800USSEARCH
(“FIND OUT ABOUT ANYONE!"), People Finder Search Services, and U.S. Locator’s
People Search Services, which charge afee to locate current and previous addresses, tele-
phone numbers, and other personal information about people.
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with commanders at all stages of the proceedings to ensure protection of
victims. Addition of an anti-stalking measure to the body of military law
is a necessary first step in raising the awareness of the military establish-
ment about stalking and its effects on the victims.

A provision prohibiting stalking would address problems of jurisdic-
tion, applicability, and fairness. The ready availability of such aprovision
would eliminate problems of jurisdiction, because the UCMJ applies to
service members worldwide, not just those who commit offenses on fed-
eral installations. Becausejurisdiction is determined according to military
status, offenses are punishable under the UCMJ whether committed on or
off the military installation, in the United States or overseas.’®? In terms
of fairness and consistency, all service members would be subject to the
same elements and the same maximum punishment for stalking miscon-
duct. Inshort, astandard anti-stalking measure would provide the military
with a means to approach the offense in a manner that is just for both
offenders and victims.

V. Proposed Solution

Current military practice, including the use of existing UCMJ provi-
sions and assimilation of state and federal law, isinadequate to address the
unique aspects of stalking crimes. Jurisdictional barriers and gaps prevent
the military from pursuing a consistent and reasoned course to combat
stalking in the ranks. The best way to address stalking in the military
would be through legislative action, that is, for Congress to enact a law
adding a new anti-stalking provision to the UCMJ. In light of the passage
of the Federal Stalking Punishment and Prevention Act of 1996 (with its
express application to federal military installations) and other recent con-
gressional proposals to expand the statute’s reach, however, it is unlikely
that Congress will take such action anytime in the near future, if at all.

The most expedient and effective alternative to congressional legisla-
tion is executive action. The President may use his rule-making authority
to amend the Manual for Courts-Martial (MCM).2*3 A valid MCM provi-
sion has the force and effect of law, and the President’s authority in pre-
scribing rules of procedure is constrained only by the requirement that
such rules be consistent with the Constitution and other provisions of the

192. See10 U.S.C. §8 802, 803.
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UCMJor MCM.®* The President has used his authority to add offenses to
Article 134, UCMJ.1%

The addition of the proposed anti-stalking provision to the MCM, 1%
modeled on the California anti-stalking statute, is consistent with state and
federal court practice. The proposed provision draws primarily on the
most recent version of the California law, the nation’'s oldest and most
evolved anti-stalking measure, which prohibits both harassment and
repeated conduct. The Californialaw, which hassurvived court challenges
asto its validity,1¥” requires only that the victim fear for his or her safety,
or the safety of his or her immediate family,°® not the higher standard of
fear of bodily injury or death required by some state laws, the new federal
statute, and even the Model Code. The “credible threat” requirement is
satisfied by either written or verbal threats, or threats that may be implied
from a pattern of conduct. The intent requirement is satisfied upon proof
that the accused made a credible threat with the intent to place the targeted

193.

Pretrial, trial, and post-trial procedures, including modes of proof, for
cases arising under this chapter triable in courts-martial, military com-
missions and other military tribunals, and procedures for courts of
inquiry, may be prescribed by the President by regulations which shall,
so far as he considers practicable, apply the principles of law and the
rules of evidence generally recognized in thetrial of criminal casesinthe
United States district courts, but which may not be contrary to or incon-
sistent with this chapter.

10 U.S.C. 8836(a). Chief Judge Cox of the U.S. Court of Appealsfor the Armed Forces
has cited UCMJ art. 56 (Maximum limits) as the basis for the President’s authority to iden-
tify particular misconduct under Article 134 and differentiate it from other misconduct
through elements of proof. United Statesv. Izquierdo, 51 M.J. 421, 422 (1999); United
Statesv. Bivins, 49 M .J. 328, 329-30 (1999). “The punishment which a court-martial may
direct for an offense may not exceed such limits as the President may prescribe for that
offense.” 10 U.S.C. § 856.

194. United States v. Kelson, 3 M.J. 139, 140-41 (C.M.A. 1977); United States v.
Johnson, 42 C.M.R. 66, 68 (1970).

195. Added offenses include wrongful interference with an adverse administrative
proceeding (Exec. Order No. 12,888) and self-injury without intent to avoid service (Exec.
Order No. 12,960). MCM, supra note 12, app. 25, Historical Executive Orders. Recently
added is the offense of reckless endangerment. Exec. Order No. 13,140, 64 Fed. Reg.
55,115 (1999).

196. See Appendix, infra.

197. See cases cited supra note 53.

198. CaL. PenaL Cope 8646.9(8) (Deering 1999) (Notes, 1993 Amendment).



152 MILITARY LAW REVIEW [Vol. 165

person in reasonabl e fear for his safety or the safety of hisor her immediate
family.

The proposed provision also adopts some of the recommendations
advanced by the Model Code. The explanation portion of the proposal
does not contain alist of examples of stalking behavior. The rationadeis
based on the fact that some courts have interpreted an illustrative list of
examples to be exclusive, thus limiting the behaviors that may be properly
charged as stalking.1®® Given the creativity and ingenuity applied to stalk-
ing and harassing conduct by its perpetrators,2 risking a narrow interpre-
tation is unwise.

California's approach to stalking intent, adopted in the proposal, is
consistent with the Model Code’s implied threat standard. The Code rec-
ommended that states not require a“ crediblethreat,” asthat term was often
limited to overt verbal or written threats, and stalkers frequently avoid
making such overt threats.?°! Instead, the Code recommended that the
states use the language “threats implied by conduct” in order to capture
that conduct which, taken in context, would cause areasonable person fear.
The proposal adopts California’'s use of the term “credible threat,” and
includes the state's definition of that term which includes not only verbal
or written threats but also threats implied by conduct. Like the Cdifornia
statute, the proposal does not adhere to all of the Model Code recommen-
dations concerning intent. The Model Code recommended that states
adopt stalking statutes that required only the intent to engage in a purpose-
ful course of conduct when a person knows or should know that it will
cause fear in the victim.2%? Like most states, California’s statute requires
both a course of conduct and the specific intent to cause fear.2%3

The Cadlifornia statute sets a relatively low level of punishment for
stalking: misdemeanor penalties of one year and a$1000 finefor cases not
involving violations of restraining orders or repeat offenders.?®* By con-
trast, the federal stalking law sets punishments beginning at five years
imprisonment and increasing to ten to twenty years, or life for cases result-

199. MopeL Copk, supra note 68.

200. Judge Survey, supra note 91 (noting that one accused ordered a pink dumpster
delivered to his victim’'s home).

201. MopEeL Cobeg, supra note 68.

202. 1d.

203. CaL. PenaL Cope § 646.9(a) (Deering 1999).

204. 1d. § 646.9(a)-(c).
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ing in the death of the victim.2%> The federal approach is consistent with
the Model Code recommendation to establish felony penalties for stalking
offenses.?® |n an effort to balance these competing levels of punishment
for stalking and to make the penalty for stalking under the MCM consistent
with related UCMJ provisions, the proposal establishes atwo-tier punish-
ment scheme.

The penalties for stalking in the military would occupy a middle
ground, more severe than the misdemeanor approach of many states but
less severe than the serious felony treatment set forth in the federal statute.
For stalking offenses, the penalty of adishonorable discharge, forfeiture of
all pay and allowances, and confinement for three yearswould be the same
as that specified for communicating a threat under Article 134.2°7 For
aggravated stalking offenses (defined as violating a protective order, tar-
geting a child, or using a weapon), the penalty of six years confinement
would be within the range of punishments specified for aggravated assault
under Article 128.2%8

The California model is appropriate for the military because it crimi-
nalizes acts constituting harassment, crimes not currently found in the
UCMJ. Making repeated telephone calls or sending e-mail messages of a
nonconsensual nature meetsthis definition, as does sending unwanted gifts
or trespassing. Stalkers typically engage in these behaviors at an early
stage in order to get their victims' attention. Later on the stalking contin-
uum, stalkers may commit more serious acts that are properly the subject
of other UCM Jarticles, such asdamageto private or government property,
assault, or even murder. Mechanismsalready exist to prosecute and punish
these acts; what islacking is ameans to intervene at an early stage to stop
stalking behavior before it escalates to infliction of injury or other vio-
lence.

205. 18 U.S.C. §8 2261, 2261A (2000).

206. MopEeL Cobeg, supra note 68.

207. MCM, supra note 12, pt. IV, 1 110e.

208. The maximum punishment for assault consummated by a battery upon achild
under the age of sixteen yearsis a dishonorable discharge, forfeiture of all pay and allow-
ances, and confinement for two years. Id. pt. IV, §54¢e(7). The maximum punishment for
assault with adangerous weapon or other means of forcelikely to produce death or grievous
bodily harm is adishonorable discharge, forfeiture of all pay and alowances, and confine-
ment for three years; the maximum confinement term increasesto eight yearsif the weapon
used isaloaded firearm. 1d. pt. 1V, 1 54e(8)(b), (a).
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There is an overlap between acts that constitute stalking and acts
aready prohibited by the UCMJ. Because the proposal suggests adding
the anti-stalking provision to Article 134, the issue of preemption
remains.?2® Trial counsel will have to charge acts that may be part of a
stalker’s overall course of conduct under separate articles of the UCMJ,
not under asingle stalking specification.?1® At courts-martial, trial counsel
should address this issue by emphasizing that the prosecution’s theory of
the case is stalking, that the charges—though disparate in type and sever-
ity—represent a pattern or course of conduct by the alleged stalker, and
that al of the charged actsare united by the desireto inspirefear in the vic-
tim.

V1. Conclusion

Stalking represents actions on a continuum, with behavior ranging
from annoying to terrifying and potentially deadly. Thereisno magic for-
mulato predict stalker behavior. Ignoring the early, relatively minor signs
such as harassment and implied threats may ultimately result in serious
injury or even death for the victim. All states and the federal government
have recognized that stalking is a crime and have taken steps to increase
awareness and deterrence of stalking aswell asits prosecution and punish-
ment.

More then ten million stalking victims have experienced fear, frustra-
tion, and terror at the hands of their stalkers, often for months or even
years. Likethe society from which its membersare drawn, the military has
stalkers in its ranks, as evidenced by appellate court decisions and the
observations and experiences of current military judges. Thereis no way
to determine how many cases involving stalking are resolved through
methods other than court-martial, or even how many court-martial charges
for stalking do not survive the judicial process.

Unlike civilian jurisdictions, the military currently has no effective
means to combat stalking. Existing UCMJ provisions are inadequate. To

209. Id. pt. 1V, 160c(5)(a).

210. “Charges and specifications alleging al known offenses by an accused may be
preferred at the same time. Each specification shall state only one offense.” Id. R.C.M.
307(c)(4). “There aretimes, however, when sufficient doubt asto the facts or the law exists
to warrant making one transaction the basis for charging two or more offenses.” Id. at dis-
cussion. Asageneral rule, “all known charges should be referred to asingle court-martial .”
Id. R.C.M. 601(e)(2), discussion.
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ensure that the military treats stalking as a crime, it must be defined as a
crime between the covers of the MCM. An anti-stalking provision in the
MCM represents a necessary first step in combating stalking. Enacting
such a provision now demonstrates that the military is taking a proactive
stance on stalking, far better than areactive approach in the wake of atrag-
edy.
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APPENDIX

EXECUTIVE ORDER XXXXX
AMENDMENTSTO THE MANUAL FOR
COURTSMARTIAL, UNITED STATES

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including chapter 47 of title 10,
United States Code (Uniform Code of Military Justice, 10 U.S.C. 88 801-
946), in order to prescribe amendments to the Manual for Courts-Martial,
United States, prescribed by Executive Order No. 12,473, as amended by
Executive Order No. 12,484, Executive Order No. 12,550, Executive
Order No. 12,586, Executive Order No. 12,708, Executive Order No.
12,767, Executive Order 12,888; Excutive Order 12,936; Executive Order
12,960; Executive Order 13,086; and Executive Order 13,140, it is hereby
ordered asfollows:

Section 1. Part 1V of the Manual for Courts-Martial, United States, is
amended as follows:

The following new paragraph isinserted after paragraph XX:
XX. Article 134 (Stalking)
a. Text. Seeparagraph 60.
b. Elements.
(1) Salking.

(@) That the accused willfully, maliciously, and repeatedly
followed another person, or that the accused harassed another person;

(b) That the accused made a credible threat, either express
or implied by conduct, with the intent to place the person so followed or
harassed in reasonable fear for his or her safety, or the safety of hisor her
immediate family; and
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(c) That under the circumstances, the conduct of the
accused was to the prejudice of good order and discipline in the armed
forces or was of a nature to bring discredit upon the armed forces.

(2) Aggravated stalking.

(a) That the accused willfully, maliciously, and repeatedly
followed another person, or that the accused harassed another person;

(b) That the accused made a credible threat, either express
or implied by conduct, with the intent to place the person so followed or
harassed in reasonable fear for his or her safety, or the safety of hisor her
immediate family;

(c) That the accused engaged in said conduct by:

(i) violating arestraining or protective order, injunc-
tion, or other valid order issued by a court of competent jurisdiction; or

(ii) targeting a child under the age of sixteen years; or

(iii) using or displaying a dangerous or deadly
weapon; and

(d) That under the circumstances, the conduct of the
accused was to the prejudice of good order and discipline in the armed
forces or was of anature to bring discredit upon the armed forces.

c. Explanation. For purposes of this paragraph, the following defini-
tions apply:

(1) “Followed” means maintained a visual or physical proximity to
another person without legitimate purpose;

(2) “Harassed” means a knowing and willful course of conduct
directed at aspecific person that seriously alarmed, annoyed, tormented, or
terrorized the person and that served no legitimate purpose;

(3) “Credible threat” means averbal or written threat, including that
performed through the use of an electronic communication device, made
with the intent to place the person who is the target in reasonable fear for
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hisor her safety or the safety of hisor her immediate family, and made with
the apparent ability to carry out the threat so asto cause the person who is
the target of the threat to reasonably fear for his or her safety or the safety
of hisor her immediate family. A credible threat need not be express; it
may beimplied by apattern of conduct or acombination of verbal, written,
or electronically communicated statements and conduct, made with the
intent to place the person that is the target of the threat in reasonable fear
for hisor her safety or the safety of hisor her immediate family, and made
with the apparent ability to carry out the threat so as to cause the person
who isthe target of the threat to reasonably fear for his or her safety or the
safety of hisor herimmediate family. It isnot necessary to prove that the
accused had theintent to actually carry out thethreat. The present confine-
ment of an accused who makes a credible threat shall not be a defense
under this paragraph.

(4) “Course of conduct” means a pattern of conduct composed of a
series of acts over a period of time, however short, evidencing a continuity
of purpose. Constitutionally protected activity is not included within the
meaning of “course of conduct.”

(5) “Electronic communication device” includes, but isnot limited to,
telephones, cellular phones, computers, video recorders, fax machines, or

pagers.

(6) “Immediate family” means any spouse, parent, child, sibling, or
any other person who regularly resides in the household of the targeted
person, or who within the previous six months regularly resided in the
household of the targeted person.

d. Lesser included offenses. Article 80—attempts.

€. Maximum punishment.

(1) salking. Dishonorable discharge, forfeiture of all pay and
allowances, and confinement for 3 years.

(2) Aggravated stalking. Dishonorable discharge, forfeiture of all
pay and allowances, and confinement for 6 years.

f. Sample specifications.
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(1) In that (personal jurisdiction
data), did, (at/on board—Iocation) (subject-matter jurisdiction data, if
required), on or about , 20, stalk by
(willfully, maliciously, and repeatedly following , by main-
taining a visual or physical proximity to , Spying on

, going to 'shome or place of work) (harassing

, by making nonconsensual telephone calls, trespassing,
sending/mailing/delivering unwanted letters, gifts, or other items, sending
unwanted electronic communication).

(2) In that (personal jurisdiction
data), did, (at/on

board—Ilocation) (subject-matter jurisdiction data, if required), on or
about , 20, stalk (achild under the age
of 16 years) by (willfully, maliciously, and repeatedly
following , by maintaining a visual or physical proximity to
, Spying on , going to 'shome or
place of work) (harassing , by making nonconsensual tele-
phone calls, trespassing, sending/mailing/delivering unwanted letters,
gifts, or other items, sending unwanted electronic communication such as
e-mail or fax) (in violation of arestraining/protective/court order)(accom-

panied by use/display of a dangerous/deadly weapon).
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