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REVIEW OF RECENT DECISIONSOF THE AD HOC
INTERNATIONAL WAR CRIMESTRIBUNALS

Since the creation of the International Criminal Tribunal for the
Former Yugoslaviain 1993, cases involving significant law of war issues
have been the subject of international judicial resolution. These cases rep-
resent perhaps the most significant judicial analysis of the law of war to
occur since the close of the post-World War Il war crimestrials. Although
decisions of these tribunals do not have any binding legal effect on the
international community, they do have an undeniable and important impact
on the development of the customary international law of war. Many of
these cases have involved offenses alleged to have been committed during
the course of a non-international armed conflict.? As aresult, the impact
of these cases on customary international law is perhaps most profound
when assessing the contours of the law of war applicable to such con-
flicts—an area with minimal conventional legal regulation but a growing
body of customary legal regulation.

While the extent of the significance of these decisions is subject to
debate, the fact that they have an impact isnot. Judicial decisions of inter-
national tribunals are an accepted source of evidence of customary inter-
national law.? Because the analysis contained within these decisions may
have an immediate or future impact on what is considered a binding inter-
national obligation under the law of war, it is obvious that those involved
in the practice of operational law should become familiar with them. The

1. The ICTY was created pursuant to United Nations Security Council Resolution
827 for the purpose of “prosecuting persons responsible for serious violations of interna-
tional humanitarian law committed in theterritory of the former Yugoslaviasince 1 January
1991." SeeS.C. Res. 808, U.N. SCOR, 3175th mtg., U.N. Doc. S'RES/808 (1993) (recom-
mending an international tribunal for the former Yugoslavia); UniTep NATIONS, REPORT oF
THE SECRETARY-GENERAL PURSUANT TO PARAGRAPH 2 oF SecuRrITY CounciL ResoLuTion 808
(1993), U.N. Doc. S/25704 and Annex (May 3, 1993), reprinted in 32 1.L.M. 1159 (1993)
(including a proposed statute for an International Tribunal for the Prosecution of War
Crimesin the Former Yugoslavia); S.C. Res. 827, U.N. SCOR, 3217th mtg., U.N. Doc. S/
RES/827 (1993), reprinted in 32 1.L.M. 1203 (1993) (establishing the International Crimi-
nal Tribunal for the Prosecution of War Crimes in the Former Yugoslavia (ICTY) and
adopting the statute recommended in the Secretary-General’s report) [hereinafter Interna-
tional Criminal Tribunal for Yugoslavia Statute].
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case comments in the following pages are intended to facilitate this pro-

2. “[A] non-international armed conflict is distinct from an international armed con-
flict because of the legal status of the entities opposing each other: the partiesto the con-
flict are not sovereign States, but the government of a single State in conflict with one or
more armed factions within itsterritory.” CoMMENTARY ON THE ADDITIONAL ProTOCOLS OF 8
June 1977 1o THE GENEVA CoNvENTIONS OF 12 Aucust 1949, 14339 (Yves Sandoz, Christo-
pher Swinarski, & Bruno Zimmerman eds., 1987) [hereinafter OrriciaL COMMENTARY, Pro-
TocoL I1].

The expression ‘armed conflicts' give an important indication . . . since
it introduces a material criterion: the existence of open hostilities
between armed forces which are organized to a greater or lesser degree.
Internal disturbances and tensions, characterized by isolated or sporadic
acts of violence do not therefore constitute armed conflicts in a legal
sense, even if the government isforced to resort to police forces or even
armed unitsfor the purpose of restoring law and order. Within theselim-
its, non-international armed conflict seemsto be asituation in which hos-
tilities break out between armed forces or organized armed groupswithin
aterritory of asingle State. Insurgents fighting against the established
order would normally seek to overthrow the government in power or
aternatively to bring about a secession so asto set up anew state.

Id. at 74341.

Although Serbia was involved in the fighting, alongside the Federal Republic of
Yugoslavia, their involvement did not change the character of the conflict from non-inter-
national to international. Serbia’s involvement was at the behest and with the consent of
the Yugoslav Government, the legitimate Government, and was directed at the Kosovo
Albanians, not Yugodavia. Thus, there was no state on state conflict, which would cause
the conflict to be characterized as an international armed conflict. The samerationale was
used to justify Operation Just Cause, the United State'sinvasion of Panama, asanon-inter-
national as opposed to international armed conflict. The United States “invasion” of Pan-
ama on 20 December 1989 was at the request and invitation of the legitimate elected
President, President Guillermo Endara. “The United States government never recognized
Noriega as Panama's legitimate, constitutional ruler.” United States v. Noriega, 117 F.3d
1206, 1211 (1997); see also Eytan Gilboa, The Panama Invasion Revisited: Lessons for the
Use of Force in the Post Cold War Era, 110 PoL. Sci. Q. 539 n.4 (1995). Thus, the conflict
between the United States and Manuel Noriega, the Panama Defense Forces, and the forces
loyal to Noriega was not State on State; rather, it was a non-international armed conflict
between the legitimate Government of Panama and forces assisting the Panamanian Gov-
ernment against insurgents commanded by Manuel Noriega. But cf. United States v.
Noriega, 808 F. Supp 791 (1992) (holding Manuel Noriegais entitled to Prisoner of War
status based on the court’s analysis of the invasion of Panama as an Article 2 conflict, an
international armed conflict, despite evidence to the contrary from the Department of State
and Department of Defense). “The Court findsthat General Noriegaisin fact aprisoner of
war as defined by Geneva lll, and as such must be afforded the protections established by
thetreaty, regardless of the type of facility in which the Bureau of Prisons chooses to incar-
cerate him.” 1d. at 796.
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cess.

The following case comments are intended to provide a brief sum-
mary of several significant decisions from these tribunals. Each was writ-
ten by a student enrolled in the Advanced Law of War Graduate Course
e ective during the 48th Graduate Course at The Judge Advocate General’s
School. Each comment focuses on a specific opinion from one of the tri-
bunals, and how that opinion resolved a specific issue related to the law of
war. They are not intended to offer in-depth analysis of the decisions, but
merely as areview of opinions from the tribunals. They represent what is
hoped will be a continuing effort to provide such reviews in the Military
Law Review of future decisions from these tribunals.

3. Customary status may be achieved in various ways ranging from diplomatic rela-
tions between states, state practice, practice of international organs, state laws, decisions of
state and international courts, and state military and administrative practices. BARrY E.
CARTER & PHILLIP R. TRIMBLE, INTERNATIONAL LAw 142 (2d ed. 1995).



2000] CASE NOTES 145

THE FINE LINE BETWEEN POLICY AND CUSTOM:
PROSECUTOR V. TADIC AND THE CUSTOMARY
INTERNATIONAL LAW OF INTERNAL ARMED

CONFLICT

MAJoR AN G. Corey?

|. Introduction

On 2 October 1995, the Appeals Chamber of the International Crim-
inal Tribunal for the Former Yugoslavia? (the Tribunal) rendered adecision
in the case of Dusko Tadic? that potentially has serious implications for
United States participation in internal armed conflicts.* In Tadic, the
Appeals Chamber concluded that certain rules and principles governing
the conduct of international armed conflicts now apply to internal armed
conflicts as a matter of customary international law.>

The United States has long maintained a policy of compliance with
the law of war® during all armed conflicts, however such conflictsare char-
acterized.” Yet the U.S. policy is characterized as nothing more than apro-
nouncement of policy, rather than the pronouncement of state practice
premised on alegal obligation. Regardless of how the United States char-
acterizes this pronouncement, however, the Tadic decision may indeed
raiseit to thelevel of customary law.

1. Judge Advocate Genera’s Corps, United States Army. Presently assigned as
Administrative Law Attorney, Military and Civil Law Division, Office of the Judge Advo-
cate, United States Army, Europe, and Seventh Army, Heidelberg, Germany. B.S.F.S,,
1988, Georgetown University; J.D., 1996, George Mason University School of Law;
LL.M., 2000, The Judge Advocate General’s School, United Staes Army, Charlottesville,
Virginia. Previous assignments include Student, 48th Judge Advocate Officer Graduate
Course, The Judge Advocate General’s School, Charlottesville, Virginia, 1999-2000;
Senior Trial Counsel and Administrative Law Attorney, Office of the Staff Judge Advocate,
3d Infantry Division (Mechanized) and Fort Stewart, Fort Stewart, Georgia, 1996-1999;
Funded Legal Education Program, 1993-1996; Executive Officer, Company E, 25th Avia-
tion Regiment (AVIM), 10th Mountain Division (Light Infantry), 1992-1993; Assistant S3
and Company Executive Officer, 210th Support Battalion (Forward), 10th Mountain Divi-
sion (Light Infantry), 1990-1992; Company Executive Officer and Platoon Leader, 10th
Supply & Transportation Battalion, 10th Mountain Division (Light Infantry), Fort Drum,
New York, 1989-1990.
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Il. Facts

In February 1994, German officials arrested Dusko Tadic in Munich
after Bosnian exiles recognized him as one of the Bosnian Serbs who had
participated in a number of atrocities committed against Bosnian Mus-

2. Thelnternational Criminal Tribunal for the Former Yugoslaviawas established on
25 May 1993, by United Nations Security Council Resolution 827. See S.C. Res. 827, U.N.
SCOR, 48th Sess., 3217th mtg. at 2, U.N. Doc. SIRES/827 (1993) [hereinafter S.C. Res.
827], reprinted in INTERNATIONAL TRIBUNAL FOR THE PROSECUTION OF PERSONS RESPONSIBLE
FOR SERIOUS VIOLATIONS OF INTERNATIONAL HUMANITARIAN LAW IN THE FORMER YUGOSLAVIA
Since 1991, Basic DocumenTs 147 (1995) [hereinafter Basic DocumenTts]. See also S.C.
Res. 808, U.N. SCOR, 48th Sess. 3175th mtg., U.N. Doc. SRES/808 (1993) [hereinafter
S.C. Res. 808], reprinted in Basic DocumenTs at 141 (deciding that “an international tribu-
nal shall be established for the prosecution of persons responsible for serious violations of
international humanitarian law committed in the territory of the former Yugoslavia since
1991” and requesting the United Nations Secretary-General to submit proposals for imple-
mentation of the decision). S.C. Res. 827 expressed the Security Council’s“grave alarm at
continuing reports of widespread and flagrant violations of international humanitarian law
occurring within the territory of the former Yugoslavia. . . including reports of mass kill-
ings, massive, organized and systematic detention and rape of women, and the continuance
of the practiceof ‘ethniccleansing’ ....” S.C. Res. 827. Accordingly, the Security Council
established “an international tribunal for the sole purpose of prosecuting persons responsi-
blefor seriousviolations of international humanitarian law committed in the territory of the
former Yugoslavia between 1 January 1991 and a date to be determined . . . .” Id. Inso
doing, the Security Council acted pursuant to its authority under Chapter V11 of the United
Nations Charter. See U.N. CHARTER arts. 39-51.

3. Prosecutor v. Tadic (a/lk/a Dul€), No. IT-94-1-AR72 (Oct. 2, 1995) (Appeal on
Jurisdiction) [hereinafter Tadic Appeal], reprintedin INTERNATIONAL CRIMINAL TRIBUNAL FOR
THE FORMER YUGOSLAVIA, JubiciAL Decisions, 1994-1995, at 353 (1999) [hereinafter JubiciaL
Decisions]. Dusko Tadic is aso known as Dusan Tadic.

4. An internal—or non-international—armed conflict “is distinct from an interna-
tional armed conflict because of thelegal status of the entities opposing each other: the par-
tiesto the conflict are not sovereign States, but the government of asingle Statein conflict
with one or more armed factions within itsterritory.” Sylvie-S. Junod, Commentary on the
Protocol Additional to the Geneva Conventions of 1949, and Relating to the Protection of
Victims of Non-International Armed Conflicts (Protocol 1) [hereinafter Commentary on
Protocol 11], in INTERNATIONAL ComMITTEE OF THE RED Cross, COMMENTARY ON THE ADDI-
TIONAL ProTocoLs oF 8 JUNE 1977 To THE GENEVA CoNVENTIONS oF 12 AucusT 1949, at 1305,
1319 (Yves Sandoz et al. eds., 1987) [hereinafter CoMMENTARY ON ADDITIONAL ProTOCOLS].

5. International law “consists of rules and principles of general application dealing
with the conduct of states and of international organizations and with their relations inter
se, as well as with some of their relations with persons, whether natural or juridical.”
ResTATEMENT (THIRD) oF THE FOREIGN RELATIONS LAW OF THE UNITED STATES § 101 (1987)
[hereinafter RestaTEMENT]. Customary international law “results from a general and con-
sistent practice of statesfollowed by them from asense of legal obligation.” 1d. at §102(2).
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lims.? Germany charged Tadic with crimes against humanity, including
aggravated assault and murder, aswell as genocide.1°

Pursuant to Article 9 of the Tribunal’s statute,™ the Trial Chamber
formally requested that Germany defer to the Tribunal’s jurisdiction.1?
Germany acceded.’® Subsequently, the Tribunal’s prosecutor prepared an
indictment charging Tadic with grave breaches of the Geneva Conventions
of 1949, violations of the laws and customs of war, and crimes against
humanity, pursuant to Articles 2, 3, and 5 of the International Criminal Tri-

6. The Department of Defense defines the law of war as “[t]hat part of international
law that regulates the conduct of armed hostilities. It is often called the law of armed con-
flict. Thelaw of war encompasses all international law for the conduct of hostilities bind-
ing on the United States or its individual citizens, including treaties and international
agreements to which the United States is a party, and applicable customary international
law.” U.S. Der'T oF Derense, DIr. 5100.77, DOD Law oF WAR ProGrAM, para. 3.1 (9 Dec.
1998) [hereinafter DOD Dir. 5100.77]. Today, the “law of war” is often referred to as
“international humanitarian law.” See, e.g., Jean-Jacques Surbeck, Dissemination of Inter-
national Humanitarian Law, 33 Am. U.L. Rev. 125, 126 n.5 (1983) (“ Theview of the[Inter-
national Committee of the Red Cross] is that ‘international humanitarian law’ is
synonymouswith ‘law of war.’”). But see Alfred-Maurice de Zayas, Book Review: Sudies
and Essays on International Humanitarian Law and Red Cross Principles in Honour of
Jean Pictet, 82 Am. J. INT'L L. 416, 418 (April 1988) (“[H]umanitarian law goes beyond
‘the law of the Hague,” or law of war proper, which determines the rights and duties of bel-
ligerents in the conduct of operations and limits the means of doing harm, and *‘the law of
Geneva,” which isintended to safeguard military personnel placed hors de combat and per-
sons not taking part in hostilities.”). See also Tadic Appeal, supra note 3, para. 87 (discuss-
ing the evolution of termsrelated to and encompassing the “law of war”).

7. Seeinfra notes 61-62 and accompanying text.

8. Seeid.

9. See eg., William W. Horne, The Real Trial of the Century, Am. Law., Sept. 1995,
a5, 64.

10. Seeid. at 64.

11. See U.N. Doc. §25704, annex, art. 9 (1993) [hereinafter ICTY Statute],
reprinted in Basic DocumENTS, supra hote 2, at 5. Article 9 provides that the Tribunal and
national courts “shall have concurrent jurisdiction to prosecute persons for serious viola-
tions of international humanitarian law committed in the territory of the former Yugoslavia
since 1 January 1991." ICTY Statute, art. 9(1). However, Article 9 further provides that
the Tribunal “shall have primacy over national courts.” Id. at art. 9(2). “At any stage of
the procedure, the International Tribunal may formally request national courts to defer to
the competence of the International Tribunal . ..." Id.

12. See Activities of the Tribunal, 1994 ICTY Y.B. 24, 26. See also Decision of the
Trial Chamber on the Application by the Prosecutor for a Forma Request for Deferral to
the Competence of the International Criminal Tribunal for the Former Yugoslavia in the
Matter of Dusko Tadic, Prosecutor v. Tadic, No. 1T-94-1-D, (Nov. 8, 1994) (acting pursuant
to Rules9 and 10 of the Rules of Procedure and Evidence), reprinted in JubiciaL Decisions,
supra note 3, at 3.
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bunal for the Former Yugoslavia (ICTY) Statute, respectively.’®> The
indictment alleged that between May and August 1992, Tadic had, inter
alia, murdered, raped, and assaulted numerous victims, many of them at
the Omarska detention facility used by the Bosnian Serbs to intern Mus-
lims and Croats.*6

Tadic made hisfirst appearance before the Tribunal on 26 April 1995,
entering a plea of not guilty to al charges.'’ Subsequently, Tadic filed a
motion attacking the Tribunal’s jurisdiction on three grounds: (1) the
Security Council lacked the power to establish the Tribunal, such that its
establishment was unlawful ;18 (2) the primacy jurisdiction conferred upon
the Tribunal had no basis in international law;° and (3) the Tribunal
lacked subject-matter jurisdiction because the crimes alleged—qgrave
breaches, violations of the laws or customs of war, and crimes against

13. Beforeit could remand custody of Tadic to the Tribunal, however, Germany had
to enact implementing legislation. Germany enacted such legislation on 10 April 1995; the
legislation entered into force the following day. See State Cooperation, 1995 ICTY Y.B.
317, 319. Tadic arrived in The Hague, where the Tribunal sits, on 25 April 1995. See, e.g.,
William Drozdiak, War Crimes Tribunal Arraigns 1st Suspect; Bosnian Serb Pleads Not
Guilty to Charges That He Killed Muslims at Detention Camp, WasH. Post, April 27, 1995,
at A31.

14. Seeinfra note 43.

15. See Prosecutor v. Tadic, No. IT-94-1 (Feb. 10, 1995) (Indictment) [hereinafter
Tadic Indictment], reprinted in JubiciaL Decisions, supra note 3, at 27. Articles2, 3, and 5
of theICTY Statute give the Tribunal the power to prosecute grave breaches of the Geneva
Conventions of 1949, violations of the laws or customs of war, and crimes against human-
ity, respectively. See ICTY Statute, supra note 11, arts. 2, 3, and 5.

16. See Tadic Indictment, supra note 15. The Tribunal prosecutor subsequently
twice amended the indictment. The first amended indictment alleged that Tadic had com-
mitted additional crimes of asimilar nature at two other detention facilities, Truopolje and
Keratem, and extended the period covered to December 1992. See Prosecutor v. Tadic, No.
1T-94-1 (Aug. 25, 1995) (Indictment (First Amended)) [hereinafter Tadic Indictment (First
Amended)], reprinted in JubiciaL Decisions, supra note 3, at 243. The amended indictment
also alleged persecution on political, racial, and/or religious grounds, as a crime against
humanity, and deportation, as both a crime against humanity and agrave breach. See Tadic
Indictment (First Amended), at 243. Later, the Tribunal prosecutor again amended the
indictment to delete the allegations of deportation contained in the First Amended Indict-
ment. See Prosecutor v. Tadic, No. IT-94-1-T (Indictment (Second Amended)) (Dec. 14,
1995) [hereinafter Tadic Indictment (Second Amended)], reprinted in JubiciaL DEcisiONs,
supra note 3, at 335.

17. See, eg., Drizdiak, supranote 13, at A31.

18. See Tadic Appeal, supra note 3, para. 26.

19. Seeid. para. 50.
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humanity—apply only to international armed conflict, whereasthe conflict
at issue was internal .%°

The Trial Chamber dismissed Tadic's motion asit related to primacy
and subject-matter jurisdiction, but concluded it lacked the competence to
rule on the validity of the Tribunal’s establishment.?> Asto the primacy of
the Tribunal over nationa courts, the Trial Chamber held that Tadic, not
being a state, lacked standing to raise the issue,?? and that the Tribuna’s
establishment by the Security Council pursuant to Chapter VII of the
United Nations (U.N.) Charter eviscerated any alleged right to be tried by
national courts pursuant to national laws.23

The Trial Chamber also dismissed Tadic's claim that the Tribunal’s
jurisdiction under Articles 2, 3, and 5 of the ICTY Statute was limited to
crimes committed in the context of an international armed conflict, that the
conflict at issue was internal, and that the Tribunal therefore lacked sub-
ject-matter jurisdiction.?* In disposing of this claim, the Trial Chamber
determined that the crimes covered by all three articles were applicable in
both internal and international armed conflicts.?®> Consequently, the Trial
Chamber concluded that it had jurisdiction regardless of the nature of the
conflict.26

Following the Trial Chamber’s dismissal of Tadic's motion challeng-
ing the Tribunal’s jurisdiction, the Appeals Chamber granted Tadic's
motion for an interlocutory appeal on the issue of jurisdiction.?’

20. Seeid. para. 65.

21. Seeid. para. 2.

22. Seeid. para. 55. The Trial Chamber also noted that the two states with the great-
est interest in Tadic’s prosecution, Germany and Bosnia-Herzegovina, had accepted the Tri-
buna’sjurisdiction. Seeid. para. 56. Further, the court noted that the crimes charged were
serious breaches of international humanitarian law that transcended the interests of any one
state. Seeid. para. 58.

23. Seeid. paras. 61-63. Thisalleged right derivesfrom the theory of jus de non evo-
cando, the notion in some legal systems that an accused should not be removed from the
court that has jurisdiction over him. The goal is to protect against the creation of special
courts, for the prosecution of palitically-charged offenses, that lack traditional due process
rights. Seeid. para. 62.

24. Seeid. para. 65.

25. Seeid. para. 65.

26. Seeid. para. 65.

27. Seeid. para. 1.
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I11. Holding of the Appeals Chamber

Whereas the Trial Chamber had declined to rule on the validity of the
Tribunal’s establishment,?8 the Appeals Chamber held that the Security
Council had properly established the Tribunal.?° In reaching this conclu-
sion, the court found that the Security Council established the Tribunal
pursuant to its wide discretionary powers under Chapter VI of the U.N.
Charter.3® Additionally, the Appeals Chamber decided that the Tribunal
was established in accordance with the rule of law, that is, in accordance
with international standards of procedural fairness.3!

Asto the primacy of the Tribunal, the Appeals Chamber rejected the
Trial Chamber’s disposition of the issue on the basis that Tadic lacked
standing.3? However, the court rejected Tadic’s challenge on the grounds
that the crimes alleged were internationally significant, and that the
absence of primacy could result in forum shopping and potentially awind-
fall to the accused.

The Appeals Chamber next tackled Tadic's claim that the Tribuna’s
subject-matter jurisdiction under Articles 2, 3, and 5 of the ICTY Statute
was limited to crimes committed during an international armed conflict.3*
Upon concluding that the crimes alleged were committed in the context of
an armed conflict,3® the court further concluded that the conflicts in the
former Yugoslavia had both internal and international aspects® and that
the Security Council intended that the Tribunal’s subject-matter jurisdic-

28. See supra note 21 and accompanying text.

29. See Tadic Appeal, supra note 3, paras. 28-48.

30. Seeid. paras. 28-40.

31. Seeid. paras. 41-47.

32. Using somewhat harsh language, the Appeals Chamber stated that:

Whatever the situation in domestic litigation, the traditional doctrine
upheld and acted upon by the Trial Chamber is not reconcilable, in this
International Tribunal, with the view that an accused, being entitled to a
full defence, cannot be deprived of a plea so intimately connected with,
and grounded in, international law as a defence based on violation of
state sovereignty. To bar an accused from raising such a pleais tanta-
mount to deciding that, in this day and age, an international court could
not, in acriminal matter wheretheliberty of an accused isat stake, exam-
ine aplearaising the issue of violation of state sovereignty. Such astar-
tling conclusion would imply a contradiction in terms which this
Chamber feelsit isits duty to refute and lay to rest.

Id. para. 55.
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tion extend to both types of conflicts.3” With respect to the specific articles
in question the Appeals Chamber held, contrary to the Trial Chamber’s
decision, that Article 2 of the ICTY Statute applied only to offenses com-
mitted during international armed conflicts.38 However, the Appeals
Chamber upheld the Trial Chamber’s decision that Articles 3 and 5 of the

33. The Appeals Chamber observed that:

It would be atravesty of law and abetrayal of the universal need
for justice, should the concept of state sovereignty be allowed to
be raised successfully against human rights. Borders should not
be considered as a shield against the reach of the law and asa
protection for those who trample underfoot the most elementary
rights of humanity.

Indeed, when an international tribunal such asthe present oneis
created, it must be endowed with primacy over national courts.
Otherwise, human nature being what it is there would be a peren-
nial danger of international crimes being characterised as “ ordi-
nary crimes’ or proceedings being “designed to shield the
accused”, [sic] or cases not being diligently prosecuted.

Id. para. 58 (citations omitted).
34. Recall that Articles 2, 3, and 5 of the ICTY Statute give the Tribunal the power

to prosecute grave breaches, violations of the laws or customs of war, and crimes against
humanity, respectively. See supra note 11 and accompanying text.

35. See Tadic Appeal, supra note 3, para. 70.

36. Seeid. para. 77.

37. Seeid. para. 78.

38. Seeid. para. 84. The United States position was that “the ‘grave breaches' pro-
visions of Article 2 of the International Tribunal Statute apply to armed conflicts of anon-
international character aswell asthose of an international character.” Id. para. 83 (quoting
an amicus curiae brief submitted by the United States). Some commentators have criti-
cized this portion of the Appeals Chamber’s holding. See, e.g., Theodor Meron, The Con-
tinuing Role of Custom in the Formation of International Humanitarian Law, 90 Am. J.
INT'L L. 238 (1996); George Aldrich, Jurisdiction of the International Criminal Tribunal
for the Former Yugoslavia, 90 Am. J. INT'L L. 64 (1996).
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ICTY Statute applied to offenses committed during both internal and inter-
national armed conflicts.®®

In the process, the Appeals Chamber took a very expansive view of
Article 3 of the ICTY Statute, holding:

Article 3isageneral clause covering all violations of humanitar-
ian law not falling under Article 2 or covered by Articles4 or 5,
more specifically: (i) violations of the Hague law on interna-
tional conflicts; (ii) infringements of provisions of the Geneva
Conventions other than those classified as “grave breaches’ by
those Conventions; (iii) violations of Common Article 3 and
other customary rules on internal conflicts; (iv) violations of
agreements binding upon the parties to the conflict, considered
guatreaty law, [that is], agreements which have not turned into
customary international law.

The court then engaged in alengthy discussion of the development of cus-
tomary law in thefield of internal armed conflict, maintaining that various
principles of the law of war now apply in the context of such conflicts.*:
Indeed, the Appeals Chamber concluded, “it cannot be denied that custom-
ary rules have developed to govern internal strife.”42

IV. Analysis

For the military practitioner, the most significant aspect of the
Appeals Chamber’s decision is its conclusion that some of the rules and
principles governing international armed conflict now apply to internal
armed conflict asamatter of customary law. Prior to Tadic, thelaw of war
applicableto interna armed conflict consisted almost entirely of Common
Article 3 to the Geneva Conventions of 1949* and Additional Protocol I
to the Geneva Conventions.** In Tadic, however, the Appeals Chamber
maintained that the distinction between international and internal armed
conflict hasincreasingly become blurred, such that rules of customary law

39. See Tadic Appeal, supra note 3, paras. 137, 142.
40. Id. para. 89 (emphasis added).

41. Id. paras. 96-127.

42. Id. para. 127.
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have emerged to regulate internal armed conflict.*® According to the
Appeals Chamber, these rulesinclude, inter alia,

protection of civilians from hostilities, in particular from indis-
criminate attacks, protection of civilian objects, in particular cul-
tura property, protection of all those who do not (or no longer)
take active part in the hogtilities, as well as prohibition of means
of warfare proscribed in international armed conflicts and ban of
certain methods of conducting hostilities.*®

Still, the court noted two limitations on the migration of rules and princi-
plesthat traditionally governed international armed conflict into the sphere
of internal armed conflict:

(i) only anumber of rules and principles governing international
armed conflicts have gradually been extended to apply to inter-
nal conflicts; and (ii) this extension has not taken place in the
form of afull and mechanical transplant of those rulesto internal
conflicts; rather, the general essense of those rules, and not the
detailed regulation they may contain, has become applicable to
internal conflicts.*’

The significance of the Appeals Chamber’s decision becomes espe-
cially apparent when considering the route by which the court arrived at its
outcome in light of U.S. policy regarding compliance with the law of
war.*

Citing the difficulty of discerning the operational conduct of forcesin
the field, the Appeals Chamber relied primarily on “such elements as offi-

43. Geneva Conventions of 12 August 1949 for the Protection of War Victims, Aug.
12, 1949, 6 U.T.S. 3114, 75 U.N.T.S. 3 [hereinafter Geneva Conventions]. The Geneva
Conventions consist of: Geneva Convention for the Amelioration of the Condition of the
Wounded and Sick in Armed ForcesintheField, Aug. 12, 1949, 6 U.S.T. 3114, 75 U.N.T.S.
31; Geneva Convention for the Amelioration of the Condition of the Wounded, Sick and
Shipwrecked Members of the Armed Forces at Sea, Aug. 12, 1949, 6 U.S.T. 3217, 75
U.N.T.S. 85; Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12,
1949, 6 U.S.T. 3316, 75 U.N.T.S. 135; Geneva Convention Relative to the Protection of
Civilian Personsin Time of War, Aug. 12, 1949, 6 U.S.T. 3516, 75 U.N.T.S. 287. “Com-
mon Article 3" refersto Article 3, which isidentical in all four of the Geneva Conventions.

44. Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating
to the Protection of Victims of Non-International Armed Conflicts, June 8, 1977, U.N. Doc.
A/32/144, Annex | [hereinafter Protocol [1].

45, See Tadic Appeal, supra note 3, para. 97.

46. Id. para. 127.

47. Id. para. 126.

48. Seeinfra notes 61-62 and accompanying text.
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cial pronouncements of States, military manuals and judicial decisions’4
in deciding that state practice reflected the crystallization of customary law
in the arena of internal armed conflict.*® To thisend, the court cited state-
ments by governments,®! resolutions of the League of Nations and the

49. Tadic Appeal, supra note 3, para. 99.
50. While he embraced the court’s conclusions, Professor Theodor Meron criticized
itsreliance on official pronouncements to the exclusion of operational practice.

One may ask whether the Tribunal could not have made a greater effort
toidentify actual state practice, whether evincing respect for, or violation
of, therules. Difficult as such effortsare, they could havereinforced the
Tribunal’s substantive appraisals of principles and rules of customary
international law. Without some significant discussion of operational
practice, it may be difficult to persuade governmentsto accept the Tribu-
nal’s vision of some aspects of customary law.

Meron, supra note 38, at 240.

51. Seg, e.g., Tadic Appeal, supra note 3, para. 100 (citing the British government’s
protests in 1938 against the targeting of non-combatants during the Spanish Civil War,
which had elements of both an internal and international armed conflict); id. para. 105 (cit-
ing the stated commitment in 1964 of the government of the Democratic Republic of Congo
to refrain from attacking civilians and to respect the Geneva Conventions during the civil
war, and urging the rebels to do the same); id. para. 117 (citing the El Salvadoran govern-
ment’s declaration in 1987 that, while it did not consider Additional Protocol Il to the
Geneva Conventions of 1949 applicable to El Salvador’s civil war, it would nonetheless
comply with the provisions of the Protocol).
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United Nations,>? declarations of the European Union,* instructions and
statements by insurgent groups,> and nationa military manuals.>®

To be sure, the task of discerning customary international law “is
more of an art than a scientific method.”> Principles of customary inter-
national law consist of both a quantitative element (the practice of states)
and a qualitative element (a sense of legal obligation typically referred to
as opinio juris).®” Even when state practice can be empirically docu-
mented, the more difficult task of satisfying the opinio juris element
remains.>® Often, state practice is not accompanied by any formal expres-
sion of opinio juris.®® Indeed, none of the state pronouncements cited by
the Appeals Chamber expressed alegal obligation to apply principles and
rules governing the conduct of international armed conflict to internal
armed conflict.®° Still, the court seemed to conclude that such pronounce-

52. See, eg., id. para. 101 (citing the League of Nations's adoption of aresolution in
1938 condemning the bombing of civilian populations during both the Spanish Civil War
and Sino-Japanese War); id. paras. 110-12 (citing resolutions adopted by the United
Nations General Assembly in 1968 and 1970 as declaratory of the principles of customary
international law regarding the protection of civilian populations and property in armed
conflicts of any kind).

53. Seg, eg., id. para. 113 (citing a 1990 declaration by the European Community,
regarding theinternal conflict in Liberia, recognizing the applicability of principlesof inter-
national humanitarian law to the protection of civiliansin internal armed conflicts); id.
para. 115 (citing a 1995 declaration by the European Union, regarding the civil war in
Chechnya, deploring the violations of international humanitarian law with respect to civil-
ians).

54. See, eg., id. para. 102 (citing Mao Tse-Tung'sinstructionsin 1947 to the Chinese
Peoples’ Liberation Army not to “kill or humiliate any of Chiang Kai-Shek’s army officers
and men who lay down their arms”); id. para. 107 (citing the 1988 commitment by El Sal-
vadoran rebels (the FMLN) to comply with Common Article 3 of the Geneva Conventions
and Additional Protocoal I1).

55. See, eg., id. para. 106 (citing the 1967 “Operational Code of Conduct for the
Nigerian Armed Forces,” which regulated the conduct of military operations against rebels
and provided that the armed forces were duty bound to respect the Geneva Conventions and
protect civilians and civilian objects); id. para. 118 (quoting the German Military Manual
of 1992 which providesthat “[m]embers of the German army, liketheir Allies, shall comply
with the rules of international humanitarian law in the conduct of military operationsin all
armed conflicts, whatever the nature of such conflicts’). Thisprovisioninthe German Mil-
itary Manual is strikingly similar to expressions of U.S. policy regarding compliance with
the law of war. Seeinfra notes 61-62 and accompanying text.

56. Mark W. JaNis, AN INTRODUCTION TO INTERNATIONAL LAaw 44 (2d ed. 1993).

57. See supranote 5.

58. “Without opinio juris, there may exist only a history lesson more or less devoid
of legal significance.” Janis, supra note 56, at 46.

59. Seeid. at 47.

60. See supra notes 51-55 and accompanying text.
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ments evidenced both practice and opinio juris by implication. In light of
the U.S. policy on compliance with the law of war, the Appeals Chamber’s
reasoning has serious implications for the conduct of U.S. operations out-
side the context of an international armed conflict.

The Department of Defense (DOD) Law of War Program provides
that all members of the U.S. armed forces must “comply with the law of
war during all armed conflicts, however such conflicts are characterized,
and with the principles and spirit of the law of war during all other opera-
tions.”®1 The Chairman of the Joint Chiefs of Staff Instruction that imple-
ments the DOD Law of War Program repeats this mandate.? Neither
articulation expresses a legal obligation to adhere to the law of war during
internal armed conflicts (or “other operations’); indeed, the U.S. policy is
couched asjust that: mere policy. Policy declarationsto the contrary not-
withstanding, however, the Tadic decision easily leads to the conclusion
that the United States is now bound by customary law to apply the law of
war ininterna armed conflicts, if not all operations.

Before Tadic at least, characterizing state practice as mere “policy”
could not rise, without the additional qualitative element of opiniojuris, to
the level of a pronouncement of customary international law. Tadic seri-
ously diminishes the strength of such a characterization, however. Thisis
all themore evident in light of the striking similarity between the language
of the U.S. policy, as expressed in DOD Directive 5100.77 and Chairman
Joint Chiefs of Saff Instruction 5810.01A, and the provision of the German
Military Manual relied on by the Appeals Chamber as evidence of custom-
ary law.%3 Indeed, the doctrine expressed by the United States, as the
world’s only true superpower, as to the applicability of the law of war to
internal armed conflict and other operations outside the context of interna-
tional armed conflicts can only be seen as figuring prominently in the
development of customary international law.

Inlight of the Tadic decision, the nature of U.S. policy on compliance
with thelaw of war, asmere policy or reflective of current customary inter-

61. DOD Dir. 5100.77, supra note 6, para. 5.3.1 (emphasis added).

62. CHAIRMAN, JOINT CHIEFS oF STAFF INSTR. 5810.01A, IMPLEMENTATION OF THE DOD
Law oF WAR ProcraMm, para. 5a. (27 Aug. 1999) [hereinafter CIJCSI 5810.01A] (“The
Armed Forces of the United States will comply with the law of war during all armed con-
flicts [however] such conflicts are characterized and, unless otherwise directed by compe-
tent authorities, will comply with the principles and spirit of the law of war during all other
operations.”).

63. See supra note 55.
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national law, isunclear. However, the United States faces achoice: either
acknowledgetheincreased role of the principlesand rules of the law of war
in the context of internal armed conflict, or resist the expansion of custom-
ary law by even more strenuously articulating the lack of opiniojurisinits
current policy. The former will place the United States on the vanguard of
customary law; the latter, while keeping options open for the time being,
may in afuture operation lead to allegations of violations of international
humanitarian law, and condemnation.

V. Conclusion

In Prosecutor v. Tadic, the Appeals Chamber of the International
Criminal Tribunal for the Former Yugoslavia confirmed the resolve of the
international community to contend with offenses committed not only dur-
ing international armed conflicts, but during internal armed conflicts as
well. At the same time, the court recognized a significantly expanded role
for customary law in the context of internal armed conflict, creating seri-
ous implications for the future conduct of U.S. operations. While the
United States may continue to characterize compliance with thelaw of war
during all operations, including those that do not occur in the context of an
international armed conflict, as a matter of policy rather than legal obliga-
tion, such a characterization may now be meaninglessin light of the Tadic
decision. Inthefuture, the United States may no longer have the luxury of
selecting those operations in which, because of military necessity or for
other reasons, it does not apply the whole law of war. Indeed, doing so
could expose decision-makers and service members alike to allegations of

64. See, e.g., Meron, supra note 38, at 249.

A broader question . . . concernsthe weight to be assigned to the practice
of various states in the formation of the international customary law of
war. | find it difficult to accept the view, sometimes advanced, that all
states, whatever their geographical situation, military power and inter-
ests, inter alia, havean equal roleinthisregard. . . . | do not mean to den-
igrate state equality, but simply to recognize the greater involvement of
some states in the devel opment of the law of war, not only through oper-
ational practice but through policies expressed, for example in military
manuals.

Id. (emphasis added). One can only wonder why the Appea s Chamber did not cite previ-
ous versions of DOD Dir. 5100-77 and CJCSI 5810.01A containing provisions virtually
identical to those in the current documents.
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violations of the laws and customs of war and, conceivably, individual
criminal responsibility.
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DURESS AS A DEFENSE TO WAR CRIMES AND CRIMES
AGAINST HUMANITY—

PROSECUTOR V. DRAZEN ERDEMOVIC

MAJOR STEPHEN C. NEwMAN, U. S. MARINE Corpst

|. Introduction

Imagineyourself ayoung soldier fighting an unpopular and dirty little
war. You aren’t fighting for your country, as patriotism doesn’'t much
appeal to your character. Neither are you fighting for a cause, since none
of the causes associated with this particular conflict are especially appeal -
ing to you. You fight for two reasons alone. First, you fight because you
have to. You have been impressed into service by forces outside of your
control. Second, you fight because it paysthebills. Every penny you earn
is quickly dispatched home to support your wife and baby. Now imagine
that in the course of this dirty little war, you have been taken prisoner.
Over the course of several weeks you are systematically beaten and tor-
tured for no apparent reason. You have aso withessed some of the most
horrific scenes of death ever imaginable. Your captors are really quite
ruthless, and seem to take pleasure in their work. Today you are once
again beaten. Following a brief period of unconsciousness, you awake to
see the yellowed teeth of the camp commandant smiling over your face.
He pulls you to your feet and drags you out into the courtyard where a
young woman stands bound and gagged to atall pole. You watch as a
camp guard beats her with a metal bar until she is on the verge of death.
With a single command, the commandant stops the gruesome scene. You

1. U.S. Marine Corps. Presently assigned as the Operational Law Attorney, United
Nations Command (UNC), Combined Forces Command (CFC), United States Forces,
Korea (USFK), and as Staff Judge Advocate, U.S. Marine Corps Forces, Korea. B.A.
1986, Taylor University, Upland, Indiana; J.D. 1990, Capital University Law School,
Columbus, Ohio; 1996, Marine Corps Amphibious Warfare School, Marine Corps Base,
Quantico, Virginia; LL.M. 2000, The Judge Advocate General’s School, United States
Army, Charlottesville, Virginia. Previous assignments include Staff Judge Advocate, 13th
Marine Expeditionary Unit (Special Operations Capable), Deputy Staff Judge Advocate,
1st Force Service Support Group, | Marine Expeditionary Force, Camp Pendleton, Califor-
nia, Trial Counsel, Defense Counsel, and Legal Assistance Officer, Marine Corps Logistics
Base, Barstow, Cdifornia. This article was submitted in partial completion of the Master
of Laws degree requirements for the 48th Judge Advocate Officer Graduate Course, The
Judge Advocate General’s School, U.S. Army, Charlottesville, Virginia.
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notice that in one hand he holds a knife, in the other a .45 caliber pistol.
He hands you the knife and tells you to kill the woman tied to the pole. If
you refuse, he threatens to use that knife to gouge out your eyes. “If you
fail to do as | say, you will never see your family again,” he chides, “but
do not worry, as| will gladly pay them avisit on your behalf when thiswar
isover. Besides, if you don't kill the girl, | certainly will.”

Despite pleading guilty to aviolation of the laws or customs of war,
young Drazen Erdemovic never faced a situation like the one described in
the hypothetical above.? But the consequences of his behavior led the Pre-
siding Judge in the Appeals Chamber of the International Tribunal for the
Prosecution of Persons Responsible for Serious Violations of International
Humanitarian Law Committed in the Territory of the Former Yugoslavia
since 1991 (ICTY) to raise concerns similar to those in the hypothetical
when making his argument in favor of the defense of duress.® Asreflected
by the graphic at the Appendix to this article, he was not in the majority.
Nonetheless, the lesson of this case is that the defense of duress to war
crimesand crimesagainst humanity isfar from dead. Themgjority viewed
it as interesting information for consideration on sentencing. A strong
minority, however, argued vociferously that it is, in fact, a bona fide
defense under international law.*

Il. The Facts

The Erdemovic case results from the continuing strife in the former
Republic of Yugoslavia (FRY). The facts reveal a young Croat, twenty-
three years of age, who only reluctantly participated in the conflict.> He

2. Prosecutor v. Erdemovic, No. IT-96-22-Y (March 5, 1998) (Sentencing Judgment,
Trial Chamber [1), available at http://www.un.org/icty/erdemovic/trial c/judgment/erd-
t5980305e.htm.

3. Erdemovic, No. IT-96-22-Y, at 32 (Oct. 7, 1997) (Appeals Chamber, Cassese, J.,
dissenting in the findings but concurring in the result) [hereinafter Minority Opinion],
available at http://www.un.org/icty/erdemovic/appeal /judgment/erd-adojcas971007e.htm.

4. All five Judges concurred in refusing to acquit the accused, but their reasons were
so divergent that four opinions were issued. These were: (1) the dissenting opinion of
Judge Cassese; (2) the joint separate opinion of Judges McDonald and Vohrah; (3) the dis-
senting opinion of Judge Stephen; and (4) the dissenting opinion of Judge Li. While Judge
Li concurred with Judges McDonald and Vohrah that duress should not be a defense, this
was not the focus of hisopinion. Nonethelessthey best reflect the“majority” opinion. The
author therefore refers to the McDonal d/Vohrah opinion as the majority.

5. Erdemovic, No. IT-96-22-Y, at 38 (Nov. 29, 1996) (Sentencing Judgment, Trial
Chamber 1) [hereinafter Sentencing Judgment 1], available at http://www.un.org/icty/erde-
movic/trialc/judgment/erd-ts961129e.htm.
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began his military service in December 1990 as part of the Yugoslav
Army. During that time he worked side by side with various soldiers of
differing ethnic backgrounds. Following dischargefrom thearmy in 1992,
he received a summons to join the army of Bosnia and Herzegovina. He
had ignored an earlier summons, but this time he reported as ordered. In
November 1992, he left the army, but was later mobilized into the police
force of the Croatian Defense Council (HVO). His concern for others of
different ethnicity resulted in an arrest and severe beating. He had helped
some Serbian women and children return home. Following this he left the
HV O and sought his own escape. He went to the Republic of Srpska and
Serbia in search of travel papers to Switzerland for both he and his wife.
When thisfailed to materiaize, he wandered about Serbiafor five months,
trying his best to stay out of thewar. In April 1994, hefound himself broke
and in need of ajob. He decided to join the Bosnian Serb Army for two
reasons. First, he wanted to provide for his growing family. Second, he
sought some level of status as a Croat among a largely Serbian populace.
He specifically joined the 10th Sabotage Unit because of itsrelative ethnic
diversity.

In October 1994, however, the character of the 10th Sabotage Unit
changed. A new commander was appointed, and the ranks became filled
with soldiers of more nationalist stripe. Erdemovic claimed to have lost
rank at thistime for refusing to carry out amission he considered too dan-
gerous to civilians.” But he continued to muddle through until 16 July
1995 when he received some mysterious orders. He and seven other mem-
bersof hisunit were directed to prepare for an undisclosed mission. It was
only when they arrived at the Branjevo farm at Pilica that the purpose of
the mission was reveal ed—the systematic extermination of Muslim men.
Erdemovic balked at the orders, but was threatened with death. “If you
don’t wish to do it, stand in the line with the rest of them and give others
your rifle so that they can shoot you.” Fearing for hislife and for the safety
of his wife and new baby, Erdemovic obeyed.2 Busloads of Muslim men
began to arrive shortly thereafter.

6. Id. at 22, 28. The 10th Sabotage Unit was mostly made up of Serbs, but did
include some Croats, one Slovene and one Muslim. Id.

7. 1d. at 23. Erdemovic claimed to have the rank of “lieutenant or sergeant,” and
that he had previously commanded a small group within the 10th Sabotage Unit. Part of
his claim of duressisrelated to thisloss, in that he claimed to no longer have the authority
to refuse the orders of his superiors. Id.

8. Id.
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At the same time an even more dramatic scene unfolded around Sre-
brenica. After the fall of the United Nations (U.N.) safe haven, hundreds
of unarmed civilians surrendered to the Bosnian Serb army. The men were
segregated from the women. All males between the ages of seventeen and
sixty were placed on busses and taken to the farm at Pilica. Upon arrival,
these civilians were divided into groups of ten and escorted to afield next
to the farm buildings. At that point, Drazen Erdemovic and seven other
members of hisunit shot them in the back with automatic weapons. By his
own account, Erdemovic killed somewhere between ten and one hundred
Muslim men that day.® But the day was not yet over. Once these men had
been exterminated, Erdemovic's squad received ordersto report to the Pil-
ica public building where five hundred more Muslim men stood captive.
Once again he refused the order to kill. This time, however, three other
members of his squad agreed with him, and the order was rescinded.'©
With the scenethus set, the ICTY wasfaced with the challenge of deciding
Erdemovic’sfate. Inthe course of doing so they addressed one of the most
interesting, yet questionable, defenses available—that of duress.

I11. The“Majority” Opinion - Judge McDonad and Judge VVohrah

On 29 May 1996, Erdemovic was indicted on two counts, one for
crimes against humanity and a second alternative count for violations of
the laws or customs of war. In November 1996, he plead guilty before the
trial court to one count of a crime against humanity. Taking note of the
“[€e]xtreme necessity arising from duress and other orders from a superior”
as one of many mitigating circumstances, the court accepted his plea and
sentenced him to ten years imprisonment.* Immediately lodging an
appea against the sentencing judgement, the Appellate Chamber took the
matter under consideration. On 7 October 1997 they issued their decision.
The court identified five major issues presented by Erdemovic’s appeal.

9. Id. Intotal, approximately 1200 men were killed. 1d. at 21.

10. Id. Other soldiers did massacre these men. Id. at 27. Shortly after these events,
another member of the 10th Sabotage Unit tried to kill Erdemovic and two of his friends.
Severely wounded, he ended up in aBelgrade military hospital where he met and confided
in amember of the press. Two days later he was arrested by the State Security Services of
the Republic of Serbia. Arriving in The Hague on 30 March 1996, he immediately con-
fessed to the murders and provided key evidence against other war criminals. Id. at 24.

11. Sentencing Judgement I, supra note 5, at 25, 29.
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The most critical of the five, and the one that caused the greatest split in
the court, was the issue of duress as a defense. 12

The mgjority found the nature of Erdemovic’s pleaintimately tied to
the possibility that statements he madein the course of histestimony raised
the defense of duress. This required the court to examine whether or not
duress, thus raised, presents an absolute defense to charges like those pre-
sented against the accused. The court first determined that the portion of
the Statute of the International Tribunal related to guilty pleas was vague
and imprecise. They could not make a decision based on the statute alone.
Thisbeing the case, they turned to the international law arenafor some on-
point guidance. Finding no compelling precedent amongst the entire body
of international law, the majority then began an extensive examination of
precedent from different authorities, including the domestic legidation of

12. Erdemovic, No. IT-96-22-Y, at 10 (Oct. 7, 1997) (Appeas Chamber Judgment),
available at http://www.un.org/icty/erdemovic/appeal/judgment/erd-g971007e.htm. Five
issues were identified by the court: (1) acquittal; (2) sentence revision; (3) an inquiry to
determine if Erdemovic made an informed, unequivocal plea; (4) whether duress should be
considered acompl ete defense to such crimes, or only afactor considered in mitigation; and
(5) whether the matter should be remitted to the tria court for rehearing. The court unani-
mously rejected Erdemovic’s appeal for acquittal, and by avote of 4 to 1 denied hisrequest
for sentence revision. The court also determined that Erdemovic’s plea was not informed
by avote of 4to 1. Theissue of duress as a defense split the court. Three judges viewed
duress as purely a matter for mitigation while two opined that it might be a complete
defense. Thevotein favor of arehearingwas4to 1. 1d.; seealso infra Table 1.

13. Erdemovic, No. IT-96-22-Y, at 25-37 (Oct. 7, 1997) (Appeas Chamber, Joint
Separate Opinion of McDonald, J. and Vohrah, J.) [hereinafter Majority Opinion]. They
did so by examining their own rules in the light of the Vienna Convention on the Law of
Treaties. Article 32 of that Convention provides:

Recourse may be had to supplementary means of interpretation, includ-
ing the preparatory work of the treaty and circumstances of its conclu-
sion, in order to confirm the meaning resulting from the application of
article 31, or to determine the meaning when the interpretation according
to article 31: (a) leaves the meaning ambiguous or obscure; or (b) leads
to aresult which is manifestly absurd or unreasonable.

Id. at 2 (quoting Vienna Convention on the Law of Treaties, 23 May 1969, 1155 U.N.T.S.
331). Consequently, the Appeals Court examined a variety of sources in their quest to
determine if duressis an absolute defense to crimes such asthe one charged in the present
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various states across the globe.’® After an exhaustive description of the
various statutes and holdings throughout the world, they concluded that:

After the above survey of authoritiesin the different systems of
law and exploration of the various policy considerations which
we must bear in mind, we take the view that duress cannot afford
a complete defence to a soldier charged with crimes against
humanity or war crimesin international law involving the taking
of innocent lives. . . . In theresult, we do not consider the plea of
the Appellant [as equivocal because] duress does not afford a
complete defence in international law to a charge of a crime
against humanity or a war crime which involves the killing of
innocent human beings.#

A closer reading of this opinion reveals the policy behind this deci-
sion. Themajority clearly stated that they were concerned about “the mes-
sage” this decision would send to commanders in the field. Viewing the
role of international humanitarian law as guidance for the conduct of com-
batants and commanders on the ground, they stated:

There must be legal limits as to the conduct of combatants and
their commanders in armed conflict. In accordance with the
spirit of international humanitarian law, we deny the availability
of duress as a complete defence to combatants who have killed
innocent persons. In so doing, we give notice in no uncertain
termsthat those who kill innocent personswill not be ableto take
advantage of duress as a defence and thus get away with impu-
nity for their criminal actsin the taking of innocent lives.1®

It therefore appears that, regardless of the legal foundations of their deci-
sion, they had their goal in mind long before issuing their opinion. It was
merely a matter of finding the correct legal avenue of approach to reach
their conclusion. By doing so, the court avoided the rather unpleasant
prospect that other, more culpable, suspects may receive the benefit of a

13. (continued) case. These sources included British military manuals, the Manual
for Courts-Martial, domestic case law of the United States and other nations, and the
domestic legislation of both civil and common law states. 1d.

14. Id. at 45.

15. Id. at 42. Inreaching their decision, the mgjority rejected out of hand significant
case law to the contrary on which Presiding Judge Cassese relied heavily. They rejected
this case law because of itsrelative value as precedent. Id. at 19. Judge Cassese takes this
issue head on in his opinion, which is discussed infra at Part I V.
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duress defense in the future. Instead the court chose the easy way out,
ignoring the issue of duress until sentencing.’® Analysis of duressin mit-
igation is much less difficult to swallow than possibly acquitting an indi-
vidual accused of crimes against humanity. By putting the issue off until
sentencing, they removed a significant burden from the trial court, and
avoided having to decide sticky issues related to the relative value of lives.
Presiding Judge Cassese, however, was not afraid of that challenge.

IV. The “Minority” Opinion (Judge Cassese, Judge Stephen)®’

The minority opinion provides strong argument for those sympathetic
to duress as a complete defense. Judge Cassese begins by attacking the
majority’s reliance on national law concepts, strongly objecting to their
automatic incorporation into the body of international law. In penning his
opinion, Judge Cassese cited three “fundamental considerations’ support-
ive of his abjection. “First, the traditional attitude of international courts
to national law notions suggest that one should explore all the means avail-
able at the international level before turning to national law.”*8 In other
words, the approach of the majority failed to abide by the traditional
approach followed by most international jurists. Instead of exhausting all
means available at the international law level, in the opinion of Judge
Cassese, the majority unnecessarily ignored significant international deci-

16. 1d. Inconfronting the difficult issue of proportionality (inthe majority’sopinion,
a balancing of harms weighing the potential wrong in the killing of innocents against the
possihility that both the perpetrator and the innocents may both be killed) they stated:

These difficulties are clear where the court must decide whether or not
duressis a defence by a straight answer, ‘yes or ‘no’. Yet, the difficul-
ties are avoided somewhat when the court isinstead asked not to decide
whether or not the accused should have a complete defense but to take
account of the circumstances in the flexible but effective facility pro-
vided by mitigation of punishment.

1d.

17. While Judge Stephen did, indeed, draft his own separate and dissenting opinion,
it tracks with that of Presiding Judge Cassese, which is slightly more thorough. Therefore,
while citation to the “minority opinion” refers to the opinion written by Judge Cassese, the
“minority opinion” is, in fact, that of both Judges Cassese and Stephen.

18. Minority Opinion, supra note 3, at 3.
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sions on the issue of duress.’® But other aspects of the majority opinion
also concerned him.

In his second challenge to the mgjority, Judge Cassese, pointed out
that the “consideration militating in favour of using great circumspection
before transposing national law notions into international law is inextrica-
bly bound up with the very subject matter under discussion.”?° Put plainly,
this means that international law is an amalgamation of the laws from var-
ious jurisdictions. At the same time, however, international law takes
great pains to ensure that this body of law does not favor the laws of one
system over another. Theclear implication isthat the opinion of the major-
ity violatesthis principle. Placing favor of one system over another led to
his third challenge to the majority.

His third reason for discouraging the mechanical integration of
domestic legidation into the international arenaisthe danger this posesto
the specificity of the proceedings at bar. He pointed out that, while inter-
national judicial proceedings are easily distinguishable from their intra-
state counterparts, they are also extremely dependent on the cooperation of
the states under their jurisdiction. The blind integration of one states’ sys-
tem over that of its neighbor islikely to cause confusion and consternation
among those groups upon which the international judicial system is depen-
dent for support. The states, after all, have “sway and control” over those
subject to international proceedings. The result is significant misappre-
hension and confusion within the international jurisdiction of the court.?!
Judge Cassese concluded his analysis with the following proposition:

Any time international provisions include notions and terms of
art originating in national criminal law, the interpreter must first
determine whether these notions or terms are given a totally
autonomous significance in the international context, [that is]

19. Id. a 3, 11-28. Helater pointed out exactly what the majority ignored—signifi-
cant and persuasive international court decisions supportive of duress as a complete
defense. Judge Cassese began by identifying cases directly addressing duress as adefense.
In particular he relied on the Einsatzgruppen case, also known as the Trial of Otto Ohlen-
dorf et al., reprinted in TriIALSs oF WAR CRIMINALS BEFORE THE NUERNBERG MILITARY TRIBU-
NALS UNDER ConTRoL CounciL Law No. 10 (1950). The majority rejected this case, and
many similar cases, out of hand as having little value as precedent. They questioned the
source of authority for this court, determining that it was not the equivalent of an interna
tional tribunal. Majority Opinion, supra note 13, at 19. Judge Cassese reached a different
conclusion. Minority Opinion, supra note 3, at 17.

20. Minority Opinion, supra note 3, at 4.

21. Id. at 5.
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whether, once transposed onto the international level, they have
acquired anew lease of life, absolutely independent of their orig-
inal meaning. If the result of this enquiry isin the negative, the
international judge must satisfy himself whether the transplant
onto the international procedure entails for the notion or term an
adaptation or adjustment to the characteristic features of interna-
tional proceedings. This exploration should be undertaken by
examining whether the general context of international proceed-
ings and the abject of the provisions regulating them delineate
with sufficient precision the scope and purpose of the notion and
itsrolein theinternational setting. Only if this enquiry leadsto
negative conclusionsisone warranted to draw upon national leg-
islation and case-law and apply the national legal construct or
terms as they are conceived and interpreted in the national con-
text.??

Having thus taken issue with the fundamental process adopted by the
majority in reaching their decision, Judge Cassese then discussed the spe-
cific issues raised by the Erdemovic appeal. While agreeing with the
majority that Erdemovic’s pleawas not informed, he based his decision on
evidence indicating that the defense of duress had been raised by com-
ments of the accused. Based on his study of international law, he found
that no specific rule on duress as a complete defense had yet emerged. He
therefore relied on the general rule of duress, stating that: “In logic, if no
exception to ageneral rule be proved, then the general rule prevails.”> He
identified the general rule as having four strict conditions, each of which
must be met before the defense may be satisfied.?*

The first of these conditions requires that the act charged be done
under an immediate threat of severe and irreparable harm to life or limb.
Thethreat must beimmediate, real, and perceivable. It cannot be specula
tiveor trivial. Second, there must be no other adequate means of averting
the evil conduct. If the accused has some other means at his disposal to
avoid taking the action, he must do so. Judge Cassese's third condition
requires a proportionality analysis. Thisis abalancing test, weighing the
evil associated with committing the crime against the evil associated with
not committing the crime. In other words, the remedy should not be dis-
proportionate to the evil, or the lesser of two evils should be chosen.

22. |d. (emphasisin original text).
23. Id.a 7.
24. 1d.a8,9.
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Finally, the situation leading to duress must not have been voluntarily
brought about by the person coerced; the accused must take no action indi-
cating support for the coerced activity. Of the four conditions, clearly the
minority opinion placed the most weight on the proportionality analysis,
since that isthe heart of the duress issue.?

Judge Cassese pointed out that, where the underlying offense
involves the killing of innocents, the most difficult to satisfy of these four
criteriais proportionality.?® He envisioned a situation not unlike that pro-
posed by the hypothetical at the beginning of this note.?” Recall that the
prisoner in the hypothetical had been directed to kill an innocent
woman. As motivation, the lives of his family were placed in
jeopardy. Were he to commit the crime and later be charged, the issue of
duresswould no doubt arise. Based on their integration of certain national
legal principles into the body of international law, the majority would be
interested in the facts and circumstances surrounding the actions of the
accused only inrelation to determining an appropriate sentence. Under the
minority view, however, merely raising these factsin the course of aguilty
plea would be sufficient to require inquiry into duress as a complete
defense. The question is not so much whether the defense will work. That
isamatter for the trial court to decide. Rather the question is whether, as

25. Id.at 9.
26. Id. at 29. Judge Cassese stated that:

Perhaps—although that will be amatter for the Trial Chamber or aJudge
to decide—it will never be satisfied where the accused is saving hisown
life at the expense of hisvictim, since there are enormous, perhapsinsur-
mountable, philosophical, moral and legal difficultiesin putting onelife
in the balance against that of others. . ..

Id.
27. Id. a 32. Judge Cassese asked the reader to consider the following:

An inmate of a concentration camp, starved and beaten for months, is
then told after a savage beating, that if he does not kill another inmate,
who has aready been beaten with metal bars and will certainly be beaten
to death before long, then his eyes will, then and there, be gouged
out. Hekillsthe other inmate as aresult. Perhaps ahero could accept a
swift bullet in his skull to avoid having to kill, but it would require an
extraordinary—and perhaps impossible—act of courage to accept one's
eyes being plucked out. Can one truly say that the man in this example
should have allowed his eyes to be gouged out and that he is a criminal
for not having done so? Id. (emphasisin origina text).
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amatter of fundamental fairness, the accused should be allowed to offer a
plea that, by its very nature, raises the possibility that his behavior is
legally excusable. In application to the hypothetical situation described
above, duress may or may not relieve the accused of criminal responsibil-
ity for his conduct.?® Judge Cassese would likely say that, even if the
defense fails to result in acquittal, the trial court is better off. The judge
now has all the necessary information on the record for consideration on
sentence.

The primary difference between these two opinionsisthat the major-
ity based its decision on policy concerns. The minority, however, based its
determination on precedent of international law. If one appreciates the
concept of an “activist” court, he may well find the majority opinion more
persuasive. A strict interpretationist, however, may find the policy-driven
decision-making of the court a bit disturbing.

V. The Wildcard — Judge Li

It appears that Judge Li was the swing votein this case. Had circum-
stances been only dlightly different, this note would discuss why duressis
now a complete defense to war crimes or crimes against humanity. But
Judge Li based his decision on one factor, and one factor alone—judicial
economy.?®

Judge Li got around the whole issue of duress by accepting the plea
of Erdemovic as both equivocal and informed. Judge Li freely admitted
that the criteriafor duress might be present in Erdemovic’s testimony, but
the entire purpose behind providing information regarding duress was
mitigation. Erdemovic’s motivation in raising such matters was not for
defense, but only to try and get a more lenient punishment. Judge Li
placed greater emphasis on the motivation of the defendant, and therefore

28. Judge Cassese would place significant weight on the inevitability of the circum-
stances. In this hypothetical, if the death of the woman is inevitable, regardless of the
actions of the accused, then it is more likely that the actions meet the proportionality test.
In application to Erdemovic, the men he killed would have died anyway. Additionally, he
would have died with them. Instead of having 1200 dead, the result would be 1201 dead.
In balancing the two evils, the lesser evil seemsto be that which resultsin the least amount
of death. Id.

29. Erdemovic, No. IT-96-22-Y, at 8 (Oct. 7, 1997) (Appea s Chamber, Separate and
Dissenting Opinion of Li, J.), available at http://www.un.org/icty/erdemovic/appeal/judge-
ment/erd-asojli971007e.htm.
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ignored the larger issue of whether duress can be a complete defense. He
opined that, merely as a matter of judicia economy, the Appellate Cham-
ber should have reassessed Erdemovic’s sentence. He pointed out the
illogic of sending the matter back to thetrial court for subsequent rehearing
on sentence when the Appellate Chamber had all the information neces-
sary to make the sentencing decision.%°

Judge Li makes good sense from the perspective of judicial economy.
But at the same time his opinion dedicates nearly five pagesto adiscussion
of duress as acomplete defense. While he clearly states his support for the
majority opinion, he then goes out of hisway to dismissthe entireissue as
being moot. Like the majority, Judge Li took the easy way out. Since the
accused raised duress only as a matter of mitigation, he was not forced to
establish precedent one way or the other. While agreeing that duress can-
not be a complete defense, this is dicta when viewed in the light of Judge
Li’sdecision regarding the manner in which the defendant rai sed the issue.
Judge Li therefore avoided making the difficult choice between approving
or dismissing the concept of duress as a defense.

V1. Conclusion

The question remains whether our hypothetical prisoner should be
given the opportunity to present duress as a complete defense. In the eyes
of the mgjority, the answer isclearly no. They base this on important pol-
icy considerations, including the fear that allowing such a defense may
encourage heinous conduct committed by radical elements in the world.
So long as an individual soldier or commander can point up the chain of
command, he has a valid defense to the most distasteful of crimes. The
minority, however, would permit him to raise the defense at trial. They
would, in fact, sua sponte withdraw his plea of guilty and enter a plea of
not guilty on his behalf. Judge Li, on the other hand, would look to see
how the defendant raised the matter of duress. If he raised it solely as a
matter of mitigation, he would limit his consideration of such evidence
thereto. While indicating his inclination to agree with the mgjority, how-
ever, hisanswer to the ultimate question of duress as acomplete defenseis
less than compelling.

At least for the moment, theissue of duressasadefenseissettled. But
one may justifiably inquire into its future, since the decision clearly leaves

30. Id.
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room for the possibility that it may be seen again, at least in the context of
sentencing. More significantly, however, the result in this case was
decided by onevote. A different panel may place more emphasis on prior
decisions by other international tribunals. The language of the minority
opinion certainly provides hope for othersin Erdemovic's shoes. But the
impact of the decision is greater than that.

The most important and lasting impact of the majority decision isits
foundation in policy. Thisis aso the point of greatest concern for the
future. The courts’ apparent willingness to search through voluminous
reams of state legidation and practicein order to find alegal basisfor their
decision is significant. Such a pursuit degrades the value of decisions by
other international tribunals. But the more grave concern is the source of
state legislation and practice. These are rules and regulations that are not
written with the international defendant in mind. Applying them to situa-
tions like that of Drazen Erdemovic is not unlike forcing the cliché square
peg in the equally hackneyed round hole. Furthermore, the range of
sources consulted by the court in reaching its decision included the U.S.
Manual for Courts-Martial and British military regulations. The courts
willingness to examine such a divers range of publications means that vir-
tually any regulation, order, or directive, published by military sources
may become part of the body of international law.

Thistrend is not likely to end here. It therefore becomes critical that
everything the U.S. military writes, every order it publishes, and every
manual it issues, be scrutinized for consistency with U.S. policy inthearea
of international and operational law. No longer will it be sufficient to ask
“isthis consistent with the Constitution of the United States.” It now must
be determined what impact military rules and regulations may have when
considered by international tribunals. Authors of such documents should
be aware of the possible impact of their penmanship. In sum, the matter of
duress as a defense to crimes like those committed by Drazen Erdemovic
isfar from dead. But the lasting impact of the decision is much greater. It
reaches as far as the pen on your desk.
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PROSECUTOR V. ZEJNIL DELALIC
(THE CELEBICI CASE)

JENNIFER M. RockoFrt

This note summarizes the International Criminal Tribunal for the
Former Yugoslavia (ICTY) decision, Prosecutor v. Zejnil Delalic, et al.
(The Celebici case).? The case concerns the prosecution of four individu-
als alleged to have worked as guards or as supervisors in the Celebici
prison-camp. The ICTY held these individuals liable either in their indi-
vidual capacity or under the theory of superior responsibility for many,
although not all, of the allegations charged.

I. Introduction

The indictment concerned horrific events alleged to have occurred
during 1992 at Celebici prison-camp, a detention facility in the village of
Celebici located in the Konjic municipality in central Bosnia and
Herzegovina.® It charged the four accused with grave breaches of the
Geneva Conventions of 1949 under Article 2 of the governing statute of
the ICTY (Statute), and with viol ations of thelaws or customs of war under
Article 3 of the Statute.*

Two of the defendants, Esad Landzo and Hazim Delic, were charged
primarily with individua criminal responsibility pursuant to Article 7(1)
of the Statute.> Landzo, also known as “Zenga,” allegedly worked as a
guard at the Celebici prison-camp from May to December 1992.6 The
indictment charged him as a direct participant with the following crimes
under international humanitarian law: willful killing and murder; torture

1. Law Clerk, The Honorable Albert V. Bryan, Jr., Federal District Judge for the
Eastern District of Virginia; J.D., 2000, University of Virginia School of Law; B.A., 1995,
Princeton University. The author would like to thank Maor Geoffrey S. Corn, Major
Michael L. Smidt and Mrs. Ann Rockoff for their encouragement and assistance.

2. Prosecutor v. Delalic, No. 1T-96-21-T (Nov. 16, 1998) (Celebici case), available
at http://www.un.org/icty/ (Tribunal Cases, Judgment).

3. 1d. 13

4. Id.

5. 1d. 1 5.

6. 1d. 1 6.
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and cruel treatment; and causing great suffering or seriousinjury and cruel
treatment.” Hazim Delic was alleged to have been the deputy commander
of the camp from May to November 1992 and commander from November
to December 1992.8 He was charged both as a direct participant and as a
superior with command responsibility.® In particular, Delic was charged
with the following crimes under international humanitarian law: willful
killing and murder; torture and cruel treatment; inhuman treatment and
crud treatment; causing great suffering or serious injury; and cruel treat-
ment, unlawful confinement of civilians; and plunder of private property.1©

The other defendants, Zdravko Mucic and Zejnil Delalic, were
charged primarily as superiorswith responsibility for crimes committed by
their subordinates pursuant to Article 7(3) of the Statute.’* Delalic was
purported to have had authority over the Celebici prison-camp and its per-
sonnel.*? He alegedly coordinated the activities of the Bosnian Muslim
and Bosnian Croat forcesin the Konjic areafrom April to September 1992;
from June to November 1992, he also served as Commander of the First
Tactical Group of the Bosnian Army.13 Mucic, also known as*“Pavo,” was
presumed to have been the commander of the Celebici prison-camp from
May to November 1992.14 In light of their positions of superior authority,
Delalic and Mucic were charged with having known or having had reason
to know that their subordinates were mistreating the detainees in the
prison-camp.’®> Further, Delalic and Mucic were charged with failing to
take necessary and reasonable measures to prevent such acts or to punish
the perpetrators.’® In their capacities as superiors at the prison-camp,
Delalic and Mucic were charged with the following crimes under interna-
tional humanitarian law: willful killing and murder; torture and cruel treat-
ment; causing great suffering or serious injury and cruel treatment;
inhuman and cruel treatment; unlawful confinement of civilians; and plun-
der of private property.t’

7. 1d. 11 6-10.
8. Id. 111

9. Id. 112.

10. 1d. 11 12-18.
11. Id. 15.

12. Id. T119.

13. Id.

14. 1d. 1 20.

15. 1d. 1121.

16. Id.

17. 1d. 11 21-28.
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The Trial Chamber initially dealt with several “procedura issues,”
such as the disclosure of the witnesses' identities and the admissibility of
certain evidence, including: statements made by the accused prior to trial;
videotapes seized by the Austrian police; a letter purportedly written by
Mr. Mucic; and evidence of the prior sexual conduct of the victims of sex-
ual assault.’® After resolving these and other issues relating to the regula-
tion of the proceedings, the Tribunal found that the Prosecution had
presented sufficient evidence to allow a reasonable tribunal to convict,®
and thus denied the Defense’s requests for dismissal of al counts of the
Indictment.?0

Il. Background and Preliminary Factual Findings

Historical and Geographical Background of the Socialist Federal Republic
of Yugoslavia (SFRY)

The Tribunal began its judgment with a detailed description of events
asthey existed in 1992. In assessing the background situation, the Tribunal
afforded substantial weight to several government-produced documents,
including: resolutions of the United Nations Security Council and General
Assembly; the Final Report of the United Nations Commission of Experts;
reports of the United Nations Secretary-General; and declarations and
statements from the European Community and the Conference on Security
and Cooperation in Europe.?

According to the Tribunal description, Tito's attempts to unify the
many nationalities living in the SFRY began to unravel on Tito's death in
1980.%22 Shortly after he died, distinct Serbian and Croatian governments
developed.?® By 1990, subsequent to a referendum by the Krajina Serbs
on self-autonomy, clashes rapidly arose between the Krajina Serbs and the
Croatian authorities.?* At this time, Croatiaincluded territory with histor-
ical linksto Serbiaand contained asignificant population of Serbs. By late
1990 and into 1991, further moves towards independence were made in
Croatia, and ethnic conflictsintensified.?> By the end of 1991, the United

18. Id. 1152, 63, 70.
19. Id. 1182.

20. 1d. 11 81-82.

21. 1d. §90.

22. 1d. 191, 96.

23. Id.

24. 1d. 198.
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Nations becameinvolved.? In February 1992, the Security Council estab-
lished the United Nations Protection Force to monitor the cease-fire which
was signed in late 1991.27 Within the following year, the SFRY was dis-
solved into its respective ethnic parts.?8

According to the Tribunal, the armed conflict in Bosnia and Herze-
govina, characterized by “ethnic cleansing” and massive displacements of
local populations, was the most protracted of all the conflicts taking place
during this period.?® The Konjic municipality, in particular, “was of stra-
tegic importance as it housed lines of communication from Sargjevo to
many other parts of the State [and] constitut[ed] a supply line for the Bos-
nian troops.”3° For these and other reasons, including its perceived impor-
tance to the Bosnian Croats and the existence of various military facilities
manned by the opposition, Konjic found itself in the midst of increasing
armed conflict. By mid-April 1992, Konjic had been effectively sur-
rounded and cut-off by armed Serb forces.3! Croat and Muslim soldiers
fought to provide access routes to Sargjevo and drive the Serbs out of the
Konjic municipality. As part of these military operations, many members
of the Serb population were arrested and housed in the newly-created
Celebici prison facility.3?

The Celebici prison-camp first received inmates in the latter part of
April 1992.38 Detainees were mainly men, transferred from various loca-
tions.3* The Tribunal described the environment at the camp:

It is clear that an atmosphere of fear and intimidation prevailed
at the prison-camp, inspired by the beatings meted out indiscrim-
inately uponthe prisoners’ arrest, [their] transfer to the camp and
their arrival. Each of the former detainees who testified before
the Trial Chamber described acts of violence and cruelty which
they themselves suffered or witnessed and many continue today

25. 1d. 1 100.

26. 1d. 1103.

27. 1d.

28. Id. 11 105-06.
29. 1d. 107.

30. Id. §123.

31. 1d. §133.

32. Id. 71141,

33. Id. 1 146.

34. Id. 1147.
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to sustain the physical and psychological consequences of these
experiences.®

The last prisoners |eft the Celebici prison-camp on 9 December 1992.36

1. Applicable Law
A. Genera Principles of Interpretation

In order to resolve disputes regarding the interpretation of its Statute
and Rules, the Court discussed at length the various methods traditionally
used to interpret international treaties and conventions.3” It then concluded
that it would interpret its Statute by focusing on the goals of the Statute and
the social and political considerations that gave rise to its creation.®® In
this respect, the Tribunal noted it was established in response to the “kinds
of grave violations of humanitarian law . . . [that] continue to occur in
many other parts of the world, and continue to exhibit new forms and per-
mutations.” %

B. Applicable Provisions of the Statute

The Tribunal then explored the meaning of Articles 1-7 of its
Statute.*® Article 1 confines the Tribunal to “concerning itself with ‘seri-
ous violations of international humanitarian law’ committed within a spe-
cific location and time-period.”#* The Tribunal found these temporal and
geographical requirements to have been met in this case. The Defense,
however, argued that the crimes charged were not “serious’ violations of
international humanitarian law.*? Instead, the Defense argued that the
crimes were mere “lessor violations’ more appropriately subject to prose-
cution by national courts.*® Further, Mr. Landzo presented a selective

35. Id. 1 150.

36. Id. 1157.

37. Id. 11 160-69.

38. Id. 1 170.

39. Id.

40. U.N.Doc. S/25704, annex, arts. 1-9 (1993), availableat http://www.un.org/icty/
basic/statut/ statute.htm.

41. Delalic, No. IT-96-21-T, 1 173.

42. 1d. 1175.

43. 1d.
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prosecution claim arguing that he was but one of thousands of individuals
who might have been prosecuted for similar offences committed in the
former Yugoslavia.**

The Tribunal responded to these arguments raised by the
Defense. First, the Tribunal found that it was not intended to concern itself
with personsin positions of military or political authority.*® Then, the Tri-
bunal held that Article 9 granted the Tribunal concurrent jurisdiction with
national courts.*® In answer to the Defense’s argument that the crimes
charged were not “serious’ violations of international humanitarian law,
the Tribunal declared that: “to argue that these are not crimes of the most
serious nature strains the bounds of credibility.”4” Lastly, the Tribunal
found that Mr. Landzo was not a singular indicted individual, but rather
that the Prosecutor had issued indictments against numerous others.*

C. Genera Requirements for the Application of Articles2 and 3 of the
Statute

Next, the Tribunal tackled the general prerequisitesfor the application
of theinternational laws of war. First, there must be an “ armed conflict” .49
The Tribunal adopted the test formulated in the case of The Prosecutor v.
Dusko Tadic (Tadic Jurisdiction Decision): there must be protracted
armed violence between governmental authorities and organized armed
groups or between such groups within a State.® The Tribunal found this
test satisfied.>r Additionally, for purposes of finding “armed conflict,” the
Tribunal noted it was not required to find such conflict in the Konjic
municipality itself, but rather need only ook to thelarger territory of which

44, Id.

45, Id. 7176.

46. 1d. §177.

47. 1d. §178.

48. 1d. f179.

49. Id. 7182.

50. Id. 1183 (quoting Prosecutor v. Tadic, No. 1T-94-1-AR72 (Oct. 2, 1995) (Deci-

sion on the Defense Mation for Interlocutory Appeal on Jurisdiction)).

51. Id. 1192
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Konjic formed apart.52 The Tribunal further found a clear nexus between
the armed conflict and the crimes allegedly committed by the accused.>3

The Tribunal next addressed the two conditions required by Article 2
of its Statute: “the alleged offences [must be] committed in the context of
an international armed conflict [and] the alleged victims [must be] *per-
sons protected’ by the Geneva Conventions.” In principal, the Tribunal
agreed with the Tadic decision that customary law has extended the “ grave
breaches’ provisions of the Geneva Conventions to internal armed con-
flicts.5> However, the Tribunal made no actual finding on whether Article
2 of the Statute can be applied only ininstances of international armed con-
flict, or whether this provision is also applicable to internal armed
conflicts.®® Rather, the Tribunal easily concluded that the armed conflict
occurring in Bosnia and Herzegovinawas international as of the date of its
recognition as an independent state, 6 April 1992.57 The Tribunal
explored whether the conflict became internal upon the withdrawal of the
external forces,®® but ultimately determined that the international armed
conflict continued throughout the whole of 1992.5°

Having concluded that the armed conflict was international in nature,
the Tribunal then tackled whether the victims were “protected persons’ as
defined by the Fourth Geneva Convention on Civilians®® or the Third
Geneva Convention on Prisoners of War.6! The Fourth Geneva Conven-
tion defines “ protected” personsas: persons“in the hands of a party to the
conflict or occupying power of which they are not nationals.”? Here, the
issue was whether the victims were of the same nationality astheir captors
such that they would then necessarily fall outside the protections of the
Fourth Geneva Convention.®® For purposes of its discussion, the Tribunal

52. 1d. 1185.

53. 1d. 1197.

54. 1d. 1201 (emphasis added).

55. 1d. 1202.

56. Id. 1235.

57. 1d. 1214.

58. 1d. 1215.

59. Id. 1234.

60. Geneva Convention Relative to the Protection of Civilian Persons in Time of
War, Aug. 12, 1949, 6 U.S.T. 3516, 72 U.N.T.S. 287 [hereinafter Fourth Geneva Conven-
tion].

61. Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12,
1949, 6 U.S.T. 3316, 72 U.N.T.S. 135.

62. Delalic, No. IT-96-21-T 236 (citing Fourth Geneva Convention, supra note
60).
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explained that, even if the State of Bosnia and Herzegovina had granted
nationality to the Bosnian Serbs, Croats, and Muslimsin 1992, therewould
still be an insufficient link between the Bosnian Serbs and the State to con-
sider them Bosnian nationals in the present case.®* Rather, the Bosnian
Serbs had clearly expressed their wish to be a part of the Federal Republic
of Yugoslavia (FRY) and engaged in armed conflict on behalf of the FRY
forces.®> Thus, the Tribunal concluded that Bosnian Serb civilians were
“protected” under the Fourth Geneva Convention when detained by Bos-
nian government forces.%

[t is clear that the victims of the acts alleged in the Indictment
were arrested and detained mainly on the basis of their Serb iden-
tity. Assuch, and insofar as they were not protected by any of
the other Geneva Conventions, they must be considered to have
been “protected persons” within the meaning of the Fourth
Geneva Convention, as they were clearly regarded by the Bos-
nian authorities as belonging to the opposing party in an armed
conflict and as posing athreat to the Bosnian State.®”

The Tribunal further rationalized that, in accordance with the devel opment
of human rights as applied to modern conflicts, “it would be incongruous
with the whole concept of human rights, which protect individuals from
the excesses of their own governments, to rigidly apply the nationality
requirement of Article 4. . .. ”% Having thus found that the victims were
“persons protected” under the Fourth Geneva Convention and having
determined that individuals protected by the Fourth Convention necessar-
ily fell within the protections of the Third, the Tribunal did not consider it
necessary to discuss whether the victimswere “ prisoners of war” under the
Third Geneva Convention.®®

D. Article 3 of the Statute

Next, the Tribunal addressed the nature of the prohibitions of Com-
mon Article 3 of the Geneva Conventions and their incorporation into Arti-

63. Id. 11241.
64. Id. 1259.
65. Id.

66. 1d. 1 261.
67. 1d. 1 265.
68. 1d. 266.
69. 1d. 11276.
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cle 3 of the Statute. The Tribunal limited its discussion on the expansion
of the laws of war by essentially agreeing with the conclusion of the Tadic
tribunal: Article 3 of the Statute guarantees that the Tribunal’s jurisdiction
is broad enough to cover violations of Common Article 3 whether or not
they occur within an international or an internal armed conflict.”®

This Trial Chamber isin no doubt that the intention of the Secu-
rity Council was to ensure that al serious violations of interna-
tional humanitarian law, committed within the relevant
geographical and temporal limits, were brought within the juris-
diction of the International Tribunal . . .. While ‘grave breaches
must be prosecuted and punished by all States, ‘other’ breaches
of the Geneva Conventions may be so. Consequently, an inter-
national tribunal such asthis must also be permitted to prosecute
and punish such violations of the Conventions.’*

Furthermore, the Tribunal denied that applying individual criminal
responsibility to violations of Common Article 3 would amount to the cre-
ation of ex post facto law.”? As support, the Tribunal cited the provisions
of the Criminal Code of the SFRY, adopted by Bosnia and Herzegovinain
April 1992, under which the accused would have been held individually
criminally responsible under their own national laws.”® Thus, having con-
cluded that an international armed conflict existed in Bosnia and Herze-
govina during the relevant time period and that the victims of the alleged
offenses were “protected persons,” the Tribunal further found Article 3 of
the Statute applicable to each of the crimes charged on the basis that those
crimes also constituted violations of the laws or customs of war that are
substantively prohibited by Common Article 3 of the Geneva Conven-
tions.”

E. Individual Criminal Responsibility Under Articles 7(1) and 7(3) of the
Statute

The Tribunal next explained the principle of individual criminal
responsibility under Article 7(1) of the Statute. The principle, commonly
known as the command responsibility doctrine, extends responsibility

70. 1d. 1300.

71. 1d. 11306, 308.
72. 1d. 11312

73. Id.

74. 1d. §317.
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beyond those who directly commit the crimes. The tribunal quoted the
Report of the Secretary-Genera: “All personswho participate in the plan-
ning, preparation, or execution of serious violations of international
humanitarian law in the former Yugoslavia contribute to the commission
of the violation and are, therefore, individually responsible.” ™ The Tribu-
nal concluded that such a principle, holding military commanders and
other persons occupying positions of superior authority criminally respon-
sible for the unlawful conduct of their subordinates, is a well-established
norm of international customary law.”

The Tribuna outlined the degree of participation necessary to be con-
sidered criminally responsible. As an initial matter, individual responsi-
bility results regardless of whether the commander undertook positive acts
or omissions.”” “Thus, a superior may be held criminally responsible not
only for ordering, instigating or planning criminal acts carried out by his
subordinates, but also for failing to take measures to prevent or repress the
unlawful conduct of his subordinates.” ”® The Tribunal cited Article 87 of
Additional Protocol | asimposing this affirmative duty on superiors.”

In setting out the requirements to establish individual responsibility
for acts that do not constitute a direct performance of the criminal viola-
tion, the Tribunal held:

[The] actus reus for such responsibility is constituted by an act
of participation which in fact contributes to, or has an effect on,
the commission of the crime. Hence, this participation must
have “a direct and substantial effect on the commission of the
illegal act.” The corresponding intent, or mens rea, is indicated
by the requirement that the act of participation be performed
with knowledgethat it will assist the principal in the commission
of thecriminal act. Thus, there must be “ awareness of the act of
participation coupled with a conscious decision to participate by
planning, instigating, ordering committing, or otherwise aiding
and abetting in the commission of acrime.”&

75. 1d. 1 319 (quoting Report of the Secretary-General Pursuant to Paragraph 5 of
Security Council Resolution 955 (1994), Feb. 13, 1995, U.N. Doc. $/1995/134, para. 54).

76. 1d. 1333.

77. 1d.

78. Id.

79. Id. 1334 (citing Protocol Additional to the Geneva Conventions of 12 August
1949, and Relating to the Protection of Victims of International Armed Conflicts, Dec. 12,
1977, art. 87, 1125 U.N.T.S. 3).
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Further, the Tribunal defined “aiding and abetting” to include “all acts of
assistance that lend encouragement or support to the perpetration of an
offense and which are accompanied by the requisite mens rea.”8! Such
assistance need not occur at the same time and place asthe actual commis-
sion of the offense, nor must it be physical; it may include merely psycho-
logical support.8? Additionally, a pre-existing plan to engage in criminal
conduct is unnecessary.8

Asto the superior responsibility for failure to act, the Tribunal found
three prerequisites for the application of Article 7(3) of the Statute:

(1) the existence of a superior-subordinate relationship;

(2) the superior knew or had reason to know that the criminal act
was about to be or had been committed; and

(3) thesuperior failed to take the necessary and reasonable mea-
sures to prevent the criminal act or punish the perpetrator
thereof .34

The Tribunal tackled these elementsindividually. 1t noted that the require-
ment of a superior-subordinate rel ationship becomes more problematic in
situations such as that of the former Yugoslavia, where the formal com-
mand structure had broken down and the interim structure was ambiguous
and ill-defined.®5 Despite this lack of clarity, the Tribunal stressed that
commanders within the informal structures may be held criminally liable
for their failure to prevent and punish the crimes of personswho arein fact
under their control .28 “The mere absence of formal legal authority to con-
trol the actions of subordinates should therefore not be understood to pre-
clude the imposition of such responsibility.” 8’

Rejecting any formal designation as a prerequisite to command
responsibility, the Tribunal held that “the factor that determines liability
for thistype of criminal responsibility isthe actual possession, or non-pos-

80. Id. 1326.
81. Id. §327.
82. 1d.
83. 1d. §328.
84. 1d. 1346.
85. Id. 1354.
86. Id.
87. 1d.
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session, of powers of control over the actions of subordinates.”® Such
responsibility may arise through de facto aswell as de jure powers of con-
trol.8 Thus, superiors may be held liable “for their failure to prevent or
punish criminal acts committed by persons not formally under their author-
ity in the chain of command,”° including “ persons over whom their for-
mal authority under national law is limited or non-existent.”® The
Tribunal emphasized that, in accordance with the customary law doctrine
of command responsibility,%> Article 7(3) applies not only to military but
also to civilian leaders, political leaders and other civilian superiors in
positions of authority.% In conclusion, the Tribunal summarized:

[ITn order for the principle of superior responsibility to be appli-
cable, it isnecessary that the superior have effective control over
the persons committing the underlying violations of interna-
tional humanitarian law, in the sense of having the material abil-
ity to prevent and punish the commission of these offences. With
the caveat that such authority can have ade facto aswell asade
jure character, . . . the doctrine extends to civilian superiors only
to the extent that they exercise adegree of control over their sub-
ordinates which is similar to that of military commanders.%*

Article 7(3) establishesliability only where the superior knew or had
reason to know that his subordinates were about to or had committed

88. Id. 1370.

89. Id.

90. Id. 111372-76 (citing United Statesv. Wilhelm List, reprinted in X1 TRIAL oF WAR
CRIMINALS BEFORE THE NUERNBERG MILITARY TRIBUNALS UNDER CoNTROL Councit Law No.
10, at 1230 (1950) [hereinafter TWC]; United Statesv. Wilhelm von Leeb, reprinted in X1
TWC 462; United Statesv. Oswald, reprinted in V TWC 258; United Statesv. Soemu Toy-
oda, Official Transcript of Record of Trid, at 5012).

91. Id. 376.

92. Id. 111359-62. Herethe Tribunal outlined previous Tribunal decisionsincluding
the International Military Tribunal for the Far East (Tokyo Tribunal) aswell asthe decision
by the Superior Military Government Court of the French Occupation Zone in Germany
(citing THE CoMPLETE TRANSCRIPTS OF THE PROCEEDINGS OF THE INTERNATIONAL MILITARY TRI-
BUNAL FOR THE FAR EasT, reprinted in 20 The Tokyo War Crimes Trial (R. John Pritchard &
S. Zaide eds., 1981); The Government Commissioner of the General Tribunal of the Mili-
tary Government for the French Zone of Occupation in Germany v. Herman Roechling and
Others (Indictment and Judgment of the Genera Tribunal of the Military Government of
the French Zone of Occupation in Germany), reprinted in X1V TWC, supra note 90, app.
B).

93. Id. 1356.

94. 1d. §378.
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crimes under the Statute. The Tribunal interpreted this provision to
encompass situations where the superior either:

(1) had actual knowledge, established through direct or circum-
stantial evidence, that his subordinates were committing or about
to commit crimes referred to under Article 2 to 5 of the Statute;
or

(2) had in his possession information of a nature, which at the
least, would put him on notice of the risk of such offences by
indicating the need for additional investigation in order to ascer-
tain whether such crimes were committed or were about to be
committed by his subordinates.®

The Tribunal then listed a number of factors to consider in determining
whether the commander had actual knowledge, and noted that such knowl-
edge may not be presumed but must be established through circumstantial
evidence.?® Where the superior did not have actual knowledge but “had
reason to know,” the Tribunal dictated the principle that “a superior is not
permitted to remain willfully blind to the acts of his subordinates.”®’

There can be no doubt that a superior who simply ignored infor-
mation within his actual possession compelling the conclusion
that criminal offences are being committed, or are about to be
committed, by his subordinates commits a most serious derelic-
tion of duty for which he may be held criminally responsible
under the doctrine of superior responsibility. Instead, uncer-
tainty arises in relation to situations where the superior lacks
suchinformation by virtue of hisfailureto properly supervise his
subordinates.®®

The standard for liability in the latter situation arises where specific infor-
mation was available to the superior that would have put him on natice of
the offenses committed by his subordinates. “It is sufficient that the supe-

95. Id. 1383. The Tribunal determined that this Article 7(3) provision ought to be
interpreted in accordance with the mens rea standard established by Article 86 of Addi-
tional Protocol I. The Tribunal concluded that the Article 86 provision required that a supe-
rior may be held responsible only if information wasin fact available which would have put
that superior on notice. Id. at 1 393.

96. Id. 1386.

97. Id. 1387.

98. Id.
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rior was put on further inquiry by the information, or, in other words, that
it indicated the need for additional investigation in order to ascertain
whether offences were being committed or about to be committed by his
subordinates.”% The Tribunal noted that a commander should not be
asked to do the impossible, and thus superior responsibility should only
apply to situations in which the commander failed to take measures that
were within his powers, that is, “within his materia possibility.”*® The
Tribunal ended by briefly discussing the issue of causation, but concluded
that there is no requirement for proof of causation as a separate el ement of
superior responsibility. 10

F. Elements of the Offenses

After a discussion on the construction and interpretation of criminal
statutes, the Tribunal proceeded to examine the specific elements of the
offences alleged in the indictment.

1. WilIful Killing and Murder

First, the Tribunal addressed the charges of “willful killing” and
“murder”. Asan initia matter, the Tribunal found those terms to be qual-
itatively the same.1®? The Tribunal then quickly defined the actus reus:
“the death of the victim as aresult of the actions of the accused.” 1% The
mens rea garnered a more lengthy discussion. Ultimately, the Tribunal
concluded that the mensrea for willful killing and murder is satisfied when
the accused demonstrates an intention to kill, or inflict serious injury in
reckless disregard of human life.1%

99. Id. 1393. The Tribunal noted the standard thus applied is the standard that
existedin 1992. The Tribunal recognized that the provision on the responsibility of military
commanders in the Rome Statute of the International Criminal Court differs by holding
commanders criminally responsible“for failureto act in situationswhere he knew or should
have known of offences committed, or about to be committed, by forces under his effective
command and control, or effective authority and control.” Id.

100. Id. 7 395.

101. Id. 1398.

102. Id. 1422

103. Id. 1424.

104. Id. 7439.
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2. Offenses of Mistreatment

The Indictment alleged the following various forms of mistreatment,
not resulting in death:

(1) torture: agrave breach of the Geneva Conventions punish-
able under Article 2(b) of the Statute, and aviolation of the laws
or customs of war punishable under Article 3 of the Statute, as
recognized by Article 3(1)(a) of the Geneva Conventions,

(2) rape astorture: agrave breach of the Geneva Conventions
punishable under Article 2(b) of the Statute, and a violation of
the laws or customs of war punishable under Article 3 of the
Statute, as recognized by Article 3(1)(a) of the Geneva Conven-
tions;

(3) willfully causing great suffering or serious injury: agrave
breach of the Geneva Conventions punishable under Article 2(c)
of the Statute;

(4) inhuman and cruel treatment; aviolation of the laws or cus-
toms of war punishable under Article 3 of the Statute and recog-
nized by Article 3(1)(a) of the Geneva Conventions.1®

The Tribunal recognized that none of these offences was defined in the
Geneva Conventions and therefore looked to the relevant customary inter-
national law to decipher their elements.1%

a. Torture

For both internal and international armed conflicts, the Geneva Con-
ventions prohibit the torture of persons not taking an active part in the hos-
tilities. 197 Referring to the numerous conventions and declarations against
torture, the Tribunal easily found the prohibition on torture to be anorm of
customary international law.%® After accepting the definition of torture
contained in the Torture Convention of 1984, the Tribuna considered the

105. Id. 7440.
106. 1d. 1441.
107. 1d. 1 446.
108. 1d. 1452.
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“requisite level of severity of pain or suffering, the existence of a prohib-
ited purpose, and the extent of the official involvement that are required in
order for the offence of torture to be proven.”'%® The Tribunal began by
noting the inherent difficulty in determining a threshold level of severity
beyond which inhuman treatment becomestorture. After detailing various
European Court and European Commission of Human Rights decisions
along with Human Rights Committee findings, the Tribunal found that
most cases of torture involve positive acts although omissions may also
constitute torture.° Beyond this conclusion, the Tribunal failed to find an
exact level of severity to which the pain and suffering must rise. 1!

In its summary, the Tribunal listed the elements of torture to include:

(1) An act or omission that causes severe pain or suffering,
whether mental or physical,

(2) Whichisinflicted intentionally,

(3) And for such purposes as obtaining information or a confes-
sion from the victim, or athird person, punishing the victim for
an act he or she or athird person has committed or is suspected
of having committed, intimidating or coercing the victim or a
third person, or for any reason based on discrimination of any
kind,

(4) And such act or omission being committed by, or at the insti-
gation of, or with the consent or acquiescence of, an official or
other person acting in an official capacity.!12

This last requirement “extends to officials who take a passive attitude or
turn ablind eye to torture, most obviously by failing to prevent or punish
torture under national pena or military law.” 113

109. 1d. 1 460.
110. Id. 7468.
111. 1d. 1 469.
112. Id. §1494.
113. 1d. 1474.



2000] CRITIQUE OF MCM FORMALITIES 189

b. Rape

After defining rape and discussing its express prohibition in interna
tional law, the Tribunal focused on whether rape, aform of sexual assault,
could be considered torture. The Tribunal defined rape to “constitute a
physical invasion of a sexual nature, committed on a person under circum-
stances that are coercive.”'* In determining whether rape could be
deemed torture, the Tribuna examined the findings of other international
judicial and quasi-judicial bodies as well as relevant United Nations
reports. Ultimately, the Tribunal held that whenever rape or other forms of
sexual violence meets the above listed elements of torture, then such sex-
ual violence shall constitute torture, in the same way as any other acts
meeting the torture criteria’®> The Tribunal issued a strong pronounce-
ment on the despicable nature of rape which “strikes at the very core of
human dignity and physical integrity.” 116

c. WilIfully Causing Great Suffering or Serious Injury to Body
or Health

The Tribunal analyzed the circumstancesin which actions cause great
suffering or serious injury to body or health. After discussing the Com-
mentary to the Fourth Geneva Convention, the Tribunal found that causing
such suffering or injury

constitutes an act or omission that is intentional, being an act
which, judged objectively, is deliberate and not accidental,
which causes serious mental or physical suffering or injury. It
coversthose actsthat do not meet the purposive requirements for
the offence of torture, although clearly al acts constituting tor-
ture could also fall within the ambit of this offence.'’

d. Inhuman Treatment

After concluding that the prohibition on inhuman (or inhumane) treat-
ment isanorm of customary international law, the Tribunal explored how

114. Id. 71479.
115. 1d. 1496.
116. 1d. 1495.
117. 1d. 511
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the Geneva Conventions, the Hague Conventions and the Additional Pro-
tocols, their Commentaries and other adjudicative bodies treat this prohi-
bition.'*® Based on this analysis, the Tribunal found:

[ITnhuman treatment is an intentional act or omission, that isan
act which, judged objectively, is deliberate and not accidental,
which causes serious mental or physical suffering or injury or
constitutes a serious attack on human dignity. . . . Thus, inhuman
treatment is intentional treatment which does not conform with
the fundamental principle of humanity, and forms the umbrella
under which the remainder of the listed ‘ grave breaches' in the
Conventions fall.**°

Ultimately, the Tribunal determined that whether an act “constitutes inhu-
man(e) treatment is a question of fact” to be judged in light of the entirety
of the particular case.12

e. Crud Treatment

After considering Common Article 3, Article 4 of Additional Protocol
I1, and various human rights instruments, the Tribunal defined cruel treat-
ment to be “ treatment which causes serious mental or physical suffering or
constitutes a serious attack upon human dignity, which is equivalent to the
offence of inhuman treatment in the framework of the grave breaches pro-
visions of the Geneva Conventions.”1?! The Tribunal further required that
such treatment be an intentional act or omission which, judged objectively,
is deliberate and not accidental 1%

f. Inhumane Conditions

Lastly, the Tribunal addressed the alleged existence of inhumane con-
ditions in the Celebici prison-camp and whether such a concept could be
considered as being incorporated into the offences of willfully causing
great suffering or serious injury to body or health or cruel treatment.123

118. Id. 1517.
119. 1d. 1543.
120. 1d. 1544.
121. Id. 1551
122. Id. 1552
123. Id. 1554.
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The Tribunal first defined “inhumane conditions’ as a factual description
of the general environment of the detention premises and the treatment
meted out to the prisoners.’** The Tribunal then quickly disposed of the
issue by qualifying “inhumane conditions’ as a factual determination to
which the legal standards found for the above listed offences must be
applied.1®

3. Unlawful Confinement of Civilians

Article 2(g) of the ICTY Statute punishes the unlawful confinement
of civilians as a grave breach of the Geneva Conventions, recognized in
Article 147 of the Fourth Geneva Convention.?® The Tribunal first
addressed when civilians could be lawfully confined and what require-
ments need be fulfilled for such confinement to be considered lawful. Par-
ties to a conflict may lawfully confine civilians under Article 27 of the
Fourth Geneva Convention as “measures of control and security.” 127
However, resort to this measure is restricted to “absolute necessity, based
on the requirements of State security, . . . and only then if security cannot
be safeguarded by other, less severe means.” 128 Thus, internment of civil-
iansispermissible only in limited cases and subject to the strict procedural
rules contained primarily in Articles 42 and 43 of the Fourth Geneva
Convention.1?® Examples of instances when the confinement of civilians
may be deemed absolutely necessary include subversive activity carried on
inside the territory of a party to the conflict, or actions of direct assistance
to an opposing party that may threaten the security of the former. In such
acase, anation may intern people or place them in assigned residences if
it has serious and legitimate reasons to think that they may seriously prej-
udice its security by means such as sabotage or espionage.13°

The Tribunal qualified thislatter statement by clarifying that the mere
fact that a person is anational of, or aligned with, the opposition does not
automatically authorize interning that individual or placing him or her in
assigned residence.’®! Rather, there must be good reason to think that the

124. 1d. 1 556.
125. 1d.

126. Id. 1563.
127. Id. 1574.
128. 1d. §571.
129. 1d. 1574.
130. Id. 1576.
131. Id. 1577.
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person concerned, by his or her activities, knowledge or qualifications,
poses areal threat to the security of the nation.'? Such determinations
must be contained on a case-by-case rather than a collective basis.*33

4. Plunder

In the final pages of this part of the decision, the Tribunal examined
the accusation against two of the Defendants alleging the plunder of
money, watches, and other valuable property belonging to persons
detained in the Celebici prison-camp.3* The Tribunal began by noting that
current international law protects not only civilians but civilian property
rightsaswell.13> Article 47 of the Hague Regul ations formally forbids pil -
lage.’3¢ The Tribunal found that this prohibition “is general in scope, and
extends both to acts of looting committed by individual soldiers for their
private gain, and to the organized seizure of property undertaken withinthe
framework of asystematic economic exploitation of occupied territory.” 137
Rather than considering the offence of plunder in the abstract, the Tribunal
left further analysis of the issue to the particular charges contained in the
indictment.138

IV. Factual and Legal Findings

The Tribunal offered a brief explanation of the nature of the evidence
offered and the burdens of proof required. It then went through an individ-
ual accounting of crimes charged against each of the Defendants.

A. Superior Responsibility of Zejnil Delalic
To begin with, the Tribuna addressed whether Zgjnil Delalic was in

a position of superior authority sufficient to meet the conditions for the
imposition of criminal responsibility pursuant to Article 7(3) of the

132. 1d.

133. 1d. §578.
134. Id. 1584.
135. Id. 1587.
136. 1d.

137. 1d. 1590.
138. 1d. 1592.
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Statute.’®® The Tribunal disagreed with the Prosecution’s argument that a
chain of command is not a necessary element for superior authority.40
Rather, the Tribunal found actual control of the subordinate to be the nec-
essary link in the superior-subordinate rel ationship.14!

Ultimately, the Court found that prior to 18 May 1992, during which
time Delalic was employed in a ministerial capacity responsible for the
transportation of weapons and was not amember of the unit that took over
the facility in Celebici, there was no evidence to assume that Delalic oper-
ated as a person of superior authority.1*2 Delalic had no political or mili-
tary authority vested upon him at that time.2*3 From 18 May to 30 July
1992, Deldlic served as “coordinator of the Konjic Municipality Defense
Forces” and was empowered to “directly co-ordinate the work of the
defense forces of the Konjic Municipality and the War Presidency.”'* In
relation to this position, the Tribunal held: “The meaning of the word ‘ co-
ordination’ implies mediation and conciliation. The expression does not
connote, and cannot reasonably be construed to mean, command authority
or superior authority over the parties between which he mediates.”14° The
Tribunal determined that there was no evidence that Zegjnil Delalic, as co-
ordinator, had responsibility for the operations of the Celebici prison-camp
and its personnel or that he was in a position of superior authority to the
camp personnel 146 Even after his appointment on 27 July 1992, as com-
mander of “all formations’ of the armed forces of Bosniaand Herzegovina
in the area including Konjic, the Tribunal maintained that Delalic did not
acquire any command authority or responsibility over the Celebici prison-
camp and its staff.14”  As such, Delalic was without the ability to issue
orders, including orders appointing individuals to the Celebici prison-
camp staff and relating to the strengthening of intelligence (orders relied
upon by the Prosecution to establish Delalic’'s command authority).148

The Tribunal then discussed the validity and probative value of the
letters and videos seized at the premises of the Inda-Bau company in

139. Id. 1605.

140. Id. 1647.

141. 1d.

142. 1d. 11 649, 657.
143. 1d.

144. 1d. 1 659.

145. Id. 1 660.

146. Id. 1 686.

147. 1d. 1697.

148. 1d. 700.
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Vienna, a firm with which Delalic was alleged to have had close links. 14
After studying these “Vienna Documents,” the Tribunal concluded that
these exhibitsfailed to provide reliable evidence of the command authority
that Delalic aledgedly had over the prison-camp at Celebici and its per-
sonnel .10

B. Superior Responsibility of Zdravko Mucic

Because of hisasserted position as commander of the Celebici prison-
camp, the Indictment charged Zdravko Mucic with responsibility as a
superior for all of the offences alleged.’>! The indictment alleged that,
since Mucic had responsibility for the operation of the camp, he wasin a
position of superior authority to all camp guards and to those other persons
who entered the camp and mistreated detainees.'>> Because of his failure
to take the necessary and reasonable measures to prevent the alleged vio-
lations of the Statute, Mucic was responsible for all the crimes set out in
the indictment, pursuant to Article 7(3) of the Statute.>3

The Tribunal began by addressing Mucic’smain defense: the absence
of awritten and formal appointment for the exercise of his superior author-
ity.15* The Tribunal rejected this argument as an absol ute defense by not-
ing that a formal appointment of authority is unnecessary to establish a
superior-subordinate relationship.t%® Rather, “the factor critical to the
exercise of command responsibility is the actual possession, or non-pos-
session, of powers of control over the actions of subordinates.” 1% The Tri-
bunal then found that M ucic was the de facto commander exercising actua
authority over the Celebici prison-camp, its personnel and its detainees
during the relevant time periods.’>” Further, the Tribunal held that the evi-
dence supported afinding that M ucic had actual knowledge that the guards
under his command were committing crimes.’>8 In fact, Mucic testified

149. Id. 1704,
150. Id. 1718.
151. 1d. §722.
152. 1d. §1724.
153. I1d.

154. Id. 1733.
155. Id. 1736.
156. 1d.

157. 1d. §1752.
158. 1d. 1 769.
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that he had personally witnessed the abuse of detainees.’>® The Tribunal
further noted that:

[C]rimes committed in the Celebici prison-camp were so fre-
guent and notoriousthat thereisno way that Mr. Mucic could not
have known or heard about them. Despite this, he did not insti-
tute any monitoring and reporting system whereby violations
committed in the prison-camp would be reported to him, not-
withstanding his knowledge that Hazim Delic, his deputy, had a
penchant and proclivity for mistreating detainees. There is no
doubt that Mr. Mucic was fully aware of the fact that the guards
at the Celebici prison camp were engaged in violations of inter-
national humanitarian |aw.16°

After finding that Mucic had the requisite knowledge, the Tribunal
determined that he had failed to “take reasonable or appropriate action to
prevent crimes committed within the Celebici prison-camp or punish the
perpetrators thereof.” 161 In conclusion, on the basis of the principle of
superior responsibility, the Tribunal found Mucic criminally responsible
for the acts of the Celebici prison-camp personnel 162

C. Superior Responsibility of Hazim Delic

Along with Mucic, Delic was charged with being in a position of
superior authority to all camp guards and to those who entered the camp
and mistreated the detainees.'®® The Prosecution alleged that Delic had
knowledge of the violations committed by his subordinates but failed to
take reasonable and necessary measures to prevent such acts or to punish
the perpetrators.164

The Tribunal began by addressing whether a superior-subordinate
relationship existed: “whether the accused had the power to issue orders
to subordinates and to prevent or punish the criminal acts of his subordi-
nates, thus placing him within the chain of command.” 16> Despite witness

159. 1d.

160. 1d. §770.
161. Id. 1772
162. Id. 1776.
163. Id. 1777.
164. 1d.

165. 1d. 1800.
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testimony that Delic ordered guards to mistreat the prisoners, the Tribunal
found that the Prosecution failed to establish, beyond a reasonable doubt,
that Delic had the power to issue orders or to punish the criminal acts of
his subordinates.1%¢ Rather, the Tribunal found that the evidence merely
indicated a degree of influence possessed by Delic but determined that
such “influence could be attributable to the guards' fear of an intimidating
and morally delinquent individual who was the instigator of and a partici-
pant in the mistreatment of detainees, and is not, on the facts before the
Trial Chamber, of itself indicative of the superior authority of Mr. Delic
sufficient to attribute superior responsibility to him.” 167

D. Factual and Legal Findings Relating to Specific Events Charged in the
Indictment

After reviewing the superior-responsibility position of the Defen-
dants, the Tribunal then conducted a case-by-case examination of each of
the acts alleged. The Tribunal addressed the sufficiency of the evidence
provided, and when applicable, whether superior responsibility existed. In
some of the cases, the Tribunal accorded individual criminal responsibility
even where the accused himself was not the actor. The Tribunal stated:
“Individual criminal responsibility arises where the acts of the accused
contribute to, or have an effect on, the commission of the crime and these
acts are performed in the knowledge that they will assist the principal in
the commission of the criminal act.”1%®

For some charges, the Tribunal found indirect evidence sufficient to
establish guilt. For example, even though the witnesses to the murder of
Scepo Gotovac could not see the person or persons actually beating him,
the Tribunal accepted evidence of what was heard and what was believed
to be happening inside.'®® On the other hand, when discussing the murder
of Simo Jovanovic, the Tribunal refused to ascribe guilt on the basis of
mere voice recognition by the single witness.*’® Where the witness testi-

166. Id. 1 810.
167. 1d. 1 806.
168. Id. 1842
169. Id. 11820-21.
170. 1d. 1844.
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monies conflicted on fundamental aspects of the alleged events, the Tribu-
nal would also deny guilt.1’t

For the mgjority of the alleged murder charges, the Tribunal found at
least one of the accused guilty. In surmising the beating of sixty-year old
Bosko Samoukovic, which resulted in his death half an hour after the ces-
sation of the beatings, the Tribunal commented: “Such a brutal beating,
inflicted on an old man and resulting in his death, clearly exhibitsthe kind
of reckless behavior illustrative of a complete disregard for the conse-
guences which this Trial Chamber considers to amount to willful killing
and murder.” 172

As concerned the rape charges, the Tribunal noted that according to
sub-Rule 96(i) of the Rules, no corroboration of the testimony of avictim
of sexual assault is required as long as the victim's testimony is credible
and compelling.1”® Highlighting the devastating psychological effects of
repeated rapes, the Tribunal quoted rape victim, Ms. Cecez, as testifying
that: “psychologically and physically | was completely worn out. They
kill you psychologically.”*”* The purpose of such rapes, according to the
Tribunal, was to “intimidate not only the victim but also other inmates, by
creating an atmosphere of fear and powerlessness.”’®> Additionally, the
Tribuna held that rape inflicted because of an individual’s gender repre-
sented aform a discrimination which constituted a prohibited purpose for
the offense of torture.1’®

The Tribunal continued to analyze the long list of horrid violations of
customary international law. Thelist included not only torture and rape but
also such inhumane acts as those involving the use of electrical devices,
forcing personsto commit fellatio with each other, and forcing afather and
son to beat each other repeatedly.’’” In a subsection entitled “ atmosphere
of terror,” the Tribunal summarized:

[Itisalready clear that the detaineesin the Celebici prison-camp
were continuously witnessing the most severe physical abuse
being inflicted on defenselessvictims. . . . Itisclear that, by their

171. 1d. 1872

172. 1d. 1 855.

173. Id. 1936.

174. 1d. 1938.

175. Id. 1941.

176. 1d.

177. 1d. 11 1049-70.
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exposure to these conditions, the detainees were compelled to
live with the ever-present fear of being killed or subjected to
physical abuse. This psychological terror was compounded by
the fact that many of the detainees were selected for mistreat-
ment in an apparently arbitrary manner, thereby creating an
atmosphere of constant uncertainty.1’8

The Tribunal then addressed the inadequate living conditions and
found that the detaineesin the Celebici prison-camp were deprived of ade-
guate food and water, medical care, as well as slegping and toilet facili-
ties.1”® The Tribunal refused to accept the Defense's assertions that these
conditions resulted from lack of available resources.®0 |nstead, the Tribu-
nal found the inadequate provisions combined with the atmosphere of ter-
ror to consgtitute the offence of cruel treatment under Article 3 of the Statute
and willfully causing great suffering or serious injury to body or health
under Article 2.181

Lastly, the Tribunal addressed the charge of unlawful confinement of
civilians. Although the Tribunal recognized that some of the detainees
may have possessed weapons which could have been used, or were in fact
used, against the forces of Bosnia and Herzegovina, other detainees were
entirely innocent and their confinement could not have been “justified by
any means.” 182 Furthermore, the Tribunal found the continued confine-
ment of even lawful detainees to have violated Article 43 of the Fourth
Geneva Convention by failing to abide by the procedural requirements out-
lined therein.*®3 The Tribunal dismissed the charges of plunder as speci-
fied in theindictment for failing to rise to the level of a“serious’ violation
of international humanitarian law sufficient to satisfy the meaning within
the Statute.1®*

E. Diminished Responsibility

In its concluding section, the Tribunal addressed the defense of
diminished responsibility raised by Esad Landzo.1®® The Tribunal noted

178. 1d. 11 1086-87.

179. 1d. 111096, 1100, 1105, 1108, 1111.
180. Id. T1118.

181. Id. 11121.

182. Id. 11 1131-32.

183. Id. §1135.

184. 1d. §1154.
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that such a defense is more likely to be accepted when there is evidence of
amental abnormality.’®® The Tribunal attacked the evidence presented,
Landzo’s testimony in particular, and ultimately denied him this
defense. 187

V. Sentencing

In the penultimate section of the decision, the Tribunal addressed fac-
torsrelevant to the sentencing of the Defendants. The Tribunal detailed the
applicable provisions of the Statute and Rules and then explored general
theories on sentencing, including issues of retribution, protection of soci-
ety, rehabilitation, and deterrence. The Tribunal concluded by examining,
on acase-by-case basis, the factorsrel evant to the sentencing of each of the
individual Defendants. Zejnil Delalic was found not guilty of al counts,
but the other Defendants were found guilty of multiple counts. Zdravko
Mucic, Esad Landzo, and Hazim Delic were sentenced respectively to
seven, fifteen, and twenty years confinement.188

185. Id. 1 1156.
186. Id. §1170.
187. 1d. 1 1186.
188. Id. 1 1285.
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