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THE DEPARTMENT OF THE NAVY'SEQUAL
EMPLOYMENT OPPORTUNITY COMPLAINT DISPUTE
RESOLUTION PROCESSPILOT PROGRAM:

A BOLD EXPERIMENT THAT DESERVES FURTHER
EXPLORATION

MAJOR MicHAEL B. RicHARDsONY

Time is neutral and does not change things. With courage and
initiative, leaders change things.2

|. Introduction

The Department of the Navy (DON) recently completed the first
phase of testing on an innovative pilot program (Pilot Program) designed
to improve the way equal employment opportunity (EEO) workplace com-
plaints are processed. The Pilot Program was the result of over a year of
thorough research by the DON into complaints by employees and manag-
ersregarding perceived problemswith the current EEO complaint system.?

1. Judge Advocate, United States Marine Corps. Presently assigned as Associate
Counsel (Labor Law), Eastern Area Counsel Office, Camp Lejeune, North
Carolina. LL.M., 2001, The Judge Advocate General’s School, United States Army, Char-
lottesville, Virginia; J.D. 1994, University of North Carolina at Chapel Hill; B.A., 1988,
University of North Carolina at Chapel Hill. Previous assignments include Student, 49th
Judge Advocate Officer Graduate Course, The Judge Advocate General’s School, United
States Army, Charlottesville, Virginia; Battalion Executive Officer, Headquarters and Ser-
vice Battalion, 2d Force Service Support Group, Camp Lejeune, North Carolina, 1999-
2000; Lega Services Support Section, Camp Lejeune, North Carolina, 1997-1999 (Mili-
tary Justice Officer, 1998-1999; Chief Trial Counsel, 1998; Trial Counsel, 1997-1998);
Marine Corps Air Station, New River, North Carolina, 1994-1997 (Senior Defense Coun-
sel, 1996-1997; Chief Tria Counsel, 1994-1996); Platoon Commander, 1st Tank Battalion,
Camp Pendleton, California, 1989-1991. Member of the bars of North Carolina, the East-
ern District of North Carolina, and the Supreme Court of the United States. Thisarticlewas
submitted in partial completion of the Master of Laws requirements of the 49th Judge
Advocate Officer Graduate Course. Theviewsreflected inthisarticlearethe author’salone
and do not reflect the official position of the Department of the Navy.

2. About: The Human Internet, Quotations, at http://quotations.about.com (last vis-
ited Aug. 22, 2001) (quoting Jesse Jackson, date and location of statement unknown).

1
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Designed to offer a voluntary-participation alternative to the traditional
EEO complaint procedure, the Pilot Program offers DON employeesasig-
nificantly revamped procedure that dramatically reduces complaint pro-
cessing time and encourages cooperative resolution of complaints in an
attempt to build and maintain working relationships.* To achieve these
benefits, the Pilot Program requires that participants voluntarily waive
their right to “opt-out” of the program, and limits the participants’ appeal
rights. Testing of the Pilot Program yielded dramatic improvements in
processing times for EEO complaints, and was widely regarded by those
utilizing the Pilot Program as a success.®

The Pilot Program was not, however, universally applauded, and met
significant resistance from the Equal Employment Opportunity Commis-
sion (EEOC).® The first phase of testing ended with the EEOC ordering
the DON to suspend the use of the Pilot Program, citing concerns with the
legality of a number of the Pilot Program’s innovative procedures.’
Among the concerns cited were the requirements to waive the right to opt-
out of the Pilot Program, the manner in which investigations are conducted
under the Pilot Program, and the waiver of certain EEOC appeal rights.®
Undeterred, the DON initially attempted to rework the Pilot Program to
address the EEOC’s concerns® and formulated a Revised Pilot Program.
The Revised Pilot Program allowed participants to opt-out of the Program
and return to the traditional EEO complaint-processing procedure at any
time, and issued amplifying guidance addressing other concerns of the
EEOC.1°

Before DON implemented testing of the Revised Pilot Program, Con-
gressinitiated legislation that would have allowed afurther three-year test-

3. Seeinfra notes 13-14 and accompanying text.

4. Seeinfra Section|1.B.2 (discussing in detail the Pilot Program’s procedures); infra
Section 11.B.1.a (discussing Pilot Program goals); infra Section 11.B.1.c (discussing the
Pilot Program’s advantages).

5. Seeinfra notes 13037 and accompanying text.

6. Seeinfra Section I1.C.1 (discussing the EEOC's concerns).

7. Philips and Littlgjohn v. Danzig, 2000 EEOPUB LEXIS 4110, at *11-12 (June 8,
2000).

8. Id.

9. See Alternative Dispute Resolution—Navy Proceeds with ADR Pilot Program
Despite EEOC Order, Fep. Hum. Res. Wk., Aug. 14, 2000 [hereinafter Proceeds Despite
EEOC Order] (“The Navy is proceeding with phase two of its pilot civilian alternative dis-
pute resolution program despite an Equal Employment Opportunity Commission order to
suspend it.”).

10. Seeinfra text accompanying note 196.
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ing period of the DON’s Pilot Program in its original form.! In its final
version, however, the legislation that passed authorized the Secretary of
Defense to select “at least three agencies’ to institute pilot programsin the
equal employment opportunity arena, but did not specifically mandate that
the DON'’s Pilot Program be one of these programs.’? To date, no selec-
tions have been made, and the DON Pilot Program is currently on hold
awaiting the Secretary of Defense’s decision.

This article argues that the time has come to continue testing of this
worthwhile Pilot Programinitsoriginal form. Background material ispro-
videdin Section |1 explaining thetraditional EEO complaint procedure and
the ongoing effort to improve this cumbersome process. Next, the article
explores DON’s Pilot Program and compares it to the traditional EEO
complaint procedure; it further examines the conflict between the DON
and the EEOC over the Pilot Program’s legality. The Navy's reaction to
the EEOC's ruling to suspend the program, and the subsequent introduc-
tion of legislation mandating the establishment of DOD pilot programs are
then detailed. Section |11 addresses the legal arguments surrounding the
Pilot Program, examining first other longstanding legal procedures that
allow similar waivers of rights in exchange for legal consideration, and
then the countervailing arguments put forth by the EEOC against the Pilot
Program. Section |11 then moves from legal considerationsto policy con-
siderations, examining whether such a dramatic change as isinvolved in
the Pilot Program is necessary instead of continuing with the current, less
controversial course of gradual improvements. The section lastly
addresses the potential effects of the recent legislation requiring the estab-
lishment of EEO pilot programs by the Secretary of Defense. The article
concludes in Section IV that the nation’s leadership has been presented
with anideal opportunity to taketheinitiative and allow the continued test-
ing of a courageous experiment in the EEO complaint-processing arena.
Asthearticle will fully explain, the current EEO system is flawed beyond
the point of being fixed by minor changes. The time has come to legida
tively approve the DON’s Pilot Program and allow the DON to fully
explore the Program’s potential.

11. Seeinfra Section 11.D.
12. Seeinfra notes 210-15 and accompanying text.
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Il. Background

To understand fully the DON's Pilot Program, a comparison between
the traditional EEO complaint-processing procedure and the DON’s Pilot
Program is necessary. Thissection first exploresthetraditional EEO com-
plaint procedure, its complexities and problem areas, and the limited suc-
cess to date of ongoing government efforts to improveit. Additionally, as
the DON’s Pilot Program relies heavily on the use of aternative dispute
resolution (ADR), this section specifically examines the increased use of
ADRinfederal employment relationsto improvethe traditional EEO com-
plaint procedure. It then examines DON'’s Pilot Program, looking at why
it was developed, itshistory, and itsprocesses. Next it exploresthe conflict
that arose between the EEOC and the DON over the legality of the Pilot
Program, and specifically where the EEOC found the Pilot Program to be
faulty. This background section concludes by addressing the results of the
EEOC's ruling suspending the Pilot Program, looking at both the DON's
reaction and legislation introduced to continue the Program.

A. The Traditional EEO Complaint Process and the EEOC's Efforts to
Improve It

The DON’s move to improve its EEO complaint processis part of a
larger push by the federal government to fix an unpopular federal EEO
complaint process.’® Throughout the federal government, employees and
managers commonly view the traditional EEO complaint system as unnec-
essarily cumbersome, tedious, and disruptive to the work environment.'4
There has been a continuing government effort to improve this process,
backed by both the executive'® and legislative branches, but this effort has

13. See, eg., Federal Agencies Must Comply With New EEO Regulations, Fep. EEO
Abvisor, Dec. 16, 1999 (“ Employee groups complained the old system was unfair and inef-
ficient and put pressure on the EEOC to make changes.”).

14. See, eg., K. C. Swanson, No Way Out—The Discrimination Complaint Process
is a Bureaucratic Maze that Often Punishes the Innocent and Lets the Guilty Go Free,
Gov'T ExEec., Nov. 1996.

Both management and employees are equally dissatisfied with the cur-
rent EEO system. On the employee side, federal employeesare 10 times
more likely than nonfederal employeesto file complaints because of the
ease of filing, lack of any cost to do so, and increased knowledge of their
rights. However, the resolution process is lengthy, expensive (nearly
$100 million in fiscal 1994 in the federa government), confusing, and
perceived as weighted against employees due to the investigation being
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yet toyield significant overall results, leading to popular and congressional
dissatisfaction with the rate of improvement.16
1. The“ Traditional EEO Complaint Process’ —29 C.F.R. Part 1614

To understand the current dissatisfaction with the complicated and
burdensome Part 16147 EEO complaint process, as well as the conflict

14. (continued)

being conducted by the agency. On the management side, thereisacon-
sensus of fedling trapped by frivolous complaints, often adversely con-
straining managers attempting to correct or fire under-working
employees. Additionally, many management decisions are done simply
to appease complainantsin an effort to avoid damaging publicity regard-
less of the merit of the claim . . . . The spiraling number of EEO com-
plaints has increased the amount of time it takes to resolve cases.
Between fiscal 1991 and fiscal 1994, the backlog of requests for EEOC
hearings increased by 65 percent. The most recent statistics reveal the
average time from the filing of acomplaint to the commission’s decision
on an appeal was more than 800 days.

Id. at 46. See also Brian Friel, EEOC Asserts Itself, Gov'T Exec., Oct. 8, 1997 (EEOC's
part 1614 revisions were “developed in response to complaints by federal agencies,
employees, and civilian rights groups that the federal discrimination complaint processis
unfair and inefficient.”), available at http://www.govexec.com.

15. See, eg., Kellie Lunney, Navy EEO Overhaul Saves Time, Money, Gov'T ExEc.,
Aug. 1, 2000 (discussing President Clinton’s October 1999 task forceinitiative to study and
recommend ways to improve the federal EEO complaint process), available at http://
www.govexec.com; Susannah Zak Figura, Power Shift, Gov’'t Exec., Nov. 1, 1999 (dis-
cussing EEOC Chairperson lda Castro’s August 1999 Comprehensive Enforcement Pro-
gram establishing atask forcein conjunction with the National Partnership for Reinventing
Government that will examine various aspects of the federal complaint process), available
at http://www.govexec.com.

16. See, eg., Kdlie Lunney, EEOC Gets Grilled For Sow Complaint Processing,
Gov'T Exec., Mar. 30, 2000 (discussing House subcommittee meetings on ways to reform
the EEO complaint process and legidlative dissatisfaction with the current process), avail-
able at http://www.govexec.com (last visited Feb. 2, 2001).

17. Equal Employment Opportunity Commission Regulations on Federal Sector
Equal Employment Opportunity, 29 C.F.R. pt. 1614 (1999). The Part 1614 regulations
establish the processes by which federal EEO complaints are governed. These processes
are commonly referred to as the “Part 1614 process.”
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between the EEOC and the DON over the legality of the Pilot Program, an
exploration of the Part 1614 EEO complaint process is required.'®

The EEO complaint procedure is actually comprised of two distinct
processes. Oneis referred to as a “pure EEO complaint process,” where
the complainant’s primary remedy is sought through the EEOC.1° The
other iscommonly referred to as a* mixed case complaint process,” where
the complainant may have aremedy via either the EEOC or the Merit Sys-
tems Protection Board (MSPB). % A thorough understanding of the very
complicated mixed complaint process is beyond the scope of this article,
and unnecessary as the Pilot Program is not being used for mixed com-
plaints. In comparing the EEO Part 1614 complaint processto the DON’s
Pilot Program, this article focuses on the processing of a pure EEO com-
plaint.

In apure EEO complaint processed under the EEOC’s Part 1614 pro-
cess, a complainant has forty-five days from the date of an alleged act of
discrimination to contact an equal employment opportunity counselor with
acomplaint.?l Once contact ismade, an initial meeting is held between the
complainant and the EEO counselor wherein the EEO counselor informs

18. Asan ad in exploring this process, the reader may find it useful to refer to a
flow-chart depiction developed by the “The Administrative EEO Complaint Process’, Air
Force Central Labor Law Office, entitted The Administrative EEO Complaint Process
Flow(continued) Chart, version 5.0 (Mar. 2000), available at https://aflsa.jag.af.mil
(Labor/Equal Employment Opportunity Commission/EEO Flowchart) (Air Force FLITE
Electronic Database).

19. See, eg., AR Force CenTraL LaBor Orrice, 2001 EEO DismissaL PRIMER 3
(2001), available at http://www.af .adr.mil (last visited Jan. 9, 2001).

20. Seegenerally Equal Employment Opportunity Commission Regulations on Fed-
eral Sector Employment Opportunity, 29 C.F.R. § 1614.302(8)(1) (1999). This provision
definesamixed complaint as“a complaint of employment discrimination filed with a Fed-
eral agency based on race, color, religion, sex, nationa origin, age or handicap related to or
stemming from an action that can be appealed to the Merit Systems Protection Board.” 1d.

21. Id. 8 1614.105(a)(1). The period begins on the date of the discriminatory con-
duct, or when the complainant knew or should have known of the conduct. The period may
be tolled, however, if the complainant can show they were not notified or otherwise aware
of thetime limits, or were unaware of the discriminatory event. 1d. Theforty-fiveday time
limit may be extended by the agency or the EEOC for good cause. 1d. § 1614(a)(2).
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the complainant of his rights and responsibilities.?? If ADR is offered by
the agency, the counselor will explain this procedure to the complainant as
well.?2 The complainant then chooses between ADR and the traditional
counseling procedure.?* Should the complainant elect ADR, he has ninety
days in which to resolve the complaint.?> If the complainant chooses the
traditional counseling procedure, he has thirty days? to resolve the com-
plaint, with a sixty-day extension possible.?” At the end of the ADR or
counseling period, if the matter is unresolved, the counselor conducts a
final interview,?® during which the complainant receives notice of the right
to file aformal complaint.2® At any point in the process, the complainant
may also choose to withdraw the complaint.

Once the complainant receives notice of thefinal interview, he hasfif-
teen daysto file aformal complaint.*® If aformal complaint is filed, the
agency must dismiss the complaint in whole,3! investigate the entire com-
plaint, 32 or notify the complainant that it will not investigate some portions
of the complaint but will investigate the remainder of the complaint.33

22. 1d. §1614.105(b)(1). At this meeting the counselor will inform the complainant
of theinvestigative process, the complainant’sright to ahearing or animmediate final deci-
sion at theinvestigation’s conclusion, the complainant’sright to file anotice of intent to sue,
the complainant’s duties to mitigate damages and to keep the agency informed of their cur-
rent address, and the fact that only matters raised during this counseling or related to the
sameissues may be aleged in asubsequent complaint filed with the agency. The counselor
will also gather facts and names of primary witnesses from the complainant.

23. 1d. §1614.105(b)(2). Anagency isrequired to have an ADR program or to have
one available to its employees, but the agency is not required to offer the use of ADR in
every case.

24. 1d.

25. Id. 8 1614.104(f).

26. Id. §1614.105(d).

27. Id. §1614.105(e).

28. 1d. §1614.104(f) (ADR process); id. § 1614.105(d) (counseling process).

29. 1d. §1614.106. A formal complaint: must be based upon some act of discrimi-
nation; must be filed with the agency that committed the discrimination; must contain a
statement describing the actions that were the basis for the alleged discrimination; and can
be amended at any time prior to the conclusion of the agency’s investigation.

30. Id. 8 1614.106(b) (complainant or his attorney must sign the formal complaint).

31. Id. §1614.107(a); seealsoid. § 1614.110(b) (requiring that a dismissal of acom-
plaint by an agency contain an explanation for the dismissal).

32. 1d. §1614.108.

33. Id. §1614.107(b). This procedure replaces what was formerly known asa* par-
tial dismissal.” Theagency isnow required simply to notify the complainant that it believes
some portions of the complaint qualify as dismissible, their rationale, and that they will not
investigate this matter. This decision is not immediately appealable, but islater subject to
review by the administrative judge (AJ) if the case ultimately involves a hearing. Id.
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Agencies can dismiss complaints for a number of reasons. Common rea
sonsinclude failureto state aclaim or to comply with applicable time lim-
its, filing a complaint that is already a pending civil action, or filing a
complaint that is also being considered by the MSPB. 3 Additional rea-
sons include mootness, failure to prosecute the complaint or to cooperate
in the EEO process, filing a frivolous claim or abusing the EEO process,
and filing complaints about the EEO processitself.>> The complainant can
appeal a dismissal of its complaint to the Office of Federal Operations
(OFO),% then the EEOC itself,3” and ultimately to federal district court,®
any of which can reverse the agency’s decision to dismiss the complaint
and order the agency to conduct an investigation.

For any accepted complaints, the agency has 180 daysto complete an
impartial and appropriate investigation.3® Should the complainant file an
amendment to their complaint, the agency’s 180-day clock isrestarted, but
in no case may the investigation take more than 360 days from the date of
the original complaint.> At the conclusion of the investigation, the com-
plainant is provided a copy of the investigative file.:

The complainant then has thirty days to choose one of three options:
(2) drop the complaint; (2) request afinal decision from the agency; or (3)
request a hearing with the EEOC.#? If the complainant chooses option 2,
to request a fina decision, the agency must issue a final decision within
sixty days.*® After thefinal decision has been issued, if the complainant is
unhappy with the decision, he has thirty days to appeal to the OFO, and

34. 1d. §1614.107.

35. Id.

36. 1d. § 1614.404 (providing that the OFO’sreview is de novo, but based solely on
the record and without a hearing).

37. Id. 8 1614.405. The OFO decision is considered final unless a party requests
reconsideration by the full EEOC. The EEOC has discretion in requests for reconsidera-
tion. The requesting party must show that there was a clearly erroneous interpretation of
material fact or law; or will substantially impact on the policies or operations of the agency.
Id.

38. Id. 88 1614.407-.408.

39. 1d. §1614.106(€).

40. 1d.; seealsoid. § 1614.108(€) (allowing a ninety-day extension to complete the
investigation if mutually agreed upon).

41. 1d. 8 1614.108(g). The agency must aso provide notice of the complainant’s
right to request a hearing by an EEOC AJ or to request an immediate agency decision at
this point. Id.

42. 1d. 88 1614.108(f)-.108(q).

43. 1d. § 1614.110(b).
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then request reconsideration of the OFO’s decision by the EEOC.* After
the EEOC decides the appeal, or fails to decide the issue within 180 days,
the complainant may file suit in federal district court within ninety days of
receipt of the EEOC’s decision or the lapsing of the 180-day period.*

If the complainant chooses option 3, to request a hearing with the
EEQC, the agency has fifteen days from notification to get the agency file
to the EEOC.#¢ The EEOC will appoint an administrative judge (AJ) to
hear the case*’ and then issue adecision.® The AJmust issue thisdecision
within 180 days of receiving the agency file, or the complainant may pro-
ceed directly to federal district court.*® Where the EEOC decision makes
afinding of no discrimination, the agency then issuesafinal order® imple-
menting the AJ's decision within forty days.>! The complainant may
appeal thisfinal order to the OFO within thirty days, request reconsidera-
tion of the OFQO’s decision by the EEOC, and ultimately file suit in federal
district court within ninety days.>? The complainant may also choose to
skip the OFO-EEQOC appeal and go directly to federa district court.>3

Wherethe AJ makesafinding of discrimination, within forty daysthe
agency must either accept the decision and issue afinal order implement-
ing the decision, or issue afinal order not fully implementing the decision,
grant interim relief,> and appeal the AJ's decision to the OFO.% If the
OFO rules against the agency, the agency may also request reconsideration

44. 1d. §8 1614.404-.408.

45. |d. §8 1614.407-.408.

46. 1d. § 1614.108(9).

47. 1d. § 1614.109(a). The AJmay review any agency decision to dismiss any por-
tions of the complaint; dismissacomplaint on hisor her own initiative; dismissacomplaint
pursuant to an agency motion; make a decision on the merits without a hearing; or hold a
hearing prior toissuing adecision. Id.

48. 1d. § 1614.109(i).

49. 1d. § 1614.407(d).

50. Notethat a“final order” is an agency’s final action on an AJ decision, while a
“final decision” isthefinal action taken in all cases not involving ahearing. Both arefina
agency actions.

51. Id. § 1614.110(a); see also id. § 1614.109(i) (indicating that a failure to issue a
final order within forty days by an agency resultsin the AJ s decision automatically becom-
ing thefinal action of the agency).

52. Id. 88 1614.404-.408.

53. Id. 88 1614.407-.408.

54. Id. § 1614.505.

55. Id. § 1614.110(a).
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from the EEOC.%® If either the OFO or the EEOC reverses the AJ, the
complainant may again appeal to the EEOC (if the OFO reversed), or take
the case to federal district court. An agency, on the other hand, may not
appea beyond the EEOC, and is bound by the decision at this point.

Processing a complaint under the Part 1614 process from start to fin-
ish, including federal court and appeals, can lead to total processing times
which are often measured in years rather than months.>’ This inordinate
delay in bringing closure to a complaint was the impetus behind the
EEOC's recent modifications to the Part 1614 process, and the develop-
ment of the DON’s more aggressive attempt to correct the problem: its
Pilot Program.>8

2. EEOC's Effort to Improve the Part 1614 Process
As part of an ongoing government effort to improve the Part 1614

EEO complaint process, the EEOC**—the federal government’s executive
agency responsible for implementing and supervising the federal com-

56. Under the old Part 1614 process, an agency unhappy with an AJ decision could
simply issue afinal decision that was contrary to the AJ's decision. One of the significant
changesto Part 1614 was making the AJ decision final, though appeadable. Seeinfra notes
64-65 and accompanying text.

57. For example, a complaint might result in the following time frame: forty-five
days for the complainant to file an informal complaint; ninety days for ADR and counsel-
ing; fifteen days for complainant to file aformal complaint; 180 days for the agency inves-
tigation (up to 360 daysif complaint is amended); thirty daysfor the complainant to request
an EEOC hearing; AJissues a decision within 180 days of receipt of file from the agency;
thefinal order isissued by the agency within forty days; the complainant has thirty daysto
appeal thefinal order to the OFO/EEOC; thereis no limit on potential delay for the EEOC
to issue adecision on appesl; ninety days for the complainant to file suit in federal district
court after the EEOC appeal is decided; unknown delay in awaiting afederal court hearing;
and ultimately the possibility of further delay in pursuing a federal appeal. In totd, this
example case could take over 700 days, not including the delays in awaiting the EEOC
appeal decision, the federal court hearing, or any federal appeal. See also infra notes 104-
05 and accompanying text (describing the DON’s experience in averaging 781 daysto the
issuance of afinal decision, with the possibility of an average of 540 additional days for
appeals to the EEOC).

58. Seeinfra note 61 and accompanying text (discussing the EEOC's rationale for
modifying the process); infra Section 11.B.1.a(discussing the DON'srationale for devel op-
ing its Pilot Program).

59. Seegenerally Equal Employment Opportunity Commission, About the EEOC, at
www.eeoc.gov (last visited Aug. 24, 2001). The EEOC was established by Title VI of the
Civil Rights Act of 1964 and began operating on 2 July 1965. It iscomprised of five com-
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plaint resolution process—issued new regulations on 9 November 1999.5°
These regulations were designed to address problems commonly appear-
ing under the former Part 1614 process, and to streamline the way federal
agencies handle EEO complaints.5? In revising the Part 1614 EEO com-
plaint process, the EEOC made some significant improvements. The

59. (continued) missionersand ageneral counsel, each of whom is appointed by the
President and confirmed by the Senate. Its mission is to “promote equal opportunity in
employment through administrative and judicial enforcement of the federal civil rights
laws and through education and technical assistance.” Id. In doing this, the EEOC:

[E]nforces the principal federal statutes prohibiting employment dis-
crimination by providing aforum for individuals to bring charges aleg-
ing discrimination by an employer. If the charges are substantiated, the
EEQC first attempts to reach a voluntary resolution between the charg-
ing party and the respondent. |f unsuccessful, the EEOC may bring suit
in federal court against the discriminating party, or the discriminating
party may bring suit on their own behalf. The EEOC aso issuesregula
tory and other guidance interpreting the laws it enforces, and is respon-
sible for the federal sector employment discrimination program. In this
capacity, in 1998 the EEOC conducted 12,218 administrative hearings
and 7494 appeals of final agency decisions for federal employees.
Lastly, the Commission also ensures that federal departments and agen-
ciesmaintain required EEO programs, and provides |eadership and coor-
dination to all federal departments and agencies on EEO law.

Id.

60. 64 Fed. Reg. 37,644, 37,655 (July 12, 1999) (codified at Equal Employment
Opportunity Commission Regulations on Federal Sector Employment Opportunity, 29
C.ER. pt. 1614 (1999)).

61. See generally Press Release, Equal Employment Opportunity Commission,
EEOC Issues Regulations Streamlining the EEO Complaint Process for Federal Employees
(July 12, 1999), available at http://www.eeoc.gov. The push to revise the Part 1614 proce-
dure was part of a broader effort to improve the effectiveness of the EEOC’s operations,
implemented in conjunction with Vice President Gore's National Partnership for Reinvent-
ing Government initiative. The EEOC lauded the improvements in Part 1614 for making
the complaint process “more efficient, expedient, and fair for federal employees and agen-
cies dlike. In particular, we have improved and streamlined the process by eliminating
unnecessary layers of review and addressing perceptions of unfairnessin the system.” Id.
See also Press Release, Equal Employment Opportunity Commission, EEOC Chairwoman
Announces Comprehensive Efforts to Improve Federal Government EEO Process (Aug.
10, 1999), available at http://www.eeoc.gov. Therevised Part 1614 procedures are part of
the EEOC's overarching Comprehensive Enforcement Program initiative designed to
improve overall agency operations. Id. Seealso Press Release, Equal Employment Oppor-
tunity Commission, EEOC Proposes Regulations To Streamline the EEO Complaint Pro-
cess For Federal Employees (Feb. 20, 1998) (discussing the two year effort in revising Part
1614 to remove unnecessary layers of review and delegate decision-making to front-line
employees), available at http://www.eeoc.gov.
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improvementsinvolved all aspects of the EEO complaint process and were
designed primarily to speed the process and avoid redundancy.®?

The most significant change gave more weight to the AJsdecisionin
cases involving a hearing.%® Under the old Part 1614 process, an agency
could issue a final decision that was contrary to the AJs recommended
decision, making the AJ's recommended decision merely advisory in
nature.®* Under the revised Part 1614 procedure, the AJ's decision is now
binding on the agency, though appealable.®®> The agency must either adopt
the AJ's decision and issue its final order within forty days—down from
the previous sixty days—or, if the agency does not fully implement the
AJsdecision, the agency must appeal the decision concurrently with issu-
ing itsfinal order.5¢

A second important change, and one of particular interest for compar-
ison of the traditional and Pilot Program processes, isthe increased impor-
tance placed on the use of ADR. As addressed in more detail below, the
DON's Pilot Program relies exclusively on various forms of ADR to
resolve complaints. The EEOC, Congress,®’ and the executive branch

62. See, e.g., Figura, supra note 15 (the Part 1614 revisions are designed to create a
fair and efficient process and were mativated in part by the fact that federal complaintstake
nearly five times as long as private-sector cases to resolve (paraphrasing EEOC Chair-
woman lda Castro)).

63. See generally EEOC's Reform Proposal Gets Flak From All Sides, Fep. EEO
Abvisor, May 1998 (discussing some of the controversy surrounding the various proposed
changes to the Part 1614 process, and specifically the proposal to give the AJ decision’s
binding authority); Friel, supra note 14 (most significant change in new Part 1614 regula-
tions would eliminate agencies’ power to make final decisions in discrimination cases by
giving AJs' decisions binding authority); Zak Figura, supra note 15, at 2 (* Of the changes,
the most significant—and controversial—is the new power of administrative judges to
issue final decisions’).

64. See, eq., Friel, supranote 14 (part of the EEOC’srationale for changing thisrule
was agencies perceived abuse of this power, citing the rate of agency reversa of adminis-
trative judge decisions as 62.7% when the decision is adverse to the agency vice only 10%
when favorable to the agency); Figura, supra note 15, at 2 (“[F]rom fiscal 1996 to 1998,
agencies rejected about two-thirds of EEOC administrative judge decisions against them .

).

65. 29 C.F.R. § 1614.110; see alsoid. § 1614.109(i) (AJ decision not adopted by the
agency within forty days automatically becomesthe agency’sfinal action). To date, agency
appeals of AJ decisions have been very limited. For example, as of 31 January 2001, the
Department of the Army had only appealed one such decision in the previous two years.
Interview with Mr. James Szymalak, Labor and Employment Division, Office of the Judge
Advocate General, United States Army, in Charlottesville, Va. (Jan. 31, 2001).

66. 29 C.FR. § 1614.110.
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have been pushing for the increased use of ADR to avoid cases reaching
the formal complaint stage.?® Building on the trend in the civilian®® and
federal "° sectors toward the increased use of ADR to minimize the use of
unwieldy formal complaint systems, the EEOC sought to adapt the les-
sons-learned in this field to its revised EEO complaint process.”t The

67. See, e.g., The Administrative Dispute Resolution Act of 1996, 5 U.S.C.A. §571
(West Supp. 1996). In promulgating this Act, Congress specifically found ADR to be a
prompt, expert, and inexpensive means of resolving disputes that is more efficient and less
contentious than costly and lengthy administrative proceedings. It further cited ADR’s suc-
cess in the private sector; its wide applicability; and the widespread availability of experts
in the areathat can be easily used by the federal sector. Further, Congressintended that its
“explicit authorization of the use of well-tested dispute resolution techniques. . . eliminate
ambiguity of agency authority under existing law . . .."” Id. Congress also intended that
federal agenciesnot only receive the benefit of techniquesthat developed in the private sec-
tor, but take the lead in further developing and refining such techniques. Id. (citing Con-
gressional Findings for Pub. L. No. 101-552, § 2 (1996)).

68. See, eg., EqQuaL EmMPLOYMENT OPPORTUNITY ComMissioN, MANAGEMENT Dir. 110,
app. H (1999) [hereinafter EEOC MD-110].

The. .. EEOC is firmly committed to using alternative methods for
resolving disputesin all of its activities, where appropriate and feasible.
Used properly in appropriate circumstances, alternative dispute resolu-
tion (ADR) can provide faster, less expensive and contentious, and more
productive results in eliminate working discrimination, as well asin
Commission operations.

Agencies and complainants have realized many advantages from utiliz-
ing ADR. ADR offers the parties the opportunity for an early, informal
resolution of disputes in a mutually satisfactory fashion. ADR usualy
costs less and uses fewer resources than do traditional administrative or
adjudicative processes. . . . The agency can avoid costs . . . [and]
employee morale can be enhanced . . . through ADR.

Id. ch. 3. See also Memorandum, President William J. Clinton, to Agencies, Designation
of Interagency Committees to Facilitate and Encourage Agency Use of Alternative Means
of Dispute Resolution and Negotiated Rulemaking (1 May 1998) (standing up interagency
committee to study ADR uses in the federal sector).

69. See, e.g., Alternative Dispute Resolution Programsin the Federal Sector, DiG. oF
EEO L., Jan. 2000 (outlining the revised EEOC regulatory requirements), available at
http://www.eeoc.gov/digestxii-13.html. The EEOC employed ADR in private-sector cases
with great success during Fiscal Year 1999, when it successfully resolved 4833 private sec-
tor charges of discrimination through voluntary mediation, amounting to a 65% success
rate. Id.



2001] THE NAVY'SEEO COMPLAINT PILOT PROGRAM 15

revised complaint process mandated the establishment or accessibility of
ADR in each federal agency for both the pre-complaint and the formal
complaint process, where no ADR program was required at all under the
old rules.”? While the EEOC has been pushing since 1994 to increase
ADR usein resolving workplace complaints, mandating ADR availability
to all federal employeesisone of the most significant changes made to the
Part 1614 process.”® The revised regulations required agencies to estab-
lish or make available an ADR system by 1 January 2000.”* To date, fed-
eral agencies have employed different means of complying with this
requirement, with varying degrees of success.” The DON has tested and

70. Seeid. (The EEOC, in providing guidance to federal agencies seeking to estab-
lish ADR programs, specifically citesthe dramatic increasein the use of ADR in the federal
sector EEO process, and the congressional encouragement of such ADR use exemplifiedin
the Civil Rights Act of 1991); see also U.S. AT’y GEN., REPORT TO THE PRESIDENT ON THE
INTERAGENCY ADR WorkinGg Group 6 (2000) (reporting that in the federal government 410
employees now work full time on ADR, and ADR programs receive $36 million in dedi-
cated funds annually, plus an indiscernible amount from genera operating budgets), avail-
able at http://www.financenet.gov/financenet/fed/iadrwg/presi-report.ntm

71. See generally Captain Drew Swank, Note from the Field: Mediation and the
Equal Employment Opportunity Complaint Process, ArRmy Law., 1998, at 46 (tracking the
growing use of ADR in the federal government); Swanson, supra note 14, at 46 (discussing
growing momentum for change from both sides of the complaint process, and initiatives
underway to improve the EEO complaint process. twelve congressional hearings held
between 1986 and 1996; task force at the EEOC studying issue; President Clinton’s Febru-
ary 1996 executive order for agenciesto review their adjudicatory processeswith an eyeto
speeding up resolution and to encourage the use of alternative dispute resolution (ADR);
and yearly proposals for changesin EEO complaint processing regulations).

72. 29 C.FR. §1614.102.

73. For amore complete history of the EEOC’s push toward implementing ADR, see
Press Release, Equal Employment Opportunity Commission, Commission Adopts Policy
on Alternative Dispute Resolution as First Step In Implementing Agency ADR Programs
(July 17, 1995), available at http://www.eeoc.gov. The EEOC began studying ADR in
1994 with a Task Force on Alternative Dispute Resolution as part of the EEOC’s push to
reinvent and streamline the EEOC's operating procedures. The Task Force'sfindings were
unanimously approved by the full EEOC in April 1995. In July 1995, the EEOC issued a
policy statement publicly pledging its commitment to the use of ADR. The statement indi-
cated that the Commission found ADR to befair, effective, timely, and innovative. Further,
the EEOC wasto be aleader among federal agencies seeking to implement ADR programs.
1d.

74. 1d.

75. See, eg., infra Section 111.C (Policy Issues) for an analysis of the successful Post
Office and Air Force ADR programs. While all federal agencies have not been as proactive
and successful as these two programs, the author is unaware of any enforcement action
taken to date by the EEOC against afederal agency for failure to comply with thisdeadline.
See also ReroRT TO THE PRESIDENT ON THE INTERAGENCY ADR WorkiNG Group, supra note 70
(discussing the status of various federal agency ADR programs).
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employed various ADR programsin addition to the Pilot Program to fulfill
this requirement.”

Other significant changes appear throughout the Part 1614 process.
The new rules allow the complainant to amend a complaint at any time
before the investigation is finished to include issues or claimsthat are like
or related to the original complaint, even allowing the complainant to ask
the AJ to amend the complaint after the hearing has begun.”” Under the
old rules, anew complaint was required for each new allegation, resulting
in duplicitous complaints.

The new rulesno longer have a“partial dismissal.” ’® Whereformerly
the agency dismissed part but not all of the complaint, under the new rules
the agency now notifies the complainant in writing of: its determination
that some portion of the complaint is not appropriate and would rate adis-
missal if filed alone; its rationale; and that this portion of the complaint
will not be investigated.” A copy of thisnoticeis placed in theinvestiga-
tive file and is reviewable by an AJ at any subsequent hearing.®°

The revised Part 1614 process also gives AJs the power to dismiss a
complaint on their own initiative,! removes their power to remand issues
that arelike or related (replacing it with the power to amend the complaint
at the hearing),® and requires an AJ decision within 180 days of receipt of
the file from the agency.8?

Lastly, the new process also allows the OFO to accept witness state-
ments or parties briefs not longer than ten pages by fax® and to draw
adverse inferences or take other evidentiary actions where either party
fails, without good cause, to comply with the appellate provisions of Part

76. See, eg., U.S. DerP' T oF Navy, RecioNn SouTHwEST DispuTe REsoLUTION CENTER,
AN ADR Success Srory (1999) (discussing the success of San Diego Mediation Program
within DON), available at http://www.bop.gov/hrmpg/Imr/hrmlmryx.pdf.

77. 29 C.FR. § 1614.106.

78. 1d. §1614.107(b).

79. 1d.

80. Id.

81. Id. § 1614.109(b).

82. Formerly found in 29 C.F.R. § 1614.109.

83. 1d. §1614.109().

84. 1d. § 1614.403(f).
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1614.85 Together these changes act to reduce some of the unnecessary
delays and redundancy practiced under the old rules.®

These changes al so have a second—Iess obvious, but nonetheless sig-
nificant—effect on federal sector EEO complaint processing that isimpor-
tant to consider as background for the current conflict between the EEOC
and the DON. By making AJs decisions binding on agencies, the new
rules shift power away from federal agenciesto the EEOC.®” This shift of
power was very controversial, and many federal agencies opposed it as
unnecessary and illegal .28

The revised EEO Part 1614 complaint process, while improved,
remains confusing, elaborate, time-consuming, and unwieldy. The latest
available statistics, covering fiscal year 2000, show some improvements
over fiscal year 1999 levels, with the number of pending federal sector
EEOC appeals decreasing by 14%, and the number of federal sector cases
awaiting hearings decreasing by 13%.8° Given the gravity of the problems
with the traditional system, however, where total processing times have
been known to extend to over three years,® these improvements are just
minor tweaks to a system in need of a mgjor adjustment. Even with the
significant changes to the Part 1614 process, processing times can still be
measured in years rather than days.®* To truly fix the EEO complaint pro-

85. Id. §1614.404(c).

86. See supra note 61 and accompanying text (discussing the EEOC's rationale for
reducing delays).

87. Seegenerally Figura, supra note 15 (discussing the shift of control to the EEOC
that the new rules create).

88. Id. at 3. Seealso EEOC's Reform Proposal Gets Flak From All Sides, Fep. EEO
Abvisor, May 1998. The Council of EEO and Civil Rights Executives voiced concern to
the EEOC during the comment stage of the proposed 1614 modifications that the EEOC is
not granted original decision authority under Title VII and therefore has no authority to
have administrative judges issue final decisions.

89. EquaL EmpLoYMENT OppPorTUNITY Commission, FiscaL YEArR 2002 Bupcer
RequEsT AND ANNUAL PerForRMANCE PLAN thl. 4 (2001), available at http://www.eeoc.gov.

90. Seeinfra Section I1.B.1.afor an examination of the typical processing timesin
the DON under the Part 1614 process.

91. Under the revised Part 1614 process, most of the significant timeframes respon-
siblefor the overall length of the processing time remain unchanged. See supranote 57 and
accompanying text.
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cess, amore substantial step was needed. The DON'’s Pilot Program took
such a step.

B. The Department of the Navy Pilot Program

In 1997, three years before ADR became required for federal agen-
cies, and two years before the EEOC implemented its revised Part 1614
process, the DON took the initiative in attempting to improve the EEO
complaint processing system. It did so by developing a dramatically dif-
ferent complaint process as an aternative to the Part 1614 process. The
Pilot Program employed ADR techniques and significantly shortened and
strictly enforced processing times, to create a dramatically shortened pro-
cess. The objective was resolution of a dispute within ninety days.

At four test locations within DON, employees were given the option
of voluntarily using the Pilot Program or following the traditional EEO
complaint route found in Part 1614. |If electing to use the Pilot Program, a
participating complainant waived his right to an EEOC hearing before an
AJ, hisright to opt-out of the program, hisright to remain anonymous, and
his right to a formal agency investigation.? In exchange, the employee
benefited from a significantly quicker resolution of their complaint, and a
process designed to build and maintain working relationships rather than
the often-combative environment caused by Part 1614.9

On its face, the Pilot Program appeared to be a “win-win” program,
and it enjoyed significant successin itsinitial testing.®* The program was
not universally applauded, however, and the first phase of testing ended
when the first two appeal s of cases handled under the Pilot Program were
decided by the EEOC.% Using these cases as an opportunity to review the
Pilot Program itself, the EEOC cited numerous concerns with the pro-
gram'’s legality, and the EEOC ordered the DON to suspend the Program
immediately.®

Shortly thereafter, Congress passed legislation originally intended to
allow the continued testing of the Pilot Program, thus legislatively bypass-

92. See Appendix C for an example of the contract entered into by a complainant
electing the Pilot Program.

93. Seeinfra notes 135-36.

94. Seeinfra Section I1.B.1.c.

95. Philips and Littlgjohn v. Danzig, 2000 EEOPUB LEXIS 4110 (June 8, 2000).

96. Id. at *11.
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ing the EEOC’s order.?” In itsfinal version, however, the language of the
legislation failed to specifically name the DON’s Pilot Program, and
instead merely required that the Secretary of Defense select at least three
agencies to establish EEO pilot programs.® The controversy is thus cur-
rently unresolved, but the opportunity for further testing still exists.

1. History of the Pilot Program

The mission of the DON isto “maintain, train, and equip combat-
ready naval forces capable of winning wars, deterring aggression, and
maintaining freedom of the seas.”®® Given its war-fighting mission, the
DON is not normally looked to as aleader in innovative employment law
procedures. Nonetheless, currently the DON finds itself embroiled in a
controversy with a sister executive agency, the EEOC, over just such an
innovation. The history of the Pilot Program, and the controversy it has
generated, requires close examination to understand better the current sta-
tus and the potential future of the Pilot Program.

a. Rationale for Developing the Programt®

In February 1997, before the revision of Part 1614, the DON, lead by
the Deputy Assistant Secretary of the Navy for Civilian Personnel and
Equal Employment Opportunity, undertook amajor review of its personnel
programs, including its handling of EEO complaints.'®! In reviewing the
EEO complaint process, a consensus among those who were involved in
various aspects of the process became immediately apparent: The EEO
complaint process did not work to anyone’s satisfaction.1%2 Many person-
nel within the DON viewed the traditional EEO complaint process as
labor-intensive, time-consuming, and inordinately lengthy.1% The average

97. Floyd D. Spence National Defense Authorization Act for Fiscal Year 2001, Pub.
L. 106-398, 114 Stat. 1654A-144, § 1111 (2000) [hereinafter 2001 Defense Authorization
Act].

98. Seeinfra Section 11.D (Legidative Intervention) for a complete examination of
this legidlation.

99. 10 U.S.C. § 5062 (2000). See also U.S. Dep't of Navy, Navy Organization:
Mission of the Navy, at http://www.chinfo.navy.mil/navpalib/organization/org-top.html
(last visited 24 Aug. 2001).

100. Like al federal agencies, the DON is required to have ADR programs estab-
lished or available to its employees. U.S. Der'T oF NAvY, SECRETARY OF THE NAVY INSTR.
5800.13, ALTERNATIVE DisputeE ResoLuTion (11 Dec. 1996).
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processing time to issue a DON final agency decision on a formal com-
plaint under the traditional process was 781 days.' Add to that the pos-
sibility of an average 540 days of processing timefor appeal sto the EEOC,
and thetotal processing time was more than three and ahalf years.1% Rec-
ogni zing the seriousness of the problem, the DON created a Reengineering
Project Team (RP Team) to explore the underlying problemswith the EEO
complaint process and to recommend improvements.

The RP Team gathered data and information for development of the
Pilot Program through a survey of 1,400 DON employees that included
managers, non-supervisory personnel, human resource professionals, and
union representatives. The team also conducted over 100 interviews with
senior military and civilian managers.1% The data collected confirmed the
initial DON determination that there was a general opinion among all par-
ticipants in the complaint process that the system needed streamlining.1%”

There was a clear consensus that the number of formal EEO com-
plaints needed to be reduced, as did the processing time for filed
complaints.1®® The data indicated support for eliminating redundancy in
the process, reinforcing local management and chain-of-command
accountability, and providing the parties involved in disputes with early

101. Telephone Interview with Mr. Adalberto Bernal, Director, Department of the
Navy EEO Reengineering Project (Feb. 1, 2001) [hereinafter Interview with Mr. Bernal].
Mr. Berna isthe DON’s official spokesman for the Pilot Program, and has been involved
in the development and testing of the program sinceitsinception. Mr. Bernal isalabor and
personnel specialist with thirty-two years of government service, including thirty years spe-
cifically inthelabor and personnel field. He has served as an EEO complaint investigator,
and has been involved in various stages of EEO complaint appealsfor four different federal
agencies. Attempts to interview other personnel within the DON on this program were
redirected to Mr. Bernal as the spokesman. 1d.

102. Seegenerally Figura, supranote 15, at 1-2. Throughout thefederal sector, com-
plaints rose nearly 60% from 1991 to 1998 despite 300,000 jobs being cut. Requests for
EEOC administrative judge hearings went up 112%, appeals to the commission rose 61%,
and the casel oad of administrative judges jumped from 133 to 192. Infiscal year 1998, the
crushing backlog had reached the point where a case took almost 1200 days to work from
complaint to final appeal. 1d.

103. Interview with Mr. Bernal, supra note 101.

104. U.S. Dep't of Navy, Civilian Human Resources, at http://www.donhr.navy.mil
(last visited Aug. 24, 2001) [hereinafter The DON Civilian Human Resources Web page].

105. Interview with Mr. Bernal, supra note 101.

106. The DON Civilian Human Resources Web page, supra note 104.

107. 1d.

108. I1d.
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opportunitiesto attempt resolution.’® The program’slengthy delays often
fostered distrust between management and employees, with managers
complaining of the burdens that a repetitive, frivolous filer could create,
and employees fearing reprisals for initiating complaints.'© Additionally,
due to the extraordinary burden the lengthy complaint processing time put
on the agency, there was added incentive to settle cases regardless of merit,
aclear indication that the process needed overhauling.'*

Based upon this research, the RP Team concluded that the concerns
of both the supervisors and the complainants could only be met by radi-
cally redesigning the complex, multi-step procedure found in Part 1614.112
The RP Team's goal wasto create a more effective, efficient program that
reduced the redundant layers, and used various forms of ADR procedures
to give DON employees several alternatives.'*3

Remaining within the bounds of the applicable DOD regulations,4
the RP Team proposed significant changesto, and compression of the EEO
complaint process. These changesincluded reducing the seven stepsin the
traditional processto four steps: an intake stage (ten days); a dispute res-
olution and fact-finding stage (forty-five days); a request for final agency
decision stage (five days); and an issuance of a final agency decision
(thirty days).115

By compressing this process, the RP Team also proposed eliminating
duplicative layers found in the counseling, investigation, and hearing
stages of the traditional EEO process.1® Additionally, the RP Team pro-
posed delegating authority to the lowest level by giving the local com-

109. Id. See also Interview with Mr. Bernal, supra note 101 (citing as a clear indi-
cation of the dissatisfaction anumber of responsesto afocus group question of, “Onascae
of 1 to 6 how would you rate the EEO complaint Program?,” responses that included “0”
and even negative numbers).

110. Id.

111. Id.

112. The DON Civilian Human Resources Web page, supra note 104.

113. Interview with Mr. Bernal, supra note 101.

114. See U.S. Der'T oF Derense, DIr. 1440, DOD CiviLiIAN EqQuaL EmPLOYMENT
OrprorTUNITY (EEO) ProGRAM (21 May 1987) (requiring that the EEO complaint process be
fair and impartial, provide timely investigations and resolution, and meet EEOC require-
ments).

115. TheDON Civilian Human Resources Web page, supra note 104. Seeinfra Sec-
tion 11.B.2 and Appendices A and B (providing an in-depth explanation of the process).

116. Id.
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manding officer or commanding general the authority to issue a Final
Agency Decision for the DON.117

b. Liaison with EEOC During Development and Testing of the
Pilot Program

Recognizing the importance of its groundbreaking change in EEO
complaint processing, the DON attempted to work closely with the EEOC
throughout the development and later testing of the Pilot Program.™8 The
DON wanted to ensure that the EEOC was aware of what the DON was
testing.*® The DON requested the EEOC’s input on the legality of the
Pilot Program and any modifications that were needed to ensure compli-
ance with the applicable employment laws.'®® Additionally, during later
testing, the DON wanted to keep the EEOC aware of the successrate of the
program.1?1

The Director of the OFO, Ronnie Blumenthal, and her policy man-
ager were briefed on the Pilot Program on 25 March 1998.122 Ms, Blumen-
thal indicated her belief that the Pilot Program could proceed so long asthe
employees were in fact making a fully informed election of their rights
when choosing between the Part 1614 and the Pilot Program processes.123
In April 1999, Ms. Blumenthal also attended a mid-stream evaluation of
the program.??* The DON additionally briefed the Interagency Council on

117. 1d. Seealso Interview with Mr. Bernal, supra note 101. Under the traditional
Part 1614 process, al final agency decisions that found discrimination were signed at the
Deputy Assistant Secretary of the Navy (Civilian Personnel/Equal Employment Opportu-
nity) level. Allowing alocal commander, closer to the scene but often without a significant
background in employment law, to sign the FAD was viewed by the Pilot Program as one
of the more significant revisions to the process. It was deemed an important change as it
significantly sped up the system, and ensured that the complainant saw that the local com-
mander was involved in the decision-making process instead of some unknown person at a
higher headquarters. Id.

118. Interview with Mr. Bernal, supra note 101.

119. Id.

120. The DON also had the Pilot Program reviewed for legality by the Office of Gen-
eral Counsel for the Department of the Navy itself. See Memorandum, Mr. John E. Sparks,
Principal Deputy Designee, Office of the General Counsel, for the Deputy Assistant Secre-
tary (Civilian Personnel/Equal Employment Opportunity) (Apr. 19, 1999) (copy on file
with author) (“It is my opinion that this [Pilot Program] complies fully with law and regu-
lation, and it has the complete and unequivocal support of this office.”).

121. 1d.

122. A copy of the slide presentation presented to the EEOC is on file with the
author.
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Administrative Management (ICAM) in March 1998, with the EEOC legal
counsel present, again ensuring that all relevant agencies were aware of
what the DON was doing.’®® No objections to the program were voiced,
though there was some discussion about how to ensure that case files
developed during the process were adequate.1?6 L abor unions at the test
sites were also contacted and briefed on the process, and all approved of
the test.1?’

c. Testing the Program

The Pilot Program went into effect on 29 June 1998, with participat-
ing sites at the Marine Corps Air Station, Cherry Point, North Carolina; the
Naval Medical Center, Portsmouth, Virginia; and the Norfolk Naval Ship-
yard, Portsmouth, Virginia.® In March 1999, an additional site was added

123. The DON elaborated that these concerns are fully discussed between the Dis-
pute Resol ution Specialist and the empl oyee before the empl oyee makes the el ection to par-
ticipate in the Pilot Program and before signing the Agreement to Use DON Pilot Dispute
Resolution Procedures form. Interview with Mr. Bernal, supra note 101. See also Appen-
dix C (reproducing a copy of thisform).

124. Interview with Mr. Bernal, supra note 101.

125. 1d. Among other speakers present at this ICAM meeting was Ms. Ellen Varg-
yas, Legal Counsel to the EEOC. During this presentation, the DON speaker used a slide-
show that graphically and clearly depicted the Pilot Program’s complaint process, including
its timelines, as well as the significant changes made to the complaint process under the
Filot Program. Id.

126. Id. The concerns voiced with the devel opment of the case file revolved prima-
rily around the potential problems that might result from no longer having investigations
conducted by the Office of Command Investigations, and what steps would be taken to
ensure that the casefile developed would include al relevant and required materials. These
concerns were later echoed in the EEOC's Philips and Littlejohn opinion. 2000 EEOPUB
LEXIS 4110 (June 8, 2000). See Section I1.C.1 for a more complete examination of the
EEOC's concerns regarding the investigation and devel opment of the casefile.

127. 1d. See also Memorandum of Agreement Between the Commander, Navy
Region Southeast, and Affiliated Labor Council, subject: Regional EEO Pilot and Alterna-
tive Dispute Resolution Programs (Jan. 21, 2000) (copy on file with author) (written agree-
ment between commanding officers of naval bases utilized as Pilot Program test locations
and local unions).

128. The DON Civilian Human Resources Web page, supra note 104.
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at Marine Corps Base, Camp L gjeune, North Carolina.’?® Testing was con-
ducted until June 2000.

The field-testing results were favorable in each category examined,
including process selection rates, case resolution rates, processing times,
and cost savings.!® Field-test data indicated wide acceptance of the new
process, with eligible participants choosing the Pilot Program over the Part
1614 process by a margin of 60% to 39%.13! Case resolution rates
improved under the Pilot Program to 89%, with the Part 1614 process con-
tinuing to average only 58%.132 Case processing times for Final Agency
Decisions were shortened from an average of 781 days under the Part 1614
process to an average of only 111 days for the Pilot Program.'33 Cost sav-
ings under the Pilot Program included a drop of an average of $40,000 per
case from the Part 1614 process, to a mere $5,800.00 per case.'3*

Additionally, testing indicated improved workplace morale where the
Pilot Process was used, with better lines of communication and feelings of
trust fostered by the Pilot Program.'3> Commanding officers, managers,
supervisors, unions, and non-supervisory personnel from the installations
where the program was tested soundly endorsed the program.'3¢ Based

129. Id. TheDON iscomprised of both the United States Navy and the United States
Marine Corps, so testing was designed to include bases belonging to each service.

130. Id.

131. Id.

132. Id. Some test locations experienced tremendous results using the Pilot Pro-
gram. See, e.q., Letter, Brigadier Genera T. A. Bratten, U.S. Marine Corps, Commanding
General, to Equal Employment Opportunity Reengineering Pilot Team (1999) (copy onfile
with author) (during the first six months of testing at the Marine Corps Air Station, Cherry
Paint, the resol ution rate was 100% for the Pilot Program versus 33.3% for complaints pro-
cessed under the Part 1614 process, with ten of thirteen complaints choosing the Pilot Pro-
gram over the Part 1614 process); Letter, Captain M. Balsam, U.S. Navy, Commander,
Naval Medical Center (Mar. 31, 1999) (copy on file with author) (during the first six
months, the Portsmouth Navy Hospital reported a resolution of 100% for the Pilot Pro-
gram).

133. The DON Civilian Human Resources Web page, supra note 104.

134. 1d.

135. Id. Seealso Letters, Brigadier General Bratten and Capt. Balsam, supra note
132 (both specificaly citing increased morale, and better communication between manage-
ment, supervisors, and employees).

136. The DON Civilian Human Resources Web page, supra note 104. Seealso Let-
ter, Brigadier General Bratten, supra note 132. The Commanding General, Marine Corps
Air Station, Cherry Point, stated, “[t]he Pilot Process has resulted in improved communi-
cations between management, supervisors and employees, and raised morale in a non-
adversarial setting, much to the satisfaction of all partiesinvolved, thereby saving the Com-
mand both time, money, and lost productivity.” 1d.
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upon the overall input received from field offices, the DON believed the
Pilot Program process was a huge success.*?’

2. How the DON's Pilot Program Works!38

ThePilot Program isapurely voluntary program.'3® DON employees
may choose to pursue their complaint through the Part 1614 process or the
Pilot Program. Uponinitially contacting an EEO counselor, DON employ-
ees are briefed in detail on the differences between the two processes, are
allowed to ask questions, and then choose a process. |f they choose the
Pilot Program, the employees must sign an agreement waiving their rights
to remain anonymous, to request ahearing beforean EEOC AJ, and to “ opt
out” of the Pilot Program (in other words, they must stay with the program
once started).'! An Agreement to Use DON Pilot Dispute Resolution Pro-
cedures form is then completed, recording the employee’s election.142

Oncein the program, the individual meets with a Dispute Resolution
Specidlist (DRS) to begin the intake process stage. The development of
the case file then begins with a clear definition of the issues involved and
an immediate attempt to resolve the dispute. If the case is resolved, it is
documented and copies are provided to each party.1#3 If resolution
attempts fail, the complainant is notified within eight days of his right to
reguest a dispute resolution option from four forms of ADR: conciliation,

137. The DON Civilian Human Resources Web page, supra note 104; see also Inter-
view with Bernal, supra note 101.

138. A Time Schedule For Processing under the Pilot Programisincluded at Appen-
dix B, and a graphical comparison between the Part 1614 process and the Pilot Program is
included at Appendix A. These documents are provided to assist the reader in understand-
ing the Pilot Program’s processes, and may be useful during the reading of this section of
the article.

139. The DON Civilian Human Resources Web page, supra note 104.

140. 1d.

141. 1d. Note that this agreement to waive these rights is where the EEOC finds pri-
mary fault with the Pilot Program. Seeinfra Section 11.C.1 for a more complete examina-
tion of the EEOC's position regarding this waiver of rights.

142. An Agreement to Use DON Pilot Dispute Resolution Procedures form is
appended to this article at Appendix C.

143. The DON Civilian Human Resources Web page, supra note 104.
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mediation, early neutral inquiry, or a settlement conference.!** By the
tenth day, the complainant must make an election or withdraw the case.!*

The dispute resolution stage follows the election. The Pilot Program

144. The DON'sDraft Pilot Dispute Resolution Guidelines define the types of ADR
processes as:

1. Conciliation. Aninformal processinwhich aneutral third party facil-
itates agreement between disputants by strengthening rel ationships, low-
ering tension, improving communications, interpreting issues and
providing technical assistance. There are no specific rules of engage-
ment with regardsto conciliation. The parties set the pace with the assis-
tance of the third party. DRS will keep a written record of conciliation
efforts and outcomes.

2. Mediation. Theintervention into adispute of aneutral impartia third
party that has no decision-making authority. The objective of the inter-
vention is to assist the parties in voluntarily reaching an acceptable res-
olution to the issues in dispute. Thisis a facilitative process and the
mediator makes primarily procedural suggestions regarding how parties
can reach agreement. The mediator role is that of a catalyst which
enables the parties to discuss issues and progress toward a mutually
acceptable resolution. No written record is kept of what transpires dur-
ing this process except whether or not an agreement was reached. If
agreement isreached, the agreement iswritten and copies provided only
to those which aneed to know, i.e., the parties and agency personnel who
areinvolved in ensuring the terms of the agreement are carried out.

3. Early Neutral Inquiry. Aninternal inquiry that utilizes aneutral third
party to provide a non-binding evaluation of the factsin dispute. The
neutral provides the parties an objective perspective of the strength and
weaknesses of their respective cases. The neutral may facilitate settle-
ment by clarifying truly disputed areas and identifying non-essential
issues. The DRS will keep a written record and prepare a summary
report, which addresses the facts in dispute, and include documentation
collected during the inquiry.

4. Settlement Conferences. The DRS conductsaconference attended by
opposing parties and/or their representatives. The purpose of the confer-
enceisto reach amutually acceptabl e settlement of the matter in dispute
prior to litigation or formal proceeding. The DRS will keep a written
record of the proceedings and prepare a summary report that addresses
the facts in dispute, includes relevant documentation and settlement
options explored during the conference.

U.S. DerP' T oF NAvY, DRAFT PiLoT DispuTe ResoLuTioN GuipELINES app. B (1999) [hereinafter
DraFT PiLot DispuTe ResoLuTion GuipeLiNes] (copy on file with author).
145. The DON Civilian Human Resources Web page, supra note 104.
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providesfor athirty-day period to achieve resolution, during which aDRS
will concurrently develop a“factual record.” The partiesare not limited to
any one type of ADR, and may in fact use all four means (conciliation,
mediation, early neutral inquiry, or a settlement conference), or any com-
bination of these means if deemed appropriate by the DRS. The goa of
the Pilot Program is to resolve the dispute during this phase.146

If the parties fail to resolve satisfactorily the dispute during the dis-
pute resolution stage, the agency must collect and incorporate any docu-
mentation to complete the record upon which a Final Agency Decision
(FAD) can be made should the individual request one. The complainantis
notified of the right to request a FAD by the thirty-fifth day after initiation
of the dispute resolution stage. Once notified of hisright to request aFAD,
the complainant has five days from receipt of notice to request a FAD or
withdraw the alegation. Failure to request a FAD results in dismissal of
the complaint. During the request for FAD stage, the local Human
Resources Office (HRO) compiles the case file and decides, on behalf of
the agency, whether the complaint will be accepted or dismissed. Notes,
settlement offers, or any other information obtained during the ADR pro-
ceedings are not included in the file unless the complainant agrees. The
HRO office then notifies the complainant within five days whether his
claim has been accepted or dismissed.14”

Accepted complaints then move into the investigation and case-file
development stage in preparation for the issuance of the requested FAD.
During this stage, fourteen days are allotted for the HRO to conduct athor-
ough and objectiveinvestigation. The complainant may request within the
first seven days that specific items of evidence be obtained as part of the
investigation’s evidence. By the fifteenth day, the investigation is sent to
the Naval Complaints and Administrative Review Division (NAVCARD),
with a copy to the complainant. The NAVCARD drafts a proposed FAD,
which is returned to the command for review by the commanding general
or commanding officer. The command may approve the proposed FAD as
drafted, modify it, or rewrite the FAD locally. The command then issues
the FAD. If dissatisfied with the FAD, the individua may appea to the
EEOC to review the case, or may choosetofileacivil actioninfederal dis-

146. 1d.
147. 1d.
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trict court.2* If the complainant elects an EEOC appeal, the appeal islim-
ited to the record and does not include an AJ hearing.14°

Asdiscussed above, the Pilot Program significantly changesthe EEO
Part 1614 process.® These changes involve all aspects of the process,
including: a shortened and strictly enforced timeline; a different form of
investigation and construction of a pre-FAD case-file; and an agreement
waiving the employee's rights to remain anonymous, to request a hearing
before an EEOC AJ, and to “opt out” of the Pilot Program. Despite the
DON'’s attempts to maintain coordination with the EEOC throughout the
development and testing phase of the Pilot Program, and the success dem-
onstrated during the Program’s field-testing, significant opposition arose
over some of the changes.

C. The Conflict Between the EEOC and the DON Comesto aHead

In Philips and Littlgjohn v. Danzig,'>! the EEOC held that the DON’s
Pilot Program failed to comport with the Part 1614 process and ordered the
DON to suspend its use.'®? Littlejohn wasthe EEOC’s first opportunity to
comment formally on the DON's Pilot Program, but it was not the first
time the EEOC told the DON that it believed there were problems with the
program.>® Though the DON had repeatedly included the Director of the
OFO in its planning and evaluation of the Pilot Program, this attempt at
interagency cooperation met serious resistance when a new Director took
the helm of the EEOC in the fall of 1999.1%

148. Id.; see Appendix A.

149. The DON Civilian Human Resources Web page, supra note 104.

150. For a graphical comparison of the differences between the Pilot Program and
the Part 1614 process, refer to Appendix A.

151. Philips and Littlgjohn v. Danzig, 2000 EEOPUB LEXIS 4110 (June 8, 2000).

152. 1d. at *11.

153. See supra note 59. Given its mission and practice, the EEOC is commonly
regarded as a“watchdog agency” for EEO law, often assisting in training and assisting fed-
eral agencies with their EEO programs, and always on the alert for violations of EEO law.
See generally Major Michele E. Williams, Getting the Fox Out of the Chicken Coop: The
Movement Towards Final EEOC Administrative Judge Decisions, ArRmy Law., July 1999,
at 13 (detailing analysis of the EEOC'smission, role, statutory powers, origins, and whether
it has the power to change regulations and make these changes binding on other agencies).

154. Interview with Mr. Bernal, supra note 101.



2001] THE NAVY'SEEO COMPLAINT PILOT PROGRAM 29

By November 1999, Carlton Hadden had becomethe new acting OFO
Director. Mr. Hadden requested a meeting with the DON to discuss what
he perceived as problems with the Pilot Program.’> Over the next few
months, various meetings and correspondence took place between Mr.
Hadden and DON personnel, during which the DON attempted to brief Mr.
Hadden fully on the Pilot Program and its history to get his approval, as
DON had for Mr. Hadden's predecessor. Mr. Hadden, in turn, continued
to point out perceived problems in the Pilot Program’s process.'*¢ By
March 2000, Mr. Hadden told the DON that he believed the Pilot Program
process failed to comply with the requirements of the newly revised Part
1614.157

Meanwhile, another significant change in federal EEO law occurred
that also adversely impacted the DON and its Pilot Program. In April
2000, the Interagency ADR Working Group'®® published its Core Princi-
plesof ADR.15® The Department of Defense, and thusthe DON, signed on
to these principles.’®% These newly published principles created more
problems for DON’s Pilot Program as the program’s process appeared to
conflict with several of these core principles.’®! Specifically, the core prin-
ciples of confidentiality, neutrality, and preservation of rights all raised
problems when the Pilot Program was evaluated.'®? Due to the combined
effects of the rising EEOC opposition to the Pilot Program and the newly
discovered problems derived from the publication of the Working Group’s
Core Principles, the controversy over the Pilot Program was increasing.163
By thistime, the first two appeals of Pilot Program cases were about to be
decided by the EEOC,'%* and the conflict between the EEOC and the DON
over the Pilot Program’s legality had come to a head.1%®

Littlejohn involved two complaints brought by disgruntled DON
employees who had volunteered to participate in the Pilot Program at the
pre-complaint counseling stage, and had ultimately appealed the FAD
issued upon failure to reach resolution through ADR. The EEOC, finding
that the Pilot Program failed to comport with 29 C.F.R. Part 1614, vacated
the FAD in both employees' cases, remanded both complaints for further

155. 1d.

156. Id.

157. 1d. Seealso Letter, Carlton Hadden, Acting Director, Office of Federal Opera-
tions Equal Employment Opportunity Commission, to Betty S. Welch, Deputy Assistant
Secretary of the Navy (Civilian Personnel/EEO) (Mar. 31, 2000) (expressing opinion that-
original Pilot Program does not conform with critical requirements of federal sector com-
plaint processing regulations) (on file with author).
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processing, and ordered the DON to suspend the use of its Pilot Pro-
gram.166

1. Where the EEOC Sees the Pilot Program as Deficient

In Littlgjohn, the EEOC held that the Pilot Program actually serves as
a substitute procedure for the federal sector EEO process, and as such vio-
lates the policies, procedures, and guidance the EEOC set out in its man-
agement directive EEO MD-110, which implements the revised 29 C.F.R.
Part 1614.167 The EEOC explained that the Pilot Processis fundamentally
flawed as an ADR system because it detracts from, rather than augmentsa

158. The Interagency ADR Working Group was established to coordinate, promote,
and facilitate the effective use of dispute resolution processes within federal agencies as
mandated by the Administrative Dispute Resolution Act of 1996 and the White House
Memorandum For Heads of Executive Departmentsand Agencies, dated May 1, 1998. The
Working Group consists of representatives of the heads of all participating federal agencies.
Itsmissionisto:

[F]acilitate, encourage, and provide coordination for agencies in such
areas as development of programs that employ aternative means of dis-
pute resol ution; training of agency personnel to recognize when and how
to use alternative means of dispute resolution; development of proce-
dures that permit agencies to obtain the services of neutrals on an expe-
dited basis; and record keeping to ascertain the benefits of aternative
means of dispute resolution.

Memorandum, President William J. Clinton, to Heads of Executive Departmentsand Agen-
cies, subject: Designation of Interagency Committees to Facilitate and Encourage Agency
Use of Alternate Means of Dispute Resolution and Negotiated Rulemaking (May 1, 1998),
available at http://www.financenet.gov/financenet/fed/iadrwg.

159. INTERAGENCY ALTERNATIVE DispuTE RESOLUTION WORKING GRouP, CorE PRINCI-
PLES (2000) [hereinafter ADR Working Group CoRe PrinciPLES], available at http://
www.financenet.gov/financenet/fed/iadrwg/coreprin.htm. The Working Group defined the
following as the core principles of ADR:

Confidentiality: All ADR processes should assure confidentiality con-
sistent with the provisionsin the Administrative Dispute Resolution Act.
Neutrals should not discuss confidential communications, comment on
the merits of the case outside the ADR process, or make recommenda-
tions about the case. Agency staff or management who are not partiesto
the process should not ask neutrals to reveal confidential communica-
tions. Agency policies should provide for the protection of privacy of
complainants, respondents, witnesses, and complaint handlers.
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person’s rights guaranteed under Part 1614.1%8 The EEOC stated that,

159. (continued)

1d.

Neutrality: Neutrals should fully disclose any conflicts of interest,
should not have any stake in the outcome of the dispute, and should not
be involved in the administrative processing or litigation of the dispute.
For example, they should not also serve as counselors or investigatorsin
that particular matter. Participants in an ADR process should have the
right to reject a specific neutral and have another selected who is accept-
ableto all parties.

Preservation of rights: Participants in an ADR process should retain
their right to have their claim adjudicated if a mutually acceptable reso-
lution is not achieved.

Self-determination: ADR processes should provide participants an
opportunity to make informed, uncoerced, and voluntary decisions.

Voluntariness: Employees’ participation in the process should be volun-
tary. In order for participants to make an informed choice, they should
be given appropriate information and guidance to decide whether to use
ADR processes and how to use them.

Representation: All partiesto adispute in an ADR process should have
aright to be accompanied by a representative of their choice, in accor-
dance with relevant collective bargaining agreements, statutes, and reg-
ulations.

Timing: Use of ADR processes should be encouraged at the earliest pos-
sibletime and at the lowest possible level in the organization.

Coordination: Coordination of ADR processes is essential among all
agency offices with responsibility for resolution of disputes, such as
human resources departments, equal employment opportunity offices,
agency dispute resolution specialists, unions, ombuds, labor and
employee relations groups, inspectors general, administrative grievance
organizations, legal counsel, and employee assistance programs.

Quality: Agencies should establish standards for training neutrals and
maintaining professional capabilities. Agencies should conduct regular
evaluations of the efficiency and effectiveness of their ADR programs.

Ethics: Neutrals should follow the professional guidelines applicable to
the type of ADR they are practicing.

160. Interview with Mr. Bernal, supra note 101.
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while its revised Part 1614 regulations pushed for the development of
ADR programs, the ADR programs were meant to operate within the Part
1614 process, not to replace that process.’®® The EEOC cited three pri-
mary problems with the Pilot Program: voluntariness, neutrality, and con-
fidentiality.1’0 Interestingly, each of these problem areasis also one of the
core principles defined two months earlier by the Interagency ADR Work-
ing Group.1’*

161. ADR WorkiNG Grour Core PrINcIPLES, supra note 159. At the time of the
development and implementation of the Pilot Program the core principles had not yet been
agreed upon. When the Interagency Working Group, with DOD participation, signed on to
these as core principles, the DON found itself having to re-evaluate its program in light of
this change. Interview with Mr. Bernal, supra note 101.

162. Seeinfra notes 167-89 and accompanying text (providing more in-depth anal-
ysis of these conflicts).

163. Interview with Mr. Bernal, supra note 101.

164. Phillips filed his appeda in February of 1999. Littlejohn filed his appeal in
November of 1999. Philipsand Littlejohn v. Danzig, 2000 EEOPUB LEXIS 4110 (June 8,
2000).

165. Seegenerally Proceeds Despite EEOC Order, supra note 9 (discussing the con-
flict between the DON and the EEOC).

166. Littlejohn, 2000 EEOPUB LEXIS 4110, at *11. See also infra note 192 (dis-
cussing the EEOC's orde).

167. Littlejohn, 2000 EEOPUB LEX1S4110, at *1. Notethat EEO MD-110isnot a
statute, but rather is the EEOC's interpretation of the requirements set forth in 29 C.FR.
Part 1614. EEOC MD-110, supranote 68. Thereisagreat deal of debate, beyond the scope
of thisarticle, about how binding or persuasive such aninterpretationis on federal agencies.

168. Littlgjohn, 2000 EEOPUB LEXIS 4110, at *4. A basic premise of ADR in
EEO law isthat it isalways designed as ameans of augmenting, rather than detracting from
aperson’srights. See generally ADR Working Group Core PrINCIPLES, supra hote 159 and
accompanying text. One of the core ADR principlesis that of “preservation of rights.”
Under this principle, participantsin an ADR processretain their rights to have their claim
adjudicated via the customary resolution process if a mutually acceptable resolution is not
achieved viaADR. 1d.

169. Littlgjohn, 2000 EEOPUB LEXIS 4110, at *2.

170. Id. Thesethree problem areas are also among the core principles defined by the
Interagency ADR Working Group. See supra notes 158-59 and accompanying text.

171. See supra notes 158-59 and accompanying text. With these core principles
being adopted in April 2000, and the Philips and Littlejohn decision following in June
2000, the similarities do not appear coincidental. Intheauthor’sopinion, the evidenceindi-
cates that the EEOC was well aware of the ADR Working Group’s Core Principles, and
incorporated them into their Philips and Littlgjohn rationale.
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a. Voluntariness

In Littlejohn, the EEOC held that the Pilot Program unlawfully
diminished an individual’s rights by requiring that an individual agree not
to opt-out of the program and by taking away many of the procedural safe-
guards found in the traditional Part 1614 process.!’? The EEOC stated that
the Pilot Program’s fundamental requirement that employees give up their
right to opt-out of the program runs contrary to the very spirit and intent of
ADR in that it detracts from, rather than adds to a complainant’s rights.1’3
The EEOC's primary concern was not the actual election of the Pilot Pro-
gram as a voluntary choice, but rather what happens when a failed ADR
complainant is interjected back into the EEO complaint process.*’

The EEOC reasoned that Part 1614 mandates that, should ADR fail,
the complainant retains all Part 1614 rights, including an EEO counselor’s
fina interview and report, an agency investigation, and ahearing before an
AJor to request aFAD.1"> The EEOC’s rationale was that the ADR pro-
cess is intended to be an additional step in the revised 1614 process.!’® If

172. |d. Additiona support for this position also exists. See, e.g., Administrative
Dispute Resolution Act of 1996, Pub. L. 104-320 (1996) (ADR isto be voluntary and “ sup-
plement rather than limit other available agency dispute resolution techniques’); Letter
from Carol Houk, Deputy Dispute Resolution Specialist, Department of the Navy, to Prin-
cipal Deputy General Counsel, Department of the Navy, at 10, (Apr. 2, 1999) (on file with
author) (The legislative history of this act indicates that some congressmen had specific
concerns about ADR being employed to “railroad” EEO disputants through a process out-
side the normal EEO complaint process and without its safeguards.).

173. Littlgjohn, 2000 EEOPUB LEXIS 4110, at *2 (June 8, 2000). See supra note
159 and accompanying text.

174. Littlejohn, 2000 EEOPUB LEXIS 4110, at *10. See also Telephone Interview
with Ms. Carol Houk, Deputy Dispute Resolution Specialist, Dep’t of Navy (Nov. 29,
2000). The wholeideabehind using ADR in workplace disputesis that a voluntary, coop-
erative spirit often resolves workplace issues that oftentimes are not “true” discrimination
issues, but are rather communication problems that can be worked out in the proper envi-
ronment. 1d.

175. Seegenerally EEO-MD-110, supra note 68, app. H (“ The Commission believes
that parties must knowingly, willingly and voluntarily enter into an ADR proceeding. Like-
wise, the parties have the right to voluntarily opt out of a proceeding at any point prior to
resolution for any reason, including the exercise of their right to file alawsuit infederal dis-
trict court.”).

176. Littlgjohn, 2000 EEOPUB LEXIS 4110, at *2 - 5.
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ADR fails, all other rights should be retained, and the complainant should
be interjected back into the 1614 Process at the EEO counseling stage.*’”

The EEOC cited additional specific problems associated with volun-
tariness, including the lack of adeveloped EEO counselor’sreport, thelack
of an impartial and appropriate agency investigation, the lack of notifica-
tion of theright to request a hearing before an EEOC AJ, and the avoidance
by the agency of a binding decision by such an AJ.1® Littlejohn states
clearly the EEOC's position that a complainant may not voluntarily waive
these rights because they are mandated by the EEOC’s regulations.1”®

b. Neutrality

The EEOC noted that the role of the DRS crosses many boundaries
and inherently cannot be done with full neutrality, thus violating another
of the core principles of ADR.18% According to the EEOC’s analysis of the
Pilot Program,'8! the DRS s responsible for conducting the pre-complaint
counseling and may subsequently participate in three of the four forms of
ADR (conciliation, early neutral inquiry, and settlement conference, but
not mediation). Ultimately, the DRS conductsthe investigation and devel-
opment of the record should ADR fail.182 The EEOC noted that, while

177. Idat*10. Seealso Interview with Ms. Houk, supra note 174 (the EEOC'sratio-
nale is consistent with the historical underpinnings of ADR in that ADR was developed
from the very start to function as an addition to, rather than an alternative for, rights
afforded to an individual under another process). In the author’s opinion, part of the con-
troversy surrounding the DON's Pilot Program could have been avoided by characterizing
the Pilot Program’s process as something other than ADR. Given the historical underpin-
nings of ADR—requiring, inter alia, that ADR always act as an addition to underlying
rights, adopted by both the Interagency ADR Working Group’s Core Principles and the
EEOC's Philips and Littlejohn opinion—the phrase “ alternative dispute resolution” carries
with it certain expectations that the Pilot Program never intended to meet. Had the PFilot
Program been characterized as an alternative complaint resolution procedure more similar
to a settlement procedure, see infra note 254 and accompanying text, some of the contro-
versy generated would likely have been avoided. The fact that the Pilot Program labels
itself ADR leads inevitably to negative evaluations applying the fundamental criteria of
ADR, and thereby prevents a broader scope of analysis of the program as done in Section
111 (Discussion) below.

178. Littlgjohn, 2000 EEOPUB LEXIS 4110, at *4 5 (citing EEO MD-110, supra
note 68, at 3-2).

179. Seeinfra note 256 and accompanying text (providing an in-depth explanation
of the EEOC's position regarding non-waiverable employee rights).

180. Littlejohn, 2000 EEOPUB LEXIS 4110, at *6. See supra note 159 (discussing
neutrality as a core principle).



2001] THE NAVY'SEEO COMPLAINT PILOT PROGRAM 35

conducting the pre-complaint counseling, the DRS is supposed to be
assisting the complainant in resolving the problem. During ADR, the DRS
should be neutral and assist each side in coming to a mutual agreement.
Then ultimately, during the investigation and development of the record,
the DRS answers to the agency, having literally jumped the fence to the
opposing side.’® In the EEOC's view, these roles are inherently contra-
dictory, and do not promote trust between the parties.1®*

c. Confidentiality

Lastly, the EEOC cited the DRS s multiple roles asinevitably breach-
ing the confidentiality principle.’®> The EEOC reasoned that, under the
Pilot Program, mediation is the only form of ADR that is done strictly by
athird-party neutral without arecord or notes generated from the proceed-
ing.1® The other three forms of ADR involve various degrees of record
building by the DRS.187 In conciliation, early neutral inquiry, and settle-
ment conferences, the DRSisresponsible for ensuring that awritten record
isbuilt.18 The EEOC’s reasoning continued that this process of requiring
that the DRS be present during three of the four ADR proceedings and then
personally completing the investigation and factual record, inevitably

181. Note that this is an area of contention with the DON, as the DON believes
strongly that the EEOC misread the Philips and Littlejohn case filesin thisregard. Accord-
ing to the DON, under the Pilot Program, the DRS that conducts the intake and develops
the case file was never intended to be the same DRS that acts asthe neutra or is present in
the dispute resolution process, nor were they the same person in these two actua cases.
There were two different individuals acting as DRS for the intake and case file stage vice
the neutral stage in both the Philips and Littlejohn cases. 1t would appear from the EEOC
ruling, however, that this fact went unnoticed. Interview with Mr. Bernal, supra note 101.

182. Littlgjohn, 2000 EEOPUB LEXIS 4110, at *6.

183. Id.

184. Id. at *7.

185. Id. Seealso ADR WorkinG Group Core PrinciPLES, supra note 159 and accom-
panying text. It should be noted that the Pilot Program makes no attempt to hide this lack
of confidentiality. Complainants electing to participate in the Pilot Program are told that
thereis no confidentiality in the program by the very nature of the way the program works,
and are again told when selecting their type of ADR processthat three of the four processes
are not confidential. DrarFT PiLot Dispute ResoLuTioN GUIDELINES, supra note 144 (unpag-
inated).

186. Philipsand Littlejohn, 2000 EEOPUB LEXIS 4110, at *6 - 7.

187. Id.

188. Id.
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leads to the disclosure of information that the confidentiality principle is
meant to protect.18

2. EEOC's Littlgjohn Order

In Littlejohn, the EEOC remanded both complaints for processing in
accordance with Part 1614.2° The ruling also required that the DON
notify all affected employees of their right to file aformal complaint under
Part 1614 procedures.’®® The EEOC went further, however, and ordered
the DON to suspend immediately the Pilot Program.19 This suspension

189. Id.

190. Interestingly, to date neither Philips nor Littlejohn hasfiled aformal complaint
with the Navy viathe Part 1614 process. Interview with Mr. Bernal, supra note 101.

191. Philips and Littlejohn, 2000 EEOPUB LEXIS 4110, at *12.

192. Id. The Commission ordered the DON to take the following action:

(1) The agency shall process the remanded claims separately in accor-
dance with 29 C.F.R. § 1614.105(d). Each complainant shall be
informed in writing by an EEO Counselor, no later than the thirtieth day
after this decision becomes final, of his right to file aformal EEO dis-
crimination complaint. The notice shall inform complainant of the right
to file his complaint within fifteen days of receipt of the notice, of the
appropriate official with whom to file acomplaint and of complainant’s
duty to inform the agency if he retains counsel or arepresentative.

(2) Upon receipt of this decision, the agency shall immediately suspend
the Pilot Program. The agency shall deem all complaints which are cur-
rently being processed through the Pilot Program as unresolved, and no
later than the thirtieth day after this decision becomes final, the agency
shall notify all affected individual s whose complaints are currently being
processed through the Pilot Program of their right to file a formal EEO
discrimination complaint pursuant to 29 C.F.R. § 1614.105(d).

(3) Any ADR program which the agency establishes pursuant to 29
C.FR. §1614.102(b)(2) must satisfy the requirements of 29 C.F.R. Part
1614 and comport with EEO MD-110, Chapter 3 (November 9, 1999).

(4) Theagency isdirected to submit areport of compliance, as provided
in the statement entitled “Implementation of the Commission’s Deci-
sion.” The report shall include evidence that the corrective action in
paragraphs (1) and (2) has been implemented.
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order brought the controversy between the EEOC and the DON to acritical
juncture.

3. DON's Responseto Littlegjohn

After the Littlgjohn ruling, the DON indicated that it intended to pro-
ceed with the second phase of its Pilot Program despite the EEOC’s cease
and desist order.!® The DON maintained its belief that the program fully
complied with the EEOC’s regulations and guidelines and “does not work
to disadvantage employees.” 1% Further, the DON claimed it was surprised
at the EEOC ruling because the DON had worked with the EEOC through-
out the development of the program.’®> However, and perhaps most
importantly, the DON clarified and modified the Pilot Program’s proce-
dural guidance since Littlgjohn to emphasize three important points: (1)
employees will be alowed to opt-out of the Program if they are dissatis-
fied; (2) employeesare assured of confidentiality inthe Pilot Program; and
(3) the DRS must and will remain neutral at all times.'% Thus, in effect,
the most controversial provision, the no opt-out provision, was conceded.
The DON sent the EEOC this clarifying information, requesting that the
EEOC review the program with this clarification to see if the revised pro-
gram complied fully with EEOC regulations.®’

Shortly thereafter, the DON suspended the Pilot Program altogether
whileit awaited clarification from the EEOC.1%8 The EEOC reviewed the

193. See Proceeds Despite EEOC Order, supra note 9.

194. 1d.

195. Id. The EEOC does not share this view, however. See, e.g., Diligence on Dis-
putes, Fep. Times, Oct. 16, 2000 (letter to the editor from Carlton M. Hadden, Director,
Office of Federal Operations, Equal Employment Opportunity Commission) (“We shared
our concerns with the Navy [about the Pilot Program] in the hope we could reach an agree-
ment on how the program could be configured to address our concerns. However, thiswas
to no avail.”); Tim Kauffman, Navy Amends Complaint Process to Mollify EEOC, Fep.
Times, Aug. 28, 2000 (“[T]he EEOC flatly deniesany involvement in the Navy’'s program.
‘EEOC did not blessthis program,’ the EEOC spokesman said. ‘ They pretty much did this
on their own despite out concerns.’”).

196. Proceeds Despite EEOC Order, supra note 9.

197. Id. Seealso Kellie Lunney, EEOC Challenges Navy On Discrimination Com-
plaints, Gov’'T Exec., Aug. 3, 2000, available at http://www.govexec.com. “Phase two
addresses the recommendations made by the EEOC and complies with the federal require-
ments noted by EEOC. Our goal is to press ahead with the pilot and continue to improve
upon the success we experienced in phase one” 1d. (quoting Navy spokesperson Lt. Jane
Alexander).

198. Interview with Mr. Bernal, supra note 101.
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newly revised program, recommended a number of minor changesin Sep-
tember 2000, and in October 2000 gave the DON approval to restart the
program.®® Under this revised Pilot Program process (Revised Pilot Pro-
gram), the timing of complaint processing was increased from ninety to
115 days, still asignificant shortening of the process, but the employeeis
allowed at any point in the process to opt-out of the Program and return to
the Part 1614 process at the agency investigation stage. As such, the
Revised Pilot Program offers the employee a more traditional ADR pro-
gram that adds a stage to the 1614 process, but from which they may with-
draw at any time and still maintain all of their Part 1614 rights.

To date, the DON has chosen not to implement this Revised Pilot Pro-
gram.2%  According to the DON, while the Revised Pilot Program may
appear to be a reasonable compromise, the fact that the DON employees
may return to the Part 1614 process at any time means that, in effect, the
Revised Pilot Program has lost many of its teeth, and may in fact do little
to shorten the backlog of cases.?®? As such, the DON has chosen instead
to await implementation of recent groundbreaking legislation that may re-
sanction the original Pilot Program.2%?

D. Legidlative Intervention

During this ongoing controversy between the DON and the EEOC,
Congress took note of the events.?®®> Congress expressed concern over the
EEOC's backlog of cases and inefficient processing of complaints, and
was pushing the EEOC to streamline the system.?>* By August 2000, the
House version of the Defense Authorization Act for fiscal year 2001 con-
tained a provision that would have specifically authorized the DON’s Pilot
Program.2%> Members of Congress who believed that the EEOC’s revi-
sionsto the 1614 process were simply not a big enough step toward fixing
the problem, drove thislegislative event.?%® The acting OFO Director was

199. Letter from R. Edison Elkins, Director, Federa Sector Programs, Office of Fed-
eral Operations, Equal Employment Opportunity Commission, to David Neerman, Staff
Director, Civilian Personnel and Equal Employment Opportunity, Dept. of the Navy (Oct.
23, 2000) (copy on file with author).

200. Interview with Mr. Bernal, supra note 101.

201. 1d.

202. 1d.

203. Seegenerally Lunney, supra note 16.

204. 1d.

205. Seeinfra notes 212-13 and accompanying text.
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guestioned in March 2000 regarding the EEOC's efforts to fix the com-
plaint process system, and apparently failed to satisfy many concerns.?’
The House Government Reform Subcommittee on the Civil Service had
heard testimony from the Associate Director of Federal Management and
Workforce Issues at the General Accounting Office. The official testified
that the rise in discrimination complaints had “overwhelmed the capabili-
tiesof the EEOC and federal agenciesto process casesin atimely fashion,”
citing the EEOC’s backlog as getting worse rather than better.2%8

During this same period, the Assistant Secretary of the Navy for
Civilian Personnel and Equal Employment Opportunity was asked to tes-
tify before congressional subcommittees about the Navy’s personnel pro-
grams, including the Pilot Program.?%° Touting the Pilot Program’s
significant success both in open sessions and in private conferences, the
Assistant Secretary was ultimately asked by staff members of both the
House Armed Services Committee and the House Government Reform
Committee’s Civil Service Subcommittee to propose legislation that
would specifically authorize the DON’s Pilot Program.?1® In effect, mem-
bers of Congress proposed a legisative bypass of the EEOC’s concerns
with the Pilot Program’s legality, one that specifically gave congressional

206. Interview with Bernal, supra note 101.

207. See generally Lunney, supra note 16 (describing Congresswoman Eleanor
Holmes-Norton, a former head of the EEOC, as “interrogating” the OFO Director, and
blasting his agency for not doing more to fix the fatally flawed EEO process).

208. 1d.

209. SeeTestimony of Ms. Betty Welch Before the Military Readiness and Civil Ser-
vice Subcommittee of the House Armed Services Committee (Mar. 9, 2000), available at
http://www.house.gov/hasc/testimony/106thcongress/00-03-09wel ch.htm. Ms. Welch tes-
tified:

[T]he pilot process has already saved the [DON] more than three million
dollars, and we are just beginning to see the savings. Perhaps more
important than the dollar savings, the real result of the EEO Reengineer-
ing pilot is the empowerment of employees to take an active role in the
resolution of their complaints—the opportunity for participants to state
their cases in a neutral forum, which protects employee rights and saves
the taxpayers money.

Id.
210. Interview with Mr. Bernal, supra note 101.
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approval to the Pilot Program, and ended the EEOC-DON controversy by
legislative intervention.?1!

Ultimately, the legislative bypass was only partly effected, as the
House bill was modified before passage. The bill passed as proposed in
the House,?'? but no matching provision was included in the Senate ver-
sion.?13 After the conference committee met to merge the House and Sen-
ate bills, the final version of the Defense Appropriations Act of 2001 (Act)
contained only a watered-down version of the initial congressional sup-
port.214 Section 1111 of the Act required that the Department of Defense
select a“ minimum of three agencies’ to set up andtest EEO pilot programs
for aperiod of three years and then report back the results, but the section
failed to specifically name the DON’s Pilot Program as one of those to be
selected.?!®> To date, the testing agencies have not yet been selected, and
the DON is awaiting word on whether its Pilot Program will be one of the
programs congressionally approved.?

211. 2001 Defense Authorization Act, supra note 97.

212. H.R. 4205, 106th Cong. (2000).

213. H.R. 5408, 106th Cong. (2000). On 13 July 2000, the Senate approved their
version of the bill without a Pilot Program clause. On 27 July 2000, the Speaker of the
House appointed conferees to resolve discrepancies between the House and Senate bills.
The conference report dated 6 October 2000 indicates:

The House hill contained a provision (sec. 1106) that would authorize
the Secretary of the Navy to carry out afive-year pilot program to dem-
onstrate improved processes for the resolution of equal employment
opportunity complaints. The Senate amendment contained no similar
provision. The Senate recedes with an amendment that would require
the Secretary of Defense to conduct a three-year pilot program to dem-
onstrate improved processes for the resolution of equal employment
opportunity complaints in a minimum of one military department and
two defense agencies, and would require a report to the Committees on
Armed Services of the Senate and the House of Representativesnot later
than two years after initiation of the pilot program.

H.R. Conr. Rer. oN H.R. 5408, FLoyD D. SreNce NATIONAL DEFENSE AUTHORIZATION AcCT FOR
FiscaL YEAR 2001, at 1 (2000).

214. 2001 Defense Authorization Act, supra note 97.

215. |d.

216. Interview with Mr. Bernal, supra note 101.
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I11. Discussion & Analysis

The primary issues presented by the Pilot Program can be broken into
two categories: legal issuesand policy issues. First, from alegal perspec-
tive, does the Pilot Program actually conflict with existing law? |sthe
EEOC correct in itsinterpretation that the origina Pilot Program conflicts
with applicable EEO law? And if it does, can selecting the original Pilot
Program as one of the legislatively sanctioned test programs correct the
problem? Second, from apolicy perspective, istherereally aneed for such
adrastic step? |sthe EEO complaint system so broken that such dramatic
changeisnecessary? And if so, isthe original Pilot Program the best step,
or would it suffice to allow the implementation of the EEOC-approved
Revised Pilot Program? This discussion section addresses each of these
concernsin turn.

A. Legad Issues. Can an Employee Bargain Away EEO Rights?

The starting point in the analysis of the Pilot Program’s legality
begins with some foundation questions: What is wrong with bargaining
away thesetypes of rightsin thefirst place? Istherereally anything wrong
with offering an employee an opportunity to participate in a program
where he knowingly and voluntarily waives some rights in exchange for
some benefits? Do not people, in effect, have aright to bargain? Do not
employees have aright, in fact, to simply waive rights if they so choose?
If an employee may waive the right altogether, why should he be limited
in exercising only part of it? On their face these are smple questions, and
the evidence explored below points to the inescapable conclusion that, as
ageneral rule, there is nothing wrong with this concept of allowing some-
oneto knowingly and voluntarily waive or bargain their rightsin exchange
for adequate legal consideration.?’’ The issue then remaining is whether
some other interest demands an exception to this general principle.

The evidence supporting the general principle that an employee
should be able to waive or bargain some rights in exchange for some ben-
efitsis plentiful. People bargain away their rights all the time. Examples

217. Lega consideration is defined as, “Something of value (such as an act, afor-
bearance, or areturn promise) received by a promisor from apromisee. Consideration. . .
isnecessary for an agreement to be enforceable.” Brack’s Law DictionaRry 300-01 (7th ed.
1999). Under basic contract law, consideration is required prior to an agreement to be con-
sidered enforceable. “To constitute consideration, a performance or a return promise must
be bargained for.” ResTaTEMENT (SeEconp) oF ConTRACTS § 71(1) (1998).
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that will be discussed below include: (1) defendants entering into pleabar-
gains with the government in criminal trials; (2) employees covered by
collective bargaining agreements being forced to choose between the
negotiated grievance procedure and the Part 1614 EEO procedure; (3)
employees being bound by arbitration agreements they voluntarily entered
into but which infringe on their EEO rights; and (4) settlement agreements
in EEO complaints where employees waive their rights to pursue their
complaints higher in exchange for some consideration.

1. Criminal Trials

Looking first at the criminal law arena, the proposition that people
should be allowed to waive and bargain away personal rights in exchange
for consideration finds telling support in the plea agreement negotiation
process. Criminal defendants regularly waive various rights.?’® Rule 11
of the Federa Rules of Criminal Procedure specifically alows negotiated
pleas of guilty in federal courts,?'® and state courts have similar provi-
sions.??® In military courts, Rule for Courts-Martial 910 specifically
alows a plea of guilty.??? Under the Rules for Courts-Martial, a military
judgeis required to conduct a somewhat extensive inquiry before accept-
ing the plea of guilty to ensure the accused understands the gravity of a
guilty plea.??? The military judge must address the accused personally and
ensure he fully understands the nature and effect of a guilty plea, the max-
imum penalty for the offensesto which heis pleading guilty, and hisrights
to plead not guilty and to have a full-blown jury or judge-alone trial .22
Themilitary judge must also ensure the guilty pleais being done voluntar-
ily, and ask whether a pretrial agreement isinvolved.??* Lastly, the mili-
tary judge must satisfy himself that the accused has in fact committed the
offense to which he is pleading guilty.??® Once satisfied, the pleais

218. See, e.g., Reed Harvey, Note, Waiver of the Criminal Defendant’s Right to Tes-
tify: Constitutional Implications, 60 ForoHAM L. Rev. 175 n.4 (1991) (discussing constitu-
tional standards for waiver of a criminal defendant’s rights across jurisdictions throughout
the country); see also Roland Acevedo, Note, Is a Ban On Plea Bargaining An Ethical
Abuse of Discretion? A Bronx County, New York Case Sudy, 64 ForoHAM L. Rev. 987, 987
(1995) (“PleaBargaining isan essential and important component of the American criminal
justice system . . . account[ing] for ninety percent of all criminal convictionsin the United
States.” ).
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accepted and the accused may find himself in the brig for up to life without
parole.?%6

219. Rule 11 of the Federal Rules of Crimina Procedure provides:

(c) Adviceto defendant. Before accepting a plea of guilty or nolo con-
tendere, the court must address the defendant personally in open court
and inform the defendant of, and determine that the defendant under-
stands, the following:

(2) if thedefendant is not represented by an attorney, that the defen-
dant has the right to be represented by an attorney at every stage of the
proceeding and, if necessary, one will be appointed to represent the
defendant; and

(3) that the defendant hasthe right to plead not guilty or to persistin
that pleaif it has already been made, theright to betried by ajury and at
that trial the right to the assistance of counsel, the right to confront and
cross-examine adverse witnesses, and the right against compelled self-
incrimination; and

(4) thatif apleaof guilty or nolo contendere is accepted by the court
there will not be a further trial of any kind, so that by pleading guilty or
nolo contendere the defendant waives the right to atrial; and

(5) if the court intends to question the defendant under oath, on the
record, and in the presence of counsel about the offense to which the
defendant has pleaded, that the defendant’s answers may later be used
against the defendant in aprosecution for perjury or false statement; and

(6) thetermsof any provision in apleaagreement waiving the right
to appeal or to collaterally attack the sentence.

(d) Insuring that the pleais voluntary. The court shall not accept aplea
of guilty or nolo contendere without first, by addressing the defendant
personally in open court, determining that the pleais voluntary and not
the result of force or threats or of promises apart from a plea agreement.
The court shall also inquire as to whether the defendant’s willingness to
plead guilty or nolo contendere results from prior discussions between
the attorney for the government and the defendant or the defendant’s
attorney.

Fep. R. Crim. P. 11.

220. See, e.g., Nes. Rev. SraT. § 29-1819 (2000); Mp. Cope AnN., Cts. & Jup. Proc.,
8§ 4-242 (1999); Mass. ANN. Laws, RuLE For CRIMINAL Procepure 12 (2000) (each of these
statutesis arule of criminal procedure which allows guilty pleas with various amounts of
judicial inquiry into the basis of the plea).

221. MANUAL FOrR CourTs-MARTIAL, UNITED STATES, R.C.M. 910 (2000).

222. 1d.

223. 1d.

224. 1d.

225. 1d.
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Persons accused of a crime generally only plead guilty when they
believeitisintheir best interests, usually hoping for some leniency in sen-
tencing either from the judge or through some sort of plea-bargain.??’ Per-
sons entering into such plea agreements are bargaining away their
constitutional rightsto atrial by ajury of their peers, to have the govern-
ment prove the case against them beyond a reasonable doubt, to call wit-
nessesintheir own behalf, and other important rights.??® In exchange, they
receive some type of consideration or benefit, usually in the form of a
lesser sentence, alesser charge, or the dismissal of additional charges.??®

Are these constitutional rights that individuals bargain away some-
how lessimportant than afederal employee’s statutory rightsin being free
from workplace discrimination? The question begs the response: No.
How can a property interest in one's job be more important than a liberty
interest in one's very freedom??¥* The U.S. Constitution imposes proce-
dural safeguards such as proof beyond a reasonabl e doubt and the require-
ment of ajury of one's peersfor acriminal conviction, yet makes no such
provisions for the protection of an individual’s job or working environ-
ment. Of thetwo, clearly anindividual’s rights during a criminal proceed-
ing are more sacred than one's right to be employed fairly. If individuals
can waive their most important rights, they should also be allowed to
waive less important ones.

Plea agreements in criminal trials are but one example of a situation
where aperson’srights may be knowingly and voluntarily waived. Similar
examplesthat are more specific to EEO law also exit, including collective
bargaining agreements (CBAS), arbitration agreements, and settlement

226. In capital cases, guilty pleas are not alowed in the military system. See UCMJ
art. 45(b) (2000); United States v. Whedler, 28 C.M.R. 212 (C.M.A. 1959).

227. See generally Acevedo, supra note 218, at 991 (“The popularity of plea bar-
gaining stems from its ‘mutuality of advantage’ — the process offers advantages to defen-
dants, prosecutors, defense counsel, judges, victims, and the public aike.”).

228. Seegenerally id.; Harvey, Waiver of a Criminal Defendant’s Right, supra note
218.

229. See generally Acevedo, supra note 218, at 991-92 (“Plea bargaining allows
defendants, in exchange for the surrender of certain constitutional rights, to gain prompt
and final disposition of their cases, avoid the anxieties and uncertainties of atrial, and
escape the maximum penalties authorized by law.”).

230. See, e.g., THE DecLARATION oOF INDEPENDENCE para. 1 (U.S. 1776) (Inthis corner-
stone document, our founding fathers stated, “We hold these truths to be self-evident, that
all men are created equal, that they are endowed by their Creator with certain unalienable
Rights, that among these are Life, Liberty, and the pursuit of Happiness.” The right to
maintain one's employment is not listed as one of our inalienable rights.).
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agreements. Each of these examples further supports the notion that there
is nothing wrong with an employee waiving rights, or bargaining rights
away in exchange for consideration.

2. Collective Bargaining Agreements

Collective bargaining agreements offer more support for the proposi-
tion that a person should be allowed to knowingly and voluntarily waive
or bargain with their rights. The Civil Service Reform Act of 1978
(“CSRA”) explicitly allows the CBA process.?3! The CSRA was passed
as part of an effort to increase the efficiency of the federal government by
alowing collective bargaining in the federal workplace.?®> The CSRA
requires federal employees covered by a CBA who have a potential EEO
complaint to choose between the Part 1614 process and the negotiated
grievance procedure under the CBA.233 Once an option is selected, the
employee is strictly bound by the choice.?34 Thus the notion that an
employee can be given an option of selecting an alternative to the Part
1614 procedure, which, if selected, forfeits the right to use the Part 1614
procedure as a backup, is not without precedent. In fact, it is done on a
daily basis throughout the nation,?®® and is in effect very similar to the
option given to employees under the DON Pilot Program.

231. Pub. L. No. 95-454, 92 Stat. 111 (codified in scattered sections of, inter alia, 5
U.SsC).

232. Fachav. Cisneros, 914 F. Supp. 1142, 1147 (E.D. Penn. 1996) (quoting Corne-
lius v. Nutt, 472 U.S. 648, 666 (1985) (Marshall, J., dissenting)). See also 5 U.S.C. §
7101(a) (2000) (describing the findings and purpose of the Act).

233. 5U.S.C §7121(d) (“An aggrieved employee affected by a prohibited personnel
practice under . . . thistitle which also falls under the coverage of the negotiated grievance
procedure may raise the matter under a statutory procedure or the negotiated procedure, but
not both.”). See also Smith v. Kaldor, 869 F.2d 999, 1005 (6th Cir. 1989) (employee must
chose either the statutory procedure or the negotiated procedure).

234. 5U.S.C 8§ 7121(d). Seealso Facha, 914 F. Supp. at 1148 (quoting Vinieratos
v. United States, 939 F.2d 762, 768 (9th Cir. 1991)).

235. See generally Federal Labor Relations Authority, Home Page, at http:/
www.flra.gov (last visited Aug. 27, 2001) (providing background information on the
CSRA, the FLRA, CBAs, statutory authority for providing choice of negotiated grievance
procedure under the CBA or the Part 1614 process, and case law upholding the legality of
allowing such a choice).
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3. Arbitration Agreements

Arbitration agreements are a second example of a knowing and vol-
untary waiver of rightsin the employment arena, and offer further support
for allowing such waivers and bargaining of rights. Federal courts have
repeatedly held that arbitration agreements voluntarily entered into are
enforceable. For example, in United Sates v. Gilmer,?% the Supreme
Court heard a chalenge to a compulsory arbitration agreement mandated
as part of a securities registration application. Gilmer brought suit under
the Age Discrimination in Employment Act (ADEA) against his former
employer, who in turn moved to compel arbitration under the application
provision. The district court denied the motion to compel arbitration, but
the court of appeals reversed. The Supreme Court affirmed the appeals
court, holding that an ADEA claim can be subjected to compulsory arbi-
tration. The Court reasoned, “having made the bargain to arbitrate, the
party should be held to it unless Congressitself has evinced an intention to
preclude awaiver of judicial remedies for the statutory rights at issue.” 237
The Court found no such legislative intent in the ADEA.23® The Court
looked specifically to the effect that allowing such agreements would have
on the ADEA’s intent of furthering important social policies, and on the
potential effect it might have in undermining the EEOC'srolein enforcing
the ADEA, and was unpersuaded.?®® The Court noted specifically that
such arguments are rebuffed by the fact that an employee can ill file a
charge (instead of an individual claim) with the EEOC.2*° Additionally,
“nothing in the ADEA indicates that Congress intended that the EEOC be
involved in all employment disputes. Such disputes can be settled, for
example, without any EEOC involvement.” 24

An important consideration in the Gilmer case that is directly appli-
cableto the DON’s Pilot Program isthat, dueto the parallel or overlapping
remedies against discrimination, taking the EEOC out of the process does
not leave the employee without afinal appea.?*> The Supreme Court had
ruled years before Gilmer that, while an employee may chooseto vindicate
his contractual employee rights through the CBA procedure instead of
using the EEOC, the employee nonetheless retains the right to bring suit in

236. 500 U.S. 20 (1991).

237. Id. at 26.

238. Id.

239. Id.

240. 1d. at 28.

241. Id. (citing Coventry v. U.S. Stedl Corp., 856 F.2d 514, 522 (3rd Cir. 1988)).
242. See, e.g., Alexander v. Gardner-Denver Co., 415 U.S. 36, 48 (1974).
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federal district court for non-contractual, statutory rights.2*® Under the
DON'’s Pilot Program, employees also retain this same right to bring suit
in federal district court.?*

4, Settlement Agreements

Settlement agreements are yet another example of employees being
able to waive or bargain away rights. Further, settlement agreements are
perhaps the most important of the examples explored in this section, as
they can be compared directly to the rights bargained away under the
DON's Pilot Program. In both the Pilot Program and atypical settlement
agreement, employees agree to resolve their complaint with the agency. In
a settlement agreement, the terms of the resolution are usually already
defined. Inthe Pilot Program, the employeeis one step removed from this
fina settlement agreement, and has agreed to enter the Pilot Program as a
means of achieving the final settlement. The Pilot Program can thus be
viewed as a settlement mechanism, and by participating in the various
forms of ADR offered under the program, the employee is simply attempt-
ing to negotiate and formalize the terms of the settlement.

The EEOC haslong maintained a policy of encouraging the voluntary
settlement of cases concerning rights under Title V1.2 Federal courts
have aso upheld such voluntary settlements.?*8 Settling a Title VII claim
does not violate public policy, which favors the voluntary settlement of
such claims.?*’ The courts have limited thispolicy intwoways. First, only

243. 500 U.S. 20, 28 (1991).

244, See, e.g., Part 1614 Procedure Versus Pilot Program flowchart at Appendix A
(showing that the Pilot Program process retains the identical right to fileacivil actionin a
U.S. District Court following a FAD found under the Part 1614 process).

245. Seeinfra note 281 and accompanying text.

246. See, eg., Runyan v. Nat'l Cash Register, 782 F.2d 1039, 1040 (6th Cir. 1986)
(holding that a privately negotiated, unsupervised settlement agreement waived an
employee’s right to a private action under the Age Discrimination in Employment Act so
long as it was a voluntary and knowing waiver of rights); Moore v. McGraw Edison Co.,
804 F.2d 1026 (8th Cir. 1986) (absent a showing of fraud, deceit, or overreaching, no public
policy issue against settlement of an ADEA claim); Coventry, 856 F.2d at 518 (“[S]ubject
toacloseevaluation of ‘knowing’ and ‘willful’ waiver, employees may executevalid waiv-
ersof their ADEA claims.”).

247. See, eg., Rogersv. Gen. Elec. Co., 781 F.2d 452, 454 (5th Cir. 1986) (upholding
EEOC dismissal of charge of an employee who had settled aclaim “based onits conclusion
that [the employeg], by signing the release, had waived all Title V11 claims against General
Electric.”).
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claimsfor actionsthat already occurred may be properly released, meaning
that an employee cannot prospectively waive such claims.?*® Second, the
release must be knowing and voluntary.?*® Absent violations of these two
conditions, settlements are looked upon favorably.20

In applying these two judicially fashioned limitations on settlement
agreements to the Pilot Program, no significant problems are apparent.
Firgt, all Pilot Program claims are by their very nature for actions which
have already occurred and which therefore led to the complaint. Second,
the DRS addresses the “knowing and voluntary” prong at significant
lengthintheinitial intake stage, thereby ensuring any consent garnered has
the prerequisite qualifications.?>! The only foreseeable problem isthat the
employee may be unaware of the overall scope of the discrimination, and
is therefore waiving aright that, if investigated deeper, might uncover
more significant issues than are initially apparent.?® For example, an
employee may believe his case is merely asingle incident, without realiz-
ing the agency has a more widespread or systematic problem, of which the
employee is but one victim.?53

An employee entering the Pilot Program can thus be analogized to an
empl oyee entering into a settlement agreement.?>* Upon entering the Pilot
Program, the employee is simply agreeing to settle his claim in a different
forum, though without the certainty of afinalized outcome. Sinceit isthe

248. See, e.g., Utley v. Goldman Sachs & Co., 883 F.2d 184 (1st Cir. 1989).

249. See, e.g., Shaheenv. B.F. Goodrich Co., 873 F.2d 105 (6th Cir. 1989) (employee
who received approximately $22,000 in consideration for electing a severance plan which
waived rights over plan which did not waive rights made knowing and voluntary choice).
See generally Beadlev. City of Tampa, 42 F.3d 633 (11th Cir. 1995) (delineating factorsto
be considered in determining whether waiver is knowing and voluntary); Livingston v.
Adirondack Bev. Co., 141 F.3d 434 (2d Cir. 1998) (knowing and voluntary is determined
using atotality of the circumstances test).

250. See, e.g., Coventry, 856 F.2d at 522.

251. See Appendix C and background supra Section 11.B.2.

252. Seelnterview with Ms. Houk, supra note 174 and accompanying text.

253. Decisionsonwhen and how deeply to investigate allegationsinherently involve
the amount of an agency’slimited resources that will be dedicated to conducting investiga-
tions. Every incident in the workplace need not be the subject of afull, forma investiga-
tion. Such arule, if it existed, would lead to an inordinate strain on agencies being able to
accomplish their mission. Some judgment must be employed on whether an incident rates
an investigation, and how deep that investigation must go. Such judgment callsareimplicit
in both the Part 1614 process as well as the Pilot Program. Neither process requires full
investigation of every incident, and allows agencies to dismiss meritless or untimely com-
plaints. Assuch, the problem created by limited investigations not uncovering every poten-
tially greater problem is not uncommon, and is unavoidable under either process.
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employee'sright to choose whether to settle and what to accept as a settle-
ment, including simply dropping the case, should not the employee also be
allowed to take thisrationale astep further and agree to enter into a specific
process to settle? And if this process of bargaining and waiving rightsis
accepted in other areas of the law, including criminal trials, as well asin
EEO law (as evidenced by collective bargaining agreements, arbitration
agreements, and settlement agreements), what is the countervailing argu-
ment that it should not be allowed under the Pilot Program? What consid-
erations or policies require an exception to the general rule that people
have aright to bargain? Put in its most simple form, who says a federa
employee cannot enter into a knowing waiver of some of his rights in
exchange for the benefits of a quicker resolution of his problem?

B. Legal Issues: The EEOC’'s Arguments Against Allowing the Bargain-
ing or Waiving of These Rights

The answer to the ultimate question posed above, “who says afederal
employee cannot enter into a knowing waiver of some of hisrightsin
exchange for the benefits of a quicker resolution of his problem,” is the
EEOC.?> Their rationale is explained below.

The EEOC's primary argument against allowing the waiver of rights
afforded by the Part 1614 process stems from the EEOC’s mission of
enforcing employment discrimination law. 26 The EEOC has repeatedly

254. In the author’s opinion, use of this analogy and terminology could have pre-
vented much of the controversy surrounding the Pilot Program by avoiding the expectations
accompanying the label of ADR. See supra note 177.

255. Notethat the EEOC is not animpartia party in this matter. Giventhe EEOC's
mission, see supra note 59, and its controversia shifting of power from the agenciesto the
EEOC by making AJ decisions binding under the revised Part 1614 regulations, see supra
notes 63, 87-88 and accompanying text, any procedure which would diminish the EEOC'’s
role in EEO procedures could be expected to meet resistance from the EEOC. Procedures
such asthe Pilot Program, which effectively settle EEO complaints without EEOC involve-
ment, undermine the EEOC's importance, and are unlikely to be viewed favorably by the
agency losing its importance.

256. See, eg., EquaL EmpLoyment OrpporTuniTY Commission, Notice 915.002,
ENFORCEMENT GuUIDANCE oN NoN-WAaIVABLE EMPLOYEE RIGHTS UNDER EQUAL EMPLOYMENT
OpporTUNITY Commission (EEOC) EnForcep StaTuTes (Apr. 10, 1997) [hereinafter
EnrForcEMENT GuIDANCE], available at http://www.eeoc.gov/docs/waiver.html (“An
employer may not interfere with the protected right of an employeeto file acharge, testify,
assigt, or participate in any manner in an investigation, hearing, or proceeding” filed under
Title VI, the Americanswith Disabilities Act, the Age Discrimination in Employment Act,
or the Equal Pay Act.).
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stated its belief that employees have certain rights that cannot be waived
under the federal civil rights laws, and this position is supported by case
Iaw.257

To understand the EEOC’ s position, the very reasons for the EEOC’s
existence must first be examined. In passing and later modifying Title VI,
Congress established the EEOC and gave it the mission of enforcing the
nation’s employment discrimination laws.?® The EEOC's functions were
diverse. They included investigating claims and charges®® of employment
discrimination; attempting to resolve problems amicably, where possible,
through cooperation and voluntary compliance; and, filing suit in federal
court against private sector employers with whom no resolution was
reached.?5® For federal agencies such as the DON, the EEOC does not
bring suit in federal court, but rather refers the case to the Attorney Gen-
eral, who may bring such a suit, though this is highly unusual in prac-
tice.261

The EEOC was given only limited investigatory?6? and enforce-
ment?%3 powers, however.?%* |t can only investigate matters brought to its
attention through a complaint by either an individual or a class action suit,

257. 1d.

258. See, e.g., McDonnell Douglas Corp. v. Green, 411 U.S. 792, 800 (1973) (Con-
gress enacted Title VII of the Civil Rights Act of 1964, 42 U.S.C. 88 2000e-2005, to assure
equality of employment opportunities by eliminating those practices and devices that dis-
criminate on the basis of race, color, religion, sex, or nationa origin.).

259. Thereisasignificant difference between a“clam” and a“charge.” A clamis
an individual’s action, usually seeking some type of relief such as back pay, reinstatement,
or damages. A charge, onthe other hand, is an allegation of discrimination that warrants
investigation butisnot tied to anindividual. Infact, someone other than the aggrieved indi-
vidual can fileacharge. A charge therefore goes beyond theindividual’srights, and merits
investigation for law enforcement purposes. A useful analogy can be made to other types
of law enforcement by comparing this processto an assault: thevictim may bring atort suit
against the assailant in civil court seeking damages, medical fees, etcetera. Likewise, a
prosecutor may then charge the assailant in criminal court for his crime. The fact that the
victim chooses to settle the tort suit will not affect the criminal proceeding. See generally
EEOC v. Cosmair, 821 F.2d 1085, 1089 (5th Cir. 1987) (discussing the difference between
charges and claims, and the functions they serve); EEOC v. Shell Qil, 466 U.S. 54, 68
(1984) (discussing functions of charges and claims under Title VII).

260. See42 U.S.C. § 2000e-5 (1964); see also Gen. Tel. Co. v. EEOC, 446 U.S. 318,
325 (1980) (In enacting Title V11, Congress had hoped to encourage employers to comply
voluntarily with the Act. By 1971, however, Congress had realized that its 1964 Title VII
Act lacked the teeth necessary to enforceit. Accordingly, the power to bring suit in federal
court by the EEOC was passed in 1972 as part of the amendmentsto Title VIl aimed at more
effectively enforcing its provisions. (citing S. Rep. No. 92-415, at 4 (1971)).

261. 42 U.S.C. § 2000e-5(f)(1).
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or through its own findings that an employer was statistically discriminat-
ing based on data derived from reportsthe EEOC requires annually.?®®> The
EEOC is thus a law enforcement agency, but one that relies primarily on
employees coming forward with complaints of discrimination before initi-
ating an investigation.?¢ Therefore, any agreement or policy that seeksto
quiet an employee from notifying the EEOC of an alleged discriminatory
act inevitably interferes to some extent with the EEOC’s law enforcement
capacity.?%’

The EEOC's formal position is fully laid out in their Enforcement
Guidance on Non-Waivable Employee Rights Under Equal Employment
Opportunity Commission (EEOC) Enforced Satutes (Enforcement Guid-

262. See, e.g., EEOC v. Astra, 94 F.3d 738, 746 (1st Cir. 1996) (“The EEOC has no
authority to conduct an investigation based on hunch or suspicion, no matter how plausible
that hunch or suspicion may be. Thereverseistrue: the Commission’spower to investigate
is dependent upon the filing of a charge of discrimination.”).

263. See, eg., Alexander v. Gardner-Denver, 415 U.S. 36, 44 (1974) (“ Title VIl does
not provide the Commission with direct powers of enforcement . . . . Rather, final respon-
sibility for enforcement of Title VIl isvested with federal courts. . . [because] federa courts
have been assigned plenary powers to secure compliance with Title VII.").

264. See, e.g., Editorial, Fep. Times, Sept. 18, 2000 (Pat McKee) (providing an
example of public recognition that the EEOC’s reaction in Littlejohn was at least partially
motivated out of afear of losing some of itsown limited powers). “[T]he EEOC summarily
dismissed the Navy process out of fear that the EEOC role in dispute resolution would be
reduced.” Id.

265. See EEOC v. Shell Qil, 466 U.S. 54, 70-71 (1984) (discussing EEOC procedure
for checking statistical records for evidence of systematic discrimination).

266. See Alexander, 415 U.S. at 34 (“Individual grievants usualy initiate the Com-
mission’s investigatory and conciliatory procedures. And although the 1972 amendments
to Title VIl empowers the Commission to bring its own actions, the private right of action
remains an essential means of obtaining judicial enforcement of Title VII.").

267. See, eg., Astra, 94 F.3d at 744 (“[A]ny agreement that materially interfereswith
communication between an employee and the Commission sows the seeds of harm to the
public interest.”); Cosmair, 821 F.2d at 1089 (“an employer and an employee cannot agree
to deny to the EEOC the information it needs to advance this public interest”).
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ance).?%® Asthis position appears to have been the underlying rationalein
the Littlgjohn ruling, it deserves further attention.

In Enforcement Guidance, the EEOC states that certain rights are
non-waivable based on itsrationale that allowing these rights to be waived
is contrary to public policy, and prohibited by the statutes themselves.?%°

First, from a public policy perspective, the potential negative effects
that such waivers have on the EEOC’srole as the federal 1aw enforcement
and investigatory agency for violationsof EEO law isevident; if the EEOC
is not aware of a problem, it cannot investigate and correct it.2”°© The
EEOC does morethan simply protect aggrieved workers; itisalso awatch-
dog agency enforcing the overriding public interest in EEO law enforce-
ment.?’1 Thus, individuals who waive their EEO rights may deprive the
EEOC of notice and the opportunity to correct and enforce EEO law, inter-
fering with their role as alaw enforcement agency.

Second, looking to the statutes themselves, such agreementsto waive
these rights violate provisions commonly found in federal employment
laws that prohibit reprisals.?’? Agreements to waive these rights generally
impose penalties on someone should they choose to break the agreement
and exercise aright they previously agreed to waive, but which is also a
protected right under one of the federal statutes.?”® Therefore, any penalty

268. See supra note 256.

269. Id; see also Press Release, supra note 73. In adopting its ADR policy the Com-
mission “reaffirmed its long-held view that mandatory binding arbitration imposed as a
condition of employment is contrary to civil rightslaws and does not promotethe principles
of asound ADR program.” Id.

270. See, e.g., Shell Oil, 466 U.S. at 69 (stating that the EEOC depends on the filing
of chargesto notify it of possible discrimination).

271. See ENFoRCEMENT GUIDANCE, supra note 256, at 2 (“[T]he EEOC is not merely
aproxy for the victims of discrimination . . . . Although [it] can secure specific relief, such
as hiring or reinstatement . . . on behalf of discrimination victims, the agency is guided by
‘the overriding public interest in equal employment opportunity . . . asserted through direct

Federal enforcement . . .. ‘*“ (quoting Gen. Tel. Co. v. EEOC, 446 U.S. 318, 326 (1980)
(quoting 118 Cong. Rec. 4941 (1972))).
272. 1d.

273. EnrForceMENT GUIDANCE, Supra note 256, at 3.
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imposed by such an agreement is violative of these anti-reprisal provi-
sions, regardless of the agreement’ s intent.2’

While the Enforcement Guidance paper was geared primarily toward
EEO law in thecivilian sector, it is equally applicable to the federa sector
according to the EEOC.?”> This point, however, is subject to debate.?”6

In considering the EEOC's law enforcement mission, and the effect
that an agreement limiting contact by employees with the EEOC might
have on this mission, the courts have emphasized the difference between
the EEOC'srole asapublic watchdog rather than itsrole as a spokesperson
forindividuals.?”” “[E]very charge filed with the EEOC carries two poten-
tia claimsfor relief: the charging party’s claim for individual relief, and
the EEOC's claim ‘to vindicate the public interest in preventing employ-
ment discrimination.’”2”® The EEOC thus protects two sets of interests or
rights; one may be properly waived as an individual right, and the other
may not be waived, asit is part of apublicinterest. The EEOC's Enforce-
ment Guidance recognizes this difference, citing EEOC v. Cosmair2’ for
the proposition that an employee may not waive his right to file a charge
with the EEOC, but may waive the right to recover in his own lawsuit or
one brought by the EEOC on his behalf.?®9 The Enforcement Guidance
indicatesthat in recognizing thisdifference, the EEOC furthersits position

274. Id. a 5. (“By their very existence, such agreements have achilling effect onthe
willingness and ability of individualsto come forward with information that may be of crit-
ical import to the Commission as it seeks to advance the public interest in the elimination
of unlawful employment discrimination.”).

275. See Alternative Dispute Resolution Programs in the Federal Sector, supra note
69 (Guideline document for federal agencies setting up ADR programs specifically indi-
cates such ADR programs must comply with EEOC’ s Enforcement Guidance on Non-Waiv-
able Employee Rights, though it cites no statutory authority for this proposition.).

276. Given the extensive protections available to federal employeesthat do not exist
in the private sector, the EEOC’s reliance on the paramount importance placed on ensuring
employees are able to bring charges to the EEOC's attention to ensure it can carry out its
law enforcement functions seems less applicable to the federal sector.

277. EnrForceMENT GUIDANCE, supra note 256, at 4 (citing as support EEOC v. Harris
Chernin, Inc., 10 F.3d 1286, 1291-92 (7th Cir. 1993); EEOC v. United Parcel Serv., 860
F.2d 372, 374 (10th Cir. 1988); EEOC v. Goodyear Aerospace Corp., 813 F.2d 1539, 1542-
43 (9th Cir. 1987); New Orleans S.S. Ass'n v. EEOC, 680 F.2d 23, 25 (5th Cir. 1982);
EEOC v. McLean Trucking Co., 525 F.2d 1007, 1010 (6th Cir. 1975)).

278. EnrForceMENT GUIDANCE, supra note 256, at 3 (quoting Gen. Tel. Co. v. EEOC,
446 U.S. 318, 326 (1980)).

279. 821 F.2d 1085 (5th Cir. 1987).
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in support of “post-dispute agreements entered into knowingly and volun-
tarily to settle claims of discrimination or utilize [ADR] mechanisms.” 281

The EEOC's law enforcement mission is supported by case law. For
example, in Equal Employment Opportunity Commission v. Astra USA
Inc.,?®2 the First Circuit Court of Appeals was confronted directly with a
guestion analogous to this article’s topic. The Astra court weighed the
impact of settlement provisions that disrupted cooperation with the EEOC
against the impact that outlawing such provisions would have on private
dispute resolution. While settlement provisions are somewhat different
from waiving procedural rights, the analogy to the DON’s Pilot Program
bears consideration. In Astra, the court considered Title VII's statutory
scheme and found that the EEOC's ahility to investigate charges of sys-
tematic discrimination was crucial and outweighed any potential counter-
argument in support of allowing interference with this right.?8 The court
focused primarily on the potential harm to the EEOC’s role of vindicating
the public interest instead of protecting private interests, and reasoned that
any such agreement that interferes with an employee’s right to communi-
cate with the EEOC about a potential charge does fundamental damage to
the public interest.?* The court also recognized the important public pol-
icy in favor of encouraging voluntary settlement of employee complaints.
But in balancing the competing interests, the court found no plausible
argument that allowing such agreements to waive the right to file a charge
isrequired to promote voluntary settlements.?®> Thus, the court essentially
found the issues to be non-contradictory.?8® The right to file a charge, or
to communicate with the EEOC involving a charge, cannot be interfered
with; however, settlement of individual claims is not necessarily tied to

280. EnrorceMENT GUIDANCE, Supra note 256, at 4 (citing EEOC v. Cosmair, Inc., 821
F.2d 1085, 1091 (5th Cir. 1987)) (“[A]lthough an employee cannot waive theright to filea
charge with the EEOC, the employee can waive not only the right to recover in his or her
own lawsuit but also the right to recover in a suit brought by the EEOC on the employee’s
behalf.”).

281. Id.

282. 94 F.3d 738 (1st Cir. 1996).

283. Id. at 744.

284. 1d.

285. Id. at 745.

286. Id.
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this right to file a charge. Ultimately, waiving an individual claim does
not, and cannot, affect the right to file a charge.?®’

The EEOC’s emphasis on its law enforcement mission, as set out in
the Enforcement Guidance, makesit clear that one of the primary consid-
erationsin looking at the legality of the DON’s Pilot Program must be the
effect of the Pilot Program provision requiring that an employee waive his
right to opt-out of the program. Does this provision limit only the
employee'sprivateright torelief, or al rightsunder Title VII, including the
right to file a charge with the EEOC? The Pilot Program is silent on this
issue, but a reasonable interpretation of the program indicates that it only
deals with an employee’'s individual claims. The DON surely never
intended that the Pil ot Program interfere with the EEOC’slaw enforcement
mission, and it would surely concede that an employee maintains the right
to file acharge, or to communicate openly with the EEOC in any ongoing
investigationinto such acharge. Additionaly, given thefact that Pilot Pro-
gram users maintain the right to appeal to the EEOC, albeit without a hear-
ing, and to file suit in federal court, the right to file a charge appears
unencumbered by this waiver.?8® As such, it appears that the EEOC’s law
enforcement mission is unaffected by the Pilot Program’s opt-out provi-
sion.

With the EEOC's law enforcement mission thus unaffected by the
Pilot Program’s waiver of rights, the rationale of the Enforcement Guid-
ance then breaks down, returning usto theinitial question: If rights can be
waived in other areas of the law, and can be waived even in analogous sit-
uations in EEO law such as arbitration and settlement agreements, why
can't they bewaived under the Pilot Program? If thereisnot alegal imped-
iment, is there perhaps a policy consideration that acts as a countervailing
consideration to the general proposition that people should be alowed to
waive their rights, or bargain them in exchange for adequate consider-
ation? Our last argument to addressisthus a policy issue: Given the con-
troversy over the Pilot Program and its potential pitfalls and legality
problems, is the program worth it? Are the Program’s benefits signifi-
cantly better than those that could be realized utilizing the employment of
amoretraditional ADR program interjected into the DON's application of
the Part 1614 process? As is common with policy considerations, the

287. 1d. See also EnForceMENT GUIDANCE, Supra note 256.
288. Nonetheless, for the sake of clarity, this is one area in which that the DON
should issue amplifying instructions before moving ahead with the Pilot Program.
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guestion becomes not “ can we do this,” but rather “should we?’ Isit worth
it?

C. Poalicy Issues. Assuming An Employee Can Bargain Away These
Rights, Arethe Benefits of the Pilot Program Worth the Costs? Should the
DON Take Such a Dramatic Step when Other ADR Programs Have Been
Successful, and Could Be Adapted to the DON?

Exploring this policy argument requires consideration of the question,
“Even if the DON can do this, should it?” The EEOC is not alone in its
objections to the Pilot Program. Other resistance has been noted from
ADR specialists,?® political groups,?® and even the Department of Jus-
tice.! Thus, the question “should we do it” may in fact be just asimpor-
tant as“can we do it?’

Thereis no question that making available some type of an ADR pro-
gramin the EEO complaint processisagood thing, and will help to resolve
many EEO complaints quickly, relieving some of the strain on the sys-
tem.??2 One of the fundamental flaws in the current practice of EEO com-

289. Interview with Ms. Houk, supra note 174. Ms. Houk echoed many of the argu-
ments put forth by the EEOC in the Littlejohn opinion. Additionally, she added her concern
that it is simply unjust that the same agency that bears at least partial responsibility for
allowing the backlog of casesin the EEO complaint process to grow to the current unman-
ageablelevel isthe same one asking employees to waive some of their rightsto avoid being
caught in this same backlog. Ms. Houk explained that had the agency (DON) acted sooner
to fix the problem as it escalated, the need for such a dramatic step as the Pilot Program
would now be unnecessary. By asking the employee to waive rights to avoid this backlog,
the Pilot Program then penalizes the wrong party—it is the agency, and not the employee,
that should bear the burden. See also Letter from Ms. Houk to Deputy General Counsel,
supra note 172, at 1 (“[N]o Navy employee should be asked to give up their due process
rights by the same entity that is a primary cause of the current unconscionable delay in the
administrative complaint process.”).

Note that thisis a controversial argument. The DON takes the position that the cur-
rent backlog of cases is more directly attributable to the Part 1614 process itself, and the
delaysinvolved in getting cooperation from DOD and the EEOC for investigations and AJ
hearings than anything that the DON hasdone. Interview with Mr. Bernal, supra note 101.

290. See, e.g., Tonya N. Ballard, Civil Rights Leaders Protest New Defense Com-
plaint Processing, Gov'T. Exec., Nov. 13, 2000, available at http://govexec.com.

291. Interview with Mr. Jeffrey Senger, Counsel, Department of Justice, a The
Judge Advocate General’s School of the Army, Charlottesville, Va. (Feb. 2000) (The DOJ
opposed the Pilot Program, citing concerns similar to those expressed by the EEOC in the
Philips and Littlejohn opinion).

292. See, eg., infra notes 301-08 and accompanying text (discussing the successes
of the Air Force and Post Office ADR programs).
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plaint processing is that employees often use the process as a venting
mechanism for complaintsthat really have nothing to do with EEO law.?%3
In the federal sector, much as in the private sector, employees often find
themselves working for a boss that they simply do not get along with.2%
However, in the federal sector, the employees have a much higher inci-
dence of filing EEO complaints as a means of attempting to rectify issues
that are actually not grounded in discrimination.?®® Thereasonsfor thisare
unclear, but certainly the ready availability of the EEO counselor, the job
security of atenured federal employee, thereprisal protections once acom-
plaint has been filed, and the military’s “ chain of command” mentality all
contribute to this trend.?% These “communication-gap” complaints are
perhaps where ADR shines brightest in resolving complaints.?®” The
ADR gives these employees an opportunity to meet face to face with their
boss on equal footing, in a manner requiring the boss to pay attention to
their concerns, and for which no reprisal is allowed.?®

Recognizing that some type of ADR program is a good thing brings
us back to the initial question: If we can, should we be offering a program
that requires employeesto “opt-out” of their right to return to the 1614 pro-
cess and stay in the Pilot Program? Why not use a more traditional ADR
program, such as those successfully employed by the Air Force and the
Post Office?® What is the benefit derived from the Pilot Program, and is
it worth the price paid over what is available in some of these less contro-
versial systems? And isthe Revised Pilot Program, less controversia and
already approved by the EEOC, a reasonable compromise? Alternatively,
why not offer amore traditional ADR program as an addition to the Part

293. See generally EEOC's Reform Proposal Gets Flak From All Sdes, supra note
63. The Council of EEO and Civil Rights Executives reported to the EEOC that much of
the overburdening of the current caseload came from complaints that resulted from a lack
of supervisor-employee communication. Id.

294. Interview with Houk, supra note 174.

295. Id.

296. Id.

297. 1d; see also Interview with Ms. Carole Houk, Deputy Dispute Resolution Spe-
cialist, Department of the Navy, and Mr. Joseph M. McDade, Deputy Dispute Resolution
Specidist, Department of the Air Force, at The Judge Advocate General’s School of the
Army, Charlottesville, Virginia (Nov. 29, 2000) Many federal EEO complaints are filed
under the EEO system simply because there is no alternative way for an employeeto voice
displeasure. The ADR processes are an effective addition to the EEO process because they
provide such an alternative mechanism for an employee to voice their concerns. 1d.

298. Id.

299. See infra notes 301-08 and accompanying (providing more information on
these programs).
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1614 process, but also offer the Pilot Program as awholly separate settle-
ment procedure?®

The less controversial programs adopted by the Post Office and Air
Force have achieved significant praise and success.3%? The Post Office
uses a workplace mediation program that has mediated more than 12,000
EEO complaintswith 81% being closed without thefiling of aformal com-
plaint.3%2 Complainants report a satisfaction rate with the program of 88%
versus 44% under the Part 1614 process.3®® The workplace has benefited
from theincreased communication, and new complaints dropped 24% over
the previous year.3%* These improvements lead to huge cost benefits, as
well as increased worker morale and productivity.3%

The Air Force has enjoyed similar success.®® Its workplace ADR
program, part of alarger ADR program that also covers contract and envi-
ronmental disputes, uses mediation, facilitation, early neutral evaluation,
ombuds, and other techniques to resolve complaints informally.3%” From
1995 to 1999, the Air Force program has averaged resolution rates of 74%,
cost savings of $14,000 per case, and labor hour savings of 276 hours per
case resolved.308

These two programs have received federal awards, and are looked to
as modelsin this developing field, yet neither of them required the contro-
versial procedures employed in the DON'’s Pilot Program. The question
remaining is whether their ADR programs were a significant enough

300. This procedure would comply with the revised Part 1614 regulations requiring
that ADR be made available, see supra text accompanying note 74, but would additionally
allow the Pilot Program to be offered as an aternative means of settling EEO complaints
more akin to a settlement or arbitration procedure. See supra note 254 and accompanying
text.

301. See, eg., RerorT TO THE PRESIDENT ON THE INTERAGENCY ADR WoRKING GROUP,
supra note 70 (citing specifically the successes of the Air Force and Post Office programs).

302. Id. at 2.

303. 1d.

304. 1d.

305. 1d.

306. 1d.

307. Information on the Air Force ADR program is available at their Web site, http:/
Mww.adr.af.mil.

308. 1d.
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change? Should the DON use more dramatic change to push for more dra-
matic results?

The Pilot Program makes more significant changes than either of
these two systems, and its results are more dramatic. The Pilot Program’s
statistics are significantly better than those of the Air Force and the Post
Office, with 61% of complainants choosing the Pilot Program, resolution
rates of 89%, average case processing time of thirty-two days, average cost
savings per case of $34,200, and improved workplace morale with better
lines of communication and feelings of trust under the Pilot Program
process.2® Comparing the three systems yields the following results:

Resolution Rate Processing Time Cost Savings
Pilot Program  89% 32 days $34,200/case
Air Force 74% 142 days $14,000/case
Post Office 81% unavailable “significant”

These statistics must be viewed in light of another important factor:
In practice, any Part 1614 complaint processed in the DON is usually
offered ADR at various levels already.3° The first question asked by an
AJbefore an EEOC hearing is often “ have you attempted ADR?’ 3 This
is heard again and again throughout the various stages of the proceedings,
including before a hearing in federal district court.312 It is not uncommon
for a case processed under the Part 1614 process to go through up to six
levels of ADR.313 What then would another ADR process that allows the
employeesto walk out at any time add to the process? The key to the Pilot
Program is that the employees entering into it make a serious commitment
to resolve their complaints quickly and within the program. They under-
stand that they are giving up some of their formal rights, but do so will-

309. See supra notes 130-37 and accompanying text for more details. Note, how-
ever, that the Navy itself has successfully tested a more traditional ADR program in the
Navy Region Southwest Dispute Resolution Center Model ADR Program. This program
employs mediation as an add-on to the Part 1614 process, rather than requiring the Pilot
Program’s no opt-out provision, and has achieved success rates as high as 90% resol ution.
Letter from Houk, supra note 289, at 9; see supra note 76 (providing more information on
this program).

310. Interview with Major Pete Delorier, Labor Counselor, U.S. Marine Corps, in
Charlottesville, Va. (Dec. 15, 2001).

311. Id.

312. 1d.
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ingly, and believe that the benefit of a quick resolution of their complaint
isworth the bargain.

A last policy consideration that must be weighed is whether pursuing
the Pilot Program isin the DON’s overall best interest. Giventhe DON’s
mission, itisnot required to be aleader in the EEO law arena. While exer-
cising initiative and leadership is generally considered beneficial through-
out the federal government, the cost generated by the controversy must be
weighed against theimpact on an agency’smission. ThePilot Program, as
developed, has certainly generated an enormous amount of controversy,
and if pushed by the DON, could result in significant additional unwanted
negative publicity.3* Civil rights groups, the EEOC, the Department of
Justice, and the previous administration®'® have all indicated that they
believe the Pilot Program should not continue. Are the benefits worth the
cost in continuing to push ahead with it? The answer to this question lies

313. Id. See, eg., Office of Complaint Investigation (OCI), Rapid Resolution Pro-
gram, at http://www.cpms.osd.mil/oci/rrt.ntm (last visited Mar. 24, 2001) (making facilita-
tion available during the OCI investigation to speed resolution of the EEO complaint); see
also American Bar Association, The American Bar Association and ADR, at http://
www.abanet.org/dispute/abapolicy.html (last visited Aug. 27, 2001). The ABA has
adopted aresolution calling for the expansion of court-annexed ADR programs:

RESOLVED, That the American Bar Association supports legislation
and programs that authorize any federal, state, territorial or tribal court
including Courts of Indian Offenses, in its discretion, to utilize systems
of aternative dispute resolution such as early neutral evaluation, media-
tion, settlement conferences and voluntary, but not mandatory, arbitra-
tion.

Id. (citing ABA House of Delegates, Report 112 (1997)). For an example of alocal federal
court rule offering the use of ADR, see E.D. Wis. LocaL R. 7.12, available at http://
www.wied.uscourts.gov/Loca_Rules New.htm (last visited Aug. 27, 2001) (allowing fed-
eral district court judge to refer, in their discretion, appropriate cases to ADR procedure).

314. See, eg., Ballard, supra note 290 (quoting members of Blacks in Government
as vehemently opposed to section 1111's pilot program, describing it as “the beginning of
the end asfar as civil rights are concerned”).

315. See, eg., Tony Kreindler, White House Opposes Proposed Navy ADR Pilot Pro-
gram, ADR WorLD, May 23, 2000 (news release covering White House opposition to pro-
posed legislation to allow Navy Pilot Program based on the Program'’s interference with
EEOC's ahility to address complainant concerns and its being inconsi stent with the admin-
istration’'s policies for ADR program implementation), available at http://
www.adrworld.com. Note that since passage of the legidation, the Bush Administration
has succeeded the Clinton Administration. To date, the Bush Administration has been
silent on the issue.
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not only in the statistics and the support of those who have used the system
successfully, but perhaps most importantly, from Capitol Hill.

D. Didthe Legidlation Decidethe Issue by Overriding EEOC’s Concerns?

As discussed in Section 11.D (Legidlative Intervention), the Defense
Appropriations Act of 2001 has a provision allowing the Secretary of
Defense to select a minimum of three agencies to develop and implement
pilot programs for a period of three years and to report the results. The
DON was part of the impetusto get the legislation passed in thefirst place,
but the | egidlation does not specifically authorize the DON’s Pilot Program
in its current form, nor does it explicitly say that the DON is even one of
the agenciesto haveapilot program. Therefore, thereis some debate about
whether Congress specifically blessed this particular program.3® Legida-
tive history is important here, and indicates that the bill was intended to
specifically allow the DON’s program.31” Ultimately, the decision will fall
on the Secretary of Defense.

Adding to the confusion, President Clinton, upon signing the legida-
tion, sent the Secretary of Defense amemorandum3!® expressing concerns
for the minimum procedures he expects such programs to contain, specif-
ically stating that the employees must retain the right to opt-out of the pro-

316. Interview with Mr. Bernal, supra note 101.

317. See, eg., 146 Cona. Rec. H9663-9665 (daily ed. October 11, 2000). In debating
the conference report on the Appropriations Act of 2001 in the House of Representatives,
Congressman Goodling, the chairman of the Education and Workforce Committee, which
has jurisdiction over EEO matters, rose and said:

The legidlation also contains a provision establishing a pilot program to
reengineer the equal employment opportunity complaint process for
Department of Defense civilian employees. Thiswill allow the contin-
uation of a successful alternative dispute resolution (ADR) program
aready begun by the Navy—which has reduced the average wait for a
determination on the merits from 781 to just 111 days. The bill permits
the expansion of this model to other defense agencies. This comple-
ments our committee’s successful effort to have the Equal Employment
Opportunity Commission expand use of ADR to expedite the processing
of charges of discrimination in the private sector.

Id. Seealso Press Release, Representative Floyd Spence (Oct. 6, 2000) (indicating that the
Act was intended to allow the continuation of the Navy’s Pilot Program).

318. White House Memorandum on the Signing of the National Defense Authoriza-
tion Act, (Oct. 31, 2000), available at LEXIS, News Library, News Group File.
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gram at any point.31% Interestingly, this appears directly contrary to the
legislative history of the bill,*?° and brings up two interesting issues: First,
since this memorandum is not law, and has no binding authority, the Sec-
retary of Defense could choose to ignore it, though at his own peril. Sec-
ond, and perhaps more significantly, with the passing of power to President
Bush, the effect of this memorandum is now unclear. Will it be formally
rescinded? Or can the Secretary of Defense disregard it as contrary to the
legislative history without fear of losing his job? To date, both the Bush
Administration and the Secretary of Defense have remained silent on the
issue.

Should the Secretary of Defense select the DON's original Pilot Pro-
gram with the opt-out provision intact, the DON would then have alegis-
latively sanctioned processthat would in effect be an alternative to the Part
1614 process. Asthe EEOC created the Part 1614 process and its imple-
menting directions (MD-110) based on various legislation, newer legisla-
tion can create exceptions to it. Whether Title VII or some other
employment law hasaright whichisinterfered with viasection 1111 of the
Act is not readily apparent, but nonetheless it is something that will
undoubtedly be explored in federal courts should the DON’s Pilot Program
be selected. Thisissue is speculative, however, and beyond the scope of
this article.

Weighing the pros and cons discussed above leads to the conclusion
that the Pilot Program works better than any other established ADR pro-

319. Id. The president explained his misgivings about the pilot program:

My Administration recently completed a mgjor regulatory initiative to
make the Federal equal employment opportunity processfairer and more
effective. To operate any pilot program that eliminates the procedural
safeguardsincorporated in that initiative would leave civilian employees
without important means to ensure the protection of their civil rights.
For this reason, | am directing that the following steps be taken in the
implementation of thisprovision: First, you must personally approvethe
creation and implementation of any pilot program created under section
111 of H.R. 4205. Second, you must approve the implementation of this
pilot program in no more than one military department and two Defense
agencies. Third, in order to ensure that the participation in these pilot
programs by civilian employeesistruly voluntary, | direct you to ensure
that the pilot programs provide that complaining parties may opt out of
participation in the pilot programs at any time.. . . .

Id.
320. See supra notes 203-11 and accompanying text.
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gram in afederal agency. And while there are important policy consider-
ations against the program stemming from the negative publicity it has
generated, these considerations are outweighed by the legislative push by
Congress to allow such aradical change. In passing section 1111 of the
Act, Congress intended to allow further testing of the DON’s dramatic
program. With congressional backing and a new Administration, the
DON may have an opportunity to expand its testing further and see how
far the Pilot Program can go toward fixing the problem. Restarting the
Pilot Program on a larger scale, offered alongside the current Part 1614
process, could provide thistesting. Alternatively, the Pilot Program could
be offered alongside a more traditional ADR procedure inserted into the
Part 1614 process—and offered as an additional way to provide mandated
ADR to employees—to directly test the benefits of both systems when
offered as alternative choices.3?!

A third option, going forward with the Revised Pilot Program, is not
as attractive, but is nonetheless still astep in the right direction. Whilethe
Revised Pilot Program will certainly be an improvement over the tradi-
tional Part 1614 process as employed in the DON,3? it is nonethel ess too
minor of an adjustment to truly correct the deficienciesin the system. The
Revised Pilot Program, by allowing the employee to opt-out of the Pro-
gram and return to the Part 1614 process at any time, adds nothing substan-
tial323 over the multiple layers of ADR processes already practiced in the
Part 1614 process. Without this agreement to waive the right to opt-out
(and thus remain in the Pilot Program until the end), the Revised Pilot Pro-
gram looses its effectiveness by taking away the employee's incentive to
resolve their complaint in ADR. Itisthisknowing and voluntary commit-
ment by the employee to stay with the Pilot Program through its comple-
tion that makes it different from other forms of ADR, and which bears
further testing.

321. For example, asystem similar to that tested in the Navy Region Southwest, see
supra note 309, could be offered alongside the Pilot Program to compare head to head
which process is more popular and effective.

322. Asthe Revised Pilot Program has not yet been tested, no datais available onits
effectiveness.

323. The only significant change offered by the Revised Pilot Program is the short-
ened and more strictly enforced processing timelines.
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V. Conclusion

The DON findsitself engaged in battle with the EEOC despiteits best
effortsto work with it in developing this program. Currently the Pilot Pro-
gramisin limbo, awaiting afinal decision by the Secretary of Defense on
the section 1111 selection before moving on with its program. Many inthe
DON want to continue to use the original Pilot Program, including the no
opt-out provision, but realize it can only be done with the blessing of the
section 1111 legislation and the Secretary of Defense’s selection of the
DON asoneof thepilots. Add tothisthe current uncertainty under the new
Bush Administration of the effect of former President Clinton’s memoran-
dum to the Secretary of Defense requiring that any pilot program not allow
such a “no opt-out” provision, and it becomes clear that the future of the
Pilot Program is anything but certain.

Based on the legidlative intent of the bill, the Secretary of Defense
should select the DON’s original Pilot Program as one of the section 1111
test programs. This decision to select the Pilot Program, however, will
require initiative, courage, and leadership in the face of significant oppo-
sition to the Pilot Program. The Bush Administration has been presented
with an opportunity to make abold move to fix the still broken EEO com-
plaint procedure. While the EEOC’s recent changes to the Part 1614 pro-
cess are good steps, they are nonetheless small steps at best. They are
merely minor tweaks to a system in need of an overhaul. Itistimeto try
something bold. A courageous leap of faith, so to speak. And given the
fact that more important rights are waived every day in other areas of the
law, there is no compelling reason against allowing the further testing of
such a program.

As an dternative, the DON has its Revised Pilot Program that has
been specifically evaluated and blessed by the EEOC as being fully in
compliance with the Part 1614 process. Under the Revised Pilot Program,
the “no opt-out” provision is eliminated, a number of other EEOC con-
cerns such as confidentiality, neutrality, and a more thorough investigation
are addressed, and a 115 day timeline is employed as the goal. This
Revised Pilot Program gives sufficient guarantees of trustworthiness and
due process protection to employees to satisfy the EEOC, and is more in
line with the pace of innovation at which the EEOC would like to move.
Whileit is not as bold a step, it is nonetheless a step in the right direction.

By adopting either program, DON employees and managers will be
better off for the DON’s innovative thinking and leadership in the EEO
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complaint-processing arena. After all, the goal of the EEO complaint pro-
cedure is to address workplace discrimination in an appropriate manner—
timely, accurately, fairly, and efficiently. The current Part 1614 procedures
fail to achieve this goal. The DON Pilot Program achieves significantly
better results, while ensuring adequate employeerights are preserved. Itis
timeto take the leap of faith and allow thisinnovative program to be tested
further to see how far it can go in fixing the problem.
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Appendix A

Part 1614 Procedure versus Pilot Program3
PART 1614 PROCEDURE VERSUS PILOT PROGRAM

Normal 1614 Process Pilot Program Process

| DONEY 1995:749 Days

Emplovee contacts dispute resolution specialist

Employee contacts counselor

= completed
within 10 days

Intake - Attemt to resalve

ADR Process

| Counseling

up to 30 days S
3 30 days

Final interview
notice Employee receives notice of | "\
ADR fails

right to request FAD

within 30 days

- within 5 days of
notice of right to
FAD

Employee decides to go

Employee files formal
forward

complaint

= within 5 days of
request for FAD

Agency accepts or
dismisses

within 15 days
of final notice

Investigate &
Notice

= 15 daysto
complete

Final Aqency Decision pr——
issued

Process Complete

Agency Investigation

180 days to complete
investigation

Hearing
requested

within 30 days

Hearing by EEOC

I

A within 80 days
within 180 days V:
Flnal Agericy Reislon e # | Either process includes a right
to file an appeal with the EEOC
Within 60 cays or tofile a civil action ina U.S,
District Court following the
r May take over a year. Final Agency Decision

324. Chart originally prepared by Mr. Adalberto Bernal, Director, Department of Navy
EEO Reengineering Project. It is available at the DON Civilian Human Resources Web page,

http://www.donhr.navy.mil.
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Appendix B
Time Schedule for Processing under Pilot Program 325

OCCURRENCE OF INCIDENT/DISPUTE

- Disputant has 45 Calendar days to contact an Intake Dispute Resolution
Specidlist (DRS) for Resolution.

INTAKE (10 DAYS)

- Disputant meets to discuss dispute and define dispute based on interview
and intake form.

- Attempts to resolve dispute are made.

- Resolution attempts fail = disputant must notify DRS in writing within
10 days (of intake process) of his/her wish to pursue dispute to dispute res-
olution options stage.

DISPUTE RESOLTUION OPTIONS (45 DAY S)

- Menu of options for resolving dispute is provided.

- Option is selected and disputant, management and DRS attempt to
resolve dispute.

- Resolution is reduced to written agreement and signed by disputant and
management official.

- If attempts to resolve fail > disputant notified in writing within 45 days.

FILE FORMAL (5DAYS)

- Disputant must make a written request for a final decision after being
notified that attempts to resolve have been unsuccessful.

- DRS acknowledge request for final decision and inform disputant of pro-
Cess.

FINAL DECISION (30 DAYYS)
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- Thefina decision isissued by the EEOO within 30 calendar days of the
disputant’s request.
- Final decision includes rights to appeal or to file civil action.

APPEAL TO EEOC (30 DAYYS)

- If disputant is dissatisfied with the final decision he/she may file anotice
of appeal to the EEOC within 30 calendar days of receipt of the final deci-
sion.

RIGHT TOFILEACIVIL ACTION

- Disputant may fileacivil actionin an appropriate district court within 90
calendar days of receipt of the final decision or, if no final decision has
been issued, after 180 days from the date the formal dispute was filed.

Or
- If an appeal isfiled with the EEOC, acivil action may be filed within 90
calendar days of receipt of the EEOC's final appeal decision, or 180 calen-
dar days after the date of the initial appeal to the EEOC if the EEOC has
not issued afina decision on the appeal.

325. Draft Pilot Dispute Resolution Guidelines, supra note 144, app. A.
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Appendix C
Agreement to Use DON Pilot Dispute Resolution Procedures®?®
Encl: (1) Dispute Resolution Process
I, (Name of Disputant), voluntarily agree to have my discrimination dis-

pute processed under the Department of the Navy’s Pilot Dispute Resolu-
tion Procedures.

I, acknowledge that (Dispute Resolution Specialist’s Name), Dispute Res-
olution Specialist (DRS), has provided me acopy of the procedures which
will be used in the processing of the following dispute:

NOTE: Thedispute asdefined will beinserted here.
| further agree and acknowledge the following:

a. The procedures for processing disputes under 29 CFR Part 1614
and the Pilot Dispute Resolution (DR) process have been explained to me
and a copy of the DR process has been provided to me as enclosure (1). |
understand that | have one (1) Workday to notify the DRS of my election
to pursue the traditional (CFR 1614) process or the DON Pilot Dispute
Resolution Process. Failure to notify the DRS of my election will result
in no further action. (Sign &
Date)

b. | understand that by entering into this agreement | agree that the
dispute identified above will NOT be processed under the provisions of
29 CFR Part 1614,

c. IWAIVEMY RIGHT TO ANONYMITY in the processing of
the dispute identified above;

d. I WAIVEMY RIGHT TO A FINAL AGENCY DECISION
WITH A HEARING in the processing of the dispute identified above;
and

326. 1d. app. H (Attachment H).
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e. | acknowledgethat | CANNOT opt out of the Department of the
Navy’s Pilot Dispute Resolution Procedures upon my signing this agree-
ment.

Disputant’s Signature DRS's Signature

Date Date
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THE LAWFULNESS OF ATTACKING COMPUTER
NETWORKSIN ARMED CONFLICT AND IN SELF-
DEFENSE IN PERIODS SHORT OF ARMED CONFLICT:
WHAT ARE THE TARGETING CONSTRAINTS?

James P, Terry?
I. Introduction

When President Clinton signed the Fiscal Year 2000 version of the
Unified Command Plan (UCP) on 29 September 1999, it marked anew era
in operational planning for information warfare, to include the possible tar-
geting of an adversary’'s computer networks where necessary to protect
vital U.S. or dlied interests.?2 The UCP provides planning guidance and
requirements for the operational commands within the Department of
Defense (DOD).2 In the latest version, responsibility for maintaining and
managing the Joint Information Operations Center (JOC), located in San
Antonio, Texas, was transferred to the U.S. Space Command (USSPACE-
COM) at Petersen Air Force Base, Colorado.*

The JIOC, formerly known as the Joint Command and Control War-
fare Center, provides “full-spectrum” information warfare (IW) and infor-
mation operations (10) support to U.S. operational commanders
worldwide. That is, the JJOC provides support in planning, coordination,
and execution of all DOD IW and IO missions, aswell as assistance in the
development of 10 doctrine, tactics and procedures.

What makesthetransfer of the JOC significant isthe recent enhance-
ment of its missions. In August 1999, the mission of the JJOC was broad-

1. Colonel, United States Marine Corps (Retired). S.J.D., George Washington Uni-
versity, 1982; LL.M., George Washington University, 1980; J.D., Mercer University, 1973;
B.A., University of Virginia, 1968. Colonel Terry served as Lega Counsel to the Chair-
man, Joint Chiefs of Staff, from 1 July 1992 until 30 June 1995, when he retired from the
U.S. Marine Corps. Upon retirement, he was appointed to the Senior Executive Service.
He currently serves as Deputy Assistant Secretary of State for Regional, Global, and Func-
tional Affairs. Heiswidely published in the areas of coercion control and national security
law. The views expressed are the personal views of the author.

2. U.S. Der'1 oF Derense, UNiFiED CommAND PLAN (1999).

3. Id.

4. PressRelease, U.S. Space Command News Release No. 20-99, at 1 (Oct. 1, 1999)
[hereinafter News Release No. 20-99].
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ened from command and control to include operations support. The
enhanced operations support now required includes psychological opera-
tions, security, electronic warfare, targeting of command and control facil-
ities, military deception, computer network defense, civil and public
affairs, and, significantly, computer network attack.>

For the first time in the UCP, computer network attack was specifi-
cally identified in the planning requirements for unified commanders.®
Thisissignificant because, by implication, the planning reguirements now
recognize the legality of targeting critical foreign computer infrastructure
when vital U.S. or dlied nationa interests are threatened.

Il. Defining the Debate

The renewed emphasis on considering critical computer infrastruc-
ture as a legitimate target arises from recent incidents where critical U.S.
infrastructure has been threatened by government-sponsored intrusions or
by individual hackers using sophisticated software. From these incidents,
the United States has recognized that electronic or physical elimination of
this threat may be necessary to protect our defense capability or to ensure
the continued effective operation of other critical computer infrastructure.

Several incidents are significant. In February 1998, two California
teenagers were able to breach computer systems at eleven Air Force and
Navy bases, causing a series of “denias of service” and forcing defense
officials to reassess the security of their networks.” The investigation of
this incident, code named Solar Sunrise, however, pales in comparison
with “Moonlight Maze,” the code name for the investigation of an early
1999 electronic assault involving hackers based in Russia. In this attack,
intruders accessed sensitive DOD science and technology information.8

5. 1d.
6. UniFiep CommAND PLAN, supra note 2, para. 22(a)(12) (unclassified portion).
Under the Fiscal Year 2000 UCP, USSPACECOM '’s responsihilities now include:

In coordination with the Joint Staff and appropriate CINCs, serving as
the military lead for computer network defense (CND) and, effective 1
October 2000, computer network attack (CNA), to include advocating
the CND and CNA requirements of all CINCs, conducting CND and
CNA operations, planning and developing national requirements for
CND and CNA, and supporting other CINCs for CND and CNA.

7. InsiDE Derense, DereNsE INFORMATION AND ELECTRONICS REPORT 1 (22 Oct. 1999).
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Computer tracing determined that the Moonlight Maze attack originated
from the Russian Academy of Science, a government organization that
interacts closely with the Russian military.® This raises the possibility of
an asymmetrical attack sponsored by a nation-state.

Nor has this been the first state-sponsored intrusion into our critical
computer infrastructure. In 1996, U.S. authorities detected the introduc-
tion of a program, called a “sniffer,” into computers at NASA’'s Goddard
Space Flight Center, permitting the perpetrator to download alarge volume
of complex telemetry information transmitted from satellites. The Deputy
Attorney General reported that the “sniffer” had remained in place for a
significant period of time.1® Of equal concern, a Federal Bureau of Inves-
tigation (FBI) report completed in 1999 detailed efforts of the People’s
Republic of Chinato attack U.S. Government information systems, includ-
ing the White House network.*t

Theseincidentsraise important issues for defense planning. How can
these threats be discovered and eliminated? What isthe interplay between
the role of an investigating agency and that of an operational planner? It
isclear that while the targeting of these threats may require amilitary com-
ponent, the gathering of indicators of an imminent threat requires a far
broader participation. It isfor this reason that the Clinton Administration
established the National Infrastructure Protection Center (NIPC) in Febru-
ary 1998.12

The NIPC’s mission is to serve as the government’s focal point for
threat assessment, warning, investigation, and response to threats or
attacks against our critical infrastructures. These critical infrastructures
include our defense communication networks, telecommunications sys-

8. Id.

9. Id.

10. Honorable Jamie Gorelick, Speech Before the Corps of Cadets, U.S. Air Force
Academy (29 Feb. 1996).

11. See William Gertz, Chinese Hackers Raid U.S. Computers, WasH. Times, May
16, 1999, at C1, C8 (providing a review of Chinese efforts to attack White House, State
Department and other government computer systems).

12. Presidential Decision Directive 63, Critical Infrastructure Protection (May 1998)
[hereinafter PDD 63]. The NIPC, located in the FBI's Hoover Building in Washington,
D.C, brings together representatives from the FBI, DOD, other government agencies, state
and local governments, and the private sector.
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tems, energy grids, banking and finance organizations, water systems, gov-
ernment operations apparatus and emergency services organizations.3

The NIPC is organized with both an indication and warning arm and
an operational arm. The Analysis and Warning Section (AWS) provides
analytical support during computer intrusion investigations and long-term
analysis of vulnerability and threat trends. The Computer Investigations
and Operations Section (CIOS) is the operationa arm of the NIPC. This
section manages computer intrusion investigations conducted by FBI field
offices throughout the country; provides subject matter experts, equip-
ment, and technical support to investigatorsin federal, state, and local gov-
ernment agencies involved in critical infrastructure protection; and
provides an emergency response capability to help resolve a cyber inci-
dent.4

Neither the JJIOC at USSPACECOM nor the NIPC possess the capa
bility to eliminate a hostile cyber threat. Only the operational assets
assigned to the various unified commands within the Department of
Defense (DOD) possess that unique capability, and they may only be
employed when the strict parameters of the law of armed conflict are sat-
isfied.

I11. Legal Constraints on Attacks on Critical Infrastructure
A. United Nations Charter System

Thelegal regime available to authorize actionsin lawful self-defense,
and specifically for attacks on critical enemy infrastructure, includes the
U.N. Charter system and customary international law. The basic provision
restricting the threat or use of force in international relations is Article 2,
paragraph 4, of the United Nations Charter. That provision states. “All
Members shall refrain in their international relations from the threat or use
of force against the territorial integrity or political independence of any

13. Id. Presidential Decision Directive 63 establishes these categories as “critica
infrastructure,” the protection of which constitutes the defense of vital national interests.
Id.

14. The NIPC works closely with USSPACECOM'’s JIOC and with the Critica
Infrastructure Coordination Group, which is directed by the National Coordinator for Infra-
structure Protection. See News Release No. 20-99, supra note 4.
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state, or in any manner inconsistent with the Purposes of the United
Nations.”1°

The underlying purpose of Article 2, paragraph 4, to regul ate aggres-
sive behavior between states, isidentical to that of its precursor in the Cov-
enant of the League of Nations. Article 12 of the Covenant stated that
L eague members were obliged not to “resort to war.” 16 This terminology,
however, left unmentioned actions that, although clearly hostile, could not
be considered to constitute acts of war. The drafters of the U.N. Charter
wished to ensure the legal niceties of a conflict’s status did not preclude
cognizance by the international body. Thus, in drafting Article 2, para-
graph 4, theterm “war” wasreplaced by the phrase “threat or use of force.”
The wording was interpreted as prohibiting a broad range of hostile activ-
ities including not only “war” and other equally destructive conflicts, but
also applications of force of alesser intensity or magnitude.*” Thisdistinc-
tion may be all-important, for example, when a nation’s commercia infra-
structure is attacked, and actions in lawful self-defense are contemplated
which include targeting critical infrastructure of the adversary, an element
of which may have been used in theinitia attack.

15. U.N. CHARTER art. 2, para. 4.
16. See Leacue oF NaTions CovenanT art. 12. Article 12 states:

1. The members of the League agree that if there should arise between
them any dispute likely to lead to arupture, they will submit the matter
either to arbitration or judicial settlement or to inquiry by the Council,
and they agree in no case to resort to war until three months after the
award by the arbitrators or thejudicial decision or the report of the Coun-
cil.

2. Inany case under this Article the award of the arbitrators or judicia
decision shall be made within a reasonable time, and the report of the
Council shall be made within six months after the submission of the dis-
pute.

Id.
17. Myres McDoucaL & F. FeLiciano, LAw AND MiNiMum WoRLD PusLic ORDER 142-
43 (Ydeed., 1961).
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B. U.N. General Assembly Resolution 2625

The United Nations General Assembly has clarified the scope of Arti-
cle 2 in two important resolutions, both adopted unanimously.’® Resolu-
tion 2625, the Declaration on Friendly Relations, describes behavior that
constitutes the “unlawful threat or use of force” and enumerates standards
of conduct by which states must abide.l® Contravention of any of these
standards of conduct is declared to be in violation of Article 2, paragraph
4, and would likely authorize a response in self-defense.?

C. U.N. General Assembly Resolution 3314

Resolution 3314, The Definition of Aggression, provides a detailed
statement on the meaning of “aggression” and defines it as “the use of
armed force by a State against the sovereignty, territorial integrity or polit-
ical integrity or political independence of another State, or in any manner
inconsistent with the Charter of the United Nations.”?! This resolution

18. See Definition of Aggression, GA. Res. 3314, U.N. GAOR, 29th Sess., Supp.
No. 31, at 142, U.N. Doc A/9631 (1974) [hereinafter U.N. Definition of Aggression]; Dec-
laration on Principles of Internationa Law Concerning Friendly Relations and Cooperation
Among States in Accordance with the Charter of the United Nations, GA. Res. 2625, U.N.
GAOR, 25th Sess., Supp. No. 28, at 121, U.N. Doc. A/8028 (1970) [hereinafter U.N. Dec-
laration on Friendly Relations].

19. The Declaration on Friendly Relations includes the following provisions:

Every State hasthe duty to refrain from organizing, instigating, assisting
or participating in acts of civil strife or terrorist acts in another State.

No State or group of States has the right to intervene, directly or indi-
rectly, for any reason whatever, in the internal or external affairs of any
other State.

No State shall organize, assist, foment, finance, incite, or tolerate subver-
sive,

terrorist, or armed activities directed towards . . . the regime of another
State.

U.N. Declaration on Friendly Relations, supra note 18, at 122-23.

20. U.N. CHARTER art. 2, para. 4 “By accepting the respective texts [of the Declara-
tion on Friendly Relations], States have acknowledged that the principles represent their
interpretations of the obligations of the Charter.” James Resinstock, The Declaration of
Principles of International Law Concerning Friendly Nations: A Survey, 65 Am. J. INT'L
L. 713, 715 (1971).

21. U.N. Definition of Aggression, supra note 18, at 142.
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containsalist of actsthat qualify asacts of aggression. Included inthelist
is “the use of any weapon by a State against the territory of another
State.”?? The resolution provides that the state that commits an act of
aggression violates international law as embodied in the U.N. Charter.2
The actions of states or their surrogates—in supporting or taking part in
acts of aggression, which threaten vital national interests of a state or
states—clearly fall withinthe scope of Article 2, paragraph 4 and authorize
a response sufficient to end the violence and deter future aggression.?*
This responding coercion might include, for example, disruption of mili-
tary information downlinks in satellites, sabotage of vital computer net-
works, or infiltration of electronic commercial transmission systems,
where proportional to the origina attack and where necessary to preclude
future aggression.

D. The Right of Self-Defense

When the U.N. Charter was drafted in 1945, the right of self-defense
was the only included exception to the prohibition of the use of force.?®
Customary international law had previously accepted reprisal, retaliation,
and retribution as legitimate responses as well. Reprisal alows a state to
commit an act that is otherwise illegal to counter theillegal act of another
state. Retdiation istheinfliction on the delinquent state of the sameinjury
that it has caused the victim. Retributionisacriminal law concept, imply-
ing vengeance, which is sometimes used loosely in the international law
context as a synonym for retaliation. While debate continues as to the
present status of these responses, the U.S. position has always been that
actions protective of U.S. interests, rather than punitivein nature, offer the

22. Id. at 143.

23. A fundamenta purpose of the U.N. Charter is to “maintain international peace
and security.” U.N. CHARTER art. 1, para. 1. Article 5, paragraph 2, of the Definition of
Aggression provides: “A war of aggression isacrime against international peace. Aggres-
sion givesriseto international responsibility.” Definition of Aggression, supra note 18, at
144,

24. See U.N. CHARTER art. 2, para. 4. One potential act of destructive information
warfare that would certainly trigger the definition of aggression would be the use of infor-
mation technology to disrupt some vital element of the U.S. economic apparatus, such as
the banking system or stock exchange, such that a Juggernaut would impede U.S. commer-
cial activity.

25. U.N. CHARTER art. 51.
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greatest hope of securing a lasting, peaceful resolution of international
conflict.?®

Theright of self-defense was codified in Article 51 of the U.N. Char-
ter. That article provides: “Nothing in the present Charter shall impair the
inherent right of individual or collective self-defense if an armed attack
occurs against a Member of the United Nations . . . .”?’ The use of the
word “inherent” in the text of Article 51 suggests that self-defense is
broader than theimmediate Charter parameters. During the drafting of the
Kellogg-Briand Treaty, for example, the United States expressed its views
asfollows:

There is nothing in the American draft of an anti-war treaty
which restricts or impairs in any way the right of self-defense.
That right is inherent in every sovereign state and is implicit in
every treaty. Every nation is free at al times and regardless of
treaty provisions to defend its territory from attack or invasion
and it alone is competent to decide whether circumstances
require recourse to war in self-defense.?8

Because self-defense is an inherent right, its contours have been
shaped by custom and are subject to customary interpretation. Although
the drafters of Article 51 may not have anticipated its use in protecting
states through defensive actions using technological means, international
law has long recognized the need for flexible application. Former Secre-
tary of State George Shultz emphasized this point when hesaid: “The U.N.
Charter isnot a suicide pact. Thelaw isaweapon on our side and itisup
to usto useit to its maximum extent.”2° Thefinal clause of Article 2, para-
graph 4, of the Charter supportsthisinterpretation and forbids the threat or

26. See Steve Rovine, Contemporary Practice of the United Sates Relating to Inter-
national Law, 68 Am. J. INT'L L. 720, 736 (1974).

27. U.N. CHARTER art. 51.

28. 5 MaRrioRIE WHITEMAN, DIGEST OF INTERNATIONAL LAaw § 25, at 971-72 (1965).

29. George Shultz, Low Intensity Warfare: The Challenge of Ambiguity, in U.S.
Department of State Current Policy No. 783, at 3 (Jan. 1986).
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use of force “in any manner inconsistent with the Purposes of the United
Nations.” 30

The late Professor Myres McDougal of Yale University placed the
relationship between Article 2, paragraph 4, and Article 51 in clearer per-
spective.

Article 2(4) refers to both the threat and use of force and com-
mits the Members to refrain from the “threat or use of force
against the territorial integrity or political independence of any
state, or in any manner inconsistent with the Purposes of the
United Nations;” the customary right of self-defense, as limited
by the requirements of necessity and proportionality, can
scarcely be regarded as inconsistent with the purpose of the
United Nations, and a decent respect for balance and effective-
ness would suggest that a conception of impermissible coercion,
which includes threats of force, should be countered with an
equally comprehensive and adequate conception of permissible
or defensive coercion . .. .3t

Significant from Professor McDougal’s interpretation is our correlative
recognition of the right to counter the imminent threat of violent attack
with all lawful available means, to include destruction of critical infra-
structure that may preclude an imminent attack. This comprehensive con-
ception of permissible or defensive actions, honoring appropriate
responses to threats of an imminent nature, is merely reflective of the cus-
tomary international law. It is precisely this anticipatory element, such as
the elimination of a necessary command and control system in the
moments before an unlawful attack, which iscritical to an effective policy
to counter aggression. This does not suggest a lack of international law
constraints upon the determination of necessity for preemptive action.
Rather, it suggests that legitimate consideration must be given to critical
computer infrastructure on target lists, where the preemptive targeting of
those systems could eliminate the possibility of one or more enemy
attacks.

One aspect of this contextual appraisal of necessity, especially as it
relates to the converse situation of responding after the fact to destructive

30. U.N. CHARTER art. 2, para. 4.
31. Myres McDougal, The Soviet-Cuban Quarantine and Self-Defense, 57 Awm. J.
INT'L L. 597, 600 (1963).
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actsagainst our sovereignty, concernstheissue of whether force, evenlim-
ited force where only systems are targeted, can be considered necessary if
peaceful measures are available to lessen the threat. To require a state to
tolerate attacks to its security or economic well-being without resistance,
on the grounds that peaceful means have not been exhausted, is absurd.
Once an attack has occurred, the failure to consider a military response,
whether on critical infrastructure or otherwise, would play into the hands
of those governments or groups who deny the relevance of law in their
actions.

The legal criteria for the proportionate use of force are established
once a state or identifiable group-supported attack on the security of the
nation hastaken place. No stateisobliged to ignore an attack asirrelevant,
and the imminent threat to the national security requires consideration of a
response. One such lawful response is the eimination of the very com-
puter infrastructure that allows the enemy’s weapons systems to function.

A related, but more difficult issue concerns the elapsed time between
the initial attack and the identification of the state or group responsible,
thus authorizing responding coercion, possibly against critical infrastruc-
ture. Admittedly, there must be some temporal relationship between a
destructive act and the lawful defensive response. Nevertheless, it would
be unreasonable to preclude the United States from taking appropriate
action after a delay in identifying an attacker—for example, where the
actions of the perpetrator of the attack on the USS Cole precluded their
immediate identification—based upon a doctrinaire determination that the
threat of further destructive attack is no longer imminent.

The requirement of proportionality is linked to necessity. Professor
McDougal and Dr. Feliciano have defined the rule as follows:

Proportionality in coercion constitutes a requirement that
responding coercion be limited in intensity and magnitude to
what is reasonably necessary promptly to secure the permissible
objectives of self-defense. For present purposes, these objec-
tives may be most comprehensively generalized as the conserv-
ing of important values by compelling the opposing participant
to terminate the condition which necessitates responsive coer-
cion.*

32. McDoucaL & FeLiciaNo, supra note 17, at 242.
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This definition simply requires a rationa relationship between the nature
of the attack and the nature of the response. Although the relationship need
not approach precision, anation subjected to an isolated attack may not be
entitled to launch a strike on the offender nation’s most critical infrastruc-
ture. Other canons of military practice, such as conservation of resources,
support the principle of restraint in defense. The United Nations has con-
demned as reprisals those defensive actions that greatly exceed the provo-
cation.3® Wherethereis evidence that acontinuation of destructive attacks
will occur beyond the triggering event, however, such attacks could
threaten the very fiber of a nation’s ability to defend itself. Therefore, a
response beyond that related to theinitia intrusion would belegally appro-
priate to counter the continuing threat, and one could envision that such
responding coercion could properly include an attack on critical computer
systems.

Because the real-time rel ationship between threat and threat recogni-
tion is often compressed in the case of aviolent military attack, such asthe
attack on the USS Cole in the Yemeni Aden harbor, strategy development
is severely limited with respect to the non-military initiatives that may be
considered in response. These lesser initiatives should always be the
choice where available. However, traditional means of conflict resolution,
authorized by law and customary practice, are often precluded because
attacks by terrorists are, by nature, covert in execution, unacknowledged
by the state or group sponsor, and practiced with silent effectiveness. As
part of any response considered, therefore, the use of technical means to
place electronic blocks on a nation’s or organization’s computer systems
and telecommuni cations network may be an important adjunct of any pro-
portionate response in the future.

IV. Operational-Legal Considerationsin the Use of National Command
Authority

A. Operational Law Context Provided in Rules of Engagement (ROE)

The rules of necessity and proportionality in determining the appro-
priateness of attacking critical computer infrastructure are given opera-
tional significance through ROE. The ROE are directives that a
government may establish to define the circumstances and limitations,
including targeting limitations, under which itsforceswill initiate and con-

33. See U.N. SCOR, 36th Sess., 2285-88 mtgs., U.N. Docs. S/PV 2285-88 (1981).
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tinue responsive actions to eliminate the threat posed by an attack. That
response might include the complete or partial destruction, through tech-
nical or other means, of the critical communications or information infra-
structure of an adversary, where proportional to the threat. For the United
States, adherence to the ROE provided by the National Command Author-
ity ensures that crisis-response guidance is provided through the Joint
Chiefs of Staff (JCS) to subordinate headquartersand deployed U.S. forces
both during armed conflict and in periods of crisis short of war.3*

Rules of engagement reflect domestic law requirements and U.S.
commitments to international law. They are affected by political, as well
as operational considerations. For the commander concerned with
responding to athreat to his force, ROE represent limitations or upper
bounds on how to use defensive or responsive systems and forces, without
diminishing his authority to consider the available range of critical infra-
structure targets where those systems pose immediate risks to his com-
mand.

B. Evolution of JCS Rules of Engagement

Violence directed against a critical U.S. interest—whether military
forces, a weapons platform, or critical infrastructure—represents hostile
activity that may trigger the applicable ROE. Until June 1986, the only
U.S. peacetime ROE applicable worldwide were the JCS Peacetime ROE
for U.S. Seaborne Forces. These ROE, which until 1986 served as the
basisfor all commands’ peacetime ROE, were designed exclusively for the
maritime environment. In June 1986, Secretary of Defense Caspar Wein-
berger promul gated more comprehensive ROE for sea, air, and land oper-
ations worldwide.® These 1986 Peacetime ROE provided the on-scene
commander with the flexibility to respond to hostile intent, aswell as hos-
tile acts and unconventional threats, with the minimum necessary force to
limit the scope and intensity of the threat. The strategy underlying the

34. See CHAIRMAN, JoINT CHIEFS oF STAFF INsTR. 3121.01A, StANDING RULES OF
ENGAGEMENT FOR U.S. Forces (15 Jan. 2000) [hereinafter CICS Instr. 3121.01A].

35. Seegenerally Lieutenant Commander Dale Stephens, Rules of Engagement and
the Concept of Unit Salf Defense, 45 NavaL L. Rev. 126 (1998).

36. CHAIRMAN, JOINT CHIEFS OF STAFF, PEACETIME RULES OF ENGAGEMENT FOR U.S.
ForcEes (June 1986).
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1986 Peacetime ROE sought to terminate violence quickly and decisively,
and on terms favorable to the United States.

In October 1994, Secretary of Defense Les Aspen approved the
Standing Rules of Engagement for U.S. Forces (SROE), which signifi-
cantly broadened the scope of the national ROE.®” In January 2000, Sec-
retary of Defense William Cohen approved SROE modifications, which
delineated the scope of SROE application.®® Significantly, the SROE
“apply [to U.S. forces] during ‘operations, contingencies, and terrorist
attacks' outside the United States, and during attacks against the United
States.”3% The SROE establish U.S. policy that, should deterrence fail,
provides commanders flexibility to respond to crises with means that are
proportional to the provocation and designed to limit the scope and inten-
sity of the conflict, to discourage escalation, and to achieve political and
military objectives. Theinherent right of self-defense underliesthe SROE,
which areintended to provide general guidance on self-defense and the use
of force consistent with mission accomplishment. The SROE apply to all
echelons of command.*°

The expanded national guidance represented in the SROE has greatly
assisted in providing both clarity and flexibility of action for U.S. theater
commanders. The approva by the Secretary of Defense ensures consis-
tency in the way military commanders address the unconventional threats
posed by the advanced command and control infrastructure systems of our
adversaries. The SROE permits U.S. forces to respond to the hostile use
of such infrastructure systems, within the application limits of the SROE.
Targeting these systems specifically, where possibl e through the el ectronic
means of U.S forces, may now be authorized where enemy platforms car-
rying these systems pose a specific threat to our forces.

When and if the DOD assets are used to eliminate or destroy critical
enemy infrastructure in lawful self-defense, the specific—as opposed to
standing—ROE developed for the operation will be guided by Presidential
Decision Directive (PDD) 62, Combating Terrorism, signed into law by

37. CHAIRMAN, JOINT CHIEFS OF STAFF INSTR. 3121.01, STANDING RULES OF ENGAGEMENT
For U.S. Forces (1 Oct. 1994) (superceded by CJCS Instr. 3121.01A, supra note 34).

38. CICSInsTR. 3121.01A, supra note 34.

39. Major W.A. Stafford, How to Keep Military Personnel from Going to Jail for
Doing the Right Thing: Jurisdiction, ROE & the Rules of Deadly Force, ArRmy Law., Nov.
2000, at 3 (quoting CICS InsTr. 3121.01A, supranote 34, para. 3). See generally Stafford,
supra, at 3-6 (discussing the current SROE in some detail).

40. CJICSInsTR. 3121.01A, supra note 34, paras. 1, 3, 6.
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President Clinton in 1998.4! Presidential Decision Directive 62 is the suc-
cessor to National Security Decision Directive (NSDD) 138, signed by
President Reagan in 1984, which determined that the threat of terrorism
constituted aform of aggression that justified acts in self-defense.*? Pres-
idential Decision Directive 62 is more expansive in its coverage than
NSDD 138 and addresses a broad range of unconventional threats, to
include attacks on critical infrastructure, terrorist acts, and the threat of the
use of weapons of mass destruction. The aim of the PDD isto establish a
more pragmatic and systems-based approach to counter-terrorism. |t rec-
ognizesthe legality of computer network attack (CNA) and that prepared-
ness is the key to effective consequence management. Presidential
Decision Directive 62 creates the new position of National Coordinator for
Security, Infrastructure Protection and Counter-Terrorism, which will
coordinate program management through the Office of the National Secu-
rity Advisor.*3

V. Evaluation of Lawful Targeting Criteria

When avital U.S. national interest—such as one of the critical infra-
structure systems defined in PDD 63, Critical Infrastructure Protec-
tion*—is threatened or attacked by electronic or other computer-driven
means, the system responsible for the threat may become alegal target that
can be destroyed or disabled by military assets. Such destruction may be
both necessary and proportionate under the law of armed conflict to elim-
inate the threat perceived.*® The law of targeting is premised upon three

41. Presidential Decision Directive 62, Combating Terrorism (May 22, 1998) [here-
inafter PDD 62].

42. National Security Decision Directive 138 (Apr. 3, 1984). See James P, Terry, An
Appraisal of Lawful Military Response to Sate-Sponsored Terrorism, NavaL WAaR C. Rev.,
May-June 1986, at 58 (discussing NSDD 138).

43. PDD 62, supra note 41. Richard C. Clarke, longtime senior National Security
Council staff-member, was appointed as the first National Coordinator.

44. PDD 63, supra note 12. The eight categories of critical infrastructure listed are
banking and finance, telecommunications, power generation/distribution, transportation,
water services, emergency law enforcement, continuity of government, and public services.
Id.; see also W. GARY SHARP, SR., CyBERSPACE AND THE Ust oF Force 201-04 (1999) (pro-
viding a comprehensive review of the major elements of PDD 63 and the requirements it
imposed upon the government departments and the private sector).

45. Thelaw of targeting isasubset of the law of armed conflict, and the dual require-
ments of necessity and proportionality, the twin pillars of that body of law, are equally
applicable to target selection and approval. See, e.g., Jonathan P. Tomes, Legal Implica-
tions of Targeting for the Deep Attack, MiL. Rev., Sept. 1988, at 70-76.
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fundamental principles: the means of injuring an enemy are not unlimited;
it is unlawful to launch attacks against civilian populations; and distinc-
tions must be made between combatants and non-combatants, with non-
combatants spared to the extent possible.*® These rules are complimented
by other, more specific, customary notions and by internationa conven-
tions.

Commonly accepted is the premise that only military objectives may
be attacked.*” Military objectives, however, embrace more than troops,
weapons systems, and military equipment. Rather, they include all objects
which, by their nature, purpose, use, or lacation, effectively contribute to
the military initiative being pursued and whose destruction would consti-
tute a “military advantage” to the force attacking the objective.®® Instead
of using language incorporating the term “military advantage,” Article
52(2) of the 1977 Geneva Protocol | uses the broader phrase, “make an
effective contribution to enemy action.”4® This expansive definition
includes all dual-use facilities used to support military operations, such as
communi cations networks, command and control facilities, and other crit-
ical infrastructure such as petroleum storage areas, power generation
plants, and economic targetsthat indirectly but effectively support and sus-
tain the aggressor’s capability to continue its military operations.® This
definition would clearly encompass computer networks, to includecivilian

46. See 20th International Conference of the Red Cross, Fundamental Principles of
the Red Cross: Res. XXVIII (1965); GA. Res. 2444, U.N. GAOR, 23d Sess., Supp. No.
18, at 1(c), U.N. Doc. A/7218 (1968) (adopting Red Cross. Res. XXVI11); GA. Res. 2675,
U.N. GAOR, 25th Sess., Supp. No. 28, at 2, U.N. Doc. A/8028 (1970) (affirming the prin-
ciplesof GA. Res. 2444). The United States considersthese fundamental principlesas cus-
tomary international law. See Letter from General Counsel, Department of Defense, to
Senator Edward Kennedy (Sept. 22, 1972), in 67 Am. J. INT'L L. 122 (1973).

47. This customary rule of international law was codified for the first timein 1977.
Protocol Additional to the Geneva Conventionsof 12 August 1949, and Relating to the Pro-
tection of Victims of International Armed Conflicts, Dec. 12, 1977, art. 57(4), 1125
U.N.T.S. 3 [hereinafter Protocol 1].

48. This definition is accepted by the United States as declarative of the customary
rule. See Der'T oF NAVY, ANNOTATED SUPPLEMENT TO THE COMMANDER’'S HANDBOOK ON THE
Law oF NavaL OperaTions, NWP 1-14M, at 8.1.1 (1995) [hereinafter ANNOTATED SuUPPLE-
MENT].

49. Protocol |, supra note 47, art. 52(2).

50. Seeid.



2001] ATTACKING COMPUTER NETWORKS 86

networks, supporting military operations, communications, and command
and control. All such military objectives may be attacked.

While military objectives, including computer networks supporting
military requirements, are properly included within target sets, civilians
and civilian objects are not.>! Civilian objects consist of all civilian prop-
erty and activities other than those used to support or sustain the capability
for armed aggression on the part of the attacker.5> Thus, activities nor-
mally considered civilian in character—when conducted in support of a
nation’s aggression, where implemented to shield an aggressor’s identifi-
cation, or where employed to preclude effective and lawful response to
unlawful attack—would, under these circumstances, become the lawful
objectsof attack. The DOD General Counsel made this point succinctly in
May 1999, when she wrote:

If the international community were persuaded that a particular
computer attack or apattern of such attacks should be considered
to be an “armed attack,” or equivalent to an armed attack, it
would seem to follow that the victim nation would be entitled to
respond in self-defense either by computer network attack or by
traditional military meansin order to disable the equipment and
personnel that were used to mount the offending attack.53

Stated another way, a civilian computer system, used either to conduct an
attack or to shield an aggressor’s attack from discovery, becomes a valid
and lawful target when: (1) aggression against critical infrastructure
eguating to an armed attack has occurred; and (2) the total or partial
destruction, capture or neutralization of the computer system offers the
United States or its allies a definite military advantage.

Computer networks are not per seillegal targets under traditional
international law criteria. The standard law of armed conflict analysis
must be applied in every instance, however. This analysis determines
whether the critical computer infrastructure of an attacking state or other
non-state aggressor constitutes avalid target under the circumstances. The
target review must conclude that the specific computer network or other
critical infrastructure system—by its nature, location, capability, purpose

51. Seeid. art. 51(1) (codifying this principle of customary international law).

52. Id. art. 52 (1) (defining civilian objects as “all objects which are not military
objectives as defined in paragraph 2").

53. GeNErRAL CounstL, DerP'T oF DErFeNSE, AN ASSESSMENT OF INTERNATIONAL LEGAL
IssuEs IN INFORMATION OPERATIONS 22 (1999) [hereinafter DOD GC ASSESSMENT].
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or use—makes an effective contribution to the military capability of the
offending state and that its destruction, capture or neutralization offersthe
United States or its allies a definite military advantage.

The fact that a computer system or other critical infrastructure is a
valid target does not necessarily mean it should be attacked. In weighing
the political and strategic implications, refraining from an in-kind, albeit
legal, response may provide greater benefit. For example, such restraint
may be appropriate to facilitate a shift in world sentiment, a movement of
nations in terms of their allegiances, an opportunity for international bod-
ies like the U.N. to become engaged, or an opportunity to open or expand
previoudy closed political channels.

A final concern relatesto collateral damage. While collateral damage
does not have adifferent definitioninaCNA context, additional steps may
be required to show that reasonabl e precautions were taken to avoid unnec-
essary destruction. Obviously, the effects of a CNA are less predictable
than the effects of conventional weapon systems. Lawrence G. Downs, Jr.,
explains a related and even more important consideration for the state
using digital datawarfare in lawful self-defense.

When the U.S. Army contracted a study to determine the feasi-
bility of developing DDW [digital datawarfare] -type virusesfor
military use, many people had misgivings that were summed up
by Gary Chapman, program director of Computer Professionals
for Social Responsibility. “Unleashing thiskind of thing is dan-
gerous,” he said. “Should the virus escape, the United states
heads the list of vulnerable countries. Our computers are by far
the most networked.” >

These concerns make it clear that any weapon developed to provide CNA
capability must be both predictable and capable of being armed and dis-
armed; otherwise they will unduly threaten innocent civiliansin the target
state and the user state. Downs is correct when he suggests that weap-
oneers should, in general, co-develop a detection and immunization pro-
gram for all viruses they intend to use. %® In thisway, a DDW attack gone
wrong cannot inadvertently do harm to the attacker. In short, users and

54. Lawrence G. Downs, Jr., Digital Data Warfare: Using Malicious Computer
Code as a Weapon, NAT'L Der. U. INsT. FOR STrRATEGIC STup. 58 (1995).
55. Id.
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developers of DDW need to be aware of the risks and the absolute require-
ment for predictability when developing DDW code.

V1. The Impact of International Agreements and Domestic Communica-
tions Law on CNA

Military planners developing a cyber-defense capability must also
consider the international agreements regulating the use of space. The
United Statesis a party to four such multilateral conventions. (1) the 1967
Treaty on Principles Governing the Activities of States in the Exploration
and Use of Outer Space, Including the Moon and Other Celestial Bodies
(Outer Space Treaty);> (2) the 1968 Agreement on the Rescue of Astro-
nauts, Return of Astronauts, and the Return of Objects Launched in Space
(Rescue and Return Agreement);®’ (3) the 1972 Convention on Interna-
tional Liability for Damages Caused by Space Objects (Liability Conven-
tion);%8 and (4) the 1975 Convention on Registration of Objects L aunched
into Outer Space (Space Objects Registration Treaty).>®

These four conventions reiterate principles which are so widely
accepted that they are viewed as reflective of customary international law,
even as between non-parties. These accepted principles include the pre-
mises that: (1) access to outer space is free and open to all nations;® (2)
each user of outer space must show due regard for the rights of others;5?
(3) states that launch space objects are liable for damage for any damage
they may do in space, in the air, and on land;®? and (4) space activities are
subject to the general principles of international law.53 Military planners).

56. Jan 27, 1967, 18 U.S.T. 2410, 610 U.N.T.S. 205 [hereinafter Outer Space
Treaty].

57. Apr. 26, 1968, 19 U.S.T. 7570, 672 U.N.T.S. 119.

58. Mar. 29, 1972, 24 U.S.T. 2389, 961 U.N.T.S. 187 [hereinafter Liability Conven-
tion].

59. Jan. 14, 1975, 28 U.S.T. 695, 1023 U.N.T.S. 15.

60. Outer Space Treaty, supra note 56, art. |.

61. Id. art. IX.

62. TheLiability Convention elaboratesthe general principlesof international liabil-
ity for damages set forth in Article VII of the Outer Space Treaty. Liability Convention,
supra note 58, arts. Ia, I1, 111, V1. The Liability Convention also address joint and severa
liahility. 1d. arts. IV, V.

63. See ANNOTATED SUPPLEMENT, Supra note 48, at 2-38 (“International law, including
the United Nations Charter, applies to the outer space activities of nations.”).
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should heed not only the international agreements, but also these underly-
ing principles.

Restrictionsimposed by some of the preceding conventions and prin-
ciples may not apply in wartime. The DOD Genera Counsel concluded,
in her 1999 assessment of international legal issues related to information
operations, that the non-interference principle—which preserves the right
to use outer space—does not apply during armed conflict. She stated:

There appears to be a strong argument that the principle of non-
interference established by these agreementsisinconsistent with
astate of hostilities, at |east where the systems concerned are of
such high military valuethat thereisastrong military imperative
for the adversary to be free to interfere with them, even to the
extent of destroying the satellitesin the system. Asindicated in
the discussion of treaty law in the introduction to this paper, the
outcome of this debate may depend on the circumstances in
which it first arises in practice. Nevertheless, it seems most
likely that these agreements will be considered to be suspended
between the belligerents for the duration of any armed conflict,
at least to the extent necessary for the conduct of the conflict.5*

Underlying this statement by the DOD General Counsel is the obvious
principle that the right of self-defense isin no way abrogated by other
international commitments entered into by a nation.

One significant convention with apparent applicability to U.S. inter-
diction of foreign communications infrastructure is the Internationa Tele-
communications Convention (ITC) of 1982. In Article 35, the ITC
prohibitsinterference by member states with the communications of other
member states. The ITC has an exception for military transmissions in
Article 38, however, which arguably would authorize information opera-
tions conducted by military forces.® The Office of Legal Counsel in the
U.S. Department of Justice took this position in July 1994 when it ruled,

64. DOD GC AssesSMENT, supra note 53, at 32.

65. The same requirements were stated previoudly in the International Telecommu-
nications Convention, Malaga- Torremolinos, Oct. 25, 1973, 28 U.S.T. 2495, T.|.A.S. 8572.
The Malaga-Torremolinos Convention was replaced by the International Telecommunica
tions Convention, Nairobi, 6 Nov. 1982, 32 U.S.T. 3821; T.I.A.S. 9920 (entered into force
for the United States 10 January 1986).
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with respect to planned broadcasts into Haiti concerning boat operations,
that the ITC did not prohibit such broadcasts.®®

Anunlikely convention to consider when discussing cyber operations
isthe 1907 Hague Convention on Neutrality on Land,%” which could affect
satellite relay operations. That convention does not apply to systems that
generate information, but does apply to relay facilities and requires that
facilities of other states not be disrupted. While Articles 8 and 9 contem-
plate only telegraph and telephone cable links, they would arguably apply
to satellite links as well .58 However, since most computer-based systems
and certainly all that control critical infrastructure generate information as
well as relay that information, the prohibition against disruption would

likely not apply.

International consortiathat |ease satellite nodes for commercial com-
munications raise another potential concern. These organizations include
International Telecommunications Satellite, International Marine/Mari-
time Satellite, Arab Satellite Communications Organization, European
Telecommunications Satellite, and European Organization for the Explo-
ration of Meteorological Satellites. The contracts signed by each user,
which arenearly identical inthe case of each provider, state that the system
must be used exclusively for peaceful purposes.®® Whilethe United States
has leased one or more nodes from at least one of these providersin the
past, it retains separate satellite capabilities should it need to defend itself
through digital data warfare.”

Domestic communications law provides a final consideration for
cyber operations. Congress passed 47 U.S.C. § 502 in 1994 to implement
the ITC requirement that member states enact legislation to prohibit inter-
ference with the communications of other members.”* During Haiti oper-
ations in October 1993, just as it would again in July 1994, the Office of
Legal Counsel to the Department of Justice issued awritten opinion to the
effect that the § 502 does not apply to military actions by the United
States.”? Thus, domestic law would not preclude the United States from

66. See DOD GC AssessMENT, supra note 53, at 36-37.

67. Hague Convention No. V Respecting The Rights and Duties of Neutral Powers
and Personsin Case of War on Land, Oct. 18, 1907, 36 Stat. 2310-2331; 1 Bevans 654-668.

68. Id. arts. 8-9.

69. Seegenerally SHarp, supra note 44. Where this provision is violated, however,
and asatellite nodeis used for aggression, the inviolability of the system from attack would
arguably cease.

70. Seeid.
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using CNA when it is engaged in an armed conflict or in operations short
of war, provided necessity and proportionality dictate the use of CNA.

VI1I. Conclusion

From the preceding analysis, it is clear that computer networks criti-
cal to thefunctioning of enemy infrastructure systems can be valid military
targets under customary international law principles. Further, the use of
CNA does not violate applicable international conventions. During armed
conflict, military and dual-use computer infrastructure are always legiti-
mate targets provided they make an effective contribution to the adver-
sary’s military effort and if their destruction would offer a definite military
advantage. The criteria for determining military advantage include the
nature, location, purpose or use of the offending computer network and
whether it isused to threaten U.S. or alied interests. Similarly, under self-
defense principles, these same computer networks may be attacked as law-
ful targets in circumstances prior to armed conflict if their partia or total
destruction isanecessary and proportional response to an attack. Asacor-
ollary to this rule, simply because a particular target is valid in a military
sense does not mean that it must be attacked; a nation must always analyze
potential targetsin light of the applicable political, tactical, and strategic
implications.

In the target analysis required for CNA, as with more traditional tar-
gets, reasonable precautions must be taken to discriminate between mili-
tary and civilian networks. This will be most difficult with dual-use
systems such as commercial telephone exchanges that can serve both a
military and civilian purpose. In this area, the political implications are

71. 47 U.S.C. § 502 (1994) provided:

Any person who willfully and knowingly violates any rule, regulation,
restriction, or condition made or imposed by the Commission under
authority of this Act, or any rule, regulation, restriction, or condition
made or imposed by any international radio or wire communications
treaty or convention, or regulations annexed thereto, to which the United
Statesis or may hereafter become a party, shall, in addition to any other
penalties provided by law, be punished, upon conviction thereof, by a
fine of not more than $500 for each and every day during which such
offense occurs.

1d.
72. See DOD GC AssessMENT, supra note 53, at 38.
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magnified and must be carefully weighed. However, it is clear that com-
puter networks—such as those serving commercia infrastructure, govern-
ment agencies, and banking and financial institutions—can constitute
legitimate targetsif those networks contribute to the enemy’s war-sustain-
ing capability such that their destruction would constitute a definite mili-
tary advantage. Conversely, attacks on computer networks—such asthose
serving civilian infrastructure, food distribution systems, and water supply
systems—would be prohibited if designed solely to support the civilian
population.

International communications law likewise contains no direct or spe-
cific prohibition against the conduct of CNA or other information opera-
tions by military forces during armed conflict or in response to aggression.
Again, the law of self-defense enjoys a superior position in the hierarchy
of anation’s sovereign rights. Moreover, the practice of nations provides
persuasive evidence that telecommunications treaties are regarded as sus-
pended among belligerents during international armed conflict. Similarly,
domestic communications laws, and specifically 47 U.S.C. § 502, do not
prohibit military information operations. It is apparent that computer net-
work attacks—authorized by the Fiscal Year 2000 Unified Command Plan
and implemented through the JIOC and NIPC—can be employed in aman-
ner consistent with domestic law, as well as customary and conventional
international law principles.
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THE MILITARY EXTRATERRITORIAL JURISDICTION
ACT OF 2000: IMPLICATIONSFOR CONTRACTOR
PERSONNEL

MAJoR JosePH R. PerLak?!

For a man will never be judged good who, in his work—if he
wants to make a steady profit from it—must be rapacious, fraud-
ulent, violent, and exhibit many qualities which, of necessity, do
not make himgood. Nor can men who practice war as a profes-
sion—great men as well as insignificant men—act in any other
way, since their profession does not prosper in peacetime.
Therefore, such men must either hope for no peace or must profit
from times of war in such a manner that they can live off the
profit in times of peace. Neither of these thoughtsis found in a
good man.?

I. Introduction
In the early sixteenth century, Italian military theorist Niccolo Machi-

avelli used anotional dialogue between two Florentine citizensasavehicle
to discuss the complexities of war and military science and their overall

1. Judge Advocate, United States Marine Corps. Presently assigned as Assistant
Counsel, Marine Corps Systems Command, Quantico, Virginia. LL.M., 2001, The Judge
Advocate General’s School, United States Army, Charlottesville, Virginia; J.D. 1991, West-
ern New England College School of Law; B.A., 1988, College of the Holy Cross. For-
merly assigned as Assistant Command Counsel and Special Project Officer (G-3), Marine
Corps Combat Development Command and Marine Corps Base, Quantico, Virginia, 1999-
2000; United Nations Military Observer and Senior Supply Officer, United Nations Irag-
Kuwait Observation Mission, Umm Qasr, Irag, 1999; Special Assistant to Counsel for the
Commandant of the Marine Corps, Headquarters, Marine Corps, The Pentagon, 1996-
1999; Trial Counsel, Special Assistant U.S. Attorney, Senior Defense Counsel, Marine
Corps Air Station Beaufort, South Carolina, 1994-1996; Deputy Staff Judge Advocate, 3d
Force Service Support Group; Marine Expeditionary Unit SJA, 1l Marine Expeditionary
Force; Judge Advocate, Legal Services Support Section, Okinawa, Japan, 1993-1994. This
article was submitted in partial completion of the Master of Laws requirements of the 49th
Judge Advocate Officer Graduate Course.

2. NiccoLo MACHIAVELLI, THE ART oF WAR 13-14 (Peter Bondanella & Mark Musa
eds., 1995) (1521).
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influence on a society. The passage quoted above seems to paint an abso-
lutist and bleak picture about the inherent character of people who make
their living through military pursuits. Machiavelli likely intended this,
however, as a commentary on the evils of warfare itself as much as an
indictment of individuals. Both prongs are worthy of exploration.

Now nearly five centuries later, warfare has been institutionalized so
that a professional military isasignificant part of any important nation on
the world stage. Indeed, military prowess largely defines a nation’s inter-
national status and credibility. Another large component of international
military significance is the scope and capabilities of a nation’s defense
industry. Today we are no longer burdened as Machiavelli was with con-
cepts of good versus evil in formulating military policy. We have accepted
it as a necessary and integral part of modern nationhood. We have learned
to live with the social structures of warfare, including a standing military
and a sophisticated defense industry.

But what about individuals? The other side of Machiavelli’s entreaty,
the concern with individual acts of evil in the context of the martial profes-
sions, remains a concern today. Asistruein all walks of life, some who
derive their living from warfare will engage in criminal activity. We may
have reached a social accommodation with warfare itself, but not with
individual wrongdoing. The Uniform Code of Military Justice (UCM J)3
provides a comprehensive scheme of procedural rules and proscriptive
lawsto cover transgressions by members of the military, but until now the
judicial system has not affected the significant number of civilians accom-
panying the force overseas.

For over forty-three years, civilians accompanying the force overseas
have been beyond court-martial jurisdiction and asignificant portion of the
overall criminal jurisdiction of the United States.* In an unacceptable
number of cases, these civilians have escaped prosecution altogether.®

3. 10 U.S.C. 88 801-946 (2000).

4. See Reid v. Covert, 354 U.S. 1 (1957) (overturning two cases involving civilian
spouses convicted at courts-martial for the murders of their Active Duty spousesat overseas
bases).

5. Orrice oF THE INsSPECTOR GENERAL, DEP'T oF DEFENSE, EVALUATION OF MILITARY
CRIMINAL INVESTIGATIVE ORGANIZATIONS' INVESTIGATIVE EFFECTIVENESS REGARDING U.S.
Forces CiviLiANs StaTioNED OVERSEAS, REPORT No. 995000091, 7-10 (Sept. 7, 1999). [here-
inafter DOD |G RerorT]. See also GENERAL AccounTiNG OFFicE, SoME CRIMINAL OFFENSES
CommMmiTTED OVERSEAS BY DOD CiviLiaNs ARE NoT BEING PROSECUTED: LEGISLATION IS
NEeepep, RerorT No. FPCD 79-45 (1979).
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With years of legidative history and careful draftsmanship® to support
it, Congress enacted the much-anticipated’ Military Extraterritorial Juris-
diction Act of 2000.8 The purpose of the Act isto fill this jurisdictional
gap by extending many of the criminal laws of the United States to over-
seas areas.® Historically, many of these crimeswere beyond U.S. jurisdic-
tion and involved crimesthat host nations had little interest in prosecuting.
This article takes a fresh look at the Military Extraterritorial Jurisdiction
Act’s new scheme of criminal law applicable to civilian contractor
employees accompanying the force, from both international and domestic
law perspectives.

Operational commanders, their legal advisors, and members of the
contracting community must be aware of the implications of the Act for
contractors accompanying the force in both a deployed and pre-positioned
overseas environment. Commanders, contracting officers, and contractors
alike will have to know how to respond when the new jurisdiction is appli-
cable. Commanders, especialy, will be challenged to fulfill the often-
competing goals of maintaining positive relations with foreign states,
which are governed by international agreements, exploitation of contractor
support as aforce multiplier, and overall mission accomplishment.

To this end, this article analyzes the Act from three necessarily inter-
related perspectives. First, thearticle providesabrief overview of the state

6. See generally Captain Glenn R. Schmitt, The Military Extraterritorial Jurisdic-
tion Act: The Continuing Problem of Criminal Jurisdiction over Civilians Accompanying
the Armed Forces Abroad—Problem Solved?, Army Law., Dec. 2000, at 1.

7. Seegenerally Military Extraterritorial Jurisdiction Act of 1999, Hearing on H.R.
3380 Before the House Subcomm. on Crime, Comm. on the Judiciary, 106th Cong. (2000)
[hereinafter H.R. 3380 Hearing] (containing the testimony of Department of Defense attor-
neys and the concerns of various employee organizations); Michael J. Davidson and Robert
E. Korroch, Extending Military Jurisdiction to American Contractors Overseas, 35 Pro-
cUREMENT Law, ABA, No. 4, Summer 2000, at 1 (describing the problem of the jurisdic-
tional gap and the history of efforts to close it); Major Susan S. Gibson, Lack of
Extraterritorial Jurisdiction over Civilians: A New Look at an Old Problem, 148 MiL L.
Rev. 114 (1995) (providing acomprehensive analysis of the problem and advocating for the
limited extension of court-martial jurisdiction over civilians accompanying the deployed
force); Rick Maze, Bill to Protect Overseas Families Awaits Clinton Nod, MARINE Corps
Times, Nov. 13, 2000, at 20, (reporting brief description of the issue and anecdotal informa:
tion about the Act published aweek before the President signed it).

8. The Military Extraterritorial Jurisdiction Act of 2000, 18 U.S.C. 88 3261-3267
(2000).

9. Seegenerally Major Tyler J. Harder, Recent Developmentsin Jurisdiction: I1sThis
the Dawn of the Year of Jurisdiction?, ArRmy Law., Apr. 2001, at 12 (briefly detailing the
coverage of the Act).
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of the criminal law for those forty-three years leading up the to the enact-
ment of the Military Extraterritorial Jurisdiction Act of 2000. Next, the
article provides acomprehensive overview of jurisdiction from an interna-
tional law perspective. Last, the article addresses the import of thisoverall
scheme of crimina and international law imposed by the Act from a per-
spective that has received scant attention to date—the contract law per-
spective.

With aforty-three year jurisdictional gap, thereisadearth of doctrine,
procedure, and policy on just how this new criminal statute will affect the
way the military does business with contractors. Equally unclear is how
the Act will affect the actions of contractor employees and the command-
ersthey support overseas. To that end, this article offers proposalsto help
fill the current doctrinal gap and to incorporate the practical effects of this
new law into Joint Chiefs of Staff (JCS) doctrine, Department of Defense
instructions, and the Federal Acquisition Regulation. The article ulti-
mately intends to effect the Act’s synthesisinto relevant government poli-
cies and regulations to ensure a predictable continuity of contractor
support to overseas commanders.

I1. Criminal Law Background

While this article focuses on international and contract law implica
tions, at its foundation, the Military Extraterritorial Jurisdiction Act isa
federal criminal statute. The Act applies to civilians!® and is found, like
most other federal criminal statutes, in title 18 of the U.S. Code.* Impor-
tant for the purposes of this article, “civilians’ includes both contractors
and subcontractors.’2 Another significant aspect of the statute is its addi-
tional applicability to members of the armed forces and the corresponding
intersection with the Uniform Code of Military Justice (UCMJ), which,
like most military and defense-related matters, is found in title 10 of the
U.S. Code.r® A brief discussion of judicial history is required to explain
the development of this federal criminal statute with extraterritorial effect

10. 18 U.S.C. § 3261 (2000).

11. Id. 88 3261-3267.

12. 1d. 8§ 3267. Seealso Major Louis A. Chiarella et a., 2000 Contract and Fiscal
Law Developments—The Year in Review, Army Law., Jan. 2001, at 70, 125 (providing a
brief overview of the new Act and its applicability).

13. UCMJarts. 1-146 (2000).
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that appliesto both the armed forces and those civilians accompanying the
forces oversess.

Before the enactment of the UCMJ in 1950, military jurisdiction
over both the uniformed military and civilians® serving with the armed
forces was well established in law under the Articles of War.6 With the
codification of military law in 1950 came a series of provisions establish-
ing court-martial jurisdiction over certain personnel, including active duty
and Reserve military personnel, military retirees, prisoners of war, certain
civilians, and others.)” The personal jurisdiction provisions of the first
UCMJ came under almost immediate challenge in court.’® These provi-
sions became the basis for judicial challenges that ultimately led to the
Military Extraterritorial Jurisdiction Act of 2000. These judicial chal-
lenges were directed at Articles 2(a)(10)*° and 2(a)(11) of the UCMJ, %
previoudy Articles2(10) and 2(11) of the Articles of War. Article 2(a)(10)
generally applies to those serving with the forcein the field in time of war.
Article 2(a)(11) applies to those serving with or accompanying the force
overseas under an international agreement, not necessarily in time of war.

Beginning with Reid v. Covert?! and Kinsella v. Krueger,?? the
Supreme Court decided a series of cases challenging the UCMJ s jurisdic-
tion over civilians charged and tried at courts-martial for various crimes
committed in overseas areas. These cases involved military spouses sta-
tioned overseas who were tried by courts-martial for capital offenses
occurring in peacetime. The Court held that subjecting civilian dependents

14. Id.

15. See, eg., Hinesv. Mikell, 259 F. 28 (4th Cir. 1919); McCune V. Kilpatrick, 53 F.
Supp. 80 (E.D. Va. 1943).

16. See, eg., 1920 Articles of War, 41 Stat. 787, art. 2(d) (1920).

17. Seegenerally UCMJart. 2 (providing acompletelist of court-martial jurisdiction
over various persons. members of the armed forces, reservists, certain civilians, military
retirees, prisoners of war, and others).

18. See generally Toth v. Quarles, 350 U.S. 11 (1955) (releasing jailed former ser-
vice member arrested by military authority five months post-discharge and convicted at
court-martial). This case stands for the proposition that acivilianis generaly entitled to a
civilian trial.

19. UCMJart. 2(a)(10) reads, “[I]n time of war, persons serving with or accompany-
ing an armed forcein thefield.”

20. UCMJart. 2(a)(11) reads, in pertinent part, “[S]ubject to any treaty or agreement
to which the United States is or may be a party or to any accepted rule of international law,
persons serving with, employed by, or accompanying the armed forces outside the United
States...."

21. 354 U.S. 1 (1957).

22. 351 U.S. 470 (1956).
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to trial by courts-martial for capital offenses under Article 2(11) was
unconstitutional .23 Shortly thereafter, unable to find any basisin law to
distinguish capital from non-capital offenses, the Court extended its hold-
ing to non-capital offenses committed by military dependents, invalidating
the exercise of court-martial jurisdiction.?*

During the same session, the Court also considered the applicability
of UCMJ Article 2(11) to other civilians who were not military depen-
dents, but rather employees of the various military branches. In both cap-
ital®> and non-capital?® cases, the Court held that courts-martial had no
jurisdiction to try civilian employees during peacetime.

In 1967, the Vietham War served as the backdrop for the next chal-
lenge to UCMJ jurisdiction over civilians. A challenge came to Article
2(10), which extends jurisdiction over civilians?’ serving in the field “in
time of war.” The Court of Appeals for the D.C. Circuit held that, even
assuming a proper assertion of court-martial jurisdiction over a civilian
was possible under Article 2(10) in an undeclared war, the circumstances
of the offense were too remote to permit jurisdiction in that case, resulting
in the release of a merchant seaman convicted by court-martial for mur-
der.?®

The final blow to court-martial jurisdiction over civilians overseas
came, interestingly enough, at the hands of an appellate military court in
1970in acaseinvolving acontractor employee, United Satesv. Averette.?
Astheanalysisin this paper focuses on civilian contractors under the Mil-
itary Extraterritorial Jurisdiction Act of 2000, this caseis particularly sig-

23. Reid, 354 U.S. a 31.

24. Kinsellav. Singleton, 361 U.S. 234 (1960).

25. Grisham v. Hagan, 361 U.S. 278 (1960). This case involved an Army civilian
employeetried by court-martial for premeditated murder in France. Hewas convicted of a
lesser form of murder and originally sentenced to life imprisonment. Id.

26. McElroy v. Guagliardo, 361 U.S. 281 (1960) (involving non-capital offenses
committed by civilian employees overseas).

27. Seegenerally Gary D. SoLis, MARINES AND MILITARY LAw IN VIETNAM: TRIAL BY
Fire 99-100 (1989).

28. Latney v. Ignatious, 416 F.2d 821 (D.C. Cir. 1969). In this case, amerchant sea-
man aboard atanker belonging to the Navy’s Military Sea Transportation Service (now the
Military Sealift Command) was court-martialed for a murder that occurred during a port
call to DaNang harbor. 1d.

29. 19 C.M.A. 363 (1970).
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nificant because it effectively removed the last vestiges of jurisdiction
based on UCMJ Article 2(10).

Averette was a civilian employee of an Army contractor serving in
Vietnam. He was convicted of conspiracy to commit larceny and
attempted larceny in a scam involving the attempted theft of several thou-
sand government-owned batteries.>® The Court of Military Appeals
ordered the charges dismissed, holding that Article 2(10) jurisdiction
applies only to offenses committed “in time of war”—defined by the court
asacongressionally declared war3>—and not during a de facto state of war
as with the Vietnam conflict.

With this comprehensive narrowing of court-martial jurisdiction
under Articles 2(10) and 2(11), predictably there have not been any cases
of thiskind in over thirty years. Except in times of declared war, court-
martial jurisdiction over civiliansiseffectively dead. The crimesthat were
previoudy addressed by these courts-martial, however, did not die along
with the loss of jurisdiction.3?

With court-martial jurisdiction effectively removed by the courts, it
devolved to Congress to come up with alegal scheme that would fill the
gap. From the very outset in 1957,33 up to the present day,3* no court has
ever questioned the ability of Congressto do exactly that. Federal criminal
laws with extraterritorial effect have existed for years.® Likewise, juris-
diction over land under military control or put to military use within the
United States has existed under the special maritime and territorial juris-

30. Id. at 363.

31. Id. at 365. There have been no declared wars since the UCMJ was enacted in
1950, the last one being World War 11.

32. See DOD |G Report, supra note 5.

33. SeeReidv. Covert, 354 U.S. 1, 35 (1957) (Justice Frankfurter, concurring in the
result, clearly statesthat Congress has the power to extend criminal jurisdiction over, inthis
case, civilian dependents).

34. See United Statesv. Gatlin, 216 F.3d 207, 209 (2d Cir. 2000).

35. For an exhaustive list of federal criminal statutes that already have express or
implied extraterritorial effect, see CHAIR, OVERSEAS JURISDICTION ADVISORY COMMITTEE,
OFrice oF THE GENERAL CouNseL, DerP' T oF DErFeNSE, REPORT OF THE ADVISORY COMMITTEE ON
CrIMINAL LAw JurispicTioN OvER CiVILIANS ACCOMPANYING THE ARMED FORCES IN TIME OF
ARrMED ConrLicT 40-41 (1997) [hereinafter Abvisory ComMITTEE REPORT].



2001] MEJA IMPLICATIONS FOR CONTRACTORS 100

diction of the United States.3 However, because this jurisdiction has no
extraterritorial effect, there have been conspicuous gaps.®” Courts have
employed arule of statutory construction providing a presumption that a
law does not have extraterritorial effect unlessthereis clear congressional
intent to make it s0.38

A significant casein 2000 explainswhy passage of the Military Extra-
territorial Jurisdiction Act of 2000 was imperative. Decided last summer
by the Court of Appeals for the Second Circuit, United Sates v. Gatlin®®
emphasized the fact that, in the forty-plus years since Reid, the civilian
criminal code had till not filled the overseasjurisdictional void.*® Gatlin
stands for the proposition that even meritorious prosecutions under valid
federal statutesfail unless these statutes have clear extraterritorial effect.

The solution seemed clear and overdue—for Congress to extend the
existing criteriafor special maritime and territoria jurisdiction to encom-
pass expressly those additional crimesthat it had not historically covered.
That isjust what the Act does, extending jurisdiction by analogy over the

36. 18 U.S.C. § 7(3) (2000) defines the special maritime and territorial jurisdiction
of the United States as:

Any lands reserved or acquired for the use of the United States, and
under the exclusive or concurrent jurisdiction thereof, or any place pur-
chased or otherwise acquired by the United States by consent of the leg-
islature of the State in which the same shall be, for the erection of afort,
magazine, arsenal, dockyard, or other needful building . . . .

Id.

37. Lacking an express extraterritorial applicability, such felonious acts as rape,
child sexua abuse, and robbery could not be prosecuted for want of jurisdiction. See Apvi-
sory CommITTEE REPORT, supra note 35.

38. See, eg., EEOC v. Arabian Am. Qil Co., 499 U.S. 244 (1991).

39. United States v. Gatlin, 216 F.3d 207 (2d Cir. 2000). Gatlin, a military spouse
stationed in Germany, pled guilty to repeatedly sexually abusing a minor. When the thir-
teen-year-old became pregnant, genetic tests proved Gatlin was the father. 1d. at 210. His
plea and conviction were reversed for want of jurisdiction. The court found that the crim-
ina statute he pled guilty to, 18 U.S.C. § 2243(a), did not apply to Gatlin’s acts, nor was
Gatlin within the jurisdictional ambit of the special maritime and territorial jurisdiction of
the United States under 18 U.S.C. § 7(3). Id. at 220. In an extraordinary step, the court
ordered its clerk to deliver a copy of the opinion and outcome in the case to the chairmen
of both the Senate and House Armed Services and Judiciary Committees. Id. at 223. The
opinion reads like apleato the legislature to fix thejurisdictional gap that allows caseslike
Gatlin to occur.

40. |d. Gatlin was decided in the summer of 2000 while the Act was still under con-
sideration in its various congressional committees.
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listed individuals for crimes punishable by imprisonment for more than
one year, just as though the conduct had occurred within the special mari-
time and territorial jurisdiction of the United States.*!

The scope of civilians covered by the Act is comprehensive, specifi-
cally including government contractors* and their dependents.*® The
jurisdictional loopholes allowing contractor personnel to escape prosecu-
tion arenow largely closed. The new Act intersectswith the UCM Jby pro-

41. Section 3261(a) of the Act statesthis application of this new jurisdiction by anal-
ogizing to the special maritime and territorial jurisdiction. “[W]hoever engagesin conduct
outside the United States that would constitute an offense punishable by imprisonment for
more than one year if the conduct had been engaged in within the special maritime and ter-
ritorial jurisdiction of the United States. . ..” 18 U.S.C. § 3261(a).

42. Section 3267(1) of the Act defines “employed by the Armed Forces outside the
United States’ as:

(A) employed as a civilian employee of the Department of Defense
(including anonappropriated fund instrumentality of the Department), as
a Department of Defense contractor (including a subcontractor at any
tier), or as an employee of a Department of Defense contractor (includ-
ing a subcontractor at any tier);

(B) present or residing outside the United Statesin connection with such
employment; and

(C) not anational of or ordinarily resident in the host nation.

Id. § 3267(1).
43. Section 3267(2) of the Act defines “ accompanying the Armed Forces outside the
United States’ as:

(A) adependent of—

(i) amember of the Armed Forces;

(ii) acivilian employee of the Department of Defense (includ-

ing a nonappropriated fund instrumentality of the Department); or

(iii) a Department of Defense contractor (including a subcon-
tractor at any tier) or an employee of aDepartment of Defense contractor
(including a subcontractor at any tier);
(B) residing with such member, civilian employee, contractor, or con-
tractor employee outside the United States; and
(C) not anational of or ordinarily resident in the host nation.

Id. § 3267(2).
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viding for concurrent jurisdiction* over persons subject to the UCMJ
when their co-accuseds are civilians.*

Il. International Law |ssues

In addition to bridging the jurisdictional gap that evolved between
federal criminal law and the UCMJ, the Military Extraterritorial Jurisdic-
tion Act of 2000 also interfaces significantly with the existing scheme of
international law. This article addresses this interface in three ways. by
scrutinizing the wording and import of the Act from a statutory construc-
tion perspective; by analyzing the Act under the applicable Geneva Con-
ventions and Protocols; and finally, by juxtaposing the Act on an existing
international agreement, the North Atlantic Treaty Organization’s Status of
Forces Agreement (NATO SOFA).

A. Statutory Analysis of the Act

Before the passage of the Act, only host nations had criminal jurisdic-
tion over many offenses committed in overseas areas by civilians accom-
panying the armed forces.“6 If the host nation neglected or deliberately

44, Section 3261(c) provides:

Nothing in this chapter may be construed to deprive a court-martial, mil-
itary commission, provost court, or other military tribunal of concurrent
jurisdiction with respect to offenders or offenses that by statute or by the
law of war may betried by acourt-martial, military commission, provost
court, or other military tribunal.

1d. § 3261(c).
45. Section 3261(d) of the Act reads:

No prosecution may be commenced against a member of the Armed
Forces subject to chapter 47 of title 10 (the Uniform Code of Military
Justice) under this section unless—

(2) such member ceases to be subject to such chapter, or

(2) an indictment or information charges that the member
committed the offense with one or more other defendants, at least one
of whom is not subject to such chapter.

Id. § 3261(d).
46. See DOD IG ReporT, supra note 5.
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declined to exercise its jurisdiction and to prosecute, then the offense
would go unpunished.*’

The Act addresses the issue of possible concurrent jurisdiction with a
foreign government with the following provision:

No prosecution may be commenced against a person under this
section if aforeign government, in accordance with jurisdiction
recognized by the United States, has prosecuted or is prosecuting
such person for the conduct constituting such offense, except
upon the approval of the Attorney General or the Deputy Attor-
ney General (or a person acting in either such capacity, which
function of approval may not be delegated).*®

The purpose of this provision is clear, and the intent of Congress
appears to be twofold. First, Congress intends to limit the use of the Act
only to situations that are not already addressed by an existing scheme of
criminal law. Where international agreements recognized by the United
States already provide for foreign criminal jurisdiction, and that jurisdic-
tion is exercised, then Congressis content to allow that existing scheme of
law, namely foreign law, to be applied. In arecently publicized case
involving adeadly stone throwing on a motorway by dependent teenagers
of American service members in Germany, German law was applied,
yielding sentences between seven years and eight-and-a-half years for the
three defendants.*® While these same criminal acts would now ostensibly
fall under the Military Extraterritorial Jurisdiction Act, Congress intends
to allow the foreign government to prosecute these cases, if it chooses. It
follows that if the foreign government were to decline prosecution for
some reason, then the United States could do so under the Act.

Second, Congress has expressed a desire to minimize situations
where dual prosecutions by the United States and a foreign government
might occur. Although the American legal doctrine of “double jeopardy” >°
does not apply where there are two separate sovereigns (for example, the

47. 1d.

48. 18 U.S.C. § 3261(b).

49. See generally Sone-Throwers Sent to Prison, AssociaTep Press, Dec. 23, 2000
(reporting on the facts, offenses, and sentencesin these cases prosecuted under German law
as attempted murder and endangering traffic), available at http://www.abcnews.go.com/
sections/world/DailyNews/germany001222.html.

50. The Fifth Amendment states, “nor shall any person be subject for the same
offence to be twice put in jeopardy of lifeor limb....” U.S. Const. amend. V.
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United States and Germany), Congress wants to avoid redundancy. By
vesting in the Attorney General and Deputy Attorney General the deci-
sional authority over any contemplated prosecutions,®> Congress intends
that the United States will not pursue concurrent or parallel prosecutions
except in the most extraordinary of circumstances, and with the very high-
est level of authorization.

Taken together, from an international law perspective, theimport of §
3261(b) isto have the Act fill the apparent jurisdictional gaps, but nothing
more, and certainly not to undo or supplant any part of the existing inter-
national law scheme. Thisisimportant from a constitutional law perspec-
tive, because the effect of aU.S. statute, even if merely intended as a stop-
gap measure, would be of equal legal effect on the United States as any
treaty currently in force.>?

TheMilitary Extraterritorial Jurisdiction Act is carefully drawn not to
upset existing jurisdictional schemes, including those provided by interna-
tional agreements. Itisequally cautiousin two other key areas: exercising
U.S. powers of arrest in an extraterritorial context,> and prescribing the
process for either removal of suspects to the United States or delivering
them to the foreign country.>* The thrust of the Act in these two areas
seems designed to assuage any potential concerns by foreign governments
that the United States plans to undermine host-nation jurisdiction. Rather
than offering a sweeping mandate for U.S. law enforcement to spirit sus-
pects out of the host country to face American justice, the Act isagain cau-
tious, deliberate, and intentionally deferential to the existing international
law and jurisdictional scheme.

Few issues are more sensitive than the exercise of criminal arrest
powers by one state within the territory of another.>® Indeed, the exclusive
exercise of police powerswithin one's own borders seemsto be at the very
essence of statehood. Without careful wording, the Act may well have had

51. 18 U.S.C. § 3261(b).

52. The “Supremacy Clause” provides, “[T]his Constitution, and the Laws of the
United States, which shall be made in Pursuance thereof; and al Treaties made, or which
shall be made, under the Authority of the United States, shall be the supremelaw of theland

..” U.S. Consr. art. VI.

53. 18 U.S.C. § 3262(a).

54. 1d. § 3263.

55. See generally United States v. Noriega, 746 F. Supp. 1506 (S.D. Fla. 1990)
(recounting the body of American case law regarding the extraterritorial exercise of arrest
and jurisdiction).
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the unintended consequence of undermining that basic sovereign power of
the nations that are hosting U.S. armed forces overseas. |nstead, the Act
thoughtfully dealswith the potentially volatileissues of arrest and confine-
ment as follows:

The Secretary of Defense may designate and authorize any per-
son serving in alaw enforcement position in the Department of
Defense to arrest, in accordance with applicable international
agreements, outside the United States any person . . . (who is
subject to jurisdiction of the Act) . . . if thereis probable cause to
believe such person violated (the Act).%6

On one hand, the statute broadly gives the Secretary of Defense the
power to designate and authorize its various law enforcement agencies to
arrest those United States civilians, including dependents, Department of
Defense employees, and contractor personnel, in an overseas environ-
ment.>” On the other hand, the Act constrains itself (and by implication,
the Secretary of Defense) in the exercise of that power by the words “in
accordance with applicable international agreements.”%8 With this one
critical qualification, the Act intentionally defers to treaties and interna-
tional agreements, which will require careful scrutiny before these powers
of arrest are attempted, much less exercised. This area is explored in
greater depth in Section 111.C, where this article looks at the potential
application of the Act under an existing international agreement.

The next issue the Act deals with is the concept of delivery of U.S.
citizensto the authorities of foreign countries for potential prosecution. If
and when the powers of arrest as described above are exercised, the Act
sets the conditions that are prescribed for transferring someone under
arrest to aforeign country. Section 3263 of the Act provides.

(a) Any person designated and authorized under section 3262(a)
may deliver a person described in section 3261(a) to the appro-
priate authorities of a foreign country in which such person is
alleged to have violated section 3261(a) if—
(1) appropriate authorities of that country request the deliv-
ery of the person to such country for trial for such conduct
as an offense under the laws of that country; and

56. 18 U.S.C. § 3262(a).
57. Id. § 3263(b).
58. Id. § 3262(a).
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(2) the delivery of such person to that country is authorized
by atreaty or other international agreement to which the
United Statesis a party.

(b) The Secretary of Defense, in consultation with the Secretary
of State, shall determine which officials of aforeign country con-
stitute appropriate authorities for purposes of this section.>®

Thus, the Act is purposefully deferential to existing international agree-
ments. Consistent with the overall statutory scheme discussed so far, the
wording of the Act is tailored not to break new ground, but merely to fill
unacceptable gaps.

Upon closer scrutiny, one can discern the subtle extension of greater
extraterritorial jurisdiction by the United States, logically at the expense of
aforeign power. For example, the Act providesthat those law enforcement
personnel designated by the Secretary of Defense to arrest U.S. civilians
covered by the Act may®° deliver those persons to foreign authority in the
specific circumstances that follow. The use of the word “may” instead of
“shall” is critical because this choice of words introduces the element of
discretion on the part of commanders exercising their disciplinary powers.
More importantly, it eliminates the notion of a statutory prescription—a
requirement to do acertain thing. Defenselaw enforcement personnel may
turn U.S. civiliansover to foreign countries; then again, they may not. This
discretion takes on even greater significance as the Act next describes the
conditional circumstances under which U.S. citizens “may” be deliv-
ered—"if” two conditions are met.

Thefirst condition under 8 3263(a)(1) isthat “ appropriate authorities’
of the foreign country must request delivery of aU.S. citizen (who is pre-
sumably then in the custody of aU.S. law enforcement agency under to the
arrest powers in the Act) for trial under the laws of that country.61 Under
§ 3263(b), the United States, through the offices of the Secretaries of
Defense and State, will determine just who is an appropriate authority.
Based on the discretion of the Secretaries, it follows that the United States

59. Id. § 3263.
60. Id.
61. Id.
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will also determine who is ot an appropriate authority. Thisimpliesasig-
nificant amount of latitude on the part of U.S. officials.

Thisfirst condition in 8 3263(a)(1) is followed by the important con-
junctive, “and,” %2 which combines it with the second condition found in §
3263(a)(2). Thisrequiresan existing international agreement, to which the
United States is a party, which authorizes the delivery of U.S. personnel.
Unless Congress contemplates the re-negotiation or clarification of scores
of international agreements, it stands to reason that this power must exist
and be exercised in the context of existing agreements. Arguably, there
cannot be very many existing international agreementsto which the United
States is a party that contemplate, much less specifically authorize, this
type of delivery. It follows that any such pre-existing authorization con-
tained in atreaty or status of forces agreement is applicable more by coin-
cidence or by analogy, rather than by the expressintent of the parties at the
time the international agreement was entered. But asthisarticlewill dem-
onstrate, the terms of existing agreements are sufficiently broad to sub-
sume this new arrest and delivery procedure without modification.
Therefore, the Act effectively servesits purpose to fill the gaps and fit into
the existing scheme of law.

To summarize, then, thisis the state of thelaw under § 3263: ifaU.S.
citizen covered by the Act violates the Act; and if he or sheis arrested by
an authorized Department of Defense law enforcement official for violat-
ing the Act; and if the foreign country where the offense occurred requests
hisor her delivery; and if therequester isfound to be an appropriate author-
ity; and an existing international agreement authorizes this delivery; then
the Department of Defense law enforcement official may deliver these cit-
izensto foreign control .63

This repeated use of the subjunctive in distilling this portion of the
Actisoffered for two analytical reasons. Thefirst isto give some comfort
to those U.S. citizens serving with the armed forces overseas who have
expressed concerns about the Act providing them with fewer protections
than they would receive under the domestic law if the offense had occurred

62. 1d.
63. Seeid.



2001] MEJA IMPLICATIONS FOR CONTRACTORS 108

in the United States.5* If they were already subject to host nation law, that
circumstance is largely unchanged, with the Act deferring to existing for-
eign jurisdiction where applicable. When U.S. law enforcement personnel
arrest U.S. citizens for violation of U.S. laws, however, it seems unlikely
the U.S. citizen will be summarily turned over to aforeign country. More-
over, this situation could work to the U.S. citizen's advantage, depending
on the crime alleged and the law of the host nation.

Second, this analysis of § 3263 demonstrates that this one section,
more so than any other, hasthe greatest potential for expansion of jurisdic-
tion by the United States. Conversely, it also has the greatest potential for
generating a situation of international tension based on encroachment, real
or perceived, into the jurisdiction and even the sovereignty of the host
nation, especially in situations where the host nation isinclined to exercise
itsprevioudly exclusivejurisdiction. Therationaleissimple, asthefollow-
ing exampleillustrates.

Using a hypothetical that is somewhat derivative of Averette,®> sup-
pose a contractor employee is arrested by Department of Defense law
enforcement personnel for larceny of large quantities of government bat-
teries. Suppose further that this same contractor is selling these batteries
on the black market® of the local economy, or worse, clandestinely selling
them to insurgents fighting against the host nation, thereby violating host
nation law. Given a state of domestic affairs that requiresa U.S. presence
to assist the host nation in the first place, it stands to reason that U.S. law
enforcement personnel would be able to move more quickly to investigate
and make the arrest. Thisis even more probable since the host nation law
enforcement personnel would be occupied working against the insurgency,
and the contractor would likely spend most of his time in the U.S. base
camp. Oncein U.S. physical custody, it is difficult to imagine a circum-
stance where the United States would then turn over the citizen for foreign
trial, particularly if that citizen had already been repatriated back to the

64. See eg., H.R 3380 Hearing, supranote 7. Inaprepared statement, the Overseas
Federation of Teachers, American Federation of Teachers, AFL-CIO, opposed the Act on
the bases that “ host nation law has worked very well” and that the Act cannot be supported
because it does not afford overseas teachers “the same balance of rights and protections as
their domestic counterparts.” Id.

65. 19 C.M.A. 363 (1970).

66. See generally Georce S. PruGH, Law AT WAR: VIETNAM 1964-1973, at 108-10
(1975) (discussing jurisdiction over civilians, identifying black marketeering and currency
manipulation as major concernsin Vietnam, and documenting Averette as one of four civil-
ianstried by courts-martial during the war).
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United States. Suppose further that the American concern was the larceny
itself, whereas the host nation concern was an act of treason, punishable by
death under host nation law. Whether an international agreement exists
that specifically provides for this circumstance is an important consider-
ation, but there still are domestic political realitiesthat may well make this
“delivery” of the U.S. citizen to the host nation politically untenablefor the
United States.%”

B. Analysis Under the Geneva Conventions and Protocols

Besides the wording and potential impact of the Act itself, additional
analysisisrequired to place the Act into the actual context in which it will
operate—international agreements. The most common agreements
include treaties of the United States, status of forces agreements negotiated
with countries hosting U.S. armed forces overseas, and any customary
international law that is binding on the United States.

Since the focus is on civilian contractors serving with the armed
forces overseas, in either a garrison or operational environment, it is
important to remember the essential reason for their hiring. Asisnow fully
incorporated and reinforced in joint doctrine,% civilian contractors func-
tion as an “ effective force multiplier.”® This meansthey are hired to pro-
vide services that will free a “trigger-puller” to fight, or they provide
technical expertise to the force, thereby assisting the force in waging war
or enforcing peace.

From an international law perspective, there is an intellectual incon-
sistency here between status as a “civilian” and service as a “force multi-
plier.” Thisis uniquely the case for contractors, whose predecessors in
Machiavelli’s day were the supposed evil profiteers of war,’® and who

67. Seegenerally Soiis, supra note 27, at 99.

68. See generally JoiNT CHiers oF STAFF, JoINT Pus. 1-06, JoINT TAcTICS, TECHNIQUES,
AND PrOCEDURES FOR FINANCIAL MANAGEMENT DURING JOINT OPERATIONS G-1 (22 Dec. 1999)
(identifying contingency contracting as an effective force multiplier); JoiNnT CHIEFS OF
Starr, JoINT PuB. 5-00.2, JoINT TAsk Force PLANNING GuiDANCE AND Procebures VI11-11 (13
Jan. 1999) [hereinafter Joint Pue 5-00.2] (discussing the importance of an effective con-
tracting support plan as an essentia tool to a Joint Task Force Commander); JoiNT CHIEFS
oF STAFF, JoINT PuB. 4-0, DocTRINE FOR LoaisTic SuppoRT oF JoINT OperaTIONS ch. V (6 Apr.
2000) [hereinafter JoinT Pu 4-0] (identifying the capabilities and discussing the employ-
ment of various types of contractor support).

69. Joint Pus 5-00.2, supra note 68, at V111-11.

70. MACHIAVELLI, Supra note 2, at 15.
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today obviously maketheir living supporting the operations of the military.
Furthermore, for contractors, this incongruity is even more conspicuous
when compared to any other civilians accompanying theforce abroad. The
status of a dependent spouse, a Department of Defense schoolteacher, or
an Army-Air Force Exchange Service store manager accompanying the
force’ isfairly innocuous. But can the same be said for the contractor pro-
viding technical support to maximize operational capabilities or freeing a
soldier to fight on a one-for-one basis?

For this analysis, it makes sense to start with a broad historical over-
view, followed by a focused examination of the current international law
status of a contractor employee in an operational or contingency environ-
ment. The article begins this analysis with two critical issues in interna-
tional law applicable to contractors that are not affected by the Act—their
civilian status and their treatment if captured. The article then deals with
the significant provisions of status of forces agreementsin light of the new
Act.

Following the massive destruction and suffering caused to civilian
populations during World War 1, the 1949 Geneva Conventions addressed
the protection of non-combatants generally. Potentially affecting theissue
of contractors aretwo key groups covered by the Conventions—civilians’
and prisonersof war.”® Unfortunately, while providing protectionsto civil-
ians, the 1949 Conventions never actually defined a “civilian.” The lack
of a definition was obviously problematic, so the 1977 Protocols™ to the
1949 Geneva Conventions sought to provide one. Unfortunately, the Pro-
tocols defined “civilian” by describing whom they were not—such as
members of armed forces or organized militias’>—as opposed to making
an affirmative statement or definition of whom they are.”

Having supplied this definition-by-negation, the Protocols then pro-
vide a civilian with scores of protections; however, these protections are

71. Like the contractor employee, all three of these described personnel, while
accompanying the force overseas, are also now subject to the jurisdiction of the United
States under the Act. 18 U.S.C. § 3261 (2000).

72. Geneva Convention Relative to the Protection of Civilian Persons in Time of
War, Aug. 12, 1949, 6 U.S.T. 3516, 75 U.N.T.S. 287.

73. Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12,
1949, 6 U.S.T. 3316, 75 U.N.T.S. 135 [hereinafter GPW].

74. Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating
to the Protection of Victims of International Armed Conflicts, Dec. 12, 1977, art. 1, 1125
U.N.T.S. 3 [hereinafter Protocol 1].

75. Seeid. art. 43.

76. Seeid. art. 50.
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conditional, based on the actions of the person and applying “unless and
for such time asthey take adirect part in hostilities.” ”” Should the civilian
briefly take a direct part in the hostilities, then cease to do so, the protec-
tions they receive are in turn applicable or not, based on their conduct.
Importantly, the Protocols do not further define what is meant by the word
“direct,” nor do they provide examples, although the official commentary
to the Protocols does offer what amounts to a“ causing actual harm” stan-
dard.’®

By contrast, Common Article 3 to the Geneva Conventions does not
use the term “direct” and instead introduces the concept of taking an
“active” part in the hostilities.”® Particularly with contractors supporting
the force, this may be an area of concern and possibly contention, because
it tiesdirectly into important law of war issues regarding targeting and the
requirement of distinction in targeting.2 One can readily imagine a mili-
tary rear area activity such as a mess hall being targeted during a state of
hostilities. Whileit is of questionable tactical value asamess hall, it does
present alarge concentration of enemy troops at certain times of day, and
it functionsto sustain the fighting power of theforce. Thefact thatitisrun
exclusively by contractor employees certainly blursthe line between com-
batants and noncombatants and makes targeting increasingly complex. It
is instructive that, for the limited purpose of assessing the risk of direct
attack on U.S. civilians accompanying the force (such as contractor
employees), the Department of Defense Law of War Working Group has
used the term “active” as found in Common Article 3.81

The next significant international law issue isthe status of contractors
in the event an opposing force captures them during international armed
conflict. Prisoner of war statusissignificant, becausethose who rateit typ-
ically enjoy special protections, such as combatant immunity from prose-
cution for warlike acts.®? Just as importantly, they are not treated as

77. Seeid. art. 51.

78. YvEs SaNDoz, COMMENTARY ON THE ADDITIONAL ProTocoLS oF 8 JUNE 1977 To THE
GeNevA CoNVENTIONS oF 12 Aucust 1949, at 619 (1987).

79. Common Article 3 provides that “ persons taking no active part in the hostilities
...shdl ... betreated humanely.” GPW, supra note 73, art. 3.

80. Protocol I, supra note 74, art. 51.

81. E-mail from Mr. W. Hays Parks, Office of the Judge Advocate General, U.S.
Army, to Captain Jeanne Meyer, United States Air Force, Professor of International and
Operational Law, The Judge Advocate General’s School, U.S. Army (23 Aug. 2000) (on
file with author).

82. GPW, supra note 73, art. 85.
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ordinary criminals under capturing nation law.®3 Prisoner of war statusis
accorded to “[p]ersons who accompany the armed forces without actually
being members thereof, such as.. . . supply contractors [and] members of
labour units. . . provided they have received authorization, from the armed
forces which they accompany, who shall provide them for that purpose
with an identity card.”® Thus, contractor personnel clearly are covered.
Again we see the paradox inherent in the status of contractor employees
supporting the force—they are ostensibly non-combatants, yet they are to
be afforded the protections of a prisoner of war. Whilethis statusis amat-
ter of international law, numerous practical questions persist, as the lines
have predictably begun to blur further between contractor support and tra-
ditional soldierly functionsin the prosecution of U.S. foreign policy over-
sea385

To ensure proper treatment should they be captured, the issuance of
identification cards is a significant matter affecting contractors. |dentifi-
cation cards also are addressed in the Geneva Convention regarding pris-
oners of war, which providesin part: “Each party to aconflict is required
to furnish the persons under its jurisdiction who are liable to become pris-
oners of war, with an identity card showing the owner’s surname, first
names, rank, army, regimental, personal or serial number or equivalent
information, and date of birth.”8 Contractor personnel in adeployed envi-
ronment clearly are persons under U.S. jurisdiction who may indeed
become prisoners of war.

To preserve their proper treatment, the importance of issuing a
Geneva Convention identification card to all authorized contractor person-
ne in the theater cannot be overemphasized. The Department of Defense
has specific guidelines requiring the issuance of identification cards to
civilian personnel accompanying the armed forces in combat or contin-
gency areas who are at risk of capture or detention.®” These guidelines
specifically provide for equivalency grading of contractor representatives,
assigning them Geneva Convention categories based on their standing in

83. Id. art. 82.

84. Id. art. 4.A.(4).

85. See generally Lieutenant Colonel Lourdes A. Castillo, Waging War With Civil-
ians: Asking the Unanswered Questions, Air CHron, 2000 (discussing numerous short- and
long-term issues regarding increased contractor support to military operations), available
at htttp://www.airpower.maxwell.af.mil/airchronicles/apj/apj00/fal 00/castillo.htm.

86. GPW, supra note 73, art. 17.

87. U.S. DeP' T oF DeFeNSE, INsTR. 1000.1, IDENTITY CARDS REQUIRED BY THE GENEVA
ConvenTions (30 Jan. 1974) (C2, 5 June 1991).
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their profession, aligned to the categories of company grade through flag
grade officers.®8 Predictably, the importance of identification card issu-
ance is reinforced in joint doctrine as well.8® Ultimately, the Military
Extraterritorial Jurisdiction Act of 2000 does not immediately affect or
conflict with these fundamental portions of international law dealing with
civilian contractors and prisoner of war status.

C. Analysis Under The NATO SOFA

The context where the Act will most often be applied under interna-
tional law will bewithin the fabric of an existing status of forces agreement
(SOFA) with ahost nation overseas. In situations where the United States
does not have a SOFA or other diplomatic agreement, the Act will be
applied as the United States decides to apply it, because the Act’s require-
ment to operate in the context of existing international agreements® would
be rendered a nullity. For specific analysis, this article uses the NATO
SOFA as an example.%!

Beginning with Reid®?in 1957, U.S. courts, ininterpreting the overall
criminal law scheme, have consistently recognized the interplay between
the exercise of criminal jurisdiction by the United States and the terms and
conditions of treaties such as SOFAs.% These courts have also been care-
ful to reaffirm the notion that treaties are only valid to the extent that they
pass congtitutional muster.%*

Despite the fact that Reid and its progeny effectively eiminated the
exercise of court-martia jurisdiction over civilians, theimportance of con-
sidering the impact of a SOFA in the context of an extraterritorial prosecu-
tion continues today. Just last year, in deciding the Gatlin case on the eve
of the Act’s passage, the Second Circuit Court of Appeals carefully ana-
lyzed the thrust and jurisdictional coverage of the NATO SOFA in deter-
mining that Gatlin was neither subject to the military law of the United
States nor was he covered by any U.S. jurisdiction pursuant to the SOFA.%

88. Id.

89. See JoinT Pus. 4-0, supra note 68.

90. See 18 U.S.C. § 3262(a) (2000).

91. Agreement Between the Partiesto the North Atlantic Treaty Regarding the Status
of Forces, June 19, 1951, 4 U.S.T. 1792, 199 U.N.T.S. 67 [hereinafter NATO SOFA].

92. 354 U.S. 1(1957).

93. Id. at 15.

9. Seeid.
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The NATO SOFA contains a critical definition of contractor person-
nel:

(b) “civilian component” means the civilian personnel accompa:
nying aforce of a Contracting Party® who are in the employ of
an armed service of that Contracting Party, and who are not state-
less persons, nor nationals of any State which is not aParty to the
North Atlantic Treaty, nor nationals of, nor ordinarily resident in,
the State in which the force is located.®’

From thisdefinition, aU.S. citizen working as adefense contractor provid-
ing servicesto the U.S. component of aNATO force overseasis a member
of the “civilian component” and entitled to SOFA status under the treaty.
Other alternatives are counterintuitive and untenable, such as defining
these persons as tourists, resident aliens, or businessmen unconnected to
the military operation.®® It follows that the sending state, in this case the
United States, must take whatever administrative measures are necessary
to ensurethat the proper SOFA -status credential s are aff orded to contractor
personnel brought into foreign countries with which the United States has
a SOFA.

Article VII of the NATO SOFA addresses jurisdiction in specific
detail, with the following provisions directly applicable to contractor
employees belonging to the “ civilian component” as defined above:

1(b). [T]he authorities of the receiving State shall have jurisdic-
tion over the. . . civilian component . . . with respect to offenses
committed within the territory of the receiving State and punish-
able by the law of that State.

2(b). [T]he members of the receiving State shall have the right
to exercise exclusive jurisdiction over . . . civilian components .
. . with respect to offenses, including offenses relating to the

95. 216 F.3d 207 (2d. Cir. 2000).

96. See NATO SOFA, supra note 91. The term “Contracting Party” itself is not
defined in the NATO SOFA, but isused to refer to the members and signatoriesto thetreaty
organization. The use of theword “ contracting” is an unintentional coincidencein an arti-
cle focusing on personnel providing services based on contracts with the Department of
Defense.

97. Id. art. 1.1.(b).

98. SeeReid, 354 U.S. at 15.
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security of that State, punishable by itslaw but not by the law of
the sending State.

3. In cases where theright to exercise jurisdiction is concurrent
. .. military authorities of the sending State shall have the pri-
mary right to exercisejurisdiction over amember of ... acivilian
component inrelation to . . . offenses solely against the property
or security of that State, or offenses solely against the person or
property of another member of the force or civilian component

of that State. . . ; in the case of any other offense the authorities
of the receiving State shall have the primary right to exercise
jurisdiction.®

In this multi-layered jurisdictional scheme, the nature and type of the
offense, where it is committed, and who or what entity it is committed
against are critical in determining which nation is entitled to exercise pri-
mary jurisdictionor any jurisdictionat all. Congressclearly did not intend
to upset this current scheme under the Extraterritorial Jurisdiction Act, but
rather filled in the gap left by the elimination of court-martial jurisdiction
over civilians.19 The Act seamlessly fits this scheme. The receiving
NATO state enjoysexclusivejurisdiction for offenses against that state and
for any offense covered by itslaw but not by United States law, along with
any violation of the security of that state, such as spying. Additionally, the
receiving state enjoys concurrent jurisdiction over al offenses committed
initsterritory and covered by itslawsin all cases except where the offense
issolely an American-on-American crime or matter of United States secu-
rity.

The terms in the NATO SOFA covering arrest again fit seamlessly
with the scheme governing arrest and commitment in § 3262 of the Act.
The complete terms of arrest and delivery arelaid out in paragraph 5 of the
NATO SOFA:

(d) The authorities of the receiving and sending States shall
assist each other in the arrest of members of a force or civilian
component or their dependents in the territory of the receiving
State and in handing them over to the authority which isto exer-
cise jurisdiction in accordance with the above provisions.

99. NATO SOFA, supra note 91, art. VII.
100. 18 U.S.C. § 3263 (2000).
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(b) The authorities of the receiving State shall notify promptly
the military authorities of the sending State of the arrest of any
member of aforce or civilian component or a dependent.

(c) The custody of an accused member of aforce or civilian com-
ponent over whom the receiving State is to exercise jurisdiction
shall, if heisin the hands of the sending State, remain with that
State until he is charged by the receiving State.101

Asdiscussed earlier, the Act specifically statesthat arrest and confinement
will be handled “in accordance with applicable international agree-
ments.” 192 Section 3263(a)(1) of the Act provides for delivery of arrested
U.S. citizens when they are charged with offenses under the laws of the
host nation where an international agreement to which the United Statesis
a party specifically authorizes delivery.1% When applied to the NATO
SOFA, for example, the Act’s provisions on arrest and delivery, 88 3262
and 3263, dovetail perfectly with paragraph 5 of the NATO SOFA.

Double jeopardy concerns also arise under the Act and the NATO
SOFA 104 As discussed earlier, the protection against double jeopardy
does not apply when separate sovereigns, each with lawful jurisdiction
over an offense or a person, seek to prosecute. In crafting the Act, Con-
gress ostensibly intended simply to fill existing gaps in criminal jurisdic-
tion over Americans overseas. In doing so, however, it specifically left
open the possibility of atrial of a U.S. citizen by the United States, not-
withstanding a parallel prosecution of the same citizen by a foreign gov-
ernment.1% Congress vested the authority to authorize such a prosecution
in the very highest law enforcement authorities in the United States.

In examining the overall statutory scheme of the Act, it is essential to
comparethis possibility of parallel prosecution to an existing international
agreement such asthe NATO SOFA. While not specifically addressing the
American legal theory of double jeopardy, the NATO SOFA does address
the exercise of disciplinary prerogatives by more than one state.

8. Where an accused has been tried in accordance with the pro-
visions of this Article by the authorities of one Contracting Party
and has been acquitted, or has been convicted and is serving, or

101. NATO SOFA, supra note 91, para. 5.

102. 18U.S.C. § 3263.

103. 1d. § 3263(a)(1).

104. See supra note 50 and accompanying text.
105. See supra note 48 and accompanying text.
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has served, his sentence or has been pardoned, he may not be
tried again for the same offense within the same territory by the
authorities of another Contracting Party. However, nothing in
this paragraph shall prevent the military authorities of the send-
ing State from trying a member of its force for any violation of
rules of discipline arising from an act or omission which consti-
tuted an offense for which he was tried by the authorities of
another Contracting Party.106

This provision presents several pointsfor analysis. Thefirst sentence
of the paragraph seems to provide a conditional double jeopardy type of
protection, stating that the accused cannot be twice tried for the same
offense.’%” The prohibition applies, however, only “within the same terri-
tory by the authorities of another Contracting Party.” 1% This |leaves open
numerous other possibilities. Read as awhole, this paragraph stands for
the notion that each state will get one opportunity—at most—to try an
accused. In addition, the second sentence in the paragraph, which specif-
ically allows for military discipline over the force, isinapplicable to civil-
ians accompanying the force. This is evident because the NATO SOFA
essentially limits the definition of “members of the force” to include only
military personnel.1%®

From the preceding, the Act clearly provides for the exceptional pos-
sibility of adistinct U.S. prosecution, and the NATO SOFA does nhot pre-
vent such an exercise of jurisdiction by a sending state. The NATO SOFA
merely provides that such a second trial, except for trials of military per-
sonnel, may not occur in the territory of the state first exercising itsjuris-
diction under the multi-layered scheme in the NATO SOFA. Because the
Act provides for the removal of American citizens back to the United
States for prosecution, it does not hinder a parallel or subsequent prosecu-
tion in the United States for the same offense. The previous hypothetical,
loosely based on Averette, illustrates this point.

Theinterplay of the Act and the NATO SOFA would make it entirely
possiblefor a contractor employee, charged with larceny and black marke-
teering of government batteries overseas, to be tried by the host nation
under the NATO SOFA or some other international agreement. After com-

106. NATO SOFA, supra note 91, art. VI1.8.
107. 1d.
108. Id.
109. Id.
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pleting his sentence, the employee could be returned to the United States
to betried in federal court under the Act, assuming any applicable statute
of limitations did not toll while he was serving his sentence overseas.

Taken together, the new Act and the existing scheme of international
law based on treaties and international agreements provide a comprehen-
sive process for the trial of civilians accompanying the force overseas.
This imparts a multi-layered jurisdictional approach. Under the new
scheme, the gaps created by the non-exercise of jurisdiction by a foreign
state are filled by an expansion of the applicability of U.S. laws, giving
them extraterritorial effect. Important safeguards under the Geneva Con-
ventions and Protocols dealing with the status of civilians—as both civil-
ians, generally, and as potential prisoners of war, specifically—remain
unaffected by the Act. Finally, international agreements such asthe NATO
SOFA square neatly with the Act without further modification. Together,
they provide both the sending and receiving states with the ability to pro-
tect their national interests through the exercise of criminal jurisdiction
over these persons in accordance with prescribed procedures.

IV. Contract Law Analysis and Proposals

Throughout this discussion of the Military Extraterritorial Jurisdic-
tion Act of 2000, the focus has been on analyzing the Act with special
emphasis on one particular group of civilians accompanying the force
overseas—contractor employees. Up to this point, this article demon-
strated how a progression of judicial decisions removed civilians in gen-
eral from the criminal jurisdiction of courts-martial, and then applied that
same legal conclusion to civilians who happen to be contractors.1° Sub-
sequent cases further narrowed the court-martial jurisdiction over civilians
to declared wars only.'*? Finally, this article studied the effects of the Act
under various aspects of international law and agreements. Remaining,
however, isadiscussion of theinterplay between contract law and criminal
statutes having international law implications.

Thisinterplay has more dimensionsto it than just the newfound abil-
ity to pursue an occasional criminal prosecution of a contractor who com-
mits a crime overseas. Theincreasing use of contractor support is not just

110. See Grisham v. Hagan, 361 U.S. 278 (1960); McElroy v. Guagliardo 361 U.S.
281 (1960).
111. SeeUnited Statesv. Averette, 41 C.M.R. 393 (1970).
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to provide expertise for particular weapons systems, but rather to perform
a variety of garrison support services that in turn frees soldiers to fight.
This amounts to an apparent one-for-one swap of soldiers and contractors.
Current joint doctrine further acknowledges the importance of an effective
contracting support plan covering the spectrum of commercially available
services, including construction and the broad range of base camp or gar-
rison services under the general category of “logistics,” as part of a com-
mander’s overall force logistics plan.?

From a command and control perspective, however, contractors are
not commanded or led as are soldiers. When contractor personnel perform
soldierly functions, thereisnot area one-for-one swap. A significant dis-
crepancy remains between the concepts of “command” and “contract” that
may be unnecessary or unacceptable, but at a minimum, must be
addressed. The new Act provides an opportunity and impetus to do just
that.

A. Contractor Discipline

The Act first must be considered in the overall context of an issue that
often confounds commanders in both a deployed and garrison overseas
environment—contractor discipline and itsimpact on mission accomplish-
ment. In many respects, the very notion of “contractor discipling” presents
a paradox. On the one hand is the idea of a contract, which is strictly a
commercial transaction where the government enters a financial relation-
ship with another party in order to obtain products or services on certain
terms. 113 Discipline, conversely, is commonly thought of as “correction;
chastisement; punishment inflicted by way of correction and training.” 114

The contract relationship lends itself to various remedies, normally
financial or performance-based in nature, if a party does not honor or per-
form its part of the bargain. Discipline, however, creates a relationship
between a senior and a subordinate where the senior ensures that his or her
will prevails by the threat of punishing the subordinate. Because the
UCMJ does not apply to contractor employees (except potentially in a
declared war), and because the Act addresses only civilian criminal stat-

112. See JoinT PuB. 5-00.2, supra note 68, at VII1-11 (“When properly used, con-
tracting is another essential tool of the CJTF in support of the mission.”).

113. See generally GENERAL Servs. ADMIN ET AL., FEDERAL AcquisiTioN Rec. pt. 2
(June 1997) [hereinafter FAR].

114. THe CompacT OxForp EncLisH DicTioNARY 442 (2d ed. 1998).
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utes, it appearsthereisno relationship that could result in “ discipline” over
acontractor. Clearly, the options that the government has to ensure proper
performance by contractors do not include any actual ability to punish
individual contractor employees.

There is an existing scheme of control, however, based on contract
terms and parameters of performance. Contractors enter an overseas the-
ater expected to perform certain necessary or technical duties under the
termsof their contracts. They may well have specialized skillsor expertise
that are not resident in the U.S. military, and which may prove essential to
the operational commanders. Despite the command's aspirations to the
contrary, however, contractors are not subject to the overall military disci-
plinary scheme that commanders may envision for their forces.'’®> The
contract relationship is based on performance, which leaves supervision to
superior civilian employees within the contractors organizations.'*® The
fact that they may be under contract to provide services or perform skills
does not trangate into a command relationship over contractors. Even
with the advent of the Act, commanders must till rely on the contracting
officer to directly enforce contractor discipline.t'’

The overseas operational or garrison environment calls for force dis-
cipline and predictable, unambiguous, unified command relationships.
Ostensibly, in an overseas contingency mission, the commander is “in
command” of all assets within his force. Nevertheless, the reality with
contractor employees is quite different. In fact, current doctrine defers
completely to the terms of the contract, perhaps at the expense of the oper-
ational prerogatives of the commander.!'8

115. But see U.S. DeP'T oF ArRmMY, Pam. 715-16, ConTRACTOR DEPLOYMENT GUIDE 1
(27 Feb. 1998) (“ Contractor employeeswill be expected to adhere to al guidance and obey
all instructions and general ordersissued by the Theater Commander or hisher representa-
tive.”).

116. See id. “Supervision of contractor personnel is generaly performed by the
respective contractor. A contracting officer’s representative (COR) acting within the limits
of the authority delegated by the contracting officer, may provide guidance to the contractor
regarding contractor employee performance.” |d.

117. See JoinT PuB. 4-0, supra note 68, at V-8 (stating that contractor employees are
disciplined by their employers by the terms of their employment, and that commanders
have no pena authority over either contractor performance or misconduct).

118. Seeid. (“Commanders have no penal authority to compel contractor personnel
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Thelinchpin to thiswhol e process—indeed the link between the com-
mander and the contractor employee—is the contracting officer, the only
person with the ability to bind the government.*'® The contracting
officer’sauthority includes not only entering into contracts, but also autho-
rizing modifications to existing contracts. As such, he (and any duly
appointed representative) is the only member of the command with the
contractual ability to require or prohibit conduct by contractor employees,
subject to the terms of the contract.

Theimportance of the contracting officer in adeployed overseas envi-
ronment cannot be overemphasized. A consistent theme arises from the
debriefs after recent U.S. overseas operations, as typified by this lesson
learned in Somalia: “[A]s had been the case with Desert Storm, there was
an urgent need to have contracting officers on site early—and with author-
ity sufficient to the monumental tasks of arranging for supplies and ser-
vices...."1%

Contracting officers must be present in the theater to ensure that vita
services are performed and, where necessary, to enforce contractor disci-
pline. Otherwise, the commander ismissing avital link in the supervisory
chain over a potentially significant portion of his own assets. The opera-
tional importance of contracting officerstakes on even greater significance

118. (continued) to perform their duties or to punish any acts of misconduct.”); U.S.
Der'T oF ArRMY, REG. 715-9, CoNTRACTORS ACCOMPANYING THE Force 14 (29 Oct. 1999)
(“Similar to the military chain of command, command and control of commercial support
service personnel will be defined by the terms and conditions of the contract . . . . [T]he
cognizant contracting officer is the only government official with the authority to increase,
decrease, or materially alter a contract’s scope of work.”); U.S. DeP'T oF ArRmy, Pam. 715-
16, ConTrRACTOR DEPLOYMENT GuiDE 1 (27 Feb. 1998) (“While the government does not
directly command and control contractor employees, key performance requirements should
be reflected in the contract.”); INT'L AND OPERATIONAL LAw DEP'T, THE JUDGE ADVOCATE
GENERAL’s ScHooL, U.S. Army, JA 422, OperaTiONAL LAw HaNDBOOK, ch. 8, para. 4 (2001)
(“For contractor employees command and control istied to the terms and conditions of the
government contract. Contractor employees are not under the direct supervision of military
personnd in the chain of command.”).

119. Seegenerally Fed. Crop Ins. Corp. v. Merrill, 332 U.S. 380 (1947) (holding that
the government may only be bound by government agents acting within their actual author-
ity to contract). For recent developments concerning Merrill and its progeny, see Chiarella
et a., supra note 12, at 1-4.

120. KeENNETH ALLARD, SoMALIA OPeraTIONS.  LEssons Learnep 52 (Nationd
Defense University Press, n.d.).
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when one considers the supervisory-type role they play in enforcing con-
tractor discipline.

The commander’s inability to enter contracts personaly or to disci-
pline contractorsisfirmly establishedin all current doctrine.’?t Onewould
conclude from this doctrine that the contracting officer alone hasthe ability
to discipline contractors and that the commander is virtually powerless;
however, this doctrinal surrender of commanders' authority over contrac-
tors supporting their forcesin the field goes too far and must be reconsid-
ered. The inconsistency is clear. On the one hand, doctrine urges
operational commandersto rely on contractor support and to work contrac-
tors into the force mix to the maximum extent possible.’??2 On the other
hand, doctrine tells commanders they have no supervisory or disciplinary
control whatsoever over these contractors.*?3

The dynamics of the modern battlefield are too complex to have sep-
arate and inconsistent relationships between some members of the force
vis-a-visothers. Current doctrine regarding the relationship between com-
manders and contractor members of the force also presents a challenge to
the principle of unity of command, as the contractors are not in the chain
of command. Takentoitslogical extreme, thismay well prove detrimental
to the success of the mission. To date, the United States has been able to
employ successfully contractors for garrison, commercial-type servicesin
places like Bosnia. This success, however, has been in secure environ-
ments where base camps have not been attacked or targeted by credible
threats. Where such threats are present, the corresponding need to disci-
pline contractors will likely increase.

While contracting officers, by design, exerciseindependence and dis-
cretion in the performance of their duties, they also belong in a chain of
command or supervisory chain. In adeployed environment, the contract-
ing officer is responsible to the theater commander in a direct supervisory
relationship.’** Thetheater commander’s operational control over civilian
employees of the Department of Defense—such as a civilian contracting

121. Seesupra notes 116-18.

122. U.S. DeP'T. oF DereENSE, INSTR. 3020.37, CoNTINUATION OF EssentiaL DOD Con-
TRACTOR SeRVICES DURING CRisEs 2 (26 Jan.1996) [hereinafter DODI 3020.37]. “It is DoD
policy that . . . the DoD components shall rely on the most effective mix of the Total Force,
cost and other factors considered, including Active, Reserve, civilian, host-nation, and con-
tract resources necessary to fulfill assigned peacetime and wartime missions.” Id.

123. See supra notes 117-18.
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officer—is an important component of the overall contingency planning of
the United States.1?

With the advent of the Act, the time has cometo reassessthissituation
and the overdl issue of command relationships with contractors. |f con-
tractors are going to supplant troops, it stands to reason that acommand or
supervisory relationship should exist that allows contractors to be con-
trolled in a manner more akin to troops. This must involve a more direct
relationship between the commander and the contracting officer in super-
vising or potentialy disciplining contractor personnel. This article does
not advocate replacing contracting officers' judgment or discretion with
their commanders'; however, the current state of that relationship disen-
franchises the commander’s role unnecessarily.

The closest the United States has come to creating a traditional mili-
tary relationship with contractors comes from asingle, key Department of
Defense Instruction.’® This instruction seeks to institutionalize policies
and procedures to ensure uninterrupted contractor support to theforcein a
crisis situation at home or abroad. The instruction is largely focused on
including appropriate language in contracting documentsto ensure contin-
ued performance.*?” In so doing, this instruction also takes a realistic but
fatalistic approach to ensuring contractor support. It tasks Department of
Defense activitiesto “[p]repare acontingency plan for obtaining the essen-
tial services from other sources if the contractor does not perform in acri-
sis” 128

In the final analysis, it must be conceded that even the most flexible
and carefully drafted contract ultimately may not be fully or adequately
performed, leaving a financial penalty of some kind as the only available
remedy. Accordingly, itistimeto take down the “white flag” that existsin
current doctrine and procedures, which gives an exaggerated sense of sur-
render of a commander’s prerogatives to the nuances of a commercial

124. See generally U.S. Der'1. oF Derensg, INsTR. 1400.31, DOD CiviLian WoRrk
Force CoNTINGENCY PLANNING AND ExecuTion, at 3 (28 Apr. 1995). “Asan integral part of
thetotal force...the deployed civilian work force shall be under Unified Combatant Com-
mander operational control when employed in or deployed to theaters of operations. . . .”
Id. Of course, where the contracting officer is aservice member, the command relationship
isclear.

125, 1d.

126. DODI 3020.37, supra note 122.

127. 1d.

128. I1d.
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transaction. The commander’s operational control of the contracting
officer in a deployed environment should be clear and immediate, and the
commander should not be as far removed as current doctrine makes him.

B. Commander’s Discretion and the Act

Earlier, inthediscussion of the Act from an international law perspec-
tive, theissues of arrest and delivery were considered at some length. That
discussion focused on the potential for much greater discretion by the
United States when it comes to delivery of American citizens to foreign
nations. This section will discussthe contract law implications of arrest of
U.S. contractor employees by Department of Defense law enforcement
personnel.

While filling several gaps, the Act does not expand court-martial
jurisdiction over civilians.?® Military commanders, however, are reintro-
duced into the criminal justice process regarding civilians in overseas
areas, perhaps in a very significant way. With the powers of arrest now
vested in designated Department of Defense law enforcement agencies, the
Actinsinuates additional authority in military commanders. Therationale
is simple—military commanders “own” those law enforcement assets
because commanders exercise command and control over the law enforce-
ment assets of their commands. This includes the newfound powers of
arrest of civilians accompanying the force, under the Act.'* Theimplica-
tions of this authority are complex and as yet unknown.

Where there is command, however, there is always a considerable
amount of discretion. This precept may be explored using the Averette
hypothetical. Suppose the hypothetical contractor is once again stealing
quantities of government batteries and selling them on the black market.
Suppose further that the host country either cannot or will not exercise any
jurisdiction over the offense. Assume further that the offense is covered
by U.S. law!3! and iswithin the jurisdictional ambit of the Act, leaving the
contractor’s offense strictly a matter of U.S. concern.

129. See 18 U.S.C. § 3263 (2000).
130. Id.
131. Seeid. §641.
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In the United States, police make decisions to arrest, and prosecutors
decide whether to pursue casesin court. But in awartime or contingency
scenario, the police belong to the commander, who may or may not find
the offense worthy of prosecution. In assessing the alleged transgressions
of either acivilian contractor or amilitary member, the commander weighs
the relative importance of keeping that person engaged in his mission.
Clearly, acommander’s concerns and priorities are different from those of
local police or local district attorneys.

Suppose that the hypothetical contractor, when he isn't stealing bat-
teries, isthe only member of the task force with a specialized skill—a skill
the commander absolutely requires to execute his mission. For example,
perhaps the contractor programs and repairs guidance systems on “ smart”
munitions. Presume that he is one of five people in the world with this
expertise, that no one else in the mission can do this, and that the skill is
operationally necessary. What does the commander do? Does he autho-
rize hismilitary policeto arrest the contractor pursuant to the Act, possibly
repatriating him to the United States and jeopardizing the mission? Or
does he affirmatively act to prohibit or delay the military police from mak-
ing that same arrest?

The contract implications are numerous indeed. At some point, the
premium placed on the specialized skill may compel a delay in criminal
justice or may cause forbearance by the government in redressing any
actions that are non-compliant with the contract. If the contractor is
arrested and repatriated to stand trial, who bears the costs associated with
this action? Is the contractor employer held liable for the additional
expenses caused by the criminal actions of its employee? Can the govern-
ment hold a contractor responsiblefor the unforeseen and illegal actions of
an employee? Can an effective contract vehicle even be crafted to deal
with crime? What if the hypothetical contractor employee commits a
crime of violence, one for which he clearly must be arrested and repatri-
ated, but the contractor does not have anyone el se with the required skills?
In responding to such situations, the commander finds himself in a
dilemma between exercising his criminal justice prerogatives and meeting
the requirements for mission accomplishment.

Taking civilians out of courts-martial, while at the same time giving
military law enforcement the power to arrest civilians, introduces the com-
mander’sdiscretion into theinitial investigation, arrest, and prosecution of
civilians accompanying the force. In many respects, the initial investiga-
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tion and arrest of acivilian suspect takeson astrange parallél to the process
applied to amember of the armed forces subject to the UCM J.132

The preceding analysis leads to several important conclusions relat-
ing to contractor employees accompanying the force overseas. Although
contract documents may be unaffected by the Act, the government con-
tracting community must react to the new realities of contractor employ-
ees’ relationships with operational military commanders in the field.
Although the contracting officer necessarily remains the main conduit for
contractor performance and therefore contractor discipline, under the Act
the entire disciplinary calculus has changed. It now involves much greater
potential for acommander’s influence in criminal investigation and arrest
overseas. It has changed to the point that the commander cannot simply be
written out of U.S. doctrine. External to and apart from any contract doc-
ument, the military commander has asignificant new rolein handling con-
tractor employees, if only in the context of criminal misconduct covered
by the Act. Now isthe time to write the commander, through his authority
over the contracting officer, back into U.S. doctrine dealing with contrac-
tors supporting the force.

C. Proposed Amendments to Implement the Act

From the multiple questions raised in the preceding section, the Act
compels a reassessment of existing policy, doctrine, and regulatory lan-
guage regarding potential criminal actions by contractor employees. The
full breadth of thisreassessment hasonly begun. Predictably, thefirstindi-
cator wasinterim guidance with brief referencesto the Act.13% Discussions
among military contract attorneys are already underway,3* but in the long-

132. See generally MANUAL For CourTs-MARTIAL, UNITED StATES, R.C.M. 301-305
(2000) [hereinafter MCM] (detailing a commander’s intimate involvement in the initial
reporting, investigating, arrest, and disposition of charges alleged against a service member
under the UCMJ).

133. See Interim Policy Memorandum, Acting Secretary, United States Air Force,
subject: Contractorsin the Theater (8 Feb. 2001). “Under newly enacted United States|aw,
contractor employees and other civilians accompanying the Armed Forces can also be pros-
ecuted by the United States for Criminal Acts.” 1d.

134. E-mail from Mr. David DeFrieze, Attorney/Advisor, U.S. Army Operations
Support Command, to Major Kevin M. Walker, Professor, The Judge Advocate Generd’s
School, U.S. Army (Mar. 12, 2001) (on file with author). Mr. DeFriezeis the legal advisor
on the current re-solicitation of the Army’s Logistics Civilian Augmentation Program or
LOGCAP contract, a comprehensive contract for logistics support services to deployed
forces.
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term, practitioners will need a more comprehensive look at all relevant
sources of guidance wherethe Act may have a potential impact on contrac-
tors accompanying the force. To that end, this article proposes modifica-
tions to an existing Department of Defense instruction and to a joint
publication. While numerous publications need to be reassessed in light of
the Act, two specific examples offered as illustrations of the need for
change. Lastly, this article offers draft language for the Federal Acquisi-
tion Regulation (FAR)%® or Defense Federal Acquisition Regulation Sup-
plement (DFARS),% as appropriate, thereby writing the Act into the
contract regulatory framework.

A good place to begin this reassessment is to account for and accom-
modate the Act in pertinent, existing Department of Defense-wide guid-
ance, such as Department of Defense Instruction 3020.37, Continuation of
Essential DoD Contractor Services During Crises (DODI 3020.37).1%7
Germane to the discussion of contractor support during overseas contin-
gency or combat operations, DODI 3020.37 aready provides a useful and
comprehensive definition of what constitutes a crisis.'® The instruction
also provides a framework!® that requires contingency planning for the
continuation of essential services during a crisis.'*° Department of the
Defense Directive 3020.37 should also account, however, for the addi-
tional scenarios that the Act may bring by incorporating two amendments
to the instruction. First, the Act should be added to the list of references.

(K) Public Law 106-523, “ The Military Extraterritorial Jurisdic-
tion Act of 2000,” November 22, 2000, codified at 18 U.S. Code
88 3261-3267 (2000).

135. FAR, supra note 113.

136. U.S. Der'T oF Derense, Derense FEDERAL AcquisiTion Rec. Supp. 201.103 (Apr.
1, 1984) [hereinafter DFARS].

137. DODI 3020.37, supra note 122.

138. DODI 3020.37 defines a“ Crisis Situation” as:

Any emergency so declared by the National Command A uthority (NCA)
or the overseas Combatant Commander, whether or not U.S. Armed
Forces are involved, minimally encompassing civil unrest or insurrec-
tion, civil war, civil disorder, terrorism, hostilities buildup, wartime con-
ditions, disasters, or international armed conflict presenting a serious
threat to DoD interests.

Id. at 8.
139. Id. at 2-5.
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Second, a new paragraph should be added, which states:

4.5. The DoD Components, cognizant DoD Component Com-
manders, and contractors, in planning for the continuation of
essential services during crises, shall consider the possibility of
disruption of essential contractor services dueto criminal pros-
ecutions under the Military Extraterritorial Jurisdiction Act of
2000 (reference (K)) and shall include in contingency plans, to
the maximum extent possible, alternatives and procedures to
ensure continuity of contractor servicesin this eventuality.

These two brief amendments do not go into exhaustive detail, because that
is unnecessary for the desired impact on this instruction. In their brevity
and general guidance, these additions fit into the overall tenor and broad-
brush guidance of the rest of the instruction, alerting readers to issues and
directing them to consider certain issues. More importantly, however, the
amendments alert government personnel to the existence of the Act and the
need to consider its potential implicationsin planning for the continuity of
contractor support. Lastly, by using the imperative “shall,” it carries
greater force and effect, requiring Department of Defense plannersto con-
sider the Act’s consequences in advance in order to avoid unexpected dis-
ruptions or crises later.

Much as it will be necessary to reconsider various Department of
Defense and service-specific guidance in light of the Act, it is also neces-

140. DODI 3020.37 defines “Essential Contractor Services’ as:

E2.1.3. A service provided by afirm or an individual under contract to
the Department of Defense to support vital systemsincluding ship’s(sic)
owned, leased, or operated in support of military missions or roles at sea
and associated support activities including installation, garrison, and
base support serviced (sic) considered of utmost importance to the U.S.
mobilization and wartime mission. That includes services provided to
FM S customers under the Security Assistance Program. Those services
are essential because of the following:

E2.1.3.1. DoD Components may not have military or DoD
civilian employees to perform these servicesimmediately.

E2.1.3.2. The effectiveness of defense systems or operations
may be seriously impaired, and interruption is unacceptable
when those services are not available immediately.

Id. at 8.
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sary tolook at joint doctrine and its treatment of contractor support.24 The
following changes are offered as a sample of the various revisions needed
to accommodate the Act in joint publications. The paragraph below, pro-
posing an amendment to Joint Publication 4-0, Doctrine for Logistic Sup-
port to Joint Operations, removes the current “white flag” language by
inserting a new paragraph (b).14?

b. Commanders have no penal authority to compel contractor
personnel to perform their duties; however, commanders do
have the authority within their commands, as exercised by their
Contracting Officers, to ensure contractor compliance with the
terms of their contracts. Should contractor personnel commit
criminal offenses while accompanying the force in overseas
areas, jurisdiction over these offenses must be clarified in close
consultation with the command judge advocate. Host-nation
law may apply, and its applicability to contractor employeeswill
be dictated by the status afforded them under a SOFA or other
agreement with the host nation, if one exists. Additionally, the
criminal jurisdiction of the United Sates covers contractor
empl oyees overseas under the Military Extraterritorial Jurisdic-
tion Act of 2000 (Title 18, Sections 3261-3267). The commander
plays an important role in the implementation of this Act, as mil-
itary law enforcement personnel belonging to the commander
will be the agents responsible for any investigation, arrest, and
international removal to the United Sates of contractor employ-
ees suspected of felony-level criminal offenses under U.S. law.
Contractor employees remain subject to trial in U.S. district
courts for war crimes under U.S. law (Title 18, Section 2441).

With changes such as thisworked into existing joint publications, the
Act can be incorporated into doctrine throughout the Department of
Defense to define properly the role of the commander with respect to con-
tractor employees. By aerting commanders to their role, to the interplay
of international agreements, and to the need for consulting with their legal

141. See supra note 118 and accompanying text.
142. Joint Pus 4-0, supra note 68, at V-8, currently reads, “Commanders have no
penal authority . . . to punish any acts of misconduct.”
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advisors, the Act will become a component part of overall doctrina con-
siderations for contractor support in overseas theaters.

To consider and incorporate fully the provisions of the Act into con-
tract formation, administration, and law, it makes sense to examine the
most pervasive and authoritative doctrinal or regulatory sources. To that
end, this article next proposes amendments to the FAR or DFARS, as
appropriate, where new or atered language isindicated in italics.

The following changes are proposed to the language of the FAR text.
Part 23 should be renamed:

Part 23—Environment, Conservation, Occupational Safety,
Drug-Free Workplace, and Military Extraterritorial Jurisdic-
tion.

Section 23.000, Scope of Part, should be amended to read:

This part prescribes acquisition policies and procedures support-
ing the Government’s program for ensuring a drug-free work-
place and for protecting and improving the quality of the
environment through pollution control, energy conservation,
identification of hazardous material, and use of covered materi-
as. Thispart also prescribes policies and procedures for ensur-
ing continued contractor performance in situations arising
under the Military Extraterritorial Jurisdiction Act.”

A new subpart 23.11 should be added, which reads:
Subpart 23.11-- Contractor Obligation to Perform Under the
Military Extraterritorial Jurisdiction Act of 2000, Public Law
106-523.
23.1101 Purpose.
This subpart implements Public Law 106-523, the Military
Extraterritorial Jurisdiction Act of 2000, (“ the Act”); codified at
18 U.S.C. 88 3261-3267.

23.1102 Applicability.
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The requirements of this subpart apply to contracts or those
parts of contracts that are to be performed outside of the United
Sates by contractor personnel accompanying the Armed Forces.

23.1103 Definitions.

As used in this subpart, the terms* essential,” “ necessary,” and
“supporting,” as applied to contractor and subcontractor posi-
tionsin support of the United Sates Armed Forces outside of the
United Sates, have the following meanings:

(1) “ Essential,” which will be applied to contractor and
subcontractor employee positions providing mission-essential
services. Essential servicesare so categorized because the Gov-
ernment may not have either military or civilian employees to
perform these services immediately, and the effectiveness of sys-
tems or operations may be seriously impaired, and interruption
is unacceptable when those services are not available immedi-
ately. Mission-essential servicesinclude servicesrelatingto: (i)
equipment owned, leased, or operated in support of military mis-
sions and associated installation, garrison, and base support;
(ii) command, control, communications and intelligence sys-
tems, including tactical and strategic information, intelligence
collection and computer subsystems; (iii) selected operational
weapons systems, including fielded systems, those being brought
into the defense inventory or international customer inventory;
(iv) operational logistics support of the systems described in (i-
iii) above, medical services, non-combatant evacuation activi-
ties, and other services if determined vital for mission continu-
ance by the component commander.143

(2) “ Necessary,” which will be applied to contractor and
subcontractor employee positions providing mission-sustaining
servicesinvolving technical skill or specialized training. Neces-
sary servicesare so categorized because the Government isrely-
ing primarily on contractor support for this service and has not
otherwise planned its manpower or force structure to provide
this same service, except in emergent situations. Brief, tempo-
rary interruptions in service may be acceptable without causing
a serious impairment to mission readiness.

143. Seegenerally DODI 3020.37, supra note 122, at 8-9.
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(3) “ Supporting,” which will be applied to contractor and
subcontractor employee positions providing mission-sustaining
services not involving technical skillsor specialty training. Sup-
porting services are so categorized because the Government is
relying primarily on contractor support for this service and has
not otherwise planned its manpower or force structureto provide
this same service, except in emergent situations. Interruptionsin
the delivery of these unskilled services may be acceptable for
longer temporary periods without causing a serious impairment
to mission readiness.

23.1104 Requirements.

(a) The Act establishes U.S. criminal jurisdiction over contrac-
tor personnel accompanying the Armed Forces outside of the
United Sates.

(b) Every new contract that provides for performance or partial
performance by contractor or contractor personnel accompany-
ing the Armed Forces outside of the United Sates shall identify
positions designated as essential, necessary, or supporting inthe
contract statement of work.

(c) Contracting officers shall ensure that the statement of work
provides reasonable assurances of continuation of essential,
necessary, and supporting servicesin the event that any contrac-
tor employee or subcontractor employee is arrested and
removed to the United Sates under the provisions of the Act.
Such assurances may be in the form of a contingency plan, con-
tingency personnel roster, or other assurances asthe contracting
officer may require.

(d) Contracting officers shall ensure that existing contracts
being performed outside of the United Sates be modified to
include the position designations described in subparagraph (b)
above, contingency plans or other assurances described in sub-
paragraph (c) above, and the clause at 52.223-15. The contract-
ing officer shall negotiate a reasonable consideration for the
modifications.
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23.1105 Contract clause.

The contracting officer shall insert the clause at 52.223-15, Con-
tractor Obligation to Perform Under the Military Extraterrito-
rial Jurisdiction Act of 2000, Public Law 106-523, in all
solicitations and contracts that provide for performance, in
whole or in part, by contractor or subcontractor personnel
accompanying the Armed Forces outside of the United Sates.

23.1106 Disallowance of costs, suspension of payments, and
termination of the contract.'#

(a) After determining in writing that the contractor hasfailed to
comply with the requirements of the clause at FAR 52.223-15,
Contractor Obligation to Perform Under the Military Extrater-
ritorial Jurisdiction Act of 2000, Public Law 106-523, the con-
tracting officer may disallow any associated costsin accordance
with FAR 42.8 or suspend contract paymentsin accordance with
FAR 32.503-6.14

(b) After determining in writing that the contractor hasfailed to
comply with the requirements of the clause at FAR 52.223-15,
Contractor Obligation to Perform Under the Military Extrater-
ritorial Jurisdiction Act of 2000, Public Law 106-523, the con-
tracting officer may terminate the contract for default in
accordance with the termination clause of the contract.46

(c) A determination under this section to disallow costs, suspend
payments, or to terminate a contract for default may be waived
by the agency head for a particular contract in accordance with
agency procedures if such waiver is necessary to prevent a
severe disruption of the agency operation to the detriment of the
federal government or the general public.14’

The following FAR clause is also proposed to complement the new
subpart 23.11 previously outlined:

144. Seegenerally FAR, supranote 113, at 23.506 (discussing disallowance of costs,
suspension of payments, and termination of a contract in the context of the Drug-Free
Workplace statute).

145. |d. at 23.506(a).

146. |d. at 23.506(b).

147. 1d. at 23.506(e).
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52.223-15 Contractor Obligation to Perform Under the Mili-
tary Extraterritorial Jurisdiction Act of 2000, Public Law 106-
523; codified at 18 U.S.C. 88 3261-3267.

(a) Definitions. Asused in this clause—

“The Act” refersto the Military Extraterritorial Jurisdiction Act
of 2000, Public Law 106-523.

“Essential” shall be applied to contractor and subcontractor
empl oyee positions providing mission-essential services. Essen-
tial servicesare so categorized because the Gover nment may not
have either military or civilian employees to perform these ser-
vicesimmediately, and the effectiveness of systems or operations
may be seriously impaired, and interruption is unacceptable
when those services are not available immediately. Mission-
essential services include services relating to: (i) equipment
owned, leased, or operated in support of military missions and
associated installation, garrison, and base support; (ii) com-
mand, control, communications and intelligence systems, includ-
ing tactical and strategic information, intelligence collection
and computer subsystems; (iii) selected operational weapons
systems, including fielded systems, those being brought into the
defenseinventory or international customer inventory; (iv) oper-
ational logistics support of the systems described in (i-iii) above,
medical services, non-combatant evacuation activities and other
servicesif determined vital for mission continuance by the com-
ponent commander.148

“Necessary” shall be applied to contractor and subcontractor
employee positions providing mission-sustaining services
involving technical skill or specialized training. Necessary ser-
vices are so categorized because the Government is relying pri-
marily on contractor support for this service and has not
otherwise planned its manpower or force structure to provide
this same service, except in emergent situations. Brief, tempo-
rary interruptionsin service may be acceptable without causing
a serious impairment to mission readiness.

148. DODI 3020.37, supra note 122, at 8-9.
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“ Qupporting” shall be applied to contractor and subcontractor
employee positions providing mission-sustaining services not
involving technical skills or specialty training. Supporting ser-
vices are so categorized because the Government is relying pri-
marily on contractor support for this service and has not
otherwise planned its manpower or force structure to provide
this same service, except in emergent situations. Interruptionsin
the receipt of these unskilled services may be acceptable for
longer temporary periods without causing a serious impairment
to mission readiness.

(b) If any contractor or subcontractor personnel become subject
to the provisions of the Act during the performance of the con-
tract, the contractor shall remain liable to perform the contract
in accordance with its terms and conditions. The Government
shall retain all of itsrights and remedies under the existing terms
of the contract, including, but not limited to, its rights under the
termination clause and the disputes clause.

(c) Contracts which may be performed wholly or partially out-
side of the United Sates by contractor or subcontractor person-
nel accompanying the Armed Forces shall identify and designate
each contractor and subcontractor employee position, as
“essential,” “ necessary,” or “ supporting” per the definitionsin
subpart (a) above.

(d) Upon the arrest and pending removal to the United Sates of
a contractor or subcontractor employee under the criminal
jurisdiction of the Act, the contracting officer shall notify the
contractor. The contractor shall identify immediately the desig-
nation of the employee position; essential, necessary, or sup-
porting.

(2) If the contractor or subcontractor employee position has
been designated under the contract as “ essential,” then the con-
tractor shall act immediately to ensure continued and uninter-
rupted provision of the essential service.

(2) If the contractor or subcontractor employee position has
been designated as“ necessary” under the contract, then the con-
tractor shall act immediately to minimize the interruption of ser-
vice and take action to mitigate the impact of any disruption on
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the provision of the necessary service. Inno case shall the service
be disrupted for a period greater than seven days.

(3) If the contractor or subcontractor employee position has
been designated as “ supporting” under the contract, then the
contractor shall act immediately to minimize the interruption of
service and take action to mitigate the impact of any disruption
on the provision of the necessary service. Inno case shall the ser-
vice be disrupted for a period greater than fourteen days.

(e) Any costs associated with replacing employees under this
Subpart shall be borne by the contractor and shall not be allow-
able under the contract.

(f) Inaddition to other remedies availabl e to the government, the
contractor’s failure to comply with the requirements of para-
graph (c), (d), or (e) of this clause may, pursuant to FAR 23.1106,
render the contractor subject to disallowance of costs, suspen-
sion of contract payments, and/or termination of the contract, in
whole or in part, for default.

In reviewing the FAR, there does not seem to be any particular place
to insert language readily dealing with the contract implications of a new
criminal law, such asthe Act. Ultimately, it makes sense to choose Part 23,
in part because it has a certain “cats and dogs’ quality to it, but more
importantly because it contains various other statutory compliance and
implementation issues.’*® Because the Act does not fit into any existing
scheme covered in the FAR, it follows that it belongsin its own subpart.

In deciding who should bear the costs of replacing contractor employ-
ees, the options arefinite: the government pays; the contractor pays; or the
government and the contractor agree on ameans of splitting the costs. The
decision to make the contractor pay is based on areview of other portions
of the FAR, analogous situations, and practical considerations.

Relocation costs are normally allowable under a contract, provided
the relocation is for at least twelve months; >0 however, the government’s
willingness to pay relocation costsis premised on its receipt of abenefit—

149. FAR, supranote 113, at 23.2 (dealing with Energy Conservation), 23.5 (dealing
with a Drug-Free Workplace), and 23.7 (dealing with environmental and energy issues).
150. Id. at 31.205-35.
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the services of the person it is paying to relocate at the new location. The
government’s willingness to pay, based on one year’s minimum service at
the new locale, reflects the government’s need to recoup the benefit of a
year's servicesin order to justify the expense of therelocation. Therefore,
if an employee “resigns within 12 months for reasons within the
employee's control, the contractor shall refund or credit the relocation
coststo the Government.” 151 By analogy, if acontractor resignation within
ayear of agovernment-funded relocation resultsin arefund to the govern-
ment, then acontractor employee decision to commit acrime while accom-
panying the force abroad should also result in no costs to the government.
While “relocation” is not the same as a crimina removal action or forced
repatriation, if the government will not allow the expense in the event of a
resignation within a year after a government-funded relocation in non-
criminal circumstances, then it seems counterintuitive for the government
to pay the costs associated with acrimina removal action. Wherethe FAR
specifically addresses costsrelating to legal proceedings, thereislanguage
suggesting that costs relating to criminal proceedings are typically not
alowable, at least not in situations resulting in a conviction. 152

Considering these provisions together, the logical conclusion for the
government is to disallow the expenses incurred by a contractor if a con-
tractor employeeisremoved or repatriated under the Act.153 Thisrationale
is reflected in the proposed FAR language above.

In distinguishing the three categories of contractor employee posi-
tions, careful consideration should be given to the operational needs of the
commander who is relying on contractor support to accomplish his mis-
sion. The terms governing the replacement of contractor personnel reflect
the operational necessity of their various functions and skill levels. Inthe
event a crime is committed, however infrequent or unlikely, a predictable
and responsive replacement scheme must exist and the mission must come
first.

If a commander has only a single contractor avionics technician,
whose services are absolutely necessary to keep the air component in the

151. Id. at 31.205-35(d).

152. The FAR provides, “Costsincurred in connection with any proceeding brought
by aFederal, State, local, or foreign government for violation of, or failure to comply with,
law or regulation by a contractor (including its agents or employees) . . . are unallowableif
theresult is—(1) In acriminal proceeding, aconviction. . .."” Id. at 31.205-47(b).

153. But seeid. at 52.249-14(a) (which does include in its definition of excusable
delays “acts of the Government in either its sovereign or contractual capacity”).
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fight, that contractor position must be classified as “essential.” Accord-
ingly, the contracting officer must be satisfied with the depth of the con-
tractor’s capability before he awards the contract to avoid having the
absence of asingle employee unnecessarily jeopardize a military mission.
For “essential” positions, the commander simply cannot do without that
capability for any length of time, and he should not haveto do so. Inrec-
ognition of that imperative, the proposed language requires advance plan-
ning by the contractor to ensure those essential services are delivered
without interruption. Such high assurances will naturally have aprice tag
attached.

If an essential contractor employee does commit a crime covered by
the Act, and there is no likelihood of replacement when that capability is
needed, then it isincreasingly likely that the commander will feel pressure
to delay pursuing any criminal action against that contractor employee.
For a“supporting” contractor employee, however, such as acook or truck
driver, the commander is unlikely to delay any investigation or arrest.
Although differing timelines for replacing different types of contractor
personnel are offered to meet the commander’s needs, the proposed guid-
ancealso alowsfor waiver of thetimelinesin the government’ sdiscretion.

Itisvitally important to include in the contract termsthe point in time
when the contracting officer must give the contractor notice that the gov-
ernment is pursuing criminal action against a contractor employee under
the Act. Indeciding on the circumstances of “arrest and pending removal”
as the point of notification, several issues must be considered. First and
foremost is the impracticality of giving notice to the contractor any earlier
than when the arrest is made. In the event of a violent crime calling for
immediate removal to the United States, this entire processis likely to be
extremely abbreviated. But a known point for contractor notification is
essential, and it makes sense to choose a point linked to arrest so as not to
jeopardize the investigative process. Until that point, the criminal investi-
gative process often relies on secrecy to collect and analyze evidence.
Then a decision must be made whether to arrest at all, as the government
works to perfect whatever case it has. Until this time, depending on the
secrecy of the investigation, the contracting officer is unlikely to be privy
to the details.

The prerogatives of the criminal investigative process and the com-
mander’s exercise of discretion combine to make contractor notificationin
advance of arrest impractical. In addition, the privacy rights of the indi-
vidual under investigation demand prudence by the government in notify-
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ing the contractor. Arrest is deliberately coupled with the concept of
“pending removal,” because the Act callsfor trial in the United States. It
isunlikely that a contractor employee will be arrested and then released to
continue performance under the contract. The draft language above
reflects these considerations.

This article proposes a methodology for incorporating language
addressing the potentially significant impact of the Act into future con-
tracts for contractor support of military operations. It aso recognizes the
need to make these same provisions part of existing contracts, which will
require re-negotiation and, probably, consideration.’> This will be time
and money well spent should a scenario arise involving a contractor
employee prosecuted under the Act, because commanders require and
deserve predictable delivery of contractor services to accomplish their
missions.

If the United States relies on contractor services with greater regular-
ity in the battlefield of the future, it must eliminate variables and make the
contract vehicle as comprehensive and circumspect as possible. By writ-
ing the Act into Department of Defense instructions, joint doctrine, and
contract law regulations, future contracts will contain the provisions nec-
essary to ensure the uninterrupted delivery of contractor services in sup-
port of forces deployed abroad.

V. Conclusion

With the enactment of the Military Extraterritorial Jurisdiction Act of
2000, Congress has given afar-reaching, new criminal law affecting civil-
ians accompanying the armed forces overseas. Filling a decades-old void,
the new Act stands ready to extend the criminal jurisdiction of the United
States to persons and places that have been deemed beyond the reach of
American justice since the Reid line of cases.

From an international law perspective, the Act fits neatly within the
existing scheme of criminal jurisdiction found in status of forces agree-
ments. The status of acivilian accompanying the force remains unchanged
in the critical Geneva Convention areas of prisoner of war status and status
asaciviliangenerally. Under the Act, there are potential areas, particularly
regarding arrest and delivery, where the United States has the ability to use

154. 1d. at 52.243-2.
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greater discretion in the exercise of its jurisdictional authority and law
enforcement powers outside of the United States. Military law enforce-
ment agencieswill now have agreater power of arrest over American civil-
ians overseas; by extension, so will overseas commanders. It remains to
be seen whether this authority will create situations that prove discordant
with existing international agreements, and whether it will cometo be per-
ceived as a threat to host-nation sovereignty. Ultimately, the contractor
employee accompanying the force, like all other civilians affected by the
Act, can expect acomprehensive criminal justice schemeto cover virtualy
any criminal actions under host nation or United States law.

The notion of contractor discipline, however, remains an oxymoron.
While the essence of acontract relationship does not necessarily lend itself
to matters of punishment per sg, it doeslend itself to correctionsin perfor-
mance. As the Act enters into force, this is a good time to reassess the
overall issue of contractor discipline, particularly in a deployed setting
overseas. The Act provides the criminal jurisdiction that has for so long
left gaps in the overall disciplinary scheme. Military law enforcement
assets will be the means to the exercise of that jurisdiction, and the over-
seas commander owns those law enforcement assets. Whether intended or
not, the contracting officer is no longer the sole arbiter of contractor con-
duct in the overseas environment.

To the extent that contractors are becoming an even greater presence
on the battlefield, and to the extent that they are taking over more and more
traditional soldier functions, the issues of overall command and control,
force discipline, and contract performance raised by a new extension of
U.S. criminal jurisdiction abroad require a fresh look. While contracting
officers or their representatives will necessarily remain the most important
conduit for corrections in performance-related matters, the greater poten-
tial role of the commander and command discretion cannot be ignored,
particularly if criminal conduct isalleged. It istimeto institute—as amat-
ter of doctrine, regulation, and practice—those steps necessary to tighten
and clarify the lines of command and control of contractors accompanying
the force. It is also time to incorporate this significant Act into standard
contract practices. The aspirations of various Department of Defense pol-
icies, aimed at ensuring the continuity of essential services, should be ele-
vated to a contract-based reality to the extent possible. The Act givesthe
impetus and opportunity to do so how.

If contractor employees are destined to support the modern battlefield
or contingency environment, then the prerogatives of command and the
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imperatives of mission accomplishment must find their way into the con-
tracting process. The role of the contracting officer in this environment
must include the clear realization of commanders’ intent, including craft-
ing contracts with sufficient foresight and flexibility to meet that intent.
Failing this, the substitution and use of contract support for traditional sol-
dier functions will become a false economy that ultimately may degrade
U.S. ahility to prosecute wars and enforce peace.

After Machiavelli wrote the foreboding words about the evils of war
and the men who make their living from warfare, we now casualy livein
aworld where warfare in some guiseis our national business, with acivil-
ian industry whose purposeisto assist usin that business. Asfor address-
ing theindividual's propensity to commit bad acts, we now havethe Act to
prevent potential wrongdoers from escaping American justice.

If contractor employees are going to be part of the engine of war, then
our contracts and practices must reflect the need for unity of command and
properly account for the commander’s role in the discipline of troops and
contractor employees alike. With the commander’s considerable new-
found discretion under the Act in investigating and prosecuting overseas
offenses by contractor employees, now is the time to readdress the com-
mander’srolein doctrine. The Military Extraterritorial Jurisdiction Act of
2000 is an essentia part of that discussion. Changes must be made so the
Act becomes an integral part of United States contract practice. To that
end, we can take counsel in Machiavelli’s words again: “Whosoever
desires constant success must change his conduct with the times.” 15°

155. NiccoLo MacHIaVELLI, Discors IX 3 (1531), in RoserT Dess HEINL, DicTIONARY
oF MiLiTary AND NAvAL QuoTaTions 314 (1966).
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THE SEVENTH ANNUAL HUGH J. CLAUSEN
LECTURE ON LEADERSHIP?
CoLoNEL GEORGE E. “Bup” Day?

Thank you. Good morning. General and Mrs. Clausen, Colonel Led-
erer, distinguished guests, fellow lawyers. It's a pleasure to be here and |

1. Thisisan edited transcript of alecture delivered by Colonel George E. “Bud” Day
to members of the staff and faculty, their distinguished guests, and officers attending the
49th Judge Advocate Officer Graduate Course at The Judge Advocate Genera’s School,
U.S. Army, Charlottesville, Virginia, on 26 March 2001. The Clausen Lectureis named in
honor of Major General Hugh J. Clausen, who served as The Judge Advocate General,
United States Army, from 1981 to 1985 and served over thirty years in the United States
Army before retiring in 1985. His distinguished military career included assignments as
the Executive Officer of The Judge Advocate General; Staff Judge Advocate, 111 Corpsand
Fort Hood; Commander, United States Army Legal Services Agency and Chief Judge,
United States Army Court of Military Review; The Assistant Judge Advocate General; and
finally, The Judge Advocate General. On hisretirement from active duty, General Clausen
served for anumber of years as the Vice President for Administration and Secretary to the
Board of Visitors at Clemson University.

2. United States Air Force (Retired). Colonel Day’s military career spanned more
than thirty years, during which he excelled in combat in three wars. He joined the Marine
Corpsin 1942 and served thirty monthsin the South Pacific as a noncommissioned officer.
He received an appointment as a second lieutenant in the National Guard in 1950, and he
entered jet pilot training when called to active duty in the Air Forcein 1951. He served two
toursin the Far East as a fighter-bomber pilot during the Korean War. 1n 1955 he survived
the first “no chute” bailout from a burning jet fighter in England. In April 1967, Colonel
Day was assigned to the 31st Tactical Fighter Wing at Tuy Hoa Air Base, Republic of Viet-
nam. He later moved to Phu Cat Air Base where he organized and became the first com-
mander of the “Misty Super FAC's,” an F-100 squadron. Shot down over North Vietnam
on 26 August 1967, Colonel Day spent sixty-seven months asaprisoner of war (POW). He
was the only POW to escape from prison in North Vietnam and then be recaptured by the
Viet Cong in the South. When shot down in 1967, Colonel Day was one of the nation’s
most experienced jet fighter pilots, with 4500 hours of single-enginejet time and more than
5000 hours of flying time.

Colonel Day holds nearly seventy military decorations and awards, of which more
than fifty are for combat, including the Medal of Honor, Distinguished Service Medal, Sil-
ver Star, Legion of Merit, Distinguished Flying Cross, Air Medal with nine Oak Leaf Clus-
ters, Bronze Star for Valor with two Oak Leaf Clusters, Bronze Star, and Purple Heart with
three Clusters. Colonel Day was also presented Vietham's highest medal by President
Thieu, two Vietnamese Gallantry Crosses, and Viethamese Wings. He wears twelve Cam-
paign Battle Stars.

Colonel Day isatria attorney at hislaw firm in Fort Walton Beach, Florida. In his
practice, Colonel Day frequently represents the interests of service members.
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want to start out by telling you, | appreciate, asall Americans do, your ser-
vice. | know, and our country knows, you all have other choices. AndI'd
just like to see a hand out there. How many lifers are in this group? Way
togo! It'sbeenachilling experience here. | went out to walk thismorning,
and it was freezing. | hadn’t felt temperatures like this since Korea. And
leaving Fort Walton Beach was maybe not the greatest idea in the world,
because it was about fifty-five degrees when | left down there and getting
better.

| wanted to talk in kind of general terms about some of my experi-
ences, and before | get into that, | wanted to talk about the importance of
role models. Most of you are older than many of the groups that | have
talked to, but | think one of the most significant things that we can do as
citizens, is to sort out what kind of a person we're going to be and what
kind of atrack we're going to follow. And many times, we get to where
we get to because of our imitation, hopefully, of a good role model. Cer-
tainly, these gentlemen down here in the front are that kind of a model for
you. And in my case, | had alot of problems sorting out who my role
model was going to be as ayoung guy.

| had agreat affection, asayoung boy, for Charlie Lindbergh, because
| can remember, very early in my years, Charlie had just flown the Atlantic.
And he was a hero of a dimension we have not seen, probably since that
time. The country was absolutely gaga over Lindbergh, a fact that drove
him absolutely into seclusion. They worshiped him so much until he got
to the point he couldn’t stand all that company, which was a pity, because
he was an incredible man. As| got alittle older, one of my heroes was
Franklin Roosevelt, who back during the Depression, came up with some
socialistic schemes that kept the country afloat, and got us prepared for
World War Il. And following him, of course, was Harry Truman. A man
who, in his time, was highly maligned. | remember how they desecrated
Harry as a shoe clerk and clothing salesman from Kansas City and as a
spokesman for the Pendergass gang. Truly, Harry was one of the better
men of our times. Winston Churchill is another man for whom | had afer-
vent admiration. Back during the Battle of Britain and when times were
very, very tough, Winnie wasfamousfor saying, “Never, never, never give
up.” And that was so important in those days, because had anyone fallen
during the course of the war, it would have been absolutely different.

Astime went by, | learned to admire another great American named
Jimmy Doolittle. Perhaps the strangest-named man in all of history,
Jimmy was a little guy, smaller than me, probably about five foot, four
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inches, an absolutely fantastic aviator. Learned by aPh.D. in Aeronautics,
abrilliant man and agreat hero. It was Jimmy that turned thetidein World
War Il with the launch off the carriers of the B-25s that bombed Tokyo,
which turned the morale of the country totally around. Hewasamarvelous
man, and very modest. One of the things that | always admired about him
wasthat hewas absolutely candid. He never told any mistruths and he was
very careful about how he said things; he was aways truthful. And that,
asamatter of fact, cost him afourth star. Jimmy never got to be afour-star
until either just before he died or right after he died—I don't recall
which—when someone finally said, “It's time to promote this wonderful
guy to four-stars.”

All of those people have kind of amessage, athread intheir life, that's
useful for usto adopt. And with that kind of a background, | went to Viet-
nam in 1967, avery senior aviator. At that time| had about 4500 hours of
jet time—fighter time—which was more than any commander in World
War Il. Talk with any of those famous air leaders and so forth; none of
them had that kind of a background. | was, hands down, far more experi-
enced as amagjor than any of those people had been, going off towar. And
that was because of the wonderful training and turnaround in our combat
proficiency that had occurred after Korea. And the beautiful part of that
was, that when | got to Vietnam, | was ready to go. All | had to do was
crank the engine up and check the bomb load and go. And interestingly
enough, | dropped a few bombs for the Big Red One while | wasin Viet-
nam. Andinfact, | had aposter of asoldier. They gave you ahuge poster
with a soldier-grunt personified on it. Somehow or another, it waslost in
my travels, so | still don’t have my “Big Red One,” but | remember him
well.

When | got there, it was kind of an astonishing experience. The war
was going absolutely nowhere. It was as if we transported all our forces
over there and said, “go get 'em,” but you never got to go get them. And
if you would imagine Vietnam as being a peninsula like Florida and put
some mountains on thewest side, your area of activity wasreally quite nar-
row as maybe fifteen or twenty mileswide asyou got up in the central part
of North Vietnam, and then it widened out as you got up near Hanoi. But
down in those southern areas going over into Laos, you had thisreally nar-
row operating area. And amazingly, we were fighting their war. They
were indigenous, so they were out there milling around in the villages and
in the jungle at night. And instead of fighting the war as we had fought
World War 11 inthe name of “terminate, doit quick,” asyou saw inthe Gulf
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War, there never wasthe political commitment to get busy and win the war.
And as aresult, unfortunately, we lost it.

The bottom line was that the soldiers and the marines, and the sailors
and the Air Force won their part of thewar, but the political part of the war
waslost. And, of course, today they are occupied by this Communist appa
ratus. Well, on August 26, 1967, | had moved up to another job. | had been
asked to set up afast-FAC [Forward Air Controller] operation into North
Vietnam. And what that meant was we were supposed to go up and look
for lucrative targets and then have some fighter bombers meet us from the
fleet or from the basesin Thailand or South Vietnam to go hammer these
targets. And basically, what | had available were any of the airplanes off
the ships or the F-105's, F-4's, and occasionally some F-100's from South
Vietnam and Thailand. | wasreally skeptical about this business of FAC-
ing with ajet because I’ d been in the fighter business over in Europe and
back in the mid-fifties through about the mid-sixties, and we had literally
hundreds of fighters available that had a nuke bomb hung on them. And
these were pretty good-sized nukes. Up to about ten mega-ton nukes,
which would have dwarfed what happened at Hiroshimaor Nagasaki. And
in those days, because of the limitation of radar, we low-leveled all the
time. So| had literally hundreds of hours down on the deck at fifty feet or
sometimesless. A lot of dodging telephone poles and power lines and that
sort of stuff. And so the idea was that they’ d send me up there and we' d
crank up a FAC operation and go up and locate lucrative targets and, theo-
retically, I'd have al these forces to come up and hammer the targets.

On the morning of August 26, the briefer came in. Then we got
geared up and went out to the airplane. | had awonderful group of young
kids, mostly Air Force Academy graduates and captains, low time guys but
very gung ho and ready to go to war. And on this morning, | had ayoung
fellow in the front seat, who was getting his first front seat ride. It was
going to be areally exciting day. Asweweresitting in the airplane getting
it bombed up and armed up, an airplane landed which was a stranger, a
Saigon airplane. | knew something was up because those planes didn't
visit you but very, very rarely. Someone came out to the airplane and
brought me a photo of a SAM [surface-to-air missile] site. And this site
was the furthest south in North Vietnam that a site had ever been. It was
probably roughly forty miles north of the demilitarized zone. | had, just
the week before, killed a bunch of SAMs and some other weaponry about
another fifty or sixty miles north of there. And my first thought, when |
saw this photo, was that it was aflat trap. We' d had several of those built
up at varioustimesand they usually victimized one or two pilots before we



2001] HUGH J. CLAUSEN LECTURE ON LEADERSHIP 146

sorted out that that's what they were. So we cracked on out, and we flew
avery unusual mission. The mission was long and very arduous, and we
got shot at a tremendous amount. We flew out of South Vietnam up into
North Vietnam and dropped down to about 3500 to 4000 feet, and ran the
airplane at about 520 or 540, however fast it would go, and we would be
working the roads or whatever.

On this day, we did this. we got down on the deck and started into
North Vietnam heading for this target on our Northwest course. Then we
just raninto ahail of fire coming up out of the green of thejungle. Sothere
was no question it was a pretty good target and luckily we got through this
mess and buzzed on off. Not that you all are interested in this, but you
never circle a target like that because, it's well known, you always circle
once. We went on up and beat up some targets and then went out over
Thailand to tank, picked up aload of fuel, and came back into North Viet-
nam. There were some incredible strange formations of land there that are
upside down icicles that look like something right out of a movie. And
these great big things that look like an upside down radish are sticking up.
We popped up over this ridge and dropped back down and we were about
four miles from the target and the guns just opened up again. Thistime,
wewere in adifferent position; the sun had moved and | could seethe side
of the radar van and | could see the end of one of the missiles. So we bored
in, junking the airplane pretty hard, bending it around trying to keep the
gunner from tracking us, and just as we got over the target, we took atre-
mendous hit in the aft of the “hun” [the F-100]. So | said to this young
gent, “I’ve got the airplane,” and struck the burner in and got the nose up
and we were doing about 540 or so, and headed out toward the water. Just
as | got the airplane coming to about 4500 feet, the controls reversed and
the airplane bunted over into what would be an outside loop. Now the F-
100 was not famous for turning some tight corners. You could not do an
inside loop inside 4500 feet so | knew damn well | wasn't going to make
that outside loop. | thought momentarily about trying to roll the airplane
over and see if that was going to solve our problem but the way we were
descending, if that failed, | wasn't going to have time to gject. So, |
punched the canopy and pulled the handle and reversed the American
dream from riches to ragsin the pull of one handle.

But it was quite difficult. | was strapped up astight as| could be, but
I’d never been in athree or four negative-G bunt like that, and it raised me
way up off the seat. So | was up in this awkward position, my head up
against the canopy, all these water bottles and all this trash we had up
around my head. And cameras. When | pulled the handle, instead of get-
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ting my arm in tight, | obvioudy was out of position. When | stroked the
gjection seat, my arm hit the right canopy rail and broke my arm in three
places. It was not my day. Also, the oxygen mask did not separate right
and popped up and hit my visor and blinded me in the left eye. When | hit
the ground, | hit it pretty hard, and | dislocated my left knee. So | wound
up on the ground in the worst condition possible for any kind of escape or
evasion.

That problem was solved real quick about escape or evasion, because
| had just got my radio out and recognized that my arm was broken. | had
acoupleradios, and | got one of them out and called the Airborne control-
ler and said, “I’'monthedeck.” 1'd seen my kid get agood chute; he landed
probably about a mile south of me and | saw a chute with my other guy.
And boom! I’ve got thisyoung Vietnamese poking areally old riflein my
face. Sol wasobviously captured. Thiskid could not have been morethan
thirteen, maybe twelve, and they stripped me instantly out of my boots and
out of my clothes—some procedure they had been taught—and started try-
ing to march me back up over thislittle hill. And just as| popped up over
thisridge, | heard the whop-whop-whop of a Jolly Green chopper coming
after me. We had a beeper in our chute for an identification thing, and this
Jolly was heading in right on top of the trees, right straight where | had
landed, and they were just shooting the bejesus out of him! | had no idea
how those things ever get through that hail of fire. That always escapes
me, but amazingly they do. So he drove right in, stopped and tilted the
chopper up alittle bit to the left and then to the right and didn’t see me and
did ahard left turn and moved out. Now | have to say, of some of the cou-
rageous deeds |’ ve seen, that had to be one of the bravest things | have ever
seen. That dude only runs at about eighty or one-hundred knots, | don’t
know, but its way, way, way too slow. So al the time, he'staking the fire
from these places that shot me down.

Next | got dragged into camp and got tied up. 1I'd made up my mind
that if | ever got captured, | had aplan that | would try to escapeif | could.
At first, they werereally quite careful with me. They would take my good
hand here and wrap a piece of telephone wire around it and wire my arm
tothislittletunnel that | wasin. | convinced them that | absolutely couldn’t
move. | went through alot of drill with them, and they put me through a
mock execution. They told me | had to answer some questions or they
were going to shoot me. So you have to make some kind of decision about
what you’'re going to do about that. | knew there were other POWSs up
there, so | was quite certain | wasn't going to get shot. [My captor] said
“either speak or I’'m going to shoot you,” and | just refused. Obviously, he
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didn’t shoot me. But we went through some of these kinds of things, and
eventually | was able to set up the escape.

They started tying me up with this little garden rope, and | was able
tountiethat. | was unaware that your hand and all of that still works, even
though your arms are broken. You just don't have much strength because
you don't have bony structure. But | could untie. So | did that and
escaped. | was out for somewhere around two weeks. | don’t really know
how long. | made my way back into South Viethnam, and | was recaptured
by some North Vietnamese who had set an ambush on this Marine camp
that | wastryingto locate. My navigation was good. |I'd madeit to within
amileof thisMarine base, but | began running out of brainpower. | wasn't
aware of what happens to you when you don’'t eat. There was plenty to
drink, and | wasn't really concerned about what | drank because | figured,
if I made it back to friendly hands, certainly they’d be able to treat me for
whatever problems | might have with water. But | had no ideawhat it was
like to function without food. What happens is you lose your mental
capacity. By about the tenth or eleventh day, somewherein that vicinity, |
was hallucinating. | was having some wacky illusions and started talking
to my wifeand my Sunday school teacher and some other things. Andthen
| walked into an ambush.

| had evaded thirty-three patrols, basically, because | was keeping my
eyes open and | was looking for them, and they were not looking for me.
I went walking up [toward the Marine basg] late in the morning. | had
missed a helicopter that had landed, and | wrongfully assumed that | was
at the base. | thought | was right at the base, because I'd heard gun fire
coming out of there. 155s[Howitzers] werefiring, and | thought | wasjust
within a matter of yards from this Marine Corps base. In fact, it was just
over the next littleridge. And so | woke up late in the morning, which was
strange because | had been waking up before light or right at light. | was
kind of groggy, and | was having some trouble getting my head going, and
| decided that | was going to haveto follow thetrail. | stepped out into this
areawhere | thought the base was, and | made a left turn, and some Viet-
namese popped up out of little holes and yelled at me. | couldn’t sort out
whether they were our Vietnamese or the other Vietnamese. Finally it
dawned on me that these Vietnamese had an AK-47 that wasn't the stan-
dard weapon that [our Vietnamese] were issued, which had alittle handle
on the top and was camouflaged. So, when | figured out who they were, |
said to myself, “Well, | didn’'t come this far to surrender to these little
guys.” | took off running, and they shot me down, and | got into the woods
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and evaded them for a while and eventually they came in and found me.
And that was when my story of real abuse commenced.

| got moved from there. They picked me up, moved mein alitter, and
it took them about thirty-four hours to get me back to the camp that I'd
escaped from some two weeks or so before. These guys, six of them who
were carrying achogi pole and had mein alitter, had me back in that camp
in about thirty-four hours. A steady trot, pretty impressive. | got alot of
abuse when | got back there, asyou can imagine. The worst was from the
cook, for some reason. Someone must have passed the word that | was
griping about the chow, because she came in with alittle stick and really
pounded me. They had me wired to the ceiling again, and the only thing |
could do was eventually get kind of rolled up in aball and get my legs up
there and | kicked her right in the chin and then kicked her out of the hole.
After that, they instantly moved me to a holding camp right up along the
eastern coast.

[When | got there, they] insisted that | was going to have to tell them
some things and they were giving me some instructions about what | was
going to haveto do. And all of these were things that you simply couldn’t
do and livewith yourself. So | refused to do them, and went through some
very bad beating-type abuse. And that culminated in getting hung. They
took me into this pagoda, got my arms behind my back, wrapped a rope
behind me, got me up on achair and wrapped arope around the beams that
werein the celling, and jerked the chair out from under me. It’'sahorrible
torture. Your chest feels like it's coming apart, your arms try to separate
from your shouldersand it’sjust incredibly painful. That didn’t go all that
well; | had aterribletimefighting off the pain and tried to think The senior
guy said something to the guard, who came over and took my wrist and
began twisting my wrist until he actually broke it. | could hear the bone
splintering and that was, needless to say, ungodly painful. Somewhere
from within me came this voice that said, “Well, I’'m not gonna say zip
until you put me down.” So | finally told him, “Okay, | will answer some
guestions, but only if you put me down.” Well, they put me down.

So thefirst question they asked me was, “What political party isyour
family?’ And| wondered if | wasjust in areally bad moviein which I'm
the star. Onething | knew was that the Vietnamese were such that, at that
time, the Democratic Party was very anti-Vietham War, so | responded that
| was a Democrat. And | don't know if God's ever forgiven me for that.
That outrageous, dreadful lie. At any rate, the aftermath of that was that
both of my hands and arms were wiped out. My left hand was rolled up
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into aball likethis, and my right hand fingers were curled up, and the only
motion | had was just the tiniest bit of motion between thumb and forefin-
ger. | could not get my arms up; | had zero mobility.

When | got to Hanoi, which was by truck, | was back in the same
thing. | realized then the value of having very short and very brief stories.
The [Hanoi] Hilton was a dreadful place, amost indescribable in it’'s bru-
tality, it'slack of civilization. The Vietnamese were, as Oriental torturers
are, skillful and persistent, and the main goal was to turn your head
around.® They were determined that, if they put enough brutality to you,
you were going to roll up and join them and help them. | can’t speak for
all prisoners because obviously these things are one-on-one. Asyou came
into camp, if you've seen any photos, you came into this place down the
left side, this place called New Guy Village, which was the initial torture
room. They had a dossier of some sort on you, although it might be quite
primitive. They immediately started asking you questions about basically
the same things that you had been responding to before.

Before| depart that subject, let mejust say one thing about torture and
our Code of Conduct. Our Code of Conduct says that you' ve got to resist
them to the best of your ability. And that does not mean that you're
expected to be a Kamikaze; that means just what it says. Determined tor-
ture can make some noises come out of you that you had no idea existed
within you. One of the favorite tortures up there was to get your hand
behind your back, and they would then plant their foot in the middle of
your back and raise your arms up. Thishasatendency to either break your
arms or pop your arms out of the socket. It's just excruciatingly painful.
When | say it will make some noises come out of you that you didn’t know
you had, that's 100% true. So, | went through basically a replay of what
had happened down there where they’ d hung me. But thistime, of course,
I’'m really defenseless, and | forgot to tell you I'd been shot in the leg and
in the hand, and I’ d been wounded in the right leg. So basically, | had no
defenses whatsoever except what brainpower | had. | got through that ses-
sion without anything disgraceful happening and got filtered out into the
system. | went out into alittle small cell areawherethey run you into some
stocks right out of the Fourteenth Century. Metal stocks go across your

3. For agripping account of an American’s experience in Japanese POW camps dur-
ing World War 11, see Colonel John K. Wallacell, Japanese Prison Camps: Diary of a Sur-
vivor, 113 MiL. L. Rev. 219 (1986).
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legs and | spent three days in there. And that's an interesting experience
also.

So when | got through with [the stocks], | got filtered out and paired
up with aguy who was an Air Force major who was my nurse. They gave
me this guy because they didn’t want to expend any manpower in getting
me fed, getting me washed up, or anything like that. He turned out to be a
very nice, very kind guy. 1n December, 1967, we got moved to a camp that
was called the Plantation and that was an easy treatment camp. It waskind
of the equivaent of arehabilitation camp | guess you would say, an easy
camp. They had a plan to release some Americans from this camp. | got
paired up with Senator John McCain there. John was a lieutenant com-
mander; he got shot down October 16th, and I'd heard this stuff on the
radio. They had a speaker in your cell, and you got alot of great propa
gandafrom the Voice of Vietnam. Johnwastruly apathetic sight. My first
impression was that they’d brought John in and dumped him on us so that
he would die with Americans. Then they would be able to say that the
Americans killed him, that we' d taken care of him and let him die. But
John had an incredible heart, great spirit, and he began to recuperate. Just
for example, hisright leg had been broken, he' d been bayoneted in the | eft
leg, and his |eft shoulder, the arm was out of the socket, dislocated. His
right arm was broken in a couple places, and he was in a cast that started
about here and came clear up over his shoulder. Hisright arm stuck out of
this cast kind of like asnowman, you know with the stick sticking out. You
didn’t have to be a doctor to know that this was a botched job. And if you
watch John walk around today, you notice that he's still very gimpy from
that experience. He was wonderful. We lived together from December
through the next May, and | got moved from there to a very hard camp. |
eventually got through that, and then got atrip back to the Hilton.

| wound up being the camp commander of several of the major camps
in Hanoi, largely because they took alot of the commanders and lieutenant
colonels and isolated them. They had three full colonels who had been
shot down, but they were al so isolated, so none of those guys had any |ead-
ership chances because the Vietnamese just locked them up and kept them
sequestered. Finally, in December, 1972, Richard Nixon sent the bombers
up north, and on the night of December 19th, the sky just rained bombs and
began to blow away everything that was of any value. That went on until
early January. The Vietnamese rolled up and agreed to release the prison-
ers, and that was the idea behind the bombing. So that was the way we got
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out, and that was precisely the way we should have been fighting the war
from day one.

Vietnam, like Irag, was about atwelve- to fifteen-day war, in terms of
destroying all their infrastructure and ability to really operate. If there was
any lesson to be learned [from Vietham], it was, “Never do it that way
again.” So | wrote abook, and it got published in 1991, and the primary
message was, “Don't ever do it that way again.” And | will give Dick
Cheney, our new Vice President, credit. Hewas Secretary of Defense dur-
ing the Gulf War, and Cheney gave [Generals] Schwarzkopf and Powell
clear reignto go fight thewar the way it needed to befought. Our air crews
and Army and all of our naval vessels, Marine Corps, everybody took off
and did exactly what they could do, and do well, and in ten days the war
was over, because we basically did it right. That was my message [in my
book].

We had been misled for avery long time. | would occasionally lecture
up at Maxwell [Air Force Base] when | got called back from Korea. All
of the pointy heads were telling us how easy it was to control these little
regional conflicts, these limited wars. Limited wars do not work; it's a
screw up to even think that a limited war is going to work. Never has
worked. | have no knowledge of where limited war has been 100% suc-
cessful. It wins some battles, but you don’t win the war. And if you're
going to put your troops at risk and go to war, you heed to go to war 100%.

| think some of the things | brought out of [Vietnam] that were so
valuable to me were how ingenious Americans are, how well they can
function under some horrible conditions. Roughly 45% of our people had
some kind of a major orthopedic injury. And a combination of injuries,
like John McCain had, was not at all an isolated case. As| said, 45% of
the people had a broken arm, back, legs, skull fracture, or some combina-
tion of theseinjuries.

Nevertheless, the communication net was cranked up, and the first
thing that you found when you got into a compound of any kind where a
bunch of Americans were was that there was some comm going. As soon
as the guys were sweeping, shoveling, scraping, whatever it was, you
would then hear sounds going [in the background], and you knew that it



2001] THE NAVY'SEEO COMPLAINT PILOT PROGRAM 153

meant something. If you didn’t know the tap code at that time, you didn’t
know what was going on, so you just knew that something was going on.

In my case, the first one of those that | heard and was able to identify
was this tap here. [Taps out C-C] | later learned the C-C tap was the
church call. So on Sunday, when the guards would clear, the C-C would
tap church call and we would pray for everyone who was getting brutalized
over in the cells or getting tortured. And we prayed for our families and
prayed for ourselves. Infact, | did that so seriously, there weretimes|'m
surethat no one else got aword in because | had the line blocked. The sec-
ond one |l learned was this call [taps out H-H], which was an H-H that was
tapped on Friday night, for Happy Hour! My God, when | got that one
sorted out | said: “This guy is really around the bend. There ain’t been
nobody happy up in this place.”

But there were afew light moments. The most memorable for meis
the wonderful dedication of these many people who would get in that line
of communication. Wewereisolated. My time up there| spent thirty-eight
months in solitary. That was not a high number; there were quite a few
people who spent fifty-two to fifty-four months. And when we all got
moved together after the Son Tay Raid, you would see some strange peo-
ple. All thisisolation had gotten you into sometime-killing patternswhere
you had to get through that day, so you develop these routines. And when
they got us back into a single large cell, which held about forty people, it
was just wild to watch al of these patterns work themselves out. A psy-
chiatrist would have been in hog heaven. Because there were, without
guestion, many of us who had turned the corner. And this move back into
this room with forty-five people got you reoriented into the world.

Of course that night when all of those bombs started to hit the ground
was realy a marvelous thing, because we' d been waiting for that, in my
case, for sixty-seven months. | was ashort timer in a sense; Everett Alva
rez, our first POW shoot down, got shot down August 5, 1964. So at the
time | got released with five years and seven months, Everett got released
the month before, obviously with seven some odd years. And the fact that
he endured and came out with his head up the way he did was a manifest
testimony to his convictionsand his courage and hisallegianceto his coun-

try.

One thing | remember most fervently: when | got into a big room, |
was the building commander. | had a policy that every day as soon as the
guards would clear the room, we would all stand up and face west and
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pledge allegiance to the United States. That was a defiant moment for us.
We had aflag; a guy had made a flag and had it sewn inside his shirt and
we would all stand together and pledge allegiance to the United States.

And out of this 500 and some shoot downs that we had, we only had
two really bad apples. One was a colonel; the other was a Navy captain.
Unfortunately, they were opportunists who refused to stay in the loop,
refused to hang in with us, and they opted to cross over to the other side.
And they did so, of course, at the loss of their reputation and future. So |
thought it was a wonderful monument to Americato see all these people
come out of there in 1973 with their head up and full of conviction that
they’ d done the best that they could do under these very difficult circum-
stances. Jerry Denton, a Navy commander from down in Mobile, became
the spokesman for the first group that came out on February 14th. And |
can't precisely recall his words, but it was much like this: he saluted the
flag and said, “It's been apleasure to serve under difficult conditions. God
bless America.” And that said it all.
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CASE NOTE: UNITED STATESV. BAUERBACH: HASTHE
ARMY COURT OF CRIMINAL APPEALSPUT “COLLAZO
RELIEF” BEYOND REVIEW?

MaJor TimotHY C. MacDonNeLLY
I. Introduction

Ex cathedra, meaning “from the chair,” is “atheological term which
signifies authoritative teaching,”? and is used to describe the Pope’s
authority to create irreformable dogmafor the Catholic Church.® Oncethe
Pope exercises this rarely used power, his decision cannot be overturned.
The Army Court of Criminal Appeals (Army Court) claims, with some
support, asimilar power to place their decisions beyond review.* Accord-
ing to the Army Court, its decisions are unreviewable when it exercisesits
sentence appropriateness authority under Article 66(c) of the Uniform
Code of Military Justice (UCMJ).> In United Sates v. Bauerbach, the
Army Court invoked this authority when it granted relief for non-prejudi-
cial post-trial delay, known as “Collazo relief.”® Thus, according to the
Army Court, “Collazo relief” isbeyond review by the Court of Appealsfor
the Armed Forces (CAAF).

This note examines the Bauerbach opinion and its ramifications,
focusing on three questions raised by Bauerbach and “ Collazo relief” in
general. First, was the Army Court correct when it stated that “Collazo

1. Professor, Crimina Law Department, The Judge Advocate General’s School, U.S.
Army, Charlottesville, Virginia.

2. 5 THe CaTHoLIc ENcycLoreDIA (1913).

3. Id. According to Catholicism, when the Pope speaks ex cathedra he is doing so
through and with divine assistance.

4. See United States v. Bauerbach, 55 M.J. 501, 505 (Army Ct. Crim. App. 2001);
United Statesv. Dukes, 5 M.J. 71, 73 (C.M.A. 1978); United States v. Turner, 35 C.M.R.
410, 411 (A.B.R. 1965).

5. Article 66(c) provides:

In cases referred to it, the Courts of Criminal Appeals. . .. may affirm
only such findings of guilty and the sentence or such part or amount of
the sentence, as it finds correct in law and fact and determines, on the
basis of the entire record, should be approved.

UCMJ art. 66(c) (2000).
6. Bauerbach, 55 M.J. at 505.
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relief” has always been amatter of sentence appropriateness? Second, did
the Army Court correctly conclude that Bauerbach and “Collazo relief”
arebeyond review? Third, wasthe Army Court’suse of its sentence appro-
priateness authority to create “Collazo relief” consistent with Congress's
intent for how the Courts of Criminal Appeal (or “service courts’) should
use this unique authority?

I1. United Satesv. Collazo: The Birth of aNew Method of Addressing
Undue Post-Tria Delay

Last year, in United Sates v. Collazo,’ the Army Court of Criminal
Appealstook the bold and controversial step of granting sentencerelief for
a non-prejudicial post-trial delay. Since that 2000 decision, the Army
Court has granted “Collazo relief” in several memorandum opinions and
four published opinions.8 The court has used these opinions to pressure
staff judge advocates (SJA) and chiefs of crimina law to devote greater
attention to post-trial processing. In Collazo, the court stated that the rea-
son there are so many post-trial errors and records involving excessive
delay is because “there are no meaningful sanctions for tardy or sloppy
work.”® The court’s creation of “Collazo relief” was obviously an effort to
provide a meaningful sanction.

One problem with Collazo, however, was the court’s failure to state
clearly its legal authority to reduce a sentence for post-trial delay absent
prejudicial error. The caselaw regarding undue post-trial delay seemed to

7. 53 M.J. 721 (Army Ct. Crim. App. 2000).

8. See Bauerbach, 55 M.J. 501 (Army Ct. Crim. App. 2001); United States v.
Nicholson, 55 M.J. 551 (Army Ct. Crim. App. 2001); United States v. Marlow, No.
9800727 (Army Ct. Crim. App. Aug. 31, 2000) (unpublished); United States v. Bass, No.
9801511 (Army Ct. Crim. App. Aug. 3, 2001) (unpublished); United States v. Holland, No.
9901168 (Army Ct. Crim. App. Aug. 1, 2001) (unpublished); United States v. Stevens, No.
9900666 (Army Ct. Crim. App. Aug. 1, 2001) (unpublished); United Statesv. Delvalle, No.
9800126 (Army Ct. Crim. App. July 16, 2001); United States v. Brown, No. 9900216
(Army Ct. Crim. App. Jul. 13, 2001) (unpublished); United Statesv. Pershay, No. 9800729
(Army Ct. Crim. App. Jun. 12, 2001) (unpublished); United States v. Bradford, No.
9900366 (Army Ct. Crim. App. May 16, 2001) (unpublished); United Statesv. Hansen, No.
20000532 (Army Ct. Crim. App. May 10, 2001) (unpublished); United States v. Acostas-
Rondon, No. 9900458 (Army Ct. Crim. App. Apr. 30, 2001) (unpublished); United States
v. Sharp, No. 9701883 (Army Ct. Crim. App. Apr. 16, 2001) (unpublished); United States
v. Hernandez, No. 9900776 (Army Ct. Crim. App. Feb. 21, 2001) (unpublished); United
States v. Fussell, No. 9801022 (Army Ct. Crim. App. Oct. 20, 2000) (unpublished).

9. Collazo, 53 M.J. at 725 n.4.
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require prejudice before a court could grant relief.1% In United Sates v.
Bauerbach, 1 the Army Court removed any confusion regarding its legal
authority to grant “Collazo relief.” The court devoted almost the entire
opinion to explaining that its authority to grant “ Collazo relief” came from
the court’s Article 66(c) sentence appropriateness power.

In Bauer bach, the appellant pled guilty to one specification of wrong-
ful use of marijuana and was sentenced to three months confinement, for-
feiture of all pay and allowances, and a bad-conduct discharge.’> The only
issue raised by appellate defense counsel was whether Private Bauerbach
wasentitledto “ Collazorelief,” asit took 288 daysto processthe 385-page
record of trial and compl ete the post-trial process. Appellate defense coun-
sel did not allege any prejudice from the post-trial delay, only that the post-
trial process took too long.3

The government argued that the Army Court was not permitted to
grant relief from non-prejudicial post-trial delay, because to do so would
violate Article 59(a), UCMJ.* The court disagreed, stating the govern-
ment’s argument “suggests a misunderstanding of the court’s responsibil-
ity and authority to determine sentence appropriateness under Article
66(c), UCMJ.” 1> The court went on to discussthe origins of Article 66, the
interplay between Articles 59 and 66, and its holding in Collazo. The gist
of this discussion was that when the Army Court grants“ Collazo relief,” it
does so under its sentence appropriateness authority.

Thesignificance of thisholding isconsiderable. For thefirsttime, the
Army Court expressly declared that its Article 66 sentence appropriate-
ness authority may be used to grant “ Collazo relief.” If the court was prop-
erly exercising this authority, its decision, and “ Collazo relief” in general,
may be beyond review.1® Finally, Bauerbach and all the “Collazo relief”

10. See, eg., United Statesv. Bdll, 46 M.J. 351 (1997); United Statesv. Hudson, 46
M.J. 226 (1997); United States v. Banks, 7 M.J. 92 (C.M.A. 1979).

11. 55M.J. 501 (Army Ct. Crim. App. 2001).

12. 1d. at 502. Although Private Bauerbach pled guilty to one specification of wrong-
ful use of acontrolled substance on multiple occasions, the government also went forward
on awrongful distribution charge. Private Bauerbach was found not guilty of the distribu-
tion charge. 1d.

13. 1d.

14. UCMJart. 59(a) (2000). “A finding or sentence of court-martial may not be held
incorrect on the ground of an error of law unlessthe error materially prejudicesthe substan-
tial rights of the accused.” Id.

15. Bauerbach, 55 M.J. at 502.

16. See supra note 4 and accompanying text.
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cases represent an aggressive use of sentence appropriateness authority to
resolve undue post-trial delay, an issue traditionally addressed as legal
error.

I11. Has“Collazo Relief” Always Been aMatter of Sentence Appropriate-
ness?

The first section of this note addresses whether the Army Court was
correct when it stated in Bauerbach that “ Collazo relief” has always been
a matter of sentence appropriateness. This statement’s potential signifi-
cance has already been discussed, but not its accuracy. Despite the Army
Court’s conclusion to the contrary, it isunlikely the Collazo court had con-
clusively resolved that sentence appropriateness was its basis for granting
relief. Three observations about the Court’s opinion in Collazo, aswell as
subsequent Army Court opinions, support this proposition. First, the Col-
lazo opinion lacks any discussion clearly identifying it as a case where the
Army Court was exercising its sentence appropriateness authority. Sec-
ond, based on an examination of the Collazo record, it is unlikely the court
would have concluded that Collazo received an unjust sentence, despite
the government’s undue post-trial processing delay. Third, in two later
memorandum opinions, the Army Court dealt with sentence appropriate-
ness and “ Collazo relief” separately.l” In one case, the court even stated,
“We disagree that the appellant’s sentence was inappropriately severe, but
find that the post-trial processing of this case warrants some relief.” 18

A. The Collazo Court’s Failure to Discuss Sentence A ppropriateness

The Army Court, like all service courts, derives its authority to act
from UCMJ Article 66(c). In accordance with Article 66(c), the Army
Court “may affirm only such findings of guilt and the sentence or such part
or amount of the sentence asit finds correct in law and fact and determines,
on the basis of the entire record, should be approved.” Based on this lan-

17. United States v. Hansen, No. 20000532 (Army Ct. Crim. App. May 10, 2001)
(unpublished); United States v. Sharp, No. 9701883 (Army Ct. Crim. App. Apr. 16, 2001).
18. Hansen, No. 20000532.
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guage, the Army Court can affect sentences through one of three powers.
The court described these powers in Bauerbach as follows:

The three components of our Article 66(c), UCMJ, authority are
commonly referred to aslegal sufficiency (“correctinlaw”), fac-
tual sufficiency (“correctin. .. fact”), and sentence appropriate-
ness (“may affirm only . . . such part or amount of the sentence,
asit . .. determines, on the basis of the entire record, should be
approved”).1®

In Coallazo, the court granted relief for undue post-trial delay by exer-
cising its “broad power to moot claims of prejudice by ‘affirming only
such findings of guilt and the sentence or such part or amount of the sen-
tence asit finds correct in law and fact and determines, on the basis of the
entire record, should be approved.””?° Thus, the Collazo court refused to
state which of three components of Article 66(c) it was exercising. Addi-
tionally, in the five memorandum opinionsfollowing Collazo, the court did
not state which of the three components of Article 66(c) it was exercising
when granting “ Collazo relief”.

In addition to the court’s failure to state expresdly that it was exercis-
ing sentence appropriateness authority, the court failed to discuss or apply
the standard of review for granting sentence appropriateness relief. The
caselaw regarding sentence appropriateness consistently describesthe ser-
vice courts' authority as the power to ensure that justice is done and that
the accused receives a just punishment.? In United Sates v. Healy, the
Court of Military Appeals (CMA) stated, “ Sentence appropriateness
involves the judicia function of assuring that justice is done and that the
accused gets the punishment he deserves.” %2 The court must make its sen-
tence appropriateness determination on the basis of the entire record.??
Although the Collazo court discussed the dictates of “fundamental fair-
ness’ regarding the government’s diligence in the post-trial process,?* the

19. Bauerbach, 55 M.J. at 504.

20. 53M.J. 721, 727 (Army Ct. Crim. App. 2000) (quoting United Statesv. Wheelus,
49 M.J. 283, 288 (1988) (quoting Article 66(c), UCMJ)).

21. See, e.g., United Statesv. Parker, 36 M.J. 269, 271 (C.M.A. 1993); United States
v. Claxton, 32 M.J. 159, 162 (C.M.A. 1991); United States v. Lanford, 20 C.M.R. 87, 94
(C.M.A. 1955); United Statesv. Cavallaro, 14 C.M.R. 71, 74 (C.M.A. 1954).

22. 26 M.J. 394, 395 (C.M.A. 1988).

23. UCMJart. 66(c) (2000).

24. Collazo, 53 M.J. at 727.
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court never concluded—based on the entire record—that Private Collazo
did not get the punishment he deserved.

A seminal case describing factors to consider when making sentence
appropriateness determinations is United Sates v. Cavallaro.?> |n Caval-
laro, the CMA found the Navy Board of Review was confused about the
scope of its sentence appropriateness authority and responsibility.?® The
CMA returned the case to the Board of Review because the Board had
affirmed the accused's sentence, and also recommended that The Judge
Advocate Genera exercise clemency. The CMA concluded there was at
least an appearance that “boards of review do not understand fully the fac-
tors they may consider in determining the appropriateness of [a] sen-
tence.”?” The CMA went on to state,

When reconsidering the sentence, the board of review should
consider the appropriateness of the sentence in light of the entire
record before it, giving due consideration to the factors set forth
in paragraph 76a and other parts of the Manual and any other
factors in the record which tend to establish a fair and just sen-
tence.?®

The CMA referred to paragraph 76a of the 1951 Manual for Courts-
Martial, which described the matters a panel or judge were required to
consider when sentencing a convicted soldier. These factors included:
aggravation evidence, character of the soldier’s service, extenuation evi-
dence, prior convictions, and the needs of good order and discipline.?®

In Collazo, the Army Court did not discuss these factors, other than
the needs of good order and discipline. This one discussion was extremely
brief, and was limited to the effect of undue post-trial delay on “the confi-
dence of both soldiers and the public in the fairness of military justice.”
The court did not address other seemingly important factorsin determining

25. 14CM.R. 71 (C.M.A. 1954).

26. 1d. at 74.

27. 1d.

28. Id. at 75.

29. MANUAL FOR CouRTs-MARTIAL, UNITED STATES § 76a (1951).

30. United Statesv. Collazo, 53 M.J. 721, 726 (Army Ct. Crim. App. 2000).
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ajust sentence, like the nature and seriousness of Private Collazo’s crimes
or extenuation and mitigation evidence presented during sentencing.

It could be argued that it was unnecessary for the Collazo court to
state it was exercising sentence appropriateness authority becauseto do so
would articulate the obvious. The Collazo court found that appellant suf-
fered no actua prejudice, and still granted relief. Since Article 59(a) pre-
vents military courts from granting relief for non-prejudicial legal errors,
the court must have been exercising its sentence appropriateness authority.
It could also be argued that the only reason the Bauerbach court stated that
“Collazo relief” was a matter of sentence appropriateness was because the
government’s position in Bauerbach indicated the government did not
understand what should have been obvious.

If the government'’s position in Bauerbach “suggests a misunder-
standing” 3! of “ Collazo relief” and the service courts’ Article 66(c) author-
ity, asthe Army Court stated in Bauerbach, they were not alone. The Coast
Guard Court of Criminal Appeals,® the Navy-Marine Corps Court of
Criminal Appeals,® and even panels of the Army Court apparently “mis-
understood” that “Collazo relief” was based on sentence appropriateness
rather than legal error.>* One viable explanation for these misunderstand-
ings: the Army Court erred in Bauerbach by concluding that “ Collazo
relief” has always been based on sentence appropriateness.

On its face, United Sates v. Collazo does not appear to be a sentence
appropriatenesscase. The Army Court neither stated it was exercising sen-
tence appropriateness authority when granting relief, nor did it discuss or
apply the standard of review for granting sentence appropriateness. In
United Sates v. Bauerbach, the court referred to no less than twenty cases
dealing directly with the court’s sentence appropriateness authority.3> The
Collazo court, by contrast, only referred to one case that tangentially
addressed the court’s sentence appropriateness authority.%¢ If the court

31. United States v. Bauerbach, 55 M.J. 501, 502 (Army Ct. Crim. App. 2001).

32. See United Statesv. Tardiff, 54 M.J. 827, 830 (C.G. Ct. Crim. App. 2001).

33. See United States v. Green, No. 9900256, 2001 CCA Lexis 9 (N-M. Ct. Crim.
App. Jan. 16, 2001).

34. SeeUnited Statesv. Hansen, No. 20000532 (Army Ct. Crim. App. May 10, 2001)
(unpublished); United States v. Sharp, No. 9701883 (Army Ct. Crim. App. Apr. 16, 2001).

35. Bauerbach, 55 M.J. at 503-06.

36. 53 M.J. 721, 727 (Army Ct. Crim. App. 2000).
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intended to grant sentence appropriateness relief in Collazo, it could have
done so in clear, unambiguous terms, asit did in Bauerbach.

B. Private Collazo's Sentence Was Not Rendered Unjust by the Undue
Post-Trial Delay

The Army Court’s failure in Collazo to state it was granting relief
based on sentence appropriateness could have been because it did not
believe Private Collazo received an unjust punishment. It isimpossible to
know exactly what the members of any court were thinking beyond that
which iswritten initsopinion. Thisisalso true of the Army Court in Col-
lazo. It is possible, however, to examine those factors the court was
required to consider when granting sentence appropriatenessrelief and dis-
cuss whether, under that standard, Private Collazo received an unjust pun-
ishment.

Service courts are required to base their sentence appropriateness
determination on the entire record. The entire record “encompass/es] the
transcript, the documentary exhibits, and all the allied papersaswell asany
appellate brief.”3” When examining the record, the court should consider
avariety of factors. These factors include “the nature and seriousness of
the offense,” 3 matters presented during sentencing under Rule for Courts-
Martial (RCM) 1001, the accused’s “ acceptance or lack of acceptance of
responsibility for his offense[s],”*° and any other factors the court deems
relevant to whether the accused received a just punishment. Applying
these considerations to Private Collazo’s sentence, it seems unlikely that
the court would have concluded Collazo received an unjust punishment.

Private Collazo was convicted, contrary to his pleas, of raping Ms. P.
and having carnal knowledge of Ms. B, the fifteen year-old step-daughter
of asoldier stationed at Fort Drum.*! The government called no witnesses
in sentencing, relying instead on the victims' testimony from the findings
phase of trial. The defense called four sentencing witnesses and presented
one stipulation of expected testimony. The defense witnesses and the stip-

37. 1d.

38. United Statesv. Snelling, 14 M.J. 267, 268 (C.M.A. 1982); see also United States
v. Sharp, No. 9701883 (Army Ct. Crim. App. Apr. 16, 2001) (unpublished).

39. See United Statesv. Cavallaro, 14 C.M.R. 71, 75 (C.M.A. 1954).

40. United Statesv. Aurich, 31 M.J. 95, 97 (C.M.A. 1990).

41. United Statesv. Collazo, No. 9701562, 474 (Headquarters, Fort Drum Sept. 25,
1997) (Record of Trial).
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ulation of expected testimony were from Private Collazo’s chain of com-
mand, who all stated Collazo was an excellent duty performer with good
rehabilitative potential .*> The accused did not make a sworn or unsworn
statement, but instead had both his defense counsel make statementson his
behalf. Although the statements made by Collazo's attorneys communi-
cated his regret for any pain he may have caused the two victims of his
crimes, the statementsfell short of either afull acceptance of guilt or afull
apology.*® Private Collazo’s Enlisted Record Brief was unremarkable,
containing one Army Achievement Medal .*

The post-trial process in Collazo's case took one year and five days,
with twenty of those days owing to a defense delay.*> The record of trial
was 519 pages long, and it took the government about ten months to
authenticateit. In addition to this delay, there were errorsin the post-tria
process. The government failed to let Collazo’s defense counsel review
the record of trial before authentication, provide Collazo or his defense
counsel with an authenticated record of trial for the preparation of RCM
1105/1106 matters, and provide the accused and defense counsel with a
copy of the convening authority’s action in atimely manner.*¢ Despite the
delay in Private Collazo’s case and the technical errorsin the post-trial pro-
cess, hisappellate defense counsel alleged no harm from these errors, other
than a delay in having his matters considered by the Army Court.*’

The Army Court found that the government’s lack of due diligencein
the post-trial process was fundamentally unfair, but found no harm arising
from the delay. The Army Court also found no merit to Private Collazo’s
other allegations of error.®® Thus, if the court was correct in Bauerbach,
which asserted that “Collazo relief” has always been an exercise of sen-
tence appropriateness authority, then the Collazo court would have con-
cluded that the unspecified harm to Private Collazo’'s post-trial processing
rights rendered his sentence unjust or unfair. Given Private Collazo’s
crimes, sentence, and the lack of any actual harm due to the government’s

42. 1d. at 477-96.

43. 1d. at 487.

44, 1d. (Prosecution Exhibit 1).

45, 1d. (Chronology Sheet).

46. United Statesv. Collazo, 53 M.J. 721, 726-27 (Army Ct. Crim. App. 2000).

47. 1d.

48. Id. Due to the length of Private Collazo’s term of confinement, he missed no
parole opportunity because of the government’s delay. See U.S. Der' 1 oF ArRmy, Rec. 15-
130, CLEMENCY AND PARoOLE BoaRrps para. 3-1(€) (23 Oct. 1998).
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post-trial processing delay, it is unlikely the Army Court would have con-
cluded Private Collazo's relief was for sentence appropriateness.

C. Army Court’s Pre-Bauerbach Analysis of “Collazo relief” and Sen-
tence Appropriateness Relief

Perhaps the strongest evidence that “Collazo relief” was not origi-
nally based on sentence appropriateness appears in the Army Court’s
memorandum opinions following Collazo. Although memorandum opin-
ions are not binding precedent, they carry some weight of authority, espe-
cially with the court that wrote the opinion.*® Memorandum opinions also
reveal how a court analyzes a particular issue, because its analysis should
not be affected by the decision to publish the opinion.® In two memoran-
dum opinions written after Collazo but before Bauerbach, the Army Court
addressed “ Collazo relief” and sentence appropriateness relief separately.
These opinions, United Sates v. Sharp®! and United Sates v. Hansen,>?
shed considerable light on two Army Court panels’ view of “Collazo
relief” in relation to sentence appropriateness.

In Sharp, the accused was convicted, contrary to his pleas, of posses-
sion with the intent to distribute and distribution of cocaine. Sharp was
sentenced to adishonorabl e discharge, total forfeiture of al pay and allow-
ances, reductionto Private E1, and confinement for twenty years.5® Appel-
late defense counsel raised several errors, including claims that “the
dilatory post-trial processing of appellant’s court-martial warrants relief,
and . . . [the appellant’s] sentence was inappropriately severe.”>* The
Army Court addressed these two allegations of error separately.>® Regard-
ing the slow post-trial processing, the court concluded the government
failed to proceed with due diligence when it took 399 days to authenticate

49. See, eg., David S. Tatel, Some Thoughts on Unpublished Decisions, 64 Geo.
WasH. L. Rev. 815 (1996).

50. Although memorandum opinions are generaly less extensive regarding the
court’s legal analysis, the analytic framework the court applies should generally be the
same.

51. No. 9701883 (Army Ct. Crim. App. Apr. 16, 2001) (unpublished).

52. No. 20000532 (Army Ct. Crim. App. May 10, 2001) (unpublished).

53. Sharp, No 9701883, at 2.

54. 1d.

55. Id. at 5.
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the appellant’s record of trial. Based on this failure, the court reduced the
accused's confinement by six months.>®

The Sharp court then addressed sentence appropriateness. It dis-
cussed the following: the accused's age, marital status, number of chil-
dren, educational level, general testing score, rank, number of prior
convictions and Article 15s, awards and commendations, the offenses of
which he was guilty, the effect of his offenses on unit readiness, the maxi-
mum sentence authorized, the evidence presented by defense during sen-
tencing, and the accused’'s apology at the conclusion of his unsworn
statement.>” After considering these factors, the court reduced Sharp’s
punishment “ by five years because his approved sentence was inappropri-
ately severe.”>® The court added the relief it granted under Collazo to the
relief it granted dueto theinappropriately severe punishment.> Intheend,
the court approved fourteen and a half years of confinement.

In United Sates v. Hansen, the trial court convicted the accused of
multiple specifications of willfully damaging property.®® He was sen-
tenced to a bad-conduct discharge, reduction to E1, a fine of $1,000, and
confinement for six months. On appeal, the Army Court addressed allega-
tions of undue post-trial delay and an inappropriately severe sentence. As
in Sharp, the court dealt with the allegations separately. More significant,
however, the Hansen court found the accused’s sentence was not inappro-
priately severe, but granted “Collazo relief” anyway. The court wrote,
“We disagree that the appellant’s sentence was inappropriately severe, but
find that the post-trial processing of this case warrants some relief.” 61

In light of Hansen and Sharp, it is difficult to conclude that “ Collazo
relief” hasaways been amatter of sentence appropriateness, as Bauerbach
maintained. Both opinionsdealt with “Collazo relief” and sentence appro-
priatenessrelief separately. In Sharp, the court gave a distinct quantum of
relief for each issue and then added them together. In Hansen, the court
did not find the sentence inappropriately severe, yet still granted “ Collazo
relief.” If the Hansen court had truly determined that “ Collazo relief” was
amatter of sentence appropriateness, it would have likely discussed post-
trial delays and errors within its sentence appropriateness analysis, and

56. Id.

57. Id. at 5-6.

58. Id.

59. Id. at 7.

60. No. 20000532, 1 (Army Ct. Crim. App. May 10, 2001) (unpublished).
61. Id.
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granted relief only where the court found the sentence was inappropriately
severe.

IV. Practical Effects of Bauerbach

Based on the Collazo record of tria, the language of the Collazo opin-
ion, and the Army Court’s subsequent memorandum opinions, it is
unlikely that “ Collazo relief” has always been a matter of sentence appro-
priateness. That being said, the Bauerbach court concluded otherwise.
Until the Army Court changes its stand on “Collazo relief,” or a higher
court overrulesit, practitioners must address “ Collazo relief” issues.

Both defense counsel and government counsel must look for “ Collazo
relief” issues and respond appropriately. Government counsel opposing
“Collazo relief” should emphasize the government’s efforts to proceed
with due diligence in post-tria processing. The government should high-
light those portions of the record of trial that demonstrate the accused
received a just punishment (such as severity of the accused’s crime or a
lack of remorse). Conversely, defense counsel should focus on post-trial
delay issues and the accused’s punishment in general. Thus, defense coun-
sel should address not only thetime it took the government to complete the
record and any defense requests made to expedite the process, but also any
other matters indicating the accused’s sentence was inappropriately severe
(such as aguilty plea or an excellent service record).

A defense claim for “Collazo relief” based on Bauerbach is not an
allegation of legal error; however, there are two reasons why SJAs should
address this claim in an addendum to their post-trial recommendation.
First, the Army Court has repeatedly stated it expects these claims to be
addressed in an addendum.®? Second, most defense counsel do not simply
ask for “Collazo relief,” but also allege prejudice as aresult of undue delay
in post-trial processing.

Once prejudiceisalleged, SJIAs must addressit in an addendum. The
SJA’'s addendum is ideal for addressing claims for “Collazo relief,”
whether the SJIA recommends granting or denying relief. If the SJA rec-
ommends granting some relief, that can be reflected in the addendum with

62. See, e.g., United States v. Bass, No. 9801511, 2 (Army Ct. Crim. App. Aug. 3,
2001) (unpublished); United States v. Brown, No. 9900216, 3 (Army Ct. Crim. App. Jul.
13, 2001) (unpublished).
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a concur/nonconcur line for the convening authority to initial. This
approach leaves no doubt that any relief granted responds to a Collazo
issue and is not a matter of clemency. If the SJA recommends disapprov-
ing aclaim for “Collazo relief,” the addendum can be used to account for
the government’s due diligence in post-trial processing. Staff judge advo-
cates should be mindful that the Army Court applies a totality of the cir-
cumstance test for determining due diligence. Thus, SJAs must account
for circumstances contributing to alengthy post-trial process, and the steps
taken to reduce processing time.®®

V. Are Bauerbach and “Collazo Relief” Beyond Review?

This note next considers the Army Court’s assertion that Bauerbach,
and “Collazo relief” in general, are beyond review. The court claims that
“any relief . . . we grant an appellant exercising our factual sufficiency or
sentence appropriateness authority is final.”® This statement has enor-
mous implications. If the Army Court is correct, then theoretically a ser-
vice court could grant any relief it chose for any error. So long as the
service court stated it was exercising its sentence appropriateness author-
ity, the CAAF could not review the grant of relief. Although readers may
reflexively disagree with the Army Court, the issue is more complicated
than it first appears.

The Army Court highlights a unique aspect of the military appellate
system. Specifically, the military’s initial appellate courts have broader
statutory jurisdiction then the next level of appellate review. Because this

63. The Army Court has specifically mentioned four potentially acceptable reasons
for alengthy post-trial process: “excessive delay in submission of R.C.M. 1105 matters,
post-trial absence or mental illness of the accused, exceptionally heavy military justice
post-trial workload, or unavoidable delays as a result of operational deployments.” Bass,
No. 9801511, at 2. Although the court has rejected alack of court reporters as an excuse
for lengthy post-trial processing, this should still be mentioned in the SJA's addendum.
United States v. Bauerbach, 55 M.J. 501, 507 (Army Ct. Crim. App. 2001). Also, the
addendum should mention defense delays caused by the defense, like the time required for
errata and the time required for the military judge to authenticate the record. Efforts that
the crimina law office made to complete the record as quickly as possible should also be
accounted for. Finaly, effortsto send the record to another jurisdiction for typing or use of
acivilian contract court reporter should also be mentioned.

64. Bauerbach, 55 M.J. at 505.
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unique aspect of the military appellate system is critical to understanding
the Army Court’s position in Bauerbach, it bears some explaining.

The U.S. military justice system contains two levels of appellate
review, the Courts of Criminal Appeal® and the CAAF.%¢ There are four
Courtsof Criminal Appeal, onefor each service, and one CAAF. Any ser-
vice member found guilty at court-martial and sentenced to either a puni-
tive discharge or to one or more years of confinement will have his record
reviewed by a Court of Criminal Appeal .6’ Article 66, UCMJ, created this
court and defined the scope of its authority, while Article 67 did the same
for the CAAF. Article 66(c) requires the Courts of Criminal Appeal to
review the entire record of trial in any casefalling within their jurisdiction.
After reviewing the record, the court “may only affirm such findings of
guilty and sentence or such part or amount of sentence, as it finds correct
in law and fact and determines . . . should be approved.”® Thus, as men-
tioned earlier, the Courts of Criminal Appeal can overturn or ater afinding
or sentence based on legal error, factual insufficiency, or an inappropriate
sentence. The CAAF sjurisdiction, however, is not so broad.

According to UCMJ Article 67, the CAAF

may act only with respect to the findings and sentence as
approved by the convening authority and as affirmed or set aside
as incorrect in law by the Courts of Criminal Appeal . ... The
Court of Appeals for the Armed Forces shall take action only
with respect to matters of law.5°

The plain language of Articles 66 and 67 seems to support the Army
Court’'sassertion that itsgrant of “ Collazorelief” isbeyond review. Article
66 givesthe Army Court the power to reduce a sentence based on sentence
appropriateness, factual insufficiency, and legal error. Article 67 permits
the CAAF to review only those cases affirmed or overturned by the service
courts for legal error. Arguably, therefore, the CAAF has no jurisdiction
over cases where the service courts have overturned a finding or sentence
for factual sufficiency or sentence appropriateness. Although the plain

65. See UCMJart. 66 (2000).
66. Seeid. art. 67.

67. Id. art. 66(b)(1).

68. Id. art. 66(c).

69. Id. art. 67(c).
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language of Articles 66 and 67 seems to support the Army Court’s posi-
tion, the cases make it clear the analysisis not so cut and dry.

In Bauerbach, the Army Court cited five cases to support its conclu-
sion that “any relief we grant an appellant exercising our factual suffi-
ciency or sentence appropriateness authority is final.”’® Each case
supports, in varying degrees, the broad authority of the service courts, and
limitsthe CAAF sjurisdiction to legal errors. One of the cases, however,
notes asignificant exception to the general rule that the CAAF will not dis-
turb a service court’s exercise of one of its unique authorities.

In United Sates v. Christopher, the CMA stated that, although it did
not have the authority to review aservice court’sfactual determinations, “a
board of review may not defeat review in this court by labeling as ques-
tions of fact those matters which are questions of law, or mixed holdings
of law and fact.” ”* Thus, the CAAF may exercise review despite aservice
court’s assertion that it was exercising one of its unique authorities under
Article 66(c). Thisisespecially significant with regard to “ Collazo relief”
in general, and the Bauerbach case in particular.

This note previously argued that “ Collazo relief” is not based on sen-
tence appropriateness.’? In addition to the matters discussed earlier,
Bauerbach (and “Collazo relief” in general) are vulnerable to allegations
that the Army Court haslabeled “ Collazo relief” as an exercise of sentence
appropriateness authority rather than legal error to avoid CAAF review.
The language of Collazo and its progeny has all the earmarks of a legal
error analysis.

In Collazo, the Army Court established a standard that the govern-
ment must meet: due diligencein post-trial processing.”® The court stated
it would measure whether the government met its burden given the totality
of the circumstances.” In Collazo and the cases that followed, the court
granted relief for violations of the post-trial due diligence standard without
regard to other factors that might be relevant to sentence appropriateness.

70. United States v. Bauerbach, 55 M.J. 501, 505 (Army Ct. Crim. App 2001).
71. 32C.M.R. 231, 236 (C.M.A. 1962).

72. See supra notes 49-66 and accompanying text.

73. United States v. Collazo, 53 M.J. 721, 727 (Army Ct. Crim. App. 2000).
74. Id.
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This manner of granting relief is based more on legal error than on sen-
tence appropriateness.

To date, the Army Court has decided fifteen caseswhere it concluded
the government did not proceed with due diligence in post-trial process-
ing.” The court granted relief in each case. No case discussed any matters
occurring before the post-trial process began. One of the cases, United
Satesv. Marlow,’® is particularly significant.

In Marlow, the convening authority approved a punishment less
severe than the adjudged sentence and the Army Court still granted “ Col-
lazo relief.””” Marlow pled guilty and was convicted of multiple larcenies,
attempted larceny, forgery, and absence without leave. He was sentenced
to thirty months of confinement, abad-conduct discharge, and forfeiture of
all pay and allowances.”® In accordancewith apretrial agreement, the con-
vening authority only approved eighteen months of Marlow’s confine-
ment. It took the government 335 days to complete the post-trial process
for the 168-page record of trial. After examining Marlow’s claim of prej-
udicial post-trial delay, the Army Court concluded he had not established
prejudice.”® Despite Marlow’s failure to establish prejudice, the court held
hewas entitled to relief dueto the government’sfailureto proceed with due
diligence in the post-trial process. The court reduced Marlow’s confine-
ment from eighteen to fifteen months.2°

Asin many “Collazo relief” cases, the Army Court’s application of
sentence relief in Marlow appears disconnected from the central question
of sentence appropriateness; that is, whether the accused got the punish-
ment he deserved. In Marlow, the court first determined the government
had failed to proceed with due diligence in the post-trial process, and
although the accused was not prejudiced, he deserved somerelief .8 Next,
the court established a quantum of relief to award the accused based on the

75. See supra note 8.

76. No. 9800727 (Army Ct. Crim. App. Aug. 31, 2000) (unpublished).
77. 1d. at 4.

78. 1d. at 1.

79. Id. at 3.

80. Id.

81. Id. at 4.
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government’s error. Finally, the court subtracted that quantum from the
approved sentence.®?

This method would be appropriate if the Army Court was granting
relief for alegal error, like illegal pretrial confinement; however, if the
court is granting sentence appropriateness relief, the analysis starts from
the wrong point. In determining sentence appropriateness, the court
should begin with the sentence itself. It must determine whether the
accused got the punishment he deserved based on the entire record. Thus,
the court should begin with the accused's sentence, look at the entire
record, and then determine whether the accused received a fair punish-
ment. As part of that analysis, the court must consider the government’s
undue delay in post-trial processing, along with everything else in the
record of trial.

The adjudged sentence in Marlow was particularly relevant, as the
military judge sentenced Marlow to thirty months of confinement.®3 Pre-
sumably the judge's sentence should have been the baseline for the Army
Court’s sentence appropriateness analysis. Because Marlow had entered
into an advantageous pretrial agreement, only eighteen of the thirty months
of confinement could be approved. This pretrial agreement, however,
should not alter the court’s sentence appropriateness analysis. Thus, if the
relief was based on sentence appropriateness, the Army Court would have
to conclude that Marlow was sentenced to twice the confinement he
deserved.

The Bauerbach assertion that the Army Court’s exercise of sentence
appropriateness authority is beyond review by the CAAF has support in
the UCMJ and case law, but Bauerbach overstates that support. The
CAAF can, and has, gone beyond the service court’s characterization of its
own actions. Bauerbach and “Collazo relief” are particularly vulnerable
to such an examination. Specifically, the Army Court’s application of
“Collazo relief” in Hansen, Sharp, and Marlow may cause the CAAF to
disagree with the Army Court’s assertion that “ Collazo relief” is an exer-
cise of sentence appropriateness.

82. Id.
83. Id. at 1.
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VI. Bauerbach, “Collazo Relief,” and Congressional Intent

Finally, this note examines whether the Army Court’s creation of
“Collazorelief” isconsistent with Congress'sintent for how service courts
should exercise their unique Article 66(c) sentence appropriateness
authority. Although the “Collazo relief” debate may begin with undue
delay in the post-trial process, it clearly ends on a question of statutory
interpretation.

The Army Court, through Bauerbach, has identified “Collazo relief”
as a form of sentence appropriateness relief. Arguably, the Army Court
has been granting relief for non-prejudicial legal error and calling it an
exercise of sentence appropriateness authority. By doing so, the court
avoids not only the requirement to find material prejudice, but also the
potential consequence of finding prejudicial post-trial delay.®* If this char-
acterization is correct, does this mean the court has been acting outside its
statutory authority?

The answer to this question is not an easy one, given the court’s broad
power to approve only those sentencesiit believes “should be approved.” 8
Article 66(c) is worded broadly and has been interpreted broadly by the
CAAF, which wrote, “A clearer carte blanche to do justice would be diffi-
cult to express.”® Certainly an argument can be made, based on Article
66(c), that service courts can disapprove any sentence for whatever reason
the court finds appropriate. Despite this argument, it is difficult to believe
that Congress intentionally created a statutory trapdoor where service
courts could sidestep Article 59(a) requirements®’ by using their sentence
appropriateness authority. When faced with two reasonable and contradic-

84. If amilitary appellate court finds that an accused was prejudiced by an undue
delay inthe post-trial process, the appellate court should be required to dismissthe findings
and sentence. See United Statesv. Clevidence, 14 M.J. 17 (C.M.A. 1982); United States v.
Banks, 7 M.J. 92 (C.M.A. 1979); Dunlap v. Convening Authority, 48 C.M.R. 751 (C.M.A.
1974).

85. UCMJ art. 66(c) (2000).

86. United Statesv. Claxton, 32 M.J. 159, 162 (C.M.A. 1991).

87. Seesupra note 14.
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tory interpretations of a statute, it is appropriate to refer to its legidative
history.8

Although examining a statute’s legidative history to divine congres-
siona intent can be difficult, the UCM Jfacilitates thiswith “ one of the best
and most informative . . . legislative histor[ies] anywhere.”8 Unfortu-
nately, even with the UCMJ's extensive legislative history, there is no
“smoking gun” regarding what, if any, restrictions Congress intended to
place on the service courts' sentence appropriateness authority. The
UCMJ's legidlative history, however, does contain “circumstantial evi-
dence’ ontheissue. Congress'sdiscussion of why it was granting service
courts sentence appropriateness authority providesthis evidence. Presum-
ably, determining the intended use of sentence appropriateness will also
show how it was not intended to be used.

In 1948, work began on the creation of a uniform criminal code for
the U.S. armed forces.® Secretary of Defense James Forrestal began the
process by appointing a committee to draft the uniform code and asked
Harvard Law Professor Edmund A. Morgan to chair the committee. Pro-
fessor Morgan and his committee were tasked with creating a justice sys-
tem that could provide the “ proper accommodation between the meting out
of justice and the performance of military operations—which involves not
only fighting, but also the winning of wars.” !

As Professor Morgan and his committee drafted the UCM J, the com-
mittee constantly struck a balance between acommander’srolein the dis-
cipline of his unit and “prevent[ing] courts martial from being an
instrumentality and agency to express the will of the commander.” %2 Pur-
suing that balance, Professor Morgan's committee retained aspects of the
Articles of War that placed the commander at the center of the military jus-
tice system. Commandersstill preferred charges, selected panel members,
and retained clemency authority over an accused. While retaining the
commander’srolein military justice, the committee also created new safe-

88. Steven Breyer, On the Use of Legislative History in Interpreting Satutes, 65 S.
CaL. L. Rev. 845 (1992).

89. Brigadier Genera (Retired) John S. Cooke, Introduction: Fiftieth Anniversary
of the Uniform Code of Military Justice Symposium Edition, 165 MiL. L. Rev. 1 (2000).

90. Id. at 8.

91. Hearings on H.R. 2498 Before the Subcomm. of the House Armed Services
Comm. on the Uniform Code of Military Justice, 81st Cong., 1st Sess. 597 (1949) [herein-
after Hearings on H.R. 2498].

92. Id. at 606.



2001] CASE NOTE 174

guards to prevent a commander’s will from eclipsing the goal of fair and
impartial justice. Some of these safeguards were requiring convening
authoritiesto get advice from their SJA before preferring charges or taking
action, giving Boards of Review (the 1949 equivalent to today’s service
courts) greater authority, and creating a civilian Court of Criminal
Appeals.® For this note's purposes, expanding the boards' authority was
the most significant new safeguard.

Boards of Review were not an innovation of the UCMJ; they had
existed since the creation of Article of War 50.5in 1920.%4 The Army and
Air Force's Boards of Review underwent significant modification under
the Elston Act in 1948, which authorized Boards of Review “to weigh evi-
dence, judge the credibility of witnesses and determine controverted ques-
tions of fact.”% The UCMJ took the modifications created in the Elston
Act and built upon them. In addition to deciding questions of law and fac-
tual sufficiency, the Boards of Review under the UCMJ were given the
authority to approve only those sentences they determine should be
approved. The creation of this sentence appropriateness authority was
“[t]he single greatest change brought about in the powers and duties of the
boards of review by the Uniform Code of Military Justice.” %

Although the UCMJ's legidlative history is extensive, surprisingly
few sections specifically state why Boards of Review were granted sen-
tence appropriateness authority. Beyond the language of Article 66(c)
itself, only the Commentary sections of the House and Senate reports rep-
resent the collective intent of Congress. The Commentary on Article 66(c)
isthe samein both reports, and it states: “The Boards may set aside, onthe
basis of the entire record, any part of a sentence, either becauseitisillega
or because it is inappropriate. It is contemplated that this power will be
exercised to establish uniformity of sentences throughout the armed
forces.”9” Although sentence uniformity can be agoal initself, in the con-
text of the UCMJ, sentence uniformity was directed at curing two ills of

93. Id.

94. Roger M. Currier & Irvin M. Kent, The Boards of Review of the Armed Forces,
6 VanD. L. Rev. 241 (1952-1953).

95. Id. at 242.

96. Id.

97. SuBcomM. oF THE House ARMED Services Comm., ReporT oN H.R. 2498, 81st
Cong., 1st Sess. 31-32 (1949); SuscomM. oF THE SENATE ARMED SERVICES CoMM., REPORT ON
S. 857 anp H.R. 2498, 81st Cong., 1st Sess. 28 (1949).
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the military justice system: command influence in sentencing and exces-
sive sentences.

As stated, striking a balance between discipline and justice occupied
amajority of the House and Senate hearings on the UCMJ. Congress heard
from severa witnesses and read reports discussing the concern that “[t]oo
often the [courts-martial] have been told by commanders they were
expected to bring in verdicts of guilty, and impose specific sentences.” %
Witnesses like Mr. Arthur E. Farmer, Chairman of the Committee on Mil-
itary Law, War Veterans Bar Association, testified that it was not unique
for him to have heard commanding officers state, “ Gentlemen, when you
pass sentence on the accused, you will give him the maximum sentence.
Clemency is my function.”®® Mr. Farmer went on to testify that the com-
mand influence did not have to be as overt asthe above statement. 1t could
be as subtle as acommander expressing his concern at a staff meeting that
aparticular crime should be treated as a serious offense.1%

Professor Morgan testified that Boards of Review would be suffi-
ciently separate from any general court-martial convening authority so as
to remove any hint of command control.1%? Removed from command
influence and armed with the power to reduce sentences, “the board of
review would take care of any excessive sentence.” 102

A concern that military sentences were generally too severe provided
another motivation for Congress to seek sentence uniformity through Arti-
cle 66(c).19% Several witnesses, most notably Professor Morgan, testified
about their experiences or cited statistics regarding clemency boards that

98. Hearingson H.R. 2498, supra note 92, at 640 (statement by Mr. Richard H. Wels,
Chairman, Special Committee on Military Justice of the New York County Lawyers' Asso-
ciation); seealsoid. at 46 (statement of the Honorable Gerald R. Ford, Member of Congress
From the Fifth District of the State of Michigan).

99. Hearings on S. 857 and H.R. 2498 Before the Subcomm. of the Senate Armed
Services Comm., 81st Cong., 1st Sess. 87 (1949) [hereinafter Hearings on S 857] (state-
ment of Mr. Arthur E. Farmer, Chairman, Committee on Military Law, War Veterans Bar
Association).

100. I1d.

101. Hearingson H.R. 2498, supra note 92, at 608 (statement of Professor Edmund
A. Morgan).

102. Hearingson S. 857, supra note 100, at 46 (statement of Professor Edmund G.
Morgan).

103. Hearings on H.R. 2498, supra note 92, at 840 (statement of Professor Arthur
John Keeffe, Cornell Law School); Hearings on S. 857, supra note 100, at 46, 311 (state-
ments of Professor Edmund G. Morgan).
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were held after World War 1.1%* Mr. George A. Spiegelberg, Chairman of
the Special Committee on Military Justice of the American Bar Associa-
tion, stated, with the support of Senator Morse, “There is something . . .
wrong with the system which results in a clemency board . . . reducing or
remitting over 27,000 sentences.”1% Twice during the Senate hearings,
Professor Morgan referred to his own experience sitting on a clemency
board after World War | where the board “remitted 18,000 [years] in 6
weeks.” 106

Some of the witnesses that testified against making substantial
changes to the military justice system actually may have encouraged Con-
gressto pass measureslike Article 66(c). Members of the House Subcom-
mittee were concerned when witnesses like Colonel William A. Roberts of
the U.S. Air Force Reserve testified:

Thereal difference [between the military and civilian justice sys-
temsg] is the object and amount of punishment. The object of
civilian criminal court generally isto reform and rehabilitate the
offenders. The object of military law . . . isto act as a deterrent
so that when the first man steps out of line and gets a hard sen-
tence it will deter others.1%”

Testimony like Colonel Roberts' supported the concern of many in Con-
gress that sentencing in the military was too focused on discipline at the
expense of justice.

Congress was fairly clear on why it granted Boards of Review sen-
tence appropriateness authority. It intended that service courts exercise
this authority to “establish sentence uniformity throughout the ser-
vices.”1%® As previously discussed, the purposes of sentence uniformity
were to reduce command influence over the sentencing process and avoid
unduly harsh sentences. If thiswasthe motivation behind the Article 66(c)

104. Hearings on S. 857, supra note 100, at 46, 311 (statements of Professor
Edmund G. Morgan).

105. Id. at 80 (statement of Mr. George A. Spiegelberg, Chairman, American Bar
Association Special Committee on Military Justice).

106. Id. at 46, 311 (statements of Professor Edmund G. Morgan).

107. Hearingson H.R. 2498, supra note 92, at 780 (statement of Colonel William A.
Roberts, U.S. Air Force Reserve, representing the AMVETS).

108. Id. at 840 (1949) (statement of Professor Arthur John Keeffe, Cornell Law
School).
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sentence appropriateness authority, however, creation of “Collazo relief”
would not fulfill these purposes.

Some have said that using legislative history to support a statutory
interpretation is a bit like “looking over a crowd and picking out your
friends.” 1% |n an effort to avoid such criticism, it should be noted that sec-
tions of the UCMJ's legislative history inure to the favor of those arguing
that Congress intended no restriction on the Boards of Review in their
exercise of sentence appropriateness authority. Thetestimony of the Judge
Advocates General for the Army and Navy and Congress's lack of a
response to their concerns offered the strongest evidence on this point.
Both opposed granting Boards of Review sentence appropriateness author-
ity because the boards' powers would be too sweeping.*1® Despite this
opposition, premised on the Judge Advocates Generals’ concern that
Boards of Review would invade the province of commanders, Congress
passed Article 66(c) with the sentence appropriateness provision intact.
Thus, Congress arguably intended the Boards of Review to have sweeping
unrestricted power since they were unmoved by the Judge Advocates Gen-
erals’ concern.

Although this argument has some validity, it is not consistent with the
legislative history. After the Judge Advocates General testified before the
Senate, their concerns were discussed briefly.

“Senator Kefauver. The next controversial subject is the board
of review and Courts of Military Appeals.

Professor Morgan. Yes.

Senator Kefauver. The board of review.

Professor Morgan. Thefirst thing | understand on that, Senator,
isthat they [the Judge Advocates General] do not want the board
of review to handle sentences, is that right?

Mr. Galusha. That isright.

Senator Kefauver. That isright.

Professor Morgan. That is one of the places where there has
been the tremendous criticism of the Army, Navy, and Air Force
.... |l wasinthe First World War, as a matter of fact, and | hap-
pened to sit for 6 weeks as chairman of the clemency committee,

109. Breyer, supra note 89, at 846 (quoting Judge Leventhal).

110. Hearingson S 857, supra note 100, at 258, 262 (statement of Major Generad
Thomas A. Green, Judge Advocate Genera of the Army), 287 (statement of Rear Admiral
George L. Russell, Judge Advocate General of the Navy).
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and | know we remitted 18,000 yearsin 6 weeks. The sentences
arejust fantastic at times.

Senator Saltonstall. Mr Chairman, | do not want to make hasty
decisions, but if you fedl the same way, | would say very clearly
that | believe they should have the right to reduce sentences.
Senator Kefauver. | think undoubtedly it should be there. 1

This discussion does not support a conclusion that Congress intended
Boards of Review to exercise their sentence appropriateness authority
without restriction. Rather, it highlights that Congress was primarily con-
cerned with the harshness of court-martial sentences, and intended Boards
of Review to take sentences that were unduly harsh and make them fair.

VI1I. Conclusion

In an effort to correct the growing problem of undue post-trial delay
within the Army’s military justice practice, the Army Court of Criminal
Appealstook abold step. The court broke from the traditional method of
addressing post-trial delay and created a new method, “ Collazo relief.”
This new method forces SJAs and chiefs of criminal law to scrutinize the
post-trial processin their jurisdictions.*?

Thelegal authority for this new method of addressing undue post-trial
delay was unclear in Collazo. The Army Court sought to clarify itsauthor-
ity to grant “Collazo relief” in Bauerbach. The Bauerbach court claimed
that “Collazo relief” was, and had always been, based on sentence appro-
priateness authority. The Collazo opinion and the Army Court’s subse-
guent memorandum opinions before Bauerbach, however, do not support
this conclusion.

In Bauerbach, the Army Court claimed that, when it exercises sen-
tence appropriateness authority to the benefit of an accused, its decisionis
final. If true, the court’s opinion in Bauerbach, and all “Collazo relief”
cases, would be beyond review. It is unclear whether the CAAF would
agree with the Army Court, even if the Army Court properly exercised its
sentence appropriateness authority. Clearly, however, the Army Court
cannot place its decisions beyond review simply by labeling them as an

111. Id. at 311.
112. Thisnew method also increased interest within the Army in fielding voice rec-
ognition software for court reporting.
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exercise of the court’s sentence appropriateness authority. The court’s
opinions in Bauerbach and all “Collazo relief” cases are vulnerable to
claims that the court has midabeled its action, trying to do through sen-
tence appropriateness authority what it could not do through legal error
analysis.

Finally, the Army Court’s creation of “ Collazo relief” raisesthe ques-
tion of whether Congress intended service courts to use their sentence
appropriateness authority to resolve non-prejudicial legal errors. Con-
gress's intent, described in the House and Senate reports and committee
hearings on the UCMJ, was to have sentence appropriateness authority
used to create sentence uniformity and remove command influence and
excessive sentencing from the military. “Collazo relief” achieves none of
these objectives.

The Army Court’s new method of addressing post-trial delay liesin
the no-man’sland of statutory authority. “Collazo relief” isbased on nei-
ther legal error nor a true sentence appropriateness analysis. “Collazo
relief”, likethe Dunlap®3 rule beforeit, isborn of frustration with what the
court perceives as “tardy or sloppy work.”4 In an effort to stem this tide,
the court transformed its sentence appropriateness shield into a stick,
which it now wields against errant jurisdictions. This approach grants
relief because the government was inefficient, not because the accused
received an unjust punishment.

It should be recognized that the Army Court’s creation and use of
“Collazorelief” isnot limited to post-trial issues. The court has effectively
stated that, although an accused has suffered no legal harm from the gov-
ernment’s error, he may nonetheless be entitled to relief. He is entitled
because he has aright to a speedy post-trial process, and fundamental fair-
ness dictates that the government proceed with due diligence in the post-
trial process.

This same analysis can apply to trial or pretrial errors. For example,
the court could determine the government violated an accused’s Fifth
Amendment or Article 31 rights, but there was no prejudicial effect. If
there was no prejudicial effect, then no relief under alegal error analysisis
permitted.'*> It could be argued, however, that consistent with the Army

113. Dunlap v. Convening Authority, 48 C.M.R. 751 (C.M.A. 1974) (imposing a
strict, ninety day post-trial processing standard).
114. United Statesv. Collazo, 53 M.J. 721, 725 n.4 (Army Ct. Crim. App. 2000).
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Court’s analysis in Bauerbach, fundamental fairness dictates that the gov-
ernment protect soldiers’ Fifth Amendment or Article 31 rights. Thus,
when the government violates these rights, the court can provide relief in
the form of a sentence reduction.

Thelegidative history of the UCM Jrepeatedly makesreferenceto the
struggle between the needs of discipline and the needs of justice. To
ensure that discipline did not eclipse justice within the military, UCMJ
Article 66(c) granted service courts sentence appropriateness authority.
Theintent of this authority wasto ensure that convicted soldiers receive a
just and fair punishment. Although much has changed in the military jus-
tice system since 1951,1° the purpose and function of Article 66(c) has
not. “Collazo relief,” or interpretations likeit, do not serve those purposes
or functions.

115. UCMJ art. 59(a) (2000).

116. Since 1951, the UCMJ has had two major revisions, in 1969 and 1984. The
Manual for Courts-Martial has undergone four mgjor revisions, in 1969, 1984, 1995, and
1998.
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THE TUSKEGEE AIRMEN: THE MEN WHO CHANGED A
NATION?

MaJor KAReEN S. WHiTE, USAF?

“In combat a man is respected if he has ‘guts' no matter where heis
from, what hisreligious beliefsare, or the color of hisskin.”3 That respect,
however, doesn’t always transcend the battlefield. Such was the experi-
ence of the African-American aircrews of World War |1, known as the
Tuskegee Airmen. Charles Francis chronicles the Tuskegee Airmen’s
struggle for acceptance, their performance during combat, and their even-
tual integrationinto the Air Force. The stories of the Tuskegee Airmen and
their contributions are intriguing and important to understanding the strug-
gle for integration of the armed forces.

The Tuskegee Airmen is a chronological accounting of the “experi-
ment”4 of African-American squadrons before, during, and after World
War Il. The book is designed to tell the stories of the African-American
airmen who fought and died in World War 11, as well as those who fought
abattle onthe home front to “ achieve for black Americans the samerights,
privileges, treatments, and opportunities enjoyed by white Americans.”®

The Tuskegee Airmen is a tribute to the men of the 99th Fighter
Squadron, the 332nd Fighter Group, and the 477th Bombardment and
Composite Groups, and for that purpose the author and editor included the
accomplishments and contributions of as many Tuskegans as possible

1. CHaRLEs E. FraNncis, THE TuskeGee AIRMEN: THE MEN WHo CHANGED A NATION
(Adolph Caso ed., 4th ed. 1997).

2. Judge Advocate General’s Corps, U.S. Air Force. Presently assigned as Professor,
Contract and Fiscal Law, The Judge Advocate General School, U.S. Army, Charlottesville,
Virginia. LL.M, 2000, The Judge Advocate General School, U.S. Army; J.D., 1995, Uni-
versity of Arizona Rogers College of Law; B.S.B.PA., 1986, University of Arizona.

3. Francis, supranote 1, at 185.

4. Time carried an article about the Tuskegee Airmen wherein the authorslabeled the
African-American squadrons as an “experiment” that was allegedly considered afailure by
many of the senior leaders of the Army Air Corps. The War Department subsequently
denied the assertions in the article. 1d. at 88.

5. The author explains in the Preface that many previous attempts to tell the story
have been based on hiased reports from the period and his book attemptsto tell the story as
completely, accurately and objectively as possible. 1d. at 19.
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throughout the book.6 Thelevel of detail in the book resultsin sometimes-
difficult reading, as the details of the pilots' names and hometowns often
overshadow the results of the mission. This does not diminish the impor-
tance of the details, however, if the purpose in reading the book is to
account for the contribution of the individuals, and not to track the results
of the battles.

Mr. Francis uses another effective method of paying tribute to indi-
vidual Tuskegans by including photographs of many of the airmen. The
photos add a personal touch to the stories and put a face with some of the
names and details recounted in the narrative. The pictures give the effect
of looking through someone’s photo album, fleshing out the storiestold in
the narrative, and sometimes adding pieces that aren’t specifically covered
in the factual accounting. For example, there are many pictures of proud
family members admiring the smartly uniformed soldier. The picturesviv-
idly display the families’ pride in away words can not portray.

Throughout the book, Mr. Francis presentsthe facts without commen-
tary, letting the reader draw her own conclusions from the events and facts
presented. Although this method is appropriate to an historical rendering
of thetopic, it isfrustrating to areader who wantsto know why Mr. Francis
believed the Tuskegee Airmen changed a nation. Given the time frame
when the book was originally written,” Mr. Francis's choice was probably
well made. His approach avoids criticism of bias, which would have
diminished the credibility of the story he was trying to tell. For areader
today, however, the facts are fairly undisputed, and the real issue is
whether the reader believes the Tuskegee Airmen forced or effected a
change, or whether other forces were equally or more responsible for the
change. This book does not support any particular theory; it is smply a
presentation of the facts.

Even though the book may be short on commentary, Mr. Francis does
present thefacts of an interesting story. The book beginswith adescription
of the struggle facing the early advocates for acceptance for African-
Americansinthe Air Service. Mr. Francis detailsthe persistence of Walter
White, Secretary of the National Association for the Advancement of Col-
ored People; Robert Moton, President of Tuskegee Institute; and later Sen-

6. The editor, Adolph Caso, explains that in the 4th edition he has attempted to tell
as complete a story as possible with the inclusion of as many Tuskegans as possible. Id. at
19.

7. Thebook was originally published in 1955.
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ator Schwartz and Congressman Dirksen, in opening the Air Corps to
African-Americans. He also highlights the futility that many young Afri-
can-Americans felt when they attempted to enlist in the Air Corps, only to
betold that they were welcometo enlist, but there were no training or oper-
ational slots available for them. He recountsthe circular arguments of the
War Department, claiming non-interest of African-Americans, used to jus-
tify the non-existence of African-American programs.

After describing the struggle to open the door for African-Americans
to begin aviation training, Mr. Francis describes the meager beginnings of
thetraining at Tuskegee Army Air Field. He describesthe lack of facilities
and the lack of a completed airfield, leading to difficult conditions for the
first group of cadets. In one passage he describesthe particular challenges
faced:

When the first class completed primary training and arrived at
the Advanced Flying Field, it found the field incomplete. Only
one runway was sufficiently ready for flying. The ground school
was located in atemporary wooden structure, which housed the
offices and classrooms. One of the unusual things about the
building interior was that there were no partitions separating the
classes from the offices. The babble of voiceswas accompanied
by the clicking of typewriters. Concentration was most difficult
for the cadets. The six cadets were divided into three classes.
One could almost take lecture notes from the different classes at
the same time.8

Despite these conditions, training continued as did progress on the airfield.
The description of this time period is somewhat disjointed, but probably
accurately reflects the actual occurrence of the project.

Mr. Francis also introduces the men who formulated and imple-
mented the transformation of Tuskegee Army Air Field. Most notable of
these individuals was Colonel (COL) Noel F. Parrish, a southern-born and
educated man who would become one of the only commandersto publicly
commend the Tuskegee Airmen during the turmoil surrounding integration
after World War 11.

8. Id. at 56.
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The book next moves to the Tuskegee Airmen’s preparations to go
overseas. Mr. Francis describes the additional ground and flying training
and the frustration felt by many of the airmen at what appeared to be stall-
ing tacticsto make things difficult for them. He quotes one of theairmen’s
comments about the experience:

They made us fly all Christmas Day and New Years Day. You
know, even in combat they wind down for Christmas. It is an
unwritten agreement by the enemy and the Alliesthat they would
respect the Lord’s birthday. We knew it and we were angry. We
said the sneaky bastardsjust wanted to give us ahard way to go.°

Mr. Francis does not specifically mention whether the additional training
gave the Tuskegee Airmen an advantage as they headed into combat.
There is no comparison to the white pilots’ training programs to allow the
reader to know whether the African-American pilots were actually given
different training than the other pilots and what effect that had on their
effectiveness in combat. The quoted complaint is valid if, in fact, other
units had different training schedules, or if the training was unnecessary.
It is also possible, however, that the additional training given to the Tuske-
gee Airmen resulted in better preparation for their eventual combat mis-
sions, thereby leading to increased success.

The description of the debarkation of the 99th Fighter Squadron gives
the reader avivid picture of the anticipation, then confusion, then sadness,
asthe men left their country on the way to their first overseas posting. The
narrative moves easily through the journey to Fez, and effectively uses
several recollections to describe the satisfaction that the Airmen felt upon
their arrival. Colonel Benjamin O. Davis, Jr., commander of the 99th,
recalled, “[t]he town of Fez was found to be one of the most delightful
spots that any of us had ever visited.”1® Notable to COL Davis was the
“unusual” 1 ability of the men to visit the town without any “unpleasant
incident[s].”*? Surely, this was one of the first times that many of the men

9. Id. at 61 (quoting Spann Watson).
10. Id. at 65.

11. 1d.

12. 1d.
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had been able to freely frequent a town’s establishments without any
restrictions.

Another significant incident, subtlely mentioned, isavisit from some
white P-39 pilots who had traveled with the Tuskegee Airmen. Colonel
Davis describes the event as an indication that “a considerable bond
existed among those who fly regardless of color or race.”® Mr. Francis
does not expand on this quotation, but in fact it is very significant to his
proposition that the Tuskegee Airmen changed a nation. The fact that the
bond that existed between airmen didn't necessarily extend beyond the
battlefield became an important part of the discussion regarding integra-
tion of the Air Force. Infact, there were some who denied the bond existed
atall.**

The descriptions of the missions flown by the Tuskegee Airmen and
the various changes in operating location and alignment cover several
chapters. These chapters are full of details of the individual accomplish-
ments of the members of the 99th Fighter Squadron. As part of the chron-
icle of the Tuskegee Airmen, these details areimportant, but for the general
reader the descriptions aretoo detailed. The most interesting parts of these
chapters are the personal reminiscences of the Airmen. The words of the
men themselves give great insight into how they felt about their contribu-
tions and the overall situation. It iseasy to visualize the speaker excitedly
recounting the battle to his squadron mates or in the barbershop several
years later.

Things were not always as nice as they were at Fez for the members
of the 99th Fighter Squadron. The squadron was attached to the 33rd
Fighter Group, commanded by COL William Momyer. Colonel Momyer
did not want the 99th attached to his group and was openly critical of the
skill of the 99th’s pilots. The 99th pilots found themselves in a situation
where they were assigned missions where they encountered no enemy
pilots, and then were criticized by their commander for failing to gain vic-
tories. Asaresult of COL Momyer’s criticism, others began to question
the pilot’'s courage and willingness to fight. Adding to these suspicions

13. Id. at 66.
14. See Genera IraEaker’s quote, infra note 23.
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wasan articlethat ranin Time, alleging the Army was considering disband-
ing the 99th. These events combined to put the pilots under great strain.

Major (MAJ) George Roberts, commander of the 99th after COL
Davis, is quoted as commenting, “[i]t was remarkable that the men kept
their morale, being under such a strain because of the civilian attitude.”
Unfortunately, there is no discussion of what kept these men going. This
omission leavesthe picture of the dedication and the motivation of the 99th
pilots unfinished. Likewise, the leadership styles of COL Davisand MAJ
Raobertsare not discussed. Thisisalso asignificant omission because COL
Davis and MAJ Roberts were both important members of the Tuskegee
Airmen, and arguably, had amajor impact on the morale and motivation of
the rest of the 99th pilots. Mr. Francis notes in the book’s references that
he conducted a personal interview with COL Davis'® in preparation for the
book. Insight into COL Davis's leadership style, theories, and practices
would be a valuable tool for other leaders who find themselves in situa-
tions where they face declining morale and seemingly impossible odds.

Whatever kept the men of the 99th motivated, they were ultimately
successful engaging enemy pilots and performing close air support for
bombing missions. The 99th made successful contributions throughout
the remainder of the European campaigns, resulting in medals for many of
the pilots.”

Meanwhile, there were problems facing another African-American
combat unit, the 477th Bombardment Group. The difficulties were related
to racial problems existing at home. Although the 477th was never sent
to combat duty in the Pacific, it played asignificant rolein a most signifi-
cant battle, the battle against the segregation policies of the armed forces.

The men who sacrificed for their country returned to a country where
they weren't allowed to frequent the officer’s club. Mr. Francis quotes
Lieutenant Colonel (LTC) Willie Ashley, who eloquently summarized the
situation:

When we returned to the States with our chests full of ribbons,
we were very proud of what we had done for our country and we

15. Francis, supra note 1, at 89.

16. Id. at 393 n.2 (at the time of the interview he was General Davis).

17. 1d. at 399-401 (listing the names of pilots awarded the Distinguished Flying
Cross).
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hoped others would be equally proud of us. But when we went
into an officers club, we were marched through the kitchen, out
the back door and told not to return. We were deeply hurt. We
learned that we had helped to free everybody but ourselves.18

In his discussion of the difficulties faced by the 477th Bombardment
Group, Mr. Francisrecallsthe history of the African-American pilot train-
ing program. Much of the information is repetitive of the materials pre-
sented earlier inthe book, |eading to confusion for the reader; however, the
author specifically discusses the 477th in relation to the initial qualifica-
tions of the African-American bombardier candidates and the belief that
many of the candidates were not as qualified as white candidates.
Although much of the book does not compare white and black units, this
section makes such a comparison, but without supporting some of the
foundational materials. The fact that stanine scores required for accep-
tance into the training program were lowered for African-American candi-
dates became a significant argument against integration; however, Mr.
Francis does not explore the educationa backgrounds of the different can-
didates, the tests that resulted in these scores, or the overall performance
of the African-American candidates. Thiskind of information isimportant
to alow the reader to form an opinion as to the relevance of the lowering
of the stanine scores and to evaluate whether the arguments against inte-
gration were based on legitimate complaints or rhetoric.

The discussion of the incident at Freemen Field supports the book
title's assertion that the Tuskegee Airmen changed a nation. This section
describes the bold actions taken by several officers assigned to the 477th
Bombardment Group to challenge the official practices of refusing to
allow the African-American officersto use the samerecreation facilities as
the white officers. Therefusal of these officersto follow an order to leave
thewhite officer’sclub led to their arrest and, ultimately, high-level inquir-
iesinto the propriety of “separate but equal” facilities.® The confrontation
also led to public pressure on the War Department to settle the issue of
whether to allow a policy of officially separating the races. Arguably, this
incident brought to the forefront the inequity inthe Army Air Corps' treat-

18. Id. at 204.

19. After a report by the Inspector General, the McCloy Committee at the War
Department decided that existing regulations did not permit the practice of having separate
recreational facilities. 1d. at 245.
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ment of African-American service membersand led to President Truman’'s
decision to fully integrate the armed forces.

Mr. Francisdoes agood job of laying out the facts surrounding the sit-
uation. In this case, the lack of personal commentary is very effective
because the facts speak for themselves. For example, Mr. Francis details
General Frank O. Hunter’s response to the confrontation at the Selfridge
Field officers’ club. General Hunter was the Commanding General, First
Air Force, and hewholeheartedly supported the segregated facilities. Gen-
eral Hunter’'s stance was clear: “there will be no race problems here, for |
will not tolerate any mixing of the races and anyone who protests will be
classed as an agjitator, sought out, and dealt with accordingly.”?° Mr. Fran-
cis did not need to add anything; General Hunter's comments succinctly
summarized the atmosphere at that time.

In the chapter titled “Integrating the Air Forces,” %! Mr. Francis details
the turmoil that ensued following the end of thewar in the Pacific. The Air
Corps was faced with the issue of what to do with the African-American
troops. Mr. Francis straightforwardly presents the various arguments that
were championed by many of the senior members of the Air Corps regard-
ing the future utilization of African-American air and ground crews. Once
again, there is no need for commentary during the recounting of the argu-
ments, for they themselves speak volumes about the attitudes prevalent at
thetime. For example, Army General Daniel Noce is quoted expressing a
widely held belief:

For the present and foreseeable future, social intermingling of
Negros and whitesisnot feasible. It isforbidden by law in some
parts of the country and not practiced by the great majority of the
peoplein the remainder of thecountry .. . . It would be amistake
for the Army to attempt to lead the nation in such a reform as
social intermingling of the races.??

This chapter a so documents the courageous and farsighted beliefs of
COL Parrish, commander of Tuskegee Army Air Field. Colonel Parrish
was a significant and positive influence on the eventual decision to inte-
gratethe Air Force. Colonel Parrish was one of the only white men to pub-
licly give credit to the bravery and dedication of the airmen.?® His

20. 1d. at 235.
21. 1d. ch. 21.
22. Id. at 262-63.
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contribution to the debate was significant and, arguably, asimportant to the
decision to integrate as the individual airmen’s flying achievements or
willingness to take a stand against unfair policies. The reader is left to
decide which weighed more heavily in the final decision.

The Tuskegee Airmen did not endeavor to forever change the nation;
rather, they wanted to “learn to fly as Army Air Corps pilots, fight for our
country and survive.”?* They did that, and more. Even with its shortcom-
ings, The Tuskegee Airmen isan important story, which deservesto betold.

23. Unlike most other commanders evaluating the performance of the black unit,
COL Parrish wrote:

Either the Constitution and the laws must be changed or we must make
some adjustment rather than defensive bewildered evasions, at least
where the officers are concerned. Negro officers should be assigned
according to qualifications, or dismissed. They cannot forever be iso-
lated so that they will always be non-existent at meal time or at night. . .
. Themore rapidly officersin the Air Corps learn to accept these practi-
cal matters, as many of us have learned aready, the better the position of
everyone concerned. The answer is wider distribution, rather than
greater concentration of Negro units, officers and trainees.

Id. at 259. Among the commanderswho openly criticized the African-American pilots and
supported continued integration was General Ira Eaker. Even though COL Davis and the
pilots of the 99th had flown to carry out General Eaker’s close support missions, General
Eaker “refused to accept black pilots on an equal basis, contending that blacks and whites
‘do not do their best work when so integrated.”” 1d. at 261.

24. |d. a 290 (quoting LTC Edward C. Gleed).
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TIDES OF WAR?

RevieEwed BY MAJOR ALEX G. PETERSON?

When the shadows began to lengthen, the Spartan Corps of
Peers moved out for home. . . . They were eight thousand, all in
scarlet, spearsat the slope.. . . . A sound broke from Alcibiades.
When | turned, his brow stood flushed; tears pooled in the well
of hiseyes. . . . He was moved, as we all, by this splendor of the
enemy'’s discipline and will. “ Magnificent-looking bastards,
aren't they?” 3

A biographical fiction of Alcibiades, an Athenian general in the
Peloponnesian War, Steven Pressfield's Tides of War expands on Thucy-
dides' historical documentary of the cataclysmic conflict between the two
Greek city-states of Athens and Sparta. To Pressfield’s credit, the book
describesthe Peloponnesian War in away that is easier and more entertain-
ing to read than Thucydides' original masterpiece.

Tides of War is accurate enough to give the novice military reader a
basic understanding of the Peloponnesian War. It relates the conflict from
the perspective of both an Athenian general and an infantryman. While
charting the historic war, the book explores the political and sociological
machinations surrounding the event and the role of one of its central fig-
ures, Alcibiades. Using this format, it speculates about the nature of the
characters central to the conflict. In addition, the book explores the grind-
ing nature of ancient Greek warfare. It uses the foot soldier’'s view to
describe the harrowing battles, victory lost, survival enjoyed, decadence of
camp life, and impact of political decisions on soldiers' lives. Besides
these descriptions, the book compares and contrasts two fundamentally
different cultural paradigms, Athens and Sparta. Finally, it providesinter-
esting illustrations of charismatic leadership in avariety of settings. With

1. Sreven PressrieLD, TiDEs oF WAR, A NoVEL oF ALCIBIADES AND THE PELOPONNESIAN
WAaR (2000).

2. United States Marine Corps. Written while assigned as a student, 49th Judge
Advocate Officer’s Graduate Course, The Judge Advocate General’s School, United States
Army, Charlottesville, Virginia.

3. PrEssFIELD, supra note 1, at 100-01.
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dramatic writing and a flair for details, Pressfield’s biographical fiction is
an entertaining novel for military readers.

To describe the conflict, Pressfield uses a unique manner of storytell-
ing, aRussian nestling doll approach to the narrators. Although confusing,
the flexibility of this approach helps drive the story. The ultimate narrator
is an anonymous Athenian citizen whose grandfather, Jason, has recently
passed away. Before hisdeath, Jason recountsthisstory to hisunidentified
grandson. A friend of Socrates, Jason was visiting the scholar in prison.
Oneday, Jasoniscalled to the cell of another death row inmate, Polemides.
Polemides alleges he has been falsely convicted of a crime and requests
that Jason, as a prominent Athenian citizen, speak for him. Jason agreesto
listen to Polemides’ story.

Polemides alleges the real reason for his unjust conviction is palitical
vengeance for his role as the assassin of the famous Athenian general
Alcibiades. Polemides narrates most of the tale, except for those events
where he was not present. In those cases, Jason objectively interjects, fill-
ing in the holes. Jason’sinterjections provide segues and background that
help tietogether the disparate tal es of Polemides. Whilethisisaconfusing
way to write a book, it mostly works. The publisher eases this jumping
narrator technique by printing Polemides’ story in plain text and Jason’sin
italicized text. Although jarring, the book successfully describesthe entire
conflict and its central figuresin thisway.

In describing the conflict, Jason initially provides the social context
and general time frame for the story.* He outlines the conflicting power
struggles, the long night debates of policy, the unending paliticization of
war, and the changing support of the demacratic politic. With the socia
context of the conflict described, the reader better understands the impor-
tance of theroles of various characters, the alliances among city-states, and
ultimately the outcome of the war.

The story begins with the start of the Peloponnesian War in 431 B.C.
and follows its twenty-seven year history. The book draws heavily from
early Greek scholars, in particular Thucydides.® Historically, Athens had
built her empire on naval power. The Aegean Sea and nearby Mediterra-
nean waters were under her control. Fearful of Athens' continued and
unchecked growth, Sparta and her allies, the Peloponnesian League,

4. Id. at 39-40.
5. Id. at 427.
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sought to restrain her growth. The Spartans relied on land armies.
Throughout the war, alliances were easily made and broken. City-states
changed sides depending on which armies stood outside their gates. Sparta
controlled the land, but Athens controlled the seas. With the support of
Persian gold and the Persian navy, the Spartansfinally forced the surrender
of Athensin 404 B.C.5

The book also describes Alcibiades and his role in the Athenian citi-
zenship-driven democracy. The shifting policies and political rivalries
constantly influenced the war effort. The book suggests how thisled to the
eventual demise of Athens and the central character, Alcibiades. Moving
into fiction, the book theorizes on the direct impact of Alcibiadeson Athe-
nian history. Fictionally, Alcibiades becomes the central figurein all the
momentous events of this version of the Peloponnesian War.

With Alcibiades occupying the centrd role, the book describes events
and debates the propriety of the courses of action taken in thewar. It pro-
vides a satisfactory description of both the larger historical event and the
blow-by-blow realism of ancient Greek combat by relying on historical
sources such as Thucydides, Aristophanes, and modern scholarship.” The
book does not alter these facts, but rather illuminates them with enlight-
ened speculation. Suggesting the speeches, dialogues, and relationships
surrounding the conflict, the book fills in the details with its central char-
acter, Alcibiades. By extrapolating insights into his character, the book
creates afictionalized biography of this enigmatic Athenian general. Like
Shakespeare’s Caesar, the person is known, but the details and individual
passions and dramas can only be reconstructed fictionally.

Using a diverse cast of characters, Tides of War revolves around
Alcibiades’ accomplishments and failures, and it explores what drove him
to act as he did. For example, in writing letters to politically powerful
Athenians in support of his cause, Alcibiades describes the importance of
his vision of the political course of Athens.® Alcibiades vision is a self-
created goddess called Necessity.? His arguments and speechesin support
of this vision may remind readers of the “Manifest Destiny” that once
guided U.S. foreign policy. Whether debating the Sicilian expedition© or

. Id.
. Id.
. 1d. at 294-95.
. 1d. at 32.

6
7
8
9
10. Id. at 116-20.
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thewar in Persia, ™ this vision of Necessity |eads Alcibiades to become the
pivotal figure in every major event of the war.

Pressfield's portrayal, however, likely gives too much credit for the
conflict to one man. A historically documented figure, Alcibiades was a
kinsman of Pericles and student of Socrates. Described asahandsome and
brilliant man, he envisioned a world dominated by Athenian democracy.
As acommanding general, he was never beaten; as a politician, however,
he could never consolidate hisrule. Historically, Alcibiadeswas animpor-
tant figure and most other documentaries of the conflict portray him as
such. In Thucydides' work, Alcibiadesis the most often mentioned com-
mander.?? 1t is debatable, however, whether heisthe pivotal figure around
which Athens’ success or failurein the war rested. What drove Alcibiades
is ultimately irresolvable and lost in time. This book’s speculation, how-
ever, makes a convincing argument of what might have driven him.

In addition to describing the Peloponnesian War and exploring the
character of Alcibiades, Pressfield describes ancient Greek warfare
through Polemides. A fictional Athenian marine captain, Polemides is
called to war at the beginning of the conflict. He accompanies Alcibiades
in avariety of roles, including fellow campaigner, confidant, bodyguard,
and finally ashisassassin. Pressfield weavesthe biography, describing the
significant events, speeches, and scenes. Using colorful language, he al'so
brings alive the closed masses and desperate nature of Greek phalanx
fighting: the grinding and relentlessness of a heavy infantry assault with
nine-foot spears, interlocking shields, and packed formations of men.

The enemy was massed in uncountable numbers. Our ranks
closed; the armies crashed together. A melee ensued that could
be given the name of battle by itsscaleonly. No one could swing
a sword; such was the press of bodies. The nine-foot spear was
useless. Onedropped it where he stood, fighting instead with the
shield asaweapon, struggling simply to take your man’sfeet out
or stick him Spartan-style with the short thrust and draw. Any
part of the body that bore armor became a weapon. One fought
with hisknees, driving them into his man’stesticles, with elbows
fired at the throat and temple, and heels against those fallen on
the earth. In the melee, a man seized the rim of the enemy’s

11. 1d. at 269-70.
12. THucybipEs, History oF THE PELoPoNNESIAN WAR (Penguin Books ed. 1972) (431
B.C.), available at http://classics.mit.edu/Thucydides/pel opwar.html.
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shield and pulled it down with all his weight. You clawed a a
man’s eyes, spit in hisface if you could summon spit, and bit at
him with your teeth.'3

Through Polemides, Pressfield provides a“ soldier in the trenches” view of
the ancient Greek way of war. Many readers will find this aspect of the
story most gripping.

Offering a description of historical characters, as well as providing a
case study of this momentous event and ancient Greek warfare, the book
also contrasts the dichotomy of two different cultural paradigms and poli-
tics. Athens and Sparta not only were opposing city-states, but also sub-
scribed to opposing views of human character. This dichotomy, mirrored
as recently as our own Cold War, is played out in the storyline. Perhaps as
a conseguence of using an assassin as a harrator, the book refreshingly
does not take a side in the debate. Rather, this is left to the readers to
decide.

Representing Athensis, of course, Alcibiades. Athens, the progenitor
of modern democracy, is exemplified by its form of government, and also
by the nature of the people who chose that government. As an Athenian
politician describes them, the Athenians: “dream of what will be and dis-
dain what is. You define yourselves not as who you are, but as who you
may become, and hasten over oceans to this shore you can never reach.” 14
Readers may find a resonance to our modern vision of the American
dream, where every man has aright to become all they can.

Similarly, the book describes the philosophical underpinnings of
Sparta society. Itswarrior ethos and utilitarian lifestyle is best described
by the very adjective that its name has come to symbolize—spartan. The
Spartan general Lysander conveys this view to his men:

Our race does not presume to dictate to God, but seeks to dis-
cover Hiswill and adheretoit. Our ideal man is pious, modest,
self-effacing; our ideal polity harmonious, uniform, communal.
Those qualitiesmost pleasing to heaven, we believe, are courage
to endure and contempt for death. Thisrenders our race peerless
in land battle, for in infantry warfare to hold one’s ground is al.

13. PressriELD, SUpra note 1, at 177.
14. 1d. at 127.
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We are not individualist because to us such self-attention consti-
tutes pride.®

The historical accuracy of these two cultural portraitsis ample. Providing
settings and scenes which favor one form over the other, the book counter-
poises these two views in debates and battles. Although Sparta eventually
wins the war, the reader is|eft to decide which course is better, individual
freedom or community harmony.

Finally, Tides of War provides glimpses of charismatic leadership in
the unique setting of Ancient Greece. Throughout, the book portrays |ead-
ership affecting the outcome of battles, debates, and political decisions.
Examples include endurance and calmness in battle, such as Polemides at
the battle of Syracuse,® or Lysander during the battle of Ephesus.t’ Other
examples of leadership include the description of Alcibiades' preparation
of the Greek fleet for upcoming sea battles!® and his role in pursuing the
war in Persia.l® These exampleseffectively portray the leadership traits of
the book’s characters, and Alcibiadesin particular.

For example, Pressfield uses the Spartan general Endius to suggest
that Alcibiades leads not out of a sense of leadership, but rather for the
political power that comes from assuming the leadership role. This con-
trasts sharply with Alcibiades own view of |eadership as “[0]ne who acts
not for himself, but for hiscity.”?° These leadership examples and discus-
sionshelp propel the story and, generally, they will be familiar to most mil-
itary readers. Alhough the unique settings provide a fresh perspective to
an illusive topic, still the novel should not be confused with a leadership
guidebook. Exploring leadership techniques is merely a collateral effect
of the primary purpose of telling the story of one of Athens’ generals. The
charismatic leadership of Alcibiadesand others, like the vivid descriptions
of the battles, are simply refreshing by-products of the story.

To its credit, Tides of War covers an expansive historical period, the
Pel oponnesian War, which lasted almost thirty years. Asreaders of Thucy-
dides’ sagaknow, it was not always adramatic and stirring event. |n addi-
tion, many of the historic details are missing, and the personalities of the

15. Id. at 333.
16. Id. at 175-76.
17. 1d. at 339.
18. Id. at 258.
19. Id. at 253-55.
20. Id. at 31-32.



2001] BOOK REVIEWS 196

principal playersin the conflict are sketchy. Pressfield’s historical fiction
helps to fill this void. The book follows Alcibiades through the entire
course of the war from the early battles at Potidaea in Macedonia, to the
fall and surrender of Athens, to his death in Persia. Rather than providing
a Thucydidian historical chronology, however, Pressfield attempts to pro-
vide additional depth through insight gained from the characters that
played key rolesin the conflict.

The book lives up to both obligations of historical fiction: first, the
story should be as accurate as possible; second, it should fill the gaps of
history with reasonable speculation. Tides of War takes areal character as
complex and as contradictory as Alcibiades, and by extrapolation provides
satisfying insight into the man that historians have sparsely described. In
doing so, the book provides an accurate picture of a pivotal historical
event. |t uses facts, people, battles and history to set the stage. It then
explores the event from a broad-sweeping view, where battles are parts of
a larger socio-palitical struggle for control. Finally, it moves to an up-
close, trenches view of the savagery of ancient Greek combat. The book
relies on sources such as Thucydides, Aristophanes, and other ancient
Greek writers. It also relies on modern scholarship, to include local Greek
sources, to shed light on the conflict and its characters.

Starting with facts, Pressfield then postulates to fiction. Switching
between real and imaginary characters, events, circumstances, and dia-
logue, he seeks to present a more complete picture of an enigmatic man
and a pivotal war whose details and nuances are lost to time. Tides of War
creates adramatic fictional biography of acentral character in this historic
conflict. Additionally, the story provides a contrasting view of two stark
philosophies, with Athenian democracy counterpoised against Spartan
utilitarianism, in a battle over who would drive the destiny of Greece and
the Aegean Sea basin. Finally, the book offers glimpses of military lead-
ership, both in battle and in the corridors of palitics.

The starting point for any serious study of the Peloponnesian War is
Thucydides' historical documentary. Even Pressfield acknowledges this.
Tides of War, however, provides some color and life to Thucydides work.
Entertaining and refreshing, this book is for the military reader that needs
abreak from the serious study of military history, or possibly for the mili-
tary reader that is on temporary duty and needs something to pass the time
in the airport lounge instead of reading yet another airline magazine.
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GIDEON’'S SPIES!

ReviEweD BY MaJor Evan M. Stong?

And | will give unto thee, and to thy seed after thee. . . all the
land of Canaan for an everlasting possession.?

The world community and the media singularly harangue the state of
Israel over her right to exist and her land claim, despite Isragl’shiblical title
to both. They uniquely apply a“double standard” to everything Israel does
or failsto do as compared to other nation states. Gordan Thomas joinsthe
double-standard bandwagon in his book, Gideon's Spies. The Secret His-
tory of the Mossad. Thomas endeavorsto reveal the “secret” history of the
Mossad—the Israeli foreign intelligence service—but fails. Instead, he
reveals his distaste for Israel and for Jews.

Thomas bashes I srael and Jews from start to finish under the pretext
of criticizing the Mossad. Hisrevisionist history misleads the reader into
unwarranted sympathy for Arabs and unjustified contempt for Jews. For
example, Thomas regurgitates sensational events such asthe death of Prin-
cess Diana and the Rabin assassination, fixing blame on the Mossad for
both. In his thinly disguised criticism of the Mossad, Thomas demon-
strates his bias against Israel and revives centuries-old anti-Semitic
canards.* Thomas begrudgingly acknowledges unguestionable Mossad
accomplishments, such as the capture of Adolf Eichmann and intelligence
support to the Entebbe hostage rescue, but in hisre-telling of events, Tho-
mas smears the Mossad, |srael, and the Jewish people.

The author’s version of the Arab-Isragli conflict in the Middle-East
contains startling omissions. Thomas cites a 1929 stone and glass throw-
ing attack by Arabs on a group of Jews praying at the “Wailing Wall” as
the beginning of the conflict.> He also claims that the Jewish leaders orga-
nized the embryo of what would become the Mossad some twenty-two
years later in response to this incident.® Moreover, in minimizing the

1. GorbAN THOMAS, GIDEON's Spies: THE SecrReT HisTorRY oF THE Mossap (1999).

2. Judge Advocate General’s Corps, U.S. Army. Written while assigned as a student
in the 49th Judge Advocate Officer Graduate Course, The Judge Advocate General’s
School, U.S. Army, Charlottesville, Virginia

3. Bereshit 17:8 (commonly translated as Genesis 17:8).



2001] BOOK REVIEWS 198

attack, the author emphasizes the lack of Jewish deaths and further sug-
gests the attack was justified:

To Arabs who lived there and could trace their ancestry back to
the Prophet, thiswas an outrage. Land that they had farmed for
many centuries would be threatened, perhaps even taken from
them by the Zionists and their British protectors, who had
arrived at the end of the Great War to place Palestine under a
Mandate.’

4. See generally JoserH TeLUsHKIN & DENNIS PRAGER, WHY THE JEws? THE REAsoN
For AnTisemETISM (1983). Notethat these and other authors prefer the term “ antisemitism,”
owing to the origins of the hyphenated “anti-Semitism.”

The term anti-Semitism was coined in 1879 by Wilheim Marr, an anti-
Jewish spokesman in Germany, as a euphemistic substitute for juden-
hass, Jew-hatred. Theterm isamisnomer, of course, sinceit has nothing
to do with Semites. Therefore, in order to avoid any confusion we have
adopted the approach of the distinguished historian James Parkes, who
has suggested that antisemitism be written as one word.

Id.at 199 n.1. [Editor’'sNote: TheMilitary Law Review usestheterm “anti-Semitic” in fol-
lowing the modern convention of an overwhelming majority of law reviews. See, e.g., Avi
Weitzman, A Tale of Two Cities. VYitzhak Rabin’s Assassination, Free Speech, and Israel’s
Religious-Secular KulturKampf, 15 Emory INT'L L. Rev. 1 (2001).]

5. THomas, supra note 1, at 33. See generally Rasei JoserPH TELUSHKIN, JEwisH LiT-
ERACY: THE MosT IMPORTANT THINGS To KNow ABoUT THE JEwISH RELIGION, TS PEOPLE, AND
ITs History 312-13 (1991) (noting that the term “Wailing Wall” is considered by some to
be an undignified mockery of the sounds of Jews praying at the destroyed remains of their
most haly site).

6. Thomas, supra note 1, at 34-35.

7. THomas, supranotel, at 34. Seegenerally A HistoricaL ATLAS oF THE JEwisH Peo-
PLE FRom THE TIME oF THE PATRIARCHS To THE PreSENT 74 (Eli Barnavi ed., 1992) (explaining
that “Prophet” refers to Mohammed, founder of 1slam, who lived circa 614 Common Era
(CE)).
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Thisimplies that the Jews were invaders in 1929, but omits any reference
to their 3,500-year history in the land.?

Thomas also omits acts of violence by Arabs during the same period,
including one of the most brutal slaughters of Jews in the Twentieth Cen-
tury. Also in 1929, the Mufti Haj Amin El-Husseini, then leader of the
Arabs living in the British-controlled Mandate for Palestine, ordered riots
against Jews to protest the British support for a Jewish homeland in the
Mandate.® These riots included the Hebron Massacre, where sixty-seven
Jewswere murdered, and sixty were wounded.1® During thisincident, riot-
ers:

cut the heads off infants and hand[ed] them to their mothers
before killing them too. They chopped off limbs and gouge[d]
eyes. . . . A young woman [was| raped by fifteen riotersin the
presence of her parents, who [were] then killed; a teenage girl
[was] stripped naked and disemboweled. Arabs slash[ed a
boy’s] flesh, cut after cut, for a quarter of an hour, shouting:
“Doesit hurt, Jew?!” 11

8. The 3,500 year history of Jewsin Eretz Israel (Land of Israel) includes: Biblical
Period (17th-6th Centuries Before Common Era (B.C.E.)); Persian and Hellenistic Rule
(536-142 B.C.E.); Roman Rule (63 B.C.E.-313 C.E.); Byzantine Rule (331-636 C.E.);
Arab Rule (636-1099 C.E.); Crusader Rule (1099-1291 C.E.); Mamluk Rule (1291-1516
C.E.); Ottoman Rule (1517-1917 C.E.); and British Rule (1918-1948 C.E.). This history
culminated with the third sovereign period known as the modern State of Israel. Seelsrael
Ministry of Foreign Affairs, Facts About Israel, at http://www.israel-mfa.gov.il/mfa/
go.asp?MFAHO00080 (last visited Sept. 7, 2001).

9. TeLusHKIN & PRAGER, supra note 4, at 123. This “British support” for the Jewish
homeland was never intended to come at the expense of indigenous Arabs. Letter from
Lord Arthur James Balfour, British Foreign Minister, to Lord Rothschild (Nov. 2, 1917),
reprinted in WALTER LAQUEUR & BARRY RuBIN, THE IsRAEL-ARAB READER: A DOCUMENTARY
History oF THE MipbLE East ConrLicT 17 (4th ed. 1984). “HisMajesty’s Government view
with favour the establishment in Palestine of a national home for the Jewish people.. . . it
being clearly understood that nothing shall be done which may prejudice the civil and reli-
gious rights of existing non-Jewish communitiesin Palestine.” 1d. The League of Nations
voted to give Britain the Mandate for Palestine on July 24, 1922, and the preamble of the
British Mandate included similar language calling for preservation of Arab communities.
Id. at 37. Further, Jewish-British relations were not aways friendly on the ground. See
TELUSHKIN, supra note 5, at 277-79 (explaining that British-Jewish relations in the British
Mandate included the mutua hangings and floggings of personnel, the assassination of
Lord Moynein Egypt, and the bombing of the King David hotel killing ninety-six Britons).

10. TeLusHKIN, supra note 5, at 286.

11. Gerson Nadivy, Hebron Baby, NeresH Macazing, 5761-2000, at 23.
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In failing even to mention such gruesome acts, the author misleadingly
portrays the Arabs as sympathetic victims of Jewish aggression.'?

Thomas's selective presentation of history paints a stilted picture of
the Middle-East conflict. By omitting the historical Jewish presencein the
land, he implies that the Jews are illegitimate invaders. By omitting the
Hebron Massacre, and instead citing a relatively harmless stone-throwing
incident of the very same year, he mideads readers unfamiliar with Mid-
dle-East history. In misrepresenting the historical antecedents, Thomas
conveys to an unsuspecting reader that the Jewish quest for ahomeland is
without precedent, and the Israeli need for an aggressive intelligence ser-
viceis an overreaction.

Thomas's assertions regarding the Mossad's responsibility for Prin-
cess Diana's death reads more like a story belonging in a British tabloid
than a historical work found on a bookshelf. Thomas argues the Mossad
caused the deaths of Diana, Princess of Wales, and her lover, Dodi Al
Fayed. The Mossad allegedly recruited Henri Paul, the security chief for
the Hotel Ritz in Paris. According to Thomas, the Mossad used blackmail
to coerce Paul into passing on information about Arab elites frequenting
the hotel; Mohamed Al Fayed, Dodi’s father, owned the hotel. Thomas
ultimately asserts that the Mossad’s blackmail pressure caused Henri
Paul’s excessive alcohol and drug use the night he wrecked the hotel’s
Mercedes-Benz limousine, resulting in the deaths of Paul, the Princess,
and Dodi Fayed.13

Thomas's sourcesfor the Princess Diana connection are suspect, ashe
relies on two former intelligence officers with checkered pasts. The first
is Ari Ben-Menashe, a former Mossad agent. Newsweek, the Jerusalem
Post, and ABC News have all challenged Ben-Menashe's credibility.’* The
second officer is Richard Tomlinson, formerly of British Intelligence,

12. Some authors suggest the 1929 Hebron Massacre reflects historical Arab ani-
mosity toward Jews and Christiansin their midst. See TELusHKIN & PRAGER, supra note 4,
at 116 (explaining that under Muslim law, the Pact of Umar permits tolerance of Jews and
Christians only if they publicly show their subservience to Muslims at all times). The
authors anal ogize the law to “ the behavior once expected of Blacksin the American South.”
Id.

13. See THomas, supra note 1, ch. 1.

14. Yated Ne'man & D.D. Levitin, Seymour Hersh Has Record of False Claims, Bad
Journalism (Jan. 22, 1999) (discussing how the Jerusalem Post, Newsweek, and ABC News
all referred to Ben-Menashe as a notorious and chronic liar), at http://www.jonathanpol -
lard.org (Justice for Jonathan Pollard Web site).
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whose book about British spy craft led to his conviction for revealing state
secrets.’® In addition to these questionable sources, Thomas relies most
heavily on Mohamed Al Fayed himself. Al Fayed contends the British
Crown wanted to kill his son and the Princess before they were married.16
Al Fayed further claimsthe United States, Britain, and the Mossad all con-
spired to that end.’

Author credibility is a crucial factor in evaluating the value of any
book about a secret intelligence organization. Thomas's historical revi-
sionism and sensationalism cast doubt upon his authenticity from the
beginning. Gideon's Spies. The Secret History of the Mossad lacks even
a single footnote to support the book’s premise, and Thomas refuses to
name some of his sources for the book. Even Thomas apparently recog-
nized thisweakness, because he spends an inordinate amount of timein the
middle of the book attempting to bolster his credibility by detailing hiscre-
dentials. He claims twenty-five years of writing in the intelligence field,
family connections to the intelligence community, and access to former
directors of the CIA and Mossad as proof of his credibility. Thomas even
notes at the end of hisbook that “| came to the subject of the M ossad with
no baggage.” 18 Since the book lacks corroborating authority, his assertions
ultimately turn on his own believability. His credibility, however, wanes
with every turn of the page.

Thomas surpassesall credulity after suggesting the M ossad murdered
former Isragli Prime Minister Yitzkak Rabin. Thomas adopts athesis pro-
posed by Barry Chamish, whom Thomas calls “a dedicated Isragli investi-
gative reporter.”1® Chamish claims that Rabin had planned a fake
assassination as a publicity stunt, but was double-crossed by the Mossad.
According to Chamish, Rabin’s own bodyguard shot the Prime Minister
twice during the ride to the hospital.2° Thomas refers tangentially to a
Chamish Web site, which allegedly contains the proof. There are indeed

15. Steve Gold, Ex-Spy Triggers Internet Battle of Wits With British Govt., Newssy-
Tes (May 14, 1999), at http://www.inet-one.com/cypherpunks/dir.1999.05.10-1999.05.16/
msg00247.html (describing how Tomlinson was fired by British Intelligence, prosecuted
for reveding state secretsin his book, and served one year in prison).

16. THomAs, supranote 1, at 13.

17. 1d.; see also David Ho, U.S to Be Sued in Diana Case, AssociATeD Press (Aug.
31, 2000) (reporting that Mohamed Al Fayed filed suit in federal court seeking to gain
accessto U.S. intelligence information about the deaths of Princess Diana and his son).

18. THomAs, supra note 1, at 361.

19. Id. at 138.

20. Id.
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several conspiracy and UFO websites featuring Chamish and his articles,
but none offer proof for the Rabin assassination theory.!

In addition to such unsupported theories, Thomas weaves disturbing
anti-Jewish rhetoric into his anecdotal storytelling. In one blatant exam-
ple, he compares Israel to Nazi Germany with regard to the Palestinian
intifada in the Israeli-administered territories. Thomas describes the
Israeli-Palestinian relationship as “reminiscent of the resistance in the last
days of the German occupation of France in World War 11.”%2 In other
words, Israel—like Nazi Germany—occupies and oppresses another peo-
pleintheir own country.2> Thomasargues: “Zionist Israel ha[s] littlewish
to accommodate itself with Arabs: Everything about [Arab] religion and
culture was seen by Zionists as inferior to their own beliefs and history . .
.. [T]hey could not accept that . . . both raceswould live together.”?* Tho-
mas further accuses Isragl, like Nazi Germany, of preparing for genocide,
and goes so far as to claim that |srael plans to attack Arabs using special

21. See, eg., Great Dreams, UFO Wave in Israel, at http://www.greatdreams.com/
chamish.htm (last visited Sept. 7, 2001) (describing Barry Chamish as the “leading UFO
researcher in Isragl”); Barry Chamish Archives, Why Rabin Was Murdered, at http://mem-
bers.tripod.com/~VaAm/Jun2498.html (last visited Sept. 7, 2001) (allegedly written by
Chamish and refusing to divulge who killed Rabin).

22. THomAs, supranote 1, at 207.

23. Some commentators have argued that this notion is aso regularly reinforced in
American media. See WiLLiam NicHoLLs, CHRiSTIAN ANTISEMETISM: A HisTorRY oF HATE,
397-98 (1993). Nichollsexplainsthat even the words commonly used by the mediato char-
acterize the territories are loaded with anti-Israeli propaganda.

The perception of the viewer is automatically biased by terms such as
“the West Bank” —Jordan’s name for the territories in Western Palestine
it seized in 1948, previously known as Judea and Samaria; “the occupied
territories seized by Israel in 1967”—for the disputed territories that
came under Israeli administration as a result of victory in a defensive
war, when Jordan attacked Israel in 1967; “ Arab East Jerusalem” for an
indeterminate area, including the Old City, which has had a Jewish
majority for over a century, together with almost wholly Jewish suburbs
developed since 1967 . . . .

Id. See also Committee for Accuracy in Middle-East Reporting in America, CAMERA
Media Report, at http://world.std.com/~camera (last visited Sept. 7, 2001) (catal oging anti-
Israel reporting from such news agencies as CNN, NPR, ABC, NBC, CBS, PBS, and oth-
ers).

24. THomas, supra note 1, at 324.
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biological weapons that will discriminate and target only the Arab genetic
makeup.®

Thomas's comparison to Nazi Germany is not only obscene; itismis-
placed. Heagain failsto address history on severa levels. Hefailsto men-
tion that Mufti Haj Amin El-Hussein, de facto Arab leader in the British-
controlled Mandate of Palestine, collaborated with the Nazis during World
War 11.%6 Moreover, after the war, amajority of Arabslivinginthe British-
controlled Mandate rejected the 1947 United Nations Partition Plan, which
would have created two sovereign states—one Jewish and one Arabl] in
the Mandate.?” Within twenty-four hours of the end of the British Man-
date, the mechanized armies of five Arab nations attacked the newly cre-
ated Israeli state.’® Thus, Thomas's historical revisionism—equating
Isragl with the tactics and aggression of Nazi Germany—cannot withstand
scrutiny.

Thomas also betrays his misunderstanding of the Hebrew Bible,
which further detracts from a book supposedly about the intelligence ser-
vice of the Jewish State. He titles the book Gideon’s Spies and explains,
“Gideon was the Old Testament hero who saved Israel against superior
enemy forces because he had better intelligence.”?® Thomas apparently
analogizes ancient |srael to modern Israel, vastly outnumbered, but victo-
rious; however, the book’stitleis misplaced, because aplain reading of the

25. Id.

26. “[Mufti Ha) Amin El-Hussein] met Hitler, Ribbentrop and other Nazi leaders on
various occasions [as late as November 28, 1941] and attempted to coordinate Nazi and
Arab policiesin the Middle East.” XIIl DocumenTts oN GERMAN ForeiGN PoLicy, 1918-
1945, Series D 881 (1964) (referring to Record of the Conversation Between the Fuhrer and
the Grand Mufti of Jerusalem on November 28, 1941, in the Presence of Reich Foreign
Minister and Minister Grobba in Berlin), reprinted in LAQueur & Rusin, supra note 9, at
79-84. See also PaLesTINE ResearcH CENTRE, Basic PoLiTicAL DOCUMENTS OF THE ARMED
PaLesTINE ResisTANCE MovEMENT 137-41 (1969) (noting that Articles 8-11 and 19-23 of the
Palestinian Liberation Organization Charter call for an armed commando struggle against
Zionism with a goa of “total elimination of Israel,” a concept with overtones from Nazi
Germany, as the only solution).

27. GA. Res. 181, U.N. GAOR, 2d Sess., Supp. No. 11 (1947).

28. LAwRreNceE KELEMEN, PErmission To BELIEVE: Four RATIONAL APPROACHES TO
Gob’s Existence 78 (3d ed. 1991) (citing PauL JoHnson, A HisTory oF THE Jews 526-27
(1987) (explaining how, the day after Israel’s declaration of independence, the ragged band
of Holocaust survivors who populated the new country—numbering fewer than 45,000—
defended and beat the combined military forces of Egypt, Syria, Iraq, Lebanon and Tran-
siordan)).

29. Thomas, supra note 1, at 75. See generally TeLusHkIN, Supra note 5, at 23
(“[T]he Old Testament . . . is a Christian usage refer[ring] to the Hebrew Bible.”).
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Gideon account in the Hebrew Biblerevealsthat hisvictory came not from
superior intelligence, but from histrust in God.*°

Thomas further reveals his misunderstanding in his“vengeance” exe-
gesis of the Jewish legal concept “eyefor an eye.” Jewsinterpret “eyefor
an eye” as a prohibition on revenge, not a call for revenge.3® Thomas
implies this concept supports the proposition that Jews have been and
remain avengeful people. For example, Thomas argues that such biblical,
“eye for an eye” retribution was evident when the Mossad killed practi-
cally every Black September terrorist responsible for the 1972 Munich
Olympics massacre of eleven Isragli athletes.3? These killings may have
indeed been acts of revenge subject to legitimate legal criticism, but Tho-
mas's biblical linkage unfairly mischaracterizes an entire people and their
holy book.

Thomas devotes two entire chapters to Vatican-Israel relations in
which he dights Israel, Jews, and the Mossad. Despite legitimate griev-
ances between Jews and the Vatican,3 Thomas, using his revisionist his-
tory approach, attributes the bad relations to a failure of Israel to “restage
the trial of Christ . . . reverging] the original verdict.”3* Further, he con-
trasts Isradl’s so-called “biblical revenge policy,” with Pope John Paul 11,
“whose entire Pontificate [is] rooted in the power of forgiveness.”% Iron-

30. See Shoftim 7:1-8 (commonly translated as Judges 7:1-8). The story at issue
involves Gideon'sinitial confrontation with the Midianites. Gideon actually arrived at the
pre-battle with very large numbers but was twice told to reduce his numbers lest the people
think their victory would come from their own hands and not from divine intervention. Id.

31. See TELusHKIN, supra hote 5, at 500-01. Rabhi Telushkin explains that an “eye
for an eye” wasin responseto various other legal codes of the biblical period that permitted
revenge against the innocent, and uncontrolled vengeance. Rather, an “eyefor aneye” isa
call for proportion—not two eyesfor an eye, or alifefor an eye. Telushkin relies on Bava
Kamma 84a, a Talmudic passage wherein the rabbinic authorities interpreted the biblical
passage as requiring monetary compensation equivalent to the value of theinjury. Id.

32. THomAs, supra note 1, at 123. “[The terrorist’s] execution would be an act of
pure vengeance, the biblical “eye for an eye” principle Israglis liked to believe justified
such killings.” 1d.

33. Seg, eg., TELUSHKIN & PRAGER, supra note 4, at 105 (summarizing about 1,000
years of Church Law, which the authors argue disenfranchised Jews and had parallelsin
Nazi-eralaws against Jews such as book burning, badge wearing, and prohibiting civil ser-
vice); NicHoLLs, supra note 22, at 229, 261, 351 (discussing Church involvement in the
Crusades and Spanish Inquisition, its forced conversions of Jews, and its alleged silence
during the Holocaust); Pius IX and John XXIII: The Ultimate Odd Couple, ResPoNsE:
SiMoN WIESENTHAL CENTER, SNIDER SoclAL AcTioN INsTITUTE, WorLD ReporT 10 (2000)
(arguing that the Catholic Church still demonstrates callous disregard for Jews).

34. THomaAs, supranote 1, at 232.
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ically, Thomas ultimately credits the Mossad with strengthening Vatican-
Israel ties by providing Pope John Paul Il with information about who
ordered his attempted assassination, but not without first resurrecting the
“Christ-killer” canard.

Thomas continues his anti-Jewish assault by subtly asserting that
every Jew is apotential traitor to his country. He tells the reader how the
Mossad hasaspecial recruitment tactic whereit makes ethnic and religious
appealsto Jewsin every country to spy for Israel.3® These helpers, or say-
anim, appear throughout the book in various Mossad operations and
always seem to be disloyal to their own countriesin the process. Asif to
prove his dual-loyalty charge, Thomas writes avery slanted version of the
Jonathan Pollard spy casein which he ultimately impliesthat every Jew, in
every country, is a potential betrayer—a modern “ Judas I scariat.” 3’

Thomas resurrects the world “ Jewish conspiracy” myth by continu-
aly referring to the “powerful Jewish lobby” and to the “ Jewish media.”
He claims that the M ossad manipulates world media through its sayanim,
who spin storiesfavorableto Isragl .28 In one example, Thomas blamesthe
Mossad for the lengthy and misguided investigations surrounding the
crash of TWA Flight 800 and the Atlanta Olympic Park bombing. He con-
tends the M ossad, through the Jewish media, misdirected investigators by
planting stories of Arab involvement.® He quotes FBI Chief Investigator,
James K. Kallstrom, as commenting: “If there were any way to nail those
bastards in Tel Aviv for time wasting, | sure would like to see it happen.
We had to check every item they slipped into the media.”*° According to

35. 1d.

36. Id. at 68.

37. 1d. a 233. At the same time, Thomas describes an instance where CIA director
William Casey genuflected to the Pope, although Thomasfailsto raise similar dua loyalty
concernsin regardsto Mr. Casey. Id.

38. But see A.P. photo, New York TiMEs, Sept. 29, 2000, at A5 (depicting an Israeli
soldier standing over abloody man, captioned: “An Israeli policeman and a Palestinian on
the Temple Mount.”). In reality, the bloody man was Tuvia Grossman, a Jewish student
from Chicago, who had just been pulled from ataxicab in Jerusalem by amob of Palestinian
Arabsand wasthen beaten and stabbed. The soldier, contrary to theimage conveyed by the
photo’s caption, was attempting to render first aid. E-mail from Aaron Grossman, M.D.
(Tuvia Grossman’s father) to the New York Times (Sept. 30, 2000) (on file with author).

39. THomas, supra note 1, at 70-72.

40. 1d. at 70.
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one reviewer, however, Kallstrom vehemently denies making that com-
ment.41

According to Thomas, the world Jewish conspiracy includes the
United States, and he impliesthat the Mossad controlsthe U.S. presidency.
He asserts that the Mossad orchestrated the Monica Lewinsky affair and
had telephone sex tapes as blackmail against President Clinton.*?> Thomas
claims the FBI was powerless to stop the blackmail or to find an alleged
Israeli mole high in the Clinton White House because of “the power of the
Jewish lobby in Washington and the reluctance of successive administra-
tionsto confront it.” 43 Unfortunately, Thomasis acentury too late. Inthe
late 19th Century, the Russian secret police manufactured their own world
Jewish conspiracy theory in a fraudulent document entitled, Protocols of
the Elders of Zion.*

Thomas acknowledges some of the more famous M ossad operations,
but usually offers a negative fact or inference as if to prove his “secret his-
tory” thesis. For example, when the Mossad successfully obtained a
Soviet MiG-21 from a defecting Iragi pilot in 1966, Thomas is quick to
point out that the Iragi middleman “ had Jewish roots.” * When the Mossad
successfully captured Adolf Eichman in 1960 for his crimes of genocide,
Thomas highlights the operational bumbling of the agents. “Operation
Thunderbolt,” the Entebbe hostage rescue, was arguably the most daring
strike against international terrorism the world has ever seen.*® Yet Tho-

41. Daniel Pipes, Beyond the Pale, CoMMENTARY MacaziNe (June 1999) (book
review of Gideon’s Spies) (“The only problem [with the Kallstrom quotation] is that Kall-
strom, with whom | have spoken, characterizes this story as ‘total nonsense’ and categori-
cally denies ever having said any such thing. In fact, he told me, the Israeli’'s were
‘extremely helpful’ in the investigation.”).

42. THomas, supranote 1, 108-12.

43. 1d. at 106.

44, TeLusHKIN, supra note 5, at 469-70 (“ The most famous antisemitic document in
history, The Protocols of the Elders of Zion, isaforgery. First circulated by Russian secret
police during the late 1800s, it purports to reveal the minutes of a secret meeting of world
Jewish leaders conspiring to take over the world.”). See generally JoserH W. BENDERSKY,
THE “JEwisH THREAT”: ANTI-SemiTic PoLiTics oF THE U.S. Army ch. 2 (2000) (asserting that
U.S. Army Military Intelligence maintained the legitimacy of the Protocols document dur-
ing the early part of the Twentieth Century).

45. THomAs, supranote 1, at 52. But see Dan Raviv & Yossi MELMAN, EVERY Spy A
Prince: A CompPLETE HisTORY OF ISRAEL’S INTELLIGENCE ComMmuNITY (1990) 141-42 (describ-
ing how an Israeli Mossad agent posing as an American tourist in Baghdad enticed Munir
Redfa to Paris and then to Israel where the he agreed to fly the MiG-21 out of Iraq in
exchange for money and protection of hisfamily).

46. See WiLLIAM STEVENSON, 90 MiNUTES AT EnTEBBE (1976).
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mas mistakenly refers to the rescue as “ Operation Thunderball” and pre-
sents it as mere military adventurism staged for headlines.#’

Naturally, one expects to find a dearth of books written on a secret
intelligence organization like the Mossad. Therefore, an unsuspecting
reader might jump to purchase Gideon’s Spies, especialy after reading
Thomas's credentials on the cover. Unfortunately, Thomas used his con-
nections and access to present a slanted anti-Israel thesis in tabloid style
that lacks authority to back up his arguments. He misstates history, his
sources, and the facts in a failed attempt to tell the secret history of the
Mossad. According to Thomas's unproven conclusion, the underlying
“secret” isthat the Mossad actually controls the world.

Under the guise of simply criticizing Isragl, Gideon's Spies tells its
story by sowing the seeds of anti-Semitism into the soil of the Holy Land.
Dr. Martin Luther King's comments over thirty years ago are relevant in
summarizing Thomas's disingenuous approach: “When people criticize
Zionists, they mean Jews. You' re talking anti-Semitism.” 48

47. THomAs, supra note 1, at 149-50. But see Operation Johathan: The Rescue at
Entebbe, MiL. Rev., July 1982, at 2 (describing the detailed planning, preparations and
training within the decision-making process in an interview with the deputy commander of
the operation).

48. Seymour M. Lipser, The Socialism of Fools—The Left, the Jews and Israel,
ENcounTER, Dec. 1969, at 24 (quoting Dr. Martin Luther King).
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ARMY RELATIONSWITH CONGRESS:
THICK ARMOR, DULL SWORD, SLOW HORSE?

Reviewep By MaJor J. Burk VoiGT?

Thus began the inevitable politicization of the military. Wth so
much responsibility for virtually everything government was
expected to do, the military increasingly demanded a larger role
in policymaking. But in a democracy policymaking is a task best
|eft to those accountable to the electorate. Nonetheless, well-
intentioned military officers, accustomed to the ordered, hierar-
chical structure of military society, became impatient with the
delays and inefficiencies inherent in the democratic process.
Consequently, they increasingly sought to avoid it.3

I. The Coup

When Lieutenant Colonel Charles Dunlap penned these words of a
fictional prisoner in the year 2012, he was concerned about the seeds that
could potentially grow into America sfirst military coup: increased use of
military forces for inherently civil purposes; consolidation of the different
services into a single armed force; and isolation of the military from the
rest of American society.* Dunlap might well have added the direct partic-
ipation of military leaders in the political process to his list. Stephen
Scroggs, in his book, Army Relations With Congress.  Thick Armor, Dull
Sword, Sow Horse, urges such participation by the Army, an Army where
the military leadership should circumvent its executive branch, civilian
chain of command to privately lobby members of Congress.

1. StepHEN K. Scroces, ARMY REeLATIONS WiTH CoNGREss.  THICk ARMOR, DuLL
Sworbp, Stow Horse (2000).

2. Judge Advocate General’s Corps, U.S. Army. Written while assigned asa student,
49th Judge Advocate Officer Graduate Course, The Judge Advocate Genera’s School, U.S.
Army, Charlottesville, Virginia.

3. Charles J. Dunlap, Jr., The Origins of the American Military Coup of 2012,
ParaMETERS, Winter 1992-93, at 8.

4, Id. at 1.
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Il. The Scenario

In 1994, the U.S. Marine Corpsinitiated a successful campaign in the
halls of Congress for legislation to force the U.S. Army to transfer eighty-
four M 1A 1 tanksto the Marine Corpswithout reimbursement. TheMarine
Corps had previously sought the transfer of these tanks within the execu-
tive branch and had been turned down by the Administration, the Secretary
of Defense and the Joint Chiefs of Staff.> Stephen Scroggs,® who worked
hard as a congressional staff officer to defeat thisraid by a sister service,
feels that the Army lost this battle, and loses other resource battles daily,
because of acultural trait peculiar to the Army.” Thiscultural trait discour-
ages organizational self-promotion and the concomitant lobbying of Con-
gress for needed resources.® He attempts to support this conclusion with a
myriad of interviews,® all seeming to suggest that the solution to the
Army’sresource problemsisto emulate the other services by having senior
Army officers privately lobby members of Congress and their staffs.10

I1l. The Culture

Scroggs establishes his definition of “culture” as “patterned values,
beliefs, or attitudes shared and passed to new members of [an] organization
or group.” This culture becomes an organizational trait that limits the
choices a group will consider in dealing with future problems or events.

5. Scroces, supranote 1, at 176.

6. Stephen Scroggs retired from the U.S. Army in 1996. His last duty assignment
was asacongressional staff officer,an“LL", for the Secretary of the Army LegislativeLiai-
son. He served in this position from 1992 to 1996 in the rank of lieutenant colonel. Id. at
267.

7. 1d. at 112.

8. Id. at 111.

9. Scroggs provides numerous quotes from these interviews; however, he rarely
identifies the actual interviewee making key comments. This denies the reader the ability
to evaluate the weight Scroggs has given to a comment in support of Scroggs advocated
position. In addition to numerous congressional staff members and military legislative
assistants, Scroggs catalogs his interviewees as including: among the military—twenty-
four Army general officers (thirteen four-star, eight three-star, two two-star, and one one-
star generals); five chiefs of staff of the Army going back to 1976; several regional com-
mander in chiefs; former chiefs of Legislative Liaison; Corps commanders; one Marine
three-star general officer; and among the civilian |eadership—one Secretary of the Army;
one Under Secretary of the Army; and one Deputy Assistant Secretary of the Army. Id. at
162.

10. Id. at 216-19.

11. Id. at 112.
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Scroggs believes that the Army operates under one particular attitude or
trait—the rejection of organizational self-promotion. He stresses that this
cultural trait becomes amajor liability for the Army when it competes for
resources with the other services that thrive on self-promotion.

Organizationally, the Army teaches and breathes coordination—
teamwork. The Army’svery size, complexity, and broad scope of missions
dictatesthis. Teamwork isthe antithesis of self-promotion. A new second
lieutenant platoon |eader begins his military career learning that he cannot
move forward or backward, to hisright or to hisleft, without coordination
for necessary support, transportation, and food. He also quickly discovers
that failure to coordinate can subject him to friendly as well as hostile
fire.12 Thislessonisreinforced at alarger scale by the Army’s dependence
on the Air Force and the Navy for transportation to the battlefield.3

Conversely, the other services' cultures encourage self-promotion.’4
A naval officer focuses on his ship, a self-contained weapons system. As
the captain of his ship, he is expected to be independent in his decisions
and actions. Thisisequally truefor an Air Force pilot. Moreover, thevery
existence of the Navy and the Air Force depends on mgjor, self-contained,
and expensive weapons systems. Thisrequiresthese servicesto justify and
sell their programs on Capitol Hill continually .1

While similar to the Army in its dependence on othersfor support and
its independence from major weapon systems, the Marine Corps suffers
fromitsown unique cultural trait. Scroggs quotesadescription of thistrait
given by an unidentified senior flag officer, obviously not aMarine.

Now while Marine |eaders have many parallels with Army lead-
ersin combat, they are driven by their fear of institutional rele-
vancy and going out of existence. You must remember they were
initially formed to conduct the mission and serve the role of
bodyguards to keep Navy Captains alive from their own crew.
Their moral capacity to lead in a George Marshall sense of duty
runs counter to their self-seeking and promoting frenzy that puts

12. Id. at 133.

13. Id. at 136.

14. Scroggs quotes an unidentified general officer’s observation: “A Navy Captain
or Air Force pilot will eat before their men eat. Self-promotion is expected. An Army
officer in aleadership position eats |ast after all his men have eaten. Self-promotion is not
expected or rewarded.” Id. at 168 n.80.

15. Id. at 123-24.
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Marine Corps interests before the nation’s interests. Their loy-
alty to the Corps pervades their every action.1®

So the Army alone recognizes no need for self-promotion, with its citizen-
soldiers rather than the major weapon systems of the Air Force and Navy,
and with its lack of the Marine's fear for losing institutional relevancy.
Nevertheless, what is a virtue on the battlefield, Scroggs maintains, needs
to change in the campaign for resources on Capitol Hill.’

IV. Liaising

To overcome the Army’s inherent aversion to lobbying, Scroggs fol-
lows asubtle stratagem in his presentation. First, he createsa new term to
make lobbying more palatable to the Army reader.’® He callsit “liais-
ing.”1% Thefocusof this“liaising” activity isthe Army’s Legidlative Liai-
son Office (LLO) on Capitol Hill. Next, Scroggs attempts to differentiate
between public lobbying as virtuous and private lobbying as disdainful .2°
He lumps laudable public relations activities of the Army, such as show-
casing its training centers, with the problematic practice of senior Army
officers paying informal visits to individual members of Congressto dis-
cuss Army needs off-line.2l Finally, he tries to rationalize “liaising” by
asserting that Congress's role in the command and |eadership of the mili-
tary is comparable to that of the executive branch.??

Each of the armed serviceshasan LLO on Capitol Hill to serve asthat
service's primary interface with Congress. Benefits of this collocation are
numerous. It gives Congress readily available, subject matter experts on
military matters.2® It also provides an additional conduit of communica-
tion between the executive branch and Congress for military-related con-
cerns and interests.** And, most important, each service represents and
supports executive branch defense programs and policies.?®

The staff of the LLO represents the particular service secretary, who,
in turn, represents the Secretary of Defense. All the different service sec-

16. Id. at 135.

17. 1d. at 113.

18. “For the benefit of the military, and especially the Army audience, this represen-
tational lobbying activity will be referred to as ‘liaising’ and will be differentiated from
similar activities of private lobbyistsin the nation’s capital.” Id. at 1.

19. “Communicating directly to establish and maintain mutual understanding
between an agency and Congressisliaising activity.” Id. at 2.
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retaries and the Secretary of Defense are civilian political appointees. This
organizational structure represents our traditional civilian control of the
military by officials who are politically accountable.?®

A dedicated legidative liaison staff for each service obviates the need
for the various individual military commands or components to establish
their own connection with Capitol Hill. More important, it allows each

20. Webster’'sdescribesa“lobbyist” as*aperson, acting for a special interest group,
who tries to influence the introduction of or voting on legislation or the decisions of gov-
ernment administrators.” Wesster’s New WoRLD DicTionaARy (2d ed. 1972). Thisdefinition
makes no distinction between a public and aprivate lobbyist, or between apublic and apri-
vate special interest group. Scroggsfeelsthereisadifference. Unlike private lobbying, he
stresses that the public “liaising” heis advocating is not for personal gain.

[Senior Army officerswould be] engaged as public servantswhose goal's
are institutional enhancement, bettering the condition of the Armed
Forces personnel in the field, and contributing to defense and the general
welfare of the nation by enhancing the ability of Congress to make
informed decisions pertinent to the conduct of their oversight and legis-
lative responsibilities in defense matters. Open communication and
mutua understanding of concerns require credible and trusted relation-
shipsthat LL officers and senior service leaders“liaise” to establish and
maintain.

Scroeas, supra note 1, at 2-3.

The only public lobbying activities that Scroggs recognizes as prohibited involve grass-
roots campaigns directed at Congress that are supported by appropriated funds. Id. at 5-6.
All other proactive interaction with Congressis mere “liaising.” Id. at 2.

21. Scroggs suggests waysthe Army could improve its general public relations with
members of Congress and their staffs on Capitol Hill. For example, the Army might follow
the lead of the other services by allowing congressional staff members the opportunities to
visit military bases, drive tanks, and jump from airborne training towers. It could lower the
average age of the military personnel working at the Army LLO so that they would better
relate to the generally younger congressional staffers. The Army could host informal social
events directed at these younger staffers. And, LLO duty should be made a mid-career
assignment rather than aterminal assignment, asit evidently istoday. All of these sugges-
tionsarevalid public relations points to consider, and he weaves them throughout his book.
However, they are not at the heart of his argument. The clear agenda that he advocatesis
for the Army LL O and senior military leadership to begin aggressively “liaising” Congress.

22. Id. at 42.

23. Id. at 35. Services also make points by assisting congressional members with
constituents' requests for information and help on mattersinvolving the service. 1d. at 38.

24. Id. at 33.

25. Id. at 13.

26. Id.
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service to speak with “one voice” and “one message” to members of Con-
gress. At the sametime, it gives Congressasingle point of contact for ser-
vice-related matters.?’ Unfortunately, this“ one voice-one message” stops
at the service level as each LLO competes with the other services' LLOs
in promoting its service's needs ahead of, and often to the exclusion of, its
sister services. In this frenzy for resources on Capitol Hill, Scroggs
believesthat the Army’sinability to promote itself with external audiences
becomes aliability.?8

V. The Army Message

Scroggs argues that the Army failsto sell its message on Capitol Hill.
The message he proposes, however, is not a message the Army can or
should sell: “why an Army and why thissize?’?° Oneformer chief of staff
of the Army pointed out to Scroggs that “why an Army” is self-evident.

There has always been an Army. The Army is a product of the
people of this country. The Army wins the wars of our nation.
We don’t have to justify the need or relevancy of an Army.
Americarequires an Army. . . . There will adways be an Army.
Therefore Army officers don’t have to justify and are therefore
lessinclined to do so. The sense of the Army and American peo-
ple being inextricably linked goes beyond statute, but isin the
militiacause and its citizen-soldier (not sailor, airman or Marine)
implications. The roots of America and the Army go back to
[Army] General George Washington.*

The size of the Army is not as patently obvious. The Army’s size and
structure are totally dependent on the policies and goals laid out by its
civilian leadership. Thisishow it must be in ademocracy. 3! The raison
d’ étre of the military is“to fight or be ready to fight wars should the occa
sion arise.”3 In the aftermath of the Cold War, however, the mission of
the Army has expanded into areas never before known, for example, law
enforcement, drug interdiction, peacekeeping, and disaster relief.33 If
unfettered by the hand of civilian leadership, what independent missions
would the Army legitimately undertake? What missions would it refuse?

27. 1d. at 35.

28. While Scroggs uses the term “external audiences,” his focus is on members of
Congress and their staffs. Id. at xiv.

29. Id. at 96.

30. Id. at 123-24.



2001] BOOK REVIEWS 214

How large would it be? What American values would it commit young
soldierstodiefor? And, most important, against whom would it unsheathe
itssword? The armed forces, and especially the Army, exist to defend the
civilian government, not to supplant it.3* The role of the military in poli-
cymaking is necessarily limited to providing the best military advice pos-
sible to the civilian leadership in furtherance of the civilian leadership’s
goals.®

V1. The Chain of Command

Military services are members of the executive branch and, as such,
are answerable to the President. They work directly for the politically
appointed service secretaries and indirectly for the politically appointed
Secretary of Defense.® It is the responsibility of the politically account-
able civilian officials to provide direction to the military services and to

31.

Clearly seen in the Articles of Confederation is a great fear of standing
Armies. Standing Armies were to be maintained only during times of
war. The creation of an active and militia Army in the Constitution,
defense appropriations no longer than two years, and posse comitatusare
all based on this early fear of active duty armies. The legacy and sensi-
tivity of Army commanders to these fears and concerns started with
Washington and were manifest in General Washington's refusal to
assume leadership as King in the Newburg conspiracy. The Army’s
more overt subservienceto civilian leadership, with the“can do” attitude
being just one manifestation, impacts on the other services by setting a
positive example.

Id. at 145 (quoting Interview with Honorable Jack Marsh, Secretary of the Army, 1980-88,
in Washington, D.C. (Aug. 17, 1995)).

32. Parker v. Levy, 417 U.S. 733, 743 (1974).

33. It might be argued that the Army is, in fact, selling itself as it fights to maintain
its post-Cold War size and budget.

34. “When the military is politically active, when it believesit is uniquely aware of
certain dangers, when it discusses responding to domestic threats to cherished values, then
it edges toward becoming an independent actor in domestic politics.” Thomas E. Ricks,
The Widening Gap Between The Military And Society, AtLanTic, July 1997, at 19.

35. Scrocas, supra note 1, at 120.

36. Id. at 13.
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promote any missions involving the military to Congress. Congress main-
tains afiscal constraint on thisimmediate civilian leadership.3’

The framers of our Constitution observed the abuses in England
where the King had the power both to direct and to raise and maintain an
army.3® They purposely separated these functions to bal ance the control of
the military between the two branches of government. The President isto
direct the military asthe Commander-in-Chief.3® Congressisto constrain
the use of the military by its power to declare war (as opposed to make war)
and its authority to raise and maintain the Army through two-year appro-
priations.*° Scroggs acknowledges this built-in tension between the two
branches but argues that the military has some independent voice in the
process.

The Constitution expects and promotes this nuanced conflict and
tension between the legislative and executive branches. What
the Constitution does not safeguard against is service culture that
makes certain services less willing to participate in this conflict
and less prepared to participate effectively. This is the danger
that emanates from animbalancein advocacy efforts being made
by different services on the Hill .4

Scroggs further makes clear that when the service secretary, the Sec-
retary of Defense, or the Administration denies the Army a request, the
Army should be prepared, like the other services, to take that request to
Congress.

The Army’sview of itself asthe nation’s obedient servant works
against Army leaders taking institutional interests to Congress
that have been ignored in the Pentagon. This dimension is
related to the previous one of teamwork and dependency, that in
this case stresses obediently doing one's part asa prerequisitefor

37. Robert R. Ivany, Soldiers and Legislators: A Common Mission, PARAMETERS,
Spring 1991, at 8.

38. THE ConstiTuTiON OF THE UNITED STATES, ANALYSIS AND INTERPRETATION 340
(Johnny H. Killiam ed., 1982).

39. “The President shall be Commander in Chief of the Army and Navy of the
United States.” U.S. Consr. art. Il, 82, cl. 1.

40. “Congress shall havethe power to . . . declarewar . . . raise and support Armies
... [and] make rules for the Government and regulation of the Land and Naval forces. . .
" U.S. Consr. art. |, 88, cls. 11-14.

41. Scroaas, supra note 1, at 49 [emphasis added].



2001] BOOK REVIEWS 216

the success of the larger whole. This makesit more difficult for
an Army leader to speak out to the congressional audience
against executive branch positions that are viewed by the Army
leader as antithetical to Army interests.*?

This proposal, that battleslost in the executive branch be pursued indepen-
dently in the legidative branch, challenges the real essence of Army cul-
ture—adherence to the chain of command. The Army is a hierarchical
organization. It could not function if political debate and compromise pre-
ceded each campaign, each action. It must respond to one leader. The
framers recognized this;, nowhere in Congress's Article 1, section 8, enu-
meration of powers over the military is command conferred.

VI1I. Conclusion

Scroggs seems naive of the political process and the inherently diver-
gent pressures brought to bear on members of Congress. Which political
party should the Army lobby? How should it lobby them?*® Strategic mil-
itary programs for a member of Congress might be those that funnel fed-

42. 1d. at 113-14.

43. In 1990, 60% of the Department of Defense line items were changed by Con-
gress. Congressional staffers attributed many of these changesto end-run serviceinitiatives
to circumvent the Secretary of Defense'sdecisions. Robert R. Ivany, Soldiersand Legisla-
tors: A Common Mission, PARAMETERS, Spring 1991, at 2.
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eral dollars and jobs into his home district or state. What does the Army
bring to the bargaining table?*

According to Scroggs, the articulated missions for the Army as deter-
mined by its civilian leadership cannot determine the Army’s share of the
defense budget.*® In the checks and bal ance system set up by the framers,
the Army may very likely not get sufficient resources from the legidative
branch to meet the missions directed by the executive branch; however,
this does not justify the Army military leadership circumventing its civil-
ian chain of command and directly and privately lobbying Congress as
Scroggs advocates.

The military leadership must support and respect the checks and bal-
ances built into our government. They must manage the Army honestly
within the fiscal constraints Congress imposes; however, they must also
make known thetrue state of the military to the Administration and to Con-
gress:. “With this much funding, we can do this much mission.”46

While the line must be clear marking the extent of missions directed
by the executive branch that can be performed given the funding allocated
by the legidlative branch, equally clear must be the line that prohibits the
trespass by military leadership into the area of political policy. Scroggs
concludes that the national security of our country is in jeopardy unless
thereisachangein status quo that would permit and encourage Army mil-
itary leadership to privately lobby Congress for the “true needs’ of the

44. One member of the House National Security Committee expressed his attitude
towards the Army as:

| seethe Army and the other services asjust another government agency
asking for ahandout that | don’t haveto give. At times, with our deficit
situation, | feel asif | am an executor of a bankrupt organization. My
predecessor saw the Army, the other services, and the DOD leadership
as specia. In my eyes, they are no longer special. | seethem as| see
those advocating housing, highways, or education. These are different
timesand I'm adifferent Member from those who served in World War
Il

Scrocaes, supra note 1, at 56 (quoting Interview Unidentified Member, House National
Security Committee, in Washington, D.C. (Jun. 29, 1995)).

45. 1d. at 150-54, 225.

46. 1d. at 147-49.



218 MILITARY LAW REVIEW [Vol. 169

Army.*’ In reality, it is the undisguised politicization of the military he
advocates that jeopardizes national security.

Army Relations With Congress: Thick Armor, Dull Sword, Slow
Horse, proposes many commonsensical changes that would make the
Army’srelations with Congress more effective. The backdoor lobbying of
individual members of Congress that Scroggs promotes, however, would
result in aweakening of executive branch control. The military leadership
of the Army, aswell asthe other services, must reject this proposal as con-
trary to the very concept of civilian leadership of the military.

47. 1d. at 238-39.
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