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EMPLOYMENT OPPORTUNITY COMPLAINT DISPUTE
RESOLUTION PROCESSPILOT PROGRAM:

A BOLD EXPERIMENT THAT DESERVES FURTHER
EXPLORATION
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Time is neutral and does not change things. With courage and
initiative, leaders change things.2

|. Introduction

The Department of the Navy (DON) recently completed the first
phase of testing on an innovative pilot program (Pilot Program) designed
to improve the way equal employment opportunity (EEO) workplace com-
plaints are processed. The Pilot Program was the result of over a year of
thorough research by the DON into complaints by employees and manag-
ersregarding perceived problemswith the current EEO complaint system.?

1. Judge Advocate, United States Marine Corps. Presently assigned as Associate
Counsel (Labor Law), Eastern Area Counsel Office, Camp Lejeune, North
Carolina. LL.M., 2001, The Judge Advocate General’s School, United States Army, Char-
lottesville, Virginia; J.D. 1994, University of North Carolina at Chapel Hill; B.A., 1988,
University of North Carolina at Chapel Hill. Previous assignments include Student, 49th
Judge Advocate Officer Graduate Course, The Judge Advocate General’s School, United
States Army, Charlottesville, Virginia; Battalion Executive Officer, Headquarters and Ser-
vice Battalion, 2d Force Service Support Group, Camp Lejeune, North Carolina, 1999-
2000; Lega Services Support Section, Camp Lejeune, North Carolina, 1997-1999 (Mili-
tary Justice Officer, 1998-1999; Chief Trial Counsel, 1998; Trial Counsel, 1997-1998);
Marine Corps Air Station, New River, North Carolina, 1994-1997 (Senior Defense Coun-
sel, 1996-1997; Chief Tria Counsel, 1994-1996); Platoon Commander, 1st Tank Battalion,
Camp Pendleton, California, 1989-1991. Member of the bars of North Carolina, the East-
ern District of North Carolina, and the Supreme Court of the United States. Thisarticlewas
submitted in partial completion of the Master of Laws requirements of the 49th Judge
Advocate Officer Graduate Course. Theviewsreflected inthisarticlearethe author’salone
and do not reflect the official position of the Department of the Navy.

2. About: The Human Internet, Quotations, at http://quotations.about.com (last vis-
ited Aug. 22, 2001) (quoting Jesse Jackson, date and location of statement unknown).
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Designed to offer a voluntary-participation alternative to the traditional
EEO complaint procedure, the Pilot Program offers DON employeesasig-
nificantly revamped procedure that dramatically reduces complaint pro-
cessing time and encourages cooperative resolution of complaints in an
attempt to build and maintain working relationships.* To achieve these
benefits, the Pilot Program requires that participants voluntarily waive
their right to “opt-out” of the program, and limits the participants’ appeal
rights. Testing of the Pilot Program yielded dramatic improvements in
processing times for EEO complaints, and was widely regarded by those
utilizing the Pilot Program as a success.®

The Pilot Program was not, however, universally applauded, and met
significant resistance from the Equal Employment Opportunity Commis-
sion (EEOC).® The first phase of testing ended with the EEOC ordering
the DON to suspend the use of the Pilot Program, citing concerns with the
legality of a number of the Pilot Program’s innovative procedures.’
Among the concerns cited were the requirements to waive the right to opt-
out of the Pilot Program, the manner in which investigations are conducted
under the Pilot Program, and the waiver of certain EEOC appeal rights.®
Undeterred, the DON initially attempted to rework the Pilot Program to
address the EEOC’s concerns® and formulated a Revised Pilot Program.
The Revised Pilot Program allowed participants to opt-out of the Program
and return to the traditional EEO complaint-processing procedure at any
time, and issued amplifying guidance addressing other concerns of the
EEOC.1°

Before DON implemented testing of the Revised Pilot Program, Con-
gressinitiated legislation that would have allowed afurther three-year test-

3. Seeinfra notes 13-14 and accompanying text.

4. Seeinfra Section|1.B.2 (discussing in detail the Pilot Program’s procedures); infra
Section 11.B.1.a (discussing Pilot Program goals); infra Section 11.B.1.c (discussing the
Pilot Program’s advantages).

5. Seeinfra notes 13037 and accompanying text.

6. Seeinfra Section I1.C.1 (discussing the EEOC's concerns).

7. Philips and Littlgjohn v. Danzig, 2000 EEOPUB LEXIS 4110, at *11-12 (June 8,
2000).

8. Id.

9. See Alternative Dispute Resolution—Navy Proceeds with ADR Pilot Program
Despite EEOC Order, Fep. Hum. Res. Wk., Aug. 14, 2000 [hereinafter Proceeds Despite
EEOC Order] (“The Navy is proceeding with phase two of its pilot civilian alternative dis-
pute resolution program despite an Equal Employment Opportunity Commission order to
suspend it.”).

10. Seeinfra text accompanying note 196.
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ing period of the DON’s Pilot Program in its original form.! In its final
version, however, the legislation that passed authorized the Secretary of
Defense to select “at least three agencies’ to institute pilot programsin the
equal employment opportunity arena, but did not specifically mandate that
the DON'’s Pilot Program be one of these programs.’? To date, no selec-
tions have been made, and the DON Pilot Program is currently on hold
awaiting the Secretary of Defense’s decision.

This article argues that the time has come to continue testing of this
worthwhile Pilot Programinitsoriginal form. Background material ispro-
videdin Section |1 explaining thetraditional EEO complaint procedure and
the ongoing effort to improve this cumbersome process. Next, the article
explores DON’s Pilot Program and compares it to the traditional EEO
complaint procedure; it further examines the conflict between the DON
and the EEOC over the Pilot Program’s legality. The Navy's reaction to
the EEOC's ruling to suspend the program, and the subsequent introduc-
tion of legislation mandating the establishment of DOD pilot programs are
then detailed. Section |11 addresses the legal arguments surrounding the
Pilot Program, examining first other longstanding legal procedures that
allow similar waivers of rights in exchange for legal consideration, and
then the countervailing arguments put forth by the EEOC against the Pilot
Program. Section |11 then moves from legal considerationsto policy con-
siderations, examining whether such a dramatic change as isinvolved in
the Pilot Program is necessary instead of continuing with the current, less
controversial course of gradual improvements. The section lastly
addresses the potential effects of the recent legislation requiring the estab-
lishment of EEO pilot programs by the Secretary of Defense. The article
concludes in Section IV that the nation’s leadership has been presented
with anideal opportunity to taketheinitiative and allow the continued test-
ing of a courageous experiment in the EEO complaint-processing arena.
Asthearticle will fully explain, the current EEO system is flawed beyond
the point of being fixed by minor changes. The time has come to legida
tively approve the DON’s Pilot Program and allow the DON to fully
explore the Program’s potential.

11. Seeinfra Section 11.D.
12. Seeinfra notes 210-15 and accompanying text.
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Il. Background

To understand fully the DON's Pilot Program, a comparison between
the traditional EEO complaint-processing procedure and the DON’s Pilot
Program is necessary. Thissection first exploresthetraditional EEO com-
plaint procedure, its complexities and problem areas, and the limited suc-
cess to date of ongoing government efforts to improveit. Additionally, as
the DON’s Pilot Program relies heavily on the use of aternative dispute
resolution (ADR), this section specifically examines the increased use of
ADRinfederal employment relationsto improvethe traditional EEO com-
plaint procedure. It then examines DON'’s Pilot Program, looking at why
it was developed, itshistory, and itsprocesses. Next it exploresthe conflict
that arose between the EEOC and the DON over the legality of the Pilot
Program, and specifically where the EEOC found the Pilot Program to be
faulty. This background section concludes by addressing the results of the
EEOC's ruling suspending the Pilot Program, looking at both the DON's
reaction and legislation introduced to continue the Program.

A. The Traditional EEO Complaint Process and the EEOC's Efforts to
Improve It

The DON’s move to improve its EEO complaint processis part of a
larger push by the federal government to fix an unpopular federal EEO
complaint process.’® Throughout the federal government, employees and
managers commonly view the traditional EEO complaint system as unnec-
essarily cumbersome, tedious, and disruptive to the work environment.'4
There has been a continuing government effort to improve this process,
backed by both the executive'® and legislative branches, but this effort has

13. See, eg., Federal Agencies Must Comply With New EEO Regulations, Fep. EEO
Abvisor, Dec. 16, 1999 (“ Employee groups complained the old system was unfair and inef-
ficient and put pressure on the EEOC to make changes.”).

14. See, eg., K. C. Swanson, No Way Out—The Discrimination Complaint Process
is a Bureaucratic Maze that Often Punishes the Innocent and Lets the Guilty Go Free,
Gov'T ExEec., Nov. 1996.

Both management and employees are equally dissatisfied with the cur-
rent EEO system. On the employee side, federal employeesare 10 times
more likely than nonfederal employeesto file complaints because of the
ease of filing, lack of any cost to do so, and increased knowledge of their
rights. However, the resolution process is lengthy, expensive (nearly
$100 million in fiscal 1994 in the federa government), confusing, and
perceived as weighted against employees due to the investigation being
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yet toyield significant overall results, leading to popular and congressional
dissatisfaction with the rate of improvement.16
1. The“ Traditional EEO Complaint Process’ —29 C.F.R. Part 1614

To understand the current dissatisfaction with the complicated and
burdensome Part 16147 EEO complaint process, as well as the conflict

14. (continued)

being conducted by the agency. On the management side, thereisacon-
sensus of fedling trapped by frivolous complaints, often adversely con-
straining managers attempting to correct or fire under-working
employees. Additionally, many management decisions are done simply
to appease complainantsin an effort to avoid damaging publicity regard-
less of the merit of the claim . . . . The spiraling number of EEO com-
plaints has increased the amount of time it takes to resolve cases.
Between fiscal 1991 and fiscal 1994, the backlog of requests for EEOC
hearings increased by 65 percent. The most recent statistics reveal the
average time from the filing of acomplaint to the commission’s decision
on an appeal was more than 800 days.

Id. at 46. See also Brian Friel, EEOC Asserts Itself, Gov'T Exec., Oct. 8, 1997 (EEOC's
part 1614 revisions were “developed in response to complaints by federal agencies,
employees, and civilian rights groups that the federal discrimination complaint processis
unfair and inefficient.”), available at http://www.govexec.com.

15. See, eg., Kellie Lunney, Navy EEO Overhaul Saves Time, Money, Gov'T ExEc.,
Aug. 1, 2000 (discussing President Clinton’s October 1999 task forceinitiative to study and
recommend ways to improve the federal EEO complaint process), available at http://
www.govexec.com; Susannah Zak Figura, Power Shift, Gov’'t Exec., Nov. 1, 1999 (dis-
cussing EEOC Chairperson lda Castro’s August 1999 Comprehensive Enforcement Pro-
gram establishing atask forcein conjunction with the National Partnership for Reinventing
Government that will examine various aspects of the federal complaint process), available
at http://www.govexec.com.

16. See, eg., Kdlie Lunney, EEOC Gets Grilled For Sow Complaint Processing,
Gov'T Exec., Mar. 30, 2000 (discussing House subcommittee meetings on ways to reform
the EEO complaint process and legidlative dissatisfaction with the current process), avail-
able at http://www.govexec.com (last visited Feb. 2, 2001).

17. Equal Employment Opportunity Commission Regulations on Federal Sector
Equal Employment Opportunity, 29 C.F.R. pt. 1614 (1999). The Part 1614 regulations
establish the processes by which federal EEO complaints are governed. These processes
are commonly referred to as the “Part 1614 process.”
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between the EEOC and the DON over the legality of the Pilot Program, an
exploration of the Part 1614 EEO complaint process is required.'®

The EEO complaint procedure is actually comprised of two distinct
processes. Oneis referred to as a “pure EEO complaint process,” where
the complainant’s primary remedy is sought through the EEOC.1° The
other iscommonly referred to as a* mixed case complaint process,” where
the complainant may have aremedy via either the EEOC or the Merit Sys-
tems Protection Board (MSPB). % A thorough understanding of the very
complicated mixed complaint process is beyond the scope of this article,
and unnecessary as the Pilot Program is not being used for mixed com-
plaints. In comparing the EEO Part 1614 complaint processto the DON’s
Pilot Program, this article focuses on the processing of a pure EEO com-
plaint.

In apure EEO complaint processed under the EEOC’s Part 1614 pro-
cess, a complainant has forty-five days from the date of an alleged act of
discrimination to contact an equal employment opportunity counselor with
acomplaint.?l Once contact ismade, an initial meeting is held between the
complainant and the EEO counselor wherein the EEO counselor informs

18. Asan ad in exploring this process, the reader may find it useful to refer to a
flow-chart depiction developed by the “The Administrative EEO Complaint Process’, Air
Force Central Labor Law Office, entitted The Administrative EEO Complaint Process
Flow(continued) Chart, version 5.0 (Mar. 2000), available at https://aflsa.jag.af.mil
(Labor/Equal Employment Opportunity Commission/EEO Flowchart) (Air Force FLITE
Electronic Database).

19. See, eg., AR Force CenTraL LaBor Orrice, 2001 EEO DismissaL PRIMER 3
(2001), available at http://www.af .adr.mil (last visited Jan. 9, 2001).

20. Seegenerally Equal Employment Opportunity Commission Regulations on Fed-
eral Sector Employment Opportunity, 29 C.F.R. § 1614.302(8)(1) (1999). This provision
definesamixed complaint as“a complaint of employment discrimination filed with a Fed-
eral agency based on race, color, religion, sex, nationa origin, age or handicap related to or
stemming from an action that can be appealed to the Merit Systems Protection Board.” 1d.

21. Id. 8 1614.105(a)(1). The period begins on the date of the discriminatory con-
duct, or when the complainant knew or should have known of the conduct. The period may
be tolled, however, if the complainant can show they were not notified or otherwise aware
of thetime limits, or were unaware of the discriminatory event. 1d. Theforty-fiveday time
limit may be extended by the agency or the EEOC for good cause. 1d. § 1614(a)(2).
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the complainant of his rights and responsibilities.?? If ADR is offered by
the agency, the counselor will explain this procedure to the complainant as
well.?2 The complainant then chooses between ADR and the traditional
counseling procedure.?* Should the complainant elect ADR, he has ninety
days in which to resolve the complaint.?> If the complainant chooses the
traditional counseling procedure, he has thirty days? to resolve the com-
plaint, with a sixty-day extension possible.?” At the end of the ADR or
counseling period, if the matter is unresolved, the counselor conducts a
final interview,?® during which the complainant receives notice of the right
to file aformal complaint.2® At any point in the process, the complainant
may also choose to withdraw the complaint.

Once the complainant receives notice of thefinal interview, he hasfif-
teen daysto file aformal complaint.*® If aformal complaint is filed, the
agency must dismiss the complaint in whole,3! investigate the entire com-
plaint, 32 or notify the complainant that it will not investigate some portions
of the complaint but will investigate the remainder of the complaint.33

22. 1d. §1614.105(b)(1). At this meeting the counselor will inform the complainant
of theinvestigative process, the complainant’sright to ahearing or animmediate final deci-
sion at theinvestigation’s conclusion, the complainant’sright to file anotice of intent to sue,
the complainant’s duties to mitigate damages and to keep the agency informed of their cur-
rent address, and the fact that only matters raised during this counseling or related to the
sameissues may be aleged in asubsequent complaint filed with the agency. The counselor
will also gather facts and names of primary witnesses from the complainant.

23. 1d. §1614.105(b)(2). Anagency isrequired to have an ADR program or to have
one available to its employees, but the agency is not required to offer the use of ADR in
every case.

24. 1d.

25. Id. 8 1614.104(f).

26. Id. §1614.105(d).

27. Id. §1614.105(e).

28. 1d. §1614.104(f) (ADR process); id. § 1614.105(d) (counseling process).

29. 1d. §1614.106. A formal complaint: must be based upon some act of discrimi-
nation; must be filed with the agency that committed the discrimination; must contain a
statement describing the actions that were the basis for the alleged discrimination; and can
be amended at any time prior to the conclusion of the agency’s investigation.

30. Id. 8 1614.106(b) (complainant or his attorney must sign the formal complaint).

31. Id. §1614.107(a); seealsoid. § 1614.110(b) (requiring that a dismissal of acom-
plaint by an agency contain an explanation for the dismissal).

32. 1d. §1614.108.

33. Id. §1614.107(b). This procedure replaces what was formerly known asa* par-
tial dismissal.” Theagency isnow required simply to notify the complainant that it believes
some portions of the complaint qualify as dismissible, their rationale, and that they will not
investigate this matter. This decision is not immediately appealable, but islater subject to
review by the administrative judge (AJ) if the case ultimately involves a hearing. Id.
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Agencies can dismiss complaints for a number of reasons. Common rea
sonsinclude failureto state aclaim or to comply with applicable time lim-
its, filing a complaint that is already a pending civil action, or filing a
complaint that is also being considered by the MSPB. 3 Additional rea-
sons include mootness, failure to prosecute the complaint or to cooperate
in the EEO process, filing a frivolous claim or abusing the EEO process,
and filing complaints about the EEO processitself.>> The complainant can
appeal a dismissal of its complaint to the Office of Federal Operations
(OFO),% then the EEOC itself,3” and ultimately to federal district court,®
any of which can reverse the agency’s decision to dismiss the complaint
and order the agency to conduct an investigation.

For any accepted complaints, the agency has 180 daysto complete an
impartial and appropriate investigation.3® Should the complainant file an
amendment to their complaint, the agency’s 180-day clock isrestarted, but
in no case may the investigation take more than 360 days from the date of
the original complaint.> At the conclusion of the investigation, the com-
plainant is provided a copy of the investigative file.:

The complainant then has thirty days to choose one of three options:
(2) drop the complaint; (2) request afinal decision from the agency; or (3)
request a hearing with the EEOC.#? If the complainant chooses option 2,
to request a fina decision, the agency must issue a final decision within
sixty days.*® After thefinal decision has been issued, if the complainant is
unhappy with the decision, he has thirty days to appeal to the OFO, and

34. 1d. §1614.107.

35. Id.

36. 1d. § 1614.404 (providing that the OFO’sreview is de novo, but based solely on
the record and without a hearing).

37. Id. 8 1614.405. The OFO decision is considered final unless a party requests
reconsideration by the full EEOC. The EEOC has discretion in requests for reconsidera-
tion. The requesting party must show that there was a clearly erroneous interpretation of
material fact or law; or will substantially impact on the policies or operations of the agency.
Id.

38. Id. 88 1614.407-.408.

39. 1d. §1614.106(€).

40. 1d.; seealsoid. § 1614.108(€) (allowing a ninety-day extension to complete the
investigation if mutually agreed upon).

41. 1d. 8 1614.108(g). The agency must aso provide notice of the complainant’s
right to request a hearing by an EEOC AJ or to request an immediate agency decision at
this point. Id.

42. 1d. 88 1614.108(f)-.108(q).

43. 1d. § 1614.110(b).
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then request reconsideration of the OFO’s decision by the EEOC.* After
the EEOC decides the appeal, or fails to decide the issue within 180 days,
the complainant may file suit in federal district court within ninety days of
receipt of the EEOC’s decision or the lapsing of the 180-day period.*

If the complainant chooses option 3, to request a hearing with the
EEQC, the agency has fifteen days from notification to get the agency file
to the EEOC.#¢ The EEOC will appoint an administrative judge (AJ) to
hear the case*’ and then issue adecision.® The AJmust issue thisdecision
within 180 days of receiving the agency file, or the complainant may pro-
ceed directly to federal district court.*® Where the EEOC decision makes
afinding of no discrimination, the agency then issuesafinal order® imple-
menting the AJ's decision within forty days.>! The complainant may
appeal thisfinal order to the OFO within thirty days, request reconsidera-
tion of the OFQO’s decision by the EEOC, and ultimately file suit in federal
district court within ninety days.>? The complainant may also choose to
skip the OFO-EEQOC appeal and go directly to federa district court.>3

Wherethe AJ makesafinding of discrimination, within forty daysthe
agency must either accept the decision and issue afinal order implement-
ing the decision, or issue afinal order not fully implementing the decision,
grant interim relief,> and appeal the AJ's decision to the OFO.% If the
OFO rules against the agency, the agency may also request reconsideration

44. 1d. §8 1614.404-.408.

45. |d. §8 1614.407-.408.

46. 1d. § 1614.108(9).

47. 1d. § 1614.109(a). The AJmay review any agency decision to dismiss any por-
tions of the complaint; dismissacomplaint on hisor her own initiative; dismissacomplaint
pursuant to an agency motion; make a decision on the merits without a hearing; or hold a
hearing prior toissuing adecision. Id.

48. 1d. § 1614.109(i).

49. 1d. § 1614.407(d).

50. Notethat a“final order” is an agency’s final action on an AJ decision, while a
“final decision” isthefinal action taken in all cases not involving ahearing. Both arefina
agency actions.

51. Id. § 1614.110(a); see also id. § 1614.109(i) (indicating that a failure to issue a
final order within forty days by an agency resultsin the AJ s decision automatically becom-
ing thefinal action of the agency).

52. Id. 88 1614.404-.408.

53. Id. 88 1614.407-.408.

54. Id. § 1614.505.

55. Id. § 1614.110(a).
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from the EEOC.%® If either the OFO or the EEOC reverses the AJ, the
complainant may again appeal to the EEOC (if the OFO reversed), or take
the case to federal district court. An agency, on the other hand, may not
appea beyond the EEOC, and is bound by the decision at this point.

Processing a complaint under the Part 1614 process from start to fin-
ish, including federal court and appeals, can lead to total processing times
which are often measured in years rather than months.>’ This inordinate
delay in bringing closure to a complaint was the impetus behind the
EEOC's recent modifications to the Part 1614 process, and the develop-
ment of the DON’s more aggressive attempt to correct the problem: its
Pilot Program.>8

2. EEOC's Effort to Improve the Part 1614 Process
As part of an ongoing government effort to improve the Part 1614

EEO complaint process, the EEOC**—the federal government’s executive
agency responsible for implementing and supervising the federal com-

56. Under the old Part 1614 process, an agency unhappy with an AJ decision could
simply issue afinal decision that was contrary to the AJ's decision. One of the significant
changesto Part 1614 was making the AJ decision final, though appeadable. Seeinfra notes
64-65 and accompanying text.

57. For example, a complaint might result in the following time frame: forty-five
days for the complainant to file an informal complaint; ninety days for ADR and counsel-
ing; fifteen days for complainant to file aformal complaint; 180 days for the agency inves-
tigation (up to 360 daysif complaint is amended); thirty daysfor the complainant to request
an EEOC hearing; AJissues a decision within 180 days of receipt of file from the agency;
thefinal order isissued by the agency within forty days; the complainant has thirty daysto
appeal thefinal order to the OFO/EEOC; thereis no limit on potential delay for the EEOC
to issue adecision on appesl; ninety days for the complainant to file suit in federal district
court after the EEOC appeal is decided; unknown delay in awaiting afederal court hearing;
and ultimately the possibility of further delay in pursuing a federal appeal. In totd, this
example case could take over 700 days, not including the delays in awaiting the EEOC
appeal decision, the federal court hearing, or any federal appeal. See also infra notes 104-
05 and accompanying text (describing the DON’s experience in averaging 781 daysto the
issuance of afinal decision, with the possibility of an average of 540 additional days for
appeals to the EEOC).

58. Seeinfra note 61 and accompanying text (discussing the EEOC's rationale for
modifying the process); infra Section 11.B.1.a(discussing the DON'srationale for devel op-
ing its Pilot Program).

59. Seegenerally Equal Employment Opportunity Commission, About the EEOC, at
www.eeoc.gov (last visited Aug. 24, 2001). The EEOC was established by Title VI of the
Civil Rights Act of 1964 and began operating on 2 July 1965. It iscomprised of five com-
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plaint resolution process—issued new regulations on 9 November 1999.5°
These regulations were designed to address problems commonly appear-
ing under the former Part 1614 process, and to streamline the way federal
agencies handle EEO complaints.5? In revising the Part 1614 EEO com-
plaint process, the EEOC made some significant improvements. The

59. (continued) missionersand ageneral counsel, each of whom is appointed by the
President and confirmed by the Senate. Its mission is to “promote equal opportunity in
employment through administrative and judicial enforcement of the federal civil rights
laws and through education and technical assistance.” Id. In doing this, the EEOC:

[E]nforces the principal federal statutes prohibiting employment dis-
crimination by providing aforum for individuals to bring charges aleg-
ing discrimination by an employer. If the charges are substantiated, the
EEQC first attempts to reach a voluntary resolution between the charg-
ing party and the respondent. |f unsuccessful, the EEOC may bring suit
in federal court against the discriminating party, or the discriminating
party may bring suit on their own behalf. The EEOC aso issuesregula
tory and other guidance interpreting the laws it enforces, and is respon-
sible for the federal sector employment discrimination program. In this
capacity, in 1998 the EEOC conducted 12,218 administrative hearings
and 7494 appeals of final agency decisions for federal employees.
Lastly, the Commission also ensures that federal departments and agen-
ciesmaintain required EEO programs, and provides |eadership and coor-
dination to all federal departments and agencies on EEO law.

Id.

60. 64 Fed. Reg. 37,644, 37,655 (July 12, 1999) (codified at Equal Employment
Opportunity Commission Regulations on Federal Sector Employment Opportunity, 29
C.ER. pt. 1614 (1999)).

61. See generally Press Release, Equal Employment Opportunity Commission,
EEOC Issues Regulations Streamlining the EEO Complaint Process for Federal Employees
(July 12, 1999), available at http://www.eeoc.gov. The push to revise the Part 1614 proce-
dure was part of a broader effort to improve the effectiveness of the EEOC’s operations,
implemented in conjunction with Vice President Gore's National Partnership for Reinvent-
ing Government initiative. The EEOC lauded the improvements in Part 1614 for making
the complaint process “more efficient, expedient, and fair for federal employees and agen-
cies dlike. In particular, we have improved and streamlined the process by eliminating
unnecessary layers of review and addressing perceptions of unfairnessin the system.” Id.
See also Press Release, Equal Employment Opportunity Commission, EEOC Chairwoman
Announces Comprehensive Efforts to Improve Federal Government EEO Process (Aug.
10, 1999), available at http://www.eeoc.gov. Therevised Part 1614 procedures are part of
the EEOC's overarching Comprehensive Enforcement Program initiative designed to
improve overall agency operations. Id. Seealso Press Release, Equal Employment Oppor-
tunity Commission, EEOC Proposes Regulations To Streamline the EEO Complaint Pro-
cess For Federal Employees (Feb. 20, 1998) (discussing the two year effort in revising Part
1614 to remove unnecessary layers of review and delegate decision-making to front-line
employees), available at http://www.eeoc.gov.
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improvementsinvolved all aspects of the EEO complaint process and were
designed primarily to speed the process and avoid redundancy.®?

The most significant change gave more weight to the AJsdecisionin
cases involving a hearing.%® Under the old Part 1614 process, an agency
could issue a final decision that was contrary to the AJs recommended
decision, making the AJ's recommended decision merely advisory in
nature.®* Under the revised Part 1614 procedure, the AJ's decision is now
binding on the agency, though appealable.®®> The agency must either adopt
the AJ's decision and issue its final order within forty days—down from
the previous sixty days—or, if the agency does not fully implement the
AJsdecision, the agency must appeal the decision concurrently with issu-
ing itsfinal order.5¢

A second important change, and one of particular interest for compar-
ison of the traditional and Pilot Program processes, isthe increased impor-
tance placed on the use of ADR. As addressed in more detail below, the
DON's Pilot Program relies exclusively on various forms of ADR to
resolve complaints. The EEOC, Congress,®’ and the executive branch

62. See, e.g., Figura, supra note 15 (the Part 1614 revisions are designed to create a
fair and efficient process and were mativated in part by the fact that federal complaintstake
nearly five times as long as private-sector cases to resolve (paraphrasing EEOC Chair-
woman lda Castro)).

63. See generally EEOC's Reform Proposal Gets Flak From All Sides, Fep. EEO
Abvisor, May 1998 (discussing some of the controversy surrounding the various proposed
changes to the Part 1614 process, and specifically the proposal to give the AJ decision’s
binding authority); Friel, supra note 14 (most significant change in new Part 1614 regula-
tions would eliminate agencies’ power to make final decisions in discrimination cases by
giving AJs' decisions binding authority); Zak Figura, supra note 15, at 2 (* Of the changes,
the most significant—and controversial—is the new power of administrative judges to
issue final decisions’).

64. See, eq., Friel, supranote 14 (part of the EEOC’srationale for changing thisrule
was agencies perceived abuse of this power, citing the rate of agency reversa of adminis-
trative judge decisions as 62.7% when the decision is adverse to the agency vice only 10%
when favorable to the agency); Figura, supra note 15, at 2 (“[F]rom fiscal 1996 to 1998,
agencies rejected about two-thirds of EEOC administrative judge decisions against them .

).

65. 29 C.F.R. § 1614.110; see alsoid. § 1614.109(i) (AJ decision not adopted by the
agency within forty days automatically becomesthe agency’sfinal action). To date, agency
appeals of AJ decisions have been very limited. For example, as of 31 January 2001, the
Department of the Army had only appealed one such decision in the previous two years.
Interview with Mr. James Szymalak, Labor and Employment Division, Office of the Judge
Advocate General, United States Army, in Charlottesville, Va. (Jan. 31, 2001).

66. 29 C.FR. § 1614.110.
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have been pushing for the increased use of ADR to avoid cases reaching
the formal complaint stage.?® Building on the trend in the civilian®® and
federal "° sectors toward the increased use of ADR to minimize the use of
unwieldy formal complaint systems, the EEOC sought to adapt the les-
sons-learned in this field to its revised EEO complaint process.”t The

67. See, e.g., The Administrative Dispute Resolution Act of 1996, 5 U.S.C.A. §571
(West Supp. 1996). In promulgating this Act, Congress specifically found ADR to be a
prompt, expert, and inexpensive means of resolving disputes that is more efficient and less
contentious than costly and lengthy administrative proceedings. It further cited ADR’s suc-
cess in the private sector; its wide applicability; and the widespread availability of experts
in the areathat can be easily used by the federal sector. Further, Congressintended that its
“explicit authorization of the use of well-tested dispute resolution techniques. . . eliminate
ambiguity of agency authority under existing law . . .."” Id. Congress also intended that
federal agenciesnot only receive the benefit of techniquesthat developed in the private sec-
tor, but take the lead in further developing and refining such techniques. Id. (citing Con-
gressional Findings for Pub. L. No. 101-552, § 2 (1996)).

68. See, eg., EqQuaL EmMPLOYMENT OPPORTUNITY ComMissioN, MANAGEMENT Dir. 110,
app. H (1999) [hereinafter EEOC MD-110].

The. .. EEOC is firmly committed to using alternative methods for
resolving disputesin all of its activities, where appropriate and feasible.
Used properly in appropriate circumstances, alternative dispute resolu-
tion (ADR) can provide faster, less expensive and contentious, and more
productive results in eliminate working discrimination, as well asin
Commission operations.

Agencies and complainants have realized many advantages from utiliz-
ing ADR. ADR offers the parties the opportunity for an early, informal
resolution of disputes in a mutually satisfactory fashion. ADR usualy
costs less and uses fewer resources than do traditional administrative or
adjudicative processes. . . . The agency can avoid costs . . . [and]
employee morale can be enhanced . . . through ADR.

Id. ch. 3. See also Memorandum, President William J. Clinton, to Agencies, Designation
of Interagency Committees to Facilitate and Encourage Agency Use of Alternative Means
of Dispute Resolution and Negotiated Rulemaking (1 May 1998) (standing up interagency
committee to study ADR uses in the federal sector).

69. See, e.g., Alternative Dispute Resolution Programsin the Federal Sector, DiG. oF
EEO L., Jan. 2000 (outlining the revised EEOC regulatory requirements), available at
http://www.eeoc.gov/digestxii-13.html. The EEOC employed ADR in private-sector cases
with great success during Fiscal Year 1999, when it successfully resolved 4833 private sec-
tor charges of discrimination through voluntary mediation, amounting to a 65% success
rate. Id.
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revised complaint process mandated the establishment or accessibility of
ADR in each federal agency for both the pre-complaint and the formal
complaint process, where no ADR program was required at all under the
old rules.”? While the EEOC has been pushing since 1994 to increase
ADR usein resolving workplace complaints, mandating ADR availability
to all federal employeesisone of the most significant changes made to the
Part 1614 process.”® The revised regulations required agencies to estab-
lish or make available an ADR system by 1 January 2000.”* To date, fed-
eral agencies have employed different means of complying with this
requirement, with varying degrees of success.” The DON has tested and

70. Seeid. (The EEOC, in providing guidance to federal agencies seeking to estab-
lish ADR programs, specifically citesthe dramatic increasein the use of ADR in the federal
sector EEO process, and the congressional encouragement of such ADR use exemplifiedin
the Civil Rights Act of 1991); see also U.S. AT’y GEN., REPORT TO THE PRESIDENT ON THE
INTERAGENCY ADR WorkinGg Group 6 (2000) (reporting that in the federal government 410
employees now work full time on ADR, and ADR programs receive $36 million in dedi-
cated funds annually, plus an indiscernible amount from genera operating budgets), avail-
able at http://www.financenet.gov/financenet/fed/iadrwg/presi-report.ntm

71. See generally Captain Drew Swank, Note from the Field: Mediation and the
Equal Employment Opportunity Complaint Process, ArRmy Law., 1998, at 46 (tracking the
growing use of ADR in the federal government); Swanson, supra note 14, at 46 (discussing
growing momentum for change from both sides of the complaint process, and initiatives
underway to improve the EEO complaint process. twelve congressional hearings held
between 1986 and 1996; task force at the EEOC studying issue; President Clinton’s Febru-
ary 1996 executive order for agenciesto review their adjudicatory processeswith an eyeto
speeding up resolution and to encourage the use of alternative dispute resolution (ADR);
and yearly proposals for changesin EEO complaint processing regulations).

72. 29 C.FR. §1614.102.

73. For amore complete history of the EEOC’s push toward implementing ADR, see
Press Release, Equal Employment Opportunity Commission, Commission Adopts Policy
on Alternative Dispute Resolution as First Step In Implementing Agency ADR Programs
(July 17, 1995), available at http://www.eeoc.gov. The EEOC began studying ADR in
1994 with a Task Force on Alternative Dispute Resolution as part of the EEOC’s push to
reinvent and streamline the EEOC's operating procedures. The Task Force'sfindings were
unanimously approved by the full EEOC in April 1995. In July 1995, the EEOC issued a
policy statement publicly pledging its commitment to the use of ADR. The statement indi-
cated that the Commission found ADR to befair, effective, timely, and innovative. Further,
the EEOC wasto be aleader among federal agencies seeking to implement ADR programs.
1d.

74. 1d.

75. See, eg., infra Section 111.C (Policy Issues) for an analysis of the successful Post
Office and Air Force ADR programs. While all federal agencies have not been as proactive
and successful as these two programs, the author is unaware of any enforcement action
taken to date by the EEOC against afederal agency for failure to comply with thisdeadline.
See also ReroRT TO THE PRESIDENT ON THE INTERAGENCY ADR WorkiNG Group, supra note 70
(discussing the status of various federal agency ADR programs).
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employed various ADR programsin addition to the Pilot Program to fulfill
this requirement.”

Other significant changes appear throughout the Part 1614 process.
The new rules allow the complainant to amend a complaint at any time
before the investigation is finished to include issues or claimsthat are like
or related to the original complaint, even allowing the complainant to ask
the AJ to amend the complaint after the hearing has begun.”” Under the
old rules, anew complaint was required for each new allegation, resulting
in duplicitous complaints.

The new rulesno longer have a“partial dismissal.” ’® Whereformerly
the agency dismissed part but not all of the complaint, under the new rules
the agency now notifies the complainant in writing of: its determination
that some portion of the complaint is not appropriate and would rate adis-
missal if filed alone; its rationale; and that this portion of the complaint
will not be investigated.” A copy of thisnoticeis placed in theinvestiga-
tive file and is reviewable by an AJ at any subsequent hearing.®°

The revised Part 1614 process also gives AJs the power to dismiss a
complaint on their own initiative,! removes their power to remand issues
that arelike or related (replacing it with the power to amend the complaint
at the hearing),® and requires an AJ decision within 180 days of receipt of
the file from the agency.8?

Lastly, the new process also allows the OFO to accept witness state-
ments or parties briefs not longer than ten pages by fax® and to draw
adverse inferences or take other evidentiary actions where either party
fails, without good cause, to comply with the appellate provisions of Part

76. See, eg., U.S. DerP' T oF Navy, RecioNn SouTHwEST DispuTe REsoLUTION CENTER,
AN ADR Success Srory (1999) (discussing the success of San Diego Mediation Program
within DON), available at http://www.bop.gov/hrmpg/Imr/hrmlmryx.pdf.

77. 29 C.FR. § 1614.106.

78. 1d. §1614.107(b).

79. 1d.

80. Id.

81. Id. § 1614.109(b).

82. Formerly found in 29 C.F.R. § 1614.109.

83. 1d. §1614.109().

84. 1d. § 1614.403(f).
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1614.85 Together these changes act to reduce some of the unnecessary
delays and redundancy practiced under the old rules.®

These changes al so have a second—Iess obvious, but nonetheless sig-
nificant—effect on federal sector EEO complaint processing that isimpor-
tant to consider as background for the current conflict between the EEOC
and the DON. By making AJs decisions binding on agencies, the new
rules shift power away from federal agenciesto the EEOC.®” This shift of
power was very controversial, and many federal agencies opposed it as
unnecessary and illegal .28

The revised EEO Part 1614 complaint process, while improved,
remains confusing, elaborate, time-consuming, and unwieldy. The latest
available statistics, covering fiscal year 2000, show some improvements
over fiscal year 1999 levels, with the number of pending federal sector
EEOC appeals decreasing by 14%, and the number of federal sector cases
awaiting hearings decreasing by 13%.8° Given the gravity of the problems
with the traditional system, however, where total processing times have
been known to extend to over three years,® these improvements are just
minor tweaks to a system in need of a mgjor adjustment. Even with the
significant changes to the Part 1614 process, processing times can still be
measured in years rather than days.®* To truly fix the EEO complaint pro-

85. Id. §1614.404(c).

86. See supra note 61 and accompanying text (discussing the EEOC's rationale for
reducing delays).

87. Seegenerally Figura, supra note 15 (discussing the shift of control to the EEOC
that the new rules create).

88. Id. at 3. Seealso EEOC's Reform Proposal Gets Flak From All Sides, Fep. EEO
Abvisor, May 1998. The Council of EEO and Civil Rights Executives voiced concern to
the EEOC during the comment stage of the proposed 1614 modifications that the EEOC is
not granted original decision authority under Title VII and therefore has no authority to
have administrative judges issue final decisions.

89. EquaL EmpLoYMENT OppPorTUNITY Commission, FiscaL YEArR 2002 Bupcer
RequEsT AND ANNUAL PerForRMANCE PLAN thl. 4 (2001), available at http://www.eeoc.gov.

90. Seeinfra Section I1.B.1.afor an examination of the typical processing timesin
the DON under the Part 1614 process.

91. Under the revised Part 1614 process, most of the significant timeframes respon-
siblefor the overall length of the processing time remain unchanged. See supranote 57 and
accompanying text.
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cess, amore substantial step was needed. The DON'’s Pilot Program took
such a step.

B. The Department of the Navy Pilot Program

In 1997, three years before ADR became required for federal agen-
cies, and two years before the EEOC implemented its revised Part 1614
process, the DON took the initiative in attempting to improve the EEO
complaint processing system. It did so by developing a dramatically dif-
ferent complaint process as an aternative to the Part 1614 process. The
Pilot Program employed ADR techniques and significantly shortened and
strictly enforced processing times, to create a dramatically shortened pro-
cess. The objective was resolution of a dispute within ninety days.

At four test locations within DON, employees were given the option
of voluntarily using the Pilot Program or following the traditional EEO
complaint route found in Part 1614. |If electing to use the Pilot Program, a
participating complainant waived his right to an EEOC hearing before an
AJ, hisright to opt-out of the program, hisright to remain anonymous, and
his right to a formal agency investigation.? In exchange, the employee
benefited from a significantly quicker resolution of their complaint, and a
process designed to build and maintain working relationships rather than
the often-combative environment caused by Part 1614.9

On its face, the Pilot Program appeared to be a “win-win” program,
and it enjoyed significant successin itsinitial testing.®* The program was
not universally applauded, however, and the first phase of testing ended
when the first two appeal s of cases handled under the Pilot Program were
decided by the EEOC.% Using these cases as an opportunity to review the
Pilot Program itself, the EEOC cited numerous concerns with the pro-
gram'’s legality, and the EEOC ordered the DON to suspend the Program
immediately.®

Shortly thereafter, Congress passed legislation originally intended to
allow the continued testing of the Pilot Program, thus legislatively bypass-

92. See Appendix C for an example of the contract entered into by a complainant
electing the Pilot Program.

93. Seeinfra notes 135-36.

94. Seeinfra Section I1.B.1.c.

95. Philips and Littlgjohn v. Danzig, 2000 EEOPUB LEXIS 4110 (June 8, 2000).

96. Id. at *11.
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ing the EEOC’s order.?” In itsfinal version, however, the language of the
legislation failed to specifically name the DON’s Pilot Program, and
instead merely required that the Secretary of Defense select at least three
agencies to establish EEO pilot programs.® The controversy is thus cur-
rently unresolved, but the opportunity for further testing still exists.

1. History of the Pilot Program

The mission of the DON isto “maintain, train, and equip combat-
ready naval forces capable of winning wars, deterring aggression, and
maintaining freedom of the seas.”®® Given its war-fighting mission, the
DON is not normally looked to as aleader in innovative employment law
procedures. Nonetheless, currently the DON finds itself embroiled in a
controversy with a sister executive agency, the EEOC, over just such an
innovation. The history of the Pilot Program, and the controversy it has
generated, requires close examination to understand better the current sta-
tus and the potential future of the Pilot Program.

a. Rationale for Developing the Programt®

In February 1997, before the revision of Part 1614, the DON, lead by
the Deputy Assistant Secretary of the Navy for Civilian Personnel and
Equal Employment Opportunity, undertook amajor review of its personnel
programs, including its handling of EEO complaints.'®! In reviewing the
EEO complaint process, a consensus among those who were involved in
various aspects of the process became immediately apparent: The EEO
complaint process did not work to anyone’s satisfaction.1%2 Many person-
nel within the DON viewed the traditional EEO complaint process as
labor-intensive, time-consuming, and inordinately lengthy.1% The average

97. Floyd D. Spence National Defense Authorization Act for Fiscal Year 2001, Pub.
L. 106-398, 114 Stat. 1654A-144, § 1111 (2000) [hereinafter 2001 Defense Authorization
Act].

98. Seeinfra Section 11.D (Legidative Intervention) for a complete examination of
this legidlation.

99. 10 U.S.C. § 5062 (2000). See also U.S. Dep't of Navy, Navy Organization:
Mission of the Navy, at http://www.chinfo.navy.mil/navpalib/organization/org-top.html
(last visited 24 Aug. 2001).

100. Like al federal agencies, the DON is required to have ADR programs estab-
lished or available to its employees. U.S. Der'T oF NAvY, SECRETARY OF THE NAVY INSTR.
5800.13, ALTERNATIVE DisputeE ResoLuTion (11 Dec. 1996).
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processing time to issue a DON final agency decision on a formal com-
plaint under the traditional process was 781 days.' Add to that the pos-
sibility of an average 540 days of processing timefor appeal sto the EEOC,
and thetotal processing time was more than three and ahalf years.1% Rec-
ogni zing the seriousness of the problem, the DON created a Reengineering
Project Team (RP Team) to explore the underlying problemswith the EEO
complaint process and to recommend improvements.

The RP Team gathered data and information for development of the
Pilot Program through a survey of 1,400 DON employees that included
managers, non-supervisory personnel, human resource professionals, and
union representatives. The team also conducted over 100 interviews with
senior military and civilian managers.1% The data collected confirmed the
initial DON determination that there was a general opinion among all par-
ticipants in the complaint process that the system needed streamlining.1%”

There was a clear consensus that the number of formal EEO com-
plaints needed to be reduced, as did the processing time for filed
complaints.1®® The data indicated support for eliminating redundancy in
the process, reinforcing local management and chain-of-command
accountability, and providing the parties involved in disputes with early

101. Telephone Interview with Mr. Adalberto Bernal, Director, Department of the
Navy EEO Reengineering Project (Feb. 1, 2001) [hereinafter Interview with Mr. Bernal].
Mr. Berna isthe DON’s official spokesman for the Pilot Program, and has been involved
in the development and testing of the program sinceitsinception. Mr. Bernal isalabor and
personnel specialist with thirty-two years of government service, including thirty years spe-
cifically inthelabor and personnel field. He has served as an EEO complaint investigator,
and has been involved in various stages of EEO complaint appealsfor four different federal
agencies. Attempts to interview other personnel within the DON on this program were
redirected to Mr. Bernal as the spokesman. 1d.

102. Seegenerally Figura, supranote 15, at 1-2. Throughout thefederal sector, com-
plaints rose nearly 60% from 1991 to 1998 despite 300,000 jobs being cut. Requests for
EEOC administrative judge hearings went up 112%, appeals to the commission rose 61%,
and the casel oad of administrative judges jumped from 133 to 192. Infiscal year 1998, the
crushing backlog had reached the point where a case took almost 1200 days to work from
complaint to final appeal. 1d.

103. Interview with Mr. Bernal, supra note 101.

104. U.S. Dep't of Navy, Civilian Human Resources, at http://www.donhr.navy.mil
(last visited Aug. 24, 2001) [hereinafter The DON Civilian Human Resources Web page].

105. Interview with Mr. Bernal, supra note 101.

106. The DON Civilian Human Resources Web page, supra note 104.

107. 1d.

108. I1d.
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opportunitiesto attempt resolution.’® The program’slengthy delays often
fostered distrust between management and employees, with managers
complaining of the burdens that a repetitive, frivolous filer could create,
and employees fearing reprisals for initiating complaints.'© Additionally,
due to the extraordinary burden the lengthy complaint processing time put
on the agency, there was added incentive to settle cases regardless of merit,
aclear indication that the process needed overhauling.'*

Based upon this research, the RP Team concluded that the concerns
of both the supervisors and the complainants could only be met by radi-
cally redesigning the complex, multi-step procedure found in Part 1614.112
The RP Team's goal wasto create a more effective, efficient program that
reduced the redundant layers, and used various forms of ADR procedures
to give DON employees several alternatives.'*3

Remaining within the bounds of the applicable DOD regulations,4
the RP Team proposed significant changesto, and compression of the EEO
complaint process. These changesincluded reducing the seven stepsin the
traditional processto four steps: an intake stage (ten days); a dispute res-
olution and fact-finding stage (forty-five days); a request for final agency
decision stage (five days); and an issuance of a final agency decision
(thirty days).115

By compressing this process, the RP Team also proposed eliminating
duplicative layers found in the counseling, investigation, and hearing
stages of the traditional EEO process.1® Additionally, the RP Team pro-
posed delegating authority to the lowest level by giving the local com-

109. Id. See also Interview with Mr. Bernal, supra note 101 (citing as a clear indi-
cation of the dissatisfaction anumber of responsesto afocus group question of, “Onascae
of 1 to 6 how would you rate the EEO complaint Program?,” responses that included “0”
and even negative numbers).

110. Id.

111. Id.

112. The DON Civilian Human Resources Web page, supra note 104.

113. Interview with Mr. Bernal, supra note 101.

114. See U.S. Der'T oF Derense, DIr. 1440, DOD CiviLiIAN EqQuaL EmPLOYMENT
OrprorTUNITY (EEO) ProGRAM (21 May 1987) (requiring that the EEO complaint process be
fair and impartial, provide timely investigations and resolution, and meet EEOC require-
ments).

115. TheDON Civilian Human Resources Web page, supra note 104. Seeinfra Sec-
tion 11.B.2 and Appendices A and B (providing an in-depth explanation of the process).

116. Id.
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manding officer or commanding general the authority to issue a Final
Agency Decision for the DON.117

b. Liaison with EEOC During Development and Testing of the
Pilot Program

Recognizing the importance of its groundbreaking change in EEO
complaint processing, the DON attempted to work closely with the EEOC
throughout the development and later testing of the Pilot Program.™8 The
DON wanted to ensure that the EEOC was aware of what the DON was
testing.*® The DON requested the EEOC’s input on the legality of the
Pilot Program and any modifications that were needed to ensure compli-
ance with the applicable employment laws.'®® Additionally, during later
testing, the DON wanted to keep the EEOC aware of the successrate of the
program.1?1

The Director of the OFO, Ronnie Blumenthal, and her policy man-
ager were briefed on the Pilot Program on 25 March 1998.122 Ms, Blumen-
thal indicated her belief that the Pilot Program could proceed so long asthe
employees were in fact making a fully informed election of their rights
when choosing between the Part 1614 and the Pilot Program processes.123
In April 1999, Ms. Blumenthal also attended a mid-stream evaluation of
the program.??* The DON additionally briefed the Interagency Council on

117. 1d. Seealso Interview with Mr. Bernal, supra note 101. Under the traditional
Part 1614 process, al final agency decisions that found discrimination were signed at the
Deputy Assistant Secretary of the Navy (Civilian Personnel/Equal Employment Opportu-
nity) level. Allowing alocal commander, closer to the scene but often without a significant
background in employment law, to sign the FAD was viewed by the Pilot Program as one
of the more significant revisions to the process. It was deemed an important change as it
significantly sped up the system, and ensured that the complainant saw that the local com-
mander was involved in the decision-making process instead of some unknown person at a
higher headquarters. Id.

118. Interview with Mr. Bernal, supra note 101.

119. Id.

120. The DON also had the Pilot Program reviewed for legality by the Office of Gen-
eral Counsel for the Department of the Navy itself. See Memorandum, Mr. John E. Sparks,
Principal Deputy Designee, Office of the General Counsel, for the Deputy Assistant Secre-
tary (Civilian Personnel/Equal Employment Opportunity) (Apr. 19, 1999) (copy on file
with author) (“It is my opinion that this [Pilot Program] complies fully with law and regu-
lation, and it has the complete and unequivocal support of this office.”).

121. 1d.

122. A copy of the slide presentation presented to the EEOC is on file with the
author.
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Administrative Management (ICAM) in March 1998, with the EEOC legal
counsel present, again ensuring that all relevant agencies were aware of
what the DON was doing.’®® No objections to the program were voiced,
though there was some discussion about how to ensure that case files
developed during the process were adequate.1?6 L abor unions at the test
sites were also contacted and briefed on the process, and all approved of
the test.1?’

c. Testing the Program

The Pilot Program went into effect on 29 June 1998, with participat-
ing sites at the Marine Corps Air Station, Cherry Point, North Carolina; the
Naval Medical Center, Portsmouth, Virginia; and the Norfolk Naval Ship-
yard, Portsmouth, Virginia.® In March 1999, an additional site was added

123. The DON elaborated that these concerns are fully discussed between the Dis-
pute Resol ution Specialist and the empl oyee before the empl oyee makes the el ection to par-
ticipate in the Pilot Program and before signing the Agreement to Use DON Pilot Dispute
Resolution Procedures form. Interview with Mr. Bernal, supra note 101. See also Appen-
dix C (reproducing a copy of thisform).

124. Interview with Mr. Bernal, supra note 101.

125. 1d. Among other speakers present at this ICAM meeting was Ms. Ellen Varg-
yas, Legal Counsel to the EEOC. During this presentation, the DON speaker used a slide-
show that graphically and clearly depicted the Pilot Program’s complaint process, including
its timelines, as well as the significant changes made to the complaint process under the
Filot Program. Id.

126. Id. The concerns voiced with the devel opment of the case file revolved prima-
rily around the potential problems that might result from no longer having investigations
conducted by the Office of Command Investigations, and what steps would be taken to
ensure that the casefile developed would include al relevant and required materials. These
concerns were later echoed in the EEOC's Philips and Littlejohn opinion. 2000 EEOPUB
LEXIS 4110 (June 8, 2000). See Section I1.C.1 for a more complete examination of the
EEOC's concerns regarding the investigation and devel opment of the casefile.

127. 1d. See also Memorandum of Agreement Between the Commander, Navy
Region Southeast, and Affiliated Labor Council, subject: Regional EEO Pilot and Alterna-
tive Dispute Resolution Programs (Jan. 21, 2000) (copy on file with author) (written agree-
ment between commanding officers of naval bases utilized as Pilot Program test locations
and local unions).

128. The DON Civilian Human Resources Web page, supra note 104.
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at Marine Corps Base, Camp L gjeune, North Carolina.’?® Testing was con-
ducted until June 2000.

The field-testing results were favorable in each category examined,
including process selection rates, case resolution rates, processing times,
and cost savings.!® Field-test data indicated wide acceptance of the new
process, with eligible participants choosing the Pilot Program over the Part
1614 process by a margin of 60% to 39%.13! Case resolution rates
improved under the Pilot Program to 89%, with the Part 1614 process con-
tinuing to average only 58%.132 Case processing times for Final Agency
Decisions were shortened from an average of 781 days under the Part 1614
process to an average of only 111 days for the Pilot Program.'33 Cost sav-
ings under the Pilot Program included a drop of an average of $40,000 per
case from the Part 1614 process, to a mere $5,800.00 per case.'3*

Additionally, testing indicated improved workplace morale where the
Pilot Process was used, with better lines of communication and feelings of
trust fostered by the Pilot Program.'3> Commanding officers, managers,
supervisors, unions, and non-supervisory personnel from the installations
where the program was tested soundly endorsed the program.'3¢ Based

129. Id. TheDON iscomprised of both the United States Navy and the United States
Marine Corps, so testing was designed to include bases belonging to each service.

130. Id.

131. Id.

132. Id. Some test locations experienced tremendous results using the Pilot Pro-
gram. See, e.q., Letter, Brigadier Genera T. A. Bratten, U.S. Marine Corps, Commanding
General, to Equal Employment Opportunity Reengineering Pilot Team (1999) (copy onfile
with author) (during the first six months of testing at the Marine Corps Air Station, Cherry
Paint, the resol ution rate was 100% for the Pilot Program versus 33.3% for complaints pro-
cessed under the Part 1614 process, with ten of thirteen complaints choosing the Pilot Pro-
gram over the Part 1614 process); Letter, Captain M. Balsam, U.S. Navy, Commander,
Naval Medical Center (Mar. 31, 1999) (copy on file with author) (during the first six
months, the Portsmouth Navy Hospital reported a resolution of 100% for the Pilot Pro-
gram).

133. The DON Civilian Human Resources Web page, supra note 104.

134. 1d.

135. Id. Seealso Letters, Brigadier General Bratten and Capt. Balsam, supra note
132 (both specificaly citing increased morale, and better communication between manage-
ment, supervisors, and employees).

136. The DON Civilian Human Resources Web page, supra note 104. Seealso Let-
ter, Brigadier General Bratten, supra note 132. The Commanding General, Marine Corps
Air Station, Cherry Point, stated, “[t]he Pilot Process has resulted in improved communi-
cations between management, supervisors and employees, and raised morale in a non-
adversarial setting, much to the satisfaction of all partiesinvolved, thereby saving the Com-
mand both time, money, and lost productivity.” 1d.
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upon the overall input received from field offices, the DON believed the
Pilot Program process was a huge success.*?’

2. How the DON's Pilot Program Works!38

ThePilot Program isapurely voluntary program.'3® DON employees
may choose to pursue their complaint through the Part 1614 process or the
Pilot Program. Uponinitially contacting an EEO counselor, DON employ-
ees are briefed in detail on the differences between the two processes, are
allowed to ask questions, and then choose a process. |f they choose the
Pilot Program, the employees must sign an agreement waiving their rights
to remain anonymous, to request ahearing beforean EEOC AJ, and to “ opt
out” of the Pilot Program (in other words, they must stay with the program
once started).'! An Agreement to Use DON Pilot Dispute Resolution Pro-
cedures form is then completed, recording the employee’s election.142

Oncein the program, the individual meets with a Dispute Resolution
Specidlist (DRS) to begin the intake process stage. The development of
the case file then begins with a clear definition of the issues involved and
an immediate attempt to resolve the dispute. If the case is resolved, it is
documented and copies are provided to each party.1#3 If resolution
attempts fail, the complainant is notified within eight days of his right to
reguest a dispute resolution option from four forms of ADR: conciliation,

137. The DON Civilian Human Resources Web page, supra note 104; see also Inter-
view with Bernal, supra note 101.

138. A Time Schedule For Processing under the Pilot Programisincluded at Appen-
dix B, and a graphical comparison between the Part 1614 process and the Pilot Program is
included at Appendix A. These documents are provided to assist the reader in understand-
ing the Pilot Program’s processes, and may be useful during the reading of this section of
the article.

139. The DON Civilian Human Resources Web page, supra note 104.

140. 1d.

141. 1d. Note that this agreement to waive these rights is where the EEOC finds pri-
mary fault with the Pilot Program. Seeinfra Section 11.C.1 for a more complete examina-
tion of the EEOC's position regarding this waiver of rights.

142. An Agreement to Use DON Pilot Dispute Resolution Procedures form is
appended to this article at Appendix C.

143. The DON Civilian Human Resources Web page, supra note 104.
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mediation, early neutral inquiry, or a settlement conference.!** By the
tenth day, the complainant must make an election or withdraw the case.!*

The dispute resolution stage follows the election. The Pilot Program

144. The DON'sDraft Pilot Dispute Resolution Guidelines define the types of ADR
processes as:

1. Conciliation. Aninformal processinwhich aneutral third party facil-
itates agreement between disputants by strengthening rel ationships, low-
ering tension, improving communications, interpreting issues and
providing technical assistance. There are no specific rules of engage-
ment with regardsto conciliation. The parties set the pace with the assis-
tance of the third party. DRS will keep a written record of conciliation
efforts and outcomes.

2. Mediation. Theintervention into adispute of aneutral impartia third
party that has no decision-making authority. The objective of the inter-
vention is to assist the parties in voluntarily reaching an acceptable res-
olution to the issues in dispute. Thisis a facilitative process and the
mediator makes primarily procedural suggestions regarding how parties
can reach agreement. The mediator role is that of a catalyst which
enables the parties to discuss issues and progress toward a mutually
acceptable resolution. No written record is kept of what transpires dur-
ing this process except whether or not an agreement was reached. If
agreement isreached, the agreement iswritten and copies provided only
to those which aneed to know, i.e., the parties and agency personnel who
areinvolved in ensuring the terms of the agreement are carried out.

3. Early Neutral Inquiry. Aninternal inquiry that utilizes aneutral third
party to provide a non-binding evaluation of the factsin dispute. The
neutral provides the parties an objective perspective of the strength and
weaknesses of their respective cases. The neutral may facilitate settle-
ment by clarifying truly disputed areas and identifying non-essential
issues. The DRS will keep a written record and prepare a summary
report, which addresses the facts in dispute, and include documentation
collected during the inquiry.

4. Settlement Conferences. The DRS conductsaconference attended by
opposing parties and/or their representatives. The purpose of the confer-
enceisto reach amutually acceptabl e settlement of the matter in dispute
prior to litigation or formal proceeding. The DRS will keep a written
record of the proceedings and prepare a summary report that addresses
the facts in dispute, includes relevant documentation and settlement
options explored during the conference.

U.S. DerP' T oF NAvY, DRAFT PiLoT DispuTe ResoLuTioN GuipELINES app. B (1999) [hereinafter
DraFT PiLot DispuTe ResoLuTion GuipeLiNes] (copy on file with author).
145. The DON Civilian Human Resources Web page, supra note 104.
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providesfor athirty-day period to achieve resolution, during which aDRS
will concurrently develop a“factual record.” The partiesare not limited to
any one type of ADR, and may in fact use all four means (conciliation,
mediation, early neutral inquiry, or a settlement conference), or any com-
bination of these means if deemed appropriate by the DRS. The goa of
the Pilot Program is to resolve the dispute during this phase.146

If the parties fail to resolve satisfactorily the dispute during the dis-
pute resolution stage, the agency must collect and incorporate any docu-
mentation to complete the record upon which a Final Agency Decision
(FAD) can be made should the individual request one. The complainantis
notified of the right to request a FAD by the thirty-fifth day after initiation
of the dispute resolution stage. Once notified of hisright to request aFAD,
the complainant has five days from receipt of notice to request a FAD or
withdraw the alegation. Failure to request a FAD results in dismissal of
the complaint. During the request for FAD stage, the local Human
Resources Office (HRO) compiles the case file and decides, on behalf of
the agency, whether the complaint will be accepted or dismissed. Notes,
settlement offers, or any other information obtained during the ADR pro-
ceedings are not included in the file unless the complainant agrees. The
HRO office then notifies the complainant within five days whether his
claim has been accepted or dismissed.14”

Accepted complaints then move into the investigation and case-file
development stage in preparation for the issuance of the requested FAD.
During this stage, fourteen days are allotted for the HRO to conduct athor-
ough and objectiveinvestigation. The complainant may request within the
first seven days that specific items of evidence be obtained as part of the
investigation’s evidence. By the fifteenth day, the investigation is sent to
the Naval Complaints and Administrative Review Division (NAVCARD),
with a copy to the complainant. The NAVCARD drafts a proposed FAD,
which is returned to the command for review by the commanding general
or commanding officer. The command may approve the proposed FAD as
drafted, modify it, or rewrite the FAD locally. The command then issues
the FAD. If dissatisfied with the FAD, the individua may appea to the
EEOC to review the case, or may choosetofileacivil actioninfederal dis-

146. 1d.
147. 1d.
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trict court.2* If the complainant elects an EEOC appeal, the appeal islim-
ited to the record and does not include an AJ hearing.14°

Asdiscussed above, the Pilot Program significantly changesthe EEO
Part 1614 process.® These changes involve all aspects of the process,
including: a shortened and strictly enforced timeline; a different form of
investigation and construction of a pre-FAD case-file; and an agreement
waiving the employee's rights to remain anonymous, to request a hearing
before an EEOC AJ, and to “opt out” of the Pilot Program. Despite the
DON'’s attempts to maintain coordination with the EEOC throughout the
development and testing phase of the Pilot Program, and the success dem-
onstrated during the Program’s field-testing, significant opposition arose
over some of the changes.

C. The Conflict Between the EEOC and the DON Comesto aHead

In Philips and Littlgjohn v. Danzig,'>! the EEOC held that the DON’s
Pilot Program failed to comport with the Part 1614 process and ordered the
DON to suspend its use.'®? Littlejohn wasthe EEOC’s first opportunity to
comment formally on the DON's Pilot Program, but it was not the first
time the EEOC told the DON that it believed there were problems with the
program.>® Though the DON had repeatedly included the Director of the
OFO in its planning and evaluation of the Pilot Program, this attempt at
interagency cooperation met serious resistance when a new Director took
the helm of the EEOC in the fall of 1999.1%

148. Id.; see Appendix A.

149. The DON Civilian Human Resources Web page, supra note 104.

150. For a graphical comparison of the differences between the Pilot Program and
the Part 1614 process, refer to Appendix A.

151. Philips and Littlgjohn v. Danzig, 2000 EEOPUB LEXIS 4110 (June 8, 2000).

152. 1d. at *11.

153. See supra note 59. Given its mission and practice, the EEOC is commonly
regarded as a“watchdog agency” for EEO law, often assisting in training and assisting fed-
eral agencies with their EEO programs, and always on the alert for violations of EEO law.
See generally Major Michele E. Williams, Getting the Fox Out of the Chicken Coop: The
Movement Towards Final EEOC Administrative Judge Decisions, ArRmy Law., July 1999,
at 13 (detailing analysis of the EEOC'smission, role, statutory powers, origins, and whether
it has the power to change regulations and make these changes binding on other agencies).

154. Interview with Mr. Bernal, supra note 101.
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By November 1999, Carlton Hadden had becomethe new acting OFO
Director. Mr. Hadden requested a meeting with the DON to discuss what
he perceived as problems with the Pilot Program.’> Over the next few
months, various meetings and correspondence took place between Mr.
Hadden and DON personnel, during which the DON attempted to brief Mr.
Hadden fully on the Pilot Program and its history to get his approval, as
DON had for Mr. Hadden's predecessor. Mr. Hadden, in turn, continued
to point out perceived problems in the Pilot Program’s process.'*¢ By
March 2000, Mr. Hadden told the DON that he believed the Pilot Program
process failed to comply with the requirements of the newly revised Part
1614.157

Meanwhile, another significant change in federal EEO law occurred
that also adversely impacted the DON and its Pilot Program. In April
2000, the Interagency ADR Working Group'®® published its Core Princi-
plesof ADR.15® The Department of Defense, and thusthe DON, signed on
to these principles.’®% These newly published principles created more
problems for DON’s Pilot Program as the program’s process appeared to
conflict with several of these core principles.’®! Specifically, the core prin-
ciples of confidentiality, neutrality, and preservation of rights all raised
problems when the Pilot Program was evaluated.'®? Due to the combined
effects of the rising EEOC opposition to the Pilot Program and the newly
discovered problems derived from the publication of the Working Group’s
Core Principles, the controversy over the Pilot Program was increasing.163
By thistime, the first two appeals of Pilot Program cases were about to be
decided by the EEOC,'%* and the conflict between the EEOC and the DON
over the Pilot Program’s legality had come to a head.1%®

Littlejohn involved two complaints brought by disgruntled DON
employees who had volunteered to participate in the Pilot Program at the
pre-complaint counseling stage, and had ultimately appealed the FAD
issued upon failure to reach resolution through ADR. The EEOC, finding
that the Pilot Program failed to comport with 29 C.F.R. Part 1614, vacated
the FAD in both employees' cases, remanded both complaints for further

155. 1d.

156. Id.

157. 1d. Seealso Letter, Carlton Hadden, Acting Director, Office of Federal Opera-
tions Equal Employment Opportunity Commission, to Betty S. Welch, Deputy Assistant
Secretary of the Navy (Civilian Personnel/EEO) (Mar. 31, 2000) (expressing opinion that-
original Pilot Program does not conform with critical requirements of federal sector com-
plaint processing regulations) (on file with author).
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processing, and ordered the DON to suspend the use of its Pilot Pro-
gram.166

1. Where the EEOC Sees the Pilot Program as Deficient

In Littlgjohn, the EEOC held that the Pilot Program actually serves as
a substitute procedure for the federal sector EEO process, and as such vio-
lates the policies, procedures, and guidance the EEOC set out in its man-
agement directive EEO MD-110, which implements the revised 29 C.F.R.
Part 1614.167 The EEOC explained that the Pilot Processis fundamentally
flawed as an ADR system because it detracts from, rather than augmentsa

158. The Interagency ADR Working Group was established to coordinate, promote,
and facilitate the effective use of dispute resolution processes within federal agencies as
mandated by the Administrative Dispute Resolution Act of 1996 and the White House
Memorandum For Heads of Executive Departmentsand Agencies, dated May 1, 1998. The
Working Group consists of representatives of the heads of all participating federal agencies.
Itsmissionisto:

[F]acilitate, encourage, and provide coordination for agencies in such
areas as development of programs that employ aternative means of dis-
pute resol ution; training of agency personnel to recognize when and how
to use alternative means of dispute resolution; development of proce-
dures that permit agencies to obtain the services of neutrals on an expe-
dited basis; and record keeping to ascertain the benefits of aternative
means of dispute resolution.

Memorandum, President William J. Clinton, to Heads of Executive Departmentsand Agen-
cies, subject: Designation of Interagency Committees to Facilitate and Encourage Agency
Use of Alternate Means of Dispute Resolution and Negotiated Rulemaking (May 1, 1998),
available at http://www.financenet.gov/financenet/fed/iadrwg.

159. INTERAGENCY ALTERNATIVE DispuTE RESOLUTION WORKING GRouP, CorE PRINCI-
PLES (2000) [hereinafter ADR Working Group CoRe PrinciPLES], available at http://
www.financenet.gov/financenet/fed/iadrwg/coreprin.htm. The Working Group defined the
following as the core principles of ADR:

Confidentiality: All ADR processes should assure confidentiality con-
sistent with the provisionsin the Administrative Dispute Resolution Act.
Neutrals should not discuss confidential communications, comment on
the merits of the case outside the ADR process, or make recommenda-
tions about the case. Agency staff or management who are not partiesto
the process should not ask neutrals to reveal confidential communica-
tions. Agency policies should provide for the protection of privacy of
complainants, respondents, witnesses, and complaint handlers.
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person’s rights guaranteed under Part 1614.1%8 The EEOC stated that,

159. (continued)

1d.

Neutrality: Neutrals should fully disclose any conflicts of interest,
should not have any stake in the outcome of the dispute, and should not
be involved in the administrative processing or litigation of the dispute.
For example, they should not also serve as counselors or investigatorsin
that particular matter. Participants in an ADR process should have the
right to reject a specific neutral and have another selected who is accept-
ableto all parties.

Preservation of rights: Participants in an ADR process should retain
their right to have their claim adjudicated if a mutually acceptable reso-
lution is not achieved.

Self-determination: ADR processes should provide participants an
opportunity to make informed, uncoerced, and voluntary decisions.

Voluntariness: Employees’ participation in the process should be volun-
tary. In order for participants to make an informed choice, they should
be given appropriate information and guidance to decide whether to use
ADR processes and how to use them.

Representation: All partiesto adispute in an ADR process should have
aright to be accompanied by a representative of their choice, in accor-
dance with relevant collective bargaining agreements, statutes, and reg-
ulations.

Timing: Use of ADR processes should be encouraged at the earliest pos-
sibletime and at the lowest possible level in the organization.

Coordination: Coordination of ADR processes is essential among all
agency offices with responsibility for resolution of disputes, such as
human resources departments, equal employment opportunity offices,
agency dispute resolution specialists, unions, ombuds, labor and
employee relations groups, inspectors general, administrative grievance
organizations, legal counsel, and employee assistance programs.

Quality: Agencies should establish standards for training neutrals and
maintaining professional capabilities. Agencies should conduct regular
evaluations of the efficiency and effectiveness of their ADR programs.

Ethics: Neutrals should follow the professional guidelines applicable to
the type of ADR they are practicing.

160. Interview with Mr. Bernal, supra note 101.
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while its revised Part 1614 regulations pushed for the development of
ADR programs, the ADR programs were meant to operate within the Part
1614 process, not to replace that process.’®® The EEOC cited three pri-
mary problems with the Pilot Program: voluntariness, neutrality, and con-
fidentiality.1’0 Interestingly, each of these problem areasis also one of the
core principles defined two months earlier by the Interagency ADR Work-
ing Group.1’*

161. ADR WorkiNG Grour Core PrINcIPLES, supra note 159. At the time of the
development and implementation of the Pilot Program the core principles had not yet been
agreed upon. When the Interagency Working Group, with DOD participation, signed on to
these as core principles, the DON found itself having to re-evaluate its program in light of
this change. Interview with Mr. Bernal, supra note 101.

162. Seeinfra notes 167-89 and accompanying text (providing more in-depth anal-
ysis of these conflicts).

163. Interview with Mr. Bernal, supra note 101.

164. Phillips filed his appeda in February of 1999. Littlejohn filed his appeal in
November of 1999. Philipsand Littlejohn v. Danzig, 2000 EEOPUB LEXIS 4110 (June 8,
2000).

165. Seegenerally Proceeds Despite EEOC Order, supra note 9 (discussing the con-
flict between the DON and the EEOC).

166. Littlejohn, 2000 EEOPUB LEXIS 4110, at *11. See also infra note 192 (dis-
cussing the EEOC's orde).

167. Littlejohn, 2000 EEOPUB LEX1S4110, at *1. Notethat EEO MD-110isnot a
statute, but rather is the EEOC's interpretation of the requirements set forth in 29 C.FR.
Part 1614. EEOC MD-110, supranote 68. Thereisagreat deal of debate, beyond the scope
of thisarticle, about how binding or persuasive such aninterpretationis on federal agencies.

168. Littlgjohn, 2000 EEOPUB LEXIS 4110, at *4. A basic premise of ADR in
EEO law isthat it isalways designed as ameans of augmenting, rather than detracting from
aperson’srights. See generally ADR Working Group Core PrINCIPLES, supra hote 159 and
accompanying text. One of the core ADR principlesis that of “preservation of rights.”
Under this principle, participantsin an ADR processretain their rights to have their claim
adjudicated via the customary resolution process if a mutually acceptable resolution is not
achieved viaADR. 1d.

169. Littlgjohn, 2000 EEOPUB LEXIS 4110, at *2.

170. Id. Thesethree problem areas are also among the core principles defined by the
Interagency ADR Working Group. See supra notes 158-59 and accompanying text.

171. See supra notes 158-59 and accompanying text. With these core principles
being adopted in April 2000, and the Philips and Littlejohn decision following in June
2000, the similarities do not appear coincidental. Intheauthor’sopinion, the evidenceindi-
cates that the EEOC was well aware of the ADR Working Group’s Core Principles, and
incorporated them into their Philips and Littlgjohn rationale.
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a. Voluntariness

In Littlejohn, the EEOC held that the Pilot Program unlawfully
diminished an individual’s rights by requiring that an individual agree not
to opt-out of the program and by taking away many of the procedural safe-
guards found in the traditional Part 1614 process.!’? The EEOC stated that
the Pilot Program’s fundamental requirement that employees give up their
right to opt-out of the program runs contrary to the very spirit and intent of
ADR in that it detracts from, rather than adds to a complainant’s rights.1’3
The EEOC's primary concern was not the actual election of the Pilot Pro-
gram as a voluntary choice, but rather what happens when a failed ADR
complainant is interjected back into the EEO complaint process.*’

The EEOC reasoned that Part 1614 mandates that, should ADR fail,
the complainant retains all Part 1614 rights, including an EEO counselor’s
fina interview and report, an agency investigation, and ahearing before an
AJor to request aFAD.1"> The EEOC’s rationale was that the ADR pro-
cess is intended to be an additional step in the revised 1614 process.!’® If

172. |d. Additiona support for this position also exists. See, e.g., Administrative
Dispute Resolution Act of 1996, Pub. L. 104-320 (1996) (ADR isto be voluntary and “ sup-
plement rather than limit other available agency dispute resolution techniques’); Letter
from Carol Houk, Deputy Dispute Resolution Specialist, Department of the Navy, to Prin-
cipal Deputy General Counsel, Department of the Navy, at 10, (Apr. 2, 1999) (on file with
author) (The legislative history of this act indicates that some congressmen had specific
concerns about ADR being employed to “railroad” EEO disputants through a process out-
side the normal EEO complaint process and without its safeguards.).

173. Littlgjohn, 2000 EEOPUB LEXIS 4110, at *2 (June 8, 2000). See supra note
159 and accompanying text.

174. Littlejohn, 2000 EEOPUB LEXIS 4110, at *10. See also Telephone Interview
with Ms. Carol Houk, Deputy Dispute Resolution Specialist, Dep’t of Navy (Nov. 29,
2000). The wholeideabehind using ADR in workplace disputesis that a voluntary, coop-
erative spirit often resolves workplace issues that oftentimes are not “true” discrimination
issues, but are rather communication problems that can be worked out in the proper envi-
ronment. 1d.

175. Seegenerally EEO-MD-110, supra note 68, app. H (“ The Commission believes
that parties must knowingly, willingly and voluntarily enter into an ADR proceeding. Like-
wise, the parties have the right to voluntarily opt out of a proceeding at any point prior to
resolution for any reason, including the exercise of their right to file alawsuit infederal dis-
trict court.”).

176. Littlgjohn, 2000 EEOPUB LEXIS 4110, at *2 - 5.
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ADR fails, all other rights should be retained, and the complainant should
be interjected back into the 1614 Process at the EEO counseling stage.*’”

The EEOC cited additional specific problems associated with volun-
tariness, including the lack of adeveloped EEO counselor’sreport, thelack
of an impartial and appropriate agency investigation, the lack of notifica-
tion of theright to request a hearing before an EEOC AJ, and the avoidance
by the agency of a binding decision by such an AJ.1® Littlejohn states
clearly the EEOC's position that a complainant may not voluntarily waive
these rights because they are mandated by the EEOC’s regulations.1”®

b. Neutrality

The EEOC noted that the role of the DRS crosses many boundaries
and inherently cannot be done with full neutrality, thus violating another
of the core principles of ADR.18% According to the EEOC’s analysis of the
Pilot Program,'8! the DRS s responsible for conducting the pre-complaint
counseling and may subsequently participate in three of the four forms of
ADR (conciliation, early neutral inquiry, and settlement conference, but
not mediation). Ultimately, the DRS conductsthe investigation and devel-
opment of the record should ADR fail.182 The EEOC noted that, while

177. Idat*10. Seealso Interview with Ms. Houk, supra note 174 (the EEOC'sratio-
nale is consistent with the historical underpinnings of ADR in that ADR was developed
from the very start to function as an addition to, rather than an alternative for, rights
afforded to an individual under another process). In the author’s opinion, part of the con-
troversy surrounding the DON's Pilot Program could have been avoided by characterizing
the Pilot Program’s process as something other than ADR. Given the historical underpin-
nings of ADR—requiring, inter alia, that ADR always act as an addition to underlying
rights, adopted by both the Interagency ADR Working Group’s Core Principles and the
EEOC's Philips and Littlejohn opinion—the phrase “ alternative dispute resolution” carries
with it certain expectations that the Pilot Program never intended to meet. Had the PFilot
Program been characterized as an alternative complaint resolution procedure more similar
to a settlement procedure, see infra note 254 and accompanying text, some of the contro-
versy generated would likely have been avoided. The fact that the Pilot Program labels
itself ADR leads inevitably to negative evaluations applying the fundamental criteria of
ADR, and thereby prevents a broader scope of analysis of the program as done in Section
111 (Discussion) below.

178. Littlgjohn, 2000 EEOPUB LEXIS 4110, at *4 5 (citing EEO MD-110, supra
note 68, at 3-2).

179. Seeinfra note 256 and accompanying text (providing an in-depth explanation
of the EEOC's position regarding non-waiverable employee rights).

180. Littlejohn, 2000 EEOPUB LEXIS 4110, at *6. See supra note 159 (discussing
neutrality as a core principle).
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conducting the pre-complaint counseling, the DRS is supposed to be
assisting the complainant in resolving the problem. During ADR, the DRS
should be neutral and assist each side in coming to a mutual agreement.
Then ultimately, during the investigation and development of the record,
the DRS answers to the agency, having literally jumped the fence to the
opposing side.’® In the EEOC's view, these roles are inherently contra-
dictory, and do not promote trust between the parties.1®*

c. Confidentiality

Lastly, the EEOC cited the DRS s multiple roles asinevitably breach-
ing the confidentiality principle.’®> The EEOC reasoned that, under the
Pilot Program, mediation is the only form of ADR that is done strictly by
athird-party neutral without arecord or notes generated from the proceed-
ing.1® The other three forms of ADR involve various degrees of record
building by the DRS.187 In conciliation, early neutral inquiry, and settle-
ment conferences, the DRSisresponsible for ensuring that awritten record
isbuilt.18 The EEOC’s reasoning continued that this process of requiring
that the DRS be present during three of the four ADR proceedings and then
personally completing the investigation and factual record, inevitably

181. Note that this is an area of contention with the DON, as the DON believes
strongly that the EEOC misread the Philips and Littlejohn case filesin thisregard. Accord-
ing to the DON, under the Pilot Program, the DRS that conducts the intake and develops
the case file was never intended to be the same DRS that acts asthe neutra or is present in
the dispute resolution process, nor were they the same person in these two actua cases.
There were two different individuals acting as DRS for the intake and case file stage vice
the neutral stage in both the Philips and Littlejohn cases. 1t would appear from the EEOC
ruling, however, that this fact went unnoticed. Interview with Mr. Bernal, supra note 101.

182. Littlgjohn, 2000 EEOPUB LEXIS 4110, at *6.

183. Id.

184. Id. at *7.

185. Id. Seealso ADR WorkinG Group Core PrinciPLES, supra note 159 and accom-
panying text. It should be noted that the Pilot Program makes no attempt to hide this lack
of confidentiality. Complainants electing to participate in the Pilot Program are told that
thereis no confidentiality in the program by the very nature of the way the program works,
and are again told when selecting their type of ADR processthat three of the four processes
are not confidential. DrarFT PiLot Dispute ResoLuTioN GUIDELINES, supra note 144 (unpag-
inated).

186. Philipsand Littlejohn, 2000 EEOPUB LEXIS 4110, at *6 - 7.

187. Id.

188. Id.
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leads to the disclosure of information that the confidentiality principle is
meant to protect.18

2. EEOC's Littlgjohn Order

In Littlejohn, the EEOC remanded both complaints for processing in
accordance with Part 1614.2° The ruling also required that the DON
notify all affected employees of their right to file aformal complaint under
Part 1614 procedures.’®® The EEOC went further, however, and ordered
the DON to suspend immediately the Pilot Program.19 This suspension

189. Id.

190. Interestingly, to date neither Philips nor Littlejohn hasfiled aformal complaint
with the Navy viathe Part 1614 process. Interview with Mr. Bernal, supra note 101.

191. Philips and Littlejohn, 2000 EEOPUB LEXIS 4110, at *12.

192. Id. The Commission ordered the DON to take the following action:

(1) The agency shall process the remanded claims separately in accor-
dance with 29 C.F.R. § 1614.105(d). Each complainant shall be
informed in writing by an EEO Counselor, no later than the thirtieth day
after this decision becomes final, of his right to file aformal EEO dis-
crimination complaint. The notice shall inform complainant of the right
to file his complaint within fifteen days of receipt of the notice, of the
appropriate official with whom to file acomplaint and of complainant’s
duty to inform the agency if he retains counsel or arepresentative.

(2) Upon receipt of this decision, the agency shall immediately suspend
the Pilot Program. The agency shall deem all complaints which are cur-
rently being processed through the Pilot Program as unresolved, and no
later than the thirtieth day after this decision becomes final, the agency
shall notify all affected individual s whose complaints are currently being
processed through the Pilot Program of their right to file a formal EEO
discrimination complaint pursuant to 29 C.F.R. § 1614.105(d).

(3) Any ADR program which the agency establishes pursuant to 29
C.FR. §1614.102(b)(2) must satisfy the requirements of 29 C.F.R. Part
1614 and comport with EEO MD-110, Chapter 3 (November 9, 1999).

(4) Theagency isdirected to submit areport of compliance, as provided
in the statement entitled “Implementation of the Commission’s Deci-
sion.” The report shall include evidence that the corrective action in
paragraphs (1) and (2) has been implemented.
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order brought the controversy between the EEOC and the DON to acritical
juncture.

3. DON's Responseto Littlegjohn

After the Littlgjohn ruling, the DON indicated that it intended to pro-
ceed with the second phase of its Pilot Program despite the EEOC’s cease
and desist order.!® The DON maintained its belief that the program fully
complied with the EEOC’s regulations and guidelines and “does not work
to disadvantage employees.” 1% Further, the DON claimed it was surprised
at the EEOC ruling because the DON had worked with the EEOC through-
out the development of the program.’®> However, and perhaps most
importantly, the DON clarified and modified the Pilot Program’s proce-
dural guidance since Littlgjohn to emphasize three important points: (1)
employees will be alowed to opt-out of the Program if they are dissatis-
fied; (2) employeesare assured of confidentiality inthe Pilot Program; and
(3) the DRS must and will remain neutral at all times.'% Thus, in effect,
the most controversial provision, the no opt-out provision, was conceded.
The DON sent the EEOC this clarifying information, requesting that the
EEOC review the program with this clarification to see if the revised pro-
gram complied fully with EEOC regulations.®’

Shortly thereafter, the DON suspended the Pilot Program altogether
whileit awaited clarification from the EEOC.1%8 The EEOC reviewed the

193. See Proceeds Despite EEOC Order, supra note 9.

194. 1d.

195. Id. The EEOC does not share this view, however. See, e.g., Diligence on Dis-
putes, Fep. Times, Oct. 16, 2000 (letter to the editor from Carlton M. Hadden, Director,
Office of Federal Operations, Equal Employment Opportunity Commission) (“We shared
our concerns with the Navy [about the Pilot Program] in the hope we could reach an agree-
ment on how the program could be configured to address our concerns. However, thiswas
to no avail.”); Tim Kauffman, Navy Amends Complaint Process to Mollify EEOC, Fep.
Times, Aug. 28, 2000 (“[T]he EEOC flatly deniesany involvement in the Navy’'s program.
‘EEOC did not blessthis program,’ the EEOC spokesman said. ‘ They pretty much did this
on their own despite out concerns.’”).

196. Proceeds Despite EEOC Order, supra note 9.

197. Id. Seealso Kellie Lunney, EEOC Challenges Navy On Discrimination Com-
plaints, Gov’'T Exec., Aug. 3, 2000, available at http://www.govexec.com. “Phase two
addresses the recommendations made by the EEOC and complies with the federal require-
ments noted by EEOC. Our goal is to press ahead with the pilot and continue to improve
upon the success we experienced in phase one” 1d. (quoting Navy spokesperson Lt. Jane
Alexander).

198. Interview with Mr. Bernal, supra note 101.
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newly revised program, recommended a number of minor changesin Sep-
tember 2000, and in October 2000 gave the DON approval to restart the
program.®® Under this revised Pilot Program process (Revised Pilot Pro-
gram), the timing of complaint processing was increased from ninety to
115 days, still asignificant shortening of the process, but the employeeis
allowed at any point in the process to opt-out of the Program and return to
the Part 1614 process at the agency investigation stage. As such, the
Revised Pilot Program offers the employee a more traditional ADR pro-
gram that adds a stage to the 1614 process, but from which they may with-
draw at any time and still maintain all of their Part 1614 rights.

To date, the DON has chosen not to implement this Revised Pilot Pro-
gram.2%  According to the DON, while the Revised Pilot Program may
appear to be a reasonable compromise, the fact that the DON employees
may return to the Part 1614 process at any time means that, in effect, the
Revised Pilot Program has lost many of its teeth, and may in fact do little
to shorten the backlog of cases.?®? As such, the DON has chosen instead
to await implementation of recent groundbreaking legislation that may re-
sanction the original Pilot Program.2%?

D. Legidlative Intervention

During this ongoing controversy between the DON and the EEOC,
Congress took note of the events.?®®> Congress expressed concern over the
EEOC's backlog of cases and inefficient processing of complaints, and
was pushing the EEOC to streamline the system.?>* By August 2000, the
House version of the Defense Authorization Act for fiscal year 2001 con-
tained a provision that would have specifically authorized the DON’s Pilot
Program.2%> Members of Congress who believed that the EEOC’s revi-
sionsto the 1614 process were simply not a big enough step toward fixing
the problem, drove thislegislative event.?%® The acting OFO Director was

199. Letter from R. Edison Elkins, Director, Federa Sector Programs, Office of Fed-
eral Operations, Equal Employment Opportunity Commission, to David Neerman, Staff
Director, Civilian Personnel and Equal Employment Opportunity, Dept. of the Navy (Oct.
23, 2000) (copy on file with author).

200. Interview with Mr. Bernal, supra note 101.

201. 1d.

202. 1d.

203. Seegenerally Lunney, supra note 16.

204. 1d.

205. Seeinfra notes 212-13 and accompanying text.



2001] THE NAVY'SEEO COMPLAINT PILOT PROGRAM 38

guestioned in March 2000 regarding the EEOC's efforts to fix the com-
plaint process system, and apparently failed to satisfy many concerns.?’
The House Government Reform Subcommittee on the Civil Service had
heard testimony from the Associate Director of Federal Management and
Workforce Issues at the General Accounting Office. The official testified
that the rise in discrimination complaints had “overwhelmed the capabili-
tiesof the EEOC and federal agenciesto process casesin atimely fashion,”
citing the EEOC’s backlog as getting worse rather than better.2%8

During this same period, the Assistant Secretary of the Navy for
Civilian Personnel and Equal Employment Opportunity was asked to tes-
tify before congressional subcommittees about the Navy’s personnel pro-
grams, including the Pilot Program.?%° Touting the Pilot Program’s
significant success both in open sessions and in private conferences, the
Assistant Secretary was ultimately asked by staff members of both the
House Armed Services Committee and the House Government Reform
Committee’s Civil Service Subcommittee to propose legislation that
would specifically authorize the DON’s Pilot Program.?1® In effect, mem-
bers of Congress proposed a legisative bypass of the EEOC’s concerns
with the Pilot Program’s legality, one that specifically gave congressional

206. Interview with Bernal, supra note 101.

207. See generally Lunney, supra note 16 (describing Congresswoman Eleanor
Holmes-Norton, a former head of the EEOC, as “interrogating” the OFO Director, and
blasting his agency for not doing more to fix the fatally flawed EEO process).

208. 1d.

209. SeeTestimony of Ms. Betty Welch Before the Military Readiness and Civil Ser-
vice Subcommittee of the House Armed Services Committee (Mar. 9, 2000), available at
http://www.house.gov/hasc/testimony/106thcongress/00-03-09wel ch.htm. Ms. Welch tes-
tified:

[T]he pilot process has already saved the [DON] more than three million
dollars, and we are just beginning to see the savings. Perhaps more
important than the dollar savings, the real result of the EEO Reengineer-
ing pilot is the empowerment of employees to take an active role in the
resolution of their complaints—the opportunity for participants to state
their cases in a neutral forum, which protects employee rights and saves
the taxpayers money.

Id.
210. Interview with Mr. Bernal, supra note 101.
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approval to the Pilot Program, and ended the EEOC-DON controversy by
legislative intervention.?1!

Ultimately, the legislative bypass was only partly effected, as the
House bill was modified before passage. The bill passed as proposed in
the House,?'? but no matching provision was included in the Senate ver-
sion.?13 After the conference committee met to merge the House and Sen-
ate bills, the final version of the Defense Appropriations Act of 2001 (Act)
contained only a watered-down version of the initial congressional sup-
port.214 Section 1111 of the Act required that the Department of Defense
select a“ minimum of three agencies’ to set up andtest EEO pilot programs
for aperiod of three years and then report back the results, but the section
failed to specifically name the DON’s Pilot Program as one of those to be
selected.?!®> To date, the testing agencies have not yet been selected, and
the DON is awaiting word on whether its Pilot Program will be one of the
programs congressionally approved.?

211. 2001 Defense Authorization Act, supra note 97.

212. H.R. 4205, 106th Cong. (2000).

213. H.R. 5408, 106th Cong. (2000). On 13 July 2000, the Senate approved their
version of the bill without a Pilot Program clause. On 27 July 2000, the Speaker of the
House appointed conferees to resolve discrepancies between the House and Senate bills.
The conference report dated 6 October 2000 indicates:

The House hill contained a provision (sec. 1106) that would authorize
the Secretary of the Navy to carry out afive-year pilot program to dem-
onstrate improved processes for the resolution of equal employment
opportunity complaints. The Senate amendment contained no similar
provision. The Senate recedes with an amendment that would require
the Secretary of Defense to conduct a three-year pilot program to dem-
onstrate improved processes for the resolution of equal employment
opportunity complaints in a minimum of one military department and
two defense agencies, and would require a report to the Committees on
Armed Services of the Senate and the House of Representativesnot later
than two years after initiation of the pilot program.

H.R. Conr. Rer. oN H.R. 5408, FLoyD D. SreNce NATIONAL DEFENSE AUTHORIZATION AcCT FOR
FiscaL YEAR 2001, at 1 (2000).

214. 2001 Defense Authorization Act, supra note 97.

215. |d.

216. Interview with Mr. Bernal, supra note 101.
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I11. Discussion & Analysis

The primary issues presented by the Pilot Program can be broken into
two categories: legal issuesand policy issues. First, from alegal perspec-
tive, does the Pilot Program actually conflict with existing law? |sthe
EEOC correct in itsinterpretation that the origina Pilot Program conflicts
with applicable EEO law? And if it does, can selecting the original Pilot
Program as one of the legislatively sanctioned test programs correct the
problem? Second, from apolicy perspective, istherereally aneed for such
adrastic step? |sthe EEO complaint system so broken that such dramatic
changeisnecessary? And if so, isthe original Pilot Program the best step,
or would it suffice to allow the implementation of the EEOC-approved
Revised Pilot Program? This discussion section addresses each of these
concernsin turn.

A. Legad Issues. Can an Employee Bargain Away EEO Rights?

The starting point in the analysis of the Pilot Program’s legality
begins with some foundation questions: What is wrong with bargaining
away thesetypes of rightsin thefirst place? Istherereally anything wrong
with offering an employee an opportunity to participate in a program
where he knowingly and voluntarily waives some rights in exchange for
some benefits? Do not people, in effect, have aright to bargain? Do not
employees have aright, in fact, to simply waive rights if they so choose?
If an employee may waive the right altogether, why should he be limited
in exercising only part of it? On their face these are smple questions, and
the evidence explored below points to the inescapable conclusion that, as
ageneral rule, there is nothing wrong with this concept of allowing some-
oneto knowingly and voluntarily waive or bargain their rightsin exchange
for adequate legal consideration.?’’ The issue then remaining is whether
some other interest demands an exception to this general principle.

The evidence supporting the general principle that an employee
should be able to waive or bargain some rights in exchange for some ben-
efitsis plentiful. People bargain away their rights all the time. Examples

217. Lega consideration is defined as, “Something of value (such as an act, afor-
bearance, or areturn promise) received by a promisor from apromisee. Consideration. . .
isnecessary for an agreement to be enforceable.” Brack’s Law DictionaRry 300-01 (7th ed.
1999). Under basic contract law, consideration is required prior to an agreement to be con-
sidered enforceable. “To constitute consideration, a performance or a return promise must
be bargained for.” ResTaTEMENT (SeEconp) oF ConTRACTS § 71(1) (1998).
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that will be discussed below include: (1) defendants entering into pleabar-
gains with the government in criminal trials; (2) employees covered by
collective bargaining agreements being forced to choose between the
negotiated grievance procedure and the Part 1614 EEO procedure; (3)
employees being bound by arbitration agreements they voluntarily entered
into but which infringe on their EEO rights; and (4) settlement agreements
in EEO complaints where employees waive their rights to pursue their
complaints higher in exchange for some consideration.

1. Criminal Trials

Looking first at the criminal law arena, the proposition that people
should be allowed to waive and bargain away personal rights in exchange
for consideration finds telling support in the plea agreement negotiation
process. Criminal defendants regularly waive various rights.?’® Rule 11
of the Federa Rules of Criminal Procedure specifically alows negotiated
pleas of guilty in federal courts,?'® and state courts have similar provi-
sions.??® In military courts, Rule for Courts-Martial 910 specifically
alows a plea of guilty.??? Under the Rules for Courts-Martial, a military
judgeis required to conduct a somewhat extensive inquiry before accept-
ing the plea of guilty to ensure the accused understands the gravity of a
guilty plea.??? The military judge must address the accused personally and
ensure he fully understands the nature and effect of a guilty plea, the max-
imum penalty for the offensesto which heis pleading guilty, and hisrights
to plead not guilty and to have a full-blown jury or judge-alone trial .22
Themilitary judge must also ensure the guilty pleais being done voluntar-
ily, and ask whether a pretrial agreement isinvolved.??* Lastly, the mili-
tary judge must satisfy himself that the accused has in fact committed the
offense to which he is pleading guilty.??® Once satisfied, the pleais

218. See, e.g., Reed Harvey, Note, Waiver of the Criminal Defendant’s Right to Tes-
tify: Constitutional Implications, 60 ForoHAM L. Rev. 175 n.4 (1991) (discussing constitu-
tional standards for waiver of a criminal defendant’s rights across jurisdictions throughout
the country); see also Roland Acevedo, Note, Is a Ban On Plea Bargaining An Ethical
Abuse of Discretion? A Bronx County, New York Case Sudy, 64 ForoHAM L. Rev. 987, 987
(1995) (“PleaBargaining isan essential and important component of the American criminal
justice system . . . account[ing] for ninety percent of all criminal convictionsin the United
States.” ).
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accepted and the accused may find himself in the brig for up to life without
parole.?%6

219. Rule 11 of the Federal Rules of Crimina Procedure provides:

(c) Adviceto defendant. Before accepting a plea of guilty or nolo con-
tendere, the court must address the defendant personally in open court
and inform the defendant of, and determine that the defendant under-
stands, the following:

(2) if thedefendant is not represented by an attorney, that the defen-
dant has the right to be represented by an attorney at every stage of the
proceeding and, if necessary, one will be appointed to represent the
defendant; and

(3) that the defendant hasthe right to plead not guilty or to persistin
that pleaif it has already been made, theright to betried by ajury and at
that trial the right to the assistance of counsel, the right to confront and
cross-examine adverse witnesses, and the right against compelled self-
incrimination; and

(4) thatif apleaof guilty or nolo contendere is accepted by the court
there will not be a further trial of any kind, so that by pleading guilty or
nolo contendere the defendant waives the right to atrial; and

(5) if the court intends to question the defendant under oath, on the
record, and in the presence of counsel about the offense to which the
defendant has pleaded, that the defendant’s answers may later be used
against the defendant in aprosecution for perjury or false statement; and

(6) thetermsof any provision in apleaagreement waiving the right
to appeal or to collaterally attack the sentence.

(d) Insuring that the pleais voluntary. The court shall not accept aplea
of guilty or nolo contendere without first, by addressing the defendant
personally in open court, determining that the pleais voluntary and not
the result of force or threats or of promises apart from a plea agreement.
The court shall also inquire as to whether the defendant’s willingness to
plead guilty or nolo contendere results from prior discussions between
the attorney for the government and the defendant or the defendant’s
attorney.

Fep. R. Crim. P. 11.

220. See, e.g., Nes. Rev. SraT. § 29-1819 (2000); Mp. Cope AnN., Cts. & Jup. Proc.,
8§ 4-242 (1999); Mass. ANN. Laws, RuLE For CRIMINAL Procepure 12 (2000) (each of these
statutesis arule of criminal procedure which allows guilty pleas with various amounts of
judicial inquiry into the basis of the plea).

221. MANUAL FOrR CourTs-MARTIAL, UNITED STATES, R.C.M. 910 (2000).

222. 1d.

223. 1d.

224. 1d.

225. 1d.
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Persons accused of a crime generally only plead guilty when they
believeitisintheir best interests, usually hoping for some leniency in sen-
tencing either from the judge or through some sort of plea-bargain.??’ Per-
sons entering into such plea agreements are bargaining away their
constitutional rightsto atrial by ajury of their peers, to have the govern-
ment prove the case against them beyond a reasonable doubt, to call wit-
nessesintheir own behalf, and other important rights.??® In exchange, they
receive some type of consideration or benefit, usually in the form of a
lesser sentence, alesser charge, or the dismissal of additional charges.??®

Are these constitutional rights that individuals bargain away some-
how lessimportant than afederal employee’s statutory rightsin being free
from workplace discrimination? The question begs the response: No.
How can a property interest in one's job be more important than a liberty
interest in one's very freedom??¥* The U.S. Constitution imposes proce-
dural safeguards such as proof beyond a reasonabl e doubt and the require-
ment of ajury of one's peersfor acriminal conviction, yet makes no such
provisions for the protection of an individual’s job or working environ-
ment. Of thetwo, clearly anindividual’s rights during a criminal proceed-
ing are more sacred than one's right to be employed fairly. If individuals
can waive their most important rights, they should also be allowed to
waive less important ones.

Plea agreements in criminal trials are but one example of a situation
where aperson’srights may be knowingly and voluntarily waived. Similar
examplesthat are more specific to EEO law also exit, including collective
bargaining agreements (CBAS), arbitration agreements, and settlement

226. In capital cases, guilty pleas are not alowed in the military system. See UCMJ
art. 45(b) (2000); United States v. Whedler, 28 C.M.R. 212 (C.M.A. 1959).

227. See generally Acevedo, supra note 218, at 991 (“The popularity of plea bar-
gaining stems from its ‘mutuality of advantage’ — the process offers advantages to defen-
dants, prosecutors, defense counsel, judges, victims, and the public aike.”).

228. Seegenerally id.; Harvey, Waiver of a Criminal Defendant’s Right, supra note
218.

229. See generally Acevedo, supra note 218, at 991-92 (“Plea bargaining allows
defendants, in exchange for the surrender of certain constitutional rights, to gain prompt
and final disposition of their cases, avoid the anxieties and uncertainties of atrial, and
escape the maximum penalties authorized by law.”).

230. See, e.g., THE DecLARATION oOF INDEPENDENCE para. 1 (U.S. 1776) (Inthis corner-
stone document, our founding fathers stated, “We hold these truths to be self-evident, that
all men are created equal, that they are endowed by their Creator with certain unalienable
Rights, that among these are Life, Liberty, and the pursuit of Happiness.” The right to
maintain one's employment is not listed as one of our inalienable rights.).
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agreements. Each of these examples further supports the notion that there
is nothing wrong with an employee waiving rights, or bargaining rights
away in exchange for consideration.

2. Collective Bargaining Agreements

Collective bargaining agreements offer more support for the proposi-
tion that a person should be allowed to knowingly and voluntarily waive
or bargain with their rights. The Civil Service Reform Act of 1978
(“CSRA”) explicitly allows the CBA process.?3! The CSRA was passed
as part of an effort to increase the efficiency of the federal government by
alowing collective bargaining in the federal workplace.?®> The CSRA
requires federal employees covered by a CBA who have a potential EEO
complaint to choose between the Part 1614 process and the negotiated
grievance procedure under the CBA.233 Once an option is selected, the
employee is strictly bound by the choice.?34 Thus the notion that an
employee can be given an option of selecting an alternative to the Part
1614 procedure, which, if selected, forfeits the right to use the Part 1614
procedure as a backup, is not without precedent. In fact, it is done on a
daily basis throughout the nation,?®® and is in effect very similar to the
option given to employees under the DON Pilot Program.

231. Pub. L. No. 95-454, 92 Stat. 111 (codified in scattered sections of, inter alia, 5
U.SsC).

232. Fachav. Cisneros, 914 F. Supp. 1142, 1147 (E.D. Penn. 1996) (quoting Corne-
lius v. Nutt, 472 U.S. 648, 666 (1985) (Marshall, J., dissenting)). See also 5 U.S.C. §
7101(a) (2000) (describing the findings and purpose of the Act).

233. 5U.S.C §7121(d) (“An aggrieved employee affected by a prohibited personnel
practice under . . . thistitle which also falls under the coverage of the negotiated grievance
procedure may raise the matter under a statutory procedure or the negotiated procedure, but
not both.”). See also Smith v. Kaldor, 869 F.2d 999, 1005 (6th Cir. 1989) (employee must
chose either the statutory procedure or the negotiated procedure).

234. 5U.S.C 8§ 7121(d). Seealso Facha, 914 F. Supp. at 1148 (quoting Vinieratos
v. United States, 939 F.2d 762, 768 (9th Cir. 1991)).

235. See generally Federal Labor Relations Authority, Home Page, at http:/
www.flra.gov (last visited Aug. 27, 2001) (providing background information on the
CSRA, the FLRA, CBAs, statutory authority for providing choice of negotiated grievance
procedure under the CBA or the Part 1614 process, and case law upholding the legality of
allowing such a choice).
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3. Arbitration Agreements

Arbitration agreements are a second example of a knowing and vol-
untary waiver of rightsin the employment arena, and offer further support
for allowing such waivers and bargaining of rights. Federal courts have
repeatedly held that arbitration agreements voluntarily entered into are
enforceable. For example, in United Sates v. Gilmer,?% the Supreme
Court heard a chalenge to a compulsory arbitration agreement mandated
as part of a securities registration application. Gilmer brought suit under
the Age Discrimination in Employment Act (ADEA) against his former
employer, who in turn moved to compel arbitration under the application
provision. The district court denied the motion to compel arbitration, but
the court of appeals reversed. The Supreme Court affirmed the appeals
court, holding that an ADEA claim can be subjected to compulsory arbi-
tration. The Court reasoned, “having made the bargain to arbitrate, the
party should be held to it unless Congressitself has evinced an intention to
preclude awaiver of judicial remedies for the statutory rights at issue.” 237
The Court found no such legislative intent in the ADEA.23® The Court
looked specifically to the effect that allowing such agreements would have
on the ADEA’s intent of furthering important social policies, and on the
potential effect it might have in undermining the EEOC'srolein enforcing
the ADEA, and was unpersuaded.?®® The Court noted specifically that
such arguments are rebuffed by the fact that an employee can ill file a
charge (instead of an individual claim) with the EEOC.2*° Additionally,
“nothing in the ADEA indicates that Congress intended that the EEOC be
involved in all employment disputes. Such disputes can be settled, for
example, without any EEOC involvement.” 24

An important consideration in the Gilmer case that is directly appli-
cableto the DON’s Pilot Program isthat, dueto the parallel or overlapping
remedies against discrimination, taking the EEOC out of the process does
not leave the employee without afinal appea.?*> The Supreme Court had
ruled years before Gilmer that, while an employee may chooseto vindicate
his contractual employee rights through the CBA procedure instead of
using the EEOC, the employee nonetheless retains the right to bring suit in

236. 500 U.S. 20 (1991).

237. Id. at 26.

238. Id.

239. Id.

240. 1d. at 28.

241. Id. (citing Coventry v. U.S. Stedl Corp., 856 F.2d 514, 522 (3rd Cir. 1988)).
242. See, e.g., Alexander v. Gardner-Denver Co., 415 U.S. 36, 48 (1974).



2001] THE NAVY'SEEO COMPLAINT PILOT PROGRAM 46

federal district court for non-contractual, statutory rights.2*® Under the
DON'’s Pilot Program, employees also retain this same right to bring suit
in federal district court.?*

4, Settlement Agreements

Settlement agreements are yet another example of employees being
able to waive or bargain away rights. Further, settlement agreements are
perhaps the most important of the examples explored in this section, as
they can be compared directly to the rights bargained away under the
DON's Pilot Program. In both the Pilot Program and atypical settlement
agreement, employees agree to resolve their complaint with the agency. In
a settlement agreement, the terms of the resolution are usually already
defined. Inthe Pilot Program, the employeeis one step removed from this
fina settlement agreement, and has agreed to enter the Pilot Program as a
means of achieving the final settlement. The Pilot Program can thus be
viewed as a settlement mechanism, and by participating in the various
forms of ADR offered under the program, the employee is simply attempt-
ing to negotiate and formalize the terms of the settlement.

The EEOC haslong maintained a policy of encouraging the voluntary
settlement of cases concerning rights under Title V1.2 Federal courts
have aso upheld such voluntary settlements.?*8 Settling a Title VII claim
does not violate public policy, which favors the voluntary settlement of
such claims.?*’ The courts have limited thispolicy intwoways. First, only

243. 500 U.S. 20, 28 (1991).

244, See, e.g., Part 1614 Procedure Versus Pilot Program flowchart at Appendix A
(showing that the Pilot Program process retains the identical right to fileacivil actionin a
U.S. District Court following a FAD found under the Part 1614 process).

245. Seeinfra note 281 and accompanying text.

246. See, eg., Runyan v. Nat'l Cash Register, 782 F.2d 1039, 1040 (6th Cir. 1986)
(holding that a privately negotiated, unsupervised settlement agreement waived an
employee’s right to a private action under the Age Discrimination in Employment Act so
long as it was a voluntary and knowing waiver of rights); Moore v. McGraw Edison Co.,
804 F.2d 1026 (8th Cir. 1986) (absent a showing of fraud, deceit, or overreaching, no public
policy issue against settlement of an ADEA claim); Coventry, 856 F.2d at 518 (“[S]ubject
toacloseevaluation of ‘knowing’ and ‘willful’ waiver, employees may executevalid waiv-
ersof their ADEA claims.”).

247. See, eg., Rogersv. Gen. Elec. Co., 781 F.2d 452, 454 (5th Cir. 1986) (upholding
EEOC dismissal of charge of an employee who had settled aclaim “based onits conclusion
that [the employeg], by signing the release, had waived all Title V11 claims against General
Electric.”).
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claimsfor actionsthat already occurred may be properly released, meaning
that an employee cannot prospectively waive such claims.?*® Second, the
release must be knowing and voluntary.?*® Absent violations of these two
conditions, settlements are looked upon favorably.20

In applying these two judicially fashioned limitations on settlement
agreements to the Pilot Program, no significant problems are apparent.
Firgt, all Pilot Program claims are by their very nature for actions which
have already occurred and which therefore led to the complaint. Second,
the DRS addresses the “knowing and voluntary” prong at significant
lengthintheinitial intake stage, thereby ensuring any consent garnered has
the prerequisite qualifications.?>! The only foreseeable problem isthat the
employee may be unaware of the overall scope of the discrimination, and
is therefore waiving aright that, if investigated deeper, might uncover
more significant issues than are initially apparent.?® For example, an
employee may believe his case is merely asingle incident, without realiz-
ing the agency has a more widespread or systematic problem, of which the
employee is but one victim.?53

An employee entering the Pilot Program can thus be analogized to an
empl oyee entering into a settlement agreement.?>* Upon entering the Pilot
Program, the employee is simply agreeing to settle his claim in a different
forum, though without the certainty of afinalized outcome. Sinceit isthe

248. See, e.g., Utley v. Goldman Sachs & Co., 883 F.2d 184 (1st Cir. 1989).

249. See, e.g., Shaheenv. B.F. Goodrich Co., 873 F.2d 105 (6th Cir. 1989) (employee
who received approximately $22,000 in consideration for electing a severance plan which
waived rights over plan which did not waive rights made knowing and voluntary choice).
See generally Beadlev. City of Tampa, 42 F.3d 633 (11th Cir. 1995) (delineating factorsto
be considered in determining whether waiver is knowing and voluntary); Livingston v.
Adirondack Bev. Co., 141 F.3d 434 (2d Cir. 1998) (knowing and voluntary is determined
using atotality of the circumstances test).

250. See, e.g., Coventry, 856 F.2d at 522.

251. See Appendix C and background supra Section 11.B.2.

252. Seelnterview with Ms. Houk, supra note 174 and accompanying text.

253. Decisionsonwhen and how deeply to investigate allegationsinherently involve
the amount of an agency’slimited resources that will be dedicated to conducting investiga-
tions. Every incident in the workplace need not be the subject of afull, forma investiga-
tion. Such arule, if it existed, would lead to an inordinate strain on agencies being able to
accomplish their mission. Some judgment must be employed on whether an incident rates
an investigation, and how deep that investigation must go. Such judgment callsareimplicit
in both the Part 1614 process as well as the Pilot Program. Neither process requires full
investigation of every incident, and allows agencies to dismiss meritless or untimely com-
plaints. Assuch, the problem created by limited investigations not uncovering every poten-
tially greater problem is not uncommon, and is unavoidable under either process.
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employee'sright to choose whether to settle and what to accept as a settle-
ment, including simply dropping the case, should not the employee also be
allowed to take thisrationale astep further and agree to enter into a specific
process to settle? And if this process of bargaining and waiving rightsis
accepted in other areas of the law, including criminal trials, as well asin
EEO law (as evidenced by collective bargaining agreements, arbitration
agreements, and settlement agreements), what is the countervailing argu-
ment that it should not be allowed under the Pilot Program? What consid-
erations or policies require an exception to the general rule that people
have aright to bargain? Put in its most simple form, who says a federa
employee cannot enter into a knowing waiver of some of his rights in
exchange for the benefits of a quicker resolution of his problem?

B. Legal Issues: The EEOC’'s Arguments Against Allowing the Bargain-
ing or Waiving of These Rights

The answer to the ultimate question posed above, “who says afederal
employee cannot enter into a knowing waiver of some of hisrightsin
exchange for the benefits of a quicker resolution of his problem,” is the
EEOC.?> Their rationale is explained below.

The EEOC's primary argument against allowing the waiver of rights
afforded by the Part 1614 process stems from the EEOC’s mission of
enforcing employment discrimination law. 26 The EEOC has repeatedly

254. In the author’s opinion, use of this analogy and terminology could have pre-
vented much of the controversy surrounding the Pilot Program by avoiding the expectations
accompanying the label of ADR. See supra note 177.

255. Notethat the EEOC is not animpartia party in this matter. Giventhe EEOC's
mission, see supra note 59, and its controversia shifting of power from the agenciesto the
EEOC by making AJ decisions binding under the revised Part 1614 regulations, see supra
notes 63, 87-88 and accompanying text, any procedure which would diminish the EEOC'’s
role in EEO procedures could be expected to meet resistance from the EEOC. Procedures
such asthe Pilot Program, which effectively settle EEO complaints without EEOC involve-
ment, undermine the EEOC's importance, and are unlikely to be viewed favorably by the
agency losing its importance.

256. See, eg., EquaL EmpLoyment OrpporTuniTY Commission, Notice 915.002,
ENFORCEMENT GuUIDANCE oN NoN-WAaIVABLE EMPLOYEE RIGHTS UNDER EQUAL EMPLOYMENT
OpporTUNITY Commission (EEOC) EnForcep StaTuTes (Apr. 10, 1997) [hereinafter
EnrForcEMENT GuIDANCE], available at http://www.eeoc.gov/docs/waiver.html (“An
employer may not interfere with the protected right of an employeeto file acharge, testify,
assigt, or participate in any manner in an investigation, hearing, or proceeding” filed under
Title VI, the Americanswith Disabilities Act, the Age Discrimination in Employment Act,
or the Equal Pay Act.).
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stated its belief that employees have certain rights that cannot be waived
under the federal civil rights laws, and this position is supported by case
Iaw.257

To understand the EEOC’ s position, the very reasons for the EEOC’s
existence must first be examined. In passing and later modifying Title VI,
Congress established the EEOC and gave it the mission of enforcing the
nation’s employment discrimination laws.?® The EEOC's functions were
diverse. They included investigating claims and charges®® of employment
discrimination; attempting to resolve problems amicably, where possible,
through cooperation and voluntary compliance; and, filing suit in federal
court against private sector employers with whom no resolution was
reached.?5® For federal agencies such as the DON, the EEOC does not
bring suit in federal court, but rather refers the case to the Attorney Gen-
eral, who may bring such a suit, though this is highly unusual in prac-
tice.261

The EEOC was given only limited investigatory?6? and enforce-
ment?%3 powers, however.?%* |t can only investigate matters brought to its
attention through a complaint by either an individual or a class action suit,

257. 1d.

258. See, e.g., McDonnell Douglas Corp. v. Green, 411 U.S. 792, 800 (1973) (Con-
gress enacted Title VII of the Civil Rights Act of 1964, 42 U.S.C. 88 2000e-2005, to assure
equality of employment opportunities by eliminating those practices and devices that dis-
criminate on the basis of race, color, religion, sex, or nationa origin.).

259. Thereisasignificant difference between a“clam” and a“charge.” A clamis
an individual’s action, usually seeking some type of relief such as back pay, reinstatement,
or damages. A charge, onthe other hand, is an allegation of discrimination that warrants
investigation butisnot tied to anindividual. Infact, someone other than the aggrieved indi-
vidual can fileacharge. A charge therefore goes beyond theindividual’srights, and merits
investigation for law enforcement purposes. A useful analogy can be made to other types
of law enforcement by comparing this processto an assault: thevictim may bring atort suit
against the assailant in civil court seeking damages, medical fees, etcetera. Likewise, a
prosecutor may then charge the assailant in criminal court for his crime. The fact that the
victim chooses to settle the tort suit will not affect the criminal proceeding. See generally
EEOC v. Cosmair, 821 F.2d 1085, 1089 (5th Cir. 1987) (discussing the difference between
charges and claims, and the functions they serve); EEOC v. Shell Qil, 466 U.S. 54, 68
(1984) (discussing functions of charges and claims under Title VII).

260. See42 U.S.C. § 2000e-5 (1964); see also Gen. Tel. Co. v. EEOC, 446 U.S. 318,
325 (1980) (In enacting Title V11, Congress had hoped to encourage employers to comply
voluntarily with the Act. By 1971, however, Congress had realized that its 1964 Title VII
Act lacked the teeth necessary to enforceit. Accordingly, the power to bring suit in federal
court by the EEOC was passed in 1972 as part of the amendmentsto Title VIl aimed at more
effectively enforcing its provisions. (citing S. Rep. No. 92-415, at 4 (1971)).

261. 42 U.S.C. § 2000e-5(f)(1).
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or through its own findings that an employer was statistically discriminat-
ing based on data derived from reportsthe EEOC requires annually.?®®> The
EEOC is thus a law enforcement agency, but one that relies primarily on
employees coming forward with complaints of discrimination before initi-
ating an investigation.?¢ Therefore, any agreement or policy that seeksto
quiet an employee from notifying the EEOC of an alleged discriminatory
act inevitably interferes to some extent with the EEOC’s law enforcement
capacity.?%’

The EEOC's formal position is fully laid out in their Enforcement
Guidance on Non-Waivable Employee Rights Under Equal Employment
Opportunity Commission (EEOC) Enforced Satutes (Enforcement Guid-

262. See, e.g., EEOC v. Astra, 94 F.3d 738, 746 (1st Cir. 1996) (“The EEOC has no
authority to conduct an investigation based on hunch or suspicion, no matter how plausible
that hunch or suspicion may be. Thereverseistrue: the Commission’spower to investigate
is dependent upon the filing of a charge of discrimination.”).

263. See, eg., Alexander v. Gardner-Denver, 415 U.S. 36, 44 (1974) (“ Title VIl does
not provide the Commission with direct powers of enforcement . . . . Rather, final respon-
sibility for enforcement of Title VIl isvested with federal courts. . . [because] federa courts
have been assigned plenary powers to secure compliance with Title VII.").

264. See, e.g., Editorial, Fep. Times, Sept. 18, 2000 (Pat McKee) (providing an
example of public recognition that the EEOC’s reaction in Littlejohn was at least partially
motivated out of afear of losing some of itsown limited powers). “[T]he EEOC summarily
dismissed the Navy process out of fear that the EEOC role in dispute resolution would be
reduced.” Id.

265. See EEOC v. Shell Qil, 466 U.S. 54, 70-71 (1984) (discussing EEOC procedure
for checking statistical records for evidence of systematic discrimination).

266. See Alexander, 415 U.S. at 34 (“Individual grievants usualy initiate the Com-
mission’s investigatory and conciliatory procedures. And although the 1972 amendments
to Title VIl empowers the Commission to bring its own actions, the private right of action
remains an essential means of obtaining judicial enforcement of Title VII.").

267. See, eg., Astra, 94 F.3d at 744 (“[A]ny agreement that materially interfereswith
communication between an employee and the Commission sows the seeds of harm to the
public interest.”); Cosmair, 821 F.2d at 1089 (“an employer and an employee cannot agree
to deny to the EEOC the information it needs to advance this public interest”).
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ance).?%® Asthis position appears to have been the underlying rationalein
the Littlgjohn ruling, it deserves further attention.

In Enforcement Guidance, the EEOC states that certain rights are
non-waivable based on itsrationale that allowing these rights to be waived
is contrary to public policy, and prohibited by the statutes themselves.?%°

First, from a public policy perspective, the potential negative effects
that such waivers have on the EEOC’srole as the federal 1aw enforcement
and investigatory agency for violationsof EEO law isevident; if the EEOC
is not aware of a problem, it cannot investigate and correct it.2”°© The
EEOC does morethan simply protect aggrieved workers; itisalso awatch-
dog agency enforcing the overriding public interest in EEO law enforce-
ment.?’1 Thus, individuals who waive their EEO rights may deprive the
EEOC of notice and the opportunity to correct and enforce EEO law, inter-
fering with their role as alaw enforcement agency.

Second, looking to the statutes themselves, such agreementsto waive
these rights violate provisions commonly found in federal employment
laws that prohibit reprisals.?’? Agreements to waive these rights generally
impose penalties on someone should they choose to break the agreement
and exercise aright they previously agreed to waive, but which is also a
protected right under one of the federal statutes.?”® Therefore, any penalty

268. See supra note 256.

269. Id; see also Press Release, supra note 73. In adopting its ADR policy the Com-
mission “reaffirmed its long-held view that mandatory binding arbitration imposed as a
condition of employment is contrary to civil rightslaws and does not promotethe principles
of asound ADR program.” Id.

270. See, e.g., Shell Oil, 466 U.S. at 69 (stating that the EEOC depends on the filing
of chargesto notify it of possible discrimination).

271. See ENFoRCEMENT GUIDANCE, supra note 256, at 2 (“[T]he EEOC is not merely
aproxy for the victims of discrimination . . . . Although [it] can secure specific relief, such
as hiring or reinstatement . . . on behalf of discrimination victims, the agency is guided by
‘the overriding public interest in equal employment opportunity . . . asserted through direct

Federal enforcement . . .. ‘*“ (quoting Gen. Tel. Co. v. EEOC, 446 U.S. 318, 326 (1980)
(quoting 118 Cong. Rec. 4941 (1972))).
272. 1d.

273. EnrForceMENT GUIDANCE, Supra note 256, at 3.
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imposed by such an agreement is violative of these anti-reprisal provi-
sions, regardless of the agreement’ s intent.2’

While the Enforcement Guidance paper was geared primarily toward
EEO law in thecivilian sector, it is equally applicable to the federa sector
according to the EEOC.?”> This point, however, is subject to debate.?”6

In considering the EEOC's law enforcement mission, and the effect
that an agreement limiting contact by employees with the EEOC might
have on this mission, the courts have emphasized the difference between
the EEOC'srole asapublic watchdog rather than itsrole as a spokesperson
forindividuals.?”” “[E]very charge filed with the EEOC carries two poten-
tia claimsfor relief: the charging party’s claim for individual relief, and
the EEOC's claim ‘to vindicate the public interest in preventing employ-
ment discrimination.’”2”® The EEOC thus protects two sets of interests or
rights; one may be properly waived as an individual right, and the other
may not be waived, asit is part of apublicinterest. The EEOC's Enforce-
ment Guidance recognizes this difference, citing EEOC v. Cosmair2’ for
the proposition that an employee may not waive his right to file a charge
with the EEOC, but may waive the right to recover in his own lawsuit or
one brought by the EEOC on his behalf.?®9 The Enforcement Guidance
indicatesthat in recognizing thisdifference, the EEOC furthersits position

274. Id. a 5. (“By their very existence, such agreements have achilling effect onthe
willingness and ability of individualsto come forward with information that may be of crit-
ical import to the Commission as it seeks to advance the public interest in the elimination
of unlawful employment discrimination.”).

275. See Alternative Dispute Resolution Programs in the Federal Sector, supra note
69 (Guideline document for federal agencies setting up ADR programs specifically indi-
cates such ADR programs must comply with EEOC’ s Enforcement Guidance on Non-Waiv-
able Employee Rights, though it cites no statutory authority for this proposition.).

276. Given the extensive protections available to federal employeesthat do not exist
in the private sector, the EEOC’s reliance on the paramount importance placed on ensuring
employees are able to bring charges to the EEOC's attention to ensure it can carry out its
law enforcement functions seems less applicable to the federal sector.

277. EnrForceMENT GUIDANCE, supra note 256, at 4 (citing as support EEOC v. Harris
Chernin, Inc., 10 F.3d 1286, 1291-92 (7th Cir. 1993); EEOC v. United Parcel Serv., 860
F.2d 372, 374 (10th Cir. 1988); EEOC v. Goodyear Aerospace Corp., 813 F.2d 1539, 1542-
43 (9th Cir. 1987); New Orleans S.S. Ass'n v. EEOC, 680 F.2d 23, 25 (5th Cir. 1982);
EEOC v. McLean Trucking Co., 525 F.2d 1007, 1010 (6th Cir. 1975)).

278. EnrForceMENT GUIDANCE, supra note 256, at 3 (quoting Gen. Tel. Co. v. EEOC,
446 U.S. 318, 326 (1980)).

279. 821 F.2d 1085 (5th Cir. 1987).
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in support of “post-dispute agreements entered into knowingly and volun-
tarily to settle claims of discrimination or utilize [ADR] mechanisms.” 281

The EEOC's law enforcement mission is supported by case law. For
example, in Equal Employment Opportunity Commission v. Astra USA
Inc.,?®2 the First Circuit Court of Appeals was confronted directly with a
guestion analogous to this article’s topic. The Astra court weighed the
impact of settlement provisions that disrupted cooperation with the EEOC
against the impact that outlawing such provisions would have on private
dispute resolution. While settlement provisions are somewhat different
from waiving procedural rights, the analogy to the DON’s Pilot Program
bears consideration. In Astra, the court considered Title VII's statutory
scheme and found that the EEOC's ahility to investigate charges of sys-
tematic discrimination was crucial and outweighed any potential counter-
argument in support of allowing interference with this right.?8 The court
focused primarily on the potential harm to the EEOC’s role of vindicating
the public interest instead of protecting private interests, and reasoned that
any such agreement that interferes with an employee’s right to communi-
cate with the EEOC about a potential charge does fundamental damage to
the public interest.?* The court also recognized the important public pol-
icy in favor of encouraging voluntary settlement of employee complaints.
But in balancing the competing interests, the court found no plausible
argument that allowing such agreements to waive the right to file a charge
isrequired to promote voluntary settlements.?®> Thus, the court essentially
found the issues to be non-contradictory.?8® The right to file a charge, or
to communicate with the EEOC involving a charge, cannot be interfered
with; however, settlement of individual claims is not necessarily tied to

280. EnrorceMENT GUIDANCE, Supra note 256, at 4 (citing EEOC v. Cosmair, Inc., 821
F.2d 1085, 1091 (5th Cir. 1987)) (“[A]lthough an employee cannot waive theright to filea
charge with the EEOC, the employee can waive not only the right to recover in his or her
own lawsuit but also the right to recover in a suit brought by the EEOC on the employee’s
behalf.”).

281. Id.

282. 94 F.3d 738 (1st Cir. 1996).

283. Id. at 744.

284. 1d.

285. Id. at 745.

286. Id.
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this right to file a charge. Ultimately, waiving an individual claim does
not, and cannot, affect the right to file a charge.?®’

The EEOC’s emphasis on its law enforcement mission, as set out in
the Enforcement Guidance, makesit clear that one of the primary consid-
erationsin looking at the legality of the DON’s Pilot Program must be the
effect of the Pilot Program provision requiring that an employee waive his
right to opt-out of the program. Does this provision limit only the
employee'sprivateright torelief, or al rightsunder Title VII, including the
right to file a charge with the EEOC? The Pilot Program is silent on this
issue, but a reasonable interpretation of the program indicates that it only
deals with an employee’'s individual claims. The DON surely never
intended that the Pil ot Program interfere with the EEOC’slaw enforcement
mission, and it would surely concede that an employee maintains the right
to file acharge, or to communicate openly with the EEOC in any ongoing
investigationinto such acharge. Additionaly, given thefact that Pilot Pro-
gram users maintain the right to appeal to the EEOC, albeit without a hear-
ing, and to file suit in federal court, the right to file a charge appears
unencumbered by this waiver.?8® As such, it appears that the EEOC’s law
enforcement mission is unaffected by the Pilot Program’s opt-out provi-
sion.

With the EEOC's law enforcement mission thus unaffected by the
Pilot Program’s waiver of rights, the rationale of the Enforcement Guid-
ance then breaks down, returning usto theinitial question: If rights can be
waived in other areas of the law, and can be waived even in analogous sit-
uations in EEO law such as arbitration and settlement agreements, why
can't they bewaived under the Pilot Program? If thereisnot alegal imped-
iment, is there perhaps a policy consideration that acts as a countervailing
consideration to the general proposition that people should be alowed to
waive their rights, or bargain them in exchange for adequate consider-
ation? Our last argument to addressisthus a policy issue: Given the con-
troversy over the Pilot Program and its potential pitfalls and legality
problems, is the program worth it? Are the Program’s benefits signifi-
cantly better than those that could be realized utilizing the employment of
amoretraditional ADR program interjected into the DON's application of
the Part 1614 process? As is common with policy considerations, the

287. 1d. See also EnForceMENT GUIDANCE, Supra note 256.
288. Nonetheless, for the sake of clarity, this is one area in which that the DON
should issue amplifying instructions before moving ahead with the Pilot Program.
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guestion becomes not “ can we do this,” but rather “should we?’ Isit worth
it?

C. Poalicy Issues. Assuming An Employee Can Bargain Away These
Rights, Arethe Benefits of the Pilot Program Worth the Costs? Should the
DON Take Such a Dramatic Step when Other ADR Programs Have Been
Successful, and Could Be Adapted to the DON?

Exploring this policy argument requires consideration of the question,
“Even if the DON can do this, should it?” The EEOC is not alone in its
objections to the Pilot Program. Other resistance has been noted from
ADR specialists,?® political groups,?® and even the Department of Jus-
tice.! Thus, the question “should we do it” may in fact be just asimpor-
tant as“can we do it?’

Thereis no question that making available some type of an ADR pro-
gramin the EEO complaint processisagood thing, and will help to resolve
many EEO complaints quickly, relieving some of the strain on the sys-
tem.??2 One of the fundamental flaws in the current practice of EEO com-

289. Interview with Ms. Houk, supra note 174. Ms. Houk echoed many of the argu-
ments put forth by the EEOC in the Littlejohn opinion. Additionally, she added her concern
that it is simply unjust that the same agency that bears at least partial responsibility for
allowing the backlog of casesin the EEO complaint process to grow to the current unman-
ageablelevel isthe same one asking employees to waive some of their rightsto avoid being
caught in this same backlog. Ms. Houk explained that had the agency (DON) acted sooner
to fix the problem as it escalated, the need for such a dramatic step as the Pilot Program
would now be unnecessary. By asking the employee to waive rights to avoid this backlog,
the Pilot Program then penalizes the wrong party—it is the agency, and not the employee,
that should bear the burden. See also Letter from Ms. Houk to Deputy General Counsel,
supra note 172, at 1 (“[N]o Navy employee should be asked to give up their due process
rights by the same entity that is a primary cause of the current unconscionable delay in the
administrative complaint process.”).

Note that thisis a controversial argument. The DON takes the position that the cur-
rent backlog of cases is more directly attributable to the Part 1614 process itself, and the
delaysinvolved in getting cooperation from DOD and the EEOC for investigations and AJ
hearings than anything that the DON hasdone. Interview with Mr. Bernal, supra note 101.

290. See, e.g., Tonya N. Ballard, Civil Rights Leaders Protest New Defense Com-
plaint Processing, Gov'T. Exec., Nov. 13, 2000, available at http://govexec.com.

291. Interview with Mr. Jeffrey Senger, Counsel, Department of Justice, a The
Judge Advocate General’s School of the Army, Charlottesville, Va. (Feb. 2000) (The DOJ
opposed the Pilot Program, citing concerns similar to those expressed by the EEOC in the
Philips and Littlejohn opinion).

292. See, eg., infra notes 301-08 and accompanying text (discussing the successes
of the Air Force and Post Office ADR programs).
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plaint processing is that employees often use the process as a venting
mechanism for complaintsthat really have nothing to do with EEO law.?%3
In the federal sector, much as in the private sector, employees often find
themselves working for a boss that they simply do not get along with.2%
However, in the federal sector, the employees have a much higher inci-
dence of filing EEO complaints as a means of attempting to rectify issues
that are actually not grounded in discrimination.?®® Thereasonsfor thisare
unclear, but certainly the ready availability of the EEO counselor, the job
security of atenured federal employee, thereprisal protections once acom-
plaint has been filed, and the military’s “ chain of command” mentality all
contribute to this trend.?% These “communication-gap” complaints are
perhaps where ADR shines brightest in resolving complaints.?®” The
ADR gives these employees an opportunity to meet face to face with their
boss on equal footing, in a manner requiring the boss to pay attention to
their concerns, and for which no reprisal is allowed.?®

Recognizing that some type of ADR program is a good thing brings
us back to the initial question: If we can, should we be offering a program
that requires employeesto “opt-out” of their right to return to the 1614 pro-
cess and stay in the Pilot Program? Why not use a more traditional ADR
program, such as those successfully employed by the Air Force and the
Post Office?® What is the benefit derived from the Pilot Program, and is
it worth the price paid over what is available in some of these less contro-
versial systems? And isthe Revised Pilot Program, less controversia and
already approved by the EEOC, a reasonable compromise? Alternatively,
why not offer amore traditional ADR program as an addition to the Part

293. See generally EEOC's Reform Proposal Gets Flak From All Sdes, supra note
63. The Council of EEO and Civil Rights Executives reported to the EEOC that much of
the overburdening of the current caseload came from complaints that resulted from a lack
of supervisor-employee communication. Id.

294. Interview with Houk, supra note 174.

295. Id.

296. Id.

297. 1d; see also Interview with Ms. Carole Houk, Deputy Dispute Resolution Spe-
cialist, Department of the Navy, and Mr. Joseph M. McDade, Deputy Dispute Resolution
Specidist, Department of the Air Force, at The Judge Advocate General’s School of the
Army, Charlottesville, Virginia (Nov. 29, 2000) Many federal EEO complaints are filed
under the EEO system simply because there is no alternative way for an employeeto voice
displeasure. The ADR processes are an effective addition to the EEO process because they
provide such an alternative mechanism for an employee to voice their concerns. 1d.

298. Id.

299. See infra notes 301-08 and accompanying (providing more information on
these programs).
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1614 process, but also offer the Pilot Program as awholly separate settle-
ment procedure?®

The less controversial programs adopted by the Post Office and Air
Force have achieved significant praise and success.3%? The Post Office
uses a workplace mediation program that has mediated more than 12,000
EEO complaintswith 81% being closed without thefiling of aformal com-
plaint.3%2 Complainants report a satisfaction rate with the program of 88%
versus 44% under the Part 1614 process.3®® The workplace has benefited
from theincreased communication, and new complaints dropped 24% over
the previous year.3%* These improvements lead to huge cost benefits, as
well as increased worker morale and productivity.3%

The Air Force has enjoyed similar success.®® Its workplace ADR
program, part of alarger ADR program that also covers contract and envi-
ronmental disputes, uses mediation, facilitation, early neutral evaluation,
ombuds, and other techniques to resolve complaints informally.3%” From
1995 to 1999, the Air Force program has averaged resolution rates of 74%,
cost savings of $14,000 per case, and labor hour savings of 276 hours per
case resolved.308

These two programs have received federal awards, and are looked to
as modelsin this developing field, yet neither of them required the contro-
versial procedures employed in the DON'’s Pilot Program. The question
remaining is whether their ADR programs were a significant enough

300. This procedure would comply with the revised Part 1614 regulations requiring
that ADR be made available, see supra text accompanying note 74, but would additionally
allow the Pilot Program to be offered as an aternative means of settling EEO complaints
more akin to a settlement or arbitration procedure. See supra note 254 and accompanying
text.

301. See, eg., RerorT TO THE PRESIDENT ON THE INTERAGENCY ADR WoRKING GROUP,
supra note 70 (citing specifically the successes of the Air Force and Post Office programs).

302. Id. at 2.

303. 1d.

304. 1d.

305. 1d.

306. 1d.

307. Information on the Air Force ADR program is available at their Web site, http:/
Mww.adr.af.mil.

308. 1d.
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change? Should the DON use more dramatic change to push for more dra-
matic results?

The Pilot Program makes more significant changes than either of
these two systems, and its results are more dramatic. The Pilot Program’s
statistics are significantly better than those of the Air Force and the Post
Office, with 61% of complainants choosing the Pilot Program, resolution
rates of 89%, average case processing time of thirty-two days, average cost
savings per case of $34,200, and improved workplace morale with better
lines of communication and feelings of trust under the Pilot Program
process.2® Comparing the three systems yields the following results:

Resolution Rate Processing Time Cost Savings
Pilot Program  89% 32 days $34,200/case
Air Force 74% 142 days $14,000/case
Post Office 81% unavailable “significant”

These statistics must be viewed in light of another important factor:
In practice, any Part 1614 complaint processed in the DON is usually
offered ADR at various levels already.3° The first question asked by an
AJbefore an EEOC hearing is often “ have you attempted ADR?’ 3 This
is heard again and again throughout the various stages of the proceedings,
including before a hearing in federal district court.312 It is not uncommon
for a case processed under the Part 1614 process to go through up to six
levels of ADR.313 What then would another ADR process that allows the
employeesto walk out at any time add to the process? The key to the Pilot
Program is that the employees entering into it make a serious commitment
to resolve their complaints quickly and within the program. They under-
stand that they are giving up some of their formal rights, but do so will-

309. See supra notes 130-37 and accompanying text for more details. Note, how-
ever, that the Navy itself has successfully tested a more traditional ADR program in the
Navy Region Southwest Dispute Resolution Center Model ADR Program. This program
employs mediation as an add-on to the Part 1614 process, rather than requiring the Pilot
Program’s no opt-out provision, and has achieved success rates as high as 90% resol ution.
Letter from Houk, supra note 289, at 9; see supra note 76 (providing more information on
this program).

310. Interview with Major Pete Delorier, Labor Counselor, U.S. Marine Corps, in
Charlottesville, Va. (Dec. 15, 2001).

311. Id.

312. 1d.
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ingly, and believe that the benefit of a quick resolution of their complaint
isworth the bargain.

A last policy consideration that must be weighed is whether pursuing
the Pilot Program isin the DON’s overall best interest. Giventhe DON’s
mission, itisnot required to be aleader in the EEO law arena. While exer-
cising initiative and leadership is generally considered beneficial through-
out the federal government, the cost generated by the controversy must be
weighed against theimpact on an agency’smission. ThePilot Program, as
developed, has certainly generated an enormous amount of controversy,
and if pushed by the DON, could result in significant additional unwanted
negative publicity.3* Civil rights groups, the EEOC, the Department of
Justice, and the previous administration®'® have all indicated that they
believe the Pilot Program should not continue. Are the benefits worth the
cost in continuing to push ahead with it? The answer to this question lies

313. Id. See, eg., Office of Complaint Investigation (OCI), Rapid Resolution Pro-
gram, at http://www.cpms.osd.mil/oci/rrt.ntm (last visited Mar. 24, 2001) (making facilita-
tion available during the OCI investigation to speed resolution of the EEO complaint); see
also American Bar Association, The American Bar Association and ADR, at http://
www.abanet.org/dispute/abapolicy.html (last visited Aug. 27, 2001). The ABA has
adopted aresolution calling for the expansion of court-annexed ADR programs:

RESOLVED, That the American Bar Association supports legislation
and programs that authorize any federal, state, territorial or tribal court
including Courts of Indian Offenses, in its discretion, to utilize systems
of aternative dispute resolution such as early neutral evaluation, media-
tion, settlement conferences and voluntary, but not mandatory, arbitra-
tion.

Id. (citing ABA House of Delegates, Report 112 (1997)). For an example of alocal federal
court rule offering the use of ADR, see E.D. Wis. LocaL R. 7.12, available at http://
www.wied.uscourts.gov/Loca_Rules New.htm (last visited Aug. 27, 2001) (allowing fed-
eral district court judge to refer, in their discretion, appropriate cases to ADR procedure).

314. See, eg., Ballard, supra note 290 (quoting members of Blacks in Government
as vehemently opposed to section 1111's pilot program, describing it as “the beginning of
the end asfar as civil rights are concerned”).

315. See, eg., Tony Kreindler, White House Opposes Proposed Navy ADR Pilot Pro-
gram, ADR WorLD, May 23, 2000 (news release covering White House opposition to pro-
posed legislation to allow Navy Pilot Program based on the Program'’s interference with
EEOC's ahility to address complainant concerns and its being inconsi stent with the admin-
istration’'s policies for ADR program implementation), available at http://
www.adrworld.com. Note that since passage of the legidation, the Bush Administration
has succeeded the Clinton Administration. To date, the Bush Administration has been
silent on the issue.
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not only in the statistics and the support of those who have used the system
successfully, but perhaps most importantly, from Capitol Hill.

D. Didthe Legidlation Decidethe Issue by Overriding EEOC’s Concerns?

As discussed in Section 11.D (Legidlative Intervention), the Defense
Appropriations Act of 2001 has a provision allowing the Secretary of
Defense to select a minimum of three agencies to develop and implement
pilot programs for a period of three years and to report the results. The
DON was part of the impetusto get the legislation passed in thefirst place,
but the | egidlation does not specifically authorize the DON’s Pilot Program
in its current form, nor does it explicitly say that the DON is even one of
the agenciesto haveapilot program. Therefore, thereis some debate about
whether Congress specifically blessed this particular program.3® Legida-
tive history is important here, and indicates that the bill was intended to
specifically allow the DON’s program.31” Ultimately, the decision will fall
on the Secretary of Defense.

Adding to the confusion, President Clinton, upon signing the legida-
tion, sent the Secretary of Defense amemorandum3!® expressing concerns
for the minimum procedures he expects such programs to contain, specif-
ically stating that the employees must retain the right to opt-out of the pro-

316. Interview with Mr. Bernal, supra note 101.

317. See, eg., 146 Cona. Rec. H9663-9665 (daily ed. October 11, 2000). In debating
the conference report on the Appropriations Act of 2001 in the House of Representatives,
Congressman Goodling, the chairman of the Education and Workforce Committee, which
has jurisdiction over EEO matters, rose and said:

The legidlation also contains a provision establishing a pilot program to
reengineer the equal employment opportunity complaint process for
Department of Defense civilian employees. Thiswill allow the contin-
uation of a successful alternative dispute resolution (ADR) program
aready begun by the Navy—which has reduced the average wait for a
determination on the merits from 781 to just 111 days. The bill permits
the expansion of this model to other defense agencies. This comple-
ments our committee’s successful effort to have the Equal Employment
Opportunity Commission expand use of ADR to expedite the processing
of charges of discrimination in the private sector.

Id. Seealso Press Release, Representative Floyd Spence (Oct. 6, 2000) (indicating that the
Act was intended to allow the continuation of the Navy’s Pilot Program).

318. White House Memorandum on the Signing of the National Defense Authoriza-
tion Act, (Oct. 31, 2000), available at LEXIS, News Library, News Group File.
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gram at any point.31% Interestingly, this appears directly contrary to the
legislative history of the bill,*?° and brings up two interesting issues: First,
since this memorandum is not law, and has no binding authority, the Sec-
retary of Defense could choose to ignore it, though at his own peril. Sec-
ond, and perhaps more significantly, with the passing of power to President
Bush, the effect of this memorandum is now unclear. Will it be formally
rescinded? Or can the Secretary of Defense disregard it as contrary to the
legislative history without fear of losing his job? To date, both the Bush
Administration and the Secretary of Defense have remained silent on the
issue.

Should the Secretary of Defense select the DON's original Pilot Pro-
gram with the opt-out provision intact, the DON would then have alegis-
latively sanctioned processthat would in effect be an alternative to the Part
1614 process. Asthe EEOC created the Part 1614 process and its imple-
menting directions (MD-110) based on various legislation, newer legisla-
tion can create exceptions to it. Whether Title VII or some other
employment law hasaright whichisinterfered with viasection 1111 of the
Act is not readily apparent, but nonetheless it is something that will
undoubtedly be explored in federal courts should the DON’s Pilot Program
be selected. Thisissue is speculative, however, and beyond the scope of
this article.

Weighing the pros and cons discussed above leads to the conclusion
that the Pilot Program works better than any other established ADR pro-

319. Id. The president explained his misgivings about the pilot program:

My Administration recently completed a mgjor regulatory initiative to
make the Federal equal employment opportunity processfairer and more
effective. To operate any pilot program that eliminates the procedural
safeguardsincorporated in that initiative would leave civilian employees
without important means to ensure the protection of their civil rights.
For this reason, | am directing that the following steps be taken in the
implementation of thisprovision: First, you must personally approvethe
creation and implementation of any pilot program created under section
111 of H.R. 4205. Second, you must approve the implementation of this
pilot program in no more than one military department and two Defense
agencies. Third, in order to ensure that the participation in these pilot
programs by civilian employeesistruly voluntary, | direct you to ensure
that the pilot programs provide that complaining parties may opt out of
participation in the pilot programs at any time.. . . .

Id.
320. See supra notes 203-11 and accompanying text.
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gram in afederal agency. And while there are important policy consider-
ations against the program stemming from the negative publicity it has
generated, these considerations are outweighed by the legislative push by
Congress to allow such aradical change. In passing section 1111 of the
Act, Congress intended to allow further testing of the DON’s dramatic
program. With congressional backing and a new Administration, the
DON may have an opportunity to expand its testing further and see how
far the Pilot Program can go toward fixing the problem. Restarting the
Pilot Program on a larger scale, offered alongside the current Part 1614
process, could provide thistesting. Alternatively, the Pilot Program could
be offered alongside a more traditional ADR procedure inserted into the
Part 1614 process—and offered as an additional way to provide mandated
ADR to employees—to directly test the benefits of both systems when
offered as alternative choices.3?!

A third option, going forward with the Revised Pilot Program, is not
as attractive, but is nonetheless still astep in the right direction. Whilethe
Revised Pilot Program will certainly be an improvement over the tradi-
tional Part 1614 process as employed in the DON,3? it is nonethel ess too
minor of an adjustment to truly correct the deficienciesin the system. The
Revised Pilot Program, by allowing the employee to opt-out of the Pro-
gram and return to the Part 1614 process at any time, adds nothing substan-
tial323 over the multiple layers of ADR processes already practiced in the
Part 1614 process. Without this agreement to waive the right to opt-out
(and thus remain in the Pilot Program until the end), the Revised Pilot Pro-
gram looses its effectiveness by taking away the employee's incentive to
resolve their complaint in ADR. Itisthisknowing and voluntary commit-
ment by the employee to stay with the Pilot Program through its comple-
tion that makes it different from other forms of ADR, and which bears
further testing.

321. For example, asystem similar to that tested in the Navy Region Southwest, see
supra note 309, could be offered alongside the Pilot Program to compare head to head
which process is more popular and effective.

322. Asthe Revised Pilot Program has not yet been tested, no datais available onits
effectiveness.

323. The only significant change offered by the Revised Pilot Program is the short-
ened and more strictly enforced processing timelines.
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V. Conclusion

The DON findsitself engaged in battle with the EEOC despiteits best
effortsto work with it in developing this program. Currently the Pilot Pro-
gramisin limbo, awaiting afinal decision by the Secretary of Defense on
the section 1111 selection before moving on with its program. Many inthe
DON want to continue to use the original Pilot Program, including the no
opt-out provision, but realize it can only be done with the blessing of the
section 1111 legislation and the Secretary of Defense’s selection of the
DON asoneof thepilots. Add tothisthe current uncertainty under the new
Bush Administration of the effect of former President Clinton’s memoran-
dum to the Secretary of Defense requiring that any pilot program not allow
such a “no opt-out” provision, and it becomes clear that the future of the
Pilot Program is anything but certain.

Based on the legidlative intent of the bill, the Secretary of Defense
should select the DON’s original Pilot Program as one of the section 1111
test programs. This decision to select the Pilot Program, however, will
require initiative, courage, and leadership in the face of significant oppo-
sition to the Pilot Program. The Bush Administration has been presented
with an opportunity to make abold move to fix the still broken EEO com-
plaint procedure. While the EEOC’s recent changes to the Part 1614 pro-
cess are good steps, they are nonetheless small steps at best. They are
merely minor tweaks to a system in need of an overhaul. Itistimeto try
something bold. A courageous leap of faith, so to speak. And given the
fact that more important rights are waived every day in other areas of the
law, there is no compelling reason against allowing the further testing of
such a program.

As an dternative, the DON has its Revised Pilot Program that has
been specifically evaluated and blessed by the EEOC as being fully in
compliance with the Part 1614 process. Under the Revised Pilot Program,
the “no opt-out” provision is eliminated, a number of other EEOC con-
cerns such as confidentiality, neutrality, and a more thorough investigation
are addressed, and a 115 day timeline is employed as the goal. This
Revised Pilot Program gives sufficient guarantees of trustworthiness and
due process protection to employees to satisfy the EEOC, and is more in
line with the pace of innovation at which the EEOC would like to move.
Whileit is not as bold a step, it is nonetheless a step in the right direction.

By adopting either program, DON employees and managers will be
better off for the DON’s innovative thinking and leadership in the EEO
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complaint-processing arena. After all, the goal of the EEO complaint pro-
cedure is to address workplace discrimination in an appropriate manner—
timely, accurately, fairly, and efficiently. The current Part 1614 procedures
fail to achieve this goal. The DON Pilot Program achieves significantly
better results, while ensuring adequate employeerights are preserved. Itis
timeto take the leap of faith and allow thisinnovative program to be tested
further to see how far it can go in fixing the problem.
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Appendix A

Part 1614 Procedure versus Pilot Program3
PART 1614 PROCEDURE VERSUS PILOT PROGRAM

Normal 1614 Process Pilot Program Process

| DONEY 1995:749 Days

Emplovee contacts dispute resolution specialist

Employee contacts counselor

= completed
within 10 days

Intake - Attemt to resalve

ADR Process

| Counseling

up to 30 days S
3 30 days

Final interview
notice Employee receives notice of | "\
ADR fails

right to request FAD

within 30 days

- within 5 days of
notice of right to
FAD

Employee decides to go

Employee files formal
forward

complaint

= within 5 days of
request for FAD

Agency accepts or
dismisses

within 15 days
of final notice

Investigate &
Notice

= 15 daysto
complete

Final Aqency Decision pr——
issued

Process Complete

Agency Investigation

180 days to complete
investigation

Hearing
requested

within 30 days

Hearing by EEOC

I

A within 80 days
within 180 days V:
Flnal Agericy Reislon e # | Either process includes a right
to file an appeal with the EEOC
Within 60 cays or tofile a civil action ina U.S,
District Court following the
r May take over a year. Final Agency Decision

324. Chart originally prepared by Mr. Adalberto Bernal, Director, Department of Navy
EEO Reengineering Project. It is available at the DON Civilian Human Resources Web page,

http://www.donhr.navy.mil.
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Appendix B
Time Schedule for Processing under Pilot Program 325

OCCURRENCE OF INCIDENT/DISPUTE

- Disputant has 45 Calendar days to contact an Intake Dispute Resolution
Specidlist (DRS) for Resolution.

INTAKE (10 DAYS)

- Disputant meets to discuss dispute and define dispute based on interview
and intake form.

- Attempts to resolve dispute are made.

- Resolution attempts fail = disputant must notify DRS in writing within
10 days (of intake process) of his/her wish to pursue dispute to dispute res-
olution options stage.

DISPUTE RESOLTUION OPTIONS (45 DAY S)

- Menu of options for resolving dispute is provided.

- Option is selected and disputant, management and DRS attempt to
resolve dispute.

- Resolution is reduced to written agreement and signed by disputant and
management official.

- If attempts to resolve fail > disputant notified in writing within 45 days.

FILE FORMAL (5DAYS)

- Disputant must make a written request for a final decision after being
notified that attempts to resolve have been unsuccessful.

- DRS acknowledge request for final decision and inform disputant of pro-
Cess.

FINAL DECISION (30 DAYYS)
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- Thefina decision isissued by the EEOO within 30 calendar days of the
disputant’s request.
- Final decision includes rights to appeal or to file civil action.

APPEAL TO EEOC (30 DAYYS)

- If disputant is dissatisfied with the final decision he/she may file anotice
of appeal to the EEOC within 30 calendar days of receipt of the final deci-
sion.

RIGHT TOFILEACIVIL ACTION

- Disputant may fileacivil actionin an appropriate district court within 90
calendar days of receipt of the final decision or, if no final decision has
been issued, after 180 days from the date the formal dispute was filed.

Or
- If an appeal isfiled with the EEOC, acivil action may be filed within 90
calendar days of receipt of the EEOC's final appeal decision, or 180 calen-
dar days after the date of the initial appeal to the EEOC if the EEOC has
not issued afina decision on the appeal.

325. Draft Pilot Dispute Resolution Guidelines, supra note 144, app. A.
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Appendix C
Agreement to Use DON Pilot Dispute Resolution Procedures®?®
Encl: (1) Dispute Resolution Process
I, (Name of Disputant), voluntarily agree to have my discrimination dis-

pute processed under the Department of the Navy’s Pilot Dispute Resolu-
tion Procedures.

I, acknowledge that (Dispute Resolution Specialist’s Name), Dispute Res-
olution Specialist (DRS), has provided me acopy of the procedures which
will be used in the processing of the following dispute:

NOTE: Thedispute asdefined will beinserted here.
| further agree and acknowledge the following:

a. The procedures for processing disputes under 29 CFR Part 1614
and the Pilot Dispute Resolution (DR) process have been explained to me
and a copy of the DR process has been provided to me as enclosure (1). |
understand that | have one (1) Workday to notify the DRS of my election
to pursue the traditional (CFR 1614) process or the DON Pilot Dispute
Resolution Process. Failure to notify the DRS of my election will result
in no further action. (Sign &
Date)

b. | understand that by entering into this agreement | agree that the
dispute identified above will NOT be processed under the provisions of
29 CFR Part 1614,

c. IWAIVEMY RIGHT TO ANONYMITY in the processing of
the dispute identified above;

d. I WAIVEMY RIGHT TO A FINAL AGENCY DECISION
WITH A HEARING in the processing of the dispute identified above;
and

326. 1d. app. H (Attachment H).
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e. | acknowledgethat | CANNOT opt out of the Department of the
Navy’s Pilot Dispute Resolution Procedures upon my signing this agree-
ment.

Disputant’s Signature DRS's Signature

Date Date
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