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THE INTERNATIONAL CRIMINAL COURT: AN
EFFECTIVE MEANS OF DETERRENCE?

MaJor MicHaAEL L. SmipT!

In the prospect of an international criminal court lies the prom-
ise of universal justice. That is the simple and soaring hope of
thisvision. We are close to its realization. We will do our part
to see it through till the end. We ask you . . . to do yoursin the
struggle to ensure that no ruler, no State, no junta and no army
anywhere can abuse human rights with impunity. Only then will
the innocents of distant wars and conflicts know that they, too,
may sleep under the cover of justice; that they, too, have rights,
and that those who violate those rights will be punished.?

De Oppreso Liber [To Liberate the Oppressed] 3

|. Introduction

The preceding lines, taken from two very different organizations,
demonstrate that many in the world share deep concern and personal com-
mitment for reducing and preventing man-made humanitarian disasters.
The first, a vision statement by United Nations (U.N.) Secretary Genera
Kofi Annan, suggests the necessity of an international criminal court to
punish the past conduct of oppressors. The second, the motto of the U.S.
Army Special Forces, represents a belief that the present application of
military force, rather than judicial punishment after the fact, isalegitimate
response to rid the world of oppression. Although the respective method-
ologies of these two organizations vary tremendously, one judicial and the
other military, history has shown that both are vital to the preservation of

1. Professor, International and Operational Law, U.S. Army Judge Advocate Gen-
eral’s School. LL.M. 1998, TheU.S. Army Judge Advocate General’s School; J.D. magna
cum laude, 1987, Cadlifornia Western School of Law; B.B.A. cum laude, 1985, National
University. The author would like to thank Professor John Norton Moore of the University
of Virginia School of Law for his assistance.

2. Press Release, Statement of Secretary-General Kofi Annan Before the Interna-
tional Bar Associationin New York (June 12, 1997), UN. Doc. SG/SM/6257 (1997), avail-
able at http://www.un.org/News/Press/docs/1997/ 19970612.sgsm6257.html.

3. The regimenta motto of the U.S. Army Special Forces (Green Berets). U.S.
Army Total Personnel Command, Institute of Heraldry, Branches of Service: Insignia and
Plaques, at http://www.perscom.army.mil/TAGD/ tioh/branches/sf.htm.
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peace and security. Producing a synergistic effect when combined, both
approaches are indispensable in preventing human conflict that requires a
very broad-brush stroke to address the numerous facets of human behav-
ior.4

Both the U.N. vision and the Special Forces motto imply that tyrants
must bethwarted. Thejudicial approach of the U.N. providesthat, through
aggressive judtice, potential criminals may be deterred from committing
acts of aggression or massive human rights violations if they realize they
cannot act with impunity. While the military approach would agree that
oppressors should not be able to act without consequences, it would add
that many tyrants can only be controlled with a credible threat of force.

In reality, both the law enforcement and the military responses add to
the concept of system-wide deterrence. However, each modality plays a
distinct role, and neither should be permitted to negatively impact the
other. This article argues that the present theory, which assumes that the
answers for world peace derive primarily from judicia sources, is being
overemphasized to the detriment of the potentia ability, and occasional
requirement, to use military force. First, over-reliance on justice ignores
the obvious fact that potential victims are best served if they are not
allowed to become victims in the first place. Courts may be effectivein
handling situations after the fact, but until they possess the deterrent capa-
bilities needed to control rogue regimes, they should not be permitted to
displace or weaken the military option. Second, if acourt lacksthe ability
to actually enforce its pronouncements, rogue regimes will smply ignore
the court and will not be deterred.

The military remains the most credible and effective form of deter-
rence in the international arsenal of weapons to prevent war and massive
human rights abuses. Within the international military community, the
U.S. armed forces are better prepared than any other entity to deter aggres-
sive regimes and their leaders. Therefore, any move by the international
community to sacrifice on the alter of justice the deterrent capability of the
armed forces of the United States and its allies cannot be accepted.

However well-intentioned advocates for the International Criminal
Court (ICC) may be, the proposed court represents a significant threat to
the national security of the United States and its allies as currently formu-

4. Seegenerally THE WHITE Housg, A NATIONAL SECURITY STRATEGY FOR A NEw CEN-
TURY (1999) [hereinafter NATIONAL SECURITY STRATEGY].
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lated. Thereiscertainly room, and arguably a need, for a permanent inter-
national criminal court. However, the provisions of the ICC® simply place
too many significant risks on nations and their armed forces that are
equally determined to rid the world of oppression. Poalitical prosecutions
before the ICC are so probable that the forces of good may be deterred
from taking on the forces of evil. Since the forces of evil will recognize
the deterrent influence of such politically based prosecutions on potential
responders, the leaders of these regimes may make entirely rational deci-
sions to commit acts of aggression, knowing they can act without fear of
military intervention from foreign forces.

War isnot as clean aswewould likeit to be, and it defies preciselegal
scrutiny. It involves the use of force and alevel of destruction that would
be considered both illegal and immoral during times of peace.

War consists largely of acts that would be criminal if performed
intime of peace—Kkilling, wounding, kidnapping, and destroying
or carrying off other people’s property. Such conduct is not
regarded as criminal if it takes place in the course of war,
because the state of war lays ablanket of immunity over the war-
riors.®

However distasteful the use of military force may be, the alternative,
allowing rogue regimes to act with impunity, is far more disastrous. The
injury to victims of such regimes may far exceed the damage inflicted by
military forces defending against oppression. Holding warriors on the bat-
tlefield to peacetime-like criminal law standards is simply
unredlistic. Thisis particularly so if the court has the potential of render-
ing politically-based judgments.

This is not to suggest that rules should not exist on the battlefield.
Humanity iscertainly better off because of the laws of war.” Millions, per-
haps billions, have been spared because of their effectiveness.® Moreover,

5. See Rome Statute of the International Criminal Court, U.N. Doc. A/CONF.183/9
(1998) (United Nations Diplomatic Conference of Plenipotentiaries on the Establishment
of an International Crimina Court, July 17, 1998), reprinted in 37 |.L.M. 998 (1998) [here-
inafter Rome Statute].

6. United States v. von Leeb, XI TriaLs oF WaR CriMINALS 488 (1950) (The High
Command Case).

7. Teford Taylor, War Crimes, in WAR, MORALITY, AND THE MILITARY Proression 377
(Maham M. Wakin ed., 1986).

8. Id. at 375.



2001] EFFECTIVE DETERRENCE 159

these battlefield rules of restraint diminish the “corrosive effect of mortal
combat on the participants” themselves.® Units adhering to the laws of war
have fewer problems with good order and discipline, and when soldiers
from these units return home from combat, they are more likely to do so
with their societal values still intact.*°

Humanity has a right to demand that soldiers do al they can to limit
the destructive forces of combat. Soldiers must betrained to recognize the
difference between proper and improper applications of force. However,
it isboth unrealistic and dangerousto scrutinizeand judge in a court of law
their every action on the battlefield.

For the common soldier, at least, war has the feel, the spiritual
texture, of agreat ghostly fog, thick and permanent. Thereisno
clarity. Everything swirls. The old rules are no longer binding,
the old truthsno longer true. Right spillsover intowrong. Order
blends into chaos, love into hate, ugliness into beauty, law into
anarchy, civility into savagery. The vapor sucks you in. You
can't tell where you are, or why you're there, and the only cer-
tainty is overwhelming ambiguity . . . . You lose your sense of
the definite, hence your sense of truth itself .. . .1

Holding the common soldier criminally culpable for even the smallest vio-
lation of the laws of war may distract theinternational community from the
real threat to society and world peace: aggressive and oppressive regimes.

This article briefly describes current theories in war avoidance. It
then focuses on the “democratic peace” and deterrence theory as the most
statistically-sound paradigm for avoiding conflict. It next examinesinter-
national criminal tribunalsin an attempt to determinetheir place and effec-

9. Id. at 377. Taylor explains:

Unless troops are trained and required to draw the distinction between
military and nonmilitary killings, and to retain such respect for the value
of lifethat unnecessary death and destruction will continueto repel them,

they may lose the sense for that distinction for the rest of their lives. The
consequence would be that many returning soldiers would be potential

murderers.

Id.
10. Id.
11. Tim O'BRIEN, THE THINGS THEY CARRIED 88 (1990).
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tivenessin deterring criminal state actors at theinternational level. Finally,
it looks at the proposed International Criminal Court and asks whether the
court will contribute to the concept of systemic deterrence. The article
concludesthat, in its currently proposed format, the court has the potential
to deter the wrong parties.

This article maintains that becoming a party to the ICC would run
counter to the national security interests of the United States. However,
now that the United States has signed the treaty creating the court,?? this
article proposes specific changesto the treaty necessary to adequately pro-
tect U.S. interests. Although the United States would be best served if it
did not ratify the treaty, at a bare minimum, these absolutely vital changes
must be agreed upon by the international community prior to U.S. ratifica-
tion.

II. The Prevention of Hostilities

War has been with mankind since man began recording history. In
1968, one scholar estimated that “there had been only 268 years free of war
inthe previous 3421 years.”'3 To successfully prevent war, one must first
examine its causes. Numerous theories have been suggested over the
years. Theorists tend to cite one or more of thefollowing as the causes of
war:

(1) Specific disputes among nations;

(2) Absence of dispute settlement mechanisms,

(3) Ideological disputes;

(4) Ethnic and religious differences (a current emphasis);

(5) Communication failures;

(6) Proliferation of weapons and arms races;

(7) Social and economic injustice; and

(8) Imbalance of power (or paradoxically, balance of power).*

12. Rome Statute, supra note 5. On 31 December 2000, President Clinton directed
Ambassador David J. Scheffer, on behalf of the United States, to sign the treaty, which
seeks to create a permanent standing International Criminal Court. Thomas E. Ricks U.S
Sgns Treaty on War Crimes Tribunal, WasH. Posr, Jan. 1, 2001, at A01.

13. DonaLD KacaN, ON THE ORIGINS oF WAR AND THE PRESERVATION OF Peace 4
(1995). Kagan points out that war is caused by afailure of non-aggressive states to take the
actions necessary to preserve the peace, and “ peace does not keep itself.” 1d. at 73-74, 212,
567.
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Having determined the potential causes, workabl e responses to these
causes must be fashioned. Professor John Norton Moore lists the most
commonly accepted theories for preventing war:

(1) Diplomacy;

(2) Balance[of] power;

(3) Third-party dispute settlement;

(4) Collective security;

(5) Arms control;

(6) Functionalism;

(7) Increasing commercial interactions;

(8) Advancesin military technology, thereby making war more
deadly;

(9) World Federdism;

(10) Rationaism;

(11) Pacifism and non-violent sanctions;

(12) “Second track” diplomacy; and

(13) Resolving underlying “causes’ (poverty, racism, ethnic dif-
ferences [and others]).*®

It isbeyond the scope of this article to examine all of the causational
and response theories of war. However, Professor M oore, who spent years
studying the causes of war and the various theories for preventing it,'6
found that all of the above-listed theories regarding the causes of war con-
tain some element of truth. And yet, Moore was convinced that hone of
these cause and avoidance theories strongly correlated with any of the
available empirica datato definitively explain why wars occur.l’ He con-
cluded: “Major wars occur as a synergy between a regime initiating an
aggressive attack (typically non-democratic), and an absence of effective
system-wide deterrence.”*® In other words, wars happen because of gov-

14. John Norton Moore, Toward a New Paradigm: Enhanced Effectivenessin United
Nations Peacekeeping, Collective Security, and War Avoidance, 37 VA. J. INT'L L. 811, 819
(1997). Professor Moore is the Walter L. Brown Professor of Law and Director of the Cen-
ter for National Security Law at the University of Virginia School of Law.

15. Id. at 819, 820.

16. In addition to his work at the University of Virginia, among other significant
positions in government and in academia, Professor M oore served as the initial Chairman
of the Board of Directors of the United States Institute of Peace created by the United States
government in 1985. Thelnstitute hasfunded research producing significant dataand anal-
ysis that Professor Moore has used in his work.

17. Moore, supra note 14, at 820.

18. Id. at 840.
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ernmental failure at the national level, and alack of systemic deterrence at
the international level.

A. The Democratic Peace

Although the ideais not new, thereis now significant data supporting
theinternational relations theory commonly referred to asthe “Democratic
Peace.” This theory holds that democracies are not aggressive, generaly,
and that the use of force by democracies tends to be defensivein naturel®
Professor Bruce Russet explains:

[A] striking fact about the world comes to bear on any discussion
of the future of international relations: in the modern interna-
tional system, democracies have almost never fought each other
.. .. By this reasoning, the more democracies there are in the
world, the fewer potential adversarieswe and other democracies
will have and the wider the zone of peace.?

If proponents of the Democratic Peace theory, such as Professors Moore
and Russet, are correct, then any long-term war avoidance strategy should

19. ImmaNUEL KANT, ETERNAL PeacE (W. Hastie trans. 1914) (1795); Moore, supra
note 14, at 822 (citing BRuce RusseTT, GRaSPING THE DEMOCRATIC PEACE: PRINCIPLES FOR A
Post-CoLb WaR WorLD (1993); Spencer WEART, PEACE AMONG DEMOCRATIC AND OLIGAR-
cHic RepuBLics (1994); MicHAEL DovLE, KANT, LIBERAL LEGACIES AND FOREIGN AFFAIRS,
PHiL. Pus. Arr. (1983); JamEs LEe RAY, DEMOCRACY AND INTERNATIONAL CoONFLICT: AN
EvaLuaTION oF DEMocrATIC PEACE ProPosiTION (1994) (unpublished manuscript on filewith
Professor Moore); SreNcER WEART, NEVER AT WAR: WHY DEmocracies WiLL NOT FIGHT ONE
ANOTHER (1994) (unpublished manuscript on file with Professor Moore)). Professor
Moore asserts that the following principle elements are present in true democracies:

1) Government of the people, by the people, and for the people (e.g.,
periodic free el ections as the method for selecting government leaders);
2) Someform of effective separation of powers or checks and bal ances;
3) Representative democracy and procedural and substantive limits on
governmental action against the individual (the protection of human
freedom and dignity);

4) Limited government and possibly federalism; and

5) Preferably review by an independent judiciary as a central mecha-
nism for constitutional enforcement.

Moore, supra note 14, at 862 (citing John Norton Moore, The Rule of Law: An Overview,
Paper Presented to the Seminar on the Rule of Law, Moscow and Leningrad, USSR
(March 19-23, 1990)).
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include attempts to democratize the nations of the world. Although some
may view this strategy asaform of pax Americana or asaculturaly-insen-
sitive response, neither is the case. First, democracy is not a uniquely
American concept. Second, if the empirical data supports democracy as a
paradigm for war avoidance, then such amodel should be followed regard-
less of its origins.

The data supporting the Democratic Peace theory is powerful and
should be considered. For example, Professor Rudy Rummel found that if
all major conflicts from 1916 to 1991 are considered, not once did a
democracy fight another democracy. In contrast, there were 198 wars
between non-democraciesand 155 conflicts between non-democracies and
democracies.?’ These satistics suggest three conclusions: first, democ-
racies fight significant numbers of wars against non-democracies; second,
if large numbers of the world's nations were to move toward democracy,
there would be fewer wars; and, third, if the entire world were to democ-
ratize, there would be virtually no war. These statistics fail to explain,
however, why democracies fight non-democracies, but not other democra-
cies. As will be discussed, the explanation appears to derive from non-
democratic regimes’ tendency to be aggressive and democratic regimes
tendency to respond with force to such aggression.

Although a detailed explanation as to why democracies are so suc-
cessful in preventing war is beyond the scope of this article, Professor
M oore theorizes that the structure of democratic governmental systems
themselves help prevent war. Conversely, in non-democracies there is a
lack of proper incentives at the national and international levelsfor these
regimes and their elites to shun war.??> Some adherents of the Democratic
Peace theory argue that democracies are slower to go to war because they
have greater institutiona restraints through the diffusion of power; some
even assert that it isthe democratic cultureitself that leadsto less aggres-
sion.?® Professor Moore contends that non-democracies go to war owing
to “government failure” in totalitarian regimes.?* Based on the theory of
“public choice,”?° the regime dlites are able to “externalize the costs’ on

20. Moore, supra note 14, at 823 (quoting RusseTT, supra note 19, at 4). Although
beyond the scopeof thisarticle, it appearsthat if nations are serious about advancing human
rights, increasing the world standard of living, strengthening national and global econo-
mies, reducing damage to the environment, and famine avoidance, democracy should
become the governmental structure of choice. Thereis data that suggests that not only are
democracies able to have a positive impact on war avoidance; they are particularly well
suited to address these other issues aswell. Id. at 826-32.

21. RupoLPH J. RuMMEL, DEATH By GOVERNMENT 2 (1994).
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others, while reaping al the benefits of aggression.?® For example, if the
international community elects to impose economic sanctions against an
aggressor rather than resorting to armed response,?’ such an embargo may
cause significant suffering among the aggressor’s people, while the
regime’s elites continue to live comfortably.

If the leader of a totalitarian regime decides to attack a neighboring
country because the neighboring country possesses valuableindustries and
natural resources, thetyrant can externalize the cost of the operation on the
actual combatants while avoiding combat himself. Moreover, because a

22. See generally Moore, supra note 14, at 833-38. For an excellent statement on
thevalue of democratic structures of government, see Youngstown Sheet & Tube Co. v. Saw-
yer, 343 U.S. 579 (1952) (Frankfurter, J., concurring). Justice Frankfurter wrote:

A constitutional democracy like ours is perhaps the most difficult of

man'’s social arrangements to manage successfully. Our scheme of soci-
ety is more dependent than any form of government on knowledge and

wisdom and self-discipline for the achievement of its aims. For our
democracy implies the reign of reason on the most extensive scale. The
Founders of this Nation were not imbued with the modern cynicism that
the only thing that history teachesis that it teaches nothing. They acted
on the conviction that the experience of man shedsa good deal of light

on his nature. It sheds a good deal of light not merely on the need for
effective power, if asociety isto be at once cohesive and civilized, but
also on the need for limitations on the power of governors over the gov-
erned.

To that end, they rested the structure of our central government on the
system of checks and balances. For them the doctrine of separation of
powers was not mere theory; it was a felt necessity. Not so long ago it

was fashionableto find our system of checks and balances obstructive to
effective government. It was easy to ridicule that system as outmoded—
too easy. The experience through which the world has passed in our own
day has made vivid the realization that the Framers of our Constitution
were not inexperienced doctrinaires. . . .

Youngstown, 343 U.S. at 593.

23. Moore, supra note 14, at 833.

24. Id.

25. 1d. (citing JaMES M. BucHANAN, PoLiTics WiTHouT ROMANCE: A SKETCH OF Posi-
TIVE PuBLIc CHolce THEORY AND ITSNORMATIVE IMPLICATIONS IN THE THEORY OF PuBLic CHoIcE
I1 11-22 (James M. Buchanan & Robert D. Tollison eds,, 1984).

26. 1d. at 834.

27. Economic sanctions do not constitute armed attacks. PauL Szasz, THE LAw oF
Economic SancTions, IN THE LAw oF ARMED CoNFLICT: INTO THE NEXT MILLENNIUM 455
(Michael N. Schmitt & Leslie C. Green eds., 1998).
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national |eader in atotalitarian regime may control or own significant por-
tions of the nation’s assets, he stands to gain personally as a result of
aggression, thereby converting national gains into personal ones. This
holds especidly true if his nation’s military successfully appropriates the
assets of neighboring countries. A tyrant then, might rationally determine
that international conquest ismorebeneficial than international commerce.

In ademocracy, the nation’s leaders cannot completely externalizethe
costs of aggression on others. Those who bare the greatest cost of military
actions—the nation’s warriors, their families, and their supporters—could
all exercisetheir votesto protest theleaders' actions. Inaddition, if adem-
ocratic government wereto initiate an aggressivewar to grab the industrial
resources of aneighboring country, the democracy as awhole may benefit,
but the democratic |eaders would not. For example, if the President of the
United States actsto deploy the American military against another coun-
try, he makes the same salary regardless of the number of military actions
he takes, and any property the United States might acquire during these
operations would not inure to him personally. Therefore, one may argue
that national incentives exist in democracies to avoid aggressive acts,
whereas the national incentives in non-democracies encourage aggression
against other nations.

The United Statesfully acceptsthe notion that global democratization
leads to peace, a reduction in human rights violations, and an increase in
the standard of living.?® Former President William J. Clinton’s National
Security Strategy for the year 2000 explained:

Underpinning our international |eadership is the power of our
democratic ideals and values. In crafting our strategy, we recog-
nize that the spread of democracy, human rights and respect for
the rule of law not only reflects American values, it also
advances both our security and prosperity. Democratic govern-
ments are more likely to cooperate with each other against com-
mon threats, encourage free trade, promote sustainable
economic development, uphold the rule of law, and protect the
rights of their people. Hence, the trend toward democracy and
free markets throughout the world advances American interests.
The United States will support this trend by remaining actively
engaged in the world, bolstering democratic institutions and

28. See generally NATIONAL SECURITY STRATEGY, supra note 4.
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building the community of like-minded states. This strategy will
take usinto the next century.

The United States works to strengthen democratic and free mar-
ket institutions and norms in all countries, particularly those
making the transition from closed to open societies. This com-
mitment to see freedom and respect for human rights take hold
is not only just, but pragmatic. Our security depends upon the
protection and expansion of democracy worldwide, without
which repression, corruption and instability could engulf a num-
ber of countries and threaten the stability of entire regions.?®

The Democratic Peace theory suggests that the best long-term solution to
war isworld democratization. However, it is unlikely the world will con-
vert to democracy in the foreseeable future, and there is no reason to
believe that aggressive, non-democratic regimes will suddenly drop their
weapons and develop arespect for the rule of law. With these principles
in mind, this article next examines the fundamental solution for war avoid-
ance: deterrence.

B. Deterrence as a Backstop
For to win one hundred victoriesin one hundred battlesis not the
acme of skill. To subdue the enemy without fighting isthe acme
of skill.%°
1. Deterrencein Theory
“The principle of deterrence is as old as history.”3! The word deter-

renceisderived from the Latin phrase, deterrere, which literally means*“to
frighten from” or to “frighten away.”3? Thus, in its original meaning, fear

29. Id. at 4, 25.

30. Sun Tzu: THe ART oF WAR 77 (Samuel B. Griffith trans., Oxford Univ. Press
1963) (500 B.C.).

31. BRODIE, INTRILIGATOR, & KoLkowicz, NATIONAL SECURITY AND INTERNATIONAL STA-
BILITY 65 (1983); Glenn R. Butterton, Sgnals, Threats, and Deterrence: Alive and Well in
the Taiwan Strait, 47 CatH. U.L. Rev. 51, 56 (1997).
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was an integral part of deterrence.®® Effective deterrence, therefore, is
largely based on perceptions rather than the actual application ofr force3*

Deterrence “ operates at the physical and mental level.”3° It is the
credible threat of the use force that becomes the primary weapon in deter-
rence theory.3 In fact, deterrence is most successful when actual use of
forceis not required. The ultimate goal of deterrence is to create a set of
conditions—or a set of incentives at the international level—that dissuade
a regime from resorting to aggression. However, for deterrence to be
effective, it must be based on a credible threat of the use of force, and some
sort of action short of the ultimate response usually must follow the threat
for it to remain credible.3’

Deterrence, in one sense, is simply the negative aspect of paliti-
cal power; it is the power to dissuade as opposed to the power to
coerce or compel. One deters another party from doing some-
thing by theimplicit or explicit threat of applying some sanction
if the forbidden act is performed, or by the promise of areward
if the act is not performed. Thus conceived, deterrence does not

32. NorMAN METZGER, Post CoLb-WAR ConrLicT DeTERRENCE 114 (1997). In U.S.
deterrence practice, the term “deterrence” was not generaly used until thenuclear age. For
example, in dealing with the Native American tribes in the eastern part of the United States,
George Washington's approach was “to awe” them. BRobpIE ET AL., supra note 31, at 102,
n.5.

33. The U.S. Department of Defense defines deterrence as: “The prevention from
action by fear of the consequences. Deterrenceisastate of mind brought about by the exist-
ence of a credible threat of unacceptable counteraction.” CHAIRMAN oF THE JOINT CHIEFS OF
StarF, JoINT PuB. 1-02, DerARTMENT OF DEFENSE DICTIONARY OF MILITARY AND ASSOCIATED
Terms 136 (23 Mar. 1994).

34. BrODIE ET AL., supra note 31, at 131. Professor Robert Jervis, a contributor to
this work, writes:

In the most elementa sense, deterrence depends on perceptions. . . . One
must understand how the opposite side sees the world. One actor deters
another by convincing him that the expected value of a certain action is
outweighed by the expected punishment. The latter iscomposed of two
elements: the perceived cost of the punishment that the actor can inflict
and the perceived probabilities that he will inflict them. Deterrence can
misfireif the two sides have different beliefs about either factor.

Id.
35. Butterton, supra note 31, at 57.
36. 1d.
37. FinNis BoyLE GRrisez, NucLEAR DETERRENCE AND REALIsM 65 (1987).
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have to depend on military force. We might speak of deterrence
by the threat of trade sanctions, for example. The promise of
economic aid might deter a country from military action (or any
action) contrary to one sown interests . . . . In short, deterrence
may follow, first, from any form of control which one has over
an opponent’s person and prospective “value inventory;” sec-
ondly, from the communication of acredible threat or promiseto
decrease or increase that inventory; and, thirdly, from the oppo-
nent’s degree of confidence that one intends to fulfill the threat
or promise.3

Deterrence theory suggests a potential aggressor will conduct a bal-
ancing test, weighing the possible risks against the possible benefits of his
planned aggression.3® Asarational actor, the aggressor will calculate the
probability of suffering a net loss as a result of launching an attack or at
least the probability of sustaining a higher net loss or lower net gain than
by not attacking.*® One commentator on deterrence theory postul ated that
there are four factors, which taken together comprise the aggressor’ s “risk
calculus.”

(1) Thevaluation of hiswar objectives,

(2) Thecost which he expectsto suffer asaresult of various pos-
sible responses by the deterror;

(3) The probability of various responses, including no response;
and

(4) The probability of winning the objectives with each possible
response.*!

This suggests that the party attempting to deter must understand the values
of the potential aggressor.*? However, “[m]isperceptions of what the target

38. GLENN H. SNYDER, DETERRENCE AND DEFENSE, TOWARD A THEORY OF NATIONAL
SecuriTy 9 (1961).

39. A.L.GeorcE & R. SviokE, DETERRENCE IN AMERICAN FOREIGN PoLicy: THEORY AND
PracTice 11 (1974).

40. SNYDER, supra note 38, at 12.

41. 1d.

42. BRODIE ET AL., supra note 31, at 133. Professor Jervis points out that the aggres-
sor might view an act believed to beapunishment by the deterror asareward. For example,
he asserts that Pol Pot would not have been intimidated by a threat to destroy his cities.
After all, hewas attempting to return Cambodiato arural agrarian society. Professor Jervis
further explains: “Threatsto use brute force do not involve this pitfall, but they require the
state to determine how its adversary evaluates the military balance—how it estimates who
would win awar.” Id.
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state val ues and fears probably are lessimportant causes of deterrence-fail-
ure than misperceptions of credibility.” 3 Therefore, the credibility of the
threat remains the most important aspect of deterrence-based responses.

A potential aggressor must believe that the responding state fully
intendsto carry out the threatened action. Communicationsto the potential
aggressor of the responder’sintent must be clear, and the responder cannot
afford to send mixed signals that dilute the deterrent value of the threat.
Furthermore, if the responding state takes actions that weaken its ability to
carry out the threat, that will also reduce the credibility of the threat.

Since the power to commit aggression in totalitarian regimes lieswith
the regime’s elites, and because they can externalize the costs of aggres-
sion or the effects of deterrence on others, it stands to reason that they
ought to be the target of the deterrence efforts. To accomplish this, Profes-
sor Moore suggests:

(1) Strengthening the use of war crimestrials;

(2) Response—if forced to carry through with war-fighting (as
with allied policy of unconditional surrender which led to the
replacement of governments in Germany, Italy, and Japan);

(3) Government derecognition (including selective loss of
membership in international organizations);

(4) Measures affecting government stature (including publicity
and embarrassment);

(5) Selective civil remedies against the regime elites and their
key aides (including seizure of assets abroad, international arrest
orders through Interpol, permanent prohibition against foreign
travel without arrest, notification of families of victims concern-
ing the location of regime elite travel s abroad or assets vulnera-
ble to civil suit, removal of international legal immunities,
removal of statutes of limitation, etc.);

(6) Targeting of command and control leadership during hostil-
ities; and

(7) International outlawry (with carefully thought out conse-
guences and possibly with authorization of military or covert
operations for seizure to stand trial).**

43. |d.at 135. Moreover, Professor Jerviswrites: “Deterrence can be undercut if the
aggressor does not understand the kind of war which the status quo state is threatening to
wage.” For example, even though Japan knew there would be a military response to its
attack on Pearl Harbor, it did not adequately predict the all-out war effort the United States
responded with. 1d. at 134.
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There can be no question that a criminal tribunal has the capability of forc-
ing aregime's elitesto internalize the costs of international criminal activ-
ity. Therefore, these courts add a significant piece, but only one of many,
to the system of international incentives that deter aggressive regimes.

If the world is serious about stopping aggression, non-aggressive
countries must be willing to use force and must unequivocally communi-
cate this willingness to potential aggressors. Some commentators have
gone so far as to suggest that Western-style democracies have alegal and
moral obligation to stand ready to deter those that seek to destroy demo-
cratic systems, especialy fledgling democracies.*® “The end—peace and
just government—is legitimate. The means—the deterrent system—is
probably indispensable for promoting thisend.”#® Even after the fall of the
Soviet Union, however, security organizations such as the North Atlantic
Treaty Organization (NATO) should continue to play acrucia rolein con-
flict prevention.*” Similarly, “[i]n an age in which peacekeeping has
almost become a synonym for U.N. operations, it is easy to forget that an
original central purpose of the organization was collective security against
aggression in order to end war.”*®

Effective system-wide deterrence includes non-military as well as
military modalities. Admittedly, the U.S. military “is not a substitute for
other forms of engagement, such as diplomatic, economic, scientific, tech-
nological, cultural and educational activities. . . .”* However, the military

44. Moore, supra note 14, at 876-77.

45. Grisez, supra note 37, at 1.

46. |d. at 65.

47. Roperick K. VoN Lipsey, BReakING THE CycLE: A FRAMEWORK FOR CONFLICT
INTERVENTION (1997).

48. Moore, supranote 14, at 814 (1997). The preambleto the United Nations Char-
ter reads in part:

To save succeeding generations from the scourge of war, which
twice in our lifetime has brought untold sorrow to mankind . . .
and for these ends . . . to unite our strength to maintain interna-
tional peace and security . . . .

Id. (quoting U.N. CHARTER pmbl.)
49. See generally NATIONAL SECURITY STRATEGY, Supra note 4, at 11-12.
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as aform of deterrence certainly plays akey rolein U.S. national security
strategy.

Maintaining our overseas presence promotes regional stability,
giving substance to our security commitments, helping to pre-
vent the devel opment of power vacuums and instability, and con-
tributing to deterrence by demonstrating our determination to
defend U.S,, allied, and friendly interests in critical regions.
Having credible combat forces forward deployed in peacetime
also better positions the United States to respond to crises.
Equally essentid is effective global power projection, which is
key to flexibility demanded of our forces and provides options
for responding to potentia crises and conflicts even where we
have no permanent presence or a limited infrastructure in a
region.>

2. Deterrencein Practice

Sincewar isnot an act of senseless passion but is controlled by
its political object, the value of this object must determine the
sacrifices to be made for it in magnitude and also in duration.
Once the expenditure of effort exceeds the value of the political
object, the object must be renounced and peace must follow.%!

It is nearly impossible to imagine a democratic country like Switzer-
land attacking France, or the United States attacking Canada. Yet, some
theories of warfare suggest there should be war between these countries
because they are contiguously connected, there are huge imbalances in
military power,%? and, at |east with Canadaand the United States, there are
significant disputesin terms of resource ownership.5® The only theory that
adequately explains the lack of warfare between these states is the Demo-
cratic Peace theory.> The problem with relying solely on this theory to
prevent war, however, isthat most of the world’s governments are not true
liberal democracies, and the aggression in the world is being waged by
non-democracies. As discussed above, democracies are still involved in
numerous armed conflicts with non-democracies. In fact, democracies
have been engaged in the two most destructive wars in the twentieth cen-

50. Id. at 11.
51. CarL Von CLausewiTz, ON WaR 95 (Michael Howard & Peter Paret trans. 1976).
52. Moore, supra note 14, at 819.
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tury. Therefore, in and of itself, nations cannot rely solely on the Demo-
cratic Peace theory as a paradigm for avoiding war.

From the foregoing, it appears that wars result from the synergy of
government failure and the absence of system-wide deterrence. > In such
circumstances, deterrence serves as the backstop to the Democratic Peace
theory for preventing war. Professor Moore describes deterrence as the
“missing link” to the Democratic Peace theory of war avoidance.® Deter-
rence is very broad and is not limited to military force alone.%” At the
present time, however, effective military deterrence is “ perhaps the most
important single feature of the deterrent concept . . . .”® If military deter-
renceisto work, it is apparent that four elements must be present:

(1) The ability of the party attempting to deter another to
respond,;

53. Seegenerally Scott Phillip Little, Canada’s Capacity to Control the Flow: Water
Export and the North American Free Trade Agreement, 8 Pace INT'L L. Rev. 127 (1996);
Ted L. McDorman, The West Coast Salmon Dispute: A Canadian View of the Breakdown
of the 1985 Treaty and the Transit License Measure, 17 Lov. L.A. INT'L & Cowmp. L. Rev.
477 (1995); Mike Perry, Rights of Passage: Canadian Sovereignty and International Law
in the Arctic, 74 U. DeT. Mercy L. Rev. 657 (1997); Davis R. Robinson, David A. Colson
& Bruce C. Rashkow, The First ICJ Chamber Experiment: Some Perspectives on Adjudi-
cating Before the World Court: The Gulf of Maine Case, A.J.1.L. 578 (1985); J. Owen
Saunders, Trade Agreements and Environmental Sovereignty: Case Studies from Canada,
35 SanTA CLARA L. Rev. 1171 (1995).

54. See generally Moore, supra note 14, at 833-38.

55. 1d. at 840.

56. Id.

57. 1d. Professor Moore explains:

By deterrence, | mean in its broadest sense both negative and positive,
and including military and non-military incentives. That is, deterrence
here refers to the totality of positive and negative actions influencing
expectations and incentives of a potential aggressor, including: potential
military responses and security arrangements, relative power, level and
importance of economic relations, effectiveness of diplomatic relations,
effective international organizations (or lack thereof), effective interna-
tional law (or lack thereof), alliances, collective security, effects on
allies, and the state of political or military alliance structure, if any, of the
potential aggressor and target state, etc. Most importantly, of course,
there is a critical perception and communication component to deter-
rence since ultimately, it isthe perception of the regime elite contemplat-
ing aggression that is most critical.
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(2) The will to respond on the part of the party attempting to
deter the another;

(3) Effective communication of ability and will to the aggres-
sive regime; and

(4) Perception by the aggressive regime of deterrence ability
and will.

To avoid war, therefore, deterrence must fill the gap in the Democratic
Peace theory when government structures fail.

Empirical data supports the conclusion that democracies enter wars
where there has been afailure to deter aggressors.®® The Korean Conflict
in 1950 and the Iraqi invasion of Kuwaitin 1990 are two of many examples
where aggressive non-democratic regimes were not adequately deterred. &
It can be argued that these regimes made rationa choices to launch their
aggressive wars due to a lack of deterrence. For Kim Il Sung, it was
ambiguous whether the “ defense perimeter” of the United States extended
to South Korea.®* Furthermore, Kim Il Sung believed his principal aly, the
Soviet Union, would have vetoed any proposed U.N. Security Council res-
olution authorizing force againgt North Korea.5?

Regarding the Persian Gulf War, while most believe it was a resound-
ing success for democracy, the greater achievement would have been
deterring Saddam Hussein’s invasion of Kuwait in the first place.®® There

58. 1d.

59. Id. at 847. Inhisarticle, Professor Moore explains how alack of deterrence may
have been therea cause of several twentieth century conflicts. Id. at 842-48. Seegenerally
JoacHiM REMAK, THE ORIGINS oF WoRLD WAR | 1871-1914, at 89 (1967); FriTz FiscHER, GER-
MANY's AIMS IN THE FIRsT WoRLD WAR 89 (1967); KacaN, supra note 13, at 73-74.

60. SrePHEN J. CIMBALA, MILITARY PERSUAsION, DETERRENCE AND ProvOCATION IN CRI-
sis AND WAR 166-69 (1994).

61. Id. 166 n.1. United States Secretary of State, Dean Acheson gave a speech in
January 1950, where he defined anumber of vital U.S. interests. Korea was not specifically
mentioned by Secretary Acheson. Id.

62. North Korean Troops launched an invasion into South Korea on 25 June 1950.
The United Nations Security Council, of which the Soviet Union was a permanent membe,
called on North Korea to ceaseits aggression and authorized states to “render every assis-
tance to the United Nations in the execution of thisresolution.” S.C. Res. 82, U.N. SCOR,
5th Sess. 473d mtg. at 4, U.N. Doc. S/INF/4/Rev. 1 (1950). The Soviet Union was boycott-
ing the United Nations at the time of the resolution to protest the fact that the Nationalist
Chinese were representing China. The Soviet Union would likely have vetoed the resolu-
tion but apparently erroneously believed that their abstention was tantamount to a veto.
StePHEN Dycus ET AL., NATIONAL SECURITY Law 290 (1997).

63. KeimH B. PaynE, DETERRENCE IN THE SECOND NUCLEAR AGE 4, 5 (1996).
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isno reason to believe that Saddam could have anticipated military success
if he knew the United States would come to the aid of Kuwait. He must
have also understood that his military fortuneswould be further reduced if
France, Great Britain, and the Arab allies joined the United States. The
only rational explanation for his attack on Kuwait is that Saddam did not
believe the world would come to Kuwait's assistance. Indeed, historians
have remarked that Saddam mistakenly concluded there would be no inter-
national military response for threereasons: first, the United States tended
to favor Irag initswar with Iran; second, Saddam incorrectly believed that
he would not be opposed by other Arab states; and finally, the United
States was still suffering from the “Vietnam syndrome” when it came to
military action outside of Europe.®

A single lesson emerges from the Korean Conflict and Persian Gulf
War: “[A]pproaching such actions in a deterrent rather than an after-the-
fact modeand . . . focusing centrally and clearly on the deterrent effect of
such actions”® is the best way to deal with aggression. In addition,
“[d]eterrence should become the central theme in structuring U.N.
actions.”%¢ In Irag, ten years after the Gulf War, Saddam Hussein still
refuses to respond to diplomacy.%” Deterrence, therefore, must continue as
the primary method used to deal with similar rogue regimes.

It is better to respond to potential acts of aggression and massive
human rights atrocities with a “ systematic, global preventative regime,” %8
than to create an after-the-fact formal enforcement mechanism. Thisis
true for both mgjor international armed conflicts and low-level internal
struggles with international implications. “Credible military intervention
by forces overwhelmingly more powerful than the combatant parties (like
NATO'’s bombardment of Serb artillery positions in 1994 and subsequent
occupation of Bosnia) has historically been the means to still low-level
conflicts.”® In recognition of this principle, President Clinton recently

64. CimBALA, supra note 60, at 167-68.

65. Moore, supra note 14, at 862.

66. 1d.

67. Thomas C. Wingfield, Taking Aim at Regime Elites: Assassination, Tyrannicide,
and the Clancy Doctrine, 22 Mp. J. INT'L L. & TrADE 287 (1999).

68. See, MicHAEL LunDp, PReEVENTING VIOLENT CoONFLICTS. A STRATEGY FOR PREVENTIVE
DirLomacy (1996).

69. David S. Bloch & Elon Weinstein, Velvet Glove and Iron Fist: A New Paradigm
for the Permanent War Crimes Court, 22 HastiNes INT'L & Comp. L. Rev. 1, 7 (1998).
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apologized for the United States' lack of an aggressive and early response
in Rwanda.”®

Deterrence preserved peace during several historical events, or non-
events as it were. For example, the fact that theWarsaw Pact and NATO
never fought World War 111 can be directly attributed to the power of deter-
rence. According to former Secretary of Defense, Casper Weinberger:

What has deterrence done? Again | must stress that it has
worked and is working today. There has been 37 years of Peace
in Europe. Despite the threat of the Soviet Army; despite the
threat of the Soviet nuclear weapons, Western Europe has pros-

pered. Its political freedoms have flourished, and its social insti-

tutions have grown stronger. Indeed, there has not been an equal

period of uninterrupted peace on the European continent since
the Roman Empire fell. At the risk of stating the obvious, the
United States and the rest of the world have also avoided the

scourge of nuclear fire. Deterrence, thisis and remains our best

immediate hope of keeping peace.”*

Even some non-governmental organizations established to reduce the
threat of war recognize the ultimate value of deterrence and, asalast resort,
the use of force.

The threat of use of forceful measures might seem at odds with
the commission’s focus on prevention of deadly conflict. But
situations will arise where diplomatic responses, even where
supplemented by strong economic measures, are insufficient to
prevent outbreak or recurrence of major violence. The question
is when, where, and how should individual nations and global
and regional organizations be willing to apply forceful measures
to curb incipient violence and prevent potentially much greater
destruction of life and property.’?

70. Robert I. Rothberg, Post-Clinton Africa: The Wait Begins, CHRriSTIAN Sci. Mon-
ITOR, Apr. 7,1998, at 11.

71. Casper Weinberger, Shattuck Lecture, 307 New Enc. J. Mep. 767 (1982). If
former Secretary Weinberger had given this lecture ten years later, his support for deter-
rence theory would have been bolstered even more by the events that transpired in the
interim, namely the successful resolution of the ColdWar.

72. CarNEGIE ComMIssiOoN ON PREVENTING DEaDLY CoNrLICT, FINAL RerorT 59 (1997).
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Recently, a deployment of peacekeepers to Macedonia may have pre-
vented the conflict in the Former Yugoslavia from spilling over into that
country as well.”® Preventive military deployments, therefore, are also a
form of preventative diplomacy.” The mere presence of a*“thin blueline”
appears to have stabilized Macedonia and protected the country from
neighboring threats.”

“Perhaps the clearest use of apreventive deployment would beits uti-
lization to deter external threats to a country’s territory or violations of
some other internationally recognized boundary.””® Another potential use
would be to deter genocide and large-scale humanitarian violations.

In these situations, any preventive force deployed may be greatly
outnumbered, both in terms of personnel and firepower, by the
external threat or threats its presenceis meant to deter. Yet as a
recent study by the Carnegie Commission on Preventing Deadly
Conflict has observed, while consisting of: “Only a ‘thin blue
line' of forces, aswith classical peacekeeping, the deterrent lies
in the fact that the Security Council has expressed its interest in
the situation, all therelevant parties are under close international
scrutiny, and thereis at least an implication of willingnessto take
action if there is any resort to violence.””’

Another tool in the creation of a international system of deterrence
strategy might be the creation of a highly-trained and well-equipped U.N.
Security Council fighting force.”® A force of 5,000 troops under the aus-
pices of the Security Council would be able to handle most small-scale
contingencies and internal conflicts. A similar option would be the cre-
ation of a U.N. police force pursuant to Articles 39 through 41 of the U.N.
Charter.” A final option would be ad hoc coalitions, similar to the one
formed in the Persian Gulf War and acting pursuant to Article 106 of the
U.N. Charter. Such coditions may even be able to operate without Secu-
rity Council authority.8% All of these deterrent options may be less expen-

73. See generally Stephen T. Ostrowski, Preventive Deployment of Troops as Pre-
ventive Measures. Macedonia and Beyond, 30 N.Y.U. J. INT'L L. & PoL. 793 (1998).

74. 1d. at 798.

75. 1d. at 810, 831.

76. 1d. at 840.

77. 1d. at 843-44 (quoting CARNEGIE COMMISSION ON PREVENTING DEADLY CONFLICT,
FinaL ReporT 65 (Dec. 1997)).

78. Moore, supra note 14, at 864.

79. U.N. CHARTER arts. 39-41.
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sive and far more effective than the establishment of ad hoc criminal
tribunals.

Despite this potential, the U.N. and regional security organizations
have not been completely successful in preventing armed conflict. Some
researchers place combatant deaths in the twentieth century as high as
thirty-three million.8! As staggering as this statistic may be, non-combat-
ants killed as a result of atrocities by their own governments may exceed
169 million during the same period.8? Professor M oore reminds us:

In aperiod of relative calm following the cold war, it is easy to
forget the tragic costs of war. The widespread starvation and
killing in Ethiopiaand Somalia, the half amillion or more Tutsis
slaughtered in Rwanda, the widespread destruction of society in
Lebanon and Liberia and the systematic genocide in Bosnia
however, are unmistakably contemporary. Effective implemen-
tation of the goals, for which the United Nations was founded,
remains a compelling need for human kind.23

Exacerbating these human casualty figures is the amost incalculable
negative economic impact armed conflict has had on the international
community.8

80. Seegenerally Andrew Miller, Universal Soldiers: U.N. Standing Armies and the
Legal Alternatives, 81 Geo. L. J. 773 (1993).

81. Moore, supra note 14, at 816 (citing RuboLrPH J. RUMMEL, THE MIRACLE THAT IS
Freebom, THE SoLuTioN To WAR, VioLENCE, GENOCIDE, AND PoverTy 3 (1995)).

82. 1d. at 816 (citing RummEL, supra note 21, at 4). Professor Rummel calls this
number a“partia world total.” Id.

83. Id. Sincethetime of Professor Moore'sarticle, additional humanitarian disasters
have occurred, including the violence and misery in Kosovo, East Timor, Sudan, and Sierra
Leone.

84. Id. at 816-17. Professor Moore writes:

World War | multiplied the national debt of France by afactor of seven
and the national debt of Britain by a factor of more than ten. The result-
ing famine in Germany may have killed as many as 750,000 and led to
widespread economic chaos, in turn setting the stage for takeover by the
Nazis and World War 1. World War |1 may have cost $1.6 trillion; again
with all future generations deprived of the compound rate of growth that
would have forever created increasing wealth on this global asset base.

Id. (citing JorNn KEeGAN, THE SEconDd WoRLD WAR 592 (1990); GEorRGE WRIGHT, THE
ORDEAL OF ToTAL WAR 264 (1968)).
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The United States has avital leadership roleininternational peace and
security.®5 No other force hasthe same capability to protect the world from
tyrannical regimes. It does not appear that the United Nationsis capable
of building the political will necessary in many cases to create a credible
threat to aggressor regimes. According to one expert, it would beamistake
to place all the deterrence eggs in the basket of collective security.
Therefore, the law must reflect the reality that the United States will pro-
vide unilateral leadership and bear the brunt of most international military
operations to deter aggression.®’

Professor Innis Claude asserts that real and effective deterrenceis cre-
ated by a major power taking the leadership role. For example, the suc-
cesses in mounting military responses in Korea and the Persian Gulf were
aresult of U.S. leadership.®8 Professor Claude argues:

| reached the conclusion some 30 years ago that the idea of cre-
ating aworking collective security system had been definitively
rejected, and that at most the idea might occasionally receive lip
service. | havetaken the view that the implementation of collec-
tive security theory is not a possibility to be taken seriously, and
that the United Nations should be turned to other, more promis-
ing because more acceptable, methods of contributing to world
order.®

[1. Implementation of International Norms
A. Various Modalities of Implementation
Other than formal national or international courts, methods of

enforcement of international law include the protecting power, reprisals,
international military commissions, monitoring, negotiating, fact-finding,

85. David J. Scheffer, Statement on the Status of Negotiations on the Establishment
of an International Criminal Court, Rome, Italy (July 15, 1998), available at http://
www.state.gov/www/policy_remarks/1998/ 980715 _scheffer_icc.html.

86. INnNIs L. CLAUDE, JrR., CoLLECTIVE SecURITY AFTER THE CoLb WAR I, CoLLECTIVE
SECURITY IN EUROPE AND Asia 7-28 (Gary L. Guertner ed., 1992).

87. United States Secretary of State Madeline Albright described the United States
as the “indispensable nation” for resolving international crises. Samuel P. Untington, The
Lonely Superpower, 78 ForeicN Arralrs 37 (1999).

88. CLAuDE, supra note 86, at 24.

89. Id.at 9.
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official inquiries, compensation, economic sanctions, and brute military
force.®

Although virtually all societies have rules for when they are willing
to go to war and rules regarding the conduct of warfare,®® “in the 1980's
and 1990's there has been an unprecedented degree of international atten-
tion to the application of the laws of war to contemporary conflicts.” %> A
natural by-product of this increased sensitivity to the laws of war may
include a perceived need for a court to enforce that law. Looking at the
domestic criminal law model, the world community is under the impres-
sion that the proposed international criminal court will deter war crimes
and human rights violations.®® Moreover, in this century, the lethality of
weaponry has increased and there has been an explosion of domestic
armed struggles. Thefact that theface of warfareischanging, and increas-
ing numbers of civilians are victimized by armed conflict, may be leading
some to assume that a permanent court is the answer.%

Many commentators |ook to the success of the post World War |1 war
crimes prosecutions as support for the creation of a standing permanent
international criminal court. However, a*“questionable part of the legacy
of Nuremberg is the creation of the expectations that, in generd, trials are
an appropriate way to handle war crimesissues.”® Telford Taylor, a pros-
ecutor at Nuremberg has stated:

In terms of enforcement, whether the charge is war crimes or
crimes against humanity, | think it is a mistake to expect that the
device of acrimina trial isthe major way in which the enforce-
ment of those limitations and obligationsisgoing to be achieved.
As one who has taught criminal law for several years, | dways
try to ingtill in my students a basic appreciation that most law
enforcement is voluntary. Therefore, in [the] international field

90. Adam Roberts, The Laws of War: Problems of Implementation in Contemporary
Conflicts, 6 Duke J. Comp. & INT'L L. 19-20, 30, 35, 38, 39 (1995).

91. Seegenerally FrRiEDMAN, 1 THE Law oF WAR: A DocuMENTARY HisTory (1972).

92. Roberts, supra note 90, at 11.

93. See Gerhard Hafner, Statement on Behalf of the European Union Delivered by
Acting Head of Australian Delegation of the Whole (July 17, 1998), available at http:/
www.un.org/icc/index.htm (Speeches, July 17, 1998).

94. See David J. Scheffer, International Judicial Intervention, Foreion PoL’y, Mar.
1, 1996, at 34; Barbara Crossette, Violation: An Old Scourge of War Becomes Its Latest
Crime, N.Y. Times, June 14, 1998, at 4:1.

95. Roberts, supra note 90, at 27.



180 MILITARY LAW REVIEW [Vol. 167

as well, the idea that trials alone (or statutes and treaties) can
bring about the reforms and remedies that we hope for is mis-
placed reliance.®

During the early years of the development of the laws of war, warriors
developed codes of behavior that were largely self-enforced. However,
over the years, these codes of honor have been codified and elevated to the
status of law. This transition of the rules from codes of honor to codified
law may partially explain why scholars and diplomats tend to support the
creation of formal enforcement mechanisms over traditional self-enforce-
ment means of compliance.®’

The natural tendency in thisregard isto look to the creation of formal
enforcement mechanisms such as criminal courts.®® To be sure, there must
be some sort of sanction for violations if community expectations are to
riseto the level of crediblelegal norms.®® However, aformal enforcement
mechanism may not be the best forum for achieving the desired results.
Hence the observation that the “ problems faced by soldiers and decision-
makers in armed conflicts have not been explored in depth.”1®

It may be argued that a standing court offers the world its best hope
for deterring large-scale violations of humanitarian law and human rights
abuses. While these courts have the potential to deter some illegal actors
some of the time, unfortunately, they may not represent a sufficiently cred-
ible threat to deter the vast mgjority of aggressors. In fact, criminal courts
may have the tendency to perpetuate the violence in some conflicts.

B. National and International Criminal Courts

War is indeed reprehensible, primitive, and threatens universal
catastrophe. All true, but it cannot be conjured away by calling
it the crime of anindividual to be suppressed by a world commu-
nity of peace loving nations.1%

96. Telford Taylor, Discussion Panel, Forty Years After Nuremberg and Tokyo Tri-
bunals: The Impact of the War Crimes Trials on International and National Law, 80 Awm.
Soc'y INT'L L. Proc. 56, 70 (1986).

97. Roberts, supra note 90, at 16.

98. Id. at 15.

99. Robert F. Turner, Don't Let Saddam Escape Without Trial, ATLanTA ConsT., Aug.
31, 1991, at B2.

100. Roberts, supra note 90, at 16.
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Traditionally, domestic courts, rather than international tribunals,
were relied on as the primary forma method to enforce the laws of war.
Even following World War 11, “[t]here were many war crimes trials . . .
mainly in national courts of the victorious powers and of the countriesthey
had liberated.” %> However, the most famous and influential of the post-
World War Il war crimestrials were those before the international military
tribunal s at Nuremberg and Tokyo, which tried Axiswar criminals. These
two tribunals constitute the “major precedent for implementation of the
laws of war through international trials.” 1%

The most common criticisms of the post-World War I tribunals
include:

(1) Thetribunas applied abody of law, some aspects of which,
before 1945 had not been clearly enumerated in treaty form, or
were in treaties which were not fully applicable to the events
under scrutiny;

(2) The tribunals were one-sided, as possible war crimes com-
mitted by the Allies were neither fully considered at either tribu-
nal nor dealt with elsewhere; and

(3) Large numbers of guilty individuals were either not prose-
cuted al all, or were treated too leniently.1%

While these criticisms are well-founded, they do not demonstrate that the
trials were of insignificant value.1%® Rather, the “Nuremberg and Tokyo
tribunals had taken a bold step beyond the idea that states primarily were
responsible for punishing their own nationals.” 1% Although these tribu-

101. Eucene Davibson, THE NUReMBERG FaLLAcy, WARS AND WAR CRIMES SINCE
WorLD WAR I 296 (1973).

102. U.N. WaR Crimes CommissioN, History oF THE UNITED NATIONS COMMISSION AND
THE DEVELOPMENT OF THE LAWS OF WAR (1948).

103. Roberts, supra note 90, a 19-20 (citing Charter of the International Military
Tribunal, Agreement for the Prosecution and Punishment of the Major War Criminals of the
European Axis, Aug. 8, 1945, Annex, arts. 6(a)-(c), 59 Stat. 1544, 1547, 82 U.N.T.S. 280,
286-88 [hereinafter London Charter]).

104. Roberts, supra note 90, at 24.

105. Id. at 27.

106. Id. at 28.
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nalsdid not perfectly administer justice, the world was better off with them
than without them.

Since Nuremberg, there has been agrowing call for establishing for-
mal criminal law enforcement mechanisms at the international level, the
job formerly of domestic criminal law systems.X%” “International criminal
law has expanded morein thelast fifty yearsthan in the previous five-hun-
dred.”1% However, an international court would not be without limita-
tions:

The idea that acts deemed to be crimes can and should be tried
and punished in courts is afeature of all national legal systems;
however, its application on theinternational plane, as a means of
enforcing the laws of war, is problematic . . . . Events in some
major conflicts of the past two decade confirm the difficulties of
the criminal law approach.” 1%

There are also “many difficulties with transposing the institutions of
domestic criminal justice to the radically different terrain of international
politics.” 110

There is no real debate that courts can further very noble and worth-
while goals, such as forcing the elites in corrupt regimes to bear some of
the costs of massive violations of international humanitarian law. But,

lest wefall victim to ajudicial romanticism in which weimagine
that merely by creating entities we call courts we have solved
major problems, we should review the fundamental goals that
institutions designed to protect public order seek to fulfill. Goal
clarification is especially important when our passions are
engaged, as indeed they should be, upon encountering atrocities
such as those of Rwanda. '

107. See Scheffer, supra note 94, at 34.

108. LyAL S. SunGA, THE EMERGING SysTEM OF INTERNATIONAL CRIMINAL LAw, DEVEL-
OPMENTS IN CODIFICATION AND IMPLEMENTATION 2 (1997).

109. Roberts, supra note 90, at 69.

110. W. Michael Reisman, Sopping Wars and Making Peace: Reflections on the Ide-
ology and Practice of Conflict Termination in Contemporary World Palitics, 6 TuL. J. INT'L
& Comp. L. 5, 46 (1998).

111. M. Michael Reisman, Institutions and Practices and Maintaining Public Order,
6 Duke J. Comp. & INT'L L. 175 (1995).
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As seenin Rwanda, even the best laid plans to dea with the enforcement
of violations of international law do not always work out as hoped for in
the real world.11?

The international community may have unrealistically high expecta-
tions for the ICC, just as it did with the International Court of Justice.''3
Treating the war criminal as a common criminal oversimplifies the com-
plexity of the international system. It is questionable whether courts are
the most effective places to dea with powerful criminal states and their
leaders. The problem may be much larger than acourt aloneis capable of
addressing.

International law is not a criminal law system; it ismore akin to
constitutional law, where enforcement rests on political counter-
pressures and foreseeable middle- and long-term reactions. A
militarily organized movement that commits atrocities is likely
to lose dllies, unify its enemies, waste its energy in daring strikes
of dubious military or political value, and ultimately turn on
itself.114

International law is far more complex and intricate than a domestic
penal system of laws. International law also includes politics and diplo-
macy, hecessary to maintain the state and its sovereignty asthe fulcrum of
the international system.®

For better or for worse, we live in aworld of states, and in most
cases, the laws of war, like other parts of international law, must
be implemented thorough traditional state mechanisms such as
deliberations in governmental departments, nationa laws, man-
uals of military law, rules of engagement, government-estab-
lished commissions of inquiry, and courts and courts-martia. . .

112. See Ambassador Bill Richardson, Statement Before the United Nations Confer-
ence of Plenipotentiaries on the Establishment of an International Criminal Court (June 17,
1998), available at http://www.un.org/icc/index.htm (Speeches, 17 June 1998).

113. David Wippman, Atraocities, Deterrence, and the Limitsof International Justice,
23 ForDHAM INT'L L.J. 473, 484 (1999).

114. See Roberts, supra note 90, at 69.

115. Mary Margaret Penrose, Lest We Fail: The lmportance of Enforcement in Inter-
national Criminal Law, 15 Am. U. INT'L Rev. 321, 349 (2000) (citing Louis Henkin, Con-
ceptualizing Violence: Present and Future Developments in International Law, 60 ALs. L.
Rev. 571, 577 (1997) (explaining that internationa law deals more with issues of politics
than law)).
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. When states and international organizations not directly
involved in a particular conflict are moved to demand better
application of humanitarian rulesin that conflict, they need to be
very careful about the manner in which they do so. . . . [Other-
wisg] their efforts may backfire.!®

If international law is based primarily on politics and relations between
states, then the best method of deterring aggression isthe deterrence of the
state, not the punishment of a handful of war criminals before an interna-
tional tribunal .

One problem with globalizing criminal law isthat the majority of con-
flicts in the twentieth century have been internal conflicts. The rules of
international armed conflict do not always apply cleanly in these civil war-
like settings. Asageneral rule, the full body of the laws of war apply only
in international armed conflict, that is armed conflict between nation-
states.'” Thisis because “governments usually have been reluctant to cre-
ate or sign on to a body of law which would bind their freedom of action
in dealing with armed rebellion.” 118 However,

[clivil wars are notoriously bitter; . . . each sideis likely to deny
the legitimacy of the other; training in thelaw of war may belim-
ited; the neat distinction between soldier and civilian frequently
breaks down; and the scope for a compromise settlement of the
war is usualy slight. Trying to secure even aminimal level of

116. Raberts, supra note 90, at 71.

117. Hague Convention No. IV Respecting the Laws and Customs of War on Land,
Oct. 18, 1907, art. 2, 36 Stat. 2277, Treaty Series N. 539, [hereinafter Hague IV]; Geneva
Convention for the Amelioration of the Condition of the Wounded and Sick in the Field,
Aug. 12,1949, art. 2, 6 U.S.T. 3114, 75 U.N.T.S. 31 [hereinafter GWS]; Geneva Conven-
tion for the Amédlioration of the Condition of the Wounded, Sick and Shipwrecked Mem-
bers of the Armed Forces at Sea, Aug. 12, 1949, art. 2, 6 U.S.T. 3217, 75 U.N.T.S. 85
[hereinafter GWSS]; Geneva Convention Relative to the Treatment of Prisoners of War,
Aug. 12, 1949, art. 2, 6 U.S.T. 3316, 75 U.N.T.S. 135, [hereinafter GPW]; Geneva Conven-
tion Relativeto the Protection of Civiliansin Time of War, Aug. 12, 1949, art. 147,6 U.S.T.
3516, 75 U.N.T.S. 287 [hereinafter GC]; Protocol Additional to the GenevaConventions of
12 August 1949, and Relating to the Protection of Victims of International Armed Con-
flicts, Dec. 12, 1977, art. 1, 1125 U.N.T.S. 3 [hereinafter Protocol 1]. Other than Article 3
Common to the Geneva Conventions, GWS, GWSS, GPW, and GC, the remainder of the
Geneva Conventions do not apply to purely internal armed conflicts. Protocol Additional
to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of
Non-International Armed Conflicts, Dec. 12, 1977, art. 1, 1125 U.N.T.S. 609 [hereinafter
Protocol 11], specifically appliesin interna armed conflicts.

118. Raberts, supra note 90, at 13.
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observance of rules is peculiarly difficult in such circum-
stances.™?

Owing to the added complexity of internal armed conflicts and the limited
reach of the laws of war therein, national courts appear to be amore work-
able option than international tribunals for trying war criminals—for now
at least.*?0

IV. Criminal Justice Systems and International Law
A. Courts and Deterrence

Systems of criminal justice are designed to do more than merely pun-
ish violators of the law. One of their primary goals is to deter potential
wrongdoers by punishing those that are unfortunate enough to get caught.
In other words, penal systems also seek to specifically and generally deter
individuals from participating in future illegal activities.’? Despite this
laudable goal, international criminal tribunals have had little if any deter-
rent effect. The Nuremberg Tribunal, the first serious international crimi-
nal tribunal, met over fifty years ago; since then, however, the world has
witnessed almost 100 wars and endured thousands, perhaps even millions,
of atrocities committed during those conflicts.1?

Although many believe the proposed ICC will have arole in the pre-
vention of war, virtually no one believes the court can do that alone.*?3
One commentator has opined:

In circumstances in which the international community is pre-
pared to defeat an adversary, application of the criminal law
model, through an international tribunal, makes sense. It directs
condemnation, of violations of international law, at the defeated

119. Id. at 13.

120. Mark S. Martins, National Forums for Punishing Offenses Against Interna-
tional Law: Might U.S Soldiers Have Their Day in the Same Court?, 36 Va. J. INT'L L. 659
(1996). Martins points out that thousands have been tried in national courts for law of war
violations, far more than in international tribunals.

121. Bloch & Weinstein, supra note 69, at 1 (citing SanForp H. KAbisH & STEPHEN
J. SCHULHOFER, CRIMINAL LAw AND ITs Processes 113-14 (5th ed. 1989)).

122. See Davipson, supra note 101.

123. LeilaSadat Wexler, The Proposed Permanent International Criminal Court: An
Appraisal, 29 CorneLL INT'L L.J. 665, 672 (1996).



186 MILITARY LAW REVIEW [Vol. 167

government officials and legitimizes a process of social recon-
struction. In circumstances in which the international commu-
nity is not prepared to defeat the party deemed in violation of
international law but ultimately must negotiate a settlement with
that party, the criminal law model makesno sense becauseit only
delays the inevitable negotiation.” 124

Therefore, some believe that the ICC might actually defer reconciliation
by stirring up the participants in a conflict that has ended through its
attempt to punish those guilty of violating international law. Sir Graham
Bower remarked:

This Court would render a peace impossible. When the soldiers
and sailors had finished fighting, when the hostilities were over
and the soldiers and sailors on both sides were ready to shake
hands with one another, as they are today, the lawyers would
begin awar of accusation and counter accusation and recrimina-
tion. Such awar would render peace or reconciliation impossi-
ble.1%

In fact, an over-ambitious international court could possibly create
conditions that lead to war, rather than prevent it.

The Superpowers, despite their overwhelming collection of
nuclear weapons, do not have anything like compl ete freedom of
movement. The war the United States has been fighting in
Indochina, and the Russian invasions of Hungary and Czecho-
slovakia, have been limited by considerations of prudent risk;
each superpower attempts to avoid actions that are likely to lead
to mgjor confrontation with the other . . . . Thusit may be argued
that the uneasy peace that has endured between the major powers
since World War |l has been kept not because of, but despite
Nuremberg. Had the Nuremberg principles of the illegality of
aggressive war been maintained as rigorously as many of their
proponents would have liked, a world war could have started in
Hungary, in the Middle East, in the Far East—in fact, anywhere
at all. Fortunately for the human race, statesmen tend to act with
aweather eye on redlities and its is by ignoring the doctrines of

124. Reisman, supra note 111, at 185.
125. Wexler, supra note 123, a 672 (quoting INTERNATIONAL LAw ASSOCIATION,
REPORT OF THE THIRTY-THIRD CoNFERENCE 154 (1925)).
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Nuremberg rather than by trying to enforce them that the post-
war world haslived through the cold war and then peaceful coex-
istence, which is another stage of the same process.1?6

The International Criminal Tribunal for Yugoslavia (ICTY) has been
in existence for over seven years.'?” The existence of the tribunal, how-
ever, did “not adequately [deter] the warring factions from committing
rape, torture, forced expulsion, forced displacement, genocide, murder and
other war crimes.” 28 |n Yugoslavia, armed conflict continued to rage even
after the establishment of the tribunal. In a similarly tragic vein, “[i]n
Rwanda, where the victorious group is enthusiastically in favor of such a
tribunal, the exercise isin danger of becoming a technique by which the
ruling elites, with international blessing, purgesthe leadership of the oppo-
sition.” 12°

Deterrence of future atrocities through vigorous prosecution is the
argument most often made by supporters of the |CC.1% Using the example
of the ICTY, this assertion does not withstand scrutiny.

This argument was regularly advanced as one of the main justi-
fications for the creation of the ICTY. Unwilling in 1993 to take
strong military action to control the bitter conflict then tearing
Bosnia apart, the U.N. Security Council expressed its hope that
the ICTY would “contribute to ensuring that violations of inter-
national humanitarian law” are halted and effectively
addressed. 13

126. Davipson, supra note 101, at 290-91.

127. S.C. Res. 827, U.N. SCOR, 48 Sess., 3217th mtg., U.N. Doc. S/IRES/827
(1993), reprinted in 32 1.L.M. 1203 (1993) [hereinafter ICTY Statute].

128. Penrose, supra note 115, at 325 (citing War With Milosevic, Economist, Apr. 3,
1999). Penrose points our that as many as one million refugees from Kosovo had been dis-
placed during Serbian ethnic cleansing operationsin March and April 1999 alone. As many
as 4,000 ethnic Albanian crossed the borders of Albania, Macedonia, and M ontenegro per
hour. All, of course, after the tribunal had been operating for over five years. 1d.

129. Reisman, supra note 111, at 185.

130. M. CHERIF BAssiouNi, THE STATUTE oF THE INTERNATIONAL CRIMINAL CourT: A
DOCUMENTARY History 1-2 (1998); Mark J. Osiel, Ever Again, Legal Remembrance of
Administrative Massacre, 144 U. Pa. L. Rev. 463 (1995); Accountability for International
Crimes and SeriousViolations of Fundamental Human Rights, 59 Law & CoNTEMP. ProB.
(1996).

131. Wippman, supra note 113, at 477. See also, Carroll Bogert, Pol Pot's Enduring
Lesson, Fin. TiMEs, Mar. 16, 1998, at 16 (discussing the deterrence theory of an interna-
tional criminal court).
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Unfortunately, however, “the connection between international prosecu-
tions and the actual deterrence of future atrocities is at best a plausible but
largely untested assumption. Actual experience with efforts at deterrence
is not encouraging.” 132

Payam Akhavan, Legal Advisor to the Office of the Prosecutor for the
ICTY writes, “the evidence of the tribunal’s contribution to deterrence of
ongoing humanitarian law violations remains equivocal.” 133 Atrocities
continued, at high levels, even after the court was established and had tried
its first case.'® Moreover, the numbers actualy tried for crimesin Y ugo-
slavia are “minuscule” in comparison to the numbers of persons that took
part in the atrocities.’3> Many of those indicted, many of the senior |ead-
ers, remain at large.3® One cynical observer noted that offenders have
about as much chance of being prosecuted as “winning the lottery.” 37

The majority of the participants in the atrocities in the formerY ugo-
slavia were not ignorant with regard to the laws of war; they understood
the rules and accepted the legitimacy of the rules, but did not view their
actions as being wrongful .13 The combatants believed they were in a
“total war” and that the lines between civilians and combatants were
blurred. They were willing to intentionally target civilians, indiscrimi-
nately use land mines, and abuse prisoners of war. They felt they werein
alife and death struggle and the limits on warfare had to be suspended.*°
It isunlikely that a court could deter conflict participants with these types
of motives. Even after the indictment of Slobodan Milosevic, President of
the Federal Republic of Yugoslavia, the atrocities continued.'* The con-
cern for prosecution in Bosnia may have manifested itself when partici-

132. Wippman, supra note 113, at 474.

133. Payam Akhavan, Justice in the Hague, Peace in the Former Yugodavia?, 20
Hum. Rts. Q. 737, 744 (1999).

134. Wippman, supra note 113, at 475.

135. Id. at 476.
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137. Id. at 477.

138. Id. (citing INTERNATIONAL ComMITTEE OF THE RED CRross, COUNTRY REPORT ON
Bosnia-HErzEGovINA 13 (n.d.), available at http://nt.oneworld.org/cfdocs/icrc/pages/
reports/pdfs/bosnia.pdf).
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140. Id. at 479.



2001] EFFECTIVE DETERRENCE 189

pants in ethnic cleansing began wearing black ski masks, but the threat of
prosecution did not prevent the atrocities themselves from continuing.4!

B. The Current Ad Hoc International Criminal Tribunals

I would go so far as to say whereas the Nuremberg trials were a
symbol of the allies” triumph, the Tribunals for the former Yugo-
slavia and Rwanda in many ways symbolize failure.14?

The goas of the ICTY, as announced in Security Council Resolution
808, were arguably “naively optimistic.”'*® As Professor Reisman has
explained: “Thereis no evidence that courts, by their mere existence and
operation, create the minimum political order that is necessary for their
operation.”** Nonetheless, many believed the ICTY would do much to
facilitate and preserve peace in the region.

The establishment of an international tribunal would bring about
the achievement of the aim of putting an end to such crimes and
of taking effective measures to bring justice the persons respon-
sible for them, and would contribute to the restoration and main-
tenance of peace.#®

Theoriginal purpose of the ICTY was to restore the peace, not neces-
sarily to prosecute war criminals.1#® Andyet, did the court really have any-
thing to do with the attainment of peace in theregion? If thereisalinkage
to peace, '’ now that peace has been restored, does this mean there is no
longer aneed for the court and that it should shut down?'* Ironically, like
any formal court system, it was only after the real threat had ceased and
peace had been restored that the lawyers and judges assigned to the tribu-
nal were fully able to swing into action.'*® Moreover, the court will likely
continue in business for years, well after the conflict has concluded .“The

141. 1d. at 480 (citing Raymond Whitaker & Andrew Marshall, Massacre Ordered
at Top Level in Belgrade, Says US, INDEPENDENT, Jan. 29, 1999, at Title Page).

142. Penrose, supra note 115, at 329 (citing Tom Gjelten, Conference on War Crimes
Tribunals: Tribunal Justice, the Challenges, the Record, and the Prospects, 13 Am. U. INT'L
L. Rev. 1541, 1556 (1998)).
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145. Report of the Secretary Genera Pursuant to Paragraph 2 of Security Council
Resolution 808, U.N. SCOR, 48th Sess., U.N. Doc. §/25704 26 (1993) [hereafter Report of
the Secretary General].
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whole process will take years or decades, not months—a further reason
why itisnot necessarily wiseto suggest that such aprocessisapreliminary
to restoration of peace.” 1%

Some writers have not been convinced that the ICTY has lived up to
itshilling. Possible reasons suggested for the inability of the ICTY to fully
respond to violations of international law in the Former Yusgoslavia
include:

(1) The probable need, in efforts to end the war, to negotiate
with the very peoplewho arewanted for war crimes, and to agree
to some kind of amnesty;

(2) The problem of getting evidence which proves the guilt of
specificaly named individuals—afar more difficult matter than
proving in agenera way that war crimes occurred;

(3) Thedifficulty of getting suspects arrested and brought to
The Hague—the statute having, probably rightly, ruled out trials
in absentia;

(4) Thedifficulty of getting witnesses to come to The Hague to
give evidence and protecting them thereafter; and

(5) The difficulty of getting adequate and reliable financial
resources for what must be a very extensive process of investi-
gation and trial, especialy as the U.N. General Assembly has
ultimate control over funding, and is anxious about the gravita-

146. Isit possible that such a court could find counter to the stated goal of restoring
peace and security? If the court isto be effective asameansof keeping the peace, it would
seem that the court would have to appear to be neutral by the warring parties. However, the
appearance of neutrality it difficult to maintain if the court calls on military forces to arrest
aleged war criminas belonging to one of the parties to the conflict. For example, on 10
July 1997, British troops arrested a suspected war crimina and killed another in the Bos-
nian town of Prijedor. As aresult, there was a spat of “retaliatory hand-grenade attacks,
stabbings and bombings® directed against NATO units. Chris Hedges, Dutch Troops Seize
SQuspects, Wounding One, N.Y. Times, Dec. 18, 1997, at A20. Actions like this might jeop-
ardize the peace process. YVEs BEIGBEDER, JUDGING WAR CRIMINALS:  THE PoLITICS OF INTER-
NATIONAL JusTicE 162-63 (1999).

147. Report of the Secretary Generd, supra note 145, para. 28. The Secretary Gen-
era explained: “As an enforcement measure under Chapter V11, however, the life span of
the international tribunal would be linked to the restoration and maintenance of interna-
tional peace and security in the territory of the former Yugoslavia, and Security Council
decisions related thereto.” Id.

148. Reisman, supra note 110, at 48.

149. 1d.

150. Roberts, supra note 90, at 58.
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tion of powers within the United Nations Organization toward
the Security Council .15

1. Lack of Enforcement Mechanisms

Until we are certain that international crimeswill be prosecuted
and punished, justice will not be done . . . . This affects us not
only because of our values, but also because of the amount of
attention and resources that the international community must
devote to the man-made tragedies. >

Both the ICTY and the future ICC lack police forcesto conduct inves-
tigations, arrest indictees, or run penal institutions.'>* The majority of
ICTY indictees in custody have voluntarily surrendered themselves to the
tribunal and were not forcibly detained.*>* Similarly, because the ICC will
not have its own police force, it will be completely dependent on member
states for assistance with everything from the investigation, location of
evidence, procurement of witnesses, arrest of those suspected, and the rec-
ognition of its judgments.'>® The lack of a credible law enforcement
agency is completely contrary to the alleged ICC goal of deterrence.

No organization [exists] to enforce an appearance before the
Court of the execution of its judgments, and it seems difficult to
establish such an organization. The jurisdiction therefore is
likely to be limited and brought into action in a haphazard way.
There are great risks that culprits will not always be brought
before the Court. On thewhole thiswill give the impression that
the jurisdiction is being exercised in an arbitrary way. Its deter-
ring effect will thus be very doubtful, if any.16
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152. Penrose, supra note 115, at 348 (quoting Claudio Grossman, Conference Con-
vocation, 13 Am. U. INT'L Rev. 1383, 1386 (1998)).
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Criminal courts can only have the power to deter when their decisions can
actually be enforced. “Unfortunately, the failure to exact retribution will
further impair the goal of deterrence.” 15" In Rwanda, the Hutu participants
in genocide felt they were immune from prosecution solely as a result of
their numbers. They believed that no formal law enforcement mechanism
could possibly investigate, arrest, prosecute and confine al the participants
involved in the slaughter.1%8

The Rwandan government registered a vote of “no confidence” in the
International Crimina Tribunal for Rwanda (ICTR). The government also
suggested that it may reconsider its commitment to the ICC, which may
only amount to a“permanent version of atemporary failure.”*>® When this
statement was made, the Rwandan government emphasized that national
courts in Rwanda had issued 20,000 indictments, had conducted 1989 tri-
als, and had accepted 17,847 guilty pleas.1® Over 100,000 suspects were
in custody at the time of the complaint.’6 These numbers must be con-
trasted with the ICTR’s forty-eight indictments and four completed cases
at thetime of the vote of no confidence.'6?

The national courts in Rwanda appear far more capable in handling
the genocide in Rwandathan the international tribunal. However, if these
national court results are seen as asort of vigilante justice, then the actions
of the national courtswill not have atendency to deter either. Infact, astro-
nomically high numbers of trials, where the accused receive no due pro-
cess, will not be considered “fair trials” and may well incite combatantsto
commit atrocities rather than deter them. The possibility of a kangaroo
court trial meting out capital punishment would only serve to encourage
combatantsto fight to the death. The best defensein theface of such acor-
rupt court system isto win at any cost.

Although the current ad hoc international tribunals do not allow for
the death penalty, national courtsin Rwanda do. Since the tribunals have

157. Dorinda Lea Peacock, “ It Happened and It Can Happen Again” : The Interna-
tional Responseto Genocidein Rwanda, 22 N.C. J. INT” Law & Com. Rec. 899, 929 (1997).
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161. AnnM. Simmons, Rwanda Mass Execution Set; Critics Decry Penalty in Geno-
cide Case, CHicaco SuN TimEs, Apr. 23, 1998, at 27.

162. Wippman, supra note 113, at 481.
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been established to handle the most serious offenders, the Rwandan gov-
ernment was opposed to the limitation on capital punishment for theICTR.
The Rwandan government was concerned that the most serious offenders
would use the tribunal as sort of a safe haven while “lesser” offenders
would be put to death by the national courts of Rwanda.1%3

2. Lack of Cooperation

Although the political will existed to establish a criminal tribu-
nal for the purpose of trying individuals accused of war crimes
and crimes against humanity, the political will apparently does
not exist to arrest and detain such individuals to enable the Tri-
bunals to function as designed.!%4

There has been aseriouslack of cooperationwiththelCTY by nations
whose cooperation is essential.1®® The United Nations Security Council
directed that “all States shall cooperate fully with the International Tribu-
nal for the Former Yugoslaviaand its organsin accordance with the provi-
sions of Resolution 827 . . . and shall comply with requests for assistance
or ordersissued by aTrial Chamber...” 1% However, even though Security
Council actions and mandates obligate the member states, they do not nec-
essarily flow to the “soldier, the platoon leader, or the commander in the
field.” 167

163. Maddine H. Morris, The Trials of Concurrent Jurisdiction: The Case of
Rwanda, 7 Duke Comp. & INT'L L. 349, 353 (1997).
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167. Walter Gary Sharp, Sr., International Obligationsto Search for and Arrest War
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3. Little Bang for the Buck

Although one cannot place a price tag on justice, resources are not
unlimited. Interms of weighing potential responses to massive man-made
humanitarian tragedies, responsible policy makers must weigh the costs of
the various options available. With thisin mind, the cost to result ratio of
the two ad hoc tribunals will now be considered.

Since itsinception in 1993, there have been ninety-seven individuals
publicly indicted before the ICTY.168 Thirty-fiveindividuals are currently
in custody, twenty-seven are at large, and four have been released pending
appeal .1%° Charges against eighteen individuals have been dropped, one
has been acquitted, and eight indicted individuals have died. Thirty-nine
individuals are currently involved in proceedings.'’® There are sixteen
individuals at the pre-trial stage, eleven have appeaed and twelve are in
on-going trials.!’*  Five trials have been completed.*”> With a current
annual budget of over $96,000,000, the total budget for the ICTY sinceits
inception has been over $470,000,000.17® This figure does not take into
account the indirect financial support the ICTY receives from nations and
NATO in the form of arrests, investigations, and intelligence.1”* Because
the ICTY has no police force or investigation services of its own, this
amount is probably quite high.

In Rwanda, the budget for the year 2000 was $79,753,900.17> To date,
there have been twenty-nine indictments against fifty individuals.'’® A
total of forty-two individuals are in ICTR detention units, and eight indi-
viduals have been sentenced in seven judgments’’

Perhaps the millions of dollars expended on these tribunals could
have been better spent. The victims of these horrific crimesmay find some

168. TheInternational Criminal Tribuna for the Former Yugodavia, ICTY Key Fig-
ures, at http://www.un.org/icty/ glance/keyfig-e.htm (last modified Jan. 23, 2001).

169. Id.

170. 1d.

171. 1d.

172. 1d.

173. 1d.

174. 1d.

175. The International Criminal Tribuna for Rwanda, About the Tribunal, at http:/
www.ictr.org/ (last visited Jan. 13, 2001) (Generd Information, ICTR Law).

176. The International Criminal Tribuna for Rwanda, About the Tribunal, at http:/
www.ictr.org/ (last visited Jan. 13, 2001) (Fact Sheet, The Tribunal at a Glance).
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form of compensation more advantageous than eventually seeing the per-
petrators placed behind bars. The money might also be used to fund a
standing U.N. police force that could respond to and even prevent man-
made humanitarian disasters, as opposed to spending the money on expen-
sive court systems after it istoo late. It has been said that the use of amil-
itary or police force early on may not only have saved thousands of lives
in Rwanda, but also “would have cost a fraction of the millions of dollars
it took . . . to maintain the . . . refugees.”1’®

Finally, themoney spent onthe ICTY and ICTR doeslittlefor the vic-
tims of man-made disasters in other parts of the world, such as Sierra
Leone. If these courtsdid infact have some power to deter other potential
human rights abusers, then the money spent on these tribunals would indi-
rectly assist the abusers potential victims. But it is unrealistic to believe
that these courts had any deterrent effect outside the scope of their limited
jurisdictions.

C. The Proposed International Criminal Court

From now on, all potential warlords must know that, depending
on how a conflict devel ops, there might be established an inter-
national tribunal befor e which those will be brought who violate
the laws of war and humanitarian law . . . . Everyone must now
be presumed to know the contents of the most basic provisions of
international criminal law; the defense that the suspects were
not aware of the law will not be permissible.1”®

At the close of World War |, theinternational community of statesrec-
ognized the need for a permanent international criminal court.*®° Over the
course of the last fifty years, the international community has established
four ad hoc international criminal tribunalsto hear casesinvolving serious

177. Annual Report of the International Criminal Tribunal for the Prosecution of
Persons Responsible for Genocide and Other Serious Violations of International Humani-
tarian Law Committed in theTerritory of Rwanda to the United Nations General Assembly
and the United Nations Security Council, U.N. Doc. A/55/435-5/2000/927, 2 (2000).

178. Peacock, supra note 157, at 936.

179. Statement of Hans Corell, United Nations Under Secretary-General for Legal
Affairs (unknown origin, n.d.), at http://www.un.org/law/icc/general /overview.htm.

180. See generally INTERNATIONAL CRIMINAL COURTS FOR THE TWENTY-FIRST CENTURY
(Mark W. Janis ed., 1992); M. CHerIF Bassiouni, AN INTERNATIONAL CRIMINAL CODE AND
DRAFT STATUTE FOR AND INTERNATIONAL CRIMINAL TRIBUNAL (1987).
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violations of international law. These four tribunals included the: (1)
International Military Tribunal in Nuremberg;'8! (2) International Military
Tribunal for the Far East in Tokyo;%? (3) International Criminal Tribunal
for the Former Yugoslavia at the Hague; '8 and (4) International Criminal
Tribunal for Rwanda sitting in Arusha, Tanzania.*®* In addition to the
World War |1 erainternational tribunals, the four major Allies prosecuted
alleged war criminals in their sectors of occupation in Germany pursuant
to the document known as Control Council Number 10.1%5 The Allies
prosecuted Japanese war criminals in their zones of occupation in the
Pacific as well .18

In 1947, the U.N. General Assembly directed the predecessor to the
International Law Commission, the Committee on the Codification of
International Law, to begin work on codifying the crimes tried at Nurem-
berg.’®” In addition to directing the codification of the Nuremberg crimes,
the General Assembly also recognized the need for a standing international
court to prosecute the crimes undergoing codification.'®

On 17 July 1998, after more than fifty years of work, astatute creating
an international criminal court was finalized in Rome, Italy, and was open
for signature until 31 December 2000.18° By the terms of the Rome Statute
(treaty or Statute), the ICC will enter into force on the first day of the
month after the sixtieth day after sixty nations ratify the treaty.'® At the

181. London Charter, supra note 103.

182. Special Proclamation: Establishment of an International Military Tribuna for
the Far East, Jan. 19, 1946, T.I.A.S. No. 1589, at 3; Charter for the International Military
Tribunal for the Far East, approved Apr. 26, 1946, T.I.A.S. No. 1589.

183. S.C. Res. 827, U.N. SCOR, 48th Sess., 3217th mtg., U.N. Doc. S/IRES/827
(1993).

184. S.C. Res. 955, U.N. SCOR 49th Sess., U.N. Doc. SIRES/955 (1994).

185. Allied Control Council Law No. 10, Punishment of Persons Guilty of War
Crimes, Crimes against Peace and Against Humanity, 20 Dec. 1945, Official Gazette of the
Control Council for Germany, No. 3, 31 Jan. 1946.

186. R. John Pritchard, War Crimes Trials in the Far East, in CamMBRIDGE EncycLo-
PEDIA OF JapaN 107 (Richard Bowring & Peter Kornik eds., 1993).

187. G.A. Res. 174, U.N. GAOR, 2d Sess., U.N. Doc. A/519 (1947).

188. United Nations, Rome Satute of the International Criminal Court, at http://
www.un.org/law/icc/ (last modified Jan. 11, 2001) (Overview) (citing G.A. Res. 260
(1948)).

189. Rome Statute, supra note 5, art. 125. Of course for countries that wish to
become parties after 31 December 2000, accession is available. Id. art. 126(2).

190. Id. art. 126(1).



2001] EFFECTIVE DETERRENCE 197

time of thiswriting, 139 nations, including the United States, have signed
the treaty and twenty-nine have signed and ratified the document.1°?

Although the United States signed the treaty, its support for the ICC
has not always been enthusiastic.’®? In a press briefing soon after the con-
clusion of the Rome Conference, U.S. Department of State representative
James Rubin denounced the Rome Statute as “deeply flawed” and certain
to “produce a flawed court.” Rubin pointed out that the court would be
weakened without participation by “the leading force for the rule of law .
.. and the leading force . . . in the fight against war crimes and crimes
against humanity;” the United States. Rubin further questioned the court
because: (1) the scope of certain crimes, including aggression, wereoverly
broad; (2) there was a possible inclusion of the use of nuclear weapons as
acrime; (3) the independent prosecutor would have an ability to indepen-
dently investigate crimes; (4) certain of the opt out provisions were not
well thought out; and (5) the court would have jurisdiction over non-par-
ties to the treaty.’®® Rubin described the conference as “sort of a festival .
. . towards the end for people who didn’t really understand the conse-
quences of words.” 194

1. The Referral System

Perhaps the most dangerous aspect of the Rome Statute is its proce-
dure for referring cases to the court. Aswill be seen, there is significant
opportunity for politically-based prosecutions. This possibility subjects
the United States and its aliesto tremendousrisk, so high, in fact, that the
forces most likely to be used to prevent or stop massive humanitarian vio-
lations may actually be deterred from responding to these man-made disas-

191. Asof 12 February 2001, the statute was signed by 139 nations and ratified by
twenty-nine. United Nations, Rome Statute of the International Criminal Court (Feb. 12,
2001) (Ratification Status), at http://www.un.org/ law/icc/statute/status.htm.

192. Ambassador David J. Scheffer, Address Before the Committee of Conscience
Holocaust Museum, Washington, DC (Apr. 22, 1998) (Responding to Genocide and Crimes
Against Humanity), available at http://www.state.gov/www/policy remarks/ (1998, 4/22/
98).

193. U.S. Department of State, Daily Press Briefing (July 20, 1998), available at
http://secretary.state.gov/www/ briefings/9807/980720db.html.

194. 1d.
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ters. David Scheffer, former United States Ambassador-at-L arge for War
Crimes, explained:

The United States has had and will continue to have a compel-
ling interest in the establishment of a permanent international
criminal court. Such an international court, so long contem-
plated and so relevant in aworld burdened with mass murderers,
can both deter and punish those who might escape justice in
national courts. Since 1995, the question for the Clinton admin-
istration has never been whither there should be an international
criminal court, but rather what kind of court it should be in order
to operate efficiently, effectively and appropriately within a glo-
bal system that aso requires our constant vigilance to protect
international peace and security. At the same time, the United
States has special exposure to political controversy over our
actions. Thisfactor cannot be taken lightly when issues of inter-
national peace and security are at stake. We are called upon to
act, sometimes at great risk, far more than any other nation. This
isaredlity in theinternational system.1%

There are essentially two ways in which the ICC gains jurisdiction
over aperson. First, the court will have jurisdiction over crimes that occur
intheterritory of one of the state parties to the Statute and over crimes that
occur in the territory of non-state parties where the non-state party con-
sents to jurisdiction over the“ crimein question.”1% Second, the court will
have jurisdiction over nationals of state parties that violate the Statute no
matter where the violation takes place.'%’

Under this jurisdictional scheme, a non-state party could launch an
aggressive war into aneighboring state. 1f other statesthen responded and
attacked the aggressor on the territory of the aggressor, the aggressor could
consent to jurisdiction for the crimes allegedly committed by the respond-
ers in the aggressor’sterritory and not consent to jurisdiction for his own
alleged crimes.’® This appearsto be apossibility because anon-state party
can consent to a “crime in question” rather that an entire incident or con-
flict.1%

Not only will traditional uses of military force, such as defense of self
or others, be risky, lesstraditional operations such as peace operations and

195. David J. Scheffer, Developments in International Criminal Law: The United
States and the International Criminal Court, 93 A.J.I.L. 12 (1999).
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humanitarian intervention will likely be so politically charged as to be
avoided at nearly all costs. What non-state party responder would attempt
to intervene on a humanitarian basis to stop genocide in a country that isa
party to the ICC under the current jurisdictional regime? As Ambassador
Scheffer explains:

Equally troubling are theimplications of Article 12 [of the Rome
Statute] for the future willingness of the United States and other
governments to take significant risks to intervene in foreign

lands in order to save human lives or to restore international

peace or regional peace and security. Theillogical consequence
imposed by Article 12, particularly for nonparties of the treaty,

will be to limit severely those lawful, but controversial and
inherently risky, interventionsthat the advocates of human rights
and world peace so desperately seek from the United States and

other military powers. There will be significant new lega and
political risks in such interventions, which up to this point have
been mostly shielded from politically motivated charges.?®

196. Rome Statute, supra note 5, art. 12(2)(a),(3). Article 12 reads:

Preconditions to the exercise of jurisdiction

1. A State that becomes a Party to this Statute thereby accepts the
jurisdiction of the Court with respect to the crimes referred to in
article 5.

2. Inthecase of article 13, paragraph (a) or (c), the Court may exer-
ciseitsjurisdiction if one or more of the following States are Par-
ties to this Statute, or have accepted the jurisdiction of the Court
accordance with paragraph 3:

(a) The State on the territory of which the conduct in question
occurred or, if the crime was committed on board avessd or aircraft,
the State of registration of that vessel or aircraft;

(b) The State of which the person accused of the crimeisa national.

3. If acceptance of a State which isnot a party to this Statuteis required
under paragraph 2, that State may, by declaration lodged with the
Registrar, accept the exercise of jurisdiction of the Court with
respect to the crimein question. The accepting Stateshall cooperate
with the Court without any delay or exception in accordance with
Part 9.

Id. art. 12.
197. Id. art. 12(2)(b).
198. Id. art. 12(2),(3).
199. Id. art. 12(3).
200. Scheffer, supra note 195, at 19.
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It may be asked whether it is “fair to criticize the Rome Statute as
leaving peace keepers subject to unreasonabl e risks of being charged with
crimes intended to fulfill a nation’s (or rogue prosecutor’s) political
agenda? 2! However, the potential for politically-based prosecutions is
not just some fanciful pipe dream. Politics have certainly played a part in
recent actions at the ICTY.2%2 Certainly then, there is no reason to be less
concerned with the possible politicization of the ICC.?% Thereis a genu-
ine concern that the prosecutor’s office could become a sort of human
rights advocate, responsive to any and all complaints regardless of the
source or seriousness of the allegations.?®* Moreover, both judges and the
prosecutor are to be elected by state parties with their inherent political
objective.?0®

Under the ICC referral system, the court may exercise itsjurisdiction
when a case has been referred to it by a state party, by the independent
prosecutor, or by the United Nations Security Council 2% Theindependent
prosecutor may initiate investigations “proprio motu on the basis of infor-
mation on crimes within the jurisdiction of the Court.”?% When the pros-
ecutor receivesinformation regarding crimes within the jurisdiction of the
court:

The prosecutor shall analyze the seriousness of the information
received. For this purpose, he or she may seek additional infor-
mation from States, organs or the United Nations, intergovern-
mental or non-governmental organizations, or other reliable
sources that he or she deems appropriate, and may receive writ-
ten or oral testimony at the seat of the Court.” 2%

201. MarcellaDavid, Grotius Repudiated: The American Objectionsto the Interna-
tional Criminal Tribunal and the Commitment to International Law, 20 MicH. J. INT'L L.
337, 357 (1999).

202. Id. at 351.

203. See Cara Levy Rodriguez, Saying the Monster: Why the United States Should
Not Support the RomeTreaty, 14 Am. U. INT'L. Rev. 805, 833-38 (1999) (citing S. Rep. No.
103-71, at 23-24 (1993) (statement by Edwin D. Williamson) (commenting that in other
forums, the United States has been unsuccessful in creating non-politicized agencies)). For
example, Rodriguez points out that Cuba, Iran, and Libya all sit on the United Nations
Human Rights commission. Id.

204. Press Release, James P. Rubin, U.S. Department of State Office of the Spokes-
man, U.S. Position on Self-Initiating Prosecutor at the Rome Conference on Establishment
of an International Criminal Court (June 23, 1998), available at http://secretary.state.gov/
wwwi/briefings/statements/1998/ps980623a.html.

205. Rome Statute, supra note 5, art. 36, 42(4).
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There are at least two concerns with regard to this provision of the
treaty. First, as to the independence of the prosecutor to investigate and
bring cases to the court, thisis simply too much power for one person to
hold at the international level. Second, because the court will not haveits
own police force or investigations arm, the prosecutor will be allowed to
rely on information provided by non-governmental organizations. While
certainly the majority of these organizations are motivated by just and
noble causes, thereis room for concern that some may become so person-
aly and politically involved, that their collection and presentation of evi-
dence should be suspect. It isforeseeable that groups opposed to all use of
military force could tie up military resources and man hours by making
allegations of war crimes, no matter how frivolous.?*®

United States policy makers may find themselves before the court
having to defend United States actions in the use of force against blatantly
aggressive nations. A commentator offered the following example:

If Iraq were to bring charges against U.S. forces related to [the
Gulf War], it could present evidence of primafacie violations of
the crime of aggression, which outlaws the “invasion or attack”
or bombardment of the territory of another state, and war crimes,

206. Id. art. 13(a),(b),(c). Article 13 reads:

Exercise of jurisdiction:

The Court may exercise its jurisdiction with respect to acrime referred

toin article 5 in accordance with the provisions of this Statute if:

(a) A dituationinwhichoneor more of such crimesappearsto have been
committed is referred to the Prosecutor by a State Party in accor-
dance with article 14;

(b) A situation in which one or more of such crimes appears to have
been committed isreferred to the Prosecutor by the Security Council
acting under Chapter V11 of the Charter of the United Nations; or

(c) The Prosecutor has initiated an investigation in respect of such a
crime in accordance with article 15.

Id. art. 13.

207. 1d. art. 15(1).

208. 1d. art. 15(2).

209. For an example of highly suspect allegation of war crimes during the Gulf War,
see Howard Kurtz, Gen. McCaffrey Denies Hersh Allegations, April 18, 2000, WAsH. Posr,
at C1. Among other allegations, Seymour Hersh, who won a Pulitzer Prize for exposing
the 1968 My Lai massacrein Vietnam, claimsthat U.S. Army soldiers from the 24th Infan-
try Division commanded by retired General Barry McCraffrey shot Iragi prisoners of war.
Id.
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including (1) “intentionally directing attacks against the civilian
population; and (2) intentionally launching an attack in the
knowledge that such attack will cause incidental loss of life or
injury to civilians . . . which would clearly be excessiveinrela
tion to the concrete and direct overall military advantage antici-
paIed." 210

This example demonstrates the dilemma an independent prosecutor may
face if he is pressured to take action against any and all uses of military
force.

Because of the jurisdictional formulation of the Statute, jurisdiction
over non-party state citizensis also possible. Thisis particularly harmful
because it means that, if a state elects not to become a party to the treaty,
its citizens are still in danger of being hauled before the ICC. This means
that even if the United States decides against becoming a party to the
treaty, U.S. citizenswould continue to be in jeopardy. Ambassador David
Scheffer explains that “[a] fundamental principle of internationa law is
that only statesthat are aparty to atreaty should be bound by itsterms. Yet
Article 12 of the ICC treaty reduces the need for ratification of the treaty
by national governments by providing the court with jurisdiction over the
nationals of a non-party state.”?** Not only does such a system violate
international law,

[i]t is simply and logically untenable to expose the largest
deployed military force in the world, stationed across the globe
to help maintain international peace and security and to defend
U.S. dlies and friends, to the jurisdiction of a criminal court the
U.S. Government has not yet joined and whose authority over
U.S. citizens does not yet recognize. No other country, not even
our closest allies, has anywhere near as many troops and military
assets deployed globally as doesthe United States.?1?

210. David, supra note 201, at 376 (citations omitted).

211. Scheffer, supra note 192, at 18 (citing Vienna Convention of the Law of Trea-
ties, opened for signature May 23, 1969, arts. 34-38, 1155 U.N.T.S. and Rome Statute,
supra note 5, art. 12).

212. Scheffer, supra note 192, at 18.
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The United States suggested two possible alternative formulations for
Article 12. Thetwo options were:

(1) torequirethe express approval of both theterritorial state of
the dleged crime and the state of nationality of the alleged per-
petrator in the event either was not a party to the treaty; or

(2) to exempt from the court’s jurisdiction conduct that arises
from the official actions of a non-party state acknowledged as
such by the nonparty 3

Obviously, neither formulation was accepted.

2. The Crime of Aggression

I think | can anticipate what will constitute a crime of “ aggres-
sion” inthe eyesof thisCourt: it will bea crimewhenthe United
Sates of America takes any military action to defend its national
interests, unless the U.S. first seeks and receives the permission
of the United Nations.?4

Aggression, or acrime against peace, has been recognized as an inter-
national crime since the post-World War 11 war crimes trials.?’®> However,
thecrimeiscontroversia and difficult to define. For thesereasons, aggres-
sion is not a crime over which the tribunalsin the FormerY ugoslaviaor in
Rwanda have jurisdiction.?® The ICC drafters took the highly unusual
step of including aggression as a crime over which the court will have

213. 1d. at 20.

214. Hearing on the Creation of an International Criminal Court Before the Sub-
committee on International Operations of the Committee on Foreign Relations, 105th
Cong. 60 (1998) (statement of Sen. Helms).

215. Walter Gary Sharp, Sr., Revoking an Aggressor's Licenseto Kill Military Forces
Serving the United Nations: Making Deterrence Personal, 22 Mp. J. INT'L & TrADE 1
(1998). The“planning, preparation, initiation or waging of awar of aggression, or awar in
violation of international treaties, agreements or assurances, or participation in acommon
plan or conspiracy for the accomplishment of any of the foregoing,” isthecrime of aggres-
sion. ld. n.3 (citing THE CHARTER oF THE UNITED NATIONS: A COMMENTARY 111 (Bruno
Simma ed., 1994); NaTioNAL SEcURITY Law 85, 369-70 (John Norton Moore et a. eds.,
1990); |aN BROWNLIE, INTERNATIONAL LAW AND THE UsE oF ForcE By StaTes 112, 154
(1963)).

216. See generally Report of the Secretary General, supra note 145; ICTY Statute,
supra note 127; S.C. Res. 955, U.N. SCOR, 49th Sess., 3453d mtg., U.N. Doc. S/RES/955
(1994), reprinted in 33 1.L.M. 1598 (1994).
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jurisdiction, but declined to definethe crime. Because the crime of aggres-
sion has not been defined but is included as a basis for prosecution by the
Rome Statute, it may ultimately be defined broadly enough to make
embargoes or economic sanctions against rogue regimes a criminal act.
Thislack of adefinition represents a seriousthreat to the United States and
its allies in future military operations, exercises and weapons
testing. Ambassador Scheffer explained:

Thefinal text of the treaty also includes the crime of aggression,
a surprise to the United States and other governments that had
struggled so hard to defineit only to reach an impasse during the
Rome Conference. The failure to reach a consensus definition
should have required itsremoval from thefinal text. Instead, the
crime appears in Article 5 as a prospective crime within the
court’sjurisdiction once it is defined. This political concession
to the most persistent advocates of a crime of aggression without
adefinition and without the linkage to a prior Security Council
determination that an act of aggression has occurred deeply con-
cernsthe United States. The future definition that may be sought
for this crime, and ultimately determined, if at al, only by the
states parties through an amendment to the treaty, could be with-
out limit and call into question any use of military force or even
economic sanctions.” 2’

If the debate asto what should be covered under the crime of aggressionis
explored, the United States' concern that the crime has been left undefined
becomes even more understandable. 1n 1991, the International Law Com-
mission of the United Nations created the forerunner to the present ICC
Statute, the Draft Code of Crimes against Peace and Security of Mankind
(1991 Draft Code).?'8  Pursuant to the 1991 Draft Code, there were four
bases for charging the crime of aggression: (1) aggression; (2) threat of
aggression; (3) intervention; and (4) colonia domination.?®

Aggression was defined as: “The use of armed force by a State
against the sovereignty, territorial integrity or political independence of
another State, or in any manner inconsistent with the Charter of the United
Nations.”??° One requirement in the 1991 Draft Code that is consistent

217. Scheffer, supra note 192, at 20.

218. Draft Code of Crimes against Peace and Security of Mankind: Titlesand Texts
of Articles Adopted by the Drafting Committee, UN Doc. A/CN.4L.459/Add.1 (1991),
revised by UN Doc. A/CN.4/L.464/Add.4 (1991) [hereinafter 1991 Draft Code].

219. 1d. arts. 15-18.
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with U.S. national security interestsis that individual responsibility for
aggression could only exist if the Security Council first determined that an
act of aggression had occurred. Such aformulation would go along way
in stripping the court of its ability to bring political prosecutions with
regards to crimes of aggression.

Preservation of the Security Council’s pivotal role serves avital
interest of the international community. Aggression needsto be
dealt with in a manner allowing for the greatest degree of nego-
tiation, diplomacy and mediation. Judicia proceedings, in con-
trast, are adversarial in nature. Suppose aggression is
committed, and the international criminal court promptly
decided that the aggression was unlawful, and further, it deter-
mined that the Head of state was criminally responsible. In such
acase, the court’ s decision might only harden the resolve of the
country’sleadersto “fight to thefinish,” rather than seek agrace-
ful way to back down.??

However, the draft definition of the crime of aggression isvery broad.
The mere threat of aggression is acrime under the 1991 Draft Code: “An
individual, who as aleader or organizer commits or orders the commission
of athreat of aggression shall, on conviction thereof, be sentenced . . . .”%?
Thetheory behindincluding the merethreat of aggression asacrimeisthat
“powerful states may make ostentatious displays of military strength to
intimidate smaller, more vulnerable members of the international commu-
nity.” 2?3 However well-intentioned, criminalizing the threat of aggression
creates the potentia for significant palitically-charged prosecutions. For
example, would large-scale exercises or maneuvers be interpreted by some
asathreat of aggression? What about testing huclear weapons or new con-
ventional weapons? Could the mere possession of nuclear weapons be
viewed by some as a threat when others are prohibited from obtaining
them? What about the maintenance of large standing armies and navies?

220. Id. art. 15(2).

221. Sunca, supra note 108, at 51.

222. 1991 Draft Code, supra note 218, art. 16 (emphasis added).
223. Sunaa, supra note 108, at 59.
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The 1991 Draft Code aso criminalizesintervention. Theintervention
theory of aggression was defined as:

Intervention in the internal or external affairs of a State consists
of fomenting [armed] subversive or terrorist activities or by
organizing, assisting or financing such activities, or supplying
arms for the purpose of such activities, thereby [seriously]
undermining the free exercise by that State of its sovereign
rights.?4

The 1991 Draft Code is unclear in how to handle situations where an out-

side power is“invited in” to assist with internal problems, or when an out-
side state takes action to defend its own national sin acountry unwilling or
unable to do so. Making intervention a crime may significantly impact on
the international community’s ability to respond where anation isinvolved
in the wholesale slaughter or abuse of segments of its own population. If
aggression is defined to include intervention, the Statute may have the
unintended consequences of shielding rogue regimes from humanitarian
military responses to massive human rights violations. Arguably, United
States actions in Nicaragua could have run afoul of such a broad definition
of aggression.??®

The 1991 Draft Code further criminalized colonialization as aform of
aggression. Under the Draft Code, colonial domination and other forms of
alien occupation exist when:

An individual who as aleader or organizer establishes or main-
tains by force or orders the establishment or maintenance by
force of colonial domination or any other form of alien domina-
tion contrary to the right of peoples to self-determination as
enshrined in the Charter of the United Nations shall, on convic-
tion thereof, be sentenced to . . . 2?6

224. 1991 Draft Code, supra note 218, art. 17.

225. John Norton Moore, The Secret War in Central America and the Future of
World Order, 80 Am. J. INT'L L. 43, 44-48 (1986).

226. 1991 Draft Code, supra note 218, art. 18.
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If the crime of aggression were to include colonial domination, isit possi-
ble that someone might assert that the United Statesisin violation of this
article with regards to Puerto Rico or Guam?

As aresult of the controversy surrounding the 1991 Draft Code, in
1996 the International Law Commission drafted the Draft Code of Crimes
against Peace and Security of Mankind (1996 Draft Code).??’” Crimesin
the 1991 Draft Code dropped from the 1996 Draft Codeinclude: threat of
aggression; intervention; colonial domination; apartheid; mercenary activ-
ity; terrorism; drug trafficking; and willful and severe damage to the envi-
ronment.?® The 1991 Draft Code crime of the threat of aggression was
strongly opposed by the governments of Australia, the Netherlands, the
United Kingdom, the United States, Switzerland, and Paraguay because it
did not lend itself to a precise determination for the purposes of criminal
responsibility.??® Similarly, Australia, Belgium, Brazil, The Netherlands,
Switzerland, the United Kingdom, and the United States were firmly
against criminalizing intervention largely because it was far too ambigu-
ous for criminal law purposes.?® Australia, Denmark, Finland, Iceland,
The Netherlands, Norway, Sweden, Switzerland, the United Kingdom, and
the United States moved to remove the provision regarding colonializa-
tion.231

If one of the draft code definitions of the crime of aggression is ulti-
mately adopted, the NATO decision to send ground troops into Bosnia,
prior to the United Nations approval of the plan, could have met the defi-
nition of aggression.?3? Certainly then, Serbia could have alleged aggres-
sion on the part of NATO when NATO began its bombing campaign
without any Security Council approval 2 Theirony of thisisthatNATO
dispatched forces to put down the real aggressor, a regime apparently
involved in massive human rights violations; however that aggressor could

227. Draft Code of Crimes against the Peace and Security of Mankind: Titles and
Texts of Draft Articles, U.N. Doc. A/CN/.4/L.522 (1996), U.N. Doc. A/CN.4/L.527/
Add.10 (1996) [hereinafter 1996 Draft Code].

228. Compare 1991 Draft Code, supra note 218, with 1996 Draft Code, supra note
227.

229. Sunaa, supra note 108, at 63.

230. Id. at 89-90.

231. Id. at 104.

232. David, supranote 201, at 382 (citing 1991 Draft Code, supra note 218, art. 16).

233. 1d. at 383.
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then be protected by an overly broad definition of aggression because a
potential respondent may view intervention as overly risky.

Not only isan unauthorized use of force prohibited by the U.N. Char-
ter, so is the mere threat of the use of force.?** The United States sees
North Korea as a significant threat to its ally South Korea. Relying on the
twin pillars of forward deployment and power projection,?3 largely
through military exercisesin Korea, the United States seeks to deter North
K orean aggression toward South K orea.?® With the lack of a definition of
aggression in the Statute of the ICC, it is conceivable that a politically-
charged court might find that military exercises designed to deter aggres-
sion, such as Team Spirit in South Korea, unlawfully threaten the use of
force against the political independence or territorial integrity of the target
state, North Korea.?3’

Although agreement was not universal during the drafting of the ICC
Statute, many members of the International Law Commission believed that
it should be up to the Security Council, not the ICC, to determine whether
agivenincident risesto thelevel of aggression. These membersfelt, how-
ever, that if the Security Council made such a determination as a condition
precedent to the court’s jurisdiction, the court should then be able to deter-
mine whether individuals are guilty of the crime of aggression.?

Although aggression is potentially the most dangerous basis of juris-
diction toleave undefined; there are other crimeswithin the Statute that are
not well defined.?®® For example, murder, rape“or any other form of sex-
ual violence of comparable gravity,” and apartheid, are some of the
offenses listed as crimes against humanity.?*® Murder, rape and sexual
assault may vary so significantly from nation to nation, however, it may be
very hard to define when these crimes occur and when they are of such a

234. U.N. CHARTER art. 2(4).

235. NATIONAL SECURITY STRATEGY, supra note 4, at 11.

236. Seegenerally, Matthew A. Myers, Sr., Deterrence and the Threat of Force Ban:
Doesthe UN Charter Prohibit Some Military Exercises?, 162 Mi. L. Rev. 132, 138 (1999).

237. 1d.

238. Report of the International Law Commission, U.N. Doc. A/46/10 (1991); U.N.
Doc. A/CN.4/SER.A/1991/ Add.1.

239. Rodriguez, supra note 203, at 825.

240. Rome Statute, supra note 5, art. 7(1)(a), (g).
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magnitude to be within the jurisdiction of the ICC rather than adomestic
court.

Apartheid is defined in the Statute as “inhumane acts of a character
similar to those referred to in paragraph 1, committed in the context of an
institutional regime of systematic oppression and domination by oneracial
group over any other racia group or groups and committed with theinten-
tion of maintaining that regime.”?** While this definition is somewhat
helpful, as will be explained below, apartheid that only occurs within the
borders of a non-state party could not be brought before the ICC.?*? So,
although the Statute may make people feel good about themselves politi-
cally because they have criminalized certain distasteful behavior, the
Statue may be without any real teeth in terms of actually enforcing human
rights violations that tend to be internal in nature within the territory of
non-party states. These problems are more likely to be solved by means
other than courts of law, such as diplomacy and economic sanctions.

3. War Crimes

Article 8 of the Statute grants to the court jurisdiction over war
crimes.?*® One benefit of the Statute isthat it specifically defineswhat war
crimes the court will have jurisdiction over. In fact, it explains what
crimes can be charged in international armed conflicts,?** and what war
crimes can be charged across the conflict spectrum including internal con-
flicts.?* It also defines and grants to the court the authority to try Grave
Breaches of the 1949 Geneva Conventions.?* This article is extremely
beneficial in that it clearly explains not only what awar crimeis, but it lays
out what level of armed conflict isrequired in order to trigger apotential
violation.

However, Article 8, as drafted, risks expansive application and inter-
pretation. For example, in order for the court to have jurisdiction over
genocide, the accused must have the requisite specific intent.?*” And for
crimes against humanity, there must be widespread and systematic abuses

241. 1d. art. 7(2)(h).

242. Seeinfra notes 258-68 and accompanying text.
243. Rome Statute, supra note 5, art. 8.

244. 1d. art. 8(2)(b).

245. 1d. art. 8(2)(c), (d), ().

246. 1d. art. 8(2)(a).

247. 1d. art. 6.
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against the civilian population.?*® Therefore, prosecution for crimes
against humanity, aggression, and genocide may tend to be limited to high
level planners or persons of the most evil character. With regard to war
crimes, there is no such limitation because there is no minimum threshold
of violence or specific intent required. Article 8 states: “The Court shall
have jurisdiction in respect of war crimesin particular when committed as
part of a plan or policy or as part of a large-scale commission of such
crimes.”29 This apparent limitation to serious violations is in reality no
limit a al. The “in particular” language would not prevent the prosecu-
tion of a one-time relatively minor violation.

This means that technically, even arelatively insignificant crime
committed by alow-level operator, rather than just crimes committed on a
wide-scale basis or directed by high-level policy makers, could be tried
before the court. For example, imagine that a decision is made to useriot
control agentsin order to rescue hostagesin what planners believeto be a
purely internal armed conflict. Assume that the purpose for using theriot
control agent is to reduce the need to use lethal force and the risk of per-
manent harm to the innocent hostages. Further suppose that ayoung U.S.
Army infantry captain orders his men to employ the agents. Later, the
prosecutor argues that the conflict was not internal, but in fact international
in character, making the use of riot control agents as a method of warfare
illegal . Thismight mean that the captain, whose true intentionswere to
use a humane technique to rescue innocent hostages at the direction of
planners after alegal review by U.S. judge advocates, could be subject to
prosecution if the prosecutor was politically motivated and opposed to the
legitimacy of the operation from the outset. “With approximately 200,000
United States military personnel permanently stationed in forty countries
around the world, there are potentially significant consequences to the
United States because of this expansive definition of war crimes.” 251

Moreover, even though the crimes are listed and therefore limited, the
court will be tasked with analyzing and applying the law. In applying and
interpreting the laws of war, the court will resemble a supralegislature. 1f
the court were to determine, for example, that all land mines, both smart
and dumb, anti-armor as well as anti-personnel, violate the principle of

248. Id. art. 7.

249. Id. art. 8.

250. 1d. art. 8(2)(b)(xviii); Convention on the Prohibition of the Development, Pro-
duction, Stockpiling and Use of Chemical Weapons and Their Destruction, January 13,
1993, 32 1.L.M. 800.

251. Rodriguez, supra note 203, at 825.
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unnecessary suffering or represent indiscriminate attacks, the court could
effectively become a sort of arms control agency, stripping countries of
their ability to negotiate arms control issues. |If the court were to conclude
that the use of cluster bombs or depleted uranium warheads were viola-
tions of the law of war principle of humanity, the court could outlaw key
weapons systemsrelied on by the United Statesin itswar fighting doctrine.
A handful of civilian judges then stand to be able to significantly impact
warfighting doctrine on the battlefield itself, without any traditional inter-
national negotiation, diplomacy or agreement by states. The court could
potentially tie the hands of the technologically strong forces by taking
away their technol ogical advantage, allowing rogue regimes and non-state
actors to gain a certain symmetrical parity with organized armies. This
would serve to weaken deterrence and pave the way to additional armed
conflict becasue the battlefiled would be level.

If the ICC focuses on the humanitarian aspects of the laws of war and
ignores military necessity, disastrous resultsto national security could fol-
low. Concern that the laws of war may be loosing their pragmatic appeal
has been expressed by some writers.?>? Even referring to the laws of war
as international humanitarian law has the tendency to create the false
impression that the laws of war are primarily concerned with humanitari-
anism rather than a professional code of war fighting created by war-
riors.?>3

As has been recognized in many treaties and manuals on the sub-
ject, the laws of war are implemented largely through the
medium of individual countries. It is usually through their gov-
ernment decisions, laws, courts and courts-martial, commissions
of inquiry, military manuals, rules of engagement, and training
and educational systems, that the provisions of international law
have a bearing on cases in connection with the laws of war have
been in national, not international, courts.?>*

For example, one commentator points out that had the ICC been in exist-
ence at the time of Vietham, many Americans, including somein very high
places, may have been hauled into court.?>® Some assert that the Gulf War
was one of the most legalistic wars ever fought. However, others argue
that the United States was involved in war crimes, allegedly attacking

252. Roberts, supra note 90, at 14.
253. Id.
254. Id. at 19.
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civilian targets, crucial infrastructure, communications, power and water
pumping stations.?%6

Thereisno question; al partiesto aconflict should haveto answer for
their war crimes. However, organized armies are generally ready, willing,
and able to prosecute their own war criminals. One of the dangers with the
court isthe potential vesting of authority to prosecute war crimesin apolit-
ically-motivated prosecutor; this creates areal danger that, no matter how
well-intentioned the leaders and soldiers of the United States may be, they
might find themselves before acriminal court in cases where the real bad
actors are protected.

In Mogadishu, U.N. military spokesman, Major David Stockwell
stated, “everyone on the ground in that vicinity was a combatant, because
they meant to do us harm. In an ambush, there are no sidelines and no
spectators.” 2>’ Might a politically-motivated ICC charge all participants
that killed civilians with war crimes because of their inability to distin-
guish combatants from non-combatants? Would this be more likely to
occur if the prosecutor or world opinion did not support the overall mis-
sion?

The court' s exercise of jurisdiction should not be permitted to dimin-
ish or prevent critical operations by military forces fighting agression. Of
particular note, the most important means of dealing with violations of the

255. Rodriguez, supra note 203, at 827 n.8 (citing Taylor Says by Yamashita Ruling
Westmorland May be Guilty, N.Y. Times, Jan. 9, 1971, at A3 (noting that former Nuremberg
Chief Prosecutor Telford Taylor stated that General William C. Westmoreland, a former
commander of the United States forcesin Vietnam, might be convicted asawar criminal if
he were held to the same standard established at the Nuremberg andTokyo trid's); Seymour
Hersh, What Happened at My Lai?, in ViETnam AND AMERICA 410 (Marvin E. Gettleman et
a. eds., 2d ed. 1995). (revealing that the United States had a threefold plan after the Tet
offensiver (1) massive assaultsfromtheair; (2) systematic destruction of villagesby ground
troops, and (3) the ClA-coordinated Phoenix Program of mass arrests, torture, and assassi-
nations)). Although these writerscited by Rodriguez may not have the facts accurately pre-
sented, and although no convictions for these incidents may have resulted, it is reasonable
to conclude that many Americans may have had to answer for their actions before the ICC
had it existed at the time.

256. Michadl Walzer, Justice and Injustice in the Gulf War, in But Was It Just?
REFLECTIONS ON MORALITY IN THE PERSIAN GULF WAR (David E. Decosse ed., 1992); RicHARD
LiLLicH & HursT HANNUM, INTERNATIONAL HUMAN RIGHTS, PrROBLEMS OF LAw, PoLicy, AND
PracTice 879 (3d ed. 1995).

257. Mark Husban, Spectators Pay High Price in Somalia Theater, LonpoN TiMES
OBSERVER, Sept. 12, 1993, at 12.
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laws of war in the Former Yugoslaviahas probably been the threat and use
of force by NATO in conjunction with the United Nations.

Violations of the U.N.-declared “safe areas,” repeated obstruc-
tion of humanitarian relief, and the atrocities and bragging
accompanying the Serb capture of Srebrenica in July 1995,
which led to achangeinWestern policy . . . . TheNATO Opera-
tion could not be expected to stop all atrocities in a peculiarly
vicious war. However, perhaps it did convince the Bosnian
Serbs that verbal condemnations by outside bodies could actu-
ally lead to serious military actions.?>®

Itis ultimately military force, or the credible threat thereof, that is the best
prevention of war crimes.

4. Genocide

While the crime of aggression may be overly broad and ambiguous,
the crime of genocide is overly narrow. Similar to the Genocide Conven-
tion,?%° the Rome Statute?®® will not provide for prosecution for genocide
involving the wholesale slaughter of political groups. According to the
Genocide Convention, genocide is the employment of certain tactics
designed to destroy, in whole or in part, “anational, ethnical, racia or reli-
gious group.”?®! Following the Genocide Convention, prosecution before
the ICC can only be had where the destruction involves a national, ethni-
cal, racial or religious group.?®? For example, the slaughter of roughly
2,500,000 Cambodians by the Pol Pot regime was not genocide according
to some because it was based on politically-divided groups rather than on
ethnicity, religion, or nationality.?%3

258. Roberts, supra note 90, at 62.

259. Convention on the Prevention and Punishment of the Crime of Genocide, Dec.
91948, 78 U.N.T.S. 277 (entered into force Jan. 12, 1951) [hereinafter Genocide Conven-
tion].

260. Rome Statute, supra note 5, art. 6.

261. Genocide Convention, supra note 259, art. 2.

262. Rome Statute, supra note 5, art. 6.

263. See M. Cherif Bassiouni, The Normative Framework of International Humani-
tarian Law: Overlaps, Gaps and Ambiguities, 8 TRANSNT'L. L & ConTemp. Pross. 199
(1998).
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A problem related to the prosecution of genocide exists in the juris-
dictional regime laid out in Article 12 of the Statute. It has the tendency
of shielding those involved in massive human rights viol ations that are not
partiesto the Statute. Since, asaprerequisiteto jurisdiction, agiven crime
must occur in the territory of a state party or involve an accused of a state
party;?%* apurely internal genocide would be outside the jurisdiction of the
ICC. Therefore, it is unlikely that the ICC will deter any non-signatory
bent on brutalizing its own people with impunity. In addition, by protect-
ing non-party genocidal actors and leaving unprotected non-party states
responding to such genocide, it is possible that the genocidal actor could
consent to the prosecution of the responders before the ICC but not
itself.265

The genocide in Rwanda was five times faster than the one in Ger-
many, even though the Nazi's employed fairly sophisticated methods of
extermination, such as gas chambers. The Hutus, on the other hand, were
successful in killing between 5000 to 10,000 people per day using prima
rily hand held weapons. 26 As many as one million, perhaps as many as
1.5 million were killed in the genocide in Rwanda.?®” “Early intervention
could have saved thousands [of Tutsig] . . . who were huddled in churches,
schools, and stadiums before being killed.” 28 Even though the killing was
accomplished on agrand scale, because the weapons involved were prim-
itive, the genocide could have easily been stopped with a relatively small
force. And yet, the ICC will not have jurisdiction over a future Rwanda-
like episodeif it occurs solely within the boundaries of anon-state party.

In domestic courts, when a case involving murder ends up in the
courtroom, it is too late for the victim. With genocide as with murder, it
would be preferable to have enforcers of the law stop the crime before it
startsor whileitisin progress: instead of creating courtsto allow for after-
the-fact prosecutions, the international community should spend its time
and resources creating forces to respond to tyrannical aggressors. In the
alternative, laws should be instituted so that forces can respond to these
man-made humanitarian disasters, confident that they will not later find

264. Rome Statute, supra note 5, art. 12.

265. Id. art. 12(2),(3).
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themselves in court. By merely creating a credible force, the force may
never have to respond because of the deterrent. Thisis especially truein
dealing with internal genocides since more people are killed by their own
governments than are in international armed conflict.?%°

5. Opting Out

Perhaps the most universally condemned provision of the Statute
is Article 124, the so-called “ opt out” provision. Article 124
provides an incentive for reluctant states to participate in the
Criminal Court by permitting them to reject, for a period of up
to seven years, the jurisdiction of the Court with regard to alle-
gations of war crimes violations againg it nationals27

Consider thefollowing hypothetical. Theyearis2020. Saddam Hus-
seinisstill aliveand hasjust become aparty to the Statute while the United
States has not. The crime of aggression has yet to be defined. Because
deterrence has once again failed, Saddam invades Kuwait. United States
forces respond. A young U.S. Air Force pilot attempts to drop abomb on
an Iragi command and control bunker in Baghdad. Unfortunately, the
smart bomb guidance systems malfunction and the bomb strikes an
orphanage killing close to 100 innocent Iragi children.?’* Meanwhile,
because Saddam has opted out of thewar crimes article and became a party
just prior to his attack, he and his troops are effectively immunized before
the court for their war crimes.

Without the fear of prosecution, the Iragi’sintentionally use chemical
weapons, abuse captured prisoners of war (POWSs) and civilians, and com-
mit all manner of war crimes. Eventually, the United States and its allies
are able to remove Saddam from Kuwait, but now he demands that the
young U.S. Air Force pilot be prosecuted for his war crime. The pilot is
currently stationed at the U.S. Air Force Base in Aviano, Italy. Because

269. Moore, supra note 14, at 852. If Professor Rudy Rummel is correct, over 169
million have been killed in this century primarily by their own governments. That is
approximately four times the combatant death rate in combat.

270. David, supra note 201, at 371.

271. See generally Ambassador David J. Scheffer, Remarks Before the Sixth Com-
mittee of the 53d General Assembly in New York (Oct. 21, 1998) (The Internationa Crim-
inal Court), available at http://www.state.gov/www/policy_remarks/ (1998, 10/21/98).
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Italy isaparty to the ICC, the Italians, against the will of the United States,
extradite the service member to the court.

Saddam then contemplates invading Saudi Arabia. He believes the
American public is so upset about the prosecution of the Air Force officer
and the immunized barbaric treatment employed by his troops against
American POW's, that the Americans no longer have the will to protect
Saudi Arabia. After al, grain-based fuels, such as ethanol, have come so
far that the United States no longer needs Organization of Petroleum
Exporting Countries crude oil. This time, Saddam guesses correctly, the
Americans are deterred, and Saudi Arabia becomes the nineteenth prov-
ince of Irag.

6. Complimentarity

The court will not have jurisdiction over acase whenitisbeing inves-
tigated or prosecuted by a state which has jurisdiction over the matter
unless the state is “unwilling or unable genuinely to carry out the investi-
gation or prosecution.”?”? On its face, this provision seems to shield
nations such as the United States that are involved in military operations
against aggressive and rogue regimes as long as they are willing and able
to take care of their own violators. However, the requirement that they be
“genuinely” investigated and prosecuted gives pause for concern. Investi-
gations of entirely frivolous allegations of improper conduct on the battle-
field may be required in order to avoid being accused of not genuinely
addressing potential violations of internationa law. How is one to know
whether a case has been genuinely investigated?

7. Lack of Enforcement Mechanisms

Attempting to deter potential war criminals—through the threat of
criminal prosecution after the war—is of questionable utility. A soldier in
alife and death fight on a battlefield will not likely think of the |ICC while
under fire .In such a case, awarrior isonly likely to adhereto thelaw that
he believes to be appropriate and that has been internalized through
training. Even where the laws of war are applicable and understood by
both sides, the laws may largely be ignored if the combatants do not view
thelaw asbeing logical or pragmatic, even where acourt exists with poten-

272. Rome Statute, supra note 5, art. 17 (1)(a).
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tial jurisdiciton. During the Iran/Irag War from 1980 to 1988, “ the laws of
war were incontestably applicable though not adhered to by either side.
Therewereviolationsof fundamental rulesin such mattersasthe treatment
of prisoners, the use of gas, and attacks on neutral shipping.”2”® Inthe Gulf
War:

[one side] by and large adhered seriously to the laws of war
restraints on a wide range of matters, dealing both with combat
and with the treatment of prisonersand civilians under their con-
trol. In contrast, the other side, while not in principle rejecting
the laws of war, did ignore them on a range of issues.?’

However, the failure to take any action against Iraqgi leaders
exposed a serious problem regarding the laws of war, namely, the
difficulty of securing enforcement after clear evidence of viola-
tions.2’®

There is no reason to believe that the enforcement mechanisms will
be any better with the ICC than with the ad hoc tribunals. In the former
Yugoslavia, many indicted war criminals arerelatively free to roam certain
limited areas. Thisisthe case even though NATO forces are operating in
the area and have the authority to round them up.

Regrettably, the Tribunal’s operating charter will most likely
mirror the charters of the Yugoslav and Rwandan International
War Crimes Tribunals, both of which are currently in operation.
In sharp contrast to the war crimes courts convened after World
War |1, theY ugoslav and Rwandan tribunal s have been failures.
Any permanent institution modeled after their precedents will
most likely fail aswell.

The Yugoslav and Rwandan war crimes courtsfailed for several
reasons. First, they do not contribute in the slightest to regenera-
tion of Rwandan or Yugodavian civil society. When the tribu-
nals cease operation, Yugoslavia and Rwanda will be no better,
and quite possibly much worse, than they were before. Second,

273. Roberts, supra note 90, at 45-46.
274. 1d. at 48-49.
275. 1d. at 51-52.



218 MILITARY LAW REVIEW [Vol. 167

these tribunals lack the capacity to apprehend and persecute the
major perpetrators of war crimes. Instead, they spend their time
desultorily prosecuting prison guards and minor lieutenants,
while the Great Powers dither over whether to risk capturing
indicted wartime leaders. Third, the tribunals are institutionally
incapable of satisfying the retributive needs of the victims of war
crimes, even if one of the lead criminals fallsinto the tribunal’s
hands. The Yugoslav and Rwandan war crimes tribunals are
largely afarce, and have even become mechanisms for major
war criminals to escape capital punishment.?’®

Absent cooperation from the various military powers, it islesslikely that
individuals indicted by the ICC will be arrested, especialy in areas where
there are no standing “victorious” forces nearby. If Saddam were to be
indicted, itishighly unlikely that military forces would be able to get close
enough to arrest him without significant risk to the armed forces and inno-
cent individuals caught in the potential crossfire.

8. Funding and Resources

“The United States has provided the lion's share of the political,
financial, technical, and intelligence assistance for the two existing tribu-
nals.”?’” TheU.N. has cometo the realization that the ad hoc tribunals cost
too much money to establish in every situation.?’® However, who will
become the primary financier of the ICC if the United States does not
become aparty? Who will assume the mantle of leadershiproleinthe ICC
if the United States does not become a party to the court? Asan additional
consideration, the ICC will likely be far more costly than the ICTY or
ICTR because of its worldwide jurisdiction.?”® Based on the ICTR expe-
rience, management of financial resources may be questionable as well. 220
The ICC will be, to a large extent, financed through voluntary contribu-
tions.281 With these constraints, it isnot unrealistic to believe that individ-
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ual countries may be able to exert significant influence if they were to
donate large sums of money to the court.

9. Constitutional Rights

Although the potential constitutional issues with regard to United
States support to the ICC are important, they are largely beyond the scope
of thisarticle. However, there are some significant domestic congtitutional
issues that should be examined by others. First, the Constitution grantsthe
sole authority totry U.S. citizensto thefederal and state courts.?®? Second,
certain Bill of Rights protections will not be present at the ICC.28 Third,
certain procedural and structura protection found in U.S. courts may be
absent as well.?®* One has to wonder whether the U.S. Senate will ever
consent to the establishment of a court where citizens' constitutional pro-
tections are at risk. Arguably, even if the Constitution does not apply asa
matter of law to such a court, for policy reasons, the Senate may not con-
sent to such an arrangement. As expressed by one Senator:

We do not take lightly the concerns of our colleagues. A politi-
cized, anti-American international court would be extremely
dangerous. We, like they, do not support the creation of a court
that infringes on constitutional rights, that pursues vague
charges, or that allows terrorists to sit in judgment of our citi-
zens. We are all rightly committed to preventing the creation of
any such court . . . .2

282. U.S. Consr. art I11, 8 1.

283. See Rodriguez, supra note 203, at 815. Rodriguez explains that the treaty does
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V. Recent Threats to Proper Deterrence by International Tribunals

Primarily asaresult of allegations submitted by anti-war law profes-
sors, the chief ICTY prosecutor, Carla Del Ponte looked into complaints
regarding NATO’s bombing campaign in Yugoslavia. She met with indi-
viduals from the Russian Duma, various hon-governmental agencies, and
international legal experts to discussNATO's actions in Kosovo.?6 |f the
ICTY prosecutor, because of political pressure, iswilling to review the
actions of NATO, the only force capable of stopping the massive humani-
tarian violationsin Kosovo, it seems clear that an | CC prosecutor would be
influenced politically to do the same.?®” Senator Rod Grams reminded his
colleagues that:

A decision by the International Criminal Court to prosecute
Americans for military actions wouldn’t be the first timethat an
international court tried to undercut our pursuit of our national
security interests. In 1984 theWorld Court ordered the U.S. to
respect Nicaragua's borders and halt the mining of its harbors by
the CIA. In 1986 the World Court found our country guilty of
violations of international law through its support of the Contras
and ordered the payment of reparation to Nicaragua. Needless
to say we ignored both rulings.®

On 29 April 1999, the government for the Federal Republic of Yugo-
slavia (FRY) applied to the International Court of Justice (ICJ) requesting
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House Blasts Kosovo Inquiry, AssociaTep Press, Dec. 30, 1999, LEXIS, News Library;
NATO Bombing Drew War Crimes Inquiry, San Dieco Union, Dec. 31, 1999, at A22; Rob-
ert Siegel, War Crimes Prosecutor Carla Del Ponte Wil Consider Evidence of NATO Vio-
lating International Law (NPR broadcast, Dec. 29, 1999), LEXIS, News Library; War-
Crimes Charges Show U.S. Power Has Limits, Newsbay, Jan. 10, 2000, A22; Anti-War Pro-
fessors Take NATO to Court for War Crimes, THE BULLETIN'S FRONTRUNNER, Jan. 20, 2000,
LEXIS, News Library; An International Tribunal Sees a Possibility of Allied Abuses, But
its Focus is Distorted, THe Times Union, Jan. 4, 2000, at A6.

287. John T. Correll and Peter Gray, UN Tribunal Drops Investigation of NATO for
War Crimes, A.F. Maa., Feb. 2000, at 12.

288. Hearing on the Creation of an International Criminal Court Before the Sub-
committee on International Operations of the Committee on Foreign Relations, 105th
Cong. (1998).
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that provisional measures be taken against the United States, the United
Kingdom, France, Germany, Italy, the Netherlands, Belgium, Canada, Por-
tugal, and Spain.?®® The Federal Republic of Yugoslavia was asking that
the ICJ, in effect, enjoin these countries from the further use of forcein
FRY.?® The cases against the United States and Spain were dismissed on
2 June 1999, for lack of jurisdiction.?®* However, with regard to Belgium,
Canada, France, Germany, Italy, the Netherlands, Portugal, and the United
Kingdom, the case was ongoing as of 23 February 2001.2%

Inits application against the United States and the other listed parties,
FRY alleged that the parties named in the applications were:

(1) Unlawfully using force by bombing in FRY;

(2) Attacking civilian targets,

(3) Interveningintheaffairsof FRY by training, arming, financ-
ing, equipping and supplying the Kosovo Liberation Army;

(4) Attacking cultural properties:

(5) Causing unnecessary suffering through the use of cluster
bombs;

(6) Causing considerable environmental damage by attacking
oil refineries and chemical plants;

(7) Causing far reaching health and environmental damage
though the use [of ] weapons with depleted uranium;

(8) Killing civilians, destroying enterprises, communications,
health and cultural institutions and violating human rights;

(9) Destroying bridges on international rivers, preventing the
free navigation of international rivers;

(10) Committing acts of genocide by destroying in whole or in
part anational group.?3

Although these parties were all united in attempting to stop the Former
Yugoslavia in its pursuit of massive human rights violations and acts of
genaocide, the rescuing countries must now answer in a court of law for

289. Legality of Use of Force (Yugo. v. Belg. et d.) (Apr. 29, 1999) (Application of
the Federal Republic of Yugodavia); see |CJ Communique 99/17 .

290. Id.

291. Legality of Use of Force (Yugo. v. Spain and U.S.) (June 2, 1999) (Order).

292. Press Release 2001/5, International Court of Justice (Feb. 23, 2001) (extending
for oneyear Yugoslavia's deadline for responding to objections raised by Belgium, Canada,
France, Germany, Italy, the Netherlands, Portugal, and the United Kingdom).

293. Legality of Use of Force (Yugo. v. Belg. et d.) (Apr. 29, 1999) (Application of
the Federal Republic of Yugodavia); see |ICJ Communique 99/17.
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these acts of humanitarianism. It is Slobodan Milosevic, the leader of the
former Yugodavia, that is theindicted war criminal, and yet NATO coun-
tries must now submit themselves to the judgment of a court of law. With
this development, it is conceivable that NATO will simply decide that it
has become too risky for nations supporting the rule of law and the protec-
tion of human rights to participate in future operations against tyrants.

V1. Deterrencein Future Warfare

Some have speculated that future wars may involve alevel of brutal-
ity, savagery, and intimidation that the United States may not be fully pre-
pared to face.?®* In what Colonel Charles Dunlap refers to as a neo-
absolutist war, the enemy will likely wage awar employing tactics similar
to those used by ruthless warlords such as Genghis Khan.?®® Future oppo-
nents of the United Statesarelikely to use“ asymmetrical” warfarein order
to attempt to defeat the United Statesand itsallies. Asymmetrical warfare
involves exploiting the enemy’ s weaknesses rather than attacking in asym-
metrical, force on force, methodology. This means that the use of highly
unconventional tactics by an enemy employing asymmetrical warfare con-
cepts is probabl e.2%

Colonel Dunap explains that neo-absolutist conflicts will be wars
“without scruples . . . [and] vicious” in nature.?®’ Such wars will likely
occur “between civilizations with fundamentally different psychological
orientations and value sets than those of the West.”?%®® One commentator
has specul ated that:

[America] will face [warriors] who have acquired ataste for kill-
ing, who do not behave rationally according to our definition of
rationality, who are capable of atrocities that challenge the

294. See generally Charles J. Dunlap, Jr., A Virtuous Warrior in a Savage World, 8
USAFA J. LeG. Stup. 71 (1998).

295. 1d.

296. 1d. at 71, 72 (citing CHAIRMAN OF THE JOINT CHIEFS OF STAFF, JOINT Vision 2010
(1996); WiLLiaM S. CoHEN, REPORT OF THE QUADRENNIAL DEFENSE REVIEW, (1997); CHAIRMAN
oF THE JOINT CHIEFS OF STAFF, NATIONAL MILITARY STRATEGY OF THE UNITED STATES OF AMER-
IcaA (1997)).

297. 1d. at 74-74.

298. Id. at 71 (citing HuNTINGTON, THE CLASH OF CIVILIZATIONS AND THE REMAKING OF
WorLD ORDER (1996)).
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descriptive powers of language, and who will sacrifice their own
kind in order to survive.?®

Warriors involved in asymmetrical warfare will likely be “brought up to
fight, think fighting honorable and think killing in warfare glorious,” the
kind of fighter that “prefers death to dishonor and kills without pity when
he gets a chance.” 3%

It is tempting, but profoundly erroneous, to over-generalize
about these groups by concluding that they are wholly morally
deprived. . . . Even otherwise virtuous societies (or an analog
described as “ Streetfighter” nations) may nevertheless partici-
pate in appalling (to us) behavior because they deem those they
victimize as being outside their favored group and, hence,
unworthy of humane treatment.3!

Asaresult of the break down of the state in many regions of the world, the
world has witnessed the disintegration of “the indigenous warrior codes
that sometimes keep war this side of bestiality.”30?

Some of America's opponents in a future neo-absolutist war will
likely include non-state actors such as transnational criminals and terror-
ists. Not only will theseforceslack any historical connection with thelaws
of war,%® it is unlikely that traditional laws will deter individuals moti-
vated to the extent that they are willing to kill themselves if delivering a
car bomb. Such an enemy may choose to exploit American morality and
will. TheNorth Vietnamese saw early on that America’swarfighting capa-
bility was directly linked to America’s “ conscience.” 3 In Somalia, local
warriors were able to exploit American’s alleged aversion to casualties,
including use of the mediato show dead Americans being dragged through
the streets of Mogadishu. United States forces were removed from Soma-

299. Id. at 75 (citing Ralph Peters, The New Warrior Class, PARAMETERS 24 (Summer
1994)).

300. Id. at 75-76 (quoting John Keegan, Warrior’s Code of No Surrender, U.S. NEws
& WoRrLD RePoRT, Jan. 23, 1995, at 47).

301. Id. at 75-76 (citing MicHAEL |GNATIEFF, THE WARRIORS HoNOR 116-117 (1997);
Dan Cordtz, War in the 21st Century: The Sreetfighter State, FINANCIAL WORLD, Aug. 29,
1995, at 42).

302. Id. at 76 (quoting Cordtz, supra note 301, at 42).

303. Id. at 76.

304. Id. at 77 (quoting How North Vietham Won the War, WaLL StreeT J, Aug. 3,
1995, at A8).
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lia following the deaths of eighteen U.S. Army Rangers despite the fact
that U.S. forces inflicted somewhere in the neighborhood of 1000 Somali
casualties during the same battle.3%

It is aso predictable that future enemies will ring targets with non-
combatants, maybe even U.S. POW’s in their custody, as a cheap method
of shielding targets.®® Inlrag, Saddam housed civiliansin acommand and
control bunker. After thisbecame apparent, bombingsin downtown Bagh-
dad were called of 307 Libyathreatened to protect an underground chem-
ical weapons plant with aring of “millions of Muslims.”3® |f U.S. forces
attacked such atarget knowing that non-combatants were present, the U.S.
public might loseitswill to conduct such warfare and a politically charged
ICC might elect to charge U.S. service members with war crimes. Somali
warlords used women and children as human shields during attacks know-
ing that U.S. service members might be hesitant to fire or that United States
support may dwindle for the operation.3® Such tactics may further cement
world opinion in favor of an aggressor willing to employ these methods,
because they are frequently seen as martyrs when killed by defending
forces.

Although these predictions about future warfare may be ques-
tioned,31° some assert that the United States is so averse to taking any
casualties that it will hesitate to react in the face of aggression or massive
violations of international humanitarian law, unless U.S. interests are
directly at risk.3 Two recent events serve to foster this arguably errone-
ous perception: the rapid withdrawal of U.S. forces following the death of
U.S. Army soldiersin Somalia, and the avoidance of using ground forces
in the Former Yugoslavia. Both events may give the impression to regime
elites contemplating aggressive action that the United States will not

305. Id. at 77.

306. Id. at 78.

307. 1d. at 78 (citing WALTER J. BoyNE, BEYonD THE WiLD BLUE: A HISTORY OF THE
AR Force 1947-1997, at 7 (1997)).

308. Id. at 78 (citing Libyans to Form Shield at Suspected Arms Plant, BALTIMORE
Sun, May 17, 1996, at 14).

309. Id. at 78 (citing Lieutenant Colonel Thomas X. Hammes, Don't Look Back,
They're Not Behind You, MARINE Corps GAZETTE 72, 73 (May 1996)).

310. NormAN METZGER, supra note 32, a 20 n7.

311. Id. at 20.
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become involved as long as the potential victim does not represent a sig-
nificant U.S. interest and where U.S. casualties are likely.31?

In the future, the distinction between international and internal armed
conflictswill become more blurred.3*® The use of organized armed forces
may decrease, which will make it harder to discriminate between combat-
ants and non-combatants as the laws of war require.3'* It will be more dif-
ficult to define legitimate military objectives.3t> Paradoxically, weapons
will become more accurate, but at the same timeit will be more difficult to
separate | egitimate targets from improper ones.31® Combatantswill be less
likely to carry their arms openly, instead opting to blend in with thecivilian
populations.3’ As weapons become more accurate and more surgical in
nature, acceptable levels of collateral damage are likely to drastically
decline for countries with advanced technology.3!® Precision weapons,
brilliant weapons, and computer attacks may all create a zero tolerance of
collateral damage standard.3'® Would the ICC adopt a system of “norma-

312. Id.

313. Michad N. Schmitt, Bellum Americanum: The U.S. View of Twenty-First Cen-
tury War and Its Possible Implications for the Law of Armed Conflict, 19 MicH. J. INT'L L.
1051, 1074 (1998).

314. Protocol I, supra note 117, art. 48.

315. Id. art. 52.

316. See XV OrriciAL Recorps oF THE DipLoMATIC CONFERENCE ON THE REAFFIRMATION
AND DEVELOPMENT OF INTERNATIONAL HUMANITARIAN LAW APPLICABLE IN ARMED CONFLICTS,
CDDH/407/Rev. 1, 453 para. 19 (1974-77).

The requirement that combatants distinguish themsel ves from non-com-
batants through use of a distinctive emblem dates back to the Brussels
Declaration of 1874. With regard to Protocol |, according to the Rappor-
teur, the “exception recognized that situations could occur in occupied
territory and in wars of national liberation in which a guerrilla fighter
could not distinguish himself throughout his military operations and still
retain any chance of success.”

Id. (citation omitted). See also GPW, supra note 117, art. 4; Protocol |, supra note 117,
art. 1.

317. Schmitt, supra note 313, at 1075-78.

318. Protocol |, supra note 117, arts. 51, 57.

319. Schmitt, supra note 313, at 1080.
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tive relativism,” where technologically advanced states have to adhere to
ahigher standard of care, and lower collateral damage??°

The use of civilians on the battlefield as weapons and communica-
tions systems technicians is likely to increase. This may mean potential
liability in that the United Statesmay be accused of trying to immunizetar-
gets with the presence of civilians.®?* What about using non-lethal weap-
ons such as “acoustic weapons that induce vomiting, microwaves that
cause the human body to heat up, and electromagnetic pulses that will
cause an airplane to fall to the earth because its engine shuts down?’ 3?2
Even though some of these weapons are far more humane than lethal uses
of force, because they are new, some might consider them to be inhumane.
Those without the technology will predictably protest their every use. For
example, could technologically superior nations be prohibited from using
lasers or land mines by the ICC%23

New bases for the use of force are predictable and represent a cause
for concern for the participants in light of the fact that aggression has not
been defined. “Humanitarian intervention is defined as ‘intervention (in
the narrow sense of coercive interference in the internal affairs of another
state) in order to remedy mass and flagrant violations of the basic human
rights of foreign nationals by their government.’” 324 Humanitarian inter-
vention is not a new theory; it traces its roots to Hugo Grotius.3® How-
ever, it has recently seen a resurgence in acceptance in the post-U.N.
Charter world.3% “Many scholars have stated that the U.N.’s inefficiency
and its failure to respond effectively to human rights deprivations justify
humanitarian intervention.” 3%’

[The] overwhelming majority of contemporary legal opinion
comes down against the existence of a right of humanitarian
intervention, for three main reasons: First, the U.N. Charter and
the corpus of modern international law do not seem specifically
to incorporate such a right; secondly, state practice in the past
two centuries, and especially since 1945, at best provides only a

320. Id. at 1087.

321. Protocol I, supra note 117, arts. 50-52.

322. Schmitt, supra note 313, at 1085.

323. Id.

324. Michad E. Harrington, Operation Provide Comfort: A Perspectivein Interna-
tional Law, 8 Conn. J. INT'L L. 635 (1993) (quoting Jack Donnelly, Human Rights, Human-
itarian Intervention and American Foreign Policy: Law, Morality, and Politics, J. INT'L
Arrairs 311, 314 (1984)).
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handful of genuine cases of humanitarian intervention, and on
most assessments, not at all; and finally, on prudential grounds,
that the scope for abusing such aright argues strongly against its
creation.?8

However, such an intervention poses significant risks because the ICC
might decide that a specific intervention was a subterfuge even though
approved by aregional security coalition.329

Responding to terrorism is certainly adifficult dilemmain the modern
world. Thereis some concern for how the court might evaluate responses
to terrorism. What will the court consider a necessary and proportional
response to terrorism? What will constitute an “armed attack” triggering
the right of self-defense? The Statute does not directly protect terrorists,
but may have the unintended consequences of protecting them if the crime
of aggression is defined in an overly broad manner. This is because,

325. Nikolai Krylov, Humanitarian Intervention: Prosand Cons, 17 Loy. L.A. INT'L
& Comp. L.J. 365, 368 (1995). Grotius argued that if atyrant “should inflict upon hissub-
jects such treatment as no one is warranted in inflicting, the exercise of the right vested in
human society isnot precluded.” 1d. (quoting Huco GroTious, De Jure BELLI Ac Pacis, ch.
VII, P 2, at 584 (Francis W. Kdsey trans., 1925)). “[Hugo Grotius] told the monarchs of
his day that they were not free to commit crimes and to perpetrate injustice either internally
or externally. Tyrannous acts within their own state associations . . . constituted crimes
from which these rulers were liable to be punished.” 1d. (quoting C. S. Ebwarps, Huco
GroTius: THE MIRACLE OF HoLLAND 136 (1981)). “In 1758, Emmerich de Vattel argued: ‘If
aprince, by violating the fundamental laws, gives his subjects a lawful cause for resisting
against him, any foreign power may rightfully give assistance to an oppressed people who
ask foritsaid.” Id. (quoting EMERICH DE VATTEL, THE LAW OF NATIONS OR THE PRINCIPLES OF
NATURAL LAw ApPLIED TO CONDUCT AND TO THE AFFAIRS OF NATIONS AND OF SOVEREIGNS 3
(Charles G. Fenwick trans., 1964)).

326. See generally W. Michadl Relsman, Humanitarian Intervention and Fledgling
Democracies, 18 ForoHAM INT'L L.J. 794 (1995) (arguing that not only is humanitarian
intervention lawful, but democracies have a duty to intervene, especially where fledgling
democracies are at risk).

327. Nikolai Krylov, supra note 325, at 383 (citing THomAs M. Franck, NATION
AcaInsT NATION: WHAT HAPPENED TO THE U.N. DREAM AND WHAT THE U.S. CAN Do ABouT IT
(1985)).

328. 1d. at 386 (quoting 57 BriT. Y.B. INT'L L. 614 (1986)).

329. Absent a Chapter VII enforcement action, the United Nations is specially pro-
hibited from engaging in acts that are “essentialy within the domestic jurisdiction of any
state.” U.N. CHARTER art. 2(7).
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although theterrorists are not specifically protected, the nationsthat harbor
them may be.

Modern terrorism has salient differences from traditional war-
fare. Theactorsare often not states, but rather ideological, polit-
ical or ethnic factions. States have a host of international
commitments and aspirations that create an incentive to avoid
all-out warfare and to avoid undermining the rules of war, while
asingle-purpose terrorist organization may operate without mit-
igation. A terrorist group often calculates that it will win atten-
tion for its cause and undermine atarget government by the very
atrocity of itstactics. A terrorist groupislessvulnerableto inter-
national sanctions, as it does not possess a membership and
inchoate form, terrorist networks lie outside the web of civil
responsibility that contains private and public actors in interna-
tional society.3%

Terrorists are not likely to be deterred by the | CC because the court
may not have jurisdiction over the m.Evenif it does, it is hard to believe
that acourt, through athreat of prosecution, would successfully deter ater-
rorist that is willing to blow himself up by using a car bomb to achieve his
ultimate objective. Such aterrorist would not be deterred by the threat of
prosecution, but only by the thought that his mission might be compro-
mised if he was caught. The United States response to terrorism is four-
fold:

(1) Usethetools of criminal justice;

(2) Seek treaty agreements;

(3) Disrupt terrorist structures through civil sanctions; and
(4) The prudent use of military force.®3!

With regard to the criminal law response, Professor Ruth Wedgewood
has explained:

The familiar forms of criminal justice should not disguise the
fact, though, that the capture or rendition of terrorist suspects
may be difficult without extraordinary means. Such cases are
often too hot to handle, even for responsible governments,

330. Ruth Wedgewood, Responding to Terrorism: The Srikes Against bin Laden, 24
YaLE J. INT'L L. 559 (1999).
331. Id. at 560-63.
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because of the danger of retaliation. There are a surprising num-
ber of European governments that have been reluctant to detain
suspects in cases of political terrorism, worrying that it will
make them an attractive target for retaliatory actions by support-
ers, 332

There is a patchwork of treaties relating to terrorism, but no
enforcement structure to go with them 33

[Asto military force] the suggestion that military targeting deci-
sions should, ex ante or ex post, always be subject to thereview
of amultilateral body issimply unredlistic . . . . There arethose
generally rare occasions when such information cannot be
shared, at least in the short or medium term, without seriously
and even fatally prejudicing protective countermeasures.33

Although the United States has responded with military force to terrorism,
its actions have not been without controversy.®* The U.N. Charter prohib-
its unauthorized threats and uses of force against the political indepen-
dence and territorial integrity of another country 3% Certainly the Charter
allows for unilateral uses of force in self-defense.3¥” However, self-
defense is only permitted in the face of an “armed attack.”3% The diffi-
culty with this statutory limitation is that, with hit and run terrorist tactics
where the attacks may be few and far between, it can be difficult to argue
that you are under “armed attack” once time has passed and there has not
been a second attack.

By the time blame can be fixed, some would say the victim-nation is
no longer under an armed attack and the remedy is the Security Council,
not unilateral action. In attacking terrorists before they strike, many find

332. Id. at 560-61.

333. Id. at 562.

334. Id. at 567.

335. Schmitt, supra note 313, 1070-74.

336. U.N. CHARTER art. 2(4).

337. 1d. art. 51.

338. See generally Albrecht Randelzhofer, Article 2(4), in THE CHARTER OF THE
UNiTeD NAaTions: A CoMMENTARY 661, 668-74 (Bruno Simma ed., 1994).
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that the language in Article 51 has preserved the customary international

law doctrine of “anticipatory self-defense.”3*° However, if a significant
time has passed since the initial incident, it becomes difficult to argue that
the need is “instant and overwhelming.”34

Thedanger in all thisisthat a politically-motivated ICC may be sym-
pathetic to unconventional warfare groups involved in wars against colo-
nial powers, racist regimes, or alien occupation forces. Such acourt may
be supportive of national liberation groupsaswell. This meansthat a court
of this persuasion could be quick to condemn military responses to terror-
ism.

On August 7, 1998, virtually simultaneous car bombs were det-
onated at the U.S. embassies located in Nairobi, Kenya and Dar
Es Salaam, Tanzania. Because of the location of these facilities
in densely populated areas, the casualties were high: in Kenya
thousands were injured, including over 150 fatalities; in Tanza-
nia over eighty were injured, including over a dozen fatalities.
Thevast mgjority of casualties were African citizens. The inter-
national community condemned the bombings, and the United
States government variously promised action to retaliate, to
bring those responsible to justice, and to defend itself from
future attacks. ldentified, as the mastermind of the attacks was
Saudi dissident turned terrorist, Osama bin Laden. Bin Laden
had lived in Sudan before he was expelled by that country at the
United States' request. Bin Laden then moved his operations to
Afghanistan where he had assumed control of the training camps
built by the American government to train Afghanistan’s resis-
tance during the Soviet occupation, using them as a training
camp in the war against the United States.

339. Anticipatory self-defense is self-defense that proceeds an imminent threat of
attack. Most observers construed a letter—written by then U.S. Secretary of State Daniel
Webster to the British government following the Caroline Incident in 1837—as represen-
tative of the standard. Daniel Webster wrote that self-defense, prior to an actual attack, was
to “be confined to casesin which the necessity of that self-defense is instant, overwhelm-
ing, and leaving no choice of means, and no moment for deliberation.” 2 JoHN BAsseTT
MooRrE, A DIGEST OF THE INTERNATIONAL LAw 217 (1906). One modern commentator advo-
cates the standard of “interceptive” self-defense. Professor Dinstein explainsthat, once an
aggressor has gotten to the point of no return in his attack, then defenseis acceptable. For
example, if an enemy were to launch an air strike against atarget state, as soon as the air-
craft beginto leave the ground or an aircraft carrier, self-defense is permitted. Yoram Din-
STEIN, WAR, AGGRESsION, AND SeLF-Derense 190 (2d ed. 1994).

340. MooreE, supra note 339.
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On August 20, ten days after the embassy bombings, the United
States launched surprise air strikes aimed at the training camps
in Afghanistan, claiming the movewasin self-defense. Also tar-
geted was a pharmaceutica plant in Khartoum, Sudan, which
wasfirst identified by the U.S. asa heavily guarded secret chem-
ical weapons factory for Irag.3*

In the wake of such an attack, certainly Sudan and Afghanistan could
assert that the unilateral decision to use force by the United States was
aggression.3* With terrorism, unless the state can be directly linked to
sponsorship of a particular group, the use of military force against a non-
state actor in the territory of another nation could be seen as aggression or
unlawful intervention 3%

There are many other issuesrelated to the modern conduct of war. For
example, if the United States were to respond with military force to acrip-
pling computer network attack against the United States where the New
York Stock exchange was shut down or where air traffic controller termi-
nals and civilian airline guidance systems went out, causing planes to
crash, would the ICC agree that the United States was the victim of an
armed attack? Or, would the court demand that actual kinetic energy sys-
tems be used against the Untied States before military force could be used?
What if the individual that launched the attack was a nineteen-year-old
civilian college student in Yugodavia (wearing sandals and an earring in
his left ear) and the United States had credible intelligence that he was
state-supported and a second attack was imminent? Would he be a legiti-
mate military target under the current laws of war?3%

The question remains. will the court be ableto handlethese issuesin
away that protects a nation’s need to defend itself and othersor will it tend
to take actions that are so restrictive that |egitimate responders will be

341. David, supra note 201, at 384-85.

342. 1d. at 384-85.

343. U.N. CHARTER art. 2(4). The United States considers Sudan to be a state that
sponsors terrorism and is not entirely satisfied with the actions of the Taliban government
in Afghanistan. See generally U.S. DEPARTMENT OF STATE, PATTERNS OF GLOBAL TERRORISM
1998 (1999).

344. Protocol I, supra note 117, arts. 49-52.
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irreparably harmed? The risks are simply too great to trust United States
security interests to such ajudicia body.

VI1l. Where Does the United States Go From Here?

The ICC statutory formulation represents a serious threat to United
States national security interests in that it creates a real possibility that
politically-motivated individuals will seek the indictment of U.S. service
members whenever U.S. armed forces are used. Individuals firmly
opposed to the use of all military force will certainly seek to use the court
asatool to dissuade and deter the U.S. government. Asit standsnow, itis
very unlikely that the United States will become a party to the ICC in its
current form.3#  So the question becomes, what, as a matter of policy,
should the United States do?

First, even if the United States elects not to become a party to the
treaty, it must continue to remain, asit is, involved in the struggle for law
relating to the ICC by participating in the drafting of elements, rules and
defenses.3% This is entirely proper because, even if the United States is
not aparty, as currently formulated, the court may eventually gain jurisdic-
tion over certain U.S. service members.3*’ It isto our advantage to do all
we can to ensure afair trial for our service members that might find them-
selves beforethe court by remaining involved in the fashioning of therules
and procedures.

Second, as aworld leader, the United States must develop a strategy
to enlist the support of itsalliesin combating the Statutein its current form
and seeking are-negotiation in the U.N. General Assembly.3*® The United
States should focus its efforts primarily on other members of the U.N.
Security Council, especially Russia and China, and secondarily on the

345. See generally David J. Scheffer, U.S. Policy and the International Criminal
Court, 32 CornELL INT'L L.J. 529 (1999); Scheffer, supra note 94, at 34; Scheffer, supra
note 194, at 12.

346. See Scheffer, supra note 345, at 529; Scheffer, supra note 194, at 12.

347. See supra notes 210-12 and accompanying text.

348. For arecent example of atreaty being renegotiated or amended by the Genera
Assembly, see Agreement Relating to the Implementation of Part X1 of the United Nations
Convention on the Law of the Sea of 10 December 1982, L aw of the Sea: Report of the Sec-
retary General on His Consultations on Outstanding Issues Relating to the Deep Seabed
Mining Provisionsof the United Nations Convention on the Law of the Sea, U.N.G.A., 49th
Sess., Agenda Item 36, U.N. Doc. A/48/950 (1994).
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more developed nations of the world. In reality, without significant sup-
port from the developed nations of the world, the court will be without an
effective enforcement mechanism. The court will depend on the intelli-
gence and investigative resources of member states to put together cases
and arrest indicted individuals.3*° At thistime, only the devel oped nations
of the world have that capacity and willingness to cooperate at the levels
required for an effective court. Although the world can proceed without
the United States, based onthe ICTY and ICTR experiences, it is clear that
the ICC will not be successful without significant financial and indirect
support, which will have to come primarily from our European alliesif the
United States is not a party. 3

Although many provisions should be reconsidered, two are critical:
the United States should not even consider becoming a party unless the
crime of aggression isacceptably defined and Article 8 isrenegotiated. In
fact, if Article5 and Article 8 are renegotiated, most of the United States
interests can be preserved. Article 5 provides the ICC with jurisdiction
over the crime of aggression. There are two options that should be palat-
abletothe United States. Thefirst would be to take away the court’s juris-
diction over the crime of aggression altogether, allowing it to focus on
genocide, crimes against humanity, and war crimes. These violations
alone should give the court plenty to do. The second option, and one that
would reduce the potentia for politically-based prosecutions for aggres-
sion, would be to require that the U.N. Security Council refer a caseto the
| CC before the court could proceed on atheory of aggression. Thisissim-
ilar to the version proposed in the 1991 Model Code.3%! It is true that,
because of the veto power, many cases of aggression may go unpunished.
However, thisis preferable to politically-motivated prosecutions rel ated to
the use of force.

Such a construct would also have the tendency of |eaving the primary
responsibility of maintaining international peace and security where it
belongs, with the Security Council.®%? “The Security Council shall deter-
mine the existence of any threat to the peace, breach of the peace, or act of
aggression and shall make recommendations, or decide what measures
shall be taken in accordance with Articles 41 and 42, to maintain or restore
international peace and security.”3>3 Any other formulation would dimin-

349. See supra notes 271-79 and accompanying text.
350. Id.

351. 1991 Draft Code, supra hote 218.

352. U.N. CHARTER art. 39.

353. Id.



234 MILITARY LAW REVIEW [Vol. 167

ish the power and authority of the Security Council. To give the power to
find aggression without the participation of the Security Council isto argu-
ably violatethe U.N. Charter’s"“ supremacy clause” in Article 103, wherein
it states: “In the event of a conflict between the obligations of the Mem-
bers of the United Nations under the present Charter and their obligations
under any other international agreement, their obligations under the
present Charter shall prevail.”3>

The second provision that must be renegotiated is Article 8, War
Crimes. Itishighly unlikely that amember of the U.S. military would ever
be tried before the ICC for crimes against humanity or for the crime of
genocide based on a political prosecution. For a crime against humanity
to exigt, it must be committed as part of a “widespread and systematic”
attack.3> Although acts such as murder and rape by American soldiersin
operations are certainly foreseeable, it is unlikely that they would be com-
mitted in the numbersrequired to riseto the level of a“widespread and sys-
tematic” attack. In all but the very most atrocious scenarios, it is hard to
fathom how an American service member would be at risk of prosecution
for a crime against humanity.

Genocide is a specific intent crime that requires the accused to pur-
posely intend to destroy in whole or in part a national, ethnical, racial or
religious group.®® The specific intent required is arguably so high, that
once again, it is unlikely that an American service member would be
forced to answer for the crime of genocide before the court. Although the
statute only requires that the intent be to destroy “part” of a protected
group, itisreasonableto assumethat the“ part” would haveto be quite sub-
stantial. In fact, the first international criminal tribunal prosecutions for
genocide were the Akayesu and Kambanda judgments in the International
Crimina Tribuna for Rwanda.3>’

The problem with Article 8, as it is currently drafted, is that there is
no minimum baseline, in terms of the numbers or severity, that must be met
in order for the court to have jurisdiction. Unlike crimes against humanity,
for example, which requires widespread and systematic abuses; thereisno
minimum threshold requirement.3® The renegotiation should include the

354. 1d. art. 103.

355. Rome Statute, supra note 5, art. 7(1).

356. Id. art. 6.

357. Prosecutor v. Akayesu, No. ICTR-96-4-T (Sept. 2, 1998) (Judgment),reprinted
in 37 I.L.M. 1399 (1998); Prosecutor v. Kambanda, No. ICTR-97-23-S (Sept. 4, 1998)
(Judgment and Sentence), reprinted in 37 |.L.M. 1411 (1998).
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establishment of a minimum threshold for war crimes. There are two sig-
nificant advantages to establishing this minimum criterion. First, the ICC
would naot be inundated with more cases that it can possibly handle. One
need only look at therecord at the ICTY and ICTR to understand that the
ICC will likely move at an exceptionaly slow pace because of its similar
limited resources.3°

Second, looking at the record of the ICTY, the ICC will likely do al
that it possibly can to appear entirely evenhanded.3® This meansthat it is
quite likely that the United States and its service members will be closely
scrutinized, perhaps even more so than any other participant in an opera-
tion, because of the pressure that non-governmental agencies and countries
opposed to United States actions are sure to place on the ICC. If a mini-
mum threshold is established, then in most cases, the entirely frivolous or
minor cases will be left domestic courts to resolve. This will serve the
court’s best interests with itslimited resources. It also will beinthe United
States’ best interests because, if a threshold is established, the possibility
of apolitically based prosecution is far less likely. Only the most egre-
gious of incidents should be brought before the court.

In terms of aproper formulation for Article 8, War Crimes, looking to
the language of Article 7, Crimes against Humanity, makes good sense. |f
charges of crimes against humanity can only be brought where they occur
on a systematic and widespread basis, why would it not be reasonable to
place the same baseline minimum on war crimes? |f the rape and murder
of civilians must occur on a widespread and systematic basisin order for
the court to have jurisdiction over a crime against humanity, the same
requirement should exist for the prosecution of crimes of war. Such a pat-
tern of abuse would suggest a plan or policy to commit war crimes. Where
such exists, even a politically-based prosecution would certainly be less
objectionable.

Although, at abare minimum, Article 5 and Article 8 should be rene-
gotiated—other potential amendments should also be considered. Article

358. Rome Statute, supra note 5, art. 8.

359. See supra notes 167-176 and accompanying text.

360. See generally Lisa L. Schmandt, Peace with Justice: Is It Possible for the
Former Yugoslavia?, 30 Tex. INT'L L.J. 335 (1995); Jose E. Alvarez, Rush to Closure: Les-
sons of the Tadic Judgment, 96 MicH. L. Rev. 2031 (1998); William Walker, The Yugoslav
War Crimes Tribunal: Recent Developments, 19 WHiTTIER L. Rev. 303 (1997); Odio & Hoe-
fgen, “ There Wi Be no Justice Unless Women are Part of that Justice,” 14 Wis. WoMEN's
L.J. 155 (1999).
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12, Preconditions to Jurisdiction, should be amended to exclude jurisdic-
tion over citizens of non-party states unless the sending state consents.
This may mean that some non-party state defendants escape justice, but
thisisabetter alternative than having non-partiesliableto atreaty to which
they are not a party.

The International Criminal Court is not a court vested with universal
jurisdiction.36t

A state has jurisdiction to define and prescribe punishment for
certain offenses recognized by the community of nations as of
universal concern, such as piracy, slave trade, attacks on or
hijacking of aircraft, genocide, war crimes, and perhaps certain
acts of terrorism . . . 362

Universal jurisdiction is based on the notion that some crimes are of such
universal concern to the community of states and are of such seriousness
that any state should be able to prosecute the perpetrator no mater where
he or she may “wander.”363 Universal jurisdiction can be asserted where
only certain international law crimes have been violated.®%*

Not only isuniversal jurisdiction limited to certain crimes, but univer-
sd jurisdiction can only be based on the actual presence of an offender
within the state territory of the state that intends to assert universal juris-
diction.3®> For example, it would be improper for France to extradite an
American to Libyafor trial for crimes committed in France. 3%

361. David J. Scheffer, U.S Policy and the International Criminal Court, 32 Cor-
NELL INT'L L.J. 529, 532-33 (1999).

362. ReSTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES §
404 (1987) (emphasis added) [hereinafter ResTATEMENT (THIRD)].

363. Blum & Steinhardt, Federal Jurisdiction over International Human Rights
Claims: Alien Tort Claims Act After Filartiga v. Pena-lIrala, 22 Harv. INT'L L.J. 53, 60
(2981).

364. RestaTeEMENT (THIRD), Supra note 362, § 404 and commentary; Eric S. Kobrick,
The Ex Post Facto Prohibition and the Exercise of Universal Jurisdiction on International
Crimes, 87 CoLum. L. Rev. 1515, 1522 (1987).

365. Feller, Jurisdiction over Offenses with a Foreign Element, in 1A TREATISE ON
INTERNATIONAL CRIMINAL LAaw 32-34 (M. Bassiouni & V. Nanda eds., 1973).

366. Ambassador David Scheffer, Address at the Annual Meeting of the American
Society of International Law (Mar. 26, 1999) (International Criminal Court: The Challenge
of Jurisdiction).
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The argument is sometimes made that if an accused is present in a
state that can assert universal jurisdiction and submit the accused to judg-
ment within its state court system, that state also ought to extradite theindi-
vidua to the ICC. It does seem to be afair argument, where agiven crime
hasrisen to thelevel of universal jurisdiction, that a detaining power could
transfer the individual to the ICC rather that try them in their own court
where a political prosecution is even more likely.3” However, this argu-
ment is inconsistent with the law beacuse the court is treaty-based and
therefore should not be capable of exerting personal jurisdiction against
citizens of non-party states.368

Moreover, the ICC will have the power to punish certain crimeslisted
in the 1977 Protocols to the 1949 Geneva Convention.3%® Because the
United States and certain other nations are not parties to either Protocol,
and since the Protocols are relatively new, some violations of these treaties
cannot be said to have risen to thelevel of universal jurisdiction.3” There-
fore, the ICC, as atreaty court, should be amended to prevent jurisdiction
over non-party states.

Finally, the prosecutor should not be completely independent3’* and
should not be ableto rely on non-governmental organizations as abasisfor
investigation.3"> The prosecutor should only be able to investigate crimes
of aggression where the U.N. Security Council gives the prosecutor
authority. With regard to other non-aggression crimes, the prosecutor

367. An additiona amendment to protect captured U.S. service members would go
along way if the court had sole jurisdiction to prosecute POWs for war crimes. Currently,
detaining powers have the power to prosecute POWs for alleged pre-capture war crimes
and post-capture violations of detaining power law. Because of the potential for sham trials
alleging pre-capture war crimes, if the | CC had solejurisdiction over these allegations, itis
foreseeabl e that war’s most vulnerable victims, POWSs, would be protected from paliticaly
motivated prosecutions. See GPW, supra note 117, art. 85; COMMENTARY ON THE THIRD
GENEVA CONVENTION RELATIVE TO THE TREATMENT OF PRISONERS OF WAR 413-26 (Jean S. Pic-
tet et al. eds., 1958).

368. Scheffer, supra note 361, at 532-33.

369. Rome Statute, supranote5, art. 8; Protocol 1, supra note 117; Protocol 11, supra
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370. Scheffer, supra note 361, at 532-33. With regard to universal jurisdiction over
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should not be able to independently investigate crimes unless and until the
court seizes on a particular matter for investigation.

In terms of securing a renegotiation, the United States should start
with obtaining Russian and Chinese support. |If these two members of the
Security Council wereto agree that arenegotiation wasin order, then other
members of the Security Council, and eventually the members of the Gen-
eral Assembly, might also be persuaded. Although the treaty does not
allow for reservations,®’3 it does allow for amendment after seven
years.3’* Instead of waiting seven years, perhaps a Protocol could be
drafted with the above-listed changes. Another negotiation option might
be a General Assembly declaration where all parties might agree to the
suggested changes.37®

Unfortunately, a renegotiation may not be possible and so other strat-
egies should be considered aswell. If the United States el ects to continue
to remain anon-party, it could show agreat deal of good faith if it publicly
stated in the General Assembly that it would consent to ICC jurisdiction as
a non-party state in any case where the United Nations Security council
sent a particular case to the court pursuant to Article 13 of the Statute.37°

The United States should begin now to enter into bilateral agreements
with allies agreeing that they will not extradite each other’ s citizens to the
ICC without the other’s consent.3”” If ICC party states are unwilling to go
thisfar in abilateral agreement, then agreementswith some sort of limit on
the ally’s ability to send Americans to the ICC should be sought. For
example, ally states could agree that they would not extradite U.S. citizens
for war crimes where the United States is prosecuting the case domesti-
caly, or, that they would only extradite U.S. citizens where the war crime
involved is quite serious or part of a widespread and systematic pattern.

From a pragmatic military point of view, the |CC should also have an
independent Office of the Military Advisor. If the court isto truly under-
stand the impact its decisions may have on military operationsin the field,
it must have input from the profession of arms. By having standing and

373. Rome Statute, supra note 5, art. 120.
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independent military advisors, it isfar more likely that the law will remain
relevant on the battlefield.

Finaly, if al else fails, the United States may want to consider not
providing any military aid, in the form of weapons sales, training, and sup-
port to any country that refusesto sign abilateral agreement prohibiting the
extradition of Americans to the court.3’®

VI1II. Conclusion

Within the last fifteen years, the United States has participated in
peacekeeping missionsin Iraq (1990), Somalia (1992) and Haiti
(1992); in joint-security operations in Grenada (1983), the Per-
sian Gulf (1987-88) and the Balkans (1996-present); and has
acted unilaterally to protect national security interests with air-
strikes targeting Libya (1986), invading Panama to secure the
custody of General Manuel Noriega (1989), and, most recently,
through air-strikes targeting Sudan and Afghanistan, in self-
defense for terrorist attacks of U.S. embassies located in Kenya
and Tanzania (1998).37

Of course, the most recent NATO operation in Kosovo also must be added
tothislist.

Inall of these cases, itisclear that the United States elected to use mil-
itary force to defend a nation or a group of people at risk of significant
abuse by an aggressive power. Unlessthe proposed I nternational Criminal
Court is abandoned or unless its provisions are changed, many of these
types of missions may be deemed overly risky by the U.S. military and
civilian leadership. The use of military force and, therefore, its credibility
as adeterrent to aggression may be significantly weakened. The worldis
far too dangerous a place to alow that to happen.

Whilethe International Criminal Court hasreal promiseasaforcefor
good in the deterring of regime elites, it cannot be established in such a

378. Domestic legislation proposing this approach has been put forward in the U.S.
Senate as the American Servicemembers' Protection Act. S. 2726; 106th Congress
(1990). However, portions of this proposed statute may be unconstitutional to the extent
thelegis ation seeksto limit a President’s perogative to send troops to states that are parties
and refuse to enter into bilateral agreements pursuant to Article 98 of the Rome Statute.
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manner as to strip the world of itsbest tool in the fight against tyranny, the
armies of the demacratic nations of the world. With relatively minor yet
extremely significant amendmentsto the Rome Statute; the world can have
its court and its military too. Some have suggested: “It can of course be
argued that the Court will be of no use in deterring international crime,
although | do not think many would agree that it would make matters
worse.” 380 The truth is however, the court will likely make the world a
much more dangerous place because it will likely deter the forces of good,
which will allow the forces of evil to act with impunity.

380. Wexler, supra note 123, at 714.
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