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A VERDICT WORTHY OF CONFIDENCE?*
PETITIONING FOR A NEW TRIAL BEFORE
AUTHENTICATION
BASED ON NEW EVIDENCE

MAJR MICHAEL R. STAHLMAN?

Our procedure has been always haunted by the ghost of the
innocent man convicted.
Itisan unreal dream.

—Judge Learned Hand?®

Captain (CPT) Wood broke out in a cold sweat as he listened to the
unfamiliar voice on the other end of the phone. He was overjoyed but

1. Kylesv. Whitley, 514 U.S. 419, 434 (1995). Although Kylesinvolved thefailure
of the prosecution to reveal favorable evidence to the defense, a key aspect of the Court's
analysis was the effect the absence of the favorable evidence had on thetrial. Thisarticle
will not look at the prosecution’s duty regarding disclosure of favorable evidence. How-
ever, thisarticle will addresswhether evidence discovered after trial would produce amore
favorable result for the accused, like in Kyles. A major focus in cases involving new evi-
dence is whether the accused received a fair trial (absent the favorable evidence). See
United States v. Singleton, 41 M.J. 200, 207 (C.M.A. 1994) (concluding that the appellant
did not enjoy afull and complete trial based on the tria judge’s denia of his petition for a
new trial).

2. Judge Advocate, United States Marine Corps. Presently assigned to The Judge
Advocate General’s School, United States Army, Charlottesville, Virginia. B.S., with dis-
tinction, 1985, United States Naval Academy, Annapolis, Maryland; J.D., 1993, Cdifornia
Western School of Law, San Diego, California; LL.M., 2000, Judge Advocate Officer
Graduate Course, The Judge Advocate Genera’s School, Charlottesville, Virginia. For-
merly assigned as Senior Defense Counsel, 1997-99, and Chief Review Officer, 1996-97,
Legal Services Support Section, Second Force Service Support Group, Camp Lejeune,
North Carolina; Deputy Staff Judge Advocate, 1996, Third Force Service Support Group,
Okinawa, Japan; Chief Tria Counsel, 1994-96, and Officer-in-Charge, Legal Assistance,
1993-94, Lega Services Support Section, Third Force Service Support Group, Okinawa,
Japan; RF-4B Reconnaissance System Operator and Aviation Maintenance Officer, 1988-
90, VMFP-3, Marine Aircraft Group 11, Third Marine Aircraft Wing, El Toro, Californig;
RF-4C Weapon Systems Operator, 1987-88, 45th Tactical Reconnaissance Training Squad-
ron, Bergstrom Air Force Base, Austin, Texas. This article was submitted in partial com-
pletion of the Master of Laws degree requirements of the 48th Judge Advocate Officer
Graduate Course.

3. United States v. Garsson, 291 F. 646, 649 (S.D.N.Y. 1923).
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unsure what to do so he just took notes as he listened. He was speaking
with the only eyewitness in a case CPT Wood thought was over more than
amonth ago. The eyewitness had not testified at trial and no one knew he
even existed, until now.

Captain Wood defended the accused at trial. The victim was stabbed
numerous times with aknife in a parking lot near a popular bar. The vic-
tim’sidentification of the accused at trial wasthe only evidence connecting
the accused to the crime. From the day he was arrested and interrogated,
the accused denied any involvement but acknowledged he was in the area
of the assault at about the sametime. Thetrial ended in afinding of guilty
and a hefty sentence.

The eyewitness called because he saw an article in the local newspa-
per describing the facts of the trial and the result. He never came forward
because he did not want to get involved. After several sleepless nights, he
decided to call. What the eyewitness saw that night was exactly what the
accused told CPT Wood. He did not know the accused, but he knew the
real assailant very well and clearly saw him stab the victim multiple times.
Heremembered that night clearly. Stunned, CPT Wood hung up the phone.
It seemed like an unreal dream . . ..

Captain Wood quickly regained his senses and cracked open his dog-
eared Manual for Courts-Martial (MCM). In seconds he found Rule for
Courts-Martial (RCM) 1210 in the index under “new trial” but saw that it
did not apply until after the convening authority took action. After looking
at case law, he became even more confused. Dismayed, CPT Wood asked
himself, “Where do | go now?’4

|. Introduction

As a whole, the military justice system is fair and effective.®
Although some commentators have expressed concern about certain
aspects of the system, most believe it works.® However, there will always
be room for improvement.” The fictional fact-pattern above depicts one
such area. CPT Wood will soon discover he can submit apetition for anew

4. Captain Wood has several other options. Depending on the credibility of the eye-
witness and other corroborating evidence, the convening authority could disapprove find-
ings or provide other relief. Captain Wood could a so request to reopen the case or ask for
arehearing. However, the focus of this article is the “new tria” route; other options will
not be discussed in detail.
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trial to the military judge. However, hewill also discover thereislittle case
law to assist him on his“new trial” journey. Even worse, the case law that
does exist lacks any meaningful guidance to practitionersin the field.®

Applying RCM 1210(f) to new evidence discovered during this
period—after trial and before authentication of the record of trial—is not
the solution.® It would be contrary to both the intent of the drafters of the
UCMJand thetext of the current rule, and it hasled to error in alarge num-
ber of cases. In short, RCM 1210(f) should not be applied during this
period because it will negatively impact upon the fairness of the military
justice system.

The accused carries a heavy burden when petitioning for a new trial
based on newly discovered evidence.’? Thisistrue even when the petition
is filed before the convening authority takes action under RCM 1107.1

5. See United States v. Weiss, 510 U.S. 163, 194 (1994) (Ginsberg, J., concurring)
(commenting on the current military justice system that is more sensitive to due process
concerns); Professor David A. Schlueter, Military Justice in the 1990's: A Legal System
Looking for Respect, 133 MiL. L. Rev. 1, 6 (1991) (stating that the military justice system
isfair and just).

6. SeeBrigadier Genera (Retired) John S. Cooke, Military Justice and the Uniform
Code of Military Justice, ArRmy Law., Mar. 2000, at 4 (commenting on military justice chal-
lenges for the Judge Advocate General’s Corps in the new century but noting that the sys-
tem overall “is working reasonably well”); Major Guy P. Glazier, He Called for His Pipe,
and He Called for His Bowl, and He Called for His Members Three—Selection of Military
Juries by the Sovereign: Impediment to Military Justice, 157 MiL. L. Rev. 1, 107 (1998)
(criticizing the military for stubbornly clinging to selection of members by the sovereign
but acknowledging that military justice“ exceeds the expectations of traditional civilian jus-
tice” and it “provides greater due process than many civilian jurisdictions”).

7. One prominent commentator believes the military justice system as a whole is
effective but it “is not perfect, [and] there is room for change—for improvement.”
Schlueter, supra note 5, at 9.

8. SeeinfraPart IV.A for discussion of theresult. In short, error has been committed
inasignificant number of casesinvolving application of RCM 1210(f) to new evidence dis-
covered after trial.

9. Although this article focuses on the period ending with authentication, the period
from authenti cation to action by the convening authority could beincluded. Theonly prac-
tical difference between the two periods relates to who has the power or authority to act on
arequest for relief based on the discovery of new evidence.

10. United Statesv. Niles, 45 M.J. 455, 456 (1996). See United Statesv. Bacon, 12
M.J. 489, 491 (C.M.A. 1982) (stating that “the burden is heavier than that borne by an
appellant during the normal course of appellate review”).

11. MANUAL FOR CourTs-MARTIAL, UNITED STATES (2000) [hereinafter MCM].
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Although the MCM does not address petitions filed before action is taken,
military courts have looked to RCM 1210 for the standard to apply.*?

When a petition is submitted before authentication of the record of
trial, the military judge has the authority to conduct a post-trial hearing.13
After authentication of the record of trial, the convening authority has
“[t]he power to order a rehearing, or to take other corrective action.” 4
Regardless of when or to whom the petition is made, military appellate
courts have consistently expressed the opinion that “requests for a new
trial . . . are generally disfavored.”®> Thisis for good reason. The cost,
time, and effort associated with trying a case again can be enormous.
However, these concerns must be balanced against the interests in guaran-
teeing an accused afair trial.

The current evidentiary standard for the decision to grant (or deny) a
new trial can be difficult to apply since there has been little direction from
military appellate courts. Thishasled to awide variety of results. Despite
the apparent confusion with application of the rule, military appellate
courts have been reluctant to give clear guidance.®

This article first examines the history of the new trial standard under
Article 73 and RCM 1210(f). It then discusses the method by which the
new trial standard is currently applied and the problems associated with its
application. Next, the article shows that the drafters of the UCMJ did not
intend the standard to apply before the convening authority’s action, that
courts in a significant number of cases have misapplied the standard, and
that specific reasons have caused courts to misapply the standard. Finally,
this article proposes a solution. It articulates why the proposed solutionis

12. See, eg., United Statesv. Scaff, 29 M.J. 60, 64-65 (C.M.A. 1989).

13. 1d.; MCM, supra note 11, R.C.M. 1102(a) and (b)(2).

14. MCM, supra note 11, R.C.M. 1107(c)(2) discussion.

15. United States v. Williams, 37 M.J. 352, 356 (C.M.A. 1993).

16. See, e.g., United States v. Fisiorek, 43 M.J. 244, 248 (1995) (stating that “[w]e
decline the opportunity, however, to fashion a particular rule to guide military judgesin
exercising discretion on whether to permit a party to reopen his or her case [to consider
newly discovered evidence]”). This case is agood example of why there is confusion in
applying RCM 1210(f) to newly discovered evidence. See discussion infra Part IV.A.
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better than the current standard, explains what military judges think of the
solution, and explores potential problems with the change.t’

Il. Petitionfor aNew Trial Standard: An Overview
A. Origins of RCM 1210 and Legidative History

The military justice systemisunique.’® Itsroots pre-date the Consti-
tution by more than several centuries. However, only in the last half-cen-
tury has it become more aligned with civilian criminal courts. Although
there are critics on each side of the debate over the “ civilianization” of the
military justice system, all would agree that there has been a dramatic
change in the system over the last fifty years.’® In a“due process’ sense,
this change has greatly improved the rights of an accused. The petition for
new trial based on newly discovered evidenceisjust one of the many new
rights codified following the end of the last World War.

The end of World War 11 and the return of many who served in the
armed forces during the war began a new period of reform in the military
justice system. Many war veterans, disgruntled by their experience with
the system, brought their concerns before Congress.?® The result was a
code of military justicefor al servicesand amanual for practitioners. Spe-
cifically, the new uniform code included Article 73, dealing with newly
discovered evidence, which was applied through rules found in a manual

17. The proposed solution isto not apply RCM 1210(f) to new evidence discovered
after trial and before authentication of therecord or before action istaken by the convening
authority on the sentence. The proposed solution, however, would apply the guidance from
the CAAF in Fisiorek, 43 M.J. at 248.

18. See DaviD A. SCHLUETER, MILITARY CRIMINAL JUSTICE: PRACTICE AND PROCEDURES
2-5 (5th ed. 1999) (providing a concise discussion of why the military justice system is
unique).

19. See generally Cooke, supra note 6, at 2-4 (providing a concise history of the
UCMJover the last half century which has been marked by “balancing the role of the com-
mander with an increasingly independent and sophisticated judicial system”); Schlueter,
supra note 5, at 6-11 (discussing problem areas that need greater scrutiny but acknowledg-
ing that there have been significant improvements in the military system since the unifica-
tion of military justice); Glazier, supra note 6, at 107-08 n.433 (discussing the
civilianization of military law with examples of changes in the military system from 1806
to the present).

20. See JoNATHAN LURIE, ARMING MILITARY JusTice: THE ORIGINS OF THE UNITED
SraTtes CourT oF MILITARY ApPEALS, 1775-1950, 127-49 (1992) (discussing the groundswell
of support to change the military justice system following World War 11, particularly in the
Navy).
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for courts-martial. The ruleseventually led to RCM 1210, the current pro-
vision for new trial petitions.

Rule for Courts-Martial 1210 is based on paragraphs 109 and 110 of
the 1969 Manual for Courts-Martial?! and Article 73 of the Uniform Code
of Military Justice (UCMJ).?? The concept of a“ new trial” based on newly
discovered evidence first appeared in the Articles of War in 1949.2% That
same year, the House Committee on Armed Services was holding hearings
on the UCMJ. The magjor focus of the hearings was to produce a code that
would apply to all the services.?*

The hearings show that Congress intended that the provisions of the
code mirror practice in federal civilian courts.?® Thisincluded Article 73.
One of the drafters of the code, Mr. Larkin, commented as follows:

I think the newly discovered evidence will be surrounded by the
practices and procedures in the Federal court that govern that
motion [sic] such as—oh, that the newly discovered evidenceis
not cumulative; that if it had been presented to the jury it at least
would have changed its mind; and various other rules that cir-
cumscribe the use of that type of motion.?®

21. MANUAL ForR CourTs-MARTIAL, UNITED STATES, 11 109, 110 (1969) [hereinafter
1969 MANUAL].

22. MCM, supra note 11, R.C.M. 1210 analysis, app. 21, at A21-89. Uniform Code
of Military Justice Article 73 was first codified in 1950 and read:

At any time within one year after approval by the convening authority of
acourt-martial sentence which extends to death, dismissal, dishonorable
or bad-conduct discharge, or confinement for one year or more, the
accused may petition The Judge Advocate General for a new trial on
grounds of newly discovered evidence or fraud on the court. If the
accused's case is pending before the board of review or before the Court
of Military Appeals, The Judge Advocate General shall refer the petition
to the board or court, respectively, for action. Otherwise The Judge
Advocate General shall act upon the petition.

UCMJ art. 73 (1950).

23. Lee S. TiLLoTsoN, THE ARTICLES OF WAR, ANNOTATED 177 (5th ed. 1949). Inanote
following the full text of Article 53 of the Articles of War, there is a comment that “[t]he
former code contained no provision for a Petition for New Tria.” Id.

24. S. Rer. No. 81-486, at 1-2 (1949), reprinted in 1950 U.S. Code Cong. Serv. 2222-
23.
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A good example of this intent to mirror federal practice was the
removal of the “good cause” requirement under Article 53 of the Articles
of War. The purposewastwo-fold. First, “good cause” had no counterpart
in the civilian criminal system. Second, the drafters wanted an appellate
system that was “tight, comprehensive and efficient.”?’ The“good cause”’
showing was too broad for the drafters. They wanted to limit the grounds
for granting a new trial to cases involving fraud on the court or for newly
discovered evidence. Otherwise, a petition could be filed for any purpose
as long as there was a showing of good cause. This focus on fraud and
newly discovered evidence as grounds for a new trial was consistent with
civilian practice at the time.?8

The drafters were very concerned about the finality of courts-martial.
They adopted the one-year requirement for submission of anew tria peti-
tion from Article 53, Articles of War (as amended in 1948). The concern
was that, without an appropriate time limit, evidence and witnesses would
be hard to obtain.?® This could be an unnecessary windfall for the peti-
tioner and would not serve any valid purpose. In addition, the new one-
year limit ran from the date of approval of the sentence by the convening
authority. Under the Articles of War, the limit was for one year from final

25. United States v. Williams, 37 M.J. 352, 356 (C.M.A. 1993). See UCMJ art. 36
(2000) (stating that the President may prescribe rules “which shall . . . apply the principles
of law and rules of evidence generally recognized inthetria of criminal casesin the United
States district courts’). An extensive analysis of the federal criminal justice system is
beyond the scope of thisarticle. At some pointsinthearticle, current federal law regarding
new trials will be discussed, briefly. Generally, RCM 1210(f) is consistent with its federal
counterpart, Feo. R. Crim. Proc. 33. Each rule provides a mechanism to petition for a new
trial based on newly discovered evidence discovered after trial. They both require the
defense to raise the issue and to carry the burden of proof. Each requires the defense to
show the evidence was discovered after trial, and that the evidence would not have other-
wise been discovered before the end of tria by the exercise of due diligence. Finally, both
rules impose a very high burden to show that the newly discovered evidence would have
produced a substantially more favorable result for the accused had the evidence been pre-
sented at trial. The major differences between the rules concern their application rather
than substantive law.

26. Hearings on H.R. 2498 Before the Subcomm. of the House Armed Services
Comm. on the Uniform Code of Military Justice, 81st Cong., 1st Sess. 1201, 1212 (1949)
[hereinafter Hearings on H.R. 2498].

27. 1d. at 1210 (comment by Mr. Larkin).

28. Id. at 1211 (comments by Mr. de Graffenried and Mr. Larkin).

29. Id. at 1215 (comment by Mr. Smart).
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disposition of the case after initial appellate review. The drafters did not
discuss the reasons for this change.

Onesignificant problem with Article 73 remainstoday. Neither Arti-
cle 73 nor RCM 1210 address whether a new trial petition can be filed
before the convening authority’s action. The legidlative history is also
silent. The closest the drafters came to talking about the period from the
end of trial to the convening authority’s action was in their discussion of
collateral attacks on a conviction.®® A related problem is the continuing
use of the last sentence of the original Article 73. In short, the last sentence
implies that a petition can only be made to the Judge Advocate General
when the case is not pending before an appellate court.3! This adds to the
confusion regarding when and to whom a petition may be made.

B. The Current Rule

Except for minor changesto the rule, grounds for anew trial based on
newly discovered evidence have remained the same since the 1968 Mili-
tary Justice Act.3? There were two major changesto Article 73. The one-
year limit on filing a petition was changed to two years and theright to file
apetition wasextended to all cases.3® Although the legislative history does
not specifically address the reasons for these changes to Article 73, the

30. Seeid. at 1211. Thedrafterswere concerned with allowing post-trial attacksonly
in cases of fraud and newly discovered evidence. They apparently wanted a mechanism to
raise these issues outside of the normal appellate review process. Mr. Larkin commented
that Article 73 was meant to combine the old English writ of coram nobis with the motion
for a new trial on newly discovered evidence. Id. (emphasis added). Assuming that he
meant a"motion” in the sense of normal trial court practice, it seems that the drafters may
have intended to allow such a motion to be made to the trial court (instead of just to the
Judge Advocate General after the convening authority’s action). Regardless, the silence of
the drafters raises a question as to their intent on application of Article 73 before the con-
vening authority’s action. Thisissue will be addressed further in Part IV.B.1, infra.

31. Thelast sentence of UCMJ Article 73 (1950) states that “[o]therwise, the Judge
Advocate General shall act upon the petition.” However, the anaysis section of RCM 1210
states that “[f]orwarding a new trial to the Judge Advocate General is not required just
because the case wasanew trial.” MCM, supra note 11, R.C.M. 1210 analysis, app. 21, at
A21-89.

32. Military Justice Act of 1968, Pub. L. No. 90-632, 1968 U.S.C.C.A.N. (82 Stat.)
1335.

33. Beforethe 1968 Military Justice Act, Article 73 limited petitionsto casesinvolv-
ing sentences to death, dismissal, a punitive discharge, or a year or more confinement.
UCMJ art. 73 (1950).
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House floor debate included general comments on the need to reform the
military system to be morein line with the federal system.3

The most recent amendment to the rule came in 1998 to “clarify its
application consistent with interpretations of [Federal Rule of Criminal
Procedure] 33 that newly discovered evidence is never a basis for a new
trial of the facts when the accused has pled guilty.”3> The federa rules
were changed, primarily, because it was recognized that a caseinvolving a
guilty pleawas not the equivalent of atrial %

I11. Application of RCM 1210
A. New Trial Roadmap

Whether a petition for a new trial can be made before authentication
of the record of trial (or action by the convening authority) is unclear from
the language of therule. Itisclear in Article 73 and RCM 1210(a) that a
petition can befiled up to two years from the date of the convening author-
ity’saction. However, the Court of Appealsfor the Armed Forces (CAAF)
expanded the period when it stated, “until the military judge authenticates
therecord of trial, he may conduct apost-trial session [under Article 39(a)]
to consider newly discovered evidence.”3” Further, RCM 1102(b)(2)
empowers the military judge to order a post-trial session “for the purpose
of inquiring into, and, when appropriate, resolving any matter which arises
after trial and which substantially affects the legal sufficiency of any find-
ings of guilty or sentence.”3® The CAAF held that the above provisions

34. 114 Cone. Rec. 30,564 (1968). Mr. Philbin commented that “[t]he enactment of
thislegislation will permit the procedurefor trials. . . to conform more closely with the pro-
cedure used in the trial of criminal cases in the U.S. district courts and will enhance the
prestige and effectiveness of the [military judge].” Id.

35. MCM, supra note 11, R.C.M. 1210 analysis, app. 21, at A21-89. See United
States v. Difusco, No. 96-01550, 1999 CCA LEXIS 37, at *6 (N-M. Ct. Crim. App. Feb.
26, 1999) (unpublished op.) (finding waiver of the right to petition for a new trial when
unconditional pleas of guilty are entered).

36. MCM, supra note 11, R.C.M. 1210 analyss, app. 21, at A21-89. The analysis
goes on to state that “it is difficult, if not impossible, to determine whether newly discov-
ered evidence would have an impact on the trier of fact when there has been no trier of fact
and no previoustria of the facts at which other pertinent evidence has been adduced.” Id.
See United States v. Lambert, 603 F.2d 808, 809 (10th Cir. 1979) (stating that there was no
trial because the defendant plead guilty).

37. United States v. Scaff, 29 M.J. 60, 65 (C.M.A. 1989).

38. MCM, supra note 11, R.C.M. 1102(h)(2).
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allow application of RCM 1210(f) in post-trial sessions involving newly
discovered evidence.®

In short, the military judge has broad discretion to consider matters
that arise after completion of atrial and before authentication.*’ Returning
to the hypothetical stabbing case, the military judge would have the author-
ity to hold a post-trial hearing or to deny the petition without a hearing.**
If the judge ordered a hearing, the burden would be on the defense. The
defense would have to show that the eyewitness was discovered after trial,
that he would not have been discovered at the time of trial in the exercise
of duediligence, and that histestimony would probably produce a substan-
tially more favorable result for the accused.*? If the military judge finds
that CPT Wood met this burden, the judge would have authority to set aside
the findings of guilty.*3

B. Confusionin Terms. New Trial, Rehearing, or Reopen?

Military appellate courts have been consistent in holding that a mili-
tary judge has the power to hold a post-trial session to consider new evi-
dence.** However, courts have been inconsistent in their terminology for
the post-trial proceeding. Regardless of the type or quality of the new evi-
dence, theterms“new trial,” “reopen,” and “rehearing” have all been used
to describe post-trial proceedings.*® Using these terms interchangeably

39. See Scaff, 29 M.J. at 65-66 (stating that atrial court would be empowered to hold
apost-trial session to consider evidence discovered after trial which might be grounds for
anew trial under RCM 1210(f)). See also United States v. Williams, 37 M.J. 352, 356
(C.M.A. 1993) (stating that “[a]pplication of thisthree-prong test to post-trial motions for
arehearing or reopening of thetrial . . . isnot inappropriate”).

40. SeeMagjor Randy L. Woolf, The Post-Trial Authority of the Military Judge, Army
Law., Jan. 1991, at 27-28 (discussing the expansive powers of the military judge following
the decision in Scaff). Thisis consistent with practice in federal courts. See, e.g., United
States v. Yoakam, 168 F.R.D. 41, 44 (D. Kan. 1996) (stating that when “considering a
motion for new trial, the court has broad discretion that will not be disturbed on appeal
absent plain abuse of that discretion”).

41. MCM, supra note 11, R.C.M. 1210(c) (providing requirements for the form of
the petition).

42. 1d. R.C.M. 1210(f)(2).

43. aff, 29 M.J. at 66.

44, Seeid. at 65 (interpreting Article 39(a) “to authorize the military judge to take
such action after trial and before authenticating the record as may be required in theinterest
of justice”). See also United States v. Brickey, 16 M.J. 258, 263-64 (C.M.A. 1983) (dis-
cussing the greater post-trial powers of the military judge since enactment of the Military
Justice Act of 1968).
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creates confusion, because each term has a unique meaning. Each post-
trial proceeding also has different procedures. Further, if the new evidence
warrants some form of post-trial remedy, the scope and potential outcomes
for each proceeding vary greatly.*6

Because the CAAF and the service courts have not attached any sig-
nificance to the terms they use,*” military judges are left scratching their
heads when trying to figure out what post-trial procedure is appropriate.
Although most trial practitioners and judges should be able to sort through
this confusing terminology, they should not have to do so.

IV. The Problem: A Verdict Worthy of Confidence?

Fairnessto the accused and the integrity of the military justice system
warrant a standard that measures “new” evidence appropriately. Other-
wise, public confidence and trust in the military’s system of justice will be
lost. Even worse, without an appropriate standard the accused's right to
due process will be denied and, potentially, innocent men and women may
be convicted. Absent this standard, the result will bethe sameasin United
Sates v. Singleton, where the Court of Military Appeals stated:

On this record, despite the best of intentions and efforts of the
military judge, we cannot conclude, in a due process sense, that
appellant has yet enjoyed afull and completetrial. Far too much

45. See, e.g., United States v. Singleton, 41 M.J. 200, 204 (C.M.A. 1994) (finding
that new evidence warranted a new trial); United Statesv. Van Tassel, 38 M.J. 91 (C.M.A.
1993) (holding that a new trial was warranted but ordering a rehearing); United States v.
Williams, 37 M.J. 352, 356 (C.M.A. 1993) (stating that it is not inappropriate to apply the
new evidence rule to order arehearing or to reopen atrial); Scaff, 29 M.J. at 66 (ordering a
rehearing); United States v. Dixon, No. 96-00466, 1997 CCA LEXIS 395, at *8 (N-M. Ct.
Crim. App. July 21, 1997) (unpublished op.) (discussing error in denying defense motion
to reopen but setting aside findings and sentence on other grounds).

46. See, e.g., United Statesv. Parker, 36 M.J. 269 (C.M.A. 1993) (discussing the dis-
tinction between arehearing and anew trial). The court stated that “[t]he two proceedings
may be indistinguishable once you get there, but it's how you get there that matters’ and
“[t]he key element is the conclusion of error in the proceedings.” 1d. at 271.

47. A discussion of the different types of post-trial sessions is beyond the scope of
this article. The point made here is that there is considerable confusion in just deciding
what to call a post-trial session. This confusion is part of the bigger problem of improper
application of RCM 1210(f) to new evidence which is addressed infra. For an excellent
discussion of the problem with labeling post-trial sessions, see Woolf, supra note 40, at 27,
and Major Jerry W. Peace, Post-Trial Proceedings, ArRmy Law., Oct. 1985, at 20.
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of the information that needed to be evaluated by afactfinder, in
order to assess appellant’s culpability, was not.*

A. Falling Short of Its Intended Mark: Improper Application of the Stan-
dard

Asidefromtrial and appellate courts attaching different labelsto post-
trial proceedings, the real problem is applying the wrong standard or the
right standard improperly.*® Article 73 and RCM 1210 were designed for
the rare and unique problem of newly discovered evidence. The drafters
of Article 73 were concerned that the military justice system needed a
mechanism to handle newly discovered evidence.*® They believed that the
military appellate process did not provide for review of such evidence
since it would be outside the record of trial.> Despite their good inten-
tions, application of the new tria standard has fallen short of its intended
mark. This has occurred at both the trial and appellate court levels. This
reoccurring problem indicates that anew standard isrequired. At thevery
least, practitioners need clearer guidance on applying the rule.

1. Improper Sandard Applied by the Trial Court

In United Sates v. Fisiorek,>? the accused was found guilty of using
cocaine.>® After findings were announced, thetrial court recessed. During
the recess, awitness approached the defense and claimed he was responsi-
blefor blowing cocaine on cookiesthat the accused later ate, leading to the
accused testing positivein asubsequent urinalysis. The defense moved for
a mistrial, offering an affidavit from the witness. The military judge
denied the motion and a subsequent defense request to reopen the case.

48. Sngleton, 41 M.J. at 207. Singleton isdiscussed further in Part IV.A.2, infra.

49. Attaching the wrong label does not mean that the court applied the wrong stan-
dard. The best example is Scaff, 29 M.J. at 66. The court stated that the tria judge could
have set aside the findings “so that a rehearing could take place.” Id. (emphasis added).
What the court should have said is “ so that anew trial could take place.” The court’sanal-
ysis and ultimate holding suggest that thisis what they meant.

50. Hearingson H.R. 2498, supra note 26, at 1211 (Mr. Larkin’s comments).

51. Id.

52. 43 M.J. 244 (1995).

53. Id. at 245.
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Themilitary judge applied the new trial rule under RCM 1210(f)(2) to both
the motion to dismiss and the request to reopen.>*

Holding that the military judge abused his discretion by denying the
reguest to reopen, the CAAF stated that “the literal and strict application
of the newly-discovered-evidence rule, which implements the statutory
rulefoundin Article 73, UCMJ, 10 USC § 873, during trial, isinappropri-
ately severe.”% In other words, the military judge applied the wrong legal
standard.>®

The CAAF asoindirectly acknowledged that the military judge prob-
ably applied the wrong standard based on dicta from one of their own
cases.®’ In his concurring opinion in United Sates v. Eshalomi,>® Judge
Cox stated:

If the discovery [of new evidence] occurs prior to announcement
of the sentence and if the accused so moves, the military judge
has the option of reopening thetrial for the purpose of presenting
the evidence to the court-martial. In considering the motion, |
would adopt the sametest that is used to determine if anew trial
would be warranted by the discovery of new evidence [that it
would probably produce asubstantially morefavorableresult for
the accused)] .5

54. Id. at 246.

55. Id. at 247. The court also stated that the motion for mistrial is a drastic remedy
that should only be applied after other lesser remedies are considered such as allowing a
party to reopen its case. Id.

56. However, the court declined to establish arule for military judgesto follow asto
the proper legal standard that should apply when new evidence is discovered during trial.
Instead, the court provided the following genera guidance:

Sufficeit to say, normal rules of relevance, cumulativeness, adequacy of
substitutesin the record, completeness of the record, the interests of jus-
tice, the elimination of post-trial attacks on the verdict aswell as mitiga-
tion of ineffective-assistance-of-counsel claims are all considerations.
But the primary consideration should be whether discovery of the new
evidence is bona fide and whether the new evidence, if true, casts sub-
stantial doubt upon the accuracy of the proceedings; that is, arule which
isnot only fair to the defendant, but fair to the prosecution as well.

Id. at 248.
57. Id. at 246.
58. 23 M.J. 12 (C.M.A. 1986).
59. Id. at 28.
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In Fisiorek, however, the CAAF never directly stated that this guidance
from Eshalomi was wrong.

United Satesv. Scaff®® al so exemplifiesthe confusion at thetrial court
level. After the accused was found guilty of using cocaine, the defense
learned of a witness who claimed that someone had placed cocaine in the
accused’s drink without his knowledge. The defense counsel promptly
notified the military judge who scheduled apost-trial Article 39(a) session.
However, upon advice of his staff judge advocate, the convening authority
denied the defense request to pay the witness to attend the post-trial ses-
sion. Despite believing this denial was incorrect, the military judge con-
cluded that he did not have the authority to conduct a post-trial session to
consider the newly discovered evidence.5!

The Court of Military Appeals found that the military judge did have
the authority under RCM 1102(b)(2) and UCMJ Article 39(a) to “conduct
a post-trial session to consider newly discovered evidence.”%2 The court
also recognized that Article 73 did not apply until after the convening
authority took action.®® However, the court stated that this did not limit a
military judge’s authority under Article 39(a) to conduct a post-trial ses-
sionto consider newly discovered evidence. Although the court cleared up
the question as to whether RCM 1210(f) could apply before the convening
authority’s action, Scaff isagood example of how the language is mislead-
ing in both the rule and Article 73.54

2. Proper Sandard Misapplied by the Trial Court

In United Sates v. Williams,® the Court of Military Appeals found
that the military judge abused his discretion in denying a defense motion
for a rehearing based on new evidence discovered after trial.%¢ The
accused was found guilty of rape and false swearing. After trial, the

60. 29 M.J. 60 (C.M.A. 1989).

61. Id. at 63-64.

62. Id. at 65. The casewasreturned for ahearing pursuant to United Satesv. DuBay,
37C.M.R. 411 (C.M.A. 1967). Id.

63. Id. at 66.

64. Mideading in the sense that the wording of each does not give authority for the
military judge (or anyone) to conduct a post-trial session before the convening authority
takes action.

65. 37 M.J. 352 (C.M.A. 1993).

66. Id.
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defense discovered that the victim was having an extramarital affair with
another soldier and attempted to commit suicide when the affair ended. At
a post-trial Article 39(a) session, the military judge denied the defense
request for a rehearing or to reopen its case on findings.” However, the
convening authority ordered a rehearing on sentencing based on the mili-
tary judge’'sfinding that this“ new evidence would affect the sentence por-
tion of the trial.”%8 At the post-trial session, the military judge applied
RCM 1210(f). The Court of Military Appeals held that the military judge
abused his discretion when he found that this new evidence probably
would not produce a substantially more favorable result for the accused.®®

The court also concluded the Army Court of Military Review erred
when it found that the military judge “did not consider whether the evi-
dence was discoverable prior to trid by the exercise of due diligence.”
The Court of Military Appealsfound that the record clearly established the
defense’s diligent attempts to ferret out this evidence; therefore, the lower
court’s ruling was based on “an obvious misreading of the record of
trial.” ™t In Williams, thethreelevels of courts|ooking at the same evidence
reached three completely different conclusions. Regardless of which court
was correct, this demonstrates the problems with the new trial standard. It
istoo confusing and easily misapplied.

The Court of Military Appeals arrived at a similar result in United
Satesv. Singleton.”? The accused was found guilty of rape, communicat-
ing athreat, adultery and unauthorized absence. The defense made a pre-
trial motion alleging command influence. The military judge granted the
relief requested by the defense relating to the presence and testimony of
members within the chain of command. However, after trial and before
authentication of the record, a post-trial Article 39(a) session was held at
the defense’s request to consider new evidence of command
influence. Finding command influence but no prejudice to the accused,
the military judge denied the defense’ s motion to dismiss and a request for

67. 1d. at 355.

68. Id. at 354.

69. Id. at 356. In other words, the military judge misapplied the third prong under
therule. The military judge also found that the first two prongs were met by the defense.
The Court of Military Appeals stated that the record “ discloses noncumul ative, uncontra-
dicted impeachment evidence which was relevant not only to a material issuein this case
but the dispositive issue in the case—the victim’s credibility.” 1d. at 357.

70. 1d. at 357 n.3.

71. 1d.

72. 41 M.J. 200 (C.M.A. 1994).
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anew trial. Thecommand influenceissuewasintertwined with the request
for a new trial because several witnesses were intimidated or withheld
from the defense by the command.”3

The Court of Military Appeals found that the “military judge abused
his discretion in concluding that the evidence probably would not produce
asubstantially more favorable result for appellant.””* Although the court
applauded the “Herculean” efforts of the military judge throughout the
trial, the evidence that was not put before the members because of the com-
mand’s influence kept the appellant from receiving a “full and complete
trial.” >

3. Improper Sandard Applied by the Appellate Court

In United Sates v. Dixon,”® an unpublished opinion by the Navy-
Marine Corps Court of Criminal Appeals (NMCCA), the accused was
found guilty of wrongful possession with the intent to distribute marijuana
and wrongful distribution of marijuana.”” The government’s only evi-
denceimplicating the accused was the testimony of aco-actor. After trial,
the defense moved for anew trial or to reopen its case based on newly dis-
covered evidence consisting of several witnesses who could impeach the
co-actor’s testimony.”® The military judge denied both the request to
reopen and the motion for a new trial. He found that the witnesses could
have been discovered before trial with the exercise of due diligence and
that, had they testified, his findings would not have changed.”

The NMCCA set aside the findings and sentence of the trial court
based on the legal and factual sufficiency of the evidence.®° Collateral to
the main decision, the NMCAA also stated that the military judge commit-
ted error by denying the motion to reopen.8! Thelaw does not support this

73. 1d. at 204.

74. |d. a 207 (citing MCM, supra note 11, R.C.M. 1210(f)(2)(C); UCMJ art. 73
(2000)).

75. 1d. at 206-07.

76. No. 96-00466, 1997 CCA LEX1S395, at *8 (N-M. Ct. Crim. App. July 21, 1997)
(unpublished op.).

77. 1d. at *2.

78. 1d.

79. 1d. at *5.

80. Id. at *7.

81. Id. at *8.
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collateral finding, however. The NMCAA stated that the military judge
might not have been aware of the CAAF's decision in Fisiorek,2? and the
court concluded that the military judge should have allowed the accused to
reopen his case based on the “Fisiorek test.”8 In Fisiorek, however, the
reguest to reopen was made just after findings and before the court recon-
vened for sentencing. Although the Fisiorek court established that the new
trial standard for newly discovered evidence under RCM 1210 was “inap-
propriately severe,” the CAAF specifically stated that it was the applica-
tion of the new trial standard “during trial” that was “inappropriately
severe.”8 Thus, in Dixon, the NMCCA erred because the defense
reguested to reopen the case a month after the trial concluded.

In addition, the NMCCA waswrong in holding that the military judge
“incorrectly applied the ‘Williams test’ in denying the appellant’s motion
to reopen.”® First, the CAAF did not announce a new standard in WII-
iams. The court merely reviewed the military judge’s application of RCM
1210 to newly discovered evidence. Thereisno “Wlliamstest.” Second,
unlike Fisiorek, the defense request to reopen its case in Williams came
after trial .2 Although Dixon has no precedential value, it offers a clear
example of how the new trial standard has fallen short of its mark. This
area of the law is riddled with errors committed by trial and appellate
courts. These errors will continue unless the new trial standard under
RCM 1210 is changed or clearer guidance is provided for applying the
rule.

In United Satesv. Brooks,2” the CAAF held “that the[NMCCA] erred
by failing to apply the correct legal standard to the evidence.”® The
accused was found guilty of conspiracy to distribute methamphetamines
and of several other drug-related offenses. After trial, the defense filed a
petition for a new trial with The Judge Advocate General of the Navy as
required under RCM 1210(a).8° The petition was sent to the NMCCA

82. Id. at *9 n.4. Inthe footnote, the court recognizes that the trial and subsequent
post-trial session occurred months before the decision in Fisiorek but the record of trial was
not authenticated until over a month later. In other words, the court is implying that the
military judge could have changed his ruling had he read the decision in Fisiorek before
authenticating the record of trial.

83. Id. at *10.

84. United States v. Fisiorek, 43 M.J. 244, 247 (emphasis added).

85. Dixon, 1997 CCA LEXIS 395, at *8.

86. United States v. Williams, 37 M.J. 352, 354 (C.M.A. 1993).

87. 49 M.J. 64 (1998).

88. Id. at 70.

89. Id. at 68 (citing MCM, supra note 11, R.C.M. 1210(a)).
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since the case was pending before that court.® The basis for the petition
centered on evidence from a co-actor to the conspiracy offense. The co-
actor claimed he never saw the accused at a location where a controlled
drug buy allegedly occurred between the accused and several undercover
agents. This testimony contradicted the observations of the undercover
agents. Neither side called the co-actor to testify during the trial, mainly
because he was very uncooperative. The newly discovered evidence was
the co-actor’s affidavit, which showed the trial counsel improperly threat-
ened the co-actor, according to the defense’s petition. The NMCCA
denied the petition because the court did not believe the co-actor was
threatened.® Based on this belief, the court apparently did not analyze the
newly discovered evidence under RCM 1210.

The CAAF remanded the case to the NMCCA, directing that court to
reconsider the new trial petition under RCM 1210. The CAAF implied it
was remanding the case because the lower court improperly determined
that the co-actor’s claim was not true. The CAAF firmly established that
the authority first reviewing a new trial petition does not decide whether
the underlying facts of the petition are true. Instead, “[i]t merely decides
if the evidence is sufficiently believable to make a more favorable result
probable.” %2

Although the CAAF held that the lower court applied the wrong legal
standard in denying the new trial petition, the NMCCA never reached the
guestion of whether the new evidence satisfied the requirements of RCM
1210(f). However, the opinion is important for two reasons. First, it is
another example of the difficulty encountered when handling issues of
newly discovered evidence. Second, the opinion established, or at least
clarified, if the reviewing authority determinesthe credibility of newly dis-
covered evidence. The reviewing court is not supposed to decide whether
the new evidenceistrue or determinethe historical facts.® The CAAF did
not elaborate on the term “historical facts.” Applying the facts of the
Brooks case, the CAAF apparently meant that the reviewing court cannot
deny anew tria petition based solely on its determination that the evidence
isuntrue. When there are opposite and supportable positions, the review-
ing court does not determine what really happened in a case. Rather, the
ultimate question is whether the new evidence is “sufficiently believable”

90. Id. (citing MCM, supra note 11, R.C.M. 1210(e)).
9l. Id. at 67.

92. Id. at 69.

93. Id.
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such that it is probable that a more favorable result would have occurred
had the new evidence been before the factfinder.%

4. Proper Sandard Misapplied by the Appellate Court

The accused in United Sates v. Niles®® was found guilty of rape and
several other lesser offenses.%® The only direct evidence presented by the
government regarding the rape was testimony from the victim. Appar-
ently, the defense filed a new trial petition with the Army Court of Crimi-
nal Appeals (ACCA).% The newly discovered evidence was testimony
from an officer who had interviewed the victim after the rape. The officer
was reviewing an adverse officer efficiency report the accused had
received, and the victim had some knowledge related to the adverse report.
When the officer was interviewed by the defense beforetrial, he could not
remember very much due to the passage of severa years. However, his
memory of theinterview with the victim improved after trial. Inthat inter-
view, the officer later recalled, the victim did not say she was raped, and
she never claimed that she had told the accused to stop when they had sex-
ual intercourse.®®

The CAAF found that the ACCA erred “in concluding that [the
officer’s] testimony clearly would not produce a more favorable result for
appellant at anew trial.”% The court expressed disappointment with hav-
ing to review this case by stating that “in such a case where the record dis-
closes such a dichotomy of evidence, this Court istroubled by being in the
position of attempting to assess the impact of important evidence on
review rather than leaving such an evaluation to the factfinder.”1% The
CAAF should not be expressing concern about having to review this case.

94, 1d.

95. 45 M.J. 455 (1996).

96. Id.

97. Fromthe CAAF decision, it isunclear when the new evidence was discovered or
when (and to whom) the petition was initially made.

98. Id. at 458.

99. Id. at 459 (citing United States v. Sztuka, 43 M.J. 261, 268 (1995)).

100. Id.
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Instead, the court should be concerned that the new trial standard under
RCM 1210(f) isthe real problem.

In United Sates v. Sztuka, %! the accused was found guilty of wrong-
ful use of marijuana. Innocent ingestion was the defense theory of the
case. About amonth after trial, the defense discovered evidence that sup-
ported this theory. The new evidence was a withess who claimed the
accused’s husband admitted to the witness that he had placed marijuanain
food hiswifelater consumed. The witness also claimed the accused’s hus-
band wanted to get back at his wife for her wanting to leave him. The
defense moved for a new trial at the Air Force Court of Military Review
(AFCMR) where the case was pending review. The AFCMR denied the
petition, but the CAAF held that the AFCMR abused its discretion and
reversed the lower court’s decision.1%?

Quoting the military judge when he noted on the record that this case
had becomea“judicial afternoon soap opera,” the CAAF stated that “[l]ike
all soap operas, this one has at least one more installment to play out.” 103
The basis for the court’s holding was that “the court below abused its dis-
cretion when it held that the new evidence would probably not produce a
substantially more favorable result for appellant.” 104

B. Criticism: Trying to Fit a Square Peg into a Round Hole
1. The Drafters Intent

Thereisno languagein thetext of Article 73 or RCM 1210 that states,
or evenimplies, that anew trial petition can be made before action istaken
by the convening authority. A plain reading of both Article 73 and RCM
1210 leadsto one conclusion: A new trial petition can only be made after
action istaken by the convening authority. Thelegidative history of Arti-
cle 73 suggests the same conclusion. The closest the drafters cameto dis-
cussing the period after trial and before authentication was during hearings
when they said they combined the old English writ of coram nobis'% with
the motion for a new trial based on newly discovered

101. Sztuka, 43 M.J. at 261.

102. 1d.

103. Id. at 271. The findings and sentence were set aside and the record of tria
returned to The Judge Advocate General of the Air Force to decide whether to order anew
trial. 1d.

104. 1d. (citing MCM, supra note 11, R.C.M. 1210(f)(2)).
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evidence.% However, adtrict reading of the text |eads to an interpretation
that limitsthe period to just two yearsfrom approval of the sentence by the
convening authority.0’

Onthe other hand, aliberal reading of thetext |leadsto a broader inter-
pretation that would allow submission of a petition at any time up to two
years from action by the convening authority. This reading is consistent
with the concerns of the drafters for “finality” of courts-martial.1® They
never discussed a limit on how early a petition could be made; their pri-
mary concern was the cutoff time for submitting a new trial petition.19
Regardless, if the draftersintended Article 73 to apply before action by the
convening authority, they would have said so in the text of the article or at
least mentioned it during the hearings.

2. What is*“ Not Inappropriate?”

The CAAF s opinion in United Sates v. Williams sends mixed
signals.*1% The court stated that “[a]pplication of this three-prong test
[RCM 1210(f)(2)] to post-trial motions for arehearing or reopening of the
trial pursuant to RCM 1102 and Article 39(a) is not inappropriate.” 1%
First, the court never made a distinction between “rehearing,” “reopen,”
and “new trial.” The court used these |abels loosely in referring generally

105. Meaning “our court,” “[t]he essence of [coram nobis] is that it is addressed to
the very court which renders the judgment in which injusticeis alleged to have been done,
in contrast to appeals or review directed to another court.” Brack’s Law DicTtionaRry 337
(6th ed. 1990).

106. Hearingson H.R. 2498, supra note 26, at 1211 (comment by Mr. Larkin).

107. Thereisaso support for this interpretation from the Court of Military Appeals
(now the Court of Appeals for the Armed Forces). In Dunlap v. Convening Authority, 48
C.M.R. 751, 753 (C.M.A. 1974), the court addressed the finality of courts-martial as com-
pared to trias in the federal system regarding speedy disposition of charges. The court
stated that “[i]n the federal civilian criminal justice system, finality of verdict and sentence
isestablished inthetrial court.” Id. However, in the military justice system, “the functions
of the court-martial and those of the convening authority in the determination of guilt and
in the imposition of sentence are so connected that they can be regarded as representing . .
. asingle stage of the proceedings against the accused.” Id. In other words, the “tria” is
not over until the convening authority takesaction. Since court-martial proceedings are not
over until action is taken, there is strong support for the interpretation that the drafters
intended for Article 73 to apply only after action by the convening authority.

108. Hearingson H.R. 2498, supra note 26, at 1210-12.

109. I1d.

110. United Statesv. Williams, 37 M.J. 352 (C.M.A. 1993).

111. 1d. at 356 (emphasis added).
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to post-trial hearings.'*? Reopening atrial or conducting a rehearing is
much different from setting aside findings and sentence in a case and then
starting anew trial. Reopening atrial or conducting a rehearing may not
nullify the entire trial. However, the court set aside the findings and sen-
tence and returned the record so that a “rehearing may be ordered.” 113 In
short, the court ordered anew trial, not arehearing. Although thisisjust a
problem with semantics, it still clouds an already overcast area of the
|aW_ll4

Second, the CAAF adds a thick fog when it says “ not inappropriate.”
What does the court mean? Why not just say “appropriate?’ The court
may be telling military judges to go ahead and apply RCM 1210 but be
careful because they are not sureit isthe appropriate standard. At thevery
least, it shows that the court is not convinced that extending the rule to
post-trial motions for arehearing or reopening of thetria isagood idea.

3. Error by Trial and Appellate Courts: An Unnecessary Trend

In aspan of less than ten years, application of RCM 1210(f) resulted
in errors in eight cases at trial or on appeal.'*> Generally, the errors were
committed by trial or appellate courts applying RCM 1210(f) when it
should not have been or by applying the rule improperly. Although error
in approximately one case per year may not seem alarming, the cumulative
effect of the errors shows there is a problem with the rule. In short, trial
and appellate courts have committed a significant number of errorsin

112. Seeid. (stating that “ requestsfor anew trial, and thus rehearings and reopenings
of trial proceedings, are generally disfavored”).

113. Id. at 361.

114. Unfortunately, the MCM only adds to the confusion. Rule for Courts-Martial
810 discusses procedures for rehearings, new trials, and other trials without making a clear
distinction between them. The rule merely lumps the different types of proceedings
together. MCM, supranote 11, R.C.M. 810. Theruledoesdefinean “other trial” as“acase
in which the original proceedings were declared invalid because of lack of jurisdiction or
failure of a charge to state an offense.” 1d. R.C.M. 810(e). For a good discussion of the
different types of rehearings, see Captain Susan S. Gibson, Conducting Courts-Martial
Rehearings, ArRmy Law., Dec. 1991, at 9-10 (distinguishing “full rehearings, sentence
rehearings, and limited evidentiary hearings’).

115. The cases were discussed in Part IV.A, supra.
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determining when to use the rule and how. Thistrend is unnecessary and,
absent clear guidance, the trend will continue.

Instead of resolving problems with application of the rule case by
case, abetter standard needs to be established along with clear guidance as
to how it should be applied.*® This standard and guidance could be as
simple as saying “do not use RCM 1210(f) for new evidence discovered
after trial and before authentication.” The CAAF could also provide guid-
ance asthey did in United Sates v. Fisiorek.!'’ Instead of piecemeal reso-
lution of problems with application of RCM 1210(f), it is time to provide
practitioners with a better standard. An appropriate standard to measure
newly discovered evidence will stop lower courts from trying to fit square
pegs into round holes. 118

V. The Solution: Do Not Apply RCM 1210(f) to New Evidence!!®

Newly discovered evidence is treated like a hot potato being tossed
around in a smoke-filled room. The smoke represents the lack of a clear

116. Aside from guidance from military appellate courts, one solution would be to
give guidance to practitionerson RCM 1210(f). Adding a paragraph to the discussion sec-
tion of the rule would provide practitioners with a better initial reference. The proposed
language for the paragraph is discussed in Part V1, infra.

117. 43 M.J. 244, 248 (1995). The “guidance’ provided by Fisiorek is discussed in
Part V.A, infra.

118. Ancther problem noted by the majority in Fisiorek isthat aruling of lack of due
diligence under RCM 1210(f)(2)(B) raises “the awesome specter of ineffective-assistance-
of-counsel claims.” Id. at 248 n.6. See also United States v. Childs, 17 C.M.R. 270, 275
(C.M.A. 1954) (finding alack of due diligence clearly in the record of trial); Woolf, supra
note 40, at 27 (stating that afailure to exercise due diligence.. . . invites appellate action”).
However, this concern does not mean the requirement for due diligence should be removed.
The need for finaity by limiting frivolous post-trial attacks from counsel who fail to do
their jobs must remain part of the “new trial” equation. Otherwise, defense counsel may
not diligently ferret out favorable or exculpatory evidence. Removing the requirement
could potentially encourage the defense to be ineffective or at |east to not zealously pursue
discovery of the facts before trial. Due diligence needs to be considered in the new trial
analysis but it must be balanced with the concerns of “theinterests of justice. . . aswell as
mitigation of ineffective-assistance-of-counsel claims.” Fisiorek, 43M.J. at 248 n.6. This
isin accord with practicein federal courts. See, e.g., United States v. Gordon, 246 F. Supp.
522, 525 (D.D.C. 1965) (noting the requirement for due diligence but also stating that it
means simple or ordinary diligence not “the highest degree of diligence”).

119. Rulefor Courts-Martial 1210(f) should still be applied to new evidence discov-
ered after action by the convening authority. The proposed solution is to not use RCM
1210(f) for new evidence discovered before authentication or before the convening author-
ity takes action.
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standard on how to handle new evidence. Thereluctance of military appel-
late courts to provide clear guidance makes the cloud of smoke even
thicker. The hot potato (new evidence) gets tossed up the appellate chain
because lower courts have no clear guidance. Currently, lower courts are
being told that requestsfor anew trial are disfavored and relief should only
be granted if a“manifest injustice would result absent anew trial . . . based
on proffered newly discovered evidence.”?° Lower courts are reluctant to
grant relief when new evidenceis discovered because of this heavy burden
and due to the concern over nullifying courts-martial proceedings. This
burden and concern are appropriate when new evidenceis discovered well
after trial. The draftersintended application of the new trial standard after
action by the convening authority, and this is evident by a plain reading of
the text of Article 73 and RCM 1210.

A different standard for new evidence discovered before authentica-
tion isthe solution.’? Immediately after trial and until authentication, the
inconvenienceislessthan it iswell after trial. The evidencewould still be
close at hand, witnesses will still have a clear memory of the facts, and a
majority of the parties to the court-martial will be nearby. The sameisnot
true well after trial when action has been taken, evidence has been
returned, the record of trial has been forwarded for appellate review, mem-
ories have started to fade, and the parties are no longer close at hand.

The main concern should not beinconvenience. What is most impor-
tant is guaranteeing that an accused receives a full and complete trial. |If
newly discovered evidence strikes at the heart of the government’s case
and the defense has made a bona fide and good faith attempt to discover
favorable evidence before trial, fairness dictates that a new trial must
occur.

The solution isto not apply Article 73 and RCM 1210 before authen-
tication (or action by the convening authority). Application of the current
standard before authentication has led to a significant number of cases
being reversed or remanded for further proceedings. There should beadis-
tinction between petitions filed before and after authentication of the
record because the concerns are different. The best solution availableisto
not use Article 73 and RCM 1210(f) for new evidence discovered after trial

120. United States v. Williams, 37 M.J. 352, 356 (C.M.A. 1993).

121. Although the focus of thisarticleison the period from the end of trial to authen-
tication, extending the period to the date of the convening authority’s action is also dis-
cussed.
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and before authentication and to apply the guidance announced in United
Satesv. Fisiorek.'?

A. TheFisiorek Standard

Although the court in Fisiorek declined to provide a bright-line rule,
they gave the following guidance to military judges:

Sufficeit to say, normal rules of relevance, cumulativeness, ade-
quacy of substitutes in the record, completeness of the record,
theinterests of justice, the elimination of post-trial attacks on the
verdict, as well as mitigation of ineffective-assistance-of-coun-
sel claims are all considerations. But the primary consideration
should be whether discovery of the new evidence is bona fide
and whether the new evidence, if true, casts substantial doubt
upon the accuracy of the proceedings; that is arule which is not
only fair to the defendant, but fair to the prosecution as well.123

1. Bona Fide Attempt at Discovery

The magjority in Fisiorek did not elaborate on the meaning of “bona
fide” asit appliesto duediligence. In her dissenting opinion, Judge Craw-
ford stated that “one must examine the parties' good faith, negligence in
introducing or failing to introduce the evidence, and any deliberate with-
holding of evidence.”*?* Although Judge Crawford argued that the defense
did not meet the due diligence requirement, her discussion provides good
guidance.

Most important is the good faith of the party proffering the evidence.
A tactical decision to not present evidence only to spring it on opposing
counsdl after trial and asking for relief isunethical. The defense should not
be rewarded for making atactical error and then trying to cover up the mis-
take. The good faith requirement will prevent this from happening.1?> It
will provide the military judge with a better tool to make a determination

122. 43 M.J. 244 (1995).
123. 1d. at 248.
124. |d. at 249 (citing State v. Booze, 637 A.2d 1214, 1216-17, 1220 (1994)).
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of duediligence. Caselaw and RCM 1210(f) currently do not provide the
military judge with any guidance as to what constitutes due diligence. 1%

Thediligence or negligence of aparty isalso important. A party with
evidence sitting under their nose who fails to appreciate its significance
should likewise not be rewarded. But being negligent is not the same as
being deceitful. There may betimeswhen amilitary judge may excusethe
negligence of a party due to inexperience or just incompetence.

2. Substantially More Favorable Result

Most new trial petitions are denied because the newly discovered evi-
dence does not meet the third prong of the rule, RCM 1210(f)(2)(C). What
isasubstantially morefavorableresult?'?’ Both Article 73 and RCM 1210
aresilent regarding what evidence will meet thisburden. Inreported cases
where this standard was met, the new evidence was measured in terms of
its type or form and the extent to which it contradicted the prosecution’s
case or corroborated the defense’s case.

In terms of its type or form, newly discovered evidence meeting the
burden under RCM 1210()(2)(C) is“relevant and admissible [as to] cred-
ibility [and consent],” 128 “material,” 12 “directly relevant to a material
issuein the case,” 30 or “noncumul ative, uncontradicted impeachment evi-

125. Thisisconsistent with the practicein federa courts. See, e.g., United Statesv.
Gordon, 246 F. Supp. 522, 525 (D.D.C. 1965) (commenting that “ the attorney for the defen-
dant acted in good faith throughout” and “[t]here is no suggestion that there was any delib-
erate effort to make a scanty investigation with a view to using something that might be
found later as abasisfor anew trial if [sic] conviction resulted”).

126. Fisiorek, 43 M.J. at 248-49, provides the one exception to this statement.

127. Other commentators have recognized the ambiguity with this phrase. See, e.g.,
Woolf, supra note 40, at 31 (stating that “[t]he court in Scaff created some ambiguity
regarding what constitutes asubstantially morefavorableresult” becausethe court saysthat
“the new evidence must produce an acquittal”). However, the analysisin Scaff and subse-
quent cases indicates “the defense need only show that the case result would be changed
substantially by the new evidence—not that an acquittal would occur.” 1d.

128. United States v. Chadd, 32 C.M.R. 438, 442 (C.M.A. 1963).

129. United States v. Brooks, 49 M.J. 64, 68 (1998).

130. Unites Statesv. Niles, 45 M.J. 455, 459 (1996). Thisis consistent with practice
in federa courts. See United Statesv. Lau, 828 F.2d 871, 877 (1<t Cir. 1987) (stating that
“discovery of new evidence merits a new trial only if [it] is materia and might have had
some impact on the outcome of thetrial”); United States v. Buzzi, 588 F. Supp. 1395, 1397
(S.D.N.Y. 1984) (finding that non-excul patory, cumulative, and insufficiently material evi-
dence does not warrant anew tria).
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dence [relevant] to a material issue in the case.” 3! On the other hand, it
does not meet the standard if it “would have done nothing more than
impugn the credibility of awitnesswho the members. . . had aready found
unbelievable.” 132

In terms of the effect on thetrial proceedings, newly discovered evi-
dence meetsthe standard under the third prong if it “ casts substantial doubt
upon the accuracy of the proceedings,” 32 “may cast a substantial doubt
upon the foundation of appellant’s conviction,” 3* or shows that “the land-
scape upon which a new trial would play would be vastly different.” 13 |t
also meets the burden if it “gives [the court] pause as to the completeness
of the factfinding process,” % or is “significant and substantial evi-
dence,” 137 “relevant to the fact finder [on the issue of credibility of amate-
rial witness],” 13 or that raises “asignificant chance. . . that [it] could have
induced a substantially more favorable result for the appellant.”3° How-
ever, Article 73 is not designed to allow “an accused to relitigate general
matters which were presented below” and “[p]ost-trial attemptsto exoner-
ate co-actors should be viewed with extreme caution,” including evidence
that appears “ contrived to exculpate the petitioner.” 140

How do these cases compare with the guidance in Fisiorek? Thereis
little or no difference. Looking at each descriptive word or phrase broadly,
several objective conclusions can be made. First, there is no requirement
that the evidence rise to the level that it would have resulted in an acquit-
tal.1%1 Second, it must be admissible and not cumulative. Third, the new
evidence hasto affect amatter that relates directly to the culpability of the
accused. In other words, it must be material evidence. Finaly, the new

131. United States v. Williams, 37 M.J. 352, 357 (C.M.A. 1993).

132. United States v. Jiles, 51 M.J. 583, 591 (N-M. Ct. Crim. App. 1999).

133. United States v. Fisiorek, 43 M.J. 244, 248 (1995).

134. United Statesv. Dixon, No. 96-00466, 1997 CCA LEXIS 395, at *10 (N-M. Ct.
Crim. App. July 21, 1997) (unpublished op.).

135. United States v. Sztuka, 43 M.J. 261, 271 (1995).

136. United States v. Singleton, 41 M.J. 200, 206 (C.M.A. 1994).

137. United States v. Van Tassel, 38 M.J. 91, 96 (C.M.A. 1993).

138. United States v. Good, 39 M.J. 615, 617 (A.C.M.R. 1994).

139. United States v. Dyer, 16 M.J. 894 (A.C.M.R. 1983).

140. United Statesv. Bacon, 12 M.J. 489, 492 (C.M.A. 1982).

141. Thisisactually different than the standard infederal and statejurisdictions. The
standard in most other criminal jurisdictionsis that the new evidence would have changed
theverdict (produced an acquittal). United Statesv. Sjeklocha, 843 F.2d 485, 487 (11th Cir.
1988); Statev. Fisher, 859 P.2d 179, 185 (Ariz. 1993).
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evidence needs to do more than just contradict a material issue. Its effect
must be substantial or at least significant.14?

B. Why the Fisiorek Standard is the Best Solution

The Fisiorek standard is the best solution for several reasons. First,
military appellate courts have yet to provide any clear guidance for practi-
tioners.2* The significant number of errors caused by inconsistent appli-
cation of RCM 1210(f) over just the last decade show that the rule is not
being used properly. Any guidance would be beneficial. With Fisiorek as
a roadmap, military judges would have a means of measuring new evi-
dence with a set of objective criteria. Instead of flying by the seat of their
pants, military judges would be empowered with a clear and objective
standard using the Fisiorek guidance. The result would be more cases
being compl eted without lengthy post-trial remands from the CAAF or the
service appellate courts.

Second, the requirements under Fisiorek are no different from the cur-
rent rule.2* Case law shows that the objective test for newly discovered
evidence provided by Fisiorek isthe same asRCM 1210(f). The only dif-
ference is that Fisiorek provides a means for military judges to appropri-
ately measure the new evidence. Thereisno such guidance in the current
rule or case law dealing with its application. The Fisiorek standard would
clear up the confusion with minimal effort. The CAAF would only have
to say that RCM 1210(f) does not apply to new evidence discovered after
trial and before authentication. In addition, the CAAF could provide sim-
ilar guidance as they did in Fisiorek or simply direct application of Fisi-
orek during the period before authentication (or action by the convening
authority).

Third, the Fisiorek standard will stop the current trend of courts com-
mitting error when applying RCM 1210(f). A plain reading of therule and
the current guidance from the CAAF is “do not grant new trial peti-

142. These four factors (or conclusions) were used to draft the proposed change to
RCM 1210(f) that was forwarded to military judgesin thefield. Seeapp. A, para. 6, infra.

143. Theguidancein United Satesv. Fisiorek, 43 M.J. 244 (1995), was for new evi-
dence discovered before the end of trial.

144. With one major exception, the Fisiorek requirements are no different than the
current rule. Currently, Fisiorek applies only to evidence discovered before the end of trial.
This article proposes extending Fisiorek to the period from the end of tria to authentication
or action by the convening authority.
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tions.” 145 However, the piecemeal handling of “new trial” caseshasled to
a considerable number of these cases being returned for additional pro-
ceedings. These cases demonstrate that current application of RCM
1210(f) ismissing itsintended mark. The Fisiorek standard will put mili-
tary judges back on target.

Fourth, using the Fisiorek standard isarelatively easy solution. There
would be no need for a change to RCM 1210 or Article 73 because both
already state that the current standard only applies after action by the con-
vening authority. Inaddition, the Fisiorek standard is flexible and will not
restrict the broad discretion of military judges. It merely provides guid-
ance. 6 This guidance is broad enough so that military judges will not be
restricted to aparticular result. 1n other words, the Fisiorek standard would
provide atool for military judges that will prevent them from trying to fit
asquare peginto around hole.

Finally, the Fisiorek standard satisfies the concern for “finality” of
courts-martial. Instead of being routinely returned for additional proceed-
ings, cases with newly discovered evidence will be completed before they
are forwarded for appellate review. This will reduce the added time and
expense caused by post-trial proceedings directed by military appellate
courts. Moreimportantly, the guidance will benefit the accused. The delay
from the end of trial to review on appeal has been many yearsin cases that
have been reversed or remanded because of error in application of the cur-
rent “new trial” standard.’*’ Using a standard that measures newly discov-
ered evidence appropriately will significantly reduce this delay. The

145. See, eg., United Statesv. Rios, 48 M.J. 261, 267 (1998) (stating that “petitions
for new trial are generally disfavored”); United Statesv. Black, 42 M.J. 505, 518 (Army Ct.
Crim. App. 1995) (recognizing that “[r]equests for a new trial on the ground of newly dis-
covered evidence are not regarded with favor and should be granted only with great cau-
tion").

146. In United Sates v. Jiles, 51 M.J. 583 (N-M. Ct. Crim. App. 1999), the court
applied the Fisiorek guidance to evidence that was discovered after trial. The court recog-
nized that this guidance from the CAAF was for new evidence discovered during trial but
stated that “[n]onethel ess, we apply the guidance provided in that case to these facts.” Id.
at 591. The court applied the Fisiorek guidance because of the CAAF sreluctance to estab-
lish a particular rule for newly discovered evidence. Id.

147. See, e.q., Fisiorek, 43 M.J. at 245 (five years); United States v. Williams, 37
M.J. 352 (C.M.A. 1993) (three years); United Statesv. Niles, 52 M.J. 716 (Army Ct. Crim.
App. 2000) (8 years).
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Fisiorek guidance is this standard. It is the best solution for both the
accused and the government.

C. Comments from the Field: What do the Military Judges Think?
1. Background

To get a“second opinion” regarding RCM 1210 from the legal field,
the new trial questionnairein Appendix A was sent to military judgesin all
of the services.®® Seventy-five contacts were made and there were forty-
two responses.’*® Only seven of those who responded had any experience
with new trial petitions dealing with newly discovered evidence. There
were two military judges who did not have “new trial” experience but
made comments regarding the proposed discussion paragraph. Appendix
B provides a summary of the comments that were received.

2. Results

Three conclusions can be made from the responses. First, new trial
petitions are very rare. Of the seven military judges who had experience,
the number of total petitions between them was ten. Out of the ten peti-
tions, only two were granted and returned for anew trial or another dispo-
sition. Thissuggeststhat, not only are new trial petitionsrare, but they are
amost never granted. What does this mean? Either the standard is too
strict or it is appropriate and the petitions that were made just did not meet
the standard. Looking at all cases reported over the last ten years that con-
sidered new trial petitions, amajority of the decisions contained someform
of error. A large number of these errors resulted in afinding that the cases

148. Four of the questionnaires were sent to field grade judge advocates without
experience on the bench. A questionnaire was also sent to the Chief Judge of the Coast
Guard Tria Judiciary.

149. The contacts were made either directly to each military judge or indirectly
through the chief (senior) judge for thetria judiciary of each respective service.
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needed to be returned for a new trial. Therefore, this review of reported
decisions suggests that the standard is too strict.1>0

The second conclusion is that the guidance from military appellate
courts is more than adequate. Six of the seven respondents with new trial
experience said they felt comfortable with the case law on the subject. The
one negative response related to case law that covered the third prong
under the rule, whether the new evidence “would probably produce a sub-
stantially more favorable result for the accused.” 15! The respondent found
that case law was confusing and the analysis section of the MCM for RCM
1210 was no help. This opinion aside, the consensus among the respon-
dents was that case law pointed them in the right direction.

Thefinal conclusion isthat the RCM 1210(f) discussion paragraph—
proposed to the military judges in the new tria questionnaire—would be
helpful. Seven of the nine respondents had afavorable opinion of the para-
graph. Of those, two suggested changing some of the language or at |east
making the paragraph shorter. The remaining two respondents said that the
paragraph was too lengthy and confusing, although only one had experi-
ence with new trial petitions. Several respondents recommended placing
the paragraph in other sources like the Military Judges Benchbook!>? or
the analysis section of the MCM.13® However, the consensus was that a
version of the proposed paragraph should be included in the MCM or
another sourceto clarify application of RCM 1210(f).

D. Getting a Second Bite at the Apple: Problemswith Changing the Rule
The“court-martial processisdesigned to befair and, at the sametime,

give finality to the case.”1>* One of the major concerns of the drafters of
Article 73 was finality.1>> The concern for finality must be balanced

150. The cases discussed in Part IV.A, supra, were decided over the last decade.
Although there are other cases where error occurred, these eight casesillustrate that therule
is being applied improperly (or that the wrong standard is being used).

151. MCM, supra note 11, R.C.M. 1210(f)(2)(C).

152. U.S. DeP'T oF ARMY, Pam. 27-9, LEcAL ServicES. MILITARY JUDGES' BENCHBOOK
(1 Apr. 2001).

153. MCM, supra note 11, R.C.M. 1210 analysis, app. 21, at A21-89.

154. United Statesv. Fisiorek, 43 M.J. 244, 247 (1995).

155. Hearingson H.R. 2498, supra note 26, at 1215 (comment by Mr. Smart stress-
ing the problems of obtaining witnesses and evidence which will unduly weaken the pros-
ecution).
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against the need for afair system of justice that provides an accused with
afull and completetrial. Getting a second bite at the apple may be neces-
sary in some cases. Newly discovered evidencethat is material, not cumu-
lative, and otherwise admissible must be tested in the crucible of a court-
martial. Otherwise, the courts-martial system will not produce verdicts
worthy of confidence.

Since the burden is already heavy, any change to the new trial stan-
dard will be viewed as alower burden for the accused. Many would argue
that this would open the floodgates for more “new trial” requests or peti-
tions. It may also result in an unwarranted safety net for defense counsels
who do not do their jobs to ferret out favorable evidence before trial. A
counsel who procrastinates and never setsfoot out of his office to discover
favorable evidence should not benefit later when new evidence fallsin his
lap after trial. The same is true for a counsel who decides not to present
favorabl e evidence only to surprise opposing counsel with anew trial peti-
tion. However, the due diligence requirement would adequately protect
against such defense counsels who fail to diligently perform their jobs.

V. Conclusion

Application of RCM 1210(f) to new evidence discovered after tria
and before authentication of the record is a problem. Despite the large
number of errors caused by inconsistent application of therule over the last
decade, military appellate courts have not recognized there is a problem.
Without a change to the rule or clear guidance for application of the rule,
these errors will continue.

The best solution is hot to apply RCM 1210(f) to new evidence dis-
covered after trial and before authentication (or action by the convening
authority). In the place of RCM 1210(f), military judges should use the
standard established by the guidance in United Sates v. Fisiorek.® New

156. 43 M.J. at 248. One court has taken the first step in this direction. In United
Satesv. Jiles, 51 M.J. 583 (N-M. Ct. Crim. App. 1999), the court applied the Fisiorek guid-
ance despite recognizing that the defense request for anew trial was made after trial. Id. at
591. Jilesisimportant because the court applied Fisiorek knowing that the CAAF's hold-
ing in Fisiorek applied to new evidence discovered during trial. 1d. The court applied Fisi-
orek because there has been no clear guidance from any source. Id. Hopefully, other
military appellate courts will follow Jiles, or at |east recognize the need for a different stan-
dard for new evidence discovered after trial and before authentication (or action by the con-
vening authority).
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evidence that is discovered between the end of atrial and before authenti-
cation (or action by the convening authority) needsto betreated differently
than new evidence discovered after authentication (or action by the con-
vening authority). The concerns are different. Before authentication or
action, evidence will be close, witnesses will still have clear memories, the
parties to the court-martial will be nearby, and the record of trial will be
available. These concerns are not the same well after trial when authenti-
cation has occurred and the convening authority has acted.

Application of Fisiorek is the best solution for many reasons. It will
provide guidance that currently does not exist, the trend of “new trial”
errors will be stopped, there will be no need to change RCM 1210(f) or
UCMJ Article 73,57 and it will satisfy the concern for finality of courts-
martial. Moreimportantly, it will result in abetter military justice system.

Another potential solution would be to provide guidance in RCM
1210(f) consistent with RCM 1102(d).1>8 Nearly all the military judges
responding to the survey in Appendix A believed that the proposed discus-
sion paragraph for RCM 1210(f) would be helpful.1*° If RCM 1210(f)
continues to be applied to new evidence discovered before authentication,
adding the proposed paragraph is an easy way to provide the guidance that
currently does not exist. Without this guidance, application of RCM
1210(f) will continue to result in repeated errors.

Rather than causing the new trial “floodgates’ to open or encouraging
defense counsel to “ sandbag,” the Fisiorek standard would result in amore
efficient system of justice. In short, it would help clear up aconfusing area
of thelaw and ensure that the court-martial process produced verdictswor-
thy of confidence.

157. Neither RCM 1210(f) nor UCMJArticle 73 state that defense counsel can make
anew trial petition before the convening authority takes action. In United Sates v. Scaff,
the CAAF expanded the period for submission of anew trial petition to include the period
before action istaken. 29 M.J. 60, 64-65 (C.M.A. 1989).

158. One military judge suggested adding language to the proposed paragraph. The
language would clarify that a post-trial session may be held at the direction of the conven-
ing authority pursuant to RCM 1102(d) before action istaken. See app. B, para. 9, infra.
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Appendix A
New Trial Questionnaire

Instructions: Thisisan anonymous questionnaire (Please do not give
me your name). | am a student in the 48th Graduate Class at The Judge
Advocate General’s School, U.S. Army. | am writing my research paper/
thesison“New Trials” under RCM 1210, MCM (2000 ed.). If you provide
any comments, please do not use names of cases or personsrelated to cases
that are pending review.

1. Haveyou ever beeninvolvedin apost-trial session asthe Military Judge
or counsel regarding a petition for a new trial under RCM 1210, MCM
(2000 ed.)? yes no. If your answer is “no” please do not con-
tinue.

2. How many?
3. How did each case end up at a post-trial session? (for example, petition

for new trial to the military judge before authentication of the record of
trial, to the convening authority after authentication, to the Service Secre-

159. The proposed paragraph to the discussion following RCM 1210(f) would state:

Themilitary judge may hold apost-trial session to consider apetition for
anew trial that is filed before authentication of the record of trial or
before action is taken by the convening authority under RCM 1107,
MCM (2000 ed.). If such a post-trial session is held, the military judge
will apply the requirements of this paragraph. The “due diligence”
requirement i s satisfied by a showing that the petitioner made abonafide
and good faith attempt at discovery. In finding whether or not the new
evidence would probably produce a substantially more favorable result,
the military judge is guided by the normal rules of relevance, cumula-
tiveness, credibility of witnesses and evidence, the interests of justice,
and elimination of frivolous post-trial attacks on the verdict. New evi-
dence that would produce a substantially more favorable result is evi-
dence that casts substantial doubt as to the accuracy of the trial
proceedings. It does not mean that the new evidence would have
resulted in afinding of not guilty for the offense related to the new evi-
dence.

Most of the substantive language in the paragraph above istaken directly from Fisiorek, 43
M.J. at 248.
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tary, or to the Service Court of Criminal Appeals/Court of Appealsfor the
Armed Forces)

4. What was the result of each petition (denied or granted)?

5. Did you feel that you had enough guidance from military appellate
courts regarding how you should apply RCM 1210(f)? (please provide
comments)

6. Would the paragraph below be helpful if it was added to the discussion
following RCM 1210(f)? (please provide comments and use additional
pagesif necessary)

The military judge may hold a post-trial session to consider a
petition for a new trial that is filed before authentication of the
record of trial or before action is taken by the convening author-
ity under RCM 1107, MCM (2000 ed.). If such apost-trial ses-
sionisheld, themilitary judgewill apply the requirements of this
paragraph. The “due diligence” requirement is satisfied by a
showing that the petitioner made a bona fide and good faith
attempt at discovery. Infinding whether or not the new evidence
would probably produce a substantially more favorable result,
the military judge is guided by the normal rules of relevance,
cumul ativeness, credibility of witnesses and evidence, the inter-
ests of justice, and elimination of frivolous post-trial attacks on
the verdict. New evidence that would produce a substantially
more favorable result is evidence that casts substantial doubt as
to the accuracy of thetrial proceedings. It does not mean that the
new evidence would have resulted in a finding of not guilty for
the offense related to the new evidence.
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Appendix B
Summary of Responses

1. | have been involved with two cases where Article 39(a) sessions have
been held to determine if anew trial should be granted. Onewasapetition
to the military judge and the other was a petition to the convening author-
ity. The convening authority did order a post-trial 39(a) session for the
military judgeto determineif anew trial waswarranted. Each petition was
denied.

Thereis plenty of guidance from the appellate courts on applying the
standard under RCM 1210(f). That isnot the problem. The problemisthat
the standard is so extremely high that it isvirtually impossible for the stan-
dard to be overcome. In both casesthe military judge was ableto state that
the evidence could have been discovered if due diligence was exercised.
The problem | see with this rationale is that by denying the motion for a
new trial, the issue of ineffective assistance of counsel israised. What the
court says is that, if counsel had interviewed this particular witness, the
evidence would have been discovered. Then the converse is true that by
not interviewing this witness who arguably has exculpatory or evidence
likely to change the outcome, then counsel is ineffective.

Themodification isvery helpful. It lessensthe burden on the accused
to a more reasonable standard without allowing litigation of a trial just
because counsel waslazy. The change also clarifiesthe effect that the new
evidence has on findings.

2. Noexperience. | personally believe the language would be very helpful
to practitioners.

3. | have had one case dealing with anew trial petition made to the military
judge before authentication. It was denied. | had enough guidance from
the appellate courts regarding application of RCM 1210(f). Thediscussion
paragraph is too lengthy and potentially misleading/confusing. This lan-
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guage is better served in the analysis section of the manual with citations
to applicable case law.

4. No experience. The discussion paragraph istoo lengthy and confusing.

5. | have experience with two new tria petitions. One was made to the
[convening authority] and denied.

The second request was also made to the [convening authority] and a
hearing was granted and held. | felt that | had enough guidance from the
appellate courts. In both cases, | was aware of what | needed to do to
reguest the hearing—by reading the rules and by a thorough review of the
case law. Inthe case that was denied, the request was “weak.” In the sec-
ond case, this issue was substantial—and was well argued applying the
standard. The first issue was whether the defense counsel had exercised
bad faith in delaying until authentication to make the request [the judge did
not consider thisareal issug]. Next litigated was “due diligence’—in this
situation, the new evidence came from awitness who claimed he had com-
mitted the offense. The last two prongs failed because, based on the testi-
mony of the witness at trial, it was so readily apparent to all in the
courtroom that the guy was lying and making up things as he went along.
The judge could not make the leap and ruled against the defense.

The proposed discussion makes sense, appears to be supported by
case law, and would make this area a bit less of a mystery—it involved
some extensive research on my part to make sure | did things right in the
first place.

6. | had two cases at the appellate level. Both requestsfor anew trial were
granted. Inonecase, no new trial occurred because the victim disappeared.
In the other, anew trial was held and the accused was acquitted.

The proposed discussion paragraph looks like a good gap-filler for
that post-trial period.

7. | wasinvolved with one new trial petition on appeal. There were actu-
aly two petitions made, one to the convening authority just after authenti-
cation and one to the [Judge Advocate General], which was forwarded to
the service court of criminal appeals. Both were denied.

Theissuein this case was more of afactual question than one of com-
plicated review of the RCM. However, | felt and continue to feel that the
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case law was somewhat confusing as to what constituted “probably pro-
duce a substantially more favorable result for the accused.” RCM
1210(f)(2)(C). The analysisin the MCM was of little assistance in clari-
fying this ambiguity.

| believe the additional information would be helpful discussion, but
I recommend redacting the highlighted language [del eting the portion from
“cumulativeness’ to “verdict”].

8. | have had one new trial petition asamilitary judge. It was madeinthe
form of a motion for appropriate relief. | denied the petition without a
hearing. The case was affirmed on appeal.

| had enough guidance from military appellate courts. | found no real
need to go to the appel late courts—the RCM seemed to meto be quite clear
on its face.

Thelanguage would be helpful. It would be especially useful for new
judges who do not feel as comfortable as they might with esoteric rulings.
Alternatively, it might be placed in the Benchbook.

9. | had one case with a new trial petition. | made the request after trial
and before authentication of the record of trial. It was denied. The case
did not involve dismissal or confinement—no relief from [the Office of
The Judge Advocate General].

I had enough guidance from appellate courts (Scaff and RCM 1102).

Your first sentence [in the proposed discussion paragraph] appears
ambiguous, unless you are recommending that RCM 1102(d) also be
amended. Perhaps, you might changethelatter part of the sentenceto read:
“...authentication of the record of trial or when directed by the convening
authority before action is taken by the convening authority under RCM
1107, MCM.” | have not researched all the case law recently on this but
your third sentence adds additional concepts, “bonafide” and “ good faith,”
that just seem to create additional tests that probably could be obviated by
just leaving the sentence out. Inyour fourth sentence, | would add that “the
military judge is guided by, among other factors, the normal rules of rele-
vance, admissibility, ....” Thereason for adding those is so as not to limit
the matters the military judge should be able to consider from the trial and
also not to leave out admissibility. Some evidence may be relevant but not
admissible (e.g. MRE 412 evidence that is excluded, evidence that is not
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admitted under MRE 403). If you have found case law that substantially
supports the last two sentences, you could probably leave them in; if not,
the rule as written seems clear enough in RCM 1210(f)(2)(C). In short, if
you are going to add to the current discussion section, | would recommend
you pare down your suggested additional paragraph.



