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PRIVATE CONSENSUAL SODOMY SHOULD BE
CONSTITUTIONALLY PROTECTED IN THE MILITARY
BY THE RIGHT TO PRIVACY

MAJR Eucene E. Baivel

|. Introduction

United States service members cannot engage in any type of sodomy
without breaking the law.?2 This broad restriction makes no distinction
based on the service member’s status. Article 125, Uniform Code of Mil-
itary Justice (UCMJ), applies whether an individual is married or unmar-
ried, heterosexual or homosexual.® The restriction also applies whether
the sodomy is consensual or nonconsensual.* In fact, the only difference
between consensual and forcible sodomy is the authorized punishment.> It
isirrelevant whether the sodomy is committed in public or in the privacy
of aservice member’s off-post bedroom.® Thus, under the UCMJ, married
service members commit criminal offenses if they engage in consensual
oral or anal sodomy in the privacy of their own bedroom with their own
spouse.

The prohibition against private consensual sodomy still existsfor two
reasons. First, when Congress created the UCMJ fifty years ago, it
intended to criminalize sodomy. Second, the courts are unwilling to hold
conclusively that Article 125 uncongtitutionally interferes with a married
service member’sright to privacy. For thesetwo reasons, service members
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may be prosecuted under Article 125 for engaging in consensual sodomy.
This remains the case despite a finding by the United States Navy-Marine
Court of Criminal Appealsthat “it seems clear to usthat Congress and our
superior courts never intended that we disregard the mantle of privacy and
protection traditionally afforded to the marital relationship.””

The Court of Appealsfor the Armed Forces® refuses, absent direction
from the Supreme Court, to identify aconstitutional right to privacy all ow-
ing service members to commit sodomy.® The court recognizes that con-

2. Uniform Code of Military Justice (UCMJ) Article 125 states:

(8 Any person subject to this chapter who engages in unnatural carnal
copulation with another person of the same or opposite sex or with an
animal is guilty of sodomy. Penetration, however dight, is sufficient to
compl ete the offense.

(b) Any person found guilty of sodomy shall be punished asacourt-mar-
tial may direct.

UCMJart. 125 (2000). The elements of the offense of sodomy are:

(1) That the accused engaged in unnatural carnal copulation with a cer-
tain other person or with an animal.

(Note: Add either or both of the following elements, if applicable)
(2) That the act was done with a child under the age of 16.

(3) That the act was done by force and without the consent of the other
person.

MANUAL FOR CourTs-MARTIAL, UNITED STATES, pt. 1V, 1 51b (2000) [hereinafter MCM].

3. SeeUCMJart. 125; MCM, supra note 2, app. A23-14, 151 (Analysis of Punitive
Articles).

4. See MCM, supra note 2, pt. 1V, 11 51b(2), b(3).

5. 1d.pt. 1V, 51e. The President added the distinction between the punishmentsin
order to enhance the punishment for committing the more severe offense of forcible sod-
omy. “The maximum punishment for forcible sodomy was raised in recognition of the
severity of the offense which is similar to rapein itsviolation of personal privacy and dig-
nity.” 1d. app. A23-14, {5le.

6. See UCMJart. 125; United States v. Scoby, 5 M.J. 160, 163 (C.M.A. 1978).

7. United Statesv. Kulow, No. NMCM 96 01253, 1997 CCA LEXIS 484, at *10 (N-
M. Ct. Crim. App. Aug. 29, 1997) (unpublished).

8. Formerly known as the United States Court of Military Appeals.

9. United Statesv. Fagg, 34 M.J. 179, 180 (C.M.A. 1992); United States v. Hender-
son, 34 M.J. 174, 178 (C.M.A. 1992). See also United States v. Jones, 14 M.J. 1008, 1011
(A.CM.R. 1982).
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victing a service member for committing consensual sodomy may not be
the best decision as a matter of policy.1® The court, however, can only
determine whether a statute is constitutional, not whether the statute is
erroneous as a matter of policy.! Recognizing this, the court has com-
mented that Congress could alter Article 125 or convening authorities
could decide not to prosecute consensual sodomy cases.?

Consensual sodomy, committed in private, should not be prohibited
under the UCMJ. Service members have a constitutional right to privacy,
and within that right is the ability to make decisions and engage in activi-
ties free from governmental intrusion. Numerous state courts have recog-
nized that one of the most fundamental and important decisions an
individual can make is whether to engage in private sexual intimacies.
These courts have held unconstitutiona state statutes prohibiting sodomy
because they improperly intruded upon individuals' right to privacy.'?
That same logic should apply to the military where service courts fail to
recognize aright of privacy pertaining to any act of sodomy committed
under any circumstances.4

Military courts have erred by not holding that Article 125 is unconsti-
tutional, insofar asit prohibits consensual oral and anal sodomy committed
in private. This article asserts that Article 125's prohibition causes an
unconstitutional infringement upon service members’ right to privacy.
First, it discussesthe history behind criminal sodomy provisions. Second,
it discusses the right to privacy in general terms. Third, it evaluates Bow-
ers v. Hardwick,'® a Supreme Court case that considered whether homo-
sexual sodomy is constitutionally protected under the right to privacy.

10. SeeFagg, 34 M.J. at 180 (“[W]e may sympathize with the accused regarding this
particular conviction for what was unquestionably consensual conduct.”); see also Kulow,
1997 CCA LEXIS 484, at * 36 (Clark, S.J., concurring) (“Had this offense been charged as
consensual sodomy | would find it moretroubling than | do in its present context—alesser
included offense of the charged forcible sodomy.”).

11. Henderson, 34 M.J. at 178.

12. 1d.; seealso Kulow, 1997 CCA LEXIS 484, at *29-30 (“Of course, the Congress
isfree to modify the codal provision outlawing sodomy if it chooses.”).

13. See, eg., State of Idaho v. Holden, 890 P2d 341, 347 (Idaho Ct. App. 1995)
(finding statute that prohibited private consensual oral sodomy between married personsto
be unconstitutional, becauseit infringed upon the constitutional right of privacy). Seeinfra
note 174.

14. United States v. Davis, No. ACM 29681, 1993 CMR LEXIS 187, a *2
(A.F.C.M.R. Apr. 28, 1993) (“Military jurisprudence does not now recognize aright of pri-
vacy extending to sodomy under any circumstances.”).

15. 478 U.S. 186 (1986).
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Fourth, it explores the rationale used by courts that determined state sod-
omy statutes were unconstitutional. Fifth, it discussesArticle 125 asit cur-
rently appliesto married service members. Sixth, it proffersthat all service
members enjoy a constitutional right to privacy to engage in consensual
oral or anal sodomy. Seventh, it demonstrates that government intrusion
into this right to privacy serves no compelling governmental interest.
Finally, the article proposes a change to Article 125 that would uphold ser-
vice members’ constitutional right to privacy.

Il. History

The crime of sodomy has ancient historical roots.1® Originally
appearing in Hebraic law,'” sodomy prohibitions historically pertained to
male homosexual activity.’® In addition, oral sex historically has been
defined as “unnatural or deviant” conduct.® Sodomy is not anew offense
in the military. The Court of Military Appeals wrote that military law has
criminalized oral sodomy *“since time immemoria.”? Prior to 1920, sod-
omy was considered a criminal offense under Article of War 96, although
this general article did not specificaly list sodomy as an offense.?! Under
military jurisprudence, however, oral sex was considered a crime.?> From
1920-1949, sodomy was prosecuted as a violation of Article of War 93,
which specifically stated that sodomy was an offense, but did not define
it.23 The 1949 Manualsfor Courts-Martial for the Army and the Air Force
later defined the crime of sodomy as“taking into . . . [the] mouth or anus .

16. Seeid. at 192.

17. Harrisv. State of Alaska, 457 P.2d 638, 648 & n.37 (Alaska 1969) (citing Gen-
esis 19:24; Ezekiel 16:49) (“Sodomy appears originaly as part of the Hebraic law, taking
its name from the practices reputedly indulged in by the inhabitants of Sodom and Gomor-
rah.”).

18. Seeid. at 649; United States v. Henderson, 34 M J. 174, 176 (C.M.A. 1992).

19. United States v. Jones, 14 M.J. 1008, 1010 (A.C.M.R. 1982) (citing Leviticus
18:22-23; Deuteronomy 23:17).

20. Henderson, 34 M.J. at 176.

21. United States v. Harris, 8 M.J. 52, 53 (C.M.A. 1979) (detailing the legislative
history as to whether cunnilingus was intended to be acrime).

22. SeeUnited Statesv. Scoby, 5M.J. 160, 166 (C.M.A. 1978); Harris, 8 M.J. at 53.

23. MaNuAL ForR CourTs-MARTIAL, UNITED STATES ARMY 1 443 (1921) (Article of
War 93).
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.. the sexual organ of any other person or animal or placing his or her sex-
ua organ in the mouth or anus of any other person or animal.” >

Article 125 is a direct descendant of these “preexisting sexual pro-
scriptions in the land and naval forces of the United States.”%> Congress
did not intend Article 125 to change significantly the prohibitions against
sodomy then in existence.?® Article 125, however, provided a far more
refined definition of sodomy.?” Although the origin of the term sodomy
suggeststhat it applies only to homosexual conduct, it isclear from the lan-
guage of Article 125 that Congressintended the prohibition to apply to het-
erosexual sodomy as well.?8

The United States Court of Appeals for the Armed Forces has often
interpreted Congress's legislative intent in creating Article 125.2° In
reviewing the legislative history, the court found that Congress did not
determine whether there are any harmful consequences to the military
community resulting from sodomy committed in private.®® The court
found, however, that Congress intended the UCMJ to include oral sodomy
as an offense under Article 125.3! After evaluating prior court decisions
and “other authorities,” the court concluded that Congress clearly intended
that Article 125 encompass “consensual, noncommercial, heterosexual
fellatio . . . performed in private between two unmarried adults.” 32 Mili-

24. MANUAL FOR CourTs-MARTIAL, UNITED STATES ARMY 1 180j (1949); MANUAL FOR
Courts-MARTIAL, UNITED STATES AIR Force 11 180j (1949).

25. Henderson, 34 M.J. at 176.

26. Id.at 176. Seealso INDEx AND LEGISLATIVE HisToRY: UNIFORM CobE oF MILITARY
JusTicg, 1950, at 1233 (1985) [hereinafter INDEX AND LEGISLATIVE HisTORY].

27. SeeHarris, 8 M.J. at 54.

28. Id. (“Thus, it would appear that the purpose of the change in language was to
express alegidlative intention to define sodomy as including acts other than those within
the scope of its common-law definition.”). See also Henderson, 34 M J. at 175-76 (“The
language of the Article makes it clear that, under the rubric ‘sodomy,” Congress intended
to proscribe a more general range of conduct than the origin of the term might suggest.”)
(citation omitted).

29. SeeHarris, 8 M.J. at 53-59; Henderson, 34 M.J. at 176; United States v. Scaby,
5M.J. 160, 165-66 (C.M.A. 1978).

30. Scoby, 5M.J. at 165 (“The background material on the adoption of the UCMJ
indicates Congress made no findings as to the possible harmful consequences of privately
performed sexua acts upon the military community.”).

31. Id.at 166 (finding that fellatio, or oral sodomy, isforbidden conduct under Arti-
cle 125).

32. United States v. Gates, 40 M.J. 354, 355 (C.M.A. 1994).
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tary courts have not found corresponding congressional intent to apply
Article 125 to married couples’ sexual conduct.3?

Congress clearly intended to include in Article 125 the conduct that
earlier military law prohibited.3* Simply put, the offense of consensual
sodomy exists in military law because Congress chose to incorporate the
common law offense of sodomy into the UCMJ.3> The military courts
interpretation of the legislative history3® indicates no unique rationale for
Congress to criminalize sodomy in the military other than this desire to
legislate the common law offense of sodomy.3” The courts provide no
insight into possible compelling interests that Congress considered when
creating the prohibition against sodomy.3 The Court of Appeals for the
Armed Forces even commented that Congress did not make any determi-
nation of possible harm that could ariseif service members engaged in pri-
vate consensual sodomy.®® The only certainty is that Congress
criminalized consensual oral sodomy out of deference for the common
law’s premise that sodomy was unnatural or deviant sexual behavior.4

33. See United States v. Kulow, No. NMCM 96 02153, 1997 CCA LEXIS 484, at
*35 (N-M. Ct. Crim. App. Aug. 29, 1997) (Clark, S.J., concurring). Senior Judge Clark’s
concurring opinion discussed theimplied elements of proving asodomy case against amar-
ried service member. He wrote that there is an “ apparent absence of a clear congressional
intent that the military justice system intrude into the marital bedroom and regul ate consen-
sual sexual relations between husband and wife.” Id.

34. Henderson, 34 M.J. at 176.

35. United States v. Morgan, 24 C.M.R. 151, 154 (C.M.A. 1957).

36. Seegenerally InpEx AND LEGISLATIVE HisTORY, Supra note 26, at 1233.

37. See United States v. Harris, 8 M.J. 52, 55-58 (C.M.A. 1979). Congress |looked
to Maryland and District of Columbia statutes for definitions when drafting the UCMJ. In
1920, however, when sodomy was first specifically mentioned as violation of the Articles
of War, the military courts looked to common law to define the crime. 1d. at 56. Article
125, UCMJ, was based on the District of Columbia’s sodomy law, which was derived from
Maryland’s sodomy law. Id. at 57.

38. Sincetheright to privacy was not recognized as pertaining to sodomy at thetime
the statute was formed, no compelling government interest had to be shown. Thus, it isnot
surprising to see only the interest of formally criminalizing what was traditionally a crime
at common law.

39. United Statesv. Scoby, 5 M.J. 160, 165 (C.M.A. 1978); see supra note 30.

40. See United States v. Henderson, 34 M.J. 174, 176 (C.M.A. 1992).
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I11. Congtitutional Analysis
A. Right to Privacy

“[T]heright to be let alone [by the Government is] the most compre-
hensive of rights and the right most valued by civilized men.”#1 Although
the Constitution does not expressly grant aright to privacy,* the Supreme
Court first articulated thisright in 1891.4% Thus, the right has arisen from
case law and the Court’s interpretation of the Bill of Rights—specifically
the First, Fourth, Fifth,** and Ninth Amendments—and both the Equal
Protection and Due Process Clauses of the Fourteenth Amendment. 4
After reviewing prior case law involving the right to privacy, the Court
determined that the “guarantee of personal privacy” only applies if the
action in question is “fundamental” or “implicit in the concept of ordered
liberty.”#® The Court explained, however, that the right to privacy hasits
true basisin the Fourteenth Amendment.*” Theright to privacy may even
protect practices that were uncommon when the Fourteenth Amendment
was adopted.*® The Court is supposed to exercise reasoned judgment to
define the appropriate “ sphere of liberty” when adjudicating each substan-
tive due process claim.*®

41. Olmstead v. United States, 277 US 438, 478 (1928) (Brandeis, J., dissenting).

The makers of our Constitution undertook to secure conditionsfavorable
to the pursuit of happiness. They recognized the significance of man’'s
spiritual nature, of hisfedlings and of hisintellect. They knew that only
a part of the pain, pleasure and satisfactions of life are to be found in
material things. They sought to protect Americans in their beliefs, their
thoughts, their emotions and their sensations. They conferred, as against
the Government, the right to be let alone—the most comprehensive of
rights and the right most valued by civilized man. To protect that right,
every unjustifiable intrusion by the Government upon the privacy of the
individual, whatever the means employed, must be deemed a violation
of the Fourth Amendment.

Id.

42. SeeU.S. Consr; Roev. Wade, 410 U.S. 113, 152 (1973); Olmstead, 277 U.S. at
478 (Brandeis, J., dissenting). See generally Griswold v. Connecticut, 381 U.S. 479, 486
(1965) (finding aright to privacy in the penumbra of guarantees afforded by the Bill of
Rights).

43. InUnion Pacific Railway v. Botsford, 141 U.S. 250, 251 (1891), the Court wrote:
“No right is held more sacred, or is more carefully guarded, by the common law, than the
right of every individual to the possession and control of his own person, free from all
restraint or interference of others, unless by clear and unquestionable authority of law.”
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Interpreting the right to privacy is not an easy task. It does not guar-
antee citizens the right to do things in private, but rather guarantees them
the right to engage in certain personal acts™ or decisions.? It isimportant
to understand this distinction. Otherwise, one could argue that theright to
privacy protects someone who commits a murder in private. Limited in
scope to certain fundamental rights, the right to privacy does not protect
citizens' every act.

In United Sates v. Griswold,>? the Supreme Court found unconstitu-
tional a ban on the distribution of contraceptives to married people. The
Court held that there is a constitutional right to privacy, which protects a
married couple from state intrusion into their intimate affairs.5® Justice
Douglas, writing for the mgjority, wrote:

Would we alow the police to search the sacred precincts of mar-
ital bedrooms for telltale signs of the use of contraceptives? The

44, In acasein which the Supreme Court ruled that evidence inadmissibly obtained
could not be used against the defendant, the Court stated:

The principles laid down in this opinion affect the very essence of con-
stitutional liberty and security. They reach farther than the concreteform
of the case then before the court, with its adventitious circumstances,
they apply to all invasions on the part of the government and its
employes (sic) of the sanctity of a man’s home and the privacies of life.
It isnot the breaking of hisdoors, and the rummaging of hisdrawers, that
constitutes the essence of the offence; but it is the invasion of hisinde-
feasible right of personal security, personal liberty and private property,
where that right has never been forfeited by his conviction of some pub-
lic offence,--it is the invasion of this sacred right which underlies and
congtitutes the essence of Lord Camden’s judgment.

Boyd v. United States, 116 U.S. 616, 630 (1886).

45. Roe, 410 U.S. at 152; Griswold, 381 U.S. at 484-85.

46. Roe, 410 U.S. at 152. However, the rights must be “deeply rooted in this
Nation’s history and tradition” and “‘implicit in the concept of ordered liberty,” such that
‘neither liberty nor justicewould exist if they were sacrificed.”” Washington v. Glucksberg,
521 U.S. 702, 720-21 (1997) (citations omitted).

47. SeeRoe, 410 U.S. at 153 (“Thisright of privacy, whether it be founded in the
Fourteenth Amendment’s concept of personal liberty and restrictions upon state action, as
wefedl itis, or...."); Carey v. Population Srvs. Int'l, 431 U.S. 678, 684 (1977).

48. Planned Parenthood of Southeastern Pennsylvaniav. Casey, 505 U.S. 833, 848
(1992) (reaffirming awoman’s right to choose whether to have an abortion) (“Neither the
Bill of Rights nor the specific practices of States at the time of the adoption of the Four-
teenth Amendment marks the outer limits of the substantive sphere of liberty which the
Fourteenth Amendment protects.”).
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very ideais repulsive to the notions of privacy surrounding the
marriage relationship.

49. |d. at 849-50.

The inescapable fact is that adjudication of substantive due process
claims may call upon the Court in interpreting the Constitution to exer-
cise that same capacity which by tradition courts have always exercised:
reasoned judgment. Itsboundaries are not susceptible of expression asa
simple rule. That does not mean we are free to invalidate state policy
choices with which we disagree; yet neither does it permit us to shrink
from the duties of our office. As Justice Harlan observed:

Due process has not been reduced to any formula; its content cannot be
determined by reference to any code. The best that can be said is that
through the course of this Court’s decisions it has represented the bal-
ance which our Nation, built upon postulates of respect for the liberty of
theindividual, has struck between that liberty and the demands of orga-
nized society. If the supplying of content to this Constitutional concept
has of necessity been a rational process, it certainly has not been one
where judges have felt free to roam where unguided speculation might
take them. The balance of which | speak is the balance struck by this
country, having regard to what history teaches are the traditions from
which it developed as well as the traditions from which it broke. That
tradition is a living thing. A decision of this Court which radically
departs from it could not long survive, while a decision which buildson
what has survived islikely to be sound. No formulacould serve asasub-
stitute, in this area, for judgment and restraint.

Id. (citing Poe v. Ullman, 367 U.S. 497, 542 (1961) (Harlan, J., dissenting).
50. Lovis v. Slayton, 363 F.Supp 620, 625-26 (E.D. Va. 1973), aff'd, 539 F.2d 349
(4th Cir. 1976).

The phrase “right to privacy” may, unless carefully defined, be miscon-
strued. This is because privacy can refer either to seclusion or to that
whichispersonal. To describe an act as private may mean that it is per-
formed behind closed doors. It may also mean that the doing of that act
is a decision persona to the one performing it and having no effect on
others. Inthe constitutional context, the meaning of privacy isdoubtless
closer to the latter than the former definition. This does not mean, how-
ever, that the United States Constitution guarantees to an individual the
right to perform any act which he may choose to do so long as the per-
formance of that act has no meaningful effect on others. Rather, theright
to privacy extends to the performance of personal acts or decisions only
within certain contexts.

Id. Thiswasa case dealing with “swingers’ who engaged in consensual sodomy in public.
Their children took pictures and brought them to school. The court found that, because the
acts were done in public, there was no right to privacy. 1d.
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We deal with aright of privacy older than the Bill of Rights—
older than political parties, older than our school system. Mar-
riage is a coming together for better or for worse, hopefully
enduring, and intimate to the degree of being sacred. It isan
association that promotes away of life, not causes; aharmony in
living, not political faiths; a bilateral loyalty, not commercial or
social projects. Yet it isan association for as noble a purpose as
any involved in our prior decisions.>

In Eisenstadt v. Baird,® the Court faced facts similar to Griswold, but
the issue was whether contraceptives could be provided to unmarried indi-
viduals.%® The Court determined that the Equal Protection Clause of the
Fourteenth Amendment prohibited states from creating | egislation treating
certain groups of individuals differently based on criteria unrelated to the
statute’s purpose.>’ Because married people were entitled to contracep-
tives, the Court held that unmarried people must enjoy the same unfettered
access.® In explaining why unmarried and married individuals share the
same rights, the Court wrote:

Itistruethat in Griswold theright of privacy in question inhered
in the marital relationship. Yet the marital coupleisnot an inde-
pendent entity with a mind and heart of its own, but an associa-
tion of two individuals each with a separate intellectual and
emotional makeup. If the right of privacy means anything, it is
the right of the individual, married or single, to be free from
unwarranted governmental intrusion into matters so fundamen-

51. Planned Parenthood, 505 U.S. at 851.

These matters, involving the most intimate and personal choicesaperson
may make in alifetime, choices central to personal dignity and auton-
omy, are central to the liberty protected by the Fourteenth Amendment.
At the heart of liberty is the right to define one's own concept of exist-
ence, of meaning, of the universe, and of the mystery of human life.
Beliefs about these matters could not define the attributes of personhood
were they formed under the compulsion of the State.

52. 381 U.S. 479 (1965).

53. Id. at 485-86.

54, 1d.

55. 405 U.S. 438 (1973).

56. Id. at 454-55.

57. Id. at 447. Seealso Carey v. Population Srvs. Int’l, 431 U.S. 678, 686-87 (1977).
58. Eisenstadt, 405 U.S. at 453.
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tally affecting a person as the decision whether to bear or beget
achild.>®

The Supreme Court has not expressly stated whether the right to pri-
vacy allows every adult to engage in private consensual sodomy.®® To
determine whether the right to privacy protects such conduct, a court must
employ athree-part test. Firgt, the court must recognize that the right to
privacy protects individuals' ability to engage in private consensual sod-
omy.%1 Because the right to privacy is not an absolute right, however, it
may be regulated by the states.2 Second, assuming the right to privacy
exists, the court must evaluate whether acompel ling governmental interest
justifies regulation of or intrusion into the right to privacy.6® Third, if a
compelling governmental interest exists, the court must evaluate whether
astatute is drawn narrowly enough to protect that interest.%*

B. Bowersv. Hardwick
Bowers v. Hardwick® is the seminal case that addresses whether the

U.S. Congtitution protects acts of sodomy. The 1986 case involves homo-
sexual sodomy between two men.®® The Court was sharply divided and

59. Id. (citations omitted).

60. The Court has held that the right to privacy does not grant individuals the right
to engage in homosexual sodomy. See Bowersv. Hardwick, 478 U.S. 186 (1986).

61. See Roev. Wade, 410 U.S. 113,152 (1973); United States v. Allen, No. ACM
32727,1999 CCA LEXIS116, at *6 (A.F. Ct. Crim. App. Apr. 22,1999), aff'd, 53 M.J. 402
(2000).

62. Roe, 410 U.S. at 154.

63. Washington v. Glucksberg, 521 U.S. 702,721 (1997); Carey v. Population Servs.
Int'l, 431 U.S. 678, 686 (1977); Roe, 410 U.S. at 155; Kramer v. Union Free School Dist.,
395 U.S. 621, 627 (1969); Bates v. City of Little Rock, 361 U.S. 516, 524 (1960). The
Court of Appeals for the Armed Forces, when asked to recognize a fundamental constitu-
tional right that a superior court has yet to recognize, evaluates the governmental interests
against allowing that right before deciding whether theright exists. See also United States
v. Bygrave, 46 M.J. 491, 495 (1997).

64. Carey, 431 U.S. at 686; Roe, 410 U.S. at 155; see Griswold v. Connecticut, 381
U.S. 479, 485 (1965); Bygrave, 46 M.J. at 496.

65. 478 U.S. 186 (1986).

66. 1d. Seealso Doev. Commonwealth's Attorney for City of Richmond, 403 F.
Supp. 1199 (E.D. Va. 1975), aff’d, 425 U.S. 901 (1976) (summary affirmance) (similar fact
pattern).
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voted 5-4 to hold that the respondent did not have a constitutional right to
engage in homosexual sodomitical acts.5”

Hardwick was charged with aviolation of the Georgia statute prohib-
iting sodomy. The State of Georgia did not prosecute Hardwick because
the district attorney decided against pursuing the case. Nevertheless,
Hardwick sued in federal district court where he challenged the statute’s
constitutionality.®®

1. Magjority Opinion

The Supreme Court explored the constitutionality of Georgia s statute
as it applied to both homosexuals and heterosexuals because the statute
applied equally to both groups.®® The Court could have easily formed a
bright line rule determining whether all individuals have a constitutionally
protected right to privacy to engage in acts of sodomy. The Court only
opined, however, on the statute as it applied to consensual homosexual
sodomy.”® The magjority opinion stated, “ The issue presented is whether
the Federal Constitution confers afundamental right upon homosexualsto
engage in sodomy and hence invalidates the laws of the many States that
still make such conduct illegal and have so for a very long time.””* The
very narrow holding was limited to the Court’s interpretation of the Con-
gtitution. 1n upholding the Georgiasodomy law, the Court emphasi zed that
itsopinion did not affect state legislatures power to decriminalize sodomy
or state courts' ability to hold state statutes unconstitutional based on state
constitutions.”

The mgjority opinion reviewed the Court’s prior decisions concerning
the right to privacy, finding that none of the rights previously recognized
resembled the alleged constitutional right of homosexuals to participate in

67. Bowers, 478 U.S. at 196. Cf. Doev. Commonwealth, 403 F. Supp. at 1202 (2-1
vote to uphold Virginia sodomy provision). “In sum, we believe that the sodomy statute,
so long in force in Virginia, has arational basis of State interest demonstrably legitimate
and mirrored in the cited decisional law of the Supreme Court.” Id.

68. Bowers, 478 U.S. at 188. (“He asserted that he was a practicing homosexual, that
the Georgia sodomy statute, as administered by the defendants, placed him in imminent
danger of arrest, and that the statute for several reasons violated the Federal Constitution.”).

69. Id.

70. Id. (“Theonly claim properly before the Court, therefore, is Hardwick’s chal-
lenge to the Georgia statute as applied to consensual homosexual sodomy. We express no
opinion on the constitutionality of the Georgia statute as applied to other acts of sodomy.”).

71. 1d. at 190.
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sodomy.”® The Court found specifically that homosexual sodomy had no
connection with family, marriage, or procreation, and that the earlier line
of privacy cases did not imply that al private consensual sexual conduct
between adults is beyond state regulation.”

The Court explained that fundamental liberties unmentioned in the
Constitution must be “‘implicit in the concept of ordered liberty,” such that
‘neither liberty nor justice would exist if [they] were sacrificed.”” 7> Alter-
natively, a fundamental liberty may be one that is “deeply rooted in this
Nation’s history and tradition.” 76

The Court discerned no fundamental right to engage in homosexual
sodomy.”” It explored the historical roots of sodomy, which was criminal-
ized not only in ancient times, but also at both common law and by the
original thirteen states that ratified the Bill of Rights.”? The Court con-
cluded that aright to engage in sodomy was neither “ deeply rooted in this

72. Id. The mgjority continued:

This case does not require a judgment on whether laws against sodomy
between consenting adultsin general, or between homosexualsin partic-
ular, are wise or desirable. It raises no questions about the right or pro-
priety of state legislative decisions to repeal their laws that criminaize
homosexual sodomy, or of state-court decisions invalidating those laws
on state constitutiona grounds.

1d.
73. Id. at 190-91.
74. Id.

Accepting the decisionsin these cases and the above description of them,
wethink it evident that none of the rights announced in those cases bears
any resemblance to the claimed constitutional right of homosexuals to
engage in acts of sodomy that is asserted in this case. No connection
between family, marriage, or procreation on the one hand and homosex-
ual activity on the other has been demonstrated, either by the Court of
Appeals or by respondent. Moreover, any claim that these cases never-
theless stand for the proposition that any kind of private sexual conduct
between consenting adults is constitutionally insulated from state pro-
scription is unsupportable.

75. Id. at 191-92.

76. Id. at 192 (citations omitted).
77. 1d.

78. Id. at 192-93.
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Nation’s history and tradition,” nor was it “implicit in the concept of
ordered liberty.” ™ Thus, the majority refused to recognize a constitutional
right to engage in homosexual sodomy.&°

The mgjority opinion also explained that crimes sometimes occur in
the privacy of one’s home, necessitating intrusion by the government.8?
The Court compared sodomy to other “victimless crimes’ such as posses-
sion and use of drugs, possession of firearms, and possession of stolen
goods.®? The majority asserted that, if it allowed homosexual sodomy, it
would be difficult to justify prosecuting individuals for “adultery, incest,
and other sexual crimes even though they are committed in the home.” 83

2. Dissenting Opinions
a. Justice Blackmun

Justices Blackmun and Stevens wrote separate dissenting opinionsin
which they asserted that the Georgia statute infringed unconstitutionally
onanindividua’sright to privacy. Justice Blackmun began his critique by
writing, “ The Court’s cramped reading of the issue before it makes for a
short opinion, but it does little to make a persuasive one.”® Justice Black-
mun next surmised that the sex and status of the alleged perpetrator were
irrelevant under the Georgia statute.5 His dissenting opinion then exam-
ines the facts of the case using a privacy analysisthat is applied uniformly
to all individua swhether married or single, homosexual or heterosexual .86

79. 1d. at 193. After discussing the historical background, the Court wrote, “ Against
this background, to claim that a right to engage in such conduct is ‘deeply rooted in this
Nation’'shistory and tradition’ or ‘implicit inthe concept of ordered liberty’ is, at best, face-
tious.” Id.

80. Id. at 194 (“The Courtis most vulnerable and comes nearest to illegitimacy when
it deals with judge-made constitutional law having little or no cognizable roots in the lan-
guage or design of the Constitution.”).

81. Id. at 195.

82. Id.

83. Id. at 195-96.

84. Id. at 203 (Blackmun, J., dissenting).

85. Seeid. at 200 (“A person commits the offense of sodomy when he performs or
submits to any sexual act involving the sex organs of one person and the mouth or anus of
another.” (citing Ga. Cope AnN. 8§ 16-6-2(a) (1984)).

86. Id. at 199-214.
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Justice Blackmun determined that privacy is a two-pronged right,
which encompasses the right to make decisions and the right to act in cer-
tain places.®” He stated that Hardwick’s case concerned both, adding that
these rights to privacy form a central part of an individual’slife.28 Justice
Blackmun found extremely important the ability to choose how to express
one's self in an intimate sexual manner.®® Regarding the right to act in cer-
tain places, he argued that Hardwick’s sodomitical conduct should have
been protected because it occurred in his home.® Justice Blackmun then
concluded that “theright of an individual to conduct intimate rel ationships
in the intimacy of his or her own home seems to me to be the heart of the
Constitution’s protection of privacy.” %!

To the majority’s conclusion that there is no fundamental right to
engage in sodomy, Justice Blackman responded that the Court’s scrutiny
should still apply to legislation regulating individuals' conduct, even
though that conduct has been considered immoral or illegal for many
years.% Justice Blackmun urged that the majority’s rationale threatens the

87. 1d. at 204 (“First, [the Court] has recognized a privacy interest with reference to
certain decisions that are properly for theindividual tomake. . . . Second, it has recognized
aprivacy interest with reference to certain placeswithout regard for the particul ar activities
in which the individual s who occupy them are engaged.” (citations omitted)).

88. Id. (“We protect those rights not because they contribute, in some direct and
materia way, to the genera public welfare, but because they form so central a part of an
individual's life.”).

89. Id. at 205.

The fact that individuals define themselves in a significant way through
their intimate sexual relationships with others suggests, in a Nation as
diverseasours, that there may be many “right” ways of conducting those
relationships, and that much of the richness of a relationship will come
from the freedom an individual has to choose the form and nature of
these intensely personal bonds.

Id. (citations omitted).
90. Id. at 207.
91. Id. at 208.
92. Id. at 210.

Like Justice Holmes, | believe that “[it] isrevolting to have no better rea
son for arule of law than that . . . it was laid down in the time of Henry
IV. Itisstill more revalting if the grounds upon which it was laid down
have vanished long since, and the rule simply persists from blind imita-
tion of the past.”

Id. at 199 (quoting Holmes, The Path of the Law, 10 Harv. L. Rev. 457, 469 (1897)).
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nation’s deeply rooted val ues by taking away theindividual’sright to make
personal decisions.®

b. Justice Sevens

Justice Stevens also determined that the Georgia statute applied
equally to all people who engaged in sodomy.®* His dissenting opinion
first explores whether a state could prohibit all people from engaging in
sodomy before turning to whether a state could enforce a sodomy law
against only homosexuals.®®

Examining the Court’s prior decisions, Justice Stevens remarked that
“individual decisions by married persons, concerning the intimacies of
their physical relationship, even when not intended to produce offspring,
are aform of ‘liberty’ protected by the Due Process Clause of the Four-
teenth Amendment.” % He further opined that unmarried individuals share
the same liberty interest.®” Justice Stevens next determined that married
couples possess a right to engage in private consensual sexua relations
even if others consider their conduct immoral.®® Deciding whether to
engage in the sexual conduct is a matter of individual choice, not oneto be
left to the government.®® Thus, Justice Stevens concluded, the Court’s
prior decisions interpreting the right to privacy allow all adults, regardless
of marital status or sexual orientation, to decide whether to engage in pri-
vate consensual sodomy.1®

After determining that a state could not prohibit sodomy through a
statute that applied equally to all individuals, Justice Stevens next explored

93. Id. at 214.

I can only hopethat here, too, the Court soon will reconsider its analysis
and conclude that depriving individuals of the right to choose for them-
selves how to conduct their intimate relationships poses a far greater
threat to the values most deeply rooted in our Nation’s history than tol-
erance of nonconformity could ever do. Because | think the Court today
betrays those values, | dissent.

94. Id. at 216 (Stevens, J., dissenting).

95. Id.

96. Id. (citation omitted).

97. 1d. (“Moreover, this protection extends to intimate choices by unmarried as well
as married persons.” (citations omitted)).
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whether astate could enforce alaw solely against one group of individuals,
namely homosexuals.1®? He concluded that a state could not because
homosexuals have the sameindividual interests as heterosexuals, and state
intrusion into their right to choose how to live their personal lives would
be legally improper.

From the standpoint of the individual, the homosexual and the
heterosexual have the same interest in deciding how he will live
hisown life, and, more narrowly, how hewill conduct himself in
his personal and voluntary associations with his companions.
State intrusion into the private conduct of either is equally bur-
densome.1%?

3. Analysis

The Supreme Court limited the application of the Bowers opinion by
narrowing the focus of its holding, and thus the case has limited preceden-
tial value. The majority opinion ignored the reasoning of the dissenting
opinions, and it failed to consider the Georgia statute in its entirety.
Because the Court did not offer any opinion on the statute as it applied to
heterosexuals, it left open the question of whether consensual heterosexual

98. Id. at 217-18.

Society has every right to encourage its individual members to follow
particular traditionsin expressing affection for one another and in grati-
fying their personal desires. It, of course, may prohibit an individual
from imposing hiswill on another to satisfy his own selfishinterests. It
may also prevent an individual from interfering with, or violating, a
legally sanctioned and protected relationship, such as marriage. And it
may explain the rel ative advantages and disadvantages of different forms
of intimate expression. But when individual married couplesareisolated
from observation by others, the way in which they voluntarily choose to
conduct their intimate relations is a matter for them—not the State—to
decide. Theessentia “liberty” that animated the development of the law
in cases likes Griswold, Eisenstadt, and Carey surely embraces the right
to engage in nonreproductive, sexua conduct that others may consider
offensive or immoral.

Id. (citation omitted).
99. Id. at 217.
100. Id. at 218.
101. Id.
102. Id. at 218-19.
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sodomy is constitutional .1® The majority opinion neither overruled nor
rejected the premise that married couples enjoy aright to privacy in inti-
mate affairs.1®* Asaresult, when exploring whether married couples have
aconstitutional right to engage in sodomy, Bowers offers little assistance.

Although the Bowers opinion holds no precedential value regarding
heterosexuals, whether married or not, it clearly limits the right of homo-
sexuals to engage in sodomy with each other. For several reasons, the
Court should overturn the opinion.

The Bowers mgjority held that there was no right to privacy primarily
because it discerned no fundamental liberty interest for individuals to
engage in homosexual conduct.1%® The Court mistakenly made this
assumption based on the lack of protection historically afforded to sod-
omy.1% The same argument, however, could be extended to other personal
decisions protected by the right to privacy, such asinterracial marriage.1%’
Moreover, had the Court always followed thisanalysis, such thingsascivil
rights and women’sright to vote would not exist. Initshasteto rely on this

103. Id. at 188. Seealso United Statesv. Henderson, 34 M.J. 174, 177 (C.M.A. 1992)
(“Admittedly, the [Bowers] magjority focused on the constitutionality of the Georgia statute
as it pertained to consensua ‘homosexua sodomy,’ leaving open the question of the con-
stitutionality of consensual heterosexua sodomy.”).

104. See, e.g., Sate of Idaho v. Holden, 890 P2d 341, 347 (Idaho Ct. App. 1995)
(finding statute that prohibited private consensual oral sodomy between married personsto
be unconstitutiona because it infringed upon the constitutional right of privacy).

105. Bowers, 478 U.S. at 192-93.

106. 1d. at 193-94. But cf. John E. Theuman, Annotation, Validity of Satute Making
Sodomy a Criminal Offense, 20 A.L.R. 4th 1009 (2000) (“Litigation challenging the con-
gtitutionality validity of sodomy laws hasincreased sharply in recent years, apparently asa
result of changing sexual moreswhich aretypified by the claim that what consenting adults
do in private should be their own business and nobody else’'s.”).

Although the Court refused to consider whether heterosexuas have a fundamental
right to commit sodomy, the historical discussion indicates that all sodomy was a criminal
offense. Bowers, 478 U.S. at 193-94. Thus, according to the Court’s logic, al sodomy
should be prohibited. The author could find no cases supporting that analysis. Also, had
the Court truly believed itslogic, it could have expanded the scope of its opinion to prohibit
all sodomy.

107. In Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833,
847-48 (1992), the Court wrote, “Marriage is mentioned nowhere in the Bill of Rights and
interracial marriage was illegal in most States in the 19th century, but the Court was no
doubt correct in finding it to be an aspect of liberty protected against state interference by
the substantive component of the Due Process Clausein Loving v. Mirginia, 388 U.S. 1, 12
(1967) [a case founded in equal protection principles].” See generally Mark Strasser, Sex,
Law, and the Sacred Precincts of the Marital Bedroom: On Sate and Federal Right to Pri-
vacy Jurisprudence, 14 N.D. J.L. EtHics & Pus. PoL’y 753, 755-56, 762-63 (2000).
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argument, the majority opinion failed to address the second part of the con-
stitutionality test, which is unrelated to the historical background of the
alleged liberty: Isthe right to privacy as it pertains to sexual intimacy
“implicit in the concept of ordered liberty? 108

The Bowers magjority focused on the wrong right. The case was not
about theright to engage in homosexual intimacies; rather, it was about the
freedom to make an individual choice, free from governmental intrusion,
about a personal, private, consensual sexual relationship that affects
nobody but the participants. The Court failed to follow its past precedents
expanding the zone of the right to privacy, and chose instead to outlaw an
act that it presumably determined was personally immoral. Ironically, the
Court refused to recognize an individual’s ability to make a personal
choice, arguably one of the most important fundamental liberties.

At the end of the opinion, the Bowers mgjority offersan unconvincing
justification for its holding. Government intrusion into private sexual con-
duct is acceptable in the case of homosexua sodomy, argued the Court,
because to hold otherwise would makeit difficult to prosecute other sexual
crimes occurring in the home.1%® The Court failed to articulate, however,
the public harm caused by allowing two individuals, whether homosexual
or heterosexual, to engage in private acts of consensual oral or anal sod-
omy. Additionally, the Court offered no basis for the assertion that the
government would be precluded from prosecuting other sexual criminal
acts, such asincest or rape, which may occur in the home.

The dissenting opinions of Justices Blackmun and Stevens offer log-
ical and rational reasons why all individuals should enjoy the right to
engage in sexual intimacy free from governmental intrusion. These opin-
ions are also consistent with the Court’s previous decisions defining and
expanding the right to privacy.'’® The majority’s conclusion—that the
right to engage in intimate sexual affairs in the privacy of one’'s homeis

108. Bowers, 478 U.S. at 191-92 (quoting Palko v. Connecticut, 302 U.S. 319, 325-
26 (1937)).

109. Id. at 195-96.

110. See, eq., id. at 203-04 (Blackmun, J., dissenting) (citing Thornburgh v. Amer-
ican Coll. of Obstetricians & Gynecologists, 476 U.S. 747 (1986); United States v. Karo,
468 U.S. 705 (1984); Payton v. New York, 445 U.S. 573 (1980); Roev. Wade, 410 U.S. 113
(1973); Rio v. United States, 364 U.S. 253 (1960); Pierce v. Soc'y of Sisters, 268 U.S. 510
(1925)), 216 (Stevens, J., dissenting) (citing Carey v. Population Servs. Int’l, 431 U.S. 678
(1977); Eisenstadt v. Baird; 405 U.S. 438 (1972); Griswold v. Connecticut, 381 U.S. 479
(1965).
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not protected by the right to privacy—fliesin the face of logic considering
the trend of these prior decisions. Thus, the majority opinion clearly lim-
ited the expanding right to privacy.''*

Decided by a 5-4 vote, Bowers was almost decided the other way.
Justice Powell, who voted with the majority and wrote a concurring opin-
ion,112 initially was going to vote against the Georgia sodomy law.113
Although Justice Powell personally disfavored laws prohibiting sod-
omy,# he voted with the majority because he did not recognize a funda-
mental right to commit private consensual sodomy.!> Therefore, the
decision is more tenuous than the majority opinion would lead readers to
believe.

To compound matters, the Court of Appeals for the Armed Forces
erroneously interpreted Bowers for the proposition that consenting adults
do not have ageneral constitutional right to sexual intimacy.!'® Rather, as
discussed previously, the Bowers opinion is limited in its application to
consensual sexua relations between homosexuals.X” Nothing in the case
limits consenting heterosexuals from engaging in sexual relations.

C. Right to Privacy and Sodomy
The right to privacy should cover all service members' ability to

engage in private consensual oral and anal sodomy. Thisright of privacy
is subject to different interpretations by the states and the military because

111. The Court realized, however, that its ruling did not prohibit states from finding
sodomy statutes unconstitutional based on state constitutions. 1d. at 190-91.

112. 1d. at 197-98 (Powell, J., concurring) (speaking of how excessive prison terms
may constitute aviolation of the cruel and unusual punishment clause of the Constitution.).

113. See Al Kamen, Powell Changed Vote in Sodomy Case; Different Outcome Seen
Likely if Homosexual Had Been Prosecuted, WasH. Posr, July 13, 1986, at A1.

114. Id.

Though Powell did not agree with the reasoning, he voiced sufficient dis-
taste for the anti-sodomy law that he agrees to provide the crucid fifth
vote for an overall decision striking the Georgia statute. . . . Powell,
sources said, dislikes anti-sodomy laws, feeling that they are useless,
never enforced and unenforceable.

1d.
115. See Bowers, 478 U.S. at 197 (Powell, J., concurring).
116. See United Statesv. Bygrave, 46 M.J. 491, 495 (1997).
117. See supra note 70 and accompanying text.
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the Supreme Court has not fully defined an adult’s right to privacy con-
cerning intimate sexual relations.’*® Thus, the Court leavesto the different
states and the military the task of defining the parameters of theright to pri-
vacy asit concernsthe right to engagein sexual intimacy.™° Currently, the
military restricts service members' ability to engage in acts of sodomy.

1. Current Satusin the Military

In United Sates v. Scoby,20 the Court of Military Appeals discussed
whether service members enjoy theright to privacy asit pertainsto private
oral sodomy. The court held therewas no right to privacy in Scoby because
the sodomy was committed in a public place.’?* The court went one step
further, however, and wrote, “[T]o dispose properly of other casesinwhich
we granted review to await decision in this case, we must decide whether
Article 125 can constitutionally be applied to sexual acts performed in pri-
vate quarters, with or without the presence of other persons.” 122 The Scoby
court then held that Article 125 does not violate a constitutional right to
privacy.'?® Thisdecision reflectsthe current state of military law, and mil-
itary courts till refuse to recognize service members' right to privacy to
engage in private consensual oral sodomy.

In United Sates v. Allen,'?* the United States Air Force Court of
Criminal Appeals upheld an appellant’s conviction for engaging in anal
sodomy with his wife. Two of the three judges concurred with the lead
opinionin all respects except for the determination that the right to privacy
constitutionally protects consensual sodomy.'?> In this case, the appellant
told hiswife to prostitute herself both to make money to pay their bills and
to “improve their sexual relationship.” 26 Although the wife did not want

118. Carey v. Population Srvs. Int'l, 431 U.S. 678, 688 n.5 (1977). The Supreme
“Court has not definitively answered the difficult question whether and to what extent the
Congtitution prohibits state statutes regul ating [ private consensual sexual] behavior among
adults....” Id.

119. See Bowers, 478 U.S. at 190 (placing limitation and allowing states to regulate
based on state constitutions).

120. 5M.J. 160 (C.M.A. 1978).

121. Id. at 164-65.

122. 1d.

123. I1d. at 166.

124. No. ACM 32727, 1999 CCA LEXIS 116, at *1 (A.F.Ct. Crim. App. Apr. 22,
1999), aff’d, 53 M.J. 402 (2000).

125. Seeid. at *30 (Young, S.J., dissenting), *40 (Schlegel, J., dissenting).

126. Seeid. at *45 (Schlegel, J., dissenting).
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to be anally sodomized because she was forcibly sodomized as a teenager,
she eventually succumbed to her husband’s desires.’?’

Thelead opinion in Allen expressly held that the right to privacy cov-
ers sexual conduct between a husband and awife.’?8 In his dissent, Senior
Judge Young argued that the lead opinion completely ignored Congress's
decision to criminalize all sodomy in Article 125.12° While asserting that
the right to privacy may be limited if there is a compelling governmental
interest, Senior Judge Young never articulated what interest is served by
regulating consensual sodomy.13® Even if it was unconstitutional to pro-
hibit married couples from engaging in consensual sodomy, Senior Judge
Young stated that he would not grant the appellant any relief because his
acts of sodomy were not in furtherance of and did not support the marital
relationship.3! Senior Judge Young premised his dissenting opinion, in
part, on hisfinding that the appel lant, convicted of consensual sodomy, had
forcibly sodomized his wife.132

In the other Allen dissent, Judge Schlegel argued that anal sodomy did
nothing to promote a marital relationship.1®3 Based on his concluding
remarks, however, it is reasonable to infer that the facts of the case pre-
vented Judge Schlegel from acknowledging a constitutional right to pri-
vacy regarding consensual marital sexual relations. Specifically, he found
the appellant’s behavior to be violent, anything but consensual, and not in
furtherance of the marital relationship.t3*

The Court of Appeals for the Armed Forces reviewed the Allen case,
but declined to hold that anal sodomy between a husband and awifeiscon-
stitutionally protected.13> The court found that, although the appellant was
convicted of consensual sodomy, the facts“graphically depict[ed] apattern
of degradation and depersonalization.” '3 According to the court, these
specific acts did not promote a marital relationship and were thus unde-
serving of constitutional protection.'3” The court said it evaluated the

127. 1d. The appellant reneged on a promise to his wife that he would stop analy
sodomizing her if shelet him videotape the act. 1d. at *46.

128. 1d. at *9.

129. Id. at *35 (Young, S.J., dissenting).

130. Id.

131. Id. at *37 (Young, S.J., dissenting). “Under all the circumstances of this cases,
| am unable to conclude that the acts of sodomy were truly consensual or that the accused’s
conduct was in furtherance of or support of the marital relationship.” 1d. at *39-40.

132. 1d. at *39-40.

133. Id. at *45 (Schlegel, J., dissenting).



2002]

PRIVATE CONSENSUAL SODOMY

113

nature of the charged acts in determining whether Article 125 was consti-
tutional as it pertained to married service members.138 The Court of

134. |d. at *46-47 (Schelgdl, J., dissenting). He wrote:

Id.

The use of temporal police power to punish the appellant for sodomizing
his wife does not strike me as anymore an unwarranted violation of the
sanctity of this marriage, than the punishment he received for assaulting
her or encouraging her to sell herself to help pay the bills. We know he
harmed her physically while performing this sexual act because the pain
caused her to cry and sometimes scream. | also infer he harmed her emo-
tionally as shewasforced to recall the trauma she suffered when shewas
violated as a teenager.

In my humble opinion, the result here does not offend the Constitution
or marriage as an ingtitution. Instead, the appellant’s conviction for vio-
lating Article 125 is permissible because he viol ated the marital union by
using it to impose his desire on his wife, who but for that marital union
would have never alowed her body to be subjected to that invasion.

135. United Statesv. Allen, 53 M.J. 402, 410 (2000).

136. Id.

137. Id. a 410. The issue remains whether the Court of Appeals for the Armed
Forces would have found amarital exception if the factsindicated a purely consensual fact

pattern.

138. I1d.

The facts of this case make it clear that appellant’s acts were not in fur-
therance of the marriage. Regardless of whether the facts would have
been sufficient to prove beyond a reasonable doubt that appellant
engaged in forcible sodomy, they clearly demonstrate that the charged
acts do not warrant constitutional protection because they were not “in
furtherance of or supportive of the interests of the marital relationship. .
.." Instead, thefacts graphically depict apattern of degradation and dep-
ersonalization, of which the acts of sodomy were a part, that appellant
visited upon his former wife. Such a pattern falls outside the ambit of
conduct that could be considered in furtherance of the marriage for pur-
poses of determining whether the statute should be invalidated on con-
stitutional grounds. In that regard, we emphasize that we are not
engaged in a subjective evaluation of the quality of marriage; rather, our
consideration is focused on the reasonabl e inferences that may be drawn
from the record concerning the nature of the charged acts in the context
that immediately surrounded their commission.

Id. (citation omitted).
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Appealsfor the Armed Forces concluded that Allen’s behavior did not fall
within the ambit of constitutionally protected conduct.*3°

In United Sates v. Kulow,40 the Navy-Marine Court of Criminal
Appeals held congtitutional a service member’s conviction for engaging in
consensual sodomy with hiswife.'*! The court identified no marital priv-
ilege in the military that would preclude prosecution of a married person
for engaging in sodomy with his or her spouse.’*> The court determined,
however, that Congress and the Court of Appeals for the Armed Forces
never intended that service courtsignoretheright to privacy inherent in the
marital relationship.143

The Kulow court went one step further toward recognizing the right
to privacy when it wrote, “The law does not favor prosecuting consensual
sexual activities of married couples that occur within the sanctity of their
own bedrooms.” 144 After undergoing a constitutional analysis suggesting
that the court would recognize aright to privacy protecting married service
members' acts of consensua sodomy with their spouse, the court held that
no such right existed. 1*° The court premised its holding, however, upon
the facts of the case that involved Kulow’s service-discrediting sexual and
physical abuse of his spouse, not his mere consensual sodomy.'#¢ Thus,
the holding of the case should be limited to cases of “forcible” sodomy.

139. I1d.

140. No. NMCM 96 02153, 1997 CCA LEXIS 484, (N-M. Ct. Crim. App. Aug. 29,
1997).

141. He was charged with forcible sodomy and found guilty of the lesser included
offense of consensual sodomy. Id. at *5, *29-30.

142. Id. at *9-10, *29.

143. Id. at *10-11 (citing United States v. Foster, 40 M.J. 140, 146 (C.M.A. 1994)).

144. 1d. at *22 (discussing the law in general, not military jurisprudence specifi-
caly).

145. 1d. at *29.

146. Id. at *27. The court wrote:

While the members did not find that the appellant had raped his wife or
that the anal sodomy was forcible, there was no question but that his
actions were part of an abusive marital relationship and that the incident
in question constituted abuse. Such abuse undermines good order and
discipline.
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2. Sates Have Found the Right to Privacy Allows People to Engage
in Sodomy

Although the military justice system criminalizes consensual sodomy,
many states have decriminalized this conduct.’*’ States accomplish this
through one of three methods: an executive decision not to prosecute, a
judicia opinion that the conduct is constitutionally protected, or alegida
tive decision to decriminalize sodomy. Generally, states only protect pri-
vate consensual sodomy. Even in states that recognize a constitutional
right to engage in sodomy, that right does not extend to sexual acts com-
mitted in public.14®

This article next provides a summary of court cases determining that
state statutes infringed upon the right to privacy protecting individuals
right to engage in private consensual oral or anal sodomy. Some of the
cases interpret state congtitutions, which often extend the right to privacy
beyond the protection afforded by the U.S. Constitution.

a. Georgia

In the 1998 case, Powell v. Georgia, the Georgia Supreme Court ruled
on the same Georgia statute that the U.S. Supreme Court upheld in Bow-
ers.'*® Powell was charged with rape and forcible sodomy, but convicted
for violating the Georgia sodomy statute by engaging in consensual oral
sodomy with hiswife's seventeen-year-old niece. 150

Powell argued that the right to privacy granted to him by the state con-
stitution protected the act.’®! The Georgia Supreme Court agreed, holding
that the state’s sodomy statute was uncongtitutional as it pertained to pri-
vate, consensual, and noncommercial acts.'®? The court held that the right
to privacy protected acts of consensual sodomy, and that no compelling
state interest justified state regulation in this area.'> Because the Georgia
Constitution expressy grantsiits citizens the right of privacy, however, the

147. See, e.g., United Statesv. Henderson, 34 M.J. 174, 178 (C.M.A. 1978) (referring
to Massachusetts).

148. See United States v. Scoby, 5 M.J. 160, 164 (C.M.A. 1978) (referring to New
Jersey and New Mexico).

149. Powdll v. State of Georgia, 510 S.E.2d 18 (Ga. 1998) (citing GA. Cope ANN. §
16-6-2(a) (2000)).

150. Id. at 20.

151. Id.
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U.S. Constitution was not an issue in Powell. Thus, Bowers did not bind
the Georgia Supreme Court.*>*

Arguably, Powell and similar state court cases may be distinguished
from service court cases that interpret only the U.S. Constitution. The
logic of the state court cases should still apply, nevertheless, even though
state constitutions grant their citizens a more expansive right of privacy
than does the U.S. Constitution. State constitutions expressly grant the
right to privacy, unlike the U.S. Constitution, which does not include the
right to privacy within the four corners of the document. But state consti-
tutions do not explicitly confer the right to engage in private consensual
sexual activity, and state courts must still determine whether the right to
privacy protectsthese acts.1®> Thus, the Georgia court’s conclusion islog-
ical, whether or not the right to privacy is expressly granted in a constitu-
tion: “We cannot think of any other activity that reasonable persons would
rank as more private and more deserving of protection from governmental
interference than unforced, private, adult sexual activity.” 156

b. Montana

In another state court case, the Supreme Court of Montana held
unconstitutional a Montana statute that precluded consensual homosexual
conduct.'®” A state constitutional provision explicitly granted the “right of
individual privacy,”1>® leading the court to conclude that the state's citi-
zens have aright to expect that their private sexual conduct will be free
from government intrusion.'> The Montana court observed that “it is hard

152. Id. at 25-26. Interestingly, the statute is still on the books as valid law. Ga.
CopEe ANN. § 16-6-2(a) (2001). In relevant part, the statute reads, “A person commits the
offense of sodomy when he or she performs or submits to any sexual act involving the sex
organs of one person and the mouth or anus of another.” 1d. The annotationsto the Georgia
Code do not refer to Powell.

153. Powell, 510 S.E.2d at 24-26. “[l]nsofar as it criminalizes the performance of
private, unforced, non-commercia acts of sexual intimacy between persons legally able to
consent, [the statute] ‘ manifestly infringes upon a constitutional provision'. . . which guar-
antees the citizens of Georgiatheright of privacy.” Id. at 26 (citation omitted).

154. 1d.

155. Seeid. at 24; Gryczan v. State of Montana, 942 P.2d 112, 122 (Mont. 1997).

156. Powell, 510 SE.2d at 24.

157. Gryczan, 942 P2d at 115, 126 (holding that no compelling state interest existed
to allow regulation of consenting adults who engage in private, same-gender, noncommer-
cial, sexual conduct). Respondents were homosexuals who stated that they engaged in
homosexua conduct in the past and intended to do so in the future. Id. at 115-16.
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toimagine any activity that adultswould consider more fundamental, more
private and, thus, more deserving of protection from governmental inter-
ference than non-commercial, consensual adult sexual activity.”'%° More-
over, the Montana court found no compelling state interest to overcome
this right to privacy.16?

c. Indiana

In 1968, the United States Court of Appeals for the Seventh Circuit
evaluated the constitutionality of Indiana’'s sodomy statute in Cotner v.
Henry, 162 a case involving a man convicted for consensually sodomizing
hiswife.163 Cotner challenged his conviction, arguing that the statute con-
stituted an unwarranted invasion into his marital relationship.'®* Indiana’'s

158. Id. at 121.

Unlike the federal constitution, Montana's Constitution explicitly grants
to al Montanacitizenstheright to individual privacy. Articlell, Section
10 of the Montana Constitution provides:

Right of privacy. Theright of individual privacy is essentia to the well-
being of afree society and shall not be infringed without the showing of
acompelling state interest.

Id.
159. Id. at 122. The court wrote:

It cannot serioudly be argued that Respondents do not have a subjective
or actual expectation of privacy in their sexual activities. With few
exceptions not at issue here, al adults regardless of gender, fully and
properly expect that their consensual sexual activities will not be subject
to the prying eyes of others or to governmental snooping or regulation.
Quite simply, consenting adults expect that neither the state nor their
neighbors will be cohabitants of their bedrooms. Moreover, while soci-
ety may not approve of the sexua practices of homosexuals, or, for that
matter, sodomy, oral intercourse or other sexual conduct between hus-
band and wife or between other heterosexuals, that is not to say that soci-
ety is unwilling to recognize that all adults, regardless of gender or
marital state, at least have a reasonable expectation that their sexual
activitieswill remain personal and private.

160. 1d. at 123.

161. 1d. at 126.

162. 394 F.2d 873 (7th Cir. 1968).
163. Id.
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sodomy statute was similar to Article 125 because it did not distinguish
between consensual and nonconsensual conduct or between married and
unmarried individuals.1%®> The court reversed Cotner’s conviction and sent
the case back with instructions that, if it were retried, the Indiana court
would need to consider Cotner’s right to privacy under Griswold.1%¢ The
Court was explicitly clear: under Griswold, the state had to show a com-
pelling interest for astatute to limit a married person from engaging in pri-
vate consensual sexual relations.16”

In asubsequent case, the Supreme Court of Indianaupheld the consti-
tutionality of Indiana’s sodomy statute as it applied to unmarried individ-
uals.’® The court relied on Griswold and Cotner to determine that the
statute was constitutional when applied to unmarried individuals.*®® The
U.S. Supreme Court had not yet decided Eisenstadt, which extended the
protections afforded by Griswold to unmarried individuals.*™© Thus, the
Indiana Supreme Court was l€eft to interpret cases that had only extended
the right to privacy to married individuals' sexual relations. Judge
DeBruler’s dissent”™ argued that the statute was void for vagueness and
unconstitutionally infringed upon unmarried adults’ right to engage in pri-
vate consensual sexual relations.1’? Judge DeBruler stated also that the
law provided no support for treating unmarried individuals differently than
married individuals.13

The preceding cases and others!’# demonstrate that many courts agree
that state regulation of private consensual sodomy unconstitutionally
infringes upon individuals' right to privacy, whether granted by the U.S.
Constitution or a state constitution. The Court of Appeals for the Armed
Forces and the service courts, however, have not embraced these courts
rationale. Itistimefor the military courtsto recognize that the right to pri-

164. 1d. at 874.

165. Seeid.

166. Id. at 876 (citing Griswold v. Connecticut, 381 U.S. 479 (1965)).

167. 1d. at 875.

168. Dixon v. State of Indiana, 268 N.E.2d 84, 87 (Ind. 1971). The court found that
the statute was not void for vagueness and that sodomy constituted a crime pursuant to the
statute. Id.

169. Seeid. at 85-87.

170. See Eisenstadt v. Baird, 405 U.S. 438 (1972).

171. Dixon, 268 N.E.2d at 90 (DeBruler, J., dissenting). Judge Prentice concurred
with Judge DeBruler. 1d.

172. 1d. at 87-90 (DeBruler, J., dissenting).



2002] PRIVATE CONSENSUAL SODOMY 119

vacy, under the Due Process Clause, encompasses service members' abil-
ity to engage in private consensual oral and anal sodomy.

3. Are Service Members Allowed to Engage in Sodomy with Their
Spouses?

In military jurisprudence, there is no marital defense!’® to sodomy.1%
The Court of Appealsfor the Armed Forces has indicated, however, that a
defense may exist in certain circumstances.X”” In 2000, the court had an
opportunity to recognize a marital exception in United Sates v. Allen, but
chose not t0.1”® Thus, a service member can still be convicted of private
consensual sodomy with his or her spouse.!”®

Before Allen, the Court of Appeals for the Armed Forces granted
review to determine whether a service member’s conviction for consensual
sodomy with his wife violated his right to privacy. In United Sates v.
Thompson, & gppel lant placed aloaded handgun to hiswife's head, but the
weapon would not fire.18 While appellant attempted to load a second clip
into the handgun, his wife performed oral sodomy on him in a successful

173. Id. at 90.

| believe that private sexua conduct between consenting adultsiswithin
that constitutionally protected zone.

It is true that both Griswold and Cotner concerned the marital relation-
ship. However, | see no valid reason to limit the right of sexual privacy
to married persons. The majority opinion offers no reason why being
married should make a difference in the applicability of the statute and |
believe thereisnone. The moral preferences of the majority may not be
imposed on everyone else unless there exists some harm to other per-
sons. Sexual acts between consenting adultsin private do not harm any-
one else and should be free from state regul ation.

174. Other courts have held unconstitutional state statutes that regul ate sodomy.

In Sate of Idaho v. David Holden, 890 P2d 341 (Idaho Ct. Apps. 1995), the court
determined that a man’s conviction for two counts of sodomy performed with hiswifewas
unconstitutional. After thoroughly reviewing the Supreme Court’s prior holdingsregarding
the right to privacy, the Idaho court determined that the right to privacy covers intimate
aspects of amarital relationship.
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attempt to divert his attention from the weapon. Inaper curiam decision,

174. (continued):

Although the scope of the right to privacy has not been fully defined by
the United States Supreme Court, in light of the foregoing decisions
there can be little doubt that it encompasses the most personal and inti-
mate aspects of amarriagerelationship. It isthus apparent that a consti-
tutionally protected privacy interest is invaded when a statute like
Section 18-6605 purportsto prohibit particular sexual acts practiced con-
sensually in private by married couples.

Id. at 347. The court explicitly indicated that it did not consider Bowersto have any effect
upon the privacy rights of married couples. 1d. at 348. Finally, the court did not consider
whether the statute affected the rights of unmarried individuals since the issue was not
before the court. 1d. at 349.

In Sate of lowa v. Robert Eugene Pilcher, 242 N.W.2d 348 (Iowa 1976), the Supreme
Court of lowafound asodomy statute unconstitutional becauseit invaded the constitutional
right to privacy. Pilcher was convicted of engaging in sodomy with someone other than his
spouse. |d. at 350. The statute Pilcher violated was similar to Article 125 in that it did not
distinguish between consensual or nonconsensua acts and married or unmarried individu-
as. Id. at 352. The court interpreted the long line of privacy casesin American jurispru-
dence to mean that individuals had aright to privacy to engagein private consensual sexual
conduct. Id. at 358. The court determined that, because theright to privacy applied to mar-
ried couples, the right had to apply to unmarried individuals as well under the Equal Pro-
tection Clause. Id. at 359. The holding was limited to heterosexual sodomy. “Wetherefore
hold the statute cannot be constitutionally applied to alleged sodomotical acts performed in
private between consenting adults of the opposite sex. We do not intimate any view of the
constitutionality of the statute as applied in any other factua situation.” 1d. at 360.

In Commonwealth of Pennsylvania v. Bonadio, 415 A.2d 47 (Penn. 1980), the
Supreme Court of Pennsylvania found unconstitutional a statute prohibiting sodomy
between unmarried individuals. The state argued that it was important to create different
classifications for married and unmarried individua s to “further a state interest in promot-
ing the privacy inherent in the marital relationship.” 1d. at 51. The court did not determine
whether thereisaright to privacy to engagein sexual relations. Id. at 51. Rather, the court
held that the statute’s sole applicability to unmarried individuals constituted a violation of
the Equal Protection Clause. The court stated:

Similarly, to suggest that deviate acts are heinousif performed by unmar-
ried persons but acceptable when done by married persons lacks even a
rational basis, for requiring less moral behavior of married persons that
is expected of unmarried personsiswithout basisin logic. If the statute
regulated sexual acts so affecting others that proscription by law would
be justified, then they should be proscribed for all people, not just the
unmarried.

Id. at 51-52.
175. A spousal exception exists for indecent assault, MCM, supra note 2, pt. IV, |
63b(1), and for carnal knowledge, UCMJ art. 120(b)(1) (2000).
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the court held that there was no furtherance of the marital relationship
because the case involved brutality.!® The court wrote: “The extent to
which the constitutional right to privacy prohibits a prosecution for sexual
relationswithin amarital relationship raisesimportant constitutional ques-
tions. Any such constitutional right, however, must bear areasonable rela-

176. United States v. Allen, 53 M.J. 402, 410 (2000); United States v. Scoby, 5 M.J.
160, 166 (1978). Seealso Allen, 53 M.J. at 411 (Sullivan, J., concurring) (“In the military,
the law seems clear—any type of sodomy remainsacrime. | will continueto apply the law
as written, which makes no mention of a marital exception.”); Kulow, 1997 CCA LEXIS
484 at *39 (Clark, S.J., concurring):

Since neither the Congress nor our superior Court hasindicated the exist-
ence of a spousal exception to the offense of consensual sodomy, | am
reluctant to venture so far from my brethren as to engage in judicial
activism by finding such an implied exception. Nevertheless, since the
trend in other jurisdictionsis so clear, | find the absence of guidance in
this areato be troubling.

1d.

177. In United Satesv. Bygrave, 46 M.J. 491, 495 (1997), the court wrote that “the
fact that appellant was unmarried at the time of these sex acts may a so be of constitutional
significance.” (citation omitted). The court continued, “Nor need we consider whether our
evaluation of the interestsin the present case would differ if appellant had been prosecuted
for sexual actswithin the context of amarital relationship.” 1d. at 497 (involving an assault
where a service member who was HIV positive engaged in consensual sexual intercourse;
the government had an interest in proscribing unprotected sex by HIV infected service
members with other service members); Scoby, 5 M.J. at 166 (“Here, it suffices that we
record our agreement with the general rule, and leave to a case directly involving a married
coupl e consideration of whether the exception exists and can properly be applied to the mil-
itary community.”). See also Kulow, 1997 CCA LEXIS 484, at *35-36 (Clark, S.J., con-
curring) (“Had this offense been charged as consensual sodomy | would find it more
troubling than | do in its present context—a lesser included offense of the charged forcible
sodomy.”).

178. See Allen, 53 M.J. at 411. The court could have found a marital exception, but
it did not mention the existence of one or the lack thereof. Id.

179. Itishighly unlikely that a convening authority would refer asingle charge and
specification for engaging in consensual oral sodomy with one's spousein violation of Arti-
cle 125. A courts-martial may convict a married individual for consensual oral sodomy,
however, if the court finds the individual guilty of consensual sodomy as a lesser included
offense of forcible sodomy. The government may also charge consensual oral sodomy in
cases where a service member allegedly committed several other offenses.

180. United States v. Thompson, 47 M.J. 378 (1997).

181. Id. at 379.

182. Id.
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tionship to activity that isin furtherance of or supportive of the interests of
the marital relationship.” 183

The Court of Appealsfor the Armed Forces came closest to recogniz-
ing amarital exception to Article 125 in Thompson and Allen. Rather than
concludethat thereisamarital defense, however, the court determined that
the actswere violent and did not advance the marital relationship.®* Hav-
ing never expressly ruled out the existence of amarital defensein previous
cases, the court may find the act constitutionally protected by the right to
privacy if faced with a situation where a service member is convicted of
private consensual sodomy without a hint of force.18

Neither Thompson nor Allen discussed the meaning of the phrase “in
furtherance of or supportive of the interests of the marital relationship.” 18
Rather, the Court of Appeals for the Armed Forces merely determined in
both cases that, because force and brutality were involved, there was no
furtherance of the marital relationship. The court did not indicate that the
ability to bear children had anything to do with furthering the marital rela-
tionship.'8” Thus, by refusing to acknowledge that unmarried service
members have the constitutional right to privacy to engage in consensua
oral and anal sodomy, the Court of Appeals for the Armed Forces may be
taking steps in that direction by failing to adequately explain what consti-
tutes a sexual act in support of the marital relationship.

Although no marital exception to Article 125 currently exists, the
Supreme Court precedents remain clear—the government should not
invade marital relationships absent a compelling state interest.'® State
courts have interpreted Griswold and its progeny to mean that married cou-
ples have aright to privacy concerning their private sexual intimacies,18
The right to privacy to engage in such intimacies is a fundamental right
even though the Constitution does not expressly mention it.1* The courts

183. 1d.

184. Seeid.; United Statesv. Allen, 53 M.J. 402, 410 (2000).

185. See United States v. Kulow, No. NMCM 96 02153, 1997 CCA LEXIS 484, at
*36 (N-M. Ct. Crim. App. Aug. 29, 1997) (Clark, S.J., concurring) (“I find it ironic that a
spousal privilege exists which alows either party to a marriage to prevent the other from
disclosing confidential communications between them, yet one of the most intimate types
of confidential communications between married persons—consensual sexua relations—
is subject to crimina sanctions.”).

186. Thompson, 47 M.J. at 379. Seealso Allen, 53 M.J. at 410.

187. See Thompson, 47 M.J. at 379; Allen, 53 M.J. at 410.

188. See, e.g., Griswold v. Connecticut, 381 U.S. 479, 485-86 (1965).

189. See supra notes 166, 174 and accompanying text.
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clearly hold that amarried couple’'s ability to engagein private sexual rela-
tions with each other absent intrusion from the government is one of the
most valued rights that American citizens enjoy. 1%

The Supreme Court has left open the specific issue of whether mar-
ried couples’ right to privacy encompasses their ability to engage in con-
sensual oral sodomy.'%? Courts have not interpreted the Court’s silence to
mean, however, that married couples do not enjoy this right.1% Bowers
offerslittle guidance, because it truly has no impact on cases dealing with
any type of heterosexual relationship.’®* Moreover, the Bowers majority
should havefollowed the lead of the dissenting judges, examined the Geor-
giastatute asit applied to all individuals, and held that the right to privacy
encompassed sexual intimacy. Instead, the mgjority found a way to pro-
hibit conduct, namely homosexual sodomy, of which it disapproved. Bow-
ersaside, the law clearly supports a right to privacy, which allows people
to freely engage in consensual oral sodomy in private with one’s spouse.
Aslater discussed, the distinction between married and unmarried individ-
uals also appears to be diminishing.

Although military courts have not yet recognized amarital defenseto
Article 125, they presumably would do so if faced with the proper fact pat-
tern.1% Thus, in all probability, married service members can engage in
purely consensual sodomy with their spouses under the UCMJ.1% The
tough issue is not whether married service members can engage in private

190. SeeGriswold, 381 U.S. at 483.

191. Seesupra notes 160, 166-67, 173-74 and accompanying text.

192. SeeCarey v. Population Srvs. Int'l, 431 U.S. 678, 689 (1977); Bowersv. Hard-
wick, 478 U.S. 186, 190 (1986).

193. See United States v. Henderson, 34 M.J. 174, 178 n.8 (C.M.A. 1992).

194. See Bowers, 478 U.S. at 190.

195. Although Judge Sullivan appears unwilling to recognize a marital defense, the
other four judges who joined in the Allen mgjority opinion appear willing to do so. See
United States v. Allen, 53 M.J. 402, 410 (2000).

196. But see supra notes 177-79 and accompanying text.
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consensual ora sodomy; rather, it is whether all service members, regard-
less of marital status, can engage in such conduct.1®’

4. Unmarried Service Members Should Be Allowed to Engagein Sod-
omy

The next step is to determine whether unmarried service members
should also enjoy the constitutional right to privacy to engage in private
consensual oral sodomy with others. The Supreme Court has not spoken
on thisissue. In this area, however, state courts have determined that
unmarried individuals should enjoy the same rights as married persons.'%

If the Supreme Court was faced with a case in which it had to deter-
mine whether unmarried individuals have the constitutional right to
engage in private consensual oral sodomy, the Court should, based on its
past decisions concerning the right to privacy, hold that the right exists.
First, the Court should determine that married people have a congtitutional
right to privacy, which allows them to engage in private consensual ora
sodomy. Second, under Eisenstadt, the Court should find that the Equal
Protection Clause requires the government to treat unmarried individuals
the same as married individuals, thereby extending the right to all individ-
uals regardless of marital status. Finally, the Court should defer to the
numerous state court decisions, and adopt their well-considered rationale
asitsown.

There is no justification for the government to deny unmarried indi-
viduals the right to privacy to engage in consensua private oral and anal
sodomy.1%® States have been unable to show a compelling governmental
interest for creating statutes that criminalize only unmarried individuals
behavior.?®® Additionally, a married couple consists of two individuals
who have made a decision to spend their lives together. Underneath the
marriage lies two individuals, each with aright to privacy equal to that of
an unmarried individual. The Supreme Court held in Eisenstadt that
unmarried individuals are a protected class, and that the Equal Protection
Clause of the Fourteenth Amendment prohibits states from creating legis-

197. United States v. Scoby, 5 M.J. 160, 166 (C.M.A. 1978). The Court of Appeas
for the Armed Forces recognizes that there may be a problem if Article 125 is made only
applicable to unmarried individuals. The court wrote, “ Thereisno claim, and no evidence,
that the article has been intentionally and discriminatorily applied to unmarried persons as
distinguished from married individuals.” Id. (citations omitted).

198. See supra notes 153, 157-58, 173-74.
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lation that treats certain groups of individuals differently based on criteria
unrelated to the statute’s purpose.?°? Thus, although individuals are
unmarried, they should be treated the same as married individuals with
regards to the right to enter into sexual intimacies.2%2

Finally, opponents of this position would argue that allowing unmar-
ried individuals to engage freely in private consensual oral and anal sod-
omy would not further the marital relationship, and thus such acts should
not be protected by theright to privacy. Thisargument ignores Eisenstadt,
which held that the Equal Protection Clause affords individualstheright to
be treated the same as married individuals in certain circumstances.?%3
Also, the courts have not perfected atest for what constitutes an act that is
in furtherance of the marital relationship. Traditionally, courts have

199. United States v. Jones, 14 M.J. 1008, 1012-13 (A.C.M.R. 1982) (Badami, J.,
dissenting). Judge Badami, in his dissenting opinion, wrote:

Thislanguage [of Eisenstadt] makesit clear that the right of privacy isa
right of all persons, whether married or not . . . . | believe that in view of
Griswold and Eisenstadt and the cases following them, no sound argu-
ment can be made that the right of privacy in sexual conduct between
consenting heterosexual adultsis“fundamental” only when the consent-
ing adults are married to each other. Theright of privacy is deemed fun-
damental because it is basic to the concept of the individual in our
American culture and because it is a necessary prerequisite to the effec-
tive enjoyment of al our other fundamental rights. AsEisenstadt and its
progeny haverecognized, these reasons are wholly unrelated to the exist-
ence vel non of amarriage relationship. | believe that aright of sexual
privacy between consenting heterosexual adults is fundamental.

Id. Judge Badami added that he was not bound by Scoby, which found Article 125 to be
constitutional, because it only involved homosexual conduct. 1d. at 1014.

200. Seesupra notes 153, 157-58, 173-74 and accompanying text.

201. SeeEisenstadtv. Baird, 405 U.S. 438, 447 (1972). Seealso Carey v. Population
Srvs. Int'l, 431 U.S. 678, 686-87 (1977).

202. While the author recognizes the argument can be made that married individuals
are different than unmarried individuals in that the former have made a lifelong commit-
ment to stay together, that rational e does not apply here. First, Congress provided no reason
in itslegislative history why unmarried individuals should be treated differently than mar-
ried individuals. Second, nothing suggests that the distinction between the two groups of
individuals is related to Article 125's purpose. Third, the Supreme Court and state courts
have found that, in certain circumstances, unmarried individuals deserve the samerights as
married individuals. See supra notes 57-59, 153, 157-58, 173-74 and accompanying text.

203. See Eisenstadt, 405 U.S. at 447. Although unmarried individuals should be
treated the same as married individuals under the Equal Protection Clause, the latter often
enjoy protections not afforded to the former. See supra note 175 (citing spousal exceptions
for indecent assault and carnal knowledge).
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looked to such things as the ahility to bear children, but under that ratio-
nal e, sodomy would not be legal sinceit does hot produce offspring. While
courts have not perfected atest, they have clearly watered down the mean-
ing of the phrase “in furtherance of marriage.”?** The phrase now offers
scant guidance when dealing with the right to privacy concerning the abil-
ity to engage in private consensual sodomy, thus further diminishing the
distinction between married and unmarried individuals.

According to many cases, nothing outweighs individual liberties. 2%
Theright to privacy grants all individuals, whether married or unmarried,
heterosexual or homosexual, service member or civilian, the liberty to
make certain decisions and engage in certain acts. This should include an
adult’s right to decide to and engage in private consensual sexual rela-
tions—regardless of type—without government intervention. Assuming
the right to privacy encompasses these sexual relations, the courts should
only examine the underlying sexua conduct to determine whether a com-
peling governmentd interest justifies its regulation. As demonstrated in
Part C.5, no compelling governmental interest is served by criminalizing
private consensual sodomy. Thus, absent the required compelling interest,
the right to privacy should protect all individuals' ability to engagein pri-
vate consensual sexual relations, including oral and anal sodomy.

Applying Eisenstadt’s rational e, homosexual s should al so be allowed
to engage in private consensual oral sodomy.2%® Whether homosexuals
themselves constitute their own protected class is irrelevant because they
are entitled to the privacy rightsthat al individuals share. Bowersfocused
too narrowly on an individual’s right to engage in homaosexual sodomy.
The constitutional issue is not whether homosexuals can engage in sod-
omy, but whether all individuals can do s0.2%7 If all individuals can do so,
then homosexuals can too. If the government wishesto regulate such con-
duct, it can do so only if there is a compelling governmental interest to
intrude into the constitutional right of privacy.?® Thisarticle next demon-

204. See State of New York v. Onofre, 415 N.E.2d 936, 942 (N.Y. 1980).

205. See supra note 43 and accompanying text.

206. Eisenstadt does not discuss whether homosexuals are a protected class. Rather,
the case holdsthat |egislation cannot treat certain groups of individuals differently based on
criteriathat are unrelated to the statute’s purpose. |d. at 447.

207. Theright to privacy may protect individuals' ability to engage in al intimate,
consensual, and private sexual relations. This article, however, only proposes that the por-
tion of Article 125 restricting individuals from engaging in consensual, private, noncom-
mercial ora sodomy be deemed unconstitutional.
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stratesthat no compelling governmental interest justifies criminalizing pri-
vate consensual sodomy.

5. No Compelling Sate Interest Justifies Criminalizing Consensual
Sodomy

Assuming the right to privacy protectsindividuals' ability to engage
in private and consensual oral and anal sodomy, one must recognize that
no right is absolute. A compelling governmental interest may limit or
intrude upon that right.2%® Although “compelling” isthe key word, its def-
inition is not set in stone, and the state carries the burden to demonstrateits
interest.?10

No court has identified a compelling state interest that justified regu-
lating private consensual sodomy. Rather, the cases smply avoid theissue
by holding that thereisno right to privacy allowing peopleto freely engage
in such conduct. Thus, the cases never reach the second part of the consti-
tutionality test. Likewise, Congress apparently never considered whether
regulating private consensual sodomy in the military would prevent any
harm.?* Therefore, when it enacted Article 125, Congress articulated no
compelling governmental interest that would be served.?12

The Supreme Court has held that there must be a compelling state
interest to overcome a “significant encroachment upon [a] personal lib-
erty.”?13 Statutes that regulate the private sexual conduct of consenting

208. Evenif the courtsor legislature wereto change Article 125, current military reg-
ulations still prohibit homosexual conduct and serve as grounds for an administrative dis-
charge. See, e.g., U.S. Der'1 oF ArRMY, ReG. 635-200, PERSONNEL SEPARATIONS. ENLISTED
PersonnEL ch. 15 (1 Nov. 2000); U.S. Der'T oF ArRMY, ReG. 600-8-24, PERSONNEL-GENERAL:
OFricer TRANSFERS AND DiscHARGES para. 15-2 (21 July 1995). See also Able v. United
States, 155 F.3d 628 (2d Cir. 1998) (holding that the military services do not violate the
Constitution when they administratively discharge a service member for homosexual con-
duct).

209. SeeRoev. Wade, 410 U.S. 113, 155 (1973).

210. See Carey v. Population Srvs. Int’l, 431 U.S. 678, 686 (1977) The Court wrote,
“*Compelling’ is of course the key word; where a decision as fundamental as that whether
to bear or beget a child is involved, regulations imposing a burden on it may be justified
only by compelling state interests, and must be narrowly drawn to express only those inter-
ests.” |d. (citations omitted).

211. See supra note 30.

212. That isnot surprising, however, sincethis particular right to privacy was not yet
recognized. Congress had no compelling reason, nor wasiit required to provide one.
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adults generally do not serve a valid state purpose,?4 and individuals
should be freeto maketheir own moral decisionsif their conduct “ does not
harm others.”?'®> Protecting someone’s health or life, including service
members or their spouses, is avalid governmental interest.?6 States also
have arolein preventing offensive public sexual behavior, forcible sexual
conduct, sexual misuse of minors, and cruelty to animals.?l’ As aresuilt,
most states justifiably prohibit conduct such as rape, bestiality, indecent
assault, statutory rape, and corruption of minors.?*® By analogy, Article
125 serves a compelling interest by regulating forcible or public sod-

213. Batesv. Little Rock, 361 U.S. 516, 524 (1960). Seealso Roe, 410 U.S. at 154-
55.

214. See, e.g., Commonwealth of Pennsylvaniav. Bonadio, 415 A.2d 47, 49-51 (Pa.
1980) (holding unconstitutional a Pennsylvania statute prohibiting adults from engaging in
private oral sodomy). The case also discussed equal protection because the statute applied
only to unmarried individuals. 1d.

215. 1d. at 50.

216. United Statesv. Bygrave, 46 M.J. 491, 496 (1997). The court found a compel-
ling governmental interest in restricting HIV-positive service members from engaging in
unprotected sexual intercourse. The court did not determine whether there exists a consti-
tutional right to engage in private heterosexual sex. Id.

217. SeeBonadio, 415 A.2d at 49; Powell v. State of Georgia, 510 S.E.2d 18, 24 (Ga.
1998).

218. See, eg., Bonadio, 415 A.2d at 49 (Pennsylvania); Powell, 510 SE.2d at 24
(Georgia).

Implicit in our decisions curtailing the assertion of aright to privacy in
sexua assault casesinvolving sexua activity taking placein public, per-
formed with those legally incapable of giving consent, performed in
exchange for money, or performed with force and against the will of a
participant, is the determination that the State has arole in shielding the
public from inadvertent exposure to the intimacies of others, in protect-
ing minors and others legally incapable of consent from sexual abuse,
and in preventing people from being forced to submit to sex acts against
their will. The State fulfills its role in preventing sexua assaults and
shielding and protecting the public from sexual acts by the enactment of
criminal statutes prohibiting such conduct. . . .”

Powell, 510 S.E.2d at 24 (citations omitted).
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omy.?!® Regulating private consensual sodomy, however, serves no such
interest.?0

Community opinion isnot acompelling state interest.??! Evenif peo-
ple disapprove of sodomitical behavior or find it reprehensible,??? that
does not create acompelling stateinterest justifying state intrusion into the
right of privacy.??® The Supreme Court of Montana stated specifically that
“legidative distaste of what is perceived to be offensive and immoral sex-
ua practices of homosexuals’ did not constitute a compelling governmen-
tal interest.??* The court then held that the Montana statute prohibiting
private and consensual sexual relations between homosexuals was uncon-
dtitutional.??> Other state courts have held that regulating private consen-
sual sodomy between individuals, regardless of marital status, serves no
compelling state interest.?%6

These cases demonstrate that criminalizing private consensual sod-
omy serves no compelling state interest. Admittedly, obvious state inter-
ests are served by regulating certain types of sodomy, such as sodomy
without consent or with aminor. Private consensual sodomy between two
adults harms no one. The military justice system should acknowledge this
reality by decriminalizing that portion of Article 125, which prohibits a
service member from engaging in private consensual sodomy with another
adult.

6. The Military's Unique Environment Does Not Create a Compelling
Governmental Interest

In domestic jurisdictions, no compelling state interest allows intru-
sion into the right to privacy asit pertainsto one’s ability to engagein pri-
vate consensual sodomy. Due to differences between the civilian and
military justice systems, however, the question remains as to whether the

219. SeeHatheway v. Secretary of the Army, 641 F.2d 1376, 1383 (9th Cir. 1981).

220. See United States v. Jones, 14 M.J. 1008, 1014 (A.C.M.R. 1982) (Badami, J.,
dissenting) (“I am unableto perceive of any injury or any danger that will accrueto anyone
by allowing private consensual sodomy by heterosexual adults.”).

221. Powell, 510 S.E.2d at 26 (“While many believe that acts of sodomy, even those
involving consenting adults, are morally reprehensible, this repugnance alone does not cre-
ate acompelling justification for state regulation of the activity.”) (citations omitted).

222. Buchananv. Batchelor, 308 F. Supp. 729, 733 (N.D. Tx. 1970), vacated on other
grounds, Wade v. Buchanan, 401 U.S. 989 (1971). The Texas court stated that sodomy “is
probably offensive to the vast majority” of people. Id.
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military retains a compelling interest to regulate such conduct. Mere dif-
ferences between the systems do not provide cause for military courts to
disregard the civilian courts’ constitutional decisions pertaining to sod-

223. State of New Jersey v. Saunders, 381 A.2d 333, 342-43 (N.J. 1977) (dedling
with fornication and holding that the state should not regulate private morality).

Fornication may be abhorrent to the morals and deeply held beliefs of
many persons. But any appropriate “remedy” for such conduct cannot
comefromlegidativefiat. Private persona acts between two consenting
adults are not to be lightly meddled with by the State. Theright of per-
sonal autonomy is fundamental to a free society. Personswho view for-
nication as opprobrious conduct may seek strenuously to dissuade
peoplefrom engaging init. However, they may not inhibit such conduct
through the coercive power of the criminal law. As aptly stated by Sir
Francis Bacon, “[t]he sum of behavior isto retain a man’s own dignity
without intruding on the liberty of others.” The fornication statute
mocks the dignity of both offenders and enforcers. Surely police have
more pressing duties than to search out adults who live aso-called “way-
ward” life. Surely the dignity of thelaw isundermined when an intimate
personal activity between consenting adults can be dragged into court
and “exposed.” More importantly, the liberty which is the hirthright of
every individual suffers dearly when the State can so grossly intrude on
personal autonomy.

Id. (citation omitted). See also Powell, 510 S.E.2d at 26. But see Carter v. State of Arkan-
sas, 500 SW.2d 368 (Ark. 1973). In a case involving homosexua sodomy committed in
public, the Arkansas Supreme Court refused to find that a state statute prohibiting sodomy,
which applied to consenting adults, was unconstitutionally overbroad or in violation of
Carter’sright to privacy. Id. at 370. The court summarily disposed of the constitutional
claim and chose instead to focus on the broadness allegation. The court acknowledged that
societal changestowards sodomy may “have rendered our sodomy statutes unsuitableto the
society in which we now live,” but it was up to the legislature to acknowledge the appro-
priateness of making those changes. Id. at 371. The court found that the sodomy statute
was “a legitimate exercise of the police power by the General Assembly to promote the
public health, safety, morals and welfare.” 1d. at 372 (citations omitted). The court found
that the behavior took place at a rest area frequented by travelers, and that the sheriff had
received many complaints about public homosexual conduct. Id. at 372.

Carter is distinguishable from other cases. It contains no references to Supreme
Court cases on theright to privacy, and the court found no right to privacy. Thus, the court
did not explore whether there was acompelling governmental interest to uphold the statute.
Finally, the case involved homosexual acts committed in a public area about which the
authorities had received numerous complaints, not private, consensual sexual intimacy.

224, Gryczanv. State of Montana, 942 P2d 112, 126 (Mont. 1997).

225, 1d.

226. Stateof Idahov. Holden, 890 P.2d 341, 347 (Idaho Ct. App. 1995); State of lowa
v. Pilcher, 242 N.W.2d 348, 359 (lowa 1976). See supra note 174 (discussing these cases).
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omy.??” Thus, it is possible to apply state court rationalesto amilitary set-
ting.228

Generally, the protections afforded by the Constitution apply to ser-
vice members.?® |n Parker v. Levy,2%0 the Supreme Court remarked that
the “military is, by necessity, a specialized society separate from civilian
society.” 23! Conduct that is acceptablein civilian society may cause prob-
lemsin amilitary setting.3?> For example, fraternization that is acceptable
for acivilian business may diminish the effectiveness of a military unit.?3
The military’s unique circumstances may thus allow regulation of aright
that may otherwise be allowed in the civilian sector. Therefore, it is pos-
sible that—even if the right to privacy allowed service membersto engage
in consensual sodomy—the conduct could still be proscribed if it was com-
mitted “under service discrediting circumstances” or if it was“ prejudicial
to good order and discipline.”23*

It is disingenuous to argue that private consensual sodomy is prejudi-
cial to good order and discipline or service discrediting. If two adults
engage in private consensua sodomy, the act causes no harm to anyone or
any military unit, and it does not compel othersto look with disfavor upon
the military. That is, because private and consensual, the conduct neither
affects good order and discipline, nor discredits the service. Of course, if
an act of sodomy is nonconsensual or committed in public, then it should
remain prohibited under Article 125. Under those circumstances, others

227. See United States v. Witham, 47 M.J. 297, 300-01 (1997). “It is beyond cavil
that there are differences between our military justice system and the various civilian crim-
inal justice systems in our country. However, these differences do not necessarily dictate
that constitutional decisions on civilian criminal justice be found per se inapplicable to the
military justice system.” 1d. (citations omitted).

228. This can be done even if the state constitutions grant a more expansive right of
privacy than the U.S. Constitution (while some state constitutions expressly grant the right
to privacy, the right clearly exists under the U.S. Constitution as well). Moreover, state
courts use an analytical approach identical to federal courts when they determine whether
thereisacompelling governmental interest, which justifies an intrusion into theright to pri-
vacy. Seeinfra Part I11.A.

229. United States v. Kulow, No. NMCM 96 02153, 1997 CCA LEXIS 484, at *25
(N-M. Ct. Crim. App. Aug. 29, 1997).

230. 417 U.S. 733 (1974).

231. 1d. at 743.

232. Kulow, 1997 CCA LEXIS 484, at *25-26.

233. Id. at *26.

234. 1d. at *24-25 (discussing married individuals, but rationale should be extended
to al individuals).
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are affected, someoneis harmed, the serviceisdiscredited, and the govern-
ment’s interest to regulate such conduct is compelling.?

While service members sometimes have limited constitutional rights,
the government still must show a compelling interest to limit those
rights.236 Military necessity may be a compelling interest®*” because the
military must maintain a strong force.?®® No case suggests, however, that
allowing service membersto engagein private consensual oral or anal sod-
omy would detract from the military’s ability to meet this objective. Tothe
contrary, Judge Badami of the Army Court of Criminal Appealswrote, in
adissenting opinion in United Satesv. Jones, 23 that the “ absol ute need for
adisciplined armed force” did not outweigh a service member’s right to
engage in private and consensual sexual relations.?*® In aconcurring opin-
ion in an Army Court of Military Review case, moreover, Senior Judge
Miller noted that the military has the obligation “to curb promiscuity and
sexual misconduct among service members,” but those interests must be
balanced against the right to privacy.24!

235. Not only should these acts remain a crime under Article 125, but depending on
the facts and how the alleged offense is charged, they could satisfy the elements of other
military crimes, such as indecent acts or indecent assault. See UCMJ art. 134 (2000). See
generally Jeffrey S. Davis, Military Policy Toward Homosexuals: Scientific, Historical,
and Legal Perspectives, 131 MiL. L. Rev. 55, 104 (1991) (arguing that the military has an
interest to prohibit a service member from engaging in sexua relations either with an inap-
propriate partner or in an inappropriate place).

236. United Statesv. Allen, No. ACM 32727, 1999 CCA LEXIS 116, at *4 (A.F.Ct.
Crim. App. Apr. 22, 1999), aff’d, 53 M.J. 402 (2000).

237. See Middendorf v. Henry, 425 U.S. 25 (1976); Parker, 417 U.S. at 758 (“The
fundamental necessity for obedience, and the consequent necessity for imposition of disci-
pline, may render permissible within the military that which would be constitutionally
impermissible outsideit.”); United Statesv. McFarlin, 19 M.J. 790, 792 (A.C.M.R. 1985).

238. Hatheway v. Secretary of the Army, 641 F.2d 1376, 1382 (9th Cir. 1981). It
appears the court would have found Article 125 to violate the right to personal autonomy,
but the case concerned homosexual conduct, behavior the court found inappropriate. Id.

239. United States v. Jones, 14 M.J. 1008, 1014 (A.C.M.R. 1982) (Badami, J,, dis-
senting).

240. Id. (discussing heterosexual sexual relations).

241. 1d. at 1011 (Miller, S.J., concurring) (“[ The c]ourt need not reach the difficult
determination of whether acompelling military interest underlies and justifies the applica
tion of the sodomy statute to this conduct.”). Although appellant was charged with consen-
sual sodomy, Senior Judge Miller did not believe the conduct was consensual. If the
conduct was consensual, he wrote, it “would doubtless make more difficult an attempt by
the military to intrude on the intimate sexua relations between consenting adults, carried
out under secluded conditions.” Id. (citation omitted).
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7. Proposed Revision to Article 125

To acknowledge all service members' right to privacy, aright that out-
weighs any governmental interest to regulate private consensual sodomy,
Article 125 should be revised to read:

(8 Any person subject to this chapter who engagesin unnatural
carnal copulation with another person by force, with an individ-
ua under the age of 16, or with an animal is guilty of sodomy.
Penetration, however slight, is sufficient to complete the offense.

(b) Any person found guilty of sodomy shall be punished as a
court-martial may direct.

The proposed |anguage specifically removes the phrase “ with another
person of the same or opposite sex,” to acknowledge the constitutionally
protected status of consensual oral and anal sodomy committed in private.
There is no specific language added concerning marital status or sexual
orientation because the right to privacy applies equally to all individuals.
Also, the phrase “unnatural carnal copulation . . . with an animal” remains
to address bestiality, which should remain prohibited due to compelling
state interests. Therefore, the net effect of the change is to eliminate pri-
vate consensual sodomy as a crime under the UCMJ, and thus protect the
constitutional right to privacy.

IV. Conclusion

Service members have a constitutional right to privacy, which pro-
tects their ability to engage in private consensual sodomy with another
adult. Currently, Article 125 does not allow any service member to legally
participate in sodomy of any type. Military courts suggest that married
service members may participate in oral or anal sodomy, although they
have not definitively ruled on theissue. Under equal protection principles,
unmarried individuals should share the same right to privacy that married
individuals enjoy. The fundamental right to privacy thus protects married
and unmarried individuals' ability to decide to and to engage in private
consensual sodomy with another adult.

The state, or in this case, the military, must show a compelling gov-
ernmental interest to restrict this right to privacy. Regulating sodomy
serves no governmental interest, let alone a compelling one. Thus, either
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Congress should revise Article 125, or the Court of Appealsfor the Armed
Forces should declare unconstitutional that portion of Article 125, which
prohibits private consensual sodomy.



