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HOME SWEET HOME:  A PRACTICAL APPROACH TO 
DOMICILE

MAJOR WENDY P. DAKNIS1

There’s no place like home.2

I.  Introduction

“So, where are you from?”  For those who have traveled or moved
before, this is a common question.  It comes from the curious new neigh-
bor, the friendly waitress, or even the new Staff Judge Advocate.  It seems
relatively innocuous.  But to many military service members, this is the
question that makes them break out in a cold sweat, looking around for
somebody, anybody, to help them give the right answer.  For these unfor-
tunate individuals, there may be no right answer.  They might stammer out,
“Well, right now I’m living in Virginia.”  Perhaps they will name the con-
nection to the last place they lived before they joined the military:  “I’m
originally from North Carolina, but I haven’t actually lived there since
1986.”  For those whose parents were also in the military, the answer
becomes even more of a dilemma:  “Well, um, my dad was in the Army,
and I went to high school in Alexandria, Virginia, so I guess I call Virginia
home.”  

This question turns even more confusing when clients visit the Legal
Assistance office.  Both Legal Assistance attorneys and paralegals fre-
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quently ask the question, “Where are you a legal resident?” 3  Often, either
because they do not want to have to think about it or because they truly do
not know, soldiers will randomly choose a state to claim as their legal res-
idence.  What they do not realize, however, is that there are many legal
ramifications stemming from a person’s state of legal residence, or domi-
cile.   Consequently, it is crucial for soldiers to know where they are domi-
ciliaries.

Unlike many of their civilian counterparts, military service members
are in the unique position of having ties to many states.  These multiple
connections may make it difficult to determine which is the state of domi-
cile.  Additionally, they create various forums in which service members
can potentially establish a new domicile.  As a result, service members
should have a basic understanding of domicile, how one acquires a domi-
cile, and the consequences of that choice. 

 
This article is intended to help service members understand the fun-

damentals of domicile by defining domicile, explaining the acquisition of
domicile, and differentiating it from the other terms often connected with
domicile.  Furthermore, the article will help service members recognize the
multiple consequences that stem from domicile by discussing the impact
on judicial jurisdiction, choice of law, and governmental benefits and bur-
dens.  Finally, the article will provide service members with the necessary
tools to determine their current state of domicile, make an informed deci-
sion about selecting and acquiring a new domicile,4 and take the appropri-
ate steps required to change their domicile.  With this background, service
members should be less panicked when deciding which state to call
“home.”

3.  Common situations in which legal residence is important to a Legal Assistance
office include preparing powers of attorney, preparing tax returns, drafting wills, and coun-
seling on family law issues.

4.  Although this article discusses numerous consequences of domicile that service
members should consider, it focuses primarily on financial consequences, to include state
individual income tax, in-state tuition consequences, and the Alaska Permanent Fund Div-
idend.
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II.  The Basics

There are numerous terms associated with domicile—many of which
are frequently misunderstood or misinterpreted.  Terms such as domicile,
residence, legal residence, and home of record all have different meanings
and connotations.  Sorting through these terms, their definitions, and
requirements is the first step on the path to choosing a state of domicile.  

A.  Domicile

Domicile refers to “a person’s true, fixed, principal, and permanent
home, to which that person intends to return and remain even though cur-
rently residing elsewhere.”5  A person’s domicile establishes a legal con-
nection to that particular place and ties that person to the legal system of
that territory.6  Domicile arises in three different ways:  (1) by birth (domi-
cile of origin); (2) by the extent of a person’s connections to a certain place
(domicile of choice); or (3) by law (domicile by operation of law).7   

 

1.  Domicile of Origin

Every person acquires a domicile at birth, known as the domicile of
origin, or natural domicile.8  The domicile of origin is based not on the
place of birth, but on the domicile of a child’s parents at the time of his
birth.9  This domicile continues to be applicable until the parents select a
new domicile (if the child is a minor) or until the adult child acquires a
domicile of choice.10    

5.  BLACK’S LAW DICTIONARY 501 (7th ed. 1999); accord Gilbert v. David, 235 U.S.
561, 569 (1915) (citing Price v. Price, 27 A. 291, 292  (Pa. 1893)).

6.  Williamson v. Osenton, 232 U.S. 619, 625 (1914) (citing Bergner & Engel Brew-
ing Co. v. Dreyfus, 172 Mass. 154, 157 (1898)).

7.  Adams v. Smith (In re Estate of Jones), 182 N.W. 227, 228 (Iowa 1921) (provid-
ing a framework for understanding and determining domicile).

8.  BLACK’S LAW DICTIONARY 501 (7th ed. 1999).
9.  Prentiss v. Barton, 19 F. Cas. 1276, 1277 (C.C.D. Va. 1819) (No. 11,384).  If the

parents have different domiciles and the child is legitimate, it will have the domicile of its
father.  If the child is born after the death of its father or is illegitimate, it will have the domi-
cile of its mother.  RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 14 (1971) [hereinafter
RESTATEMENT].
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2.  Domicile of Choice

Domicile of choice is the place that a person chooses for himself to
replace a previous domicile.11  Because acquiring a domicile of choice
requires the mental capacity to make a legal decision, only adults may
make this choice.12  Consequently, minors are presumed to have the same
domicile as their parents.13

To acquire a domicile of choice, a person must be physically present
at a place and must have the intention to make a permanent home there.14

A person cannot acquire a domicile without meeting both of these require-
ments.15  Furthermore, physical presence and intention to remain must
exist at the same time.16  

Traditionally, physical presence has been interpreted to mean actual
residence in that place.17  Even so, the length of time that a person must
spend at that place is not settled—it may be a considerable length of time
or only a moment.18  In fact, there is no requirement to actually establish a
home there, as long as the intent is to make one’s permanent abode in that
place.19  Nevertheless, a person rarely forms enough connections to a place

10.  Mississippi Band of Choctaw Indians v. Holyfield, 490 U.S. 30, 48 (1989);
Prentiss, 19 F. Cas. at 1277 (“[B]y the general laws of the civilized world, the domicil of
the parents at the time of birth, or what is termed the ‘domicil of origin,’ constitutes the
domicil of an infant, and continues, until abandoned, or until the acquisition of a new domi-
cil, in a different place.”).

11.  Adams, 182 N.W. at 228.
12.  RESTATEMENT, supra note 9, § 15.
13.  Mississippi Band of Choctaw Indians, 490 U.S. at 48; RESTATEMENT, supra note

9, § 22.
14.  Mississippi Band of Choctaw Indians, 490 U.S. at 48; Gilbert v. David, 235 U.S.

561, 569 (1915); Prentiss, 19 F. Cas. at 1277; Price v. Price, 27 A. 291, 293 (Pa. 1893);
RESTATEMENT, supra note 9, § 15.

15.  RESTATEMENT, supra note 9, § 15.
16.  Id.
17.  See Texas v. Florida, 306 U.S. 398, 424 (1939) (citing BEALE, Conflict of Laws

§ 15.2); White v. Tennant, 8 S.E. 596, 597 (W. Va. 1888) (citing WHARTON, Conflict of Laws
§ 21).

18.  White, 8 S.E. at 597; RESTATEMENT, supra note 9, § 16 cmt. b.
19.  White, 8 S.E. at 597; RESTATEMENT, supra note 9, § 16.
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to acquire a domicile without actually residing there or spending some
amount of time there.20

The more scrutinized factor in acquiring domicile is a person’s intent
to make a place his permanent home.21  Courts and scholars agree that a
person’s domicile is not lost until he establishes a new one.22  Accordingly,
a person bears the burden of proof to show that he has acquired a new
domicile.23  In determining where domicile exists, courts will look to “all
the circumstances of [a person’s] life” for “indicat[ions] that his real atti-
tude and intention with respect to his residence [in a place] were to make
it his principal home or abiding place to the exclusion of others.”24

Specific evidence considered by the courts to show intent includes
formal declarations, informal declarations, and acts by a person.25  Formal
declarations, such as affidavits, stating one’s intent to establish domicile in
a place often are not enough, by themselves, to show the requisite intent.26

Informal declarations made to friends and acquaintances expressing a love
for a place or a desire to make a home there carry more weight, as they are
usually made without consideration of legal ramifications.27  A person’s
actions—how he lives his life and where he establishes the most connec-
tions—are the most convincing evidence of his intent to establish domicile
in a particular place.28

20.  RESTATEMENT, supra note 9, § 16 cmt. b.
21.  Id. at Special Note on Evidence for Establishment of a Domicil of Choice.
22.  Von Dunser v. Aronoff, 915 F.2d 1071, 1072 (6th Cir. 1990); Adams v. Smith (In

re Estate of Jones), 182 N.W. 227, 230 (Iowa 1921); RESTATEMENT, supra note 9, § 19.
23.  RESTATEMENT, supra note 9, § 19 cmt. c.
24.  Texas v. Florida, 306 U.S. 398, 425 (1939).
25.  RESTATEMENT, supra note 9, at Special Note on Evidence for Establishment of a

Domicil of Choice.
26.  Id.; see, e.g., Texas, 306 U.S. at 425 ( “[W]hile one’s statements may supply evi-

dence of the intention requisite to establish domicile at a given place of residence, they can-
not supply the fact of residence there and they are of slight weight when they conflict with
the fact.”).

27.  RESTATEMENT, supra note 9, at Special Note on Evidence for Establishment of a
Domicil of Choice; see, e.g., Texas, 306 U.S. at 425 (placing greater weight on a deceased’s
prior statements to friends than on his statements to tax assessors).

28.  RESTATEMENT, supra note 9, at Special Note on Evidence for Establishment of a
Domicil of Choice.
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The types of activities that show intent are frequently those that are
associated with everyday living.  For example, the Supreme Court in Texas
v. Florida paid particular attention to the large size of a decedent’s home
in a particular state, as well as his furnishing that home with family heir-
looms, centering his activities associated with his interests in that state, and
spending the majority of his time in that state.29  Other activities consid-
ered by common law courts include where a person works, where he votes,
where he belongs to a church, where he banks, and where he pays taxes.30

Based on this common law background for examining intent, many states
have codified the definition of domicile and the activities that are consid-
ered to show intent to make a place one’s permanent home.31  Common
elements of these statutory definitions include where a person owns a
house, keeps his personal property, houses his family, works, conducts
business, votes, pays taxes, and registers his motor vehicle.32  Some states
have taken these elements to the extreme, creating a formulaic approach to
demonstrating intent that requires individuals to complete at least a portion
of the following tasks: purchasing a residence in the state, registering to
vote, registering an automobile, maintaining a driver’s license, maintain-
ing a checking, savings, or safety deposit box, having a will or other legal
documents on file in the state that indicate residence in the state, having
membership in professional organizations in the state, and establishing a
business in the state.33  Although courts, statutes, and other state agencies
typically consider similar activities to demonstrate intent, each case should
be considered individually based on all the relevant circumstances.34

For service members, the statutory definitions of domicile may be dis-
concerting.  After all, service members frequently change homes pursuant
to assignment orders.  At each new location, they may purchase or rent a
home, maintain their personal property, house their family, work, and
attend a church.  They are physically located in a new state and have
accomplished many of the activities that demonstrate intent to remain per-
manently.  Nonetheless, service members do not automatically gain a new
domicile each time they move, nor are they subject to the legal conse-
quences of association with that state.

29.  Texas, 306 U.S. at 426.
30.  RESTATEMENT, supra note 9, at Special Note on Evidence for Establishment of a

Domicile of Choice; see, e.g., District of Columbia v. Murphy, 314 U.S. 441, 447-8 (1941)
(applying these elements to determine domicile for tax purposes).

31.  See, e.g., ALASKA ADMIN. CODE tit. 15, § 23.173 (2003); MICH. ADMIN. CODE R.
206.5 (2001); VA. CODE ANN. § 24.2-101 (Michie 2003). 

32.  See ALASKA ADMIN. CODE tit. 15, § 23.173 (2003); MICH. ADMIN. CODE R. 206.5
(2001); VA. CODE ANN. § 24.2-101 (2003).
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As with any other person, a service member maintains his domicile
until he acquires a new one by showing his intent to make a place his new
permanent home.35  The Soldiers’ and Sailors’ Civil Relief Act of 194036

(SSCRA) ensures that service members are protected from acquiring a new
domicile against their will for at least some purposes.37  The SSCRA spe-
cifically provides that for the purposes of taxation, service members do not
lose their domicile or acquire a new one if they are in a state solely because

33.  See, e.g., TEXAS HIGHER EDUCATION COORDINATING BOARD, RULES AND REGULA-
TIONS: DETERMINING RESIDENCE STATUS (2001), available at http://www.collegefortex-
ans.com/additional/ (last visited Dec. 2, 2003).  One of the many formulas used by Texas
schools to determine domicile applies specifically to service members.  The pertinent text
provides:

A member of the U.S. Armed Forces whose state of record is not Texas
may change his/her residency to Texas if he/she does the following
things at least 12 months prior to the member’s enrollment:

(I)  is assigned to duty in Texas at least 12 consecutive months, during
which the member files proper documentation with the military to
change his/her permanent residence to Texas, and
(II) meets four of the 8 conditions listed below for the 12 months prior to
enrollment:

(III)   purchase a residence in Texas and claim it as a homestead;
(IV)   register to vote in Texas;
(V)    register an automobile in Texas;
(VI)   maintain a Texas driver’s license;
(VII)  maintain checking, savings or safety deposit box in Texas;
(VIII) have a will or other legal documents on file in Texas that indi-

cate residence in Texas;
(IX)   have a membership in professional organizations or other state

organizations; and/or establish a business in Texas;
(X) establish a business in Texas.

Id.
34.  Murphy, 314 U.S. at 458.  The court rejects a set approach, stating:

Our mention of these considerations as being relevant must not be taken
as an indication of the relative weights to be attached to them, as an
implied negation of the relevance of others, or as an effort to suggest a
formula to handle all cases that may arise, or the possibility of devising
one.

Id.
35.  Von Dunser v. Aronoff, 915 F.2d 1071, 1072 (6th Cir. 1990); Adams v. Smith (In

re Estate of Jones), 182 N.W. 227, 230 (Iowa 1921); RESTATEMENT, supra note 9, § 19.
36.  50 U.S.C. App. § 574 (2003).
37.  Id.



56 MILITARY LAW REVIEW [Vol. 177

of compliance with military orders.38  Although the SSCRA applies to
domicile for all types of taxation, to include income tax and personal prop-
erty tax, it does not apply to domicile for other purposes.39  For other pur-
poses, service members must look to the applicable state statutes and
general common law concerning domicile.  In most cases, however, states
recognize the unique status of military members and respect their choice
of domicile.40

After experiencing life in a variety of states, many service members
choose to acquire a domicile of choice in a state in which they are sta-
tioned.  Because a person may only have one domicile,41 this choice will
force them to abandon their original domicile, whether acquired by origin
or choice.  Once a new domicile is acquired, it will then continue as the ser-
vice member’s domicile until he acquires a new one.

3.  Domicile by Operation of Law

Finally, domicile by operation of law refers to those circumstances in
which the law declares an individual’s domicile, ignoring his intent and
any actions he may have taken to select a domicile.42  One example of a

38.  Id.  The pertinent portion of the statute states:

For the purposes of taxation of any person, or of his personal property,
income, or gross income, by any State, Territory, possession, or political
subdivision of any of the foregoing, or by the District of Columbia, such
person shall not be deemed to have lost a residence or domicile in any
State, Territory, possession, or political subdivision of any of the forego-
ing, or in the District of Columbia, solely by reason of being absent
therefrom in compliance with military or naval orders, or to have
acquired a residence or domicile in, or to have become a resident in or a
resident of, any other  State, Territory, possession, or political subdivi-
sion of any of the foregoing, or the District of Columbia, while, and
solely by reason of being, so absent.

Id.
39.  Id.  
40.  See, e.g., ALASKA STAT. § 15.05.020(1) (Michie 2003) (“A person may not be

considered to have gained a residence solely by reason of presence . . . while in the . . . mil-
itary service of . . . the United States . . . .”); CAL. ELEC. CODE § 2025 (2003) (“A person
does not gain or lose a domicile solely by reason of his or her presence or absence from a
place while employed in the service of the United States. . . .”).

41. RESTATEMENT, supra note 9, § 11(2) (“Every person has a domicil at all times and,
at least for the same purpose, no person has more than one domicil at a time.”).
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person acquiring domicile by operation of law is when a minor child, who
is unqualified to choose a domicile of his own, acquires the domicile of his
parent.43 Another example of this type of domicile arises from the common
law rule that a wife automatically assumes her husband’s domicile.44

Although several states still apply this rule,45 the majority of jurisdictions
have abandoned the concept.46  Consequently, there are very few cases in
which domicile is acquired by operation of law, instead of by choice.

B.  Residence

People frequently associate and confuse the term “residence” with
“domicile.”  Residence ordinarily means the place where a person physi-
cally lives.47  It differs from domicile in that although it requires physical
presence in a place, it does not require the intent to make a permanent
home at that place.48  Consequently, a person may have multiple residences
at one time, while only having one domicile.49

Legally, “the words ‘domicile’ and ‘residence’ are not always synon-
ymous at law, nor are they convertible terms.”50  Nevertheless, many state
statutes confusingly use the terms “residence” and “domicile” inter-
changeably, such that “residence” takes on the meaning of “domicile.”51

42.  Adams v. Smith (In re Estate of Jones), 182 N.W. 227, 228-9 (Iowa 1921).
43.  Id. at 229.
44.  Id.
45.  Major Mary Hostetter, TJAGSA Practice Note:  Legal Assistance Items, ARMY

LAW., Jan. 1993, at 41 (citing 23 ILL. COMP. STAT. ch. 23, para. 2-10 (West 1992), amended
by 305 ILL. COMP. STAT. ANN. 5/2-10 (West 2003)).

46.  Id. at 42; RESTATEMENT, supra note 9, § 21 cmt. a.
47.  BLACK’S LAW DICTIONARY 1310 (7th ed. 1999).
48.  Id.
49.  Adams, 182 N.W. at 228; BLACK’S LAW DICTIONARY 1310 (7th ed. 1999).  For

example, a retired married couple that has a permanent home in New York, but spends the
winters in a temporary home in Florida, may have a residence in both New York and Flor-
ida, but a domicile in only New York. 

50.  Adams, 182 N.W. at 228.
51.  See, e.g., N.C. GEN. STAT. § 116-143.1 (2003) (“A . . . ‘resident’ is a person who

qualifies as a domiciliary of North Carolina”); TEX. EDUC. CODE § 54.052 (2003) (“In this
subchapter, ‘residence’ means ‘domicile.’”); TEX. ELEC. CODE § 1.015 (2003) (“In this code,
‘residence’ means domicile, that is, one’s home and fixed place of habitation to which one
intends to return after any temporary absence.”); VA. CODE ANN. § 24.2-101 (Michie 2003)
(“‘Residence’ . . . means and requires both domicile and a place of abode.”).
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While some of these statutes provide definitions that make their intent
clear, explaining, for example, that “residence” means “domicile,”52 others
offer no guidance concerning their use of the term “residence.”  In the lat-
ter case, state courts have been forced to decide what the statute actually
means when it refers to a “resident” or “residence.”

When determining the meaning of “residence” for a particular statute,
nearly all state courts base their interpretation on the intent of the statute.53

For example, in motor vehicle statutes that have special service of process
provisions for nonresidents who are involved in automobile accidents,
both state and federal courts base their analysis on the statute’s purpose of
creating a means for serving summons on “transient motorists or nonresi-
dents who are only temporarily within the state.”54  Despite their reliance
on the same analysis of nearly identical statutes, courts reach different con-
clusions as to the intended meaning of “residence.”  The District Court of
Maryland found in Suit v. Shailer that residence did not equate to domi-
cile,55 while the Court of Appeal of California decided in Briggs v. Supe-
rior Court of Alameda County that residence meant more than just
temporary presence in the state.56  Although these two findings are not dia-
metrically opposed, they do not help to create a uniform definition for res-
idence, even as used in this particular type of statute.  Courts recognize this
weakness, calling the term “residence” a “slippery eel” whose definition

52.  See, e.g., TEX. EDUC. CODE § 54.052 (2003) (“In this subchapter, ‘residence’
means ‘domicile.’”).

53.  See, e.g., Briggs v. Superior Court of Alameda County, 183 P.2d 758, 762 (Cal.
Dist. Ct. App. 1947) (“To determine [residence’s] meaning, it is necessary to consider the
purpose of the act.”); State v. Tustin, 322 S.W.2d 179, 181 (Mo. Ct. App. 1959) (“The
meaning of the word ‘resident’ depends upon the purpose in the law where the word is
employed.”); Cincinnati, H. & D. R.R. Co. v. Ives, 3 N.Y.S. 895, 896 (N.Y. 1889) (“‘Resi-
dence’ is the favorite term employed in statutes to express the connection between person
and place; its exact significance being left to construction, to be determined from the con-
text, and the apparent object sought to be attained.”) (citing Bell v. Pierce, 51 N.Y. 12 (N.Y.
1872)).

54.  Suit v. Shailer, 18 F. Supp. 568, 571 (D. Md. 1937); accord Briggs, 183 P.2d at
762.

55.  Suit, 18 F. Supp. at 571 (“Looking at the [statute’s] evident purpose . . . and the
mischief to be remedied, it seems apparent that [equating residence to domicile] puts an
artificial and strained construction upon the term ‘nonresident’ which, for all practical pur-
poses in relation to the subject matter, is far removed from actualities.”).

56.  Briggs, 183 P.2d. at 758 (holding that a couple who moved all of their belongings
to California and lived in the state for six weeks were nonresidents for purposes of the stat-
ute).  “No one would contend that under the Vehicle Code the mere presence of a defendant
in the state constitutes him a resident.”  Id. at 762.
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will “wriggle out of our hands when used in another context or in a differ-
ent sense.”57

Despite the apparent confusion created by different interpretations of
“residence,” a few courts choose not to rely on the purpose of a statute
when defining the term.  For example, the Court of Appeals of Washington
in State v. Pray based its interpretation of “residence” as it related to a sex
offender registration statute on nothing more than the definition in the dic-
tionary.58  Similarly, the Supreme Court of Michigan in Bingham v. Amer-
ican Screw Products Company relied on its previous definition of
“residence” in an unrelated case to interpret the meaning of “residence” in
an employment security act.59  The court stated that since the statute did
not define “residence,” it was required to apply the definition from an 1898
case.60  Although the court ultimately also considered the intent of the stat-
ute, this consideration was secondary to the court’s application of what it
deemed to be an established, unchanging definition.61 

No matter what types of analysis courts use to interpret “residence,”
the term has clearly developed different meanings for different purposes.62

In an effort to provide some consistency, the Restatement (Second) of the
Conflict of Laws offers the following rules for interpreting “residence”
within a statute for specific purposes:  (1) for judicial jurisdiction, voting,
eligibility to hold office, exemptions from the claims of creditors, liability
for inheritance and poll taxes, and certain personal property taxes, resi-
dence has the same meaning as domicile; (2) for divorce and homestead
exemption laws, residence refers to a domicile where a person actually
lives; and (3) for income taxation, attachment, school privileges and con-
structive service on nonresident motorists, residence actually means resi-
dence (where a person lives).63  States generally adhere to these

57.  Tustin, 322 S.W.2d at 180.
58.  State v. Pray, 980 P.2d 240, 242 (Wash. Ct. App. 1999).  In analyzing the mean-

ing of “residence,” the court stated that “[i]n the absence of a specific statutory definition,
words in a statute are given their ordinary meaning.  A non-technical word may be given
its dictionary meaning.”  Id.

59.  Bingham v. American Screw Prods. Co., 248 N.W.2d 537 (Mich. 1976).
60.  Id. at 546.
61.  Id.
62.  Suit v. Shailer, 18 F. Supp. 568, 571 (D. Md. 1937) (“The meaning of the word

‘resident’ varies with the context and subject matter.  When used in connection with the
exercise of political rights it may have a different connotation from that given where it is
used to determine property rights.”).  

63.  RESTATEMENT, supra note 9, § 11 cmt. k.
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interpretational rules.64  Nonetheless, because the meaning of “residence”
has become so ambiguous, it must be evaluated in each case.65  

Adding to the confusion between residence and domicile is the term
“legal residence.”  For all purposes, legal residence is synonymous with
domicile.66  Consequently, legal residence requires both physical presence
and the intent to remain permanently.67

C.  Home of Record

Unlike domicile and residence, “home of record” is a military-spe-
cific term that does not carry with it any legal ramifications.68  Home of
record is used solely to determine the distance for which the Army will pay
to move service members and their belongings when they separate from
military service.69  Home of record is based on the place where the service
member entered the Army; it is unrelated to the service member’s domicile
or residence.70  Essentially, then, home of record is a misnomer, since it has
absolutely nothing to do with the service member’s home.  Although a ser-
vice member’s home of record has no independent legal significance,

64.  See, e.g., ALASKA STAT. § 15.05.020 (Michie 2003) (a state voting statute that
equates residence to domicile); HAW. REV. STAT. § 235-1 (2002) (a state income tax statute
that defines resident as anyone who is in the state for more than two hundred days of the
taxable year); TEX. FAM. CODE § 6.301 (2002) (a state divorce statute that requires both
domicile and present residence in the state).

65.  RESTATEMENT, supra note 9, § 11.
66.  BLACK’S LAW DICTIONARY 907 (7th ed. 1999).
67.  See Mississippi Band of Choctaw Indians v. Holyfield, 490 U.S. 30, 48 (1989);

Gilbert v. David, 235 U.S. 561, 569 (1915); Prentiss v. Barton, 19 F. Cas. 1276, 1277
(C.C.D. Va. 1819) (No. 11,384); Price v. Price, 27 A. 291, 293 (Pa. 1893); RESTATEMENT,
supra note 9, § 15. 

68.  Legal Assistance Policy Division, U.S. Army’s Judge Advocate General’s Corps,
Domicile—Questions & Answers (last visited Dec. 2, 2003), at http://www.jagc-
net.army.mil/Legal.

69.  Id.; I JOINT FED. TRAVEL REGS. PU5125A (1 Aug. 2001); U.S. DEP’T OF ARMY, REG.
55-71, TRANSPORTATION OF PERSONAL PROPERTY AND RELATED SERVICES glossary (15 Sept.
1984).

70.  Id.
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many states rely on military home of record when determining residence
for individual income tax purposes.71  This erroneous reliance on military
home of record to create potential tax liabilities is yet another reason why
it is important for service members to clearly establish domicile in the state
of their choice.

III.  Consequences of Domicile 

Understanding the difference between domicile, residence, and home
of record is the first step in determining, selecting, and acquiring domicile.
The second step is recognizing the many consequences of domicile.  Aside
from determining where he calls home, a person’s domicile impacts his life
in three significant ways:  (1) judicial jurisdiction; (2) choice of law; and
(3) governmental benefits and burdens.72  

A.  Judicial Jurisdiction

By establishing domicile in a state, a person subjects himself to the
judicial jurisdiction of that state.73  A domiciliary is subject to this jurisdic-
tion at all times, whether present in the state or not, such that the courts
may issue personal judgments against him.74  Additionally, the state of
domicile determines where the courts have jurisdiction for a person to ini-

71.  See, e.g., IDAHO DEP’T OF ADMIN., ADMIN. RULES § 35.01.01, R.032 (2002) (“The
domicile of a qualified service member is presumed to be that member’s military home of
record . . .”); Iowa Dep’t of Revenue and Finance, Iowa Withholding and Income Taxes for
Military personnel, at http://www.state.ia.us/tax/educate/78583.html (“[a] military person
is an Iowa resident if . . . Iowa is declared as his or her Military Home of Record.”) (last
visited Dec. 2, 2003); Connecticut Dep’t of Revenue Services, Overview of Connecticut
Income Tax ,  at   h t tp: / /www.dr s . s ta te .c t .us / taxass is tance/ Indvtxpg/over -
view.html#FILREQ5 (last visited Sept. 21, 2003) (stating incorrectly that “[p]ersons in the
armed forces can only be taxed on their military income in the state of their domicile or
home of record, regardless of where they are stationed”) (emphasis added).

72.  RESTATEMENT, supra note 9, § 11 cmt. c.
73.  Id.  
74.  Id.  
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tiate a legal action.75  The legal bonds that are created by acquiring domi-
cile remain until a new domicile is acquired.76

75.  Id.  For service members, issues of judicial jurisdiction most often arise when
filing an action for divorce. (In 2001, Army Legal Assistance Offices assisted over 29,000
clients with divorce issues.  Legal Assistance Policy Division, Office of the Judge Advocate
General, 2001 Client Information Services Report (generated 1/19/2002).  This amounts to
seventeen percent of all legal assistance clients.  Id.)  The state where at least one of the
spouses is domiciled at the time of suit may terminate a marriage, issue a decree of judicial
separation, and grant an annulment.  RESTATEMENT, supra note 9, § 11 cmt. c.  Most states
will require a period of residence before a petition for divorce may be filed.   See, e.g., N.C.
GEN. STAT. § 50-6 (2003) (requiring either plaintiff or defendant to reside in the state for a
period of six months prior to dissolution of the marriage); TEX. FAM. CODE § 6.301 (2003)
(requiring either the petitioner or the respondent to have been a domiciliary for at least six
months prior to the suit being filed); VA. CODE ANN. § 20-97 (Michie 2003) (requiring at
least one of the parties to have been an “actual bona fide resident” for at least six months
prior to suit).  Many states, including Georgia, Texas, and Virginia, have special provisions
for service members, requiring only that a service member be stationed at a military instal-
lation in the state for a period of time before filing suit for dissolution of a marriage.  GA.
CODE ANN. § 19-5-2 (2002) (permitting a service member to bring suit after one year resi-
dence is on a military installation in the state); TEX. FAM. CODE § 6.304 (2003) (permitting
a service member to file suit after being stationed at a military installation in the state for
six months); VA. CODE ANN. § 20-97 (Michie 2003) (permitting a service member to file for
divorce after being stationed at a military installation in the state for six months).  As a
result, service members wishing to file for divorce should usually do so not in the state of
their domicile, but instead in the state in which they currently reside.

76.  See Von Dunser v. Aronoff, 915 F.2d 1071, 1072 (6th Cir. 1990); Adams v. Smith
(In re Estate of Jones), 182 N.W. 227, 230 (Iowa 1921); RESTATEMENT, supra note 9, § 19.
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B.  Choice of Law

A person’s domicile also determines which state’s law will be applied
to legal matters concerning personal status, such as validity of a mar-
riage,77 legitimacy of a child, and distribution of property at death.78  In
these types of cases, where the local law of a person's domicile governs an
issue, the state that is deciding which law to apply will make the determi-
nation of domicile based on its own rules.79 

C.  Governmental Benefits and Burdens

Service members who have limited contact with the judiciary will be
most concerned about the domiciliary consequence of the benefits and bur-
dens imposed by the state of domicile, since they impact each and every
citizen.  For example, a state permits its domiciliaries to vote80 and hold
public office.81  It also provides education and support to its domicili-
aries.82  On the other hand, a state may also subject its residents to forms

77.  For example, in cases where relatives marry, states in which the spouses were
domiciled prior to their marriage and to which they return after the marriage may apply
their own laws to determine the validity of the marriage even if the persons were married
outside the state.  RESTATEMENT, supra note 9, § 283 cmt. c.

78.  RESTATEMENT, supra note 9, § 11 cmt. c.  For example, where a person is domi-
ciled may determine the choice of law that affects service members particularly in the area
of decedents’ estates.  (In 2001, Army Legal Assistance Offices assisted over 36,500 clients
with wills.  Legal Assistance Policy Division, Office of the Judge Advocate General, 2001
Client Information Services Report (generated 1/19/2002).  This amounts to twenty-two
percent of all legal assistance clients.  Id.)  Domicile can impact the validity of a service
member’s will, succession of personal property, and appointment of a personal representa-
tive and guardian.  RESTATEMENT, supra note 9, § 11 cmt. c.  The law of the state of domicile
at the time of death governs intestate distribution of personal property.  Id.   Likewise, the
elective share to which a spouse is entitled is tied to the state of domicile.  ALASKA STAT. §
13.12.202 (Michie 2003) (“The surviving spouse of a decedent who dies domiciled in this
state has a right of election . . .”).  Because the amount of the elective share varies from state
to state, service members who wish to disinherit their spouses will be greatly affected by
their state of domicile.  See id. (providing an elective share equal to one-third the estate);
N.C. GEN. STAT. § 30-3.1 (2003) (providing an elective share of up to one-half of the estate).
Additionally, some states have provisions permitting only residents of the state to serve as
a personal representative or guardian.  See, e.g., N.C. GEN. STAT. § 35A-1213 (2003) (“An
individual appointed as general guardian or guardian of the estate must be a resident of the
State of North Carolina.”); TENN. CODE ANN. § 30-1-116 (2003) (“No nonresident person,
bank or trust company may be appointed as the personal representative of an estate of a
decedent . . .”).  This type of potential restriction is one more way in which the conse-
quences of domicile can have a serious impact on service members.

79.  RESTATEMENT, supra note 9, § 11 cmt. c.
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of personal taxation.83  Because many of these benefits and burdens have
a financial impact, service members will experience this effect of their
domicile both in the short and long terms.  The following financial conse-
quences are likely to have the greatest significance for service members.

1.  Tax

A state may impose a variety of personal taxes on its domiciliaries, to
include both individual income tax and personal property tax.84  Further-
more, states may impose taxes on its residents who are not domiciliaries
for other purposes.85  Nevertheless, under the provisions of the SSCRA,
service members may only be taxed in their state of domicile and not in the
state in which they are working and living pursuant to military orders.86

Spouses and dependents, on the other hand, are not covered by the SSCRA

80.  See Gilbert Veldhuyzen & Samuel F. Wright, Domicile of Military Personnel for
Voting and Taxation, ARMY LAW., Sept. 1992, at 15-20 (containing an in-depth discussion
of the interrelationship between voting, domicile, and taxation).  Domicile (commonly
referred to as “residence” in most election codes) for voting purposes is determined by fol-
lowing common law rules.  Id.; TEX. ELEC. CODE § 1.015 (2003) (“Residence shall be deter-
mined in accordance with the common-law rules, as enunciated by the courts of this state,
except as otherwise provided by this code.”); VA. CODE ANN. § 24.2-101 (Michie 2003)
(listing common law factors as considerations for determining domicile).  For service mem-
bers, many election codes indicate that domicile is neither gained nor lost based on assign-
ment under military orders.  See, e.g., ALASKA STAT. § 15.05.020 (Michie 2003) (“A person
may not be considered to have gained a residence solely by reason of presence nor may a
person lose it solely by reason of absence while in the . . . military service of . . . the United
States . . .”); CAL. ELEC. CODE § 2025 (2003) (“A person does not gain or lose a domicile
solely by reason of his or her presence or absence from a place while employed in the ser-
vice of the United States.”).

81.  RESTATEMENT, supra note 9, § 11 cmt. c.
82.  Id. 
83.  Id. 
84.  Id.  Property tax is established by municipal governments to generate revenue

and is not a state-imposed burden.  Legal Information Institute, Property Tax:  An Overview,
at http://www.law.cornell.edu/topics/property-tax.html (last visited Sept. 21, 2003).  Tax-
able personal property usually consists of motor vehicles, to include motorcycles and
trucks, trailers, campers, mobile homes, boats, airplanes and business personal property.
Cumberland County, North Carolina, General Tax Information, at http://mainfr.co.cumber-
land.nc.us/oasgrinf.htm (last visited Sept. 21, 2003); Loudon County, Virginia, Personal
Property Tax Questions and Answers, at http://www.loudoun.gov/cor/ppt.htm (last visited
Sept. 21, 2003) [hereinafter Loudon County].

85.  See, e.g., DEL. CODE ANN. tit. 30, § 1103 (2003) (“A resident individual of this
State means an individual . . . [w]ho maintains a place of abode in this State and spends in
the aggregate more than 183 days of the taxable year in this State.”)

86.  50 U.S.C. app. § 574 (2003).



2003]  PRACTICAL APPROACH TO DOMICILE 65

for this purpose,87 and would be required to pay state income tax if they
earn wages or other income in the state.

The SSCRA-imposed exemption from taxation applies to both
income and personal property taxes; consequently, military members who
do not maintain a domicile in the location to which they are assigned are
not responsible for personal property tax.88  As with income tax, spouses
and dependents would be required to pay local personal property tax .89  In
many locations, if the property is titled jointly, the military member will be
liable for local personal property tax.90  A service member’s ultimate lia-
bility to a state for both income and personal property tax must be evalu-
ated on an individual basis.

 

2.  In-State Tuition Rates

As opposed to the burden of income tax, a benefit of domicile is that
states with public colleges and universities charge lower tuition rates for
students who are domiciliaries or residents of that state.91  Whether using
the term domicile or residence, most state statutes base eligibility for in-
state tuition on the common law requirements for domicile of physical
presence and intent to make the state a permanent home.92  Additionally,
the statutes recognize that many prospective students are minors who share
the domicile of their parents and provide that students in this situation
(generally referred to as “dependent”)93 share the residence of the parent
with whom they live.94  Some states also permit a dependent child whose

87. See Virginia Dep’t of Taxation, Residency Status, at http://www.tax.state.va.us/
site.cfm?alias=ResidencyStatus#MILITARY (last modified Feb. 13, 2003) (“The tax
exemption provided for members of the armed forces does not apply to spouses and other
family members.”).

88.  Id.
89.  See Loudon County, supra note 84.

90.  See, e.g., id. (“If the vehicle is titled jointly with a nonmilitary person, you will
be liable for both the regular vehicle decal fee and personal property tax in Loudon County
if the same tax is not paid to the registered owner’s legal domicile.”)

91.  See infra App. A.
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parents are divorced, separated, or otherwise living apart to claim resi-
dence in the state if either parent is a domiciliary of the state.95 

As with all other benefits of domicile, the burden of establishing
domicile in a state for in-state tuition purposes rests on the student.96

When evaluating eligibility for in-state tuition, states consider the usual
common law factors of domiciliary intent, to include:

continuous residence for at least one year prior to the date of
alleged entitlement, state to which income taxes are filed or paid,
driver’s license, motor vehicle registration, voter registration,
employment, property ownership, sources of financial support,
military records, a written offer and acceptance of employment

92.  See, e.g., FLA. STAT. § 1009.21 (2002) (requiring a resident to “[e]stablish that his
or her presence in the State currently is, and during the requisite 12-month qualifying period
was, for purposes of maintaining a bona fide domicile rather than of maintaining a mere
temporary residence . . .”); TEXAS EDUC. CODE § 54.052 (2003) (“‘Residence’ means ‘domi-
cile.’”); UTAH CODE ANN. § 53B-8-102 (2003) (“The meaning of ‘resident student’ is deter-
mined by reference to the general law on the subject of domicile . . .”); VA. CODE ANN. § 23-
7.4 (Michie 2003) (“‘Domicile’ means the present, fixed home of an individual to which he
returns following temporary absences and at which he intends to stay indefinitely.”); N.C.
GEN. STAT. § 116-143.1 (2003) (using the same language as the Florida code regarding bona
fide domicile).

93.  See, e.g., FLA. STAT. § 1009.21 (2002) (using the term ‘dependent child’); TEX.
EDUC. CODE § 54.052 (2003) (using the term ‘dependent’); VA. CODE ANN. § 23-7.4 (Michie
2003) (using the term ‘dependent student’).

94.  See, e.g., CAL. EDUC. CODE § 68062 (2003) (“The residence of the parent with
whom an unmarried minor child maintains his or her place of abode is the residence of the
unmarried minor child.”).

95.  See, e.g., FLA. STAT. § 1009.21 (2002).  The Florida statute provides the follow-
ing:

The legal residence of a dependent child whose parents are divorced,
separated, or otherwise living apart will be deemed to be this state if
either parent is a legal resident of this state, regardless of which parent is
entitled to claim, and does in fact claim, the minor as a dependent pursu-
ant to federal individual income tax provisions.

Id.
96.  See FLA. STAT. § 1009.21 (2002); N.C. GEN. STAT. § 116-143.1 (2003); Office of

Academic Records and University Registrar, The University of Alabama, Residency, at
http://registrar.ua.edu/residency.html (last visited Dec. 2, 2003) [hereinafter Office of Aca-
demic Records and University Registrar, The University of Alabama].
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following graduation, and any other social or economic relation-
ships with the Commonwealth and other jurisdictions.97

States also place great weight on other factors specific to residence status
for tuition purposes, such as where the student graduated high school and
earned his high school diploma or its equivalent.98  Ultimately, states may
require prospective students to overcome the presumption of nonresident
status by submitting evidence of connection to the state in the form of a
notarized personal statement and supporting documentation.99

Many state statutes include provisions to frustrate attempts to bypass
domicile requirements.  For example, the Texas Education Code addresses
otherwise nonresident students who become wards of residents of Texas or
are adopted by residents of Texas “under circumstances indicating that the
guardianship or adoption was for the purpose of obtaining status as a resi-
dent student.”100  Likewise, the Florida and North Carolina Education

97.  VA. CODE ANN. § 23-7.4 (Michie 2003).
98.  See, e.g., TEX. EDUC. CODE § 54.052 (2003).  The relevant portion of the code

states:

Notwithstanding any other provision of this subchapter, an individual
shall be classified as a Texas resident until the individual establishes a
residence outside this state if the individual resided with the individual’s
parent, guardian, or conservator while attending a public or private high
school in this state and:

(1) graduated from a public or private high school or received the equiv-
alent of a high school diploma in this state;

(2) resided in this state for at least three years as of the date the person
graduated from high school or received the equivalent of a high school
diploma;

(3) registers as an entering student in an institution of higher education
not earlier than the 2001 fall semester; and

(4) provides to the institution an affidavit stating that the individual will
file an application to become a permanent resident at the earliest oppor-
tunity the individual is eligible to do so.

Id.
99.  See, e.g., Office of Academic Records and University Registrar, The University

of Alabama, supra note 96 (advising students to “[b]e sure to sign the application before a
notary public and attach your personal statement along with photocopies of all supporting
documentation.”).
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Codes require students to establish that their (or their parents’) residence
in the state is “for the purpose of maintaining a bona fide domicile, rather
than for the purpose of maintaining a mere temporary residence or abode
incident to enrollment in an institution of higher education.”101  These pro-
visions ensure that this benefit is available only to those students truly
domiciled in the state.102  Important for service members, most states do
not penalize a student for his or his parents’ service in the Armed Forces;
if the student (or his parents in the case of a dependent child) is a domicil-
iary of a state, he does not lose his resident status for tuition because he is
serving in the Armed Forces outside the state.103

3. Alaska Permanent Fund Dividend

In addition to the benefit of in-state tuition rates, Alaska also helps
support its domiciliaries through its Permanent Fund Dividend.  In 1977,
the Alaska state government established a savings trust and state develop-
ment fund known as the Alaska Permanent Fund with the proceeds from
mineral lease rentals, royalties, royalty sale proceeds, federal mineral rev-
enue sharing payments, and bonuses received by the state.104  In 1980, the
Alaska State Legislature went one step further and created the Permanent
Fund Dividend Program, which pays state residents an annual dividend,105

ensuring that all eligible Alaskans share the wealth from publicly owned
resources.106  For purposes of the payment, the term resident is equivalent

100.  TEX. EDUC. CODE § 54.052 (2003) (classifying these students as nonresident stu-
dents despite their legal relationship to residents of Texas).

101.  FLA. STAT. § 1009.21 (2002); N.C. GEN. STAT. § 116-143.3 (2003).
102.  Although in-state tuition is usually reserved for domiciliaries, many states grant

resident status for tuition purposes to personnel of the U.S. Armed Forces assigned to active
duty within the state, as well as to their immediate family members.  See, e.g., FLA. STAT. §
1009.21 (2002); N.C. GEN. STAT. § 116-143.3 (2003); TEX. EDUC. CODE § 54.058 (2003);
UTAH CODE ANN. § 53B-8-102 (2003).  Although some states continue this benefit for fam-
ily members even after the active duty service member has been reassigned to another state,
see, e.g., TEX. EDUC. CODE § 54.058 (2003), most states discontinue this special consider-
ation once the service member is transferred to another state.  See, e.g., N.C. GEN. STAT. §
116-143.3 (2003) (continuing the in-State tuition rate only for the remainder of the aca-
demic year); UTAH CODE ANN. § 53B-8-102 (2003).

103.  See, e.g., FLA. STAT. § 1009.21 (2002) (“A person shall not lose his or her res-
ident status for tuition purposes solely by reason of serving, or, if such person is a dependent
child, by reason of his or her parent’s or parents’ serving, in the Armed Forces outside this
state.”); N.C. GEN STAT. § 116-143.3 (2003) (“No person shall lose his or her resident status
for tuition purposes solely by reason of serving in the armed forces outside this State.”).

104. Alaska Permanent Fund Dividend Division, History, at http://
www.pfd.state.ak.us/OVERVIEW.HTM (last updated Jan. 2, 2003).
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to domiciliary in that it requires both physical presence in the state and
intent to remain permanently in Alaska.107  

 
Military service members may benefit from the Alaska Permanent

Fund Dividend in two ways.  First, service members who are Alaska domi-
ciliaries, but are absent from the state because of their active duty military
service, are still entitled to receive the dividend.108  Second, service mem-

105. ALASKA STAT. § 43.23.005 (Michie 2003).  For 2002, this payment was
$1540.76 per resident.  News Release, Alaska Department of Revenue, Permanent Fund
Dividend Program, Dividend Amount By Year  (Sept . 25,  2002),  at  ht tp: / /
www.pfd.state.ak.us/YEARAMOU.HTM.

106.  Alaska Permanent Fund Dividend Division, supra note 104.
107.  See ALASKA ADMIN. CODE tit. 15 § 23.173 (2003).  Factors considered by the

Department of Revenue as proof of intent to remain permanently in the state include:

(1)  a contract to move household goods to Alaska, except when there is
a contract to move household goods from Alaska at the end of the indi-
vidual's employment;

(2)  proof of home ownership, a home purchase contract, rent receipts, or
other proof that the individual maintains a principal place of abode in
Alaska, except when housing is provided as a part of an employment
contract; 

(3)  employment and unemployment records, including a copy of the
leave and earnings statement of a military member for 

(A)  December of the year before the qualifying year; and 

(B)  the most recent month; 

(4)  tax records; 

(5)  school records; 

(6)  voter registration and voting records; 

(7)  motor vehicle registration records; 

(8)  licensing records such as those for hunting and fishing licenses; 

(9)  court or other government agency records; or 

(10)  birth or other vital statistics records. 

Id.
108.  ALASKA STAT. § 43.23.008 (Michie 2003).
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bers who are stationed in Alaska pursuant to military orders are eligible to
receive the dividend upon a showing of intent to make the state their per-
manent home.109  Acts that serve as proof of this intent include, but are not
limited to, registering to vote, registering a vehicle, purchasing a home,
signing a lease for a home, and obtaining an Alaska driver’s license.110

Service members who file for the dividend must be honest in their intent,
since civil penalties for misrepresenting a material fact relating to eligibil-
ity for the payment include a fine of up to $5000 and loss of eligibility to
receive the next five dividends.111  Because military service members may
find themselves assigned to Alaska and contemplating establishing domi-
cile in the state, the Alaska Permanent Fund Dividend is a significant
financial consequence of domicile that warrants consideration.

IV.  Determining, Selecting, and Acquiring Domicile

With an understanding of the basics of domicile and its consequences,
this section provides guidance for those service members who are con-
fused about where to call home or who want to choose a new home.  It
takes into account the transient nature of the military and the associated
challenges with determining domicile.  It assists service members with
selecting a new domicile based primarily on the financial consequences of
domicile—weighing the relative burden of income tax in each state with
the benefits of in-state tuition and Alaska Permanent Fund Dividend pay-
ments.  Finally, it outlines some of the steps service members should take
to acquire a new domicile. 

A.  Determining Domicile

Determining domicile requires an examination of all aspects of the
service member’s life, to include governmental, social, familial, and finan-
cial contacts.112  In many cases, the service member will still be domiciled
in the state of his domicile at the time of his entry onto active duty.  If the
service member has maintained significant contacts with this state and has

109.  ALASKA ADMIN. CODE tit. 15, § 23.173 (2003). 
110.  Alaska Dep’t of Revenue, Military Guide for the Alaska Permanent Fund Div-

idend, at http://www.pfd.state.ak.us (last visited Jan. 29, 2003).
111.  ALASKA STAT. § 43.23.035 (Michie 2003).
112.  See Texas v. Florida, 306 U.S. 398, 425 (1939) (looking to “all the circum-

stances” of the decedent’s life to determine domicile).
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not made any overtures toward another state showing intent to make a per-
manent home, he will not have acquired a new domicile.113 

Other service members, however, may have taken actions in one or
more other states that indicate an intention to establish domicile.  For
example, a service member may have entered military service in State A,
where his parents were domiciled, and as an operation of law, he acquired
domicile.  He registers his car in State A and pays taxes to State A.  As he
is reassigned during the course of his military career, he purchases real
property in State B and registers to vote in State B.  Both purchasing real
property and voting in State B demonstrate intent to acquire domicile in
State B.  This service member has established ties to both State A and State
B. 

A service member who has close connections to more than one state
will still only have one domicile.114  If he has significantly more connec-
tions to one state than another, then the state to which he has closer ties will
be his domicile.115  If he has substantially equal connections to both states,
then the state in which he first made his home will be his domicile until he
takes the necessary steps to acquire a new domicile.116 

B.  Selecting a Domicile

Once he has determined his state of domicile, a service member who
wishes to abandon that domicile and acquire a new one should select his
new home based on his honest long-term intent.  If he plans to return to a
particular state after completion of his military service, he should make
that state his domicile.  Attempting to make another state his domicile to
avoid taxes or secure a lower tuition rate is the type of subterfuge that
states, through their statutes and courts, seek to defeat.117  On the other
hand, if a service member is unsure of where he would like to settle, he

113.  See District of Columbia v. Murphy, 314 U.S. 441, 456 (1941) (placing empha-
sis on the remaining ties to a former place of abode to determine domicile).

114.  RESTATEMENT, supra note 9, § 11.
115.  Id. § 20 cmt. b.
116.  Id.  
117.  See, e.g., Texas v. Florida, 306 U.S. 398 (1939) (finding that the decedent made

declarations of domicile in Texas solely to evade taxes in Massachusetts and that Massa-
chusetts was his true domicile); FLA. STAT. § 1009.21 (2002) (requiring proof that residence
is for the purpose of establishing bona fide domicile); N.C. GEN. STAT. § 116-143.3 (2003)
(using the same language as the Florida statute).
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may want to weigh the consequences of domicile in each state to select the
state that provides the most advantages.118  Service members should con-
sider how domicile will affect many aspects of their lives—submission to
the jurisdiction of courts within a particular location, distribution of their
estate and the appointment of a personal representative and guardian of
their choice at death, and their ability to vote and perhaps someday hold
office in the district of their choice.  For many service members, however,
these consequences will not carry as much weight as those with the great-
est financial impact—individual income tax, in-state tuition, and payment
of the Alaska Permanent Fund Dividend.

1.  Income Tax Rates

Perhaps the most significant consequence of domicile for service
members is the imposition of individual income tax.  Because state income
tax is a long-term liability that can have a considerable financial impact,119

most service members would likely prefer to be domiciliaries of a state
with no or very little income tax liability.   Investigating state tax laws can
prove to be extremely beneficial, since over half the states provide some
type of tax advantage to military members.120

The seven states that do not have a system of personal income tax are
the following:  Alaska, Florida, Nevada, South Dakota, Texas, Washing-
ton, and Wyoming.121  Additionally, New Hampshire and Tennessee only
impose income tax liability on dividends and interest income earned in the

118.  The Supreme Court has recognized that a person has the right to select a domi-
cile “for any reason that seem[s] good to her.”  Williamson v. Osenton, 232 U.S. 619, 625
(1914).

119.  For example, a soldier domiciled in North Carolina is liable for state individual
income tax ranging from a low of 6% of adjusted gross income to a high of 8.25% of
adjusted gross income.  See infra Appendix B.  Consequently, an unmarried private first
class with under two years of service whose basic pay equals $1356.90 per month could pay
up to $800 in state income tax.  U.S. Dep’t of Defense, Defense Finance and Accounting
Service, 2003 Military Pay Rates, at http://www.dfas.mil/money/milpay/pay (last modified
June 12, 2003); see infra Appendix B.  A married major with children and over twelve years
of service whose basic pay equals $5201.40 per month, Defense Finance and Accounting
Service, infra, could pay up to $3700 of state income tax.  See infra Appendix B.

120.  Some advantages include excluding all or a portion of military pay, separation
pay, and military retirement pay.  See Retirement Living Information Center, Inc., Taxes by
State, at http://www.retirementliving.com/index.html (last visited Oct. 4, 2003) (containing
a comprehensive review of each state’s taxes); see also Military taxes:  A state-by-state
guide, ARMY TIMES, Feb. 17, 2003, at 37.

121.  See infra Appendix B.
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state.122  Without delving further, these states would appear to offer the
best tax advantage for military members.  However, several other states
exclude either all or some of active duty military pay, thus imposing either
no or reduced tax liability.123  Both Illinois and Michigan exclude all active
duty military pay, regardless of where the service member is stationed.124

Eleven more states (California, Connecticut, Idaho, Minnesota, Missouri,
New Jersey, New York, Oregon, Pennsylvania, Vermont, and West Vir-
ginia) do not tax active duty military pay when the service member is sta-
tioned outside the state.125  Finally, five more states (Arkansas, Louisiana,
North Dakota, Oklahoma, and Virginia) provide partial exemptions for
active duty military pay.126  

The remaining twenty-three states impose full state personal income
tax liability on service members.127  Although all these states have similar
ranges of high and low tax rates, the income brackets for these rates vary
greatly.128  For example, Vermont does not begin to impose income tax lia-
bility until a taxpayer’s income reaches $27,950.129  Given this high mini-
mum income level, many single junior enlisted soldiers could potentially
not have to pay any state income tax at all.130  On the other hand, seven of
these states (Alabama, Georgia, Kentucky, Maryland, Mississippi, South
Carolina, and Utah) impose their maximum tax rate at an income level so
low that the majority of service members would be subjected to the maxi-
mum rate.131  Complicating the matter even more, some states’ maximum
rate is lower than others’ minimum rate.132  Accordingly, for those states

122.  See id.
123.  See infra Appendix C.
124.  See id.
125.  See id.
126.  See id.
127.  See id.
128.  See infra Appendix B.
129.  See id.
130. Based on a basic pay of $1356.90 for a private first class with less than two

years of service.  Defense Finance and Accounting Service, supra note 119.
131.  See infra Appendix B (showing that the minimum gross income required for the

maximum tax rate in these states ranges from $3000 to $12,000); Defense Finance and
Accounting Service, supra note 119 (establishing the minimum annual pay for a Private
with less than four months service as $12,776.40).

132.  For example, all service members would be subjected to Maryland’s maximum
tax rate of 4.75% because the income bracket for this rate starts at $3000.  Even so, this
maximum rate is still lower than North Carolina’s minimum tax rate of 6%.  See infra
Appendix B.  
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that tax military pay, the service member will have to look closely at the
tax laws and rates to determine which state is more advantageous for him. 

Another aspect of income tax consequences that service members
may want to consider is the income tax liability imposed by states on mil-
itary retirement pay.  As with military pay, there will be absolutely no tax
liability in those states that do not have a system of personal tax (Alaska,
Florida, Nevada, South Dakota, Texas, Washington, and Wyoming).  In
addition to these states, twelve others (Alabama, Hawaii, Illinois, Kansas,
Louisiana, Massachusetts, Michigan, Mississippi, New Jersey, New York,
Oregon, and Pennsylvania) exclude military retirement pay from adjusted
gross income.133  The majority of the remaining states provide some type
of tax break for retirees.134  Only Arizona, California, Connecticut, Min-
nesota, Nebraska, New Mexico, Rhode Island, Vermont, Virginia, and
Wisconsin fail to assist retired taxpayers.135

Based on income tax rates, the states that provide the maximum
advantage for most service members are those that do not have a personal
income tax and those that exclude both military pay and military retire-
ment pay from adjusted gross income (Illinois, Michigan, New Jersey,
New York, Oregon, and Pennsylvania).  For service members who are
nearing retirement, the states that exclude military retirement pay (and not
necessarily active duty military pay) may be just as beneficial.  The tables
at Appendices B and C provide a starting point for evaluating tax conse-
quences.

2.  Tuition Rates

The other consequence of domicile that has the most significant
impact on service members is the availability of in-state tuition rates at
state colleges and universities.  The in-state tuition rates vary greatly from

133.  See infra Appendix C.
134. See Retirement Living Information Center, Inc., Taxes by State, at http://

www.retirementliving.com/index.html (last visited Oct. 4, 2003).
135.  See infra Appendix C.
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state to state, as well as within each state, depending on the school that the
student wishes to attend.136  

For the public national universities,137 the states that charge the low-
est in-state tuition rates are Wyoming ($2586/year), Florida ($2700-$3050/
year), Nevada ($2830/year), Utah ($3072-$3646/year), and New Mexico
($3313-3372/year).138  When compared to the in-state tuition rates charged
by Vermont ($9636/year), New Hampshire ($8664/year), Pennsylvania
($8594-9274/year), New Jersey ($7927/year), and Connecticut ($6808/
year), domiciliaries of the five least expensive states can save up to $7050
per year in college tuition costs.139  

Another consideration for parents of college students is the amount
saved by paying in-state versus out-of-state tuition.  Parents may have a
particular school that they would like their child to attend—perhaps an
alma mater—and may be concerned with being able to send their child to
that particular school at the lowest cost available to the family.  Since the
lowest tuition rates are available only for domiciliaries of the state, parents
can significantly lower the amount of tuition they will have to pay by
obtaining the in-state tuition rate.  For example, the minimum savings a
parent would encounter would be in Illinois at Northern Illinois University,
where the difference between in-state and out-of-state tuition is $4078 per
year.140  The greatest savings for in-state students can be found in Califor-
nia ($19,194/year at the University of California at Davis and $14,210/year
at six of the remaining seven universities in the University of California
system), Michigan ($16,800/year at the University of Michigan at Ann
Arbor), Colorado ($16,326/year at the University of Colorado at Boulder),
Virginia ($16,020/year at the University of Virginia), and Wisconsin
($14,010/year at the University of Wisconsin at Madison).141  Assuming
that parents are interested in having their child attend a school in one of
these states, they can save a significant amount by acquiring domicile
there.

 
A final consideration is overall ability to pay for a college education.

In 2000, the National Center for Public Policy and Higher Education eval-
uated all fifty states in terms of affordability and awarded each state a

136.  See infra Appendix A.
137.  This considers only four-year and above schools with doctoral programs.
138.  See infra Appendix A.
139.  See id.
140.   See id.
141.  See id.
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grade on a scale of A to F.142  Of the fifty states, only five received an A:
California, Illinois, Minnesota, North Carolina, and Utah.143  Likewise,
only three states received an F: Maine, New Hampshire, and Rhode
Island.144  Service members who are concerned about their ability to
finance their child’s college education may want to consider domicile in
one of the “A” states and avoid domicile in one of the “F” states.

For many students, finances are not the sole consideration in choosing
a school.  If a school is not the best suited for a student, then the least
expensive school does not often provide the best savings.  When compar-
ing the costs of schools, then, service members may also want to note the
quality of the schools.  While certainly not a definitive guide to the quality
of a school or the fit of a school to a particular student, the U.S. News &
World Report annual ranking of schools is a starting point in assessing the
quality of a school.145  According to the most recent U.S. News & World
Report ranking, the top five public national universities with doctoral pro-
grams are the University of California at Berkeley, the University of Vir-
ginia, the University of Michigan at Ann Arbor, the University of
California at Los Angeles, and the University of North Carolina at Chapel
Hill.146  Notably, these are also the schools that provide the greatest tuition

142.  Grading the States, THE CHRONICLE OF HIGHER EDUCATION, Dec. 8, 2000, at A25,
available at http://chronicle.com/free/v47/i15/15a02501.htm.  The survey evaluated each
state’s affordability, as follows:

Measure by the percentage of a family’s income needed to pay for col-
lege expenses minus financial aid at both two-an four-year colleges; per-
centage of state grants awarded to low-income families compared with
federal Pell grants given to low-income families in the state; share of
income that poorest families need to pay for tuition at lowest-priced col-
leges in the state; and average loan amount that students borrow each
year.

Id.
143.  Id.
144.  Id.
145.  U.S. News & World Report assesses national colleges and universities based on

the following factors:  peer assessment, retention, faculty resources, student selectivity,
financial resources, graduation rate performance, and alumni giving rate.  USNews.com,
America’s Best Colleges 2004, at http://www.usnews.com/usnews/edu/rankguide/
rghome.htm (last visited Oct. 16, 2003).  

146.  Id.
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savings for residents,147 and three of the five schools are located in states
with the top affordability grades.148  

Whether in-state tuition is a benefit for a service member depends on
many factors, to include the quality of the school and whether the service
member’s child wishes to attend that particular school.  Additionally, some
service members may be more concerned with the cost of the school than
the in-state savings.  The chart at Appendix A provides a starting point for
evaluating this domiciliary benefit.

3.  Alaska Permanent Fund Dividend

Although limited to Alaska domiciliaries, the Alaska Permanent Fund
Dividend can have a significant impact for service members.  At a mini-
mum, a service member would receive an annual payment for himself,
which in 2002 was valued at $1540.76.149  Married service members with
children would receive an even larger payment, since all domiciliaries,
including children, are eligible for the dividend payment.150  For example,
a service member who is married with four children, would receive a
household total of $9244.56 per year.151  Additionally, because Alaska
does not have personal income tax152 and many Alaskan municipalities do
not have personal property tax,153 service members do not need to balance
the burden of tax with the benefit of the dividend payment.  The Alaska

147.  See infra Appendix A.
148.  California and North Carolina both received affordability grades of “A.”

Grading the States, THE CHRONICLE OF HIGHER EDUCATION, Dec. 8, 2000, at A25, available
at http://chronicle.com/free/v47/i15/15a02501.htm. 

149.  ALASKA STAT. § 43.23.005 (2003).  For 2002, this payment was $1540.76 per
resident.  News Release, Alaska Department of Revenue Program, Permanent Fund Divi-
dend Will Be $1540.76 (Sept. 25, 2002), at http://www.pfd.state.ak.us/YEAR-
AMOU.HTM.

150. Alaska Permanent Fund Dividend Division, Kids’ Page, at http://
www.pfd.state.ak.us/KIDSPAGE.HTM (last updated Jan. 2, 2003).

151.  This total is based on the 2002 payment rate and assumes that the service mem-
ber and his wife combine their income and assets.

152.  See infra Appendix B.
153.  Telephone Interview with Steve Van Sant, State Assessor, Alaska Department

of Community and Economic Development (Mar. 18, 2003).  For example, the city of
Juneau exempts individual motor vehicles from tax and levies a tax only against commer-
cial vehicles.  City and Borough of Juneau Finance Department, Local Tax Information, at
http://www.juneau.org/financeftp/taxinfo.php (last visited Oct. 4, 2003).
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Permanent Fund Dividend is an unqualified advantage for service mem-
bers considering Alaska as their domicile of choice. 

C.  Acquiring a New Domicile

    Once a service member has selected the state that he would like to
eventually call home, he must begin to take the appropriate steps to estab-
lish domicile.  The first of these steps is to meet the requirement of physical
presence.154  A person cannot simply choose to make a state his new domi-
cile without spending at least some amount of time there.155

The next step to establish domicile is to take some of the actions that
will prove intent to make a permanent home in the state.156  A service
member may consider making a formal declaration, either oral or written,
of his intent.157  Sharing his decision to ultimately settle in a certain state
with his family and friends would serve as an informal declaration of his
intent.158  Other affirmative acts to demonstrate intent to remain in a state
permanently include the following:

1. Moving his family to the state; 
2.  Having his children attend school in the state;
3. Declaring his residence in the state on documents such as
wills, deeds, mortgages, leases, contracts, insurance policies,
and hospital records;
4. Declaring his residence in the state in affidavits or litigation; 
5. Paying income and personal property taxed to the state and
county;
6.  Purchasing land or a home in the state;
7.  Leasing a home in the state;
8.  Moving his personal property to the state;
9.  Registering to vote in the state;
10.  Registering his vehicle in the state;
11.  Obtaining a driver’s license in the state;
12. Opening and maintaining bank and investment accounts in
the state; 

154.  See RESTATEMENT, supra note 9, § 15.
155.  See id. 
156.  See id.
157.  See id. at Special Note on Evidence for Establishment of a Domicil of Choice.
158.  See id.
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13.  Joining church, civil, professional, service, or fraternal orga-
nizations at that location;
14.  Marrying in the state;
15.  Purchasing a burial plot at that location;
16.  Burying immediate family members at that location;
17.  Donating to charitable contributions at that location;
18.  Investing in business interest in the state;
19.  Filing DD Form 2058, State of Legal Residence Certificate,
with his local personnel office;
20.  Providing that address on his federal income tax return;
21.  Explaining temporary changes in residence; and
22. Paying nonresident tuition to an institution of higher learn-
ing in another state.159

While this list is not exhaustive, it provides a starting point for those who
are unsure about how to acquire a domicile of choice.  Additionally, the
more consistent a service member is in his actions, the easier it will be for
him to establish domicile in a new state.160  Service members should keep
in mind that a state that had been receiving tax payments from a service
member may question the service member’s motive for acquiring a new
domicile; therefore, service members should be prepared to prove that they
have legitimately changed their domicile.161

D.  Examples 

The following hypothetical situations apply the principles of deter-
mining, selecting, and acquiring domicile.  Although these situations are
similar to those in which service members might actually find themselves,
they are meant to be only an example of how all the pieces fit together.  No
two-service members’ circumstances are exactly the same; consequently,
each specific case should be evaluated based on its own unique set of facts.

159.  Major L. Sue Hayn, Soldiers’ and Sailors’ Civil Relief Act Update, ARMY LAW.,
Feb. 1989, at 40; Legal Assistance Policy Division, supra note 68.

160.  Legal Assistance Policy Division, supra note 68.
161.  District of Columbia v. Murphy, 314 U.S. 441, 456 (1941) (citing Anderson v.

Watt, 138 U.S. 694, 706 (1891) when stating “If one has at any time become domiciled
here, it is his burden to establish any change of status upon which he relies to escape the
tax.”).  
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1.  Private First Class (PFC) A

Private First Class A is unmarried with no children.  He has less than
two years of active duty service.  He joined the Army from Texas, where
his parents lived at the time he entered the Army.  Private First Class A’s
parents are originally from New Mexico, but since PFC A turned eighteen,
have made Texas their permanent home.  Private First Class A’s extended
family (grandparents, aunts, uncles, and cousins) still live in New Mexico.
Because his father was in the military, PFC A moved frequently during his
childhood—both within the United States and overseas.  His father’s last
duty station before retiring to Texas was Fort Bragg, North Carolina.  Pri-
vate First Class A graduated from high school at Fort Bragg, has a North
Carolina driver’s license, registered his car in North Carolina, and regis-
tered to vote in North Carolina.  His girlfriend still lives there.  After grad-
uating high school, he moved to Texas with his parents, where he enrolled
in a local college for two years, had a part-time job, and lived with his par-
ents.  His DD Form 2058, State of Legal Residence Certificate, lists New
Mexico as his state of legal residence.  Private First Class A, stationed in
Hawaii, is unsure about his domicile.

The starting point for determining PFC A’s current state of domicile is
his initial domicile, or domicile of origin.  When he was born, PFC A
acquired the same domicile as his father, which in this case was New Mex-
ico.162  While still a minor, PFC A’s domicile remained the same as his par-
ents’ domicile.163  Because his parents were domiciled in New Mexico
until after he turned eighteen, PFC A continues to be domiciled in New
Mexico unless he has acquired a new domicile of choice since he reached
the age of majority.164  Whether PFC A has acquired that new domicile is
dependent on his intent.  If he plans to return to New Mexico when he sep-
arates from the service, then New Mexico is still his domicile.  PFC A
needs to know that as a New Mexico domiciliary, he will be required to
continue to pay state individual income tax to New Mexico, since the state
does not exclude military pay.165  Based on New Mexico’s tax rate range
of 1.7% to 8.2%,166 he could potentially pay significant amounts to the
state over the course of his military career.  If, after consideration of the
financial impact of New Mexico domicile, PFC A still desires to make his

162.  See RESTATEMENT, supra note 9, § 14.
163.  See Mississippi Band of Choctaw Indians v. Holyfield, 490 U.S. 30, 48 (1989);

RESTATEMENT, supra note 9, § 22.
164.  See Mississippi Band of Choctaw Indians, 490 U.S. at 48.
165.  See infra Appendix C.
166.  See infra Appendix B.
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home in New Mexico, then he does not need to take any further action,
since the state is his current domicile.  To solidify his relationship with the
state, however, he should consider severing his ties with North Carolina
and getting a New Mexico driver’s license, registering his car in New Mex-
ico, and registering to vote in New Mexico.  Taking these steps will show
his desire to remain a New Mexico domiciliary.

On the other hand, if PFC A plans to settle permanently in a state other
than New Mexico, and has taken some steps to show this intent, he may
have already begun the process to acquire a new domicile of choice in
another state.  Based on PFC A’s most recent past, the two states in which
he has the most significant connections appear to be North Carolina and
Texas.  Based on his intent, he may consider taking additional steps to
complete the transition to a new domicile in either one of these states.

First, PFC A established significant ties to North Carolina when he
was there.  Not only did he graduate high school there, but he also acquired
a North Carolina driver’s license, registered his car in the state, and votes
there.  If, at the time that he was there, he intended to make North Carolina
his permanent home, and if he still has that desire, he may claim North
Carolina as his domicile.  To make this an effective claim, he should
change his DD Form 2058 to reflect North Carolina and begin paying
North Carolina taxes.  Additionally, he should maintain his contacts in
North Carolina by renewing his driver’s license, re-registering his car in
North Carolina, and voting by absentee ballot.  He should consider making
some charitable contributions to the community in North Carolina, such as
donating to his old high school.  Additionally, PFC A should claim North
Carolina as his domicile in all official documents, such as wills, powers of
attorney, and affidavits.  If he wants to change his domicile to North Caro-
lina, PFC A needs to consistently claim North Carolina as his legal resi-
dence.

More recently, PFC A also established significant ties to Texas.  He
completed two years of college there and earned income in the state for two
years by working there.  Additionally, it is his military home of record.167

If, at the time that he was there, he intended to make Texas his permanent
home, and if he still has that desire, he may potentially claim Texas as his
domicile.  As with the previous North Carolina example, he should change
his DD Form 2058 to reflect Texas.  Furthermore, he should sever all ties
to North Carolina by obtaining a Texas driver’s license, registering his car
in Texas, and registering to vote in Texas.  He should also obtain a will
naming Texas as his state of legal residence and maintain a checking or
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savings account in the state.  He should maintain all contacts in Texas, to
include visiting his parents at regular intervals.  As with North Carolina, if
PFC A wants to make Texas his domicile, he should be consistent with his
actions and declarations.

If PFC A knows that he would like to settle down in a state other than
New Mexico, North Carolina, or Texas, he should take the steps necessary
to acquire domicile there, to include visiting the state and beginning to
establish a home.  If, however, PFC A has no idea where he wants to be
when he settles down, he should weigh the consequences of establishing
domicile in one of the states to which he has ties.  Because acquiring a new
domicile requires physical presence, the states in which he has lived are the
best candidates.  Given his background, PFC A should probably choose
between New Mexico, North Carolina, Texas, and Hawaii, where he cur-
rently lives.  When he makes this decision, it should be with an honest
intent to make that state his home until some as yet unknown factor
changes his circumstances and desires.

Examining the income tax factor, Texas appears to be a better choice
than North Carolina or Hawaii.  Not only does North Carolina not exclude
military pay,168 but the state also has a high individual income tax rate,
with the minimum set at 6%.169  Because PFC A already earns more than
$12,750 per year,170 he could potentially be required to pay at least the full
six percent to North Carolina.171  Although his girlfriend is currently
located in North Carolina, if he is not confident about his long-term plans
with her and his desire to live permanently in the state, he should not
change his domicile to North Carolina because of the high tax rate.  Like-
wise, Hawaii does not exclude military pay for income tax purposes,172

and has a tax rate ranging from 1.4% to 8.25%.173  Since it offers him no

167.  While military home of record is unrelated to domicile, many states consider it
to be a relevant factor in determining domicile.  See, e.g., IDAHO DEP’T OF ADMIN., ADMIN.
RULES 35.01.01 (2000), R.032 (2002) at http://www2.state.id.us/adm/adminrules/rules/
idapa35/35index.htm (“[t]he domicile of a qualified service member is presumed to be that
member’s military home of record . . .”); Iowa Dep’t of Revenue and Finance, Iowa With-
holding and Income Taxes for Military Personnel, at http://www.state.ia.us/tax/educate/
78583.html (“A military person is an Iowa resident if . . . Iowa is declared as his or her Mil-
itary Home of Record.”).

168.  See infra Appendix C.
169.  See infra Appendix B.  
170.  See Defense Finance and Accounting Service, supra note 119 (establishing the

minimum annual pay for a Private with less than four months service as $12,776.40).
171.  See infra Appendix B.
172.  See infra Appendix C.
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tax advantages and he has no real ties to the state, Hawaii is not the best
choice for PFC A.  Finally, Texas does not levy a personal income tax,174

which is a huge financial advantage.  Because of the lack of tax and
because his immediate family is in Texas and he has a history there, a deci-
sion to make Texas his permanent home would be a wise one for now.  To
make Texas his domicile of choice, he should return home for at least a
brief visit, and while there, begin transferring his ties from North Carolina
to Texas and tell his parents of his plans to eventually settle down in Texas.
All other steps to acquire a domicile in Texas would remain as previously
discussed.

Despite the tax advantage of making Texas his domicile, PFC A might
also consider education and in-state tuition.  If he were considering sepa-
rating from the service after his first term of enlistment and finishing his
college education, he should look at what school he would like to attend.
Since he already has ties to North Carolina and Texas, he might want to
attend school in one of these states.  Comparing the main four-year univer-
sities in the states, PFC A would find that although both the University of
North Carolina at Chapel Hill and the University of Texas at Austin are
ranked as top tier schools by U.S. News, the University of North Carolina
is ranked higher than the University of Texas .175  Additionally, he would
discover that tuition at the University of North Carolina would be approx-
imately $2500 less per year than at the University of Texas.176  Although
the University of North Carolina appears to be more appealing, PFC A
should still investigate both schools, considering factors such as academic
programs and campus life.  If after evaluating their programs, he decides
that he likes and wants to attend the University of North Carolina at Chapel
Hill, he should go ahead and take the steps to become a domiciliary of
North Carolina.  As a North Carolina resident, he would save nearly
$16,000 in tuition per year,177 which would still offset the amount of per-
sonal income tax he would pay while enlisted in the Army.178  To acquire

173.  See infra Appendix B.
174.  See id.
175.  USNews.com, supra note 145.  The University of North Carolina is ranked

29th, while the University of Texas is ranked 53rd.  Id.
176.  The University of North Carolina’s tuition and fees for the 2003-2004 academic

year equal $4072; the University of Texas’ tuition and fees for residents equal $6608.  See
infra Appendix A. 

177.  See id.
178.  An unmarried PFC with under two years of service whose basic pay equals

$1356.90 per month, Defense Finance and Accounting Service, supra note 119, could pay
up to $800 of state income tax.  See infra Appendix C.
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a North Carolina domicile, he should visit his girlfriend and her family, and
while there, tell them of his intent to settle in North Carolina.  Additionally,
he should change his DD Form 2058 and take the additional steps previ-
ously discussed.  If, on the other hand, PFC A decides that the University
of Texas is more to his liking, he should take similar steps to make Texas
his domicile.  He would save over $5600 in tuition per year179 without
being burdened with state income tax.  Financially, PFC A would only ben-
efit by becoming a Texas domiciliary.

The case of PFC A illustrates the need for service members to deter-
mine their state of domicile and assess the consequences of that domicile.
It shows some of the confusion that arises with service members’ connec-
tions to multiple states and evaluates some of the ties that show intent to
make a state a permanent home.  Additionally, this example demonstrates
the application of financial consequences, such as state income tax and in-
state tuition, to select a new state of domicile.  Finally, this case highlights
some of the steps a service member would take to establish domicile in the
selected state.

2.  Lieutenant Colonel (LTC) B

Lieutenant Colonel B is married with two children, ages seventeen
and fifteen.  He is currently preparing for his retirement after twenty-two
years in the service.  He was born and raised in New York, which is his mil-
itary home of record.  Although his parents have always been New York
domiciliaries, they recently retired to Florida.  Additionally, his sister took
her family there to help take care of their parents.  Lieutenant Colonel B
has been stationed throughout the country and Europe; however, he visits
his family in Florida when he can.

Lieutenant Colonel B, now stationed in Germany, is trying to decide
where to settle down once he retires.  He is still registered to vote in New
York and sends periodic donations to his hometown church.  Lieutenant
Colonel B still claims New York as his residence for state income tax pur-
poses.  Although he still feels tied to New York, he rarely visits, since his
family is no longer in the state.  Over the years, he has purchased real estate
in several locations, to include Florida and Virginia.  He was stationed in
Virginia and has a Virginia driver’s license and most recently registered his

179.  See infra Appendix A.



2003]  PRACTICAL APPROACH TO DOMICILE 85

car there.  Lieutenant Colonel B believes that he could be happy in any one
of the three states to which he has ties.

Before deciding where to settle, LTC B should first determine which
state is his current domicile.  Looking to his domicile of origin, it appears
that LTC B acquired domicile in New York at birth, since his parents were
both New York domiciliaries.180  Lieutenant Colonel B is still a domiciliary
of New York because his strongest connections are to New York, and he
has made no apparent move to acquire a new domicile.181  Settling in New
York would be easy for him, in that it would not change either his voting
or tax status.  Even so, if he is not confident that this is where he wants to
live, he may want to consider making one of the other states his new home.
Lieutenant Colonel B should examine some of the consequences associ-
ated with each of his other potential domiciles.

Lieutenant Colonel B should first consider the income tax ramifica-
tions in each state.  Florida does not have a system of personal income tax-
ation182 and is the most beneficial state for LTC B.  New York, which
provides some benefits for military service members and retirees, such as
excluding active duty military pay while a service member is stationed out-
side the state and excluding military retirement pay,183 is second best for
tax purposes.  Although he currently does not have to pay New York state
income taxes, since his active duty military pay is exempt,184 once he
moves to the state and gains employment there, he will be subject to state
tax at a rate of 6.85%.185  On the other hand, because New York does not
tax military retirement pay,186 approximately $41,000 of his income will
be excluded.187  If he does not get another job after retirement, he would
not have to pay New York taxes at all.  Finally, for tax purposes, Virginia
should be LTC B’s last choice.  Virginia does not exempt either his active

180.  See RESTATEMENT, supra note 9, § 14.
181.  See Mississippi Band of Choctaw Indians v. Holyfield, 490 U.S. 30, 48 (1989).

Additionally, the SSCRA has protected him from acquiring a new domicile based solely on
his military assignments.  See 50 U.S.C. app. § 574 (2003).

182.  See infra Appendix B.
183.  See infra Appendix C.
184.  See id.
185.  This rate is based on an assumption that he will earn more than $20,000 per year.

See infra Appendix B.  
186.  See infra Appendix C.
187.  This annual retirement pay is based on the assumption that he retires in 2003

after twenty-two years of service under the High-3 retirement plan.  See Office of the
Undersecretary of Defense for Personnel and Readiness, Military Pay and Benefits (May
2003), at http://www.dod.mil/militarypay/.
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duty pay188 or his retirement pay,189 and if he were to return to work, he
would be subject to a state income tax of 5.75%.190  

Although Florida is the best choice for tax purposes, LTC B should
also consider in-state tuition for his children to attend college in each of the
states.  Lieutenant Colonel B has always dreamed of sending his kids to a
“big name” school and would like for them to attend the best school pos-
sible.  He knows that short of their winning scholarships, he will only be
able to send them to state schools.  Of the state schools in the three states
he is considering, only the University of Virginia is ranked in the top 50
schools in the nation.191  He can save over $16,000 annually per child by
sending his children to the University of Virginia as residents.192  Further-
more, this annual savings would likely exceed any income tax obligations
he would have to the state.193  Even so, LTC B would not receive the full
benefit of his income and retirement pay.  If, however, he is more flexible
with where he will send his kids to school, LTC B will find that the Florida
schools have the lowest resident tuition and would save him between
$2600 and $2800 annually per child in tuition fees and costs.194  When it
comes to tuition, the New York schools should be the last choice for LTC
B.  Not only is their in-state tuition rate higher than the schools in Florida
or Virginia (with the exception of the University of Virginia), but the sav-
ings for attending the schools as a resident versus a nonresident is also the
lowest of the states.195

188.  As a LTC with twenty-two years in service, he makes $35,000 over the annual
limit of $30,000 to receive Virginia’s exclusion of military pay.  See Defense Finance and
Accounting Service, supra note 119; infra Appendix C.

189.  See infra Appendix C. 
190.  This rate is based on the assumption that he will earn more than $17,000 per

year, which will put him into the highest tax bracket.  See infra Appendix B.  
191.  Based on the U.S. News & World Report ranking system.  See USNews.com,

supra note 145.
192.  See infra Appendix A.
193.  Based on a tax rate of 5.75%, LTC B would have to make over $243,000 annu-

ally to incur a $14,000 income tax liability.  
194.  See infra Appendix A.
195.  See id.
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If LTC B truly does not have a solid preference about where to settle
down, it appears as though Florida offers the most financial benefits for his
family.  With no state income tax, he can receive his military retirement
pay and pursue a second career without having to lose a portion of his
income.  Additionally, the state universities in Florida are less expensive
than in any other state.  Since his family also lives in Florida, this appears
to be an excellent choice for LTC B.  On his next visit to Florida, he should
begin to take the appropriate steps to change his domicile to that state.

The case of LTC B balances the financial consequences of state
income tax and in-state tuition to select a state of domicile.  It also illus-
trates how individual circumstances, such as the desire to attend a specific
university, can change the analysis.  This example highlights the need for
individual examination of each case.

3.  Staff Sergeant (SSG) C

Staff Sergeant C was born and raised in Michigan, which he still calls
home.  He is registered to vote in Michigan and pays Michigan state
income tax.  In fact, his current state of domicile is Michigan.  Staff Ser-
geant C is divorced and his two young children, ages four and two, live
with his ex-wife in his hometown in Michigan.  

Staff Sergeant C has been in the Army for twelve years and is cur-
rently stationed in Alaska.  He loves everything about Alaska and would
like to make his home there after he leaves the military.  He has become an
integral part of the community, participating in numerous church and civic
groups.  He also purchased land in an undeveloped area of town and reg-
istered his car in the state.  Since joining the Army, this is the first time that
SSG C has taken any steps toward becoming a member of a community
other than his hometown in Michigan.  Staff Sergeant C wonders if he
should change his domicile from Michigan to Alaska. 

To decide whether to change his domicile, SSG C must consider all
the consequences associated with the change.  Financially, Alaska would
offer substantial benefits for SSG C.  It has no system of personal income
taxation,196 compared to the 4% flat rate charged by Michigan.197  While
the income tax consequences would not impact SSG C while he is in the

196.  See infra Appendix B.
197.  See id.
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military because Michigan excludes active duty military pay,198 it would
have an effect once SSG C separates from the service and finds a civilian
job.  Additionally, if he switches his domicile to Alaska, SSG C will be
entitled to receive the annual payment from the Alaska Permanent Fund
Dividend, which is currently over $1500.199  Of the financial factors,
income tax and the Alaska Permanent Fund Dividend are the two most
important for SSG C’s purposes.  Evaluating in-state tuition right now
would not be particularly helpful for SSG C, since it will be at least four-
teen years until his oldest child attends college and predicting the costs of
tuition that far in the future would be impracticable.

In addition to financial consequences, SSG C should look at other
ramifications of changing his domicile to Alaska.  If he makes his home in
Alaska, SSG C will be separated from his children by over 2,800 miles.200

He will not be able to participate in their daily lives and will be forced to
see them relatively infrequently.  Depending on the type of relationship he
wishes to have with his children, this one drawback may far outweigh the
financial benefit of changing his domicile to Alaska.  Because SSG C can
only change his domicile based on his honest intent to make Alaska his
permanent home,201 he cannot merely claim domicile in Alaska to receive
the financial benefits while residing elsewhere to be close to his family.
Staff Sergeant C should only change his domicile to Alaska if he is willing
to accept the separation from his family.

The case of SSG C illustrates that financial considerations are only
one factor in selecting domicile.  Personal circumstances such as proximity
to family and other non-financial consequences of domicile also play a sig-
nificant role.  There is no set formula for choosing a state of domicile.

V.  Conclusion

Although tackling the question of where to call home may appear
daunting to some service members, it can be simplified with an application
of the basic rules of domicile.  For most legal purposes, to include judicial

198.  See id.
199.  See Alaska Department of Revenue, Permanent Fund Dividend Program, Divi-

dend Amount By Year (Jan. 2, 2003), at http://www.pfd.state.ak.us/YEARAMOU.HTM.
200.  This mileage is calculated based on the assumption that SSG C settles in Fair-

banks and his family lives in Lansing.  See Mileage Calculator (Nov. 1, 2002), at http://
www.symsys.com/~ingram/mileage.html.

201.  See Mississippi Band of Choctaw Indians v. Holyfield, 490 U.S. 30, 48 (1989).
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jurisdiction, voting, and income taxation, a service member’s legal resi-
dence is the place where he plans to one day establish a permanent home.
Practically, a service member’s domicile is in the state to which he has the
closest social, financial, and governmental connections.  Where a service
member lives, votes, owns property, pays taxes, visits while on leave, and
claims on his DD Form 2058 are some of the considerations used to deter-
mine domicile.  Importantly, where one is domiciled can potentially have
significant consequences for service members.

Service members who are unsure of where they want to settle after
separating from the military should consider all the consequences of domi-
cile when making a decision about where to call home.  Although some
service members will be concerned about consequences such as judicial
jurisdiction, application of estate law, and eligibility to hold political
office, the consequences that have the greatest daily impact on service
members are those that affect finances, such as income tax, in-state tuition
rates, and the Alaska Permanent Fund dividend.  An evaluation of these
factors can assist service members in making an informed decision.

The greatest financial benefit for service members comes from being
domiciled in a state that does not levy a personal income tax.  Service
members can also benefit greatly, however, from being domiciled in one of
the many other states that do not tax active duty military pay or military
retirement pay.  Another benefit provided by states is the lower in-state
tuition rates at public colleges and universities.  Because the amount of
savings varies from state to state, service members must balance the poten-
tial tuition savings with the amount paid in state income tax to determine
if maintaining a residence in a state for future tuition savings is financially
sound.  Finally, receiving an annual stipend, such as payment from the
Alaska Permanent Fund Dividend, is an added bonus for service members.

Even though some states provide significant financial advantages,
service members should avoid establishing domicile for the sole purpose
of avoiding tax liability in another state.  Not only may this type of subter-
fuge fail in avoiding taxes, but it may also undermine a service member’s
ability to claim the benefits of domicile in a state to which he has alle-
giance and in which he would like to establish a home.  Ultimately, finan-
cial considerations are only one factor that can assist service members who
are unsure about where they would like to settle.  

With the basics of domicile and how it is acquired that are contained
in this article, service members should be able to determine which state is
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their domicile.  Furthermore, they should be able to recognize the conse-
quences of domicile and weigh these factors to make an informed decision
about changing that domicile.  The next time a service member is asked
that daunting question—“So, where are you from?”—he can relax, smile,
and talk about his home.




