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Court is Assembled
Leadership That Empowers People

By Brigadier General Robert A. Borcherding, Colonel Eric W. Widmar, & Colonel Andrew K. 

Kernan

In his initial message to the Army team as 
the 40th Chief of Staff of the U.S. Army, 
General James C. McConville asserted, 
“People are always my #1 priority: Our 

Army’s people are our greatest strength 
and our most important weapon system.”1 
His statement immediately reminded me 
of Colonel (COL) (Retired) Kevan “Jake” 

Jacobson’s brilliant presentation on the 
principles of leadership during the 2014 
Worldwide Continuing Legal Education 
forum.2 If you truly believe in putting 
people first, take the fifty minutes to watch 
it, take notes, and incorporate his wisdom 
into how you lead. Beyond that unqualified 
endorsement, yet consistent with its core 
message, this article focuses on providing 
leadership that empowers our top priori-
ty—people. We hope the framework below 
gives you something to think about as you 
develop and adapt your own leadership 
approach.

In our view, leadership is about more 
than just maximizing the performance of 
your people toward mission accomplish-
ment. It certainly is that, and there are 
undoubtedly times in our careers when the 

(Credit: airdone – stock.adobe.com)
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gravity and exigency of a particular mission 
justifies a steely-eyed, utilitarian approach 
to leadership that measures success almost 
purely by client or commander satisfaction. 
The “Gets Results” block on our officer 
evaluation reports is there for a reason. 
However, your broader goal as a leader 
should be the creation of a professional 
environment your team looks forward to 
being in each day.

Enter the Empowering Leader. Most 
offices across the Judge Advocate Gener-
al’s Corps are full of attorneys, paralegals, 
warrant officers, and paraprofessionals 
who are highly competent, motivated, 
and mission-oriented. The most impact-
ful bosses are often those who seek not to 
boost their own profile, but rather to create 
an environment where their people feel 
empowered to innovate, make decisions, 
and represent the office. In other words, 
good leaders in high-functioning organi-
zations set the conditions for success, trust 
their people to execute, and remain engaged 
in order to coach, teach, train, and mentor 
to ensure mission accomplishment and help 
those within their stewardship reach their 
full potential as both military and legal pro-
fessionals. So what does it take to become 
an empowering leader?

1. Only Do What Only You Can Do

No, that’s not a typo, and you don’t need 
to say it five times fast. But it is a critical 
operating principle often overlooked by our 
most talented leaders who have succeeded 
based on their individual abilities. Fight the 
temptation to validate your awesomeness 
by stepping in and doing someone else’s 
job simply because you have done it before. 
Only do what only you can do (by position 
or authority). This will be uncomfortable at 
times, which is likely an indication you’re 
doing it right. As a leader of other aspiring 
superstars, your primary role is not to craft 
every argument, draft every memo, or build 
the most exquisite staff product—but to 
set the tone in the office and provide the 
resources necessary for others to learn and 
grow in their professional journey. Lieu-
tenant General (Retired) Charles “Chuck” 
Pede was fond of quoting Rudyard Kipling’s 
timeless advice to “keep your head when 
all about you are losing theirs . . . .”3 Being 
calm in the face of deadlines, crises, and 

emotions from others is arguably the most 
empowering ingredient a leader can pro-
vide their team. By matching or amplifying 
fear or alarm, leaders fail to restore the 
group equilibrium that enables subordinates 
to focus and problem solve.

The other big “only leader” task is 
leading by example. We hear that often, but 
how do we do it? It’s the leader who has the 
focus of the entire team, and while people 
may hear what the leader says, they will 
more often understand by watching what 
the leader does. Actions do speak louder 
than words. Your actions will set the office’s 

priorities and standards. If leaders want a 
physically-fit and motivated office, they 
should actively participate in office physical 
training every day possible. If subordinates 
leaving at a reasonable hour is a sustainabil-
ity priority, the leader should not infre-
quently be the first one out the door at the 
end of the duty day.

2. Invest in People

Everyone has potential; your job is to help 
them fulfill it. With limited exceptions, 
you don’t get to pick the members of your 
team—the Army or Joint Force assigns 
them. Not every judge advocate is a future 
candidate to be The Judge Advocate Gener-
al, or every paralegal a possible Regimental 
Command Sergeant Major, and that’s okay; 
we can only have one of each at a time. 
The best leaders make early investments in 
learning about their people, to include what 
best motivates them and how they best re-
ceive feedback, and then help to maximize 
their potential. Informed by both good and 
bad examples of mentorship throughout 
your career, invest in your people. And 
don’t give up on them even if you think 
they’ve given up on themselves. I have not 
always done this well.

Let me offer you a personal experience 
I had with COL Jacobson, the people-inves-
tor whose presentation I encouraged you to 
watch at the beginning of this article. This 
experience has left an indelible impression 
on me and reminds me of the kind of leader 
I strive to be. In the final days before his 
retirement, when he had so many things in 
his personal life to manage while making 
the transition to private life, COL Jacobson 
took the time to individually contact his 
adopted sons and daughters (as he called 
his teammates). Somehow he found the 
number for the only unclassified line in the 

Joint Special Operations Command Joint 
Operations Center. He called it one night 
and asked the person who answered to find 
me. This was so unusual that I answered the 
call apprehensively, wondering if some-
thing was wrong. Turns out, he just wanted 
to talk to me one last time before calling 
it a career—and also to tell me that he was 
proud of me. Who does that?! Maybe more 
of us should.

3. Empower and Highlight

Subordinates

Consistently seek to raise subordinates’ 
profiles with both their and your clients. As 
a leader, you are in your position at least in 
part because you’ve proven your ability to 
advise your commander or senior leader. 
Now it’s your turn to develop that com-
petence and confidence in subordinates. 
For example, when a staff judge advocate 
(SJA) sits down for the first time with 
their commanding general (CG), it should 
not be their first time briefing a general 
court-martial convening authority. While 
serving as a senior trial counsel in the 21st 
Theater Sustainment Command, my SJA, 
COL Joe Frisk, took me to several CG 
appointments and even once let me brief 

The most impactful bosses are often those who seek not to 
boost their own profile, but rather to create an environment 

where their people feel empowered to innovate, make 
decisions, and represent the office.



4 Army Lawyer • Court is Assembled • Issue 1 • 2022

the CG. I appreciated the experience at the 
time, but not as much as I did seven years 
later. As a brand new deputy SJA at 1st 
Infantry Division and Fort Riley who was 
the acting SJA, I had a CG appointment 
two days after signing in. Yes, I had to 
quickly get up to speed on the substance of 
the actions—but if Joe Frisk hadn’t shared 
his spotlight with me and showed me how 
to advise a CG years earlier, I would have 
stumbled my way through that experience 
far worse than I did.

4. Remind Them That Their

Work Is Important

People will row hardest when they feel like 
it matters—not just in the bigger picture 
of the Army or the nation, but also in the 
more personal way of mattering to “the 
boss.” When people feel like their work 
doesn’t matter, your average subordinates 
will gradually withdraw and decrease out-
put—and your best people will accomplish 
the mission in quiet desperation. Both raise 
sustainability concerns. In this regard, we 
offer a few suggestions for the Empowering 
Leader. First, routinely ask subordinates 
what they’re working on . . . and stick 
around long enough to hear (and remem-
ber) their answer. Relatedly, periodically 
ask them to brief you personally on an issue 
they are involved in. Subordinates under-
stand that your time reflects your priorities; 
time spent with your teams—engaging per-
sonally and purposefully—speaks volumes. 
Finally, look for ways to incorporate their 
work into your higher reporting—whether 
in command or legal tech channels. Public 
acknowledgement is powerful.

5. Cultivate and Communicate

Genuine Care for Their Well-Being

It’s one thing to ensure your subordinates 
are motivated and dedicated to the mission. 
It’s another thing to ensure they are moti-
vated and dedicated to life itself. Our busi-
ness is a human business, and people are 
generally more complex and multi-faceted 
than they appear to be. No matter the brave 

face our teammates put on every day, most 
of us face emotional struggles from time to 
time. As such, empowering leaders create a 
culture of communication about life outside 

of work. They learn about their subordi-
nates’ family members, their hobbies and 
passions, and their priorities away from the 
office. While much of corporate America 
may frown upon discussing personal issues 
with subordinates, corporate America is 
not asked to make the sacrifices necessary 
to fight and win our nation’s wars. We are. 

As a starting point, we encourage having 
your folks complete an Article 6 “Facebook” 
page as part of their in-processing. Why 
wait until a senior leader visit is imminent 
to learn about your people? And don’t just 
store these in a binder in your office. Use 
them as a foundation to go deeper—have 
appropriately-engaged leadership. On the 
flipside, nothing generates openness from 
subordinates like a leader willing to offer 
a certain level of transparency about their 
own life, to include their successes and chal-
lenges. Finally, empowering leaders carve 
out time in the business day for nothing but 
socializing. Whether you’re an introvert or 
extrovert, get out of your office every day 
and connect with your team. Put it on your 
calendar if you need to!

Conclusion

Ultimately, an effective leader is one who 
truly cares about their people as people—
and takes steps to ensure they know it! We 
all have important missions to accomplish. 
But amidst the grind of achieving results, 
leaders also need to view the emotional 
health and personal and professional devel-
opment of their subordinates as co-top pri-
orities. More than your impressive resume, 
evaluations, awards, or publications, the 
people you have the privilege to lead will be 
your legacy. Give them the leadership they 
deserve. People First! TAL

BG Borcherding is the Legal Counsel to the 
Chairman of the Joint Chiefs of Staff in 
Washington, D.C.

COL Eric Widmar is the Staff Judge 
Advocate for U.S. Central Command at 
MacDill Air Force Base in Tampa, Florida.

COL Kernan is a Deputy Legal Counsel in 
the Office of Legal Counsel to the 
Chairman of the Joint Chiefs of Staff in 
Washington, D.C.

Notes

1. General James C. McConville, 40th Chief of Staff, 
U.S. Army, Initial Message to the Army Team 
(Aug. 12, 2019), https://api.army.mil/e2/c/down-
loads/561506.pdf.

2. Colonel Kevan Jacobson, Address at the Worldwide 
Continuing Legal Education Training: Principles of 
Leadership (2014), https://tjaglcs.army.mil/principles-
of-leadership.

3. Rudyard Kipling, If, Poetry Found., https://www. 
poetryfoundation.org/poems/46473/if--- (last visited 
Jan. 28, 2022).

Our business is a human business, and people are generally 
more complex and multi-faceted than they appear to be.
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News & Notes
Photo 1

On 10 November 2021, members of the 
10th Mountain Division OSJA conducted 
the first annual “Gilmore Grinder.” The 
Gilmore Grinder is a “Hero Workout” 
designed by SFC Aaron Grubbs, 10th 
Combat Aviation Brigade, to commemo-
rate the service and sacrifice of Regimental 
CSM Cornell Gilmore. On 7 November 
2003, the JAG Corps lost CSM Gilmore 
and CW5 Sharon Swartworth when enemy 
fire erupted on their transport helicopter, 
killing them both, as well as the four other 
Service members on board. The Gilmore 
Grinder Hero Workout is dedicated to the 

six fallen Service members and consists of 
six different exercises meant to represent 
each of the fallen warriors. In May 2022, 
the OSJA hopes to create a similar workout 
in memory of CW5 Swartworth. 

Photo 2

Military Justice paralegals at Fort Gordon, 
Georgia, working hard to complete all the 
panel nominations from across the instal-
lation and put it into a workable format to 
ensure efficiency in this aspect of the justice 
process. Left to right: SPC  Jonathan Padios, 
SSG Taneshia Burley, SGT Aaron Dia-
mond, PFC Tabius Monroe.

Photo 3

On 1 April 2021, V Corps OSJA at Fort 
Knox, Kentucky, coordinated and led a 
Health and Welfare Training for its organic 

1

2

3

4
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batallion and assigned companies. The 
training model employed followed a format 
that sequentially Tested, Assessed, Taught/
Trained, Re-Tested, and Re-Assessed. In 
addtion to the OSJA personnel, personnel 
from the Military Working Dog Kennel 
Master, Military Police, Criminal Investi-
gation Division, Cadet Command G4, and 
a host of other V Corps Command Teams 
and NCO Trainees contributed to this suc-
cessful event. For the OPORD and CONOP 
template, and other training and execution 
guidance, please reach out to MSG Jerry 
White (jerry.w.white.mil@army.mil).  

Photo 4

196th OBC classmates, Kyle Hoffmann, 1st 
SFG(A), and Alex Hernandez, 3d SFG(A), 
graduate the Basic Airborne Course at Ft. 
Benning, Georgia.

Photo 5

Congratulations to the winners of the 
2022 USAR Legal Command Best Warrior 
Competition. SGT Michael Pulaski (3d 
LOD) was the NCO of the Year. SPC Hel-
ena Bockstadter (6th LOD) was the Soldier 
of the Year. The other three USARLC 
BWC Competitors were SFC Benjamin 
McCallum (7th LOD), SPC Michael 
Cranston (3d LOD), and PFC Analycia 
Velazquez (78th LOD).

Photo 6

On 17 March 2022, SGT Belia Martinez, 
Joint Base Lewis-McChord Legal Assistance 
NCOIC, re-enlisted on board a Blackhawk. 
CPT Linda Ramirez, Legal Assistance OIC, 
swore SGT Martinez to her re-enlistment 
oath. SGT Martinez will take the reins as 
the Special Victim Prosecutor NCO for 
JBLM, continuing to provide outstanding 
support to the JAG Corps mission. 

Photo 7

Arizona Army National Guard JAG Corps 
after completing the Grenade Assault 
Course at Fort Huachuca, Arizona, as part 
of the Inaugural JAG Corps field train-
ing exercise in March 2022. 1LT Jeremy 
Branch (back row, center) and SGT James 
Caryl (middle, second from right) were 
recognized as top officer and enlisted Sol-
dier respectively. 

5
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The U.S. Army Advocacy Center
The Corps’s Newest Legal Training Institution

By Fred L. Borch

On 5 May 2022, Lieutenant General 

Stuart W. Risch officially opened the 

U.S. Army Advocacy Center. Located 
at Fort Belvoir, Virginia, the Center is the 
Corps’s newest legal training institution, 
and it meets a long-standing need for mem-
bers of our Corps to be better advocates at 
courts-martial and civil proceedings.

In the 1960s and 1970s, the large 
number of courts-martial being tried in the 
Army meant that it was relatively easy to 
develop courtroom advocacy skills. In 1970 
alone, for example, Army lawyers tried 
some 48,000 special courts-martial.1 The 
end of a draftee Army after the Vietnam 
War and the emergence of today’s more 
disciplined and professional force, how-
ever, resulted in a significant drop in the 
number of trials: last year, the Army tried 
fewer than 575 courts-martial.2 While this 
is a welcome development in terms of good 
order and discipline, it has meant that the 
days are over when one developed advo-
cacy skills by prosecuting and defending 
courts-martial. The solution was obvious: 
create a training institution focused on 
developing and honing advocacy skills.

Modeled after the Justice Department’s 
National Advocacy Center in Columbia, 
South Carolina, the nearly 9,300-square-
foot, $7 million facility has seven state-of-
the-art courtrooms and a large training 
room with the newest audio-visual technol-
ogy. The Advocacy Center’s goal is to devel-
op and enhance the advocacy skills of judge 
advocates, civilian attorneys, and paralegal 
specialists in support of military justice and 
civil litigation programs. This mission takes 
on even greater importance with the recent 
legislative changes to our legal practice. 

Some of the Advocacy Center’s cours-
es are likely to adopt an interdisciplinary 
approach and invite attorneys and paralegals 
to train simultaneously. Other courses will be 
narrowly tailored for a specific litigation sub-
ject. The intent is for the Advocacy Center 
to be the primary destination for the Corps’s 
post-Judge Advocate Officer Basic Course 
advocacy training programs. The Trial 
Counsel Assistance Program, the Defense 
Counsel Assistance Program, the Trial De-
fense Service, Trial and Appellate Judiciary, 
and the Special Victims’ Counsel Program of-
fice, among others, will work closely with the 

Advocacy Center staff to develop a training 
calendar that incorporates course descrip-
tions and the latest legal developments.3

The Advocacy Center also intends to 
incorporate lessons learned from the field 
to better understand the use of the newest 
methods, practices, and technologies in our 
courtrooms. Ultimately, the Advocacy Center 
hopes to be acknowledged as the premier ad-
vocacy training facility in the Department of 
Defense and the lead proponent in ongoing 
efforts to increase advocacy skills across the 
services. Future courses, as well as photo-
graphs of the Center, are available now via 
the Advocacy Center’s website on JAGCNet.4

Mr. Mike Mulligan, who leads the 
Advocacy Center, stresses that the new 
institution will not replace existing advocacy 
training. Rather, as he puts it, the Center 
“will change us from effective practitioners 
to expert practitioners . . . [the Center] will 
be the crown jewel of litigation and advocacy 
training” in the Defense Department.5 TAL

Mr. Borch is the Regimental Historian, Archivist, 

and Professor of Legal History and Leadership at 

The Judge Advocate General’s Legal Center and 

School in Charlottesville, Virginia.

Notes

1. the Army LAwyer: A history oF the Judge Advo-
cAte generAL’s corPs, 1775–1975, at 254–55 (1975).

2. E-mail from Jim Herring, Clerk of Ct., Army Ct. of 
Crim. Appeals, to author (May 23, 2022, 3:04 PM) (on 
file with author).

3. There is even a plan to host night classes for inter-
ested personnel to earn advanced degrees in national 
security and cybersecurity law or national security 
and U.S. foreign relations law from George Wash-
ington Law. U.S. Army JAG Corps, GW Law Courses, 
FAcebook (May 19, 2022), https://www.facebook.
com/ArmyJAGCorps/posts/pfbid0oVg2dR9TmZ-
b8RUG84FMSKm12vUHMjZYZpTCHPe4pu5PugQ-
Vh8xyLKNyQNHGeNMxkl.

4. Advocacy Center, u.s. Army JAg corPs, https://
www.jagcnet2.army.mil/Sites/Advocacy.nsf/home.xsp 
(last visited May 19, 2022).

5. Margaret Steele, Army’s First Advocacy Center Opens 

on Fort Belvoir, deF. visuAL inFo. distrib. serv. (May 
10, 2022), https://www.dvidshub.net/news/420373/
armys-first-advocacy-center-opens-fort-belvoir.

VIPs at the Advocacy Center opening on 5 May. Left 
to right are:  Mr. Mike Mulligan, Director, Advocacy 
Center; Ms. Jessica D. Aber, U.S. Attorney for the 
Eastern District of Virginia; Ms. Carrie F. Ricci, 
Department of the Army General Counsel; Lieutenant 
General Stuart W. Risch, The Judge Advocate General.
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Book 
Review
Exercise of Power
American Failures, Successes, 

and a New Path Forward in 

the Post-Cold War World

Reviewed by Major Joseph D. Smith

So we beat on, boats against the current, borne 

back ceaselessly into the past.
1

Much like the ominous last line of Fitzger-
ald’s classic, The Great Gatsby, the United 
States finds itself struggling mightily against 
a current that stands to push it back into the 
mistakes and failures of the past. Like Fitz-

gerald’s boat, citizens press forward against 
it nonetheless, hoping to move forward. 
The image is easy to visualize—the struggle, 
as old as time, to move forward and learn, 
paying homage to the past while struggling 
mightily not to relive it.

Former Secretary of Defense Robert 
M. Gates, in his 2019 Exercise of Power,2 uses 
this juxtaposition in his follow-up work to 
Duty

3 and examines military and nonmil-
itary power through a series of “interven-
tions” by the United States. In doing so, 
and by understanding what led to decisions 
to use one, both, or neither, Gates offers 
a glimpse into a way forward, founded on 
the building blocks of national triumph, 
sorrow, abandonment, and salvation.

If the United States can learn from 
these, argues Gates, the country can survive 
the post-Cold War world and thrive as a 
democracy, worthy of international envy. 
More importantly, the country can gauge 
successes and failures against measuring 
sticks, such as China and Russia, who face 
the same challenges, and determine how the 
United States is truly faring.

The Symphony of Power

Secretary Gates compares a sovereign’s 
exertion of power to a symphony. His 
symphony consists of the military and 
additional tools, ranging from traditional 
diplomacy, information, and economics to 
more nuanced instruments, such as cyber 
capabilities, nationalism, and religion. Just 
as important, the symphony requires syn-
chronizing and directing these additional 
instruments—and it requires the president 
to act as a conductor.4

Gates’s reflection on this power—and 
how the United States projects it—resonates 
throughout the book and rests on the im-
portant assumption that the United States’ 
advocacy for those “struggling for liberty, 
for a more just and free society, is . . . as old 
as the republic and a source of our global 
influence and power.”5 Advocacy is, simply 
put, what makes Americans who they are, 
however aspirational it may sound.

As Gates relays in his concluding 
remarks, “our ideology is fundamental to 
America’s role in the world, keeping alive the 
belief among the oppressed and unfree that 
this country will use every nonmilitary instru-

ment we have to advance the cause of freedom 

and democracy.”6 Abandoning this equates to 
an abandonment of American history and 
causes a loss of “our national soul.”7

Throughout the book, Gates is careful 
with words. His choices are deliberate and 
calculated, as expected from the former 
Secretary of Defense and Director of the 
Central Intelligence Agency. No mistake, 
then, is his assessment to use every non-

military instrument to advance freedom. 
Military might is necessary, but it cannot 
always be the default. In this newest work, 
he thoughtfully argues that nonmilitary 
sources of power must be further explored; 
they need to be exercised.

Not surprisingly, this exercise of power 
comes in many forms. This exercise of 
power can arrive with fanfare, pomp, and 
circumstance—or it can scale a beachhead 
in the dark of night, unknown to anyone. 
It can be a promise made, or a promise 
broken. The exercise of power, when done 
correctly, defies definition. Regardless 
of form, however, the exercise of power 
requires commitment, and the force of 
the government—Gates’s “symphony of 
power”—must stand behind it. “A threat 
by the president of the United States is a 
potent deterrent only if it is credible and the 
president is prepared to act upon it.”8 If, in 
exerting power, a president wants to draw 
a red line, then the symphony, at the behest 
of the conductor, must be ready to play 
when called upon.

In examining this symphony, Gates 
focuses on the United States’ displays of 
power in fifteen different countries. He 
further examines the successes and failures in 
twelve of these countries in which the Unit-
ed States chose to intervene militarily, or at 
least contemplated doing so.9 What makes 
his observations so captivating throughout 
the book is his proximity to them—such a 
glimpse behind the decisions made at the na-
tional level is rare. Gates provides the reader 
with that insight, across multiple presidents 
and administrations. The book is apolitical 
in that sense—Secretary Gates recognizes the 
politics, but manages, rather deftly, to sepa-
rate those from the exercise of power.

Power Misused Is Power Lost
10

Gates uses the disaster in Mogadishu, 
Somalia, as an entrance to discuss the many 
failures the United States has experienced 
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and calls it an “enduring example” of the 
failure to exercise both military and non-
military power.11 The effort, which started 
out as a United Nations peace operation to 
deliver international relief to a war-torn 
country in crisis, quickly devolved into a 
kinetic military response.12 Contrary to 
the approach to relations with Iran, where 
Gates laments a surprisingly restrained 
approach taken by more than one leader,13 
Somalia represents a poor attempt to exert 
military power without a clear end state.

Elsewhere, Gates observes situations 
(such as that in Ukraine, referencing the 
time period before 2022 invasion by Russia) 
where the United States chose to exercise 
power but, arguably, selected the wrong 
tools in doing so. Instead of choosing covert 
operations, cyberattacks, or sabotage, the 
United States opted for purely economic 
sanctions, creating a backseat approach to 
diplomacy he calls “intervention-lite.”14

Gates is particularly hard on presi-
dents in this area, and argues that inter-
ventions in Ukraine, Georgia, Libya, and 
Syria present a multitude of lessons for 
future presidents.15 He presents the mo-
tives, the stagnant and tired positions held, 
and the chronic indecisions as failures to 
impact a crisis in the most efficient way 
possible. He excoriates the decisions across 
party lines, even recognizing at times that 
he is one of the constants in the deci-
sion-making process.

A recurring point throughout the 
book, though, is overreliance on the 
military. Like Rosa Brooks,16 he senses a 
pattern of using the U.S. military as a broad 
solution to all of the world’s problems. 
Gates, quoting military historian Max 
Hastings, notes that a Soldier’s selling point 
is that they kill people. “It is too much to 
ask of most that they should resolve polit-
ical and social challenges beyond their . . . 
experience, conditioning and resources.”17 
The military, he argues, should not be the 
solution to everything.

This argument, as the reader can attest, 
is neither a new position, nor a novel basis 
for a work of non-fiction. What makes 
Gates’s book worth reading, however, is the 
way in which he then weaves this narrative 
into a need for, of all things, marketing. 
The United States consistently outpaces 
the world in virtually every category of hu-

manitarian aid and assistance, but habitually 
fails to receive the recognition due.

Gates is painfully consistent throughout 
his book on exposing the United States’ terri-
ble promotion skills. To illustrate this point, 
Gates reminds readers that during the late 
1990s, while North Korea was experiencing 
a severe famine that killed millions, the Unit-
ed States gave more food for relief in a four-
year period (1997–2000) than China did.18 In 
1999 alone, the United States donated more 
than the rest of the world combined, yet 
failed to publicize this assistance, and made 
little to no effort to let the North Koreans 
know who was feeding them.19

North Korea is one example, but the 
list is exhausting. Virtually every country, 
friend or foe, has received some benefit 
from American coffers. These are successes 
in a humanitarian sense, to be sure. The 
failure is that the country, in Gates’s esti-
mation, is so bad at broadcasting the good it 
does year after year across nations, conti-
nents, cultures, religions, and governments. 
As the world’s largest benefactor, Gates 
argues eloquently, the United States fails to 
take credit for these actions, and, thus, fails 
to reap the benefits.

Qualified Success

In Gates’s estimation, U.S. involvement in 
Colombia stands as an unequivocal, albeit 
imperfect, example of a successful use of the 
symphony concept.20 In his estimation, the 
“history of decisions and actions by both 
U.S. and Colombian leaders contributing 
to the success of Plan Colombia” has helped 
to explain failures elsewhere, serving as 
a model to replicate.21 To replicate this 
success, Gates focuses on six lessons that he 
believes are of enduring relevance.

First, he believes that a courageous 
and hardened leader—willing to use force 
against enemies but also work with all ele-
ments of society—is a precondition to suc-
cess. In Colombia, then-President Álvaro 
Uribe exhibited both traits.22 Solving the 
world’s problems is impossible with a leader 
devoid of courage or diplomacy—it requires 
a “steel backbone.”23

Gates misses an opportunity here to 
define the key differences between military 
and nonmilitary power. His observation that 
a leader “willing to use force” while working 
“with all elements of society” serves as the 

crux of the book; however, this sentence, 
buried a quarter of the way into his work, is 
easily overlooked and inadequately high-
lighted. Make no mistake, however—the 
imperative encapsulates Gates’s argument 
succinctly and efficiently. Unfortunately, 
recognizing the argument is anticlimactic 
nestled among the six factors of success.

Second, Gates proposes that suc-
cess needs foundation. In Colombia, that 
foundation existed in the form of a unified, 
well-established, and democratic institu-
tion.24 In Afghanistan, it did not, or had not 
in decades. The absence of a foundation—
something on which to build—cuts against 
a successful symphony of power. Often, this 
foundation is missing in many of the United 
States’ foreign humanitarian aid and other 
overseas projects.

Third, Gates attributes success to the 
fact that the military did not drive Colom-
bia’s plan, and the country instead drew on 
nonmilitary instruments of power. Colom-
bia’s Department of State took the lead while 
other government agencies filled supporting 
roles. The military and police were respon-
sible for fighting rebels, and improvements 
in security were key, but U.S. assistance 
efforts were managed by civilians.25 This was 
key, and remains an important lesson today: 
be there to assist those fighting, but do not 
conduct the fighting for them.

The next two keys to success involve 
Congress’ role in the exercise of power. For 
the most part, Gates focuses on the execu-
tive branch in discussing the symphony of 
power. When he does discuss the legislative 
branch, it is to upbraid their abdication to 
the executive. Here, however, he notes that 
the congressional limits on the size of the 
military and contractor presence in Colom-
bia was critical and stands in contrast to a 
more traditional role, at least of late, where 
Congress has ceded its powers in foreign 
policy almost exclusively to the president.26 
Success demands that Congress be involved. 
Further, bipartisan support from that same 
Congress who imposed limits was key; 
it spanned fifteen years and three presi-
dencies. This consistency allowed for the 
strategic goals of intervention to play out 
over time—a luxury not usually afforded to 
these types of long-term efforts.

Finally, Colombia wanted the Unit-
ed States’ help.27 The United States never 
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invaded or occupied Colombia. For the 
most part, the U.S. presence was undetect-
able to Colombians, and this quiet exercise 
of power was a key to that success. Along 
this vein, Gates devotes an entire chapter to 
the continent of Africa, save Somalia, and 
labels U.S. efforts there a success—despite 
the incredible challenges the continent 
presents. Again, however, Gates attributes 
this success to the belief that the United 
States often preferred and implemented 
nonmilitary means when dealing with 
Africa. By no means was Africa a peaceful 
place, but, quoting former Secretary of State 
Madeleine Albright, “[t]he solution to these 
conflicts had . . . to be found through diplo-
macy, with outside force introduced rarely 
and selectively.”28

It is in his discussion of Africa that Gates 
truly shines. After considering a detractor’s 
argument that humanitarian and diplomatic 
assistance to Africa yields little to no benefit 
to the United States, he encourages the read-
er to consider that even in great philanthro-
py, there are personal gains to be considered. 
Diplomacy and assistance in war-torn and 
famine-ravaged Africa might be the “right 
and moral things to do,” but that line of 
thinking is for idealists.29 The United States 
helps others because doing so helps the Unit-
ed States. Such humanitarian support attacks 
pandemics, terrorism, and extremists at their 
points of origin and creates allies for a future 
time when the seemingly altruistic state may 
need them.30

The American diplomatic and human-
itarian policy approach to the continent of 
Africa ties Secretary Gates’s argument to-
gether. America must be willing to take on 
the hard tasks and must never shrink to a 
corner while the rest of the world struggles. 
Diplomacy and humanitarian assistance 
benefit the United States in untold ways, 
and for untold future generations. Howev-
er, to capitalize on this, the country must 
not shirk from advertising its good deeds. 
Leaders must embrace them and hone them 
into something that projects the country’s 
power around the globe.

Lessons Learned

In his own words, Secretary Gates “saw, and 
was party to, both good and bad decisions. 
All of them cost lives. And [he] learned a 
lot.”31 He does not take this lightly, and he 

honestly and openly discusses the role he had 
in many of these interventions. Often, using 
hindsight, he is able to pinpoint the failure or 
the turning point; not surprisingly, that fail-
ure is often laid at the president’s feet. Gates 
clearly adopts the belief that great power 
bestows great responsibility.

And responsibility is key here—the 
United States must take credit for and pub-
licize nonmilitary efforts.32 The satisfaction 
of doing good works without fanfare “may 
be sufficient for religious orders,” but for 
governments engaged in the exercise of 
power, such silence serves no purpose.33 
Gates minces no words in this regard, 
calling American strategic communications 
inadequate and inept at times, leaving the 
magnitude of assistance provided to inter-
national crises virtually unknown to the 
entire world.34

Credit notwithstanding, Gates asserts 
that the United States must define and 
understand the purposes and goals of 
American power beyond simply protecting 
national interests.35 Gates argues the United 
States has not yet identified its approach 
to foreign policy, and he contemplates 
two distinct strategies to flush them out. 
Does the United States assume the role of 
making the world “safe for democracy,” 
as Woodrow Wilson said, or ought the 
country adopt John Quincy Adams’s ideal 
to be the “the well-wisher to freedom and 
independence of all,” but the “champion 
and vindicator of her own”?36 The United 
States must react to each intervention, 
using lessons from the past. America must 
utilize the symphony of power in a way that 
is as unique as the problem itself. In this 
aspect alone, Gates’s book is refreshing and 
surprisingly optimistic.

One thing is certain for Secretary 
Gates: military forces are not trained to 
remedy the many political and economic 
problems in other countries. The Army 
and Marine Corps are not “the Peace Corps 
with guns.”37 They are trained to kill. They, 
like any other exercise of power, must not 
be misallocated.

The exercise of military power must 
also have a clearly marked expiration date. 
The exercise of any instrument of power—
but especially the military kind—must not 
be indefinite. It must be succinctly planned, 
funded, and executed. In his chapter on the 

quagmire of the mission in Afghanistan, 
Gates recounts a 2009 meeting in which 
then-CIA Director Leon Panetta observed, 
“[w]e can’t leave, and we can’t accept the 
status quo.”38 This line of thinking endures 
today with many military leaders.

Those words could have been uttered 
in 2020 and 2021, which speaks volumes to 
their truth. After twenty years of operating 
there, the U.S. military has left Afghanistan; 
yet the narrative remains unchanged. I 
and other contract and fiscal law attorneys 
saw the same issues crop up over and over 
again. And each time, it seemed like we 
were reinventing the wheel. Afghanistan 
tends to do that to otherwise powerful 
countries. By mid-1986, Soviet Union 
President Mikhail Gorbachev had told the 
Politburo that the Soviets needed “to get 
out of there.”39 By January 1987, a Politburo 
member stated that the Soviets had “been 
defeated.”40 Even the Defense Minister 
Sergei Sokolov admitted that the war could 
not be won militarily.41

Military intervention need not be 
the be-all and end-all. Diplomacy will not 
always work. Similarly, economic sanctions 
need not be the first choice in all situations. 
Gates argues that tools such as informa-
tion operations, neutralizing or sabotaging 
leaders, cyberattacks and manipulation, se-
curity assistance and training, and expelling 
relatives from the United States are tools 
that are often available but unappreciated in 
their potential.42 He constantly reminds the 
reader, almost ad nauseum, that the only 
requirement is to consider, but not neces-
sarily use, every tool.

All of that said, to Secretary Gates, some 
problems—like North Korea—can only be 
handled militarily.43 To exercise the full spec-
trum of power, the United States must face 
that reality and be willing to accept the costs 
and casualties that come with such a course 
of action.44 If those are unsavory options, 
then leaders should modify the strategy to 
meet goals that are palatable.

It is here, at this moment of the book, 
when Gates tires of rhetoric and discards 
his tweed and seersucker diplomacy collec-
tion of suits for the more practical military 
attire. Reminiscent of his Air Force officer 
days, and yearning for the full display of 
nationalistic hubris, Gates crowns military 
strength as the ultimate instrument of pow-
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er and unabashedly compares the United 
States to distant but formidable foes like 
Russia and China.45 He recognizes the Unit-
ed States and Russia as the current undis-
puted military powers, but sees China’s rise 
as a dominant force in Asia as an achievable 
ambition.46 With China, he notes their 
“long-range strategy” of competing with the 
United States (and the United States’ lack 
of such a strategy) as their greatest nonmil-
itary instrument of power.47 To talk about 
Russia’s return to prominence and China’s 
continual rise to power and not mention 
American superiority, it would seem, would 
be criminal. Gates does not disappoint.

The Nonmilitary Solution

Gates wraps up the book by discussing ways 
to fix nonmilitary instruments and, thus, 
create the symphony needed to counter 
threats like China and Russia. This requires 
the United States to move away from the 
model of a “nineteenth-century tricycle, 
with a giant front wheel (Defense) and tiny 
back wheels (everyone else).”48 True to his 
past, he never suggests a degradation in 
military capabilities. Instead, the key is to 
sustain military might while strengthening 
the other powers, the greatest of which 
is the Department of State.49 Gates is not 
overt in his predilection, but the message is 
clear—the United States can most certainly 
exercise military might at will. Preferably, 
however, this plays out with the exercise 
of nonmilitary powers.50 Gates envisions 
that day coming, but only if lessons taught 
in the past are applied in the future. With 
a full symphony of power, led by a strong 
executive and guided by the right motives, 
there is no greater force on earth.

Russian General Valery Gerasimov 
wrote that the “role of nonmilitary means 
of achieving political and strategic goals has 
grown, and, in many cases . . . have exceed-
ed the power of force of weapons in their 
effectiveness.”51 To Secretary Gates, there 
are “few more succinct descriptions of the 
use of nonmilitary instruments of power 
and how they can be integrated with covert 
military operations than Gerasimov’s.”52

Gates argues that friends and allies 
acquired and sustained through nonmil-
itary instruments of national power are 
vital in our “dangerous and unpredictable 
world.”53 The symphony of power he 

describes demands that the orchestra work 
together, and solos are rare. One thing is 
certain, however—the Department of De-
fense should rarely sit first chair. This is a 
lesson the United States continues to learn. 
Because of the enormous Defense budget, 
there is always a desire to solve everything 
with that budget and with those affiliated 
resources. Fiscally, however, that approach 
is not supportable, and the military often 
cannot, either legally or practically, answer 
the call every time funds are needed.

Conclusion

Much like Duty, Gates’s Exercise of Power is 
a must-read. His thoughtful meanderings 
across presidents, Congresses, and conflict 
through the decades are both insightful and 
entertaining. The visual he creates of a sym-
phony is strong, and it holds the reader’s 
attention throughout multiple successes and 
failures. This symphony is a collective of 
unmatched power, and his message refuses 
the pessimism often found in nonfiction 
works today. Gates’s message is not dire, 
but rather illustrative. Leaders must be 
open to innovative ways to approach prob-
lems. The military must not be the first tool 
at the ready, but need not be the last resort, 
either. If the President offers the threat of 
the U.S. military, then the President must 
be willing to unleash it if necessary.

To Gates, a symphony composed of 
many instruments is a thing of beauty. He 
offers many warnings to the reader, but all 
is not lost. To Gates, this power defeated 
authoritarianism twice in the twentieth cen-
tury, and stands ready to do so again.54 TAL

MAJ Smith is the brigade judge advocate for the 

173rd Infantry Brigade Combat Team (Airborne).
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Azimuth Check
Would You Rather
Stewarding Our People Is More Important Than Any Other 

Type of Legacy

By Command Sergeant Major Joshua Quinton

“Would you rather” is a game that, in its 
simplest of forms, stimulates conversation 
among people unfamiliar with each other. 
At times, effective leadership requires 
that one play this game. My hope is that 
you will have genuine conversations with 
your teammates where the exchange of 
ideas, opinions, and reasoning can break 
down barriers, build trust, and even lead to 
laughter and surprise. Such conversations 
will give you a better understanding of 
what is important to them, and, in turn, 

you can share what is important to you. It is 
through these communications that we, as 
leaders, build the foundation that enables us 
to best take care of our people.

If leadership is leading by example, 
perhaps you will allow me to start. Would 
you rather leave a superficial, self-ag-
grandizing legacy, or be a steward of your 
profession? Would you rather be known as 
a leader who directed the development of 
a new uniform, or would you rather make 
a lasting impact on the people closest to 

you? As young Soldiers begin to develop, 
perhaps these ideas are not at the forefront 
of their minds. Promotions, training, a 
dream assignment, or perhaps preparing 
for life after service are the priorities of our 
younger people in uniform. The impact 
they leave behind is not. According to 
Army Doctrine Publication 6-22, leaders 
whose subordinates are seeking advance-
ment need support for their developmental 
opportunities.1 Providing young Soldiers 
opportunities to advance (even if at the 
expense of your personal gain) is steward-
ship. A young infantryman improving their 
foxhole before moving to another operating 
post so their replacement has a more secure 
fighting position is stewardship. One could 
argue that the foxhole left behind is that 
infantryman’s legacy, as it is something 
“handed down from the past,” or from a 
predecessor.2 However, I believe there is 
greater weight and well-intended thought 
given to providing a sincere effort toward 
being a good steward.

The Army defines stewardship as 
the “act of improv[ing] the organization 
beyond [your] own tenure.”3 Some may 
think that this happens only at the most 
senior of levels. However, in my view, it 
should happen at every level. Improving 
your foxhole is one analogy I have used 
since I was a young infantryman. It is one of 
the most basic forms of stewardship taught 
at the first level of institutional training. 
All Soldiers at all levels should be encour-
aged to improve their literal and figurative 
foxholes. Whether it is conducting routine 
maintenance on their assigned vehicle 
every week, or ensuring they notify their 
first-line leader that the refrigerator in their 
barracks room is no longer working, that is 
stewardship.

As we progress through our careers, 
we gain experience and our responsibili-
ties increase; our foxholes become larger 
and more complex. We need to be able 
to fit more into it, and there are intricate 
details that should be addressed. We can dig 
grenade sumps, add more camouflage, and 
improve the details on our range cards. We 

PT with OBC: Leaders at The Judge Advocate 
General’s Legal Center and School perform physical 
training with Judge Advocate Officer Basic Course 
students to help prepare them for the ACFT. (Photo 
courtesy of author)
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can improve our office spaces the same way 
by adding books to the shelf, painting the 
walls, or displaying personal items that spur 
conversation with fellow Service members. 
As we progress in our careers, our spheres 
of influence grow, and the potential for 
larger long-term returns is exciting. How-
ever, the most important facet of steward-
ship is selflessness. That is the tipping point 
between legacy and stewardship. It is an 
investment in those who will come after 
us, a paying forward to others who we may 
never meet, but who will nevertheless reap 
the benefits of our efforts.

“Improving the organization for the 
long-term is deciding and taking action 
to manage people or resources when the 
benefits may not occur during a leader’s 
tour of duty with an organization.”4 In 
other words, knowing the benefits of your 
actions may not occur during your tenure 
speaks to the selfless nature of stewardship. 
As leaders develop from the direct level of 
leadership to organizational and then stra-
tegic leadership, the opportunities to make 
more significant impacts arise. However, 
this does not mean that there needs to be 
an earth-shattering new innovation for 
somebody to improve the organization be-
yond their tenure. Many remember General 
Eric Shinseki, 34th Army Chief of Staff, for 
establishing the black beret for wear for 
regular Army Soldiers. His official portrait 
in the halls of the Pentagon depict him 
holding his black beret in his right hand. 
This was not the most popular uniform 
change among Soldiers in recent history. 
It was especially disappointing for the 75th 
Ranger Regiment, who had worn the black 
beret to distinguish themselves from regu-
lar Army Soldiers.5

However, it is not fair or accurate to 
limit the contributions of a career Soldier 
to a uniform item. The black beret may 
be his legacy from a shortsighted point 
of view, but what about his example of 
showing honesty, truth to power, and 
personal integrity under extreme pressure? 
When asked by the Senate Armed Services 
Committee about how many troops were 
necessary for a successful invasion of Iraq, 
General Shinseki gave an experience-based 
response of “several hundred thousand.”6 
His response was not taken well by the De-
partment of Defense,7 but forward-thinking 

General Shinseki attempted to “prevent the 
loss of effectiveness” into the future after 
the successful invasion of Iraq by giving 
an honest assessment.8 Rather than being 
remembered for his legacy decision of im-
plementing the black beret, his consistent 
effective communication may have assisted 
General Shinseki in completing his Army 
career in a way that highlighted his selfless 
approach to advising senior leaders.

In addition to working to improve 
the organization, a good leader who is 
stewarding the profession understands 
that the benefit of consistent communica-
tion through counseling even at the most 
senior levels is vitally important. Effective 
counseling is the best method to instill the 
tenets of stewardship in the Army. Lead-
ers can successfully assess developmental 
needs of others through communication, 
observation, and feedback; leaders are able 
to facilitate their Soldiers’ ongoing devel-
opment by communicating, observing, and 
providing timely feedback.9 Timely feed-
back ties in to selflessness as the counselor 
is placing their subordinate’s development 
above their own. Leaders at every echelon 
should counsel to accomplish these goals. 
Without counseling, leaders are unable to 
garner an honest assessment of their subor-
dinates’ abilities and needs and to then take 
appropriate steps to develop those abilities 
and meet those needs. Without counseling, 
leaders’ hands are tied when it is time to 
provide an honest officer or noncommis-
sioned officer evaluation. Honest evalu-
ations improve the organization for the 
long-term by ensuring evaluation and pro-
motion boards have a clear picture of who 
is being evaluated and their potential for 
future ascension into positions of increased 
responsibility. Counseling provides the 
leader multiple perspectives regarding the 
pulse of the organization which can identify 
potential pitfalls in successful team build-
ing. Leaders must learn which method(s) 
of communication they should utilize that 
will best resonate with the Soldiers in their 
charge. Leaders must spend time getting to 
know their Soldiers, and learn how best to 
communicate with them. Soldiers will learn 
from your successes as well as your failures. 
In turn, they will counsel their subordinates 
when the time comes if they have learned 
those best practices from you.

So, back to the original question, reader. 
Would you rather be a good steward of 
your people or leave a self-serving legacy? 
Would you rather impart a lasting impres-
sion on a young Soldier’s life that will reso-
nate throughout their career and beyond, or 
would you rather focus on yourself, leaving 
your and your subordinates’ foxholes in dis-
repair? Selflessness must inspire our drive 
to improve the organization into the future 
and beyond. TAL
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Lore of the Corps
Not Bergdahl, But Bergdoll
The Court-Martial of “America’s Most Notorious Draft 

Dodger”
1

By Fred L. Borch III

While many readers will have heard of Ser-
geant Bowe Bergdahl, who was court-mar-
tialed for desertion and misbehavior before 
the enemy in Afghanistan,2 few know about 
the court-martial of a Soldier with a strik-
ingly similar surname—Grover C. Berg-
doll. What follows is the story of why this 
Bergdoll (apparently no kin to Bergdahl) 
was court-martialed not once, but twice 
for desertion in World War I—a unique 
prosecution that lasted twenty years and 
cost millions of dollars.

Born to a wealthy family in Philadelphia 
in 1893, Grover Cleveland Bergdoll3 was the 
youngest of five children; he had one sister 
and three brothers. The source of the Berg-

doll fortune was beer, and the huge Bergdoll 
Brewery made thousands and thousands 
of dollars by providing beer to some 1,400 
taverns and saloons in Pennsylvania.4

To say that Grover was a spoiled brat 
is an understatement. After his father died 
when he was three years old, his mother, 
Emma Bergdoll, took over the business. 
She bought her youngest son whatever he 
wanted and spent thousands of dollars on 
racing automobiles, which Grover raced 
with his brother, Erwin. In 1912, she also 
gave Grover the money to purchase a 
Wright Brothers biplane. At the controls 
of this contraption, Grover “terrorized the 
Philadelphia community . . . dive-bombing 

roof tops, racing locomotives, and chasing 
frightened bathers down the beaches of 
Atlantic City.”5

When the United States declared war 
on Germany in April 1917, Grover Cleve-
land Bergdoll was one of the first young men 
to register for the newly-instituted draft. On 
15 August 1917, he received a notice from 
the Army that he was to report for a physical 
examination. But Bergdoll’s mother had been 
born in Germany and maintained close ties 
with her native country. Consequently, she 
convinced Grover—or he allowed himself to 
be persuaded—that he should not report for 
his draft physical.6

As the war got underway, anti-Ger-
man sentiment increased greatly. High 
schools stopped teaching the German 
language.7 Richard Wagner’s music was 
no longer performed. Dachshunds were 
now called “liberty puppies.”8 German 
measles were “liberty measles.”9 Sauerkraut 
was “liberty cabbage.”10 While as many 
as 160,000 young men ultimately would 
evade conscription, Bergdoll’s wealth and 
German heritage made him stand out as a 
“draft dodger.” When his mother offered 
the head of the local draft board $1,000 if 
he would exempt her son from the draft, 
the situation only got worse for Grover.11 
Later, when Grover disappeared from pub-
lic view, his mother falsely informed the 
local media that he had fled to Mexico and 
was on his way to Spain. In fact, Bergdoll 
had not left the country, but was living part 
of the time in a house in Maryland.

Emma Bergdoll’s public pronounce-
ments did have one important result: agents 
with the Department of Justice12 now began 
searching for Grover and, in July 1918, the 
U.S. Attorney for the Eastern District of 
Pennsylvania printed posters announcing 
that Grover was “Wanted” as a “serious of-
fender against the laws of the United States” 
and calling upon members of the public to 
aid law enforcement in apprehending him.13

While the U.S. authorities tried to find 
Bergdoll, they were unable to locate him 
until January 1920 when a raid on the family 
home in Philadelphia revealed that Grover 
Bergdoll had been hiding there for months. 

The Bergdoll home in Philadelphia. (Photo courtesy 
of author)
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He was taken into custody by the police and 
turned over to military authorities.14

Imprisoned in a cell in Castle William 
on Governor’s Island, New York, Bergdoll’s 
general court-martial for desertion under the 
58th Article of War began on 4 March 1920. 
The government’s theory was that it had 
in personam jurisdiction because, when the 
Army’s Adjutant General notified Bergdoll 
that he must report for his physical examina-
tion, he “was automatically inducted” when 
he failed to report for that exam. He also had 
failed to return a questionnaire to the Army 
as required by the Selective Service Act, and 
this was a second basis for Bergdoll’s auto-
matic induction into the Army.15

While one might think that this was 
a tenuous basis for court-martial jurisdic-
tion, the trial judge advocate, Lieutenant 
Colonel Charles C. Cresson, insisted that 
it was sufficient. Bergdoll’s two civilian 
attorneys, Harry Weinberger and D. 
Clarence Gibboney, attempted to quash 
the court-martial’s jurisdiction by filing 
a writ of habeas corpus in U.S. District 
Court, but the federal judge dismissed the 
writ. Bergdoll’s general court-martial for 
desertion would proceed.16

With jurisdiction established, the 
outcome was not surprising. Bergdoll was 
found guilty of desertion and sentenced 
to five years’ confinement at hard labor. 
His punishment also included forfeiture of 
all pay and allowances and a dishonorable 
discharge.17

Now confined at Fort Jay on Gover-
nor’s Island, Bergdoll hatched an escape 
plan that seems farfetched today but 
apparently was not so viewed in 1920. He 
hired Brigadier General Samuel T. Ansell, 
who had served as Acting Judge Advo-
cate General in World War I, to assist 
in working for his “release” from prison. 
While presumably this meant that Ansell 
would work to have Grover’s court-martial 
conviction reversed or set aside, Ansell also 
wrote a letter to Major General P.C. Harris, 
the Army Adjutant General, in which he 
asked Harris to permit Bergdoll to leave 
confinement for a most curious reason: to 
recover $105,000 in gold coins.18

In an 11 May 1920 letter to Harris, 
Ansell explained that his client had bur-
ied these coins in “a metallic container” in 
“lonely spot on a mountainside.”19 Bergdoll 

was now very much afraid that someone 
would find this treasure and steal it from 
him. Consequently, Ansell requested that 
Bergdoll be permitted to leave Fort Jay to 
recover these gold coins, after which he 
would promptly return to prison.20

Amazingly, the War Department 
granted the request that Bergdoll be let 
out of his cell in Castle William to dig up 
the buried gold. Although Ansell and his 
law partner, Colonel Edward S. Bailey, had 
promised that one of them would accom-
pany Bergdoll and his military guard, the 
two former Army lawyers decided at the 
last minute that they were too busy to join 
Bergdoll. As a result, on 20 May 1920, 
Grover Bergdoll left his prison cell in the 
company of two sergeants. The two non-
commissioned officers were instructed to 
escort Bergdoll “somewhere” and then bring 
him back. When the two sergeants sug-
gested that Bergdoll should be handcuffed 
while in their custody, they were told that 
there would be no handcuffs as these might 
“humiliate the prisoner.”21

Bergdoll never went to Maryland to 
dig up buried gold. Instead, the next day, 
he slipped away from his two guards and 
escaped. Despite a frantic search by local, 
state, and federal authorities, Bergdoll could 
not be found. While there was a report that 
he had disguised himself by dressing as a 
woman, and might have fled to Canada, the 
truth was that Bergdoll managed to board 
a passenger ship to Liverpool, England. 
After a few days in London, he crossed the 
English Channel and took the train to Ger-
many, where he arrived on 24 July 1920.22

Bergdoll now set up house in a hotel 
in the village of Eberbach, located on the 
edge of the Black Forest. He chose Eberbach 
because it was his mother’s hometown, and 
Emma still had many relatives in the town. 
Grover’s “easy smile, firm handshake, and 
ready use of the German language”—he was 
fluent—quickly made him a local hero.23 He 
was, in the view of the residents of Eber-
bach, a “wronged martyr” who deserved 
their protection.24

If Bergdoll thought he could live a 
peaceful life in an idyllic village, he was 
mistaken. On the evening of 26 January 
1921, six men in an automobile came to a 
stop next to the car in which Bergdoll was a 
passenger. The men got out of their vehicle. 

Then, the individual nearest Grover point-
ed a revolver into the window of Bergdoll’s 
car and aimed at Bergdoll’s head. The man 
ordered Bergdoll to turn off the car’s engine 
or he would shoot him dead. Grover, 
however, had other plans. He lunged at the 
gunman, and shoved the weapon away. 
At the same time, the driver of Bergdoll’s 
vehicle stepped on the gas pedal and the car 
sped away. The gunman fired at the fleeing 
Bergdoll but missed him. A young woman 
who had just been married, however, was 
shot in the arm.25

Local authorities quickly captured the 
assailants. Two were Americans, and one 
of them was an Army sergeant assigned to 
the American occupation forces in Ko-
blenz, located some 200 miles away. The 
other four were Germans who had been 
hired by the Americans to kidnap Berg-
doll, bring him across the Rhine into the 
U.S.-occupied territory, and turn him over 
to American authorities there. Presumably, 
Bergdoll would be returned to U.S. soil to 
stand trial. The plan to bring Bergdoll to 
justice, however, now triggered an interna-
tional incident. United States citizens had 
entered Germany, committed the crimes of 
attempted kidnapping and aggravated as-
sault, and wounded an innocent woman on 
her wedding day. Major General Henry T. 
Allen, the commander of U.S. forces in Ko-
blenz, immediately apologized for the attack 
and insisted that the American government 
had nothing to do with it.26

A little more than two years later, 
Bergdoll’s freedom was again in jeopardy 

Bergdoll claimed to have $105,000 in U.S. $20 gold 
coins. (Photo courtesy of author)
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when Army Lieutenant Corliss H. Griffis 
arrived by ship in France and then traveled 
to Germany. The purpose of Griffis’s trip: 
kidnap Bergdoll and return him to the 
United States for punishment. As Griffis 
later explained, he was outraged that Berg-
doll “was living on the fat of the land while 
hundreds of American soldiers were lying 
under crosses” in cemeteries in France.27 
To carry out his plot, Griffis hired a car 
and driver, as well as a Swiss citizen named 
Karl Schmidt who had been employed in a 
Paris detective agency. But the Griffis plan 
went awry, too. On 11 August 1923, when 
Schmidt and an accomplice named Sperber 
broke into Bergdoll’s hotel room to kidnap 
him, Bergdoll fought back. He bit Sperber’s 
thumb off of his hand and then managed 
to reach for a pistol—and put a bullet in 
Schmidt, who died moments later.28 Lieu-
tenant Griffis would later be tried by the 
German authorities for attempted kidnap-
ping and breach of the peace. He insisted 
that Bergdoll had “insulted America, and 
it was every American’s duty to punish 

him.”29 The German judge hearing the case 
was not persuaded. He found Griffis guilty 
and sentenced him to eighteen months’ 
imprisonment.30

Bergdoll now settled into a quiet-
er existence. He married a local woman, 
Berta. His first child, a boy named Alfred, 
was born in July 1927. The following year, 
Grover and Berta had a second child, whom 
they named Emma (after Grover’s moth-
er). While apparently happy in Germany, 
Grover decided that he should return to 
America in June 1929. It seems that he was 
worried about the state of the economy, 
and the increasingly speculative New York 
Stock Exchange. Consequently, Bergdoll 
decided it was time to slip back into the 
United States to collect the $105,000 in 
gold coins that he had hidden—not in the 
ground, but in his home in Philadelphia. It 
had been nearly ten years since Bergdoll had 
been in the United States.31

Berta and the two children sailed 
directly to the United States from Germany. 
Grover, however, took a more circuitous 
route. Under an alias, he traveled first to 
Montreal before taking the train to New 
York City and then Philadelphia. Since he 
was using an alias—and since his face no 
longer appeared in newspapers—no one 
recognized him.32

Once home, Bergdoll quickly located 
the gold coins, which were “in a closet on 
top in the wall and which was cemented 
shut.”33 After using an axe to break through 
the cement, Grover gathered up the gold. 
But life in Philadelphia was difficult; Berg-
doll was afraid to be seen in public. As a 
result, he hid in the home for the next four 
years; only Berta and his children ventured 
outside. In 1934, with Berta’s visa now 
expired (she was still a German citizen), the 
Bergdoll family decided that they all should 
return to Eberbach. Shortly after arriving in 
Germany, Berta gave birth to a fourth child 
(she and Grover had had a third child while 
in Philadelphia).34

Germany had changed for the worse 
during the Bergdolls’ absence. Adolf Hitler 
and the National Socialists had come to 
power, and Grover quickly decided that 
the Nazis were not to his liking. On the 
contrary, Bergdoll was now convinced that 
he wanted his children to grow up “in the 
freedom of America.”35 Berta returned to 

the United States—alone—to advocate for 
clemency for her husband. Bergdoll himself 
wrote a letter to President Franklin D. Roo-
sevelt, requesting that he be given lenient 
treatment. The answer from Roosevelt’s 
Attorney General, however, was: “No 
Clemency.”36 Bergdoll would have to return 
to U.S. soil and take his chances.37 Rather 
than making an open and public return, 
however, Bergdoll decided once more to 
secretly enter the United States. In late 
1935, using yet another alias, he traveled 
from Germany to England, and then took 
a ship from Southampton to Quebec. After 
arriving by train in Philadelphia, Grover 
Bergdoll went into hiding once again at his 
family home in Philadelphia.38

Three years later, in 1938, Bergdoll 
finally realized that if he were ever to have 
any freedom, he would have to surrender 
to the U.S. authorities. But he had to return 
to Germany so that he could legally enter 
the United States under his own name. As 
it was, he was in the United States on a false 
passport and a false identity. Consequently, 
Bergdoll returned to Germany in late 1938.39

In January 1939, Bergdoll’s attorney 
notified the U.S. Secretary of State that 
his return to America was imminent and 
that he intended to surrender. In April, as 
Bergdoll’s lawyer was requesting guid-
ance from the Army as to how and where 
Bergdoll should surrender, events took an 
unexpected course: Congressman Forrest A. 
Harness introduced a bill in the House that 
would preclude “any person convicted of 
desertion . . . who has heretofore proceeded 
to a foreign country to escape punishment” 
from being admitted to the United States.40 
The import of this bill was clear to all: were 
it to be enacted, Bergdoll could never return 
to American soil.41

While some commentators—and Berg-
doll’s attorney—insisted that this legislation 
was ill-advised, if not unconstitutional, 
Harness’s bill unanimously passed the House 
on 15 May 1939. For Grover, time was now 
very much of the essence. On 25 May, the 
same day that Harness’s legislation reached 
the U.S. Senate, Bergdoll arrived in New 
York City as a passenger on the German 
liner S.S. Bremen. He was immediately taken 
into custody.

On 5 October 1939, a thirteen officer 
court-martial panel found Bergdoll guilty of 

Attorney Harry Weinberger represented Bergdoll 
at this second trial by courts-martial. After the 
proceedings were over, Weinberger sued Bergdoll 
for failing to pay him his $75,000 legal fee. In this 
15 April 1940 photograph, Bergdoll (right, in dark 
coat) leaves the Supreme Court in New York City, 
where he had appeared to answer Weinberger’s 
lawsuit. (Photo courtesy of author)
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desertion in time of war. He was sentenced 
to three years’ confinement at hard labor 
and a dishonorable discharge. The entire 
trial had taken only three hours.42

Bergdoll was transferred from a cell 
on Governor’s Island to the prison at 
Leavenworth, Kansas. While confined 
there, and after the United States entered 
World War II, Bergdoll offered to enlist in 
the Army Air Forces. He almost certainly 
thought that his prior experience as a pilot 
might make him useful to the war effort. 
Not surprisingly, however, Bergdoll’s offer 
to serve was refused.43

Grover Cleveland Bergdoll was 
released from prison on 7 February 1944. 
He and Berta and their children lived for a 
time on a 260-acre farm near Philadelphia. 
Within a matter of months, however, 
Bergdoll suffered a mental breakdown. 
Berta sold the farm, and the family moved 
to Virginia. In 1962, Grover was commit-
ted to the Westbrook Psychiatric Hospital 
in Richmond, Virginia. He died there of 
“chronic degenerative brain disease” on 27 
January 1962.44 He was 68 years old.

So ends the remarkable story of the 
Soldier who was twice convicted of deser-
tion during World War I. Emma Bergdoll, 
who perhaps loved her son too much and 
had provided the financial means for him to 
have a life in Germany, lived to see Grover 
released from prison. But she died only a few 
months later. And the Bergdoll fortune? It 
was gone. Prohibition had ended the days of 
the Bergdoll family’s brewery in 1920, and it 
never reopened after the Eighteenth Amend-
ment was repealed in 1933. TAL

Mr. Borch is the Regimental Historian, Archivist, 

and Professor of Legal History and Leadership at 

The Judge Advocate General’s Legal Center and 

School in Charlottesville, Virginia.
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In Memoriam
Remembering Recently Departed 
Members of the Regiment

By Fred L. Borch III

The following members of our Regiment, 
in alphabetical order, passed away in 2021.

Jessy J. Branham (1973–2021)

Chief Warrant Officer Four (CW4) Jessy 
James Branham died on 3 October 2021. He 
was 47 years old.

Born on 23 November 1973, he 
enlisted in the Army after high school 
as a paralegal specialist (MOS 71D). He 
subsequently received an appointment as 
a Warrant Officer 1 Legal Administra-
tor. Jessy served in a variety of locations, 
including Fort Bragg, Fort Campbell, and 
Fort Leavenworth. He also served overseas 
in Germany. He retired as a CW4.

Chief Branham is survived by his three 
children.1

Jon C. Cieslak (1949–2021)

Jon Chester Cieslak died from complica-
tions of spinal surgery on 11 October 2021. 
He was 72 years old.

Born in Minneapolis, he graduated 
from Princeton University in 1971 and 
earned his law degree from Lewis and 
Clark Law School. Jon subsequently served 
on active duty as a judge advocate before 
transitioning to the Army National Guard. 
Before retiring as a lieutenant colonel, his 
last assignment was as the legal counsel to 
the Adjutant General of Minnesota.2

Dennis T. Chapman (1944–2021)

Dennis “Denny” Chapman, who served as 
a judge advocate at Fort Dix, New Jersey, 
from 1969 to 1975, died on 15 August 2021. 
He was 77 years old and was suffering from 
dementia and cancer at the time of his death.

Born in Nebraska in 1944, Denny 
graduated from Creighton’s law school in 

1969 and returned to Nebraska after his 
active duty tour as a judge advocate. He then 
practiced law in private practice in Omaha 
before joining Blue Cross and Blue Shield 
of Nebraska in the early 1980s. He was the 
general counsel and corporate secretary for 
more than 25 years when he retired in 2007.3

Michael Downes (1935–2021)

Michael McCahan “Mike” Downes died of 
cancer on 12 May 2021. He had a distin-
guished career as an Army lawyer, includ-
ing serving as the staff judge advocate for 
XVIII Airborne Corps, Fort Bragg, North 
Carolina, and the U.S. Army Signal Center, 
Fort Gordon, Georgia. Colonel Downes 
ended his active duty career as a trial judge 
at Fort Bragg.

Born in Philadelphia on 31 August 1935, 
Mike “graduated from the Peddie School, 
a college preparatory and boy’s boarding 
school in Hightstown, New Jersey.”4 He then 
attended the University of Georgia, where 
he received his undergraduate degree in 1957 
and his law degree in 1959. Having partic-
ipated in Army Reserve Officers’ Training 
Corps (ROTC) at the University of Geor-
gia, Mike was commissioned as an infantry 
second lieutenant. He went on active duty in 
1960 after passing the bar exam, and subse-
quently completed the Airborne, Ranger, and 
Pathfinder schools at Fort Benning.

After transferring from the infantry 
to the Judge Advocate General’s (JAG) 
Corps in 1963, Colonel Downes served in 
various assignments and locations, includ-
ing Germany, Korea, and Vietnam. After 
retiring from active duty in January 1990, 
Mike joined Westinghouse Savannah River 
Company, which managed the Savannah 
River Site nuclear facility in South Carolina. 

In this job, he created an ethics program for 
contractors that became a model for others 
Department of Energy facilities.

Colonel Downes was 85 years old at 
the time of his death. He was predeceased 
by his wife, Barbara. His son, Michael Jr., 
and daughter, Samantha Poehlman, survive 
him, along with four grandchildren.5

Joseph A. Dudzik, Jr. (1931–2021)

Colonel Joseph A. “Joe” Dudzik, Jr. died on 
7 June 2021. He was 89 years old.

Born on 19 July 1931, he graduated from 
Fordham University School of Law in 1956 
and then served as an enlisted legal clerk in 
the 1st Armored Division at Fort Polk before 
transferring to JAG Corps. Joe Dudzik sub-
sequently served in a variety of assignments 
and locations in the Corps, including the 
Procurement Law Division, Office of The 
Judge Advocate General, from 1960 to 1963, 
and the Procurement Law Division (today’s 
Contract and Fiscal Law Division) at The 
Judge Advocate General’s School, from 1966 
to 1969. That year, he deployed to Vietnam, 
where he was the head of the Army Procure-
ment Office in Saigon until 1970.

After retiring from active duty, Colo-
nel Dudzik settled in Oklahoma, where he 
engaged in the private practice of law.6

Then-Major Michael Downes. (Photo courtesy of 
Mike Downes Jr.)
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Jeffrey S. Forman (1963–2021)

Chief Warrant Officer Four Jeffrey Stephen 
“Jeff” Forman died on 9 August 2021. He 
was 58 years old.

Born in Denver, Colorado, on 7 July 
1963, Chief Forman enlisted in the Army 
Reserve as an infantryman in 1985. Five 
years later, he transferred to the Corps 
as an MOS 27D paralegal specialist and 
served with the 87th Legal Operations 
Detachment. In 1998, he was appointed as a 
Warrant Officer 1 and served as a legal ad-
ministrator in 2007 in Afghanistan. He also 
deployed to Iraq, where he was the senior 
warrant officer in the Law and Order Task 
Force at Forward Operating Base Shield.7

Peter A. Garcia (1961–2021)

Lieutenant Colonel Peter A. Garcia died on 
3 August 2021 at the hospital of the Univer-
sity of Pennsylvania. He was 60 years old.

Born on 25 June 1961, Pete graduated 
from Rutgers University and earned his 
law degree from Widener University Law 
School. He subsequently served 29 years as 
an Army lawyer in both the active com-
ponent and Army Reserve, from which he 
retired as a lieutenant colonel.

Pete Garcia’s assignment included ser-
vice as the deputy command judge advocate 

at the 314th Civil Affairs Brigade. He later 
served as the deputy staff judge advocate 
at the 153d Legal Operations Detachment. 
Lieutenant Colonel Garcia also served two 
tours of duty in Afghanistan.

“As a civilian attorney, [Garcia] 
worked in both the private and public 
sector.”8 He was an Assistant Counsel to the 
Governor of New Jersey and also served 
as Acting Public Defender for New Jersey. 
Pete Garcia is survived by his wife, Diane, 
and a son and daughter.9

Herbert Green (1941–2021)

Colonel Herbert Green, who served as an 
Army lawyer in Vietnam and retired from 
active duty while serving as a trial judge, 
died at his home in Texas on 27 December 
2021. He was 80 years old.

Born on 11 December 1941, Herb 
graduated from Queens College in 1963 and 
the University of Texas Law School in 1966. 
He then worked briefly as a staff attorney at 
the Federal Communications Commission 
before entering the Army as a judge advocate 
in October 1966. Colonel Green subsequent-
ly served 27 years on active duty. He had 
eleven assignments in the United States and 
three overseas tours in Germany. Then-Cap-
tain Green also served in Vietnam as an 

Army lawyer with II Field Force; his time in 
that assignment was featured in an American 
Bar Association article.10

Colonel Green’s expertise was in crim-
inal law. He taught at The Judge Advocate 
General’s School and “served as a trial judge 
for sixteen years, culminating his military 
judicial career as Chief Judge, 3d Judicial 
Circuit, Fort Hood, Texas.”11

After retiring from active duty in 1994, 
Herb Green “began a second career as an 
Administrative Law Judge for the Social 
Security Administration. He retired from 
that position in January 2019.”12

His wife, Mary, survives him, as well as 
a daughter and two granddaughters.13

Robert Dean Hamel (1937–2021)

Colonel Dean Hamel died in Windcrest, 
Texas, on 26 December 2021. He was 84 
years old.

Born in Hays, Kansas, Dean graduated 
from high school at age 17 and then earned 
a degree from Fort Hays State Univer-
sity before earning his law degree from 
Washburn Law School in 1961. While in 
law school, Hamel “worked at the Boys 
Industrial School, a youth correctional 
institution. He considered this one of the 
highlights of his life because . . . it taught 
him a great deal about human nature”—and 
the experience helped him later in life when 
he was prosecuting and defending soldiers 
at courts-martial.14

Colonel Hamel entered the Army in 
January 1962 and served in a variety of 
locations as a judge advocate, including 
Fort Carson, Fort Leonard Wood, and 
Fort Sam Houston. During his career as an 
Army lawyer, Hamel served as a trial and 
defense counsel, and as a procurement and 
claims attorney.

After retiring from active duty in 
August 1990, Dean was the chief of Ac-
quisition Law, Fort Sam Houston Medical 
Command. He retired as an Army civilian 
in August 2000.

Colonel Hamel is survived by two sons, 
one daughter, twelve grandchildren, and 
one great grandchild.15

Walter Henderson (1931–2021)

Colonel Walter Henderson, who served as 
an infantry and Special Forces officer, and 
as a civilian attorney in the Army General 

Then-Chief Warrant Officer 2 Jeffrey S. Forman. 
(Photo courtesy of Jeff Forman)

Then-Captain Herbert Green. (Photo courtesy of 
author)
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Counsel’s office, died in Washington, D.C., 
on 25 May 2021. He was 89 years old.

Born Walter Turner Chandler III in 
Kansas, City, Missouri, on 14 July 1921, Wal-
ter Henderson took his stepfather’s surname 
after his mother remarried Army officer 
Morris King Henderson. Walter Henderson 
grew up in a military family and, after grad-
uating from Yokohama High School in post-
war Japan, he entered West Point in 1949.

Commissioned in the infantry in 1953, 
he completed both Airborne and Ranger 
training and then served in the Old Guard 
and 25th Infantry Division. Henderson left 
active duty in the late 1950s to work for 
General Electric. He completed law school 
at night at George Washington University 
and graduated in 1961.

After working briefly for a law firm, 
Henderson joined the Army General Coun-
sel’s office as a legal advisor. He subsequent-
ly served in the Office of the Secretary of 
Defense, where he worked as an analyst in 
defense acquisition and procurement policy.

While serving as an Army civilian 
attorney, Henderson remained in the 
Army Reserve and later became Special 
Forces qualified. He retired from the Army 
Reserve as a colonel in 1983. Walter Hen-
derson is survived by a brother, daughter, 
and two sons, as well as grandchildren and 
one great grandchild. He will be interred in 
Arlington National Cemetery.16

W. Hays Parks (1941–2021)

William Hays Parks, who was the first Ma-
rine Corps lawyer to serve on the faculty at 
The Judge Advocate General’s School, and 
who later served as a civilian attorney in the 
Office of The Judge Advocate General, died 
after suffering a stroke on 11 May 2021. He 
was 80 years old.

Born in Jacksonville, Florida, Hays 
was commissioned in the Marine Corps 
after graduating from Baylor University’s 
law school in 1963. He subsequently served 
in a variety of locations and assignments, 
including Vietnam, before leaving active 
duty. In 1979, Hays was appointed Special 
Assistant to Army Judge Advocate General 
for Law of War Matters. In this position, 
“he regularly represented the United States 
in law of war negotiations in Geneva, Vi-
enna, and The Hague, as well as in Wash-
ington and New York.”17 He also repeatedly 

testified as a law of war expert in U.S. and 
international criminal trials.

In 2003, Hays left the Army to join the 
International Affairs Division, Office of the 
General Counsel, Department of Defense 
(DoD). In that job, he chaired the DoD’s Law 
of War Working Group until his retirement 
in October 2010. He had earlier retired as a 
colonel in the Marine Corps Reserve.18

Hays is survived by his wife, Maria 
Lopez-Otin.

Denise Johnson (1953–2021)

Jane Denise Johnson, a long-time civilian 
employee in the Office of the Staff Judge 
Advocate, Fort Stewart, Georgia, died on 
24 January 2021. She was 67 years old and 
admired and respected by all who knew her.

Born on 26 November 1953, Denise 
Johnson lived in Hinesville at the time 
of her death. Her Army civilian career 
spanned 35 years, and included service 
as the legal clerk for the U.S. Army Trial 
Defense Service, legal library technician, 
victim witness liaison, and special victims 
witness liaison. Ms. Johnson’s excellence 
was recognized with the Army Civilian 
Achievement Medal and the Commander’s 
Award for Civilian Service.

Denise Johnson is survived by three 
children and twelve grandchildren.19

Gary Lockwood (1935–2021)

Colonel Gary Lockwood, who served as 
both an active duty and Army National 
Guard judge advocate, died on 29 July 1921. 
He was 85 years old and suffering from Par-
kinson’s disease at the time of his death.

Born in Medford, Oregon, on 1 
October 1935, Gary earned his undergrad-
uate and law degrees from Willamette 
University. He then entered the Army as 
a judge advocate, and served active duty 
assignments at Fort Riley, Kansas, and Fort 
Wainwright, Alaska.

After leaving active duty, Gary 
returned to Oregon, where he was an attor-
ney in private practice, a civilian judge, and 
a judge advocate in the Oregon National 
Guard. Lockwood would later serve as 
Oregon’s selective service officer.

Colonel Lockwood is survived by his 
wife, two daughters, and four grandchildren.20

Clarence D. Long III (1943–2021)

Lieutenant Colonel Clarence D. “Hugh” 
Long III, who was decorated with the Silver 
Star, Soldier’s Medal, Bronze Star Medal, and 
two Purple Hearts while serving as an infan-
try officer in Vietnam, and who finished his 
active duty career as a judge advocate, died 
on 28 October 2021. He was 78 years old.

Born on 7 February 1943 in Princeton, 
New Jersey, Hugh graduated from Johns 
Hopkins University in 1965. After finishing 
Airborne and Ranger training, then-Lieu-
tenant Long commanded a Long-Range 
Reconnaissance Platoon in the 502d In-
fantry Regiment, 101st Airborne Division. 
On 31 December 1966, “he bravely exposed 
himself to enemy fire in order to rescue 
a wounded soldier from an unprotected 
position and carry him to safety.”21 Long 
would “later be awarded the Silver Star for 
his heroism that day.”22

After leaving active duty, Hugh attended 
law school and graduated in 1971. Four years 
later, he returned to the Army as a judge 
advocate. He first served at the 82d Airborne 
Division before joining the Army Contract 
Appeals Division. After retiring from active 
duty in 1992, Lieutenant Colonel Long took 
a position as a civilian attorney in the Air 
Force Office of General Counsel.

Hugh Long is survived by his wife, 
JoAlice, and five children from his first 
marriage. He was living in Warrenton, 
Virginia, at the time of his death.23

Heather A. Masten (1964–2021)

Lieutenant Colonel Heather Ann Masten died 
on 2 November 2021. She was 56 years old.

Born on 27 December 1964 in Grand 
Island, Nebraska, Heather enlisted in the 
Army after graduating from high school. She 
married Kelly Stahlnecker in 1984 and had a 
son, Dustin Dakota Stahlnecker, in 1987.

In 1993, Heather graduated from 
Creighton University’s law school and 
began a career as an active duty and reserve 
judge advocate. She served in a variety of 
assignments and locations, including de-
ploying to Afghanistan as part of Operation 
ENDURING FREEDOM.

In 1996, Heather met “her soulmate,”24 
Nancy Williams. They were married in 
Canada in 2006 and lived together in Colo-
rado, Texas, and Germany.
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In 2000, Heather and Nancy settled in 
San Antonio, Texas, where Heather sub-
sequently obtained a position as a civilian 
attorney at U.S. Army Medical Command, 
Fort Sam Houston.

Heather Masten is survived by her 
wife, Nancy, son Dustin, and granddaugh-
ter, Analeese. Her father, mother, and 
brother also survive her.25

Toby McCoy (1970–2021)

Toby D. McCoy died at his home in 
Tomah, Wisconsin, on 31 July 2021. He 
was 50 years old at the time of his death.

Born on 25 October 1970 in Hunting-
ton, West Virginia, Toby graduated first in 
his high school class in 1988. He subsequent-
ly earned both his undergraduate and law 
degree (Order of the Coif) from Washington 
and Lee University. Colonel McCoy served 
in the Corps for approximately twenty-six 
years, and retired as a colonel. At the time of 
his death, he was the deputy director, Civil-
ian Personnel, Human Resources Agency, 
Fort McCoy, Wisconsin.

Colonel McCoy is survived by his wife 
and two sons. His parents also survive him.26

Edith M. “Edyie” Rob (1959–2021)

Known to all her friends and colleagues as 
“Edyie,” Colonel (retired) Rob was killed on 
2 July 2021 when she was struck by an auto-
mobile while biking with her husband, Sam, 
in the countryside near her home in Boiling 
Springs, Pennsylvania. She was 61 years old.

Born in Chicago on 18 November 1959, 
Colonel Rob was commissioned as a Military 
Police (MP) Corps second lieutenant after 
graduating from Campbell University in 
1981. She served in an MP battalion at Fort 
Ord, California, before being selected for 
the Funded Legal Education Program. After 
completing her law degree at Notre Dame, 
Edyie served in a variety of assignments and 
locations including: 2d Infantry Division (tri-
al counsel); CID (legal advisor) Special Assis-
tant US Attorney; PPTO (plans officer); 82d 
Airborne Division (chief of justice; deputy 
staff judge advocate); Government Appellate 
Division (branch chief; deputy chief);  Office 
of the Inspector General (deputy legal advi-
sor); and U.S. Army Recruiting Command. 
(staff judge advocate). She retired in 2005.

Following her husband’s retirement 
from active duty in 2010, the Robs moved 

to Boiling Springs, Pennsylvania. While 
Sam served as the civilian contract/fiscal law 
attorney at the Army War College at Carlisle 
Barracks, Edyie served as the Boiling Springs 
High School debate coach,  a member of the 
school board, and in a multitude of other 
volunteer capacities that made her a pillage 
of the community. The Robs raised two 
sons, Samuel and Jacob, who both graduat-
ed with honors from Princeton University 
(Samuel also graduated with honors with a 
master’s degree from the University of Ox-
ford) and are now serving as commissioned 
officers on active duty in the Army. 1LT(P) 
Sam Rob is an engineer officer and 2LT Jake 
Rob is an infantry officer. 

Edyie Rob was admired and loved by 
many, and she is greatly missed by those who 
knew her. In 2022, in her memory, the Edyie 
M. Rob Memorial Scholarship was established 
at Boiling Springs High School and the Colo-
nel Edyie M. Rob Award for Mentorship was 
established by The Judge Advocate General’s 
School. She is interred in Arlington National 
Cemetery (Section 81; Grave 1023).28

Samuel Robles (1983–2021)

First Sergeant (1SG) Samuel Robles died on 
Christmas day after being struck and killed by 
a motor vehicle in Prescott Valley, Arizona. 
He had only recently retired from the Corps 
and was 38 years old at the time of his death.

Born in Edmonds, Washington, on 8 
February 1983, Sam Robles enlisted in the 
Army as a paralegal specialist after gradu-
ating from high school in 2001. He subse-
quently served in the Ranger Regiment and 
took part in ten combat deployments while 
in that assignment. Then-Staff Sergeant 
Robles was the 2008 recipient of the Ser-
geant Eric L. Coggins Award for Excellence. 
In 2009, he joined the Noncommissioned 
Officers Academy as its operations non-
commissioned officer (NCO). Three years 
later, Sam Robles moved to Camp Smith, 
Hawaii, where he assumed duties as the 
command paralegal NCO for Special Oper-
ations Command Pacific. He subsequently 
served as a senior paralegal NCO and senior 
military justice operations NCO in the 82d 
Airborne Division. In 2017, 1SG Robles 
assumed duties as the top NCO in the MOS 
27D Advanced Individual Training Compa-
ny, Juliet Company, at Fort Lee, Virginia. 
He completed his JAG Corps career as the 

chief paralegal NCO for First Army, Rock 
Island Arsenal, Illinois.

After retiring in late 2021, 1SG Robles 
and his family relocated to Prescott Valley, 
Arizona, to be near family. There he began 
a new career as bailiff with the Yavapai 
County Juvenile Justice Center.

First Sergeant Robles is survived by his 
wife, Stephanie, and two children, Jackson 
and Tristan. His mother, father, and other 
family members also survive him.29

Charles W. Schiesser (1933–2021)

Colonel Charles William “Charlie” Schiess-
er died on 14 November 2021. He was 88 
years old.

Born on 28 October 1933 in Fergus 
Falls, Minnesota, Charlie was the youngest 
of nine children. After graduating from the 
University of Minnesota’s law school in 
1958, he joined the Army as a judge advo-
cate. Colonel Schiesser subsequently served 
in a variety of assignments and locations, 
including Germany, Hawaii, and Vietnam.

After retiring in 1978, Schiesser settled 
in Austin, Texas. He initially engaged in 
the private practice of law but ultimately 
became first the chief of staff and then the 
deputy commissioner of the Texas Rehabil-
itation Commission. After retiring a second 
time, Charlie Schiesser continued to work 
pro bono as a lawyer, “advocating for the 

Then-Major Edyie Rob (right). (Photo courtesy of 
Colonel Sam Rob)
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rights of veterans and fighting to secure 
disability benefits on their behalf.”30

Colonel Schiesser is survived by 
his wife, Shubh, four children, and four 
grandchildren.31

Irving Starr (1932–2021)

Lieutenant Colonel Irving Starr died on 16 
May 2021 after a long struggle with pan-
creatic cancer. Born in New York City on 
13 October 1932, Starr moved to Uruguay 
when he was two years old. He moved back 
to New York when he was 16 years old and, 
despite having to learn English, he gradu-
ated from high school. He then graduated 
from Brooklyn College in 1955 and Boston 
College of Law in 1965.32

J. Rodman Steele, Jr. (1941–2021)

J. Rodman Steele, Jr., who served as a judge 
advocate in Vietnam and, after leaving 
active duty, emerged as a leading expert in 
patent, trademark, and copyright matters, 
died at his home in West Palm Beach, Flori-
da, on 13 January 2021. He was 79 years old.

Born in 1941, Rod Steele graduat-
ed from Pennsylvania State’s Dickinson 
School of Law and entered the Corps as 
a judge advocate captain. He deployed to 
Vietnam for a twelve-month tour of duty 
and, after returning home, was assigned to 
the Pentagon. On his own initiative, Steele 
earned a Master of Laws in Patent Law and 
Trademark Regulation from The George 
Washington University.

After leaving active duty, Rod went into 
private practice. He co-founded the law firm 
of Steele, Gould and Fried. With offices in 
Philadelphia, West Palm Beach, and Miami, 
the firm built an international law practice in 
patent, trademark, and copyright matters.

An avid triathlete, Rod Steele was a 
member of the U.S. National Team and com-
peted in the triathlon in four overseas World 
Championships. He is survived by his wife, 
Karen, two sons, and three grandchildren.33

Jonathan Tomes (1945–2021)

Lieutenant Colonel Jonathan P. Tomes, who 
was decorated with the Silver Star for gallant-
ry in action prior to entering the Corps, died 
on 20 January 2021. He was 75 years old.

Born in Chicago on 24 October 1945, 
Jon graduated from the University of Cincin-
nati. Having participated in Army ROTC, he 

was commissioned as a Military Intelligence 
second lieutenant. Tomes then served in 
Vietnam, where he was decorated with the 
Silver Star, Bronze Star Medal, and Air Med-
al. Then-Captain Tomes was serving in Ger-
many when he was accepted into the Funded 
Legal Education Program. After earning his 
law degree at the Oklahoma City University’s 
law school, Jon Tomes served in a variety 
of assignments and locations, including trial 
judge at Fort Knox, Kentucky; Command 
and General Staff College instructor at Fort 
Leavenworth, Kansas; and attorney at the 
Army Claims Service at Fort Meade, Mary-
land. Lieutenant Colonel Tomes retired from 
active duty in 1988.

He “then joined the faculty of the Illi-
nois Institute of Technology Chicago-Kent 
College of Law in Chicago, where he was 
the Dean of Students and taught legal writ-
ing, military law, health law, and criminal 
procedure, among others.”34 Tomes also 
was a prolific writer of both fiction and 
non-fiction. Among his many articles and 
books is JAGC-Off:	A	Politically	Incorrect	
Memoir of the Real Judge Advocate General’s 

Corps,35 which he self-published in 2010. It 
is written in a style similar to that of John 
Mortimer’s Rumpole of the Bailey stories.36

Lieutenant Colonel Tomes is survived by 
his wife, two children, and one grandchild.37

Kyle C. Van de Water (1980–2021)

Major Kyle Christian Van de Water died on 
7 September 2021. He was 41 years old and 
serving in the Army Reserve at the time of 
his death.

Born in Rhinebeck, New York, on 
9 January 1980, Kyle graduated from the 
University of Massachusetts-Amherst and 
Albany law School. He subsequently served 
active duty assignments in the JAG Corps 
at Fort Leonard Wood, Missouri; the U.S. 
Military Academy (USMA) in West Point, 
New York; and Joint Base Lewis-McChord, 
Washington. Major Van de Water also 
deployed to Afghanistan, where he served 
as a contract and fiscal law attorney. After 
transitioning to the Army Reserve in 2014, 
Kyle served as the senior defense counsel at 
Fort Hamilton with the 16th Legal Opera-
tions Detachment. Most recently, he was an 
individual mobilized augmentee for USMA.

As a civilian lawyer, Van de Water 
worked for Corbally, Garland and Rapple-

yea LLP. He was a Republican candidate 
for New York’s 19th Congressional District 
Seat in 2020, but was defeated in the elec-
tion by the incumbent. Kyle Van de Water 
is survived by his wife and four children.38

Richard S. Walker (1951–2021)

Sergeant First Class Richard Stoddard 
“Pops” Walker died on 21 October 2021. He 
was 70 years old.

Born on 13 June 1951 in Jacksonville, 
Florida, Walker served as a medic before 
reclassifying as an MOS 71D Legal Spe-
cialist. He subsequently served in a variety 
of locations, including Fort Bragg, North 
Carolina, and Hawaii. Sergeant First Class 
Walker also taught as an MOS 71D instruc-
tor at Fort Benjamin Harrison, Indiana, and 
was the administrative NCO in the Office 
of The Judge Advocate General during the 
tenures of Sergeants Major John Nicolai, 
Howard Metcalf, and Cornell Gilmore.

An accomplished singer and song-
writer, Pops Walker devoted his years 
after retiring from active duty to the music 
profession. He is survived by his wife Bobbi 
and son Zach Walker.39

Riggs L. Wilks Jr. (1946–2021)

Colonel Riggs Louis Wilks Jr. died on 6 
December 2021. He was suffering from Alz-
heimer’s disease at the time of his death.

Born in Tennessee on 25 May 1946, 
Riggs earned his undergraduate degree 
from Trinity University. Having participat-
ed in Army ROTC, he was commissioned as 
a Regular Army armor lieutenant in 1968. 
Riggs subsequently was selected as one of 
twenty-five officers to attend law school 
under the newly created Funded Legal 
Education Program.

After graduating from St. Mary’s 
University School of Law, Colonel Wilks 
entered the JAG Corps. His first assignment 
was in Germany at the 8th Infantry Divi-
sion. Riggs subsequently served in a variety 
of assignments, including: chief, Contract 
Law, U.S. Army, Europe; SJA, Fort Eustis 
and U.S. Army Transportation Center, 
Virginia; and chief, Contract Appeals Divi-
sion, Office of The Judge Advocate General, 
Washington, D.C.

After retiring from active duty, Colonel 
Wilks worked in the Office of General 
Counsel, Defense Logistics Agency until he 
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retired in 2011. Riggs is survived by his wife, 
Pamela, two sons, and five grandchildren.40

Of Note

Richard Hammer (1928–2021)

Richard Hammer, an award-winning 
author whose book The Court-Martial of Lt. 

Calley was praised as “an honest, penetrat-
ing account of a crucially significant mili-
tary trial,”41 died in a hospice facility in the 
Bronx on 17 October 2021. Hammer was 
93 years old. The cause of death was heart 
failure, according to Hammer’s son.

Born in Connecticut in 1928, Hammer 
was a former reporter and editor at The 

New York Times. He won two Edgar Allen 
Poe Awards from the Mystery Writers of 
America for “best fact crime book.”42 Ham-
mer also was awarded an Oscar for “best 
documentary, short subject” for his film, 
Interviews with My-Lai Veterans.

43

Mr. Borch is the Regimental Historian, Archivist, 

and Professor of Legal History and Leadership at 

The Judge Advocate General’s Legal Center and 

School in Charlottesville, Virginia.
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Practice Notes
Preventing Burnout in a Post-COVID-19 World

By Major Rebecca Blood, Ph.D.

The last two years have brought on a never-before-seen era. We 
transitioned from seeing colleagues daily in the office to occa-

sional meetings on Zoom: a new reality that was likely welcomed by 
some and hated by others. This shift was dramatic—we all learned 
new skills to manage our home office (errr dining room) situations. 
Courtroom proceedings were likely delayed, completed virtually, or 
awkwardly accomplished in large conference rooms, with chairs and 
tables placed six feet apart. Some families dealt with the added stress 
of home-schooling their children while grieving for those whose 
health was affected by COVID-19. On top of the global pandemic, 
this nation witnessed never-before-seen events, to include protests 

against racially-motivated police violence, and, generally, a level of 
social unrest that has not been witnessed in this country for decades. 
Particularly poignant for Service members was the decision to for-
mally and finally withdraw forces from Afghanistan—a decision that 
was welcomed by some and unwanted by others.

As attorneys and paraprofessionals, you work in an incredi-
bly difficult and stressful environment—notwithstanding a global 
pandemic or national unrest. Success is often measured in work 
hours, a metric that is established early during law school. There-
fore, it is only natural to put in long work hours in a high-pressure 
environment. Attorneys are asked to carry the burden of emotion-

(Credit: foto_tech – stock.adobe.com)
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ally-driven clients and situations, while also 
appearing to be unwavering and invulnera-
ble to stress. Even as a staff judge advocate, 
you are the rock to your commander, often 
providing difficult and urgent recommen-
dations to the command team. There are 
insurmountable and unique pressures on 
each attorney across the Judge Advocate 
General’s (JAG) Corps, no matter the spe-
cialty—trial defense, special victim counsel, 
special victim prosecutor, or trial counsel.

We are all human, and as such, we 
all have individual and personal reactions 
and opinions about the pandemic, vaccine, 
protests, and withdrawal from Afghanistan. 
As consultants and advisors to your clients 
(to include the command), at times, it may 
have been difficult to separate your per-
sonal reactions from the task at hand. You 
are asked to provide legal guidance to your 
commanders as a neutral party, adhering to 
the law. This can be a challenging task, as 
stifling personal reactions can add to overall 
stress and feelings of incongruence and job 
dissatisfaction.

Pre-pandemic, attorney burnout was 
a constant concern.1 The pandemic likely 
increased the already existing potential 
for burnout. Unlike the majority of the 
world, the Army continued to roll along. 
The Army continued to move Soldiers 
and families to new locations and, in many 
offices, did not implement teleworking in 
order to keep the courses and schoolhous-
es graduating new Soldiers and qualified 
Rangers, jumpmasters, and operators. Of 
course, the pandemic made some of these 
more routine events slightly more compli-
cated. The pandemic also created a social 
isolation situation for some individuals. For 
Soldiers who moved during the pandemic, 
they may have found themselves strug-
gling with logistics and experiencing a loss 
of personal connections that are typically 
found in joining a new office. Most hail and 
farewells were nixed in an attempt to keep 
large group gatherings at a minimum.

When we talk about burnout, it should 
be emphasized that burnout is not just 
working long hours. It is a combination—
an imbalance of sorts—of working hard, 
having increased job demands, not having 
control, and not feeling rewarded.2 In some 
ways, the pandemic only reinforced this 
burnout equation. Leadership has asked 

Soldiers to still work hard (either remotely 
or in person), and for the most part, units 
have erased all of the “positive” reward-type 
activities (organizational days, hail and 
farewells, etc.). As mentioned, part of the 
burnout equilibrium includes a feeling of 
low control. Decision latitude is a measure 
of control and involves the amount of real 
or perceived options an employee has while 
completing their work.3 Lawyering is a 
deadline-driven profession, you often have 
demanding clients (for the military, that 
could include commanders or defense or 
legal assistance clients), and you have little 
autonomy to complete your work.

Another layer to this combined chal-
lenge of COVID-19 and burnout is having 
children at home due to remote learning or 
closed child care centers. Now that many 
children have returned to in-person school, 
there is still the interruptive, occasional 
remote learning due to a classmate testing 
positive to COVID-19. Finding time to 
work uninterrupted may mean working 
late at night when the children are sleep-
ing or dipping into personal or relation-
ship time. Reducing this personal time to 
attend to work matters can often lead to 
feelings of being overwhelmed, anxiety, 
and ultimately, burnout. Also, while this 
might seem counterintuitive, not having 
a daily commute to and from the office 
can also contribute to loss of boundaries 
(between work and home) and feelings of 
being overwhelmed. Many individuals use 
the commute as a time to decompress or 
unwind from the work day. Without this, 
the transition time is lost.

The American Bar Association (ABA) 
recently conducted a survey during the 
pandemic. Approximately 40 percent of 
attorneys reported that the pandemic itself 
added to their overall work-related stress.4 
Research shows us though, that females and 
racial minorities may have been impacted 
differently. For females, they experienced 
greater disruption in work than males (52 
percent compared to 34 percent, respec-
tively), as females were more likely to 
report the following: increased frequency 
of work disrupted by family and house-
hold obligations, feeling that it was hard to 
keep work and home separate, and feeling 
overwhelmed with all of the tasks they had 
to do.5 The authors also found that persons 

of color reported having greater difficulty 
taking time off from work and were more 
likely to think the day never ended.6

The key to managing all of these 
stressors: do not allow the stress to get out 
of hand. I know this is more easily said than 
done. Mitigation is the goal. I love using 
this example with the JAG officer basic 
course students, and despite all of the eye 
rolling and laughing, I think it effectively 
illustrates the point of mitigation: When 
the check engine light on the car comes on, 
that is the warning to you that something 
out of character is happening with your car. 
Our bodies give us the same warning, but it 
is up to us to pay attention to it and address 
it. Insight is essential for mitigation. With-
out insight, you are powerless to make any 
changes; however, even further, without 
change, insight is useless.

Having open dialogue regarding the 
challenges facing attorneys via dedicated 
education and presentations is an effective 
tool to support your office. Facilitating per-
sonal connections is another way for offices 
to support their Soldiers. If you are unable 
to connect in person or in large groups, 
scheduling a virtual hail and farewell, happy 
hour, or other gathering could be just as 
effective. Additionally, encouraging col-
laboration is a way for Soldiers to develop 
relationships that may not otherwise occur.

In addition to taking steps for edu-
cation about burnout prevention, good 
self-care practices should be emphasized. 
As long as you are interacting with clients 
and practicing law, you will be exposed 
to stressful situations that may lead to 
instances, episodes, or seasons of burnout. 
This is not to say that being an attorney is 
a hopeless endeavor; rather, it is intended 
to acknowledge and normalize this as part 
of one’s career. Preventing and mitigating 
burnout involves using a set of skills that 
are practiced over time.

Attorneys should develop habits of 
self-monitoring and engage in a continuous 
cycle of self-assessment. Some attorneys 
may find clients with trauma to be the most 
stressful, while others may find testimony 
about domestic violence events to be stress-
ful. Everyone will respond and react differ-
ently. It is common for responses to ebb and 
flow over time, which may mean scheduling 
time annually or biannually to attend to 
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self-care, instead of waiting and addressing 
these issues only in crisis moments. During 
the moments of crisis, attorneys should 
already be aware of the resources available 
to them—for example, engaging in mind-
fulness techniques, going to a specific place 
that feels calming, engaging in physical 
activities aimed at releasing tension, or 
reaching out to a trusted colleague.

Cultivating a support team can also be 
beneficial: individuals from whom they may 
not only seek support but who they know 
will speak honestly and openly with them 
if their behavior changes. One of the most 
precarious situations is an attorney who has 
started to show symptoms of burnout that 
endangers ethical responsibilities but has 
not yet behaved in a way that has come to 
the attention of the disciplinary bar. Other 
attorneys could use this as an opportunity to 
speak up or confront the attorney, because if 
the behavior goes unchecked, it may escalate 
or create further problems for the colleague.

Research found that attorneys report 
using a variety of strategies to manage 
stress—staying physically active, spending 
time with spouse and family, hobbies, trav-
eling, and participating in local commu-
nities.7 Regardless of the activity though, 
attorneys emphasized the importance of 
stepping away from their legal work, if only 
for a short time. These strategies may even 
contribute to being a better attorney, as 
they can help restore life balance, increasing 
efficiency.

For the past two years, the issues of 
JAG Corps burnout and wellness have been 
at the forefront of discussions at the highest 
levels of leadership. Wellness programs that 
target these specific issues of burnout are 
in the process of being constructed in the 
near future for the JAG Corps. Until those 
programs come to fruition, best practices 
include the steps identified above, and 
ensuring that individually, and as leaders, 
you are constantly re-assessing your general 

health and well-being, while also actively 
engaging your junior Soldiers in discussions 
that normalize symptoms of burnout and 
encourage prevention and treatment. TAL

MAJ Blood is a licensed psychologist (clinical 

and forensic) and serves as the forensic 

consultant for the Army Regional Health 

Command-Atlantic. She is currently assigned 

to the Military Advisor Training Academy at 

Fort Benning, Georgia. She has been a guest 

speaker for both the U.S. Army Trial and 

Defense Counsel Advocacy Programs, as well as 

the Judge Advocate General’s Corps’s training 

programs more than twenty times on the issues 

of alcohol and memory, false confessions, 

vicarious traumatization, counterintuitive 

victim behavior, and attorney burnout.
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Practice Notes
Holistic Leadership

A New Approach to an Age-Old Responsibility

By Chaplain (Major) Joshua A. Chittim & Major Zeke Cleek

Leadership	is	the	activity	of	influencing	people	by	providing	purpose,	direction,	and	motivation	to	accomplish	the	mission	and	improve	the	organization.
1

While the degree may vary, leading subordinates is one of the 
most important missions of any Service member. That said, 

effective leaders must balance this effort with ensuring the mission 
is accomplished, as “[m]ission accomplishment takes priority over 
everything else . . . .”2 The means used to accomplish the mission 
are our nation’s most precious commodity: its sons and daughters.3 
For this (and countless other reasons), the care for and wellness of 
our teammates is paramount to ensuring mission accomplishment 
and the overall success of our Army. Applying a holistic leader-

ship approach can help leaders effectively meet their demanding 
missions while fostering an environment where growth and 
wellness flourish. The desire to improve wellness can leave leaders 
with many questions. Two of the most common questions include 
what is “wellness” and how can leaders best set the conditions for 
improving and sustaining the wellness of their subordinates? This 
article seeks to bring insight to these two questions.

This article first discusses how the Army has begun to redefine 
its wellness efforts with a common premise that wellness is holistic 

On 10 March 2022, Major General Joseph Berger, Deputy Judge Advocate General, and his team engaged with the 1st Special Forces Command (Airborne) Office of 
the Staff Judge Advocate during the special operations forces Article 6. 
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in nature and imperative to mission accom-
plishment. This shift is more than simply 
using new vocabulary—it is changing the 
mindset of our culture to understand and 
appreciate that human wellness is a fusing 
of the emotional, spiritual, physical, family, 
and social dimensions.4 Holistic leadership 
introduces a new way to incorporate the 
Army’s understanding of wellness and 
assists leaders with providing the highest 
quality care for their people. After estab-
lishing the need for a more comprehensive 
appreciation for holistic wellness, we can 
then focus on how leaders can better care 
for their subordinates.

The Army’s Understanding 

of Wellness

In 2008, the Army established the Compre-
hensive Soldier Fitness (CSF) program as 
a means for Soldiers to build wellness and 
resiliency.5 Comprehensive Soldier fitness 
is built upon the foundation of physical, 
emotional, spiritual, social, and family 
strength. Later in 2014, the Army published 
Army Regulation 350-53, Comprehensive 

Soldier and Family Fitness, as the foundation-
al document used to define the elements 
which comprise human wellness. Compre-
hensive Soldier and Family Fitness (CSF2) 
is comprised of five separate dimensions: 
“physical, emotional, social, spiritual, and 
family.”6 These dimensions are described as 
the “Five Dimensions of Strength.”7 To im-
prove resiliency and strength, Soldiers need 
to continually develop each of these five 
areas. Through this developmental process, 
Soldiers can become the best version of 
themselves and more effectively contribute 
to overall mission success.

There have been many positive out-
comes attributed to the principles described 
in AR 350-53 and the CSF2 concepts. The 
most important outcome is that the Army 
recognizes that human nature is complex, 
with multiple essential qualities. Greater 
understanding of the complexities of hu-
man wellness has led the Army to develop 
numerous programs which address the 
dimensions noted above.8 One area where 
CSF2 is arguably lacking is in its devel-
opment and articulation of the interplay 
between the Five Dimensions of Strength. 
Because these dimensions are described as 
“comprehensive,” the Army has painted the 

picture that each pillar is disconnected from 
the others. The result has been that many 
of the wellness initiatives that the Army 
has instituted have focused on individual 
dimensions, often without any holistic 
connection.9

It can be argued that the comprehen-
sive approach to wellness instituted by the 
CSF2 campaign has resulted in “conceptual 
fragmentation” between the development 
and sustainment of wellness and readiness 
initiatives.10 Most significantly, this frag-
mentation is seen in the lack of understand-
ing of the holistic connection between the 
dimensions of wellness. For Army leaders, 
this can be particularly challenging as well-
ness issues will be isolated to the attending 
problem without any regard to the holistic 
well-being of the person as a whole.

A prime example of what can occur 
when leaders take a segmented view to 
wellness is the story of the fictional Major 
(MAJ) Sanchez.11 Major Sanchez was a su-
perb officer. He was mentally and physically 
fit with exceptional technical knowledge 
and unparalleled communication skills. He 
attended West Point and was a below-the-
zone select for promotion to major. While 
assigned as a battalion executive officer, 
he began to experience some personal 
problems at home. He and his wife were 
estranged and he was constantly worried 
about their children. It was not long before 
MAJ Sanchez begin to lash out angrily at 
his staff. To cope with his marital problems, 
MAJ Sanchez began to drink heavily and of-
ten overslept and missed physical training. 
This once-devout Roman Catholic stopped 
attending mass and started to move away 
from any type of spiritual discipline. His 
battalion commander soon began receiving 
multiple complaints about MAJ Sanchez 
from officers and noncommissioned officers 
across the formation. He was also contacted 
by MAJ Sanchez’s mother, who expressed 
deep concern for the well-being of her son. 
Based on these factors, and the marked 
decrease in MAJ Sanchez’s performance, the 
battalion commander brought MAJ Sanchez 
in for counseling.

The example above illustrates how 
emotional stress resulting from MAJ San-
chez’s home situation soon began to impact 
other areas of his life. He was not able to 
compartmentalize what was happening in 

his family dimension. As a result, his social, 
spiritual, physical, and emotional dimen-
sions all began to deteriorate. A leader’s 
attempt to merely isolate MAJ Sanchez’s 
issues would invariably lead to a “fragment-
ed approach” to his healing and limit his 
further development.12 Simply telling MAJ 
Sanchez to get anger management training 
or get help for his drinking would only treat 
those specific symptoms and do little to heal 
him holistically. If MAJ Sanchez’s leader-
ship truly wanted to help him, they would 
need to understand the holistic nature of 
his situation. Fortunately, the Army seems 
to have recognized the perceived limita-
tions of CSF2 and is finding more effective 
ways to support Soldiers like MAJ Sanchez. 
Accordingly, the Army is evolving to a new 
understanding and approach to wellness as 
outlined in Field Manual (FM) 7-22, Holistic 

Health and Fitness.
In October 2020, the Army published 

FM 7-22. This FM marks a noticeable shift 
in how wellness is perceived within the 
Army: “[Field Manual 7-22] represents 
a cultural shift from the industrial scale 
approaches of the past where massed 
formations received the same training in a 
one-size-fits-all approach . . . .”13 The Army 
has recognized that all Soldiers are not the 
same and all Soldier issues cannot effective-
ly be treated in isolation. The importance 
of this shift is significant in that FM 7-22 
redefines how wellness is perceived. It also 
expresses the connection and interdepen-
dence between the Five Dimensions of 
Strength. Instead of looking at wellness like 
a house supported by five separate pillars, a 
holistic view of wellness treats each pillar as 
a part of a web of interconnected elements, 
each continuously interacting and affecting 
the other.

This holistic approach is seen most 
significantly in the way FM 7-22 describes 
the interplay between “physical domains” 
and “nonphysical domains.”14 In order for 
Soldiers to reach their top performance, 
they must have integrated physical train-
ing with nonphysical disciplines such as 
proper nutrition and sleep hygiene. Along 
with adequate sleep and a healthy diet, FM 
7-22 also outlines that a person must also 
develop and sustain a strong spiritual life15: 
“Spiritual readiness is the ability to endure 
and overcome times of stress, hardship, 
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and tragedy by making meaning of life 
experiences. Individuals find meaning as 
they exercise beliefs, principles, ethics, and 
morals arising from religious, philosophical, 
and human values.”16 The physical domains 
are directly impacted by the nonphysical 
domains, and vice versa.

Field Manual 7-22’s overarching point 
of emphasis is that a Soldier cannot perform 
at their highest level with physical training 
alone. A Soldier needs to develop other 
skills and habits which—when coupled 
with physical fitness—will elevate them to 
achieve peak performance levels. This is 
not a difficult model to conceptualize. It 
seems almost common sense that a person 
who eats healthy food, gets enough sleep, 
has a strong moral and ethical compass, and 
maintains proper motivation is more likely 
to perform at a high level. Field Manual 
7-22 does a great job of beginning the 
conversation about the reality of holistic 
health. In order to have a clear picture of 
what it means to be a healthy human being, 
a more holistic approach is needed: there is 
a need to incorporate all the dimensions of 
wellness.

The effect of the impact to each of the 
above domains resulted in a myriad of neg-
ative consequences and decreased overall 
wellness.17

Holistic Leadership

Stated most simply—wellness matters. 
A Soldier who is well is a more effective 
teammate and helps ensure mission ac-
complishment. As the Army gains a better 
understanding of the holistic web connect-
ing the Five Dimensions of Strength that 
make a well Soldier, the manner in which 
we lead Soldiers must meet this under-
standing. With increased understanding, 
Army leaders have a new challenge: how 
to lead and care for Soldiers in light of a 
more holistic approach to wellness. Holistic 
leadership does not require new leadership 
tools. Rather, leaders must ensure they are 
applying the proper, existing tools in the 
correct manner.

The Army Leadership Requirements 
Model (LRM) has three competencies 
and three attributes all Army leaders must 
possess.18 Each of these competencies 
and attributes significantly contribute to 
improving and sustaining wellness and a 

healthy force capable of successfully accom-
plishing the Army’s mission. The compe-
tencies are leads, develops, and achieves.19 
The attributes are character, presence, and 
intellect.20 Each is important to leading 
Soldiers in a manner that incorporates their 
holistic wellness.

However, the scope of the second 
half of this article focuses only on selected 
portions of the leads competency and the 
character attribute. It will explore how 
leads and character provide the direction 
leaders need to ensure the holistic wellness 
of each subordinate. Specifically, the article 
focuses on a leader’s ability to identify when 
their subordinate has an issue adverse-
ly impacting their holistic wellness, i.e., 
recognizing there is a problem. Further, it 
briefly discusses two important concepts for 
leaders to consider in helping subordinates 
address their wellness issue, i.e., resolving 
the problem.

Leads—Recognizing There Is a Problem

“Leads” is made up of five competencies.21 
Applying three of the competencies—leads 
others, communicates, and builds trust—
provides key doctrinal principles in provid-
ing holistic wellness as a leader. The three 
competencies are interrelated and, when 
applied together, set the conditions for a 
leader to 1) recognize there is a problem, or 
2) enable the subordinate come to them and 
disclose their situation.

Leads Others

Successful leaders depend on a blend of 
compliance and commitment as a founda-
tion for leading others.22 While both are 
necessary in leadership, commitment is 
deeper and actually gets to the attitude and 
behavior of the subordinate.23 Obtaining 
commitment from subordinates is pivotal 
for leaders to build the foundation neces-
sary to identify issues in a subordinate’s 
holistic wellness.

For subordinates to move from com-
pliance to commitment, it is important for 
leaders to connect with their subordinates 
on a personal level.24 Connecting on a 
personal level and moving subordinates to-
wards commitment creates a two-pronged, 
second order effect that helps leaders 
recognize issues adversely impacting a 
Soldier’s holistic wellness. First, if a Soldier 

has a personal connection with their leader, 
the Soldier will be more likely to approach 
the leader and discuss an issue. Second, 
connecting on a personal level “helps lead-
ers to anticipate and understand individual 
circumstances and needs.”25 For example, 
if a Soldier does not voluntarily come to 
their leader to discuss issues impacting the 
Soldier’s holistic wellness, a leader who has 
connected with the Soldier is more likely 
to identify the issue without the Soldier 
volunteering the information.

Communicates

While connecting with subordinates 
on a personal level is the first step in ob-
taining commitment, communication is the 
first step in creating a personal connection: 
“Taking adequate time to communicate 
when forming relationships is important to 
setting the right conditions . . . .”26 Moreover, 
“[o]pen communication . . . shows leaders 
care about those they work with . . . .”27 Open 
communication requires leaders to get out 
of the office and personally interact with 
their people: “The most effective leaders 
are the ones who are mobile and visible 
throughout the building.”28 If you want a 
personal connection that transforms Sol-
diers from just compliance to commitment, 
it starts with open communication.

Builds Trust

“Relationships built on trust enable . . . 
open communication.”29 As the doctrinal 
layers build, the interrelationship between 
these three competencies becomes more 
evident. Trust furthers open communica-
tion, open communication enables personal 
connections, and personal connections 
move people from compliance to commit-
ment. The culminating effect is a leadership 
environment where subordinates willingly 
discuss their wellness issues, and, if they 
do not, the leaders will likely notice there 
is a wellness issue based on the Soldier’s 
behavior.

While this sounds rather simple, it 
unfortunately requires a great deal of effort 
and attention for most leaders. Unfortu-
nately, leaders fail at this over and over 
again. The overlooked lynchpin to this en-
tire process is time: “Taking adequate time 
to communicate . . . is important to setting 
the right conditions . . . .”30 Too often we 
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invest our time in email, research, unnec-
essary meetings, and the next task at the 
expense of taking care of those we lead.

Character—Resolving the Problem

Character has five attributes that have 
specific relevance to Army leaders: Army 
values, empathy, warrior ethos and service 
ethos, discipline, and humility.31 Empathy is 
a key component of holistic wellness.

Empathy

Once a problem is identified, empathy 
is key to resolving it. As seen with MAJ 
Sanchez, leaders must exercise empathy: 
“Army leaders show empathy when they 
relate to another person’s situation . . . . 
Empathy [provides] a realization that leads 
to a deeper understanding [and] allows the 
leader to anticipate what others are expe-
riencing and feeling.”32 Because empathy 
provides both a deeper understanding of 
another’s situation and allows the leader to 
anticipate experiences and feelings, leaders 
must practice empathy to better under-
stand, care for, and improve their Soldiers’ 
holistic wellness. If a leader identifies the 
existence of a problem, but, through lack of 
empathy, fails to understand the root cause 
of the problem, they will often fall short in 
helping their Soldier resolve the situation.

Conclusion

Holistic leadership is not a new way to lead. 
Rather, it is a refocused and more com-
plete form of leadership. This refocused 
leadership acknowledges that the Five 
Dimensions of Strength are interwoven and 
not fragmented pillars. By viewing holistic 
health as an interconnected web, leaders 
can avoid the pitfalls of treating Soldier 
wellness as merely shoring up minor cracks 
in a foundation of any particular pillar. In-
stead, leaders will be more equipped to help 
their Soldiers deal with immediate issues 
at hand without having rippling effects to 
other aspects of their health. Understanding 
that one issue can directly impact all five 
pillars enables a holistic leader to more ef-
fectively resolve problems and help identify 
the root issue, rather than merely address-
ing the obvious symptoms. The ability to 
effectively communicate and understand 
leadership holistically—through the pillars 
of the Five Dimensions of Strength—will 

help both the leader and subordinate oper-
ate at their highest levels. A holistic leader 
is better prepared to take care of their 
people, lead effectively, and ensure mission 
accomplishment. TAL
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MAJ Cleek is the deputy director of the 

Leadership Center at The Judge Advocate 

General’s Legal Center and School in 

Charlottesville, Virginia.
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Practice Notes
Preparing Judge Advocates 

for Secondary Trauma

By Major Charlie M. Fowler

During his time as a captain, Major (MAJ) Sam Smith served 
as a special victims’ counsel (SVC), trial counsel, and defense 

counsel. Although MAJ Smith is a voracious reader of crime fic-
tion, an avid fan of Law	and	Order:	SVU,1 and interned at a county 
prosecutor’s office in law school, he felt completely unprepared 
for his experience in the military justice system. As an SVC, MAJ 
Smith often felt helpless shepherding clients through the trauma of 
retelling their sexual assaults to law enforcement agents, prosecu-

tors, and in court, only to have trials end in acquittals.2 As a trial 
counsel and defense counsel, MAJ Smith reviewed thousands of 
haunting images and videos of children being sexually abused.3 
Particularly troubling, as a defense attorney, MAJ Smith developed 
brief but very close working relationships with Soldiers who sex-
ually assaulted and killed other Soldiers, and sexually abused their 
own children and the children of other Service members. Most of 
his clients privately expressed regret at getting caught, but only 

(Credit: arloo – stock.adobe.com)



32 Army Lawyer • Practice Notes • Issue 1 • 2022

one seemed to be genuinely remorseful for 
having harmed someone.

Major Smith attended required 
professional military education,4 military 
justice-specific short courses during assign-
ments as a trial counsel and defense coun-
sel,5 and many informal leadership devel-
opment programs (LDPs),6 but felt like he 
was never prepared for exposure to trauma 
or armed to process his exposure.7 Familiar 
with the symptoms of post-traumatic stress 
disorder (PTSD)8 through his work with 
crime victims and preparing mitigating 
evidence for accused clients, MAJ Smith felt 
confused to confront those same symptoms 
himself, thinking he lived a life without any 
source of serious trauma.

 Years later, MAJ Smith is still troubled 
by intrusive thoughts from his time prac-
ticing military justice: images of children 
being sexually abused; a father who braced 
himself to lose his child in combat, not 
in the passenger seat of a drunk Soldier’s 
vehicle; a military spouse confiding that 
she would not testify about years of abuse 
so as to not risk financial insecurity for her 
family; the list goes on. In reviewing images 
and videos of child abuse and questioning 
victims about the assaults perpetrated on 
them, MAJ Smith feels complicit in some 
of the crimes he prosecuted,9 and often 
worries that these same crimes will befall 
his family.10 However, he keeps this to 
himself, refusing to believe he could be so 
affected by events that happened to other 
people, feeling that his experience—far 
removed from combat—could not be truly 
“traumatic.”11

Judge Advocate General’s (JAG) Corps 
personnel12 may experience trauma13 and 
moral injury14 directly or indirectly. Over the 
last two decades of military conflict in Iraq 
and Afghanistan, JAG Corps personnel have 
been directly exposed to traumatic events 
in combat operations.15 In contrast, JAG 
Corps personnel involved in military justice, 
removed from direct exposure to trauma, are 
intimately involved in others’ trauma.

The effect of the trauma of others—
secondary trauma—is the focus of this arti-
cle. Military prosecutors, defense attorneys, 
and paralegals can experience secondary 
trauma through interviewing crime victims, 
listening to them recount their most trau-
matic moments, and by reviewing trau-

matic material, such as child abuse images16 
or blood-soaked crime scenes. Special 
victims’ counsel work directly for victims 
of traumatic crimes, guiding them through 
the military justice system and advocating 
for their rights and interests.17 Military 
judges, court reporters, and other judicial 
personnel are also affected by the trauma 
experienced in trial.18 Personnel not highly 
engaged in trial activity, such as military 
justice advisors, paralegal support staff, and 
appellate attorneys, are not immune to the 
effects of secondary stress.19

Major Smith’s problems are not 
unique to legal personnel in the JAG Corps 
community. Burnout, dissatisfaction with 
work, and stress are problems that affect 
a large percentage of both lawyers and 
law students.20 Similarly, other profes-
sionals who assist victims, investigate and 
prosecute crimes, and those who work 
to rehabilitate offenders—such as first re-
sponders, investigators, and mental health 
professionals—suffer from their exposure 
to others’ trauma.21 But judge advocates face 
unique stressors due to their status as mili-
tary members, lack of opportunity to select 
cases, frequent interactions with sex-crime 
victims, and frequent exposure to traumatic 
events and material.22

Over the last two decades of contin-
uous combat, the Army has invested time 
and effort to demystify and destigmatize 
mental health struggles that result from 
trauma—decentralizing mental health 
professionals, removing questions from se-
curity clearance applications, and educating 
Service members about the availability of 
treatment.23 The civilian legal community 
has, over the last decade, invested a great 
deal of time, money, and effort studying the 
causes and effects of secondary trauma on 
their practitioners.24 Although the Army’s 
Criminal Investigation Division created a 
wellness program in 2019 to directly ad-
dress secondary trauma in their personnel, 
the JAG Corps has not similarly empha-
sized or prioritized the effect and impact 
of a mission that exposes our personnel to 
secondary trauma.25

The JAG Corps must invest in the 
well-being of our personnel by directly fo-
cusing on secondary trauma. These efforts 
should start in initial officer and enlisted 
member training to prepare personnel for 

what they might experience.26 Secondary 
trauma, its symptoms, and the effects of 
those symptoms should be incorporated 
into informal training at the unit and office 
level, and leaders in our Corps should be 
able to recognize the effects of secondary 
trauma in their personnel. Open, honest, 
and frank discussions by JAG Corps leaders 
about their experiences with secondary 
trauma may help members of our Corps 
readily identify when they are suffering 
from secondary trauma, and seek help at an 
early stage.

Secondary Trauma, Burnout, 

and Compassion Fatigue

Secondary trauma, also known as secondary 
traumatic stress and vicarious traumatiza-
tion, occurs when professionals develop 
symptoms of trauma exposure or PTSD as 
a result of exposure the trauma of others.27 
Other examples of secondary trauma are 
burnout and compassion fatigue.28 Com-
passion fatigue refers particularly to the 
development of post-traumatic stress symp-
toms when working with victims of sexual 
assault.29 Burnout is “a response to the inter-
personal stress of work with people who are 
in emotionally demanding situations.”30

In attorneys, secondary stress symp-
toms can cause attorneys to “‘react defen-
sively by avoiding cases with traumatic 
content’; ‘downplay[] a case’s degree of 
severity’; ‘rationaliz[e] the case’s destructive 
impact’; attempt to rescue a client, and be-
come overly-involved as a manifestation of 
defensive reactions; and/or fail to maintain 
professional boundaries.”31 These symptoms 
can have a direct impact on the ability of 
JAG Corps personnel to carry out their 
assigned duties.

The Effect on the Corps

In a 2016 study of 13,000 American attor-
neys, between 21 and 36 percent qualified as 
problem drinkers, 28 percent struggled with 
depression, 19 percent with anxiety, and 23 
percent struggled with stress.32 Numbers 
among law student were similarly alarming, 
with a large number of the 3,300 studied 
reporting binge drinking, severe anxiety, 
and depression, and 6 percent reporting 
serious thoughts of suicide.33 One-quarter 
of those students were in a risk category for 
alcoholism.34 It is likely that some of these 
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law students and lawyers, interviewed for 
the study six years ago, are now officers in 
the JAG Corps. It is also likely that the JAG 
Corps’s uniformed attorneys struggle with 
these same problems.

Members of the JAG Corps are at in-
creased risk of developing secondary stress 
symptoms due to their status as Service 
members, inability to select their own career 
field (military justice, administrative law, 
etc.), and general inability to select their 
own cases.35 Military trials often deal with 
sex crimes—prosecutors, defense counsel, 
SVCs, judges, court reporters, and paralegals 
are often exposed to voluminous amounts 
of traumatic and difficult material.36 Judge 
advocates are less likely than other Soldiers 
to seek behavioral health services.37

Secondary trauma, compassion fatigue, 
and burnout directly affect the JAG Corps’s 
mission to provide premier legal services by 
reducing the effectiveness of our personnel, 
which impacts their ability to do their jobs 
and motivation to remain in the mili-
tary. Trauma affects individuals and their 
relationships with coworkers and their 
families.38 It can alter memories, decrease 
concentration, and lead to numbing, avoid-
ance of the source of trauma, detachment, 
and estrangement.39

In the workplace, secondary trauma 
can have a deleterious effect on the Army’s 
ability to administer justice. A senior 
prosecutor, suffering from the effects of 
secondary trauma, might feel like the world 
is less safe, have nightmares about accused 
Soldiers committing crimes against their 
own children, and withhold exculpatory 
evidence in an effort to lock up offenders 
and protect their family.40 A defense counsel 
representing a client pleading guilty to pos-
session of child pornography may avoid the 
detailed examination required to ascertain 
if charged images meet the definition of the 
offense.41 Defense counsel are particularly at 
risk, as they alone are charged with having 
privileged communication with perpetra-
tors, sometimes learning about additional 
misconduct, the motivations behind why 
their clients commit crimes, and knowing 
some of their clients lack a scintilla of the 
remorse they might later act out during 
sentencing testimony.42

Special victims’ counsel with com-
passion fatigue may blame a client for the 

crime perpetrated against them and treat 
the client as if they deserved the crime.43 
A military magistrate, avoiding a source 
of previous secondary trauma, might 
authorize a search without reviewing the 
evidence supporting the search. Studies 
have shown that judges suffering from 
secondary trauma may blame victims, fail to 
logically apply legal rules, exclude evidence 
to protect jurors, and administer severe 
punishments in reaction to their own previ-
ous trauma.44

Secondary trauma may also impact the 
ability of the JAG Corps to retain quali-
fied personnel. Judge Advocate General’s 
Corps personnel experiencing secondary 
trauma may have difficulty with authority, 
feel hopeless, have little work satisfac-
tion, question their own competence, and 
feel disillusioned about work.45 On top of 
family stresses inherent in military service, 
secondary trauma introduces emotional 
distress, avoidance, angry outbursts, fatigue, 
negative thinking, and compromised par-
enting into the Service member’s home.46

In the wake of the Report of the Fort 

Hood Independent Review Committee, sexual 
assault investigations and subsequent trials 
are receiving even more attention and 
scrutiny.47 The current political climate 
inevitably places additional pressure and 
stress on attorneys who are litigating these 
cases.48 Trial counsel may feel compelled to 
push cases forward to court-martial, while 
defense counsel may believe that they are 
operating within a shattered justice system. 
Systemic constraints only serve to further 
prime attorneys to experience symptoms 
from vicarious trauma and burnout.

Leadership and Education

Early intervention is important in con-
fronting secondary stress in the JAG 
Corps.49 Although it will probably not 
prevent traumatic reactions to difficult 
material and situations, JAG Corps person-
nel should be prepared to confront such 
material, and the Corps as a whole should 

evaluate how to minimize unnecessary 
exposure.50 The curriculum for paralegals 
and officers in initial training and military 
justice short courses should devote time to 
clearly explain burnout, compassion fatigue, 
secondary traumatic stress and their symp-
toms, and how JAG Corps personnel can 
get help for those symptoms. Instructors 
should be open and frank about their own 
experiences in traumatic situations. Judge 
advocates, legal administrators, and parale-
gal Soldiers should be aware of secondary 
stress risk factors, how to practice self-care, 
seek help when required, and how to work 
with clients who are victims of trauma.51

Mental health stigma in the military 
is a long-standing barrier to help-seeking 
behavior.52 Adding to the difficulty of seek-
ing care is the pressure to be “strong” for 
clients and victims, as attorneys often carry 
the burden of their client’s angst.53 There 
is a demand, often unspoken, to present as 
a solid foundation or source of support for 
the client.54 Also noteworthy, as the term 
“trauma” is discussed, it is usually not a 
momentous event experienced; rather, the 
typical progression is one that builds over 
time.55 Vicarious trauma is often a quiet, 
creeping decline over time, an accumulation 
of witnessing difficult material and events. 
It is the hundreds of child sexual abuse im-
ages viewed over years, the multiple sexual 
assault cases, the numerous victim and child 
abuse testimonies. It is not typically a single, 
noticeable event. Education should include 
discussions about the gradual introduction 
of symptoms over time.

Chiefs of justice and other senior 
members in military justice shops should 
set aside time with new personnel before 
assigning them to their first case in which 
they interview alleged sexual assault victims 
or review child sexual abuse images.56 
Quarterly or informal counseling sessions 
should be used to check in on subordinates’ 
well-being and addressing early identifiers 
of secondary stress: changes in mood, such 
as anger or crying; changes in behavior, 

Secondary trauma, compassion fatigue, and burnout 
directly affect the JAG Corps’s mission to provide premier 

legal services by reducing the effectiveness of our personnel,



34 Army Lawyer • Practice Notes • Issue 1 • 2022

such as frustration, impatience, or increased 
alcohol consumption; overreaction, such 
as angry outbursts in court or at home; and 
decreased trust in others.

At the local office of the staff judge 
advocate, LDPs should address forms of 
secondary trauma and resources available to 
cope with the stressors that lead to trauma. 
When developing LDPs, leaders can coordi-
nate with the uniformed and civilian mental 
health professionals employed by the Army 
to conduct classes on stress, secondary 
trauma, burnout, and coping mechanisms. 
Additionally, if leaders are open about their 
difficulties in handling traumatic material, 
subordinates may be more likely to discuss 
their struggles. Open door policies are only 
effective if subordinates use them.

In conclusion, we, as leaders in the JAG 
Corps, should directly address secondary 
trauma. It will affect our personnel—their 
work and home life—and the JAG Corps’s 
ability to carry out its mission and retain 
qualified personnel. We should prepare 
judge advocates and paralegals to experi-
ence others’ trauma and for the resulting 
burnout, compassion fatigue, and secondary 
trauma that may result from that experi-
ence. Through preparation, our personnel 
can recognize the symptoms of secondary 
trauma, and hopefully seek help or treat-
ment for those symptoms early, before the 
secondary trauma has a permanent and 
lasting impact on the lives of our officers, 
Soldiers, and their Families. TAL

MAJ	Fowler	is	a	futures	concepts	officer	at	

the Future Concepts Directorate, The Judge 

Advocate General’s Legal Center and School in 

Charlottesville, Virginia.
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Practice Notes
Resolving Military Extremism Through Inclusion

By	Chief	Warrant	Officer	5	Ron	E.	Prescott

After the January 6th insurrection, there were clamors for the 
Department of Defense (DoD) to prevent individuals with 

extremist views from joining the military and to identify and rid 
military ranks of individuals who held extremist ideologies. While 
an exclusionary framework may be an adequate strategy for erad-
icating extremism when it’s identified, a superior strategy would 
message the benefits of diversity and inclusion to organizational 
cohesion and expose the incompatibility of extremism to military 
service. As such, military leaders could be charged to positively 
shape the thinking of Service members by reinforcing inclusion 
principles inherent in establishing effective teams. By so doing, 
leaders would interrupt and disrupt ideological and exclusionary 
frameworks misaligned with military service before extremist ideas 
could compel Service members to carry out extremist acts.

As Americans contemplate the events of January 6th, we 
recognize that there is a significant possibility that an insurrection 
would not have occurred, or would have been less likely to have 
occurred, except for the year of COVID-19. Identifying COVID-19 
as a contributor to the storming of the Capitol on January 6th, 
2021, is not intended to obscure the role of people who peddled the 
false narrative of a stolen election that created the conditions for 
the insurrection. Without the information silos that the COVID-19 
environment fostered, however, a stolen election narrative would 
have been unlikely to take hold and cultivate the groundswell of 
individuals who marched on the Capitol.

This article first explains the process of online radicalization 
and offers an example of how it has happened within the U.S. 
Army. Next, the article acknowledges and discusses the necessity 

Cadets with Auburn University Army ROTC and Tuskegee University Army ROTC programs work together to conquer an obstacle course during their field training 
exercise at Fort Benning, Georgia. (Credit: 1LT Stephanie Snyder, U.S. Army)
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of addressing threats inside our ranks, 
and suggests that current law and policy 
requires updating to best and truly serve the 
needs of the force. Finally, the article pro-
poses that inclusivity is the most effective 
way to combat that threat.

Online Radicalization

In a pandemic-free environment, most 
Americans would have been more likely to 
encounter perspectives that differed from 
their own, or that contrasted with those 
with whom they regularly communicated. 
The pandemic caused limitations on social 
interactions, family gatherings, workplace 
attendance, and reduced travel, all of which 
placed Americans in echo chambers that 
reinforced and intensified their beliefs. 
Much of the information that Americans 
consumed during the pandemic came from 
social media platforms (e.g., Facebook, 
Instagram, Twitter, or TikTok), which saw 
a 32 percent increase in U.S. usage in March 
2020 during the start of the lockdowns.1 To 
better engage users, social media sites use al-
gorithms to provide “interesting” user-con-
tent similar to or aligned with previous 
content with which a user has positively 
interacted. As such, previous user-content 
interactions through, for example, “likes,” 
“loves,” or “shares” influence what is priori-
tized in users’ feeds. Consequently, previous 
“likes” or “shares” of a particular political 
candidate’s message, or contributions to a 
candidate’s campaign based on a Facebook 
advertisement, for example, are used to 
curate the social media experience.

Accordingly, supporters of political 
candidates or parties would have seen their 
information apertures narrowed based on 
their political inclinations, which could 
have led supporters of President Donald 
Trump, for example, to believe the elec-
tion was stolen from him. By having less 
diverse media sources, or by relying on the 
curated feeds of social media platforms, 
fewer opportunities existed for Americans 
to disrupt and interrupt incorrect informa-
tion, which, by January 6th, likely played a 
role in their radicalization (i.e., “the process 
by which people come to support terrorism 
and violent extremism and in some cases, 
then join terrorist groups”).2 The radical-
ized behavior that we observed on January 
6th indeed resembles some of the behaviors 

that our intelligence communities wit-
nessed after September 11th, and during the 
subsequent Global War on Terror, where 
as many as 28,000 foreign fighters, some of 
whom were radicalized online, fought on 
behalf of the Islamic State in Iraq and Syria 

(ISIS).3 A 2013 RAND study that examined 
the radicalization of fifteen terrorists in the 
United Kingdom found, similar to the men 
and women who stormed the Capitol on 
January 6th, that “the internet had been a 
key source of [their] information, commu-
nication, and propaganda . . . .” 4 In sum, the 
internet acted like an echo chamber that 
confirmed the existing beliefs of radicalized 
men and women involved in the Capitol 
Riot, some of whom were military person-
nel, and facilitated their adopting, internal-
izing, and acting on a political ideology to 
challenge the status quo.

Preconditions, Proximal 

Events, and Precipitants

Although the January 6th insurrection 
might not meet the definition of terrorism 
given that violence on that day may have 
been spontaneous and it was a mass par-
ticipation event,5 media outlets and federal 
investigators have found evidence suggest-
ing that insurrectionists were following 
plans and had made preparations to storm 
the Capitol.6 Scholar Martha Crenshaw’s 
conceptual framework for analyzing 
possible circumstances that set the stage 
for terrorism could be used to understand 
how certain conditions may have led to the 
day’s outcomes. According to Crenshaw, 
“factors that set the stage for terrorism 
over the long run,” are characterized as 
preconditions, and proximal events, which 
immediately precede the terrorist act, are 
precipitants.7

Since the September 11th attacks, 
the radicalization of individuals willing to 

commit acts of terror at home has received 
significant focus. The lone-wolf attack of 
Major Nidal Hasan, for example, has figured 
prominently in conversations about what 
compels certain persons to act against 
the very people and institutions that they 

swore to defend. Nidal Hasan was an Army 
psychiatrist who, on November 5th, 2009, 
killed thirteen people (twelve Soldiers and 
one civilian) and wounded thirty-two oth-
ers at a Fort Hood deployment mobilization 
site.8 Subsequent discussions about Hasan’s 
radicalization focused on his increased 
religiosity following his mother’s death, his 
connectedness or lack thereof to people and 
society, and the influence of radical Islamic 
scholars and the religious cleric Anwar 
al-Awlaki, whose sermons Hasan obses-
sively consumed and with whom Hasan 
interacted online.9

I compare Nidal Hasan’s terrorist ac-
tions on Fort Hood with those of the insur-
rectionists because, similar to 20 percent of 
the insurrectionists charged who had served 
or were serving in the military,10 Hasan vi-
olated his oath to the Constitution and the 
insurrectionists abandoned principles they 
once swore to uphold. Analyzing Hasan’s 
actions in accordance with Crenshaw’s 
framework suggests that Hasan’s increased 
religiosity following his mother’s death and 
his eventual online radicalization were the 
preconditions that laid the foundations for 
his violent actions, while his unanticipated 
deployment orders to Afghanistan were 
the proximal event or precipitant. In the 
case of the insurrectionists, preconditions 
could have been partly set by an extremely 
divisive political climate, frustrations sur-
rounding COVID-19 lockdowns, job losses, 
social isolation, and the communication 
bubbles or information echo chambers in 
which many Americans found themselves 
in 2020. The failure to acknowledge an 

The pandemic caused limitations on social interactions, 
family gatherings, workplace attendance, and reduced 
travel, all of which placed Americans in echo chambers 

that reinforced and intensified their beliefs.
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election defeat, which produced a cascade 
or cavalcade of events designed to undo the 
election’s results leading up to a “Stop the 
Steal” rally at the Capitol could be proposed 
as the precipitating proximal event.

Extremism in the Ranks

Having been assigned to III Corps and Fort 
Hood and engaged in deployment prepara-
tion at the mobilization site days prior to 
Hasan’s attack, I was profoundly impacted, 
as many Soldiers were, by the Fort Hood 
Massacre. Many of us assigned to Fort 
Hood then were somewhat concerned 
about potential “enemies” in our ranks 
rather than solely focused on our enemies 
abroad. A similar sentiment was felt by Ser-
vice members after the January 6th insur-
rection because of concerns that extremists 
had infiltrated military ranks.11 In February 

2021, to address extremism in the military, 
Secretary of Defense Lloyd Austin directed 
Service members to conduct “stand-down” 
training.12 The stand-down training’s goals 
were to reinforce military values associated 
with Service members’ oath to the consti-
tution and to understand “our” experiences 
with extremism.13 I participated in extrem-
ism stand-down training as a member of 
the Office of The Judge Advocate General. 
The bulk of our “Combating Extremism 
Training: Impermissible Behaviors and 
Reporting Requirements” focused on 
defining the boundaries detailed in Army 
Regulation 600-20, paragraph 4-12b, which 
Soldiers should not cross lest they face “the 
full range of statutory and regulatory sanc-
tions, both criminal (UCMJ), and admin-
istrative.”14 During the training, I thought 
its purpose was to install behavioral fence 
posts rather than working towards actively 
disrupting, interrupting, or eradicating 
extremist beliefs from our ranks. I felt an 
opportunity to communicate the superior-
ity of the Army’s inclusive organizational 
values over extremist rhetoric peddled on 
social media was being missed.

I was, however, reassured by the 
thoughts of Lieutenant General Charles 
Pede, the 40th Judge Advocate General, who, 
during the training, noted that extrem-
ism must be countered from the middle 
of the field, or the moral mid-field. In his 
view, one with which I agreed, countering 
extremism was not about learning how 
close one could get to the boundary. Rather, 
combatting extremism required active 
engagement to dissuade extremist behavior 
well before any line was crossed, interrupt-
ing extremist messaging that could lead 
to radicalization, and replacing extremist 
messaging with ideas that promoted the 
military’s ideals of respect, diversity, and 
inclusivity inherent in effective military 
teams.

As leaders, it is our duty to provide 
our subordinates with a better vision than 

the ones they receive via memes on social 
media. Instead of employing an exclusion-
ary approach, success could be achieved by 
highlighting the merits of inclusion, which 
are already apparent in units large and 
small. The goal of leader engagement is to 
shift the thinking of individuals who hold 
extremist perspectives through immersive 
inclusion designed to build strong bonds 
that forms cohesive teams.

Returning the discussion to the infor-
mation silos that influenced the events of 
January 6th, one recognizes that reduced 
access to divergent or contrary informa-
tion had a contributory impact on the day. 
Military personnel involved in the Capitol 
riot likely did not receive or heed diver-
gent messaging from military leaders, who 
themselves might have been concerned 
about violating DoD Directive 1344.10, 
directing members on active duty not to 
engage in partisan political activity, and if 
not on active duty, to “avoid inferences that 
their political activities imply or appear 
to imply official sponsorship, approval or 
endorsement . . . of . . . a partisan political 
party, candidate, or cause.”15 Consequently, 

leaders who were best-equipped to inter-
rupt messaging that could lead to extremist 
conduct likely felt restricted from doing so.

Further, given the definition of par-
tisan political activity as outlined in DoD 
Directive 1344.10 (i.e., “[a]ctivity support-
ing or relating to candidates [or] issues 
not specifically identified with, national or 
State political parties”)16 and the fact that 
many social issues which are not inherently 
political in nature have been staked out 
by political parties, leaders have become 
more wary of addressing issues that could 
be interpreted through a partisan lens. One 
can see this reflected in the issues of, for ex-
ample, support for the Second Amendment, 
or the Black Lives Matter movement, which 
are political lightning rods. The intersection 
between socio-political and partisan issues 
have restrained leaders’ desires to address 
issues for fear that their comments could be 
deemed partisan. As a consequence, reduced 
leader engagement in subordinates’ lives has 
created leadership vacuums in the idea are-
na, which are easily filled by social media.

Recommendations

To ensure leaders do not feel unduly 
inhibited from providing experienced 
perspectives—to the extent that a partisan 
activity could devolve into extremism—it 
should be made clearer in law or policy that 
military leaders have the ability to refocus 
Service members on their responsibilities 
to the Constitution. The current language 
of DoD Directive 1344.10 is not written in 
basic terms that any commander or Service 
member can readily understand; while there 
should be room for maneuver, the current 
language is too ambiguous to provide good 
guidance to our leaders on their left and 
right limits. This ambiguity has led to the 
perhaps unintended consequence of stifling 
good and productive discussions. To ensure 
that our leaders better understand the 
parameters of discussions of socio-political 
issues and that a fair exchange of ideas are 
not perceived as partisan, the language in 
DoD Directive 1344.10, paragraph 4.1.1.1., 
should be changed from

“A member of the Armed Forces on 
active duty may: Register, vote, and 
express a personal opinion on politi-

extremism must be countered from the middle 
of the field, or the moral mid-field.
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cal candidates and issues, but not as a 
representative of the Armed Forces.”17

to

“A member of the Armed Forces on 
active duty may register, vote, and ex-
press a personal opinion on socio-po-
litical issues, but may not specifically 
endorse a partisan political activity or 
candidate as a representative of the 
Armed Forces.”

Additionally, the intentionally ambigu-
ous paragraph 4.1.5. of the Directive should 
be deleted.18 If there are concerns about 
the partisan nature of certain activities, 
then those activities should be expressly 
prohibited rather than relying on the spirit 
or intent of the policy to limit conduct. 
Although DoD Directive 1344.10 is written 
to easily convey permissible and prohibited 
activities, the construction of the directive 
does not allow nuance, and has produced 
a situation where leader engagement on 
socio-political rather than partisan issues 
may be viewed as intolerable.

Conclusion

To combat extremism, leaders cannot 
cede the information space or relinquish 
leadership on consequential socio-political 
issues to social media companies. Moreover, 
we cannot foster an inclusive organizational 
environment by installing behavioral fence 
posts that serve to identify how far individ-
uals can go before they go too far. Instead 
we have to promote the military message 
of inclusion and teamwork so that we can 
disrupt, interrupt, and eradicate extremist 
ideologies before they take hold. Further-
more, we must highlight the merits of in-
clusion and replace extremist views with the 
military values of respect, selfless service, 
and integrity. And finally, we must commu-
nicate the superiority of inclusion, echo the 
sentiments of cohesion, and deride ideolog-
ical and exclusionary frameworks that are 

misaligned with military service to rid and 
keep extremism from our ranks. TAL
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extremist ideologies before they take hold.
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Omitting Child Pornography 

from Guilty Pleas
By Major Nicole A. Rimal

The Military Justice Act of 2016 (MJA-16) made significant 
changes to the Uniform Code of Military Justice (UCMJ) 

and the practice of military justice. As attorneys and legal profes-
sionals continue to adjust their practice in a post-MJA-16 world, 
many unnecessary litigation habits continue to persist. This article 
analyzes one such persistent habit: trial counsel continue to attach 
evidence of child pornography to guilty plea records as a matter of 
course rather than necessity. Practitioners should stop the unnec-
essary inclusion of child pornography evidence in guilty pleas be-
cause it is not required by case law, it produces a more complicated 
record to transport, and it negatively impacts both the child(ren) 
depicted and fellow military justice practitioners.

To better understand and challenge this practice, this article 
provides an overview of current case law on the issue, examines 
some of the concerns with attaching child pornography evidence 
to the record, and suggests practical application tips to clean up the 
record while still ensuring the findings and sentence are affirmed 
on appeal. While practitioners are certainly permitted to introduce 
evidence to support a guilty plea,1 practical and policy reasons 
strongly support only doing so when necessary.

Case Law Overview

Court of Appeals for the Armed Forces

The Court of Appeals for the Armed Forces (CAAF) has repeat-
edly held there is no requirement that any witness be called or any 
independent evidence be produced to establish the factual predi-
cate for a guilty plea.2 Rather, the “factual predicate is sufficiently 
established if ‘the factual circumstances as revealed by the accused 
himself objectively support that plea . . . .’”3

This is equally true in child pornography cases. In United 

States v. James, a guilty plea for possessing and transporting child 
pornography in interstate commerce, the appellant argued “no 
definite proof exists in his case that the pictures at issue showed 
actual minors.”4 The CAAF affirmed his convictions relying upon 
the appellant’s providence inquiry and the photographs attached 
to the record.5 However, the court also held that “in the guilty-plea 
context, the Government does not have to introduce evidence to 
prove the elements of the charged offense beyond a reasonable 
doubt; instead, there need only be ‘factual circumstances’ on the 
record ‘which “objectively” support’ the guilty pleas . . . .”6 Follow-
ing in line with CAAF, no service court of criminal appeals has 
required extrinsic evidence be introduced in a guilty plea.
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Courts of Criminal Appeals

Army Court of Criminal Appeals

The Army Court of Criminal Appeals 
(ACCA) leads the service courts of criminal 
appeals in taking the strongest stance, re-
peatedly “remind[ing] counsel that admis-
sion of child pornography into the record 
during a guilty plea is not necessary.”7

In United States v. Guy, the court ex-
plained the practical and policy implications 
as to why child pornography does not need 
to be attached to the record in a guilty plea.8 
The court explained that attaching evidence 
does not necessarily make a plea factually 

provident where it would otherwise not.9 
Moreover, adding evidence can undermine 
the conviction on appeal by creating a sub-
stantial factual basis for a court to set aside 
the plea.10 That being said, the court found 
the most compelling reason to stop the 
practice is the effect it can have on victims: 
“child pornography involves real people 
who are done no great service when images 
of their rape as a child are needlessly in-
cluded in a record for strangers to review.”11 
Despite the ACCA’s clarity that such evi-
dence is not required—or wanted—by the 
court, practitioners continue to attach the 
evidence to guilty plea records.12

Air Force Court of Criminal Appeals

Similar to the Army, the Air Force 
Court of Criminal Appeals (AFCCA) also 
finds that including child pornography in the 
record is not necessary in a guilty plea.13 In 
United States v. Monarch, the appellant pleaded 
guilty, amongst other charges, to indecent 
acts and possession of child pornography.14 
The AFCCA addressed the issue of counsel 
including evidence of child pornography 
as aggravating evidence in sentencing at a 
guilty plea. The court “call[ed] upon trial 
counsel and staff judge advocates to weigh 
the probative value of [illicit photograph] 

exhibits against the privacy interests of the 
victims when deciding to seek the admission 
of the exhibits [in a guilty plea].”15

The court recommended that, in-
stead of introducing the contraband in the 
record, counsel write a stipulation of fact 
where the “words could express the nature 
of the images without further intruding 
into the privacy rights of the victims.”16 
Holding the inadvertent omission of images 
of child pornography in the record for 
review on appeal insubstantial, the court 
went on to “question the need to attach 
contraband images in a case with a pretrial 
agreement which requires a stipulation of 

fact.”17 Drawing upon examples of wrongful 
use guilty pleas, the court explained “[a] 
plea to the possession of contraband does 
not require the contraband to be attached in 
order to be provident . . . .”18

Navy and Marine Corps 

Court of Criminal Appeals

While the Navy and Marine Corps 
Court of Criminal Appeals (NMCCA) has 
not been as direct in discussing this subject 
as its sister courts, it has implicitly approved 
of omitting child pornography evidence at 
guilty pleas. In a series of merit submissions 
involving guilty pleas with child pornogra-
phy specifications where the child pornog-
raphy was not introduced into the record, 
the court issued summary dispositions 
affirming the findings and sentence.19

In United States v. Santarini, the appel-
lant pleaded guilty to possessing child por-
nography but argued that the military judge 
failed to establish “whether children were 
actually used to produce the explicit imag-
es.”20 The Government was unable to pro-
duce the compact disc (CD) that contained 
the child pornography.21 Nevertheless, the 
court affirmed the convictions and held the 
absence of child pornography in the record 
is not fatal where the military judge:

(1) considers an adequate descriptive
stipulation of fact supporting each
charge; and/or (2) elicits from the ac-
cused during the providence inquiry
a sufficient verbal description of the
child pornography supporting each
charge . . . ;  and (3) the stipulation of
fact and/or providence inquiry make
clear that the images in question do
depict images of actual identifiable
minors engaging in sexually explicit
conduct, as opposed to virtual or mor-
phed images.22

While not as direct as the ACCA or 
AFCCA on the issue, the NMCCA lays out 
a road map for a provident guilty plea that 
omits child pornography evidence.

Case law makes clear that nothing 
requires the Government to submit pho-
tographic evidence to establish the factual 
predicate for a guilty plea. The inclusion of 
child pornography in the record of guilty 
pleas is seldom necessary for or helpful 
to appellate review when a legally-sound 
providence inquiry and detailed stipulation 
of fact establish the necessary facts.

Handling the Record

The additional difficulty in transporting 
records containing child pornography and 
the inherent risk of inadvertent disclosure 
of the evidence support removing the 
evidence from the record in guilty pleas. 
Typically, the child pornography images or 
videos are reduced to password-protected 
CDs or DVDs, sealed by the military judge, 
and transported as sealed material.23 Federal 
law requires child pornography to “remain 
in the care, custody, and control of either 
the Government or the court.”24 This limits 
the methods of transporting records to mil-
itary couriers or by the United States Postal 
Service (USPS).25 In light of these proce-
dural safeguards, the record can be sent 
from the field to the appellate courts either 
1) as a complete record using USPS or
military courier; or, 2) if permitted by the
service court, as two shipments—with the
sealed material transported via authorized
government carrier and the remainder of
the unsealed record transported via normal
delivery methods.26

Despite these procedural safeguards, 
human error in handling records persists. 

“child pornography involves real people who are done 
no great service when images of their rape as a child are 
needlessly included in a record for strangers to review.”



2022 • Issue 1 • Army Lawyer 43

While transporting records from trial 
to appellate courts, instances where the 
Government mishandled, lost, or caused 
individuals to unnecessarily view images of 
child pornography are documented.27 Each 
time the evidence is transported, it rep-
resents another instance for possible human 
error or inadvertent disclosures. Removing 
the evidence from the record eliminates the 
risk of inadvertent disclosure and compli-
cations associated with transporting child 
pornography.

The Impact of Child Pornography 

on Victims and Military 

Justice Practitioners

Victims of child pornography can suffer in 
ways distinct and more prolonged than vic-
tims of other types of sexual abuse. Victims 
suffer from the initial sexual abuse inflicted 
when the child pornography was produced; 
they then also suffer with the unique 
knowledge that there is a permanent record 
of their sexual abuse. When these images 
migrate to the internet, the re-victimiza-
tion of the children depicted continues in 
perpetuity.28

In the legal system, introduction of 
child pornography in the record represents 
another loss of control by the victim as the 
number of persons viewing the image(s) 
expands.29 Both the victim, as well as the 
individuals required to review the disturb-
ing images of child sexual exploitation, are 
negatively impacted. For example, there 
is the risk of secondary traumatic stress, 
also known as vicarious trauma, which 
“generically describes the manner in which 
a person can be traumatized simply from 
hearing or being exposed to someone else’s 
trauma or implementations that caused 
it.”30 Practitioners that have to review the 
evidence as part of their professional duties 
are susceptible to suffering from secondary 
traumatic stress.31 The symptoms of such 
stress may manifest in sleep disturbance 
and nightmares; PTSD symptoms, such as 
intrusive thoughts and memories; emo-
tional distress; irritability; angry outbursts; 
inability to focus; and negative thinking.32

The re-victimization of the children 
and serious negative consequences to fellow 
military justice practitioners lends support 
to finding methods that avoid unnecessar-
ily putting the evidence in the guilty plea 

record.33 As discussed later, when weighing 
the “necessity” of the child pornography 
evidence, practitioners can reconcile the 
desire for a provident plea and sufficient 
aggravating evidence by ensuring there is 
a robust providence inquiry and detailed 
stipulation of fact.

Practical Application

Practitioners should consider the following 
trial junctures when omitting child pornog-
raphy evidence from the guilty plea record. 
While fairly straightforward, a defect in 
the charge sheet, plea agreement, or plea 
inquiry can have detrimental consequences 
for the Government, the accused, and the 
victim on appeal.

Charging Decision

The charging decision may be the most im-
portant decision a trial counsel makes in a 
case. This is especially so in cases involving 
child pornography where cases frequently 
result in a guilty plea. The work upfront of 
using specificity instead of generalities on 
a charge sheet can be especially helpful for 
information flow to the factfinder or for 
review on appeal.34

For example, in the case of wrongful 
possession of child pornography, the spec-
ification could include a description of the 
device where the contraband was found and 
a sampling of file names that contain the 
most aggravating images or videos.35 With 
the file names included in the specifica-
tion, a description of the general nature of 
the image or video would be appropriate 
and relevant in a stipulation of fact and 
during the providence inquiry. Any loss of 
aggravating evidence by not including the 
contraband in the record can be made up 
in part by including a robust word picture 
of the child pornography in a stipulation of 
fact and providence inquiry—made possible 
by a more detailed charge sheet.

Drafting the Plea Agreement

At a minimum, a well-drafted plea agree-
ment includes 1) an unconditional guilty 
plea; 2) a “waive all waivable motions” 
provision; and 3) a written stipulation of 
fact. To address concerns about the loss 
of aggravating evidence, the convening 
authority may negotiate a minimum pun-
ishment—including a minimum period of 
confinement.36 The provisions of the plea 
agreement and the stipulation of fact will 
be critical to help the military judge accept 
a knowing and voluntary plea, ensuring the 
conviction survives appeal.

Conditional guilty pleas should be 
avoided whenever possible. An uncon-
ditional guilty plea waives all non-juris-
dictional defects at earlier stages of the 
proceedings.37

A “waive all waivable motions” pro-
vision in a plea agreement precludes an 
appellant from raising waivable issues on 
appeal.38 Except where explicitly prohibited, 
an accused may knowingly and voluntarily 
waive any non-constitutional right in a plea 
agreement.39 While an unconditional guilty 
plea waives appellate review of all non-ju-
risdictional defects, an explicit waiver 
provision is a much stronger tool to argue 
waiver on appeal. If there are known issues 
or motions litigated at trial, an inquiry by 
the military judge with the accused on their 
knowing and voluntary waiver of each issue 
or motion will generally waive the issue on 
appeal. The general “waive all waivable mo-
tions” provision combined with a specific 
inquiry into the waiver on the record will 
help ensure any non-jurisdictional defect in 
the accused’s case is waived.

A detailed stipulation of fact is an 
invaluable aide in a guilty plea during the 
providence inquiry and on appeal in assess-
ing the providence of the plea. A stipulation 
of fact should include, at a minimum, a 
breakdown and discussion of every element 
of every specification to which the accused 

Any loss of aggravating evidence by not including the 
contraband in the record can be made up in part by 

including a robust word picture of the child pornography in 
a stipulation of fact and providence inquiry
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pleads guilty. This will help satisfy the Care 

inquiry.40 Depending on the case—and the 
wording of the charge sheet—a stipulation 
of fact may also include: 1) the total number 
of images and videos; 2) the total length of 
the videos; 3) the total number of victims; 
4) whether the images and videos were 
synced across multiple devices or uploaded 
to the internet/online cloud; 5) whether the 
accused was viewing, sharing, or storing the 
images; and 6) a general description of the 
images and videos.41

An accused does not have the right to 
personally review the child pornography 
that forms the basis of the charge against 
him to prepare for a guilty plea.42 However, 
the trial defense counsel should be afforded 
ample opportunity to review the evidence 
in order to help advise and prepare their 
client.43 By reviewing the evidence, counsel 
can ensure the alleged child pornography is 
in fact child pornography, and the review 

can assist in drafting a detailed stipulation 
of fact and help prepare the accused for the 
providence inquiry.

As a general rule, novel plea agreement 
provisions should be avoided whenever 
possible as they receive heightened scrutiny 
at trial and on appeal. Each service’s trial 
counsel assistance program normally has 
model plea agreement templates for counsel 
to utilize. These templates have been re-
viewed by many legal eyes, and the risk for 
error when using one of these templates is 
far less than when drafting a novel provi-
sion.44

Protect the Record

At a guilty plea, the military judge is 
responsible for inter alia, ensuring the ac-
cused’s plea is made voluntarily and know-
ingly and that there is an adequate basis in 
law and fact to support the plea.45 During 
the guilty plea, the military judge should: 1) 

conduct a thorough providence inquiry of 
every element of each offense, 2) ensure the 
providence inquiry is reopened for addi-
tional examination if any facts are presented 
that raise the possibility of a defense or a 
matter inconsistent with the pleas, and 3) 
inquire whether the trial defense counsel 
had the opportunity to review the child 
pornography in question.

Conducting a Thorough 

Providence Inquiry

A thorough providence inquiry 
requires preparation with an accused. The 
military judge is responsible for ensuring 
the accused admits to every element of each 
offense in the accused’s own words, not 
mere legal conclusions.46 It is not uncom-
mon for an accused to struggle to describe 
in detail the images of child pornography—
sometimes because of the sheer number of 
images discovered or, perhaps, because the 

(Credit: TimeStopper – stock.adobe.com)
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accused is ashamed of the offensive nature 
of the material. Regardless, the trial defense 
counsel should prepare the accused ac-
cordingly to ensure there is no preventable 
failure to get through a providence inquiry. 
Trial defense counsel can help prepare their 
client by running through practice provi-
dence inquiries with the accused with an-
other member of the defense team playing 
the role of the military judge conducting the 
Care inquiry.

Resolving Inconsistencies and 

Addressing Possible Defenses

If an accused makes an irregular 
pleading, sets up a matter inconsistent with 
their pleas, or enters pleas of guilty improv-
idently, Article 45(a), UCMJ, requires the 
military judge to reject their pleas of guilty.47 
A matter may be inconsistent with a plea of 
guilty if it raises the possibility of a defense.48 
Where any facts during a providence inquiry 
or pre-sentencing present the possibility of 
a defense or a matter inconsistent with the 
pleas, counsel should request the military 
judge reopen providency to inquire further. 
While the military judge bears ultimate 
responsibility for accepting a guilty plea, the 
trial counsel and trial defense counsel are 
active participants in ensuring a successful 
guilty plea and should flag potential issues 
for the military judge.49 Failure to do so 
risks having a finding of guilt overturned 
on appeal.

Opportunity for Defense 

Counsel to Review the Evidence

While not required, a record is more 
insulated from attack on appeal if the 
military judge inquires as to whether the 
trial defense counsel had the opportunity to 
review the relevant child pornography in 
the Government’s possession. This ensures 
a member of the defense team was provided 
the opportunity to verify the Government’s 
evidence before the accused enters pleas. 
As discussed below, this inquiry will help 
protect the record from claims of ineffective 
assistance of counsel on appeal.

Surviving Appeal

On appeal, the appellate courts review the 
entire record of cases before it. If child 
pornography evidence was admitted at trial, 
the court will review the evidence and make 

its own determination about whether the 
images are legally sufficient. If the evidence 
of child pornography conflicts with the 
guilty plea, it provides the court with a 
substantial basis in fact to question the plea, 
set aside the conviction, and authorize a 
rehearing.50

Alternatively, if photographic evidence 
of child pornography is omitted, appellate 
courts will still consider the “full context” of 
the plea inquiry, including the stipulation 
of fact.51 Appellate courts review challenges 
to guilty pleas in terms of providence of 
the plea, not sufficiency of the evidence.52 
An accused’s unconditional plea of guilty 

waives any objection relating to factual 
issues of guilt.53 When an appellant alleges 
factual insufficiency of a guilty plea, courts 
analyze the question presented in terms of 
providence of an appellant’s plea, not suffi-
ciency of the evidence.54 So long as there is 
a provident plea inquiry, the actual evidence 
of child pornography is irrelevant.

If an issue arises on appeal from a 
guilty plea where the child pornogra-
phy has been omitted from the record, 
appellate courts have tools at their disposal 
to resolve the issue. Hypothetically, an 
appellate court could find an issue has been 
raised in a case where child pornography 
was omitted from the record that cannot 
be fully resolved by the material in the 
record. In United States v. Jessie, the court 
reiterated the general rule that the courts 
of criminal appeals “may not consider 
anything outside of the ‘entire record’ 
when reviewing a sentence under Article 
66(c), UCMJ.”55 However, CAAF dis-
cussed three categories of precedent that 
allow for supplementing the record—the 
second category of cases dealt with issues 
raised by materials in the record, but not 
fully resolvable by those materials.56 In 
the hypothetical mentioned above, the 

court could order a DuBay hearing to help 
resolve the issue raised by materials in the 
record,57 which may include producing and 
considering the previously omitted child 
pornography.58

The most likely error to be alleged 
on appeal in a guilty plea involving child 
pornography is ineffective assistance of 
counsel. For example, an appellant may 
claim ineffective assistance of counsel 
where the trial defense counsel never 
reviewed the child pornography and an 
appellant is adamant the material was not 
actually child pornography. If this were 
the case, depending on the circumstances 

presented in the record and as hypothe-
sized above, the court of criminal appeals 
may order production of the material to 
review on appeal as a matter not resolvable 
by the current record.59 In order to avoid 
litigation on this issue, this emphasizes the 
need to get on the record that trial defense 
counsel had ample opportunity to review 
the evidence against the accused.

Conclusion

The reasons for counsel wanting to admit 
evidence of child pornography in the record 
at guilty pleas is varied. Yet, for practical 
and policy reasons, counsel generally do not 
need to include the evidence in the record. 
Practically, case law does not require the 
evidence for a provident guilty plea nor on 
appeal to affirm the findings or sentence. 
The record also becomes more cumbersome 
in its limited transportation methods. From 
a policy perspective, introducing the evi-
dence re-victimizes the children depicted in 
the images and can cause vicarious trauma 
to the counsel and staff that review the 
evidence.

Mindful prosecution throughout a 
case—especially at major junctures and with 
an eye toward appeal—will help ensure 

While the military judge bears ultimate responsibility 
for accepting a guilty plea, the trial counsel and 

trial defense counsel are active participants 
in ensuring a successful guilty plea
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the findings and sentence are affirmed on 
appeal. Standard practice for guilty pleas 
should include a robust providence inquiry, 
a detailed stipulation of fact, and ample 
opportunity for trial defense counsel to 
review the evidence. With few exceptions, 
practitioners should omit evidence of child 
pornography in guilty pleas. TAL
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Major Oluwaseye (Mary) Awoniyi (right), 
25th Infantry Division, conducts a quarterly 
counseling session with Specialist Cameron 
Smith (left), at Schofield Barracks, Hawaii. 
(Credit Specialist Lelia Contee)
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Counseling—It’s Not 

Just a Negative Thing
How an Effective Counseling Program Benefits 

Leaders, Subordinates, and the Corps

By Major Jonathon M. Wood

It was the fourteenth week of a twenty-six week deployment in 
Kuwait when Specialist (SPC) Smith’s platoon sergeant, Ser-

geant First Class (SFC) Jones, received a frantic phone call from 
SPC Smith’s girlfriend.1 She stated that she was upset that she had 
allowed SPC Smith to make a video of them having intercourse, 
and now that they are breaking up, SPC Smith has threatened to 
put the video on the internet for the world to see.

To the leaders reading this article, pause for a second and think 

about what you would do if you were the leader receiving this phone call 

about one of your Soldiers.

Within two hours of receiving the phone call from SPC Smith’s 
girlfriend, SFC Jones had SPC Smith report to his office for a for-
mal2 event-oriented3 counseling. Sergeant First Class Jones handed 
the typed counseling to SPC Smith and told him to read it. The 
counseling stated in part, “SPC Smith, you will not post any videos 
showing sexual intercourse without the consent of the other party in 
the video or you may face UCMJ action.” When SPC Smith finished 
reading, SFC Jones continued to try to impress upon SPC Smith the 
repercussions he could face if he posted the video.

The above scenario is based on a true story that is, unfortu-
nately, all too common for Soldiers and leaders to see on deploy-

ments. Too often, members of the Judge Advocate General’s (JAG) 
Corps read about these happenings in a law enforcement report, 
prompting them to interview the chain of command to clarify the 
efforts they put in to counseling after the event occurred. Judge 
advocates also do this to clarify what the accused actually said and 
heard, in order to assist the trial team with potentially admitting 
those statements at later adverse proceedings.

Here, though, SPC Smith’s story never made it to the court-
room. Sergeant First Class Jones told Major (MAJ) Knight, the 
battalion supply officer (S4), about the event and how he had 
handled it. Major Knight immediately found SPC Smith, pulled 
him into an empty conference room, and closed the door. Major 
Knight started by asking what happened.4 Specialist Smith did not 
respond, instead opting to look at the floor. Major Knight then 
stated he heard SPC Smith and his girlfriend are breaking up and 
what SPC Smith threatened to do.

Major Knight then asked, “You know if you posted that video 
it would be wrong, right?” Specialist Smith continued to stare at 
the floor. Major Knight continued, “I know you know it would be 
wrong, but you want to do it because you’re hurting.” Specialist 
Smith interrupted with a defensive tone, “Nope; I’m pissed.” Major 
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Knight responded, “I understand what you 
are going through. I have been in your 
shoes when someone I cared a lot about 
did something that hurt me. I know what 
it feels like, to feel that pain and want to do 
something to the other person so they feel 
pain as well.” Specialist Smith kept looking 
at the floor.

After a few seconds of silence, MAJ 
Knight continued to share his experience 
of being hurt in a romantic relationship. 
Major Knight suggested SPC Smith reach 
out to someone he trusts or to behavioral 
health, and be honest with what is going on 
before ending the conversation with, “I’m 
here for you if you trust me.” After a long 
pause, SPC Smith started to cry. He tried to 
talk but he could not quite make out words. 
Major Knight consoled him and stated, “It’s 
alright, man; I’ve been there.”

About a week later, SPC Smith stopped 
MAJ Knight in the hall and told him that he 
has never felt as much a part of a team as he 
did on that team. As far as the Army knows, 
SPC Smith never posted any video of his 
now-ex-girlfriend online.

This article highlights how an effective 
counseling program can help a leader better 
accomplish the mission and improve the 
organization as a whole. An effective coun-
seling program works toward these goals by 
establishing a meaningful relationship and 
enhancing two-way feedback for mission 
success and personal growth. Accordingly, 
most successful leaders work on building 
relationships in the good times to solidify 
the commitment that will sustain them 
through the rough times.5 These consider-
ations nest within the Army’s “people first” 
campaign, which leaders should keep in 
mind when reflecting and developing their 
leadership style.6

For leaders in the field to have the kind 
of effect MAJ Knight had in the vignette, 
they should build relationships early so that 
similar counselings will be more effective.7 
There will always be struggles in the work-
place, ranging from being overworked to 

personal issues. A strong relationship with 
subordinates will help a leader be more 
effective with either problem set, and a 
fortified counseling program is one way to 
help establish that relationship at the outset. 
A counseling program is not the only way 
that a leader can establish a relationship, 
but this article discusses how a counseling 
program can improve that relationship.

An effective counseling program 
can be a skeleton or structured plan for a 
leader to build relationships deliberately 
with each subordinate and not just rely 
on individuals being naturally willing to 
follow the leader or to be self-motivated 
to work hard and accomplish the mission.8 
The structure of this plan should include 
informal initial counseling, initial coun-
seling, quarterly counseling, end-of-rated 
period counseling, and event-oriented 
counseling. The counseling program will 
help establish a relationship between the 
leader and subordinate, assist a leader to 
provide purpose, direction, and motivation 
to the subordinate, allow for meaningful 
feedback between the parties, and ensure 
that a subordinate can predict how to be 
successful and not be surprised by their 
annual evaluation report. In helping leaders 
improve, this article addresses the purpose 
of an effective counseling program and then 
provides some practical tips.

The Purpose of an Effective 

Counseling Program

“Before you are a leader, success is all about 

growing yourself. When you become a leader, 

success is all about growing others.”
9

While Army leaders believe they should 
counsel, many fail to do it.10 An effective 
counseling program will enable a leader to 
build relationships with subordinates and 
provide purpose, direction, and motiva-
tion.11 Put more succinctly, “counseling is 
the secret sauce of leadership”12 that “can 

also serve as an individual’s professional 
development plan.”13

The doctrinal definition of counsel-
ing is “the process used by leaders to guide 
subordinates to improve performance and 
develop their potential.”14 Counseling will 
usually occur between a leader and their 
direct subordinate.15 Formal counseling has 
a written component; informal counseling 
does not.

At the very minimum, leaders should 
complete quarterly counseling sessions with 
their subordinates for two reasons. First, 
the Army mandates that rating supervisors 
provide four counseling sessions per year 
to certain subordinates.16 Second, a good 
counseling program can provide the foun-
dation and structure for a leader to become 
more dynamic in their role.

The Army Mandates Counseling

Army Regulation (AR) 623-3 states, 
“counseling will be conducted within 30 
days after the beginning of the rating 
period, and quarterly thereafter, for NCOs, 
WO1s, chief warrant officers two (CW2s), 
lieutenants (LTs) (includes first lieutenants 
(1LTs) and second lieutenants (2LTs)), and 
captains (CPTs).”17 In reality, many Soldiers 
do not receive quarterly counseling.18 Even 
though it is required by Army regulation, 
leaders who fail to counsel their subordi-
nates face virtually no repercussions for 
not doing so. If a leader meets the mission, 
their evaluation will rarely reflect whether 
or not they dedicated time to develop their 
subordinates. Additionally, rated Soldiers 
cannot appeal an unfavorable evaluation 
based solely on the contention that the sub-
ordinate was never counseled.19 In order to 
emphasize mandated counseling, the Army 
needs to reevaluate and change this aspect 
of leading personnel.

Leaders have two ways they can 
personally effect this change: 1) they can 
show the value of an effective counseling 
program, or 2) they can mandate junior 
leaders to have a counseling program. Lead-
ers should show their subordinate leaders 
how an effective counseling program can be 
a powerful tool to enhance that subordinate 
to in-turn be a more effective leader. If the 
junior leaders cannot see the value in an 
effective counseling program, senior leaders 
should hold subordinates to the Army 

most successful leaders work on building relationships 
in the good times to solidify the commitment that 

will sustain them through the rough times.
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standard—their failure to counsel should be 
reflected on their evaluation. Senior leaders 
should inform their junior leaders of this 
requirement in their counseling sessions so 
they know what is expected of them.

Counseling Is a Great Tool to 

Be a Dynamic Leader

Counseling enables a leader to build mean-
ingful relationships with their subordinates, 
improves transparency by setting expec-
tations and communicating observations 
during the rated period, enables two-way 
communication, enables a leader to provide 
purpose, and enables a leader to conduct 
mentoring activities.20 Additionally, estab-
lishing a structured counseling program 
helps a leader ensure they are not only 
focused on a subset of their subordinates, 
whether that subset includes those to whom 
the leader is naturally drawn or those who 
are low performers that demand attention. 
A structured counseling program ensures 
the leader spends one-on-one time with 
each of their subordinates.

Counseling Enables Leaders 

to Build Meaningful Relationships 

with Their Subordinates

Relationships are core to your job. If you 

think	you	can	[fulfill	your	responsibilities	as	a	

manager] without strong relationships, you are 

kidding yourself. I’m not saying that unchecked 

power, control, or authority can’t work. They 

work especially well in a baboon troop or a 

totalitarian regime.
21

Having a structured counseling pro-
gram prioritizes a leader’s time to get to 
know22 and develop their subordinates. The 
time dedicated to one-on-one conversations 
should always have a relationship-building 
aspect to it. It may seem obvious, but the 
first step in building a relationship with a 
subordinate is for a leader to actually care 
about a subordinate and want them to suc-
ceed.23 This interest in subordinates must 
be genuine and not perfunctory.

Building a meaningful relationship 
with a subordinate is no different than 
building a friendship.24 The leader should be 
curious about the people they work with,25 
talk with them, and find common interests. 
To establish the relationship, a leader sim-

ply has to care about their subordinate and 
their success and well-being.26

By taking time to address a subordi-
nate’s development, the leader sends the 
message to each individual subordinate 
that the leader prioritizes taking care of 
each subordinate and is interested in their 
individual growth and development. When 
a subordinate understands that their leader 
genuinely cares for their success, it will 
build the subordinate’s trust in the leader. 
When a subordinate trusts their supervisor, 
they will follow them and commit to that 
leader, not just look out for themselves.27 
This commitment to the leader, and the 
team as a whole, increases team-wide pro-
ductivity.28

A meaningful relationship between 
subordinate and leader is vital to individual 
development and overall mission success. 
Establishing strong relationships will 
improve communication and increase the 
effectiveness of feedback.29 Providing clear 
feedback is an essential role of any leader in 
an organization.30 If a relationship is already 
built, and the subordinate trusts the leader, 
the feedback will be better received and 
more impactful.31

Meaningful relationships are also im-
portant for leaders because they help leaders 
motivate their subordinates. In order to 
motivate a person, a leader has to under-
stand that person. Soldiers are dedicated 
members of the profession of arms, but 
they are also “smart, creative, freethinking 
individuals—human beings.”32 Counseling 
is a great opportunity to provide individual 
attention in a one-on-one setting. It also 
enables a leader to learn what is important 
to their subordinates. After a leader has an 
understanding of a Soldier, they can better 
tailor their leadership style to help foster 
the growth of that Soldier. Additionally, if 
a leader knows an individual enjoys doing 
certain tasks, a leader can assign those tasks 
to that individual.33

A practical tip for improving relation-
ships is to maintain a leader’s notebook. Not 
every leader will have a knack for remem-
bering all names, dates, and activities that 
are important to a subordinate. But when a 
leader does remember a specific detail about 
a subordinate, it makes the subordinate feel 
like the leader actually cares about them.34 

Therefore, a leader should put some effort 
into remembering the details.

Counseling Improves Transparency by 

Setting Expectations and Communicating 

Observations During the Rated Period
35

Soldiers want to be successful and be 
seen as successful by their leaders. There-
fore, a leader should clearly communicate 
to their subordinates what it means to be 
successful from the leader’s perspective.36 
If a leader can make it clear what success 
looks like, it will provide direction to the 
subordinate regarding where to focus their 
efforts.37

Throughout the rated period, a coun-
seling program ensures both the leader and 
rated Soldier agree, or are at least aware, 
of how their performance is measuring up. 
A leader should record the progress and 
discuss their observations in the counseling 
sessions and then make a record for both 
parties to reference after the counseling 
session.38 This practice will ensure that a 
Soldier never feels surprised when they 
receive their evaluation.39

The ultimate job of a leader in an or-
ganization is to help a subordinate develop 
and better accomplish the mission.40 A 
meaningful relationship between subordi-
nate and leader is vital, as it will increase 
the effectiveness of given feedback.

Counseling Enables a Leader to 

Facilitate Two-Way Communication

If a leader has a meaningful relation-
ship with a subordinate and has clearly 
communicated what the subordinate can 
expect from their leader, one-on-one 
interactions can be a two-way commu-
nication where both parties grow. The 
ultimate goal of leadership in the Army is 
to “accomplish the mission and improve the 
organization.”41 This includes developing 
and improving the leader, as well as their 
subordinate.

The subordinate’s feedback is irreplace-
able as they have real-time information 
about how the leader is managing and may 
have ideas on how to improve the organi-
zation. If a leader can get an exchange of 
ideas from the subordinate, this will help 
improve the organization and increase the 
buy-in from the subordinate to accomplish 
the mission.42 Subordinates are more likely 
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to give such suggestions in one-on-one 
counseling sessions after they feel comfort-
able with the leader.43

Counseling Enables a Leader  

to Provide Purpose

When an individual understands the 
purpose for their team, it gives them moti-
vation44 and empowers them to act without 
micromanagement. It is incumbent on 
the leader to provide this purpose to their 
team.45 The purpose, or the “why,” is the 
overarching reason for the team’s existence 
based on the mission that needs to be ac-
complished. An individual that knows why 
they are doing something is more likely to 
buy in to that mission, know how to act 
with less direction, and meet the command-
er’s intent more often.46

Simply stated, before a leader can 
communicate the purpose of their section, 
a leader must know and understand the 
purpose of their section. If a leader needs 
clarity or inspiration of the team’s purpose, 
there are several great sources that can 
assist the leader.47 For example, a leader 
can ask their direct supervisor to explain 
the purpose of the team. A leader can talk 
to their predecessor or peers who hold a 
similar position. A leader can also study the 
history of the unit/team they are joining 
and find purpose in the great things the 
unit has accomplished.48

At a minimum, an effective leader 
should know the purpose of the U.S. Army, 
their organization, their team, and how each 
of these nests within the other. The purpose 
of the U.S. Army is “[t]o deploy, fight, and 
win our Nation’s wars by providing ready, 
prompt, and sustained land dominance by 
Army forces across the full spectrum of con-
flict as part of the Joint Force.”49 No matter 
which Army organization a leader finds 
themselves serving with, the organization’s 
purpose must further the Army’s overall pur-
pose. Accordingly, the team’s purpose should 
also further that organization’s purpose.

The more narrowly tailored a purpose 
is to the team’s direct work, the more helpful 
and meaningful it will be to the individuals 
on that team. Adopting the Army’s mission 
is a good fallback plan, but a leader should 
strive to make the purpose more personal 
and closer to subordinates’ daily efforts. To 
“fight and win the Nation’s wars” does not 
help a battalion paralegal know what to do 
in the absence of direction on a day-to-day 
basis. However, if the leader provides a 
narrower purpose by pointing out that it 
is “because of criminal justice profession-
als—those in law enforcement, corrections, 
and courts—we can trust that we can travel 
home, to work, and/or out in public, safely 
and securely,” 50 the same battalion paralegal 
will be able to apply this purpose when they 
are in a new situation absent direct guid-
ance. It shows how the paralegal matters 
and is part of a bigger picture.

The more meaningful the purpose is to 
the leader, the more meaningful it will be 
to the subordinate. When a leader provides 
the purpose to his team, a leader needs to be 
consistent with their messaging. It is easier 
to be consistent with the purpose if the 
leader has taken time to think about it and 
truly believes in it.

Unless the focus of a counseling session 
is on relationship building, all counseling 
sessions should include, to some extent, 
the purpose of the team. If a member of 
your team does not know the answer to the 
question, “What is the purpose behind your 
team?” they have not internalized the pur-
pose. Consequently, it will not help guide 
them in the absence of direct instruction, 
and it will not motivate them to complete 
the mission.

Even more motivating than working in 
an organization where an individual believes 
in its purpose is doing work that coincides 
with one’s own sense of purpose. One-on-
one counseling provides an opportunity for 
a leader to find out a subordinate’s personal 
purpose. Knowing what drives a subordi-
nate can help a leader realign their duties to 

fit the purpose. If a leader does this, their 
subordinates will often work harder and 
enjoy their work more.

Counseling Enables a Leader to 

Conduct Mentoring Activities

Leaders should take time to get to 
know their subordinates’ career histories 
and individual goals and, ultimately, assist 
their subordinates to progress toward those 
goals.51 When a leader can align an individu-
al’s long-term goals to short-term tasks, that 
person will be more motivated to complete 
those tasks.52 Additionally, when a leader 
takes the time to address career goals, this 
sends a clear message the leader is not just 
interested in how the subordinate can help 
the leader’s evaluation, but that the leader 
also wants the subordinate to succeed in 
ways that are important to the subordinate.

Mentors traditionally hold the role of 
giving counsel for professional and personal 
growth.53 Mentoring activities are those ac-
tivities for which a leader “applies experience 
. . . shares knowledge, provides challenges, 
and addresses questions” through “conversa-
tion on a personal level” that focuses on the 
“professional or personal growth” of a subor-
dinate.54 Because mentorship is a voluntary 
relationship, counseling alone should not be 
considered mentorship.55 However, a leader 
should still perform mentoring activities 
because the leader should care about their 
subordinates’ long-term goals and help them 
achieve those goals.

Leaders must engage in these mento-
ring activities as a part of their counseling 
program with all their subordinates. Doing 
so can help reduce possible perceived biases 
within the team that are often created when 
a subordinate naturally seeks out a mentor-
ing relationship with that leader outside of 
counseling. Naturally, some subordinates 
will reach out to the supervisor as a mentor. 
If a leader fails to conduct these mentor-
ship activities with everyone, subordinates 
may perceive favoritism.56 By conducting 
mentoring activities with all subordinates, a 
leader removes this possibility and supports 
the entire team.

A Suggested Structure for 

Effective Counseling

A leader who wants to meet all of the above 
objectives might wonder how to best struc-

Even more motivating than working in an organization 
where an individual believes in its purpose is doing work 

that coincides with one’s own sense of purpose.
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ture their counseling program. This section 
provides general guidance and recommen-
dations for counseling sessions in some of 
the most common counseling scenarios. The 
scenarios include the first informal initial, 
formal initial, quarterly, end-of-rated-period, 
informal periodic, and negative event-ori-
ented counseling sessions.

General Tips for Counseling Sessions

There are several tips that can help a leader 
be more effective in counseling sessions. 
This section covers four quick tips of which 
a leader must always be cognizant. A leader 
must 1) always ensure there is enough 
time allotted for the counseling session, 2) 
be aware of the subordinate’s time, 3) be 
fully present and not distracted during the 
counseling, and 4) for performance-related 
counseling, a leader should also under-
stand what type of evaluation report their 
subordinate will be receiving to help set the 
subordinate up for success.

With all counseling sessions, the leader 
must make time for the interactions. A sub-
ordinate will not make a connection with 
a leader if they feel like they are inconve-

niencing the leader or have inconvenienced 
them in the past. A best practice is to put 
the counseling on the calendar and, if it 
must be rescheduled, ensure the subordi-
nate knows the counseling is a priority and 
will be rescheduled as soon as possible. A 
good rule of thumb is that a counseling ses-
sion should not take more than an hour.57 A 
leader should expect to clear their schedule 
for at least an hour for each counseling 
session.58

It is important that counseling sessions 
do not keep a subordinate after hours or 
during lunch.59 Developing subordinates is 
a part of a leader’s job, so schedule it during 
the workday. If a leader schedules a coun-
seling session too close to the end of the day 
and the subordinate has to stay late, they are 
going to be distracted.

It is important that a leader is fully 
present during all counseling sessions.60 A 
leader should turn away from their com-
puter, face the subordinate, and ensure they 
can focus on the task.61 If there are other 
obligations that are going to be distracting, 
it is important that the leader remove those 
distractions.

A leader must understand the various 
evaluation reports their subordinates will 
receive.62 A leader must be familiar with the 
differences between an officer evaluation 
report63 and a noncommissioned officer 
evaluation report.64 Leaders must also un-
derstand the difference between evaluation 
types for junior and senior noncommis-
sioned officers and commissioned officers. 
Similarly, a leader must understand the dif-
ferences in the associated support forms.65 
A leader must be aware of these differences 
during routine counseling in order to best 
set their subordinates up for success.

Tips for Each Type of Counseling Session

Informal Initial Counseling

The first counseling session any leader 
should have is an informal initial counsel-
ing focusing on establishing a relationship.66 
This should be the first of many positive 
counseling sessions between leader and sub-
ordinate. This meeting should be informal 
and should not have a written component. 
The leader should find out about the indi-
vidual’s family situation, names, and ages of 

(Credit: Gajus – stock.adobe.com)
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their children; why they joined the Army; 
why they chose their profession; hobbies 
and interests; and other personal infor-
mation that assists the leader in building 
a working relationship. This will start to 
build a meaningful relationship between the 
parties and sends the message to the subor-
dinate that the leader cares about them as 
an individual.67 There should be little to no 
talk about work.

A leader should have a system to 
remember details because details matter. 
Whether it is keeping a leader’s book, 
personnel file for every person, a mne-
monic device, etc., a leader should choose 
a system that works for them so that they 
can remember details later. This will help 
further relationships and help a leader relate 
to their subordinates better.68

If the subordinate has just moved to 
the location, give the individual time to set-
tle their family and ensure the subordinate 
knows that, though the leader is looking 
forward to working with them, work can 
wait. No one can focus and be their best self 
at work when their family is not taken care 
of at home. Usually the mission will not 
fail because a leader authorized a few extra 
days for a new teammate to get acclimated. 
If the team was able to stay afloat the week 
prior to the new Soldier arriving, they can 
survive a little longer.

Formal Initial Counseling

Usually a short time after the informal 
initial counseling, a leader should conduct 
the formal initial counseling. This should 
be the second positive counseling session 
between a leader and subordinate. The ini-
tial counseling is where the leader gives an 
outline of what the individual’s job is, how 
they fit into the team, and what to expect 
from the leader.69 Without this clarity, an 
individual may try their best to do a job 
they think they are supposed to do, and the 
leader may get frustrated that the individual 
is not doing the job the leader expects them 
to do. Therefore, it is the responsibility of 

the leader to clarify their expectations and 
intent during the initial counseling.

The leader must clearly communicate 
the purpose of the team. The Army practic-
es mission command,70 which only works 
if subordinates can make decisions in the 
absence of micromanagement. If a subor-
dinate understands the purpose of the team 
and the mission, they are able to act in the 
absence of direct guidance.

The subordinate should leave the 
counseling with a document that summa-
rizes everything discussed and a copy of 
the leader’s evaluation support form. It is 
important the subordinate leaves with a 
copy of everything so they have something 
to reference during the rated period as re-
quired. It is also important they leave with 
the leader’s support form so they can better 
understand what the leader’s job and focus 
is and nest their own focus accordingly.

Quarterly Counseling

After conducting the initial counseling, 
leaders should use the quarterly counseling 
sessions to refine an individual’s role, set 
objective goals, and discuss the individual’s 
performance. A majority of the time, this 
should be an overall positive counseling 
session between the leader and the sub-
ordinate. Between quarterly counseling 
sessions, a leader should take notes in 
preparation for the upcoming sessions.71 
This enables the leader to discuss concrete 
examples of sustains and improves during 
later counseling sessions.72 Additionally, 
writing these events down will help the 
leader eventually draft the end-of-year 
evaluation.

A leader should add structure and 
thought to quarterly counseling sessions 
by sending an email with expectations of 
the counseling session and topics to be 
discussed. This action helps alleviate some 
of the stress for the subordinate and sets the 
tone for a positive interaction. For example, 
a leader could say, “we are going talk about 
three things you think you are doing well 

at work, three things you want to improve 
at work, one thing you want to improve 
in your personal life, and three ways I 
(the leader) can improve.”73 Though the 
wording of the email puts the onus on the 
subordinate, the leader should have notes 
on all topics as well. Another option leaders 
have used in the field is to conduct quarter-
ly counseling using the annual evaluation 
report to guide the discussion.74 If that is the 
case, the leader should send an email and 
tell the subordinate to be prepared to dis-
cuss what was accomplished in each portion 
of the evaluation report and what goals are 
for the remainder of the evaluation period.

A leader should prepare for quarterly 
counseling sessions with the same diligence 
they would prepare for a meeting with a 
commander or other senior leader. The 
leader should take written notes during the 
counseling session and send a synopsis of 
those notes to the subordinate to ensure 
both individuals are clear on what the coun-
seling session covered and any due-outs. 
Giving this level of attention and detail 
will communicate to the subordinate how 
important the counseling process is and set 
the tone for future counseling sessions.

End-of-Rated-Period Counseling

Prior to the end-of-rated-period 
counseling, the leader should send the 
subordinate their draft evaluation report.75 
If a leader has done a good job counseling 
throughout the rated period, this counsel-
ing will not surprise the subordinate and 
can be a positive counseling session where 
the parties discuss the accomplishments of 
the rated period and how the subordinate 
can continue to grow. In order for this 
to happen, the subordinate has to submit 
their final evaluation report support form 
in a timely manner. It is important that 
the leader send the draft evaluation to the 
subordinate so they have the opportunity to 
read the evaluation before the counseling. 
This enables the subordinate to provide 
input and discuss any requested changes 
they are asking to be made.76 If no changes 
are requested, the leader should discuss the 
important points of the evaluation and how 
the subordinate can continue to develop in 
the organization during this counseling.

Informal Periodic Counseling

A leader should prepare for quarterly counseling sessions 
with the same diligence they would prepare for a meeting 

with a commander or other senior leader.
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Throughout the time a leader has a 
subordinate in their charge, it is import-
ant the leader periodically check in with 
them. These check-ins should all be seen 
as small, positive counseling sessions, 
building on the meaningful relationship 
between the parties. Checking in with in-
dividuals on a regular basis is essential for 
a leader to understand what normal is for 
each person and to be accessible to their 
subordinates. Some leaders walk around 
their office daily and ensure that they 
speak to every person. To develop more 
meaningful relationships, some leaders 
will elect to have longer conversations 
with different people each day.

These check-ins should range from 
stopping by the subordinate’s work area, to 
asking a subordinate to stop by the leader’s 
office. At a minimum, a leader should stop 
by their Soldier’s work area periodically to 
gain a better understanding of the work 
environment and use these visits as an op-
portunity to publicly praise their subordi-
nate, when appropriate. These visits should 
be personal in nature and topics could 
range from asking about their children, to 
commenting on their exceptional effort at 
physical training that morning. However, 
if the conversation will likely be more in-
depth or personal in nature, a leader should 
ask the subordinate to drop by their office 
to have those conversations. These bigger 
events could range from a subordinate 
going to a promotion board to having their 
first child.77 Each of these events should 
be acknowledged by the leader and talked 
through with the subordinate.

Another way to think about the impor-
tance of ongoing counseling: “You can think 
of it in the negative. If you want to regret 
not seeing the signs that a Soldier is strug-
gling and have to live with survivor’s guilt, 
then don’t have a counseling program.”78 
Suicide and other negative, life-altering 
decisions occur too often among Soldiers 
in the Army.79 If a leader walks around and 
has a feeling for what normal is for their 
subordinates, they may be able to notice 
when something is abnormal and ask to talk 
with them in their office.

Regular check-ins with individuals and 
teams further relationship building with 
each person. The regular check-ins will 
help the leader to further develop meaning-

ful relationships and will facilitate the two-
way conversations a leader should strive for 
in an effective counseling program. When 
doing the periodic check-ins, ensure to re-
late to individuals and ask about things that 
are important to them (which could have 
been learned in the initial informal counsel-
ing or follow-on counseling sessions).

Negative Event-Oriented Counseling

Negative, event-oriented80 counseling 
is, unfortunately, common in the Army.81 
If this is the only counseling a leader does 
and there is no meaningful relationship 
between the parties, this will likely be seen 
as a negative counseling experience and 
the counseling will likely not be as effective 
and could even be a barrier to a meaningful 
relationship. However, if there is a mean-
ingful relationship between the parties, the 
counseling session may be seen as a positive 
interaction between the parties as the sub-
ordinate could be grateful that the leader is 
trying to help.82

Depending on the severity of the issue, 
negative feedback should build from a short 
conversation about an issue, to a longer 
conversation, to a written counseling if the 
issue continues. If a leader goes directly to 
written counseling, it may place a subordi-
nate on the defensive and can deter them 
from taking risks in the future. Of course, a 
leader will have to decide if the severity of 
the issue warrants quicker escalation to a 
written counseling.

When addressing the issue, it is im-
portant that the feedback focuses on how to 
get better and not on punishment.83 Addi-
tionally, the focus should be on the behav-
ior and not the character of the individual 
receiving the feedback.84 If their character 
is attacked, an individual will often get de-
fensive and the feedback may unnecessarily 
harm the relationship.

When giving feedback, asking the 
subordinate questions will often lead them to 
discuss what the issue was and a way to solve 
it (being mindful not to violate the Soldier’s 
Article 31, UCMJ, rights).85 This technique 
is particularly effective because it can help 
reduce the perception the leader is attacking 
the subordinate and makes the process more 
collaborative.86 Simultaneously, the leader is 
still addressing the issue.

Conclusion

A counseling session can be a positive ex-
perience for the leader or the subordinate. 
Counseling sessions, if done correctly, can 
enable a leader to build a meaningful rela-
tionship with their subordinate, improve 
transparency by setting expectations and 
communicating observations during the 
rated period, facilitate two-way commu-
nication, provide purpose, and conduct 
mentoring activities. When a counseling 
program is executed correctly, it can help 
develop relationships, stimulate growth, 
increase mission accomplishment, and 
leaders and subordinates become more ef-
fective. In short, counseling enables leaders 
to better care for their Soldiers—to have the 
same type of effect MAJ Knight had on SPC 
Smith. TAL

MAJ Wood is a law professor at the U.S. 

Military Academy in West Point, New York.

Notes

1. The names, dates, locations, and other immaterial 
facts have been changed to protect the identity of the 
individuals.

2. “Formal” refers to a counseling session that is 
recorded by a writing in some fashion, traditionally on 
a DA Form 4856. See U.S. Dep’t of Army, Form 4856, 
Developmental Counseling Form (July 2014).

3. u.s. deP’t oF Army, tech. Pub. 6-22.1, the coun-
seLing Process para. 1-5 (1 July 2014) [hereinafter ATP 
6-22.1] (“Event-oriented counseling involves a specific 
event or situation.”).

4. This article will not discuss the possible evidentiary 
and UCMJ Article 31(b) issues raised in this vignette.

5. Simon Sinek, How	to	Discover	Your	“Why”	in	Difficult	

Times, TED (Apr. 2021), https://www.ted.com/talks/
simon_sinek_how_to_discover_your_why_in_diffi-
cult_times?rss=172BB350-0207 (“It’s very hard to start 
building those relationships in the moment of crisis. 
And I think it’s a lesson for leadership, quite frankly. 
Which is, you can’t judge the quality of a crew by how 
a ship performs in calm waters. You judge the quality 
of a crew by how a ship performs in rough waters. 
But the time in calm waters is when you’re building 
relationship and trust . . . .”).

6. u.s. deP’t oF Army, the Army PeoPLe strAtegy 12 
(2019) [hereinafter the Army PeoPLe strAtegy] (“Am-
plify the positive behaviors that align with our vision 
of cohesive teams: civility and positive relationships; 
diversity, equity and inclusion; honor and respect; em-
pathy; and care for Soldier and Civilian well-being.”).

7. Major (MAJ) Knight had not established much of a 
relationship with Specialist (SPC) Smith prior to the 
introductory vignette. However, since the event, SPC 
Smith has viewed MAJ Knight as a mentor and has 
reached out several times after the time they worked 
together.



56 Army Lawyer • Issue 1 • 2022

8. ATP 6-22.1, supra note 3, para. 1-21 (“Documen-
tation of this [personal growth counseling] results 
in an individual development plan. Each individual 
development plan will vary as every person’s needs and 
interests are different.”).

9. Andrea Serio, What “Leadership” Means to JWMI 

Alumni, JAck weLch mgmt. inst. (Dec. 13, 2019), 
https://jackwelch.strayer.edu/winning/mean-
ing-of-leadership/ (quoting Jack Welch).

10. 14 Simple Ways to Connect with Your People, miL. 
LeAder, https://themilitaryleader.com/14-simple-
ways-to-connect-with-your-people/ (last visited Sept. 
16, 2021) (“If there’s a personal activity that military 
leaders routinely fail at, it’s counseling.”).

11. ATP 6-22.1, supra note 3, para. 1-1 (“Army leaders 
must understand that effective counseling helps 
achieve desired goals and effects, manages expecta-
tions, and improves the organization. . . . Regular 
counseling provides leaders with opportunities to: 
Demonstrate genuine interest in subordinates. . . .”).

12. Colonel Terri Erisman, Exec. Officer to The Judge 
Advoc. Gen., U.S. Army, Address to the 70th Graduate 
Course at The Judge Advocate General’s Legal Center 
and School: Emotional Intelligence (Sept. 29, 2021) 
[hereinafter Colonel Erisman Address].

13. Telephone Interview with Major (Promotable) 
Brandon Bergmann, prior Group Judge Advoc. of the 
7th Group Special Forces Command (Oct. 22, 2021) 
[hereinafter Major Bergmann Interview].

14. u.s. deP’t oF Army, doctrine Pub. 6-22, Army 
LeAdershiP And the ProFession para. 6-53 (31 July 
2019) (C1, 25 Nov. 2019) [hereinafter ADP 6-22]. See 

also ATP 6-22.1, supra note 3, at 1-1 (“Counseling is 
the process used by leaders to review with a subordi-
nate the subordinate’s demonstrated performance and 
potential.”).

15. An individual does not have to be rated by a leader 
to be counseled by that leader. However, it is best prac-
tice if an individual is going to have a formal, written 
counseling session with an individual, it is approved 
first by the rating supervisor.

16. u.s. deP’t oF Army, reg. 623-3, evALuAtion re-
Porting system para. 1-8e (14 June 2019) [hereinafter 
AR 623-3].

17. Id. para. 1-8e (emphasis added).

18. This assertion is based on the author’s profes-
sional experiences as a noncommissioned officer and 
company grade officer for over eighteen years in the 
Army Reserve, Army National Guard, and Active 
Component of the U.S. Army, and the Chief, Interna-
tional & Operational Law for U.S. Army Special Forces 
Command (Airborne) from 9 June 2009 to 8 June 2011 
[hereinafter Professional Experiences].

19. AR 623-3, supra note 16, para. 4-11e (“In addition, 
no appeal may be filed solely based on the contention 
that the appellant was never counseled.”).

20. See ATP 6-22.1, supra note 3, para. 1-1, for a 
more exhaustive list of possible reasons to counsel a 
subordinate.

21. kim scott, rAdicAL cAndor: how to get whAt 
you wAnt by sAying whAt you meAn, at xiii-xiv 
(2019).

22. Telephone Interview with Colonel Nathan Bank-
son, Staff Judge Advoc., U.S. Army Cadet Command & 
Fort Knox (Nov. 30, 2021) [hereinafter Colonel Bank-
son Interview] (“I always talk first about something 
about that individual. What is going on with your 

mom? How is the wood working going? I ask because I 
want to know more about the individual.”).

23. Telephone Interview with Colonel Toby Curto, 
Staff Judge Advoc., First Infantry Div. & Fort Riley 
(Nov. 12, 2021) [hereinafter Colonel Curto Interview] 
(“The core to being on a team is showing up to work 
and caring about the people around you as people, and 
wanting them to succeed.”).

24. Id. (“A lot of this comes from upbringing and train-
ings as a kid. I treat my subordinates the way I want to 
be treated as a friend, a brother, a professional, and a 
teammate.”).

25. Id. (“I want to know more about the people that 
work for me, because they are people that are literally 
right next to me for a large part of my life. I am in-
terested in what makes them tick, what makes them 
unique.”).

26. NCO Creed, u.s. Army, https://www.army.mil/
values/nco.html (last visited Mar. 8, 2022) (“I know 
my Soldiers and I will always place their needs above 
my own.”).

27. scott, supra note 21, at 9 (“[W]hen people trust 
you and believe you care about them, they are much 
more likely to . . . embrace their role on the team.”).

28. ADP 6-22, supra note 14, para. 5-7 (“The best lead-
ers generate a sense of commitment that causes sub-
ordinates to go beyond achieving the bare minimum. 
Compliance to legal and ethical orders, directives, 
and instructions is always required. Willing and eager 
agreement is commitment.”).

29. scott, supra note 21, at 10 (“Care Personally [Is 
the] First Dimension of Radical Candor”).

30. ADP 6-22, supra note 14, paras. 1-73, 1-75 (“The 
ability to influence others is a central component of 
leadership. . . . Influencing is persuading people do 
what is necessary. Influencing entails more than simply 
passing along orders. Through words and personal 
example, leaders inspire purpose, provide direction, 
and when required motivation.”).

31. Telephone Interview with Colonel Terri Erisman, 
Exec. Officer to The Judge Advoc. Gen., U.S. Army 
(Oct. 26, 2021) [hereinafter Colonel Erisman October 
26 Interview] (“By the time you have to give a negative 
counseling, you should have already built up trust. 
This way the subordinate knows the leader is not out 
to get them, only there to help them.”). See also scott, 
supra note 21, at 21 (“[she was] careful not to ‘personal-
ize,’ not to make it about some essential trait. She said 
I ‘sounded’ stupid rather than I was stupid.” [internal 
italics omitted]). See also Colonel Erisman Address, 
supra note 12, (“When you start saying someone is like 
that, you are attacking them; stop that, focus on the 
behavior.”).

32. Jocko wiLLink & LeiF bAbin, extreme ownershiP: 
how u.s. nAvy seALs LeAd And win 12 (2d ed. 2017).

33. Colonel Curto Interview, supra note 23 (“Everyone 
is good at something, and if I have an opportunity to 
give projects to an individual I know will be successful 
at it, they will enjoy doing that work more and the 
product will be better.”).

34. Id. (“I believe when someone hears that a leader 
remembers important facts or personal facts, it shows 
that the leader actually cares about them as a person.”).

35. Colonel Bankson Interview, supra note 22 (“If I do 
not tell a subordinate what I expect, how can I expect 
they will complete it? Counseling helps hold both the 

leader and subordinate accountable for their roles, it 
increases transparency.”).

36. Interview with Command Sergeant Major Joshua 
Quinton, The Judge Advoc. Legal Ctr. & Sch. Com-
mand Sergeant Major &  Noncommissioned Officers’ 
Academy Commandant, in Charlottesville, Va. (Nov. 
18, 2021) [hereinafter Command Sergeant Major 
Quinton Interview] (“As a leader I owe it to my Sol-
diers to make it clear what “exceeds standard” means to 
me in their current role.”)

37. Colonel Bankson Interview, supra note 22 (“We 
have a pie and each of us own a piece of that pie. 
Counseling crystalizes what portion of the pie I expect 
one of my people to eat.”).

38. ATP 6-22.1, supra note 3, para. 2-45 (“Documen-
tation serves as a ready reference for the agreed-upon 
plan of action and helps the leader track the subor-
dinate’s accomplishments, personal preferences, or 
issues. A good record of counseling enables the leader 
to make proper recommendations for professional 
development, promotions, and evaluations.”).

39. Colonel Erisman October 26 Interview, supra note 
31 (“One goal of a good counseling program is to en-
sure the rated Soldier is not surprised by their rating.”).

40. See source cited supra note 30.

41. ADP 6-22, supra note 14, para. 1-74.

42. Telephone Interview with Colonel Luis Rodriguez, 
Dir., Off. of Diversity, Equity, & Inclusion, U.S. Army 
Judge Advoc. Gen.’s Corps (Nov. 26, 2021) [hereinaf-
ter Colonel Rodriguez Interview] (“If a leader can get 
input from a Soldier on a better way to do something, 
this helps in two ways. First, it may be a solution the 
leader could not have thought of on his own. Second, 
the Soldier will feel empowered and more invested in 
the mission and mission success.”).

43. Major Bergmann Interview, supra note 13 (“I 
implemented several suggestions I [received during 
one-on-one counseling sessions]. Having that one-on-
one time breaks down a barrier.”).

44. simon sinek, stArt with why: how greAt LeAders 
insPire everyone to tAke Action 95 (2009) (“Compa-
nies with a strong sense of WHY are able to inspire 
their employees. Those employees are more produc-
tive and innovative . . . .”).

45. ADP 6-22, supra note 14, para. 1-74.

46. Id. para. 1-76 (“Subordinates who understand why 
they are doing something difficult and discern the 
higher purpose are more likely to do the right thing 
when leaders are not present to direct their every 
action.”).

47. About the Army, u.s. Army, https://www.goarmy.
com/about.html (last visited Mar. 8, 2022) (“Soldiers 
protect America’s freedoms while serving at home and 
abroad, and they are always prepared to defend the 
nation in times of need.”).

48. Command Sergeant Major Quinton Interview, 
supra note 36 (“I like to know my customer. If I am 
going to the 10th Mountain, I will find out the history 
of the 10th Mountain and all the awesome things they 
have done throughout their history.”).

49. the Army PeoPLe strAtegy, supra note 6, at 2.

50. The Importance of the Criminal Justice System and 

Today’s Professionals, goodwin univ. (Aug. 25, 
2020), https://www.goodwin.edu/enews/impor-
tance-of-the-criminal-justice-system/#:~:text=The%20
criminal%20justice%20system%20is%20designed%20



2022 • Issue 1 • Army Lawyer 57

to%20deliver,In%20other%20words%2C%20it%20-
keeps%20our%20citizens%20safe.

51. ATP 6-22.1, supra note 3, para. 1-21 (“As part 
of professional growth counseling, the leader and 
subordinate may choose to develop a pathway to 
success with short- and long-term goals and objectives. 
The discussion includes opportunities for civilian or 
military schooling, future duty assignments, special 
programs, available training support resources, reen-
listment options, and promotion opportunities and 
considerations.”).

52. Colonel Bankson Interview, supra note 22 (“If I 
know what someone’s long-term goals are, and I can 
give them jobs that help them reach those goals, it will 
improve their motivation. Even if the person wants to 
get out of the military, I can still give them work that 
helps set them up for success.”).

53. ADP 6-22, supra note 14, para. 6-56 (“The follow-
ing generally characterize[s] mentorship: . . . [giving] 
advice and counsel over time to aid professional and 
personal growth.”).

54. “Mentoring activities” is not a term found in doc-
trine, but is only used in this primer to discuss some 
activities that, by doctrine, are done by mentors. See 

ADP 6-22, supra note 14, tbl.6-3.

55. Id. para. 6-56 (defining mentorship as “the volun-
tary developmental relationship that exists between 
a person of greater experience and a person of lesser 
experience that is characterized by mutual trust and 
respect.”).

56. Colonel Jim Thomas & Lieutenant Colonel Ted 
Thomas, Mentoring,	Coaching,	and	Counseling:	Toward	

a Common Understanding, miL. rev., July–Aug. 2015, 
at 50, 52.

57. ATP 6-22.1, supra note 3, para. 2-29 (“The sched-
uled time for counseling should also be appropriate for 
the complexity of the issue at hand. Generally, counsel-
ing sessions should last less than an hour.”).

58. Colonel Bankson Interview, supra note 22 (“Coun-
seling sessions usually take about an hour, to do them 
right.”).

59. ATP 6-22.1, supra note 3, para. 2-29 (“When 
possible, leaders should formally counsel a subordinate 
during the duty day. Counseling after duty hours may 
be rushed or perceived as unfavorable.”).

60. Id. paras. 2-8 to 2-9 (“To be effective, counselors 
must . . . [listen] thoughtfully and deliberately to cap-
ture the nuances of the subordinate’s language.”).

61. Colonel Bankson Interview, supra note 22 (“When 
counseling, I ensure I am not distracted: I turn off 
my cell phone, I leave the phone off the hook, I have 
a dedicated hour to the counseling session, and I try 
to move away from my desk, so there are no barriers 
between us.”).

62. Command Sergeant Major Quinton Interview, 
supra note 36 (“One tip I would give to all commis-
sioned officers evaluating noncommissioned officers, is 
understand the noncommissioned officers evaluation 
report.”). See also AR 623-3, supra note 16.

63. U.S. Dep’t of Army, Form 67-10-1, Company 
Grade Plate (O1–O3; WO1–CW2) Officer Evaluation 
Report (1 Mar. 2019). See also U.S. Dep’t of Army, 
Form 67-10-2, Field Grade Plate (O4–O5; CW3–
CW5) Officer Evaluation Report (1 Mar. 2019).

64. See U.S. Dep’t of Army, Form 2166-9-1, NCO 
Evaluation Report (SGT) (1 Nov. 2015); U.S. Dep’t 
of Army, Form 2166-9-2, NCO Evaluation Report 

(SSG-1SG/MSG) (1 Nov. 2015); U.S. Dep’t of Army, 
Form 2166-9-3, NCO Evaluation Report (CSM/SGM) 
(1 Nov. 2015).

65. See U.S. Dep’t of Army, Form 67-10-1A, Officer 
Evaluation Report Support Form (1 Mar. 2019); U.S. 
Dep’t of Army, Form 2166-9-1A, NCO Evaluation 
Report Support Form (1 Nov. 2015).

66. Major General David J. Bligh, Staff Judge Advoc. 
to the Commandant of the Marine Corps, U.S. Marine 
Corps, Address to the 70th Graduate Course at The 
Judge Advocate General’s Legal Center and School 
(Nov. 3, 2021) [hereinafter Major General Bligh 
Address] (“For your first meeting [with a subordinate] 
you should allow thirty minutes to meet. Talk nothing 
about tasks, nothing about any work, just talk about 
the individual. Then they will think their leader cares 
about them.”).

67. Id.

68. Id. (“If you learn someone enjoys a certain football 
team, you can talk some about that football team and a 
similar issue the team is facing. Then you could segue 
into the harder conversation. For example, the quar-
terback this weekend did not seem to plan, just like our 
team doesn’t seem to plan.”).

69. ATP 6-22.1, supra note 3, para. 1-9, additionally 
recommends that a leader use this time to discuss 
other area-specific and some work-specific issues, for 
example “organizational history, structure.”

70. u.s. deP’t oF Army, doctrine Pub. 6-0, mission 
commAnd: commAnd And controL oF Army Forces 
para. 1-14 (31 July 2019) (“Mission command is the 
Army’s approach to command and control that em-
powers subordinate decision making and decentralized 
execution appropriate to the situation.”).

71. ATP 6-22.1, supra note 3, para. 2-1 (“To be 
effective, counseling must be a shared effort. Leaders 
assist their subordinates in identifying strengths and 
weaknesses and creating plans of action.”).

72. ATP 6-22.1, supra note 3, para. 1-17 (“Performance 
counseling is the review of a subordinate’s duty perfor-
mance during a specified period.”).

73. Colonel Erisman October 26 Interview, supra note 
31.

74. Command Sergeant Major Quinton Interview, 
supra note 36 (“I use the Evaluation Report as the guide 
for all my quarterly counseling sessions.”).

75. Colonel Bankson Interview, supra note 22 (“I 
always send a draft evaluation report. I will never 
send a completed evaluation report and ask them to 
sign. I send a draft report so we can have a discussion 
about what I wrote before the rated Soldier is asked to 
sign.”).

76. Id.

77. ATP 6-22.1, supra note 3, para. 1-5 (“Event-orient-
ed counseling involves a specific event or situation. It 
may precede events such as participating in promotion 
boards . . . .”).

78. Command Sergeant Major Quinton Interview, 
supra note 36 (responding to the question, “If you have 
to convince somebody who does not think counseling 
is worth their time as a leader what would you tell 
them?”).

79. Danielle DeSimone, Military Suicide Rates Are at an 

All-Time High; Here’s How We’re Trying to Help (Sept. 1, 
2021), https://www.uso.org/stories/2664-military-
suicide-rates-are-at-an-all-time-high-heres-how-

were-trying-to-help (“Suicide rates among active-duty 
military members are currently at an all-time high 
since record-keeping began after 9/11 and have been 
increasing over the past five years at an alarmingly 
steady pace.”).

80. ATP 6-22.1, supra note 3, para. 1-7 (“Leaders 
should always counsel subordinates who do not meet 
the standard.”)

81. This assertion is based on the author’s recent 
professional experiences as the senior trial counsel for 
U.S. Army Cadet Command from 15 July 2019 to 15 
July 2021.

82. Colonel Erisman October 26 Interview, supra note 
31 (“By the time you have to give a negative counsel-
ing, you should have already built up trust. This way 
the subordinate knows the leader is not out to get 
them, only there to help them.”).

83. Id. (“Event-oriented counseling should look at the 
view of development, ‘I want to address this issue to 
help make you better, to ensure you understand how 
this effects your credibility.’”).

84. ATP 6-22.1, supra note 3, para. 1-7 (“Address and 
explain the specific behavior or action-do not address 
the subordinate’s character.”).

85. Telephone Interview with Colonel Terri Erisman, 
Exec. Officer to The Judge Advoc. Gen., U.S. Army 
(Nov. 19, 2021) (“The best way I found to address an 
issue is to first try to ask questions and get the subordi-
nate to identify the issue. Then ask questions to come 
up with ways to avoid these issues in the future.”).

86. Id.



One of the two B-29 Superfortresses that 
still actively fly today soars over Whiteman Air 
Force Base, Missouri. The B-29 is a four-engine 
propeller-driven heavy bomber designed by 
Boeing and flown primarily by the United States 
during World War II and the Korean War. (Credit: 
Staff Sgt. Kayla White, U.S. Air Force)
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No. 3
Managing to Innovate

By Major Clayton J. Cox

We must embrace and invest in innovation, creativity, and change—a charge that applies not only to the systems 

we procure in the future but also to the ends, ways, and means that we command and control them.
1

Flying through the air, carried by engines that splattered oil 
in their faces and by wings with a tendency to peel off mid-

flight—few have courted innovation like American World War 
I fighter pilots.2 These brave souls plied the skies during turbu-
lent times and against some formidable foes, including Manfred 
von Richthofen (“The Red Baron”) and his Flying Circus.3 They 
put their lives on the line piloting what can best be described as 
“cantankerous, unreliable, finicky, altogether dangerous aircraft,” 
literally flying by the seats of their pants.4 In the end, the tenacity 
of the Army Air Corps converted a budding technological system—
the airplane—into a powerful instrument of war.5

These pilots were not the first warriors to innovate—or the 
last. Innovation has been, and will always be, vital to military 
success. New challenges arise, and innovation lifts us to meet and 
overcome them. Similar to when the Allies took to the skies over 
Europe over a hundred years ago, the United States faces conflict 
in new, unfamiliar battlespaces. Now comfortable in the air, the 
nation must figure out how to operate in the space and cyber 
domains. Furthermore, new styles of warfighting—such as terror-
ist tactics and China’s use of missiles and artificial islands—have 
required the United States to reexamine tried-and-true strategies 
and weapon systems from yesteryear.6 On top of that, new tech-
nologies such as hypersonics, artificial intelligence (AI), unmanned 
aerial vehicles (UAVs), digital prototyping, and directed energy all 
have the potential to change how we go about preparing for and 
waging wars.7 If all this was not enough, the military spent months 

on end hobbled by COVID-19—a foe 1,000 times smaller than a 
grain of sand8—that impacted normal operations, constraining and 
diverting resources to other needs. Similar to the nascent Army 
Air Corps facing off with the German Flying Circus,9 the modern 
United States military has worthy, contemporary adversaries to 
overcome. As General Charles “CQ” Brown, Air Force Chief of 
Staff, has warned: “[If] [w]e don’t change, if we fail to adapt, we 
risk losing. We risk losing in a great power competition, risk los-
ing in a high-end fight, we risk losing quality Airmen, losing bud-
get dollars, our credibility and aspects of our national security.”10

In addition to these enterprise-wide challenges, every instal-
lation, unit, and individual now faces, or will soon face, challenges 
of their own. The Judge Advocate General’s (JAG) Corps of the 
various services have plenty. Administrative and military justice 
system overhauls address concerns relating to sexual assault,11 ra-
cial disparities,12 and extremism.13 National security advisors must 
be prepared to opine on the use of new warfighting technologies.14 
Acquisitions professionals must wrestle with new authorities and 
ways of interacting with industry, from modifications to the Fed-
eral Acquisition Regulations (FAR) to increased leveraging of FAR 
alternatives15 and intellectual property.16 With all these variables 
and challenges, “[t]here are too many possible futures for us to 
pick one and build a force that’s geared to defeat it.”17

As problems and threats change our world, the need to 
innovate undergirds everything done within the military and the 
various JAG Corps. To adjust to change, we will often have to fly 
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by the seats of our pants—or even build 
our airplanes midflight. As we develop and 
employ our own “cantankerous, unreliable, 
finicky, altogether dangerous”18 systems 
against our Flying Circus equivalents, how 
can we promote innovation—or even em-
bed it in our culture—to facilitate victory?

This article addresses that question, 
and it will do so by discussing scalable the-
ories of innovation that legal advisors and 
leaders can apply to discrete units, entire 
services, or even their individual lives.19 Be-
ginning with the need to focus on effective 
innovation, this article provides theories 
helpful to creating environments that 
cultivate innovation, and it flags potential 
pitfalls that threaten creativity and produc-
tive change. In the end, it shows the ways 
in which judge advocates (JA)—as leaders 
and legal advisors—can understand and 
embrace a changing world while managing 
to innovate.

Focus on Effective Innovation, 

Not Just Change

As military leaders who are concerned 
about maintaining U.S. military superiority 
call for change at “the speed of relevance,”20 
innovation has become a battle cry and 
a buzzword. In its most generic sense, 
innovation means “a new idea, method, or 
device” or “the introduction of something 
new.”21 In other words, all it takes for 
something to qualify as an innovation is 
newness. However, as anyone familiar with 
the overabundance of “good idea fairies”22 in 
the military knows, not all innovations and 
changes are created equal. Newness alone 
will not secure America’s future.

The innovation needed to advance our 
varied causes will almost certainly not arise 
out of aimless change for change’s sake; it 
will not arise from simply doing something 
differently than it has been done before, nor 
will it arise from change aimed at glow-
ing performance reports—although the 
seeds of innovation can exist even in these 
changes.23 To have meaningful impact, 
innovations must improve some process or 
outcome—they must advance an individual 
or organization toward mission success. In 
other words, innovation must help bridge 
capability gaps, getting us from where we 
are to where we need to be.24 To highlight 
the importance of this sort of innovation 

over generic innovation and change, this 
article refers to this type of innovation as 
“effective innovation.”

By focusing on effective innovation, 
military attorneys will ensure that inno-
vation is a tool for growth and problem 
resolution—not just an end of its own. 
Carefully, intentionally seeking effective in-
novation over innovation generally is vital 
because simply pushing for innovation “can 
easily become a grab bag of much-touted 
best practices” that accomplish little.25

Approach Problems Using 

Theories, Not Checklists

Even when understanding that the goal is 
effective innovation, the natural tenden-
cy is to want a checklist or guide that, if 
followed, will guarantee success. However, 
effective innovation is not that simple. 
There is no one-size-fits-all way to effec-
tively innovate. Although each organization 
must come up with an innovation strategy, 
what is required to induce innovation will 
vary somewhat from one organization to 
the next. After all, “[t]here are no quick 
fixes for the fundamental problems of life,” 
and different organizations face different 
fundamental problems.26 Instead of looking 
for a guide dictating what to think about 
problems, it is better to learn how to think 
about problems—to have useful theories for 
grappling with novel situations and devis-
ing ways to overcome them.27

Fortunately, useful theories for effec-
tive innovation abound, in and out of the 
military. The need to innovate to survive 
and thrive is not just a requirement of the 
JAG Corps or the military at large—busi-
nesses also require innovation to survive. 
Furthermore, unlike the military, which 
spends more time preparing for war than 
actually fighting it, businesses are engaged 
in a never-relenting struggle for surviv-
al.28 For businesses, failure to adapt means 
financial and institutional death. In the 
military, the same mistakes are institution-
ally survivable—unless the nation itself is 
defeated—but they can lead to individual 
tragedy or set a nation up for future defeat. 
Although the stakes are lower in busi-
ness-on-business battles than the world’s 
nation-on-nation conflicts, keys to inno-
vation that business leaders have embraced 
translate well into military settings.

For example, during President Bill 
Clinton’s administration, then-Secretary of 
Defense William Cohen asked to meet with 
a Harvard Business School professor, Clay-
ton M. Christensen, about Christensen’s 
research into disruptive innovation.29 
Christensen had earlier shaken up the busi-
ness world with his new theory on disrup-
tive innovation, and senior military leaders 
wanted to learn more.30 Christensen did not 
fully understand why he was summoned 
to present his research, but he agreed to 
meet. He presented “how the mini-mills had 
undermined the traditional steel industry”—
not typically a subject one would expect the 
Secretary of Defense, the Joint Chiefs of 
Staff, or the Secretaries of the Army, Navy, 
and Air Force to have interest in.31 Chris-
tensen recounted later:

General Hugh Shelton, then the 
chairman of the Joint Chiefs of Staff, 
stopped me. “You have no idea why 
we are interested in this, do you?” 
he queried. Then he gestured to the 
mini-mill chart. “You see the sheet 
steel products at the top of the mar-
ket?” he asked. “That was the Soviets, 
and they’re not the enemy anymore.” 
Then he pointed to the bottom of the 
market—rebar—and said, “The rebar 
of our world is local policing actions 
and terrorism.” Just as the mini-mills 
had attacked the massive integrat-
ed mills at the bottom of the market 
and then moved up, he worried aloud, 
“Everything about the way we do our 
jobs is focused on the high end of the 
problem—what the USSR used to be.”

Once I understood why I was there, 
we were able to discuss what the result 
of fighting terrorism from within the 
existing departments would be, versus 
setting up a completely new organiza-
tion. The Joint Chiefs later decided to 
go down the route of forming a new 
entity, the Joint Forces Command, 
in Norfolk, Virginia. For more than 
a decade, this command served as a 
“transformation laboratory” for the 
United States military to develop and 
deploy strategies to combat terrorism 
around the world.32
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Although the military has again shifted 
its attention to new, top-of-the-market en-
emies—as evidenced by Russia’s 2022 assault 
on Ukraine—this example demonstrates 
how a good innovation theory, applied 
effectively to global military problems, can 
spark key change—even when that theory 
originated in the business sector.

By learning innovation theories that 
have been tried and tested in conjunction 
with commercial and military problems, 
military leaders and legal advisers will 
better prepare themselves and their teams 
to innovate. Applying those theories in 
practice will empower leaders to confront 
next-generation problems in ways check-
lists never will.

Cultivate an Innovation-

Friendly Environment

In order to benefit from effective inno-
vation, leaders should cultivate an appro-
priate environment. In both the military 
and business, effective innovation does 
not generally arise out of nothing,33 and it 
especially struggles to occur within bureau-
cracies—including military bureaucracies. 
“[I]n bureaucracies the absence of change 
is the rule, the natural state”; bureaucra-
cies are designed not to change.34 This is 
partly because bureaucracies overflow with 
managers, and “many of the best tools that 
good managers employ to make ongoing 
businesses strong[] can be inimical to 
innovation.”35 Many managerial tools focus 
on short-term wins, but they often neglect 
long-term goals or fail to recognize critical 
shifts in a need or mission. To effect change 
and effectively innovate for long-term goals 
or especially perplexing problems, military 
leaders must actively cultivate an innova-
tion-friendly environment.

This section discusses theories that 
relate to priming an environment for 
innovation. It first addresses the need to 
remain attuned to the problem or need be-
ing addressed—the job to be done.36 Then, 
it explores the relationship between the job 
to be done and metrics. After addressing 
that relationship, it describes the need for 
training innovative teams by expanding 
worldviews and creating technical experts 
with the knowhow required for effective 
innovation. Finally, it covers the need to 
create a culture of trust.

Focus on the Job To Be Done

Before effective innovation can take place, 
the first step to take is identifying the job 
that needs to be done. In military parlance, 
this could be referred to as the mission, 
but it really goes deeper than that. “The job 
to be done” speaks to the underlying need 
the mission seeks to satisfy—the mission’s 
raison d’être.

Based on decades of research, business 
experts have developed this theory—focus-
ing on the job to be done—to guide product 
development.37 They use it “to home in 
on . . . the progress that the customer is 
trying to make in a given circumstance—
what the customer hopes to accomplish” 
rather than simply making guesses based 
on interesting correlations derived from 
mountains of data, blindly pressing forward 
on a comment made at a staff meeting, or 
impulsively responding to sensational asser-
tions in recent headlines.38 In other words, 
these experts identify and focus on the 
capability gaps their customers confront, 
and they seek ways to meet those needs. 
Approaching business in this way keeps the 
innovative focus on helping the customer 
complete a desired job, which leads to cre-
ating a product or service that meets actual 
needs.39

To illustrate this point, here is a story 
about milkshakes. A group of business ad-
visors worked with a fast-food restaurant in 
an effort to increase milkshake sales.40 The 
company had wrestled with the issue for a 
long time, gathering data from its custom-
ers.41 Focusing on distinct features of the 
product, they made the milkshakes choco-
latier, chunkier, and cheaper—but sales did 
not go up and profits did not increase.42

Under the advice of the business advi-
sors, the company started asking customers 
a different question: What job are you 
hiring that milkshake for?43 Asking this odd 
question focused on the customer’s under-
lying needs, and it led to some interesting 
information:

When they’d struggle to answer this 
question, we’d help them by asking, 
“Well, think about the last time you 
were in this same situation, needing to 
get the same job done—but you didn’t 
come here to hire that milkshake. 
What did you hire?” The answers 

were enlightening: Bananas. Dough-
nuts. Bagels. Candy bars. But the 
milkshake was clearly their favorite.44

In the end, the purpose of the milk-
shake for the majority of morning custom-
ers had little to do with chocolate, cost, 
or chunks—customers were looking for 
something to eat on a long, boring com-
mute to help stave off looming hunger, and 
the milkshake did that job best.45

Although milkshakes have yet to be 
weaponized, the “job to be done” theory 
translates easily into the military. Even 
though military product development dif-
fers from what occurs in business, we have 
jobs that need to be done. What is crucial, 
however, is remembering that missions 
must be focused on needs—on figuring out 
what is the job our “customers” need to 
have done.

Moving beyond milkshakes, here 
is another example of this principle in 
action, this time with a military backdrop. 
During World War II, the British needed 
to keep merchant vessels safe from German 
U-boats.46 In response to this threat, the 
British Navy used antisubmarine patrols 
that actively hunted these furtive foes.47 As 
more British ships sank, “[t]he reaction of 
the Admiralty was to redouble its demands 
for active patrolling of the areas in which 
submarines were thought to be operating, 
patrols that had not provided the necessary 
protection for merchant ships.”48 This deci-
sion to double down on patrols led to more 
lost ships, which led to even more patrols.49

It turned out that the mission needed 
to get the job done—the one that the mer-
chant ships required—was convoying, not 
patrols. Previous to World War II, France 
and Scandinavia had successfully imple-
mented convoys, and some Royal Naval 
officers had endorsed the idea as well.50 
However, “convoying had been rejected 
[by the British] before World War I, [and] 
it was not an established mission.”51 By 
failing to home in on the job that actually 
needed to be done, and instead clinging to 
an already-established mission, the British 
Navy nearly set the stage for “defeat by 
starvation.”52 In other words, they tinkered 
with an established military product, but 
failed to see what their nation’s leaders and 
its people actually needed
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These two examples—milkshakes 
and protection from U-boats—show how 
crucial it is for effective innovation and 
mission creation to understand what the job 
to be done is. Blind changes to milkshakes 
without really understanding why custom-
ers bought them were fruitless, as were 
new plans to protect merchant ships by 
increasing patrols. However, understanding 
the job to be done set the stage for effec-
tive innovation: morning commuters got 
improved food for the road, and merchant 
ships made it more frequently to their ports 
of destination.

In the legal community, we have 
our own customers with needs—ranging 
from individuals to entire agencies to the 
Constitution, all of which are frequently 
represented by the commanders we work 
for. When a staff attorney advises on the 
drafting of an other transaction agreement 
or an adverse action, what governs their 
recommendations? When a captain looks 
at improving the process for non-judicial 
punishment, what guides them in mak-
ing the implemented changes? When an 
attorney forging new policy recommends 
changes to the Uniform Code of Military 
Justice, what influences the nature of those 
suggestions? In order to ensure that the 
changes influenced by attorneys constitute 
effective innovation, the influence exerted 
must be focused on the job the customers 
need done rather than other driving factors. 
Without that focus, the advice and recom-
mended changes will not likely accomplish 
what needs to be done.

Mind Your Metrics

Understanding the importance of pinning 
down the job to be done, the next issue 
to discuss is both friend and foe: metrics. 
Metrics, for better and for worse, will never 
leave us. Managers, especially those in the 
middle of the chain in large bureaucra-
cies, tend to love them.53 After all, metrics 
provide snapshots of information that many 
rely on to measure the success and health of 
far-flung and complex organizations.54

Despite managerial affection for met-
rics, they have a dark side. Professor James 
Griesemer,55 a distinguished professor of 
science and technology studies at the Uni-
versity of California, Davis, warns:

Practices and policies that use met-
rics as standards turn work perfor-
mance . . . into a game in which the 
goal is to exceed the standard rather 
than perform the work that was to be 
measured. In other words, compliance 
with the standard becomes the goal 
rather than a side effect of a policy im-
posing a standard.56

As metrics will likely be used to one 
degree or another because they can provide 
value,57 those relying on them need to un-
derstand their impact on innovation. When 
a metric is given, individuals will perform—
and innovate—to meet the metric, often at 
the expense of the job to be done.

The Soviet Union experienced this 
effect in its centrally-managed economy.58 
Soviet authorities provided key metrics to 
Russian factories, focusing on total weight 
or quantity of products produced.59 Plant 
managers worked to meet those metrics 
in order to obtain the associated bonuses, 
caring little for anything else.60 As one 
researcher noted, “[b]onuses were paid 
to factories and workers for overfulfilling 
production quotas; as a result, managers 
lobbied for low quotas so as to exceed the 
goals more easily, or they falsified reports 
of actual output.”61 As a result, innovation 
happened, but it focused on meeting met-
rics rather than the true end goals of pro-
duction, making the managerial creativity 
ineffective—or even counterproductive.

To show this is not an issue unique to 
Soviet production, here is a manifestation 
of the same problem in corporate Amer-
ica. Years ago, SonoSite, a company that 
made ultrasound equipment, had two kinds 
of handheld products, the Titan and the 
iLook.62 The Titan was the size of a laptop 
and was three time more expensive than 
the iLook, which was half the Titan’s size.63 
Although the Titan was more powerful and 
garnered more revenue per sale than the 
iLook, the iLook was more portable and 
it had room to grow, especially in future 
markets.64

SonoSite’s president and chief execu-
tive officer, Kevin Goodwin, worried that 
if it did not sell the iLook, a competitor 
would create a similar product and disrupt 
SonoSite’s sales of the Titan, threatening 
the entire company’s future.65 To better 

understand the market, Goodwin joined 
one of his company’s top salespeople on a 
sales call.66 He listened as the salesperson 
pitched the Titan to the customer, never 
referencing the iLook or even pulling it out 
of his bag.67 Even after Goodwin personally 
instructed the salesman to show the poten-
tial customer the iLook several times, the 
salesman ignored him, focusing exclusively 
on selling the Titan.68

This experience taught Goodwin an 
invaluable lesson: the metric for success 
provided to the salesperson—selling the 
product with the highest rate of return—
overrode even Goodwin’s insistence that 
the salesman show the less valuable product 
so he could measure the customer’s interest 
in it. As one business expert has pointed 
out, “The problem was, the salespeople 
were all on commission, and success for 
them was defined by the total value of 
their sales and gross margin dollars. It was 
much easier for Goodwin’s best salesman 
to sell one of the laptop-sized ultrasound 
machines than it was to sell five of the little 
products.”69 Goodwin’s concerns about 
the long-term growth and profitability of 
SonoSite as a company were overcome by 
short-term sales metrics.

This story highlights the power of 
metrics, and it also points out some of the 
negative impact they can have on effective 
innovation. How actions and people are 
measured matters; human beings will inno-
vate to meet those metrics. When an action 
or a person is measured on short-term 
value, such as a sale or a flashy line on a 
performance report, resource allocation and 
innovation will focus on accomplishing, or 
even gamifying, those short-term objectives. 
Even if leadership preaches long-term strat-
egy and the big picture, the short-term met-
rics that promise personal success sermonize 
as well—and often more persuasively. Ulti-
mately, research shows that short-termism, 
or “focusing on current profits over long-
run innovativeness,” correlates negatively 
with effective innovation.70 The end result 
is that “[i]nappropriate strategic measures 
of effectiveness [a.k.a. ineffective metrics] 
may lead an organization to mistakenly 
increase its efforts, in a vicious cycle, at a 
time when increasing the effort put into 
the old methods only draws the organiza-
tion deeper into failure.”71



2022 • Issue 1 • Army Lawyer 63

This is not to say that metrics should 
be done away with. Rather, the lesson is 
that metrics need to be carefully calibrated 
to line up with the jobs that need to be 
done.72 Furthermore, those expected to 
meet a metric should be empowered to 
know why the metric exists and encouraged 
to speak up if compliance detracts from 
mission accomplishment. When a metric 
leads people to accomplish the mission, it 
provides value. However, when a metric 
becomes an end of its own, or when it fails 
to lead to effective innovation, it needs to 
be rethought or even purged. As long as 
ineffective metrics remain as measuring 
sticks for success, people will innovate to 
meet those standards; no matter what else is 
said—they will win the metric battle even if 
it means losing the war.

The acquisitions community has 
learned lessons in this area over the years. 
This field of practice has harnessed the 
value of commercial innovation by telling 
contractors what the end state should look 
like—i.e., the job to be done—rather than 
telling them how to do the job. Focusing 
on what the end result should be rather 
than on how to do the job gives contractors 
flexibility to come up with their own plans, 
methods, and approaches to meet the stated 
need. For this reason, the FAR expresses 
a predilection for “performance-oriented” 
specifications rather than “design-orient-
ed” specifications.73 As contactors create 
solutions and compete to solve a stated 
problem, the government becomes the ben-
eficiary of cultivated, effective innovation.

Those seeking to cultivate innova-
tion in their organizations can follow the 
acquisitions approach. They can pay careful 
attention to the use of metrics and look for 
instances where the metric leads to less-ef-
fective, or even undesirable, innovation. 
They can find ways to help subordinates 
envision the desired end state rather than 
blindly follow checklists. By doing so, they 
can ensure that metrics serve the job to be 
done instead of supplanting it.

Train Innovative Teams

Aspiring to effectively innovate can be 
daunting, but it does not have to be done 
alone. In fact, “[t]he problems we face today 
are far too complex to be solved by a lone 
genius working in isolation.”74 Innovation is 

at its best when it is played as a team sport 
and it is not just a leadership mantra. Good 
leaders will cultivate subordinates that 
can join in the effective innovation fray. 
Although there is no guaranteed curriculum 
that will make leaders and subordinates 
innovators, there are certain areas of focus 
that will make it more likely, including the 
following: broadening worldviews, creating 
and using technical experts, and establish-
ing a culture of trust in our organizations.

Broaden Worldviews

An easy and helpful catalyst for inno-
vation, individually and collectively, is ac-
tively expanding our worldview. In relation 
to business innovation, Dr. Christensen has 
pointed out the following:

Innovators’ abilities to see new op-
portunities to innovate will be great-
ly enhanced when they simply stand 
in a different place—when they ask, 
“How would a small start-up compa-
ny implement this idea? How does it 
look to opinion leaders pushing the 
leading edge of practice? To unso-
phisticated customers at the bottom 
of the market?” And when innovators 
do not simply ask these questions, but 
are willing to crawl inside these various 

environments and empathetically observe 

and understand how these people use 
products to do their work and make 
their money, the innovators will be 
able to develop much more creative 
products than would be possible had 
they simply remained within their 
context.75

Christensen further points out that 
“while creativity may occasionally result 
from random strokes of genius, creative 
insight often comes simply from standing in 
a different place, where the innovator can 
observe something that may not be visible 
from other vantage points.”76

Lieutenant General Paul K. Carlton 
Jr.’s experience at the Pentagon on Sep-
tember 11, 2001 is a good example of this 
principle in action—and its tremendous 
impact. General Carlton, then the U.S. Air 
Force Surgeon General, had the Pentagon 
uniquely prepared for the terrorist strikes 
as he had established what were likely the 

first mass-casualty exercises at the Pentagon 
earlier that year.77 What prompted him to 
conduct this sort of training and prepara-
tion? He recounted, “I had decided when 
I became the medical boss that if I were a 
terrorist, I would hit New York City—and 
I would hit Washington, D.C.”78 Further-
more, he and a colleague, now-retired Col-
onel John Baxter, had previously discussed 
the possibility of a plane crashing into the 
Pentagon earlier in 2001.79 The combina-
tion of General Carlton’s willingness to 
“crawl inside” the terrorist mind, and his 
reflection on the possibility of an airplane 
crashing into the Pentagon, led to better 
preparation for when an unimaginable 
attack became gritty reality.

Expanding worldviews can happen 
individually, as was the case with General 
Carlton contemplating where terrorists 
would strike, and it can also happen by cre-
ating diverse teams, as demonstrated by the 
conversation he had with Colonel Baxter. 
After The Wall Street Journal researched the 
impact of diversity and inclusion among 
S&P 500 companies, it’s findings “join[ed] 
an ever-growing list of studies by econo-
mists, demographers, and research firms 
confirming that socially diverse groups 
are more innovative and productive than 
homogenous groups.”80 Diversity among 
teammates can come from native charac-
teristics, such as gender or race, and it can 
also come from acquired experience, such as 
educational training, experience working in 
a foreign country, previous career experi-
ence, and so on.81

Military attorneys should look for ways 
to look at issues from new vantage points 
and to enhance their legal advice. Reading 
about African cultures’ views about justice 
may shed light onto ways to approach 
victim inputs or even principles of eco-
nomic restitution as seasoned professionals 
look at issues from new vantage points.82 
Government contract attorneys making 
an effort to better understand contracting 
officers or industry counsel will see beyond 
the law and their legal foxhole and gain 
new insight to the acquisition system at 
large. Furthermore, taking steps to increase 
diversity within a team will also bolster new 
thoughts and ideas. Overall, effective in-
novation will occur more frequently when 
military attorneys step away from their 
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comfortable context and try to see with new 
eyes and from new angles.

Create (and Use) Technical Experts

While broadening our worldviews is a 
valuable tool, military legal counsel should 
not stop there. Effective innovation, espe-
cially in fields facing disruption, requires 
“technical personnel with outstanding track 
records . . . .”83 The business world has 
learned that technical experts are crucial to 
identifying disruptive innovation—lead-
ers can trust technical experts to navigate 
change where other sources that are often 
used for guidance, such as key customers 
and marketing and financial staff, are not as 
reliable.84

Furthermore, technical expertise, 
which is typically created in the field by 
those getting their hands dirty, is crucial to 
effective innovation, both strategically and 
tactically. Higher-level commanders, even if 
they previously had been technical experts 
in the field, “suffer from their remote per-
spective . . . .”85 Failure to recognize this and 
failure to include current technical experts 
“stifle[s] initiative, induce[s] delay, move[s] 
decision authority away from execution 
expertise, and [breeds] excessive caution 
and risk aversion,” all of which is inimical 
to necessary change.86

To supplement the in-field experi-
ence, training that leads to know-how—
how to get novel jobs done—is also need-
ed. Unfortunately, training in the military 
and the JAG Corps sometimes merely 
meets a training-requirement metric or 
simply focuses on checklist adherence. 
This approach is problematic because indi-
viduals that rely on pre-created checklists 
or examples are less successful at adapting 
to new situations and effectively innovat-
ing than those who learn the fundamental 
rules undergirding the checklist.87 For 
teams that wish to innovate, members of 
the team must “develop the skill to iden-
tify foundational concepts and their key 
building blocks and to sort new informa-
tion based on whether it adds to the larger 
structure and one’s knowledge or is extra-
neous and can be put aside.”88 The ability 
to accumulate foundational principles and 
apply them to a wide range of unique situ-
ations is knowhow, and knowhow allows 
for better prediction of and preparation 

for desired outcomes—and the innovation 
needed to bridge capability gaps.89

Establish a Culture of Trust

Once technical experts have been 
developed, establishing a culture of trust 
serves as a catalyst for effective innovation. 
In his book, The Speed of Trust, Stephen M. 
R. Covey makes the compelling argument 
that trust is something that can and should 
be consciously cultivated in all kinds of 
relationships, from the most personal ties 
between family members to giant corpo-
rations’ obligations to society.90 His thesis 
is simple: trust can be developed—create 
it and then reap the benefits.91 One of 
those benefits is improved innovation. He 
points out that “innovation and creativity 
demand a number of important conditions 
to flourish, including information sharing, 
an absence about caring about who gets 
the credit, a willingness to take risks, the 
safety to make mistakes, and the ability to 
collaborate. And all of these conditions are 
the fruits of high trust.”92

So how can you create a culture of trust 
beneficial to effective innovation? Trust 
has two vital ingredients: character and 
competence.93 The character half of trust 
“includes your integrity, your motive, your 
intent with people,” while the competence 
half “includes your capabilities, your skills, 
your results, your track record.”94 So in 
order to cultivate innovation, leaders must 
intentionally develop the character and 
competence of themselves and of those they 
work with.

Developing trustworthy character is 
no small feat, and it is generally not a quick 
fix, especially when trying to restore trust 
that has been lost or when working in a 
profession infused with skepticism.95 It will 
take more than reciting service values; it 
will demand leaders to practice introspec-
tion and selflessness. However, it is worth 
the effort. When leaders focus on behaviors 
that induce trust, such as transparency, loy-
alty, accountability, respect, and extending 
trust to others, trust will increase.96 As trust 
increases, those higher levels of trust will 
bring increases in speed—including in areas 
of innovation—and decreases in cost, both 
of which are in high demand in our current 
operating environment.97 As long as it 
continues to be developed and harnessed, 

this increased trust will continue to foster 
innovation as individuals work with each 
other, share ideas, and take risks as they 
look to solve vexing problems.

The competence component of trust 
grows through the generation of technical 
experts, as addressed in a previous section. 
Being competent at a job is a prerequisite 
for trust. However, creating technical 
experts with trustworthy characteristics 
is only the first step: they have to actually 
be trusted to add their real value. A key 
principle of military innovation is that “men 
on the firing line will learn of the need for 
innovation first, and given the ability to act 
independently, will innovate more quickly 
than if they had to wait for orders from 
above,” but this can only happen when they 
“can collect all the relevant data themselves 
and can execute the innovation . . . .”98 Allow-
ing this kind of independence requires max-
imum trust—especially in sensitive, kinetic 
operations—but it also provides maximum 
potential for effective innovation.99 Leaders 
need to be willing to wisely, appropriately 
extend that level of trust.

Despite its value to innovation, extend-
ing trust is an area that will require special 
effort by many attorneys. After years in 
practice, trusting others often makes legal 
counsel squeamish. Covey illustrates this 
problem through the following anecdote 
about a conversation he had after one of his 
training programs:

At the end of one program, a man who 
was retiring as general counsel of a 
company came up to me and said, “My 
legal training and experience have 
given me a propensity to not trust. 
At times, this has served me well, but 
much of the time it has created huge 
problems. It’s gotten me bogged down 
in expensive and time-consuming le-
gal relationships, and it has hurt me 
enormously in personal relationships 
as I have extended my professional 
mind-set into my personal life. Now 
I’m beginning a new career, and I’m 
inspired by this idea of starting with a 
propensity to trust. I don’t know what 
the results will be, but I am convinced 
that this is the front edge. It’s a better 
place to start.”100
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Fortunately, the key to extending trust 
wisely incorporates an attribute common 
among attorneys: a high degree of analysis 
before extending trust.101 Combining “the 
propensity to trust with the analysis to 
manage risk wisely” leads to appropriate 
extensions of trust.102 There is no require-
ment to trust everyone, and there are times 
where extending trust is inappropriate, but 
when you have well-trained teammates with 
trustworthy character, failing to trust them 
risks quenching effective innovation. Or, to 
paraphrase Senate language from the Na-
tional Defense Authorization Act for Fiscal 
Year 2018, “any such risk [caused by trusting 
those led] must be viewed as lesser than the 
risks of stymieing innovation . . . .”103

Avoid Pitfalls to Innovation

In addition to all the positive steps to take 
toward innovation, there are also pitfalls to 
avoid. “History is in fact full of examples of 
armies and navies that were defeated and 
went on being defeated because they did 
not innovate.”104 Although there are many 
reasons and explanations as to why some 
organizations fail to innovate, this section 
provides two examples of pitfalls military 
legal advisors and leaders should keep in 
mind: creating the cavalry club and patching 
the wrong holes. This section also highlights 
some of the principles already discussed, 
although there are more ways that the the-
ories provided can be used to analyze these 
cases than this article can capture.

Pitfall 1: Keeping the Cavalry Club

For nearly a millennium, the cavalry 
reigned supreme on the battlefield,105 and 
it has occasionally even been used in our 
modern military.106 However, after centu-
ries of dominance, the development of new 
weapons undermined the cavalry’s effec-
tiveness. As summarized by the American 
Museum of Natural History:

The [cavalry’s] last hurrah came with 
World War I. At the beginning of 
that war, in 1914, cavalry charges, in 
which thousands of soldiers on horse-
back rode into battle together, were 
still seen as a major offensive tactic. 
But trench warfare, barbed wire, ma-
chine gun[s], and other modern de-
velopments effectively brought such 

charges to a dead halt. By the war’s 
end, horses were still used behind the 
lines to transport guns and supplies, 
but their role in leading the attack had 
become a thing of the past.107

In the end, millions of horses died 
during the war, and most of the cavalry’s 
chargers were converted into pack animals 
by the end of the conflict.108

However, the riders fared much better 
than the average warhorse, at least in terms 
of prestige and tactical influence. According 
to historians, being in the cavalry meant 
membership to an exclusive, well-connect-
ed club, even after World War I.109 The 
culture and tradition surrounding the horse 
cavalry led to it remaining a mainstay in 
European armies long after World War 
I obviated the need for such warriors.110 
This means that cavalry units continued to 
consume resources and influence military 
operations even though they “rarely had to 
go to war and so rarely had to test [their] 
romantic ideas against military realities.”111 
And, although the presence and prestige 
could have had some positive impact on 
recruiting officers to this military club, it 
did not cultivate effective innovation for 
the current jobs to be done.112

Although no one in the military is 
petitioning Congress to clone extinct 
destriers113 for future combat missions, 
all military organizations—including the 
various services’ JAG Corps—need to be 
mindful of prominent positions or roles 
that may no longer be necessary. The future 
is going to have hard questions to answer: 
What will become of pilots in an era of un-
manned aircraft, lasers, and cheap, expend-
able drones?114 What legal roles could—or 
even should—be supplanted by algorithms 
and artificial intelligence?115 As technology 
and warfare advance, sustaining caval-
ry-like positions distracts from the jobs that 
actually need doing and squelches innova-
tion by those on the actual firing line. The 
military services cannot allow modern-day 
cavalry equivalents to hinder the growth of 
the kinds of warfighters the nation needs. 
Effective innovation sometimes means 
abandoning old ways and means.

Pitfall 2: Patching the Wrong Holes

Moving from the “War to End All Wars” 
to its 1940s sequel, the United States again 
found itself locked in military conflict 
against powerful enemies. As Allied aircraft 
got peppered by enemy bullets and flack, 
military officers concerned about effi-
ciency wanted better-armored planes.116 
Observing planes returning from missions, 
they paid attention to where the planes 
had bullet holes in them.117 Understanding 
that concentrating the armor on the parts 
getting hit most rather than over the entire 
plane would maintain maneuverability 
and consume less fuel, they approached 
Abraham Wald of the Statistical Research 
Group wanting to know how much armor 
belonged on the most damaged parts of the 
aircraft.118 Wald’s response surprised them: 
the planes needed armor where there were 
fewer holes—on their engines.119

Wald understood that “[t]he reason 
planes were coming back with fewer hits 
to the engine is that planes that got hit in 
the engine weren’t coming back.”120 Where 
others saw an opportunity to protect 
against the very-visible-but-less-significant 
damage to future planes, he thought deeper 
and saw the critical need to prevent future 
planes from sustaining the fatal-but-unseen 
wounds suffered by lost planes.

This story demonstrates the need to 
focus resources—time, manpower, money, 
and brainpower—on the right causes of 
problems, not the superficial ones. Inno-
vation that fixes superficial problems is 
good, but it is less effective. Leaders need to 
make sure they are patching the right holes, 
rather than just responding to what merely 
appears to be important and urgent.

There are plenty of metaphorical 
planes—across all legal domains—that need 
fixing. A recent example of a problem need-
ing deep, careful attention is the disappear-
ance and death of Specialist Vanessa Guillén 
at Fort Hood, Texas. After she was mur-
dered by a fellow Soldier, the Army—and 
the military as a whole—has been bombard-
ed by news articles lambasting the military 
action and inaction associated with her 
murder.121 As Major General Gene LeBoeuf 
acknowledged, “We as an Army failed to 
protect Vanessa Guillén.”122

Now, like engineers looking at bul-
let-riddled airplanes, the military needs to 
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decide where to place the armor to prevent 
future Guillén-like catastrophes. Much like 
principles of aerodynamics limited how 
much armor could shield World War II 
airplanes, defendants’ constitutional rights 
and other principles limit military justice 
reformation. With those limitations in 
mind, what systemic changes can be made 
to save future members from Specialist 
Guillén’s tragic fate? Are proposed solu-
tions—such as firing individuals involved or 
creating a new awareness program—pro-
tecting military engines, or are they merely 
patching holes in the wings? Furthermore, 
are there other ways to approach this prob-
lem, such as how the services recruit and 
screen potential Service members or how 
the military can cultivate respect for fellow 
human beings, which the organizations 
should leverage?

This article will not answer these 
questions or solve the issues resulting in the 
loss of Specialist Guillén—or the myriad of 
other difficult problems the military cur-
rently faces in various areas of the law—and 
it does not intend to. That said, it is crucial 
to remember that to solve complex prob-
lems, leaders and their legal advisors must 
endeavor to patch the right holes, which are 
not necessarily the obvious or easy ones.

Conclusion

With future conflicts on the horizon, filled 
with foes as agile and capable as at any time 
in history, the ability to effectively innovate 
will make the difference between victory 
and defeat. Effective innovation will not 
flow from checklists or rigid formulas for 
success. However, if leaders focus on effec-
tive innovation, embrace and invest in the-
ories that lead to effective innovation, and 

train and trust their subordinates to do the 
same, we will build a force adaptive enough 
to defeat whatever comes our way. TAL
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25th Infantry Division “Tropic Lightning” Military 
Justice maintained tactical proficiency at the M4 
qualification range. Pictured are SPC Lelia Contee 
and CPT Rachel Rose.
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Closing Argument
People First
Care—Wellness—Resilience

By Colonel Carol Brewer

“People First” can be a slogan or a call to 
action. If we want “people first” to be more 
than words, we need effort, plans, and 
action. The Judge Advocate General’s (JAG) 
Corps is working on the planning effort to 

develop a Corps-wide action plan devoted 
to the improvement of our overall wellness. 

Many of us received a survey aimed to 
identify the wellness needs specific to our 
service.1 The Corps’s operational planning 

group has reviewed the survey’s data and 
has developed ideas for the resources and 
programs that would improve wellness 
across our Corps. Nevertheless, while that 
process continues, the rest of us must take 
action to support wellness for ourselves and 
our teams. 

The tricky part about wellness is that it 
means different things to different people. 
In fact, wellness can mean different things 
to the same person at different times in life. 
This is not a one-size-fits-all or one-size-
fits-always solution. Like all relationships, 
as leaders, our relationship to our teams and 
their wellness takes work. And, like other 
relationships, sometimes we will fail—hope-
fully less often than we succeed. By truly 
caring, we build our team’s wellness, and 
the team that remains focused on wellness 
will be resilient. These concepts come to-
gether when we are building teams, caring 
for our teams, and caring for our Soldiers 
in need.

Team Building 

While the various offices to which we are 
assigned look different and have different 
missions, we want them all to feel like 
cohesive and resilient teams. But, not 
every team has the same needs and we are 
all different leaders. In fact, we have all had 
the experience of a leader who is trying 
some new-fangled leadership technique 
or team-building exercise that seems 
awkward, ill-fitted, and perhaps even 
insincere. Ultimately, the new technique or 
exercise may not be effective—but, it sends 
the message that, at the very least, the 
leader is trying. 

While I hate to disagree with Yoda, I 
think trying counts.2 Trying sends the mes-
sage that the team is worth the leader’s time 
and effort. It shows the leader cares enough 
to try something new—sharing personal 
stories (of success and failure) and investing 
the leader’s time in the team. So, whatever 
the guidebook, game, or guest speaker, 
time spent focused on building the team is 
worth it—even when the event flops. The 
effort builds cohesion. And, being part of a 
cohesive team is a great source for support 
and wellness for our Soldiers.

(Credit: Staff Sgt. Chad Trujillo, U.S. Air Force)
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Team Breaks Send a Message 

We often ask our teams to do more with 
less. We acknowledge that certain jobs 
just come with the expectation of long 
hours and rare breaks. Leaders can fuel the 
mindset that working ourselves to the point 
of exhaustion is how we show diligence. 
When we reward the long hours with 
public praise and end the comments with a 
“get back to work,” we may not realize the 
negative message we send. On the other 
hand, when we set aside time for the entire 
office to get a break, we can send a positive 
message about wellness and balance. When 
even the busy trial counsel must show up 
for the picnic or help out for office clean-up 
day, that sends the message that the break, 
like the work, is important. 

I am a fan of the office project. While 
we’re not relaxing, we are working on a 
non-legal project as a team. My last office 
clean-up day in Korea had Soldiers paired 
with people they did not normally work 
with to accomplish tasks—from reorga-
nizing or shredding to repainting and 
scrubbing. We got a break from the grind, 
got to know our team in a new way, and 
then got to enjoy the fruit of our efforts as 
we got back into the grind. Whatever the 
type of break, its real benefit is seeing your 
team away from their desks and getting to 
know them better. The better we know our 
teams, the more likely we will be to notice 
the small changes that might indicate larger 
wellness needs.

Crisis as an Opportunity

When we think of wellness, we often focus 
on those programs—like Army Wellness 
Centers—that are designed to build 
improved health and wellness over time. 
However, leaders must also stand ready for 
those emergencies when their teams need 
immediate intervention. I have walked 
teammates to therapy and to an in-patient 
treatment facility. These were opportuni-
ties to build trust and resiliency with that 
Soldier—and the team by showing support 
for that Soldier—by not treating them like 
their challenge is contagious, by recogniz-
ing their strengths, and by continuing to 
value their role within the team. 

When a Soldier needs to switch po-
sitions because of their health, we should 
move them and support them. When we 

decide the Soldier is now too vulnerable, 
fragile, or unreliable because they sought 
help and then move them, we send a 
clear message that asking for help may be 
a career-ending decision. Leaders must 
guard against this. We must always make 
decisions with our Soldiers in need—not 
for them. We must ask what they need and 
not provide what we alone decide or think 
they need. This empowers our Soldiers and 
shows we trust and value them.

The message we send when addressing 
these critical needs is heard by the Soldier 
in crisis and the team around them. In this 
way, we message that asking for help is 
acceptable. We also message how others 
should treat that Soldier in crisis and how 
they should treat future Soldiers in need. 

My last team was wonderfully junior; 
almost any task they were given was new to 
them. While some view this as a negative, 
we decided to view this as an opportunity. 
We got to show these Soldiers what right 
looked like every day and on every topic. 
How we treated people in need was an 
important lesson for us to demonstrate. 
With new Soldiers living in Korea during 
a pandemic, there were needs. But, we 
offered support and appreciation for them 
trusting us with their challenges. As a 
result, Soldiers never stopped coming to us. 
I accepted their trust as a gift and did my 
best to support them and value them as they 
worked through challenges. 

Wellness is a challenge that does not 
necessarily track with the stereotypes we 
have for tough Army folks. However, JAG 
Corps and Army leadership have identified 
time and again that our strength is our 
people.3 If we acknowledge that, and truly 
mean it, we need to value and send consis-
tent messages about the importance of their 
wellness, including both their physical and 
mental health. 

In my time in the Army, I have cried 
on my friends’ shoulders (and once up 
against a tree at Fort Benning), and have 
held friends, Soldiers, and clients as they 
cried. Being there when someone is at 
their lowest can be the greatest gift in that 
moment—just being there and listening has 
considerable value. However, that moment 
in time may not support their overall well-
ness in the long run. It is when we come 

back a week later to check in that we may 
need to offer longer term resources. 

The tools available from our Army and 
our Corps continue to grow and improve. 
When we learn about these resources and 
champion them, we are sending a healthy 
message. When we also care for ourselves 
and proudly access these resources we send 
the message loudly and ensure we’re in the 
best position to care for and build our team. 
Take care of yourselves and your teams. TAL

COL Brewer is the chief of the Special Victims’ 

Counsel	Program,	Office	of	The	Judge	Advocate	

General, at the Pentagon in Washington, D.C.
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Forces, cAvALry J., Sept. 1933, at 3, 8 (“Wars may 
be fought with weapons, but they are won by 
[Soldiers].”).



Specialist Mariah Fualau, Paralegal Specialist of 
40th ESB & USAICoE, took a break from Military 
Justice to experience the USAF Thunderbirds up 
close and personal. She listened to cockpit radio 
as the Thunderbirds practiced over the skies of 
southern Arizona.



Students and faculty at The Judge Advocate 
General’s Legal Center and School came together 
in April 2022 to conduct a diagnostic ACFT. (Credit: 
Jason Wilkerson, TJAGLCS)
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