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Practice Notes
A Brief Overview of Other 

Transactions Authority

By Major Thomas J. Darmofal

On 9 April 2025, President Donald J. Trump published an 
executive order directing the Department of Defense (DoD) 

to submit a plan to reform the DoD acquisition process.1 The order 
directed the DoD to employ, among other mechanisms, “existing 
authorities to expedite acquisitions through the [DoD], including 
. . . a general preference for Other Transactions Authority [(OTA)].”2 
On 30 April 2025, Secretary of Defense Pete Hegseth published a 

memorandum, titled Army Transformation and Acquisition Reform, 
directing the “[e]xpan[sion] [of] the use of [OTA] agreements to 
enable faster prototyping and fielding of critical technologies; this 
includes software and software-defined hardware.”3 

Outside of the contract acquisition realm, many Army pro-
fessionals and practitioners may not have encountered OTAs. 
However, OTAs are important for all practitioners to understand as 

President Trump signing executive orders in April 2025. (Photo courtesy of the White House)
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they represent a powerful and streamlined 
acquisition tool.  

What Is an OTA?
An OTA—“Other Transaction Agreement” 
or “Other Transactions Authority”—is a 
term of art used in the Government contract-
ing realm to define a transaction between 
the Government and a private entity under 
the statutory authority of OTAs.4 OTAs 
“refer to the statutory authorities that permit 
a Federal agency to enter into transactions 
other than contracts, grants, or cooperative 
agreements.”5 In other words, the term OTA 
refers to a transaction between the Govern-
ment and a private party that occurs outside 
the traditional contracting process. OTAs 
are not subject to the Federal Acquisition 
Regulation (FAR) or other acquisition re-
quirements outside of the relevant statutory 
authority currently codified under 10 U.S.C. 
§§ 4021–22.6 The OTA under 10 U.S.C. § 
4021 is titled “Research Projects: transac-
tions other than contracts and grants,”7 and 
the OTA under 10 U.S.C. § 4022 is titled 
“Authority of the [DoD] to carry out certain 
prototype projects.”8 

     The OTA statutory authority allows 
Service Secretaries of the military depart-
ments and other authorized officials to “carry 
out prototype projects that are directly 
relevant to enhancing the mission effective-
ness of personnel of the [DoD] or improving 
platforms, systems, components, or mate-
rials proposed to be acquired or developed 
[or in use] by the [DoD].”9 The statute is 
detailed and extensive, and expressly provides 
guidance in the event of follow-on produc-
tion contracts or transactions.10 The detail 
extends to the applicability of procurement 
ethics requirements. The statute specifically 
characterizes and states that “an agreement 
entered under the authority of this section 
shall be treated as a Federal agency procure-
ment for the purposes of chapter 21 of title 
41 [restrictions on obtaining and disclosing 
certain information].”11 The statute also 
explicitly references where competition 
requirements and other rules should apply.12 
Notable for contracts practitioners, the de-
tailed nature of the statute does not extend to 
the jurisdiction of any adjudicative entity.13 
As the Government argued and the Court of 
Federal Claims noted in the Hydraulics case, 
“Both sections 4021 and 4022 are silent on 

the Tucker Act, bid protests, judicial review, 
and the Court of Federal Claims.”14 

The History and Purpose of OTAs
The need for OTAs emerged during the 
infamous “Space Race” in 1957 between the 
Soviet Union and the United States.15 On 4 
October 1957, the Soviet Union successfully 
launched the first orbital space satellite.16 
The Soviet Union’s success in beating the 
United States into space took the country 
by surprise.17 Losing the race to be the first 
nation to launch a space satellite—especially 
to a near-peer—made the U.S. Government 
realize it needed a faster, more efficient pro-
cess to acquire competitive technology.18 

Congress determined that the United 
States could not develop the critical tech-
nology quickly enough to compete with the 
Soviet Union through the traditional Gov-
ernment procurement process.19 Traditional 
Government contracting methods reflect 
the red tape inherent in the bureaucracy that 
created them.20 The loss spurred the U.S. 
Government to create the National Aero-
nautics and Space Administration (NASA), 
and equipped the new agency with the 
authority to enter into “other transactions.”21 
The OTAs “allow[ed] NASA to move 
quickly and avoid the bureaucratic torpor 
of Federal acquisition processes, the agency 
was given broad authority ‘to enter into and 
perform such contracts, leases, cooperative 

Soldiers use a Small Multipurpose Equiment Transport (SMET) to move equipment during Exercise 
Combined Resolve 25-1 at the Joint Multinational Readiness Center in Hohenfels, Germany. The U.S. Army 
has and continues to use OTAs to acquire SMETs. (Credit: SGT Donovon Lynch)
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agreements or other transactions as may be 
necessary’ to carry out its mission.”22 NASA’s 
successful utilization of OTAs “prompt[ed] 
many other agencies to seek congressional 
approval for OTA[s],”23 including the DoD. 

The DoD’s Use of OTAs
The popularity of OTAs within the DoD has 
continued to rise since Congress bestowed 
the authority on the agency in 1989.24 In par-
ticular, this popularity spiked after Congress 
expanded the authorities in the National 
Defense Authorization Acts of 2015 and 
2016.25 According to industry experts and 
Congress, the expansion occurred to:

‘support [DoD] efforts to access 
new sources of technological inno-
vation’ by making OTAs ‘attractive 
to firms and organizations that do 
not usually participate in Govern-
ment contracting due to the typical 
overhead burden and one size fits 
all rules.’ Congress’s expansion of 
OTA powers coincided with in-
creased DoD interest in utilizing 
more flexible contracting vehicles to 
speed acquisition, as well as with a 
push to carry out the development 
of major weapons systems outside 
the traditional weapons systems 
acquisition pipeline and the policy 
regime this entails.26

Speed, flexibility, and efficiency set 
OTAs apart from traditional contracting 
vehicles. These qualities are appealing to 
both Government and industry, especially 
commercial entities, which are non-tradi-
tional customers.27 OTAs are a powerful tool 
the DoD can leverage in accordance with 
President Trump’s order to achieve the in-
tent of “accelerat[ing] defense procurement 
and revitalize[ing] the defense industrial 
base.”28 TAL

MAJ Darmofal is the Brigade Judge Advocate 
for 3d Brigade Combat Team, 82d Airborne 
Division, at Fort Bragg, North Carolina.
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The Dolley Madison House, NASA’s Headquarters in Washington, D.C., from 1958 to 1961. (Source: NASA)
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Practice Notes
Sustainment Is the New Black:

Contested Logistics and the Provision of Legal Advice in an Era of 
Constant Competition

By Colonel Christofer T. Franca, Lieutenant Colonel Matthew J. Textor, Captain Isaac R. Serna, and Staff Sergeant Dawson Tan 

You will not find it difficult to prove that battles, campaigns, and even wars have been won or lost primarily because of logistics. – General Dwight 
D. Eisenhower1

Logisticians have been variously described as individuals who are 
much in demand during war and operations, but who fade into 

obscurity during peacetime.2 In our era of constant competition, 
this peacetime view of logistics is rapidly eroding; theater sustain-
ment is increasingly under the strategic spotlight, working through, 
understanding, and strengthening interior lines to successfully 
set any given theater.3 Specifically, in the Indo-Pacific Command 

(USINDOPACOM) theater of operations where the U.S. military 
rehearses and prepares for navigating an all-domain contested 
environment, the premiere theater logistics provider, the U.S. Army’s 
8th Theater Sustainment Command (8TSC), takes center stage in 
aligning U.S. efforts with allies4 to sustain and strengthen deterrence 
with the U.S. Department of Defense’s pacing challenge.5

Army mariners from 8th Theater Sustainment Command discharge vehicles via the causeway ferry as part of a Joint Logistics Over-the-Shore operation in Bowen, 
Australia. (Credit: MAJ Jonathon Daniell)
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Discussions considering U.S. Army 
structure and the military approach to future 
warfare have identified perceived gaps in the 
U.S. ability to rapidly respond to large-scale 
combat operations (LSCO) after decades of 
fighting focused on counterinsurgency and 
counterterrorism.6 A central tenet of this 
ongoing conversation is the development of 
interior lines to extend operational endur-
ance, provide options, and sustain LSCO.7 
In the Indo-Pacific theater, the U.S. Army 
Pacific Command reinforces this conversa-
tion by rehearsing our ability to provide joint 
theater logistics to enable mission command, 
normalize activity, strengthen relations, and 
sustain operations.8 This emphasis has placed 
8TSC front and center in major theater 
exercises throughout recent years, and it is 
expected to remain into the future. Theater 
sustainment supports strategic deterrence 
and directly manifests our preparedness to 
fight, our agility, and the strength of our 
partnerships.9 Legal advisors play a key role 
in this main effort and must be prepared to 
support at echelon.  

Despite legal support to operations’ 
doctrinal alignment to the sustainment warf-
ighting function (WfF),10 a national security 
law (NSL) attorney would be forgiven if their 
NSL practice naturally focused on enabling 
five of the six WfFs11—which relate to the 
four basic principles of the law of armed con-
flict12—without giving much consideration 
to how sustainment introduces nuanced legal 
considerations at echelon during operations. 
After all, in 1,254 pages, the Department 
of Defense Law of War Manual mentions 
“sustainment” only once.13 By extension, this 
same document mentions “logistic” a mere 
twenty-six times, where many such references 
relate to identifying lawful military objec-
tives.14 This reality may leave the legal advisor 
to logistics organizations to ponder their 
operational value in the organization. 

At first glance, many NSL-oriented legal 
issues involved in theater sustainment appear 
to be of a strategic nature: strengthening a 
forward posture via strengthening interna-
tional agreements between governments. 
This work is normally reserved for the U.S. 
Department of State.15 It is a field of practice 
rarely addressed by the organic unit legal 
advisor, which potentially leaves theater 
logistics legal advisors at a loss. However, 
legal support to theater sustainment is not 

exclusively reserved for formally advising at 
the strategic level. It is, likewise, not reserved 
for matters exclusively focused on military 
justice and administrative law. 

As it pertains to strengthening relation-
ships, military commanders at all echelons 
are often asked to meet with and host foreign 
dignitaries, participate in and host myriad 
ceremonies, identify gaps among extant 
agreements and plan around them, and 
expand U.S. military presence within the 
parameters of existing agreements, among 
many other examples. But working with and 
strengthening agreements through engage-
ment is only a start. Legal advisors at all levels 
might be involved in all manner of issues 
that may have been previously unforeseen, or 
emergent in their uniqueness as the changing 
character of war evolves.16 This brief article 
starts with a broad overview of the sustain-
ment WfF, explores some of the legal issues 
involved at echelon, provides commentary on 
lessons learned, and contemplates how legal 
advisors can position themselves to enable 
sustainment through a contested environ-
ment in the short term and beyond. 

Sustainment is the enabler for all other 
WfFs.17 Sustainment carries oxygen to the 
other muscles of the warfighting effort 
through its four elements: logistics, financial 
management, personnel services, and health 
service support.18 These elements further 

employ the principles of sustainment to 
maintain open avenues toward operational 
reach, freedom of action, and prolonged 
endurance.19 Improvisation, survivability, 
and anticipation are paramount in the future 
operating environment; a peer or near-peer 
threat will have more opportunities than 
previous opposition to disrupt and eliminate 
our sustainment efforts. As the battle space 
evolves, our lines of communication (LOCs) 
must be rigid enough to endure adversity, 
but flexible enough to bend with the flow of 
conflict. LOC redundancy is critical. Should 
protection efforts fail along one avenue of 
approach, a sustainment network must be 
resilient enough to maintain operational 
tempo and momentum. Anticipation is not 
limited to the expenditures of resources, 
however. It is directly tied to the hypothet-
ical loss of assets and follow-on actions to 
continue the mission.

During the high-intensity all-domain 
battle space, sustainment will be the most 
important frontier of our fighting force and 
will drive critical and necessary adaptations.20 
Contested logistics requires commanders to 
not only be comfortable accepting increased 
risk in a highly dynamic environment with 
shifting operational needs but also versed 
in matters of area protection and offensive 
operations to protect and defend LOCs. See 
Figure 1 below.

5th Transportation Company, 8th Theater Sustainment Command, lowers an Australian tank onto a 
transportation ship during the Talisman Sabre 2025 exercise in Queensland, Australia. (Credit: SGT Sean 
McCallon)
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Considering the above, legal advisors 
to logistics organizations must be ready to 
respond to myriad legal issues promptly and 
accurately, at echelon, to enable operational 
endurance and support emerging operational 
needs. Legal subjects in the sustainment 
realm range dramatically, to include, for 
example, understanding and advising on 
the following: Navy-specific administrative 
messages (NAVADMIN) related to sovereign 
immunity (yes, the Army has boats); units 
on the ground executing funds for meal 
enhancements; Acquisition and Cross-Ser-
vicing Agreement (ACSA) authorities 
leveraged to provision needed materiel and 
maintain operational tempo;21 use of Official 
Representational Funds (ORF) to strengthen 
relations;22 biosecurity requirements to 
reduce friction in off-loading equipment 
and personnel during Reception, Staging, 
Onward Movement and Integration (RSOI) 
and Joint Logistics Over-the-Shore (JLOTS); 
and command structure to understand 
commander authorities in a combined and 
joint environment. Beginning to end, embed-
ded legal personnel support the warfighting 
effort by enabling good order and discipline 
through military justice, ensuring readiness 
through legal services, advising commanders 
on potential claims issues, and even work-
ing with industry contacts to gain every 

advantage possible.
Successfully sustaining the force in 

“battlefield next”23 requires working with 
industry to identify and adopt emerging 
technologies that have the potential to 
strengthen operational endurance.24 This 
objective poses a host of legal issues where 
lawyers are encouraged to be included far 
in advance of the decision-making process 
(i.e., during the development, testing, and 
implementation phases of the capability). 
Nevertheless, it is incumbent upon the 
lawyer on the ground to understand the legal 
consequences of either an overreliance on a 
capability or a disregard of them. In other 
words, although emerging technology and 
capabilities may make decision-making faster 
and thereby maximize momentum, one must 
ask: what is the legal effect of a “bad” deci-
sion or decisions with unintended adverse 
consequences? 

Identifying and adopting emerging 
technology begins with discovery. Whether 
discovery occurs at an Association of the 
United States Army (AUSA) conference or 
a presentation in the command suite, our 
leaders need opportunities to determine what 
technology can meet the Army’s sustainment 
needs. The command’s servicing legal advisor 
should be one of the first touchpoints for 
these exchanges. 

DoD policy states personnel can and 
should engage in communication with 
industry.25 As Secretary of Defense Pete 
Hegseth recently emphasized, “Industrial 
base integration can improve military systems 
and the production of platforms and mate-
riel, enabling us to bring in allied technology 
and expertise as well as allied production 
capacity.”26 DoD policy also states such com-
munications should take into consideration 
applicable ethics and procurement laws and 
regulations.27 The legal advisor’s objective is 
to ensure leaders are empowered to engage 
with industry and maximize the intent of 
the engagement within the bounds of ethical 
standards.

Engaging with industry is not limited 
to meetings, however. If a product appears 
useful, it is in the command’s interest to 
test the product. From a fiscal standpoint, 
one significant distinction is whether a test 
is a demonstration or a service. There is a 
fine difference between demonstration and 
service; this is the territory through which 
the servicing legal advisor must wade. 

Colloquially, a demonstration is the 
action of presenting a product or service to 
a potential customer, while services are val-
ue-added activities a company provides to its 
customers. In practice, parsing the two can 
be difficult. For example, is there a difference 
between a Raytheon contractor inputting 
simulated exercise data into their predictive 
logistics technology and Martin Defense 
Group providing instruction on operating 
unmanned amphibious vehicles to unit 
personnel? After all, both activities are an 
opportunity for the Army to test emerging 
technology. The distinction matters because 
while demonstrations are not prohibited by 
law or regulation, accepting volunteer ser-
vices is a per se Anti-Deficiency Act (ADA) 
violation.28

If the activity received is a service, it 
is ripe for dispute. The imminent issue is 
ensuring no party makes a claim against the 
Government for pay or benefits.29 The future 
issue is establishing the terms and conditions 
related to modernizing logistics systems 
with industry. The solution is developing an 
agreement. Agreements may be as minimal 
as a gratuitous agreement or an exception to 
the ADA prohibition on volunteer services,30 
or as involved as the Army Futures Com-
mand’s holistic focus on contested logistics 

Figure 1. Principles of Sustainment. U.S. Dep’t of Army, Doctrine Pub. 4-0, Sustainment fig. 1-1 (31 July 2019).
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through a Contested Logistics Cross-Func-
tional Team.31 By the agreement’s adoption 
stage, much of the unit legal advisors’ roles 
conclude, as terms between the Government 
and industry develop through the U.S. 
Department of State. Nonetheless, whether 
these agreements lead to Federal Acquisition 
Regulation (FAR)-based contracts or Other 
Transaction Authority (OTA) agreements, 
a legal advisor’s general familiarity with the 
stages of adopting emerging technology as-
sists leaders’ understanding of how engaging 
with industry supports contested logistics.32 

The above is but one example where 
legal advisors at the tactical level enable sus-
tainment operations throughout the theater. 
Demonstrating proficiency in supporting 
rapidly evolving operational contracting 
requirements is another critical capability 
legal advisors must possess. Understanding 
ACSA authorities,33 contracting authority 
and organizational dynamics, and fiscal law 
restrictions on a range of appropriated funds 
across Operation and Maintenance, Army 
(OMA) funds; Military Personnel, Army 
(MPA) funds; and ORF enables the legal ad-
visor to quickly react to tactical operational 
needs and support unit-level OPTEMPO.34 
Legal advisors, unfortunately, are not an 
unlimited commodity and, therefore, cannot 
be everywhere all the time. Unauthorized 
commitments (UACs) may happen, but 

preparing for UACs and potential ADA 
violations should not disrupt operational 
momentum.35 In these instances, the legal 
advisor is a force multiplier in the effort to 
ratify UACs and correct ADA violations 
through a firm understanding of contract 
authority and fiscal law principles. Having 
developed critical relationships with the 
supporting contracting organizations, such 
legal advisors can extend their support well 
beyond their chain of command.36 

Likewise, advising on the meaning 
and authorities of extant agreements is a 
prerequisite for sustainment legal advisors 
and allows them to enable tactical momen-
tum and avoid friction. This understanding 
comes up in many ways. For example, work-
ing through the rule of sovereign immunity 
while supporting a foreign nation’s ability 
to impose biosecurity requirements allows 
the unit to download equipment efficiently 
and effectively support mission success. 
Additionally, understanding ACSAs and 
how they are leveraged to transfer logistics, 
support, supplies, and services (LSSS) enables 
rapid tactical resupply, reimbursement, 
and maintenance, which thereby facilitates 
freedom of movement and maximizes the 
commander’s options.37 

Moreover, with an ever-increasing focus 
on dispersed command and control (C2), 
where C2 nodes make every effort to mask 

their signature,38 internal LOCs supporting 
operational endurance will be tested in new 
ways. Legal advisors to sustainment organi-
zations will wrestle with this environment, 
where constantly contested internal LOCs 
risk exposing critical command nodes. In 
such an environment, matters of distinction 
and U.S. policy move to the forefront as 
the United States mitigates risk to civilian 
infrastructure and population centers.  

Moving up echelons, sustainment 
legal advisors at the operational level must 
have a firm grasp of broader, theater-wide, 
sustainment challenges to effectively support 
the mission and the commander’s require-
ments, which, in turn, extend operational 
endurance and reach. Advising on command 
structure and authorities informs and 
frames operational requirements.39 These 
requirements drive sustainment, supported 
by the Joint Logistics Enterprise (JLENT). 
In other words, sustainment is critical to 
unified action, and it is achieved by closely 
coordinating and collaborating with other 
Services, allies, host nation forces, and other 
governmental organizations.40 

As part of joint interdependence, the 
Army plays a crucial role in opening and set-
ting the theater, whereas naval forces provide 
critical capabilities to support JLOTS.41 Ide-
ally, the unit, and by extension the Army, will 
have achieved integration to enable unified 
action.42 This operational legal competence 
informs how the Army contributes to the 
joint logistics structure to sustain the mis-
sion, especially where logistics is increasingly 
viewed through a joint and combined lens. 
Understanding matters of legal interoperabil-
ity becomes critical in supporting operational 
momentum through mission-essential tasks 
such as JLOTS, and where the JLENT 
underwrites theater distribution and internal 
LOC development.43 

Overlaid upon theater sustainment 
and logistics distribution are matters of 
theater protection, such as defining military 
objectives;44 taking precautions in the attack; 
countering theater anti-access/area denial 
to build and strengthen interior LOCs; 
providing sustainment support to detention 
operations; providing “non-lethal” protec-
tion such as information operations; and 
conducting cyber operations.45 Operational 
legal advisors regularly consider these mat-
ters, which likely comprise more comfortable 

A warrant officer inspects his vehicle during an offload for the Talisman Sabre 25 exercise at Port Darwin, 
Australia. (Credit: SGT Devin Davis)
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territory as they relate to the mainstay 
wheelhouse of the four basic principles of 
the law of war. Although this article does 
not dive into these specific matters per se, it 
is nevertheless critical for future sustainers to 
understand that these matters are very much 
alive and must be handled effectively and 
competently while advising theater sustain-
ment organizations. 

Strategically, sustainment lawyers must 
be placed to help develop and strengthen 
international agreements that build upon a 
forward sustainment presence. A stronger 
forward sustainment presence sets the 
theater and demonstrates national resolve, 
enabling rapid reaction should competition 
prove ineffective. Increased access, basing, 
and overflight authorities potentially allow 
for Army pre-positioned stock expansion to 
demonstrate strategic theater commitment; 
put simply, sustainment is deterrence.46 As 
Edmond Morris so astutely points out, “It is 
the availability of raw power, not the use of 
it, that makes for effective diplomacy.”47 

Additionally, maximizing integration via 
interagency, combined, and joint synchro-
nization creates the best environment for 
posture development. Policy must inform 
authorities, which must enable interoperabil-
ity. Legal interoperability is a sub-component 
of holistic interoperability. Failing to achieve 
integration damages the Army’s ability to or-
ganize and employ capabilities and methods 
across domains, environments, and functions 
to contest adversaries in competition below 
armed conflict.48 Indo-Pacific sustainment 
is, by necessity, joint and ever increasingly 
combined. Sustainment lawyers, therefore, 
operate regularly in the strategic space to play 
a key role in enabling the Army’s ability to 
integrate by influencing policy on behalf of 
joint and combined integration. 

As the former 8TSC Commander, 
Lieutenant General Jered Helwig, would 
regularly brief his staff, “In the Army, we’re 
either training or fighting; that’s our job.” 
The authors’ experience while training with 
the 8TSC has demonstrated that sustain-
ment as a WfF must be a strategic focal point 
as the Army adapts to battlefield next. Put 
simply, LSCO requires redundancy and resil-
iency through sustainment. General George 
S. Patton famously said, “[T]he officer who 
doesn’t know his communications and sup-
ply as well as his tactics is totally useless.”49 As 

strategic focus is placed upon sustainment—
where the legal issues are myriad, nuanced, 
and complex—competent and effective legal 
personnel must be actively and regularly 
positioned and resourced at echelon to enable 
mission success and avoid becoming General 
Patton’s “useless” officer. TAL 
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RCSM Michael J. Bostic, 14th Regimental 
Command Sergeant Major of the Judge 
Advocate General’s Corps, gives remarks during 
the State of the Corps 2025 symposium on 
Sembach Kaserne, Germany. (Credit: SPC Elijah 
Campbell)
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Practice Notes
Even Tom Brady and Peyton Manning 

Had a Quarterback Coach
How to Observe, Coach, and Train (OC/T) Anyone, Including Those 

Senior to You

By Lieutenant Colonel Cesar B. Casal

American Football fan or not, you have likely heard of Tom Brady 
and Peyton Manning. I will wager, however, that you have 

never heard of Clyde Christensen. At the time of his retirement in 
2023, Coach Christensen had forty-four years of football coaching 
under his belt—twenty-seven of those in the National Football 
League (NFL).1 In that span, he was the quarterback coach for both 
Peyton Manning and Tom Brady—two of the greatest ever to play 
the position. Manning entered the NFL Hall of Fame in 2021 as a 
“first-ballot” select;2 that is, he was elected on his first attempt, which 
is an honor only eighty-nine of the 371 NFL Hall of Famers can 

claim.3 Brady will presumptively do the same upon his first eligibility 
in 2028.4 Having become a coach shortly after his time as a college 
quarterback, Clyde Christensen is not himself a Hall of Fame quar-
terback, and he never played in the NFL.5 Nonetheless, he effectively 
coached two legends of that position at the highest echelon of play, 
including Brady, who already had multiple NFL championships 
under his belt at the time.6 
Judge advocates (JAs) from captain to colonel are frequently assigned 
as “coaches” in the official role as exercise evaluators or guest observ-
er-coach/trainers (OC/Ts). In many, if not most, cases, the guest JA 

(Credit: A1C Jordan Lazaro)
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OC/T is junior in rank to the leaders and 
even the branch leads of the organizations 
they are tasked to observe, coach, and eval-
uate. Many do not even hold operational 
positions at the time of tasking. So, what 
can a less-experienced captain JA with no 
brigade time provide to a much more expe-
rienced brigade combat team JA? Or, what 
coaching can a junior major or lieutenant 
colonel offer to a seasoned division or corps 
staff judge advocate (SJA)?  

As it turns out: plenty. If you believe 
Coach Christensen’s experience and the 
Army’s own OC/T philosophy,7 one does 
not have to exceed the talents, knowledge, 
or experience of the training audience to 
provide real-time observations, feedback, 
self-reflection, and potential improvement 
to the trainee. The aim of this practice note 
is to provide a basic, self-directed framework 
to turn oneself into a value-added coach 
with minimal investment. As the Army 
continues to contend with and prepare for an 

increasingly challenging and resource-con-
strained operational environment, the 
ability to provide potentially transforma-
tive observations, feedback, and coaching 
(whether in a formal or informal coaching 
role or just as a chance passer-by) creates 
fertile ground for continual improvement 
of our formations. 

Step 1: Begin with 
Foundational Principles
Effective coaching begins with fundamental 
principles.8 For example, as the laws of 
physics apply to both great and mediocre 
quarterbacks, basic throwing mechanics and 
offensive formations apply nearly universal-
ly.9 Therefore, an effective coach need not 
be an artist themselves, but rather, a master 
of foundations. Similarly, Army and Judge 
Advocate General’s (JAG) Corps doctrine 
applies to its formations universally, so a JA-
coach must know relevant doctrine to build 
their coaching credibility. As this article is 

written for augmentee or informal JA OC/
Ts with a full-time job in another discipline, 
it assumes limited knowledge and experience 
in national security law or as a staff planner. 
The following offers a list of key doctrine 
such personnel should review to add value to 
the training process. 

Army Doctrine “Crash Course”  
(7-8 hours)

1.	 Army Doctrine Publication (ADP) 3-0, 
Operations10 (read or skim, 1-2 hours). 
This ADP is only 100 pages and is the 
best overview of how the Army conducts 
operations.

2.	 ADP 5-0, The Operations Process11 (1 
hour) (read chapters 1 and 2, and skim 
the remaining)

3.	 Field Manual (FM) 3-60, Army Tar-
geting12 (1 hour) (skim, read chapters 1 
and 2, and 3, 4, or 5 depending on the 
organization you are evaluating).

4.	 FM 3-84, Legal Support to Operations13 (2 
hours) (read).  

5.	 Army Techniques Publication (ATP) 
6-0.5, Command Post Organizations 
and Operations14 (1 hour) (skim, with 
attention to Appendix A, Battle Rhythm 
and Meetings).

6.	 Echelon doctrine (1 hour) (skim, 
depending on the organization you are 
evaluating):
•	 Corps: ATP 3-92, Corps Operations15

•	 Division: ATP 3-91, Division Opera-
tions16

•	 Brigade Combat Team: FM 3-96, Bri-
gade Combat Team,17 etc. for MEBs, 
fires, and sustainment brigades) 

These resources assume a U.S. Army 
Forces Command unit-centric exercise. 
Other doctrinal publications will apply to 
non-combat operations such as Defense 
Support of Civil Authorities, humanitarian, 
Noncombatant Evacuation Operations, etc. 
Note, too, that these resources are Army-cen-
tric. Those working in a joint/combined 
environment should look to joint publica-
tions. The CAC-required JEL+ library,18 
hosted by the Joint Chiefs of Staff, is a useful 
resource. In addition, the Focus Paper series 
published by the Joint Chiefs provides 
practice-oriented, user-friendly breakdowns 
of an array of potentially useful topics.19 See 

Then-SFC Robert W. Love (left) and then-CPT Julia Flores (right), provide advice to Soldiers while serving 
as the legal NCO OC/T and JA OC/T, respectively, at the Joint Multinational Readiness Center in Hohenfels, 
Germany. (Credit: CPL Tomarius Roberts)
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especially Joint Headquarters Organization 
and Authorities.  

As long as users comply with and are 
mindful of changes to future policy guid-
ance on the left and right limits of artificial 
intelligence (AI) use, approved AI tools 
can provide a helpful starting point.20 The 
following prompts offer suggestions for how 
to elicit relevant and meaningful responses:

•	 Division direct action exercise: “Generate 
a four-hour study plan for a corps-level 
exercise for a legal advisor/judge advocate, 
with an emphasis on integration of legal 
advice into operational planning and 
targeting. Provide doctrinal references for 
each content block.”

•	 Defense Support to Civil Authorities 
(DSCA) exercise: “Generate a four-hour 
study plan for a division-level exercise for 
a legal advisor/judge advocate, with an 
emphasis on DSCA from a DoD perspec-
tive. Provide doctrinal references for each 
content block.”

Step 2: Learn Exercise 
Specifics (4 hours)
After developing a basic doctrinal foun-
dation, the next step is to delve into 
exercise-specific materials. Exercises may have 
slightly different terminology to refer to their 
precursor documents, but generally, they 
are referred to as “Road to War” documents. 
Ensure you understand, at minimum:

1.	 Type of operation (large-scale combat 
operations, direct action, joint force entry, 
humanitarian operation, Defense Support 
to Civil Authorities, Noncombatant 
Evacuation Operations, etc.)

2.	 Legal basis for the operation (e.g., United 
Nations Security Council Resolution, 
Authorization for the Use of Military 
Force, North Atlantic Treaty Organiza-
tion, other treaty or agreement, defense 
pact, etc.) 

3.	 Task organization (how the forces are 
arrayed in the theatre and what lines of 
authority or coordination connect them 
to one another)

4.	 Higher echelon or exercise-developed legal 
materials: rules of engagement (ROE), 
authorities, no-strike lists, reporting 
requirements, process formats (e.g., ROE 
requests), etc.

5.	 Training audience-generated material: 
commanding general (or commander’s) 
training objectives and the SJA/brigade 
judge advocate (BJA) training objectives 
(if you are unfamiliar with any of the 
objectives, locate the doctrine related to 
it and skim it); operations orders, ROE, 
office of the staff judge advocate (OSJA)/
national security law (NSL)/brigade per-
sonnel roster, battle rhythm and seating 
charts, and running estimates.

Step 3: Observe, Ask, Classify
Though applying “OC/T art” at the highest 
levels requires significant experience and 
doctrinal familiarity, a junior JA can replicate 
the coaching interaction to a helpful extent 
via the following steps: intense observation, 
asking questions, and then classifying them 

A temporary encampment at the National Training Center, Fort Irwin, CA. (Credit: SGT Terrance Salinas)
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into doctrinal categories to create after-action 
review (AAR) lessons. 

Intense Observation
The Mayo Clinic defines mindfulness as 
being “intensely aware of what you’re sensing 
and feeling at the moment, without inter-
pretation or judgment.”21Apply a similar 
mindfulness to your exercise observations: 
intensely notice (and record) everything 
about every aspect of the OSJA/brigade 
without judgment or interpretation, for now. 
For example:

•	 What personnel were tasked to participate 
in the exercise? What are their experience 
levels and backgrounds? Did OSJA/
brigade legal personnel appear to work 
well with the staff? Did they work well 
together?

•	 What is the OSJA battle rhythm, and 
what meetings do they attend? Which 
meetings do they not attend? Which per-
sonnel attended which meetings? Did you 
hear the words “where’s the JAG?” during 
the exercise? Conversely, did exercise 

participants seem to understand how to 
incorporate their legal adviser or, worst 
yet, avoid consulting the JA altogether? 

•	 Did the SJA or deputy staff judge advo-
cate (DSJA) participate in the exercise, 
and to what extent? What was the NSL 
chief’s role? 

•	 Did paralegals participate? Did everyone 
have enough computers? Did they have 
access to targeting systems and the correct 
software on those computers? If they had 
access, did they know how to use them? 

•	 Did the team have analog or backup re-
sources prepared so they could operate in 
a low-tech or communications-degraded/
denied environment? 

And so on. Record observations in 
exacting detail and attempt to notice as much 
as you can, regardless of whether they appear 
to be conscious decisions by the training 
audience.22 

Ask Questions
The next and key step is to ask 
plenty of “why” or open-ended 

questions—particularly of the SJA, DSJA, 
BJA, chief/senior paralegal, or whoever 
made the decisions about the legal section’s 
participation in the exercise. You can do 
this step in real time (making and recording 
observations, then asking why the Training 
Audience (TA) decided on that approach) 
and, of course, note the answers. 

Categorize Observations and 
Compare with Doctrine
The final step is to then “bin” (i.e., clas-
sify) your observations/Q&As into the 
doctrinal categories referenced in Step 1 
above (operations, the operations process, 
targeting, JAG-specific operations and 
processes, command post operations, or 
echelon-specific matters). More than one 
may apply. Select a few key observations that 
appeared to impact23 the TA and compare 
the observation (i.e., what happened) with 
the doctrine (i.e., what should happen). This 
is an AAR point.24 

The use of AI would also be helpful 
here. First, you can input your observations 
from the field, but with caution. Ensure they 
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visited July 15, 2025).
19.  Insights and Best Practices, Joint Chiefs of Staff, 
https://www.jcs.mil/Doctrine/focus_papers [https://
perma.cc/3BHG-9X7B] (last visited July 15, 2025).
20.  The Judge Advocate General’s Legal Center and 
School offers training and resources on AI use, including 
restrictions on including any confidential, classified, or 
controlled information relating to individuals (includ-
ing, for instance, personally identifiable information/
protected health information in violation of The Privacy 
Act, HIPAA, and implementing Department of Defense 
instructions, manuals, Army Regulation 25-22, etc.), or 
confidential client information (regardless of whether 
the client is an individual or the U.S. Army). See Stan-
dard Training Packages (STPs): Special Topics: Artificial 
Intelligence, The Judge Advoc. Gen.’s Legal Ctr. 
& Sch. [hereinafter TJAGLCS AI STPs], https://tjaglcs.
army.mil/en/resources/stp [https://perma.cc/JM3A-
PAYE]; see also Artificial Intelligence & Professional 
Responsibility – TJAGLCS Training Products Now 
Available!, JAGCNet (July 16, 2025), https://www.
jagcnet2.army.mil/Sites/JAGC.nsf/homeContent.
xsp?open&doctype=announcement&documen-
tId=9D537E11715C4E1285258CC9004D050
A&refreshed=true (on file with The Army Lawyer).
21.  Mindfulness Exercises, Mayo Clinic, https://
www.mayoclinic.org/healthy-lifestyle/consumer-health/
in-depth/mindfulness-exercises/art-20046356 (last 
visited July 15, 2025).
22.  This step is a workaround to compensate for lack of 
experience. As an OC/T develops experience, they will 
know where and when the most fruitful observations 
and areas of improvement will most likely occur, obviat-
ing the need for intense recording of observations.
23.  Impactful events are where the OSJA/BDE had a 
particular success overcoming a problem, or where the 
section had an observable shortfall, difficulty, or gap in 
knowledge or expertise. Examples include: failing a mis-
sion due to lack of authority or lack of understanding as 
to such, an ROE violation or successful ROE change, no 
JA advice when the advice was requested or required on 
a time-sensitive issue, etc.  
24.  Note, a delta between occurrence/observation 
and doctrine does not necessarily mean that a mistake 
or wrong decision occurred. An AAR point may be a 
correction, a better/best practice, or a “best practice for 
our organization,” i.e., a JA leader applying the art of 
leadership to their own formations. These are all equally 
valuable.
25.  See sources cited supra note 20 and accompanying 
text.
26.  The purpose behind this policy is twofold: (1) 
Users should “train as we fight”; if users are improperly 
handling fictitious information about people and opera-
tions, they are certainly more likely to do the same with 
real information, especially in high-stress and high-op-
tempo environments. (2) Users should be mindful of 
the “Data Aggregation” or “Mosaic Theory,” where 
adversaries are able to see and analyze otherwise harmless 
prompts in the aggregate to discover government secrets, 
operations, client information, etc. See TJAGLCS AI 
STPs, supra note 20.

are sufficiently generalized and do not in-
clude classified, controlled, or sensitive data.25 
Hypothetical or fictitious scenarios should 
also be properly scrubbed and redacted, even 
if they implicate no real, sensitive DoD op-
erations or individual personally identifiable 
information.26 With your observations, you 
can also include the applicable doctrine and 
prompt the AI tool to “assess the observa-
tions and link them with applicable portions 
of the enclosed doctrinal references. Rank 
most frequent and related observations first.” 
The top few will be your most likely and 
impactful AAR points. 

Here is an example AI prompt based 
on a hypothetical observation: “A paralegal 
attended a staff meeting and provided the 
notes afterward. Two attorneys in the legal 
office interpreted the notes differently 
and subsequently offered conflicting legal 
guidance to the staff.” See Appendix 1 for the 
AI output. This prompt results in a starting 
point of doctrinal references to explore 
and incorporate into a discussion with the 
training audience. 

For an experienced OC/T, real-time 
coaching is possible as their doctrinal famil-
iarity would enable them to provide feedback 
and generate discussions as the exercise 
develops. This real-time coaching, however, 
will be limited if the OC/T is inexperienced. 
However, formal JA-specific AARs typically 
at the mid and endpoints of an exercise will 
provide an opportunity for junior or non-
NSL postured OC/Ts to provide feedback 
and AAR points. A junior OC/T JA can 
provide one to three key observations and 
corresponding AAR points during the for-
mal JA AARs, subject to the senior OC/T’s 
guidance. 

Conclusion
The goal of this article is to give any JA, re-
gardless of career and operational experience, 
a time-effective roadmap to self-development 
as a value-added exercise observer and coach. 
A quality coach understands fundamentals 
and makes timely/relevant observations. This 
should be sufficient to promote the self-aware-
ness and yield the positive training experiences 
our Corps needs to enjoy enduring improve-
ment. In the arena in which our Army plays, 
that can make all the difference.  TAL

LTC Casal is presently assigned as the U.S. 
Observer-Coach/Trainer and Legal Advisor, 
NATO Joint Warfare Center in Stavanger, 
Norway. He was previously assigned as 
the Deputy SJA, U.S. Army Southern 
European Task Force-Africa, Vicenza, 
Italy and Observer-Coach/Trainer at the 
Mission Command Training Program, Fort 
Leavenworth, Kansas.
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Appendix 1: Sample AI Output1

1.  Cesar Casal, ChatGPT, “Assess the observations and link them with applicable portions of the enclosed doctrinal references. Rank most frequent and related observations 
first. Observation: “A paralegal attended a staff meeting and provided the notes afterward. Two attorneys in the legal office interpreted the notes differently and subsequently 
offered conflicting legal guidance to the staff,” (July 25, 2025) (on file with The Army Lawyer). This prompt was deliberately scrubbed of any sensitive, confidential, classified, or 
controlled information.

LEGAL OBSERVATION SUMMARY CARD 

Observation: 
A paralegal attended a staff meeting and provided the notes afterward. Two attorneys in the 
legal office interpreted the notes differently and subsequently offered conflicting legal guidance 
to the staff. 

Doctrinal Implications & References: 
1. ATP 5-0.2-1: Staff Reference Guide to the MDMP 

- Highlights the importance of coordinated staff input. 
- JAs must ensure that legal advice is synchronized before it's presented to the commander 
or staff. 
- Legal contributions should be vetted as part of the MDMP to maintain unity of message. 

2. AR 27-1: Legal Services 

- Establishes supervisory responsibility of the senior legal officer. 
- Conflicting guidance suggests inadequate oversight or coordination within the legal office. 
- Legal advice should reflect a consistent, office-wide position unless deliberately stated as a 
dissent or alternate view. 

3. FM 6-0: Commander and Staff Organization and Operations 

- Requires cohesive, accurate legal input as part of operational planning. 
- Disparate advice from the legal team can disrupt decision-making and degrade commander 
trust. 
- Reinforces that legal support is a continuous and collaborative process. 

4. AR 27-26: Rules of Professional Conduct for Lawyers 

- Rule 5.1–5.3: Supervisory and subordinate duties to ensure consistent, competent legal 
representation. 
- Legal advice must be the product of professional diligence and internal coordination. 
- Conflicting advice can erode command confidence and legal credibility. 

Recommended Practices: 
- Require a brief legal team huddle post-meeting to align on interpretation and legal output. 
- Ensure the supervising attorney or SJA clears or consolidates all legal positions before staff 
distribution. 
- Emphasize that legal opinions are issued on behalf of the office unless explicitly caveated. 



82d Airborne Division paratroopers, including 
LTC Brian D. Lohnes, staff judge advocate, 
82d Airborne Divsion (third jumper from the 
left), departed Fort Bragg and jumped north of 
the Arctic Circle in Norway in support of Swift 
Response 25 to demonstrate rapid deployment 
capabilities, joint interoperability, and operational 
readiness alongside NATO allies. (Photo Courtesy 
of LTC Brian D. Lohnes)
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Practice Notes
Cure Notices in Commercial 

Contract Terminations

By Major Kelly R. Snyder

From the infrastructure and systems that manage and support 
permanent changes of station1 to our homeland’s defense against 

the increasing threat of small unmanned aircraft systems,2 commer-
cial contracts play a critical role in supporting Department of Defense 
(DoD) missions. When nonconformance, delays, or other issues arise, 
the attorneys who advise contracting officers must be confidently 
ready to advise on the Government’s options and the steps required 
to take certain actions.

If the Government has determined that it is necessary to termi-
nate a commercial contract, the concepts and procedures for doing so 
vary from those for non-commercial contracts in subtle but import-
ant ways. The well-known mechanism for governing non-commercial 
contract terminations—Federal Acquisition Regulation (FAR) Part 

49, Termination of Contracts3—does not primarily govern commer-
cial contract terminations. Instead, contracting officers must follow 
the termination procedures found in the commercial products/ser-
vices clause and FAR Part 12, Acquisition of Commercial Products 
and Commercial Services. They are, however, permitted to use FAR 
Part 49 “as guidance to the extent that Part 49 does not conflict with 
[Part 12] and the language of the termination paragraphs in 52.212-
4.”4 These overlapping regulations have generated confusion about 
whether cure notices—warnings that the Government considers 
a contractor’s work delinquent and a deadline for the contractor 
to “cure” the condition to prevent termination5—are required for 
commercial terminations for cause.6 The express language of FAR 
52.212-4(m) makes no mention of a cure notice requirement, while 

Commercial aquatic drones are staged in preparation for a demonstration for 2d Infantry Division Soldiers to showcase the capabilities of cutting-edge underwater 
vehicles. (Credit: SPC John Farmer)
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FAR Parts 12 and 49, as well as the non-com-
mercial default clauses for supplies and 
services, expressly provide for cure notices in 
certain situations.7

This article explores the overlapping 
frameworks surrounding cure notices for 
commercial contracts and explains when a 
cure notice is required. Drawing from FAR 
provisions, commercial contract norms, and 
key adjudications, it offers a path for judge 
advocates (JAs) to navigate this nuanced 
and important area of contract law while 
helping to prevent costly errors and delays in 
procurement actions.

Background
Commercial contract provisions “address, to 
the maximum extent practicable, commercial 
market practices.”8 They therefore differ 
from the sometimes lengthy and onerous 
provisions and clauses the Government uses 
for procuring non-commercial products and 
services. For example, a contract termina-
tion due to the contractor’s failure to meet 
contractual requirements is called a “termi-
nation for default”  for a non-commercial 
contract, while for a commercial contract, 
it is called a “termination for cause.”9 This 
distinction gets muddied, however, as the 
FAR’s commercial termination clause seems 
to use the terms “cause” and “default” in-
terchangeably.10 FAR 52.212-4(m) provides 
the following regarding commercial contract 
terminations:

Termination for cause. The Govern-
ment may terminate this contract, 
or any part hereof, for cause in the 
event of any default by the Con-
tractor, or if the Contractor fails 
to comply with any contract terms 
and conditions, or fails to provide 
the Government, upon request, 
with adequate assurances of future 
performance. In the event of termi-
nation for cause, the Government 
shall not be liable to the Contrac-
tor for any amount for supplies 
or services not accepted, and the 
Contractor shall be liable to the 
Government for any and all rights 
and remedies provided by law. If it 
is determined that the Government 
improperly terminated this contract 
for default, such termination shall 

be deemed a termination for conve-
nience.11

FAR 12.403(c) also applies to commer-
cial contracts.12 It states that contracting 
officers “shall send a cure notice prior to ter-
minating a contract for a reason other than 
late delivery” and notes that the “excusable 
delays” provision (FAR 52.212-4(f)) should 
eliminate a need to send a show cause notice 
prior to termination because it requires 
contractors to notify the contracting officers 
“as soon as possible after commencement of 
any excusable delay.”13

To further understand this landscape, 
it helps to consider commercial marketplace 
norms. The Uniform Commercial Code 
(UCC) typically governs private-sector com-
mercial contracts.14 While not binding, the 
Government looks to the UCC for guidance 
when regulations or the contract itself do not 
squarely cover a topic and to help practi-
tioners understand how the commercial 
marketplace operates. Under the UCC, when 
a tender or delivery is rejected for noncon-
formance and the time for performance has 
not yet passed, sellers may notify the buyer 
of their intention to cure the failure and then 
make a proper delivery within the contract 
time period.15 Even after the delivery time has 
elapsed, if a buyer rejects a nonconformance 
but the seller “had reasonable grounds to 
believe [it] would be acceptable,” the seller 
may have reasonable time to cure the defect if 
they timely notify the buyer.16 

Repudiation is another term of art 
relevant to cure notice requirements. It is 
synonymous with rejection, disclaimer, or 
renunciation, and it refers to the “refusal to 
perform a duty or obligation owed to the 
other party.”17 Repudiation can be evidenced 
through words or actions.18 When done 
before the delivery or performance due date, 
repudiation is “an anticipatory breach of 
contract but does not constitute a breach un-
less the other party elects to treat it as such.”19 

Under the UCC, if “reasonable 
grounds for insecurity arise with respect to 
the performance of either party the other 
may in writing demand adequate assurance 
of due performance.”20 This anticipatory 
repudiation is not limited to “cases of express 
and unequivocal repudiation.”21 Instead, 
it includes “cases in which reasonable 
grounds support the obligee’s belief that 

the obligor will breach the contract.”22 The 
failure to provide adequate assurance of due 
performance within a reasonable time (not 
exceeding thirty days) constitutes repudiation 
of the contract.23 Until the next performance 
due date, or until the aggrieved party has ma-
terially changed their position or elected and 
indicated they consider the repudiation final, 
the offending party may retract their repudi-
ation “by any method which clearly indicates 
to the aggrieved party that the repudiating 
party intends to perform, but must include 
any assurance justifiably demanded.”24

Application: When Cure 
Notices Are Required
While the FAR’s commercial termination for 
cause provision does not explicitly require 
the Government to provide a cure notice 
and opportunity for the contractor to cure,25 
courts and boards will read this into the 
clause—at least for those situations either 
called for by FAR 12.403(c) or typically 
requiring such a notice under FAR Part 49.26 
This is important because “failure to give 
a cure notice, when required, will result in 
an improper termination” and will convert 
the termination into one for convenience, in 
which the Government incurs more liability 
and the contractor incurs much less.27 

Some Terminations for Cause 
Require Cure Notices Despite 
FAR 52.212-4’s Silence
In the 2005 General Services Administra-
tion Board of Contract Appeals (GSBCA) 
decision Geo-Marine, a Government 
contracting officer terminated a commercial 
task order without issuing a cure notice.28 
Highlighting confusion even within the 
Federal contracting profession, the contract-
ing officer notified the contractor that they 
were being terminated for “default” under 
FAR  52.249-8—the termination for default 
provision—which the contract did not ref-
erence.29 The contract did, however, contain 
the standard commercial items clause from 
FAR 52.212-4.30 Because “the termination 
for default clause contained in [standard 
supply and service] contracts is similar to 
the termination for cause clause included in 
this commercial item contract,” the GSBCA 
considered the “precedent which applies to 
standard supply and service contracts.”31 It 
noted that terminations for default do not 
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require a cure notice if the termination is 
based on failing to deliver or perform in a 
timely manner or on repudiating contractual 
duties before the performance deadline.32 
The board explained that “[a]lthough the 
commercial item contract termination for 
cause clause does not mention sending a 
cure notice, the regulations which apply 
to commercial item contracts require the 
Government to send a cure notice before 
terminating for any reason other than late 
delivery.”33

Geo-Marine requested a summary judg-
ment and that the termination be converted 
into a termination for convenience because 
a cure notice was not issued.34 However, 
because they had not presented enough evi-
dence to show that the termination was not 
based on non-performance or repudiation—
which would not require a cure notice—the 
GSBCA denied the request.35

The Civilian Board of Contract Appeals 
(CBCA) has also read an implicit cure notice 
requirement into commercial contracts. In 
its 2016 Brent Packer decision, the CBCA 
found that “although the commercial termi-
nation provision, unlike the standard default 
clause, does not expressly reference the need 
for the contracting officer to issue a cure 
notice before terminating a contractor for 
failure to comply with contract provisions, 
FAR 12.403 imposes that requirement.”36 
The board refused to “interpret the FAR in 
such a way as to render its requirement for 
issuance of a cure notice pointless” because a 
regulation’s interpretation is “unreasonable 
if it would render portions of the regulation 
meaningless.”37

In Brent Packer, the Social Security Ad-
ministration (SSA) terminated for cause two 
calls of blanket purchase agreements (BPA) 
with two different contractors for medical 
consulting services.38 The SSA terminated, 
without issuing a cure notice, each call and 
their underlying BPA because each contrac-
tor had accepted employment with a state 
agency, which violated the [organizational 
conflict of interest (OCI)] requirements 
of BPAs and call order[s].”39 Although the 
CBCA said it was clear the SSA viewed the 
OCI provisions as a material requirement of 
the call orders, the board stated they “need 
not address the materiality issue here because, 
as the SSA acknowledges, it never issued 

a cure notice [to the contractors] before 
terminating their call orders for cause.”40

While the SSA argued that issuing a 
cure notice would have been futile, and 
the CBCA agreed that cure notices are not 
required when they “would be futile (such 
as if, for example, a contractor expressly 
repudiates a contract),” the SSA had not 
explained why it would have been futile in 
that situation.41 Because “it is well established 
that the . . . cure notice requirement is 
intended to allow an errant contractor a time 
certain within which to correct identified 
problems,” and it was clear the contractors 
at issue would have corrected the identified 
problems to comply with the OCI provision, 
the termination was invalid.42

A Cure Notice Is Not Required 
When Terminating for Failed/
Late Delivery/Performance
As the GSCBA did in Geo-Marine, the 
CBCA dealt with a challenge based on 
termination for cause without a cure notice 
in the 2007 Bus. Mgmt. Rsch. Assoc., Inc. v. 
Government Services Agency (GSA) case.43 
The CBCA noted that “a termination for 
cause is the equivalent of a termination for 
default, so we apply the same legal standards 
to both types of cases.”44 However, the 
contractor failed to provide two required 
training courses, and the board found that 
while “regulations governing commercial 
item contracts require the [GSA] to send a 
cure notice before terminating for any reason 
other than late delivery,” when late delivery 
occurs, “no cure notice is required” prior to 
termination.45

The CBCA reinforced this ruling in 
2012 when CDA, Inc. argued that the SSA 
was required to give it a cure notice before 
terminating for cause because the contracting 
officer stated in a deposition that “non-per-
formance” was the basis for termination.46 
However, the board found that late delivery 
was the basis of the non-performance, and in 
accordance with the applicable regulations, 
“because CDA failed to deliver its services on 
time, SSA was not obligated to provide CDA 
with a cure notice.”47

The Armed Services Board of Contract 
Appeals (ASBCA) has held the same in 
similar situations. In re General Injectables 
& Vaccines, Inc. involved the Defense 
Logistics Agency’s termination for cause of 

a flu virus vaccine contract, without a cure 
notice, for failure to deliver without any 
excusable causes.48 The notice of termination 
also explained, “As the contractor notified 
the contracting officer of its intent to not 
perform, the contracting officer will not 
send a cure notice or show cause letter to 
the contractor.”49 The ASBCA denied the 
contractor’s appeal,50 and the Court of 
Appeals for the Federal Circuit affirmed that 
decision.51

A Cure Notice Is Likely Required 
When Terminating for 
Anticipatory Repudiation
In NCLN20, Inc. v. United States, five days 
before performance was supposed to start on 
a facilities guard contract, the GSA issued a 
cure notice requiring the contractor, within 
twenty-four hours, to provide copies of per-
mits and assurances that it could perform or 
be terminated for default.52 The contractor 
was unable to comply, and two days later—
three days prior to the performance due 
date—the GSA terminated for default.53 The 
U.S. Court of Federal Claims noted that the 
doctrine of anticipatory repudiation has been 
incorporated into Government contract law, 
and it requires “that the contractor give rea-
sonable assurances of performance but only 
in response to a validly issued cure notice.”54 
Because the GSA failed to give a validly 
issued cure notice and only twenty-four 
hours to respond, the court barred the GSA 
from asserting anticipatory repudiation as a 
defense.55

In Cross Petroleum, Inc. v. United States, 
the contract required a ten-day cure notice, 
but the Forest Service did not issue one be-
fore terminating the fuel contract for default; 
it instead argued that a cure notice was not 
required because the contractor anticipa-
torily repudiated the contract.56 The U.S. 
Court of Federal Claims once again rejected 
the Government’s argument, and it noted 
that non-government contracts “requir[e] 
merely a vague ‘demand’ for adequate assur-
ance, whereas the contract provision requires 
a formal cure notice that allows a ten-day 
period for cure.”57 Therefore, it appears that 
to terminate for anticipatory repudiation 
in the commercial contract setting, courts 
would require the Government to send 
a cure notice under FAR 12.403 because 
anticipatory repudiation is a “reason other 



2025  •  Issue 2  •  Practice Notes  •  Army Lawyer	 51

than late delivery” and all such bases for 
termination require a cure notice.58

Conclusion 
Terminations for default/cause are consid-
ered “drastic sanction[s]” that should be 
utilized “only for good grounds and on solid 
evidence.”59 As such, JAs should review 
terminations for cause before the contracting 
officer issues them.60 Legal counsel should get 
involved early in the process, as determining 
whether a cure notice is required can be a 
fact-intensive analysis. Even when a cure 
notice may not be legally necessary, it may be 
beneficial, such as when a contractor can still 
deliver soon or cure their failure. JAs should 
also advise contracting officers to issue cure 
notices to mitigate litigation risk—especially 
when the basis for termination is ambiguous 
or when it is unclear whether repudiation 
has actually occurred or is just anticipated. 
Given the high stakes of commercial 
terminations, this small procedural step can 
make a significant difference in ensuring that 
the Government’s position will withstand 
scrutiny if challenged. TAL

Maj Snyder is a U.S. Air Force judge advocate 
and acquisition attorney within the Air Force 
Materiel Command Law Office at Wright-
Patterson Air Force Base, Ohio. The views 
expressed in this article are solely those of the 
author and do not reflect the official policy or 
position of the U.S. Air Force, Department of 
Defense, or the U.S. Government.
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Feature
A View from the Bench 

Not the Discovery You Wanted, but 
Maybe the Discovery You Deserve

By Lieutenant Colonel Robert E. Murdough

You can’t always get what you want
But if you try sometimes

You just might find
You get what you need1

The Defense Perspective: Oh great! The case just got referred, now we can finally get into real discovery. Let’s ask for all 
the things on our list. But we don’t know what we don’t know. What else might be out there? Let’s use the standard 

discovery request to make sure we don’t miss anything. 

The Government Perspective: Oh great . . . Here’s the same discovery request we get in every case, right down to the typos. 
How many ways can they ask for the same thing? Let’s see if we can figure out what they really want, then we’ll deny 
everything else as “vague and overbroad” and see if they put up a fight.

The Judge’s Perspective: Oh great. A motion to compel. I’m probably going to have to grant a hearing just to get the 
Defense to explain in plain English what they’re really requesting, and then let’s see if the Government can really look me 
in the eye and explain why they shouldn’t give it to them. Tell me we’re going to have a continuance without telling me 
we’re going to have a continuance.
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Military discovery practice2 is routine-
ly described as “liberal” and “broad.”3 For 
decades, the Manual for Courts-Martial 
(Manual) has reminded practitioners that 
military discovery is “broader than is required 
in Federal practice” and is “quite liberal,” 
because “broad discovery” is “essential to the 
administration of military justice.”4 In the-
ory, this should seem very straightforward. 
And yet, discovery problems plague military 
justice practice, leading to delays,5 mistrials,6 
outright dismissals of charges,7 and appellate 
reversals.8 Meanwhile, “the typical boilerplate 
request for discovery”9 can confound defense 
efforts to obtain relevant evidence, obscuring 
the requester’s true need and intent. The end 
result is that neither side gets the discovery 
they want, even though often they get the 
discovery (or the discovery problems) they 
deserve.

A review of the military’s discovery 
caselaw shows that many and probably most 
discovery violations are not the result of 
practitioners’ bad faith or malicious intent.10 
A dearth of unethical prosecutors in our 
midst should be reassuring, but not surpris-
ing. This then begs the question: why do 
problems persist? This article does not aim 
to answer this question so much as to reduce 
their recurrence. Nonetheless, I offer a couple 
of theories at the outset.

First, discovery in the military is “broad-
er than required in Federal practice” in part 
because of the unique nature of military life. 
In the military, unlike in any civilian jurisdic-
tion, “the Government” that investigates and 
prosecutes the accused is also the accused’s 
employer and potentially their landlord, doc-
tor, grocery store, insurance provider, child’s 
school, fitness center, cafeteria, and more. 
And if that is not enough, the same is often 
true for the investigators, alleged victims, 
and trial witnesses. In each of these roles, the 
Government writ large generates records and 
data about Service members. This greatly 
broadens the possible scope of a prosecutor’s 
“reasonable diligence” in searching for and 
identifying discoverable evidence. At the 
same time, it requires increased diligence and 
precision on the part of requesting defense 
counsel.

Another reason is the dearth of estab-
lished standards and practices. The U.S. 
Department of Justice has a comprehensive 
(and public) policy for how its attorneys will 

meet their discovery and disclosure obliga-
tions,11 including a step-by-step process for 
discovery in criminal cases,12 and both man-
datory training for all new Federal prosecu-
tors and ongoing training for all prosecutors 
specifically on discovery obligations.13 By 
contrast, most of the military Services appear 
to have few Service-level discovery policies; 
the Marine Corps and Air Force are notable 
exceptions.14 This means, particularly in the 
Army, that policies (when they exist) are 
inconsistent across various installations and 
offices, training occurs at best on an ad hoc 
basis, and best practices and lessons learned 
across a Service (and among all Services) are 
not always identified, disseminated, codified, 
or preserved. This gap in policy and training 
means that some prosecutors may not fully 
grasp the breadth and significance of their 
discovery obligations, leading to the kinds 
of unnecessary “not in bad faith, but still a 
violation” outcomes described above. 

This “view from the bench” is not 
meant to serve as a substitute for such poli-
cies and training, but perhaps to explain why 
such policies and training are useful for both 
prosecutors and defense attorneys and to 
assist in their creation or modification. From 
at least this judge’s perspective, a great deal of 
friction, delay, inefficiency, frustration, and 
potential for error at the trial level could be 
resolved with more precision on the part of 
the defense and greater understanding on the 
part of prosecutors.

The next section—The Law of Discov-
ery—reviews the statutory and regulatory 
structure of the military’s discovery and 
production systems. The final section—Dis-
covery Practice and Litigation—explores the 
relevant caselaw and the lessons practitioners 
can glean from it, alongside recommenda-
tions and best practices. 

The Law of Discovery
The starting point for military discovery is 
Article 46(a) of the Uniform Code of Mili-
tary Justice (UCMJ), which reads:

In a case referred for trial by court-mar-
tial, the trial counsel, the defense coun-
sel, and the court-martial shall have 
equal opportunity to obtain witnesses 
and other evidence in accordance with 
such regulations as the President may 
prescribe.15

This simple statutory mandate belies 
the complex procedural structure created 
by the remainder of Articles 46 and 47, as 
well as the “regulations as the President may 
prescribe” to which it refers—primarily 
(though, as described below, not entirely) 
Rules for Courts-Martial (RCM) 701 and 
703.16 Owing primarily to the traditionally 
command-centric nature of military justice, 
where the authority to issue orders and to ob-
ligate the necessary funds to effectuate them 
resides with commanders, the trial counsel, as 
the representative of the military authority, is 
in practice personally responsible for obtain-
ing evidence on behalf of the defense counsel 
and the court-martial. This includes effec-
tuating the accused’s constitutional right to 
compulsory process to obtain witnesses and 
evidence in their favor.17 Above this statutory 
and regulatory scheme, the constitutional 
doctrines of Brady v. Maryland,18 including 
its progeny Giglio v. United States19 and Kyles 
v. Whitley,20 apply to courts-martial to the 
same degree as all Federal trials. 

This means that military trial counsels’ 
discovery duties include their duty as prose-
cutors and “representative[s] . . . of . . . [the] 
sovereignty”21 to ensure a constitutionally 
fair trial, their duty as the face and repre-
sentative of military authority, and their 
duty as the enabler and facilitator of the 
defense’s rights to evidence and witnesses. 
Identifying the contours of these responsi-
bilities, as discussed more below, requires 
attentive participation by both prosecutors 
and defense counsel, as well as military judges 
when necessary.22 But first, this part reviews 
the regulatory framework that establishes the 
discovery process. 

What the Government Must 
Do Without Being Asked
The Manual imposes certain discovery-like 
obligations between preferral and referral 
of charges. Once charges are preferred, 
subject to ordinary restrictions on privi-
leged material, work product, contraband, 
and the like, the trial counsel must “as soon 
as practicable” provide the defense not only 
copies of the charges, but any materials that 
accompanied the charges when preferred.23 
Usually this includes the reports of the 
investigation(s) upon which the charges are 
based. Among other things, this allows the 
defense to explore the basis for the accuser’s 
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knowledge and belief in the truth of the 
charges.24

The Article 32 preliminary hearing, 
though explicitly “not intended to serve as 
a means of discovery,”25 provides certain 
notice requirements for both parties. The 
trial counsel must inform the hearing officer 
and defense counsel of the name and contact 
information for all witnesses the Govern-
ment intends to call, notice of any other 
evidence the Government intends to offer, 
as well as notice of any other supplemental 
information the Government intends to sub-
mit.26 Once complete, it is the trial counsel’s 
responsibility (though in practice the hearing 
officer will often do this themselves) to pro-
vide the accused with a copy of the report.27

And upon referral of charges, the trial 
counsel must provide28 the defense with 
the papers that accompanied the charges 
at referral, the written determinations and 
recommendations by special trial counsel 
or commanders, papers associated with a 
rehearing or new trial, the convening order, 
and any sworn or signed statement relating 
to an offense charged in the case that is in the 
possession of the trial counsel.29 Most likely, 
the first and last would have already been 
provided at an earlier step, but the require-
ment to provide written statements triggers 
an extra check for the prosecution. 

From preferral to referral, the basic 
premise is that the trial counsel must provide 
whatever evidence supports the action being 
taken. But once charges are referred, RCM 
701 applies in full, along with many other 
rules scattered throughout the Manual, 
triggering multiple discovery and notice 
requirements even in the absence of a defense 
request:

•	 names and contact information of wit-
nesses the trial counsel intends to call in 
the prosecution case in chief or to rebut 
one of the special defenses listed in RCM 
701(b)30 

•	 records of prior convictions of the ac-
cused of which the trial counsel is aware 
and may offer for any purpose on the 
merits31

•	 in a capital case, specific aggravating fac-
tors that the Government asserts warrant 
the death penalty32

•	 statements of the accused and derivative 
evidence33 

•	 evidence seized from the person or prop-
erty of the accused that the prosecution 
intends to offer at trial34

•	 evidence of a prior identification of the 
accused at a lineup or other identifica-
tion process and derivative evidence that 
the prosecution intends to offer at trial35

•	 notice of evidence of prior crimes, 
wrongs, or acts the prosecution intends 
to offer under Military Rule of Evidence 
404(b), including the permitted purpose 
and reasoning that supports the pur-
pose36

•	 notices related to classified evidence37

•	 notice of intent to offer evidence under 
the residual hearsay exception38

•	 notice of intent to offer a record self-au-
thenticated as a “certif ied domestic re-
cord of a regularly conducted activity”39

•	 notice of intent to offer a record 
self-authenticated as a “certif ied record 
generated by an electronic process or 
system”40

•	 notice of intent to offer a record self-au-
thenticated as “certif ied data copied 
from an electronic device, storage medi-
um, or f ile”41

•	 evidence favorable to the defense42

Lady Justice, pictured at the 68th Military Judges Course Graduation, The Judge Advocate General’s Legal 
Center and School, Charlottesville, VA. (Credit: Billie Suttles, TJAGLCS)
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The last item on that list is probably 
the most litigated doctrine in discovery law, 
because—as described in the next sec-
tion—while the obligation exists even in the 
absence of any defense request,43 the scope of 
the obligation is extremely case-dependent 
and the stakes are exceptionally high.44 

The duty to disclose favorable infor-
mation stems from both Brady and RCM 
701(a)(6). While RCM 701(a)(6) is some-
times analogized as the implementation of 
Brady within the military,45 this description 
is imprecise. RCM 701(a)(6) differs from 
Brady in timing, scope, and remedy. 

A prosecutor’s constitutional Brady 
obligation requires disclosure of the evidence 
to the defense with sufficient time to make 
use of it at trial. Brady does not require the 
Government to point out evidence that the 
defense already knows or reasonably should 
know.46 RCM 701(a)(6), on the other hand, 
requires disclosure “as soon as practicable” 
and does not expressly exclude evidence of 
which the defense may already be aware.47 

A constitutional Brady violation occurs 
when evidence not disclosed is “material,” 
which means “there is a reasonable proba-
bility that, had the evidence been disclosed 
to the defense, the result of the proceeding 
would have been different.”48 Thus, the 
scope of Brady is inherently retrospective; 
it requires a post-trial examination of what 
happened at trial. The scope of RCM 
701(a)(6), on the other hand, is prospec-
tive—it requires disclosure of any evidence 
that “reasonably tends” to negate or reduce 
the degree of guilt, reduce the punishment, 
or adversely affect the credibility of any 
prosecution witness or evidence.49 Because 
it is prospective, it is inherently broader 
and does not depend on a post hoc assess-
ment of, for example, the strength of the 
Government’s case or the materiality of the 
evidence at issue.50 And while the remedy 
for a Brady violation is always reversal 
of the conviction,51 a violation of RCM 
701(a)(6) is treated the same as a violation 
of any other discovery rule.52

Thus, at trial, RCM 701(a)(6) rather 
than Brady better reflects the breadth of the 
prosecutor’s obligations to disclose favorable 
evidence, and trial-level litigation focuses 
on whether the Government is obligated 
to provide certain evidence or categories of 
evidence. How the contours of this evidence 
change in each case is discussed more below.53 
Luckily for prosecutors, diligent compliance 
with RCM 701(a)(6) should also satisfy their 
Brady obligations. 

What the Defense Must 
Request (If They Want It)
Certain provisions in the Manual require 
the Government to provide information or 
evidence only when asked to do so by the 
defense. These include, for example, informa-
tion to be offered at sentencing,54 written 
questionnaires to panel members,55 and writ-
ten materials considered by the convening 
authority when selecting panel members.56 
If the defense wants these, the defense needs 
to ask. Also, notwithstanding that it is not a 

The Manual for Courts-Martial (Credit: LTC Mary E. Jones)
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discovery vehicle, the procedures of Article 
32 preliminary hearings allow the defense to 
request production of witnesses and evidence 
relevant to the limited scope and purpose of 
the hearing.57 

But the bulk of defense discovery 
requests are based in RCM 701(a)(2) and 
RCM 703(f).58 Generally, the former deals 
with material that is in the possession, custo-
dy, or control of military authorities, and the 
latter deals with material that is not. 

RCM 701(a)(2) requires the trial 
counsel, upon the defense’s request, to 
provide “books, papers, documents, data, 
photographs, tangible objects, buildings, or 
places, or copies of portions of these items”59 
and “results or reports of physical or mental 
examinations, and of any scientific tests or 
experiments, or copies thereof . . . the exis-
tence of which is known or by the exercise of 
due diligence may become known to the trial 
counsel”60 if any of these items are “within 
the possession, custody or control of military 
authorities”61 and:

(i)	 the item is relevant to defense prepara-
tion;

(ii)	 the Government intends to use the item 
in the case in-chief at trial;

(iii)	  the Government anticipates using the 
item in rebuttal; or

(iv)	  the item was obtained from or belongs 
to the accused.62

The latter three requirements are fairly 
straightforward and the scope of the Gov-
ernment’s discovery responsibilities is easy 
to define. Most defense discovery requests, 
and most litigation resulting therefrom, arise 
from the first—defining what is “relevant to 
defense preparation” in each case, which is 
discussed further below.

As mentioned in the introduction, 
defense counsel in courts-martial have no 
independent ability to subpoena evidence or 
issue any form of compulsory process. Thus, 
for evidence outside of military possession, 
custody, or control, the defense must submit 
a request for evidence to the trial counsel 
under RCM 703(f). This request “shall in-
clude a description of each item sufficient to 
show its relevance and necessity, a statement 
where it can be obtained, and, if known, the 
name, address, and telephone number of the 
custodian of the evidence.”63

All the above are usually combined into 
a single “discovery request” served on the trial 
counsel shortly after referral of charges. As 
discussed below, a well-thought-out, precise, 
and comprehensive discovery request is 
often the starting point to effective discovery 
practice.64 

The Defense’s Reciprocal Obligations
Though discovery is mostly one-directional, 
from the Government to the defense, the 
defense has limited obligations of notice and 
disclosure as well. The defense, like the trial 
counsel, is required to identify its witnesses 
and provide sworn or signed statements 
known by the defense to have been made by 
those witnesses in connection with the case.65 
And, upon request from the trial counsel, 
the defense must identify witnesses and 
evidence to be offered at sentencing.66 If the 
defense requests discovery of books, papers, 
documents, data, photographs, tangible ob-
jects, buildings, or places under RCM 701(a)
(2)(A), the defense must, upon request from 
the trial counsel, provide this category of 

evidence to the Government when the item 
is within the possession, custody, or control 
of the defense and the defense intends to use 
it in its case in chief at trial.67 Similarly, if the 
defense requests discovery of examinations 
or scientific tests under RCM 701(a)(2)(B), 
the defense must, upon request from the trial 
counsel, provide this category of evidence to 
the Government if the defense intends to use 
the item itself, or it was prepared by a witness 
the defense intends to call, in its case in chief 
at trial.68 Additionally, the defense is bound 
by the same notice requirements found in 
the Military Rules of Evidence, for example, 
those concerning self-authenticating docu-
ments or residual hearsay.69 

Here, it is important to highlight RCM 
914, which is the military implementation of 
the Jenks Act.70 The rule states:

After a witness other than the accused 
has testified on direct examination, the 
military judge, on motion of a party 
who did not call the witness, shall or-
der the party who called the witness to 
produce, for examination and use by 
the moving party, any statement by the 
witness that relates to the subject mat-
ter concerning which the witness has 
testified . . . .71

For prosecution witnesses, the rule 
applies to any statement in the possession of 
“the United States.”72 For defense witnesses, 
the rule applies to any statement in the pos-
session of the accused or defense counsel.73 

For the Government, this rule is in 
most situations superfluous—it is difficult 
to conceive of such a statement that would 
not already be provided to the defense 
under RCM 701. Problems arise for the 
Government when the statement once was 
in the possession of the Government but is 
subsequently lost or destroyed.74 But the rule 
applies equally to defense witnesses. Thus, 
when the defense calls a witness (other than 
the accused), any statements or documents 
prepared and any recorded communication 
from that witness to the defense counsel 
about the subject matter of their testimony 
now become subject to disclosure under this 
rule. This is especially significant when it 
comes to defense expert witnesses, who may 
prepare a number of statements or docu-
ments in preparation for their testimony. 

The Manual for Courts-Martial (Credit: LTC Mary E. Jones)



58	 Army Lawyer  •  Feature  •  Issue 2  •  2025

As the discussion to the rule states, “counsel 
should anticipate legitimate demands for 
statements under this and similar rules;”75 
defense counsel must be alert to this re-
quirement and prepared to respond to such 
requests from the Government if required, 
because they likely will happen mid-trial. 

Role of the Military Judge
From the first session of the court-martial, 
the military judge controls the timing of dis-
covery. The military judge may (and, at least 
in a contested trial, usually will) “specify the 
time, place, and manner of making discovery 
and may prescribe such terms and conditions 
as are just.”76 Frequently, a military judge will 
do so using a pretrial order or trial manage-
ment order. 

These orders are significant in a couple 
of aspects. First, they are a lawful exercise of 
the judge’s ability to regulate discovery and, 
more broadly, “exercise reasonable control 
over the proceedings to promote the purpos-
es of [the RCM and the Manual]” including 
the rules pertaining to discovery.77 As the 
Army Court of Criminal Appeals recently re-
minded practitioners, “a court’s deadlines are 
not frivolous, nor are the orders they issue.”78 
Thus, even if a provision in the Manual 
requires a certain notice or disclosure to be 
made only “before trial begins,” counsel 
disregard the earlier suspense at their peril. 

Second, at the outset of trial, any 
motion to compel discovery or production 
of evidence is forfeited if it is not made 
before the accused enters a plea,79 which 
normally occurs at the initial session of the 
court-martial,80 unless the military judge 
finds good cause to allow such motion at a 
later point.81 For a time, at least in the Army, 
defense counsel would routinely “defer 
entering a plea,” presumably to extend this 
extremely short suspense.82 After the Army 
Court of Criminal Appeals discouraged 
such a practice and the potential games-
manship that could ensue,83 today, few if 
any Army judges will permit the accused 
to defer entering a plea at arraignment. 
Instead, the issuance of the pretrial order, 
setting deadlines for discovery requests and 
follow-on motions to compel discovery and 
production, is itself good cause to defer 
filing such requests and motions, without 
needing to defer entering a plea until the 
motion is resolved.84 But after that deadline 

has passed, the party must have good cause 
for failing to meet the suspense set in the 
order—and “good cause does not exist when 
‘the [moving party] knew or could have 
known about the evidence in question before 
the relevant deadlines.’”85 

In addition to regulating the timeline, 
the military judge resolves discovery disputes 
once presented to them. As discussed above, 
the defense must first request evidence under 
RCM 701(a)(2) and 703(f) through the 
trial counsel. If the trial counsel denies the 
request, the matter is then ripe to put before 
the military judge in a motion for appropri-
ate relief to compel the Government to either 
permit discovery or to produce the evidence.86 
Disputes about what is relevant to defense 
preparation under RCM 701(a)(2), where 
the Government must look under RCM 
701(a)(6), or whether evidence should be 
produced under RCM 703(f), form the bulk 
of discovery litigation, which is the subject of 
the next part. 

Discovery Practice and Litigation
The sections above discussed the law of 
discovery and the relevant procedural rules 
that govern it. This part talks about how to 
execute these procedures, both for the Gov-
ernment and defense.

Defense—Request What You 
Need, and Show Your Work
In practice, discovery begins in earnest when 
the defense submits a discovery request, 
which usually combines rote requests for 
panel questionnaires, sentencing material, 
and the like with requests for evidence in the 
possession, custody, or control of military au-
thorities under RCM 701(a)(2) and requests 
for production under RCM 703(f). And 
after many years both as a litigator and judge, 
I have come to believe that the near-ubiqui-
tous discovery template used throughout the 
Army inhibits more than facilitates useful 
discovery. These requests can be character-
ized by inconsistent levels of specificity and a 
lack of focus. They can also risk appearing as 
if the defense is throwing spaghetti at a wall 
to see whether the trial counsel or military 
judge will help make any of it stick. More 
streamlined, focused, and precise requests 
will almost certainly be of more use to 
defense counsel than the twelve-page miasma 
in current use.

Defense counsel who use the typi-
cal discovery request appear to approach 
discovery from the viewpoint of casting as 
wide a net as possible (the fishing metaphor 
is deliberate). Such requests are riddled with 
phrases like “any and all,” “including but not 
limited to,” “in whatever form and wherever 
located,” and so on, even to the point of 
repetition. In writing this, I reached into the 
files of several dozen concluded cases and at 
random pulled a couple defense motions to 
compel discovery to which the counsel had 
appended their original discovery request.87 
Unsurprisingly, though each contained a 
few requests unique to that case, they were 
for the most part identical—including, for 
example, three different phrasings in three 
different paragraphs seeking medical records 
of any alleged victim, repeatedly asking for 
records of “Article 15s” and “nonjudicial 
punishment” (which are the same thing), 
and most were exceedingly broad in scope 
yet scant on detail. 

Why does this matter? Why not just 
ask for everything that might exist and see 
what happens? When it comes to RCM 
701(a)(2), there is a key distinction between 
a general request and a specific request, and 
the obligations of the trial counsel to follow 
up on them. 

In United States v. Ellis, the Army 
Court of Criminal Appeals listed three 
necessary components of a “specific request” 
under this rule:

First, the request must, on its face or by 
clear implication, identify the specific 
file, document, or evidence in question.

Second, unless the request concerns 
evidence in the possession of the trial 
counsel, the request must reasonably 
identify the location of the evidence or 
its custodian.

Third, the specific request should in-
clude a statement of expected [rele-
vance] of the evidence to preparation 
of the defense’s case unless the rele-
vance is plain.88

A specific request does not just say 
“what,” it includes “where” and “why.” Case-
law gives several examples of the difference 
between general and specific:
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General Specific

“Any record of prior conviction, and/or 
nonjudicial punishment of any prosecution 
witness”89

Disciplinary record of the lead investigator, 
who the defense learned had previously 
been disciplined90

“Disclosure of all evidence affecting the 
credibility of any and all witnesses, poten-
tial witnesses, complainants, and persons 
deceased who were in any way involved 
with the instant case and/or any charged 
or unrelated offenses, including but not 
limited to . . . .”91

Agreement between a specific named wit-
ness and the Government to cooperate92

“All known evidence tending to diminish 
the credibility of witnesses or alleged vic-
tims or alleged co-actors, including, but not 
limited to . . . .”93

By-name request for clinical post-assault 
notes at an identified clinic94

“All relevant associated reports”95 Update to the Criminal Investigation Divi-
sion (CID) case activity summary96

“Any results of scientific reports or experi-
ments”97

“Any reports, memos for record, or other 
documentation relating to [q]uality [c]
ontrol and/or inspections pertaining to 
quality control at [an identified laboratory] 
for the three quarters prior to [Appellant]’s 
sample being tested, and the available quar-
ters since [Appellant]’s sample was tested.98

The difference between the two is signif-
icant both for the scope of the trial counsel’s 
obligations to look for the evidence and the 
effect of an error on appellate review. When 
a defense request for discovery is a general 
request, the breadth of the trial counsel’s ob-
ligation to search for the evidence is limited 
to whatever reasonable diligence requires in 
that case—“a request for information under 
RCM 701(a)(2) must be specific enough that 
the trial counsel, through the exercise of due 
diligence, knows where to look.”99 And “nei-
ther Article 46 [implemented through, inter 
alia, RCM 701] nor the Brady line of cases 
require the prosecution to review records 
that are not directly related to the investiga-
tion of the matter that is the subject of the 
prosecution, absent a specific defense request 
identifying the entity, the type of records and 
the type of information.”100

When the defense makes a general re-
quest, the trial counsel does not need to rifle 
through unrelated personnel records, email 
archives, cloud file storage, etc., to see what 
might be there. After exercising reasonable 

diligence, the trial counsel may properly 
respond that there is no responsive informa-
tion.101 On the other hand, when the defense 
points the trial counsel to a specific item and 
tells them where to look, the trial counsel 
is expected to go there and “actually ask” if 
the evidence exists.102 And, “[t]o the extent 
that relevant files are known to be under the 
control of another governmental entity, the 
prosecution must make that fact known to 
the defense and engage in ‘good faith efforts’ 
to obtain the material.”103 

In other words, a narrow request 
requires more from the prosecution than a 
broad request. The more narrow the request, 
the more the prosecution has “reasonable no-
tice or prospect” that relevant (and possibly 
exculpatory) evidence may be found there.104 
And, on appeal, when the defense makes a 
specific request and the prosecution errone-
ously withholds evidence, the burden is on 
the Government to prove that the nondisclo-
sure was harmless beyond a reasonable doubt, 
rather than the more deferential “reasonable 
probability of a different outcome” stan-

dard applied to a general request.105 Finally, 
exhaustively repeating the prosecutor’s “ex-
isting obligations under Brady”106 without 
particularity or specificity is just meaningless 
extra volume; repeatedly asking for “any 
evidence affecting credibility” with different 
wording does not in any way broaden the 
scope of the prosecutor’s responsibilities to 
search for that sort of material. RCM 701(a)(6) 
and Brady apply equally “whether there is a 
general request or no request at all.”107

Rather than continuously and ineffi-
ciently submitting rote requests into the 
ether of discovery procedure, Larry Pozner 
and Roger Dodd suggest a much better 
approach:

The discovery process works best and 
is most economically conducted when 
it is aimed at proving a defined theory 
of the case, or attacking the opponent’s 
presumed or announced theory of the 
case. The lawyer cannot ask a corpo-
ration to produce all documents on 
all issues. Even if it were possible to do 
so, the result would be stacks of useless 
paper. Instead, the advocate first for-
mulates a theory of the case before envi-
sioning what types of documents might 
exist to support that theory . . . .108

Discovery, like every other aspect of trial 
preparation and practice, is best employed in 
service of the defense’s theory of the case—“a 
cogent statement of an advocate’s position 
that justifies the verdict he or she is seek-
ing.”109 This of course requires the defense 
counsel to have a theory of the case and do 
some legwork themselves before and during 
the discovery process, so they can focus their 
time going after what really matters. The 
discovery process is not “a substitute for their 
own efforts to assemble and select relevant 
admissible evidence.”110

To put it in plain, useful terms, it is 
counterproductive for defense counsel to 
demand that the trial counsel identify and 
then rifle through the medical records of 
every witness while pointedly yet needlessly 
reminding them that the military does not 
recognize a doctor-patient privilege by citing 
a twenty-year old case.111 As the caselaw ref-
erenced above shows, it is far more beneficial 
to identify a specific record or location where 
records are expected to be, articulate the ex-
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in the right meetings. Walk the process 
with the staff. Raise legal concerns before 
decisions are made.

When both the commander and the 
staff trust you, Legal becomes an operational 
enabler. You are no longer just reviewing 
products. You are helping shape the mission.

Lesson from the Field: 
Credibility Earns Trust
In Iraq, I was advising a special operations 
task force when the commander called me 
in after a complex mission brief. He was 
concerned about the law of armed conflict 
because the team would be in close proximity 
to the target at the moment of direct action.

I picked up a marker and drew a stick 
figure on the whiteboard.

“If this same target were hit from an 
aircraft,” I asked, “would you be concerned?”

“No,” he said. “We do that every night.”
I reminded him of several similar mis-

sions he had already approved. Then I wrote 
one sentence on the board:

Proximity to the target does not change 
the law of war.

He stared at it for a moment. Then 
nodded.

“Okay,” he said. “We’ll do it.”
Later, he told the staff, “It wasn’t the 

law that convinced me. It was the lawyer.”
That moment was not just about the 

law. It was about trust. The commander 
moved forward because he trusted the person 
delivering the advice, not just the advice 
itself.

When You Are Not in the Room
Not every story ends with a commander 
saying, “It was the lawyer who convinced 
me.” Despite your best efforts, you may find 
youself brought into discussions later in the 
process than would be ideal. I have been 
there. If you find yourself on the outside 
looking in, start here:

•	 Stay mission-focused. Do your job. 
Show up with timely, accurate, and rele-
vant legal advice, even when no one asks.

•	 Build lateral trust across the staff. If 
the chief of staff, J3, or J5 values your 
input, they will advocate for your inclu-
sion. Trust is often built across the staff 
before it reaches the commander.

•	 Avoid ego and confrontation. Do not 
say, “You should have called me.” Do 
not complain about being left out. Do 
not take it personally. Stay humble. Stay 
visible. Stay useful.

•	 Assess how you show up. Are you 
listening more than you speak? Are you 
offering solutions or just identifying the 
problems? Are you helping the mission or 
protecting yourself?

•	 Some commanders are slow to trust. 
Others test their advisors before bringing 
them in. Even if you are not in the room 
today, every interaction is a chance to 
build credibility.

•	 Keep showing up. Do the work. Earn 
your seat without asking for it.

Final Word: Trust Is the Mission
Your title does not grant trust. Rank does not 
guarantee it. Trust is earned through clarity, 
humility, competence, and consistency. It is 
built day by day, in how you show up, listen, 
follow through, and enable decisions.

Treat trust like a combat capability. 
Build it early. Protect it fiercely. Rely on it 
when the stakes are high.

Commanders will not remember your 
legal analysis. They will remember whether 
your advice helped them make the right call 
when it mattered most.

The Trust Equation shows how trust 
is earned. The ALIGN Framework shows 
how to apply it. Together, they lead to 
one outcome: legal advice that is not only 
correct but trusted enough to help shape 
decisions.

That is the standard. Trusted counsel 
does not just inform the mission; it drives it 
forward. TAL

COL Fairfield is the Staff Judge Advocate of 
U.S. Central Command at MacDill Air Force 
Base, Florida.
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