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CSM Joshua Quinton, Command Sergeant 
Major, TJAGLCS, addresses members of the 
JAG Corps about the contributions that SGM 
Cornell Gilmore made to the Corps. Sergeant 
Major Gilmore was serving as the Regimental 
Sergeant Major of the JAG Corps when he was 
killed in action in Iraq on 7 November 2003. 
(Credit: Jason Wilkerson, TJAGLCS)



CW5 Tammy Richmond, Command Chief Warrant 
Officer, TJAGLCS, addresses members of the JAG 
Corps about the contributions that CW5 Sharon 
Swartworth made to the Corps. CW5 Swartworth 
was serving as the Regimental/Chief Warrant 
Officer of the JAG Corps when she was killed in 
action in Iraq on 7 November 2003. (Credit: Jason 
Wilkerson, TJAGLCS)
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Court is Assembled
Servant Leadership
Critical Self-Reflection on Our Individual Leadership 

Journeys

By Major General Joseph B. Berger III

It inevitably strikes many as contra-

dictory when I say I struggle with the 

term “servant leadership.” It is, after all, 
one of our Corps’s four constants. But bear 

with me a moment. For starters, the term is 
not doctrinal. Perhaps it’s also the fact that 
the framework is credited to an academic 
in the early ’70s. That’s 1970s. Or maybe it 

is my discomfort that this is a label placed 
on something that current and past Soldiers 
have been doing since the 1770s!

For those of us who serve as leaders 
in an organization with a purpose larger 
than ourselves, servant leadership is simply 
an innate part of who we are. But it is 
helpful to pause and think about the “label” 
of servant leadership as a tool for assess-
ing (or reassessing—growth is a constant 
process) where we are in our individual 
servant-leader journeys. So, why does the 
Army Judge Advocate General’s (JAG) 
Corps emphasize “servant” leadership as 
one of our four constants? I believe Cheryl 
Bachelder’s transformation of the Popeyes 
food chain is informative as to why servant 
leadership is so important.

Leaders from across 3d Brigade Combat Team, 
10th Mountain Division, served Thanksgiving lunch 
to the Soldiers and Army families of their formation. 
(Credit: Staff Sergeant Kelsey Miller)
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In 2007, Popeyes, known for its savory 
fried chicken and homestyle mashed po-
tatoes was struggling and bankruptcy was 
looming. Founded in Louisiana in 1972, 
Popeyes grew steadily by building a com-
petitive advantage around its food.1 The 
company went public in 2001, but by 2007, 
shares were trading at only $14,2 and the 
future of the restaurant chain seemed bleak. 
The company had no long-term strategy 
and too much short-term thinking.3 Cus-
tomer satisfaction was low, and there was 
little optimism about the future of the com-
pany. Too little attention had been given to 
developing new products and establishing 
a definitive brand.4 Events finally came to 
a head at a contentious board meeting in 
Orlando, Florida, where a number of angry 
and frustrated franchisees showed up un-
invited to demand change.5 After the chief 
executive officer (CEO) resigned and two 
other candidates turned down offers to take 
the helm, the board of directors eventual-
ly turned to Cheryl Bachelder to lead the 
struggling franchise.6

Having held management and exec-
utive management roles in RJR Nabisco, 
The Gillette Company, Proctor & Gamble, 
Domino’s, and Kentucky Fried Chicken 
(KFC),7 Ms. Bachelder was no stranger to 
leading large organizations. She was also 
no stranger to failure. In fact, hired as the 
president of KFC in 2001, she was let go 
after only two years for her “mediocre” 
performance.8 Between 2003 and 2007, Ms. 
Bachelder had embarked on a personal and 
professional journey to fully realize her 
potential and understand what makes good 
organizations transform into great organi-
zations. After consciously seeking to answer 
these questions, she found that the answer 
was relatively simple: serving people and 
the enterprise is the best path to creating 
an environment to achieve personal and 
organizational excellence.9

As the new Popeyes CEO, Ms. 
Bachelder put this strategy into practice by 
identifying who she would be serving. After 
embarking on a “listening tour” where she 
engaged with all of Popeyes stakeholders, 
she realized that the franchisees were one 
population that “had the most skin in the 
game.”10 These were people that had mort-
gaged their houses, taken out loans, dipped 
into savings, and were truly invested in the 

success of the company.11 Ms. Bachelder de-
cided the entire Popeyes organization was 
going to make these people the number one 
priority and ensure they felt supported. She 
opened lines of communication and began 
investing time and energy in the franchisees 
as individuals, each with a “unique design.”12 
“I must know you to grow you”13 became 
Ms. Bachelder’s famous catchphrase. Men-
torship and leadership coaching became a 
primary focus of her energies as she sought 
to serve her team as its leader.

Ms. Bachelder’s strategy proved suc-
cessful and the results spoke for themselves. 
By investing in the restaurant owners as 
people and seeking to serve their needs, 
company quality improved, and innova-
tive ideas were realized with reinvestment 
driving further gains. Seven years after 
she took the helm, “Popeyes sales were up 
25 percent, profits up 40 percent, market 
share had grown from 14 to 21 percent, and 
the stock was trading at over $40.”14 Three 
years later, Restaurant Brands acquired 
Popeyes for $1.8 billion at $79 per share.”15 
Cheryl Bachelder rescued a failing organiza-
tion through servant leadership.

As Ms. Bachelder demonstrated as the 
CEO of Popeyes, in organizations where 
people are the most critical asset, effective 
leadership necessitates a servant compo-
nent to that leadership. The terms “servant 
leadership” and “leadership” are, in success-
ful practice, synonymous. Civilians and 
Soldiers alike in our Corps took an oath to 
support and defend the Constitution of the 
United States. To accomplish the countless 
missions we are given every day around 
the globe, the nearly 10,000 teammates in 
our Corps must lead by providing purpose, 
direction, and motivation to our subordi-
nates, our teammates, and our clients.16 To 
do so, we must focus on the people who 
must do the work so we can accomplish the 
mission. As has been noted by countless 
leaders, “if you take care of them, they’ll 
take care of everything else.”17 That, in a 
nutshell, is servant leadership.

Theodore Roosevelt once observed 
that “[n]obody cares how much you know, 
until they know how much you care.”18 As 
we reflect on our efficacy as servant leaders, 
the best place to start is with a gut check of 
whether your team knows you care about 
them. Time is the one commodity we 

cannot get more of in this lifetime. Thus, as 
a leader, the most valuable commodity you 
can give is your time.

How can you measure your efficacy? 
Think about the answers to the follow-
ing questions: Do you invest your time in 
your people and the team? When you do 
give your time to others, are you actively 
listening to them and giving them your 
full attention? Do you make a point every 
day to walk around and meet your people 
where they are? Or call—not just text!—
your teammates who are teleworking? Do 
you make a sincere and genuine effort to 
know who they are and what makes them 
whole? What are their passions and what is 
important to them?

The American poet Robert Frost once 
wrote, “[n]ow when I am old my teachers 
are the young.”19 Learning from others, es-
pecially those you may outrank, is critical. It 
requires humility. But servant leaders must 
keep an open mind and do so. Simply be-
cause you did it one way previously doesn’t 
mean that’s the only (or even the best) way. 
We have tremendous talent throughout the 
Judge Advocate Legal Service. Get to know 
your people—you will realize you have a lot 
to learn from them.

Servant leadership is also marked by a 
devotion to our people. This is not to say 
that we position ourselves, allocate our 
resources, and make decisions solely to 
make them happy. Rather, we must first 
and foremost be concerned about the indi-
vidual well-being and professional growth 
of those we lead. Did those you lead grow 
as individuals? Did they become healthier, 
wiser, more independent, and more likely 
to become servant leaders?20

You may never have thought about a 
great leader in terms of servant leadership. 
Close your eyes and think about the best 
(not necessarily your favorite!) leader you 
have known. Now, apply the attributes of 
servant leadership to their actions. Did they 
listen actively, show empathy, provide emo-
tional healing, persuade others, steward our 
professions, build a sense of community, 
and commit to your growth?21

The commitment to the growth of 
our people is stressed in our leadership 
doctrine.22 It makes clear that good leaders 
must counsel, coach, and mentor.23 These 
development processes take time (your 
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most valuable resource) and a deliberate 
effort. But servant leaders must be com-
mitted to the development and growth of 
others—from making sure they understand 
what their subordinates need, to providing 
subordinates with the skills and resources 
they need to do their jobs effectively.

Whether you are a junior paralegal re-
sponsible for sponsoring a new Soldier, or a 
senior staff judge advocate, we must remain 
committed to those in our charge. Create 
the conditions and provide the resourc-
es for our teams to be their very best. Be 
intrusive in a positive way and know what 
is going on in your teammates’ lives. Serve 
and guide your teams as we get back to 
the basics. Be purposeful with counseling, 
coaching, and mentoring. Be decisive so 
your teammates can move out and continue 
to provide premier legal services.

Leaders, remember: our JALS team-
mates don’t work for you, you work for 
them. It is a privilege to lead. Take care 
of our greatest assets. Serve your people. 
Validate their worth. And again, “if you 
take care of the people, they will take care 
of the mission.” TAL

MG Berger is the Deputy Judge Advocate General 

of the U.S. Army Judge Advocate General’s Corps 

at the Pentagon in Washington, D.C.
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News & Notes
Photo 1

Fort Sill’s own Mrs. Merri Rouleau, legal 
assistant from the 434th Field Artillery 
Brigade “Destroyers” is presented a coin of 
excellence on behalf of the commanding 
general, U.S. Army Fires Center of Excel-
lence. Her drive and work ethic were rec-
ognized at the battalion and brigade level, 
and she received numerous accolades from 
other supporting agencies as well. 

Photo 2

In November 2021, command judge advo-
cate CPT Charley Eiser (second from the 
left) conducted a snowshoe hike with the 
Fort Greely, Alaska Garrison Command 

Team. The conditions on Fort Greely’s 
Bison Trail that morning included tempera-
tures dropping down to -32 degrees! 

Photo 3

On 13 November 2021, members of the 
Camp Arifjan JAG office completed the 
Norwegian Foot March, an 18-mile foot 
march with 25-pound ruck. Pictured L to 
R: SSG Zane Schmeeckle, SGT Michael 
O’Neil, and MAJ John Parson. Not pictured: 
CPT Thomas Wisniewski.

1

2

3
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Photo 4

The 3d Battalion, 75th Ranger Regiment, 
legal office conducted an Airborne Opera-
tion with Spanish Jump Masters and earned 
their Spanish Jump Wings. 

Photo 5

MAJ Joseph Levin (Trial Attorney, Trial 
Team III, KLIP) was recognized during a 
ceremony at the Pentagon for authoring 
the winning entry in the Future Operations 
category of the Eighth Annual Major Gen-
eral Harold J. “Harry” Greene Awards for 
Acquisition Writing. MAJ Levin’s article 
will be published in the Spring 2022 edition 
of Army AL&T professional bulletin.

4

5
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Book 
Review
Red Platoon
A True Story of American 

Valor

Reviewed by Major Josiah T. Griffin

There’s so much human energy involved—

so much courage, so much honor, so much 

blood—you could easily go a year here without 

questioning whether any of this needs to be 

happening in the first place. Nothing could 

convince this many people to work this hard at 

something that wasn’t necessary—right?
1

Red Platoon
2

 is a firsthand narrative of 

the 2009 battle for Combat Outpost 

(COP) Keating
3

 in Nuristan, Afghanistan. 
Medal of Honor recipient Clinton Romesha 
(pronounced Ro-ME-Shay) authored Red 

Platoon less as a personal memoir and more 
as a minute-by-minute chronology of the 
combat action in his unit’s struggle for sur-
vival against a numerically superior Taliban 
force on 3 October 2009.

In light of events in Afghanistan in late 
2021, Red Platoon is just as relevant now as 
it ever has been. In addition to being a story 
of gritty combat action, Red Platoon is a sto-
ry of “ordinary men put to an extraordinary 
test.”4 Through this work, Romesha at-
tempts to shift attention and focus from his 
own actions on 3 October to the collective 
efforts of the entire team; in this endeavor 
he is largely successful, and he presents a 
gripping narrative in the process.

From beginning to end, Red Platoon 
is a book about teamwork—the kind of 
literary work that one might expect from 
a Medal of Honor recipient.5 But Romesha 
very publicly stated his views on having 
been singled out and labeled a hero when 
he received the Medal of Honor in 2013.6 
During the ceremony, President Obama 
stated, “when I called Clint to tell him he 
would receive this medal, he said he was 
honored but he also said ‘it wasn’t just me 
out there, it was a team effort.’ So today, 
we also honor this American team, includ-
ing those who made the ultimate sacri-
fice.”7 With that context, it is unsurprising 
that Romesha, far from casting himself as 
a main character, goes to great lengths not 
to paint himself as the central hero and not 
to bias the narrative.8 He makes frequent 
use of words like we, us, and ours, and only 
rarely uses the vertical pronoun I.9 He 
also gives great deference and credit to his 
leaders, going so far as to state that if not 
for First Lieutenant Kyle Bundermann’s 
leadership, the COP would have certainly 
been overrun.10 He pays homage to his 
comrades by telling their individual stories 
from ground level, based on his first-per-
son eyewitness perspective and supported 
by his interviews with other primary 
sources after the action.11

Nonetheless, the editorial comments 
and personal stories that are in the text 
seem completely forgivable, because there is 

no hint of any self-aggrandizement in them. 
For example, in what might be considered 
heroic fashion, Romesha announced during 
the battle that he was going to take the COP 
back, prior to launching the counterassault 
that repelled the Taliban.12 The way he re-
counts this event leaves the impression that 
this is exactly what happened at the time, 
rather than a narrative created after the 
action to bolster his combat bona fides.13

While Red Platoon leaves a reader 
believing that Romesha might not have 
written any books, much less this book, if 
it weren’t for the horrific events at COP 
Keating, the book is well-crafted and 
far from amateur. Though Romesha is 
an unlikely author, he builds the cast of 
characters like it’s a fiction novel, briefly 
describing upfront each of the several key 
players that he later references as the battle 
unfolds. Even so, a careful reader will 
appreciate the convenience of prominent 
individual pictures spread throughout the 
text, particularly in the first two chapters, 
which facilitates easy reference. Readers 
of the print edition will also be pleased to 
have a well-drafted map of the COP locat-
ed in both the front and back inside cov-
ers. These resources help the reader build 
a mental picture of the action, and a close 
reading of the narrative almost demands 
frequent reference to the map.

Lessons for Army Leaders

Most military readers will have at least an 
idea of the outcome, even if not all of the 
details of this story, because of the reporting 
that accompanied Romesha’s receipt of the 
Medal of Honor, along with the high level 
Army Regulation (AR) 15-6 investigation14 
that followed the battle. Yet, the story is still 
captivating, if not downright heartbreaking. 
Red Platoon should leave a military leader 
with timeless questions about tactics and 
leadership. Is it ever acceptable to sacrifice 
security for mission accomplishment? If so, 
under what circumstances? To what extent 
are tactical failures caused by strategic 
ones? What is the proper balance between 
specified and implied tasks at lower organi-
zational levels? What exactly does a leader 
owe their subordinates?

Above all else, the book highlights 
the effects of decisions made at the highest 
echelons on ground forces, though it 
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makes no attempt to answer any weighty 
strategic questions. Romesha discusses the 
unit’s mission only in passing and admits 
that they “didn’t spend a lot of time and 

energy thinking about the bigger pic-
ture,”15 presumably including the strategic 
value of the COP itself.16 That is not to 
say that he didn’t realize COP Keating’s 
shortcomings, only that he was focused on 
immediate tasks as an enlisted leader in “a 
poorly placed outpost surrounded by an 
enemy bent on killing us.”17 In fact, the AR 
15-6 investigation essentially found that 
“by mid-2009 there was no tactical or stra-
tegic value to holding the ground occupied 
by COP Keating.”18 Red Platoon makes clear 
that only with hindsight was Romesha to 
realize that his commander was “balancing 
directives from his superiors that we didn’t 
even know about—directives that includ-
ed orders to avoid devoting too many 
resources to an outpost that was slated to 
be dismantled.”19 This elicits a few difficult 
leadership questions: To what extent does 
a leader inform subordinates of higher 
constraints, outside of their control? How 
does a leader determine acceptable levels 
of risk for eager subordinates, when the 
subordinates lack the information held 
by the leader? Again, the book doesn’t 
attempt to answer these questions, but 
they’re both essentially rhetorical anyway, 
and dependent on the unique facts of a 
given situation.

By touching obliquely on these chal-
lenges, the book leaves space for the reader 
to ponder these issues and think through 
best practices; Red Platoon is not a leadership 
how-to manual.

Comparison to The Outpost

Red Platoon has a raw, readable quality to it. 
The book is accessible, even for non-mil-
itary readers, because Romesha refrains 

from jargon and explains acronyms when 
using them is unavoidable.20 To the book’s 
credit, Red Platoon does not stray into polit-
ical commentary, nor does Romesha overly 
opine on actions above the tactical level. 
This was a wise decision. By sticking pri-
marily to his first-person observations and 
those of his platoon mates,21 Romesha fills a 
void in the extensive reporting and volumes 
of literature that have emerged about U.S. 
involvement in Afghanistan post-9/11. 
There is also an honest, unvarnished quality 
to Red Platoon that is sometimes lacking in 
non-fiction works from career journalists.22 
Romesha writes like an infantryman—direct 
and to the point.

For a description of the events at COP 
Keating on 3 October 2009, the primary 
alternative to Red Platoon is The Outpost by 
Jake Tapper.23 Tapper’s work presents a 
comprehensive overview of U.S. military 
involvement in Nuristan, including the 
establishment of COP Keating in 2006 and 
the efforts of units that manned the outpost 
until it was abandoned in 2009.24 As such, 
a key difference between the works is their 
depth and breadth of coverage. Though Red 

Platoon provides some background on the 
COP and the region, eighteen of twen-
ty-four chapters are devoted to the action 
on 3 October 2009.

Unlike The Outpost, which somewhat 
jarringly jumps from the candid personal 
emails of specific Soldiers at COP Keating, 
to the strategic concerns of the Pentagon 
and the White House, to the operation-

al issues tackled at the squadron level,25 
Romesha generally keeps his narrative at 
ground level. In fact, Red Platoon remains 
almost totally silent about the political class 
and the international circumstances that 
lead to Black Knight Troop’s placement 
at Keating and their involvement in the 
larger conflict.26 This is a great credit to the 
author. While the inclusion of this informa-
tion serves to build a more complete overall 
picture in a book with the scope of The 

Outpost, such matters would have crowded 
out the selected themes of selfless-service 
and commitment to duty that Red Platoon 
illuminates so well. The Outpost spends just 
88 of over 600 pages describing the actions 
of 3 October 2009,27 while nearly all of Red 

Platoon (minus a few introductory chapters) 
is focused on that 24 hour period. If The Out-

post is the forest, Red Platoon is a single tree.
This narrow focus makes for a tidier 

narrative of the events of 3 October, but 
may leave some readers with questions that 
the book makes no attempt to answer. For 
example, if COP Keating is as indefensible 
as Red Platoon describes, a reader may be 
left wondering about the circumstances and 
decisions that led to its creation: Who put 
it there? Why did they put it there? What 
objectives did the placement serve? The 

Outpost thoroughly covers possible answers 
to these questions, and Red Platoon makes 
no effort to corroborate or contradict them. 
This narrower focus is a strength of the 
book rather than a weakness; Red Platoon 
does not bite off more than it can chew. 
Romesha describes his own position as 
that of “a tiny cog nestled deep inside the 
American war machine,” and his book is a 
Soldier’s narrative, as witnessed from the 
literal trenches.28

A final comparative difference is that 
Tapper devotes a chapter to the aftermath 
of the battle, subsequent investigation, 
and how this precipitated a change in U.S. 
strategy, while Romesha reserves only a 
few paragraphs for the investigation and 
aftermath of the battle. That is probably 
for the best. The first page of Red Platoon 
is dedicated to Romesha’s fallen comrades, 
their families, and his fellow Soldiers; he’s 
explicitly not writing for military leadership 
or the literary elite,29 while the objectives 
of The Outpost are noticeably more exten-
sive.30 Acknowledging these key differences, 

Red Platoon has a raw, readable quality to it. The book is 
accessible, even for non-military readers, because Romesha 

refrains from jargon and explains acronyms when using 
them is unavoidable. To the book’s credit, Red Platoon does 

not stray into political commentary, nor does Romesha 
overly opine on actions above the tactical level.
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ranking the two books against each other 
is a fruitless endeavor. They serve different 
purposes, and each does so objectively well.

The Outpost received high praise from 
all quarters, including from the Congressio-
nal Medal of Honor Society, who presented 
Tapper with an award for Excellence in 
Journalism in 2014.31 In 2013, Tapper’s 
colleague David Westin wrote that “the 
time and effort—the reporting—Tapper 
invested made it possible for him to take 
. . . Staff Sergeant [Romesha] through the 
events of that day in a way no one else 
could have done.”32 That was probably true 
in 2013, but does it remain true in 2016? 
Why, after the dust is finally beginning to 
settle, did Romesha decide now to speak 
with his own voice? After all, in addition 
to featuring prominently in Tapper’s book, 
Romesha was the subject of a feature-length 
CNN documentary also reported by Tapper 
titled An American Hero: The Uncommon 

Valor of Clint Romesha.33 Both books and the 
documentary piece all have similar subtitles, 
which begs the question of whether Rome-
sha was attempting to make a statement in 
naming his work. And if so, what is he try-
ing to say? Rather than fixating on his own 
Uncommon Valor or describing an Untold 

Story of American Valor, Romesha chooses 
to narrate a “True” Story of American Valor. 
One could argue that this subtitle implies 
disagreement with Tapper’s characteriza-
tion of the battle in The Outpost, if not some 
degree of open hostility to the narrative 
itself. Between disagreement and hostility, 
it is much more likely to be the former than 
the later. Romesha offers this satisfying 
response near the end of Red Platoon:

Tapper’s research was conducted with 
painstaking care. But the one thing 
that he could not do was to produce a 
chronicle of what unfolded during the 
final battle—an hour-by-hour account 
of the actions of the living, as well as 
roll call of the dead—in the words of 
someone who was there at the time 
and who participated directly in the 
fight. That is a thing that could come 
only from one of our own. And al-
though I’m often described as a man of 
few words, this description is a thing 
whose importance and urgency has 

only seemed to grow with the passage 
of time.34

It is almost as if Romesha is again say-
ing “we’re taking COP Keating back” or, to 
put it more directly: “now that others have 
put the story out there, please allow me to 
correct the record.” If so, what corrections 
to the record are necessary? After all, the 
narrative descriptions of the battle in each 
book are substantially similar, and Tapper 
interviewed Romesha extensively for his 
book and CNN documentary.35 But, The 

Outpost makes at least one thing absolutely 
clear: Romesha, and the other Soldiers who 
manned COP Keating over the years, are 
heroes.36 In opposition, Red Platoon makes 
one thing equally clear: Romesha is not 
comfortable with the title of hero being ap-
plied to anyone, perhaps especially himself, 
who made it out of battle alive. To him, 
true heroes are the ones who didn’t come 
home. On this note, Romesha offers a fur-
ther hint at his motivations for writing this 
story near the end of Red Platoon, and he 
makes clear that doing so was a conscious 
decision and not mere coincidence:

Although I entered this project with 
some reluctance and hesitation, my 
sense of conviction burgeoned with 
each passing month. Eventually I came 
to believe that telling this story—our 
story—was the only way to proper-
ly honor what we had done. Odd as 
it may sound, I also came to believe 
that this might enable me to fulfill the 
final part of my duty to those of my 
comrades from Keating who did not 
survive. It was the only way for me to 
bring them home.37

Romesha chose to honor his comrades, 
both living and gone, by telling their story 
from the inside. In that respect, he did what 
no one else had yet done, or maybe even 
could do.

Conclusion

It is ironic that the same humility which 
prompted Romesha to push the credit off of 
himself and onto others is what propelled 
him back into the spotlight by compelling 
the creation of this book in their honor. Al-
though a reluctant spokesman for his fallen 

comrades, he is an indispensable one. Red 

Platoon fills unoccupied space in writings 
about the War on Terror and is primed to 
become a standard work on military service 
reading lists for the foreseeable future. The 
sudden conclusion of the U.S. military pres-
ence in Afghanistan in 2021 also elevates Red 

Platoon to the level of mandatory reading for 
anyone seeking to understand and process 
these current events in context. TAL
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Azimuth Check
Pursuing the Path of Servant Leadership

By Colonel Joseph B. Mackey & Lieutenant Colonel Aaron L. Lykling

Life’s most persistent and urgent question is, “What are you doing for others?”
1

Organizational leaders routinely and 

rightfully proclaim that “people are 

our greatest strength.” Yet these words 
ring hollow when leaders’ actions sug-
gest otherwise. Trust is the foundation of 
effective teams, but many leaders across 
domains are experiencing a trust deficit.2 
How can we, as Judge Advocate General’s 
(JAG) Corps leaders, truly put people first, 
inspire trust, and bring out the best in our 
teams? It starts with servant leadership—the 
basic notion that “if you take care of people, 
they will take care of everything else.”3 This 
Azimuth Check explores the origins and 
intent of servant leadership, examines its 
key elements, and offers ways to maximize 
your impact as a servant leader—regardless 
of rank or duty position.

Servant leadership is one of our Corps’s 
Constants,4 and is the way we advance The 
Judge Advocate General’s priority to “lead, 
mentor, and care for our people—always.”5 
It is also the key to building an organiza-
tional culture of teamwork and a legacy 
of future selfless leaders. As the late-poet 
Maya Angelou reminds us: “People will 
forget what you said, people will forget 
what you did, but people will never forget 
how you made them feel.”6 This article 
builds on the core principles of servant 
leadership that then-Major General Stuart 
Risch introduced in an instructive video 
on the topic.7 The insights we offer are by 
no means novel or exhaustive.8 Rather, our 
aim is to reinforce the servant-leader mind-
set and to prompt reflection, dialogue, and 
perhaps some positive change. As flawed 
human beings, none of us9 will ever be a 
perfect leader. We can, however, strive for 
continuous improvement, show genuine 
care for our teammates, and inspire others 
to do the same.

Defining Servant Leadership

Leaders demonstrate servant leadership 

when they put those they lead before 

themselves. A leader does this by provid-

ing purpose, direction, and motivation; 

they devote and commit themselves to 

the well-being and growth of those they 

serve.
10

Servant leadership is not a new phi-
losophy. History is replete with examples 

(Photo courtesy of authors)



12	 Army Lawyer  •  Azimuth Check  •  Issue 6  •  2021

of servant leaders, including Abraham Lin-
coln, Clara Barton, Mahatma Ghandi, Mar-
tin Luther King, Jr., and Mother Theresa. 
While the basic idea of servant leadership is 
timeless, Robert K. Greenleaf launched the 
modern movement with his 1970 essay, The 

Servant as Leader.11 Greenleaf introduced 
his theory through the character Leo from 
Hermann Hesse’s novel, Journey to the East.12 
Leo was the humble servant for a band 
of travelers on a pilgrimage, performing 
menial tasks and lifting morale. When Leo 
suddenly disappears, the group falls apart 
and abandons their quest. It later becomes 
apparent that Leo was the true leader. 
Greenleaf describes Leo and the concept of 
servant leadership as “portray[ing] at once 
two roles that are often seen as antithetical 
in our culture: the servant who, by act-
ing with integrity and spirit, builds trust 
and lifts people and helps them grow, and 
the leader who is trusted and who shapes 
others’ destinies by going out ahead to show 
the way.”13 He ultimately concludes it is 
possible for a leader to simultaneously fulfill 
both roles to great effect.

The concept of servant leadership 
quickly took hold among business and lead-
ership audiences. Scholars and leadership 
experts expanded on Greenleaf’s work and 
distilled the core traits of servant leaders.14 
While there is no universal definition of 
servant leadership, the Robert K. Greenleaf 
Center for Servant Leadership now defines 
it as “a philosophy and set of practices that 
enriches the lives of individuals, builds 
better organizations and ultimately creates 
a more just and caring world.”15 Put simply, 

servant leaders place the needs of others 
first, helping people and the organization 
flourish.

Many successful companies such as 
Southwest Airlines, Starbucks, Whole 
Foods, and Zappos espouse servant 
leadership and have instilled it into their 
corporate cultures.16 According to Forbes 
magazine, “Servant-led companies are more 
likely to outperform competitors, retain 
employees, and develop future leaders than 
companies that operate out of more tradi-
tional ‘command-and-control’ leadership 
styles.”17 The upheaval caused by the global 
pandemic has accentuated the importance 
of servant leadership to individual and 
organizational well-being. Servant leaders 
are as necessary as ever.

While servant leadership applies in 
every organizational setting, it has spe-
cial relevance in the military. Despite its 
traditional hierarchical structure, leadership 
experts often point to the military as a mod-
el of servant leadership.18 Our experience 
validates the centrality of servant leadership 
to our dual professions. We are committed 
to each other in collectively providing legal 
support to our clients in service to our Na-
tion. People are the Army’s “center of gravi-
ty” and enduring advantage.19 Our awesome 
mandate to be trained and organized to 
accomplish the impossible demands the 
type of servant leader that Greenleaf saw in 
Leo, which requires deliberate personal and 
organizational effort.

Servant leadership is not expressly 
defined in Army doctrine, but the theme 
suffuses the Oath of Office, the Army Val-

ues, regulations, initiatives like the Army 

People Strategy, and our leadership doctrine. 
Starting with the fundamentals of the Army 
Ethic and profession, Army Doctrine Publi-
cation (ADP) 6-22, Army Leadership and the 

Profession, highlights our roles as “honorable 
servants in defense of the Nation.”20 Beyond 
this key theme of service to country, our 
Army Values emphasize broader expecta-
tions for character of service and treatment 
of our teammates. While each of the seven 
values touches on treatment of others, self-
less service is the closest related to servant 
leadership—putting the welfare not only of 
the Nation, but also of others before your 
own.21 Elements of servant leadership are 
also woven into many Army regulations 
like Army Regulation (AR) 623-3, Evalua-

tion Reporting System, which explicitly out-
lines the supervisory duties to develop and 
fairly rate subordinates.22 Finally, the Army 

People Strategy promotes servant leader-
ship principles with its prevailing focus on 
“fostering an inclusive environment—one 
which facilitates collaboration, equitable 
treatment, and creativity.”23

Parenting is perhaps the most familiar 
example of servant leadership. Colonel (Re-
tired) Kevan Jacobson powerfully described 
this analogy in his leadership address to the 
JAG Corps’s 2014 Worldwide Continuing 
Legal Education (WWCLE) conference.24 
Colonel Jacobson highlighted the leader’s 
role as a parent, not in a pejorative or 
condescending manner, but rather a healthy 
one driven by an unbreakable bond of deep 
care and love found among family. Similar 
to that of an experienced parent, the role 
of the servant leader goes well beyond the 
basics of care and sustainment to that of a 
development facilitator. The primary devel-
opmental goal is to help those in their care 
become stronger and more successful than 
them.25 Also like a parent, the servant lead-
er’s role persists well beyond the temporal 
initial supervisory association to a broader 
enduring relationship. In less familial terms, 
the servant leader looks beyond the short-
sighted transactional outputs and aims for 
the transformational growth.

In seeking to understand servant 
leadership, it is also helpful to consider 
what servant leadership is not. Being a 
servant leader is not an abdication of one’s 
leadership role or positional power. The 

While servant leadership applies in every organizational 
setting, it has special relevance in the military. Despite 

its traditional hierarchical structure, leadership 
experts often point to the military as a model of servant 

leadership. Our experience validates the centrality 
of servant leadership to our dual professions. We are 

committed to each other in collectively providing legal 
support to our clients in service to our Nation. People are 

the Army’s “center of gravity” and enduring advantage.
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servant leader is still the leader, not only 
setting the example for standards and 
character but also being responsible for 
the entire organization. An absence of this 
intentional leadership leaves a team adrift, 
resulting in atrophy, disorder, and frus-
tration. The senior person assigned is still 
in charge, demands excellence, and holds 
people accountable for their performance 
and actions.26 A key difference is humility 
and the subordination of ego.27 The servant 
leader is a member of the team committed 
to the organization and mission, rather than 
the team committed to serving the leader. 
As organizational psychologist Adam Grant 
puts it, “Selfish leaders divide people for 
personal profit. Servant leaders unite people 
for collective purpose.”28

While a doctrinal definition of the 
servant leader may be elusive, ADP 6-22 
succinctly describes the opposite—the 
selfish leader. The discussion of counter-
productive leadership is valuable for all 
leaders to read and heed,29 but the aspect of 
self-serving behaviors bears directly on the 
concept of servant leadership. It describes 
the anti-servant leader as one who seeks 
primarily to accomplish their own goals and 
needs before others.

Distilling Servant Leadership

Think for a moment about the best leader 
you have encountered, whether a boss, a 
coach, a parent, or a peer. Now consider 
the best team on which you have served. 
What qualities or behaviors stood out? 
Chances are the leader and members of the 
organization displayed a combination of 
the servant leader characteristics described 
below. While the profusion of books, 
essays, videos, podcasts, and courses on 
servant leadership can be overwhelming,30 
the basic principles overlap and common 
patterns emerge.31 When viewed deliber-
ately through the lens of servant leadership, 
it becomes clear that all desirable doctrinal 
leader attributes32 benefit the collective 
team. However, a few less examined servant 
leader traits are especially relevant to the 
military and legal professions.

Compassion

Compassion and tolerance are not a sign 

of weakness, but a sign of strength.
33

While not an enumerated doctrinal leader 
attribute, compassion is a necessary com-
panion to the often-discussed and critical 
trait of empathy. The Army’s heightened 
focus on eliminating counterproductive 
leadership has underscored the impor-
tance of empathy, defined as the ability 
to “genuinely relate to another person’s 
situation, motives, or feelings.”34 However, 
empathy is only effective if it manifests 
as compassion. Compassion is essential 
when someone is experiencing personal or 
professional hardship. A reflexive mistake 
that leaders often make in these situations 
is to grant excessive time off as the solution. 
Although well-intentioned, disengagement 
delays addressing the problem and separates 
the person from supporting teammates 
and assistance when it is needed most. It 
is during these most difficult times when 
leaders can be most influential in peoples’ 
lives, for the better or worse. Compassion 
doesn’t mean overlooking mistakes or 
poor performance, but it does guide the 
manner in how we address shortcomings. 
Compassion is most effective if it comes 
from a relatable leader. It is one thing to be 
shown patience and understanding in times 
of need, but a far different one to share the 
experience with a leader who has navigated 
the same or similar problems. We wouldn’t 
think twice about giving food and water 
to a teammate in need, so why would we 
withhold vital personal information that 
could help others progress? This is another 
time when egos are set aside and the leader 
can more effectively serve by sharing our 
own vulnerabilities and how we overcame 
similar problems.

Steadiness

You must be a steady constant amid the 

chaos and change.
35

Soldiers and their families face formidable 
stressors and uncertainty given the na-
ture of the Army’s mission, and the legal 
profession brings its own unique demands. 
We also live and operate in especially tur-
bulent times. As the JAG Corps leadership 
described in their welcome message to the 
Regiment in July 2021: “The last eighteen 
months have presented challenges individu-
ally, across our Nation, and on a global scale 

not seen in generations. Yet in response to 
the immense challenges, each of you has 
proven to be the trusted professionals our 
Army and Nation needed.”36 Steady leader-
ship was the linchpin of this effort and will 
remain critical as we navigate an uncertain 
future. Steadiness starts with consistently 
being present. People look to leaders to 
help them gain clarity, confidence, and 
resolve in the face of adversity. Leaders who 
consistently radiate calm put others at ease 
and create a sense of psychological safety.37 
They constructively channel stress, reframe 
challenges as opportunities, and use set-
backs as a springboard for learning. Steady 
leaders create a climate where people feel 
comfortable delivering bad news, offering 
opinions, sharing emotions, and seeking 
or offering help.38 The best leaders “regu-
late their reactions” and think deliberately 
before responding,39 whether in a crisis or 
everyday situation. Human beings take our 
cues from each other, and the servant leader 
must be mindful of setting a steady tone for 
the team. Don’t underestimate the power of 
your example.

Authenticity

If you don’t believe in the messenger, you 

won’t believe the message.
40

Authenticity is a key driver of credibility 
and trust. As authors James Kouzes and 
Barry Posner explain: “Above all else, peo-
ple must be able to believe in their leaders. 
They must believe that your word can be 
trusted, that you are personally passionate 
and enthusiastic about the work that you’re 
doing, and that you have the necessary 
knowledge and skill to lead.”41 People must 
also believe you genuinely have their best 
interests at heart. And most of us can quick-
ly spot a phony when leaders don’t walk 
their talk and fulfill their commitments. As 
one observer wryly observed, “every leader 
has the informal equivalent of a ‘Yelp’ score 
that will eventually come to light.”42 An 
obvious aspect of being authentic is simply 
being yourself. Charisma, in particular, 
is overrated and falls flat if not backed by 
action.43

Authenticity can amplify servant 
leadership in two areas especially: showing 
vulnerability and gratitude. First, leaders 
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who display appropriate vulnerability about 
their own mistakes, concerns, and challeng-
es are perceived as more transparent and 
trustworthy. Sharing your own vulnerabil-
ities also opens lines of communication and 
helps others feel safe. As an excellent book 
by the same title aptly describes, “leadership 
is a relationship.”44 People crave genuine 
personal connections with relatable leaders, 
and demonstrating your own vulnerabili-
ty—and humanity—can make a big differ-
ence.

Another basic human need is to feel 
relevant and valued. Awards and positive 
evaluations are appropriate ways to recog-
nize great work, but a timely and sincere 
“thank you” is the simplest and often most 
effective way to show gratitude. People 
care deeply about their work and any form 
of gratitude will make them feel valued, 
so long as it is genuine. Similarly, look for 
opportunities to showcase the compassion-
ate and generous acts of your teammates. 
Publicly recognizing these behaviors creates 
a positive cycle and helps embed the right 
norms in the organization.

Self-Care and Resiliency

You cannot serve from an empty vessel.
45

Any discussion about leadership is incom-
plete without addressing self-care and 
resiliency. No matter how experienced the 
leader, the simple truth is that you must 
take care of yourself if you want to take care 
of others. A leader must first be present 
and functioning, which is impossible with 
prolonged self-neglect. There is great merit 
to the long-standing maxim “leaders eat 
last” as both a symbolic and tangible sign of 
servant leadership, but leaders still have to 
eat—and rest, exercise, and otherwise care 
for themselves. Much like airplane safety 
instructions tell people to put on their 
own mask first, leaders are unable to care 
for others if they don’t take care of them-
selves. The principle of self-care is far from 
selfish; it is a prerequisite to care for the 
organization’s people and mission. Many a 
well-meaning commander and sergeant ma-
jor have succumbed to burnout and fallen 
out of the mission, leaving a vacuum at the 
very moment their leadership was needed 
most. Selfless service is not synonymous 

with self-sacrifice of basic needs, which 
is done only when necessary. The imper-
ative of self-care extends to our families, 
who serve and sacrifice right alongside our 
Service members. They too deserve great 
care, not only for who they are but also for 
their shared service to our country and our 
teammates.

Starting and Staying on the Path

As goes the noble endeavor to lead well, the 
discussion inevitably concludes with ques-
tions from those seeking improvement and 
lessons learned from the experienced. This 
question also reminds us that regardless 
of our formal position in an organization, 
we are all leaders who can influence our 
organizational climate and culture. While 
ADP 6-22 provides a useful roadmap for 
the fundamentals of leadership, one can 
get lost in the doctrinal approach and miss 
the forest for the trees. Similarly, the list of 
available books, essays, videos, and tutorials 
on leadership can overwhelm even the most 
intellectually curious and committed leader. 
One way to start is to answer Colonel 
Jacobson’s question—“Do you really care?” 
Given that you are reading this article, the 
answer is most likely a resounding “yes.” 
The challenge is how to effectively show 
it. Like most things good in life, there is 
no easy path to great leadership but it is 
easy to see the results. Perhaps this is why 
Greenleaf articulated an end-state condition 
from which to evaluate a servant leader. 
He writes that “the best test, and difficult 
to administer, is: do those being served 
grow as persons; do they become health-
ier, wiser, freer, more autonomous while 
being served.”46 Another way to put this is 
whether the followers themselves become 
servant leaders. But rather than provide a 
results-based test from which to look back 
on, a more forward-looking approach is to 
ask yourself if you have done enough for 
your people. While there is never enough 
time to do everything you want for both 
team and mission, the real question is 
whether you’ve given as much as you can 
while still preserving your ability to endure 
for yourself, your family, and your orga-
nization. Because this varies depending on 
individual circumstances regarding team, 
mission, and personal ability, it is a question 
only you alone can answer. TAL
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Lore of the Corps
The Corps in Afghanistan
The Alpha (2001) and Omega (2021) of Legal Operations

By Fred L. Borch III

Editor’s note: This issue of The Army Lawyer contains first-hand accounts of members of the 
Judge Advocate General’s (JAG) Corps who served in Afghanistan over the last twenty years; this 

Lore of the Corps complements those accounts by providing the “bookends” of the Corps’s time in 

Afghanistan, i.e., who was the first in country and who was last out.

With the final withdrawal of U.S. forces 

from Kabul in August 2021, now is the 
time to examine the role played by judge 
advocates, legal administrators, and para-
legals in the war in Afghanistan that began 
twenty years ago. Between 24 November 
2001, when the first Army lawyer arrived 
in Bagram, to 30 August 2021, when the 
last judge advocate and paralegal specialist 
left Kabul, more than 500 members of the 
Corps served in Operations ENDURING 
FREEDOM and FREEDOM’S SENTINEL. 

Members of the Corps also participated 
in the North Atlantic Treaty Organiza-
tion (NATO)-led International Security 
Assistance Force (ISAF) and its successor, 
Operation RESOLUTE SUPPORT. While 
it will take a monograph to adequately 
discuss the contribution made by the Corps 
to the conflict in Afghanistan, this article 
focuses on who was the first to deploy in 
late 2001 and early 2002, and who were 
the last members of the Corps to serve in 
Afghanistan in August 2021.

Background

After the al-Qaeda-sponsored suicide 
terrorist attacks on the World Trade 
Center and the Pentagon on 11 September 
2001, President George W. Bush decided 
that U.S. military forces would be sent to 
Afghanistan, since al-Qaeda was based 
primarily in that country. Afghanistan, 
however, is “an immense, land-locked 
country approximately the size of Texas,”1 
and the rough terrain and minimal road and 
rail facilities meant that the first U.S. troops 
to deploy as part of Operation ENDURING 
FREEDOM set up operations in Uzbeki-
stan, a country situated about 200 miles 
northwest of Kabul. The Americans were 
physically located at an old Soviet airbase 
near Karshi Kandabad in south-central 
Uzbekistan.2

One of the first units deployed to Uz-
bekistan was the 5th Special Forces Group 
(Airborne) from Fort Campbell, Kentucky. 
Ultimately, these Army Special Forces 
personnel formed the nucleus of Joint 
Special Operations Task Force NORTH, 
called Task Force DAGGER, along with the 
headquarters element of the U.S. Air Force’s 
16th Special Operations Wing. Aviators 
from the 160th Special Operations Aviation 
Regiment (SOAR) from Fort Campbell 
and Air Force special operations personnel 
(combat tactical air controllers) and AC-
130s from Hurlburt Field, Florida, were also 
part of Task Force DAGGER.3

To support these special operations 
forces and provide a quick reaction force 
of heavily armed infantryman, the 1st 
Battalion, 87th Infantry Regiment, 10th 
Mountain Division (Light), also deployed to 
Karshi Kandabad—in October 2001.4

The first “conventional” troops did 
not enter Afghanistan until late November 
2001, when a company-sized quick reaction 
force from the 87th Infantry was sent to 
provide security at Quala-i-Jangi fortress 
in Mazar-e Sharif.5 Eventually, elements of 
the 87th would be stationed at Bagram Air 
Base, where they provided base security and 
were a quick reaction force.

Lieutenant Colonel C. John Taylor (right) was the 
first member of the Corps to set foot on Afghan 
soil. In this photograph, taken in Afghanistan on 7 
January 2002, Taylor is joined by Brigadier General 
Gary Harrell (left) and Senator John McCain (middle). 
(Photo courtesy of author)
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The Alpha: First In

So what about judge advocates in the early 
days of ENDURING FREEDOM? The first 
Army judge advocate in Afghanistan was 
Lieutenant Colonel (LTC) G. John Taylor, 
who arrived at Bagram Air Base just before 
midnight on Saturday, 24 November 2001.6 
Taylor, who previously had served with the 
82d Airborne Division and in various spe-
cial forces units, including Delta Force from 
1998 to 2001, was well-suited to be the 
first Army lawyer in Afghanistan. Taylor 
provided legal advice to Brigadier General 
Gary Harrell, who served as the commander 
of Task Force BOWIE and the Director, 
U.S. Central Command Joint Interagency 
Task Force.7

As LTC Taylor remembers, he arrived 
at Bagram on an Air Force Special Opera-
tions Command MC-130 aircraft “doing a 
typical combat corkscrew descent from high 
altitude”—the corkscrew being required 
because the pilots were worried about the 
potential anti-aircraft missile threat.8 “We 
landed with a thump, screeched to a stop, 
they [the Air Force crew] literally shoved 
our pallet off the back of the aircraft and 
pushed us all out into the darkness.”9 The 
MC-130 immediately taxied away and took 
off. “We all looked at each other. It was 
cold, pitch black dark, and we were alone.”10

Over the next few months, Taylor pro-
vided counsel on a variety of intelligence 
law, Rules of Engagement, administrative 
and criminal law, and fiscal law issues. 
Much of his advice, however, related to 
the legal status of detainees in the custody 
of Task Force BOWIE, particularly after 
Brigadier General Harrell put Taylor in 
charge of establishing and running the 
High Value Detention Center at Bagram. 
Harrell wanted to be absolutely sure that 
the requirements of U.S. and internation-
al law were scrupulously observed at the 
detention center, and believed that the best 
way to ensure that this occurred was to 
put a judge advocate in charge. Lieutenant 
Colonel Taylor personally took charge of 
the first two detainees, one of whom was 
Salim Hamdan. Hamdan, who had been 
Osama bin Laden’s driver and bodyguard, 
ultimately was transferred to Guantanamo 
Bay, Cuba, where he faced trial by a military 
commission.11

In addition to providing legal advice 
and running the Task Force BOWIE deten-
tion center, LTC Taylor supported the mis-
sion in other ways. He took part in various 
operational security missions as well as clas-
sified covert intelligence operations, served 
as a Class A ordering officer, Headquarters 
Commandant, and worked as a public 
affairs officer on occasion. He also served 
as U.S. Central Command’s liaison to the 
International Committee of the Red Cross 
delegation in Kabul.12 Lieutenant Colonel 
Taylor left Afghanistan in May 2002.

The second Army JA to set foot in Af-
ghanistan was Captain (CPT) Chris Soucie, 
a 10th Mountain Division asset. He de-
ployed to Sheberghan for the first time on 
Christmas night for a three-week mission. 
After returning to Karshi Khanabad, Soucie 
remained in Uzbekistan until relocating to 
Bagram on 17 February 2002.13

The third Army JA in Afghanistan 
appears to have been LTC Kathryn Stone, 
staff judge advocate (SJA), 10th Mountain 
Division. She deployed to Uzbekistan on 
1 or 2 December 2001. While LTC Stone 
spent most of her time at Karshi Kandabad, 
she did fly to Bagram on a mission on 31 
December for two days. After returning 
to Uzbekistan, Stone flew again to Bagram 
on 2 January 2002 for two days, before 
returning to Karshi Kandabad. Her final 
trip to Bagram was on 18 February 2002; 
she remained there until re-deploying to 
Fort Drum.14

Other early JA arrivals in Afghani-
stan include then-CPT Harper Cook, who 
arrived in Kandahar on 4 January 2002,15 
and then-CPT Nicholas “Nick” Lancaster 
joined Cook in Kandahar about 23 or 24 
January.16 Then-CPT Dean Whitford—who 
had arrived in Uzbekistan on 9 October 
2001 as the SJA for Task Force DAGGER—
went to Mazar-e Sharif and Quala-i-Jangi 
fortress from 11 through 18 January 2002 
for a short mission; Whitford later returned 
to Afghanistan on 26 February to provide 
legal advice as part of Operation ANACON-
DA (2 to 19 March 2002).17

Over the next two decades, hundreds 
of judge advocates, legal administrators, and 
paralegal specialists—Active component, 
Reserve, and Army National Guard—pro-
vided legal services to commanders and 
their staffs. While an examination of who 

did what, where they did it, and how they 
did it, requires book-length treatment, it 
is fair to say that after the fighting capa-
bilities of al-Qaeda and the Taliban were 
significantly degraded, the United States 
and its allies transitioned to a new mission: 
building a free, independent, and democrat-
ic Afghanistan.

In November 2005, the Deputy Secre-
tary of Defense directed that “stability oper-
ations” were a “core U.S. military mission” 
that should “be given priority comparable 
to combat operations.”18 Consequently, 
while members of the Corps continued to 
provide traditional legal advice and counsel 
to commanders and their staffs, they also 
began using their legal skills and talents to 
help strengthen Afghan state institutions. 
Central to these post-conflict legal efforts 
was the implementation of a “Rule of Law” 
program that sought to counter widespread 
corruption, fight the opium trade, and 
reduce the pernicious influence of war-
lords. Ultimately, the goal was to create an 
independent court system where ethical 
prosecutors, defense counsel, and judges 
followed the law and strengthened the ties 
between Afghan citizens and the Afghan 
government.19

The Omega: Last Out

On 29 February 2020, then-President 
Donald Trump’s representatives signed an 
agreement with the Taliban that required 
the departure of all U.S. and allied troops 
from Afghanistan. In this Agreement for 

Bringing Peace to Afghanistan (also known 
as the Doha Agreement), the United States 
pledged to withdraw all military forces by 1 
May 2021.20

After being elected in 2020, President 
Joseph Biden inherited the agreement, which 
he agreed to honor. In April 2021, Biden 
announced the withdrawal of the roughly 
2,500 U.S. troops remaining in Afghanistan, 
but stipulated that all troops would depart 
by 11 September 2021—twenty years to the 
day that al-Qaeda had attacked the World 
Trade Center and Pentagon. President Biden 
subsequently moved the date for all troops to 
leave Afghanistan to the end of August 2021. 
In remarks made at the White House in July 
2021, the President emphasized that the 
United States needed to move swiftly to con-
duct the main elements of the drawdown.21 
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The President almost certainly reasoned that 
if he did not withdraw military personnel as 
promised by President Trump, the United 
States would need to escalate combat oper-
ations against the Taliban—which President 
Biden did not want to do. But, in ordering 
the withdrawal, President Biden insisted that 
the United States would “continue to provide 
civilian and humanitarian assistance” to the 
Afghan government headed by President 
Ashraf Ghani.22

At the time of President Biden’s July 
announcement, U.S. military personnel on 
the ground were in the newly-formed U.S. 
Forces Afghanistan-Forward (USFOR-A 
FWD). This was a new organization; it was 
not a successor to USFOR-A/RESOLUTE 
SUPPORT. Rather, USFOR-A FWD was 
directly under the operational control of U.S. 
Central Command. The new unit was, how-
ever, using the old USFOR-A/RESOLUTE 
SUPPORT compound, which was under the 
control of the U.S. Embassy in Kabul.23

As the withdrawal got underway in 
mid-2021, Taliban victories accelerated rap-
idly. Lieutenant Colonel Dustin P. Murphy, 
who had arrived in Kabul in mid-June to 
serve as the SJA, USFOR-A FWD, realized 
that that the Taliban’s rapid progress on the 

battlefield would soon threaten Kabul. The 
U.S. Embassy in Kabul, however, did not 
fully share this perspective. The embassy 
did not believe that a Taliban victory was 
imminent, or that it would be wise to accel-
erate the evacuation of embassy personnel 
and other U.S. citizens in country.24

On 15 August 2021, the Taliban entered 
Kabul. Afghan Security Forces either fled or 
surrendered. President Ghani fled the coun-
try and the Afghan government collapsed. It 
seemed likely that the Taliban would storm 
the U.S. embassy grounds—where LTC 
Murphy and other U.S. personnel were liv-
ing and working as part of USFOR-A FWD. 
Concerned that any attack would result in 
U.S. military and civilian personnel being 
killed and wounded, Murphy requested 
that Vice Admiral Peter Vasely, the senior 
U.S. commander on the ground in Afghan-
istan, request modifications to the existing 
Rules of Engagement to allow U.S. forces 
to assume a better defensive posture at the 
embassy compound in Kabul. Although U.S. 
Central Command granted Admiral Vasely’s 
request, the Taliban did not attack. This 
meant that a Non-Combatant Evacuation 
Operation (NEO) began without incident on 
16 August 2021.25

In the airlift that followed from 
Hamid Karzai International Airport in 
Kabul, C-17 jets began ferrying both U.S. 
citizens and Afghan nationals with special 
visas to safety out of the country. Many 
of the latter were journalists, activists, 
judges, translators, and others who had 
worked for or with the Americans, and 
consequently were vulnerable to reprisals 
from the Taliban. More than 100,000 men, 
women, and children ultimately would 
leave the chaos of Kabul .26

At the Hamid Karzi International 
Airport, LTC Murphy provided national 
security legal advice, including counsel on 
issues involving the NEO and escalation of 
force. He also provided advice on issues in-
cluding intelligence matters, State Depart-
ment coordination, and on-going talks with 
the Taliban.27

On 16 and 17 August, Afghanistan 
civilians broke through gates and fences 
surrounding the airport. They flooded into 
the area and blocked the ingress and egress 
of C-17s evacuating personnel. Lieutenant 
Colonel Murphy advised on the degree of 
force necessary to move civilians off the 
airfield and back behind the gates. He also 
personally went to several airport gates 
to gain a clearer picture of the situation 
so as to better advise his commander on 
crowd control. Murphy was at Abbey Gate 
just days before the suicide attack at that 
location.28

Meanwhile, elements from the 82d Air-
borne Division arrived in Kabul to provide 
additional support and security. Paratroopers 
from the 1st Brigade deployed from Fort 
Bragg, North Carolina, as part of the no-no-
tice immediate response force (IRF) less than 
eighteen hours after being notified that they 
were going to Afghanistan.29

Major Rachel L. Walkup, brigade judge 
advocate, 1st Brigade, arrived on 15 August, 
along with Sergeant (SGT) Sawyer Roberts, 
a paralegal specialist from 1st Brigade. Col-
onel Jeffrey S. Thurnher, SJA, 82d Airborne 
Division, arrived on 19 August, along with 
other 1st Brigade personnel, including 
CPT Hayley J. Boyd and SGT Johnny Luna. 
Colonel Thurnher deployed to support 
Major General Christopher T. Donahue, 
the division commander, who had deployed 
to Kabul as the commander of Joint Task 
Force (JTF)-82.30

Colonel Jeffrey Thurnher (left), Major Rachel Walkup (center), and Captain Hayley Boyd (right) were all part of 
the 82d Airborne Division’s mid-August 2021 rapid deployment to Afghanistan. (Photo courtesy of author)
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Colonel Thurnher and MAJ Walkup 
provided uniform legal advice to command-
ers and staff at JTF-82 and the 1st Brigade, 
respectively. They provided advice on ROE 
and escalation of force measures imple-
mented in the chaotic and rapidly-changing 
security situation. Central to their efforts 
were numerous use-of-force briefings that 
COL Thurnher and MAJ Walkup personal-
ly delivered to units arriving at the airport 
in Kabul. They also coordinated on security 
and legal issues with U.S. State Department 
personnel at the embassy and with the U.S. 
Marine Corps legal teams vetting Afghan 
evacuees.31

But these last members of the Corps 
in theater did more than legal work. Major 
Walkup and CPT Boyd also performed se-
curity functions on many occasions, thereby 
ensuring that the airport remained open to 
air traffic and that those being evacuated 
could move safely through Hamid Karzai 
International Airport. They also took part 
in the physical search of U.S. citizens and 
Afghans being evacuated (for unauthorized 
weapons and contraband). Sergeant Johnny 
Luna also supported the airfield opera-
tions team by preparing and manifesting 
re-deploying Soldiers on flights leaving 
Afghanistan.32

Colonel Thurnher was the last judge 
advocate to leave Afghanistan when he 
departed by air from Hamid Karzai Interna-
tional Airport at 1400 on 30 August. Major 
Walkup had already re-deployed—about 
1100 on 30 August—a few hours before 
COL Thurnher. Sergeant Luna, the last 
paralegal specialist in country, had departed 
the day before; CPT Boyd had re-deployed 
on 28 August.33

A final note: COL Joseph Mackey, 
SJA, XVIII Airborne Corps, Fort Bragg, 
who was the last Army lawyer to serve 
as the Senior Legal Advisor, RESOLUTE 
SUPPORT, and SJA, U.S. Forces-Afghan-
istan, had left Afghanistan in mid-June. 
The last legal administrator in Afghanistan 
was Chief Warrant Officer Two Misty D. 
Lakota, who had arrived in country in May 
2020 and retrograded in January 2021.34 
And LTC Dustin P. J. Murphy? Who had 
arrived in June and witnessed both the start 
and the finish of the chaos in Kabul? Mur-
phy flew out on a C-17 on 29 August. As 
Murphy remembers: “Those three months 

in Afghanistan felt like a year. Day-to-day 
it was something new, something complex, 
and something chaotic.”35 TAL

Mr. Borch is the Regimental Historian, 

Archivist, and Professor of Legal History and 

Leadership at The Judge Advocate General’s 

Legal Center and School in Charlottesville, 

Virginia.
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Practice Notes
Noon on the 20th Day of January

A Legal Advisor’s Perspective on the 59th Presidential Inauguration

By Lieutenant Colonel Micah W. Elggren, Major Brian M. Shust, & Captain Ravi R. Doshi

This is America’s day. This is democracy’s day. A day of history and hope. Of renewal and resolve.
1

Every four years, at noon on the 20th day of January, the eyes of 
the world turn to the west front of the U.S. Capitol to witness the 

swearing-in ceremony for the President of the United States.2 The 
ceremony on 20 January 2021, however, looked different from years 
past: a limited audience of dignitaries sat physically distanced while 
wearing masks. The National Mall, empty of its usual crowds, was 
stained by nearly 200,000 flags representing lives lost because of the 

coronavirus pandemic. Over 20,000 National Guard troops kept watch 
over the Capitol Building still under repair from a deadly assault. And, 
most notably, the President’s oath was preceded by the swearing-in of 
Vice President Kamala Harris, who was the first woman, first Black 
American, and first South Asian American to be elected to the office.

For viewers at home on 20 January 2021, the presence and 
prominence of Department of Defense (DoD) personnel at the in-

President Joseph R. Biden Jr. and Vice President Kamala D. Harris stand with U.S. Army Major General Omar J. Jones IV, commanding general, Joint Task Force–National 
Capital Region, at the U.S. Capitol during the passing of the Army Band, “Pershing’s Own,” in Washington, D.C., on 20 January 2021. (Credit: SPC Josue Patricio)
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auguration was undeniable—from escorting 
luminaries to marching a pass and review, 
from orchestra performances to conse-
quence management—over 2,000 military 
and DoD civilian personnel participated in 
this momentous event.3 As judge advocates, 
we had a front row seat to this historic mo-
ment (not to mention the countless months 
of planning leading up to Inauguration 
Day), while providing the legal support that 
accompanies and enables such a massive 
effort.4 The following article is a reflection 
on our time as legal advisors for the 59th 
Presidential Inauguration.

Legal Foundations: DoD Support 

to the Presidential Inauguration

To allow their new system of government 
to endure, the Framers of our Constitu-
tion understood that innovative ideas and 
personalities must regularly be introduced 
into government; they also understood the 
need for the peaceful transfer of power.5 
To facilitate the timely transition between 
presidential administrations, the Twentieth 
Amendment provides that each presidential 
term will end at noon on 20 January, and 
the term of the successor administration 
will begin upon the president’s swearing of 
the oath found in Article II, Section 1 of the 
Constitution.6

Since 1789, when the military escorted 
President-elect George Washington to 
Federal Hall in New York City to be sworn 
in as the first president of the United States, 
DoD personnel have played an integral role 
in supporting presidential inaugurations.7 
Over time, the traditional DoD role has been 
codified into federal law at 10 U.S.C. § 2553, 
which authorizes the Secretary of Defense to 
support presidential inaugurations, including 
through 1) engaging in activities related to 
security and safety; 2) executing ceremonial 
events; 3) loaning property; and 4) providing 
any other assistance the Secretary considers 
appropriate.8 Many DoD components help 
execute inauguration support and are led 
at the tactical and operational level by the 
commanding general of Joint Task Force–
National Capital Region (JTF–NCR)9 from 
Fort Lesley J. McNair in Washington, D.C.

For the 2021 inauguration, the 
commander of U.S. Northern Command 
(USNORTHCOM) stood up10 JTF–NCR 
to plan, coordinate, and execute all DoD 

ceremonial support to the inauguration 
in a manner consistent with Ceremonial 
Support Guidelines (Ceremonial Guide-
lines) issued by the Secretary of Defense.11 
Moreover, JTF–NCR served as the offi-
cial liaison to the Presidential Inaugural 
Committee (PIC) (a committee appointed 
by the President-Elect to organize ceremo-
nial events, performances, and receptions 
on and around Inauguration Day)12 and 
the Joint Congressional Committee on 
Inaugural Ceremonies (JCCIC) (the group 
of key leaders from the U.S. Senate and 
U.S. House of Representatives who provide 
support for the swearing-in ceremony and 
other events at the Capitol on Inauguration 
Day).13 Joint Task Force–National Capital 
Region was, therefore, primarily respon-
sible for ensuring the ceremonial excellence 
of DoD participation in the inauguration.14 
Although USNORTHCOM authorized 
JTF–NCR to support the Secret Service for 
consequence management15 if necessary,16 
inauguration security support remained a 
civilian law enforcement function under 
the framework of a national special secu-
rity event.17 Also, at the direction of the 
USNORTHCOM commander, JTF–NCR 
assisted the National Archives and Records 
Administration (NARA) with transporting 
the former administration’s presidential 
records from the White House complex to 
NARA facilities.18

Against this backdrop, JTF–NCR’s in-
auguration legal team ensured that any DoD 
support to the inauguration occurred in 
accordance with the law and DoD policies 
and regulations.19 Beginning eight months 
before Inauguration Day, our legal team en-
gaged with hundreds of stakeholders within 
JTF–NCR, across DoD, and from state, 
district, and federal agencies—often relying 
on virtual meetings in light of the ongoing 
coronavirus disease 2019 (COVID-19) pan-
demic. Ultimately, our legal team provided 
a full range of legal support—across all 
functional areas—to help ensure DoD’s safe, 
successful, and legal execution of the 59th 
Presidential Inauguration.

Our Inauguration Legal 

Team: Unity of Effort 

Across Legal Objectives

For those of us assigned to the JTF–NCR 
inauguration legal team—which included 

two active duty Air Force majors and a re-
servist Army captain and sergeant—the role 
of legal advisor provided us with unique 
opportunities to learn, and challenges to 
overcome, as we helped execute DoD’s 
highly visible participation in the inaugu-
ration. Thankfully, because we conducted 
our work for JTF–NCR under the existing 
office of the staff judge advocate at Joint 
Force Headquarters–National Capital Re-
gion/U.S. Army Military District of Wash-
ington, we had access to the expert support 
and resources of a high-functioning legal 
team, which we relied upon on regularly. 
Indeed, weekly touchpoints with Colonel 
Thomas E. Schiffer, staff judge advocate, 
and confabs with the legal office’s division 
chiefs on emerging legal issues were critical 
to our success. In addition, our legal team 
relied heavily on the expertise and support 
of assigned reservists and reservists from 
the 151st Legal Operations Detachment 
for both planning and execution of the 
inauguration.

A Worldwide Pandemic: 

Reimagining an Inauguration

Although it informed every decision made 
to support the inauguration, COVID-19 
did not impact the success of Inaugu-
ration Day due to careful planning and 
clear understanding of risks. For our legal 
team, COVID-19 posed the same chal-
lenges to communication, collaboration, 
and cooperation that others in DoD and 
broader workforces have experienced in the 
remote-work environment. The pandemic 
also heightened the challenge of executing 
DoD’s participation in the inauguration: 
early in the planning process, we knew that 
we needed to be ready to execute an inau-
guration of uniquely historical significance.

Due to the delayed start of the formal 
presidential transition,20 JTF–NCR did not 
know the scope of PIC and JCCIC re-
quests for DoD inauguration support until 
early January 2021. Therefore, JTF–NCR 
planned for a full-scale inauguration—con-
sistent with historical precedent—while at 
the same time recognizing that at least some 
scaling down might ultimately be required. 
When plans were finalized, the differences 
between 2017’s inauguration and 2021’s 
were profound due to COVID-19. The 
number of DoD personnel was reduced by 
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thousands.21 The 2,200 military personnel 
that traditionally support a parade and 
street cordon on Pennsylvania Avenue were 
scaled back to just over 200 personnel in a 
street cordon only. The customary eight to 
twelve inaugural balls—which normally in-
clude support from fifty military members 
each—were reduced to a single virtual event 
with participation from approximately 100 
military personnel. No opening ceremony 
occurred, which typically requires 100 to 
400 military personnel, and the number 
of military personnel needed for all other 
events (e.g., events at the Capitol, presi-
dential escort, departure ceremony) was 
significantly reduced. These dramatic 
changes to the inauguration plan required 
the JTF–NCR team, including those of us 
providing legal advice, to work quickly to 
meet the reimagined intent, sometimes 
processing support requests in a number of 
hours that, in previous years, would have 
been reviewed over the course of days or 
weeks.

The pandemic also prompted us to 
consider how to keep DoD inauguration 
personnel safe while not unnecessarily re-
stricting personal freedoms. Our legal team 
worked in conjunction with a COVID-19 
mitigation operational planning team that 
met almost daily for several weeks to help 
advise on COVID-19 related legal issues, 
including leave and travel policies, com-
mand authority to protect the force, and 
contingency plans for operational author-
ity in the event COVID-19 impacted key 
JTF–NCR leaders in advance of Inaugura-
tion Day. The legal team also adapted our 
trainings for a remotely operating force, 
balancing the need to keep personnel safe 
while ensuring their understanding of mis-
sion-specific duties. And, when a suspected 
COVID-19 case was discovered in the Joint 
Operations Center just before Inauguration 
Day, our legal team had to quickly revise 
our staffing plan—a good reminder to plan 
for the contingencies of a staffing shortfall.

Legal Support: Integration from 

Planning Through Execution

Beyond COVID-19-related issues, our 
legal team faced uncommon questions in 
operational law, fiscal law, ethics, adminis-
trative law, and even military justice during 
our support to the inauguration. We also 

worked with JTF–NCR leaders and action 
officers on matters that were not necessar-
ily legal issues but required practical advice 
on the way ahead—matters at the intersec-
tion of law, policy, and best practice. For 
instance, our legal team worked with the 
JTF–NCR Communications Directorate to 
develop a media strategy for DoD con-
tent and scripts for military participants 
supporting the virtual events on the night 
of Inauguration Day.22 These non-tradi-
tional legal experiences helped us integrate 
as members of a joint team and challenged 
us to think beyond our functional areas of 
practice.23

Our legal team regularly attended JTF–
NCR meetings to engage in discussions as 
issues emerged, and we actively participated 
in the joint planning process, especial-
ly mission analysis and course of action 
development.24 In addition, we provided a 
unique perspective as DoD representatives 
to meetings held by an interagency legal 
subcommittee for the inauguration, which 
allowed us to collaborate with attorneys 
experienced in national special security 
events at federal agencies (including the 
Secret Service, Federal Bureau of Investiga-
tion, Department of Justice, Department of 
the Interior, and Department of Homeland 
Security) and district government offices 
(including the D.C. Metropolitan Police and 
D.C. Attorney General’s Office). Participat-
ing virtually in almost all meetings allowed 
our legal team to conduct research in real 
time and provide proactive legal advice as 
issues emerged, but also challenged us to 
sift through the fog of faceless screens and 
voices.

Operational Law Advice: 

The Tooth not the Tail
25

Operational matters made up the prepon-
derance of legal issues our team encoun-
tered. This included support requests 
from the PIC and JCCIC, training on the 
standing rules for the use of force (SRUF), 
and planning for potential consequence 
management. An important aspect of our 
legal support involved ensuring all opera-
tions—whether ceremonial or otherwise—
were consistent with Title 10 authorities, 
DoD regulations, and the Ceremonial 
Guidelines.

Support requests from the PIC and 
JCCIC—which covered everything from the 
U.S. Army Band Herald Trumpets musi-
cians playing fanfare at the swearing-in 
ceremony, to the joint team providing 
presidential escort to the White House, 
to members of The Old Guard facilitating 
the wreath laying ceremony at Arlington 
National Cemetery—required legal review. 
Our legal team shaped the process by 
which review of support requests occurred, 
ensuring legal review happened after all 
other stakeholders to the request had pro-
vided input. This allowed our legal team to 
provide JTF–NCR leadership with the most 
comprehensive legal advice. We closely 
checked to make sure each of the approx-
imately thirty support requests would not 
result in violations of law or DoD regula-
tion, and ensured the requested support fell 
within the Ceremonial Guidelines.26

Our legal team also coordinated and 
provided tailored training on SRUF to Title 
10 forces (e.g., medics, cordon personnel, 
and escorts) participating in the inaugura-
tion.27 While these rules—at least at a high 
level—were likely familiar to some, our 
legal team remained mindful that, for the 
past two decades, our military personnel 
have been primarily engaged in overseas 
operational environments where different 
rules apply. For many, the SRUF were 
likely new, and thus we needed to ensure 
that each inauguration participant received 
clear training on the SRUF that taught 
them not only the SRUF itself,28 but also 
helped them understand how the SRUF 
might apply in real-world situations specific 
to the inauguration. Creating hypotheti-
cal SRUF scenarios tailored to each of the 
various inauguration missions helped our 
legal team convey the nuances of the SRUF 
and, importantly, break through the virtual 
wall inherent to training that cannot be 
conducted in-person. This point is key for 
legal practitioners providing SRUF training 
in any context.

We also worked to ensure that our 
JTF–NCR command team had a clear 
understanding of their non-ceremonial 
authorities. Joint Task Force–National 
Capital Region provided an important role 
in support of the Secret Service for poten-
tial consequence management.29 This effort 
positioned specialized military capabilities 
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and an array of response forces at the ready 
in the event of an emergency.30 Some of 
these capabilities and forces were preposi-
tioned at the request of the Secret Service. 
Any additional requests for emerging needs 
would have required approval by proper 
authority—likely the Secretary of Defense.31 
Given the importance of authorities in 
this context, the transfer of responsibility 
between administrations (to include DoD 
personnel) became relevant to our planning 
process.

The day prior to Inauguration Day, 
then-Deputy Secretary of Defense David 
L. Norquist produced a plan detailing the 
named successors for key DoD positions 
upon departure by senior non-career 
officials from the outgoing administration 
at 1201 on 20 January 2021.32 In the event 
an additional request for forces became 
necessary after President Joseph Biden took 
office, the succession memorandum would 
have directed us to the proper approval 
authority.

Our legal team also regularly advised 
on the scope of Title 10 authorities—an 
issue which increased in prominence after 
the deployment of over 25,000 National 
Guard members from all fifty states to the 
National Capital Region in response to 
the 6 January 2021 attack on the Capitol.33 
Because the Posse Comitatus Act and DoD 
regulation limit the types of direct support 
active duty (i.e., Title 10) forces can provide 
to law enforcement,34 the Secret Service 
relied on the National Guard (under the au-
thority of Title 32) to provide various types 
of security support.35 In fact, members of 
the National Guard were sworn in and dep-
utized as special police for the U.S. Capitol 
Police, U.S. Park Police, and D.C. Metro-
politan Police Department.36 Our legal team 
worked to educate Title 10 personnel on 
the limitations of their authority in support 
of law enforcement, and we participated in 
daily National Guard Bureau legal coordi-
nation meetings with our Title 32 coun-
terparts to ensure situational awareness 
between our forces.

Fiscal and Administrative 

Law Advice: Authorizations, 

Exceptions, and Waivers
37

As in any operational assignment, our legal 
team also conducted fiscal reviews and 

provided administrative law and ethics ad-
vice to JTF–NCR leadership. While many 
of these issues were not unlike those that 
judge advocates regularly encounter, the 
context of the inauguration (overlaid with 
the ongoing pandemic) created a new flavor 
to these seemingly pedestrian questions.38 
We advised on a broad range of matters—
from whether congressionally-appropriated 
funds could be used to purchase inaugura-
tion coins or unit patches, to whether DoD 
personnel could use non-federal property 
(e.g., Smithsonian buildings) for inaugura-
tion purposes. Below are a few key issues 
that involved inauguration-specific analysis.

Department of Defense personnel 
needed water to keep hydrated during 
Inauguration Day. As a general rule, bottled 
water cannot be purchased using appropri-
ated funds absent a specific exception.39 To 
purchase bottled water with appropriated 
funds, an agency must show that either an 
agency’s work site has no available potable 
drinking water or that the available drink-
ing water poses health risks if consumed.40 
Thus, our legal team analyzed the avail-
ability of potable, safe water at locations 
where certain ceremonial forces performed 
their missions on Inauguration Day. This 
involved understanding whether bottles 
of water and/or backpacks could be taken 
through Secret Service and U.S. Capitol 
Police security checkpoints, whether water 
fountains were available and safe due to 
COVID-19, and whether carrying water 
sources would allow personnel in their ser-
vice dress to project the professional image 
required by the ceremonial mission.

Gifts received by DoD inauguration 
participants also required a unique analy-
sis in the context of the inauguration. For 
instance, our legal team analyzed wheth-
er military assistants could accept N95 
masks as a gift from the PIC.41 We closely 
scrutinized the PIC’s status (prohibited or 
permissible source), the intent in providing 
the gift, and the value of the gift, to assess 
the hopefully once-in-a-lifetime question: 
whether face masks could legally be provid-
ed as a gift to individual military members. 
Our legal team also considered approval 
authorities for accepting the gifts, including 
whether the gifts should be accepted at the 
individual level, the JTF–NCR command 
level, or by a higher authority.

The use of military assistants during 
the inauguration events posed unique ethics 
questions. Military assistants were in the 
grade of O-4 and had been hand-selected 
and tasked with coordinating and facilitat-
ing the participation of significant inaugural 
participants (SIPs) (i.e., presidential cabinet 
members and personnel with cabinet-level 
rank) and designated inaugural participants 
(DIPs) (i.e., immediate family members of 
the President/Vice President and Presi-
dent-Elect/Vice President-Elect) at official 
inauguration events. Military assistants and 
drivers42 (noncommissioned officers select-
ed to facilitate SIP and DIP transportation) 
interacted constantly with the DIPs and 
SIPs during inauguration events,43 which 
gave them a unique and intimate opportu-
nity to speak with highly visible people—
some of whom have a professional interest 
in government and politics. To ensure 
military assistants and drivers did not stray 
into questionable situations (e.g., contemp-
tuous speech, political activities, and gifts), 
our legal team provided comprehensive 
training with scenarios based on the duties 
of military assistants and drivers. As with 
the SRUF training, the targeted scenarios 
in the ethics context also helped our legal 
team ensure that the military assistants 
and drivers could concretely envision how 
they might encounter (and avoid violating) 
ethics and other rules.

Conclusion

Mr. President, I’m pulling for your success. 

Your success is our country’s success.
44

As with any military operation, an unex-
pected amount of legal support occurred 
behind the scenes of the 59th Presidential 
Inauguration—a historic and unprecedented 
event. This afforded an opportunity for 
our legal team to rethink the way we have 
seen legal issues in the past and grow as 
leaders among a joint team. Judge advocates 
integrate among the joint staff to provide a 
unique capability to military operations.45 
During the 59th Presidential Inauguration, 
our legal team drew from all functional 
areas of practice46 to enable our part in a 
safe and successful event honoring our new 
Commander in Chief. It was our privilege 
to serve among a well-integrated JTF–NCR 
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team. Planning is already underway for 
the 60th Presidential Inauguration, which 
will—without a doubt—provide the next 
team of legal advisors with a once-in-a-life-
time experience. TAL

Lt Col Micah W. Elggren is the chief of 

operational law for Joint Task Force – National 

Capital Region and U.S. Army Military District 

of Washington at Fort McNair, Washington, D.C.

Maj Brian M. Shust is a team lead and trial 

attorney with the Air Force Commercial 

Litigation Field Support Center at Joint Base 

Andrews, Maryland.

CPT Ravi R. Doshi is an Army Reserve 

judge advocate in the 151st Legal Operations 

Detachment in Alexandria, Virginia.
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Practice Notes
Called to Order

Pursuing DEI Initiatives in Military Justice

By Members of the JAG Corps’s Diversity, Equity, and Inclusion Council

When the Diversity, Equity, and Inclusion Council (DEIC) 
kicked off its inaugural meeting in 2020, it was clear that 

its mandate was meant to include every core discipline in the Judge 
Advocate General’s (JAG) Corps. Representatives with a wealth 
of experience in each core discipline were in attendance—military 
justice was no exception. The DEIC included (and still includes) the 
Chief of the Trial Defense Service, the Chief Trial Judge, and the 
Senior Judge on the Army Court of Criminal Appeals. Intentionally 
or otherwise, the inclusion of these individuals on the DEIC both 
ensured and enabled initiatives that would positively impact the ef-
fectiveness and fairness of our military justice practice. This article 
seeks to highlight three examples of those initiatives.

The first significant initiative proposed by the DEIC was in 
response to the Breonna Taylor tragedy. Breonna Taylor was a 
medical worker who was shot and killed by three plain-clothed 
police officers who forced entry into her apartment after midnight.1 
While it remains unclear if they announced their status as police 
officers prior to attempting entry, the deceased’s boyfriend fired 
at the officers as they entered the home and the three officers re-
turned fire thirty-two times.2 While none of the bullets injured her 
boyfriend, Breonna Taylor was killed when she was shot six times.3 
Her apartment was never searched. The police were conducting a 
drug investigation and Ms. Taylor’s boyfriend was a suspect. One 
of the police officers was charged with wanton endangerment for 

(Credit: sebra – stock.adobe.com)
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firing into a neighboring apartment.4 This 
incident exacerbated racial tensions because 
Ms. Taylor was Black and the police officers 
were all White.

The ensuing uproar caused many 
jurisdictions to examine the justification 
for law enforcement officers to conduct a 
search of a home at night without announc-
ing themselves, a so-called “no-knock” 
search.5 While exigent circumstances at the 
scene may require such tactics, in order to 
authorize their use when gaining authori-
zation for a probable cause search, at least 
in the military context, specific written 
authorization from a military magistrate is 
required.6 Without that authorization, the 
law enforcement agent executing the war-
rant is required to announce their presence 
and to conduct the search in the daytime.7 
While these procedures should reduce the 
risk of what happened to Breonna Taylor 
happening to someone associated with the 
Army, to decrease the risk even further, the 
DEIC asked the Trial Judiciary—the agency 
responsible for supervising military mag-
istrates—to review these procedures. As a 
result, the entire Trial Judiciary considered 
the available options and potential ramifi-
cations, and determined the most prudent 
option was to require magistrate consul-
tation with their supervising judge prior 
to authorizing a request for a nighttime or 
unannounced search of a dwelling place.8 
Approval of these tactics is still required 
to be in writing.9 While these requests are 
rare, the extra scrutiny is worth the mini-
mal time and effort to consult a judge given 
the magnitude of the risk.

Another initiative pursued by the 
DEIC in the area of military justice was 
determining whether practitioners received 
training in unconscious bias.10 The Council 
determined that unconscious bias training 
is provided to practitioners at all levels, 
to include the trial judiciary.11 In response 
to presentations and discussions on the 
topic, trial judges have expressed increased 
willingness to expand the scope of voir dire 
while strictly adhering to its purpose, which 
is to gather information necessary to intelli-
gently exercise challenges.12 This expansion 
could possibly include questions regarding 
whether the panel or individual member 
has received unconscious bias training; if 
they recalled whether the training alerted 

them to any unconscious biases they might 
harbor; whether or not they agreed with 
that assessment; and so forth. Beyond the 
answers themselves, the panel member’s 
willingness to discuss such issues may 
provide cause for further exploration of 
relevant topics to obtain information that 
may uncover a basis for challenge. As the 
Rules of Practice Before Army Courts-Martial 

require counsel to submit proposed voir 
dire questions in advance, an artful counsel 
should provide ample justification for such 
questions in their written request.13

A final example of the initiatives un-
dertaken by the DEIC in the military justice 
context is in the area of retention and re-
cruiting. As part of the JAG Corps’s efforts 
to build the bench and identify future lead-
ers in the core disciplines, the current lead-
ers in those disciplines are always on the 
lookout for new talent. With the support 
and encouragement of the DEIC, several 
affinity groups within the JAG Corps have 
blossomed, such as the Hispanic Mentor 
Group and the Asian-Pacific American 
Network, joining the long-running Buffalo 
JAG group. Members of the DEIC who are 
also leaders within the core disciplines have 
been able to speak to those affinity groups 
about the possibilities for career advance-
ment in those core disciplines and provide 
advice to potential candidates that are in-
terested in joining their ranks. These DEIC 
members have enthusiastically provided 
presentations to these groups, and in many 
cases joined the groups themselves. These 
efforts can be expected to have a tangible 
effect on the increased diversity within the 
upper echelons of those disciplines in years 
to come. 

If you have an idea to promote DEI in 
military justice—or any other core disci-
pline—contact a field board representa-
tive—or better yet, join one!14 The DEIC 
looks forward to working with and for the 
JAG Corps to promote and celebrate our 
diversity in the most inclusive and equitable 
ways we can. TAL

The Judge Advocate General’s Corps Diversity, 

Equity, and Inclusion Council is made up of 

Judge Advocate Legal Services leaders, to include 

officer, enlisted, and civilian personnel.
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Practice Notes
Army Green

Environmental Law and Readiness

By Major Michael T. Davis

Besides being admonished by their leadership not to bother the 
wildlife and to ensure drip pans are correctly placed in the mo-

tor pool, most Soldiers do not concern themselves too much with 
the environment or the laws governing its protection. However, as 
the Army prepares for Multi-Domain Operations, environmental 
stewardship has become a matter of strategic importance.1 Fur-
thermore, environmental law can directly impact readiness—it can 
result in fines which deplete limited operations and maintenance 

(O&M) budgets, loss of range access, and delays in training and 
plans. Judge advocates in the field can help by spotting issues before 
they impact readiness.

Readiness requires access to realistic training environments; 
non-compliance with environmental laws jeopardizes that access. 
To meet its enduring mission to provide “military forces needed 
to deter war and ensure our nation’s security,”2 the Department 
of Defense (DoD) manages approximately 26.9 million acres of 

A Soldier stationed in Hawaii fills a bulk water container at the Navy Exchange Moanalua Terrace water distribution station. The U.S. Navy is working closely with 
the Hawaii Department of Health, U.S. Environmental Protection Agency, and the U.S. Army to restore safe drinking water to Joint Base Pearl Harbor-Hickam 
housing communities through sampling and flushing, and the recovery of the Red Hill Well. (Credit: Mass Communication Specialist 2d Class Chelsea D. Meiller)
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real property worldwide; of this, the Army 
controls 51 percent, or 13.7 million acres.3 
The Army uses these lands to conduct the 
training, testing, and basing needed to build 
and maintain operational readiness. This 
is especially critical to train the large-scale 
Multi-Domain Operations necessary to 
prepare for the threats posed by near-peer 
competitors such as China and Russia. In 
addition to the vital role these lands play in 
support of operational readiness, they also 
represent a significant part of our national 
natural heritage. These lands are home 
to “500 federally-listed plant and animal 
species, over 550 species at-risk of needing 
listing protections, including 60 listed spe-
cies and 74 species at-risk that occur only 
on DoD lands.”4 A panoply of federal laws 
requires all federal agencies, including the 
DoD and the Army, to preserve and protect 
this natural heritage.

Judge advocates may be called on to 
advise commanders on matters involving 
environmental law where non-compliance 
can result in consequences that threaten 
readiness.5 This article draws the connec-
tion between environmental law and read-
iness, describes basic categories of environ-
mental laws, provides examples of common 
friction points, outlines reporting require-
ments, and identifies resources available to 
assist practitioners in the field.

Basic Categories of Environmental 

Law and Common Friction Points

The sheer array of environmental laws 
applicable to the Army can be overwhelm-
ing; therefore, it is helpful to group them 
according to their function—planning, 
prospective, and retrospective:

[P]lanning statutes such as the Nation-
al Environmental Policy Act (“NEPA”) 
and the Endangered Species Act (“ESA”) 
. . . require government agencies to con-
sider the environmental consequenc-
es of their actions  .  .  .  . [P]rospective 
statutes such as the Clean Water Act 
(“CWA”), the Clean Air Act (“CAA”), 
the Resource Conservation and Re-
covery Act (“RCRA”), and the Toxic 
Substances Control Act (“TSCA”) . . . 
seek to minimize or eliminate pollution 
before it is created . . . . [R]etrospective 
statutes such as the Comprehensive En-

vironmental Response, Compensation 
and Liability Act (“CERCLA”) . . . seek 
to clean up and restore the environment 
after the damage has been done.6

These functional areas apply to the full 
range of Army activities and, in the case 
of retrospective statutes, remain a concern 
even after the activity ends. Regardless of 
function, non-compliance and the resulting 
enforcement can adversely affect readiness 
through substantial fines payable from O&M 
funds, criminal or civil penalties, or injunc-
tions that result in denial or restriction of 
access to training areas.7 Legal advisors can 
help their command avoid these adverse 
outcomes through the judicious application 
of common sense and basic knowledge of 
the common friction points between Army 
activities and environmental law.

While installations can inadvertent-
ly violate environmental laws in many 
ways, most environmental law violations 
fall within a sufficiently narrow set of 
circumstances so as to be foreseeable and, 
therefore, avoidable. Unfortunately, many 
practitioners do not know what these 
potential violations look like. Common 
friction points involve construction; en-
croachment; hazardous wastes; site contam-
ination and clean up; operations that “kill, 
threaten, harm, or harass an endangered 
species or destroy its habitat” or “destroy 
wetlands or floodplains”; and “commencing 
a major project without first doing a NEPA 
analysis.”8 To mitigate these friction points, 
practitioners should work to identify instal-
lation-specific issues before they flare up.

Installation Department of Public 
Works (DPW) environmental personnel 
can help in this process by assisting practi-
tioners to quickly learn and remain abreast 
of the installation’s ever-evolving environ-
mental features and practices. For example, 
does the installation have any endangered 
or threatened species, critical habitats, 
migratory birds nesting sites, or wetlands? 
Does it contain historical properties or 
cultural sites? The DPW environmental 
personnel likely have a list or an overlay 
that includes this information.

Likewise, DPW can help practitioners 
examine environmental practices, such as 
waste disposal. Are motor pool and medical 
facility personnel who handle, store, and 

dispose of waste trained, certified, and do-
ing so as required by law? These examples, 
while common, are not exhaustive. This 
is why it is critical to develop and main-
tain a good relationship with the DPW 
environmental personnel. Armed with 
the knowledge gained from this relation-
ship, practitioners should attend planning 
meetings where they will be able to spot en-
vironmental law issues early in the process. 
Practitioners should not wait for friction 
to arise; rather, they should actively seek 
to identify and resolve environmental law 
issues early. To this end, from coordinating 
with DPW environmental personnel to 
attending planning meetings, practitioners 
must proactively engage key stakeholders 
so they can ask the hard questions before a 
good idea becomes an enforcement action.

Enforcement Mechanisms

Enforcement of environmental laws occurs 
through a combination of executive branch 
oversight, cooperative federalism, and civil 
enforcement. Department of Defense In-
struction (DoDI) 4715.06 defines enforce-
ment action (ENF) as “[a] formal, written 
notification by the EPA [Environmental 
Protection Agency] or other authorized 
federal, State, tribal, or local environmental 
regulatory agency of violation of any appli-
cable statutory or regulatory requirement.”9 
Executive branch oversight is provided by 
the EPA. When the EPA becomes aware of 
an infraction, it generally sends a “notice of 
violation” (NOV). An NOV addresses the 
facts of the alleged violation addresses the 
applicable requirements, and commonly 
requests the agency enter into negotiations 
to achieve full compliance.10 Other federal, 
state, or local environmental regulatory 
agencies generally provide similar notice. 
The result of an enforcement action can 
be a fine, penalty, or, in egregious circum-
stances, criminal prosecution. Notice of 
civil enforcement occurs when a party files 
a civil complaint. Civil enforcement can 
result in injunctions that disrupt operations 
and sizeable judgments against the govern-
ment. While waiver of sovereign immunity 
and citizen suit notice provisions differ 
for each environmental law, the receipt of 
an ENF, NOV, or civil complaint triggers 
reporting requirements through both com-
mand and technical legal channels.
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Reporting Requirements

Garrison commanders must report ENFs 
that involve “(1) [c]riminal enforcement; (2) 
[a] fine, penalty, fee, or tax; (3) [i]nstalla-
tion-wide (show stopper or major mission 
restriction), Army-wide, or DOD-wide im-
pact, media attention, or community (on/off 
post) impact; or (4) third party fault . . . .” in 
the Army Environmental Quality Reporting 
System within “48 hours (2 business days).”11 
Commanders must report all other ENFs 
within “seven business days.”12 The 48 hours 
(2 business days) reporting requirement 
also includes notification to the Environ-
mental Law Division (ELD).13 Additionally, 
Installation Management Command has its 
own separate reporting requirements for 
environmental incidents or actions.14 Timely 
reporting is vital, as “[d]elays or failure to re-
spond in accordance with DoD/Army policy 
can increase or compound the potential for 
military training delays or prohibitions, fines 
and criminal or civil penalties.”15 Fortunate-
ly, there are significant resources available 
to assist practitioners who encounter this 
sometimes byzantine area of the law.

Resources

Navigating the complex web of statutes 
and regulations that make up the body of 
environmental law can be challenging. 
Fortunately, the Army’s environmental 
law team includes a robust bench of skilled 
environmental law practitioners stand-
ing by to help. At the installation level, 
environmental law specialists possess both 
subject matter and regional expertise. These 
experienced attorneys can assist practi-
tioners in identifying local environmental 
law issues and introduce critical stakehold-
ers. They are also an excellent resource for 
learning environmental law as it affects the 
installation. In addition to installation en-
vironmental law attorneys, the attorneys at 
the ELD are another excellent resource. En-
vironmental Law Division attorneys advise 
the Army on environmental law matters 
and, in conjunction with the Department 
of Justice, represent the United States in 
environmental litigation. Both installation 
environmental law specialists and ELD 
attorneys are available to assist as questions 
or issues arise. The contact information for 
these resources is in the Judge Advocate 
General’s Corps personnel directory.16

Conclusion

Stewardship and compliance with envi-
ronmental law are matters of readiness and 
strategic importance.17 Non-compliance 
harms our national natural heritage and 
can result in legal actions that delay or deny 
access to training areas, deplete funding, 
and, in extreme cases, result in criminal 
prosecution.

Judge advocates must be ready to help 
commanders avoid these pitfalls. Awareness 
of common friction points, common sense 
informed by legal training, and proactive 
engagement with stakeholders can help 
avoid non-compliance. In the event of 
non-compliance, the timely reporting of 
potential enforcement actions is vital to 
mitigate the impact of enforcement actions 
on operations.

When questions and issues arise, instal-
lation-level environmental law specialists 
and ELD attorneys are ready to assist judge 
advocates in the field and, if necessary, to 
defend Army interests. “Now [you] know. 
And knowing is half the battle!”18 TAL

MAJ Davis is the brigade judge advocate 

for 17th Field Artillery Brigade, I Corps, 

Joint Base Lewis-McChord, Washington. He 

previously served as a litigation attorney at the 

Environmental Law Division for the U.S. Army 

Legal Services Agency at Fort Belvoir, Virginia.
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Practice Notes
I Do, But Only in a Jurisdiction 

with Legal Separation
A Proposed Remedy for the Flawed Affirmative 

Defense in Extramarital Sexual Conduct Cases

By Major Oluwaseye (Mary) Awoniyi

The amendments to the 2019 Uniform Code of Military Justice 
(UCMJ) not only broadened the crime of adultery to extramar-

ital sexual conduct,1 but also added a second defense to the offense. 

In addition to the mistake-of-fact defense,2 legal separation is now 
an affirmative defense to extramarital sexual conduct.3 The legal 
separation must be “by order of a court of competent jurisdiction.”4 

(Credit: alexlmx – stock.adobe.com)
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However, because legal separation is not 
recognized in every jurisdiction, not every 
Service member getting a divorce can claim 
the defense.

Location is dispositive in a Service 
member’s ability to assert legal separation as 
an affirmative defense because legal separa-
tion is not an option in every jurisdiction. A 
Service member stationed at Fort Campbell, 
Kentucky, can assert the defense,5 but a Ser-
vice member stationed at Fort Bliss, Texas, 
cannot.6 Service members generally have 
little control over where the military sends 
them.7 Therefore, the availability of the de-
fense is largely out of their hands if they are 
pursuing separation in a state that does not 
have legal separation proceedings. The end 
result is that some commanders can take 
administrative or UCMJ action for the same 
behavior that other commanders cannot. 
A simple remedy to this inconsistency is to 
permit a notarized separation agreement,8 
in lieu of a court order, as evidence of a Ser-
vice member’s separation from their spouse. 
This amendment is necessary for an equal 
application of the offense and availability of 
defenses across formations.

Unequal Treatment Under the Law

Legal separation proceedings are not avail-
able in all states. Presently, the following 
ten states do not have legal separations: 
Florida, Georgia, Iowa, Maryland, Mich-
igan, Mississippi, Pennsylvania, South 
Carolina, Texas, and Virginia.9 These ten 
states house 109 bases from all military 
branches.10 The list includes the third-most 
populated military base in the world—Fort 
Hood, Texas—with a population of approxi-
mately 227,000 (including 35,000 active 
duty Service members) and the fifth-most 
populated base in the world—Fort Benning, 
Georgia—with a population of approxi-
mately 105,887 (including 22,778 active 
duty Service members).11 Service members 
can also be stationed in multiple overseas 
locations where legal separation proceed-
ings are unavailable, and thus they too may 
be prevented from asserting the defense.

For the affirmative defense of legal 
separation to apply, the marital status of 
both parties engaging in the conduct is 
significant.12 Therefore, even if a Service 
member is legally separated, the command 
may still take action against them for extra-

marital sexual conduct if the other person is 
married and not legally separated.13 The fol-
lowing scenario demonstrates the arbitrary 
consequence of requiring a court-ordered 
legal separation: Service members A and 
B are in a consensual sexual relationship. 
They are both married to other people, but 
they are estranged from their spouses. Each 
is pursuing a divorce in the state where 
the spouse resides. Service member A’s 
spouse lives in Kentucky. Service member 
A filed for, and received, a legal separation 
through a Kentucky court. Service member 
B’s spouse lives in Texas. Despite Service 
member B’s efforts, she cannot get a legal 
separation from her spouse because Texas 
does not have legal separation proceedings.

As a result, neither Service member 
A nor Service member B may claim legal 
separation as a defense to extramarital 
sexual conduct. Although Service member 
A is in-fact legally separated, as evidenced 
by a court order, he cannot assert the de-
fense because he is in a relationship with a 
Service member whose spouse is unable to 
get a legal separation because of the spouse’s 
state of residency. Service member A has 
no control over where Service member B’s 
spouse lives. Nevertheless, the command 
has the authority to punish Service member 
A for something that would not be a crime 
if Service member B’s spouse lived in one 
of the forty states that have legal separation 
proceedings.

A Proposed Remedy to 

Potentially Dire Consequences

Due to the unequal application of the de-
fense, Congress should amend the statute to 
also permit a notarized separation agree-
ment to suffice as an alternative to a legal 
separation in cases where a court order 
is not possible. A separation agreement 
demonstrates that the Service member and 
spouse have taken a substantial step past a 
mere intent to separate. Current regulations 
demonstrate that mere physical separation 
is sufficient to trigger a Service member’s 
financial support obligations to their 
spouse.14 Notably, a separation agreement is 
not even a prerequisite for spousal or child 
support.15 However, separation agreements 
require the signature of both parties, usually 
involve attorneys, and address significant 
terms such as child and spousal support. 

Separation agreements may be drafted and 
notarized at a local client legal services 
(CLS) office. Even if a Service member is 
not co-located with a CLS office, a geo-
graphically-separated attorney may still 
assist in advising and drafting the agree-
ment.16 Consequently, it is reasonable that 
something less than a court order can suffi-
ciently demonstrate that a Service member 
is separated from their spouse.

This amendment would rectify a 
disparity that now exists in the law. The 
potential ramifications of this disparity are 
vast. The maximum punishment for extra-
marital conduct is a dishonorable discharge, 
one-year confinement, and total forfeiture 
of pay.17 Generally, Service members are 
not prosecuted solely for extramarital sexual 
conduct.18 Rather, it is an offense some-
times added to the charge sheet to paint a 
broader picture of the accused’s misconduct, 
specifically in sexual assault cases.19 This has 
proven to be detrimental to an accused in a 
“close-call” sexual assault case where a panel 
acquits the accused of the sexual assault, but 
finds them guilty of the more easily provable 
extramarital conduct instead. The result is 
the panel’s attempt to somehow “split the 
baby” on these cases—cases where the mem-
bers acquit the accused of the sexual offense, 
but impose a harsh sentence because there 
were enough bad facts to lead the members 
to believe something happened in that room, 
even if they are not sure what.20

Even outside of the court-martial 
realm, nonjudicial and administrative pun-
ishments can still have dire consequences 
for a Service member. For example, pun-
ishment imposed under Article 15, UCMJ,21 
and permanently filed memorandums of 
reprimand can trigger mandatory separa-
tion initiation22 for an enlisted member or 
a Human Resources Command-mandated 
separation initiation for an officer.23 The 
potential consequences are far too severe 
for Congress to permit the preservation of 
an unreasonable, location-based defense. A 
court order should not be necessary for an 
affirmative defense to the crime of extra-
marital sexual conduct.

Conclusion

A notarized separation agreement should 
be sufficient to defend against the charge of 
extramarital sexual conduct. Congress in-
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tended to provide a defense for the offense;24 
however, the manner in which the defense 
is currently drafted does not equally apply 
across the formation. The need to ensure 
uniform application of the law and equal 
due process outweighs the benefit of crimi-
nalizing the behavior. It is only through an 
amendment to this article that both the pun-
ishment of, and defense against, extramarital 
sexual conduct can equally affect Service 
members worldwide. TAL

MAJ Awoniyi is the chief of military justice 

for the 25th Infantry Division at Schofield 

Barracks, Hawaii. 
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the armed forces or was of a nature to bring dis-
credit upon the armed forces.
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of written communication (for example, text 
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strate an intent to create a binding agreement. 
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Practice Notes
What All Judge Advocates Should Understand 

About the Presidential Pardon Power

By Major Allyson J. Montgomery

The presidential pardon power has recently received both 
praise1 and scrutiny2 in the news for its use in pardoning indi-

viduals accused and convicted of war crimes. One need only con-
duct a brief internet search to find dozens of articles about former 
Service members pardoned for their role in committing war crimes 
in Iraq and Afghanistan. An active duty, publicly-apolitical judge 
advocate (JA) may ponder the need to understand the President’s 
pardon power or the process by which Service members may re-
quest a presidential pardon. However, in light of the recent pardons 
issued to Service members, all JAs should understand how a pardon 

or request for pardon may impact their practice, regardless of their 
current duty assignment. Before discussing the need-to-know 
aspects of the pardon power, consider a few scenarios.

First, imagine you are a brigade judge advocate whose unit 
is court-martialing a Soldier accused of killing an unarmed civil-
ian in a combat zone. At trial, the court acquits the Soldier of the 
war crime, but finds him guilty of a lesser offense and sentences 
him to a reduction in rank. After the trial concludes, you receive a 
call from the convicted Soldier’s commander, who happens to be 
your boss. The commander, a senior member of the special forces 

(Credit: pixelrobot – stock.adobe.com)
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community, wants to begin administrative 
proceedings to remove the Soldier from the 
elite community, and is considering initiat-
ing administrative separation proceedings. 
You advise him on both processes and 
believe the matter to be resolved. Soon, you 
hear a news story about possible presiden-
tial intervention to grant the convicted Sol-
dier a pardon. You anticipate a subsequent 
call from your boss with questions about 
what happens next. If this scenario sounds 
familiar, it is similar to the one JAs faced 
during and after the court-martial of Chief 
Petty Officer Edward Gallagher.3

Next, in an alternate universe, imag-
ine you are serving as a branch chief at 
the Defense Appellate Division. In the 
process of assisting an appellate counsel 
on your team, you learn about their client 
who is working with a civilian co-counsel 
to request a post-conviction pardon. The 
client asked the military appellate counsel 
questions about how a pardon would affect 
his remaining sentence of confinement and 
a dishonorable discharge. Trusting your 
guidance, the appellate counsel has come 
to you with questions about how to advise 
their client. If this scenario sounds familiar, 
it could have come from either the former 
First Lieutenant Michael Behenna4 or for-
mer First Lieutenant Clint Lorance5 cases.

Similarly, chiefs of justice are not 
immune from questions related to pardons. 
The case of Major Matthew Golsteyn is 
an excellent example of how the issue of 
pardons may arise before trial, as Major 
Golsteyn was pending court-martial at the 
time then-President Donald Trump granted 
his pardon.6 The scenarios above show that 
the issue of presidential pardons could arise 
in myriad situations, regardless of duty 
position.

The Basis for the Presidential 

Pardon Power

Turning now to the origin of the modern 
pardon power, it is important to note that 
the pardon power found in the United 
States’ Constitution is derived from the 
English Prerogative (also known as the 
clemency power).7 The English Prerogative 
was a tool of clemency used by the Crown 
to reduce adjudged punishment.8 Article 2, 
Section 2 of the Constitution vests the Pres-
ident with the “[p]ower to grant Reprieves 

and Pardons for Offences against the United 
States, except in Cases of Impeachment.”9 
Because offenses against the United States 
include offenses under the Uniform Code of 
Military Justice, the President may pardon 
Service members for any violation of the 
code, including war crimes.10

The power of the President to pardon 
individuals of federal crimes is expansive: 
“The pardon power may be exercised at any 
time after the crime’s commission, either 
before legal proceedings, during their pen-
dency, or after conviction and judgment.”11 
In using the pardon power, the President 
can fully and unconditionally pardon the 
individual, which ends punishment (such 
as confinement) and removes some of 
the negative consequences of a criminal 
conviction (such as the prohibition on 
voting).12 The President may also exercise 
lesser clemency by postponing or reducing 
an individual’s punishment.13 Critics of the 
broad grant of authority have existed since 
the time of the Constitutional Conven-
tion.14 More recently, critics have argued 
that an exception to the pardon power 
should be enacted to prevent the President 
from pardoning war criminals.15

How the Presidential Pardon Power 

Intersects with Military Law

Whether serving as a command legal 
advisor, military justice manager, or defense 
counsel, there are several takeaways related 
to pardons that every JA should keep in 
their toolkit. First, JAs should be aware of 
the process by which Service members may 
request a pardon or sentence commutation. 
Second, military attorneys must recognize 
the effect of an approved pardon or com-
mutation and any collateral consequences 
that may impact the former Service mem-
ber. Finally, practitioners must understand 
whether and how pardoned misconduct 
can be used in criminal or administrative 
actions.

The process for a Service member 
convicted at a court-martial to request a 
presidential pardon or commutation of sen-
tence differs from the process for individ-
uals convicted by a federal court.16 Instead 
of submitting requests to the Department 
of Justice, Service members submit their 
requests to the military department respon-
sible for exercising court-martial jurisdic-

tion over them.17 For example, a Soldier 
would apply for a pardon to the Secretary of 
the Army through the Office of The Judge 
Advocate General Criminal Law Division.

Service members interested in submit-
ting a request for pardon, or JAs advising 
a client on the matter, should review the 
Department of Justice Office of the Pardon 
Attorney website.18 This site contains useful 
information about which materials Service 
members should include in the application 
for pardon or commutation, as well as the 
current points of contact for each military 
department. Though there is a difference in 
the procedure for submitting a request for a 
pardon, all individuals seeking presidential 
clemency must admit they are guilty of the 
criminal offense.19 Additionally, Service 
members must follow many of the same 
application requirements as non-Service 
members, such as completing the pardon 
application and submitting materials rele-
vant to the request.20

If a Service member successfully re-
ceives a full pardon or a sentence commu-
tation, the individual’s discharge will not 
be affected.21 Suppose a Service member is 
sentenced to a bad conduct or dishonor-
able discharge at trial or later receives an 
administrative discharge after the con-
viction. In that case, the pardon will not 
reinstate the Service member to active duty 
service or grant the individual an honorable 
discharge. The discharge will remain in 
effect unless the Service member petitions 
the relevant military department’s adminis-
trative review agency and the agency grants 
the request for discharge upgrade.22 For 
example, pardoned Soldiers would apply for 
a discharge upgrade to the Army Review 
Board Agency.23 Depending on the pardon 
or commutation’s timing, a pardoned Ser-
vice member may be ineligible to seek legal 
help in applying for a discharge upgrade 
from either the Trial Defense Service or the 
Legal Assistance Office.

Military justice practitioners and com-
mand legal advisors should note the pro-
visions in the Manual for Courts-Martial 
relevant to pardons. Rule for Courts-Mar-
tial (RCM) 907(b)(2)(D) bars the Govern-
ment from prosecuting Service members 
for pardoned misconduct.24 Additionally, 
RCM 1001(b)(3) prohibits the Government 
from offering pardoned misconduct during 
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the presentencing proceeding.25 Military 
Rule of Evidence (MRE) 609(c) prohibits 
the Government from using a pardoned 
summary court-martial conviction as evi-
dence to support a witness’s character for 
untruthfulness.26

The use of pardoned misconduct 
for administrative action is not as clear. 
Whether or not a command may take 
administrative action against a pardoned 
Service member—including initiation 
of separation for the pardoned miscon-
duct—requires the legal advisor to review 
their service-specific regulations relevant 
to administrative boards and separation 
procedures. For Army JAs, the definition 
of admissible evidence found in Army 
Regulation 15-6 does not prohibit the use 
of pardoned misconduct for administrative 
actions.27 However, many factors bear on 
the decision whether to recommend a com-
mander take administrative action against 
a pardoned Service member, including the 
type of action, period of enlistment, date of 
misconduct, and timing of pardon. Judge 
advocates should consider contacting their 
service-specific human resources command 
if confronting this situation.

Conclusion

Judge advocates advising their clients about 
pardons will not only face questions about 
the power, process, and effect of such 
presidential action. They will also face the 
prospect of significant media attention, 
requests for information from higher 
echelons, and questions from the Service 
member’s family. In high-profile cases, 
film producers or news outlets may even 
approach JAs for comment. For instance, 
in the lead-up to the pardon granted to 
former First Lieutenant Lorance, the Starz 
documentary, Leavenworth, featured his 
story.28 Additionally, information about for-
mer First Lieutenant Behenna, Chief Petty 
Officer Gallagher, and Major Golsteyn 
appeared on Fox News broadcasts.29 Media 
attention may not be limited to national 
outlets, as seen in articles by international 
human rights advocates about these recent 
pardons.30

Most JAs will never encounter a pres-
idential pardon in their careers. Still, if the 
issue arises, JAs should remember they are 
not alone when advising clients about the 

pardon power. Subject matter experts exist 
in each of the respective military depart-
ments, and JAs should seek their counsel. 
Because the possibility of a pardon carries 
with it the potential of substantial media 
attention, JAs should consult their public 
affairs office for guidance on best practices. 
If any question exists about whether a client 
is eligible for assistance in requesting a par-
don, the attorney concerned should speak 
with the Trial Defense Service or Legal As-
sistance Policy Division for guidance. TAL

MAJ Montgomery is the special victim 

prosecutor at 10th Mountain Division and Fort 

Drum at Fort Drum, New York.
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Major William Rothstein, 2d Infantry Brigade 
Combat Team, 25th Infantry Division, 
validates the OLK-E on the back of the brigade 
commander’s HMMWV on an international drop 
zone during a Joint Forcible Entry Operation. The 
2IBCT legal staff deployed in support of Garuda 
Shield in Indonesia. (Photo courtesy of MAJ 
William Rothstein)



Navy judge advocate Lieutenant Commander 
Eileen Joy takes a moment during her 
deployment to Camp Sabalu-Harrison, 
Afghanistan, in 2013 to take a photo of the flags 
that symbolized the United States partnership 
with the Government of the Islamic Republic of 
Afghanistan. (Photo courtesy of LCDR Eileen Joy)
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No. 1
Anecdotes from Afghanistan

JALS Personnel Reflect on 20 Years in Theater

 

Editor’s Note: The Army reached a watershed moment in withdrawing troops from Afghanistan in August 2021. This issue 
of The Army Lawyer features short anecdotes and images from Judge Advocate Legal Services personnel who deployed to 

Afghanistan in support of operations from 2001 to 2021. The Army Lawyer seeks to honor those who have served in theater and 
capture some of the lessons our Corps learned through their experiences. Their anecdotes appear in chronological order. 

Master Sergeant (U.S. Army, Retired) Jerome Klein

Location: Karshi-Khanabad Air Base, 

Uzbekistan, October 2001–April 2002

Before our deployment at the start of Operation ENDURING 
FREEDOM, there was some discussion in 5th Special Forces Group 
(Airborne) about how many legal team members would be taken 
with the Group headquarters. At first it was only supposed to be the 
group judge advocate (JA). After some further discussion where it 
was pointed out that, at some point, the JA must sleep, it was de-
cided it might be prudent to also deploy the group senior paralegal. 
We quickly provided input for augmentation of the legal team on 
the joint manning document (JMD), asking for an Air Force JA and 
paralegal to round out what we were sure would be a joint operation 
of special forces teams on the ground utilizing air power. 

After establishing Joint Special Operations Task Force North–
Task Force DAGGER, the legal team was working what amounted 
to 20-hour days. The noncommissioned officer slept on a tough 
box in the joint operations center so the JA could get some sleep 
away from the activity. One particular morning in late October 
2001, we had just been informed by the J-1 that our requested 

augmentation was cut from the JMD. We asked for it to be put 
back on the JMD. We knew it was vital to get more legal team 
members, especially in light of what happened that morning: The 
group judge advocate, then-Captain Dean Whitford, was emailing 
his wife to send items, when he asked the paralegal noncommis-
sioned officer, then-SSG J.D. Klein, a question that demonstrated 
the somewhat tired nature of the legal team.

“Hey J.D., I am emailing Brenda and asking for some stuff. 
How do you spell cappuccino? Is it c-a-p-p-u-c-c-i-n-o, or c-a-p-
u-c-c-i-n-o?” 

To which the following reply showed the tired, but upbeat 
nature of the legal team:

“Ready, sir?  C-O-F-F-E-E”
After a short pause and a look of confusion from CPT Whit-

ford, he said, 
“That’s not how you spell cappuccino.” 
“Coffee, sir. It’s all coffee.” TAL

MSG (Retired) Klein is a supervisory paralegal for the U.S. Army Claims 

Service Center for Personnel Claims Support at Fort Knox Kentucky.
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Colonel Marie Anderson 

& Colonel Kasia Stich

Location: Bagram and Kandahar Airfields, 

Afghanistan, July 2003–June 2004

Deployed Justice

Leadership Matters

In 2003, then-Lieutenant Colonel (LTC) 
Charles “Chuck” Pede was the staff judge 
advocate (SJA) for 10th Mountain Division 
(Light Infantry), and both he and the division 
were on their second deployment to Afghan-
istan. Two years into the war, improvements 
at Bagram and Kandahar Airfields gave the 
feeling of almost steady state operations. 
Deployments were extended well past six 
months, chow was served three times a 
day and the post exchanges were generally 
stocked with the basics. Soldiers certainly ap-
peared more familiar with combat operations 
than during the initial invasion period. This 
feeling of settling into some sort of a routine 
likely contributed to Soldiers’ individual 
opportunities to engage in misconduct and 
for commanders to look to options on how to 
ensure good order and discipline. 

Enter LTC Pede. In hindsight, perhaps 
it is not surprising that LTC Pede had the 
distinct and expressed vision to provide 
commanders with the full range of options 
available under the Uniform Code of Mil-
itary Justice (UCMJ), including special and 
general courts-martial while down-range. 
He was a firm believer in executing justice 
forward and he found a willing ally in 
then-Brigadier General Lloyd Austin, Com-
mander, Combined Joint Task Force-180. 
Lieutenant Colonel Pede fully articulated 
his intent to his legal team: we would try 
cases forward whenever possible. For tacti-
cal, operational, and strategic reasons, this 
was the right answer. 

It wasn’t long before a 1st Brigade, 10th 
Mountain Division Soldier was accused 
of stealing an Afghan family’s life savings 
while conducting a cordon and search of 
their home. This crime was not only egre-
gious, but it had a true impact on the unit’s 
mission. It was clear that justice would be 
best served in country, where the victims, 
witnesses, and accused all resided. This first 
court-martial demanded a team effort. 

The SJA rearticulated the vision: use the 
UCMJ as intended and try crimes forward 
to best support commanders in the field. 

We are the only legal regime that offers the 
degree of portability and due process for a 
reason, and we should exercise our mission 
to ensure justice. In true mission command 
style, he turned the execution over to the 
seven judge advocates, one legal adminis-
trator, and six paralegals deployed with the 
Division at Bagram Airfield and 1st Brigade 
Legal Team at Kandahar Airfield. 

The trial team, most of whom were 
on their first deployment, had some doubts 
about our abilities to coordinate investiga-
tive efforts with the Criminal Investigation 
Division, generate necessary referral docu-
ments, build a courtroom, deploy a military 
judge to Kandahar, try the court-martial, 
and complete all post-trial matters. Lieu-
tenant Colonel Pede never doubted us. 
On the contrary, as only a leader can, he 
encouraged us, reminded us of the “why,” 
and trusted our abilities. Creative paralegals 
found a way to build a courtroom from the 
abandoned Kandahar International Airport. 
It was complete with folding counsel tables 
and bench and a properly-placed American 
flag. The team cleaned the dusty “court-
room” until it sparkled, checked weapons at 
the door, and guarded the building over-
night from wild dogs who had found shelter 
there. There was a true understanding of 
the tactical, operational, and strategic im-
portance of the mission from all involved.

While a first of its kind in Afghani-
stan, deployed justice was a well-worn path 
blazed by previous judge advocates in other 
conflicts, and we all rose to the occasion. 
However, true leadership—the vision, trust 
in subordinates, and certainty of how our 
system best supports commanders in the 
field—ensured the reality of deployed justice. 

Since the Taliban’s return to Kabul 
on 15 August 2021, many are reflecting on 
experiences from their respective service 
in Afghanistan. For the authors, we believe 
the images coming from Afghanistan as U.S. 
forces departed reinforces the tenets of this 
article. First, the UCMJ reflects deep na-
tional commitment to due process, military 
accountability, and the rule of law. Military 
justice is an invaluable tool commanders use 
to ensure good order and discipline as we 
send Soldiers all over the world to protect 
the lives and interests of Americans. 

Second, we must be able to practice our 
craft in even the most austere environments. 

Even within a degraded war-time envi-
ronment, swift justice with due process is a 
must to maintain good order and discipline 
of our force. Judge advocates must train, 
prepare, and deploy to austere locations 
to enable commanders’ use of this tool 
everywhere while demonstrating the United 
States’ commitment to the rule of law to 
host nation personnel, partners, and allies.

Finally, leadership matters. As the 
Army moves forward, now with reflections 
on lessons learned from those opportunities 
on which we capitalized and those challeng-
es we failed to overcome in the past two 
decades, Soldiers will look to leaders for 
guidance and answers. Those leaders must 
lead, especially during the coming times of 
immense transition. Their leadership will 
be the force ensuring our Army continues 
to be a premier fighting force capable of 
defending the homeland. TAL

COL Anderson is the Legal Counsel for U.S. 

Africa Command at Kelley Barracks, Stuttgart, 

Germany.

COL Stich is the Staff Judge Advocate for U.S. 

Army Special Operations Command at Fort 

Bragg, North Carolina.

U.S. Army Courtroom, Kandahar Airfield, Kandahar, 
Afghanistan, in 2003/2004. Paralegals from 
1/10 MTN DIV, located, cleaned, and created the 
“courtroom” in the passenger terminal of the 
Kandahar International Airport. They defended the 
courtroom from feral dogs the night before trial 
and tried to improve acoustics by fixing blown-out 
windows with duct tape and clear trash bags. The 
trial counsel of record are thankful to their 
dedication. Pictured left to right: SGT Nick Taylor, 
paralegal NCOIC, 1/10 MTN DIV (LI); CPT Kasia (Krul) 
Stich, trial counsel, 1/10 MTN DIV (LI); CPT Marie 
Anderson, chief, operational law, 10th MTN DIV (LI); 
CPT Joseph Orenstein, defense counsel. Seated: LTC 
Stephen Henley, military judge. Not pictured: SPC 
Diego Echeverri, paralegal. (Photo courtesy of COL 
Anderson & COL Stich)
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Colonel Christopher E. Martin

Location: Kabul, Afghanistan, 2004–2006

Afghan Military Justice

Real Impact in Real Time

From early-2004 to late-2006, the Defense 
Institute of International Legal Studies 
(DIILS) helped lead fifteen legal training 
missions in Afghanistan and twice orga-
nized planning visits to the United States 
for senior Afghan leaders in an effort to 
help the Afghan National Army (ANA) re-
build its tattered Soviet-era military justice 
system. The Office of Military Coopera-
tion–Afghanistan, DIILS, judge advocates 
from every U.S. military branch, and British 
and Dutch coalition partners supported 
ANA and Ministry of Defense leaders in an 
Afghan-led revision of the military justice 
criminal code, procedural rules, and court 
system. Some of these efforts are described 
in Nation-Building in Afghanistan: Lessons 
Identified in Military Justice Reform by Major 
Sean M. Watts and Captain Christopher E. 
Martin, The Army Lawyer, May 2006, at 1. 
Eventually, new court facilities were estab-
lished in each of the five then-existing ANA 
Corps. In June 2006, less than two-and-
one-half years after reform efforts began, 
the ANA successfully and independently 
conducted its first court-martial in the 
post-Taliban era. The accused, an ANA of-
ficer, admitted to the charged offense of an 
eight-month absence without leave, but of-
fered extenuation evidence that he had left 
to care for his sick mother, who later died. 
The accused was sentenced to one year of 
confinement, suspended for three years.

Although recent Afghan developments 
may be hard to accept, it is worth remem-

bering that nothing can take away from the 
fact that our partnership efforts had a real 
impact on real people in real time. TAL

COL Martin is a military judge in the U.S. 

Army Trial Judiciary, 4th Circuit.

Sergeant First Class 

Timothy J. Beckwith

Location: Bagram Airfield, Tactical Base 

Gamberi, and Resolute Headquarters–Kabul, 

Afghanistan, 2005–2006 and 2015–2016

From Asadabad (ABAD) to Jalalabad 
(JBAD), Masir Sharif to Herat and Ba-
gram; from “private first class-in-charge” of 
Trial Defense Service to noncommissioned 
officer-in-charge of Train, Advise, Assist, 
Command–East (TAAC–E); from Article 
6 visits with The Judge Advocate General 
Major General Thomas Romig and Regi-
mental Command Sergeant Major Michael 
Glaze to Major General Thomas Ayres and 
Regimental Command Sergeant Major 
Joseph “Pat” Lister; from TV-show Friends 
and Jay-Z’s Diamonds to Big Bang Theory 
and Flight of the Conchords’s Business 

Time. From my first tour from 2005 to 2006 
to the ten-year anniversary tour in 2015 to 
2016, one statement I made to Command 
Sergeant Major Lister sums up my whole 
Afghanistan experience: it is amazing to me 
how much has changed, and yet how little 
has changed.  

To this day, some of my closest 
friends were made in Afghanistan. They 
shared some of my deepest losses. During 
my time in Afghanistan I was the most 
excited, overwhelmed, and challenged that 
I have been in my entire life. I learned my 
strengths and limitations and the value of 
honor, trust, and teamwork that those who 
haven’t deployed will never know. I don’t 
get scared, but I was “startled” quite a few 
times, and I am a better person for each of 
those experiences. TAL

SFC Beckwith is the senior paralegal 

noncommissioned officer and observer, 

controller/trainer for the 5th
 

Armored Brigade 

at Fort Bliss, Texas.

Colonel (Retired, U.S. 

Army) Thomas Umberg

Location: Camp Eggers, Afghanistan, 

August 2009–June 2010

Eleven years ago, I was the first Chief 
of Anti-Corruption at NATO Training 
Mission–Afghanistan/Combined Security 
Transition Command–Afghanistan with 
responsibility for addressing corruption in 
the Afghan Army and Afghan National Po-
lice. One afternoon, I met with an Afghan 
Army general to discuss the massive loss of 
coalition fuel and how we might collective-
ly stop what appeared to be theft by our 
Afghan partners. This particular general 
fought with the Ahmad Massoud-led 
Northern Alliance before we arrived in 

An officer in the Afghan National Army 201st Corps, 
flanked by his defense counsel, stands trial in the 
first post-Taliban court-martial, June 2006 (Photo 
courtesy of COL Martin)

Members of 44th Signal Battalion, Mannheim, 
Germany, escort General Limbu from Nepal who 
was observing the U.S. humanitarian mission 
activities in local villages and schools in Parwan 
Province. Pictured left to right: unknown, SPC 
Elizabeth Navarro, SPC Tim Beckwith, General 
Limbu from Nepal, SPC Coty McCartney, SPC Adam 
Richardson, CPL Sergey Batyrshin. (Photo courtesy 
of SFC Beckwith)

Members of the Train Advise Assist–East legal 
team pose for a group photo at Tactical Base 
Gamberi, Afghanistan. Pictured left to right: CPT 
John McGuire, MAJ Sandra Brannom, then-MAJ 
Brian Lohnes, then-SSG Tim Beckwith. (Photo 
courtesy of SFC Beckwith)
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2001. As a patriarch of a large family he 
explained the following to me: 

I am responsible for a family which 
includes my wife, children, parents, 
siblings, nieces, nephews, and oth-
ers—maybe 100 in all. They are my 
first responsibility. We have seen other 
powers come and go and leave chaos. 
When the Americans leave, as I know 
they will, I will have to protect my fam-
ily. We may have to flee to survive. So 
“some” who can—take what they can—
for the day when the Americans leave. 
When that day happens —you will un-
derstand. TAL 

COL (Retired) Umberg was the Chief of 

Anti-Corruption for NATO Training Mission–

Afghanistan/Combined Security Transition 

Command–Afghanistan at Camp Eggers, 

Afghanistan. He retired after 33 years of active 

and reserve duty as a judge advocate.

Colonel Marie Anderson & 

Lieutenant Colonel Joey Comley

Location: Kandahar Airfield, Kandahar, 

Afghanistan, August 2010–June 2011 

Losing an Argument Teaches Key Lessons 

in Combined Operations—Shukran

In 2010, then-Captain (CPT) Joey Com-
ley was the chief of operational law for 
10th Mountain Division (Light Infantry) 
and Combined Joint Task Force Regional 
Command South deployed to Kanda-
har, Afghanistan, as part of the Resolute 
Support (RS) mission. Under our North 
Atlantic Treaty Organization (NATO) 
mission for RS, the Division reported to 
the International Security Assistance Force 
(ISAF) Intermediate Joint Command (IJC). 
As such, CPT Comley and I frequently 
coordinated with NATO Legal Advisors 
(LEGADs) within the ISAF IJC office of 
the staff judge advocate (OSJA). The bulk 
of this coordination was related to target 
asset allocation and target validation issues. 
These regular exchanges amongst LEGADs, 
calling for international legal application 
and debate of Commander ISAF (COMIS-
AF) policy parameters, were some of the 

most operationally-significant and pro-
fessionally-rewarding experiences of our 
deployment. They substantially expanded 
the aperture of considerations used in 
the application of force by even the most 
battle-hardened of commanders including 
then-Brigadier General Jeffrey L. Bannister, 
Deputy Commander for Operations, who 
often told others that, “The answer was ‘no’ 
because the lawyer said so, but that’s okay 
‘cause he’s forcing us to separate the fly shit 
from the pepper.”     

In advance of one particular target 
validation discussion, Joey came to me 
and asked for my assistance. The target 
was important to BG Bannister, and Joey’s 
initial discussions with ISAF IJC LEGADs 
suggested it would be difficult to gain their 
concurrence for this target. I reviewed the 
target packet and discussed the legal issues 
with Joey. Without getting into classified 
discussion, it is safe to say that this dis-
agreement amongst practitioners centered 
largely on a weighing of two factors: 1) 
temporal considerations informing the 
“for such time as” element of direct part in 
hostilities from Article 51(3) of Additional 
Protocol 1 vice 2) the combat function and 
consequence of the hostile activities that the 
same individual was known to have directly 
participated in. Feeling confident, I placed a 
call to Joey’s counterpart who was a lawyer 
from the Australian Defence Forces (ADF). 
After a lively discussion about the finer 
points of what it means to take a direct part 
in hostilities, I confirmed that my rank was 
not a substitute for Joey’s knowledge of law, 
policy, and regulation. We had to tell BG 
Bannister that we either needed additional 
intelligence or a different target. Although 
I was embarrassed by my lack of effective 
advocacy, this engagement provided an 
invaluable lesson about what it means to 
serve in a Combined Joint Task Force.  

Joey and I were trained to view the 
law of war through the lens of a U.S. legal 
education and U.S. policy interpretation 
of what it means to take a direct part in 
hostilities. Although the ISAF IJC com-
mander wore a uniform emblazoned with a 
U.S. flag and a U.S. Army patch, he served 
in a NATO billet. He received legal advice 
from lawyers of various troop-contributing 
nations. Their legal advice was informed by 
their training and understanding of interna-

tional law. Interpretive differences between 
the United States and other nations may 
be slight, but in cases like this, they could 
result in different outcomes for target 
validation. To be more effective advocates 
for our command, Joey and I would have to 
study different interpretations of interna-
tional law.  

The United States was not alone in 
deploying forces to Afghanistan. For twenty 
years, the U.S. military was joined by ser-
vice members from various troop-contrib-
uting nations, many of whom also deployed 
LEGADs. In some cases, these LEGADs 
advised their own nation’s forces. In other 
cases, they were part of the joint manning 
documents advising NATO commanders 
from the United States and other nations. 
Many of us who served in Afghanistan were 
fortunate to work side by side with these 
extremely talented foreign LEGADs. Joey 
and I, and the other members of the 10th 
Mountain Division (Light Infantry) OSJA, 
want to express our most-sincere and 
deepest gratitude to those foreign LEGADs. 
You made us better. With professional-
ism, humor, and extreme competency, you 
taught us lessons on law, operations, and 
what it means to be a command legal advi-
sor. We are grateful in general to all those 
LEGADs and specifically to the Australian 
Defence Force attorney who schooled Joey 
and me on the limits of taking a direct part 
in hostilities.  

In the words of our Afghan partners, 
“Shukran”—Thanks! TAL 

Authors’ notes: Major General Jeffrey Ban-

nister, who later went on to command the 10th 

Mountain Division (Light Infantry) and Fort 

Drum, passed away while still on active duty. 

As written in his obituary, he was a legendary 

Soldier. He also never failed to make time to lis-

ten to legal advice and mentor judge advocates 

to make us better command legal advisors.

For LTC Comley and the Operations Sec-

tion, Major General Bannister often used a one-

of-a-kind north Georgia way of telling someone 

to take a more detail-oriented approach. He 

is referenced herein with the utmost respect 

and remains LTC Comley’s most reliable and 

seasoned general when it came to appropriately 

accounting for risk to mission and risk to force.
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COL Anderson is Legal Counsel for U.S. Africa 

Command at Kelley Barracks, Stuttgart, 

Germany.

LTC Comley is the chief of military justice for 

V Corps at Fort Knox, Kentucky.

Captain Noah D. Johnson

Location: Delaram, Afghanistan, 

January 2011–July 2011

Hot. Sandy. Dangerous. Exhilarating. Bor-
ing. The death of my idealism. My proud-
est moment of service. All of these things 
describe my time in Afghanistan.

I spent the majority of 2011 embedded 
with the 2d Brigade of the 215th Corps of 
the Afghan National Army in Helmand 
Province, Afghanistan. Back then, I was a 
first lieutenant in the U.S. Marines, and I was 
laughably asked to fill a medical advisor slot 
on a manning document when I had neither 
medical experience nor advising experience. 
However, as Marines are known for, I was 
happy to adapt and overcome. My state 
school business degree would have to suffice.

My time in country was spent living 
and working with my Afghan counter-
parts, many of whom had been fighting a 
war—on-and-off-again—for the better part 
of twenty years: first against the Russians, 
occasionally against each other, and now 
against the Taliban. Many were good-spir-
ited, but most were disinterested, and knew 
that my vigor to improve the Afghan Army, 
and therefore, Afghanistan, would not 
outlast their perpetual war.

It turns out, they were right.
When I spoke with Afghan civilians 

when I was on a foot patrol, they quickly 
ended my idealism: these particular indi-
viduals had no interest in democracy, the 
rule of law, or my Western values. They 
simply yearned for security, an end to their 
suffering, and, understandably, a better life 
for their children than they had. I fear my 
time in Afghanistan brought them none of 
these things.

My tour of duty saw improvised 
explosive device strikes, I was shot at, I was 
denied sleep for days, and I chain-smoked 
Marlboro cigarettes bought for $20 a carton 

off the local economy. I had the time of my 
life. I was honored to have served with my 
fellow Marines. TAL

CPT Johnson is the military justice advisor for 

the Arctic Support Command (Provisional), 

United States Army Alaska, at Fort 

Wainwright, Alaska.

Lieutenant Colonel Nagesh Chelluri

Location: Kabul, Afghanistan, 

July 2011–June 2012

I deployed to Afghanistan on the 10th 
anniversary of 9/11. It was my follow-on 
assignment from the Graduate Course at 
The Judge Advocate General’s Legal Center 
and School, and I was excited to go. I spent 
my pre-deployment trying to learn Dari 
and continued to do so throughout my tour 
in Afghanistan. Being South Asian, I feel a 
certain historical kinship with the people of 
Afghanistan. The Indian Mauryan Empire 
filled the void in Afghanistan after Alexan-
der the Great and the first Mughal emperor 
of India, Babur, came to India from his cap-
ital in Kabul in 1526 to begin a dynasty that 

lasted until 1857. I was assigned to NATO 
Training Mission–Afghanistan (NTM–A) 
and stationed at Camp Alamo, a small post 
within the Kabul Military Training Center. 
It was a multinational post, and forming 
friendships with our coalition partners was 
a rewarding experience. My team’s mission 
was to help stand up the Afghan National 
Army (ANA) Legal School. The motto of 
NTM–A was “Shona-ba-Shona” or “Shoul-
der to Shoulder” in Dari, and we trained in 
that spirit with our ANA counterparts. 

When I arrived, the ANA instructors 
taught the courses; we were there to mentor 

A team effort between mentors and faculty 
resulted in an Afghan National Army “Manual for 
Courts-Martial.” (Photo courtesy of LTC Chelluri)

Colonel Muhibullah Zaheer, Afghan National Army (ANA) Legal School Deputy Commander for Educational 
Affairs, makes opening remarks to ANA legal advisors from around Afghanistan at the first Brigade Legal 
Advisor Course. (Photo courtesy of LTC Chelluri)
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and advise. I was the advisor to Colonel 
Muhibullah Zaheer, the school’s Deputy 
Commander for Educational Affairs. One of 
his duties was to devise the course sched-
ule for the school commander. As the only 
judge advocate on the team with experience 
in a brigade, I worked with Colonel Zaheer 
to develop the first Brigade Legal Office 
Course, which was among my most reward-
ing achievements during the deployment. At 
the end of my deployment, our legal school 
advisor team disbanded, and our Canadian 
judge advocate remained to close out. He 
informed us shortly after our return that the 
ANA legal school was the first ANA branch 
school to be characterized as “independent” 
of NTM–A. In view of this development, 
we had helped all our interpreters with their 
Special Immigrant Visa packets before we 
redeployed. I’m happy to say all five inter-
preters were out of the country by 2015. 
Despite everything that happened last year, 
I feel we successfully did our small part to 
advance the rule of law. TAL

LTC Chelluri is the deputy staff judge advocate 

for U.S. Army Installation Management 

Command at Joint Base San Antonio–Fort Sam 

Houston, Texas.

Mr. Peter Merkl

Location: Bagram Airfield, Afghanistan, 

August 2012–February 2013

I was still half asleep when the first rocket 
hit just before dawn. It sounded far off, but 
what did I know? It was my first.

It may have been my first, but I had no 
doubt what it was. Things bang and boom 
on a military base in Afghanistan all day 
and night, but there was an unmistakable, 
percussive finality to it that shook awake 
some primitive, previously dormant part of 
my brain. As a new federal civilian employ-
ee and 53-year-old, loyal citizen of Recliner 
Nation USA, I simply couldn’t get my mind 
around this disturbing fact: people were 
shooting powerful explosives in my direc-
tion, and they’d rejoice if they managed to 
kill me. 

The next one, maybe twenty seconds 
later, hit closer. Wide-awake now, I real-
ized that the base warning system had been 

blaring out an alert to take cover and put on 
our bullet-proof vests and helmets. I pulled 
the covers over my head. 

The third one was nearer still. I was 
surprised by how powerful the explosions 
were. Based on my experience with July 4th 
bottle rockets, I’d assumed that all rockets 
were mostly propellant. But these things 
sounded more like big bombs.

The fourth and fifth marched even 
closer. I remembered that at lunch the day 
before, a tired veteran of three deployments 
told me, “You’re OK unless you hear one 
whistle. If you hear that, it’s close.”

And then I heard a whistling sound. 
“No freakin’”—I shot under my bed 

faster than when I was six and saw some-
thing ‘move’ in my closet— “way!” The huge 
explosion shook my quarters so violently 
that I thought it was going to collapse. When 
the all-clear finally sounded, I asked myself 
yet again, “What the heck am I doing here?” 

I’d only been a federal employee for 
a few months when I got the recruitment 
email. I’d been planted in Corpus Christi, 
Texas, for twenty-five years, and out of no-
where I was being asked to volunteer for six 
months in Afghanistan. But then I thought, 
if Uncle Sam put up the “Bat Signal,” and I 
was the best he could do, then count me in, 
never thinking for a second I’d actually get 
picked.

So, why send civilians into a warzone? 
Years ago, the military decided that Soldiers 
would do the fighting, and civilians would 
serve in support roles. We cook, clean, and 
clerk for the troops.

The hours are brutal: 12/7/365. 
Basically, if you’re awake, you’re at work; 
if you’re asleep, you’re not. The days pass 
in a blur of similarity. You go to the same 
place, do the same thing, and see the same 
people: like the movie Groundhog Day. We 
don’t check our watches to see what time 
it is; we check them to see what day of the 
week it is.

What does Afghanistan look like? 
Picture the lunar surface, but all the moon 
dust is blowing around. The whole country 
makes me edgy. I don’t trust the air because 
you can see it; I don’t trust the mountains 
because they frequently disappear in the 
dusty air; I don’t trust the birds because they 
skitter around as guiltily as informants; and, 

at a time when I never needed a beer more 
in my life, the place is dry.

But it’s all worth it to serve our troops. 
For an older guy to be treated with such 
courtesy and respect by young Americans is 
unusual. Their goodness breaks your heart. 
Make no mistake, they’re lethal. They carry 
their loaded automatic weapons everywhere 
they go on base, to the point that I con-
stantly feel underdressed without an M-16. 
And they’re brave enough to volunteer to 
go outside the wire and fight a war against 
an army of people willing to perform sui-
cidal acts to advance their mission. 

But they’re also just kids. At Thanks-
giving dinner, they argued happily about 
the Cowboys and Redskins while eating 
facsimiles of turkey and all the trimmings. 
But you could see it in their suddenly stony 
expressions as each was overwhelmed by 
memories of home. And then to see their 
buddies jolly them out of their sad reveries . . . 
it was beautiful.

This is an impressive group of young 
people. They’re hardened by more than a 
decade of war, strengthened by their disci-
pline and sacrifice, and painfully aware of 
the real price of foreign policy. From what 
I’ve seen, we could be looking at a truly 
transformative generation. They deserve 
a warm welcome and our lasting gratitude 
and respect when they finally come march-
ing home. TAL

Mr. Merkl wrote this piece in 2013 after 

returning from a six-month deployment to 

Afghanistan. It was previously published in 

the Caller Times on 2 March 2013. It has been 

revised and reprinted with the permission of 

the Caller Times. He retired as an attorney-

advisor from the Corpus Christi Army Depot in 

November 2021. 

Major Ravi T. Kambhampaty

Location: RC-East, North of Kabul (Laghman, 

Kunar, and Nangarhar Provinces), 

Afghanistan, July 2013–March 2014

I deployed to then-Forward Operating Base 
(FOB) Fenty located in Nangarhar province, 
Afghanistan. At the time, I was a mobilized 
Army Reservist (and a brand new captain), 
who was attached to 4th Brigade Combat 
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Team, 10th Mountain Division (Light 
Infantry). The brigade was transformed into 
a Security Force Assistance Brigade (SFAB) 
and was assigned a Train, Advise and Assist 
mission in support of the 201st Corps of 
the Afghan National Army. We were also 
assigned collaborative work across various 
lines of effort in the provinces assigned to its 
area of responsibility (AOR).

I was privileged to work on the rule of 
law mission. I coordinated with the key in-
ter-agency and international partners who 
were in the AOR to ensure that rule of law 
missions were not conducted in a vacuum 
or wholly contingent on U.S. resourcing. 
These efforts had to be nested with the 
higher headquarter priorities. The accom-
panying photograph depicts a monthly 
inter-agency/international coordination 
meeting that I organized on the FOB to 
discuss and address various issues relevant 
to the rule of law effort and its impacts on 
the Governance Line of Development effort 
that was a priority at the operational and 
strategic level.

In addition to personnel from the 
brigade, the meeting involved Department 
of State, U.S. Agency for International 
Development (USAID), law enforcement 
professional contractors, Afghan non-gov-
ernmental organizations that had been vet-
ted and funded by USAID, and on occasion, 
the United Nations Mission for Afghanistan 
(UNAMA) personnel. The purposes of the 
meeting were to create a common sight 
picture amongst the various participants 
and to enhance cross-functional situational 
awareness, and to focus our collective work 
on projects that were rooted in the realities 
of Afghanistan and were believed to be sus-
tainable without permanent U.S. support.

While the current situation in Afghan-
istan is tragic, and it is hard to conjure any 
meaningful lesson learned, I do believe that 
effective engagement with the inter-agency 
early on is critical when tasked with rule 
of law and similar missions. These engage-
ments need to be appropriately vetted with 
the military chain of command and coor-
dinated to ensure that there are no over-
reaches in authority or binding of positions 
of military commanders. These efforts also 
need to account for local realities and proj-
ects that cannot be sustained without the 

globally-unique stature of the U.S. military 
need to be reconsidered.

Ultimately, my time in Afghanistan 
was of deep significance to me personally 
as someone who was born in South Asia 
(Andhra Pradesh, India). I will be forev-
er grateful to have worked with fantastic 
colleagues: the active duty brigade judge 
advocate and team who took me (an Army 
Reservist less than a year out of the Basic 
Course on my first deployment) on, men-
tored me, and gave me an understanding 
of effective staff operations at the brigade 
level; the great colleagues from across the 
U.S. Government and, most profoundly, 
the Afghans themselves. TAL

MAJ Kambhampaty is an individual 

mobilization augmentee assigned to the 

National Security Law Section of Third 

Army/U.S. Army Central’s Office of the Staff 

Judge Advocate at Shaw Air Force Base, South 

Carolina. In his civilian capacity, he is an 

attorney with the U.S. Department of Justice in 

the National Security Division.

Captain Aaron Pool

Location: Kandahar City, Afghanistan, 2014

In 2014, my platoon was the last infantry 
platoon stationed at Forward Operating 
Base (FOB) Walton in Kandahar City. We 
were partnered with eight of the ten police 
substations covering the city and would 
regularly try to help train, work with, and 
provide support to the commanders. I nev-
er could tell ahead of time which materials 
we brought to the area would be used to 
improve their area, or would ultimately be 
sold for personal profit instead.

In 2014, we were heavily focused on 
retrograde operations which meant closing 
most of the smaller FOBs and bringing 
supplies and material back to Kandahar Air-
field. We were giving away, shipping home, 
or destroying a lot of extra equipment and 
material. Forward Operating Base Walton 
had a large plywood scrap pile that I made 
available to one of the police substation 
(PSS) commanders to take some for his 
district. I believed he was going to use it 
to maintain some of his guard shacks since 
many of them were built from plywood. 

After he loaded his truck, he expressed 
frustration with me that it was not as much 
as he had hoped for, and he would not make 
much money when he sold it. That was the 
last time we gave him supplies.

Another encounter had a very dif-
ferent outcome. A PSS commander asked 
me for some hesco boxes. Hescos are large 
rectangular chain link fence boxes with 
cardboard inserts that can be filled with dirt 
to build walls or provide protection from 
enemy fire at outposts or FOBs. We had an 
extra CONEX full, so he brought a truck 
and I gave him as many as it could hold. I’ll 
never forget the look on the truck driver’s 
face when his entire truck sagged from the 
forklift dropping the hescos into the bed. 
The next time I conducted a key leader 
engagement with the PSS commander, he 
invited me into a new hut in the courtyard 
of his station. Three sides of the hut were 
the chain link fence portions of the hescos 
I had given him. They had removed the 
cardboard, woven grass through the links, 
and rigged up a water pipe to drip water 
down one side. With the slightest breeze, 
the entire hut resembled one large swamp 
cooler. After twenty minutes in the hut, I 
was shivering, and this was in the middle of 
the summer in Kandahar City.

Much of the support and resources we 
provided the Afghans during my time there 
seemed like it was not sustainable without 
our direct participation. However, that 
outdoor swamp cooler was something the 
Afghans took initiative to create themselves 
by repurposing materials we provided. The 
result was something the Afghans could 
take pride in and hopefully continue to use 
long after we left. TAL

CPT Pool is the brigade judge advocate for 1st 

Combat Aviation Brigade, 1st Infantry Division, 

at Fort Riley, Kansas.

Captain Nandor Kiss

Location: Headquarters, Resolute Support, 

Kabul, Afghanistan, May–August 2017

In May 2017, I deployed to Kabul, Afghan-
istan, to serve as part of the Combined 
Security Transition Command–Afghan-
istan’s Essential Function 3–Rule of Law 
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(CSTC–A EF3). While in that role, I was 
given the incredible opportunity to work 
alongside a team of North Atlantic Trea-
ty Organization and Afghan partners to 
restructure the Afghan National Army’s 
personnel laws. In order to combat corrup-
tion and inefficiency, we drafted extensive 
legislative changes and presented them to 
the Afghan government for implementa-
tion. President Ghani was so impressed 
with the work that he invited the team 
and me to the presidential palace in Kabul 
where we presented the plan to members 
of his cabinet. One of the best things about 
working in a deployed environment was the 
leadership’s willingness to place relatively 
junior personnel into positions to effect real 
change. I am eternally grateful for leaders 
like Brigadier General Clayton Moushon 
(U.S. Air Force) and Colonel John Siemi-
etkowski, Director and Deputy Director of 
EF-3, for trusting and empowering me and 
the rest of our team. TAL

CPT Kiss is an appellate counsel for the U.S. 

Army Defense Appellate Division at Fort 

Belvoir, Virginia.

Captain Thomas P. Edmonds

Location: Resolute Support Headquarters 

& Hamid Karzai International Airport, 

Kabul, Afghanistan, 2017–2018

Rule Makers and Law Breakers

Developing the Rule of Law in Afghanistan

In 2017, I deployed to Kabul, Afghanistan. 
I had the honor of serving with Essential 
Function 3 (EF3) Rule of Law, Combined 
Security Transition Command Afghanistan, 
U.S. Forces–Afghanistan. Its mission was 
to counter corruption and strengthen the 
trust between the Afghan people and their 
officials by developing an honest judicial 
system and punishing violators of the law 
in an equitable manner. Our responsibilities 
included developing laws with the Afghan 
government, confront human rights vio-
lations, reduce incidents of torture, battle 
the use of child soldiers, and eliminate the 
acceptance of bacha bazi—“dancing boy.” 

By late 2017, with the help of the 
United Nations staff, the Afghan govern-
ment prohibited the practice of bacha bazi, 
writing it into the Afghan criminal code. 
The rule of law got a win, but our mis-
sion was not over. Little did we know, the 

mission just got tougher because now we 
had to enforce the law. Enforcing the new 
criminal code meant arresting violators, 
protecting witnesses, earning trust from 
victims to testify, and developing a trans-
parent judicial system to give a fair verdict. 
I worked tirelessly with some of the best 
people in my career, a team comprised of 
Afghan lawyers, soldiers, policemen and 
women, North Atlantic Treaty Organiza-
tion (NATO) officials, contractors, and U.S. 
federal civilian employees. 

United States and NATO Forces have 
now pulled out of Afghanistan. I do not 
know what will happen to the rule of law 
in Afghanistan, or what will happen to 
the people who are still fighting. I worry 
about my friends battling the Taliban, as 
they struggle to preserve order. We gave 
our blood, sweat, and tears to accomplish 
the rule of law mission, becoming a family 
in the process. I pray they can hold their 
ground and maintain the laws we put in 
place together. I pray for those still there. I 
pray for rule of law in Afghanistan. TAL

CPT Edmonds is a military law attorney for 

U.S. Army Training and Doctrine Command at 

Fort Eustis, Virginia.

Major Mike Gilbertson

Location: Bagram Airfield, 

Afghanistan, May–June 2019

I was the Group Judge Advocate (GJA) for 
the Asymmetric Warfare Group (AWG) at 
Fort Meade, Maryland, from 2017 to 2019. 
Briefly stated, AWG’s operational advisors 
(OAs) were military, civilian, and contrac-
tor subject matter experts (SME), typically 
from the special forces (SF) community, 
deployed in two-to-three person teams 
worldwide and tasked to solve the hardest 
problem sets that others did not have the 
time or resources to solve.

As I supported AWG’s globally-de-
ployed OAs and read their weekly reports, 
there were several ongoing concerns about 
the emerging threat of weaponized un-
manned aircraft systems (UAS) in the Mid-
dle East and the conventional Army’s lack 
of effective counter-UAS (c-UAS) tactics, 
techniques, and procedures. In addition to 

CPT Nandor Kiss presenting CSTC-A’s legislative proposal to President Ashraf Ghani and members of 
his cabinet, alongside GEN John Nicholson, Commander USFOR-A/NATO RS, and MG Robin Fontes, 
Commander CSTC-A. (Photo courtesy of CPT Kiss)
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our c-UAS technological shortfall, the OAs 
stated that many conventional Army com-
manders were confused on the appropriate 
rules of engagement (ROE) for the c-UAS 
fight. As a judge advocate (JA), I found this 
issue concerning, but I remembered that 
a previous AWG GJA deployed to Iraq 
around 2008 and developed a successful 
warrant-based targeting program for the 

U.S.-Iraqi detention effort. After conduct-
ing research and coordinating virtually with 
U.S. Army stakeholders in Afghanistan to 
understand the problem, the AWG Group 
Commander approved my trip to see the 
problem for myself and to propose a possi-
ble solution.

Most of my time in Afghanistan was 
spent at Bagram Airfield working with JAs 

and c-UAS SMEs supporting the base de-
fense operations center, SMEs conducting 
c-UAS systems training, members of the 
Rapid Equipping Force (REF), and SF and 
Army Intelligence units. I also had the good 
fortune to spend some time in Kabul with 
the U.S. Forces–Afghanistan office of the 
staff judge advocate and work on this proj-
ect with their chief of intelligence law and 
their Australian operational law JA. This 
effort, which would not have been possible 
without the collaboration among those 
deployed Army JAs, resulted in an unclassi-
fied c-UAS ROE training package requested 
by JAs and SMEs alike from across the joint 
force and U.S. Government. TAL

MAJ Gilbertson is the command judge advocate 

for the 1st Infantry Division (forward) at 

Poznan, Poland.

Captain Jonathan M. Harrar

Location: Bagram, Afghanistan, 2019–2020

On 12 December 2019 in Bagram Airfield, 
Afghanistan, I awoke from a deep sleep 
early in the morning to a loud thud. A few 
things had flown off of my containerized 
housing unit wall and the very first thought 
that came to this meathead’s brain was, “I 
think they blew up the gym.” As the on-call 
judge advocate for base defense, I started 
to slowly put my PTs on to meander over 
to the Base Defense Operations Center 
(BDOC) until I heard a young Soldier 
shout, “we are under attack, wake the [ex-
plitive] up, we are under attack!” Another 
Soldier yelled at him to calm down and I 
thought to myself, “that was a bit dramatic.” 
Then I heard it—for the first time in the 
several months that I had been at Bagram, 
they played the cavalry charge over the 
“big voice.” This was far different than the 
“incoming, incoming, incoming” we heard 
almost daily; this meant we were actually 
under attack. From where? How? We are 
behind massive T-Walls? Are they on the 
compound? Insider attack? There were too 
many questions, but I knew where I had to 
be. I grabbed my weapon and sprinted to 
the BDOC as fast as I could. 

I spent the next eighteen hours (with 
a short relief from Major Prasad, U.S. Air 

Members of Essential Function 3 (EF3) Rule of Law are returning home to Resolute Support Headquarters, 
Kabul, from AP Lightning after evaluating team members in Paktia Province with their local Afghan 
counterparts in December 2017. (Credit: SGT Michael Uribe)

Resolute Support Essential Function 3 (EF3) Rule of Law Director, U.S. Air Force Brig Gen David 
Dziobkowski, visits AP Lightning to meet with TF Southeast Commander, Brig Gen David Hamilton, 
EF3 advisors, and law enforcement professionals to discuss Train Advise and Assist efforts in Gardez, 
Afghanistan, in December 2017. (Credit: SGT Michael Uribe)
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Force) giving the most influential legal 
opines I may ever give. Though I cannot 
get into specifics, on 12 December 2019, I 
felt like part of the team. The commanders 
and staff looked to me for suggestions and 
information in a wildly dynamic situation 
with numerous legal issues presenting 
themselves.  

What I will never forget that day is 
watching several 82d Airborne Division 
Soldiers who I personally knew, worked 
with, and spent hours on the BDOC floor 
with run to the sound of gunfire in their 
PTs. One of them came back to the BDOC 
for a coffee break, and then went back out 
to throw grenades into the windows where 
the intruders were shooting from!

I don’t know that I offered much to 
what transpired that day, but I was proud to 
be part of a team that made sure not a single 
person was seriously injured and every 
single intruder was neutralized. I was also 
very happy that the compound gym was 
not destroyed as I was approaching a new 
deadlift record. TAL

CPT Harrar is currently a military justice 

advisor for the Joint Task Force–National 

Capital Region and U.S. Military District 

of Washington at Fort Lesley J. McNair, 

Washington, D.C.

Colonel Perry Wadsworth 

& Lieutenant Colonel 

Howard Clayton

Location: Kabul, Afghanistan, 2019–

2020 and 2020–2021 respectively

Rule of Law and the Counter-

Corruption Advisory Group

Serving as a Soldier First

Every judge advocate is familiar with the 
Corps’s motto: “Soldiers first, lawyers al-
ways!” The import of being a Soldier first—
particularly in being a competent Army 
officer—is especially seen in the handful 
of judge advocate authorizations in which 
they lead organizations conducting military 
operations rather than providing traditional 
legal advice. The Director, Rule of Law and 
the Counter-Corruption Advisory Group 
(ROL/CCAG) was one such authorization.

The ROL/CCAG directorate execut-
ed North Atlantic Treaty Organization 
(NATO) Essential Function 3, Civilian 
Governance of the Afghan Security In-
stitutions and Adherence to Rule of Law. 
This legal line of effort fit within Opera-
tion RESOLUTE SUPPORT’s mission to 
train, advise, and assist (TAA) the Afghan 
National Defense and Security Forces 
(ANDSF) in both the Ministry of Defense 
and Ministry of Interior, which were the 
military and civilian security forces, respec-
tively. In aggressively exercising disciplined 
initiative within the commander’s intent, 
ROL leaders planned a comprehensive rule 
of law and counter-corruption campaign, 
coordinated with the interagency and 
coalition partner leaders, and integrated 
initiatives with those of the other staff 
principals. 

The TAA mission focused principally 
on ROL matters, which involved working 
with host-nation Afghan leadership and 
the legal and inspector general departments 
in the Afghan ministries of defense and 
interior. The 2004 Afghanistan constitution 
provided an Islamic legal framework, which 
challenged a number of initiatives, such as 
women’s rights, because ROL teams could 
not impose Western legal requirements. 
Nevertheless, working with Afghans at all 
levels created positive influences and prog-
ress in many areas, such as a more trans-
parent legal system and vastly-improved 
investigative abilities.

The counter-corruption effort protect-
ed billions of dollars given by donor nations 
annually. Consistent with the RESOLUTE 
SUPPORT mission, the CCAG principally 
focused on corruption in five broad cate-
gories: ANDSF pay, facilities, maintenance, 
distribution of supplies and commodities 
to the ANDSF, and corruption associated 
with the Afghan legal system. In addition to 
conducting counter-corruption activities, 
the CCAG assisted in identifying potential 
insider threats to protect coalition forces.

The Director, ROL/CCAG led ex-
perienced civilian and military attorneys 
conducting rule of law missions and a team 
of contractors composed of the finest law 
enforcement and intelligence professionals 
in the world conducting counter-corrup-
tion activities. The team deftly worked 
with a wide variety of coalition, joint, and 

interagency entities to help the government 
of the Islamic Republic of Afghanistan 
govern with legitimacy and fairness in the 
eyes of not just the international commu-
nity, but of all Afghans as well. The honor 
of conducting such a mission and leading 
such an extraordinary team is indescribable. 
Judge advocates must develop as Soldiers 
throughout their career to be prepared 
to serve as a special staff officer when the 
nation calls them to do so, even in the most 
challenging environments. TAL

The authors wish to thank two CCAG members, 

LTC (Retired) Tim Troutman and Dave Swingle, 

for their assistance with this article.

COL Wadsworth is the commander of the 153d 

Legal Operations Detachment at Horsham, 

Pennsylvania.

LTC Clayton is the staff judge advocate for the U.S. 

Army Support Activity at Fort Dix, New Jersey.

Major Justin MacDonald

Location: Kabul, Afghanistan, 

June–August 2021

Kabul was bustling when I first arrived in 
June 2021 to Resolute Support Headquar-
ters (RSHQ), a fortified compound adjacent 
to U.S. Embassy Kabul (USEK) serving as 
the primary location for the North Atlantic 
Treaty Organization’s (NATO) military 
mission in Afghanistan for the past 20 
years. I saw several foreign military service 
members on the installation and, while 
not as full as in years past, the circle of 
flagpoles in front of RSHQ’s well-known 
“Yellow Building” still flew a not-insignif-
icant contingent of international banners. 
Most notably, the atmosphere was not one 
of concern over the future of the mission 
or Afghanistan as a whole, nor of elation at 
the prospect of the long-standing enterprise 
finally ending after two decades. Instead it 
simply felt like business as usual, a strange 
proposition to encounter at the time. In my 
short stint at RSHQ (seven weeks, during 
which the location became known as the 
USEK South Compound), the atmosphere 
changed drastically and did so quickly.
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Flags began to disappear, one at a time, 
along with more and more people. Then 
the Italian market, which was only open 
sporadically and was typically half empty, 
closed its doors for good. The international 
boulevard (my own term), a narrow, pav-
ing-stone path wandering its way through 
shipping containers converted into various 
offices or social gathering places for dif-
ferent nations, and decorated accordingly, 
evoked images of centuries-old corridors in 
Europe and corner cafes ideal for loung-
ing lazily. It now sat empty, abandoned 
to the unknown future of Afghanistan, 
non-threatening in the bright sunlight of 
summer days in Kabul, yet still eerie to walk 
through at times, knowing the history seen 
by those paths and walls and the possible 
ending on the near horizon. The somber 
aura was magnified only by the ever-in-
creasing and concerning reports of Taliban 
advances flooding every email inbox daily.

Though I left Afghanistan shortly 
before the Taliban entered Kabul on 15 
August 2021, and the presence of people 
within the South Compound counterin-
tuitively increased by the time I departed 
(mostly from USEK personnel making 
quick trips over from their side of the 
fence), I’m still haunted by the empty 
feeling of the grounds as the end drew near. 
In retrospect, the image feels prophetic in 
nature, a portent of the frightening result 
to come and the spectral legacy left behind. 
Who will occupy that space in the future 
and how will they look upon the previous 
tenants? The answers are both elusive and 
harrowing. TAL

MAJ MacDonald is an associate professor in the 

National Security Law Department at The Judge 

Advocate General’s Legal Center and School in 

Charlottesville, Virginia.

Members of the Office of the 

Staff Judge Advocate, Defense 

Security Cooperation Management 

Office–Afghanistan 

Location: Al Udeid Air Base, 

Qatar, June–November 2021 

In the aftermath of the fall of Kabul, 
Afghanistan, on 15 August 2021, Al Udeid 

Air Base in Qatar, became a hub for Afghan 
refugees desperate to escape Taliban rule. 
Within days, tens of thousands of former 
Afghan government officials, security 
forces, and others at risk, along with their 
family members, flooded into the Qatari 
air base, prompting a temporary, but 
significant, shift in mission focus across the 
installation. Operation Allies Refuge, as the 
effort came to be known, soon became top 
priority for many entities, including the 
Defense Security Cooperation Management 
Office–Afghanistan (DSCMO–A) and its 
legal office personnel, ultimately helping 
process around 60,000 refugees in Qatar 
alone. 

More than half of the DSCMO–A 
legal office (3 attorneys, 2 paralegals, and 
1 legal administrator) volunteered to work 
12-hour shifts in the refugee hangars/tents, 
serving as a floor boss for a 6,000-person 
staging facility, handling movement of 
persons on and off aircraft, and doing more 
cleaning than thought possible. The staff 
judge advocate and three attorneys main-
tained daily DSCMO–A operations while 
also surging to assist the refugee effort 
for two-to-four hour stints on multiple 
occasions. In the midst of massive human 
suffering, each person had the opportunity 
to witness selfless service and a level of 
humanity rarely seen in action, and collect 
experiences not soon forgotten.

Of common note upon entering any of 
the Afghan housing areas and confronted 
with the chaos of thousands of refugees, 
was the feeling of exhaustion, frustration, 
and uncertainty. To see the conditions 
was often disheartening, and while it was 
difficult to stay positive, rays of light were 
a frequent occurrence and contributed 
immensely to sustaining morale throughout 
the force. Some moments will forever stand 
out—like the dozens of children running 
playfully through buildings, helping to pick 
up trash, and eagerly seeking fist bumps 
whenever possible; or the spontaneous 
soccer matches and sprinting competitions 
between young Afghans and Service mem-
bers, which brought an air of levity; or, by 
no means least of all, the support from all 
sides when problems arose, pushing back 
with positivity, determination, and profes-
sionalism to meet the challenging circum-
stances head on. Striving day after day to 

help others, no matter the difficulty, was 
the common theme, and reward, for all.

The call of duty was strong, and from 
it not one person shied away, no matter 
the level of discomfort with the long hours, 
immense heat, exposure to illness, or the 
amount of refuse needing removal. In an 
awe-inspiring way, the joint and total force 
Judge Advocate General’s Corps stepped up 
without question, proving its personnel are 
all-in, no matter the mission. All who par-
ticipated should feel immensely proud, as 
should colleagues back home, for the honor 
brought to the legal profession. TAL

The following members of the office of the staff 

judge advocate, DSCMO–A, Al Udeid Air Base, 

Qatar, assisted in this mission and contributed 

to this piece:

COL Ryan Dowdy was the staff judge advocate 

for DSCMO–A.

CDR Rob Alwine (U.S. Navy) was the deputy 

staff judge advocate for DSCMO–A.

LTC Matt Pullman was the director, Rule of 

Law/Counter-Corruption Advisory Group for 

DSCMO–A.

MAJ Todd Chard was the chief, contract and 

fiscal law for DSCMO–A.

MAJ Justin MacDonald was the chief, national 

security law for DSCMO–A.

MAJ Matt Wyatt was the chief, military justice 

and administrative law for DSCMO–A.

Capt Rachel Palacios (U.S. Air Force) was a 

contract and fiscal law attorney for DSCMO–A.

CW2 Vanessa Sachon was the legal 

administrator for DSCMO–A.

SGT Taylor Mercer was the paralegal 

noncommissioned officer-in-charge for 

DSCMO–A.

SPC Jacob Acosta was a paralegal specialist for 

DSCMO–A.
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On 4 February 2014, members of Trial Defense 
Service (TDS–Region IX), gathered outside of the 
Bagram TDS office at Bagram Airfield for a week-
long regional training event. This was the last Region 
IX training conducted at Bagram Airfield. Shortly 
after the training, CPT Keith Stewart and CPT Wendy 
Schrank defended a Soldier at a fully-contested 
court-martial (panel case) at the Bagram Court, 
securing a full acquittal in the process. Pictured left 
to right: CPT Katherine Flowers (DC, Camp Phoenix 
Field Office), CPT Wendy Schrank (DC, Kuwait Field 
Office), CPT Keith Stewart (DC, Bagram Field Office), 
LTC Christopher Burgess (RDC, Bagram Field Office), 
CPT Jon Schoenwetter (SDC, Kuwait Field Office), 
CPT Jihan Walker (SDC, Kandahar Field Office), and 
MAJ Mary Meek (SDC, Bagram Field Office). 

Bagram, Afghanistan (2014): Members of 
USCENTCOM TDS took part in leader professional 
development about emotional support animals in 
a deployed environment. Pictured left to right: SSG 
Kelli Pope (paralegal NCO), LTC Christopher Burgess 
(RDC), CPT Katherine (“Kat”) Flowers (DC), MAJ Mary 
Meek (SDC), and CPT Keith Stewart (DC). 

In June 2011, the Ministerial and General Staff Advisor Course 
took place at Camp Julien, Afghanistan (near the Tajbeg Palace, 
Kabul). The course provided valuable training for legal advisors 
and mentors to the Afghan National Army. Pictured left to right: 
COL Vivian Shafer, Col Eric Dillow, LTC Arthur Kaff, LTC Frank Hoare, 
CDR John Dezzani, LTC Thomas Bogar, CDR Nadeem Ahmad, Lt 
Col Daniel Bertsch. Their missions included mentoring the legal 
officers and other staff members of the Afghan National Army and 
contribute to the rule of law. They all believed in what they were 
doing. (Photo courtesy of Arthur Kaff)

COL Jeffrey Thurnher, 82d Airborne Division SJA, stands with two of the Division’s brigade commanders in 
Afghanistan during their final mission in Afghanistan. (Photo courtesy of COL Jeffrey Thurnher)
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Major Kyle Burgamy and then-Sergeant First Class Blaise McPhearson were the last members of the 
Trial Defense Service to be stationed in Afghanistan. Major Burgamy was the senior defense counsel 
and then-Sergeant First Class McPhearson was the paralegal noncommissioned officer in charge at 
Bagram Air Field. (Photo courtesy of MAJ Kyle Burgamy)

Bagram, Afghanistan (2013): Promotion Ceremony for 
SGT Roberto Ramos (Bagram Field Office paralegal). 
Pictured left to right: MSG Aaron Perez (NCOIC), CPT Keith 
Stewart (DC), SGT Roberto Ramos (paralegal NCO), and 
MAJ Mary Meek (SDC).

CPT Sean Duffy and SSG Zamora from the 82d Airborne 
Division OSJA team begin movement to Afghanistan. They 
were ultimately diverted to Kuwait, but were prepared to 
deploy with the last 82d legal team in the Afghanistan 
theater. (Photo courtesy of COL Jeffrey Thurnher)



U.S. Soldiers, assigned to the 82d Airborne 
Division, arrive to provide security in support 
of Operation Allies Refuge at Hamid Karzai 
International Airport (HKIA), Afghanistan, in 
August 2021. (Credit: Senior Airman Taylor Crul)





Contracted Logistics Support to Mi-17 operations 
in support of Afghan Security Forces. (Credit: U.S. 
Forces–Afghanistan Public Affairs Office)



2021  •  Issue 6  •  Army Lawyer	 55

No. 2
The Fog After War

U.S. Government Security Assistance and the 

Dissolution of Afghanistan National Defense 

and Security Forces Defense Articles

By Major Todd Chard, with Introduction by Colonel Ryan B. Dowdy

Introduction

Why submit an article about the challenges of defense article 
property disposition post-collapse of the Government of 

the Islamic Republic of Afghanistan (GIRoA) when one could write 
about more intriguing issues associated with all things Afghanistan? 
Fair question. Appropriations law and the National Defense Autho-
rization Acts tend to be inflexible, black-letter law with no room 
for legal options. The Security Assistance Management Manual 
(SAMM) delineates in detail the Department of Defense’s (DoD) 
security cooperation roles, responsibilities, and processes. The DoD 
even has an agency, the Defense Security Cooperation Agency 
(DSCA), dedicated to administering enterprise-level DoD security 
cooperation programs across the globe. So, in light of all that, I too 
would have asked “why write this article” before witnessing the 
legal aftermath caused by the collapse of GIRoA; an aftermath that 
exposed the gaps and seams within law and policy with which my 
agency—the Defense Security Cooperation Management Office–Af-
ghanistan (DSCMO–A)—had to contend.

Briefly, DSCMO–A served as the execution agent and fiducia-
ry for the Afghanistan Security Forces Fund (ASFF). The ASFF, 
a two-year, overlapping fund, was specifically appropriated to 
provide financial and security assistance support to the Afghan Na-
tional Defense and Security Forces (ANDSF), and therein lies the 
problem. After 15 August 2021, we were presented with a glaring 
and obvious question: did the ANDSF still exist for purposes of ex-
pending ASFF? Obviously, the decision as to whether the ANDSF 
legally existed after 15 August 2021 resided echelons above 
DSCMO–A. However, such a declaration was not forthcoming in 
the several months after the collapse of GIRoA. Understandably, 
the U.S. Government faced much more pressing issues immedi-
ately following GIRoA’s collapse. The DSCMO–A’s senior leaders 
pressed on in the absence of immediate guidance to responsibly 
mitigate the consequences of closing down ASFF-funded pro-
grams, which was something akin to turning an aircraft carrier as 
opposed to a small skiff.
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The government’s collapse left 
millions of dollars in ASFF-procured, 
Afghan-owned defense articles stranded in 
the Continental United States (CONUS) 
and outside the Continental United States 
(OCONUS) locations. Much of the equip-
ment—battle damaged or in need of mainte-
nance due to wear and tear—was in various 
stages of repair and receiving ASFF-funded 
contract maintenance at logistic support 
hubs outside Afghanistan. These contracts 
also posed a problem, in that they were 
all at various points within their period of 
performance and required individualized 
assessments on how best to close each. This 
article is an account of how we navigated 
the legal ambiguity in which we found 
ourselves pending final decision from the 
appropriate higher authorities.

The purpose of this article is twofold. 
We offer our experience to legal practi-
tioners newly assigned to a role advising se-
nior leaders in the arena of security cooper-
ation. At the basic level, those practitioners 
may use this article as a contextual primer. 
However, while our legal mission was stra-
tegically specific to the laws, regulations, 
and policies governing security cooperation 
in Afghanistan, our experiences advising 
through the U.S. Forces–Afghanistan retro-
grade, stand-up of DSCMO–A, and collapse 
of GIRoA transcend our Corps’s profession-
al competencies.

My personal experience as the DSC-
MO–A staff judge advocate (SJA) rein-
forced—more than any prior assignment—
our responsibilities as legal professionals in 
uniform and the value we bring to organi-
zations in which we serve. These concepts 
are much aligned with The Judge Advocate 
General’s mission,1 vision,2 and our Corps’s 
Constants3: never stop honing your critical 
thinking skills, commit to a lifetime of 
learning, and ensure that each of you mas-
ter the legal portfolio that you are assigned. 
Do not be afraid to lead up, especially when 
you are fully ensconced in a complex prob-
lem that, for all the right reasons, is not the 
immediate priority of the larger enterprise. 
However, leading up requires professional 
tact and the recognition of when your ad-
vocacy stops and your followership begins. 
As each of you gain more seniority, those 
you advise will expect you to have the in-
nate ability to represent your organization 

within the greater hierarchy. At times, you 
as a leader will be the lead voice for your 
client as they endeavor to build interagency 
consensus. The art, of course, is doing so by 
also recognizing the terminus of your lane, 
balancing respect for proper organizational 
hierarchy while also leaning in and flatten-
ing communications.

For me, this experience reinforced 
another constant that I remember a very as-
tute professor at The Judge Advocate Gen-
eral’s Legal Center and School espousing to 
my basic course: the Corps and the Army 
are small; relationships matter. In this short 
deployment, I re-kindled a friendship with 
our J2. As captains we served in V Corps 
together during the invasion of Iraq. I also 
communicated often with legal colleagues 
with whom I have served over the years, all 
of whom were now leaders in key positions 
across the Army, joint force, and DoD. 
Their sage advice and access immeasur-
ably contributed to my ability to assist our 
team of talented JAs working through the 
difficult problems before us. For purposes 
of this article, I will respect the principles of 
non-attribution and protect the innocent; 
but each have my sincerest gratitude for 
their personal and professional friendship. 
And finally, the DSCMO–A Director and I 
served together when I was the deputy SJA 
at the 82d Airborne Division. This helped 
our relationship begin from a position of 
trust. I cannot stress how important it is 
that you foster your relationships over the 
course of your career. Even when serving in 
a position that requires you to be a zealous 
advocate, do so with professionalism and 
tact, and not with scorched-earth, relation-
ship-ending behaviors.

At the time of our submission, the 
Office of the Secretary of Defense (OSD) 
was still considering what official position 
to take as to the legal status of the materiel 
left stranded by the collapse of GIRoA. 
The DSCMO–A remains agnostic about 
the final decision on property disposition 
and the future of ASFF. We did not see 
ourselves as advocating for one option over 
another. Our only goals were to be a good 
a teammate, a good steward of resources, 
take initiative during uncertain times, and 
succinctly communicate up the legal ambi-
guities and friction identified at our level. In 
the end, remember it’s a team sport. Avoid 

becoming anchored on one course of action 
or position, especially where law and policy 
intersect. A decision from higher to go a 
different direction is just that—a decision; 
it’s not personal. In the end, we provided 
options—all of which we felt were legally 
sound—for consideration by those that I 
commend for making very hard decisions 
in support of our Nation’s national security 
interests.

The Fog After War

The ability to get things done is a measure 

of the ability to build a consensus of sup-

port and understanding for what you are 

trying to do.
4

On 15 August 2021, as Taliban troops 
stormed the walls of the presidential palace, 
Ashraf Ghani (some would say) surrepti-
tiously fled Kabul, Afghanistan. Ghani, the 
last president of GIRoA, would later say 
he retreated to the United Arab Emirates 
(UAE) by helicopter with only the clothes 
on his back.5 History will say, however, that 
he took with him the final gasp of hope for 
Afghanistan’s independence from Taliban 
rule. One day prior, two iconic warlords, 
Abdul Rashid Dostum (a brutal army 
Marshall in the ANDSF)6 and Atta Moham-
med Noor (the Mujahideen commander 
turned Balkh province governor) fled the 
Afghan city of Mazar-i-Sharif as it fell to 
the Taliban, unopposed. Dostum and Noor 
both enjoyed power for decades. In his 
final salvo to retain that power, Dostum 
hurriedly commanded a fleet of nearly fifty 
ANDSF aircraft over the northern border 
to a safe haven in Uzbekistan, crashing one 
along the way.7 A testament to his celebrity, 
hundreds of his followers who did not make 
the flight trailed him on foot, rushing the 
Friendship Bridge at the northern pass.8 
Noor, an ethnic Tajik, took a similar ap-
proach, escaping to neighboring Tajikistan 
with Afghan pilots and soldiers by use of 
ANDSF aircraft.9

From 2002 to 2021, the U.S. Congress 
appropriated over $88 billion to help build 
and sustain the ANDSF.10 This included 
billions of dollars in aircraft, weapons, 
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communications equipment, vehicles, and 
other materiel.11 They procured most of 
these defense articles and the services and 
supplies needed to sustain them using the 
ASFF, an Overseas Contingency Operations 
(OCO) fund.12 The ASFF was first autho-
rized and appropriated by Congress in fiscal 
year (FY) 2005, to provide the ANDSF 
with security assistance.13 The Combined 
Security Transition Command–Afghanistan 
(CSTC–A)14 served as the execution agent 
of ASFF from 2006 until it reconstituted 
“over-the-horizon” at Al Udeid Air Base, 
Qatar, in the late spring of 2021. Shortly 
thereafter, it was deactivated, and succeed-
ed by the DSCMO–A.15 The DSCMO–A 
mission was largely a continuation of 
what CSTC–A had done: manage ASFF in 
support of the ANDSF and enable GIRoA 
authorities through stabilization opera-
tions.16 In the early summer of 2021, the 
bulk of coalition and U.S. forces under both 
Resolute Support and U.S. Forces–Afghan-
istan (USFOR–A) reached their military 
end state, and the role of DSCMO–A grew 
in importance.17 The DSCMO–A’s intend-
ed use of ASFF to provide materiel and 
contractor logistics support to sustain the 
ANDSF fleets of rolling and non-rolling 
stock, and rotary and fixed wing aircraft 
was projected to be instrumental to the 
viability of the Afghan force. After 15 
August 2021, with GIRoA dissolved and the 
ANDSF disbanded, DSCMO–A needed to 
revise its approach in earnest.

This article centers on DSCMO–A’s 
abrupt and uncertain shift in mission: from 
providing the ANSDF with defense articles 
to returning those same defense articles to 
the DoD after the ANDSF disbanded. Spe-
cifically, DSCMO–A grappled with whether 
law and policy allowed for ASFF-procured 
items to be returned to DoD base budgets, 
and if so, how. The first part of this article, 
“Moving to Friction,” details the problems 
posed by these defense articles once GIRoA 
collapsed. The second, “Security Cooper-
ation and the ANDSF,” briefly describes 
security cooperation programs, such as 
pseudo-Foreign Military Sales (FMS), used 
by DSCMO–A to support the ANDSF. The 
third part, “Building the Plane in Flight,” 
analyzes ASFF provisions of the govern-
ing authorization and appropriation laws. 
The fourth section, “Defense Trade and 

Arms Transfers,” returns to a discussion 
of security cooperation, particularly, the 
Excess Defense Article program, to forecast 
the future use of ASFF-funded defense 
articles. Finally, the article closes with a 
brief application of lessons learned towards 
a scenario where an Operation INHERENT 
RESOLVE (OIR) retrograde involves the 
dissolution of a partner force.

Moving to Friction

What do you do with a fleet of helicopters? 
This seemingly simple question can gener-
ate myriad courses of action (COA) shaped 
by law, policy, command authority, and the 
operating environment. Unfortunately, the 
swift collapse of GIRoA both created this 
quandary and left little time for DSCMO–A 
to solve it. Soon after the ANDSF dis-
banded, General Kenneth McKenzie, U.S. 
Central Command (USCENTCOM) com-
mander, directed DSCMO–A to execute the 
responsible closeout of activities within the 
organization, and specifically to account 
for all ASFF-procured defense articles still 
under control of the U.S. Government 
(USG).18 For DSCMO–A, this was a call 
to action. Major General Curtis Buzzard, 
an infantryman by trade, did not know it 
when he took command in June 2021, but 
this USCENTCOM order would become 
the center of gravity to his organization’s 
existence.

Transition within any major operation 
invites risk to the security and stability of 
the organization, and this was no differ-
ent.19 With an uncertain legal and operat-
ing landscape, “move to friction”—to seek 
out and defeat the ambiguity of post-war 
operations—became a mantra for Major 
General Buzzard and his staff. Working out 
of USCENTCOM Forward Headquarters, 
the DSCMO–A staff understood winding 
up the ANDSF estate required development 
of ends, ways, and means through consen-
sus, by authority, or some combination of 
each. This would invoke key stakeholder 
input across the USG. Success, therefore, 
was born from the synchronization of 
competing requirements across the enter-
prise—leveraging opportunities to consol-
idate consensus in order to reduce internal 
rivalry and maximize results. Success only 
existed in the narrow juncture between 
concurrent requirements to reintegrate or 

otherwise dispose of ASFF-funded defense 
articles, while at the same time serving as a 
fiduciary of appropriated funds.20

To develop the plan, the staff first 
defined the materiel concerned. The Af-
ghanistan Program of Record included all 
types of ASFF-funded end use items. The 
provision of significant military equip-
ment—specifically, fixed and rotary wing 
aircraft—however, was at the heart of this 
program.21 Towards the end of the war, 
the ANDSF maintained a fleet of approxi-
mately 292 ASFF-funded ANDSF aircraft.22 
A number of aircraft were destroyed or oth-
erwise inaccessible during the later stages of 
the retrograde from Afghanistan and there-
fore could not be recovered. The remainder 
were found in various legal, physical, and 
geographic states. The DoD transferred title 
to the ANDSF for most, but not all, of these 
aircraft. There was also a cache of frustrated 
stock still in DoD supply chains, procured 
with ASFF but never transferred to the 
ANDSF.23 Regardless of title, the condition 
of each aircraft varied from fully mission 
capable to requiring significant investment 
for intensive repair or overhaul. While 
many were now consolidated in the United 
States, others were located at U.S.-con-
tracted depots worldwide, deteriorating in 
place, not cleared by customs, and incurring 
storage fees.24

With the conditions shifted, but still 
in flux, the DSCMO–A staff learned they 
would need to navigate the priorities and 
paradigms of key stakeholders to properly 
transition from supporting the ANDSF 
to dissolving its estate.25 An intervening 
constant to best laid plans, however, is 
law and policy. Analyzing the fiscal law 
authorization to use ASFF for aircraft 
after 15 August 2021 was a nuanced issue, 
and measuring the cost-benefit of funding 

DSCMO-A leadership and legal team, October 
2021. (Photo courtesy of author)
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contractor logistic support to maintain 
and pre-position these aircraft became a 
complex problem as well. The overarching 
requirement to transfer these items to DoD 
stocks, however, became the primary driver 
of the planning process.

A Season of Change

The time of death for GIRoA marked the 
true birth of DSCMO–A. Up until this 
point, DSCMO–A was living in the shadow 
of CSTC–A, having adopted many of its 
practices and personnel to advance the 
ANDSF. Now, with the fall of GIRoA, a 
new mission emerged—to forge a path for 
the DoD and Department of State (DoS) 
to parlay defense articles intended for the 
ANDSF towards other USG needs. This 
was a season of change and roles were 
redefined. The new FY was approaching, 
and the staff now turned to DSCMO–A 
Legislative Affairs more than ever, scour-
ing updates to draft legislation for news on 
rescission or reprogramming of existing 
ASFF.26 Stakeholders outside of the organi-
zation emerged as well. The Departments of 
the Army and Air Force became significant-
ly more invested in the planning process as 
potential heirs to the ANDSF estate and its 
associated costs. To that end, geographic 
combatant commands began to survey their 
footprint in order to gauge demand for 
ASFF-funded defense articles to support 
their varied missions.

As the sweltering Qatar summer finally 
broke for a cooler fall, the DSCMO–A team 
worked through uncertainty, diligently 
continuing to blaze the trail. Unfortunately, 
ambiguous law and nascent policy dimly 
lit the path. The defense article transfer 
program is based on the Foreign Assis-
tance Act of 1961 (FAA) as amended,27 the 
Arms Export Control Act of 1976 (AECA) 
as amended,28 the International Traffic in 
Arms Regulation (ITAR) with U.S. Mu-
nitions List,29 and the Security Assistance 
Management Manual (SAMM).30 These 
laws, policies, and regulations combined 
to define, authorize, and appropriate the 
ASFF that was used to provide the ANDSF 
with aircraft, and sustain them as well. 
Prior to 15 August 2021, these authori-
ties, along with annual authorization and 
appropriation laws, were seemingly full and 
complete.31 As DSCMO–A soon discovered, 

however, this compilation of authorities 
provided little guidance regarding the dis-
solution of a partner force.

Security Cooperation 

and the ANDSF

While DSCMO–A’s partner force disso-
lution planning matured, a truth became 
self-evident: that, in this space, not all agen-
cies are created equal. Specifically, the DoS, 
through the FAA, is the controlling agency 
for security assistance programming. The 
DoS uses 12 different Title 22 programs to 
provide defense articles and other support 
to foreign partners worldwide.32 Typical 
security assistance arrangements include a 
combination of grants, loans, sales, or leas-
es.33 For many of these security assistance 
programs, the DoS has delegated action 
authority to the DoD. The DoD uses these 
delegated authorities, falling under the title 
of security cooperation, to facilitate the DoS 
vision of building foreign partner military 
capacity in order to enable shared response 
to mutual challenges worldwide.34 For se-
curity cooperation planning concerning the 
ANDSF, the Afghanistan Resources Over-
sight Council was tabbed as the congressio-
nally-chartered board to validate acquisition 
strategies for unique and high-dollar ASFF 
procurements.35 Once planned and validat-
ed, security cooperation initiatives were 
passed to the Defense Security Cooperation 
Agency (DSCA) and DSCMO–A for action. 
The DSCMO–A, as the manager of ASFF, 
delivered the funds, and DSCA, as the ex-
ecution arm of DoD, provided the defense 
articles.

The DSCA has an interesting history 
in its own right. It was conceived because of 
a problem in disposing surplus equipment 
after World War II and then developed by 
the government’s solution to leverage that 
surplus toward other military assistance ini-
tiatives abroad. What was once a small of-
fice in Arlington, Virginia, is now a security 
cooperation juggernaut, leading the DoD 
mission to transfer defense articles from 
DoD stocks to partner nations worldwide. 
To assist DSCA, each service has a security 
program office. For instance, the U.S. Army 
Security Assistance Command (USASAC), 
headquartered at Redstone Arsenal, Ala-
bama, manages upwards of 5,000 FMS cases 
for the Army, spread across 145 countries 

and totaling over $160 billion.36 In Afghani-
stan, the DoD, through DSCA and DSC-
MO–A, relied heavily on variations of FMS 
programming to support the ANDSF.37

The FMS program is a primary 
vehicle for the DoS to broker the sale of 
U.S.-origin defense articles on a govern-
ment-to-government basis. The AECA 
and FAA establish eligibility prerequisites 
for the sale of defense articles to foreign 
purchasers. These acts also require that 
such sales be for specific authorized military 
purposes and subject to end-use monitor-
ing.38 Although the DoD may employ 10 
U.S.C. § 333 or other authorities to transfer 
defense articles to foreign partners, the 
primary means of DoD security cooperation 
is by FMS through the Foreign Military 
Financing (FMF) program.39 As with all 
security cooperation programming, FMS 
takes a coordinated village to be successful. 
A letter of request (LOR) starts the process 
to transfer articles via FMS. The LOR is the 
official application by a foreign applicant 
to receive defense articles. Once received, 
the DoD forwards the letter to the DoS for 
vetting, consideration of policy implica-
tions, and export licensing.40 Depending on 
the dollar value of the nominative defense 
articles, consultation with congressional 
committees or notice to Congress may also 
be required.41 Once the DoS concurs with 
the sale and meets any or all congressional 
requirements, the USG sends a letter of 
offer and acceptance (LOA; “the case”) to 
the applicant. The LOA sets the terms.42 
For FMS, the LOA is the instrument the 
DoS uses to sell articles from the USG to 
recipient nations.43 Once the applicant ac-
cepts the terms of the LOA, it is considered 
legal tender and case execution begins.44 At 
this point, the defense articles are delivered 
from DoD stocks to the recipient. Once ac-
cepted and services performed, the recipient 
is billed and the case is closed. On aver-
age, the FMS process takes six-to-twelve 
months to complete.45

For the ANSDF, the DoD employed a 
specific flavor of FMS called pseudo-FMS 
programming. Pseudo-FMS is distinct from 
FMS-at-large in one key aspect: funding. 
Specifically, the DoD pays for pseudo-FMS 
defense articles that are divested to foreign 
partners with OCO funds. Foreign Military 
Financing is not used. Prior to the transfer, 
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the FAA and AECA both require the DoS 
to effectuate an agreement with the recip-
ient to ensure compliance with U.S. law 
and policy goals.46 This is called the “505” 
agreement, named after section 505 of the 
FAA. Although pseudo-FMS defense arti-
cles function as grants, the strings of a 505 
agreement are still attached. The recipient, 
such as the ANDSF, must agree to the terms 
of section 505 of the FAA prior to receiving 
the defense article.47

For the past twenty years, multiple it-
erations of “505 agreements” were brokered 
in Afghanistan. For example, on behalf 
of the USG, the DoS at the U.S. embassy 
in Kabul entered into a “505 agreement” 
through an exchange of diplomatic notes 
with the GIRoA Ministry of Defense on 
13 June 2017 and again on 25 June 2018.48 
These notes significantly overlapped in 
form and substance with prior instruments 
dating back to the earliest days of pseu-
do-FMS use in Afghanistan. In accordance 
with the notes, GIRoA agreed, among 
other things, to: 1) maintain security of the 
defense articles they were about to receive 
from the USG; 2) allow use of the articles 
by GIRoA personnel only; 3) transfer arti-
cles only after USG approval; 4) return arti-
cles to USG when no longer needed for the 
purposes for which they were furnished; 
and 5) after consent of transfer from the 
USG, return the net proceeds of any fol-
low-on transfer to the USG.49 The exchange 
of notes served as an offer and acceptance 
between the parties.50 Once the “505 agree-
ment” was signed by the recipient, the arti-
cles were transferred, and DSCA managed 
the end-use monitoring program to ensure 
compliance.51 As a grant program, it is often 
the tactical-level security cooperation office 
that unilaterally identifies the capability gap 
of the partner force, and facilitates the pseu-
do-FMS process to transfer defense articles 
that meet the need.

Throughout the war in Afghanistan, 
the pseudo-FMS roles and responsibilities 
for each agency, directorate and section 
were intricate but synchronized. Congress 
identified the Secretary of Defense (SecDef) 
as the manager of ASFF. The Secretary 
of Defense designated this responsibility 
to DSCMO–A, a direct reporting unit 
to USCENTCOM. The U.S. Army is the 
executive agent for ASFF even though 

Congress appropriated ASFF in support 
of a joint operation. As such, the Army 
Budget Office (ABO) receives ASFF from 
the Office of Management and Budget 
(OMB) and apportions approximately half 
to USCENTCOM. In turn, USCENTCOM 
uses a pass-through account at U.S. Army 
Central Command (USARCENT)—US-
CENTCOM’s executive agent for funding—
to allot that amount of the ASFF budget 
to DSCMO–A. The ABO allots the other 
approximate half of the appropriation to 
DSCA for pre-identified security coopera-
tion programming, namely pseudo-foreign 
military sales. Within DSCMO–A, the Se-
curity Assistance Office (SAO) coupled with 
Office of Security-Logistics (OS-Log) iden-
tified the materiel needs of the ANDSF. On 
a rolling basis, they coordinated with DSCA 
to open cases for the procurement and 
transfer of these needs. The DSCMO–A 
Comptroller validated and disbursed ASFF 
within his warrant and the Afghanistan 
Resources Oversight Council validated all 
other cases. Once on contract, DSCMO–A 
would meet weekly with Program Execu-
tive Offices (PEO) such as PEO-Simulation, 
Training and Instrumentation (PEO-STRI), 
and Program Management Offices such as 
PEO Aviation’s Multi-National Aviation 
Special Project Office, in order to monitor 
contract performance. As needed, the PEOs 
would communicate DSCMO–A needs to 
contracting activities such as Army Con-
tracting Command, who would monitor 
or modify contracts with contractors. The 
PEOs would also work with the aviation 
section of DSCMO–A to engage directly 
with foreign government-run maintenance 
depots, such as the Advanced Military 
Maintenance Repair and Overhaul Center 
in the United Arab Emirates, to streamline 
depot use issues, customs procedure, and 
service support.52

Building the Plane in Flight

Returning Defense Articles to DoD 

Stocks for Follow-on Disposition

The process to transfer defense articles to 
the ANDSF was fine-tuned over the two 
decades of war in Afghanistan. Unfortu-
nately, from a security cooperation per-
spective, probating the precipitous end of 
the ANDSF was far less harmonious. As the 

taxpayers’ fiduciary, and at the direction of 
USCENTCOM, DSCMO–A sought to re-
cover ASFF-funded defense articles for fu-
ture DoD needs. However, before this could 
happen, DSCMO–A needed to account for 
the restrictions of the 2011 Budget Control 
Act (BCA).53 The ASFF is an OCO fund.54 
Absent congressional intervention, it was 
generally improper to transfer OCO funds 
or the items procured with OCO funds to 
base budgets. To do so would have invoked 
the BCA.55 Congress passed the BCA to 
bake discretionary spending limits into 
how much Congress could appropriate 
towards DoD base budgets, using seques-
tration among other tools.56 Overseas 
Contingency Operations funds were an 
exception though. The Balanced Budget and 
Emergency Deficit Control Act of 198557 
allowed emergency funding to be excluded 
from some BCA budget control limitations. 
After 11 September 2001, the USG focused 
security cooperation on counter-terrorism, 
to include build partner capacity programs 
funded by ASFF.58 Congress and the Pres-
ident designated OCO funds such as ASFF 
as emergency funding to support the Global 
War on Terror. As such, the Balanced 
Budget and Emergency Deficit Control 
Act of 1985 exempted ASFF, a discretion-
ary funding stream,59 from sequestration 
and other BCA enforcement tools. For 
DSCMO–A, this meant that ASFF-funded 
aircraft should not be comingled into DoD 
stocks where defense articles are purchased 
with procurement or other base budget 
funds. The result of doing so would be to 
augment the service budgets. To ensure 
comingling did not occur, Congress passed 
a provision in section 1531 of the FY 
2014 National Defense Authorization Act 
(NDAA), and every NDAA thereafter.60 
These provisions required notice from the 
DoD prior to any transfer of ASFF interests 
into base budgets. Although intended to 
protect the BCA rather than account for the 
disbandment of the ANDSF, this provision 
provided DSCMO–A with an opportunity 
to meet the current need.

DSCMO–A had previously used 
this claw back provision in the spring of 
2021 to return Wolfhound equipment 
(handheld radio frequency finder) not yet 
accepted by the ANDSF.61 This particu-
lar batch was found to be damaged upon 
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arrival, and returned to sender, where it 
was absorbed into DoD stocks and pre-
sumptively repaired for follow-on use. 
Never before, however, had this process 
been accessed to this breadth and scale. On 
15 August 2021, the ANDSF abandoned 
the defense articles they received from the 
USG. In doing so, they defaulted on the 505 
agreement. As such, section 1531 of the FY 
2014 NDAA authorized the DoD to retrieve 
the ASFF-funded defense articles as con-
structively “returned by the ANDSF” and 
place them into DoD stocks. Section 1531 
provided a broad scope of transfer eligibility 
for defense articles. Subsequent NDAAs, 
however, appeared less permissive. Specif-
ically, within section 1521 of the FY 2021 
NDAA,62 Congress seemingly narrowed the 
scope of section 1531 to no longer allow 
the DoD to transfer ASFF-funded defense 
articles into DoD stocks that were already 
accepted by the ANDSF. However, in a 
later proviso of the same law, Congress 
declared executive use of prior year authori-
zations simply required notice.63 Although 
the broad allowance of section 1531 was 
potentially curtailed by later NDAAs, this 
ambiguity as to whether 1531 could still be 
accessed created space for the DoD to oper-
ate. It was here that the power of congres-
sional notice was fully realized.

Congressional notice is a deceptively 
powerful tool to pair a need to what the law 
allows, no matter how incompatible the 
two may seem on their face. On 10 Decem-

ber 2021, SecDef notified Congress of his 
intent to transfer nominative ASFF-funded 
defense articles into DoD stocks pursuant 
to section 1531 of the FY 2014 NDAA. 
This packet was assembled by DSCMO–A, 
reviewed at echelon, vetted by the Afghan-
istan Resources Oversight Council, and 
staffed by congressional committees prior 
to official submission to Congress. With 
no objection, Congress constructively 
informed the executive branch that SecDef’s 
intended use of section 1531—to transfer 
ASFF-funded defense articles with varying 
status of title to DoD stocks—complied with 
current law, or at a minimum, would not be 
challenged.

Back to Square One: Transferring 

Defense Articles from DoD Stocks

Once ASFF-funded defense articles were le-
gally transferred to DoD stocks, the services 
owned them, along with the current and 
future costs associated with their remaining 
lifecycle. This will be paid with base budget 
funds until such time that the defense arti-
cles are again transferred out of DoD stocks 
by DSCA.64 For example, the Department 
of the Army would be required to pro-
vide base budget funds to store, maintain, 
modify, field, and dispose the cache of 
ASFF-funded UH-60s, HMMWVs, or any 
other defense article they acquired through 
the 1531 process.

In general, budget planning centers on 
the two-step legislative process in which 

Congress establishes policy and then funds 
that policy with taxpayer dollars.65 Congress 
usually completes this process by pairing 
the National Defense Authorization Act 
(NDAA) with appropriations bills, such 
as the Consolidated Appropriations Act, 
to inform the DoD on how, how much, 
and what type of appropriated funds each 
department of the DoD should use for their 
respective programs.66 This inductive, iter-
ative process is time intensive and planned 
with granularity.67 Funding is itemized 
by budget activity group and sub-activity 
groups.68 Sum certain allowances are then 
tabulated by line, down to the unit level, 
often with little room for error.69

To be clear, funding these unantic-
ipated requirements is a big deal for the 
services. Consider storage alone. The cost 
to store one HMMWV can surpass $400 
annually. This seemingly small number is 
large in the aggregate when multiplied by 
the thousands of defense articles that are 
mothballed across the enterprise. Further, 
the cost to remove hazardous fluids and 
other activities just to make defense articles 
fit for storage can surpass thousands of dol-
lars per item.70 Not only are these costs not 
programmed into their budget, they will 
draw funds away from previously identified 
needs. For these reasons, the services take 
on budget risk when assuming control of 
the ASFF-funded defense articles. For the 
services to relieve themselves of the unan-
ticipated financial burden of maintaining 
these defense articles, they turn to DSCA. 
The DSCA averages an aggregate of $50 
billion in defense article sales per year.71 
Generally, DSCA requires use of DoD 
stocks as a pass-through in order to con-
summate these sales. It was primarily for 
this reason that the ASFF-funded aircraft 
were transferred into DoD stocks. Howev-
er, this is not to say that the ASFF-funded 
defense articles must be leveraged for future 
security cooperation initiatives. The slate 
is clean upon their receipt by the DoD and 
it is immaterial that they were original-
ly procured with ASFF. They can either 
remain in the DoD for future use or be 
re-transferred by DSCA as part of a security 
cooperation program. If re-transferred, 
DSCA has a number of ways to do so, some 
of which are briefly described below.72

An ASFF-funded M115A1 HMMWF, now in DoD stocks and stored at Ali Al Salem Air Base, Kuwait. (Photo 
courtesy of author)
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Defense Trade and Arms Transfers

The Excess Defense Article (EDA) pro-
gram, first established in 1961 through the 
FAA, is a subset of FMS programming.73 
Generally, recipients of EDA already have 
U.S.-origin articles in their inventories.74 As 
such, the DoS facilitates EDA cases to sup-
plement those earlier acquisitions.75 First, 
the service takes inventory of their defense 
articles to determine if they have an excess 
based on force-determined stock retention 
allowances, among other things.76 Once 
the excess is identified, the service deter-
mines whether the defense articles should 
be decommissioned or sold “as is, where 
is.”77 Defense articles to be sold are offered 
to foreign partners by solicitation. Along 
with the solicitation, interest amongst 
foreign partners is generated by geographic 
combatant commanders.78 Interested parties 
reply to the solicitation with a letter of 
interest, and upon expiration of the solicita-
tion, the service generates an order of merit 
list of perspective buyers based on strategic 
imperatives. This order of merit list is pack-
aged by DSCA for the DoS and congressio-
nal approval. Once the foreign partner is 
approved to receive, they jointly inspect the 
defense articles. If the partner is satisfied, 
they submit a LOR, which is answered via 
LOA.79 The nominative defense articles are 
often offered at a reduced cost or grant to 
the recipient based on its level of deprecia-
tion. After some time, if the defense article 
cannot be sold, it is destroyed to avoid 
mounting storage and other lifecycle costs. 
The EDA program is not distinct from FMS 
in terms of time to process a case or manner 
in which it is processed, but rather in status 
of articles. For EDA, the military depart-
ment concerned owns the defense article, 
but has determined it is excess, as opposed 
to other FMS programming where the 
defense article is specifically produced for 
foreign partner sale. When authorized, this 
process has the aptitude to match excess 
articles with capability gaps for warfighters 
worldwide. This process best works when 
the receiving foreign forces have interop-
erable stocks and available field services 
representatives to assist the integration of 
the platform. It could also develop into an 
ongoing relationship where future parts are 
sold as well. Once the defense articles are 
purchased, the foreign partner must pack-

age and transport the defense article from 
its location. If a repair or other modifica-
tion to the defense articles is required, the 
receiving party pays that bill as well.

Before a defense article can be sold as 
EDA, the service must first offer it to the 
DoD and USG at-large. If a suitor is found, 
the DoD executes a direct sale to custom-
ers at-cost. For example, the Combined 
Joint Task Force (CJTF) operating out of 
Kuwait and Iraq could purchase defense 
articles on behalf of eligible Iraqi forces 
using the Counter-ISIS Train and Equip 
Fund (CTEF). Prior to acceptance, CJTF 
would inspect the items for suitability and 
condition. The Defense Logistics Agency 
(DLA) often assists in storing and trans-
porting DoD stock for both FMS cases 
and these other disposition approaches as 
well. Similar to DSCA in origin, the idea of 
DLA was born from the DoD’s inability to 
divest 17,000 courier pigeons at the close of 
World War II. The organization that would 
become DLA received them, housed them, 
then sold or gave them away to the public. 
Since its official inception in 1972, DLA 
has served the DoD in receiving its defense 
articles for demilitarization, reutilization, or 
destruction.80 In this capacity, DLA is cen-
tral to many divestment strategies, whether 
as a portal to share solicitations, a shipyard 
to store defense articles, or a logistics part-
ner worldwide.

Presidential drawdown authority is the 
final security cooperation option discussed 
in this article. Under this authority, the 
President may transfer defense articles from 
DoD stocks to vetted foreign partners in 
emergency situations. In order to exercise 
this authority, the President must identify 
the existence of an unforeseen emergency 
that requires immediate military assistance. 
The President must then determine that 
only his drawdown authority, and no other 
law, can quell this emergency. Upon mak-
ing this finding, the President reports their 
intent to use drawdown authority to Con-
gress. For example, in 2013, then-President 
Obama used his drawdown authority to 
support counterterrorism missions in Mali 
with airlift capabilities and fuel.81 Under 22 
U.S.C. § 506(a)(1), the aggregate value of 
drawdowns cannot exceed $100 million in 
any fiscal year.

All of the processes listed above have a 
common theme in that they require a close 
nexus to the use of DoD stocks as a conduit 
for transfer activity. For many defense arti-
cles, this makes sense as DSCA is the subject 
matter expert on transferring defense 
articles from DoD stocks, and has delegated 
DoS authorities. For some defense arti-
cles, however, the return to DoD stocks is 
nonsensical because of two reasons: time 
and money. As previously stated, the FMS 
process often takes six-to-twelve months to 
complete.82 During that time, the services 
accrue bills for defense articles they may 
have no intention of keeping.

The End Around: Bypassing DoD Stocks

The story of the Afghan Mi-17 may best il-
lustrate the utility of bypassing DoD stocks. 
The Afghan Air Force (AAF) used Russian 
Mi-17 rotary wing in their fight against 
the Taliban.83 The CSTC–A purchased 
many of these Mi-17s for the AAF through 
Rosoboronexport State Corporation, the 
Russian business entity that, under Russian 
law, has the exclusive right to negotiate the 
export of Russian military aircraft. On 23 
October 2008, the DoS imposed sanctions 
on Rosoboronexport for violating U.S. 
nonproliferation laws, and largely prohib-
ited USG agencies from contracting with 
them.84 On 21 May 2010, the DoS ended the 
sanctions;85 however, U.S. policy to transi-
tion the AAF fleet from Russian-made to 
U.S.-made aircraft remained until the fall of 
GIRoA.86 Nonetheless, from 2010 to 2014, 
CSTC–A used ASFF to procure 63 Mi-17 
aircraft from Rosoboronexport and transfer 
them to the AAF. Although lawful, this 
procurement sparked significant backlash 
in Congress.87 On 26 December 2013, Con-
gress passed the FY 2014 NDAA into law.88 
Section 1255 of the FY14 NDAA prohibit-
ed the DoD from obligating appropriated 
funds to enter into contracts or agreements 
with Rosoboronexport.

Notwithstanding the FY14 NDAA, 
Mi-17s remained a key component to DoD 
security assistance efforts with the ANDSF. 
Due to the nature of the conflict, and AAF 
use of the Mi-17, a contracted logistical 
support solution was necessary for requisite 
sustainment and overhauls of the fleet.89 
Simply put, in the interest of security coop-
eration, the DoD paid for the AAF Mi-17s 
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and funded their maintenance throughout 
the war. Despite this, the DoD has generally 
not maintained Mi-17s in DoD stocks and 
has little need to purchase or use Mi-17s 
moving forward. Taking these Afghan 
Mi-17s into DoD stocks would serve only 
to provide a time-consuming, base-budget 
crunching pass-through for follow-on secu-
rity cooperation initiatives.

The DoD is encouraged by the FY 
2021 NDAA to explore alternatives prior 
to invoking the 1531 process and returning 
the ASFF-funded articles to DoD stocks.90 
A proposal for future legislation is to create 
more mainstream opportunities for the 
DoD to transfer OCO-funded defense arti-
cles to vetted foreign partners without first 
using DoD stocks as a pass-through. The 
problem with using DoD stocks as a pass-
through is that security cooperation pro-
grams can take twelve months or longer to 
transfer defense articles to foreign partners. 
While in DoD stocks, the aircraft will need 
to be inducted, stored, and maintained. This 
costs money and the bill will go to the DoD 
organization maintaining the aircraft on 
their property books, regardless of whether 
that organization has any use for them. For 
those defense articles, such as the Mi-17, 
the use of DoD stocks as a conduit for 
re-transfer is expensive, time consuming, 
and generally not necessary.

For the Legal Advisor

Throughout the planning process, DSC-
MO–A remained impartial to which 
approach would best meet the USG needs, 
understanding that the DoS and the Office 
of the Secretary of Defense–Policy Division 
were in many regards the decision makers. 
This article matches that objective spirit. 
It is a recitation of the planning process to 
consolidate ASFF-funded defense articles 
in the fog after the war by DSCMO–A, a 
tactical-level organization that is leading up 
to provide strategic input on the dissolution 
of the ASFF-funded ANDSF estate.

The ASFF is just one security coopera-
tion fund available to the DoD. As Congress 
continues to train and equip foreign forces 
in the Middle East, Eastern Europe, the 
South Pacific, and around the world, the 
lessons of ASFF remain applicable to legal 
practitioners in any operating environ-
ment seeking to understand the fiscal and 
operational landscape of defense article 
transfers.91 For example, concurrent with 
the release of this article, security assistance 
initiatives are underway to support the 
defense of Ukraine against the Russian in-
vasion. As FMS cases, ASFF-funded defense 
articles will pass through the DoD and into 
Ukraine stocks. Judge advocates working in 
this space will need to understand security 
assistance mechanisms in order to contrib-
ute to this mission.92

The lessons of DSCMO–A are also 
value-added to the OIR retrograde from 
Iraq and Syria. Since FY 2015, Congress has 
used NDAAs to authorize CTEF through 
section 1209 in support of vetted Syrian 
groups and individuals, and section 1236 
to provide assistance to counter the Islamic 
State of Iraq and Syria.93 Similar to ASFF, 
the authority to use CTEF to fund partner 
forces will diminish commensurate with 
the phasing of its operation. When that 
happens, it remains unclear if the law is 
structured for proper CTEF dissolution 
planning. In its current state, section 1209 
does not appear to authorize the DoD to 
accept all states of CTEF-funded defense ar-
ticles into DoD stocks. In addition, defense 
articles purchased with Counterterrorism 
Partnerships Funds, reprogrammed to pro-
vide assistance to vetted Syrian groups and 
individuals are not eligible for a transfer to 
DoD stocks.94

Although the BCA expired in 2021, 
legacy defense articles and antiquated law 
persist. As such, this case study re-tells the 
disestablishment of ASFF as a matter of 
historical importance for OIR planners to 
contemplate and also to underscore the 
need for contract and fiscal law competency 
in operational assignments. It is the judge 
advocate who must be ready to close the 
gap between law, policy, and the mission 
when navigating end state operations of 
foreign partner funds.

In many regards, the dissolution of the 
ANDSF was a case of first impression. Con-
gress did not design security assistance law 
to retrieve the estate of a collapsed partner 
nation. The DSCMO–A, assembled largely 
from retrograded United States Forces–Af-
ghanistan personnel and CSTC–A hold-
overs, was stood up to validate and obli-
gate funds in support of the ANDSF war 
machine, not navigate strategy and policy to 
take it apart. This was not the mission they 
deployed for, but the mission they received, 
and the staff understood its importance. For 
the legal advisor, it is imperative to build 
relationships across the staff and outside of 
the organization in order to leverage exper-
tise beyond traditional legal disciplines and 
assist the command in meeting its mission.95 
Networking means speed means mission 
accomplishment. For the national security 
law specialist, contract and fiscal law speaks 

Afghan National Army Air Corps aviators land an MI-17 helicopter at Bagram Air Base, Afghanistan. (Credit: 
Sergeant Stephanie van Geete)
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to the very core of your competency. Em-
brace the full spectrum of your chosen craft 
or make room at the table for your contract 
attorney counterparts.96 Today, more than 
ever, these two disciplines are one. For the 
contract and fiscal law practitioner, buckle 
up—your time is now.

Winding up the Estate

The DSCA celebrates its fifty-year anniver-
sary this year.97 From a security cooperation 
perspective, the operating environment 
DSCA was born into is not so different than 
today. In 1971, DSCA worked to provide 
the South Vietnamese forces with defense 
articles in their fight against the North. In 
the chaos of retreat, more than $1 billion 
in U.S.-made defense articles—vehicles, 
tanks, aircraft, and more—were lost to the 
North. By March 1973, the final American 
troops departed Vietnam, but the conflict 
carried on. The DSCA continued to provide 
defense articles to the South until the fall of 
Saigon in the spring of 1975. In the after-
math, Army Chief of Staff General Fred-
erick C. Weyand was tapped by President 
Gerald Ford to assess the loss and deter-
mine what, if anything, could be salvaged.98

Today, as it did fifty years prior, the 
law seemingly limits how the United States 
can transfer defense articles away from 
disbanded partner forces. This leaves a large 
gap in DoD capabilities in their attempt 
to consolidate all ANDSF defense articles 
in U.S. possession. The DSCMO–A will 
soon change commanders. After that, the 
FY 2022 continuing resolution will expire. 
Congress may develop the law surrounding 
the disposition of ASFF-funded defense 
articles in future legislation, but until then, 
DSCMO–A will continue to refine and 
execute the options at hand to responsibly 
closeout ASFF activities, moving to fric-
tion. TAL
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Notes

1. The Judge Advocate General’s (JAG) Corps’s mission 
is: “Provide principled counsel and premier legal ser-
vices, as committed members and leaders in the legal 
and Army professions, in support of a ready, globally 
responsive, and regionally engaged Army.” Mission, 
JAGCnet, https://www.jagcnet.army.mil/Sites/jagc.
nsf/homeContent.xsp?open&documentId=DEE613D-
FEC84B73B852579BC006142CE (last visited Jan. 26, 
2022).

2. The JAG Corps’s vision is: “In an increasingly 
complex and legally dynamic world, remain the most 
highly trained and values-based Corps of adaptive, 
ready, and dedicated legal and Army professionals 
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No. 3
Emotional Intelligence 

Practice for JAG Corps Leaders
By Major Pearl K. Sandys

[E]motional intelligence is the sine qua non of leadership.1

There are very few downsides to becoming more emotionally intelligent, even for the militantly rational like some lawyers.2

Of the approximately 200-plus military occupational specialties 
(MOS) in the Army,3 the 27A MOS is the only one that re-

quires a license to practice the law.4 Because of this specialized field 
of practice, judge advocates (JAs) are charged to deal with a wide 
range of issues in the Army, all of which involve communicating, 
negotiating, counseling, and advising.5 Especially in the fields of le-
gal assistance and military justice,6 JAs often face moral and ethical 
dilemmas, which require sound judgment, competence in the law, 
and emotional maturity.7 To lead these JAs, the Judge Advocate 
General’s (JAG) Corps needs leaders who are experienced, compe-
tent, and emotionally equipped.8

As leaders and officers in the Army, JAs are expected to 
rely on Army leadership doctrine as outlined in Army Doctrine 
Publication (ADP) 6-22.9 The doctrine “establishes and describes 
the Army profession and the foundations of Army leadership,”10 as 
well as “what leaders should be and do.”11 Delving further into the 
fundamental principles of leadership on a practical level, ADP 6-22 
dedicates a chapter to that topic “Leadership in Practice.”12

While Army doctrine does “acknowledge and account for 
human nature,”13 ADP 6-22 does not fully address the practical 
aspects of leadership principles. Essentially, Army doctrine lacks 
the “how-to.” Doctrine is merely the “last refuge of the unimagi-

native,”14 unless it can be practically adopted and applied. Just like 
war, the legal field is much more than a “contest of wills; it is also 
the province of fear, passion, camaraderie, heroism, and grief.”15 
In this regard, war and the legal field both stem from the domain 
of human emotion and, by consequence, the actions stemming 
from human emotion. Leadership in practice requires—at least in 
successful practice—an understanding of self and others within the 
human domain; it requires emotional intelligence (EI).

Emotional intelligence is the mechanism through which JAs 
can apply leadership doctrine to fit their system of values and be-
liefs, personality, and current professional and personal situations, 
while thoughtfully considering the system of values and beliefs, 
personalities, and professional and personal situations of their sub-
ordinates, peers, and leaders. Because understanding what EI is (or 
is not) is a necessary step to practicing EI in thought and action, 
this article begins with an overview of EI, specifically delving into 
Daniel Goleman’s EI model, and how it is embodied within and 
correlates to Army leadership doctrine.16 The article then explains 
how obstacles can prevent effective training and learning even 
though EI is adoptable and changeable. These obstacles, however, 
can be overcome, leading to the conclusion that because emotion-
al competence can be learned,17 EI training should be embedded 
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within all stages of a JA’s career develop-
ment.18 Building on that proposed practical 
application, EI is explored within a JA’s 
legal practice, explaining how leaders can 
better understand and lead their subordi-
nates through learning EI. The article con-
cludes by highlighting how EI training can 
equip JAs to be better leaders, going beyond 
what is written in leadership doctrine and 
embracing a motivated leadership practice 
of increased self-awareness, empathy, and 
humility.

Emotional Intelligence and 

Army Leadership Doctrine

Emotional intelligence is “the capacity for 
recognizing our own feelings and those of 
others, for motivating ourselves, and for 
managing emotions well in ourselves and 
our relationships.”19 In other words, EI is 
the ability to understand and manage your 
own emotions and those of the people 
around you. In defining the concept, it is 
helpful to also state what it is not. Emo-
tional intelligence is not a set of personality 
traits or qualities, such as agreeableness, 
optimism, and calm.20 Emotional intelli-
gence is a set of “interrelated abilities”21 and 
the capacity to recognize “one’s and others’ 
emotional states to solve problems and 
regulate behavior.”22 Emotional intelli-
gence is also not intelligence quotient (IQ), 
although “the emotional brain is as involved 
in reasoning as is the thinking brain.”23 
Intelligence quotient is “a measure of your 
personal information bank—your memory, 
vocabulary, mathematical skills, and visual 
motor coordination.”24 Although IQ has 
been studied, researched, and tested for 
more than 100 years,25 studies show that IQ 
does not have as much significant impact 
on job performance, success, or leadership 
capability.26 Intelligence quotient is “just a 

threshold competence; you need it to get 
in the field, but it does not make you a star. 
It’s the emotional intelligence abilities that 
matter more for superior performance.”27 
Consider the JAG Corps, which fosters an 
underlying assumption of a base-line level 
of legal competence in its officers: all JAs 
are required to have graduated from law 
school and hold a valid license to practice 
law.28 The technical skills to practice law 
(and underlying baseline IQ level required 
to graduate from law school and pass the 
bar), are merely “threshold capabilities.”29 
Without EI, “a person can have the best 
training in the world, an incisive, analytical 
mind, and an endless supply of smart ideas, 
but he still won’t make a great leader.”30

Emotional Intelligence and 

Emotional Competence

To understand how EI31 can serve as the 
conduit through which Army leadership 
doctrine can be put into practice, it is 
important to first delve into the EI frame-
work using Daniel Goleman’s model.32 This 
informs how JAs might compare Army 
doctrine to commonly accepted norms of 
EI. Under Goleman’s EI model, EI is com-
prised of five domains: 1) self-awareness 
(“knowing one’s internal states, preferences, 
resources, and intuitions”), 33 2) self-reg-
ulation (“managing one’s internal states, 
impulses, and resources”),34 3) motiva-
tion (“emotional tendencies that guide or 
facilitate reaching goals”),35 4) empathy 
(“awareness of others’ feelings, needs, and 
concerns”),36 and 5) social skills (“adeptness 
at inducing desirable responses in others”).37 
Domains 1, 2, and 3 fall under what Go-
leman refers to as “personal competence,” 
which are competencies that determine 
“how we manage ourselves.”38 Domains 4 
and 5 fall under “social competence,” which 

are competencies that determine “how we 
handle relationships.”39 Goleman lists twen-
ty-five competencies that fall under one of 
those five domains.40

According to Goleman, a successful 
performer or leader does not need all twen-
ty-five competencies, but only requires ap-
proximately six competencies “spread across 
all five areas of EI.”41 This is because these 
competencies are distinct, yet “interdepen-
dent” on each other, and different jobs or 
tasks may demand more of one competency 
over another.42 When EI is learned, either 
through experience or training (or both), 
it results in emotional competence—or 
growth in that emotional competence. 
Having EI “determines our potential for 
learning . . . self-awareness, motivation, 
self-regulation, empathy, and adeptness in 
relationships.”43 Having a high level of EI 
means that a person has “excellent potential 
to learn” emotional competencies.44 When 
JAs and JA leaders utilize these emotional 
competencies, productively tailor them to 
manage their own emotions, and recognize 
and acknowledge the emotions of others in 
any given situation, they possess “emotional 
agility.”45

Army Leadership Doctrine and Correlating 

Emotional Intelligence Competencies

Army leadership doctrine already contem-
plates many of the EI competencies, which 
indicates their importance to personal 
leadership development. When the Army 
leadership requirements model is examined 
using Goleman’s framework, it becomes 
clear how Army leadership doctrine is 
embedded within and correlates to the EI 
model.46

The Army leadership requirements 
model, as outlined in ADP 6-22, “establish-
es a core set of requirements that inform 
leaders of the expectations for what they 
need to be, know, and do.”47 The model 
consists of two components: attributes (“Be 
and Know”) and competencies48 (“Do”).49 
Attributes are “internal” to an individual 
and comprise three categories: character, 
presence, and intellect.50 Competencies are 
actions that are expected of Army lead-
ers.51 The three competency categories are: 
leads, develops, and achieves.52 According 
to Army leadership doctrine, the differ-
ence between attributes and competencies 

Emotional intelligence is the mechanism through which JAs 
can apply leadership doctrine to fit their system of values and 

beliefs, personality, and current professional and personal 
situations, while thoughtfully considering the system of 

values and beliefs, personalities, and professional and 
personal situations of their subordinates, peers, and leaders.
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is that competencies can be “trained and 
developed,” while attributes are “personal 
characteristics, which are molded through 
experience over time.”53 Under Goleman’s 
EI theory, however, most Army leadership 
attributes, if they fall within the EI do-
mains, can also be “trained and developed” 
or—in other words—learned.

An examination of Army leadership 
attributes and competencies show that with 
the exception of the “expertise” attribute, 
all attributes and competencies fall within 
one or more of Goleman’s EI domains.54 Ex-
pertise, as an attribute, does not fall within 
an EI domain because it is in the domain of 
IQ.55 Accounting for this exception, there is 
significant overlap between Army leader-
ship doctrine and EI domains, especially in 
the concept of self-awareness.56 Army doc-
trine specifically mentions self-awareness in 
the context of leadership:

Self-awareness is fundamental to un-
derstanding one’s abilities. . . . Leaders 
require self-awareness if they are to 
accurately assess their own experience 
and competence as well as earn the 
trust of those they influence. Being 
self-aware means seeing one’s self as 
viewed by others and understanding 
the levels of influence one is likely to 
have with followers.57

Self-awareness is also discussed in the 
context of resilience.58 Even leaders with 
high EI may lack self-awareness when 
overwhelmed by professional or personal 
stressors. Managing stressors or “overcom-
ing obstacles . . . takes mental discipline and 
resilience.”59 Resilience, as an Army leader-
ship attribute, falls within Goleman’s per-
sonal competence domains of self-aware-
ness, self-regulation, and motivation.60

While ADP 6-22 does not explain 
how to put these attributes—such as resil-
ience—and competencies into practice,61 the 
acknowledgement and learning of EI can 
become the “how-to.” Specifically, within 
the realm of a JA’s legal practice, both as a 
practitioner and leader, a high level of EI 
is required to be successful and is essential 
to develop a sense of personal meaning 
and satisfaction. Although EI levels can be 
enhanced through learning and training, 

recognizing specific obstacles that hinder 
learning can lead to more effective training.

Emotional Intelligence 

Learning and Obstacles

Psychological research, studies, and EI 
training programs have proven the poten-
tial for EI growth in individuals.62 These 
studies and programs show that EI is not 
rigid and can be increased with deliberate 
practice and training.63 Willingness and 
motivation to learn, empathy, and accurate 
self-perception open the door for higher 
levels of EI. On the other hand, some JAs 
might assume their EI levels are accept-
able—and they probably are. But “[i]f you 
always do what you’ve always done, you’ll 
always be where you’ve always been.”64 In 
the spirit of continual growth throughout 
JAG Corps careers, it is important to exam-
ine possible obstacles to such self-develop-
ment in the realm of leadership, and address 
each possible roadblock in turn. The three 
primary obstacles to learning or expanding 
EI are: 1) ego,65 2) lack of empathy, and 3) 
inaccurate feedback from peers, subordi-
nates, and supervisors.66

Obstacle 1: Ego

Ego is the “self” and “[w]hen properly 
balanced with [EI], ego can be an im-
portant pillar to success (in the form of 
self-confidence, assuredness, conviction, 
clear decision making, and more).”67 On the 
other hand, having too much ego means 
having “an exaggerated sense of self-impor-
tance.”68 This exaggeration manifests itself 
in several ways. First, it leads to resistance 
to and unacceptance of feedback69 because 
there is an underlying fear of vulnerability70 
and shame. People who have too much ego 
often hide behind their positions of author-
ity,71 surround themselves with people who 
will not disagree, and, instead, feed their 
need for self-aggrandizement. They are of-
ten blind to their weaknesses72 and underes-
timate how much others are observing their 
leadership failures.

Having an exaggerated sense of 
self-importance shuts out opportunities 
for reflection and change. People with too 
much ego lack self-awareness73 and often 
overestimate their abilities and emotional 
competence; they have an inaccurate per-
ception of themselves. Although they can 

benefit most from EI training, they are the 
least likely to be aware of and acknowledge 
their need to manage their egos. When 
too much ego presents as an obstacle to 
learning, leaders and trainers need to spend 
significant time and effort emphasizing the 
importance and benefits of EI and accurate-
ly assess and boldly present the individual’s 
current state of EI.74 Having these “tough 
conversations”75 will be necessary to help an 
individual overcome this obstacle, and these 
conversations may also be a reality check on 
the individual’s ability to empathize.

Obstacle 2: Lack of Empathy
76

Empathy is about connecting and “tak[ing] 
the perspective of someone else.”77 Empathy 
is not sympathy or concern.78 It is also not 
about making a problem go away or fixing a 
situation. Empathy is a “vulnerable” choice 
because “if I were to choose to connect with 
you through empathy, I would have to con-
nect with something in myself that knows 
that feeling.”79 Army leadership doctrine 
recognizes empathy as a character attribute 
and defines it as a “realization that leads to 
a deeper understanding” of “what others 
are experiencing and feeling,” while also 
“genuinely relat[ing] to another person’s 
situation, motives, or feelings.”80

Lack of empathy implies that a person 
does not have the genuine will or desire to 
step into the shoes of another and expe-
rience something from another’s point of 
view. This becomes a significant obstacle to 
learning EI because EI is all about the capac-
ity to understand others’ emotional states, 
as well as one’s own.81 Lack of empathy also 
correlates to lack of self-awareness because 
people lacking self-awareness do not realize 
how their indifference or lack of empathy 
is affecting another person: “Self-awareness 
allows [people] to understand not only 
their own motivations and tendencies, but 
also how that behavior affects and influenc-
es others.”82

Emotional intelligence training can 
explain the essence of empathy and help 
individuals be more self-aware of their level 
of empathy. By taking the time and effort to 
learn about oneself through thoughtful and 
deliberate questioning, contemplation, and 
discussion, individuals can conceptualize—
distill into words—their ability (or lack of 
ability) to empathize.83 Although it is pos-
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sible to go through this EI training alone, 
it is particularly helpful and eye-opening 
when people who frequently interact with 
an individual offer “honest and productive” 
feedback.84

Obstacle 3: Inaccurate, Vague, 

and Disingenuous Feedback

Feedback is important to self-development, 
which is “continuous and begins with the 
motivated individual, supplemented by a 
concerted team effort.”85 This “team effort” 
includes “quality feedback from . . . peers, 
subordinates, and superiors . . . .”86 Provid-
ing feedback is a three-way street: leaders, 
subordinates,87 and peers can all provide 
valuable feedback to each other.88 Inac-

curate, vague, and disingenuous feedback 
occurs when people fear repercussions for 
saying something wrong or being wrong.89 
People may also be inclined to give this 
type of feedback when they want to “take 
the easy way out” or perpetuate a “cultural 
norm of nice and polite.”90 Feedback like 
this becomes an obstacle to learning EI 
because EI training and development re-
quires an honest and critical assessment of 
an individual’s performance and behavior, 
based on thoughtful, focused, and genuine 
observations over time. Translating these 
assessments into feedback requires “tough 
conversations” and integrity, “choosing 
courage over [one’s own] comfort.”91

Inaccurate, vague, and disingenuous 
feedback can be overcome when leaders 
create a “climate of psychological safe-
ty”92 that fosters honest and constructive 
feedback, “without threat of repercussion or 
blame.”93 Psychological safety is the “belief 

that the work environment is safe for inter-
personal risk taking,”94 such as feeling free 
to speak up, offer new or different ideas, 
and discuss concerns and mistakes, with-
out fear of reprisal or judgment. Leaders 
are in a position to create the conditions 
for a psychologically safe workplace by 
acknowledging and limiting the role of fear 
in the process of learning and developing.95 
Leaders should also recognize that the low-
er-ranking Service members are more likely 
to feel less “psychologically safe” than high-
er-ranking Service members.96 Lower-rank-
ing Service members may “constantly [be] 
assessing [their] relative status, monitoring 
how [they] stack up against others . . . 
[even] subconsciously.”97 When conditions 

are set to allow members of an organization 
to outwardly be honest, bold, and challenge 
the status quo, the quality of feedback will 
be more accurate, clear, and genuine.

When the three obstacles discussed can 
be overcome, EI training can be effective at 
every stage of a JA’s career. As JAs rise in 
rank and positions of responsibility, their 
circle of involvement becomes broader. 
Judge advocates in all stages of their careers 
need EI to navigate their way through 
lawyering, leadership, and relationship 
management in a rapidly changing and 
complex environment.

EI Within a Judge Advocate’s 

Legal and Leadership Practice

Is there another profession that needs to 

grasp the complex human domain more 

than the military, where trust is our cur-

rency and lives hang on our decisions? 

How can we expect to influence and mo-

tivate [our clients and fellow Soldiers]  to 

accomplish inherently emotional missions 

without first seeking to learn what makes 

them tick?
98

EI Within a Judge Advocate’s Legal Practice

Judge advocates are officers who have gone 
through recognized and widely-accepted 
legal training.99 Many JAs have been trained 
under the traditional legal view that the law 
is “above emotions.”100 This may be why 
legal practice is often “aggressively rational, 
linear, and goal oriented,”101 masking the 
important emotional components that are 
also involved.102 Emotions provide valuable 
information and insight into any given sit-
uation and can enhance a JA’s ability to nav-
igate the complex realm of legal practice.103 
And when legal analysis is coupled with 
thoughtful consideration of one’s “emotion 
and intuition” (and the emotions and intu-
itions of all parties involved), it can result in 
a “more fully informed, and therefore better 
reasoned and more appropriate decision.”104

For JAs, EI comes into play in all 
aspects of legal practice, including repre-
senting clients, managing and understand-
ing victims, advising commanders, and in 
relationships with other JAs and leaders. 
The ability to communicate, build and 
manage relationships with different people 
in various settings—practicing EI—is as 
important as mastery in a particular area 
of law.105 When JAs manage relationships 
with emotional competence, JAs can navi-
gate their way through complex situations 
and make better decisions—decisions based 
on thorough analysis and critical thinking, 
coupled with thoughtful consideration of 
underlying emotional factors. Awareness 
of one’s and others’ emotional states in 
a decision-making process can “reduce[] 
results tainted by extraneous or damaging 
emotions . . . like fear or pride.”106

More importantly, EI can help JAs 
reduce the overwhelming amount of 
stress and anxiety they face on the job.107 
For example, consider trial and defense 
counsel negotiating the outcome of a case. 
Both counsel may come to the table with 
specific, rational objectives, such as certain 
pleas and sentences. Anxiety exists on both 
sides, whether they recognize it or not, 

For JAs, EI comes into play in all aspects of legal 
practice, including representing clients, managing and 

understanding victims, advising commanders, and in 
relationships with other JAs and leaders. The ability 

to communicate, build and manage relationships with 
different people in various settings—practicing EI—is as 

important as mastery in a particular area of law.
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because both trial and defense counsel are 
“anxious about whether any agreement . . . 
can be reached, whether the other side is 
trustworthy or intentionally cutthroat, and 
whether their own abilities are sufficient to 
produce the best deal.”108 If anxiety is not 
“properly recognized and . . . managed . . . 
it can make [both parties] defensive and . . . 
less effective.”109 Trial and defense counsel, 
instead of focusing on the negative emo-
tions surrounding the process, can work on 
1) understanding their own and opposing 
counsel’s limitations or constraints;110 and 
2) analyzing the legal issues involved from 
both perspectives, with a focus on values,111 
such as cooperative relationship-building, 
trust, and appreciation for each other’s roles 
in the military justice process.

Anxiety during negotiations is just 
one specific example of how job-related 
pressure and stress can manifest itself in 
practice. Over the years, numerous studies 
have been conducted, showing that lawyers 
have above-average cases of substance 
abuse, depression, and other psychological 
problems.112 Exhaustion and burnout,113 
coupled with high expectations, and a “psy-
chologically unsafe” work environment has 
a direct effect on physical health as well.114 
Possessing EI is pivotal because JAs with 
higher EI can better regulate their emotions 
and overcome negative ones with “val-
ue[s]-based”115 and “accurate” thinking.116 By 
utilizing EI, JAs will have sound mental and 
physical health,117 and be better and more 
effective lawyers and leaders.

EI Within a Judge Advocate’s 

Leadership Practice
118

Leaders must either invest a reasonable 

amount of time attending to fears and 

feelings, or squander an unreasonable 

amount of time trying to manage ineffec-

tive and unproductive behavior.
119

Judge advocate leaders must have emo-
tional antennas that point both inward and 
outward. As mentioned above, even leaders 
with high EI may lack self-awareness when 
overwhelmed by professional or person-
al stressors.120 Self-awareness can help 
leaders understand and accept the reality of 
aggregated stressors that might hinder them 
from making values-based, cognizant deci-

sions—decisions they would usually make 
easily and correctly without the burden of 
these stressors clouding their judgment.121 
When leaders are able to “take a sober, 
down-to-earth view”122 of their stressors, it 
will prepare them “to act in ways that allow 
[them] to endure and survive extraordinary 
hardship”; it will allow leaders to build and 
sustain resilience.123 The ability to under-
stand and accept reality can also help leaders 
point their emotional antennas outward 
and allow them to recognize and tune into 
subordinates’ struggles and emotional states 
in any given situation. This recognition will 
enable leaders to tailor their counseling, 
coaching, and mentoring to focus on how 
subordinates can accurately assess their 
struggles and emotional states (as well as 
those of other parties involved) to influence 
follow-on decisions and actions.

Counseling, coaching, and mentoring 
can be most effective—and, quite frankly, 
easiest—when subordinates are motivated. 
Judge advocate leaders should understand 
that a subordinate’s motivation is strongly 
influenced by the climate of the office;124 
“leadership sets the tone.”125 No amount of 
proven EI development or training will be 
effective if the office environment does not 
support and encourage learning.126 Leaders 
should also be aware even in a psycholog-
ically-safe environment,127 learning does 
not end with mere training. The process of 
learning EI to acquire emotional compe-
tence and agility requires a continuous cycle 
of reflection and receptiveness to feed-
back on the learner’s part. It also requires 
meaningful and thoughtful observance and 
providing of honest feedback on the leader’s 
part. When it comes to meaningful and 
thoughtful observance and honest feedback, 
subordinates can also play a part and take 
on a leadership role.128

Subordinates’ role in the feedback pro-
cess129 will also encourage engagement in 
the workplace. “Engaged workers . . . have 
bought into what the organization is about 
and are trying to make a difference.”130 
Engaged JAs will better foster relationships 
with leaders, peers, clients, and subor-
dinates, creating a sense of purpose and 
belonging in their work.131 Engagement is 
also strengthened as JAs learn—throughout 
their careers—how to be leaders by being 
good followers first.

“Being a good [follower] is part of 
being an effective leader.”132 From initial 
entry, JAs are taught to switch between 
leading and following, reinforcing the 
“servant follower-leader mindset.”133 One 
of the strengths of the JAG Corps is that its 
people know “how to step in and step out 
of their follower and leaders roles.”134 This 
means that when it comes to EI training, 
all JAs would benefit from learning EI from 
a follower and leader perspective. This 
perspective-based EI concept alone can in-
troduce JAs to view the world from another 
JA’s perspective, thereby increasing social 
competence, to include empathy. When JA 
leaders can learn to shift perspectives and 
approach each relationship in a mindful, 
values-driven, and productive way, ser-
vant-leadership can be put into practice—
and also enhanced.135

Conclusion

Army leadership doctrine,136 while ac-
knowledging the role of human nature and 
emotions in leadership practice, does not 
address the practical aspects of leadership 
principles. Emotional intelligence is the 
mechanism through which Army leadership 
doctrine can be put into practice. Emotional 
intelligence can be learned and developed 
further, even when obstacles—such as too 
much ego; lack of empathy; and inaccurate, 
vague, and disingenuous feedback—stand in 
the way. These obstacles can be overcome 
with deliberate and thoughtful training.137 
When JAs use emotional intelligence to 
navigate their way through lawyering, 
following, leadership, and relationship 
management, the JAG Corps can be more 
engaged, productive, and effective.

The uncharted territory of emotions 
should be explored with enthusiastic and 
analytical curiosity, as well as a dose of 
humility, so that it becomes an additional 
competence in a JA’s toolkit. Ignoring the 
domains of emotional intelligence in a JA’s 
legal and leadership practice can lead to 
the danger of counter-productive leader-
ship.138 When JAs use steady emotional 
intelligence in each act of leadership or legal 
practice (through self-awareness, self-reg-
ulation, motivation, empathy, and social 
skills), those collective actions can become 
stories of the emotionally intelligent leader, 
and those collective stories will blossom 
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into a system that produces and inspires 
more emotionally intelligent JA leaders.139 
Through our collective actions and stories, 
JAs can continue to elevate the quality of 
leadership in the JAG Corps. TAL
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Shafter, Hawaii.
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What is the situation? What are your immediate 
emotions? Identify each emotion.

What are your immediate 
thoughts? Identify each thought.

How do you want to respond? Pay attention to specific 
impulses to act.

Acknowledge and accept each 
emotion and thought.

Identify important values.
See the forest, not the trees.

Let your values guide your 
response/next action.

Reconize your patterns. Are 
you avoiding/ignoring/clinging 

to/rationalizing?

Appendix B
Emotion Evaluation for Self
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Closing Argument
“How Can I Help?” 
Servant Leadership and Why It Creates a Healthy Team

By Colonel Keirsten H. Kennedy

When you’re a leader—no matter how long you’ve been in your role or how hard the journey was 

to get there—you are merely overhead unless you’re bringing out the best in your employees.
1

Hello! First-time staff judge advocate (SJA) 
here, long-time fan of The Army Lawyer. 
I have recently discovered that SJAs have 
kind of hard jobs; yes, folks, you heard it 
here first. Of course, every Judge Advocate 
General’s (JAG) Corps job seems to begin 
with the firehose-drinking analogy, but 
then it calms down after a few months of 
applying what you’ve learned, and you start 
to feel more comfortable in your new role. 
Having had several new assignments over 
the last nineteen years, I assumed SJA-ing 
would follow a similar pattern. But every 
day is a new adventure, tackling issues that I 
know some, little, or nothing about—to in-
clude issues where my skills are either rusty 
or nonexistent. This daily situation keeps 
me humble, but it also keeps me turning 

to my office of the staff judge advocate 
(OSJA) team: branch chiefs, young judge 
advocates (JAs) and paralegals with the time 
and talent to begin gaining subject-matter 
expertise in legal areas, and—most impor-
tantly—the OSJA leadership foundation. I 
frequently ask myself where I can fit in and 
lead effectively as the OSJA hums along, 
driven by the incredible professionals who 
do the hard work and keep our legal prac-
tice at an incredibly high level of success. 
Spoiler alert: it’s servant leadership. 

The magic that happens when a leader 
places followers’ needs over their own 
desires (for personal success, recognition, 
etc.) is the most incredible lesson of leader-
ship: the more you help others, the easier 
your job as a leader becomes. And the most 

exciting thing of all is this: servant leader-
ship is for anyone! Second-most exciting 
thing: everyone can practice being a servant 
leader right now and watch as their teams 
transform into a cooperative, high-func-
tioning community—all because they know 
that you, their leader, are there to help 
them as your primary purpose. 

Though you might in fact already be 
practicing servant leadership, it is import-
ant to understand what servant leadership 
is, the effect this leadership approach can 
have on your team, and how to embrace 
and ultimately embody this highly-effective 
style of leadership. Experts in leadership 
studies agree there are myriad effective 
ways to lead,2 and individuals usually 
gravitate toward one or two approaches 
as their primary “leadership language.”3 In 
general, five leadership styles have emerged 
as the most popular way to define a leader’s 
approach to heading up teams and orga-
nizations: transformational leadership, 
participatory leadership, values-based lead-
ership, situational leadership, and servant 
leadership.4 We may employ each, depend-
ing on the situation and role we currently 
serve; we may also dabble early on in our 
careers in each, learning which style suits us 
best and is most authentic to our person-
alities. In sum, leadership styles—though 
often presented as four, five, or even six 
distinguishable lanes we can organize our-
selves into—do tend to vary subjectively, as 
applied to each individual leader. 

Servant leadership is a simple concept. 
First coined in the 1970s, “servant lead-
ership” was Robert K. Greenleaf’s way of 
describing a leader who puts serving others 
above all else.5 This leader “ensures that 
followers are growing in all areas—their 
profession, knowledge, autonomy, and even 
their health and physical development.”6 If 
this sounds familiar, it should: the Army’s 
leadership doctrine delves extensively into 
growth and investing in those we lead.7 
Beyond simply developing subordinates in 
a rigid, formulaic way, servant leaders “help 
their people feel purposeful, motivated, and 
energized so they can bring their best selves 
to work.”8 This relationship between leader 

The 2d Infantry Division legal team engages in 
some friendly competition and team building at PT! 
(Photo courtesy of author)
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and follower is absolutely essential to the 
success of a team, office, and (ultimately) 
an organization, and Army leaders strive 
to make that connection with the officers 
and Soldiers they lead—all to ensure they 
accomplish their missions. Most persuasive 
here is the Army’s definition of a leader: 
“An Army leader influences others to 
accomplish missions.”9 Notably, it does not 
say, “An Army leader accomplishes the mis-
sion.” Influencing others is thus essential 
in getting our work done, and that leader 
definition emphasizes the “others” involved 
in leading. When leaders expressly serve 
others as their top priority, organizational 
success almost always follows. 

No matter a leader’s personality or 
leadership abilities, adopting an attitude of 
servant leadership will reverberate among 
that leader’s followers. In the military, 
servant leadership seems to underpin each 
type of leadership style, due mainly to our 
role as “honorable servants of the Nation.”10 
In our capacity as officers, warrant officers, 
civilians, and noncommissioned officers, 
we have “distinctive roles as honorable 
servants, Army experts, and stewards of 
the profession.”11 These three roles, in 
turn, relate to the Three Cs that The Judge 
Advocate General emphasizes in most of his 
discussions on leadership: character (honor-
able servant), competence (Army experts), 
and commitment (stewards of the pro-
fession).12 A servant leader’s humility and 
desire to help and improve subordinates 
is part of their character; a servant leader 
monitors and provides opportunities for 
subordinates to maximize and grow their 
competence; and a servant leader creates 
an environment where subordinates want 
to show up and give their best, inspiring 
commitment to the team (and, as a result, 
to the organization). The inevitable effect 
of a leader whose followers know wants to 
help those followers set and achieve their 
personal and professional goals is this: those 
followers trust their leader more, work 
harder toward shared goals/missions, and—
best of all—feel like they are an essential 
part of a team.13 There is no better feeling 
than coming to work and knowing you are 
valued, your needs will be met, and you are 
surrounded by encouraging teammates.

So, how should you try to embrace 
servant leadership in your everyday 

interactions? The best way is to be helpful. 
That’s essentially it. Talk to people, find 
out what they need or want, figure out—to-
gether—a path or a series of smaller goals to 
get there, and then ask, “How can I help?” 
Young leaders or informal leaders can do 
this with their peers or co-workers, with 
other staff members, and with clients. Mid-
level and senior leaders must get to know 
those they lead14 and ask what you can do 
to help them do their jobs better/run that 
marathon/spend more quality time with 
their families/anything the subordinate 
indicates is a goal or priority. “By nurturing 
participatory, empowering environments, 
and encouraging the talents of followers, 
the servant leader creates a more effective, 
motivated workforce and ultimately a more 
successful organization.”15 

The most natural human action is 
to form a community, to cooperate with 
each other and to help each other—why 
should leading be any different? Leaders are 
truly in the best position to ask their team 
members, “How can I help?” and follow 
through with that help, all for the benefit 
of that individual. The race for personal 
success and acclaim subsides as the spirit 
of servant leadership features prominently 
in our actions; the individual leader does 
tend to fade into the background, in favor 
of featuring and highlighting those whom 
we serve. Senior leaders thus model servant 
leadership so the next generation of JAG 
Corps leaders achieve their goals, love their 
workplace (or at least enjoy it), and learn 
how to espouse servant leadership them-
selves as they grow and move into their 
own bigger leadership roles. We all joined 
this noble profession of arms to serve our 
country; as servant leaders, we simply view 
our country on a micro-scale, serving indi-
viduals in service to our country. TAL

COL Kennedy is the staff judge advocate for the 

2d Infantry Division at Camp Humphreys, Korea.
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