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DISCLAIMER: THE BELOW ARTICLE WAS WRITTEN PRIOR TO THE FICAL CLIFEEGISLATION
PASSED 2 JANUARY 2013.

FOR ESTATE PLANNING PURPOSES, THE FOLLOWING NUMBERS APPLY FOR4£01

The 2010 tax law allowing an individual to transfer up to $5 milliorfteg during life or at death was made
permanent and is adjustadnually forinflation. In 2013 this basic exclusion amount was adjustadriflation and
raised to $5.25 million per person. For 20t inflation adjustment to the estate taxesion amount for deaths in
2014brings tte basic exclusion amount to $5:8dllion. Also as part of the Fiscal Cliff legislation, the top estate tax
rate was raised from 35% to 40%.

What We Know: A Brief Tax Update
Lieutenant Colonel Samuel W. Kan, CFP®

Although many of the provisions of the Tax Relief, Unemployment Insurance li®eaation,
and Job Creation Act of 2010 will soon sunsthtere is still some degree of tax certainty for the
current tax year and beyond. For example, the Middle Class Relief and Job Creation Act of 2012
extends the payroll tax reduction through 2048ile cost of living adjustments allow taxpayers to
increase their 2012 Thrift Savings Plan or 401(k) contributions from $16,500 to $27,008.
brief tax update provides five appendices to summarize some of the most common federal and
state tax issudaced by servicemembers and military retirees.

First, Appendix A shows the marginal income tax brackets for 2011 and 2012 based on the
taxpayer 6s feder al income tax filing status.
deductions and personaxemptions for 2011 and 2012. Third, Appendix C shows the alternative
minimum tax (AMT) exemption for 2011 and 2012. Fourth, Appendix D shows the annual gift
tax, the lifetime gift tax, and the estate and generadigpping transfer (GST) tax exclus®and
tax rates through 2013, assuming no congressional action. Fifth, Appendix E shows how each
state currently treats the state income taxability of military income and military retirement pay.

As both federal and state governments continue to mdusfiapplicable tax laws, practitioners
are cautioned to use these appendices only as quick reference tools to expedite appropriate and
necessary tax research for their particular cases. Hopefully, these tools will provide a useful
starting point for legaassistance tax practitioners to meet the needs of their clients in a timely
manner.

“Judge Advocate, U.S. Army. Presently assigned as the Deputy Staff Judge Advocate, 2d Infantry Division, Camp Red GloUitjKapeate

was written while assigned as Professor and Vice Chair, Administrative and Civil Law Department, The Judge &deotater a | 6 s Legal Ce
and School, U.S. Army, Charlottesville, Virginia. Special thanks to Ms. Emily Moy, my summer intern research assistamtynate appendix

E, Mr. Chuck Strong, the Technical Editorie Army Lawyerand Captain Joseph Wilkinsotme former Editor ofhe Army Lawyeand current

Editor of theMilitary Law Review

1 SeeTax Relief, Unemployment Insurance Reauthorization, and Job Creation Act of 2010, Pub. L. 8421124 Stat. 3296 (extending the
ABush Tax Cutso through 2012).

2 SeeMiddle Class Tax Relief and Job Creation Act of 2012, Pub. L. No:9B1[HR 3630]. Through 2012, the payroll tax reduction reduces the
employeeside of the Social Security tax on the first $110,100 of wages from 6.2 to 4.2 pe3eentd§1001. The Social Security tax is part of the
Federal Insurance Contributions Act (FICA) tax which provides for social security benefits through-thgeDBurvivors and Disability Insurance
(OASDI) tax, as well as, for Medicaid benefits through the hospitalrance tax. The Middle Class Tax Relief and Job Creation Act of 2012 also
extends the Emergency Unemployment Compensation Program which will provide Unemployment Insurance benefits through2xiRie®e,

id. § 2122. Seel.R.C. § 402(g)(4) (estdibhing that the elective deferral amount is subject to change based eof-tiostg adjustments). By
increasing elective deferrals, taxpayers may be able to reduce both their adjusted gross income and their taxableuhigria, semificant
bendits when they file their income taxes. In the alternative, rather than getting immediate tax benefits now by contitheitrgditional Thrift
Savings Plan (TSP) and taking advantage of elective deferrals, servicemembers may want to take afitmntegye ©SP Roth feature. The Roth
TSP will work very similarly to a Roth Individual Retirement Account (IRA) subjecting contributions to tax now, but exetimpéilygvithdrawals

of the contributions and their earnings from tax in the future. Sereindyars should be able to make Roth TSP contributions starting in October
2012.



Appendix A

The Marginal Tax Brackets for the 2011 Tax Yeaf

1.  Single Individuals (other than Surviving Spouses and Heads of Households)

Taxable Income Pay Marginal Tax Rate

Over But Not Over

$0 8,500 0 + 10% of amount over $0

8,500 34,500 $850 + 15% of amount over $8,500
34,500 83,600 $4,750 + 25% of amount over $34,500
83,600 174,400 $17,025 + 28% of amount over $83,600
174,400 379,150 $42,449 + 33%of amount over $174,400
379,150 $110,016.50 + 35% of amount over $379,150

2. Married Individuals Filing Joint Returns and Surviving Spouses:

Taxable Income Pay Marginal Tax Rate

Over But Not Over

$0 17,000 0 + 10% of amount over $0
17,000 69,000 $1,700 + 15% of amount over $17,000
69,000 139,350 $9,500 + 25% of amount over $69,000
139,350 212,300 $27,087.50 + 28% of amount over $139,350
212,300 379,150 $47,513.50 + 33% of amount over $212,300
379,150 $102,574 + 35% of amount over $379,150

3. Heads of Households:

Taxable Income Pay Marginal Tax Rate

Over But Not Over

$0 12,150 0 + 10% of amount over $0
12,150 46,250 $1,215 + 15% of amount over $12,150
46,250 119,400 $6,330 + 25% of amount over $46,250
119,400 193,350 $24,617.50 + 28%o0f amount over $119,400
193,350 379,150 $45,323.50 + 33% of amount over $193,350
379,150 $106,637.50 + 35% of amount over $379,150

3 SeeRev. Proc. 201412, 20112 I.R.B. 297. Due to the progressive federal income tax system, taxpayers earning more income will have to pay a

higher percentage of their incenin taxes. For example, if a married taxpayer filed a joint tax return, the first $17,000 of taxable income would be

subject to a 10% tax rate, while income over $17,000 but less than $69,000 would be subject to a 15% tax rate. Ta calcudate ffedeyab r 0 s
income tax, a taxpayer would apply the applicabl e tnecomewasa®O®025amd each se
that taxpayer filed a joint return in 2011, the taxpayer would be liable for $16,006 (i.e., $9ZD®95,025 $69,000)) in federal income taxes.



4. Married Individuals Filing Separate Returns:

Taxable Income Pay Marginal Tax Rate

Over But Not Over

$0 8,500 0 + 10% of amount over $0

8,500 34,500 $850 + 15% of amount over $8,500
34,500 69,675 $4,750 + 25% of amount over $34,500
69,675 106,150 $13,543.75 + 28% of amount over $69,675
106,150 189,575 $23,756.75 + 33% of amount over $106,150
189,575 $51,287 + 35% of amount over $189,575

The Marginal Tax Brackets for the 2012 Tax Yeaf

1.  Single Individuals (other than Surviving Spouses and Heads of Households)

Taxable Income Pay Marginal Tax Rate

Over But Not Over

$0 8,700 0 + 10% of amount over $0

8,700 35,350 $870 + 15% of amount over $8,700
35,350 85,650 $4,867.50 + 25% of amount over $35,350
85,650 178,650 $17,442.50 + 28% of amount over $85,650
178,650 388,350 $43,482.50 + 33% of amount over $178,650
388,350 $112,683.50 + 35% of amount ove$388,350

2. Married Individuals Filing Joint Returns and Surviving Spouses:

Taxable Income Pay Marginal Tax Rate

Over But Not Over

$0 17,400 0 + 10% of amount over $0
17,400 70,700 $1,740 + 15% of amount over $17,400
70,700 142,700 $9,735 + 25% ofamount over $70,700
142,700 217,450 $27,735 + 28% of amount over $142,700
217,450 388,350 $48,665 + 33% of amount over $217,450
388,350 $105,062 + 35% of amount over $388,350

4 SeeRev. Proc. 20162, 201145 |.R.B. 703.Due to the progressive federal income tax system, taxpayers earning more income will have to pay a

higher percentage of their income in taxes. For examipdemiarried taxpayer filed a joint tax return, the first $17,400 of taxable income would be

subject to a 10% tax rate, while income over $17,400 but less than $70,700 would be subject to a 15% tax rate. Ta calcidatepay er 6 s f e d €
income tax, ataxwy er woul d apply the applicable tax rate to each se@ment of i
that taxpayer filed a joint tax return in 2012, the taxpayer would be liable for $15,816 (i.e., $9,735 + .25 (6%,0290) in federal income

taxes.



3.

Heads of Households:

Taxable Income

Over

$0
12,400
47,350
122,300
198,050
388,350

4.

But Not Over
12,400
47,350
122,300
198,050
388,350

Pay

0

$1,240
$6,482.50
$25,220
$46,430
$109,229

Marginal Tax Rate

+ 10% of amount over $0

+ 15% of amount over $12,400
+ 25% of amount over $47,350
+ 28% of amount over $122,300
+ 33% of amount ove$198,050
+ 35% of amount over $388,350

Married Individuals Filing Separate Returns:

Taxable Income

Over

$0
8,700
35,350
71,350
108,725
194,175

But Not Over
8,700
35,350
71,350
108,725
194,175

Pay

0

$870
$4,867.50
$13,867.50
$24,332.50
$52,531

Marginal Tax Rate

+ 10% of amount over $0

+ 15% of amount over $8,700

+ 25% of amount over $35,350
+ 28% of amount over $71,350
+ 33% of amount over $108,725
+ 35% of amount over $194,175



Appendix B

2011 Standard Deductionsand Personal Exemptiof

Stagdar If Over Age 65 If Blind
Filing Status . (Add Per (Add Per
Deductio
N Taxpayer) Taxpayer)
Married Filing Jointly or Qualifying $11,600 +$1,150 + $1,150
Widow(er)
Head of Household $8,500 + $1,450 + $1,450
Single $5,800 + $1,450 + $1,450
Married Filing Separately $5,800 + $1,150 + $1,150
Personal $3,700
Exemption
2012 Standard Deductions and Personal Exemptién
Stagdar If Over Age 65 If Blind
Filing Status . (Add Per (Add Per
Deductio
N Taxpayer) Taxpayer)
Married Filing Jointly or Qualifying| $11,900 + $1,150 + $1,150
Widow(er)
Head of Household $8,700 + $1,450 + $1,450
Single $5,950 + $1,450 + $1,450
Married Filing Separately $5,950 + $1,150 + $1,150
Personal $3,800
Exemption

5 SeeRev Proc 20112, 20112 I.R.B. 299. See alsd.R.C. § 63(c) and (f).See generalyJ.S. DERGr OF THE TREASURY, INTERNAL REVENUE

SERV., PUB. 17, YOUR FEDERAL INCOME TAX: FOR INDIVIDUALS 142 43 (2011) (providing a worksheet and instructions to calculate the 2011
standard deduction; explaining that individuals for Whlonitedttheexempti o
greater of $ 9 59earned incomnehte$30D fordhitotali value afludto $5800, the 2011 regular standard deduction daxpaykers

who take the standard deduction may be able to take additional deductions if they are over age 65 or blind. For examgle,téxpayewas

over age 65 and blind, his standard deduction in 2011 would be $8,700 (i.e., $5,800 + $1,450 + $1,450).

6 SeeRev Proc 201562,20134 5 | . R. B. 701. The standard deduction for an individual
taxreturn is generally |limited to the greater of $950, tber20l2tegulari ndi vi du
standard deduction amounSee id See alsd.R.C. § 63(c) and (f). Taxpayers who take the standard deducti@y be able to take additional

deductions if they are over age 65 or blind. For example, if a single taxpayer was over age 65 and blind, his stanézmdrd2da2 would be

$8,850 (i.e., $5,950 + $1,450 + $1,450).



Appendix C

2011 and 2012\lternative Minimum Tax Rates’

Filing Status 2011 AMT 2012 AMT
Exemption Exemption
Married Filing Jointly and Surviving $74,450 $45,000
Spouses
Single and Head of Household $48,450 $33,750
Married Filing Separately $37,225 $22,500

71.R.C. § 55(d)(1) (2012) (establisiy an elevated AMT exemption amount in 2011 that will expire in 2012 absent congressional aktithg.
time of this article, Congress had not yet passed an expected AMT patch for 2012.



Appendix D

Exclusions, Exemptions, and Gift / Estate /GST Tax Ratés

Annual Gift Estate / GST Gift Tax Highest Gift, Estate, and GST Tax
Year Exclusion’ Exclusion®? Exclusion*! Rate'?
2002 $11,000 $1 Million $1 Million 50%
2003 $11,000 $1 Million $1 Million 49%
2004 $11,000 $1.5 Million $1 Million 48%
2005 $11,000 $1.5 Million $1 Million 47%
2006 $12,000 $2 Million $1 Million 46%
2007 $12,000 $2 Million $1 Million 45%
2008 $12,000 $2 Million $1 Million 45%
2009 $13,000 $3.5 Million $1 Million 45%
2010 $13,000 $5 Million*? $5 Million 35% (but the C;Z?T Tax Rate is

0%
2011 $13,000 $5 Million $5 Million 35%
2012 $13,000 $5.12 Milliont® $5.12 35%
Million %7

2013 To be $1 Million $1 Million 55%

Determined

8 SeeJOINT COMM. ON TAXATION, HISTORY, PRESENTLAW, AND ANALYSIS OF THEFEDERAL WEALTH TRANSFERTAX SYSTEM, JCX-10807,at 11,
14 (2007)available atwww.jct.gov/x10807.pdf (last visited Mar. 17, 2012) (showing similar tableSpe alscCCH, 2010 BX LEGISLATION,
TAX RELIEF, UNEMPLOYMENT INSURANCE REAUTHORIZATION, AND JOB CREATION ACT OF2010,RIC MODERNIZATION ACT OF2010,AND OTHER
RECENT TAX ACTS para. 705 [hereinafter CCH2010TAX LEGISLATION] (providing an indepth explanation of the gift, estate, ageheration
skipping transfe(GST) taxes, as well as how the Tax Relief Act of 2010 impacts these taxes).

9 See I.R.C. § 2503 (Jan. 1, 1998) (establishing that $10,000 annual exclusion with an inflation adjusSeerd)sdrev. Proc. 20140, § 3.21,

201046 I.R.B. 663 (establishg that the annual exclusion for gifts in 2011 is $13,000; establishing that the annual exclusion for gifts to spouses

who are not United States citizens in 2011 is $136,08@E alsdRev. Proc. 20162, 201145 |.R.B. 707 (establishing that the annertlusion for
gifts in 2012 is $13,000; establishing that the annual exclusion for gifts to spouses who are not United States diiiZ2rs$129,000).

10Seel.R.C. §§ 2010 and 2631 (2010).

11 Seeid. § 2505 (2011)See alsd.R.C. § 2010 (2010).

12 Seel.R.C. §8 2001 and 2502 (2011peel.R.C. 88 2601 and 2602 (as amended by the Tax Relief Act of 2010, Pub. L. N8121124 Stat.
3296) (discussing the taxes imposed by the GST tax).

13 SeeCCH, 2010 Tax Legislatiorsupra note 8, para. 705 (exphing that the $5 million GST tax exemption is available in 2010 even if the
executor of a decedent in 2010 elects for the estate tax not to apply).

14 But see§ 301(c), 124 Stat. 3296 (establishing that in 2010, the personal representative may eleatvardaasis regime to apply; if the
administrator so elects, the estate tax would not be applicable, but the beneficiaries would only be allowed to takk stepoyiten basis
depending on how the administrator chooses to allocate the $1.3 milliort@fd8 million if the property is allocated to a surviving spouse).

151d. § 302(c), 124 Stat. 3296 (establishing the 2010 GST tax rate as 8®e)alsd.R.C. § 2641 (defining the applicable rate (i.e., the tax rate)
with respect to the GST tax as the product of the maximum federal estate tax rate and the inclusion ratio with respacsterjhe

16 SeeRev. Proc 20162 § 3.29, 20145 I.R.B. 707(establishing the unified credit against the estate tax for 2012 as $5.12 miiea).R.C. §
2010(c)(3)(B) ( 2010) (establishing that in 2012 the exemption amount will be subject to an inflation adjustment rotnedeebt@ st $10,000).

17Sed.R.C. § 2505(a) (2011) (establishing that the federal gift tax exclusion amount will be equal to the federal estate tax exclustpn a




Appendix E

State Income Tax®

State Military Pay | Military Citation and State Department of Revenue
Excluded? | Retirement Pay | Websites
Excluded?
Alabama No Yes ALA. CODE 88 4018-3; 4018-20 (2012);

http://www.revenue.alabama.gov/

Alaska No State No State Income | ALASKA STAT. ANN. tit. 43, ch. 20, art. 1. (2012)

Income Tax | Tax
http://www.tax.state.ak.us/

Arizona Yest® Partiaf® ARIz. REV. STAT. ANN. § 431022 (2012);

http://www.azdor.gov/

Arkansas Partiaf* PartiaF? ARK. CODEANN. §8 2651-306: 2651-307
(2012):

http://www.dfa.arkansas.gov/offices/incomeTa
Pages/default.aspx

California Yes (under | No CAL. REV. & TAX. CoDE § 17140.5 (2012);
certain

conditiony?® https://www.ftb.ca.gov/index.shtml?disabled=tr

18 This state income tax guide is meant only as a quick reference tool. Military taxpayers should understandrtee!jrirgeir military income is
only subject to state income tax for the state of their legal domiSiée generalliNR ADMIN. LAW & U.S.NAVY OFFICE OF THEJUDGE ADVOCATE
GEN., LEGAL ASSISTANCE PoLér Div. (CoDE 16), STATE TAX GUIDE (2012) available at http://www.jag.navy.mil/organization/documents/
tax/StateTaxGuide.pdf (providing a wealth of detail concerning the state income tax implications for each state).

19 ARIz. REV. STAT. ANN. § 431022(19) (2012) (excluding compensation received for activdcgeas a member of the reserves, the national
guard, or the armed forces of the United States from Arizona state income tax).

201d. § 431022(2)(a) (excluding the first $2500 in military retirement benefits from Arizona state income tax).
21 ARK. CODE ANN. § 26:51-306(a)(1)(C) (2012) (excluding the first $9000 of active duty pay from Arkansas state income tax).
221d. § 26:51-307 (excluding the first $6000 of pension income from Arkansas state income tax).

23 CAL. REV. & TAX. CODE § 17140.5(c)(2) (2012) (exepting military income of servicemembers not domiciled in California from California state
income tax). However, servicemembers domiciled in California are subject to income taxation while stationed in Califmmizonant military
orders, but not subje to income tax if they leave California under PCS ord&seSTATE OF CAL. FRANCHISE TAX BOARD, FTB PuB. 1032, TAX
INFORMATION FOR MILITARY PERSONNEL (2011),available athttps://www.ftb.ca.gov/forms/2011/11_1032.pdbeeSTATE OF CAL. FRANCHISE

TAX BOARD, FTB PuB. 1005, PENSION AND ANNUITY GUIDELINES (2011), available at https://www.ftb.ca.gov/forms/2011/11_1005.pdf
(establishing that the military pensions of California residents are taxable by California, while the military pensiomssiderts 1@ not taxable

by California).



Colorado No?* Partiaf® CoLO. REV. STAT. ANN. 88§ 3922-103, 3922-104
(2012):

http://www.colorado.gov/cs/Satellite/Reverue
Main/XRM/1177024783507

Connecticut | Yes (under | Partiaf’ CONN. GEN. STAT. ANN. § 12701 (2012);
certain

conditiong 28 http://www.ct.gov/drs/site/default.asp

D.C. No?8 Partiaf® D.C.CoDE§47-1803.02(a)(2)(N) (2012);

http://otr.cfo.dc.gov/otr/site/default.asp

Delaware No Partiaf® DEL. CODE ANN. tit. 30, 8§ 1105, 1106, 1121
(2012);

http://revenue.delaware.gov/

Florida No State No State Income | Fla. Const. art. 7§ 5(a)* (2012);

Income Tax | Tax . . o
http://dor.myflorida.com/dor/info_individuals.ht

ml

24 COLO. REV. STAT. ANN. § 3922-103(8)(b)(1)(A) (2012) (establishing the exception that an individual domiciled in Colorado who is absent from
the state for a period of at least three hundred and five days of the tax yéasttidned outside of the United States for active military duty may
file as a noresident). See CoLO. DEPSI. OF REVENUE, FYl INCOME 21: MILITARY SERVICEPERSONS (2011) available at
http://www.colorado.gov/cs/Satellite?blobcol=
urldata&blobheader=apightion/pdf&blobkey=id&blobtable=MungoBlobs&blobwhere=1251757205766&ssbinary=true (providing guidance to
service

members as to what income is taxable, and whether they qualify as residents or nonresidents; establishing that namesidenttss do rio

have to report their military income to Colorado).

25 CoLO. REV. STAT. ANN. § 39-22-104(4)(f)(Ill) (2012) (establishing that servicemembers who are agesfifiétyto sixty-four at the close of the
tax year may exclude up to $20,000 of their militaryresment benefits, while servicemembers who are aged-Sixtyand over at the close of the
tax year may exclude up to $24,000).

26 CONN. GEN. STAT. ANN. § 12701(a)(1) (2012) (establishing that a servicemember domiciled in Connecticut may qualify assideatrfor tax
purposes under certain limited circumstances, such as if the taxpayer maintains no permanent place of abode in Coaimégiticus, permanent
place of abode elsewhere, and spends no more than thirty days of the taxable year in @fnrigetcalsdSTATE OF CONN. DEPGr OF REVENUE
SERvs.  IP 2009(21), CONNECTICUT INCOME TAX INFORMATION FOR ARMED FORCES PERSONNEL AND VETERANS,
http://www.ct.gov/drs/cwp/view.asp?A=1510&Q=456614 (last visited June 28, 2012) (providing detailefbtadation concerning what income
is taxable, who qualifies as a nonresident, and guidance regarding the Military Spouses Residency Relief Act).

27 CONN. GEN. STAT. § 12701(a)(20)(B)(xvii) (2012) (excluding 50% of military retirement pay from Connecsiié income tax).

28 SeeDISTRICT OF COLUMBIA OFFICE OF TAX AND REVENUE, 2011 DISTRICT OF COLUMBIA (DC) INDIVIDUAL INCOME TAX FORMS AND
INSTRUCTIONS D-40 SCHEDULE |, ADDITIONS TO AND SUBTRACTIONS FROM FEDERAL ADJUSTED GROSS INCOME P2 (2011) available at
http://otr.cfo.dc.gov/otr/frames.

asp?doc=/otr/lib/otr/january_2012/20114@ d40ez_web_booklet.pdf (providing guidance to servicemembers and their spouses concerning who
has to file District of Columbia income taxes in light of the Military Spouses BesydRelief Act).

29D.C.CODE §47-1803.02(a)(2)(N) (2012) (excluding up to $3000 of military retired pay from gross income for those agédaiatyover at the
close of the tax year).

30 DEL. CODE ANN. tit. 30, § 1106(b)(3)(b) (2012) (excluding up BP0 of pension income for taxpayers under age sixty at the close of the tax
year, and up to $12,500 of pension income for taxpayers who are aged sixty or over at the close of the tax year).

31 SeeFLA. CONST. art. 7, 8 5(a) (providing that no tax uponages or inheritances or upon the income of natural persons . . . shall be levied by
Florida . . .). See alsoFLA. STAT ANN. § 220.02 (2012). See alsoFLORIDA DEPGr OF REVENUE, GT-800025:TAX INFORMATION FOR NEW



Georgia No Partiaf? GA. CODEANN. § 487-27 (2012);

https://etax.dor.ga.gov/

Hawaii No*3 Yes* HAw. REV. STAT. 88 2352.3, 2357 (2012);

http://www.state.hi.us/tax/

Idaho Yes (under | Partiaf® IDAHO CODE ANN. 88 633013, 633022A (2012);
certain _
conditions§ http:/ftax.idaho.gov/
lllinois Yes*’ Yes® 351LL. COMP. STAT. ANN. 5/203
(2012);http://www.revenue.state.il.us/#t=tabl
Indiana PartiaP® Partiaf® IND. CODE ANN. §86-3-2-4 (2012);
http://www.in.gov/dor/
lowa Yes Partiaf? lowA CODE ANN. § 422.9 (2012);

http://www.iowa.gov/tax/

RESIDENTS 2 (2010),available athttp://dormyflorida.com/dor/info_individuals.html (explaining that Florida does not impose personal income,
inheritance, gift, or intangible personal property taxes).

32 GA. CODE ANN. 8§ 487-27(a)(5)(A) (2012) (excluding retirement income up to $35,000 for taxpajees than sixtytwo but less than sixtfive
during any part of the tax year; excluding retirement income in increasing amounts from $35,000 in 2011 and $65,00( ito 20fL@ exclusion
of all retirement income in 2016 and beyond for taxpayers sigedfive and older during any part of the tax year).

33 Haw. Rev. STAT. § 2357(a)(7) (2012) (creating the exception that income received by a reserve servicemember or Hawaii national guardsman
may exclude pay equal to the equivalent pay received foy-éght drills and fifteen days of annual duty at ab Bay grade after eight years of
service). In 2011, this amount was equal to $5,884eSTATE OF HAWAII 3 DEPST OF TAXATION, FORM N-11: INDIVIDUAL INCOME TAX RETURN
RESIDENTCALENDAR YEAR 2011, available athttp://www.state.hi.us/tax/2011/n11_f.pdf.

34 Haw. REV. STAT. § 2357(a)(2) (2012) (excluding public retirement pensions from Hawaii income tax).

35 |DAHO CODE ANN. § 633013 (2012) (specifying that individuals will not be considered residentsyifateeabsent from the state for at least 445

days in a fifteermonth period; specifying that such individuals do not have to file an Idaho income tax return; clarifying that servicem#imbers

continue to be treated as residents if they (1) have a pentamie in Idaho where their spouses or minor children live for more than sixty days in

any calendar year or (2) claim Idaho as their tax home for Federal Income Tax purposes; establishing that servicemeetzenstiagir resident

status when they spd more than sixty days in Idaho in any calendar year). Although servicemembers may be required to file an Idaho income tax
return if they are considered residents, they may bativedltyfer 1200r deduct
more consecutive daysodo and they fAwer e s tpaHD iStemE &k CavudN,doakbdnDoiduALl da ho f or
INCOME TAX FORMS ANDINSTRUCTIONS6 (2011),available athttp://tax.idaho.gov/forms/EINO0046_@&-2011pdf.

36 IDAHO CODE ANN. §633022A(a)(4) (2012) (excluding military retirement pay for servicemembers once they reach the agefioksiatysixty-
two if they are disabled).

3735ILL. COMP. STAT. ANN. 5/203(a)(2)(E) (2012) (excluding from lllinois stdateeome tax any compensation to a resident for active duty service

in the armed forces or as a member of the national guard of any Set#)1 . DEPT. OF REVENUE, PUB. 102,ILLINOIS FILING REQUIREMENTS FOR

MILITARY PERSONNELZ2I 3 (2011),available athttp://www.revenue.state.il.us/Publications/Pubs/R0B.pdf (clarifying that although military pay

is included in a taxpayerbés federal adjusted grosx. income, it is wusua

38 35 ILL. COMP. STAT. ANN. 5/203(a)(2)(F) (2012) (excluding from lllinois state income tax all amounts distributed by a retirement plan for
employees of any governmental agency or unit).

39 IND. CODE ANN. § 6-3-2-4 (2012) (excluding the first $5000 of income, including any retirement benefits, earned by an individual for the
individual 6s service in an active or reserve component of the ar med f

40 Seeid

41 |owA CODE ANN. § 422.7(42A) (2012)excluding all pay received by the taxpayer from the federal government for military service performed
while on active duty status in the armed forces, the reserve, or the national guard).



Kansas Partiaf® Yes* KAN. STAT. ANN. § 7932,117 (2012);

http://www.ksrevenue.org/

Kentucky Yed® Partiaf® KY. REV. STAT. ANN. § 141.021 (2012);

http://www.revenue.ky.gov/

Louisiana Partiaf’ Yeg® LA. REV. STAT. ANN. 88 47:293; 47:44.2 (2012);

http://www.revenue.louisiana.gov/

Maine No*® Partiaf® ME. REV. STAT. ANN. tit. 36, § 5122 (2012) ;

http://www.maine.gov/revenue/

Maryland Partiab* PartiaP? MD. CoDE, TAX-GEN. § 10207 (2012);

http://individuals.marylandtaxes.com/taxforms/
fault.asp

421d. § 422.7(31), (38) (excluding up to $6000 of pension incomeénfiividuals meeting certain conditions, and up to $12,000 of pension income

for married taxpayers filing joint returns who meet certain conditions; excluding the amount of withdrawals from quatéieémeplan accounts

made during thetax yearfromowa st ate income tax if the taxpayer or taxpayerds spou
the United States and is ordered to state military service or federal ser8ee).alsolowA DEPGr OF REVENUE, 2011 IOWA INCOME TAX

INFORMATION 3 (2011),available athttp://www.iowa.gov/tax/forms/1141002.pdf (clarifying that taxpayers who meet certain conditions may be

able to exclude up to $6000 ($12,000 for married taxpayers filing joint returns) of pension income).

43 KAN. STAT. ANN. 8 79-32,117(c)(xvii) (2012) (excludes amounts received for repayment of educational or student loans as a result of the
taxpayerds service in the armed forces of the Unit eedorBansmhatiomal as wel |
guard from Kansas state income tax).

441d. § 7932,117(c)(vii) (excludes amounts received as military retirement benefits from Kansas state income tax).

45 Ky. REV. STAT. ANN. § 141.010(10)(u) (2012) (excluding any military pay received by achisg members, reserve component members and
members of the national guard from Kentucky state income tax for tax years on or after 1 January 2010).

46 1d. § 141.010(10)(i)(2) (excluding up to $41,110 of total distributions from pension plans for thiosey rafter 31 December 1997 from
Kentucky state income tax; excluding federal retirement annuities received by individuals retiring on or before Dec. Bdmn1Reitucky state
income tax). See alsoKENTUCKY DEPOI OF REVENUE, SCHEDULE P: KENTUCKY PENSION INCOME EXCLUSION (2011) available at
http://www.revenue.ky.gov/NR/rdonlyres/

FE5D1BECGCC6E45289350D9C051E6CB2B/0/11_42A740P20110002_FINAL.pdf (providing guidance that the exclusion amount could be
greater than $41,110 if the individual retired befdan. 1, 1998).

47 LA. REV. STAT. ANN. § 293(9)(e) (2012) (excluding up to $30,000 of military pay earned outside Louisiana from Louisiana state income tax for
individuals who are on active duty as a member of the armed forces of the United States,ulMticte fduty is or will be continuous and
uninterrupted for one hundred twenty consecutive days or more).

481d. § 47:44.2 (excluding military retirement benefits from Louisiana state income tax).

49 See MAINE DEPOI OF REVENUE, 2011 MAINE RESIDENT INDIVIDUAL INCOME TAX BOOKLET 2 (2011), available at
http://www.maine.gov/revenue/
forms/1040/2011/11_Short11040Book_downloadable.pdf.

50 ME. REV. STAT. ANN. tit. 36, § 5122(2)(M)(1) ( 2012) (excluding up to $6000 of military retirement pay from Maine state irogme t

51 MD. CODE ANN., TAX-GEN. § 10207(p)(1}(2) ( 2012) (excluding up to the first $15,000 of military pay that is received by a member of the
armed forces from Maryland state income tax, while reducing the exclusion amountfatetlatiar for any amont exceeding $15,000. As a
result, the exclusion is reduced to 0 if military pay exceeds $30,000).

521d. § 10207(q)(2) (excluding the first $5000 of military retired pay from Maryland state income tax).



Massachusett] No>® Yes* MASS. GEN. LAWS ANN. ch. 62, § 2 (2012);

http://www.mass.gov/dor/

Michigan Yes® Yes® MicH. CoOMP. LAWS ANN. § 206.30(1)(e)(i)
(2012);

http://www.michigan.gov/treasury

Minnesota Yes’ PartiaP® MINN. STAT. ANN. § 290.01 (2012);

http://taxes.state.mn.us/Pages/index.aspx

Mississippi | No*° Yes? Miss. CODEANN. § 277-15 (2012);

http://www.dor.ms.gov/

Missouri Possibly Partiaf* Mo. ANN. STAT. 88 143.041, 143.101, 143.124
(2012);

http://dor.mo.gov/

Montana Yes Partiaf? MONT. ADMIN. R. 42.15.214, 42.15.219 (2012);

http://revenue.mt.gov/default.mcpx

53 See Residency StatysMASS. DEPOr OF REVENUE, http://www.mass.gov/dor/individuals/filingndpaymeniinformation/guideto-personal
incometax/residencystatus.html#Military (last visited Mar. 22, 2012) (providing additional guidance to military personnel and their military
spouses, such as whethentlygialify as residents and need to file Massachusetts state income taxes).

54 MASS. GEN. ANN. LAwS Ch. 62 § 2(a)(2)(E) (2012) (excluding military retirement pay from Massachusetts state income tax).

55 MIcH. CoMP. LAW. ANN. § 206.30(1)(e)(i) (2012) (exclualy compensation, including retirement benefits, received by services in the armed
forces of the United States).See alsoFrequently Asked Questions: Individual Income ,T&&CH. DEPGT OF TREASURY, available at
http://www.michigan.gov/

taxes/0,4676,23843715153976-F,00.html (last visited Mar. 22, 2012) (clarifying that active duty pay was excluded from Michigan state income
tax).

56 MICcH. CoMP. LAW. ANN. § 206.30(1)(e)(i) (2012) (excluding compensation, including retirement benefits, received thraiigsh isethe armed
forces of the United States).

57 MINN. STAT. ANN. § 290.01(19b)(10J11) (2012) (excluding military pay of active duty servicemembers, and active service performed by
Minnesota National Guard and reserve component members from Minnesetansbme tax).See alsaVIINN. DEPOT. OF REVENUE, MILITARY
PERSONNEL INDIVIDUAL INCOME TAX FACT SHEET #5 (2012), available at
http://www.revenue.state.mn.us/individuals/individ_income/factsheets/fact_sheets_fs5.pdf.

58 MINN. STAT. ANN. § 290.0677 (2012) (providing a $750 military service credit to retired servicemembers who served at least twenty lyears or w
have a 100% servieeonnected disability rating for a permanent disability, but reducing this benefit by 10% of adjusteshgpossin excess of
$30,000).

59 Seelndividual Income Tax FAQ®DEPT. OF REVENUE, STATE OF MIss,, http://www.dor.ms.gov/info/fags/IndividualincomeFAQs.html#exempt
military (last visited Mar. 22, 2012) (providing guidance on who has to file Mississipeiistaome taxes).

60 Miss. CODE ANN. § 27%7-15(4)(k) (2012) (excluding United States government retirement system benefits from Mississippi state income tax).

61 Mo. REV. STAT. § 143.124(14) (establishing that as of 1 January 2010, retirement benefi¥eddngiany taxpayer as a result of service in the
armed forces are exempt from state income tax in increasing percentages from 15% in 2010 to 100% in 2016 and beyontbleFor 2Ra2,
45% of such retirement benefits would be subtracted from Misadjusted gross income).

62 MONT. ADMIN. R. 42.15.219 (2012) (excluding up to $3600 (adjusted for inflation each year) of pension income, but reducing that exclusion b
$2 for every $1 over $30,000 of federal adjusted gross income). For the 2011 taxpyeaf3Tr60 of pension income could be exclud&ae

MONT. DEPT. OF REV, INDIVIDUAL INCOME TAX DOWNLOADABLE FORMS: WORKSHEETIV & PARTIAL PENSION AND ANNUITY INCOME EXEMPTION
(2012),available athttp://revenue.mt.gov/content/formsandresources/downloadabies/2011/Form_2_Worksheet_IlI_and_IV_2011.pdf.



Nebraska No®3 No NEB. REV. STAT. § 77-2716 (2012);

http://www.revenue.ne.gov/

Nevada No State No State Income | http://tax.state.nv.us/ (2012)
Income Ta%* | Tax
New No State No State Income | http://www.revenue.nh.gov/ (2012)
Hampshire Income Tax | Tax
New Jersey | No®° Yes® N.J.STAT. ANN. 88 54A:67; 54A:6:26 (2012);

http://www.state.nj.us/treasury/taxa

New Mexico | Yes”’ No N.M. STAT. ANN. § 7-2-5.11 (2012);

http://www.tax.newmexico.gov/

New York Yes (under | Yes® N.Y. TAX LAW §8605;612(2012);
certain

conditiong®® http://www.tax.ny.gov/

North No Partial® N.C.GEN. STAT. ANN. 8105134.6(2012);

Carolina o
http://www.dor.state.nc.us/individual/

63 SeeNEB. DEPT. OF REVENUE, INFORMATION GUIDE: NEBRASKA INCOME TAX FOR MILITARY SERVICEMEMBERS(THEIR SPOUSE$ AND CIVILIANS
WORKING WITH U.S. FORCES IN COMBAT ZONES (2009), available at http://www.revenue.e.gov/info/8364.pdf. See alsoFrequently Asked
Questions for Military Spouses and their Employ®&sB. DEPGT OF REVENUE, http://www.revenue.ne.gov/question/military_fag.html (last visited
Mar. 22, 2012).

64 See Frequently Asked Questioch®oes NH Have anlincome Tax or Sales Tax?N.H. DEPOr OF REVENUE ADMIN.,
http://www.revenue.nh.gov/fag/gtev.htm (last visited Mar. 22, 2012) (explaining that although there is no income tax, there is a tax on interest and
dividend income).

65 N.J. STAT. STAT. § 54A:67 (2012). See alscState of New Jersey Dept. of Taxation, Income Tax Filing Requirethéviiitary Personnel,

available athttp://www.state.nj.us/treasury/taxation/military/requirements.shtml (last visited Mar. 22, 2012) (clarifying that Newekideeys

are subject to tax on all their income, including their military pagee alsoN.J. DIV. OF TAXATION, BULL. GIT-7: TAX TOPIG3 MILITARY

PERSONNEL (2011) available athttp://www.state.nj.us/treasury/taxation/pdf/pubsége / gi t 7. pdf (dedridchi mmge fAidbem tcd |  ar
Jersey state income tax purposes; clarifying that a servicemember whose domicile is outside of New Jersey does notesarmhefaNew

Jersey for state income tax purposes when assigned to a duty station in New Jersey).

66 N.J.STAT. § 54A:6-26 (2012) (excluding military pension payments from New Jersey state income tax).

67N.M. STAT. ANN. § 7-2-5.11 (2012) (excluding military pay from New Mexico state income t&ee alsdN.M. TAXATION AND REVENUE DEFT,
FYI-101 INFORMATION FCR NEW RESIDENTS (2012) available at http://www.tax.newmexico.gov/SiteCollectionDocuments/Publications/FY]
Publications/FY4101__INFORMATION%20FOR%20NEW%20RESIDENTS%209.pdf (providing a wealth of detail for new residents about
the types of taxes in NeMexico and who has to file what type of tax returns).

68 N.Y. TAX LAW § 605 (2012) (establishing that servicemembers are consideretesatents for tax purposes if they fall into either of two groups.
Group A: (1) they do not maintain a permanent homBeéw York, (2) they maintain a permanent home outside New York, and (3) they did not
spend more than 30 days in New York during the tax year. Group B: (1) they were in a foreign country for at leastf 888 coneecutive days,

and (2) spent fewetthan 90 days in a permanent home in New York during that tirfBep alsd\.Y. STATE DEPGT OF TAXATION AND FINANCE,

NEW YORK STATE INCOME TAX INFORMATION FOR MILITARY PERSONNEL AND VETERANS (2011), available at
http://www.tax.ny.gov/pdf/publications/income/pub361.pdf.

ONY.TAXLAWA 612 ( c) ( 3PBegqsions)o officere dan@ mploydes of the United States of America, any territory or possession or political
subdivision of such territory or possession, Ehistrict of Columbia, or any agency or instrumentality of any one of the foregoing, to the extent
includible in gross income for feder al miltaypensiontbengfits famNpwYorkstated) ( Thi s |
income tax).

7ON.C.GEN. STAT. 8105134.6(6) (2010). Retirees may deduct up to $4000, depending on their circumstances.



North Dakota | No’* No N.D. CENT. CODEANN. § 57-38-01 (2012);

http://www.nd.gov/tax/indincome/

Ohio Yes'? Yes™® OHIO REV. CODEANN. 88 5747.01(24);
5747.01(26) (2012);

http:/tax.ohio.gov/channels/other/individual.str

Oklahoma Yes' Partial® OKLA . STAT. ANN. tit. 68, § 2358(E) ( 2012);

http://www.tax.ok.gov/incometax.html

Oregon No’® No OR. REV. STAT. ANN. §8 316.027; 316.127
(2012);

http://www.oregon.gov/dor/

Pennsylvania | Yes'’ Yes 72PA. CONS. STAT. ANN. 88 3402303(B)(6);
3402303(B)(10); 7303(a)(1) (2012);

http://www.revenue.state.pa.us

Rhode Island | No No R.l. GEN. LAWS ANN. § 44-30-2.6 (2012);

http://www.tax.ri.gov/

South No’® Partial® S.C.CODEANN. § 126-1170 (2012);

Carolina
http://www.sctax.org/default.htm

71 N.D. CENT. CODE ANN. § 57-38-01 (2012). Nonresidents who may need to file North Dakota state income taxes can deduct federal active duty
compensatiorfrom their taxable income, and residents who mobilize can deduct their federal active duty compensation in calculdioghtheir
Dakota taxable incomeN.D. OFFICE OF STATE TAX COMM®&R, INCOME TAX TREATMENT OF MILITARY PERSONNEL 6 (2010, available at
http://www.nd.gov/tax/ind

income/pubs/guide/e28243.pdf.

72 OHIO REV. CODE ANN. 8 5747.01(24)2012 (exempting military pay for an active duty member domiciled in Ohio but stationed outside of the
state).

731|d. § 5747.01(26)Z012 (exempting militaryretirement pay from Ohio state income tax).

74 OKLA. STAT. ANN. tit. 68, § 2358(E)(5)(b) (2012) (allowing all income received as compensation for service in the armed forces to be deducted
from taxable income).

751d. § 2358(E)(19) (2012) (allowing 75% of8,000 (whichever is greater) of retirement benefits received for services in the armed forces to be
deducted from gross income).

76 OR. REV. STAT. ANN. § 316.127(7) (2012). Oregon domiciliaries stationed outside of Oregon may be considered nonresigengifposes
(and thus they would not subject their military pay to Oregon state income taxes) if the Servicemembers: (1) do notthavert pesidence in
Oregon; (2) have a permanent residence outside of Oregon for the entire tax year; and (83speemt thirtyone days in Oregon during the tax
year. Seeid. § 316.127(7). See also id8 316.027(1)(a)(A). See alsoMilitary Personnel Filing Information OR. DEPAT OF REVENUE,
http://www.oregon.gov/DOR/PERTAX/pages/

personaincometax-overview/@neral.aspx#nineteen (last visited May 24, 2012).

7772 P.S. § 7303(a)(1) (2012) (excluding compensation for active duty pay earned outside of Pennsylvania from Pennsylivartimnettex).

78 But se€S.C.CODE ANN. § 126-1120(7) (2012) (excludingupfoi f t een dayso6 worth of compensation recei Vv

the reserve component of the armed forces from South Carolina state income tax).



South Dakota| No State No State Income | South Dakota Codified Laws 8§ 4D1 (2012);

Income Tax | Tax
http://www.state.sd.us/drr2/

Tennessee | YesY Yes TENN. CODEANN. § 67-2-101 (2012);

http://www.tn.gov/revenue/

Texas No State No State Income | V.T.C.A. Tax Code § 101.001 (2012);

Income Tax | Tax )
http://www.window.state.tx.us/taxes/

Utah No No®? UTAH CODEANN. § 5910-1019 (2012);

http://tax.utah.gov/forms/pubs/pddY .pdf

Vermont Yes(under | No VT. STAT. ANN. tit. 32,85823(2012);
certain htto: S Lshtm
conditions? ttp://www.state.vt.us/tax/individual.shtm

Virginia No®3 No®* VA. CODEANN. § 58.2321, 58.1322 (2011);

http://www.tax.virginia.gov/

Washington | No State No State Income | WESTG REV. CODEWA ANN. § 82.04.010
Income TaX® | Tax (2012);

http://dor.wa.gov/Content/Home/Default.aspx

79 S.C.CODE ANN. § 126-1170 (2012) (allowingaxpayer to deduct up to $10,000 of retiremiasbme and up to $15,000 of total income from
South Carolina state taxable income, beginning in the year that the taxpayer reaches-fige)sixty

80 TENN. CODE ANN. § 67-2-101 (2012). See alsoIndividual Income Tax: Taxes at a GlancdENN. DEPOT OF REVENUE,
http://www.tn.gov/revenue/tntaxes/

indinc. shtml (last visited June 29, 2011) (establ i sdceéivinginterastdfrom Tennes s
bonds and notes, and dividends from stock).

81 UTAH CODE ANN. § 5-10-1019 (2012). See alsdUTAH DEPGr OF REVENUE, INDIVIDUAL INCOME TAX TC-40 FORMS & INSTRUCTIONS 14
(2012) available at http://tax.utah.gov/forms/currentiOinst.pdf (establishing that taxpayers under age dixeymay claim a tax credit of up to
$288, while retirees aged sixfive and over may claim tax credit of up to $450).

82 \/T. STAT. ANN. tit. 32, § 5823(a)(2) (2012exempting fulitime active duty military income earned outside of the state from Vermont state
income tax).

83 SeeVA. CODE ANN. § 58.1321(B) (2012);id. § 58.1322(C)(23) (exempting up t$15,000 of military basic pay for military personnel on
extended active duty for periods in excess of ninety days; however, the subtraction amount is reduefed-dollar by theamount which the
taxpayer's military basic pay exceeds $15,000 and is reduced to zero if such military basic pay amount is equal to $8&GRE83ds

84 Seelndividual FAQs VA. DERST OF TAXATION, http://www.tax.virginia.gov/site.cfm?alias=IndividualFAQast visited May 28, 2012)But see
VA.CODEANN.858.:322 ( C) (26) (exempting Congressional Me d a | of Honor. Reci pien

85 Income TaxWASH. DEPST OF REVENUE, http://dor.wa.gov/content/FindTaxesARates/IncomeTax/ (last visited May 28, 2012) (explaining that
although there is no personal income tax, persons who engage in business are subject to business, occupation, atilitgrtanatic u



West Virginia | Yes (under | Partiaf’ W. VA. CODEANN. §§11-21-7;11-21-12(2012);
certain .
conditions§® http://www.wva.state.wv.us/wvtax/default.aspx
Wisconsin No®8 Yes Wis. STAT. ANN. § 71.05(1) (2012);
http://www.revenue.wi.gov/individuals/index.ht
I
Wyoming No State No State Income | WYOMING STAT. ANN. § 3912-101 (2012);
Income Tax | Tax
http://revenue.state.wy.us/

86 W. VA. CODE ANN. § 11-21-7 (2012)(defining the terrmonresident for tax purposes to includsear vi c e member who fAmai ntai ns
place of abode in West Virginia, maintains a permanent place of abode elsewhere, and spends in the aggregate not inpdatfsoftthe tax
year in West Virginia).

871d. § 11-21-12(c)(7)(B) (excluding the first $20,000 of military retirement pay from West Virginia state income tax).

88 SeeMilitary and VeteransWis. DEPGI OF REVENUE, http://www.revenue.wi.gov/individuals/military.html (last visited May 28, 20(b2pviding
numerous tax references for military members and veterans, such as explaining what income is subject to Wisconsinestatg.incom



Setting ServicemembersUp for More Success: Buildingand Transferring W ealth in a Challenging Economic
Environmentd A Tax and Estate Ranning Analysis

Major Samuel W. Kan'

[PeopE makea lot of pockebookdecisionseverydaythat havean impat on thehealth of the
economysilch aswhetherto take on a particular mortgage, how much to save andinvest, whetheto lease
or buy a car, and how to managecredit cards.. . . Thechoices we makasindividuals . .. are linked to the
broader €onomy in wayshat we @n't always appreciate Howeve, onething is cetaind we makeoeter

decisims if weare better nformed,and the whole ecaomybenefits®

Fail ures dand plan to fail, they il to pland Plan andsucceel.?
I. Introduction

In times of increasing faancial uncertanty, sewvicemembers must consider the extent of their financial planning.
Currenteconanic conditionshavetransformed the way peopleplan for themselvesandthdr families. While, prior to the
financial crisisthat kegan in 2007 the average Americanconsdered financial planning in terms of building wealh, modern
timeshaveforced Americans tdocuson providing for their own subsistenceand maintaining enough resourcesto outlast he
nextfinancial crisis® This article is the seond instalment of a 2006 military financial planning resairce* While the first
article addresed planning considerations for the avelage military member consideing the purchase of a home, this article
considers the unique issues facingsewicemembers who have substantial assets,who want to provide for non-citizen
dependents, and who desre to make unusual conveyancesin their wills. Theseisaues are addressedn a manner that is
sensitive to he wique dallengesof the cotemporary financialoperating environment.

To avoid financial ruin in times of increased financial risk, all servieemembers shouldhave a processn place for
evaluating their current and future needs, including the periodafter teir deat. At the smplest level, prudent financial
planning is encapsulatedin a four-step process. First, sevicemembersshould understand that estateplanring is appropriate
for almost everyone. Therefore they should pursue legal measres, sich aspreparingawill andpower of attomey. Secand,
sewvicemembersshauld becomefamiliar with the tax system sdhat they canmake informedtax decisons and minimize the
negatve consequencesof uninformed legal andfinancial choices. Third, sevicemembers shauld build and hold assésin a
calallatedmanner to build wealthwhile accaunting for risk. Foutth, servicemembersshould make appropriate arrangements
during life and at deah to ensure that their desgnaed bereficiariesreap the maximum rewardsof their lifetime efforts.
While most servicememberswill not have to complete the full four-stepanalysis® senicemembersshoud become familiar
with broadkr tax concepts sothat they canaccomplish their lifelong objectivesand minimize negatie tax and estateplanring
consegences.

" Judge Advocate, U.S.Army. Presentlyassignedas Associate Professor, Tie Judge Advocate GeneralsLegal Center and School, U.S. Army,
Charlottesville, Vrginia. LL.M. (Taxationwith Certficate in Estate Planning), 2009, Georgebwn University Law Center, Washington,D.C; LL.M.
(Milit ary Law), 2006, The JudgeAdvocateG e n e r a | ©@ester anebghadl, U.S.Army, Charlottesville Virginia; J.D. 2000, University of TexasSchool
of Law, Austin, Texas;B.S.,1994,U.S. Milit ary Academy, WestPoint,N.Y. Member of the Barsof Texas,The UnitedStatesCout of FederalClaims, and
the Supreme Court of the United States. This article wassubmitted in partial completion of the requirements ofthe Masterof Laws in Taxation Program,
Georgetowrlniversity Law Center. Special thank$o ProfessoiStafford Smiley, Georggtown University Law Center,who served asny paper advisoend
made this article possible,Mr. SeanKelly, my summer intern researchassistanwvho wrote Appendices EF, andG, and CPT Evan Seanone, CPT Ronald
Alcala,andMr. Chuck Strong theeditorsof the Military LawReviewandTheArmyLawye.

! Fredeic S. Mishkin, Governor Fed.ReserveSys., Thel mportancenf Ecoromic Educatiorand FinancialLiteracy, Speechat theThird NationalSummit on
Ecoromic and FinancialLLiteracy (Feb. 27, 2008), available at http://www.federalregrve.gov/newsevents/sgech/mishkin20080227a.im (last visited Jan.
28,2010.

2 JohnAlquist, FaluresD o nFan to Fail, TheyFail to Pland Plan and SucceedEzINE ARTICLES, Sept.13, 2007 http://ezinearticlesam/?Failures Dont-
Planto-Fail -They-Fail-To-Plan---Plan-And-Succeed&id=73076.

% See eg., Daniel K. Tarullo, Governor,Fed. ReserveSys., In the Wake of the Crisis, Speechat the Phaenix Metropolitan Area Community Le ader 6 s
Luncheon (Oct8, 2009),available athttp://www.federalresrve.gov/newsevents/speech/tarull@®1008a.im (lastvisited Feb. 1, 2010) (pointing out that
theecoromy hasbeenlosingabouta quarterof a million jobsevery month andthatuncertaintyhasmadefinancialplanningmuch more difficult).

4 Major Samuel W. Kan, SettingServicemembetsp for SuccessBuyinga Home a LegalandFinancial Analysis ARMY LAW., Nov. 2006 at 1.

® SeegenerallyJOINT COMM. ON TAXATION, HISTORY, PRESENTLAW, AND ANALYSIS OF THE FEDERAL WEALTH TRANSFER TAX SYSTEM, JCX-10807, at 1,
29 (2007), available at www.jct.gov/x108-07 pdf (last visited Apr. 21, 2009) [hereinafterJOINT COMMITTEE] (explainingthatin 2004,only 19,294estate
taxreturnsin the United Stategeportedsome tax liability; forecastinghat only 3.42%of deathswill resultin ataxableestatein 2016).
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II. Step One: TheNeed for Servicanembersto usethe Estte Planiing Process

At presnt, it is not uncommon to encounter mil itary memberswho have degoyed five timessince11 Septenber 2001.°
Many serviemembershave beenexpogsd to combat andthe dangers of combat envirormentsduring recentconflicts.” This
increasecdexposure to danger necessitatesdbh financial and estte planning in the military more than civilian occupations.
Gettingo n eaffass in order may involve no more than executinga will andcreatinga power of attorney. To this end, even
if sevicenembershave few assetsandno dependents, preparing thesebasic documentscanminimize costson their survivors
and make it easierto attainpersmal objectives. Effective planning, may, however, require far more in other circumstancs,
which the following sectims explore in detail.

A. Powersof Attorney and Advanced Medical Directies(i.e., Living Wills)

Researchhas shownthat the Irag ard Afghanistan campaigns are different from prior conflicts.  Medical and
technological advanceshave improved the quality of hedthcare, increasng the chancesthat American sevicememberswill
survive eventhe most horrendous typesof injuries® With improvisedexplosive devicesd thefi ignaur ewiagpon of modern
campaignsd accounting for amajority of injuries sustained servicemembers face complicated medical situations,swch as
vegetatve statesandsevere nerological impairments. Dependents ofen must assime the rolesof daytime careprovidersin
the most basic activities, strugging with the financial conseaiencesof theseinjuries® Thesesituations,where roundthe-
clock careis often required, emphasizethe needfor sefious planning considerations, not only for supplemental income but
also for end-of-life decison-making®®

Seavicemembers may createdifferent types of powers of attorney for different purposes,such as handling financial
affairs andmaking healthcare decisions. General pwersof attorney enable individuals to empower agents to hande all of
their legal and financial affairs. Although sewvicemembers shouldtry to ensure that their powersof attorney comply with
statelaw, federallaw protectsmil itary powersof attorney evenif theymight otherwise fail understate law* Unfortunately,
many third partiesmay be unfamiliar with federal law andmay initially refuseto honor military powersof attorney that do
na comply with statelaw. Additionally, agents, particularly thoseacting under the broad authority of general powers of
attorney,may abusetheir powersor mismanageservicememb e raffaiés. Becauseof theseunaartainties,third parties, such
as barks, may be reluctant to honor general powers of attorney and may insist on the useof their own forms, which often
limit agent sadthority to specific types of transactios. Since third parties are not forced to honor powersof attorney,
refusalsby third partiesmay create amplications for sewvicemembers.

Specialpowersof attorney,which give agentsspecified, limited powers, such as he power to pay taxes, sell property,
makegifts, signleasespr accesshealthrecards, can protectservicenembersfrom therisk of refusal. Like general powersof
attorney, special powers of attorneyoffer servicenembers the convenence of allowing someone elseto carry on ther
persaal and legal affairs if they are unavailable due to temporary duty or deployments. Additionally, special powers of
attorney aremore li kely to be honored by third parties because of their gecificity. Nevertheless,somethird parties, such as
hospital recrdsrooms, may still preferthe useof their own forms to ensuretheir own compliancewith applicable laws** To
ensure third partieshonor sewvicemembe r sigbructions, sevicemembers $ould coordinate with potential third parties in
adwanceto detemrmine whetter their powers of attornewill behonoed. In same casesthe useof specific, third-party forms,
such asbank or hospital forms, up front will facilitate certaintransactions and forgo the needto go to a legal office to have a
special powenf attorney dafted.

® LauraSavitskyet al.,Civilian SocialWork: Servingthe Military and VeteranPopulatons, 54 SOCIAL WORK 327, 327 (2009).
" Charlesw. Hogeetal., CombatDutyin Iraq and AfghanistanMentalHealth Problemsand Barriers to Care, 351 NEW. ENG. J.MED. 13, 18 thl. 2 (2004).

8 J.C. Vvan Lierop Ill, Note, Post9/11 Army Disability Decisions: Reinforcing Admiristrative Law Principles in Fitness and Disability Rating
Determinations61 FLA. L. REV. 639,640 (2009) (observing thatfia much higher percentage ofroops survive battlefield injuries today comparedto only a
fewdecades g 0 0 ) .

° Eg., Clayton Taylor, WoundedVetsNeedHelp, COURIER-J. (Louisville, Ky.), Nov. 11,2009,at 11A.
0E g.,id. (describinghowfi [ypidally, with suchcatastophicinjuries,a parentor spouses forcedto leavethe workforceto carefor theirlovedo n e 0 ) .

1 Seegenerally 10 U.SC. § 1044b (2006) (giving legal effect to notarizedmilitary powers of attorney without regardto compliance withstate law
requirementsasto form, substanceformality, or recording).

2 See,e.g, Health InsurancePortability and Accountability Act of 1996 (fH | P A A& }J.S.C. § 1320d (2006) (regulatingthe disclosureof health
informationandrecods); Standads for Privacyof Individually IdentifiableHealthInformation, 65 Fed. Reg82, 462 (Westlaw2010)(codifiedat45C.F.R.
§ 160 164 (same).
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Despitethese cmplications, powers of attorney can be extemely useful, especially if tailored apprariately. For
example, depending on statelaw and the servicememb e rinfest, powersof attorneycan be durable or springing.*® Durable
powers of attorneyremain in effecteven if a servicenember becomesdisabledand loses the capacityto makedecisios. To
draft a durable power of attorney, attorneys $iould include language such as, that the powersgranted continue to be effective
evenif the servicenember becanesdisabledor incompetent' In this example, disabilitiesshaild be statedbroadly enough
to encompassbath physical limitations as well asieurological or psychological canditions. By contrast, gringing powersof
attorneybecomeeffective upon the occurrenceof a specified event, such asa servicemember becomingincapacitated. To
draft a springing power of attorney, attorneys should include language suchas, that the powers may only be used after
certificationthat the servicenember has beome disabled jncapacitatedor incompetent’®> Springing powersof attorney may
be more complicatedandtime cornsuming for agents to operateunder becausethe specifiedevent (e.g.,the occurreree of the
sewvicemembe r Gcgpacity) may rejuire proof in the form of a physiciand written certification or other targible evidence.

In addition to general and specialpowers of attorney for legal and financial affairs, a health care power of attorney
allows a serviemember to dedgnate an agent to make health care decisims in the event of the sewicemembe r
incapacitation. For example, if a sewvicemember becomesdisabled and cannot explain his current desires, apreviously
designatedgent, actingunder a healthcare pover of attorney,can ensure the serviceamembe r \Gisheswith regardto health
care(e.g., to beadmitted to a hospitalto employ a healthcare povider, or to consent to certain types ofsurgery) arecartied
out. Attorneysin the U.S. Army currently use a software program, DL Wills, to draft statespecific health care powers of

attorney, wills, andadvanced melical directives™®

To ensure proper planning for fiend-of-life medical treatme n 1’ sabviemembers should consider completing an
advanced medical directive or fi Wirig wi 1"l In the absence of contrary guidance, the default medical option is to prolong
the lives of thosewho are incapacitated. Servicenemberswho do not wish to be kept on life support when they have no
reasomble expectationof recovery can specify their wish to be discomectedfrom life support in an advanced medical
directive. Military directiveshave pecialvalue becaise Feleral law piotectsmilitary advancedmedical directives hat might

otherwisefail under statelaw.®

In any of the above examples the few hours reguired to resarchand develop special healthcareplans can have lifel ong
berdfits. Thecostsof ignorancein thisareaare sinply far too great.

B. Wills

Similar to an advanced medical directive, a lastwill and testament can be usedto make a sevicemembe r idtent clear
on arange of issues from the disposition of property and the payment of taxesto the identification of the sevicemembe r
stateof domicile® and the apmintment of guadians® By expressng their desiresin a will, sevicememberscanavoid the
default intestacy lawf states, Wich maydirect the disposal of property ontrary toa sevicemembe r 6 $ies.Wo facilitate
the recoqition of sewvicemembe r 8ili§, federal law requiresthat courtsgive military tesementary instruments legal effect,

13 SeegenerallyADMINISTRATIVE & CIVIL DEPST, THE JUDGE ADVOCATE GEN.& SCH., 54TH GRADUATE COURSE DESKBOOK, ESTATE PLANNING ELECTIVE
P-50 to P55 (2006) (listing each state code with commentary indicating whethera given staterecognizesdurableand springing/ontingent powers of
attorney) hereindter DESKBOOK 2004 .

4 Seee.g., DraftingLibraries[Will Software] availableat http://www.draftinglib.@m (lastvisitedJan.28,2010) (providingappropriatdanguage).
¥ Seee.g, id.
16 Sedd. (providinginformationon howto acquireDL Wills softwareandthelatestsuppementupdatego the software).

¥ CaptainThaddais A. Hoffmeister, The Growing Importanceof Advarced Medical Directives 177 MiL. L. REv. 110,111 (2003) (providing a detailed
discussiorof advancedmedicaldirectivesand their interactionwith powe's of attorneyfor healthcare, whichtogethemay form a singldegalinstument).

18 Seegenerallyid. at 110/ 132 (explaining the needof AMDs in light of Terri Schiavo).

% seegenerally 10 U.S.C. § 1044c (2006) (giving legal effect to military advancedmedical directives without regardto compliance with sate law
requirementsasto form, substanceformality, or recording).

% Becausehe statelaw whereserviemembers are domiciled cancontrol the dispositionof a will, serviememberscanfis e | ¢heapmiicablestatelaw by
establishinglomicile in a stae anddeclaringtheir domicile in a will. Seeinfra notes45i 49 andacmmparying text (discussinghe conceptof domicile and
howto establistdomicile).

2 Seegenerally TAX MANAGEMENT INC., TAX MANAGEMENT; ESTATES, GIFTS, AND TRUSTS PORTFOLIOS; ESTATE PLANNING, at A-28 TO A35 (2006)
[hereindter T.M. ESTATE PLANNING] (discussindhe purposebasicstructure,andcomporentsof a will).
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regardlessof statelaw requirements,aslong astheyareexecuted bya competentedator eligi ble for military legal assistance
in the presace of amilitary legal assistace counsel and deast two disinterestegitnesses’

[1. StepTwo: Understanding the Tax SystemandTheWisdomof Tax Ranring

Exeauting powers of attorney,advanced medical directives, andwills represant an important first stepin the estate
planning process. However, in order to meet curent and future financial neels, sevicemembers slould also exgage inbasic
tax planning. Understarding the multilayeredandmulti dimensional tax sysem is crucial to buil ding wealh. Forgoing basic
tax planning can result inunintended and significant depletionsof a taypa y e ncéme and, ultimately, adecalentd s tate. s

The law treats servicanembers like every other individual taxpayer, exceptthat servicemembers receive extra tax
berefits andcongderatiors. For example, unlike adher taxpayers, serviememberscanreceivea taxfree housingallowance
that they canuseto generatemortgageinteresttax deducionson their homes* Desite thesebenefits, sevicemembers, like
all other taxpyers, face inome, gift, estte, and gneration skpping transfer taxes atboth state andefleral levels. Similarly,
servicenembersmust payproperty, sales, use, and other typesof taxesat the stateand local government levels

A. Income TaxConsderatons
1. FederallncomeTax

To reducetheir federal income taxessevicemembersmust first urderstandhe six stgsrequired to calalate he Faleral
Income Tax?® First, the taxpayermust calculate grossincome, which includes numerous items such as compensaton for
services(e.g., military and non-military pay), interest,rents, and pensions®® Second the taxpayermust calculate adjused
grossincome by deducting adjustments(i.e., i lBove the line deductions)), such as expensesof producing rents and certain
individual retirementaccount (IRA)contributions. Third, thetaxpayr mustcalculatetaxableincome by deductingpersonal
exemptionsandthe greaterof the standard deduction or itemized deductions. Fourth, the taxpayer must look up the taxdue
basd on taxable income.?’ Fifth, from this amount, the taxpayer must calculatehe net taxdue (i.e.fito t a | bytdedwting
applicable credits such as the credit for child and dependent care, educational credits, the child tax credit, and, if applicable,
by adding in other taxes such as the sef-employment tax?® Sixth, the taxpayer must calalate fidtal payment s whith
include federal income taxeswithheld and credits, such asthe eaned income credit” andthe additional child tax credit. If
thet a x p afiyt eopafas n tesced the fiotal tax, the taxpayercanfile for a tax refund. In contrast,if thefidtalt a x 0
exceedsthéd t ot md n tplsa taspayewill owe taxes.

Taxpayersshalld be familiar with how important characteristicof the federal income tax sysem may affect their own
tax liability. First, a taxpaye r fili ag staus can provide significant benefits. For example, in general, married taxpayers
fili ng joint returns pay lesstaxesandcanqualify for the eanedincome credit, while married taxpayersfili ng separatereturns

2 5ee10U.SC. § 1044d(giving legal effectto military tesamentaryinstrumentswithoutregard to statelaw requirementson form, formality, or recording.

% seege.g, Treas.Reg.1.61-2(b) (establishinghat military housingallowancesreceivedby serviemembersare excludable fom grossincome). Seealso,
I.R.C. 8 265(a)6) (allowing asericemember to deductmortgage ntereston a home eventhough the sevicememberreceivesa military housingallowance
thatis excludablgrom grossncome). Seeinfra note32 andacmmpanying text.

% SeegenerallyReirementLiving InformationCtr., Inc, Taxesby State,available at http:/www.retirementliving.com/RLtaxeshtml (lastvisited Feb. 16,
2009)[hereinafterRetirement Living] (explainingthe numeroustypesof taxesandthe ratesappliedby eachdate including property, sales,fuel, cigarete,
and othertypesof taxes,and providing links to official statetax websites);CCH, 2010 U.S. STATE TAX HANDBOOK (2009) (providing a quick-reference
guide for state tax issues); OFFICE OF THE JUDGE ADVOCATE GENERAL, CODE 16, STATE TAX GUIDE (Jan 31, 2010), available at
http://www.jag.ravy.mil/ organization/dooments/tax/2009 State TaxGuide. pdfast visited Feb. 18, 2010) (providing avery useful quick referenceguide for
stateincome taxissues).

% See eg., INTERNAL REVENUE SERV., U.S. DEPGT OF THE TREASURY, FORM 1040 INSTRUCTIONS (2009) [hereinafterFORM 1040 INSTRUCTIONS]; G.
VICTOR HALLMAN & JERRY S.ROSENBLOOM, PERSONAL FINANCIAL PLANNING 257-259 (7th ed.2003) (describing, in general, howo calculatethe federal
incometax).

% Seel.R.C. § 61(a)(2009)(defining the numerouscomponentsof grossincome).
% Seelntemal RevenueSew., U.S.Dep ot the TreasuryForm 1040: U.S. Individual Income Tax Return(2009) [hereinafteForM 1044.
% Seeid. (desribing howto calculatethe i t ot t aamt dettaxdue). Seeinfra note37.

» Seel.R.C. § 32(a)(definingthe earnedncome creditandestablishingts li mitations).
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pay more taxes and canrot qualify for the eaned income credit.®*® Second,asindviduals earn more taxableincome, the
Government taxes that income at gracually increasingrates®  Third, the Government taxes diférent types of income at
different rates,while excluding certaintypes of income from taxation, such asmilitary housing allowances® and combat
pay.®® Fourth, while the Govenment allows deductions, exemptions, and adusimentsto reduce taxable income, these
berefits havelimits®* For example, if a taxpaye had an adustal grossincome (AGI) of $100,000 in 2009, the taxpaye 6 s
first $7,500 of unreimbursed medical and dentalexpenses incurred would not be dductible due to a 7.5% AGI threshold
limitation.*® Fifth, while the Government allows credits to offset taxesdue, all creditsarenot createdequal.®*® For example,

if the credit is finonref u n d dike Ithe ¢hild and dependentcare credit® and the credit is larger than the tax owed, tax
refundswill be limited to the amount of the tax owed.®® In contrast, if the credit isfi r e f u n likeathelearreddncome
credit, expayers will receivea full refund for thecredit even thoughthe credit excedsthe taxdue

Ultimatdy, sewicemembers should understand that, deite the existence of prograns dedgned to reduce taxes, the
Fedral Government createdhe Alternative Minimum Tax (AMT) to ensrre taxpayers pay aminimum amount of tax,

regardless of deductions, exemptions, and credits®® To this end, the more income a taxpayer makes, the greder the
possibility t hat the taxpayer will be coveredby the AMT .*

2. Satelncome Tax

As statesincreasinglyfacefi d e v a s deficits 1 thegstatetaxing authorities have increasngly becme concemed with
resicents who haveneiter filed nor pad stateincome tax** On onehand, military memberswho areordered to moveto a

% SeelINTERNAL REVENUE SERV., U.S. DEPGT OF THE TREASLRY, PUB. 4012, VOLUNTEER RESOURCEGUIDE, at H-2 (2009) [hereinafterPus. 4012]
(providinga very usefulquick resourceguideto identify the Earned ncome Credits qualificationrequirements).

%l Seeeg., FORM 1040 INSTRUCTIONS, supra note 25 (Establishingsix individual tax bracketsfor 2009: 10%, 15%, 25%, 28%, 33%, and 35%). For
example, in 2009, married taxpayersfiling jointly would havea 15% marginal taxrateif they hadtaxableincome between$16,700 and $67,900, but would
havea 28% marginal taxrateif they hadtaxableincome betweert$137,60 and$208,850. Id.

% Seee.g., Treas.Reg.1.61-2(b) (establishinghat military housingallowancesreceived by serviemembersare excludable fom grossincome). Seealso,
I.R.C. 8 265(a)6) (allowing asewnicemember to deductmortgage ntereston a home eventhough the sevicememberreceivesa military housingallowance
that is excludablefrom grossincome). See also, Rev. Rul. 61-5 (establishingthat military housing and costof-living allowancesreceived by

sewvicememberswhile stationedoutsde the United Statesare excludablefrom grossincome). SeegenerallyKan, supranote4, at 2 (discussingmilitary

housig allowancestheir nontaxability, andthe broaderconsequences receivingsuchallowances).

% Seee.g, I.R.C. § 112 (excluding ertain combat zonecompensationfrom grossincome). Seealso, Treas. Reg. § 1.1121(f) (2010)(providing examples
excludingcertaincombat zonecompensatiorfrom grossincome). Seealso U.S.DEPST OF DEFENSEFINANCIAL MANAGEMENT REG. 700014-R, DoD, vol.
7A, ch.44,at15i 16 (July 2@9) [hereinafterDoD FMR] (discussingcombat zone taxrelief areasfor personnelin direct support of a combat zone). But see
I.R.C.8832(c)@)(B)(vi) & 219(f)(7) (allowing combat payto beincludedin earnedncome for purpose®f theearnedncometax creditandfor purpose®f
making deductibldRA contributions).

34 SeegenerallyINTERNAL REVENUE SERV., PUB. 17, YOUR FEDERAL INCOME TAX: FOR INDIVIDUA LS 26i 38, 1217 140, 1411 208 (2009)[hereinafer PUB.
17] (explainingpersonahnddepencdnt exanptions,availableadjusmertsto income; andavailabledeductions).

*® Seel.R.C. §213a).

% SeegenerallyPuB. 17, supranote34, at 209 263 (explainingavailablecredits).

% Seel.R.C. § 21 (establishing creditfor taxpa/erswhoincur dependentareservice expenseso allow them to havegainful employment).
% SeelNTERNAL REVENUE SERV., PUB. 4491, VITA/T CE-2008STUDENT TRAINING GUIDE 8-3 (2008)[hereinafer PUB. 4491 (2008)].

% Seeid. Seesupranote29.

“ SeeThePr e s i Aldeisory Baselon FederalTax Reform, America Needsa Better Tax System: Statement byhe Members ofthePr e s i Adeisory 6 s
Panel onFederal TaxReform(Apr. 13, 2005, availale at http://www taxreformpanel.gov04132005.pdf (last visitedJan. 28, 2010) By 2015,the AMT is
estmatedto apply to approxmately fifty -two million taxpayers.|d. But seeTHE PRESIDENT'S ADVISORY PANEL ON FEDERAL TAX REFORV, REPORTOF
THE PRESIDENTG ADVISORY PANEL ON FEDERAL TAX REFORM, SIMPLE, FAIR, AND PRO-GROWTH: PROPOSALS TO FIX AMERICAG TAX SYSTEM 5 (2005),
availableat http://www.taxrefompanel.gov/finalreport/TaxRefom_Intro.pdf (recommending the eliminationof the AMT).

“ Seegeneally PUB. 17, supranote 34, at 210 (explaining the 2009 income tax limits which may resultin theneedto paythe AMT). Seegeneally GEORGE
G. JONES, TOP FEDERAL TAX ISSUESFOR2009 CPECOURSE1.20' 1.24(2008) (discuséngthe history of the AMT, andthe currentAMT patchcreatecby the
EmergencyEconamic Stabilization Act of 2008). To detemine whether the AMT applies,taxpayersshouldfill out the AMT Worksheet. Seegenerally
FORM 1040 INSTRUCTIONS, supra note 25, at 41. If applicable,taxpayers shouldfill out IRS form 6251 accordingto its ingtructions. Seegenerally
INTERNAL REVENUE SERV., U.S.DEPST OF THE TREASURY, FORM 6251 INSTRUCTIONS. ALTERNATIVE MINIMUM TAX8 INDIVIDUALS (2009.

“2 See e.g, Ryan Kost, OregonStateDeficit Could Grow by $1 Billion, availableat http:/www.katu.om/news/local/3774104.html (last visited Jan.28,
2010.

* Seee.g, Carrv. D e pdd Revewe, 2005 WL 3047252 (Or. Tax Nov. 4, 2005) (hdding a sevicemember liablefor stateincome taxesin Oregon,even
though the sevicememberclaimedto be from Nevadaa statewithout a sateincome tax).
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new statemay establishsufficient connectons to the new stateto justify the imposition of thats t a incendesax. On the
other hand, military memberswho had a prior connection with a statebeforeenterng active duty servicemay appearto have
negleced the payment of statetax, when, in fact, theseservicanemberslegally changedtheir stateof domicile. In short,
military members must be vigilant in understandng the meanig of domicile** and documenting the factorsthat prove their
damicile. This secton explores he fundamental distinctions.

a. Military Pay

In addtion to paying federal ncome tax, many sewvicemembers must consider stateincome taxes, depending on their
state of dmicile.*® A servicemember can establish a staie their dmicile based on tr physical pesence in thetateand
their intent to make the statetheir permanent home*® Serviemembers may reapsignificant tax benefits basedon the tax
laws of ther stateof domicile becausesome states]ike Texas,Nevada, and Florida, have no stateincome tax. In addition,

other statesexcludesame orall military pay fromincome tax(seeAppendix E).*’

To estdlish and maintain domidle, sevicemembers must take specific stepsto demonstratetheir intent to makea state
their permanent hme rather than engagngin subtefugeto avad paying stateincome tax*® First, after estdlishing physical
preseaice in the state,sevicemembers should visit their local financeoffice and fill out appropriate pgperwork, such asthe
DD Form 2068, Sate of Legal Resilence Certificate*® Semnd, sevicemembersshould estdlish asmany tiesaspossble to
the state,such asregisteing to vote, purchasing real property, and obtaining professobnal and drive r licenseswithin the
state. Third, servicanembersshouldexpress their desre to make the statetheir permanenthome by telling others, such as
friendsand family, about their intent.

Servicenembers must exercie cautiondue to the variationsin statelaw®® andlevel of aggressve enforcement by state
revenue collection authorities. For example, in Car r v of Ré&eaup, the court heldthat a servicemember had no
connection to Nevada, his claimed stateof domicile, but had suffici ent nexus™ to the Stateof Oregon eventhough he wasiot
registerel to vote in Oregon, had no Oregon drive r 6 snse,l andbad no intent to remain in Oregon ance his military
obligation was completed.”> As aresult of his connectbns to Oregon, including the purchaseof a home and registering
vehiclesin Oregon, and, more importantly, his lack of current connectionsto Nevada, the wurt heldthat the servicemember
was ligle for paying Orego n & s ncorhedak am his military income.>®

“ Domicile is defined asfi t]he placeat which a personis physically present and that the personregardsas home; a p e r s toue, ixed, principal, and
pemanenthome, to which that person intendsto returnandremain eventhoughcurrentlyresidinge | s e w HBeAcks LAw DICTIONARY 501 (7th ed.
1999.

“ SeegenerallyRetirementLiving, supranote24 (providingvariousresourceselating to individual staterequirements).

% Seegenerally Major Wendy P. Daknis Home SweetHome: A Practical Approachto Domicile, 177 MiL. L. REV. 49, 52 (2003) (explaining the
requirementsof establishinglomicile).

4" Seeid. at 1021 09 (describingthe extent to which eachstateincludesor excludesmilitary pay and military retirement pay). Seealso Major Richard W.
Rousseaulpdate: Tax Benefitsfor Military Personnelin a CombatZone or Qualified HazardousDuty Area, ARMY LAw., Dec. 1999, at 1, 15/ 29
(describinghe extentto which eachstatetaxescombat pay).

“ Seep.g., Texasv. Florida,306 U.S.398(1939) (discussingsubterfugesituations).

% U.S. Dept. of Defense,DD Form 2058, State of Legal Residece Certificate (Feb. 1977), available at http://www.dticmil/whs/directives/
infomgt/forms/efoms/dd2058pdf (lastvisitedonJan.28,2010).

% Seee.g, In re Gatchell (N.Y. Tax Comm. 1984), available at http://www.nysdta.org/STC/Personal/1984/a_T0lpdf (last visited Jan.27, 2010)
(establishing thah servieemember who lives in a military baracksdoesnot havea pemarert placeof abodeandthusis not exempt from New York state
incometax).

*! Nexusis definedasfi [ @ofnectioror link . . BLACKS LAW DICTIONARY, supranote44,at1066.

2 Seeeg, Carrv. D e pdd Revenue2005WL 304752 (Or. Tax Nov. 4, 2005) (holding a sevicemember liablefor stateincome taxesin Oregon,even
though the sevicememberclaimedto be from Nevadaa statewithout a sateincome tax).

% See e.gid. The courtnotedthat if the taxpgershadfi o w rpsmertyin Nevadahad Nevadal r i Mieensésgotedin Nevadaregisteredheir vehicles
in Nevadapr spokeconvircingly of anintentionto returnto Nevadatheir casewouldbestron g e kd.. 0
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b. Nan-Military (i.e., Civilian) Income

Although military income may not be subject to state income tax in certain states, non-military income of
servicenembers andheir spousesnay be subject to state inoe taxbased on the locaion where the incane is eared. For
example, if a servicenember owns rental propertyin a statethat imposesstae income tax, the sevicemember may be
obligatedto file a ron-resdent income tax return for the state invhich the rental income was eamed. Similarly, if the
servicenember receivesompensation fronma nonmilitary job, theserviemember may needto file astate incane tax return.

In a very important stattory development, civilian spousesvho meet the domicile test of physical presece and the
intent to make astatetheir pemanent homecan now receiveprotectionssimilar to servicenembers due tathe Military
SpousesResidacy Relief Act (MSRRA).>* As a result of this Act, asof 2009, if military membersandtheir spouseseach
separately estdlish and maintain domicile in the same state, they can keep this domicile even though they later move
together uponthereceiptof military ordersto anew state.

For example, a sevicemember and a civilian spaisemay estdlish Texas agheir domicile if bath are fysically preseat
in Texas,expressthe intentto make Texas their domicile, and esgblish their own contactsto Texas, such aspurchasing real
property,voting, andbecaning licensd in Texas. If the servicenember receivesorders tomove to Virginia andthe spotse

moves with the sevicemember solely to be together, both can maintain Texas as their domicile. If the sevicemembe r 6 s

spouse gets a ciilian job in Virginia, the gouse can asgrt the MSRRA claiming Texas as the statewhere the spouse
estadlished andmaintains domicile. By assertig and providing appr@riate substantiation to this claim, the spous e dévdian
paywould not be suljectto taxation byVirginia. This result may seem unfair because theivilian pay of a serviemember
who dtains dvilian employment in Virginia would be subjectto Virginia 6 reome tax.

Servicanembers and their spouses should exercisecautionbeausethe Act may be interpreteddifferently by eachstate
asthe statesreact to the new federal legislation. Servicemembersandtheir spousesshould be prepared to provide to their
employers,as wellasto the statetaxing authorities, substantial evidencethat they properly estalished and currently maintain
a specific state as their mcile. If the daimed state of duicile has astate incane tax, sevicemembersand teir spouses
shoud ensurethat their enployers proprly withhold theappropr i at e ncomedat e 6 s |

B. ThefAUnif i d-atlabal Transkr Tax System andfiThe Unified Creditd

In addition totaxing income, he Goremmert desgne d uwifiedd federal transfer taxsysem which incorporatesthe gift
tax, the estate taxand the generationskipping transfer tax to tax the transfer of wealth fom onegenertion to the next.>®> The
unified system targes individuds who fall into higher tax bradkets and who possesanore substantial assets. The gift tax
covers lifetime transfersby gift; the estatetax appliesto transfers at dedh; and the gereration skipping trarsfer tax addreses
fi t sfeasmlesgned to skip generatons®™® Careemilitary memberswho have investedover time, built siccessfulbusnesses
during their sewice, or whohave, themseles,inherited sizeble estatesnaybe found throughaut the active military.>” They
face unque concernthat are nothomally capable of beingddresed during the caurse of a brief meeting with an attorney,
swch aswhat occursat a Solier ReathessProcessing (SHP) station peparingservicenembers to @ploy to canbat zones.

Although the Gorernment desgned a i nified credi  ttocallow for the Bx-free transfer of a limited amount of wealth the
amount of the unified credit hasdiverged over time dueto changesin tax law (seeAppendix A). For example, in 2002, the

5 50 App. U.S.C.§ 571. The Act, whichamendedhe SevicemembersCivil ReliefAct, states:

A spouseof a sewvicemembersshall neitherlose nor acquirea residenceor domicile for purposesof taxation with respectto the
person,personalpropery, or income of the sppuse by reasonof being absentor presentin any tax jurisdiction ofthe United States
solelyto be with the servieemember in compliancewith the servieemembe r rdilg ary ordersif the residenceor domicile, asthe case
may be, isthe ame for the serviememberand the pouse.. .. Income for sewicesperformed by the spouseof a sevicemember shall

not be deamedto beincome for sewicesperformed or from sources within aax jurisdiction of the United Statesf the spousés nota
residentor domiciliary of the jurisdiction in which theincome is earnedbecausehe spousess in thejurisdiction solelyto be with the
sewicememberservingin compliancewith military orders.

Id.
% SeeHALLMAN & ROSENBLOOM, supra hote25,at462.
*®1d.

*" E.g., Editorial, AugustaSoldierWins $1 Million in Lottery, FLA. TIMES-UNION (Jacksonville), Jun&, 2005, at B-4 (describingthe lottery winningsof a
FortGordonsegeantfirst classwho choseto remainin the Army).
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unified credit allowed a transfeor to transfer up to $1 million tax freethrough lifetime taxable gifts bequestsat dedh, or a
cambination thereof. Specifically, if atransferor previously gave$400,000 of taxable lifeti me gifts, he would only be ableto
transfer an addtional $600,000 tax freethrough bequestsat his deathin 2002. While the transfers would be fi t ad x e theod
unified credit would prevent any tax from being payable. While the gift tax excluson amount has remained and will
continue to remain at $1 million, the applicable excluson amount for the federalegate andgereration skipping transfer tax
hasincreasd gradually upto $3.5 million in 2009. As aresult,a transferor could have given $1 million of lifetime taxable
gifts tax free ad still trensferred an aditional $2.5 million taxfree thoughbequests ahis death in 209.

However, in 2010, the federal estateand gereration skipping transfer taxeshave been temporarily repeaéd, with a
reinstatenent dateof 2011.%® In 2011, the top marginal tax ratefor transferswill be 55% and the funified credi twil shelter
$1 million in transfers. Although numeraus bill s*° are pending in Congressto change te statusquo, no bill has been
succesful asof thedateof this article®®

C. TheGift Tax
1. The Faderal Gift Tax

In the terminology oftax law, afi i tisanerelya voluntary lifetime tranger of property by one person to another, where
the value of the propertytransferred excesds anyconsderationreceéved.®* Unlike the estateand generaion skipping transfer
taxesthat may disappearfor one yearin 2010, the gift tax will remain in placefor certain lifetime transfersto others®®
Fortunately, the Government excludessome transfers from taxation under the gift tax, such as medical payments made
directly to medical sevice providers and tuition payments paid direcly to an educaional aganization®® Other transfers
meetingthe criteriaof i n daxablegif t ae@xcluced from taxation® asaresmall monetarygifts meeting the threstold for
amual deminimis gift anounts®®> Same gifts exceeihg the de minimis threshdd may still betransferred astax-freelif etime
gifts asa result of the unified credit®® Finally, the Government allows for an unlimited marital deduction for lifetime gifts

between U.S. citizen spouse.’” Servicenembersshould study the factors that distinguish betwesn taxable and non-taxable
gifts under the Fedral gift tax asa halmark of effective financial panning.

To calculatethe gift tax dueduring a particular year,a servicemember must accountfor the totalamount of lifeti me gifts
madein previous years. Fird, the servicenember must addthe taxable gifts made in the current yearwith the gifts made in
all previous years;then, the servicenember must calculatethe tax on the sum of the lifetime gifts. Next, the sevicemember
must subtractthe gift tax paidin prior years fom the previoudly calailated tax on the total of the lifetime gifts; the remander

% SeeEcorpmic Growth andTax Relief Reconcilation Act of 2001,Pub.L. No. 107-16, 115 Stat38 (codifiedasamendedin 26 U.S.C.). The Economic
GrowthandTax ReliefReconciliationAct (EGTRRA) of 2001 sunsetson 31 Dec.2010,restoringthetax statusquoasof 2001.

% For the text of specific acts,visit The Library of Congress: Thomas,available at http:/www.thomas.gov (last visited Jan. 29, 2010) (searchfor S. 722,
H.R.2023,H.R.436,H.R.498,andH.R. 4154in thetextbox markedfiSearch Bill Summary & Status).

% SeeCCH, CCH Tax Briefing: Federal EstateTax (H.R. 4154),EstateTax Extension PassHouse, Failsin SenateCaryover BasisEffective dnuary 1,
201Q available at http://tax.cchgrop.com/legislatiofHouseEstate Tax.pdflast visited Jan.29, 2010) (providing an information paperon the current status
of thebill). AOnDecember 3 [2009], the Houseappiovedthe PemanentEstateTax Relief for Families, Farmersand Small BusinessesBill of 2009 (H.R.
4154),which would pemanentlyextendthe top federal estatetax rate of 45 percentwith a $3.5 million exdusion. . . . [However,]the bill failed to win
supportin the Senate,asdid a temporary stopgapmeasureto extendthe 2009 estate taxegme throughMarch 2A0 . 1d. SeegenerallyCCH, available at
http://tax.cchgrop.com/news/legisation/default.asp(lastvisited Jan.29,2010)(providingthe latestlegislativetax updates).

¢ SeegenerallyCCH, 2010 U.S. MASTER ESTATE AND GIFT TAX GUIDE 353 (2009). An inter vivos gift is definedas,i Agift made duringthedonor 6 s
lifetime anddeliveredwith theintentionof irrevocablysurrenderingontrol overthe propety.0 BLACKS LAW DICTIONARY, supranote44,at697.

2 See generally.R.C.§§ 2501to 2524 (coveringall applicablecodesectionsof thefederalgift tax). See generalliRICHARD B. STEPHENSET AL., FEDERAL
ESTATE& GIFT TAXATION 9i 5 (8thed 2002)(discusang theimpositionof the gift tax).

& Seel.R.C. § 2503(e) (excluthg qudified transfersfor tuition andmedicalexpensepaid on behalbf anindividualdirectly to an educationabrgarization
or medicalsewice provider).

% Seeeg., id. § 2501(a)(4)excludingtransferso political organizationgor gift tax purposes).SeegenerallySTEPHENS, supranote 62, at9-7, 9-43to 9-
44 (discussingransferdo political organizationsexplaningtransferdor medicalandtuition expenses).

 Seel.R.C. § 2503(h). SeegenerallySTEPHENS, supranote62, at 9-14 (discussingnflation adjustments). In 2010, the amual exclusionequals$13,000.
SeeRev.Proc.200950 § 2523 (seecostof living adjugmentsfor 2010,Section3.30(2)).

 Seel.R.C. § 2505(a).In 2010,dueto thefederalgift tax (flu n i f creslid KL inillion of lifetimetaxablegifts could be madebeforeincurringgift tax.

7 Seeid. § 2523. However,the unlimited marital deductiondoesnot apply to gifts to foreign spouses.In 2010, taxpayerscould transfeup to $134,000 tax
freeto anoncitizen spouse. SeeRev.Proc.200950 § 2523(seecostof living adjustmentsfor 2010,Section3.30(2)).
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will be the amount of gift tax due in the current year. Finally, the servieemember must subtract the unified gift tax credit
from the gift tax due to calculateanygift tax owed. For example, independently wealhy Colonel Brad Smith gavehis niece
a $688,000 home in 2009 (see Appendix B) and later gives his nephew a $500,000 vacdion condominium in 2010. Sincethe
annualexcluson covering deminimis gifts was $13,000 in 2009 and 2010, the taxable value of the gifts in 2009 and 2010
were $675,000 and $487,000, regpectively. When applying the gift tax law to this scenario, Colonel Smith should add
$487,000 to $675,000 for atotal of $1,162,000. Assuming he gave noother taxable gifts previously, hewould then calculate
the gift tax due on the $1,162,000. The unified credit would exclude $1 milli on of the transfer and expose the remaning
$162,000 to gift tax. At a gifttax rateof 35%, Colonel Smith would beliable for $56,700 (i.e, .35 x $162,000) in gift tax.

Although taxpayersmakingtaxablegifts must paythe gift taxesowed, they may still enjoy certaintangible benefits. By
making taxale gifts, donors canremove the gifted property from their grossestatesat a relatively low cost comparedto
incurring estatetaxes, becausehe gift tax is tax exclusive while the estatetax is tax inclusive (i.e., unlike the gift tax, the
estatetax taxesthe amount of moneyusedto paythe tax). For example, assune a taxpayer in the 45% gift tax bracket who
hadalready sed the unified creditand anrual exdusion, madea gift of $1,000,000 of Microsoft stack to his s in 2009. He
would incur a $450,000 gift tax for a total transfer cost of $1,450,000.%% In addtion, becaisethe taxpayer made a completed
transfer for gift tax purposes, neither the taxpayer nor his estatewould be subsauently liable for any future taxeson the
property and the propertyd pog-transfer apprecidion. If, after the transfer, the stockd salue increase by $100,000 and the
sonsold the stodk, the son (i.e.,not the father) would beliable for paying taxon tatgan.

As a result, for those planning to transfer property and depletetheir egates,taxpayers shoud congder giving others
items they expectwill appreciateover time. Meanwhile, recipients of thesegifts shailld understandthat they will take the
donor 6 s bthesasssts anpotentially pay greatertaxes upon sale of he asset§® In addition, spedal provisions acount
for taxpayers who die within threeyearsof paying gift taxes. For such taxpayers, the Govemmentincludes gift taxes paidn
thet a x p agyoss estat®® As the next section explains, thesetaxesmay only be the begnning. Spedfically, oncea
servicenemberhasconsidered the federalgift tax, the financial anaysismay conthue forward to the stategift tax.

2. The Sate Gift Tax

Depending on aservicenembe r 6 micilej siategovemments may alsoapply astategift tax. For example, while most
statesdo not imposea gift tax, stateslike Connecticutand Tennesseetax gift transfers.”* The extent to which stae gift
statutesresenble the federal gift tax vary greatly and hinge on isswes such as lifetime exenption amounts and annual
exclusons (see Appendix F).”? For instane, Connecticutimposesa gift tax on the aggregaed amount of gifts over $3.5
million madeafter 1 January 2010, at graduatedtax ratesas high as12%.” In comparisa, Temesseeapplies gift ratesand
exemption amounts depending on the statusof donees.”* Dueto the variancein stategift tax statutesservicenembersmust
pay close attetiontothe i r  specdid gdt das laws inaddition to Federal ones. Furthemore, lifetimegift taxesat either
level shalld notbe mnfusedwith estate taxes, hich concern themseles withtaxing the transfer of wealth at deth.

% Seel.R.C. § 2001(c) (establishing thenaximum gift and estatetax bradetsin 2009 as45%). In contrasta bequesbf only $797,500 would be possilie
with estateassetsvorth$1,450,@0 underthe same circumstancessthis gift example. Seeinfra note76 andits acampanyingtext.

% Seel.R.C. § 1015(a) (establishinghattheg i fbastsia the hands of the recipientis equalto thedon o rbask). Taxpaers shaild contrastthe treament
of giftswith the treamentof bequestsegardingbasis. Taxpayersacquiling propertyfrom a decedentlying before 31 December 2009receiveda basisequal
to the fair marketvalueat thetime of death(i.e., a fistepped upb a s i Seéid). § 1014(a)(1). But seeid. 88 1014(f) and 1022 (limiting the stepupin basis
for propertyacquiredfrom a deceert dying after 31 December 2009,to an aggregatamount of $1.3 million, with an additional $3million dollarsif the
qualified spousalpropertyis acquiredy a suwiving spouse).

" Seeid. § 2035. Grossestatds definedasfiThetotalvalueo f  a d e@opedywithdutarsyd e d u ¢ t BLATKS 8 AWDICTIONARY, supranote 44, at
568 Seesupranotes?7,84i 92,andacmmparying text.

™ Seegenerally4 RESEARCH INSTITUTE OF AMERICA, INC., ESTATE PLANNING & TAXAT ION COORDINATOR: FEDERAL ESTATE & GIFT TAXATION 53,001
53,004(2008) [hereinafterTAXATION COORDINATOR] (discussingthe implicationsof stategift taxation;pointing out that only onethird of the stateshave
enactedift tax statutesglaboratinghatmany of thesestatessuchasNorth andSouthCarlina nolongertax currentgift tranders.

2 Seeid. at 53,003.
" Seeid. at 56,014 56,015.
™ Seed. at 56,112.
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D. The Estatelax
1. The Federal Estate Tax

Even though most servicenembersdo not havethe luxury of being alde to make large gifts of property during their
lifetime, most servicanembers fiould engage in sane degee of estat@lanring to maximize the property they can pass at
their degh. Evenwith no prior planning, estatetaxesmay be at issue if propertyis ultimatdy inheritedby one other thanthe
Government. In short, in addition to fadng the income and gift taxes, sevicemembersmay also be subject to the federal
estatetax upon their deah, unlessthey die in 2010.”> While the gift tax applies to property transfers diring oned kfe, estate
tax appliesto transfers of property at ones deah. When comparedto the federal gift tax, the federal estatetax can be
costlier. Specifically, the estatetax is tax inclusive like the income tax, becausehe amounts used to pay the tax are
themseles subjectto tax. Assuming the unified credit andannual exclusion did not apply, if a sevicemember in the 45%
estateax bradket died in 2009attempting to leave $1,450,0000 to his son, he would incur an estatetax of $652,500 (i.e., 0.45
x $1,450,000),leaving only $797,500(i.e., $1,450,000i $625,500)0f the oiginal amount to his son’® Had the
servicenember transferred thesefunds to his son as a gft during his lifetime, the gift tax would have ben $450,000,
ultimatelyproviding hisson with $1,000,000. Simply by makinga lifetime gift, the sevicememberwould have ben ableto
makehis s $202,500 richer, demonstratng the valie of proper advanceplanning.

To further minimize federal estatdaxes, sevicemembers should understand how to calailate the estatetax due in a
comprehensive mannercongsting of five steps(seeAppendix C). By usingfair marketvalue principles,the taxpayer first
identifies and deteminesthe value of all the property in the decadent &essestateincludng the value of all the property
owned or controlled bythe decedentat de¢h.”” Second, the taxpger deteminesthe deedertd taxable estatéy subtracting
applicable deductionsd such as reasonable funeral expenses’® state desth taxes paid,” charitable deductions® and the
marital deductio® from thedecednt @ssestaté™ Third, the taxpayerdeteminesthe tentative estatetax baseby adding
adjustd taxabe gifts madeduring thedecderté Bfetimetothe deceentd s t astate.bHowrth, the taxmycalculateghe
tentative estatetax by multiplying the tentative estatetax baseby the applicable estatetax rate® Fifth, the taxpayer
calallatesthe federal estatetax by subtracing from the tentative tax applicale credits, such asthe unified credit, and gift
taxespaid on taxablegifts.®

Even withthese five steps in mind, detemining the estatéaxis not as émple as itmay appear; he prgerty included in a
decednt @ossestatds far from intuitive. As justoneexample, the grossestatencludesanyillegal propertyin which the
decednt had an interes* As andher example, the grossegate alsoincludes property that is not physically ownedby the

decednt but still under his i dminion andcontrol&®™ such asanirrevocable transfer to a trustin which the decedent retained
thepower to alterthetimewhenthet r ust 6 s b eataivéthie mterestt This prapdrtywould, no doubt,remain in the

decednt 6 s eptatefd g@x purpose$® Even anirrevocable transfer toa trust with the power to add or change the
bereficiarieswould fall under the deeden t dgiossestate lasedon the same principle.®’

™ Seel.R.C. §§ 2001i 2210 (2009) (coveringall applicationscode sectionsof the federal estatetax). Seegenerally STEPHENS, supra note 62, at 2-2
(discussingthe federal estatetax and the methodof computation). Thereis currently no federalestatetax in 2010. However,legislationin Congressis
currentlypendingandif thelegislationpassesa federal estateax may apply to 2010retroactivey. Seesupranotess9 and60 andacmmpanyingtext.

" Seel.R.C. §§ 2001-2210. Taxpayersshouldcomparethe consequencesf thegift tax. Seesupranote68 andits acmmpanyingtext.
" Seeid. §§ 2001, 2031, and 2033.

" Seeid. § 2053.

™ Seeid. § 2038.

% Seeid. § 2055.

8 Seeid. § 2056.

% Seeid. § 2001.

% Seeid. § 2010.

8 Seeid. §§ 2033. For example, illegal drugswould beincludablein the grossestatesventhoughno deductionwould beallowedfor its confiscation.
% Seeid. §§ 2035 2038.

% Seeid. § 2038.

8 Sedd.
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The grossestatealsoincludesspecifictypesof propertythe deceent may have irrevocally transfeed with no remaining
povers exercised if the propertywas transferred within three yearsof the deeden t 6 s ,*®diehaas hservicenemb er 6 s
trarsfer of a life insurancepolicy to another lessthan threeyearsprior to his deah.®® Similarly, if the sevicemember makes
a taxablegift, pays the gift tax, and then dies within threeyears,the gift tax paid (but not the value of the gift itself) reverts
back into the gross estatefor estatetax purposes™ Yet anather consideraton revealing the complexity of theseissues
involves aacounts createdby the serviemember under the provisions of the Uniform Gifts to Minors Act (UGMA) or
Uniform Transfergo Minors Act (UTMA).*! Thedeah of a servicenember sening asa trusteefor such accountseforethe
minor benefidary reahesthe ageof majority also esultsin reversionof thefunds irto the dece@nt @rossestate’

Even when edatetaxesrise due to the inclusion of property in the gross estate beneficiaries can still realize positive
conseqancesrelatingto tax basissuwch as a stepal up bass in the propertyreceived” This higher bass canreduceincome
taxesdue whenthe beneficiary later sells the pizerty.

2. SateDeath Taation

In addition to the federal estatetax, the District of Columbia and many states,such asNew York, imposea stateesgte
tax. Like stategift taxes,statelaw variesgreatlywith regardto stateestatetaxes. For example, New York imposes sstate
estatetax equal to the maximum 1998federal estatetax credit® while the District of Columbia hasa credit of $385,800 for
individuals who died on or after 1 January 2003, allowing for the tax-free transfer of estateassetsworth $1 million.*
Camplicating the analysis,the Internal RevenueCode temporarily regdacedthe previous federal esate tax credit for state
deathtaxes with a decuction®® fi f death taxes actally paid to any state. . . with respect to property included in the
decednt @ross estate’’

Same statesalso imposeinheritancetaxes, which are not necesarily the sane as estte taxes® In general, while an
estatetax covers thefi t sfes of property byad e ¢ e d e inheritadce taxasuallyappliesto fi t talkeng of propety by a
bereficiary.0”® As an example of the greatvariancesin statetax law, statessuch as Texas and Maryland imposedifferent
typesof inheritancetaxes(see Apendix G). Texasimposesan inheritance tax basedentirely upon the federal estatetax and
thus is closer to an estatetax than an inheritance tax.'® In addtion, Texas treatsresidents, non-resients, and aliens

% Seeid. § 203.
¥ Seeid. §8 2035 & 2042.
% Segid. § 2035. Thegift tax paidincludesall gift taxespaidevenif thegift wasa splitgift wherethe decedenpaidthe gift taxes.

91 SeeT.M. ESTATE PLANNING, supranote 21,at A-94 (explainingthat UTMA and UGMA accountsarecustalial accouns thatcanbe used forthe support,
maintenance, educatiomnd benefit of the minor; explainsthat the minor takeslegal ownershipof the property oncethe minor reachesthe age of legal
capacity). Seealso ADMINISTRATIVE & CIvIL DEPGr, THE JUDGE ADVOCATE GEN. SOSCH., 57TH GRADUATE COURSE DESKBOOK, ESTATE PLANNING
ELECTIVE L-51 (2009) (discussing UTMA andUGMA accounts]hereinafteDESKBOOK 2009].

9 Seel.R.C. § 2035.

% Seeid. § 1014(a)(1)(establishinghat taxpayersacquiringpropertyfrom a decedentying before31 Decanber 2009, receiveda basisequalto the fair
market value at the time of death(i.e., a fisteppedup b a s i Bubspeid. 8§ 1014(f) & 1022 (limiting the stepup in basisfor propertyacquiredfrom a
decendent ying after 31 Decembe 2009,to an aggr@ateamountof $1.3 million, with an additional $3milli on dollarsif the qualified spousalproperty is
acquiredoy a suwviving spouse).

% SeeN.Y. TAX LAW § 952(a) (McKinney 2009. SeegenerallyTAXATION COORDINATOR, supranote 74, at 56,088 (explainingthe New York estatetax).
Basically,N e w Y ctatéestagetax is afiikedo fisoaku p 0 meaatto reapthe maximum revenuebenefitsfrom the federalaw, asof 1998. Whilesome
statespeg their satutesto a fixed time (i.e., il if x esglstms), other stateshavefi f | ng @&ysems which autbmaticaly adoptfederallaw as federallaw
changesver time. While having a floating systemmay be easierfor staesto administer, statestake the risk of making federal law statelaw without the
advanceopporturity to makeadjustments. Seeid. Seealso MARTIN NISSENBAUM ET AL., ERNST & Y OUNGE PERSONAL FINANCIAL PLANNING GUIDE 339
(5th ed.2004)(distinguishingstateghathavefi s euaptgpetaxesfrom stateshathavefi d e c o uran the ibderalestataax system).

% SeeD.C. CODE ANN. §§ 47-3701(4)(C)(ii) & 47-37(2 (LexisNex52009. SeegenerallyTAXATION COORDINATOR, Supranote71,at56,019.

% Seel.R.C. § 2058 (providing a deduction for estatesof decedentslying before 31 December 2010). SeeJoINT COMMITTEE, supra note 5, at 17
(explainingthatthe statedeathtax creditwill bereinstatedfor decedentslying after31 December2010).

9 STEPHENS, supranote62,at5-261.

% SeeTAXAT ION COORDINATOR, supranote71, at52,001 (discussingypical pattens of statedeathtaxation). SeegenerallyRetirementLiving, supranote
24 (providingnumerouslinks andresources).

% TAXATION COORDINATOR, supranote 71,at52,001.

W geeeg., id. at56,123 TEX. TAX CODE ANN. §§ 211.0611 211.053(Vernon2009)(discussig thetax treament of residentsnonresidentsandaliens).
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differently for tax purposes.'® In contrast, Maryland fi mposesan inheritancetax on the privilege of receiving property that
paslsogzérom a decednt that hasa taxable situsin Ma r y | axhtlk @erson who distributesthe propertyis liable for the
tax.

All of these diferences,espeially the different federaland stateexclusbn amounts,may force sane taxpayers to either
forgo their full federal exclusion amount or to pay stateestatetaxes. Due to the complexities of local law, sevicemembers
should seek ot legal counsel familiar with the pealliarities of their sta t esecsfic laws'®  For sewvicemembers, this
necesary taskmay beextranely difficult, if not impossible,due to the obstaclesof assignments,deployments,or temporary
duty to ramote areasvheremeetngswith legal assstanceattorneysare an uncommon luxury.

E. The Daunting Nature of the Generaton Skipping Transfer Tax
1. The Federal Gereration SKkipping Trander Tax

The Intemal Revenue Code anticipatesthat tax sa/vy eaners will inevitably searchfor loopholes that allow them to
convey property in atax evading manner. To addressthe efforts of the wealhy to avoid the impasition of successve estate
taxes or reward grardchildren with expensive new cars as college graduation gifts, the Code instituted the generation
skipping transfer (GST) tax, with the objective of assessg transfer taxesat eachgeneration of done€* Four common
scenaios may trigger the GST tax: (1) the giving of direct gifts to grandchildren or greatgrandchildren (i.e., inter vivos
directskips);'® (2) the existence of bequeststo grandchildren madein awill (i.e., testanertary direct skips); (3) the creatbn
of testamentary trusts for children and grancthildren in which the trusteeretans the power to make distiibutions to
grardchildren (i.e., taxable distributions); *°® and(4) the existenceof testamentaryrustsfor children and grandchildren when
the children stbsequently die leavingonly fi s kpergmd™®’ grandchildren as bereficiaries (i.e., taxable teminationg.’® In
eachof thesesituations,donorsmay inadvertentlytrigger the heavyhanded GST tax, which is limited only by the fedewl
GST exanption,*®® annual exclusions, andgift-splitting measires. Unaffectedby the GST ta, however, are trasfersdirectly
to educational end medical service providersfor tuition andhealthcare,which donors mayusefreely much like they do with
the gift tax.'® Donors havegreatincentive to give gifts crossng numerousgeneratons in 2010, asthe Internal Revenue
Codeexemptsthis year fom GSTtax coverage.

Where taxes must be paid andthe GST examption and annual exclusions do not gply, the federal transfer tax
implicationscan be quitesevere. The first common scerario that may trigger the GSTtax s calledthe i e inter vivos direct
skipo scenario, in which a sevicemember in the 50% gift, estte, and GST tax brackes plansto transfer$100,000to his
grardchild** As a result of the GST tax, the donor would actually have to expend $225,000 to effectuatethe $100,000
transfer, at the loss of a whopping $125,000. Three stepswill detemine the funds nealed to transfer $100,000 under the

1% Seg e.g, TAXATION COORDINATOR, supranote71, at 56,123 TEX. TAX CODE ANN. §§ 211.05% 211053 (Vernon 209) (discussingthe tax treament of
residentsnonresidentsandaliens).

12 E g., TAXATION COORDINATOR, Supranote71,at56,051. SeealsoM.D. CODE ANN., TAX-GEN. § 7-202(LexisNexis2009).

1% For example, a serviemember statonedin Iragandinterestedn draftinga Louisianawill may beableto visit his local legal assistanceffice, which may
beable towork with licensed_ouisiana attorneysat Fort Polk, todraft thewill, giving appropride consideratiorio the appopriatestate lawissuegootedin
Frenchcivil law.

1% Seel.R.C. §§ 2601-2664. Seealso Tax Reform Act of 1986, Pub L. No. 99-514, 100 Stat 2085 (codified as amendedbeginning at 26 U.S.C.§ 1)
(enactingthe currentform of the gereration skipping transfertax). SeegenerallyELLEN K. HARISON, GENERATION-SKIPPING TRANSFERTAX PLANNING 9-1
to 9-71(2009)(discussinganoverview of the generatiorskipping transfertax).

1% Sed.R.C. § 26120).
1% Sedd. § 2612h).

17 Seeid. § 2613(a)(defining fiskip per s o aspabsonsassignedo a gereration which is two or more generationdelowthetrans f e rgeneratisnpr a
trustwhereeitherall interestsre hdd by skip personr no persorholdsaninterestin thetrustandno distribution may be madeto a non-skip persn).

1% Sedd. § 2614a).
1% Seeid. § 2631(c) (2009.
M0 5edd. § 2611(b).

11 Seal M. ESTATE PLANNING, supranote21, atA-146 (showingsimilar examples). The auhor chosetheyear2002in the exanple astheyearof transfer,
becausehe50%gift, estateandGST tax bracketsexistingatthattime smplify calculatiomsand maketheanalysiseaser to follow.
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current GST egime. In the firststep,the transferor’'? shoud usethe anountfi r e ¢ eais thebakis forthe tax assessment,

which is $100,000 (see Appendx D).!*® Sewnd, the transferor should consider the gift tax anount on $100,000, which is
$50,000 (i.e., 0.5 x $100,000). Third, becausethe transferormust pay the GSTtax, the $50,000GST tax paid constittesa
taxablegift to the grandchild, which is subject toan additional $25,000 gift tax (i.e., 0.5 x $50,000).**  Although, by
definition, direct skip gift transfers are tax exclusve beausethe GST tax basdor a direct skip transfe r  e$indt oncludethe
amountof any federal estateor gift tax payable with respect to the generation-skipping trarsfer,d'** direct skip transers are
fi n entirely tax exclusved™® becausdederal gift tax is imposed on the federal GST tax paid. Even with multiple layersof
taxation, the direct skip transferis still more advantageaus tax-wisethan a direct skip bequest(the secondcommon scenario),
which would require $300,000(i.e., including $150,000in estatetaxes ad $50,000 in GST taxes)in order to complete the
transfer of $100,000 to a gramichild. Notably, in a drectskip gift transfer scenaio, if the transferor dies within threeyears of
paying the gift taxes the gift taxespaid arencludedin the transferord gross estatéor estate taypurposes-’

While the direct skip transferand bequest scanarios may seem heavy-handed and prohibiti ve to the transferor/testatr,
scenaios involving the creaton of testanentarytrustsare more severebecausehey are more tax incdusive. In situations
involving taxable distributions and taxable teminations,a sevicemember would have to leave$400,000 in a testaentary
trust in 2002 in order to transfer $100,000 to a grandchild later that year. Under the operation of the GST regme, the
$400,000 bequestto the trust would first be subject to a $200,000 Federal estatetax. Next, in the taxable distribution
scenaio, the $200,000 would be distributed to the grandchild who would haveto use$100,000 of it to pay**® the GST tax.™*°
Similarly, in thetaxable termination scenario, the trusteé®® would have to use$100,000to pay the GST tax on the $100,000
transfer tothe grandchild.*?* In eithercasethegrandchild would only receive $100,00@yhile $300,000vould go direetly to
Federal transfer taes.

Theseexamples show how proper plaming and struduring of gereration skipping transfers ensure the minimization of
taxesand the accanplishmert of servicenemb e rgsafs™?® If servicememberscannotavdd transferssubject to GST tax,
they shauld strive to make the bestuseof their GST exemptions and annual exclusons. Exemptions should be aimed at
trarsfersto grandchildren and otherskip person keneficiaiies. Here, serviemembersshoud allocatetheir GST exemption in
orderto producea fi d y n & 5 t*$witld an firicluson ratiod® of zero and thus an effective tax rate of zero, for the
exclugve benefit of skip persons (eg., grandchildren and sibsegquent generatons). Simultaneausly, servicenembersshould

ensure thatno GST exemption is allocatedto trusts(i.e., producing aninclusion ratio of oneand exposng the entire transfer

12 R.C.§ 2603(a)B). In contrasto directskip transferstaxabledistributionsimposethe tax onthetransfereavhile taxable terminationsimposethetax on
thetrustee.Seed. § 2603a).

181d.§2623.
4 Sedd. § 2515 (2009).
15 Segl .M. ESTATE PLANNING, supranote21,at A-146.

116 E-mail from Ellen Harrison,Adjunct ProfessorGeorgetownUniversity Law Center,to author (Mar. 29, 2009,10:22) (on file with author). fi Would
arguethat it is carectto saythatthe GST tax is computedon a tax exclusive basisbecausdghe GST tax is not in thetax bag. However,it is true that
becausghereis gift taxon GSTtax, thetax on directskipsis notentirelytaxe x c | ukli ve. o

17 Seel.R.C. § 2035(b)(including gift taxeson gifts made during threeyeas beforethe deed e n dedttsn thed e ¢ e dgeossesdate). One bergfit of
grossestatdnclusionis thatthetrangereewill receivea steppeeupbasisin theproperty(except if thetrangerordiesin 2010.

18 Sedd. § 2603(a)(1) (imposingtheliability to pay the GSTtax onthetrarsferee).

9 Seeid. § 2621(a)(subjectingthe amount receivedby the transfereeminus expensesncurred to the GST tax). For example, becauseb200,000 was
receivedby thegrandchild,50%of $200,000= $100,000 GST tax owed.

2 Sedd. § 2603(a)(2)2009)(imposingtheliability to pay the GST tax onthetrustee).

12 Seeid. § 2622 (subjecting the valueof all propertywith respecto which the taxabletermination hasoccurredminus certaindeductiongo the GST tax).
For example, since$200,®M0 wasthe valueof the propertyto which theteminationoccurred 50%of $200,00 = $100,000GST tax owed.

12 geegenerally HARISON, supranote 104, at 9-2 to 9-14 (discussingthe differencesbetweentax exclusivel.R.C. § 2623 direct skips, andtax inclusive
I.R.C. § 2621taxabledistributionsand I.RC. 8§ 2622taxableterminations; explainingthe importanceof structuringtransactionso ensureeitheran inclusion
ratioof 1 or 0, andthusavoidinga mixedinclusionratio).

12 SeeT.M. ESTATE PLANNING, supranote21, at A-38 (discussinghe fi yinastyt r ucsricepta trust that canexist for an extendedperiodof time thatis
potentiallyableto pasgropertyfree of GSTtax liability).

1% Seel.R.C. § 2642(a) (defining the inclusionratio as one minus the applcablefraction; defining the applicable fraction asa fraction with the numerator
equalto the GST exemption allocaéd to the trust or propertytransferred, anthe derominator equalto the value of the propertytransferred reducelly the
sum of certaintaxesandcharitabledeductionsallowedwith respecto suchpropery). See also T.M. ESTATE PLANNIN G, supranote21, at A-148 (discussing
the GST planningconcepbf layeringtrusts)
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to GST tax) for the exclusive berefit of non-skip persons® (eg., children). Additional consideratins arisein the form of
automatic alocations that may occurfi u n degtain stautorily prescibed circumstancesp'?® such as lifetime direct skip
transfers (e.g., giving a grandchild a car asa collegegraduation gift). By purposefully allocatingtheir GST exemption and
avoiding mixedinclusionratios (i.e., ratos betweenzeroand one), sevicememberscanensure that their GST exemption will
not besquandered on transfers to children, but rather preserved for transfers to grandchildren that might othewise be shject
to GST t.

2. The StateGeneation Skpping Transfer Tax

In addition to the federal GST tax, abaut half the staes, including New York and Texas,have a stae GST tax**’ As
with the stategift, estateand inheritancelaxes,the stateGST tax statutes/ary greatly. On the onehand, New Y ork imposes
a GSTtax equalto the 1998federal GST maximum taxcredit (i.e., a fifix edd systen), multiplied by theamount of New York
property trarsferred, divided by the all the property trarsferred.’*® On the otherhand, Texasimposesa GST tax equal tothe
federal GST exemption (i.e, afilbating &system), multiplied by the vdue of Texas poperty transferred, divided by all the
propertytransfered.**® As areault of such variance, sevicemembersshould seekguidance from local counsel familiar with
thelawsof ther particular state.

IV. StepThree: Building an Estate and éfiding Assets

Despite the existenceof a more challengingeconany, there are sewral avenwes for serviceanembersto invest and
estalish assets.Some mayewvenargue that he eonomic downturn has createddditional opportunities toprofit.*** With the
constrants of the tax systemin mind, sevicemembersshaild develop egate plans that mnimize taxes, facilitate li quidity in
the allocationof resaurces, and prevent theunnecessarylepletion of the estatefor the benefit of future beneficiaries. These
objectives arattainablevhen servicemembersaaount forthe propertythey own, properlyassess riskandaccunulate assets
that will bestpreseve their wealh.

A. Holding Assets

Seavicemembershadd property in different ways depending on the nature and location of the property, aswell asthe
nature of thr marital tatus. For exanple, amarried sevicemember who purchasesa home in a community property state
may bedetemined to have madea gift to his spouseworth the value of one-half of the hane. This may becone an issuef
thereis a divorce ordeah laterin the marriage. Becausesewral standrds may apply to different types of property
simultaneousy, sevicemembersshould adopt a standard evaluative approad.

Savicemembersshould begin by detemining the type of legal s/stem hat govems the property: Is it a community
property law sysem, a common law systen, or a combination of both? In many common law statesthe natureof the title to
property often dictatesownership of the property. In contrast,in manycommunity property states courts often presume that

1% Sed.R.C. § 2613(b)(defining non-skip personsispersonsvho arenot skip persons).

1% T M. ESTATE PLANNING, supranote21,at A-147. Serviemembersmay elect outof auomatic allocationsby filing IRS Form709 and paying applicable
GSTsondirectskiptranders. Seel.R.C.§ 2632(discussingleanedallocationandhowto electout).

127 SeeTAXAT ION COORDINATOR, supranote71, at52501 (discussinghe implicationsof stategeneratiorskippingtaxationby approximately one-half of all
thestates).

& SeeN.Y. TAX LAW § 1022(McKinney2009). SeegenerallyTAXAT ION COORDINATOR, supra note71,at56,090(explainingthe NY GST).
12 TEx, TAX CODE ANN. § 211.054 (Vernon 2009). SeegenerallyTAXATION COORDINATOR, supranote71,at56,131 (explainingthe TexasGST).

1% Seee.g, Warren E. Buffet, Buy Amerian. | Am N.Y. TIMES, Oct 16, 2008 availableat http://www.nytimes.@m/2008/1017/ognion/1 7buffett. tml
(lastvisitedFeb.1,2010).

A smplerule dicetesmy buying: Be fearful whenothesare greed, and be greedwhenothersarefearful. And most cettainly, fear
is now widespread, grippingevenseasonednvestors.. . . But fearsregading the long-term prosperityof the n a t i neany&aind
companiesmakeno sense.Thesebusinessewill indeed sufferearningshiccups,astheyalwayshave. But most major companieswill
be settingnew profit recoids 5, 10 and20 yearsfrom now.
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property is community property;*** unlessthe owner can rebut the presumption by demonstratingthat the property is separge

property.'3

After detemining what system pplies, sevicemembers should next determine the property that will passunder the
sewvicemembe r fils versusproperty that will bypassthe probateprocess. Sewvicememberscanbest clarifytheir intentions
for the transfer of praperty by exeauting a will that clearly disposesof their probate assetsand explicitly desgnatestheir
domicile (i.e., which may determine which s t a laveappties). Aside from the will, servicemembersshould simultaneausly
desgnate bereficiaries on appropriate beneficiary desgnation forms for their non-probate assetssuch aslife insurance and
pay-on-deah bank accounts. The sectias below provide more detailecdjuidancefor the conscientousfinancial pamer.

1. Who Ownsthe Prgperty? Community Property Versis Common law Property

For single servicemembers, the difference betwen community property and common law systems may beirrelevant
becausgoint ownership of accunulated property is not nomally at issue. However, for servicememberswho marry and
amass property while stationedin different statesduring their carexs, the naure of the property ownership system can
ultimatdy determine who owns certain property in the event of the servieememb e rdi¥asce or deagh. While mog states
have adopted a common law sysem for the disposition of property, fi A Ika Arizona, Calibrnia, Idaho, Louisiana, Nevada,
New Mexico, Texas,Wastlington, and Wiscons i opérae under community property regimes:®®  Because major military
basesarelocatedin both common law and community property states servicenembersmay passthrough bdh legal systams
during the courseof their military sewice. Conscientious servicenembersmust thereforekeeptabs on he legal regime that
applies toproperty trasfers mae at all tmesduring their life and also hose which are lkely to occur at he time of their
death.

Transfers of property during one Olige differ significantly betwesn community property and common law regimes
becausdhesesysems operde undercompletely different rationales. In gereral, community propertylaw treatsmarriageas
an equal partnership and thus presumes equal ownership over property acquied during the course of the marriage™®*
Consequently, even where property is titled in one 90 u s pafes the law neverthelesspresimesit to be jointly owned
community property.®®> Under such a presumption, servicemembers who give third parties gifts like cars, which were
acqured during the marriage, may find such gifts classified as split gifts (i.e., a gift of equal amounts given by each
spoug).** Similarly, if a portion of the servicememb e rsalasy (pesumed community property if earred during marriage)is
used to acquire and paypremums on oneds own life inswrancepalicy, at the time of the serviceanemb e r 6 b, haff ef any
insurance proceeds paid to the dildrenmay be includedin the sevicemembe r dgross estate witthe oher haf determhedto

be adeened gft from the survivingspouse®’

131 Community propertyis definedas,fi P r ¢ymwnedin common by husbandand wife asa resultof its having beenacquiredduring the marriage by
meansother than amnheritanceor gift to one spouse,each spouskolding a onehalf interestin the propery. ... [States withcommunity propety systems
include] Arizona,California,ldaho,Louisiana Nevad, New Mexico, Texas,Washington, an&Vi s ¢ o nBaACKs L AW DICTIONARY, supranote 44, at
412.

1% Separatéropety is definedas,

[Propertyin a community-propety state]that a spouseownedbefore marriage or acquiredduring marriage by inheritanceor by gift

from athird patty, or propertyacquired during marriagebut after the spouse$aveenterednto a separatioragreenentandhavebegun
living apart. . . [and propertyin some common-law statesthatig] titled to one spouseor acquiredby one spouseindividually during

mariage.

Id. at1369.

1% SeeT.M. ESTATE PLANNING, supranote21, at A-155 (explainingthat, while some statedike California and Texashaveestablishedommunity propety
law sysems, other states,like Alaska, have an elective community property sysem, while stateslike Wisconsinimplement community propety law
principles).

1% Sedd.

1% Seeid. at A-155to A-156 (explainingthat propertyacquiredthroughgift, devise,or descents treatedas separatepropety; explairing that property
acquiredthroughthe use of separateproperty shouldbe consideredsemrate property,apdying the inceptionof title doctring. Sewicememberscan use
prenuptialagreementsto clarify whetherpropertywill be consideredeparat®r community property.

1% Seeid. at A-158. If thegift is overtheannualexclusbn (e.g.,$13,000for 2010),thetaxpayersmust file split gift taxreturns.

1% Seeid. at A-156to A-157 (explaining thedifferencesbetweenstatelaws andthe importance othe factsand circumstancef the case,suchaswhether
the spousehadpreviouslyagreedo the beneficiarydesignation).
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As a significant benefit, community propertylaw statesallow deedents to include only half the value of community
property in their gross estateseven though the estatesbendfit from a stgp-up in basisto the full market value of the
property.*® For exanple, if a serviceanember purchaseda homefor $100,000 during marriage and the home appreciate to a
value of $300,000 at the sevicememb e rdéath,only $150,000 would be included in the sevicemembed grossestateli.e.,
0.5 x $300,000), while the recipientof the home would berefit from a $200,000 stepped-up basis in the property (i.e.,
$300,000 i $100,000). Due tothe stepped-up basisjf the bergficiary of the home later soldthe property for $550,000, the
bereficiary would only reamgnize $250,000 of gain (i.e., $550,000i $300,000), which itself may be nontxable™® Spouses
in common law stateshat do not recognize community propertyprindplesfacefar fewer complicationsin the deérmination
of property ownership. Howeve, to minimize potentialissues servicemembersconsidering marriagemay wantto consder
preruptial agreements hat clarify property ownership.

2. Probate Property VersusNon-Probate Property

After detemining whether conmon law or community property law governs transferred or transferable property,
senvicemembersshaild deddewhether to hold the prgoerty in a probateor non-probatestaus. While probateproperty, such
asa home or car held in the testabr dnamefi i sabject to the will provisions and to the probate jurisdiction of the local
cou r thgn-probate property will bypasslocal probate administration unaffected fiby the existence (or nonexistence)of a
valid lastwi |ahddestanert.’*® Examples of non-probae property include life insurance policies, paon-deah bank
accounts, transferon-dedah securities, property held inrust, and jointly-hdd property passingunder the right of
survivorship.**'  Degite the distinction between prbate and non-probate property, both categories will ultimatdy be
included in their gross estate atleah, even though only ther probate property (i.e., their probate estate)will be subject to
probate.

The halding of probate versus non-probae property shaild not be guided by the desire to savetaxeson property
trarsfers. It should, instead,depend on the desireto avoid publicity and the supervision of a probate court and othermore
nuanced berefits. Holding non-probateassés in atrustis particularly useful in maximizing privacy, minimizing the potential
for challenges tothe sewvicemembe r éapacity,and facilitating the administration of property when a servicenember owns
real estatein different states. To gain theseadvantages,the sevicmember must be will ing to invest the time and money to
transfer assetsnto a trust. Furthemore, trusteesmust ensurethat they administer the trust properly.  With non-probate
property,such aslife insurance and pay-on-deathaccounts, servicenembers must regularly monitor their assetsand ensure
berdficiary designation forms arekept curent to avoid unintenced transfers, suchasthetranser of wealthto a former spouse
at death.

3. Intestacy

Sewicemembers who die without a will or an invalid will become subject to the merdes of stateintestacystattes*?
Sewnicemembers may intentionally electthis route in an effort to avoid probateor asthe resit of a common belief that dying
without a last will aad testamat somehow facilitates afair distribution of their edate upon their deah. Commonly, a
servicanember decidesnot to executea will after consultationwith legal counselbecausédeis insolvent andhis only family
members arehis happilymarried parents who do not require additional income. Contrary to thesebdliefs, reliance on state
intestatesuc@ssion stautesor hdding only non-probate property can markedlyfrustrate the administration of an estate**®
Furthemore, serviceamembersfacesituations thathangerapidly, such as winningthe Idtery, having a child out of wedlock,
or becoming incapacitatd. To meetthe ever-changing demandsof life with a degreeof certainty andthe minimization of

¥ Sed.R.C. § 1014(b)p). However the steppeeup bassadvantagenay be li mitedandthe estatetaxitself may not beapplicablefor deathsn 2010.
¥ Seee.g, id. § 121 (establishinghatif therecipientlived in thepropertyfor two outthepreviousfive yearsthe$250,0 of gainwould notbetaxable).
10T M. ESTATE PLANNING, supranote21,at A-27.

14 seegenerallyid. at A-28 and A-151 (explainingthatif propertyis held asa joint tenancywith right of suwvivorship (JTWROS),the joint ownershad
concurrentownership,but the sunvivor of the joint tenantssucceedto the entire property interestpursuantto the contractualarranggment; contrasting
JTWROS with propertyheld as a tenancyin common where ownerspossessa proportonateinterestin the propertythat may be alienated,devised,or
inheritedunderlocallaw).

%2 See generally National Conferenceof Commissioners onUniform Stae Laws, Uniform Probake Code § 2-101 (rev. 2006 rev.), available at
http://www.law.upenn.edu/bll/arciies/ulc/upc/fina?005.htm (last visited Jan.26, 2010) (discussinga model intestate successimtatute, whichmany states
haveadoptedn full orin pat).

1% Sedd. § 2-101to 2-114(discussig a modelintegatesuccessiorstatute which manystateshaveadoptedn full orin pat).
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costs,servicemembersshould specifyin advancewho they wish to appoint asexecutors and guardians and to whom property
shoud be leftat theirdeath.

B. Building an Estate

The development of a well-balanced portfolio will assistsevicemembersin withstarding the booms and busts of the
moderneconomy. It may ultimately piovide for their neals and the needs of their beneficiaries. This process begins withan
investment in oned s ucatich, the acgisition of marketable Kills, and the disciplined practice of ctting unnecessary
expenses. It alsoincludes the creaton of a realistic budget and the establistment of a liquid financial reserve fund for
genuineemergencies. Beyond these fundamentals, serviemembers should focus on building a well-balanced portfolio,
which include life insurance, real estate retirement and survivor bendfits, and other prudent finarcial invesments, all of
which are desribed bebw.

1. Life Insurance

Servicenembers have many reasongo acquire life insurancé** For example, ownership of life insurance within one $
taxableestatecan provide for surviving famly membersor other keneficiariesin the eventof the servicememb e rdéath. It
alsoprovidesliquidity to paytaxesand other expensesat the time of their deah.***> In addition, ownership of life insuance
outdde oned s t aestaelproviedes a meansto transfer substantial assetsto younger generations with minimal tax
consejuences. Thesebenefits make life insurance an indispensableoption in addition to other typesof insurancesuch as
liability insurance, property insurance, and disability insurance. Conddering the posshility of natural disastersand tort
litigation, flood and umbrella policy insutance may alsobe of greabenefit. Because life insurandes manydifferent foms,
same of which may praduceincome duing the course ofthe owneaé #fe, the following sectiondesribes the most canmon
issues.

a. Formsof Life Insurance

Life insurance policiesavailable through depndable insurers commonly include term or pemanent/cah value
pdicies.**® While terminsurance generally potectsaninsuredindividual for a spedfic period of time, hasno cash value, and
chargesncreaingly higher premiums as theolicyholder ages, permanent/caslvaluelife insurancegenerally acconulatesup
cashvalue over time,**" offers investmenttype options, and costsmore*® Types of permarent policies include traditional
fixed premium policies,such aswholelife insurance,flexible-premium pdicies, such asuniversallife insuraace,andvariable
pdicies, such asvariable life insurance*® In contrastto whole anduniversallife insurance, variable life insuranceimpases
more risk on the insuredbecaise the pdicyhdder generally has the ability to allocate premiums among investment sub-
accountsthatarefi d i s from theit n s u gemenal énsesment portfolio.0™° Theseterm andcashvaluelife insurance
pdicies may be individual or joint policies, wherea deathbenefit is paid on the deathof the survivor.™®* Jdnt/survivorship
policiesmay be especiallyusefulwhere one of the insured might not otherwise be insurable or whereindividual policies may
betoo expensive.

1% Sed.R.C. § 7702(defininglife insurancecontracts).SeealsoHelveringv. LeGierse312U.S.531 (1941)(defining life insurame éhistoricandessential
characteristiof risk shifting andrisk distribution).

1% SeeT.M. ESTATE PLANNING, supranote21,at A-162.

1% SeeHALLM AN & ROSENBLOOM, supranote25, at 30i 33,& 43 (describingthe financial ratingsandotherconsiderationsnvolved in selectinganinsurer;
distingushing thegeneratypesof insurancevailablefor consimers).

147 Seeid. at 43-45.

%8 Seeid. For example, availableoptionsmay includea guaranteedninimum return,the ability to changepremium payments, ad/or the ability to borrow
or evenwithdrawfrom the policy.

¥ Sedd. at 43. SeealsoT.M. ESTATE PLANNING, supranote21, at A-163(describinghe differenttypesof insurancepoliciesavailable).
1% HALLMAN & ROSENBLOOM, supranote25,at 50.

¥d. at 53.
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For most senicemembers, Servicememb e rGoogp Life Insurance (SGLI)**? and Family Sevicememb e rGgosp Life

Insurance(FSGLI)'** autamatically cover servicemembersandtheir insurable dependnts, unlessa senicemember electsin
writing not to be covered. As a type of group term life insurance policy, SGLI provides life insurance protecion at a
relatively low cost becauseit is a group policy partially subsidized by Congress™* One undesirableaspectof SGLI coverage
is its temination after he ompletion of the plicyhdder onslitary srvice. At such time, former sevicemembers may
convert their SGLI policiesinto Veterans Group Life Insurancepalicies, while goousesmay converttieir FSQA_I palicies into
commercial pdicies provided by participating life insuraice companies™®  Fortunately, thesefollow-on policies do nat

require proof of good healh, provided theinsured meets certaiprocedual requirenents>®

b. Poceedsf Insuanceand Ersuring a Smoth Process

To ensue an efficient transfer of wealth at the time of their passng, servicenembers should properlydesignate
beneficiaries and accaunt for tax consequencesaheadof time. Specifically, sevicemembersshould coordinatetheir will and
trust instruments with their life insurance beneficiary desgnation formsto minimize ay paential inconsistenciesor conflicts
betweenthe legal documents, egecially when sewvicemembers want to desgnate e-spouses, stepchildren, illegitimate
children, nan-Family members, or minor hiological children as their éneficiaries'®’  Failure to coordinate and plan
accordinglycan result in unintened consequenes. For example, if a servicenember fails to designate SG bereficiaries or
the designation of SGLIebeficiaries otterwise fails, the SGLI proeels will be dstributed according to federal law, whi
may excludeintenced beneficiaries or result inthe distribution of funds to bereficiarieswho are not matureenough to handle
the respnsibility of a sudlen financial windfall.

Servicanembers canprovide forminorsusing SGA.I proceedswhile ensuringbereficiariesdo not receivefundstoo early
by estdlishing a tesamentary trust in their will for the benefit of their minor children and by making appropriate
designations ontheir SGLI beneficiary form.**® Thosewho believethe oversight provided by atrust isnotnecesary or is nat
worth the administration cogs may insteaddesgnate a custodan of an UGMA or UTMA aacount for the benefit of their
minar children'® Anather important planning precution is to account for the tax consquencesof life insurancepolicies.
To this end, ownerof life insurancepolicies should understandhat life insurance proceedsre generallynot subject to
income tax*®® but areincluded in the gross estate'®® To ensurethat life insuranceproceds are not includedin the gross
estatean individual must neither own the pdicy nor retainincidentsof ownership in the policy. This canbe accomplished
by estalishing an irrevocable life insurancetrust (ILIT) that could purchaseand own the policy for the berefit of the
insured6 bereficiaries. Savicememberswho aready avn a commercial life insurance policycantransfer their policy to an

ILI T, but, ifthey die within threeyearsof the tensfer, thevalueof the proceedsvould be induded in theirgrossestate!®

1% 38 U.S.C.§ 1967. Sewicememb e rGoosp Life Insurancealso autanatically coversservicememberswho suffer traumatic injuries (i.e, Traumatic
SGLU). Seeid. 8 1980 (2006. See generally Capain Wojciech Z. Kornacki, What Every Soldier and Legal AssistanceAttorney Stould Know about
Servicemember&roup Life Insurance, ARMY LAW., Nov. 2006, at 42, 42i 52 (explaining the history of SGLI, the designationof beneficiariesandthe
distributionof SGLI proceed}y

1% Seegenerally U.S. D e p ddf VeteransAffairs, Sevicemembersd e t e rGaonpsLife Insurance,available at http//www.insuranceca.gov/
sgliSITE/FSGLI/sglifam.htm (last visited Jan.21, 2010) [hereinafterVeteransSGL] (discussingthe policiesand procedureof how insurabledependants
areinsuredby FSGLI; includingweblinks to premiumrates).

1% SeeS. REP. NO. 91-398,at 2 (1969). fi T Hosv costto individualsis madepossibleby insuringall members of the uniformed sevicesundera single
groupinsurancemastercontrad, andby the govemmentbearingthe costof the extrahazardattributableto military ser v i d¢de . 0

% Segeg., 38 U.S.C § 1968b)(1)(B); id. § 1977e).
1% SeeB8U.SC.A. § 1977(e)LexisNexis2010).

¥ SeeRidgway v.Ridgway, 454 U.S. 46, 52 (1981) (holdingthat a sevicememberhasthe right to freely desgnate hisSGLI beneficiaiesandto alter that
choiceatanytime; holdingthatthedesignatedbenefi¢ary will takethelife insuranceroceedsdespitecontrarystatelaw due to the supremacy clause).

1% SeeDESKBOOK 2009, supra note 91, at L-51 (on file with author) (suggesting approprate languageand procedurego follow in filling out SGLI
beneficiarydesignatiorforms). For example, on the SGLV Form 8236 sevicemembers candesignateheir beneficiariesas follovs: To my fitrusteeto fund a
trustestablishedor thebenefitof my childrenundermy wi | Id.. o

1% Seeid. at L-51 (on file with author). For exanple, onthe SGLV Form 8236,sevicememberscandesignateheir beneficiariesasfollows: To fi(Name of
custodian) as cugodianfor eachof my children, pursiantto the UGMA/UTMA of the stae of (name of state),with distributionto eachminor when that
minor reachesage(desiredage)o |d. Seealsosupranote91 andacmmpanyingtext (discussingJTMA andUGMA).

%' Sed.R.C. § 101(a)(1).

18! Sedid. § 2042(egablishingtheinclusionof life insurance proceedsn the grossestate).See also id. § 2035(a)establishinghe inclusionof life insurance
proceedsn the grossestatef the decedentranderredthe policy within threeyears of hisdeath).

182 Seeid. § 2035.
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2. Real Estte

For many servi@members, he greatest assdtdy own, oher then life insurance, is real estatepurchasedasa principal
resicenceand, poentially, used later as a rental property. By hdding propertiesfor longer periods of time, servicenembers
can build wedth by paying down mortgages,experiencing tax savings, and benefitting from appreciaton. Becaise they
move frequently, sevicemembersoften find it diffic ult to keeptheir homes,unlessthey rent out the properties after moving
to new duty stations. As a result, prior to buying a hane, sevicemembersshould articipate the rental cashlows that a
property may generateto ensire that the income will sufficiently cover the mortgage,taxes, and other property expenses,

such asmanagement feesand repairs'®®

Sewicemembers who chaose tobe land ords must understand that their ability to deduct possible losseson their income
tax retums may be limited by certainlegal rules™®* This is egecially important during challenging emnomic timeswhen
propertiesmay remain vacantfor monthsor evenyears,resulting in sigrificant rentallosses. Fortungely, rentalreal estde
qualifies for an exception to the rules that would otherwiselimit a taxpa y e abilitys to deduct rental losses®® As long as
indvidualsfi a eely participa t ie the real estateactivity, they canreduce their non-passiveincome (e.g, a salay) by up to
$25,000 of rental real estatelosses®® Assumethat a taxpayer has salaryincome of $70,000, passive activity income of
$10,000, active participation rental property income of $22,000, and active participation rentalproperty lossesof $60,000.¢
The taxpayer can offset $32,000 of the $60,000 losses against the $10,00 passive activity and $22,000active participation
rental praperty income. On thesefacts,the $25,000 i ¢ ego li mitation will limit thetaxpa y e off€etfo only $25,000 of the
remaining $28,000 (i.e., $60,0007 $32,000) worth of lossesagainst hision-passve salay income. Theremaining $3,000 of
lossesmust be carried over to later yeas.'®  Although theseprovisions canbe advartageus, sevicemembers needto
understandthe diffic ulty of estdlishing thatthey qualify for activeparticipation under aiven setof circumstances.

As a relatedcondderation, servicanemberswho experience significant rental losses wer time may struggle to make
mortgage paymenits and ultimatdy may be unable to sell the property. As areailt, they may encounter mortgage workauts,
foreclasure, or evenbarkruptcy. Under prior law, if lendersforgave mortgagedebt, the taxpayer could experiencetaxable
income. However,dueto recenttax code changes,individuals will face lessthreat ofsuch cancellation of indebtedness
income. The law providesthat the dischargeof indebtednesgrom a qualified principal residence will be excluded from the
definition of grossincome®® Furthemore, servicenemberswho eventually rent their principal resicence andlater sell the
property for a gain may be ableto exclude same of that gain'’® while those who rent property andsell at a lossmay be able
to offset hat loss gainst other income.*"

18 SeggenerallyKan, supranote4, at8 (explainingthelegalandfinancialanaysis sevicemembersshould corduct prior to buying a home).

18 Seel.R.C. § 465 (limiting deductionsof lossesto the amount an individual hasat risk in an activity). SeegenerallyBORIS BITTKER ET AL., FEDERAL

INCOME TAXA TION OF INDIVIDUALS, at 19-20 to 19-30 (3d ed.2002) (discussinghowto identify andcomputetheat-risk amount). Seel.R.C. § 469(limiting

passiveactivity lossesand credits;definingfi p ave axtivityd asany activity which involvesthe conductof a tradeor bushessandin which the taxpayer

doesnot materially participate). SeegenerallyBITTKER, supr, at 19-30 to 19-58 (discussinglegeesof participationtypes ofactivities,andtheinteraction
betweeractiveandpassivéncome and losses).

1% Seel.R.C. § 469(h)(defining fimaterialp a r t i ¢ aspreattiity whérethe taxpayer is involvedin the operationsof the acivity on a basiswhich is
regular,continuais, and substantial). Seegeneally BITTKER, supranote164,at 1950 to 19-53 (discussng |.R.C.A 4 6 9 felaxpti@rof the passiveactivity
rulesto rentalreal estate).

1% SeeBITTKER, supranote164,at 1950to 1952 (describingi a c p av & i cdsp Eedstiingamtstandrd thanfimaterialp a r t i ¢ thapcantbemetif o
thetaxpayer hasa sigrificant and bonafide role in management; explaining thathe paticipationof a spouseis takeninto consideratiorby attribution so that
the nonparticipating spouseis deemedto i acly pae t i df ihgrappuseil act ipaek y c i SealR.€.s80459(i). But there are phaseout
limitationsthatapply for thosetaxpayerswith adjustedyrossincome over$100000. Seeid. § 469(i)(3).

¥ SeeBITTKER, supra note164,at 19-51 (showingthe same example).
1% Seel.R.C. § 469(b).

¥ Seeid. § 108(a)()(E). Grossincome alsodoesnotincludethe discharge of indebtelinessdue to the taxpaye r ifisslveny. Seeid. § 108a)(1)(B). See
also MortgageForgivenessDebt Relief Act of 2007, Pub.L. No. 110142, 121 Stat. 1803. Seegenerally Note, Update for 2007 Federal Income Tax
Reurns, ARMY LAW., Dec. 2007, at 60, 71 (explaining the implications of amendirg I.R.C. § 108a)). SeegenerallyJONES supranote41,at 2.5(discussing
theprincipalresidenceexclusionprovisio n éxtensioruntil December 31,2012due to the Emergercy Ecoromic StabilizationAct of 2008).

1 Seel.R.C. § 121 (2010) (establishingthe exclusionof gain from the sale of a principal residenceand the significanceof nomualified use of the
residence).SeegenerallyMajor PatriciaK. Hinshaw,Tax Primer for Servicemembemsith ResidentiaRentalProperty, ARMY LAwW., Nov. 2009 at 1, 10i
11 (explairing the exclusionof gain under I.R.C. §21 andthe limitationsconcerninggualfied and non-qualfied useof the propertyafter 1 Janwary 2009).
SeegenerallyKan, supranote4, at 23/ 25 (contrasting thebility to sell rental propeties and take losses,with the ability to sdl personalresidencesnd
excludeincome eventhoughthe servicememberrentedthe propertyoutand did notlive in the propertydueto periodsof qualified extendediuty).

" Seel.R.C.§ 165() (discussingosses). However,if their bomes arenot rentedout and treatedasrental propertiestaxpayerscannat deduct the lossupon
sale oftheir homes. SeelNTERNAL REVENUE SERV., PUB. 523 SELLING YOURHOME 4 (2008);see als®6 C.F.R.88 1165-9 (2010) (discussig losses). In
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Fortunately,the HomeownerAssistanceProgram (HAP), administeredby the U.S. Corps of Enginee's, may cushionthe
financial blow for sewvicemembers,certaincivilian employees,andsuwiving spaises whaosold their homesat alossor were
unable to sell their hames dueto the recentmortgagecrisis or a base closure!”? Thosewho qualify for the progran'’ may
get reimbursed for allowable closingcosts ofthe sale of heir home plus the difference betwesn the salesprice and an
applicable parentage otheir original purchaseprice”* If qualifying memberscanrot sell their homes, the Govemment can
acqure the home for aappicable perentage of e prior fair marketvalue.*” In addition,the berefits accored by HAP ae

excludable from federal ncome t&.'"®

3. Retiremat and SurvivorshipPlanning

a. Individual Retirement Agounts
In addition to real estatenvegments, sevicemembersshould strorgly consider contributing to traditional*”” and Roth"®
individual retirement accourts (IRA) as part of a diversified portfolio.!’® While traditional IRAs allow sevicemembersto
make deductible contrbutions, which grow on a tax deferred basis,lower income phaseout amounts'® age, and other
limitations may significantly restrict potential benefits from traditional IRAs.*®  In contrast, Roth IRAs do not allow
senvicemembersto make deductible contributions*® but allow qualified distributionsto be madetax free®* Roth IRAs are
nat limited by the numerous restrictons imposed by traditional IRAs. For example, unlike traditional IRAs, the phaseout

addition,if their homesarenotrentedfor profit, taxpayers cardeductrertal expensesnly up to the amountof therentalincome. SeelNTERNAL REVENUE
SERV., PUB. 527, RESIDENTIAL RENTAL PROPERTY 5 (2008.

1”2 seeDemonstraton Citiesand MetropolitanDevebpmert Act of 1966, Pub. L. No. 89-754, §§ 101i 114, 80 Stat. 1255(codified asamendedat 42 U.S.C.
§ 3301 3313 (1968) (establishingHAP). SeeAmerican Recovey and Reinvesiment Act of 2009, Pub.L. No. 111-5, 123 Stat. 115, § 1001 (expandng
HAP). See32 C.FR. § 239 (authaizingHAP).

1" SeeAmericanRecoveryand Reinvesment Act of 2009, Pub.L. No. 111-5, 123 Stat. 115, § 1001 [herenafter ARRA]. In general, to qualify for the
program, individuals must fall into one of three categories: (1) A sewicemember or DOD or nonappiopriated funds (NAF) civilian employee who
purchasec primary residencdeforel July 2006, ator neara mili tary installationthathasbeenordered tdbe closed,who sdd the propertybetween 1July
2006and30 Septenber 2012,andwho did not previously benefitfrom HAP; (2) A servicemember or DoDMJ.S. Guard civilian employee who was wounded
or beameiill in the line of duty during a deployment (for civilian employeesthe dedoymernt must havebeenon or after 11 Sepembe 2001, or their
survivingspouseif the member diedin theline of duty or asa resultof awound,injury, or illnessincurredin the line of duty duringa depoymenton or after
11 Septenber 2001, andthe spouserelocateswithin two yearsof the membe r death;(3) A sevicememberwho purchased primary residencebeforel
July 2006, who was reassignedbetweenl Febrwary 2006 and30 Septenber2012.to aningallation more thanfifty miles from his previous installabn, and
who did not previously benefitfrom HAP. Seeid. See32C.F.R.§239.6.

1™ SeeAmerican Recoveryand Reinvesment Act of 2009, Pub. L. No. 111-5, 123 Stat. 115, § 1001. See 32 C.F.R.§ 239.5(a)@). Under current
implementing policy, the applicablepercengége is 95% if the applicantis a WoundedWarrior or civilian, or a Surviving Spouse,and 90% for other
applicants. See 32 C.F.R. § 239.5(a)@). See generally U.S. De p 6df Defen® Homeowners Assistance Progran, Benefits, available at
http://hap.usace.ary.mil/Benefits.hinl (lastvisitedJan. 21,2010)[hereinafterAssistancérogram].

1 SeeARRA of 2009, supranote 173, § 1001. The Govemmentmay purchasehe primary residenceor the greaterof the applicablepercentagef the
prior fair market value(i.e.,usuallythe purchaserice) of the residencer the totalamountof the eligiblemortgagethatremainsoutstandng. See32 C.F.R.
§ 239.5(a). Undercurrentimplemerting policy, theapplicablepercent i95%if theapplicantis a WoundedwWarrior orcivilian, or a Suwiving Spouse, and
75%for otherapgicants(in addition,otherapplicantslo notreceiveclosng costs). Seeid. § 239.5(a)(4).

1" See I.R.C. § 132(n) (2010. Seealso INTERNAL REVENUE SERV., PUB.4491X, SUPP., NEW TAX LEGISLATION & OTHER UPDATES TO VITA/TCE
TRAINING PRODUCTS5 (2009)[hereinaftePuB. 4491-X].

17 |.R.C. § 408 (2009).
178 1d. § 408A.

™ SeegenerallyMajor JosephE. Cole, EssentialEstatePlanning: Toolsand Methadologiesfor the Military Practitioner, ARMY LAW., Nov. 1999 at 1, 8
(explainingthe differenceébetweertraditionalandRothIRAS).

1 seel.R.C. § 219(g). For exanple, for the 2009 tax year,the IRA deductionfor single and headof housetold taxpayerswho are acive paricipantsin
employe r @etgement plansbegn to be phaseebut when their modified adjustedgrossincome (MAGI) reaches$55,000,and are completely phaseebut
whentheir MAGI reaches$65,00. SeeCCH,2010 U.S.MASTERTAX GUIDE 687 (2009) [hereinafter2010 U.S. MASTER TAX GUIDE]. For married filing
joint returntaxpayers,the phaseoutamountsare$89000 and$109 000 respectivey. Seeid. at 688. In contragt, for the 2009 tax year,fi t maximum yearly
contributionthat canbe madeto a Roth IRA is phasedut for a singleindividual with modified AGI betweer$105000 and $120,000, [and] for joint filers
with modified AGI betweer$166,000and176,00... Id. &t 693.

8 Sed.R.C. § 219, SeealsoDESKBOOK 2006 supra notel3,atS-6 to S-12 (on file with author)(explainingthe numerousrestrictionsof traditionallRAs).
1% ged.R.C. § 408A(c)(1) (2009.

18 Seeid. § 408A(d)(1). Roth IRA qualified distributions shouldbe contrastedith traditional IRA distributionswhich are generallyincludablein gross
income. Seed. §408(d).
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amounts for Roth IRA contributions are higher,"®* individuals may make contributions after reaghg ageseventy-anda-
half,*®> andRoth IRAs arenot subject to he reguiredminimum distribution rules'®®

The benefits of Roth IRAs may appeal tesevicmembers, eecially if sevicemembers earnincome that is abovethe
phaseout levels for traditional IRAs andcanonly make nondeductible contributions.™®” If servicemembersbelievethey will
occupy a higher income tax bracketwhen they receive IRA distributions, they may want to consider converting their
traditional IRAs to Roth IRAs now that the Intemal Revenue Code haseliminatedthe $100,000 adjustedgrossincome limit
for conversions in tax yearsafter 2009.®% Not only cantaxpayersearnig taxableincome contribute to their own IRAs, but
they can also cortribute to spousal IRAs, even if their spouses donot earnincome®®  Furthermore, in situations where
contributors have deployed, sevicemembers can still participate in IRAs even though they do not earntaxable income,as
theymay havereceiwed only tax-free combat paydueto continual dployment throughouthe tax yer.**°

b. The Thrift Savings Han
Particpation in the Thrift Savings Plan (TSP)™* a defined contribution plan similar to a 401(k)'*? plan, may be
adwantageaus for servicemembers*® The primary benefitsof contributing to the TSPare he tax deferra of income, easeof
making @ntributions, and exremely low fund maintenarce costs®* In 2011, the TSP willbegin to offer the snificant new
benefit of a Roth 401(k) feaure®® For 2009 and 2010, senvicemembers canmake contributions up to $16,500, and up to
$49,000if they arein a combatzone®® The TSP offers several invesment funds with varied ratesof retun,*®” including
lifecycle funds, a government searrities fund, a fixedincomeindex fund, a common stock index fund, a small capitalization
stockindex fund, and an internatbnal stock index fund.*®® Unfortunately, while civilian employers often match ermployee

18 Seegeneally HALLMAN & ROSENBLOOM, supranote 25, at 364 (contrastingtraditional IRAs with Roth IRAs that are not affectedby coverageunder
employer retirement plans). For example, in 2009, fithe maximum yearly contributionthat canbe madeto a RothIRA is phagd out for a singleindividual
with modified AGI betweers105,M0 and$120,000,[and] for joint filers with modified AGI betweert166,00 and176000. . .. 062010 U.S.MASTER TAX
GUIDE, supranote 180at693. The phaseoutamounts fora single anda joint filer who areactiveparticipantsn emp | o yretiredestplansare$55,000
$65,M0,and$89,000-$109,M0respective}. Seed. at 688.

% Sed.R.C. § 408A(C)(4).
1% Sedd. § 408AC)(5).

187 SeegenerallyHALLMAN & ROSENBLOOM, supranote 25,at 367 (describingthat the only real tax advantageof making nondeductible IRA contributians
is thattheinvegmentincome andcapital gainswill accumulatein thelRA without currentincome taxation).

1% Sed.R.C. § 408A(c)(3)(B).
1% geggenerallyHALLMAN & ROSENBLOOM, supranote25,at 370 (describingspasallRAS).

% Seel.R.C. § 219f)(7). Seegenerally TJAGLCS PracticeNote: Updatefor 2006 Fedeal IncomeTax Returns, ARMY LAW., Dec 2006 at 51, 51
(explainingthe implicationsof the HeroesEarnedRetirement OpportunitiestHERO) Act which allowed tax-free combat zone pay to be consideredfor
purpose®f detemining qualficationfor IRA contributions).

1% 5 U.S.C. §§8431i 8840 (2006). SeeThrift Savings Ran,availableat http://www.tsp.gov(last visited Apr. 12, 2009)(providing a wealthof information
regardingthe Thrift SavingsPlan in¢udingapplicableforms andpublicationsaswell ashistoricalratesof returnsfor eachtype of TSPfund). Seegeneraly
CaptainAnita J. Fitch, Thrift SavngsPlan Update ARMY LAW., Dec.2005, at 70,701 71 (explaining changesto the TSP enmllment proceduresindchanges
throughthe selectionof assetllocations).

1% |.R.C. § 401(K).

1% See generalMAJORDAVID TRYBULA & LIEUTENANT COLONEL RICHARD HEWITT, ARMED FORCESGUIDE TO PERSONAL FINANCIAL PLANNING 278 80
(5th ed. 2002) (evaluating the advantagesand disadvantagesof the TSP, including the Govemme nt 6 s tdof pmovide matoding contributions for
sewvicemembers).

1% Seegenerally Thrift SavingsPlan,supranote191. For example, sevicememberscan havecortributions taken directly from their pay without the high
minimuminitial invegmentstypical of many mutual funds.

1% See5 U.S.C.§ 8432(d). SeeThrift SavingsPlan,Is the TSP Offering a Roth 401(k) Featue?, available at http://www.tsp.gov/foms/oc065.pdf (last
visitedJan.25,2010).

1% Seel.R.C. § 402(g)(2010) (limiting income exclusionsfor electivedeferrals). Seeid. § 415(c) (allowing contributionsof more thanthel.R.C. § 402(g)
elective deferral limit to serviemembers in comba zones). See Thrift Savings Plan, Summary of the Thrift Savngs Plan 5, avalable at
http://www.tsp.gov/foms/tspbk08pdf (lastvisitedJan.25,2010).

17 SeeThrift Savirgs Plan, TSP Individual FundsHistorical Rates availableat http://www.tsp.gov/rates/histgrsummary.html (last visited Apr. 12, 2009)
(showingthattenyearcompoundedatesof returnfrom 1999to 2008 ranged from a negative 1.4% for the common stockindex fund to a positive5.7% for
thefixed incomeindexfund).

1% SeeThrift SavingsPlan, Thrift SavingPlan Fund Information, March 2008, availableat http://www.tsp.gov/foms/fundsheetsall.pdf (lastvisited Apr. 12,
2009.

72 JANUARY 2010 ATHE ARMY LAWYER ADA PAM 27-50-440


http://www.tsp.gov/
http://www.tsp.gov/forms/oc06-5.pdf
http://www.tsp.gov/forms/tspbk08.pdf
http://www.tsp.gov/rates/history-summary.html
http://www.tsp.gov/forms/fundsheets-all.pdf

cortributionsto 401(k) plansasa sigrificant incentiveto encouragecontributions, the Govemment currentlydoesnot match
the contributions of military TSP participants:® This andother TSPlimitations, may motivatesenvicemembersto maximize
their own Roth IRA and ther spoused 401(k) to the extent of employer matching contributions tefore contributing to the

TSP

c. Retiremat and Survivor Benefits?®!

Seavicemembers who are eligible for retirement may take advantge of one of the few remaining defined benefit
retirement plans without the needo financially investin defined contribution plans like their civilian counterparts. Although
most retired serviamembers must wait kefore eventually receiving sccial security benefit§? they enjoy the luxury of
immediatelydrawing a reliable monthly govemment paycheckwithout the necessityof a single financial contibution.?*®
Retired sevicemembersalso qualify for numerousadditional benefits, including pog-exchange and commissary prvileges,
redued medical costsand free spae-available tavel.?**

Retireesmay also benefit from the Survivor Benefit Plan (SBP),a program that providesa paential lifetime annuty to
bereficiaries at ther et i r e &% sThedSBRaittdmatically covers all active duty servicemembers once they become
retirement eligible.>® However, in general, thosewho do nat wantto paricipate, or want lessthan spousal SBP coverage
basedon full retiredpay oncethey retire, must get their spous e @riten consent and must submit their election not to fully
participate before they retire?®” Retirees participating in SBP experience a reduction in their retiremert pay to cover the
costsof premiums, but their survivors will benefit from an amuity paid upontheir deeth.?® Like regular annuities that allow
the decednt to designate beneficiarieshe SBP amuity distributedto survivors is taxable as ordimry income to the
bereficiaries,and inclucsble inthe  r e tgrbss estaté’s

1% SeeMARGARET H. BELKNAP & F. MICHAEL MARTY, ARMED FORCES GUIDE TO PERSONAL FINANCIAL PLANNING 210 (6th ed. 2007). Although the
statuteauthorizesmatching contributions, the servicesecregries are not currently authorizingmatching sevicemember contributions. SeeThrift Savings
Plan,Summary of the Thrift SavingsPlan4, availableat http://www.tspgov/forms/tspbk08pdf (lastvisitedJan.25,2010).

20 SeeBELKNAP & MARTY, supranate 199, at 199 (recommendinga specific retirement savingspriority list with a sewicemembe r Bosh IRA asthe
highestpriority).

20 seggenerallyCole,supranote179,at 1i 8 (explainingthe numerousgovenmentsurvivor benefitsavailableto sevicemembers).

22 seegenerally BELKNAP & MARTY, supra note 199, at 275i 84 (discissing eligibility and the benefits of social securiy). SeeU.S. Social Security
Administration,http://www.ssa.golastvisited Apr. 12,2009)(providinga wealthof informationon socialsecurit).

28 seegenerallyBELKNAP & MARTY, supra note199, at285 (discussinghe threemilitary retirementsystems).

204 See gemally SPACE-A TRAVEL.COM, WORLDWIDE SPACE-A TRAVEL HANDBOOK & RV CAMPING GUIDE (13thed. 2002) (offeringanindispensabe and,
by far, the most usefulguidebook for sevicemembersregading free spae-A travel; providingdomesticandintemationaltravel policies, major flight routes
andschedulesphoneandfax numbersto installationsvorldwide,andusdul mapsanddesciptionsof eachbaseto facilitatetravelandlodging).

2% 5eel0 U.S.C.§ 1447 (2006) (defining SBP terms). Seegenerally TRYBULA & HEWITT, supranote 193, at 355i 66 (descriting SBP and evaliating it
financially comparedto life insurarte; concluding that SBPis an excellentprogram thaguarantees secureincome for a suniving spou® and dependent
children that camot be erodedby inflation due to cost of living allowances). Seegenerally BELKNAP & MARTY, supra hote 199, at 290 (listing the
advantageand disadvantages dfarticipatingin SBP). SeegenerallyMy Army Benefits, available at http://myarmybenefits.usrmy.mil/EN/defwdt.aspx
(lastvisitedAug. 24, 2009)[hereinafer My Army Benefits](calculatingavailablebenefits).

2% Seel0U.SC. § 1448(d).

27 5eeDOD FMR, supranote 33, at val. 7B, ch. 43, para. 430101 & 430303 (June2008), availableat http://comptroller.defense.gdtmr/07b/0%_43.pdf
(lastvisited Feb2, 2010). Electionsthatdo not comply with all the requirements, such ashavingthe spo u s eidssentwitnessedby atleast oneperson, will
be disregardedndthe retireewill be enrolledfor the full amount of SBP coverage. See id. SeelO U.SC. § 1448(a)R). Seealso Dept. of Healthand
HumanSewices, FormPHS5150: Suwivor BenefitPlan (SBP)ElectionCertificate,availableat http://dcp.isc.gov/PDF_docghs5150.pdf (lastvisited Feb
2,2010)(providing a form to makeanSBPelection).

28 5eeMyArmyBenefits, My ArmyBenefits Suwvivorstip Calculator,available at https:/myarmybenefits.usammy.mil/PreBuilt/cusibmapps/Survivorship/
Instructions.aspXlast visited Jan.25, 2010)[hereinafer Suvivorship Cdculator] (last visited Jan.25, 2010). SeeDept. of DefenseOffice of the Actuary,
SBP Progam Premium, availableat http://actuay.defense.gowlast visitedrFeb. 2,2010)(providing a calculatorto detemine the cost ofactiveduty retiree
SBP premiums and a probability edimator to computethe probability that a retiree dspousewill outlive the serviemember and benefitfrom SBP). U.S.
Army HumanResourcesCommand,Calculae Suwivor BenefitPlanApplication,availableat https://www.hc.army.mil/site/regrve/soldierservicgretire
ment/survivorbenétpaycalc.asflastvisited Feb.2, 2010)(providingthose with AKO accesa calculatorto calculatethe premiums andbenefitsof SBPfor
resexe servicemembers.

2 5eeDOD FMR, supra note 33, at vol. 7B, ch. 46, para.461401& 461405 (Dec.2009),availableat http://comptroller.defense.gdtmr/07b/0_46 pdf
(explainingthat SBP monthly annuityamountsreceivedby bereficiariesare subjecto federalincome tax; reommendingthat executorshandingthe estates
of sewvicemembersshouldcontactthe GeneralActuarial Branchof the IRS to computethe value of the SBP annuity for federalestatetax purposes).See
also DESkBOOK 2009, supranote91, atL-18 andG-51, app. C(on file with author)(showing a calculationof the estatetax valueof the SBP uporthe death
of aretiredmilit ary member).
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For those savicememberswho die on active duty in the line of duty,*° their eligible survivor beneficiaries qualify for

numeraus benefits, including SBR?** depadency and indemnity compensation(DIC),?** depadents educational assistance
(DEA),**® social searity, deah gratities?** the Marine Gunnery Segeart Jdhn David Fry Sdolarship® and other
berefits.?’®  Many benefits,indudng DIC andthe deathgratuity, are neitherincludable in the dece@nt égssestatenor
taxableto the recipient?’’ Degite thesetax savings, sevicemembers must be conemedthat their conduct (eg., a finding
that their canduct wasnat in the line of duty) may cause their families tolosemany of thesebenefits.

In addition, sevicmembersandtheir families should be prepared for their government benefits to decreasein the future,
such as when dependent children readt the age of 18 and socia securitydrops to zero(urtil the suwiving spousereatiesage
62).'® Furthemore, savicemembersandthear family membersmust stay alert as the availablefederal and statebenefits
frequently andcontinually changeeach yea. As aresult, servicenembersmust plan their financial affairs apprariately so
that their beneficiariesarefinancially supportedin the event of their untimely deah. A balancedfinancial portfolio will help
accanmplish thisobjective.

4. Financial Investnents

A well-balanced financial portfolio includesnot only life insurance, realestate,and a retirenent plan, but also a
calculatedas®t mixture including invesments such as sbcks, bonds, precious metals,treasiries, and cash. Sevicemembers
canbuild a bdancedportfolio by using as&t allocationmodels, which attempt to reduce risk through diversificationamong
severalassetclasses™® Diversifying between equity, fixed income, growth, value, short-, and long-term invesmentscan

20 seeDoD FMR, supranote33, vol. 7B, ch. 46 para.460204(Dec.2009),availableat http://comptroller.defense.govir/07b/07_46.mf (explaining thata
serviemember &esathwill generdly be consideretb be in the line ofluty unlessthe de#h occurredunderone ofthe folowing conditions: (1) the death
occurredwhile the sevicemember wasnot serving on active duty; (2) the deathresultedfrom the serviemembe r 6 s intentiorel misconductor willful
negligencepr (3) thedeathoccurredduringa periodof unauthorizeébsnce).

2! Seel0 U.S.C.§ 1448(d)()(B) (establishingautomatic SBP benefitsfor sevicememberswho die in the line of duty while on activeduty). SeeDOD
FMR, supranote 33, at vol. 7B, ch. 46, para.460201(Dec. 2009),available at http://comptroller.defense.go¥mr/07t/07b_46.pdf (establishag the active
duty deathrequirementsto qualify for SBP).

%2 5ee38 U.SC. §§ 1307 1322. Surviving spouseswho receiveboth DIC and SBP, havetheir SBP annuity amount fioffset by DIC, unlessthe eligible
surviving spouseremarries after age 57, and thereby,retainsentitement to DIC. A suniving spousewho receivesDIC dueto remarriage after age57
bemmesentitled tothe full SBPamuity unreducedy DIC, aswell asthe full DIC amo u n DODFMR, supranote33, atvol. 7B, paa. 460401 Seealso
Sharpv. United States580 F.3d 1234 (Fed. Cir. 2009) (holding that suiviving spouseswho remarried afterthe ageof 57 were entitled to SBP payments
unreducedby any offset for DIC payments). Suwiving spaiseswho have their SBP annuity amount offset by DIC may qualify for Special Survivor
Indemnity Allowance (SSIA), a monthly amount which increasesrom $60 in 2010 to $310in 2017. Seel0 U.S.C.§ 1450(m). Becausegovemment
benefitschange constany, sevicemembers,family members,and financial advisorsmust stayattunedto current develgpments. Oneway to seethe most
currentbenefitsis to visit the MyArmyBenefitswebste. SeeMy Army Benefits,suprancte 208. Thosewho do not staycurrent andabideby appropriate
timelinesmay experience financidbss. For example, surviving family members who do not file DIC applicationswithin oneyear of the servicanembe 1s 6
deathwill only receiveDIC paymentsasof thedatethe VeteransAdministrationreceiveghe clam. See38 C.F.R.8 3.400(Westlaw2010).

213 5ee38 U.S.C. §8 35001 3566 (2006).
24 5eel0U.SC. § 1475.

%% 5ee38 U.S.C. § 3311 (entitling children of servicanembers who die in the line of duty on or after 11 Sepember 2001, to Post9/11 Educational
Assistance). See generally Veterans Administration, Post9/11 Gl Bill: Marine Gunnery SergeantJohn David Fry Scholarship,avaiable at
http://www.gibill.va.gov/documentgFry_Scholarship.pdflast visited Jan. 27, 2010) (providing aninformation paperon who is digible for the scholarship
andhowthebeneitswill bepaid).

%8 Seeeg., 10 U.S.C.§ 1482 (establishingurial benefts). Seee.g, DESKBOOK 2009 supra note91, atL-43 to L-45 (on file with author) (listingbenefits
suchasthe shipment of houséold goods,the temporaryallowanceto live in military housingor receive basiallowancefor housng, commissaryand post
exchangerivileges,andtheright to medical careandlegal assistance)Surviving family memberswho would like free professionahssistancattaning all
the benefitsto which they are entited, as well as, managingtheir financial assetsshouldseeadvisorsat FinancialPointand the Armed Forces Services
Corporation.SeegenerallyU.S.Deptof VeteransAffairs, FreeFinancialCounselingSewice, availableat http://www.insurane.va.gov/SGLISITE/BFCS.
htm (lastvisited Feb.2, 2010) (providing information aboutfree financial counselng sewvicesprovidedby FinancialPoint). See generallyArmed Forces
ServiceCorporaton, Membe Services,availableat http://www.afseusa.om/services_tomembers.html (lastvisited Feb.2, 2010)(providing commissin
freereferalsconcernindinancialdecisions).

27 Seel.R.C. § 134(b)(3)(C). Seegenerallyl0U.S.C§§ 1448(d). Seegeneally Major Danal. ChaseSurvivorsBenefitUpdae, ARMY LAW., Dec. 2008 at
20,23 (describingchangego thetaxability of survivorbenefitsdueto the HeroesEarningsAssistancendRelief Tax Act of 2008 andThe NationalDefense
AuthorizationActsfor FiscalYears2007i 2009).

%8 geeeg., Survivorship Calculator,supra note 208 (showing that many benefitssuchas social security, SSIA, and even SBP may decreasdo zero
dependig onthecircumstancesflastvisitedJan.25,2010).

21 SeeHALLMAN & ROSENBLOOM, supra note25, at 233 (describingassetllocationstrategiemndmodels).
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achieve liquidity and reduce overall financial risk.?”® Investorscan maintain liquidity by fi | a ih dj @ssets, whereby
invedors invest amountsthat mature in different yearsover time?** By fi | arihgd fixed income invesments, swch as
certificatesof deposits (CDs) insured by the Federal Deposit Insurance Corporation (FDIC), servicemembers can guard
against interest ratdl uctuations andthe loss of capital, provide liquidity asassetdbecomeavailable over time, and benefit
from higher interestratescomparedto investing only in shorterterm invesments?? As the CDs mature, servicemembers
canusethe funds to meetexpenser reinvest. Other bereficial fixed income invesments include U.S. saungsbonds which
provide tax advantagessuch asthe exclusion of savngs bond interestfrom income taxeswhen taxpayersuseSeriesEE bonds
to pay wllege tuition and fee$*

While fixed income invesiments provide li quidity and protect assetsagainst interestratefl uctuation®d aswell asoutright
lossof oned snvestment principald equity investmentsprotectagainstinflation andoften generatesignificant financial gains
during ecoromic booms. Invesbrs canacdieve broad diversification in equities through mutual funds and exchange traded
funds(ETFs). When investingin equities, serviceanemberscaninvest afixed dollar anountin mutual fundsevery monthin a
strategycommonlyknowna s i dosthvieagng . This practicecanbe usedin all differenttypesof mutual fundssuch as
thosethat focus on growth, value, predous metals,or international exposure®** Dollar cost averging forcesthe investor to
investin both good and bad economic times, which canreallt in the purchaseof a greaternumber of sharesat lower prices
and benefit from rising prices, asuming the marketimprovesover time?® Thosewho believethey can identify market
bottoms when they can purchasea large number of sharesat discaint prices, might rather investin a few ETFsto saveon
fund maintenanceosts?*® ETFsalsotend to gereratefewer capitalgans in addition to saving costsbecausemost ETFsare

index funds that &perience a bwer turnover of securities?’

Digesting all of these invesment opportunities within the current challengng emnomic envronment can be
overwhelming to a servicanember. As a result, sevicemembersshalld develop a methodical strateyy to deal with these
issues by properly positioning themsebles through regular investing, rebalancing portfolios, diversifying their assetsand
appling the investment principles of the time value of money and compound interest. Essatially, to maximize their future
financial growth potential, servicemember must pay themselves by saving and investing first, and then by paying bills
seond. Paying onesé first, by auomatically investing funds drectly out of one 6pay or bank acmunts, allows investorsto
invest early in their careersand thus compound thear earrings over time. More important, paying oneself first forces
invegors tolive onlesswhile retaning the flexibility to splurge (eg., aut back on me Gsavings) if energencies arise.

V. Step lour: Transfering AssetsOut of the GrossEstate ad RelatedTax Consejuences

As servicemembersacquire wealththey may becane subjectto the estateax or GST tax, especiallyin light of possble
reductions in the unified credit. As areailt, theseindividuals shouldplan aheadto avoid the unneessarytaxesthat would
otherwise dedetetheir assetsat a significant cost to their beneficiaries. Those who remainunaffected by the estatetax may
alsoplan accordinglyto ensurethat any lifetime transfershey might make will be subjct to only minimal income and gift
tax consajuences. Legal and financial guidancefrom qualified experts is necessaryefore invesbrs decidehow to procesd
on theseomplex issues. The following sectonsexplorethetax conseqences ofoned sctiveameasures tainimize taxation.

0 Seeid. at234i 35.
22l Sedd. at 135.
22 Sedd. at 202.

22 5eel.R.C.§ 135(excludng U.S. savings bondsincome from the definition of grossincome if the redeemed fundsareusedfor higher educatiorexpenses,
certainmodified adjusted grossncome amountsare not exceeded, thbondswereissuedafter 1989, andthe bondswereissuedto someoneoverthe ageof
twenty-four beforethe dateof issuance).SeeHALLM AN & ROSENBLOOM, supra note25, at198.

224 SeeHALLMAN & ROSENBLOOM, supra note 25, at 215i 16 (explaining that growth funds target capital appreciatiorin companieswhile preciousmetal
fundsaresurrogates$or holding gold or otherpreciousmetalsdirectly).

2% Seeid. at 158 59 (providing an example of dollar costaveraging intable9.1). Dollar costa v e r argrmailgrestiltsin a lower averagecostper share
than he average maiket price per share during the period in questia, becaisethe invesor buysmore shareswith the fixed amount of moneywhenthe stock
islow in pricethanwhenitish i g hd. ©

2% 5eeBELKNAP & MARTY, suprandte 199, at 168 (discussingthat mutual funds are bestfor more frequentpurchase®f shareswhile ETFs are bestfor
large dollar-amount purchasespecause mutual funds avoid brokeige fees for multiple-share purbhaseswhile ETFs chage brokeragefees for each
transaction).SeegenerallyHALLM AN & ROSENBLOOM, supranote 25,at 230(discussingthe differencedetweenmutual fundsand ETFs such athat ETFs
are traded on an organizedexchange and bought and sold through brokeragefirms, and that ETFs can be tradedthroughlimit orders,sold short, and
purchasedn margin).

227 SeeBELKNAP & MARTY, supranate 199,at167.
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A. Minimizing Taxation Before Deah: Lifetime Gifts

Although the future of the federal estateand GST taxes remain uncertan, the gift tax will remain in full force. The
federal gift tax provides a limited unified credit®®® for lifetime gifts before taxpajers must pay gift tax. To maximize the
value of this credit, sevicemembersshould fully disclosethe value of gifts in timely-filed gift tax returns. This precaition
fixes the value of the transfers and startsthe statuteof limitationsfor gifts whose value may later be challenged by the
Internal Revenue Sewice during an aulit.?”® Such disclosure is especiallyimportantfor transfers of property that have the
paential to realize substantial appreciaton over time. By transferring sch property, taxpayerscan remove substantially
appreciatng assets oim their estates Wile paying gift tax onthe transfersto reduce he valie oftheir gross estates.

Consdering the Govemment allows only a limited gift tax credit, servicemnembers should take full advantage of
strategiesthat avad using the credit, such as the amual ext¢usion, the marital deduction, the charitable deduction, and
financial principals that maximize the use of thesetransfers(eg., leveraye, discounts,and the time value of money).
Sewicemembers stould alsouse rontaxable gifts, such asdirect transfers toeducatianal institutions for witi on and to medical
serviceprovidersfor healthservicesandlong term care®* The effective useof all thesetools during oned $ifetime can
enablemanyservicemembers tadepletetheir estatesnd totally avoid estate ad generation kipping transfer txes.

1. Annual Exclusions

Using annual exclusons is one of the easiest ways to deplete an estatefree of tax conseqences. Specifically, the
Government allows a donor to make a certain dollar amount of tax-free gifts (other than gifts of future interess) to any
persa in a givenyear®! Servicenembersmay doublethe anountthatthey cantransfer tax free by making split gifts with
their spousesnd filing applicable gift tax returns. By making split gifts, eachspouses treatedasthe donor ofhdf the git,
which usesthe annual exdusion of bath spouses®®? Taxpayers can further increasethe amount that they can transfer in a
single calsdar year usng amual exclusons by contributing to certan plans (eg., 529 plars) for the purposeof paying a
bereficiaryd &uture qualified higher educationexpenses”® This transfer not only qualifiesasa completedgift in the yearof
transfer (i.e, not asa gift of a future interest), it alsoallows for the condderation of any anount contributed over the annual
excluson ratably over five years, beginning with the year of the transfer.?®* The operation of this provision permits
indviduals to frantload up totenannual exclusionsin a single year, iftheir goousesmake lit gifts to such plans.

28 Seel.R.C. § 2505(a)(2010). The federalgift tax creditis currently$1 million. As a result,taxpayers canmake $1 million of taxablegifts beforethey
mustbeginpaying gift tax.

22 geeid. § 6501 (a)(providing athreeyear statuteof limitations forthe IRS to assessnd challengegift valuatons). This is especiallyimportant,because
the value of theselifetime taxablegifts will be considered whencalculatingestatetaxes, which incorporateshe value of adjused taxablegifts. Seeid. §
2001f). In gened, if the Govemment unsuccessfullyattempts tocollectatax, interest, openaly, andit canrot establishthatits position wassubsantialy
justified, taxpayersnay beableto beawarded judgment for reasonabledministrativeandlitigationcostsincurred. Seeid. § 7430.

20 gee id§ 2503(e)(excludingcertaintransfersor educsionaland medicalexpensefrom treatmentastransfersof property by gift for puposesof Chapter
12 of thegift tax).

%! Seeid. § 2503(b)(establishinganannual exclusiomf $10,00 andadjusing the amount eachyearfor inflation). In 2009 and 2010, the annualexclusbn
was$13,000.Seeid.

22 geeid. § 2513(a) (consideringspousal gifts to third parties as madeonehalf by eachspowse).  Individuals making split gifts must file IRS Farm 709.
Once spousemiake thegift splitting election,gift splitting will apply to fiall suchgifts made duringhe calendr year byeither[spouselwhile marriedto the
ot h &Seed.o

22 |d, § 529. SeegenerallyLieutenantColonel CraigD. Bell & MaureenC. Ackerly, A Primer: Section 52%lans, CoverdelEducationSavhgs Accounts
(EducationlRAs),and Other TaxSmartWays to Savefor College, ARMY LAW., Apr. 2004, at28, 28 44 (discussingthe useof 529 plansand other ways to
savefor collegeand,asa result, depletea taxpgye r @rassestate). In addition, sevicememberscan savefor collegeand reducethe money neeled to pay
educationaéxpersesby takingadvantag®f opportunitesto payin-state tuition at publicingtitutionsof highereducation.For example,

In thecaseof a member of theamed forceswhois onactiveduty for a period of more than 30 days and whose domicile or pemanent
duty stationis in a Statethat recewves assistance undehis chapter, such Stateshall not chargesuch member (or the spouseor
dependent chilef suchmember) tuition for attendance a public institution of highereducationin the Stateat a ratethatis greater
thantheratechargedfor resident®of the State.

20U.S.C.A.§ 1015d(ayWestlaw2010).
2% |.R.C. §55290)(2).
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The useof othe, more sophisticated, leveragng tools, including Crummey®®® powers life insurance trusts, and split
gifts, can further maximize amual exclusions wren used in conjunction. For exanple, if a transferor @ntributesthe annual
exclugon amountevery year toanirrevocale trustfor the bergfit of a keneficiary, the beneficiary @n begiventhe power to
withdraw the amount for a period of thirty days afterthe cortribution (i.e., Crummey powes) to ensure the amount qualifies
for the annual exclusen asa gift of a preert interest. If the beneficiary is provided adequate notice of his right to withdraw
and voluntarily chooses mt to withdraw the funds, the trust canuse he funds to purchase life hsurance onthe transferor6 s
life?*® and pay the required premiums?*’  Since the trust would own the life insurance policy, the life insurance proceeds
would not be ncluded in the servicanembead gross estate at hisdeath. Those interestedin even more shisticated
techniques shald seek lhe adiice of anexperiencedestateplanner todiscussthe numeraus posshilities available.**®

2. Smusal Gifts and Limitationsto ForeignSpouses

Servicanembers can also deplete their estatesby making lifetime gifts to spouses. In general, lifetime gifts to U.S.
citizen spousesqualify for the unlimited marital deduction.?®® However, gifts to non-U.S. citizen spousesdo not qualify in
the same manner.?*® Instead, gifts that i wubd have quaified for the marital deduction had the donee spouse been a U.S.
c i t icandagiven tax-free, aslong as the gif t \v@lse falls within a maximum amount establshed by law, indexed for
inflation.>** For example, in 2010, aspausal cbnor could gift a nan-U.S. citizenspouseup to $134,000 tax-free®*?

3. Charitable Gifts

Contiibutionsto charity allow servicenembersto takeadvantageof both income tax and gift taxcharitable deductions™*
while simultaneously achieving their chariteble objectives at a significantly redued fi n eetl cos t*** dFor exanple, a
taxpayer in the 45% gift tax bracket could effectively transfer $14,500 to a public charity at the same cost astransferring
$10,000 to a non-charitablebeneficiary(asuming amual exclusons didnot apply) and paying the resulting #,500 in gift

taxes(i.e., 0.45 x $10,000 = $4,500). In addition to taking gift tax chaitade deductions and efficiently removing property

25 Crummey v. Commo 1397 F.2d 82 (9th Cir. 1968). SeegenerallySTEPHENS, supranote 62, at 9-29 to 9-34 (discussinghow Crummey powerscanbe
usedto qualify for the annualexclusion and avoid the problens creded by a transferof future interests). As an altemative to using Crummey powers,
transferorgould establistdefectivegrantortrustsfor income tax purposesto buyinsuranceonthetransfe r olifed s

2% To buy life insurancetheremust be aninsurableinterest. The general principabehind recuiring aninsurableinterest isto allow only thosewho will be
hurtbythei n s u deatltodpsrchasapolicyonthei n s ulifee d 6 s

%7 The trustmay takeadvantagefthefi 5 &l @adincludefi h anygow e r acpnroversiatechniquehat the IRS doesot believeworks, to preventa
gift from beingmade from the beneficiaryto thetrust. Usingthesepowers,theright to withdrawwould lapseeveryyearto the extentof the greaterof
$5,0000r 5% o0f thet r u coipuswhile theremainingamountwouldfi &n giwthebalanceandlapsein subgquentyearsas thecorpusof thetrustgrows.

2% geegenerally T.M., ESTATE PLANNING, supra note 21, at A106 to A107 (providing a useful discusson of the useof defective grantortrusts). See
generallyRev. Rul. 200464 (establishingthe ability of ownersof defedive grantortruststo pay the income taxesof the trust without being treatedas
making gifts to the trust beneficiaries). Seegeneraly Sanuel A. Donaldson,Fundamentals of Grantor Trusts242i 44 (June 18i 23, 2006), available at
http://ffiles.aliraba.org/tmbs/datastorage/skoobesrimtf/CL092_clapter_03_humb.pdf(last visited Apr. 22, 2009) (discwssing the useof Crummey
powersin defectivegrantor trusts; explaining that many practitionersdo not give Crummey powersto bereficiaries of defectivegrantortrustsdueto the
uncertaintiesnvolved). SeegenerallyHOWARD M. ZARITSKY, GRANTORTRUST. SECTIONS671i 679 (2d Portfolio 858) (Tax Mgmt. Inc. 2001) (discussing
thenumerousaspect®f grantortrusts).

2 5ed.R.C. § 2523(a) (2010).SeegenerallyT.M. ESTATE PLANNING, supranote21, at A-88 (explainingthegift tax marital deduction). Butseel.R.C.§
2523b) (derying an unlimited deductia for gifts of termminableinteress).

20| R.C. § 2523(i). SeegenerallyT.M. ESTATE PLANNING, supranote21, at A-88 (explainingthetax implicationsof gifts to non-U.S.citizenspouses).
24T M. ESTATE PLANNING, supranote21,at A-88.
242 seeRev. Proc. 2009-50, sec 3, para. 30 (2009 (establishinghe costof-living adjusmentsfor 2010).

2% 5eel.R.C. § 170(outlining theincome tax charitablededuction). Seeid. § 2522(outlining the gift tax charieble deduction). SeegenerallyT.M. ESTATE
PLANNING, supranote2l, at A-175to A-186 (explainng thetax implicationsof charitabletransfers). STEPHENS, supranote 62, at 11-3. In contrast,|.R.C.

§ 2055(c)reduceghe estatetax charitabledeductionfor estatetaxespaid from the charitablebequestwhile I.R.C. § 642(g) precludedouble deductions
underthe estatetax for charitablebequests. Seeid. at 5-62 to 5-63. Specificaly, under § 642(g), the estatetax charitablededucton is reducedby
administrativeexpensealeductias takenunder § 2053 andlossedakenunder§ 2054. Seeid. at 5-62 to 5-63. Seel.R.C. 88 642(g)and2055(c). As a result,
sewvicemember may wantto makeonly charitable giftgatherthancharitable bequeste maximize thebeneftial tax savings effect. Forthosewho wantto
make charitablebequestsserviemembersmay want to considerspecifying in their will that taxeswill be paid out of other funds ratherthan out of the
charitablebequesprorata,to ensurethatthe charitalbe estateax deductions notreducedunderl.R.C. § 2055(c).

24T M. ESTATE PLANNING, supranote21,at A-176.
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from their gross estatestaxpayers could take income tax deducionsfor charitable contributions, although the deductions
maybe limited by factors sichashed o n o r & s grasdnfomesandhelspedfic stausof thecharitable regpients®*®

To increase e bergfits of charitable @édictions, nstead of contributing cashservicenembers can donate apprated
tangiblepersanal property, suchasa valuable painting to an art museun. Where there is clearly frelatedu s &diweenthe
contributed property and the public charity (eg., the musaum will display the donated painting for the publ i @léasire
rather than selling it to generateincome to feedthe homeless), the taxpayerwill be entitled to a charitable deduction equal to
the paintingd sull fair market value, even though the gain reallting from the painting 6appreciatbn is not included in the
taxpayerd srosgjncome.?*°

4. Premiums,Discounts, and other Valuation Issues

To maximize gift transfers while minimizing tax implications, sevicememberscan alsotake advantage of véuation
isaues. Sewicememberswho own a family businesscan use minority interest,lack of marketability, and fractional interest
discounts to transfer property to othersat a tax value that is a fraction of its inherent value®*’ Furthemore, due to
historically low interestlevels, taxpayers may take advaitage of more advanced instruments, such as short-term rolli ng
grantor retaned anruity trusts (GRATS).**® /i Z dng 0 u thé GRATSs, taxpayrs can make tax-free transérs of assets that
areexpectedto appreciatesubstantially while retaning anincome interestfor the term of the GRAT equal to the value of the
original transfer?*®  Reliance on historically low interestrates( i . ke.hyrdle fi ta t aftén Jorompts GRAT assts to
outperform the interestrate, produdng a sigrificant remainder for tax-freetransfer.?®® At the expiration of the shortterm
GRAT, sewicemembers can create anather GRAT (hence the term fifwort-term rolling GRA T s ocieating further
opportunities to outperformthe fhurdle r a tared tnake tax-free transfersof remainder interests. Wherethe sewvicemember
diesduring the term ofthe GRAT, the Internal Revenue Code includeghe entire amount, incduding any appreciation,in the

servicenemb e rgrossestate®*

B. Minimizing Taxation at Death: Using AvailableCredits and Deductions

To minimize the overall tax effecton a family andmaximizethe funds availake for transfer to beneficiaries, taxpayers
should strudure their estateplanning documentsand transctionsto take adentage ofboth spousesd federal estateand GST
tax exemptions and available deductions, such asthe marital and charitable deductions. Spedfically, servicenemberswho
want to provide for their spouses by dferring tax should ersure that their estate planing dacumentsinclude appropriate

formula clausesthat allow them to fall back on the unlimited marital dedtction after using their exemptions.?>?> The most

2% Seel.R.C. § 170(b). For example, the income tax deduction ér a cashcontributionto a public charityis limitedto 50% of the taxpaye r d@djsistedgross
income. Seeid. § 170(b)@)(A). In contrastthe inmmetax deductn for a cashcontributionto certainnon operating privatefoundations(e.g., a foundation
that just makesgrants)is limited to 30% of thet a x p aagdjestedressincome. Seeid. § 170(b)(1)(D)(i)(I). Fortunately excesscontributions canbe
carriedover for fiveyears. Seeid. 8§ 17Q(b).

2% Sedd. § 170(€)(1)(B)(i)(1). SeeT.M. ESTATE PLANNING, supranote21,atA-177.

247 seegeneally STEPHENS supranote 62,at 10-56 to 10-66 (explairing available premiums and discountswith regardto transfersof interests irproperty).
It importantto understandhat dismuntsare layered and not cumulative. For example, if a taxpayer hasa 20% lack of marketability discountanda 40%
othertype of discountthe taxpayer only hasa 52% discount(i.e., 20%+ (80% x 40%) rather thana 60% discount. SeeEstde of Baileyv. C o mma8&3r ,
T.C.M. (C.C.H.) 1862 (2002). In addition, sevicemembers, especiallythoseinterestedin shifting effective control in a family businessto younger
generationsneedto ensurethey do not inadvertentlyrun afoul of the special valuationrulesof Chapterl4 of the Intemal RevenueCode. Seel.R.C. 88
2701:2704. SeegenerallyT.M. ESTATE PLANNING, supra note21, at A-191to A-209 (explaining the complicatedprovisionsand amost punitive effectf
Chapterl4).

2% Seel.R.C. § 2702 (2010). In gereral, to qualify for a GRAT, there must be a fixed annuity amount paid at leastannuallywithout the possibility of
commutationor paymentvia a note. SeegenerallyTreas.Reg.§ 25.27023(b) & (d) (2009)(establisingtherequirementsandlimitationsof GRATS).

2% geeWalton v. Commd 1115 T.C. 589 (2000).
20 5egl.R.C. § 7520(establishingheapplicablenterestrateswhich changemonthly (e.g., March2009hada rateof 2.4%)).
! Sedd. § 2034a).

22 Seeid. § 2056. In generalto qualfy for the marital deductionfor bequestsetc., to the surviving spouse the decedenimust havebeensurvived by his
spousethe valueof theinterestdedictible must beincludible in thedece@nt @ressestatethe interestmust passfromthedeceent to thesurviving spouse,
andthe interestmust not be a nordeductibleterminable interest. See id. Some examplesof exceptiongo these generalrequirementsto qualify for the
unlimited marital deductioninclude marital deductionand QTIP trusts, as well as, transfersto non US citizen spouses. See generally T.M. ESTATE
PLANNING, supranote21,at A-48to A-77 (explainingthe estatdax marital deduction).
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effective clausesleave spaiseswith assetsn a marital deduction trust®®® in an amount detemined by a formula?** Such a

clausewill ensurethat servicemembersuse their full examption, leaving the maxmum amount to their bereficiaries in a
credit shelteror bypasstrust, free of federal estateand GST taxes. Additionally, any estateassetover the full exemption
amount would passto the suniving spouseand be protected by the unlimited marital deduction,ultimately deferringtaxes
due until the suwiving spous e deah.

Sewicemembers who want to provide for a surviving spouse and defer taxes while maintaining control of the ultimate
disposition of funds should consider estdlishing a qualified termination of interest property (QTIP) trust?*® The unlimited
matrital deduction clausein a QTIPtrust must provide all income (except stub income) to the spouse, at leastannually, and
disallow any other permissible beneficiary during the spoused difetime®®® In addition, the executor must make an
irrevocable QTIP electiononthe deed e n d@statdaxreturn. Depending on the circumstancesan executor may makeeither
afull or partial QTIP election 2*’ to minimizetaxes. The flexibility of the election itself and the ability to make the election
as late as fifteen months after the dece@n: 6deah®® gives the exeautor the ability to do significant postmortem etate
planning.?*°

For sewicemembers with non-U.S. citizen spouses,a qualified domestic trust?®® (QDOT) can accomplish some of the
sane objectivesasa QTIP trust, including the defement of estte taxes. To ensure the propertytransfered doesnot escape
U.S. estate teation, the law rejuires hat at leastone trustee be either a U.S. citizen or a U.®rporation (unless he
Department of the Treasrry waives the requirement), and that nodistributions, other than of income, be made unlessthe
trusteehasthe power to withhdd applicable taxes®®® In contrag to a QTIP trust, a QDOT canstill qualify for the marital

281 R.C. § 2056(b)6). In generalio qualify for the unlimited marital deductionunder § 2056(b)(5), the trust must pay all income (exceptstubincome) to
the suwviving spouse at leastannuallyandgive the spousea generalpower of appantmentthatis fi e x e recby sschdmusealoneandinalle v e n kd.s .
Seealso Regs. 20.2056(bj(d)(4) (specifying that stubincome, inmme between thdast digribution dateandthe dateof the suwiving s p o u deathoneed
notbe paidto the suwviving spouseor to the surviving spo u s estats).

2 See e.g, STANLEY JOHANSON, WILLS & ESTATES FALL SEMESTER 1999 SUPPLEMENTAL MATERIALS, pt. VI, at 65 (1999. As an example, a formula
clausecouldincludethefollowing language:

If my wife suwvivesme, | give to [my wife] [the trusteeof a marital deductiontrust] acash égacyin anamountwhich, whenadded to
thevaluefor federalestateax purpose®f all items in my gross estatevhich qualify for the marital deductionandwhich pass or have
passedo my wife in a formqualifying for the marital deductionotherwisethanunderthis .. . [bequest],prodwcesthe smallesiarital
deduction(andthusthelargesttaxalle estatg thatwill resultin nofederalestateax be ng payableby my estag, afterallowing for the

. . . [estatetax] creditagainstthe federalestatetax and all otherfactorsthataffectmy estt e féderalestde tax liability. In making
this computation,valuesas finallydeteminedfor federal estte tax purposesshouldbeused. If nofederalestateax would be payable
by my estateevenif nogift weremade by this paragraphthis gift shallnot me made.

Id.

2% | R.C. § 205@b)(7). Seealso Regs. 20.206(b)-7(d)(4) (specifjing that stub income, income betweenthe last distribution dateand the dateof the
suwiving sp o u gdeath seednot be paidto the suwiving spouseor to the sumviving spouse Oestate). SeegenerallyT.M. ESTATE PLANNING, supranote
21, at A-58 to A-62 (explainingQTIPsand their requirements; waming of the dangersassociatedwith the estatemaking a QTIP eection that was not
necessarjo reduwce estatdax liabili ty andthe correspondingossiblerelief availablefor a surviving spouseunderRev. Proc. 2001-38).

2% Sed.R.C. § 2056b)(7).
%7 Seg e.g, JOHANSON, supranote254, pt. VI, at 103 (on file with auhor). As anexample, a partial QTIP electionmight include the following formula
language:

| elect qualified terminable interestproperty treatment for the following fractional shareof the residuarytrust createdby . . . the

d e c e dwélin Thérsumeratorof the fraction shall beanamountwhich, whenaddedto the valuefor federalestatetax purposesof all

items inthedecale n tgréss estatevhich qualify for the marital deductionandwhich pas®or have passetb thed e ¢ e dspanseidas
form qualifying for the marital deductionotherwisethan under this trust, producesthe smallest marital deduction(and thus the
largesttaxableedate)thatwill resultin no federalestde tax beingpayalbe by thedece d e n't 6 afteralwirg forethe . . . [estate
tax] credit against théederalestatetax andall other fctorsthataffect my estded federalestatetax liability. The demminator of the
fraction shall be the value of the corpusof the residwary trust. In making this computation,valuesasfinally detemined for federal

estataax purposeshallbeused.

Id. The electedportionwould beincludable inthe spous e grassestateunder§2044 while theundectedportionwould bypassthes p o uestaté. lsl. Pt.
VI, at104

2% Nine monthsto file thefederalestae taxreturnplussix monthsif the estategetsanextension.
® 5ed.R.C. § 2056b)(7) (2010.

20 |4, § 2056A SeegenerallyT.M. ESTATE PLANNING, supranote21, at A50 andA-74 to A-75 (explainingthe history andrequirementsof the QDOT;
discussindiow to conductmarital deductiontransfergo non-U.S. citizenssurvivingspouses).

261 Seel .M. ESTATE PLANNING, supranote21,at A-74. The U.S.trusteds persoally liable for thetaxesif theyarenot paid.
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deduction even though thereis no recuirement to pay the surviving spouse all the income at leastannually.?®®> In addition,
unlike a QTIP trust, lifetime distributions from aQDOT other than distributions of incomewill be subjectto estatetax when
made, andany property ramaining will be sibjectto the esate taxat the surviving spais e deah.??

C. Minimizing Taxaton After Death: PogmortemPlanning

After a sevicemembe r deah, exeautors and beneficiariescan still conduct postmortem estateplanning using various

mechanims, such as usng an alternatevaluation dag’® if the deedentd gross estatedepreciatesafterthed ec ed e n't

death®® and selecting an estad s a c c orti’rfthe @ § t artecmé cn bé preadout more evenly. In addition,
servicenemberscanusethreepowerful postmortem planningechniquesncluding QTIPelecions,qudified disclamers,and
the choice of where andwhento take deductions. For example, by making a QTIP election after the decednt &eath,the
exector canmodify the useof the marital deductin and ensire the full use of he decelent dursfied credit.?®”

A bereficiary can acomplish similar resuts by making a qualified disclaimer?® By making an firrevocable and
unqualified refusab’®® to acceptthe property transferred, the property will bypassthe beneficiary,asif the beneficiary died
before the deedent. This techniquecan be extrenely usefulin casesvherethe useof the marital deductionfioverfundso the
marital transfer?’® For instarce, if a taxpayerwith a $4.5 million grossestatedied in 2009 leaving his entire estateto his
independently wealhy spouse, the taxpayer would overfund the marital transfer wastingthe unified credit. To reslve this
error, the surviving spouse cauld disclaim$3.5 million of asset$”* As aresult, the disclaimed $3.5 million of assetsoud
pass ta-free totheir children. Furthemore, if the taxpayer had not previously usd his GST exenption and the chldren to
whom the assetsvould passwerethemseleswealty, the children could make a qualified disclaimer,?’? passingthe property
to their children (i.e., the taxpa y e grabdshil dren) free of federal estateand GST taxes. In short, while $1 million would
passto the surviving spaisetax-free under the unlimited marital deduction, $3.5 million could es@pe bath the federa estate
and GST #xes.

Executars can enggein further posiortem planing by slecting wheher and when to take fineral, adninistrative, and
medicalexpenses’’® on either the deed e n lasbircome tax return,the eda t énfosie tax return, or thee s t aestatets
retun.?’* If estateaxesarena due asareallt of the unified credit and marital deduction, exeautors may chooseto deduct an

%2 geel.R.C. § 2056A@)@2); T.M. ESTATE PLANNING, suga note 21, at A-75 (explainingthat the Revenue ReconciliationAct of 1989 deletedthe
reguirement of former § 2056A(a)(2) requiring currentincome distributions).

2 3Sed.R.C. § 2056 Ab)(1).
% Sedd. § 2032.

2% SeeT.M. ESTATE PLANNIN G, supranote 21, at A-253 (explainingthat the altemate valuationdateis six monthsafter death,unlessthe property was
distributed sold,exchangedor otherwisedisposedtanearlierdate,in which casethatearlier datewould beapplicabledae).

2% See idat A-241 (describingthe adiantage®f having the estateselecteithera fiscal or calendaryearsuchasthe deferrabf taxes throughstaggerediscal
year).

27 Seegeneally STEPHENS supranote 62, at5-174 (discussingthe advantagesof allowing the execuor to makea QTIPelectionas amethodof postmortem
planning;descrittnghowto makea QTIPelection).

28 Seel.R.C. §2046(referencinghe uniform disclaimer rules of § 2518 which alsoapply for purposesf the edatetax). Seeid. § 2518(defining qualified
disclaimersandexplainingtheimplicationsof making qualifieddisclaimers). SeegenerallySTEPHENS, supranote62, at 10i 108 (discussinglisclamers).

2 geel.R.C.§ 2518(b). To qualify as a qualifiedlisclamer, (1) therefusalmust bein writing andreceivedby the transferomot laterthannine months after
t he i nctedon@.e, thétesa t odeadhjor the beneficiayd 21stbirthday, (2) the beneficiarymust not accet the propertynor anyof its beneits, and
(3) as a resulof the refusal the property must passwithoutany directionon the partof the beneficiaryto thespouseof the deceent or to apersonotherthan
the personmakingthe disclamer. 1d. As aresult,fi jo minimize complications,wills or trustsshouldhave an expressprovisionsasto whatwill happenif a
propertyinterestis disclame d .HALLMAN & ROSENBLOOM, supranote 25, at 523. SeegenerallySTEPHENS supranote62, at 10-118 (discussing that a
r e s i dsedf residentialpropertyheldin joint tenancyor ascommunity propety, is notacceptancef theproperty).

20T M. ESTATE PLANNING, supranote21,at A-75.

2" SeegenerallyHALLMAN & ROSENBLOOM, supranote25, at 5231 24 (showing a similar example from a decelentdying in 2002). Theunified creditin
2009would protectthetransferof $3.5million.

22 seegenerally STEPHENS, supranote 62, at 10-108 (discussingtimely disclamers). It is importantto notethata fi grsonwho receivesan interest in
propertyasa resultof a qualified disclaimer of the interestmust also disclaim the previousy disclamed interestno later thannine monthsafter the dateof
thetaxabletrander creatingthe intee s tid. & short,if the propertys left by will, all pariesoverthe age ofwenty-onemust disclam within nine months
ofthed e ¢ e ddeathtSéex. at10i 116.

2B 5ed.R.C. § 2053.

2™ SeegenerallyT.M. ESTATE PLANNING, supranote21, at A-239(discussingpostmortemplanningtechriques).
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administrative expenseon thee s t ancométax return. In contrast,if bath income and estatetax is due, exeautors may
chooseto deduct the expenses on the estatetax return asit will generdly be fimore valuable¥’® as a estatetax deduction.
However, if both income and estatetaxesare dueandthe exeautor takes deluctionsonthee s t ancomeétax return, rather
than he e st a ttax dedrn, thesebtatd tax willicrease tohte detriment of the remamnder beneficiaries vhile the income
tax will decreaseo the benefit of the income beneficiaries?’® If the remainder andincome beneficiaies arenot the same
peoplethese ssuesmay create conflicts.

VI. Condusion

The current unpredictable econamic climate has createdsubstantial challenges for sevicemembers seéing to build
wealth and provide for bereficiaries after death. While proper financ¢al planning requires substartial energy ad intense
thought, it is essatial. Sewvicemembersshould be epedally cautiousof estateplanning ramifications and tax consequences
of invesments and poperty transkrs.  Any effort at tax and estateplanning should begin with the guidance of a
knowledgeable and trained professimal. After sevicemembers have exeaited a will and power of attorney, they should
striveto become bettelinformed about the tax systemso that theyan use the systento theiradvaniage.

Building wealth and providing for future generatians requires diversificaion of asses and commitment of funds in a
manner that does not expose assetdo excessiveaisk. The acquisitionof life and propertyinsurance sewve as a productive
startingpaint, but servicememberscanreap significant benefitsfrom reguér investments in financial assetsuch asa Roth
IRA diversified mutual fundthat facilitates taxsavingsdollar costaveiagng, the compoundingof funds,andthe exploitation
of the ime value of money. Exposure to hoth fixed income and equity invesimentscan also begfit sevicemembers. While
fixed income investments,suchasi | a&reddCDs and savings bonds, protect againsthe lossof cagtal in econanic busts,
equity invesimentsallow sevicemembersto benefit from ecanomic booms. In addition, thosewishing to reap potentially
huge benefits from owning real property should consider purchasingwell-locatedpropertiesthat will sustainthemseleswith
pasitive rental cash flowswhenthe property nolonger serves asprincipal residence.

In order to generatefunds for investment, maintain liquid financialreserves, and sustaina diversified, balancedportfolio,
serviceanembersmust be pepared tolive keneath bheir means. Theymay begin bycutting expensesand takng advantageof
numerousmilitary benefits,such asfree educationand spaceavailabletravel, aswell as,redued on-posthousng costsand
utility fees. Automaticdly investingone éasnual pay raisesandtax refunds can alsoincreasethe availadility of funds by
preventing servicemembers from continually increasing their living standardsevery time their weath increags
Servicanembers who electto work after achieving retiremert from the military caninvesttheir military retirement pay check
while paying morthly bills with their dvilian employment & snings.a However, the best way to rduce exenses is for
servicanembersand retireessimply to distinguih their needs from their wants. By focusing on actual need, such as basic
foaod, clothing, andshelte, sevicememberscansteerclear of the dangers of keeping up with their neighborsand can expedite
their journeyto financial freedomandsuccess.

A final stepto attaning fi nancial searity and buil ding wealthfor onesdf and for oned family is the estdlishment of a
comprehensive planto transér wealthto beneficiariesin a tax-efficient manner. By taking advantage of anual exclusons,
direct uition payments toschools, drect payments tomedical poviders, the unified credit, claritable deluctions, andthe
marital deduction, sewvicemembers can setthemseles and their beneficiaries up for success. In short, conscientous legal
and financial planning combined with a diversifiedinvedment stratgy will help sevicemembersbuild andkeepthe wealth
they have earnedthrough a lifetime of work. Thesemeasires will alsoallow servicemembersto passmore of that wealthto
future generatonswith minimal lossego taxes.

25 d. atA-239.
26 Seed. atA-242.
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Appendix A

Exclusions, Exemptions, and Gift / Estate / GST Tax Rates”’’

Annual Gift Estate /GST Gift Tax

Year Exclusion Exclusion Exclusion Highest Estate & Gift Tax Rate
2002 $11,000 $1 Milli on $1 Milli on 50%

2003 $11,000 $1 Milli on $1 Milli on 49%

2004 $11,000 $1.5 Million $1 Million 48%

2005 $11,000 $1.5 Million $1 Million 47%

2006 $12,000 $2 Milli on $1 Milli on 46%

2007 $12,000 $2 Milli on $1 Milli on 45%

2008 $12,000 $2 Milli on $1 Milli on 45%

2009 $13,000 $3.5 Million $1 Million 45%

2010 $13,000 (Taxes Repeded) $1 Million 35%

2011 | TobeDetemined $1 Million $1 Million 55% (EGTRRA Sunsets)

2 SeeJoINT COMMITTEE, supranote 5, at 11 and 14 (showing similar tables). SeeDESkBOOK 2006 supra note 13, at G-5 (on file with author)(showving a
smilar table). SeeJoINT COMMITTEE, supranote 5, at 11 and 14 (showingsimilar tables). Seesupra note 58 and acaomparying text (explaning that
EGTRRAsunset®n 31 Decanber 2010).
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Appendix B

Federal Gift Tax Computation Examples?’®

HypoA: Colonel Snith, who hagpreviously rever made any taxablgifts to anyone, gavehis niecea home wotth $688,000
in 2009 and gave his nphew a condominium worth $338,000 in 2010.

HypoB: The same as Hypo Agxcept Colonel Smithd gift of the condominium to his nephewin 2010is worth $5@,000.

(Hypo A) (Hypo B)
2009 2010 2010
Gift $688,000 $338,000 $500,000
- Annual Exclusion - 13,000 -$13,000 -$13,000
= Taxable Gift = $675,000 $325,000 $487,000
Taxable Gift $675,000 $325,000 $487,000
+ Prior Taxable Gifts -0 +675,000 +675,000
= Total Taxable Gifts = $675,000 =$1,000,000 =1,162,000
Tax of Total Gifts tnder I.R.C. § 292(a) $220,550°" $330,800°%° $387,500°%"
- Tax from Gifts madein Prior Years -0 -0 -0
= Gift Taxin Current Year = $220,550 = $330,800 = $387,500
Gift Tax in Current Year $220,550 $330,800 $387,500
- FederalGift Tax Credit (Unified Credit)*® - 220,550 -330,800°% -330,800
= Gift Tax Owed = $0 =$0 = $56700

2™ SeeDESKBOOK 2006, supranote 13,at G-12 (on file with author)(showinga similar example).

2 Seel.R.C. § 2502(a) (2009)(applying gift ratesunderl.R.C. § 2001 (c)for gifts madeprior to 31 Decanber 2009). For example, taxon taxablegifts of
$675000 = 155800 + .37 x (6750007 500,000) = $220550.

20 seeid. § 2502(a)(2) (applying gift ratesfor gifts madeafter 31 Decamber 2009). For example, tax on taxable gifts of $1,000,000= 155800 + .35 x
(1,000,0007 500,000) = $330800.

%! Seeid. § 2502(a)R) (applyinggift ratesfor gifts made after 31 December 2009). For example, tax on taxablegifts of $1,162,000= 155,800+ .35 x
(1,1620007 500,000) = $387,500.

282 Sedd. § 2505(a)(settingthe federalgift creditimposedor gift taxesimposedby I.R.C., § 2501).

28 Sedd. § 2505(a)(settingthe federalgift creditimposedfor gift taxesimposedby I.R.C.,§ 2501). For example, the maximum credit for li feime gifts =
$155880 + .35 x (1,0000007 500,000) = $33Q0800.
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Appendix C
Outline for Calculating Federal Estate Tax*®

IRC Section Property Covered

82033 Prgperty Owned at Death
+ 82035 CertainTransfersWithin Three Yearsf Death
+ 82036 Transfersnith Retaned Life Estateor Retaned Cantrol
+ 82037 Transfers Tking Effect atDeath
+ 82038 Revocable Transfers
+ 82039 Annuities and Enployee DeatlBenefits
+ 82040 Praperty Pasig by Rights of Survivorship
+ 82041 General Powers of Appointment
+ 82042 Life InsuranceProceeds (Wher@ecedat Held Inciderts of Ownerslip)
+ 82043 Transferdor Partial @Wnsideration
+ 82044 QTIP Transfersdr which Marital Dediction wasPrevioudy All owed
= Gross Etate (GE)

Typeof Deduction

- 82053 Deduction for Administrative and FuneralExpenses, aswell as Debts

- 82054 Deduction for Cagialty Losses

- 82055 Charitable Deduction

- 82056 Marital Deduction

- 82058 Deduction for StateDeathTaxesPaid (dying betwen 1 JAN 05 - 31 DEC 09)
= Taxable Estate

+ Adjusted TaxableGifts  Taxable Gifts Made After 1976 not Otherwise hcludable in GE
= Tentative Estate Tax Base

X 82001 Estate TaRate $hedule
= Tentative Estate Tax

Typeof Credit

- Gift Taxes Paitn Taxable Gifts Made After 1976

- 82010 Estate Tax Wified Credit

- 82011 Crddit for Stde Death Bxes(deecdents dyng after 31DEC 10)

- 82012 Crddit for pre1977 Gift Taxes onProperty Included in Gross Estate

- 82013 Credit for Taxes on Prior Transfersto Decedent(i.e., prior incluson in a GE)
- 82014 Credit for Foreign DeathTaxes

= Federal Estate Tax

2 SeelESSEDUKEMINIER ET AL., WILLS, TRUSTS, AND ESTATES 869 70 (7th ed. 2005) (showinga similar outline). Seealso HALLMAN & ROSENBLOOM,
supranote 25,at472(showinga more generabutline).
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Appendix D
Federal GST Tax Calculation Examples®®

Task: Ensuethat skip persan grandchild receves $100,000 in 2002.

Conditions: Sewicemember Transferor isn the 9% gift, estak, and GST tax brackets. Neiher the unified credit nar annual

exclusonsareavailable.

Standard: Incur te least fderal tran$er taxedy comparingthe altenatives.

Alternative 1: Inter Vivos Direct Kip to Grandchild (This is the BestAlternative)

Amount Receivedby Grandchild $100,000
+ GSTTax on Gift + 50,000
+ Fedral Gift Taxon Gift + 50,000
+ Fedral Gift Taxon GSTTax Pad + 25000
= Total Funds Needed for Transfer =$225000

Alternative 2: Testimentary Direct Skip Tranef to Grandchild (i.e., A Beque$)

Funds Necessary for Bequest $300,000
- FederalEstate Tax on Funds - 150,000
- GSTTax onBequest - 50,000
= Amount Receivedby Grandchild = $10Q000

Alternatives3 and 4: Transfer to Grandchild from TestanentaryTrust(e.g., Taxable Deribution and Taxable Temination)

Funds for Bequestto Tesamentary Trust $400,000

- FederalEstate Tax on Funds - 200,000
- GST Tax Pad byGrandchild or Trustee - 100,000
= Amount Receivedby Grandchild =$10Q000

28 SeeT.M., ESTATE PLANNING, supranote21, at A-146 (showinga similar example). The year2002waschosenin the example asthe yearof transfer,

becausehe50% gift, estateandGST tax brackés existingatthattime smplify calculatins.
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Appendix E

StateIncomeTax (A Quick Reference Guide)

STATE MILITARY MIL. CITATION
PAY RETIREMENT
EXCLUDED? PAY
EXCLUDED?
Alabama No Yes ALA. CODE § 40-18-3 (LexisNexis2009),
ALA. CODE § 40-18-20 (LexisNexis2009)
Alaska No State litome | No State litome | ALASKA STAT. §43.20.010 (2009)
Tax Tax
Arizona Yes™® Partid®®’ ARIZ. REV. STAT. § 43-1022 (LexisNexis 2008)
Arkansas Partid®®® Partid®®° ARK. CODEANN. § 26-51-306 (2008),
ARK. CODEANN. 26-51-307 (2008)
California Yes”™ No CAL. Rev. & TAX. CoDE § 17140.5 (Deaing 2009)
Colorado No*** Partid®* CoLo. REv. STAT. § 39-22-108 (2008),
CoLo. Rev. STAT. § 39-22-112 (2008),
CoLo. Rev. STAT. § 39-22-104 (2008)
Connectiat Yes® No CONN. GEN. STAT. § 12-701 (2008)
Delavere No Partid®* DEL. CODEANN. tit. 30, § 1121 (2009),
DEeL. CobE ANN. tit. 30, § 1106 (2009)
Florida No State litome | No State litome | FLA. STAT. ANN. § 220.02 (LexisNexi2009)
Tax Tax
Georgia No Partid®> GA. CODEANN. § 48-7-27 (2009)
Hawaii No Yes HAw. Rev. STAT. § 235-2.3 (2009);
HAw. REvV. STAT. § 235-7 (2009)

28 ARIz. REV. STAT. § 43-1022 (Westhw 2010). Exduded from Arizonastate taxis ficompensatiomeceivedfor activeserviceasa membe of thereserves,
thenationalguardor thearmedforcesof theUnitedSt at es . 0

%7 ARIZ. REV. STAT. § 43-1022 (Westhw 2010). Up to $2500in milit ary retirementbenefitsmay be excludedor Arizonastatetax purposes.
28 ARK. CODE ANN. § 26-51-306 (Westlav 2010). Only thefirst $90000f activeduty payis exempt.
28 ARK. CODE ANN. § 26-51-307 (Westlaw2010).Up to $60000f pensonis excluded.

20 CaAL. REV. & TAX. CODE § 17140.5(Deering2009). An individual domiciled in Californiawhenenteringthe military is consideredo bea nonresdent
while stationedutsideof Californiaon PCSorders. SeeSTATE OF CAL IFORNIA FRANCHISE TAX BOARD, FTB PUB. 1032 TAX INFORMATION FOR MILIT ARY
PERSONNEL (2009), availableat http://www.ftb.ca.gov/foms/2009/®_1032.pdf (lastvisitedFeb.12,2010).

29 CoLo. REV. STAT. § 39-22-103(Westlaw2010). An individual domiciled in Coloradowho Is absenfrom the statefor a periodof at leastthreehundred
five daysof thetaxyearandis statianed outsideof the United Statesof Americafor activemilitary duty may file asa nonresident.

22 CoLo. REV. STAT. § 39-22-104 (Westlaw2010). Servicemembersagefifty-five to sixty-four may exclude up to $20,00 of their military retirement
benefits Sevicemembersagesixty-fiveandup may excludeupto $24000.

2% CONN. GEN. STAT. § 12-701 (Westlav 2010. A savicemember domiciled in Connecticutmay qualify asa non-residentfor tax purposesf he meets
eitherof the following requirements: (A) 1. Maintains no pemanent placef abodein CT. 2. Maintainsa pemanent placef abodeelsewhere. 3Spends
no more thanthirty days of thetaxable yearin CT. or (B) 1. Within any periodof 548 consecutivedays, heis not presentn the statefor more than90 days
anddoesnot maintaina permanentplaceof abodean CT [with some excepions].

2% DEL. CODE ANN. tit. 30, § 1106 (Westlaw2010).Senvicemembersunderagesixty may excludeup to $2000 of their pensionThoseagesixty and over
may excludeupto $12,90.

2% GA. CODE ANN. § 48-7-27 (Westlaw2010). For taxable yearsbeginning on or after 1 January 2008, Geagia allows a retirement exclusionof up to
$35,®0 for individualsagesixty-two or over.
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