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On 7 January 2022, Colonel Travis Rogers of 
the U.S. Army Trial Judiciary had the pleasure of 
jumping out of a perfectly good airplane with 
his son, CPT Nicholas Rogers of the 1st Special 
Warfare Training Group. Judge Rogers has been 
able to maintain jump status while serving as a 
circuit judge at Fort Bragg, North Carolina. No word 
on if his robe and gavel were part of his basic load.
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Court is Assembled
LOAC 101 in New Operational Environments

By Colonel Kristy L. Radio, Lieutenant Colonel Michael E. Schauss, Lieutenant Colonel Matthew B. 

(Blake) Williams, & Walter J. (Joey) Sepulvado

Staff Judge Advocates Must Prepare 

for New Operational Environments

The U.S. Army faces advanced operation-
al environments (OEs) in 2030, and legal 
advisors must adapt accordingly in order to 
defend the legitimacy of American combat 
power. Getting ready for these new OEs 
is the special responsibility of staff judge 
advocates (SJAs) who deliver advice to 
force generating commanders and training 

organizations. As in the counterinsurgency 
(COIN) environment of the past, the law 
will remain the foundation of legitimacy 
for U.S. policy and action. However, SJAs 
cannot simply apply the systems developed 
in the past to these emerging OEs. The new 
OEs are complex and raise strategic issues 
of neutrality, standardization, resource 
sharing, care of detainees, and treatment 
of civilians, which brigade level validation 

exercises do not always cover. To reduce 
friction, SJAs should systematically build le-
gal compliance into the operational design. 
SJAs advising commanders at the oper-
ational level of war1 must recognize and 
close gaps in judge advocate (JA) training 
and knowledge by renewing their focus on 
national security law (NSL) and the Law 
of Armed Conflict (LOAC). Those who 
invest in developing NSL expertise today 
will stand ready to advise tomorrow at the 
pace of war and defend the legitimacy of 
American combat power.

The Nature of the Change in OEs

Since the fall of Kabul in August 2021, the 
United States has shifted its focus from 
COIN operations to the threat of long-term 
strategic competition and International 
Armed Conflict (IAC) with Russia and Chi-
na. On 24 February 2022, Russia launched 
an invasion of Ukraine, starkly reminding 
the world modern warfare is anything but 
restrained and policy-inhibited, and that 
LOAC must play a critical role. Russia’s 
actions initially seemed to achieve a level 
of complexity not seen since the opening 
stages of Operation Iraqi Freedom, with 
multiple lines of advance and the employ-
ment of air, sea, and land power. However, 
it became clear that Russia was failing to 
effectively integrate joint and combined 
arms maneuver, sequence logistics, and 
synchronize effects. The enduring conflict 
in Ukraine and the subsequent allegations 
of Russian war crimes2 provide a unique 
and timely insight into the role that LOAC 
will play in our Nation’s ability to fight and 
win future conflicts. However, it is impera-
tive that we remember an IAC in the Pacific 
would be immeasurably more challenging 
on all fronts. Conflict in Ukraine is largely 
land based and fought primarily with 
technology developed in the 20th Century. 

In 2021, prior to the current conflict in Ukraine, 
Armed Forces of Ukraine soldiers assault an 
OPFOR-controlled mock village during training at 
Rapid Trident 2021. Rapid Trident 2021 involved 
approximately 6,200 personnel from 12 nations 
at the International Peacekeeping Security 
Centre near Yavoriv, Ukraine. Rapid Trident is an 
annual, multinational exercise that supports joint 
combined interoperability among the partner 
militaries of Ukraine and the United States, as well 
as Partnership for Peace nations and NATO allies. 
(Credit: SSG David Carnahan)
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Conflict in the Pacific would be multi-do-
main and likely involve below the thresh-
old actions using 21st Century weapons.3 
Accordingly, the Department of Defense 
is expending tremendous effort to increase 
readiness and speed modernization to 
meet—and counter—existing and emerging 
near peer competition below the level of 
armed conflict.

The COIN Legacy

The length and scale of recent U.S. COIN 
operations drove the Army to build intri-
cate rule sets and systems around the use of 
force. Unlike large scale combat operations 
(LSCOs), COIN operations minimize the 
application of deadly force by managing the 
tactical level of war. These COIN sys-
tems rely on pre-deployment training on 
restraint, Collateral Damage Estimations 
(CDEs) focused on the tactical level reviews 
of individual, tactical level engagements by 
JAs and commanders, generous intelligence 
collections relative to target sets, detailed 
battle damage assessments (BDAs), and 
investigations into unintended deaths. In 
LSCO the center of gravity is unlikely to be 
the goodwill of a civilian population and 
more likely to be an enemy force. LOAC, 
under the rule of proportionality, recogniz-
es and permits incidental harm to civilians 
and damage to civilian objects, which may 
be greater than policy during the recent 
COIN centric conflicts has allowed. Mission 
commanders must feel empowered to 
engage in attacks that cause foreseeable 
civilian harm that is not excessive in light of 
the anticipated concrete and direct mili-
tary advantage. They also must be ready to 
make these decisions without the guardrails 
of CDE built upon extensive intelligence 
and freedom of action. There will be more 
pressure on the legal staff to get it right 
because reduced constraints will place the 
commander closer to the legal line.

It’s Hard to Overprepare for LSCO

As military leaders across the operation-
al Army seek to apply lessons learned in 
Ukraine to the Pacific theater, their efforts 
will touch on synchronization, protec-
tion of command and control nodes and 
logistics, offensive cyber, the impact of 
unmanned systems at scale, and managing 
high volume open source intelligence. Fur-

thermore, the rapid destruction of com-
mand posts in Ukraine indicates that COIN 
battle management systems of the last two 
decades may be unmanageable impediments 
to the operational tempo of LSCO.4 This 
has immediate implications for both com-
manders and SJAs.

Like commanders, JAs must assess the 
likely OEs and legal implications. Gaps in 
preparation may reduce compliance with 
the law and undermine strategic legitima-
cy. As The Judge Advocate General noted, 
these new and complex OEs require “…
getting back to basics…5” of the LOAC. 
In addition, legal advisors in multi-do-
main conflicts need technical expertise 
to apply the law to emerging technology 
and familiarity with other international 
law and norms applicable in IAC. Staff 
judge advocates must be ready to manage 
the support of operational headquarters 
through the thoughtful assignment of talent 
to staff planning cells, functional groups, 
and command posts. Commanders at the 
operational level are free to modify staff 
procedures and command post distribution 
as needed to meet mission requirements. 
In such dynamic circumstances, SJAs must 
exercise their professional judgment to 
maximize the effectiveness of their legal 
teams. Managing talent requires staff coor-
dination, accurately assessing the OE’s legal 
complexity, and not only understanding the 
talents but also limitations of your team.

Finally, providing principled counsel 
in a dynamic OE requires knowledge of 
authorities and permissions that extend 
beyond the rules of engagement and enable 
interoperability. Interoperability requires 
thoughtful joint, inter-agency, and multi-
national coordination prior to operations. 
Judge advocates and their teams should 
ask themselves the following: How does 
the staff communicate needs with the joint 
force command and staff? Who are the 
legal points of contact? What authorities 
exist to share equipment, supply, and 
intelligence with other nations? Where 
are these agreements managed? What 
host nation laws impact the use of force? 
What special international law, such as 
regional human rights law, applies to the 
operations? What are the variances in legal 
obligations amongst allies? What policies 
will be implemented to close these gaps?

Identifying and Reducing Friction 

at Every Level of Command.

As an Army Service Component Com-
mand (ASCC) sets a theater for potential 
future LSCOs, its legal advisors must 
engage the staff regarding treaty obliga-
tions in the region. For instance, ASCCs 
normally have special responsibilities for 
managing Acquisition and Cross Servicing 
Agreements (ACSA) and should be pre-
pared to incorporate subordinate units into 
the ACSA execution processes. The ASCC 
Office of the Staff Judge Advocate (OSJA) 
sits in the best position to understand the 
legal aspects of the theater OE. Covering 
gaps for inbound commands, the ASCC 
OSJA can ensure organizational tools like 
the Regionally Aligned Force repository 
contain updated international agreements 
and DoD policies. The ASCC can also 
manage the permission matrices which 
directly impact Army force posture.

A corps may be responsible for acting 
as a multinational land force headquarters. 
Judge advocates may face issues regarding 
prisoners of war, multinational medical 
services, refugees, or munitions, amongst 
others. Following legal judgments in the 
European Court of Human Rights, many 
nations retain a strong political aversion 
to detention.6 A corps staff may have to 
work out not only the difficult logistics of 
mass detention operations but also the legal 
and political issues of allied participation. 
Russia’s failure to properly conduct deten-
tion operations energized Ukrainians and 
solidified resistance to Russia throughout 
the international community. 7

In addition, ceasefire failures and 
safe corridor violations have devastated 
Russian legitimacy and endangered civilian 
lives. While agreements with the stateless 
enemy in a COIN environment are nearly 
impossible, they are foreseeable in an IAC 
where the LOAC encourages, and may even 
require such arrangements.8 However, even 
our most experienced JAs may not have 
examined the authorities to sign ceasefire 
arrangements and establish humanitarian 
corridors. Commanders will turn to their 
legal advisors to resolve these complex is-
sues in preparing for and executing LSCOs.

Finally, a corps staff will also need to 
manage the U.S. distribution and use of 
weapons that allies may have either banned 
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or regulated through treaty obligations. 
Here, the legal nature of the ban and the 
policy of the nation are both critically im-
portant. For instance, the Ottawa Conven-
tion only bans anti-personnel landmines,9 
and the treaty on cluster munitions allows 
additional room for interoperability that 
nations may choose to exercise.10 Learning 
the nuances of each nation’s domestic poli-
cies and attitudes and applying the knowl-
edge to realistic training is key to ensuring 
smooth legal operational planning.

Staff judge advocates at the division 
and corps level bear special responsibili-
ty for addressing the legal aspects of the 
operational environment. The Army closes 
gaps through education, training, and 
planning. In addition to self-study, there 
are numerous courses and formal training 
sessions available to the field. Training 
applies knowledge and identifies deficien-
cies in systems and individuals. Staff judge 
advocates must heighten their investment 
in validation exercises to identify friction 
and gaps. Only after conducting checks on 
learning and on the systems they intend to 
employ will SJAs be able to plan for opera-
tions in the new OEs. With a combination 
of education, training, and planning, OSJAs 
will “be prepared to provide the legal sup-
port required to support Army formations 
executing large-scale combat operations.”11 
Regardless of the OE, coalition operations 
bring a great deal of potential friction to 
operational planning and its legal analysis. 
Successfully navigating these issues through 
legal mission analysis can reduce friction, 
enhance the commander’s effectiveness, and 
maintain U.S. legitimacy.

The Law Remains the 

Foundation of Legitimacy

The LOAC will be more prominent in 
future OEs, not less. Respect for the law is 
the foundation of U.S. operational legiti-
macy. An SJA must be prepared to apply 
the law in a complex, fast-paced OE outside 
of COIN. Furthermore, they must prepare 
their officers to do the same. The intri-
cate system of legal compliance developed 
during the era of COIN was designed to 
serve a mix of legal, policy, public affairs, 
and operational aims to fit that envi-
ronment. The ready legal advisor must 
understand the difference. In renovations, 

a contractor who cannot identify a load 
bearing wall will inevitably create disaster 
trying to please their customer. Likewise, 
JAs who fail to understand the complexities 
of international law can adversely impact 
the legitimacy and effectiveness of strategic 
operations. Legal success at the operational 
level of war requires more than professional 
military education. Judge advocates should 
seek out LSCO training environments for 
their officers and pay special attention to 
qualifications during assignments. Using 
the quill to save lives is fundamental to the 
mission of the JAG Corps, and a lack of 
readiness can cost lives and risk operational 
legitimacy. TAL

COL Radio is the chief of the National Security 

Law Division in the Office of the Judge 

Advocate General.

LTC Schauss is the deputy chief of the National 

Security Law Division in the Office of the Judge 

Advocate General.

LTC Williams is the chief of International Law 

in the National Security Law Division in the 

Office of the Judge Advocate General.

MAJ Sepulvado is an attorney in the National 

Security Law Division in the Office of the Judge 

Advocate General.
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News & Notes
Photo 1

The Office of the Legal Counsel to the 
Chairman of the Joint Chiefs of Staff 
recently hosted the 2022 Combatant 
Command SJA Conference at the Penta-
gon, bringing together the 11 Combatant 
Command SJAs and legal representatives 
from the Department of Defense Office of 
General Counsel and the National Security 
Staff to discuss a variety of current and 
future national security issues affecting the 
Department and the United States Govern-
ment. The Army JAGC is well-represented 
in these premier war-fighting commands!

Photo 2

Members of the 174th Legal Operations 
Detachment converged for a MUTA 8 
battle assembly April 7-10 at Headquarters, 
Miami. Day one consisted of a site visit 
to the Miami Coast Guard base organized 
by newly promoted CPT Robert Klock, a 
former Coastguardsman himself. Soldiers 
from all teams: Puerto Rico, Orlando, Saint 
Petersburg and Miami converged and had 
the unique opportunity to learn about these 
vessels from the experts themselves and 
gain a newfound respect for what the Coast 
Guard does every day. The tour culminat-
ed with lunch at the dining facility and a 
meet and greet with the newly promoted 
Commander.

Photo 3

The V Corps OSJA (currently deployed 
to Germany) and members of the Ans-

bach Law Center visit the regional court 
(Landesgericht) in Ansbach on 8 April 2022 
as part of their LPD program.  Es wird 
gemacht!  Victory!

Photo 4

Combined Joint Task Force - OPERATION 
INHERENT RESOLVE Union III Legal 
Team take a break and visit the swords in 
downtown Baghdad with the CENTCOM 
Historian (FWD) COL Leduc. From left to 
right, LT Gabriel Soto (USN), CPT Juan 
Mejia, COL Patrick Leduc, SGT David 
Lange, Squadron Leader Conor Donohue 
(New Zealand Air Force), and MAJ Marina 
Sacristan (Spanish Army). 

Photo 5

Staff Sergeant Jake Rotluff (second from 
left) received the 2022 Sergeant Eric L. 
Coggins Award of Excellence. Janice 
Waugh (center), Sergeant Coggins’ 
mother, presented Staff Sergeant Rotluff 
an Army Commendation Medal. The 
Judge Advocate General, Lieutenant 
General Stuart W. Risch (first on right), 
and the Regimental Command Sergeant 
Major, Michael J. Bostic (first on left), 
presided over the award ceremony. Staff 
Sergeant Rotluff was joined at the award 
ceremony by his wife, Ashley (second 
from right).

1

2

3

4

5
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Book 
Review
The Law of Armed 
Conflict
International Humanitarian 

Law in War (Third Edition)

Reviewed by Dr. Jan Ganschow

One requirement of being a German 

military Rechtsberater (legal advisor, 
LEGAD) or a judge advocate (JA) with the 
U.S. Army Judge Advocate General’s Corps 
remains constant: in order to effectively and 
efficiently advise battlefield commanders 
on how to achieve lawful mission accom-
plishment, a military legal professional 

must have the right skills, knowledge, and 
experience. This simple truth is valid for 
every level of command. When it comes to 
the most challenging fields of legal exper-
tise, i.e., operational law with the law of 
armed conflict (LOAC) as its supreme dis-
cipline, the stakes are particularly high. But 
there is a silver bullet that, over a decade of 
personal experience, has steadily enabled 
the LEGAD or JA to get a jump-start: Gary 
D. Solis’s book The Law of Armed Conflict: 

International Humanitarian Law in War.1

The title holds true but is too modest. 
The work is not only a primer on LOAC but 
also an outline of operational law frame-
work rendering it the one book that I would 
put into my rucksack (besides a copy of the 
Operational Law Handbook

2 with its LOAC 

Documentary Supplement
3) to prevail on the 

legal battlefield. Of course, the LEGAD or 
JA also needs to know the law, national 
regulations, commander’s directives, and the 
doctrinal/political framework, etc. But with-
out an explanatory framework and a reliable 
source for quick cross-checks, these sources 
stand apart from each other, sometimes even 
seemingly detached from the case at hand.

Here, The Law of Armed Conflict can be 
seen as a toolbox (e.g., the Rules of Engage-
ment (ROE) are explained in their own 
chapter, like formulating mission-specific 
ROE etc.) to support required skills devel-
opment with its didactical-methodological 
approach. Solis provides unbiased and thor-
oughly referenced, in-depth knowledge of 
de lege lata, the law that is,4 as well as de lege 

ferenda, the law that is to come,5 which, in 
the time between the first and third edition, 
have often proven prophetic. More than 
once, Solis’s own experience as a combat 
veteran and JA assisted me in my practice.

Since a legal practitioner is always short 
on time, I was happy to find Solis’s elabo-
rations addressing the time constraints and 
needs of the military LEGAD or JA. The 
book is well-indexed, divided into topi-
cal chapters with subchapters, rendering 
it user-friendly for the concrete knowl-
edge-seeker and time-pressured producers of 
legally-charged texts. Every chapter includes 

a summary of the most important facts and 
findings. Quite a few times, despite my years 
of experience the field, I consulted it for a 
quick reference on a specific topic, only to 
discover that the LOAC issue at hand was 
much more complex than I anticipated. Solis 
competently guides the reader through the 
maze that LOAC sometimes can be, with 
all its politically-, ethically-, and cultural-
ly-charged sub-layers, and does so in a man-
ner that is interesting and engaging. I was 
often surprised by what I got as “knowledge 
bycatch” when I consulted The Law of Armed 

Conflict (ever heard of the “Rendulic rule”6 or 
the “Commander’s Seven Routes to Trial”7?).

Because of Solis’s credibility as a Viet-
nam War veteran, a former lawyer with the 
U.S. Marine Corps, and an acknowledged 
academic, and the selectively-compiled cas-
es and materials, The Law of Armed Conflict 
also makes for a fascinating read. Solis em-
powers his readers by offering not only an 
understanding of the content of LOAC but 
also of its structure, the historical and po-
litical background. He delineates the most 
important tools for the operational lawyer 
and thereby allows the reader to put these 
ideas straight into practice. Accompanying 
me from one mission area to another since 
the first edition, The Law of Armed Conflict 
proved its value many times—and continues 
to do so with this third edition.8 

Personally, I very much enjoy So-
lis’s explanations on the historical and 
political backgrounds of relevant LOAC 
structures and norms.9 Solis’s elaborations 
are captivating to read and show what a 
monumental achievement it has been to 
develop this body of law through the ages 
in bloody fits and starts. They also help to 
put today’s LOAC into a societal context. 
Only with these backgrounds can one fully 
comprehend the stage of development and 
interconnectedness of the different legal 
instruments and norms of this legal field, 
enabling sound, holistic legal advice.

Solis leads the readers through LOAC’s 
rich complexity, which, as he shows, partly 
stems from its history,10 how it was created 
and applied through the ages, its purposes, 
and effects. And while we tend to think that 
the operational surrounding of the military 
LEGAD or JA becomes extraordinarily 
complex given the doctrinal shift from 
counterinsurgency to artificial intelligence-, 

Dr. Jan Ganschow utilized Mr. Gary Solis’s The Law of 
Armed Conflict (Third Edition) during Allied Spirit XIII, a 
Large-Scale Operations Exercise with 6,300 troops 
in Hohenfels, Germany. (Photo courtesy of author)
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drones-, and cyber-driven Joint All-Domain 
Warfare, the historical explanations in The 

Law of Armed Conflict give the reader the 
sense that militaries in earlier decades prob-
ably felt likewise. And still, at least to my 
knowledge, the legal services of most of the 
NATO members’ militaries did not imple-
ment highly specialized career tracks within 
their personnel development system but 
kept to the generalist LEGAD or JA reward-
ing a wide range of different assignments.

So even while The Law of Armed 

Conflict necessarily contains a vast amount 
of legal-technical facts in order to illustrate 
LOAC exactly, it never becomes a dry 
read. The reader is invited on a worldwide 
LOAC journey that begins at the first 
international war crime prosecution.11 
This occurred in 1474 via the beginning 
of the codification of modern LOAC by 
my personal hero, Francis Lieber,12 who 
fought in the Napoleonic Wars before he 
migrated to the United States from his 
native Germany. From there, it continues 
over the mind-boggling legal aspects of the 
internet as battlefield13 to hybrid warfare,14 
lethal autonomous weapon systems,15 and 
artificial intelligence.16

Solis also gives room to the human 
dimension and makes a certain personal 
involvement by the reader possible. Solis 
catches more than the reader’s professional 
attention when he frequently cites fasci-
nating primary sources (like a “Top Secret” 
CIA memo17 or a rare infantryman’s poem18 
about LOAC) and accounts of LOAC appli-
cation in combat, giving his subject matter a 
human voice. In nearly forty sidebars, Solis 
makes topical excursions that let the readers 
experience real life instances and gripping 
anecdotal reports to exemplify and illustrate 
the respective chapters. Maybe this, I think, 
is key to the book’s success and makes it so 
much more than a student’s textbook. 

In a combat zone, mere juridical advice 
might not always be enough. Solis knows 
this from personal experience both as a 
platoon leader and company commander 
tasked with fighting and winning battles 
and as a JA tasked with enabling lawful 
mission achievement and upholding the 
law. The Law of Armed Conflict reflects this. 
Be it counterterrorism operations or Joint 
All-Domain Warfare with Large Scale 
Combat Operations, the use of military 

force is legally multilayered and complex. 
New technologies and artificial intelligence 
bring along new tactics, techniques, and 
procedures that add to the complexity of the 
battlefield. Solis finds that, since publica-
tion of the second edition in 2016,19 armed 
conflicts have changed substantially; combat 
operations are more technically oriented, 
more “wired,” more lethal.20

I rank this book high among my 
most-consulted public sources21 for my 
work in the field of LOAC because its au-
thor, having proven many times to possess 
the right skills, knowledge, and experience 
as a military officer and a JA himself, acts 
like an enabler to the LEGAD or JA. This 
book served as a metaphorical parachute 
when I needed backup. This was especially 
true while I was deployed to an area of ac-
tive hostilities and tasked to deliver advice 
on LOAC in an austere work environment.

The Law of Armed Conflict does not 
include the specifics of the law of war at sea 
or law of aerial warfare. However, it helped 
me understand the full dimension of the law 
not only of land warfare but of warfare gen-
erally since the basic norms and structures 
usually apply in each operational domain. 
Two controversial and politically-sensitive 
operational law topics stand out to me: secu-
rity detention22 and targeting.23 Here, and on 
some other topic areas, Solis also outlines 
the U.S. and other legal-political views, 
always explaining where to locate this in the 
legal framework. In preparation for various 
legal presentations on these topics, I turned 
to The Law of Armed Conflict for guidance 
and often found not only what I needed 
but also material to prepare for follow-on 
discussions, particularly with members of 
non-governmental organizations.

I remember a large LEGAD conference 
on LOAC that I had to convene in a mission 
area on very short notice. The conference 
was a success because my fellow inter-
national LEGADs agreed to use selected 
contents of my tattered copy of The Law of 

Armed Conflict as our agenda. Every session 
was built upon the content of one of the 
selected chapters, so every session was help-
ful to the audience. On another occasion, 
I was tasked to give an ad hoc briefing to a 
multinational staff (equivalent to a divi-
sion) in theater about the concept of direct 
participation in hostilities and its specific 

impact on the conduct of certain opera-
tions. Without much time to prepare and 
no possibility to reach back to colleagues 
at higher command, I was relieved to find 
the topic in my copy of The Law of Armed 

Conflict. This was certainly better than 
having to rely solely on my own critical 
understanding of the known Interpretative 
Guidance on the Notion of Direct Partici-
pation in Hostilities from the International 
Committee of the Red Cross.24 Given this 
personal experience, I think it is no wonder 
that the 40th Judge Advocate General of the 
United States Army, Lieutenant General 
Charles N. Pede, recommends Solis’s book 
in his foreword to the third edition not only 
to students but to uniformed JAs as well.

When given short notice to deliver a 
product that explains the legal aspects of an 
actual situation in a mission area, I noticed 
the impulse in my colleagues and myself to 
consult legal blogs online to get a first idea of 
the problem. That is dangerous. I frequently 
found dubious legal opinions that claimed 
to accurately reflect the law but, in truth, 
followed an ideological agenda. I, there-
fore, agree with Michael Schmitt and Sean 
Watts when they deplore the fact that many 
scholars lack the appropriate education or 
experiential background but, nevertheless, 
claim LOAC expert status, misstating basic 
principles and rules with distressing frequen-
cy.25 Not so with Solis. Turn to his book first 
and then begin exploring and cross-checking 
when operational law and/or LOAC plays a 
role. You will probably find every relevant 
aspect covered, at least in a way that allows 
for further explorations. Solis takes care to 
produce reliable legal findings and to clearly 
mark areas of controversy. 

The reader can tell Solis’s work has 
stood the test in his discussions and debates 
on LOAC with Soldiers and Marines 
fresh from combat in Iraq, Afghanistan, 
and Africa and that these discussion have 
honed the viewpoints in the book. This 
feeling of following a candid author and 
the already-mentioned fine writing style 
made Solis’s book a quick reference for 
legal products and an excellent guide in 
further developing my professional capacity 
in LOAC and my understanding of the 
U.S. perspective. That understanding is 
something a German or European LEGAD 
should strive to develop unless they want 
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to run into the serious legal interoperability 
trouble that comes with not fully under-
standing where NATO’s most-powerful 
member state is heading.

Even while the text is heavily weighted 
towards the U.S. perspective, it is, as Solis 
explains, more than a statement of American 
positions since it incorporates lessons from 
British, Dutch, Israeli, and other combatant 
forces while also addressing positions of 
non-governmental organizations. Solis also 
includes legal opinions from Germany and 
other jurisdictions. This reflects the current 
Western military reality of ever more multi-
national coalitions and should be helpful to 
also legally synchronize the common efforts.

For my part, I found it very enlight-
ening to also learn about the U.S. practice 
when it comes to military justice26 in con-
nection with LOAC. However, to put Solis’s 
elaborations on U.S. legal practice, policy,27 
and doctrine into perspective, I recommend 
that any non-U.S. reader keep in mind the 
positions of their respective country and 
the legal positions of the European Court 
for Human Rights, should their country be 
a state party to the European Convention 
on Human Rights.28

My motivation to write this rather per-
sonal review about Solis’s The Law of Armed 

Conflict stems from a certain sentiment of 
gratefulness to an author who helped me 
with his work and thereby indirectly shaped 
the legal domain in military exercises, 
combat zones, and areas of active hostilities. 
Turning to Solis’s book always added value 
to my operational legal products and played 
no small part in finding the right solutions 
for legal challenges in theater. 

Solis’s book has never disappointed me. 
To me, who, as a military LEGAD or desk 
officer, had to deliver timely work results 
on the tactical, operational, and strategic 
level, it is nothing short of a masterpiece. I 
am not aware of a similar work in the Unit-
ed States or in Europe. I hope that it will 
help other operational lawyers fulfill their 
tasks as it helped me. TAL

Dr. Ganschow is the action officer for 

multinational operations and interoperability 

with the Center for Law and Military 

Operations at the Judge Advocate General’s Legal 

Center and School in Charlottesville, Virginia.
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Azimuth Check
Embrace the Crucible Exercise
An Intentional Approach to Training Opportunities

By Colonel Andrew M. McKee & Lieutenant Colonel Jason M. Elbert

The ongoing conflict in Ukraine 

keenly illustrates the likelihood that 
future warfare will challenge the usefulness 
of our counterinsurgency experience in 
Afghanistan and Iraq. National security law 
practitioners should practice for future war-
fare in anticipation of a need for mobility 
in sustained operations, force reconstitu-
tion, and the ability to operate in degraded 
environments.1 Technological advances in 
artificial intelligence, information domi-
nance, and the use of drones will test our 
assumptions, create friction, and impede 
our ability to maneuver.2 These elements of 

the battlefield will also serve as command 
decision tools and force multipliers. 

The fifth Major General John Fugh 
Symposium, hosted by Lieutenant General 
Stuart Risch, The Judge Advocate General, 
highlighted the importance of the laws of 
armed conflict (LOAC) fundamentals to an 
audience of prominent academics, Army 
and Department of Defense senior lead-
ers, and senior judge advocates (JAs) from 
partner nations.3 Despite the symposium’s 
future focused exploration of “Multi-Do-
main Operations and the Rule of Law in 
an Era of Evolving Warfare,” the value 

of LOAC principles served as a common 
thread throughout the events three aca-
demic panels.4 There was overwhelming 
agreement amongst the participants that 
the current LOAC is sufficient to govern 
future conflict.5 Similarly, the panel experts 
often referenced the importance of factual 
analysis and circumstances in LOAC appli-
cation.6 The message resonated—JAs must 
be confident in LOAC fundamentals, train 
on them, and practice their application.    

Arguably, we must take our practice 
further to ensure all special staff come away 
from interactions with JAs with a shared un-
derstanding of LOAC. It is the only method 
of providing “multi-functional legal support 
simultaneously at multiple command posts 
while anticipating minimal access to digital 
communication and information” at the 
speed of relevance.7 In combat, the pace of 
battle will move too quickly for on-the-spot 
legal advice. Success will require LOAC 
considerations during planning, a deep 
understanding of the commander’s targeting 
philosophy, and iterative war game dis-
cussions that involve legal considerations. 
Adequate preparation for large scale combat 
operations (LSCO) requires the JAG Corps’s 
commitment to LOAC fundamentals and 
large-scale exercises. This commitment 
should include educational training and 
assignment opportunities within the JAG 
Corps’s National Security Law Expertise 
Objective,8 inclusion of LOAC fundamentals 
and national security law topics within local 
leadership development programs, and staff 
presence throughout the unit’s road to war 
planning and preparatory command post ex-
ercises. This model allows JAs to strengthen 
and practice LOAC principles, expand into 
specialized areas, and adequately integrate 
into the staffing process.9 On a tactical level, 
it prioritizes JA warfighting preparation and 
encourages the development, testing, and 
refinement of analog products.10

Accordingly, the JAG Corps’s priori-
ties and training plans must prepare judge 

CPT Alexa Andaya (left, leaning on table), National 
Security Law Judge Advocate for the 173d Infantry 
Brigade Combat Team (Airborne), discusses the 
principle of proportionality with brigade commander, 
COL Michael Kloepper (right, seated at table), 
during Saber Junction 22, a multinational exercise 
held at the Joint Multinational Readiness Center in 
Hohenfels, Germany. (Credit: MAJ Michael Myers)
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advocates with a thorough foundation-
al understanding of LOAC. To achieve 
this, leaders within the JAG Corps must 
approach training requirements such as 
Combat Training Center (CTC) rotations 
and Warfighter Exercises (WfX) with 
intentionality, devoting serious thought and 
their own time into ensuring every member 
of the team gets the most they can out of 
these opportunities. 

The Opportunities

The Army designed the Combat Training 
Centers (CTCs) to test, train, and build 
combat-ready leaders, Soldiers, and forma-
tions by immersing units in a highly realistic, 
decisive, action crucible experience.11 The 
CTCs  replicate combat by “stressing every 
warfighting function with operations against 
tough, freethinking, realistic, hybrid threats 
under the most difficult conditions possi-
ble.”12 The Warfighter Exercise (WfX) is a 
distributed, simulation supported, multi-ech-
elon, tactical command post exercise fought 
competitively against a live-thinking region-
al adversary.13 The WfX scenario environ-
ment is complex in order to prepare Corps 
and Division Headquarters for future Deci-
sive Action missions.14 Directed by the Chief 
of Staff of the Army and scheduled by the 
Commander, U.S. Army Forces Command 
(FORSCOM), a WfX is major multi-echelon 
training event focused on developing Corps 
and Division level staffs for future large-scale 
combat operations.15 

Combat deployments are diminishing, 
and candid reflection persuades national 
security law practitioners that counterin-
surgency experience can hinder analysis 
during LSCO.  Because of this, the exercise 
learning environment is essential to build-
ing expertise within the JAG Corps national 
security law core legal competency.16 

Preparation

JAG Corps doctrine requires readiness to 
provide legal support “in austere conditions, 
to rapidly maneuvering and mobile unit 
headquarters, in a contested digital envi-
ronment.”17 In order to provide principled 
counsel in support of a “ready, globally 
responsive, and regionally engaged Army,” 
JAs must have LOAC fluency and challenge 
their understanding in realistic environ-
ments.18 The stress and friction found 
during exercises test knowledge, presence, 
and leadership. If JAG Corps leadership em-
phasizes well-thought training objectives, 
participation in command post exercises, 
and post rotation learning, there is no bet-
ter preparation environment.  

Judge Advocates Legal Services (JALS) 
personnel will not get the most out of these 
exercises unless their leadership is deliber-
ate about maximizing the learning potential 
of the events. During these exercises, unit 
commanders and staff will practice Mis-
sion Command, the Army’s approach to 
command and control.19 Training audiences 
will also hone the operations process, the 

Army’s framework for putting command 
and control into action.20 The operations 
process consists of four activities performed 
iteratively: planning, preparing, executing, 
and continuously assessing.21 This process 
facilitates the organization, integration, and 
synchronization of complex activities in 
combat.22 As JAs, our own preparation and 
planning efforts should mirror this process.

Staff Judge Advocate (SJA) preparation 
for these events should start well in ad-
vance of execution. To guide planning and 
preparation activities, SJAs should develop 
questions they will use to assess their team 
and their efforts. Table 1 is an example of 
some questions an SJA might ask as exercise 
planning and preparation begin. 

In the months leading up to a WfX or 
CTC rotation, units will engage in several 
planning events punctuated by a series of 
increasingly complex preparatory, small-
er-scale exercises.23 These events provide 
built-in gates to assess progress towards 
readiness for the exercise and the SJA’s 
desired end state and to modify the plan as 
necessary. As the large-scale exercise nears 
and the JALS personnel assigned to the 
exercise gain experience, preparation should 
become more granular. Table 2 is an exam-
ple of what questions an SJA might ask and 
what tasks exercise personnel might take up 
after the initial preparatory exercise. 

Presence during these preparatory 
events is critical and must be a point that 
leadership emphasizes. The presence of 
JALS personnel provides space to build 
trust, integrate, and hone staff LOAC un-
derstanding. It also helps the JA to improve 
competencies outside of legal advice that 
are critical to the practice in an austere 
environment. Presence may build fitness; 
develop systems understanding; help JAs 
appreciate the primary, alternate, contin-
gency, emergency (PACE) communications 
precedence; guarantee a seat within the 
operations center; or open opportunities 
to learn about combat capabilities. More-
over, encouraging legal participation in all 
phases of exercise preparation creates space 
to test systems and analog redundancy.24 It 
also cultivates a trust with the command 
that will enable LOAC specific discussion, 
flesh out targeting philosophies, and create 
informal training opportunities. For exam-
ple, adequate presence in the run-up to an 

Table 1:  SJA Initial Assessment Questions

1. How will I organize to support the fight?

2. Who will serve as NSL Chief (likely a Division SJA consideration only)?

3. How many attorneys do I want to commit to the exercise? Rank? Experience?

4. How many paralegals do I want to commit to the exercise? Rank? Experience?

5. How will I facilitate teamwork?

6. What training can I take advantage of for my team?

7. What is the end state for the OSJA at exercise completion?

8. How do I define that end state (i.e., training objectives)?

9. How will I measure success?

10. What products do I think we need to fight? Options include annexes, briefing slides, authorities 
matrix, battle drills, running estimate, seven-minute drills for meetings, and a reporting matrix.

11. How will I prioritize training objectives and related tasks?
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exercise may allow a JA the access necessary 
to run a hypothetical driven targeting dis-
cussion with the command and members of 
the staff with fires decision authority.

Conclusion

The JAG Corps mission remains constant, 
to “provide principled counsel and pre-
mier legal services, as committed members 
and caring leaders in the legal and Army 
professions, in support of a ready, globally 
responsive, and regionally engaged Army.”25 
Readiness for high-intensity conflict and 
near-peer adversaries remains critical to 
future success.”26 This no-fail strategic re-
quirement necessitates the study of LOAC, 
the assessment of varying LOAC applica-
tions during planning, and the practical ap-
plication of LOAC in challenging environ-
ments like the CTCs and WfXs. TAL

COL Mckee is the senior legal observer coach 

trainer at the Mission Command Training 

Program at Fort Leavenworth, Kansas.

LTC Elbert is the director of the Center for 

Law and Military Operations at The Judge 

Advocate General’s Legal Center and School in 

Charlottesville, Virginia.
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Table 2: Post Exercise 1 Assessment and Preparation Tasks

SJA Assessment Questions NSL Team Preparation Tasks

1. What are the relative strengths and weaknesses of the core NSL team? 1. Review organization’s Tactical Standing Operating Procedure (TACSOP) and 
the NSL shared drive for predecessor work product;

2. What training/knowledge gaps does the NSL team have? 2. Review CLAMO and CALL websites for current trends;

3. How does the unit conduct exercise planning? Does the OSJA have sufficient 
presence? Does the SJA need to open any doors? 

3. Initiate communication with higher/lower echelon NSL team to seek/give 
guidance and begin relationship building;

4. How useful are the products and processes we created for me as the SJA? 
Identify any additional products? 

4. Integrate with key staff sections including G5 and Fires (i.e., “go make 
friends.”);

5. How realistic is the initial manning plan given the unit’s battle rhythm, seats 
available, workstations available and personnel available? 

5. Prioritize work;

6. Develop roles and responsibilities for specific tasks based on prioritized 
work;

7. Develop a training plan for regular, deliberate training on legal doctrine, 
operational doctrine, and capabilities (to include training on mission 
command systems and the Operational Law Kit – Expeditionary (OLK-E) 
and budget time for NSL team members to attend NSL courses, particularly 
in developing areas of expertise such as Cyber Law;

8. Seek resources and build relationships with those personnel who control 
critical resources (e.g., workstations and life support).
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Lore of the Corps
The First Female to Wear Eagles in Our 
Corps: Elizabeth Smith Jr.

By Fred L. Borch III

Since the Army was gender-segregat-

ed in the 1940s, 1950s, and 1960s, the 

opportunities for women to soldier 

were limited because of their decidedly 

second-class status. Additionally, not only 
were most women in a separate organiza-
tion—the Women’s Army Corps (WAC)—
but also Congress prohibited women from 
serving in combat units, commanding men, 
and being promoted to general officer.1 
Additionally, until the 1970s, commanders 
had the authority to involuntarily dis-

charge female Soldiers due to pregnancy, 
childbirth, or becoming parents through 
adoption.2 Despite these restrictions, there 
were 9,000 women in the WAC by 1960 
and 12,500 by 1970.3 However, since there 
were a total of 1.32 million Soldiers in the 
Army in 1970, this meant that less than 1 
percent of the Army was female.4 Despite 
these low numbers, there were a handful 
of female lawyers in The Judge Advocate 
General’s (JAG) Corps, including Elizabeth 
R. Smith Jr. This is her story.

“Liz” Smith was the first female attor-
ney to attain the rank of colonel.5 She also 
was the first female judge advocate (JA) to 
graduate first in the Judge Advocate Basic 
Course. Colonel Smith also holds the record 
in the Corps for having been a command 
judge advocate (CJA) to a commanding 
general for twelve consecutive years.

Born in Ravenna, Kentucky, on De-
cember 27, 1926, she was the only child of 
R.W. and Elizabeth Ratliff Smith. Colonel 
Smith really was a “Junior” because she was 
named after her mother.6 

Smith grew up in Irvine, Kentucky, 
and entered the University of Kentucky in 
1944 in a six-year, combined Bachelor of 
Arts and Bachelor of Laws degree pro-
gram. After graduating in 1950, motivated 
by patriotism during the Korean War, 
adventure, and a desire to get away from 
the small Kentucky town in which she 
had grown up, Smith applied to join the 
WAC. She was accepted, commissioned 
as a second lieutenant, and completed the 
WAC basic course at Fort Lee, Virginia.7 
Although she was a lawyer, Smith did not 
request to be assigned to an Army legal 
office, much less ask to do legal work. As 
she put it:

Now I had no promises of being a 
lawyer in the Army, but it just did not 
make sense to me that the Army, be-
ing a somewhat sensible organization, 
would not at some point use my tal-
ents, my ability, my training, my edu-
cation. So, I figured I would just take 
the chance in coming in and doing 
whatever I had to do and eventually 
working my way into the law.8 

Smith served first at Fort Eustis, Vir-
ginia, before volunteering to serve over-
seas and being reassigned to Heidelberg, 
Germany, in March 1954. The plan was for 
now First Lieutenant (1LT) Smith to work 
as a supply officer in a quartermaster unit 
in U.S. Army, Europe, but when the senior 
WAC officer in Europe learned that Smith 
was an attorney, this officer decided that 

Major Elizabeth Smith (1st row, 4th from left) 
in the 13th Career Class at The Judge Advocate 
General’s School, U.S. Army, 1964–1965. (Photo 
courtesy of author)
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it was not appropriate for Smith to be a 
supply officer. 

The Northern Area Command, located 
in Frankfurt, Germany, was “desperate for 
a lawyer” and so, instead of serving as a 
supply officer, Liz Smith was assigned to 
the Northern Area Command legal office.9 
She spent three years in Germany. While 
Smith worked chiefly as a legal assistance 
officer, she did have the opportunity to do 
administrative law, and she served as a trial 
and defense counsel at special courts-martial. 
One of her JA colleagues was 1LT John J. 
O’Connor, the spouse of the future Su-
preme Court Associate Justice Sandra Day 
O’Connor.10 But while Smith was serving as 
a lawyer in the staff judge advocate’s (SJA’s) 
office, she was not formally assigned or even 
detailed to the JAG Corps; Smith remained a 
full-fledged member of the Army WAC.11

It was a very different Army for women 
in the mid-1950s. As Smith remembers, “at 
that time, we had two full colonel women in 
the [entire] Army” and “about 13 lieutenant 
colonel women. Frankly, lieutenant colonels 
were like gods. When you talk about a full 
colonel, that’s even beyond god.”12

In 1957, 1LT Smith applied to attend 
the 25th Special Class (the forerunner of to-
day’s Judge Advocate Basic Course). She was 
accepted and completed the course, gradu-
ating first in in her class.13 A letter to Smith 
from Major General George Hickman, Jr., 
then-serving as The Judge Advocate Gen-
eral, congratulated 1LT Smith for finishing 
number one in the Special Class. Hickman 
also wrote that this “award has added signif-
icance when it is realized that you [Smith] 
were competing with 54 other officer law-
yers who graduated from better law schools.”14 
One has to wonder what Liz Smith thought 
of this backhanded compliment.

First Lieutenant Smith then was 
assigned to Fort McClellan, Alabama, 
where she was an instructor in the General 
Military Subjects Division, WAC Training 
Battalion. She taught military justice to the 
WAC basic trainees. Smith tried “to use 
physical demonstrations of [criminal] of-
fenses and do it in sort of a dramatic fashion 
so that it wasn’t so boring.”15 When talking 
about attempted arson, for example, she 
would hold up a box of matches and then 
strike matches in front of the trainees to get 
their attention.16

Promoted to captain in 1958, Smith 
then served a one-year tour as the com-
manding officer of Company B, WAC 
Training Battalion, “an opportunity she 
thoroughly enjoyed.”17 

I loved it. I think, other than being 
a JAG officer in the Army, being a 
Commander is the next best job be-
cause you are responsible for every-
thing. You are responsible for all your 
troops, all your cadre, your training, 
your sergeant and your second and 
your first lieutenants, as well being re-
sponsible for the training of the WAC 
basic trainees. It was a daunting, 
frightening job because, of course, I 
had never been a commander.18

Captain (CPT) Smith next served at 
Fort Leavenworth, Kansas, where she was 
the only female JA in the SJA’s office. She 
still had her WAC status but was now 
temporarily detailed to the JAG Corps for a 
period of three years.19

In 1961, at the urging of Major Gen-
eral Charles L. “Ted” Decker, the Army 
formally allowed qualified WAC officers 
to be permanently detailed to the JAG 
Corps. Smith applied for the new status, 
which was approved. This permanent sta-
tus with the Corps meant that, while she 
remained in the WAC, CPT Smith’s career 
was now managed by the JAG Corps rath-
er than by the WAC Career Management 
Branch. It also meant that CPT Smith was 
authorized to wear JAG Corps brass on 
her uniform collar.20 

Captain Smith’s next assignment was 
to The Judge Advocate General’s School, 
U.S. Army (TJAGSA), where she worked 
as the Deputy Director of the Academic 
Department. The only female lawyer on the 
staff, Smith “managed the school’s academ-
ic schedule, guest speakers, coordinated 
support to the academic departments, and 
otherwise assisted in the administration of 
the academic program.”21 It was not easy to 
be the lone woman at TJAGSA, especially 
as not every male soldier was convinced 
that women should be in Army uniforms. 
Despite this, during her time there, she 
promoted to the field grade ranks. Certain-
ly, Major (MAJ) Smith’s supervisors were 
aware that some Soldiers held those views, 

as reflected in this senior rater comment 
from Colonel John F. T. Murray, the 
TJAGSA Commandant: “For anyone with a 
built-in prejudice against women lawyers, I 
suggest a tour with [MAJ] Smith. She will 
overcome the prejudice and demonstrate 
why she is an outstanding officer.”22

After her promotion, Smith completed 
the 13th Career Course (today’s Graduate 
Course) in 1965, finishing in the top third 
of the class. She was the only female in her 
class of twenty-five to thirty JAs. After 
graduating, Major Smith joined the Military 
Affairs Division, Administrative Law Divi-
sion, Office of The Judge Advocate General. 
In her opinion, “it was one of the best 
assignments you could have.”23 As she put it 
in her oral history:

It was far better than the Military 
Law Division, International Law, or 
anything else because a commander’s 
“meat and potatoes” is running his 
post, camp, or station, and he is go-
ing to be in the area of administrative 
law far more than the courts-martial. 
Anybody can do courts-martial. I 
think it takes real talent to do Admin-
istrative Law.24

In December 1966, then-Lieutenant 
Colonel (LTC) Smith left the Pentagon 
for an assignment as the first legal advisor 
for the U.S. Army Recruiting Command 
(USAREC), then-located in Hampton, Vir-
ginia. Her job as the command’s first CJA 
was challenging as the Vietnam War was 
in full swing. The increasing unpopularity 
of the draft meant that Smith and her staff 
wrestled with a variety of issues, including 
sometimes-violent anti-war demonstrations 
at Armed Forces Examining and Entrance 
Stations (AFEES) and handling responses 
to private habeas corpus actions used to 
impede the induction of men who had been 
drafted. Lieutenant Colonel Smith “had a 
booming telephonic legal business, all day 
long, all over the country,”25 as she and her 
staff were providing advice and counsel to 
forty-seven recruiting main stations and 
seventy-three AFEES stations—almost all of 
which were not on military installations.26 

When USAREC moved from Virginia 
to Fort Sheridan, Illinois, LTC Smith went 
with it. On 10 July 1972, while still serving 
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as the CJA at USAREC, Smith made history 
as the first female JA to reach the rank 
of colonel (COL). This was a remarkable 
achievement, as there were only thirteen fe-
male colonels in the entire Army—of nearly 
811,000 Soldiers.27

The following year, after the draft 
and inductions ended, COL Smith helped 
USAREC transform itself so it could better 
focus on recruiting for an all-volunteer 
Army. She was particularly interested in in-
stitutional changes at USAREC that would 
create more opportunities for women in 
the Army. In any event, COL Smith was 
so valued by the command at USAREC 
that she stayed on as its top JA until she 
retired—with more than twenty-six years 
of service—on 31 May 1978, the last twelve 
years having been exclusively at USAREC.28 

When asked to reflect whether she 
thought of herself as “forging a new road 
for women” as the “first and only colonel” in 
the Corps in the 1970s, COL Smith replied:

Only in the sense that I did not ever 
want to do badly. I wanted to do well 
because I knew that I had a unique 
position . . . but my main concern 
was never letting down women . . . 
because if I did badly, it would per-
haps hold back other women, in some 

way, in the eyes of men who would 
question whether a woman could do 
the job.29

In retirement, COL Liz Smith played 
golf (she described herself as “fair” at the 
game) and collected opera records. Opera, 
in fact, was her passion; the last month of 
her tour of duty in Germany, she went “to 
the opera every week.”30 Colonel Smith died 
at her home in Newport News, Virginia, on 
8 July 2007. She was 81 years old. She never 
married and left no survivors. TAL

Mr. Borch is the regimental historian, archivist, 

and professor of Legal History and Leadership 

at The Judge Advocate General’s Legal Center 

and School in Charlottesville, Virginia. This Lore 

of the Corps draws from a previous Lore of the 

Corps in The Army Lawyer, issue 1, 2020. See 

Fred L. Borch, Women in the Corps: A Short 
History of Female Judge Advocates, army 

kaw., no. 1, 2020, at 13, 14–15.
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Practice Notes
Building National Security Law Readiness 

Through Combat Training Center Rotations

By Major Timothy A. Davis & Major Jason D. Young 

In no profession are the penalties for employing untrained personnel so appalling or irrevocable as in the military.
1

Readiness is what makes the Army a credible deterrent to war 
and a capable force to fight war.2 To fight and win, the Army 

must conduct tough, realistic training for the truly unknown: the 
time, place, and adversary in the next fight. Constant attention, 
effort, and dedication to readiness are all required to consistently 

improve. One critical part of the Army’s preparation to win in a 
complex world is the crucible of collective training events at the 
combat training centers (CTCs).3 For judge advocates (JAs) and 
paralegals in peacetime, there is no better way to build and main-
tain national security law readiness and proficiency in the austere 

A Romanian Special Forces Soldier fires an AT4 rocket launcher simulator at enemy tanks while a U.S. Air Force JTAC calls in their location during Combined Resolve 
15 at Hohenfels training area on February 26, 2021. Joint Terminal Attack Controllers (JTAC) play a key role in providing a link between air assets and personnel on 
the ground. (U.S Army photo by Sgt Patrik Orcutt)
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practice of law than a CTC rotation. This 
article provides an overview of the mission 
and composition of the Army’s CTCs, how 
the CTCs contribute to the Judge Advocate 
General’s (JAG) Corps mission, and how 
a brigade legal section (BLS) and offices of 
the staff judge advocate (OSJA) prepare to 
ensure they gain maximum training value 
from a rotation. 

The CTCs: Mission and Composition

The Army charges CTCs with providing 
“realistic joint and combined arms train-
ing, according to Army and joint doctrine, 
approximating actual combat.”4 There are 
four CTCs: the Mission Command Train-
ing Program (MCTP) at Fort Leavenworth, 
Kansas; the Joint Multinational Readiness 
Center (JMRC) at Hohenfels, Germany; the 
Joint Readiness Training Center (JRTC) 
at Fort Polk, Louisiana; and the Nation-
al Training Center (NTC) at Fort Irwin, 
California.5 This article focuses on JMRC, 
JRTC, and NTC, collectively known as the 
maneuver combat training centers.6 

The JMRC is forward deployed in 
Germany and focuses primarily on U.S. 
Army Europe and Africa brigade combat 
teams (BCTs), while also providing events 
for North Atlantic Treaty Organization 
response forces, regionally-aligned forces, 
and other rotational forces.7 The JRTC and 

NTC primarily focus on achieving decisive 
action proficiency for the Army’s BCTs.8 
Typically, JRTC receives airborne and light 
infantry BCTs, while the NTC receives 
primarily armored BCTs and Stryker BCTs. 

Training at JRTC and NTC focuses 
on force-on-force and live-fire training 
for the Army’s BCTs with a professional 
opposition force (OPFOR) and experienced 
operations group observer coach/trainers 
(OC/Ts) to provide unbiased observa-
tions and feedback.9 Each training center 
can resource up to ten rotations a year.10 
Training is tough, realistic, and combat-like 
across a wide range of tactical operations to 
help a BCT achieve decisive action profi-
ciency.11 In addition to the seven organic 
battalions of a BCT, there is always a 
combat sustainment support battalion and 
a combat aviation battalion, with occasion-
al involvement from chemical battalions, 
multiple launch rocket system (MLRS) 
battalions, and other battalions. Also, JRTC 
and NTC execute rotations focused on 
BCT preparation for global force manage-
ment allocation plan, with rotations geared 
specifically towards a geographic combatant 
commander’s needs. At times, the training 
centers travel to distributed locations to 
observe, coach, and train in a particular 
area of operations.12 Additionally, security 
force assistance brigades, special operations 

forces (SOF), and other unique organiza-
tions conduct rotations tailored to their 
missions.13 Frequently, multinational forces 
participate in rotations, providing an excel-
lent opportunity to build interoperability 
with partners.14 In support of the rotation, 
legal OC/Ts provide detached observation, 
candid feedback, and necessary coaching 
and training to the BLS, with an ability for 
easy, candid discussion between peers that 
can be more difficult in a rater/senior rater/
rated Soldier relationship.

For the Army, the CTCs remain “the 
cornerstone of an integrated strategy that 
builds trained and proficient, combat-ready 
units and leaders to conduct operations 
as part of the joint force-ready to win in 
a complex world.”15 In short, the CTCs 
prepare BCTs for large-scale combat 
operations (LSCO) and for any regional-
ly-aligned missions needed by geograph-
ic combatant commanders. The CTCs 
provide a “crucible experience for units and 
leaders training in a complex and highly 
realistic decisive action training environ-
ment (DATE) designed to replicate combat 
by stressing every warfighting function 
with operations against tough, freethink-
ing, realistic, hybrid threats under the most 
difficult conditions possible.”16

The CTCs focus on increasing the pace 
of the Army’s transition to unified land 
operations by challenging units and leaders 
to adapt to battlefield conditions, and by en-
hancing lethality and our ability to operate 
with our unified action partners and SOF 
across the range of military operations.17 
Centrally, the CTCs focus on LSCO, at the 
right edge of the range of military opera-
tions.18 The CTCs prepare JAs and parale-
gals, as part of a BLS and BCT, to deploy 
worldwide, fight with confidence, and win 
against any adversary, anytime, under any 
conditions.

How the CTCs Advance 

the JAG Corps Mission

The CTCs advance the JAG Corps mission 
by providing tough, realistic, doctrinal-
ly-based training to build national security 
law readiness, help the JAG Corps and the 
Army learn what role Judge Advocate Legal 
Services (JALS) personnel play in LSCO, 
and allow JAs and paralegals to learn how 
to practice law in an austere environment. 

Observer-Coach/Trainers HMMWVs stage before heading into the Fort Irwin training area during a decisive 
action training rotation. (Credit: Operations Group, National Training Center, U.S. Army)
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As the Army shifts from twenty years 
of counterinsurgency (COIN) back to a 
focus on LSCO, the CTCs provide JALS 
personnel the opportunity to build and 
sustain national security law readiness for 
a type of conflict not seen in years. With 
deployment opportunities dwindling, 
there are fewer opportunities for building 
national security law readiness. Moreover, 
while valuable, these recent deployments do 
not necessarily build national security law 
readiness for LSCO or for multi-domain 
operations (MDO).19 Combat training cen-
ter rotations mimic a near-peer threat, with 
a living, thinking OPFOR and an array of 
capabilities the Army has not faced in years. 
For example, the OPFOR contests air and 
frequently jams mission command systems, 
cyberattacks systems, and employs long-
range precision fires and chemical weapons, 
presenting a real threat to command posts 
requiring frequent survivability moves and 
more robust protection planning. 

In addition to building NSL readiness, 
the CTCs provide a testing ground for the 
JAG Corps to re-learn how it provides legal 
services during LSCO. While the Army 
most certainly provided legal services in 
LSCO during the Cold War and prior to 
recent COIN operations, the battlefield has 
significantly changed in the intervening 
years, as adversaries such as China have 
rapidly advanced their capabilities.20 And 
while there are lessons to learn from how 
the JAG Corps provided legal services in 
LSCO in the past, the shift to LSCO will 
require practitioners to continuously build 
and maintain competence in key areas.21 
There are attempts, such as the recent and 
upcoming Defender exercises,22 to rebuild 
this capability, because there are few cur-
rent practitioners in the JAG Corps who 
experienced an old REFORGER exercise.23 
A DATE rotation at a training center pro-
vides tough, realistic training, which allows 
JAs and paralegals with critical repetitions 
with the pace, tempo, and stressors to 
mimic combat. Additionally, CTC rotations 
provide the most realistic repetition of 
defending MDO that Soldiers will receive, 
with active cyber and electromagnetic activ-
ities, long-range precision fires, chemical 
weapons attacks, contested air, and the 
enemy combining arms in a way that only a 
peer or near-peer threat can muster. Addi-

tionally, multinational partners with a BCT 
provide an opportunity for multinational 
attorneys to integrate into a BLS, providing 
U.S. JAs and paralegals an opportunity to 
practice interoperability prior to working 
together in combat.

Likewise, most commanders and staff 
have no experience fighting in anything but 
COIN.24 Their perspective of the JAG Corps 
is shaped entirely around the garrison 
legal mission and legal services provided in 
COIN, with prescriptive tactical directives 
and rules of engagement (ROE) and little 
strategic appetite for civilian casualties.25 
Not all, but some commanders and staff 
question what role JAs play in LSCO, 
arising out of a misguided view that JAs 
are only necessary in COIN for a recitation 
of prescriptive tactical directives and ROE. 
Their view of LSCO is that the “gloves are 
off” and that JAs will be less necessary than 
before.26 By our presence and contributions 
at CTC rotations, the JAG Corps can help 
teach and train our commanders and staff 
about the vital role of JAs in LSCO in pre-
paring tactical formations to have a level of 
decision-making responsibility often held at 
the general officer level in COIN. Tactical 
commanders’ ability to assess risk and create 
a risk-mitigation structure with fires at the 
BCT level has atrophied due to COIN ROE 
and prescriptive tactical directives.27 While 
commanders routinely assess and either 
accept or reject risk, they have extraordi-
narily little experience in doing so with a 
LSCO ROE.28 To fully educate them and 
get repetitions, a BLS needs to come fully 
staffed, with support from a home-station 
OSJA if required.

Failing to fully staff a CTC rotation 
with legal personnel sends an implicit mes-
sage that providing legal services in LSCO 
is not as important as our home-station 
mission, undercutting an effort to show the 
importance of legal personnel regardless of 
the type of conflict. In addition to preparing 
JAs and paralegals for advising in LSCO, 
CTC rotations afford the JAG Corps an 
opportunity to be robustly involved in CTC 
rotations to help educate commanders and 
their staff about the significant role JAs play 
in LSCO. It is difficult for the JAG Corps to 
argue it plays a key role in LSCO if OSJAs 
do not send a full complement of JAs and 
paralegals to the key training requirement 

for LSCO.29 Presence is the single biggest 
indicator that a staff section or warfighting 
function plays a significant role. Routinely, 
sections that do not send a full complement 
of personnel are marginalized during rota-
tions to the training center.30

The CTCs also provide a unique 
opportunity for JAs and paralegals to 
learn and refine how to practice law and 
leadership in an austere environment. An 
austere environment and tough, realistic 
training provide a crucible experience 
where leaders can experience how they and 
their subordinates react when sleep-de-
prived, hungry, hot, or cold, and mentally 
and physical exhausted in a way that is 
impossible to replicate at home station. A 
CTC rotation also provides infrequently 
experienced challenges that arise from a 
peer adversary, such as unreliable com-
munications, a crushing pace of battle, 
and a capable enemy with long-range fires 
requiring frequent command post surviv-
ability moves. The rotation also presents 
an opportunity to conduct legal operations 
in a distributed manner, with paralegals 
supporting battalions and even companies 
at times, much like those that may be nec-
essary in LSCO.31

Additionally, JALS personnel are 
accustomed to constant digital connectivity 
with technical chains and ready access to 
the internet.32 In a degraded information 
environment due to jamming, lack of 
power, cyberattack, or other enemy means, 
JALS personnel will learn the importance 
of planning for such situations. They learn 
to manage network erosion through robust 
Primary, Alternate, Contingency, and 
Emergency (PACE) communication plans, 
built-in redundancy, and clear mission 
command with subordinate personnel.33 
Further, the importance of analog fighting 
products to build shared understanding 
across the BLS becomes critical with 
digital communications and survivability 
issues. CTC rotations also offer a rare 
opportunity to attempt a distributed legal 
section, with the majority of BLS running 
a consolidated legal office at home station. 
Only by experiencing these challenges can 
JAs and paralegals learn how to mitigate 
risk, provide legal services in a degraded 
environment, and adapt and overcome a 
variety of challenges.
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Preparing for a CTC Rotation

CTCs offer a realistic and austere training 
environment for BLS to prepare and prac-
tice for the rigors of combat. Even practice 
requires preparation. Unfortunately, the 
BLS is normally all-consumed with higher 
priority command discipline issues and, as 
a result, they delay preparation for the CTC 
until the last moments before departure. 
The difference between BLS offices that 
prepare and those that do not is obvious, 
but BLS and OSJAs can do a couple of 
things to posture for success: 1) set the dial 
on risk tolerance and LOAC compliance 
in the targeting process; 2) advocate for 
physical space and staffing; and 3) develop 
training objectives aligned with the BLS 
state of readiness, OSJA guidance, and any 
follow-on mission with redundant and 
analog fighting products to ensure readiness 
for an austere environment.

Targeting Process

The brigade judge advocate (BJA) should 
help the commander dial in the right 
amount of risk in the targeting process 
while ensuring compliance with the LOAC. 
In general, the fires warfighting function is 
accustomed to formulaic ROE with clearly 
delineated target engagement authorities 
(TEAs) based on collateral damage esti-
mates (CDE). In LSCO, and at the CTCs, 
this formulaic process is not effective in 
a dynamic, high-intensity fight. Based 
on this, the CTC legal OC/Ts discourage 
using CDE as a control measure to delin-
eate TEAs. Instead, the OC/Ts coach the 
rotational training unit to use CDE as a tool 
that “informs the commander’s application 
of the law of war principle of proportional-
ity to assess the risk to mission and strategic 
risk due to collateral damage.”34 Without 
the luxury of time and a formulaic target-
ing ROE, brigades struggle to implement a 
process that identifies targets and employs 
fires dynamically when civilian casualties 
are anticipated. 

After twenty years of COIN, the target-
ing officer (TARGO), the field artillery 
intelligence officer (FAIO), the fire support 
officer (FSO), the fire support coordinator 
(FSCOORD), and the brigade commander 
all have experiences conducting the target-
ing process, but those experiences formed 
in different operations with more time, 

more sensor fidelity, and more precise mu-
nitions. Due to the formulaic process and 
experiences, a BJA is likely to encounter 
misunderstandings on the law, risk-aver-
sion, and an imbalance towards sacrificing 
combat power to protect civilians. This 
imbalance may lead to an inability to ac-
complish the mission. 

A way to restore balance to the force 
is for the BJA to host, or actively partic-
ipate in, a pre-rotation fires conference 
or round-table discussion. The BJA must 
provide more than a basic understand-
ing of identification and proportionality 
to the team. In other words, one cannot 
simply define the terms and consider the 
team trained. The BJA must walk through 
scenarios on sensor fidelity, cross-cueing 
assets, and target value relative to anticipat-
ed civilian casualties. Consider the follow-
ing questions: What level of fidelity do 
ground moving target indicators (GMTI) 
provide? What is a lob, a cut, or a fix for 
target identification? How can we use 
counterfire radar and GMTI together? How 
will we value the assets on the high payoff 
target list relative to the anticipated civilian 
loss? How does the evaluation change from 
the defense to the offense? How and when 
should we conduct preparatory fires into 
a populated area to ensure our maneuver 
battalions preserve combat power for 
follow-on operations? These questions dis-
cussed openly in a large forum with the bri-
gade commander’s input will help the staff 
understand the brigade commander’s risk 
tolerance in targeting and allow those with 
delegated engagement approval authority to 
understand and implement the command-
er’s targeting philosophy. Moreover, this 
gives the BJA an opportunity to lawfully 
shift the targeting dial from COIN to LSCO 
before arrival at a CTC. 

Manning and Physical Space

The BJA and the noncommissioned officer 
in charge (NCOIC) should sit down at least 
180 days prior to the start of their rotation 
to discuss staffing for the CTC. They need 
to identify who will participate and who 
will remain in the rear to keep the wheels 
of justice grinding. Once needs are iden-
tified, the BJA and NCOIC should request 
additional legal personnel from the division 
or from outside organizations. When a unit 

shows up to a CTC rotation with less than 
the authorized number of legal personnel, 
an OSJA leaves a valuable training slot 
vacant and opportunity to build the bench 
of proficient national security law practi-
tioners and paralegals.

The physical location of JAs and 
paralegals is equally important. First, the 
most successful units conduct decentral-
ized operations with paralegals serving 
in their battalion operations centers as 
radio or joint battle command-platform 
(JBC-P) operators.35 The goal is to make the 
paralegal value-added to operations, so they 
have access to information and an ability 
to identify issues for the BJA, who remains 
physically near the commander. This may 
require networking with the battalion 
operations sergeant major and a willingness 
to support paralegal’s participation in unit 
home-station training exercises to develop 
those skills. 

In addition to the paralegals, the BJA 
should articulate their role in operations to 
avoid fighting from the administration and 
logistics center (ALOC).36 The most suc-
cessful units networked with the operations 
noncommissioned officers to ensure the 
standard operating procedures physically 
located JAs and paralegals in the best loca-
tions to maintain situational awareness and 
influence decisions. These locations span 
physical space in the main command post 
(MCP), the tactical command post (TAC), 
and the ALOC. A seat in the MCP is espe-
cially critical as an opportunity to ensure 
proportionality and distinction are appro-
priately understood in a LSCO context. 

Training Objectives and Fighting Products

To properly focus during a CTC rotation, a 
BLS, in conjunction with the parent OSJA, 
must develop training objectives towards 
which to strive. Meeting these training ob-
jectives should support a measure of build-
ing—organizational readiness. The JAG 
Corps training objectives support multiple 
legal functions and multiple warfighting 
functions, so it is critical that mission-es-
sential task list (METL) tasks are carefully 
examined to properly refine a BLS’s focus.37 
Each BLS will primarily derive training 
objectives from their home-station training 
plan and the METL, as listed in Field Man-
ual 1-04.38 Necessarily, these METL tasks 
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must nest with the parent OSJA’s training 
plan and METL. Ideally, a BLS incorporated 
training objectives into home station col-
lective training events conducted prior to 
the CTC rotation to familiarize themselves 
with and refine the objectives. Further, 
OSJA training plans should contemplate 
BLS training objectives to build readiness in 
support of collective training objectives.39

Achieving properly focused training 
objectives presents a challenge even in 
ideal conditions. In an austere environ-
ment, meeting training objectives proves 
even more challenging due to difficulty 
in tracking progress and building shared 
understanding in a degraded environ-
ment. To properly focus on, track, and 
achieve training objectives in an austere 
environment, a BLS must develop and 
test redundant analogue fighting products 
(e.g., a legal running estimate, authorities 
matrix, investigations tracker) that can 
survive degraded communications, frequent 
survivability moves, and legal personnel 
at multiple nodes (e.g., an MCP or mobile 
command group (MCG)). Testing such 
systems for the first time at a CTC rotation 
will likely fail. Failing to have such systems 
at all creates little to no shared understand-
ing across legal nodes, an inability to track 
organization progress and readiness, and 
makes it difficult or impossible to achieve 
objectives across legal and warfighting 
functions. Properly developing and testing 
such products is a predicate to success in an 
austere environment.

Conclusion

A CTC rotation offers a BLS and the JAG 
Corps a peerless opportunity for tough, 
realistic training. As the JAG Corps and 
Army re-orient towards LSCO, the rotation 
provides a valuable testing ground for 
building national security law proficien-
cy and readiness under significant stress, 
demonstrating to the rest of the Army the 
vital role that the JAG Corps plays in LSCO. 
It also hones the skill of practicing law 
under austere conditions to stress the BLS’s 
ability to provide legal services without the 
luxury of a static base, significant continu-
ity, and continuous communications. Yet, 
a BLS and OSJA will reap only a benefit 
commensurate with the amount of em-
phasis, preparation, and staffing invested. 

This article provides a starting point for the 
planning and analysis necessary for BLS and 
OSJAs to appropriately prepare, with neces-
sary bottom-up refinement to come for the 
distinct missions of each team. TAL
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Practice Notes
No Legal Objection, Per Se

By Eric M. Liddick

The commander turns to me. “Any issues, Eric?”
I am the legal advisor to a special operations task force con-

ducting counter-terrorism operations. Our mission: locate and 
capture—or kill—terrorists.

My “morning,” like so many others, began a few hours earlier, 
but that means little when day blurs into night, night into day. I had 
removed my boots and lain down in my uniform on my well-worn 
twin-sized mattress shortly before the last of our teams began their 
return to base at about 3 a.m.

The pager, habitually positioned on a ledge near my head, 
buzzed obnoxiously around 5 a.m., jolting me awake, spiking my 

heart rate. I reached for it, desperate to reclaim the silence, before 
swinging my legs off the bed and exhaling an audible groan.

Sleepwalking and squinting, I made my way down the hall to 
the joint operations center to answer the page. A flurry of activity 
had replaced the normal quiet found in the few hours between an 
operation and sunrise. As the commander and operations officer 
intently focused on an unfolding situation, I walked over to the 
chief of operations. With a quiet and solemn voice, he broke the 
news: We just lost one of our men.

With a start, the fog lifted. My brain revved from zero to 60, 
rifling through battle drills and searching for potential legal issues. 

(Credit: aapsky – stock.adobe.com)
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Knowing this tragedy could beget more, 
I sent a runner to wake my deputy and 
paralegal. When they arrived, I explained 
the situation and assigned tasks, remind-
ing them that, though we all justifiably 
felt anger, we needed to be the ones who 
remained unemotional. I tried to exude 
confidence and certainty, but my face, I 
fear, betrayed insecurity and anxiety.

Now, roughly four hours after that 
obnoxious buzz, I find myself staring at 
an oversized screen. On it, I observe three 
congregating individuals, two on bicycles, 
one who appears young—perhaps a boy, but 
I can’t be sure—and I, as the legal advisor, 
am being asked by the commander whether 
he may legally kill these three humans. I am 
the judge—he the jury and executioner.

This is a story about how a lawyer’s 
professional responsibilities, when tossed 
into the pressure cooker of combat, can 
produce unpalatable consequences; a story 
about the reaches of war and post-traumatic 
stress and moral injury on its less obvious 
participants; and how the hidden costs of 
war may be more expansive than we realize.

The reports began surfacing almost a 
decade into the “Global War on Terror”: 
drone pilots operating from within the safe-
ty of the United States were beginning to 
show signs of post-traumatic stress.

I remember balking, laughing even. 
How could a drone pilot who worked in an 
air-conditioned box in Nevada or wherever, 
a pilot who worked eight or ten or twelve 
hours before returning home for dinner, 
a pilot who faced no real physical danger 
suffer from post-traumatic stress or moral 
injury? Absurd, I thought.

Now, almost two decades into that 
same war and confronting my own grief, I 
ask: How could I be so scornful, so wrong, 
so quick to judge?

Much has been written about the invis-
ible wounds of combat, injuries suffered by, 
among others, infantry soldiers,1 med-
ics,2 drone pilots,3 interrogators,4 special 
operations forces,5 and even journalists.6 
Their wounds seem easy to comprehend, 
with their proximity to the action or direct 
causal link between the push of a button 
and manufactured death. But no one speaks 
about the potential for these wounds to af-
fect others,7 like judge advocates, who find 
themselves far removed from the physical 

danger or the direct causal link. Yet, I feel 
these wounds8 within me.

Sure, I was geographically closer to 
the action, but, psychologically, I remained 
nearer to Nevada and those drone pilots. 
I faced little danger beyond sporadic, and 
ineffective, mortar attacks. I didn’t receive 

or return fire, didn’t experience “friendly 
fire,” didn’t fear improvised explosive devic-
es, and, most importantly, didn’t order the 
strikes or pull the trigger that took another 
human life. Instead, I was a mere cog in the 
machinery of death, advising in relative 
comfort away from the action, fueled by a 
steady supply of caffeine, snacks, and adren-
aline, providing a cloak of legality to the 
decision-maker’s choice to approve a strike, 
to pull a trigger—to kill.

Even so, every cog contains some thing. 
And this something has changed since I 
returned home. I am different, and the dif-
ference is the weight of the guilt I feel. But 
it is not only the moral weight of how even 
legal advice kills, but also the burden of 
feeling guilty for feeling guilty. Post-trau-
matic stress and moral injury are reserved 
for those warriors who have stared down 
the barrel at another human and pulled the 
trigger, not some lawyer chasing frost-
ed blueberry Pop-Tarts with hot coffee. 
Their suffering seems somehow legitimate, 
whereas mine does not.

But post-traumatic stress and moral in-
jury—“the damage done to one’s conscience 
or moral compass when that person perpe-
trates, witnesses, or fails to prevent acts that 
transgress one’s own moral beliefs, values, 
or ethical codes of conduct” 9—don’t work 
that way. No one possesses a monopoly on 
suffering. Death is a universal truth without 
a universal response. Trauma knows no 
geographic limits, affects each of us unique-
ly, and chooses its victim at random. This 

is why the Diagnostic and Statistical Manual 

of Mental Disorders recognizes not only 
“directly experiencing” actual or threatened 
death or serious injury, but also “repeated 
or extreme exposure to details surrounding” 
those events, including through “electronic 
media” so long as the “exposure is work 

related,” as a basis for diagnosis.10 None of 
us—not even lawyers—are immune.

My job was to provide legal advice to 
the task force on the application of interna-
tional law to military operations in further-
ance of our mission. I had a room off the 
operations center and carried a pager with 
a limited range everywhere. Not because of 
any outsized importance, but because every 
decision the task force made moved us lin-
early toward a singular end: the defeat—of-
ten synonymous with death—of those who 
terrorized civilians and who also wished 
us harm. And in this carefully orchestrated 
dance with death, my role was to ensure the 
task force operated within legal constraints 
every step along the way.

Every member of the team experienced 
the hardships associated with a special 
operations task force deployment. In this 
regard, my job was hardly unique. But it 
was uniquely hard. As the legal advisor, I 
often felt alone, isolated on what seemed 
like an island in shark-infested waters. 
While each member, including the legal 
advisor, contributed in some way toward 
accomplishing the mission, some viewed 
the lawyer—rightly or wrongly—with 
skepticism or scorn, as an obstructionist 
outsider. As such, my effectiveness depend-
ed on working hard to ingratiate myself, to 
be seen by teammates as something other 
than a naysayer, to identify solutions and 
not just problems. The organization, like 
all special operations task forces, was an 
unstoppable train, and the pressure to gain 

Instead, I was a mere cog in the machinery of death, 
advising in relative comfort away from the action, fueled 

by a steady supply of caffeine, snacks, and adrenaline, 
providing a cloak of legality to the decision-maker’s choice 

to approve a strike, to pull a trigger—to kill.
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acceptance by bowing unquestionably to its 
lethal mission and intense human passions 
could be overwhelming. No one wanted to 
hear “no.” They wanted—demanded—that 
I find a way to say “yes.” And so, I had to 
decide whether to stand on the tracks or 
hastily jump aboard.

At the same time, I possessed obliga-
tions to something larger. The mission of 
the Judge Advocate General’s Corps11 is 
to provide “principled counsel,” defined 
as “professional advice on law and policy 
grounded in the Army Ethic and enduring 
respect for the Rule of Law, effectively 
communicated with appropriate candor and 
moral courage, that influences informed 
decisions.” 12 Although a part of this team, I 
owed a greater duty to protect the Army—
and not any one person—by upholding 
my solemn oath as an officer and attorney 
to the Constitution and rule of law in the 
relentless fight against consequentialism. 
This required a certain amount of neutral-
ity, dispassion, and detachment that only 
isolated me further.

A brilliant officer once cautioned me 
to provide only legal advice. In the military, 
we refer to this as “staying in your lane.” 
His caution concerned less professional 
protectionism of discrete tasks and more 
the weight accorded words spilling from a 
lawyer’s mouth. Other teammates could ex-
press concern about a particular action and 
the commander would feel free to disregard 
those concerns. But those words, when 
expressed by a lawyer, would suddenly 
become imbued with some mysterious legal 
aura that might cause the commander to 
hesitate, to not follow his intuition.

One can certainly adopt this narrow 
view, that a judge advocate’s job is to advise 
on the law—nothing more, nothing less. 
And one would be correct, and not. Because 
this seemingly limited duty is, in reality, 
quite expansive.

Baked into “principled counsel” are the 
Rules of Professional Conduct for Lawyers 
outlined in Army Regulation 27-26.13 These 
rules require resolving issues “through the 
exercise of sensitive professional and moral 
judgment” and permit advice encompass-
ing moral considerations “relevant to the 
client’s situation.”14

But “principled counsel” goes fur-
ther, folding back on itself to make the 

permissive prescriptive. The reference to 
“the Army Ethic” incorporates the Army 
Values15—values like honor and integrity. 
Honor represents a core principle in the law 
of armed conflict, providing a safe harbor 
of legitimacy to our actions in the nation’s 
defense.

No body of law, however, can compre-
hensively codify all that honor demands. A 
lawful action represents a necessary, but not 
sufficient, stop on that unpaved road. So, 
integrity fills the potholes. It requires us to 
act legally and honorably under all cir-
cumstances, and underpins the mandate to 
exercise moral courage, to choose the hard 
right over the easy wrong without concern 
for personal or professional consequences.

Legal advice, then, represents more 
than the prescriptive rules16 outlining 
right from wrong, lawful from unlawful. It 
also represents and embodies our nation’s 
collective values,17 a notion found in the 
murky distinction between the permissive 
“may” and the normative “should.” “Any 
legal objections, Eric?” asks both. Can I take 
this strike, and should I take this strike? Can 
I kill, and should I kill? The legal advisor 
needs the integrity to answer both ques-
tions fully and candidly. Because the law 
is not devoid of morality, even when the 
lawyer is.

It’s these unrelenting pressures—ac-
complishing the mission; protecting our 
teammates; advancing the nation’s interests; 
providing quick and accurate legal advice; 
ensuring compliance with the law and 
respect for the rule of law; finding a legal, 
ethical, and moral way to utter “yes”; being 
seen as a team player; and exercising moral 
courage—influenced by innumerable vari-
ables—atmospherics, optics, personalities, 
and differences in rank between me and 
those I advised—that generated the weight 
seated squarely upon my, and so many 
other legal advisors’, shoulders.

I felt these pressures greatest during 
strikes targeting the enemy and its objects. 
These strikes18 represented the bulk of 
my day-to-day responsibilities. In many 
instances, they were dynamic, arising spon-
taneously and providing no real moment 
for deliberation or second opinions, instead 
requiring a rapid assessment of the known 
facts and a split-second application of 
myriad international legal principles, rules 

of engagement, and theater-level directives 
and policies.

While every decision demanded preci-
sion, few carried the opportunity for error 
presented by dynamic strikes. Yet, because 
they ultimately coalesced around life or 
death, these strikes offered no real margin 
for error. The pressure to provide advice 
quickly, and accurately was indescribable—
the consequences grave, and irreversible. 
Wait too long, and teammates die. Wait 
too little, and a life may be taken unjustly.19 
Though my answers took seconds, the 
questions forever remain.

Sometimes, when the night terrors 
relent, I wonder whether distance from 
mortal danger adds gravity to one’s moral 
responsibility. Perhaps when you are not 
on the ground facing existential danger, 
your role in taking another human life feels 
more attenuated. Had I been receiving fire, 
the decision to kill would have been, in 
some ways, simpler—no easier and no less 
serious, but simpler: kill or be killed. But 
stripped of that human instinct for surviv-
al, my role assumed an air of profoundly 
unjust omnipotence, particularly where my 
decisions traced forward to the unfortunate, 
unintended taking of innocent lives. And 
that—the meaningless, unnecessary loss of 
innocent lives—is why living still feels like 
purgatory.

Many reassure me. “The decisions rest-
ed with the commander,” they say. “He—not 
the staff officers, not the machinery, and 
least of all, not the judge advocate—de-
termined when and where life would be 
extinguished.” If the air of omnipotence 
surrounded anyone, it surrounded him.

Rationally, I know this to be factually 
accurate. But factual accuracy is not the 
mark of moral solvency. Because we fought 
as a team. The commander’s decisions rep-
resented the sum of all parts, the accumu-
lation of every effort, every insight, every 
decision, every analysis, every action up 
and down the chain. We all partook in that 
accumulation, and its cumulative effect. We 
all shared in the victories, and the mistakes. 
And any postmortem that attempts to pin 
an action and its consequences on the com-
mander alone represents little more than 
a self-serving slippery slope, a foolish sen-
timent intended to assuage the conscience 
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and avoid individual responsibility. I cannot 
wash my hands so easily.

Sure, mistakes happen—whether 
through oversight or impatience or reck-
lessness. The proverbial fog of war, we’re 
told. Yet, rationality cannot erase the truth 
that, sometimes, innocent lives are lost. So, 
I find no comfort in knowing I did my best 
with the information available at the time. 
That fiction concerns itself with legal, not 
moral, responsibility and, as such, cannot 
offer moral absolution. An action may 
be legal, yet unjust—a decision right, yet 
wrong. And no hollow platitude or legal 
doctrine or empty “accidents happen” can so 
easily console or delude the moribund soul 
of one who participated in an ultimately 
unjust act.

The pressure builds as all eyes turn 
toward me. We’ve located three individuals 
who we believe participated in the firefight 
that claimed one of our own—or were, at 
the very least, sympathetic to the cause—
and now the entire operations center waits, 
wanting and willing to exact justice, to 
destroy the enemy. I am the sole remaining 
impediment to a sentence of death.

The pressure generated by the morass 
of seething anger, hostility, and vengeance 
and by the demand for quick judgment mix-
es with the pressure generated by the very 
gravity of the question being asked. And, as 
this volatile mixture swirls, time collapses, 
making the seconds feel like hours as 40 
eyes glare. I’m running on autopilot, the 
result of too little sleep, too much caffeine. 
My heart races, my eyes expand ever wider, 
screens lining the wall flash, the air fills 
with an underwater cacophony of ringing 
phones and static punctuated by inter-
mittent radio chatter and the murmur of 
disembodied voices and the click of a pocket 
knife repeatedly, and unnervingly, flicked 
open and closed, open and closed, open and 
closed. I can hardly think over the silent din 
and pounding in my ears.

I turn to the commander. I’m leery. I 
have no legal objections, per se. But this 
isn’t clean-cut. And I’m uncomfortable. My 
intuition demands caution, patience, but 
no one cares about my intuition. They only 
want the law.

“Any issues, Eric?”
“No legal objection,” I decree.

I will never know with absolute cer-
tainty whether those three congregating 
individuals deserved to die.20 But I will also 
never unsee,21 in forever echoing minute 
detail, the child who sprinted into view 
from an adjacent courtyard or the crowded 
marketplace full of children or the slender 
man as he cradled a child’s limp and lifeless 
body or the frightened family as it sought 
cover or the woman as she lamented God’s 
indifference. I will never know whether 
I could have altered fate or prevented the 
loss of innocent lives had I only done more, 
had I only spoken up, had I only insisted on 
something—anything—different.

This is the punishment for my crimes—
an agonizing purgatory of eternal remorse 
and what-ifs. Befitting the job, it’s a lonely 
place indeed. TAL

Eric Liddick is a judge advocate assigned to 

The Judge Advocate General’s Legal Center and 

School in Charlottesville, Virginia. He hopes this 

article reminds those suffering from trauma, 

whatever the source, that they are not alone, and 

that it encourages them to seek help from others.

No Legal Objection, Per Se is a reprint of 

Eric Liddick’s article that was published on War 
on the Rocks on 21 April 2021. It has been re-

printed with permission by War on the Rocks.
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Practice Notes
The Global Operating Model

A Judge Advocate’s Role in the Surge of War-Winning Forces

By Lieutenant Colonel Timothy D. Litka

Prior to his untimely death, one of Lieutenant Colonel Litka’s most recent accomplishments was the selection of the 

following article for publication in The Army Lawyer (TAL). Special condolences to the Litka family from TAL 

staff. He was a joy to work with, wishing only to pass his wealth of knowledge on to the next generation.

When I received the news from the Personnel, Plans, and 
Training Office that I was going to First Army, Division 

West to be their staff judge advocate (SJA), my first thoughts were: 
what is First Army, and what does Division West do? I know now. 
Each year, Division West pushes a corps’ worth of troops to com-

manders all over the globe, and the assigned judge advocates (JAs) 
have to factor in complexities not found in a typical legal office.

A Brief Overview of First Army

First Army is America’s “longest-serving numbered field army.”1 In 
April 1917, the standing Army numbered 133,000 troops.2 Following 

Staff Sergeant Matthew Franks, a combat engineer assigned to 3-364th Brigade Engineer Battalion, 189th Infantry Division, prepares to disassemble a weapon 
during the 2022 First Army Division West Best Warrior Competition at Joint Base Lewis-McChord, Washington March 15, 2022. (Credit: Staff Sergeant Scott Evans)
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the United States’ declaration of war against 
Germany, 400,000 members of the National 
Guard were ordered into federal service.3 As 
a result, General John J. Pershing was ap-
pointed to lead the American Expeditionary 
Force (AEF) to France, and he went overseas 
to build it.4 When “American troops arrived, 
Pershing insisted they be trained to exacting 
standards, by battle-seasoned Soldiers, before 
they could be sent to the front.”5 

Simultaneously, Brigadier General E.A. 
Kreger assumed duties as a JA for the AEF.6 
In May 1918, “he was assisted by one officer 
and two battalion sergeants major.”7 In 
August 1918, First Army was established.8 
By September 1918, the legal workload 
had increased at a steady pace and First 
Army’s legal office “consisted of six officers 
and a clerical force of eight men.”9 The 
work continued to increase, and it became 
apparent that the force “on duty” was not 
large enough to meet the need.10 During 
this time, several JAs from various divisions 
assisted First Army’s legal efforts.11

After World War I, First Army was 
deactivated.12 In 1933, it was reactivated at 
Fort Jay, New York13: “First Army’s new 
mission was to command and train regular 
Army, Army Reserve and Army National 
Guard units within its assigned area . . . .”14 It 
also “commanded Soldiers from the Army’s 
three components (Active, Guard and 
Reserve) until the eve of [World War II], 
when the unit resumed a combat role.”15 
In 1973, First Army’s mission became one 
of “improving the readiness of the Re-
serve Components (RC), as it had between 
World Wars I and II.”16 Ultimately, by 
1995, First Army became the “largest of the 
Continental Armies in terms of personnel 
and second-largest geographically.”17 Final-
ly, in 2006, “First Army gained the entire 
continental United States in its mission 
of training, mobilization, deployment and 
demobilization of all Army National Guard 
and Reserve Soldiers.”18

In 2013, First Army was designated U.S. 
Army Forces Command’s (USFORSCOM) 
Coordinating Authority for the Army’s Total 
Force Policy Implementation.19 As of 2019, 
First Army (often referred to as “Task Force 
Deed,” based on its historical motto “First in 
Deed”) remains “a multicomponent-sourced 
organization of more than 8,000 active- and 
RC Soldiers and Department of the Army 

civilians,” providing training support to 
Reserve and National Guard units.20 It is 
notable that “[w]ith more than 60 percent of 
the Army’s combat support residing in the 
RC, the Army Reserve and Army National 
Guard are vital to accomplishing the Army’s 
multifaceted global mission.”21 The Global 
Operating Model of the National Defense 
Strategy is comprised of four layers: “contact, 
blunt, surge, and homeland.”22 The “surge” 
is the mobilization of Guard and Reserve 
forces to win the war. Currently, First Army, 
through Division West, is the third layer of 
the Global Operating Model, training and 
validating Guard and Reserve Soldiers for 
the “surge.”

First Army, Division West

In accordance with the Army Sustainment 
Readiness model, “Division West supports 
pre-mobilization training for reserve 
component forces . . . ; assesses and reports 
pre-mobilization readiness for reserve 
component forces . . . ; [and] conducts mo-
bilization and demobilization operations . . 
. .”23 Moreover, continuing in the tradition 
of General Pershing’s demand of the AEF, 
“Division West conducts battle focused, 
tough, realistic training to provide equipped 
and ready Soldiers, units, and leaders for the 
combatant commanders.”24 This training 
can include training in “counter-improvised 
explosive device, counter insurgency, and 
escalation of force . . . .”25 

Division West partners with U.S. 
Army Reserve and Army National Guard 
Leadership “to better prepare them for 
deployment; ensure no degradation to the 
unit’s wartime contingency capability and 
fully maximize the time for RC units in 
theater.”26 Division West accomplishes this 
mission through its headquarters at Fort 
Hood, Texas, and its five brigades at four 
locations throughout the western United 
States: 120th Infantry Brigade and 166th 
Aviation Brigade at Fort Hood, Texas; 181st 
Infantry Brigade at Fort McCoy, Wiscon-
sin; 189th Infantry Brigade at Joint Base 
Lewis-McChord, Washington; and 5th 
Armored Brigade at Fort Bliss, Texas. 

Unique Jurisdictional 

Authority for Division West

Division West gains, loses, and gains juris-
diction again over Soldiers as it validates a 

corps’ worth of Service members each year. 
In Division West, members may be either on 
Title 10 orders; drilling in a troop program 
unit (TPU) status; mobilizing (moving from 
Title 32 to Title 10 status); or de-mobilizing 
(moving from Title 10 to Title 32 status). 
Title 10 Soldiers at First Army, Division 
West, are active duty Soldiers or Reserve and 
National Guard Soldiers under the jurisdic-
tion of the Federal Government.27 When 
the Soldier is on Title 10 orders, jurisdiction 
belongs to the Division’s general court-mar-
tial convening authority (GCMCA) and 
their brigade’s special court-martial conven-
ing authority (SPCMCA); for mobilizing 
Soldiers, this begins at their mobilization 
(M) date, continues up until they deploy, and 
then picks up again when they redeploy.28 
This is a unique aspect of jurisdiction, since 
most active duty brigade judge advocates 
deal with issues of active duty Soldiers 
who are in the unit until they PCS or go 
to confinement. Another unique aspect of 
jurisdiction is that the Division West JA may 
need to consider the possibility of concur-
rent jurisdiction if a brigade-sized element 
mobilizes. Using continuous communication 
with their RC counterparts, issues such as 
investigating misconduct, recommending 
GOMORs, or demobilizing Soldiers, can be 
worked through without causing any friction 
between the Active element and the Reserve 
or Guard unit. When Soldiers return from 
deployment to demobilize, jurisdiction re-
turns to Division West until the end of their 
transition leave.29 At this point, the Service 
members go back to either state control 
under Title 32, or to their reserve unit. 

Providing Support to 

Approximately 60,000 Soldiers

“Mobilization actions begin with the 
unit notification of sourcing (NOS) and 
continues until forces board transporta-
tion to the theater of operations.”30 First 
Army is responsible for USFORSCOM’s 
rotational mobilization, training, and 
deployment of RC forces.31 Occurring 
approximately twelve-to-eighteen months 
before mobilization, the Multi-Compo-
nent Joint Assessment (MCJA)32 is an 
assessment that “enables First Army to 
work with the RC to develop their unit 
training plans so [First Army] can do both 
pre- and post-mobilization and get [all 
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partner units] to theatre with what they 
need to succeed.”33 The Office of the Staff 
Judge Advocate (OSJA) for Division West 
provides a video presentation to develop 
the RC units that attend the MCJA. It goes 
over the unique aspects of jurisdiction, in-
vestigations, and the common legal issues 
potentially facing Guard and Reserve units. 
These include lessons learned by the OSJA 
from the previous twelve months. From 
2019 to 2021, these issues were inappro-
priate senior-subordinate relationships, 
allegations of toxic work environment, and 
Sexual Harassment/Assault Response and 
Prevention Program issues. 

Approximately two-to-four months pri-
or to arriving to the Division West footprint, 
the brigade legal office reaches out with a 
checklist of possible training briefings. Once 
that is returned, the attorneys and paralegals 
work with the unit to be ready to present the 
training requested, in addition to the train-
ing reviewed in the MCJA video. The 120th 
Infantry Brigade and the 5th Armored Bri-
gade oversee Mobilization Force Generation 
Installations, which34 “are the Army installa-
tions designated to provide premobilization 
training and support, combat preparation, 
post mobilization training, and sustainment 
capabilities to both AC and RC units.”35 The 
120th Infantry Brigade mobilizes/validates 
approximately 20,000 Soldiers per year, and 
the 5th Armored Brigade mobilizes/validates 
approximately 30,000 Soldiers per year.36 As 
such, the brigade judge advocates (BJAs) (at 
these two brigades) have five-to-ten times 
more Service members coming through 
their jurisdiction than a “typical brigade.”37 
The 181st Infantry Brigade works closely 
with the 86th Training Division to provide 
observer/coach trainer (OC/T) support to 
multiple Combat Support Training Exercises 
on an annual basis.38 The 181st Infantry Bri-
gade is tasked to support up to four Combat 
Support Training Exercises over approx-
imately a four-month period during the 
summer, directly contributing to the training 
and readiness of approximately 50,000 RC 
Soldiers.39 Moreover, the 189th Infantry Bri-
gade currently partners with approximately 
thirty RC brigades and six units at echelons 
above brigade.40 In terms of deployments, in 
fiscal year 2019, the 189th Combined Arms 
Training Brigade (CATB) assisted with 31 
deployed units, totaling over 1,200 personnel 

from 11 states.41 Finally, the 166th Aviation 
BJA assists in validating roughly 33 percent 
of current, combined AC and RC deploying 
aviation forces.42 The Division West brigade 
legal offices not only provides the training 
mentioned above but also has the dual role 
of observer/coach trainer for the legal teams, 
validating them so that they may go forward 
to their area of operations. 

Extra Layers of Complexity

Title 10 Orders

In my time at Division West, a majority of 
the misconduct we advised on was gener-
ated by Guard or Reserve Service members 
on active duty orders. As such, for every 
possible investigation or court-martial, a 
JA at Division West first needed to find out 
how much time was left on the active-duty 
orders to make sure jurisdiction was not 
lost. Additionally, the alleged misconduct 
needed to be examined for potential juris-
dictional issues, to see if any of it occurred 
in a Reserve or Guard status. Lastly, coordi-
nation needed to be done with the reserve 
unit so they were aware that their Soldier 
was being investigated.

Investigations and Courts-Martial

The typical U.S. Army division has a robust 
bench of lieutenant colonels and colonels on 
hand who, if needed, could be called upon 
to investigate senior officers. Division West 
does not have that luxury in its immediate 
footprint. When an organic battalion or 
brigade needs an investigating officer for 
alleged senior leader misconduct, or a mo-
bilizing/demobilizing unit has an allegation 
of senior leader misconduct, Division West 
may need to rely on the senior active duty 
army advisor (typically a Division West 
lieutenant colonel or colonel) detailed to 
a state Army National Guard Joint Force 
Headquarters Office to come on temporary 
duty orders to conduct the investigation.43 
Regarding courts-martial, most divisions 
have a full complement of military justice 
practitioners supervising, advising and 
prosecuting cases as general crimes or sex 
crimes. Division West does not. Division 
West will field the initial allegation and con-
duct an investigation or coordinate with the 
Criminal Investigation Division. When this 
is complete, similar to assisting the American 

Expeditionary Force, today, members of 
various garrison offices assist Division West 
with our legal efforts. By permanent order, 
I Corps, Joint Base Lewis-McChord; Fort 
Leavenworth; 1st Armored Division, Fort 
Bliss; and III Corps, Fort Hood, assist Divi-
sion West with courts-martial.44 Therefore, 
the investigation and decisions begin with 
Division West legal personnel coordinating 
legal advice and staffing through our SPC-
MCA and GCMCA and then, if needed, the 
issue is worked with the respective garrison 
GCMCA to completion at court. 

Reserve Battalions and Supporting the 

Total Force Readiness Exercises

Apart from the 166th Aviation Brigade, all 
other First Army brigades are organized 
and designated as either a Multi-Function 
Training Brigade (MFTB) or a Combined 
Arms Training Brigade(CATB).45 MFTBs 
and CATBs are “multicomponent-sourced, 
modular and scalable organizations that 
provide observer coach/trainer (OC/T) 
support for RC pre- and post-mobilization 
training.”46 They also “have the capability 
to support combat training centers, major 
training exercises, and enhanced annual 
training.”47 These brigades increase First 
Army’s ability to train Reserve and Guard 
formations which is “a necessity, since more 
than 76 percent of the combat support/com-
bat service support of the Total Force resides 
in the reserve component.”48 But this, too, 
adds to the legal office’s potential duties—oc-
casionally, the BJA will have to advise on a 
matter that comes up from a reserve support 
battalion that is not on Title10 status. When 
this occurs, we coordinate with the appro-
priate reserve legal support command. Last, 
First Army JAs assist the U.S. Army Reserve 
Legal Command by providing attorneys and 
paralegals to assist with their Total Force 
Readiness Exercises (TFRX) as OC/T sup-
port or supporting as a member of the High-
er, Adjacent, Lower, Supporting, Supported 
response cell.

Conclusion 

First Army and Division West continue the 
tradition of the AEF, implementing the To-
tal Force Policy. As General Milley stated:

We cannot conduct sustained land 
warfare without the Guard and the Re-
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serve . . . It is impossible for the United 
States of America to go to war today 
without bringing Main Street—with-
out bringing Tennessee and Massa-
chusetts and Colorado and California. 
We just can’t do it . . . It is one Army, 
and we’re not small—we’re big. We’re 
very capable. And we’re very capable 
because of the reserves, we’re capable 
because of the National Guard.49

Above and beyond understanding 
and being able to work issues in national 
security law, administrative law, labor law, 
contract and fiscal law, military justice, and 
ethics, the JA’s role in assisting the surge of 
war-winning forces has nuances that most 
JAs do not have to factor in their planning. 
With each and every issue that comes up, 
the JA must check the Service member’s 
orders and see how much time is left on 
active duty, understand if we need to bring 
an investigating officer on temporary duty 
orders, know if they are Guard or Reserve 
members in order to figure out who their 
parent unit and legal office is for coordi-
nation of actions, go through the evidence 
to see if the alleged misconduct occurred 
on Title 10 status, understand if the action 
should be processed with the reserve or 
active regulations, and know these issues 
well enough to also provide O/CT valida-
tion through injects for the deploying units 
or helping with the U.S. Army Reserve 
Legal Command’s TFRX. All of this may 
seem straight forward, until you arrive to 
Division West and realize that the assigned 
manning of the OSJA is composed of ten 
people: the SJA, the Division noncommis-
sioned officer-in-charge, five BJAs, and 
three paralegals. TAL

LTC Litka served as the staff judge advocate for 

First Army, Division West from 2019 to 2021. 

He most recently served as a senior instructor 

at The Command and General Staff College in 

Fort Leavenworth, Kansas.
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In Memoriam
Timothy D. Litka (1971-2022)

By Fred L. Borch

Lieutenant Colonel Timothy David 

Litka died on 19 November 2022. He was 
fifty-one years old and, at the time of his 
death, was serving as the legal advisor to 
the director and senior legal instructor, U.S. 
Army Command and General Staff College, 
Fort Leavenworth, Kansas.

Born in Ohio on 4 January 1971, Tim 
Litka attended the University of Akron, 
from which he earned a degree in psychol-
ogy in 1994. Four years later, he earned his 
juris doctor from the University of Toledo 
College of Law.

Immediately after passing the Ohio bar 
examination, Tim served as a public de-
fender in Stark County, Ohio. Deciding that 
he wanted to use his law degree for a dif-
ferent kind of public service, Litka applied 
for a commission in the JAG Corps. He was 
directly commissioned as a first lieutenant 
in 2000. After completing the Judge Ad-
vocate Officer Basic Course, Tim served at 
Fort Hood as a legal assistance officer with 
the 4th Infantry Division before joining the 
Trial Defense Service at Fort Hood in 2001.

In 2003, then-Captain Litka received an 
assignment to the Washington, D.C. area, 
where he had tours at the U.S. Army Legal 
Services Agency with the Government Ap-
pellate Division and the Office of the Judge 
Advocate General, Criminal Law Division. 

In 2006, Tim Litka left active duty, 
was admitted to the District of Columbia 
bar, and started his own law firm—Office of 
Timothy Litka, LLC—in Washington, D.C. 
He continued his service as an Army re-
serve lawyer, including tours at the Defense 
Appellate Division and Defense Counsel 
Assistance Program. In 2010, he decided 
to return to active duty and was reassessed 
into the Active Component.

In 2011, then-Major Litka deployed to 
Iraq for six months as a brigade judge ad-
vocate, 4th Infantry Brigade Combat Team, 
3d Infantry Division, before being assigned 
to Fort Gordon, Georgia, with duty as 
the command judge advocate, 7th Signal 
Command. After completing the Judge 
Advocate Graduate Course in 2012, Major 
Litka received an assignment to U.S. Army, 
Japan. He served as the deputy staff judge 
advocate at Camp Zama until 2014, when 
he left to be the legal advisor, Marshall 
Center, Garmisch, Germany.

After a second deployment to Iraq as 
the legal advisor to the chief, Office of Secu-
rity Cooperation-Iraq, Lieutenant Colonel 
Litka became the staff judge advocate, First 
U.S. Army, Division West, located at Fort 
Hood, Texas. He left that position in 2021 
for Fort Leavenworth, Kansas.

Lieutenant Colonel Litka was ex-
traordinarily proud of his years as a judge 
advocate in the Active and Reserve Compo-
nents. He relished his time with his family, 
his friends, and his community. During his 
twenty-two years of selfless service, Tim 
always took time to plan adventures so that 
his family had unforgettable memories.

Tim Litka’s military awards reflect 
his exemplary service. They include: the 
Defense Meritorious Service medal with 
two oak leaf clusters, the Meritorious Ser-
vice Medal with five oak leaf clusters, the 
Army Commendation Medal with two oak 
leaf clusters, and the Army Achievement 
Medal.Tim Litka is survived by his wife of 
fifteen years, Amy Fernandez Litka, and his 
daughter, Ava Litka. His mother, Eleanor 
Ruth Litka, two sisters, and one brother 
also survive him, along with ten nieces and 
nephews.

Lieutenant Colonel Litka was interred 
in the Fort Leavenworth National Ceme-
tery on 26 November 2022.1 TAL

Mr. Borch is the regimental historian, archivist, 

and professor of legal history and leadership at 

The Judge Advocate General’s Legal Center and 

School in Charlottesville, Virginia.
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Practice Notes
Judge Advocates and Joint Work

The Importance of Being “Joint’’

By Captain Alexa M. Andaya

“Jointness” is a priority for the highest levels of U.S. political and 
military leadership. “Joint Force” appears twenty-nine times in 

the Summary of the 2018 National Defense Strategy—a document that 
never even names the separate services.1 Senior leaders rightly fo-
cus on the integration of efforts across the Department of Defense 
(DoD) and beyond. They need to consider the full range of the 
Nation’s political and security needs, and they need the full range of 
the Government’s tools.

Generally, at the Soldier level, judge advocates (JAs) focus 
far less on jointness than do their top leaders. Yet, by working on 
jointness, JAs support their leadership’s vision of integrating efforts 
across DoD components and improve at their own specific tasks. 
As Soldiers and as lawyers, JAs need to understand how “to operate 
successfully together,” collaborating with other components and 
agencies as one “joint team.”2

Preparation, Preparation, Preparation

Jointness was far from my mind when I entered the Army Judge 
Advocate General’s Corps. As a direct commissionee with no prior 
military experience, I busied myself trying to stumble through a 
single branch of service. One week after completing the Officer 
Basic Course (OBC) in May 2021, I moved to Vicenza, Italy, to start 
work as an operational law attorney for U.S. Army Southern Euro-
pean Task Force, Africa (SETAF-AF). In the midst of deciphering 
numbers (33 for Current Operations; 35 for Future Operations) 
and more acronyms (OPT, WG, IPR: various terms for “meeting,” 
it seemed), I received an eyebrow-raising assignment from my staff 
judge advocate (SJA): participate in the Navy’s Large Scale Exercise 
2021 (LSE 21) as part of a JA team aboard the USS Mount Whitney.3

The LSE 21 scenario centered on fictional tensions rising in 
the Atlantic and Pacific Oceans, culminating in simultaneous crises 

U.S. Army Southern European Task Force, Africa’s operational law attorney Captain Alexa M. Andaya stands with Navy judge advocates during the Navy’s Large 
Scale Exercise in the Mediterranean Sea. (Credit: Major Cain Claxton)
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and forcing the United States to coordinate 
a response to threats across the globe. The 
exercise tested, among other objectives, the 
Navy’s concept of Distributed Maritime 
Operations (DMO): an evolving fleet-level 
approach that relies on fleet command-
ers’ abilities to assess the “big picture” 
across different campaigns.4 In response to 
increased mission requirements without a 
corresponding increase in resources, DMO 
prioritizes “the precise delivering of only 
the exact right force to the exact right place 
at the exact right time,”5 allowing individual 
assets to move as needed rather than adher-
ing rigidly to the Navy’s traditional Carrier 
Strike Group (CSG) structure. Thus, LSE 
21 emphasized seamless communication 
and integration of efforts up the chain of 
command as well as across commands to 
assess the vulnerability posed by existing 
vertical and horizontal gaps.

The preparation assigned for LSE 21’s 
JAs included plenty of advance reading ma-
terial, including The Commander’s Handbook 

on the Law of Naval Operations as well as 
excerpts from Joint Publication 1: Doctrine 

for the Armed Forces of the United States and 
Joint Publication 3-32: Joint Maritime Oper-

ations.6 In addition to those foundational 
documents were materials specific to LSE 
21: the Road to Crisis, a description of 
the exercise scenario; and the exercise’s 
operations order, including the rules of en-
gagement (ROE) under which participants 
would initially operate.

Of course, as a new Army lawyer 
joining a massive Navy exercise, I needed 
extra orientation. About a week before the 
USS Mount Whitney’s departure for LSE 21, 
at my SJA’s suggestion, I traveled to U.S. 
Sixth Fleet headquarters in Naples. There, 
I met the Navy JAs and other Sixth Fleet 

staff, including key exercise players such as 
the Maritime Operations Center Direc-
tor (MOC-D), and I began to familiarize 
myself with another service’s idiosyncrasies. 
I learned the various ways in which the 
Navy JAG Corps differs markedly from the 
Army JAG Corps—for example, in organi-
zational structure, career progression, and 
the “staff judge advocate” position, which, 
in the Navy, refers to an O-3 legal advisor 
assigned to a command rather than an O-6 
leader of a legal office.

Every moment of this pre-exercise 
preparation was key because suddenly, two 
months after OBC, I was aboard the USS 
Mount Whitney working with five Navy 
JAs. I was the only Soldier on the ship and 
a source of great confusion to everyone, 
including myself; I had also just pinned cap-
tain, which means something very different 
to Navy personnel.

Exercising Operational Law: 

Substance, Practice, and Principles

During the exercise, JAs worked closely 
with the operational staff, mainly to advise 
on rules of engagement. The legal team—
three senior JAs and three first-term JAs—
distilled the ROE into easily usable matrices 
so that the staff could understand their au-
thorities at a glance. The legal team helped 
craft supplemental ROE requests and 
utilized theoretical interagency channels to 
get the staff what they needed to accom-
plish the mission. Importantly, we made 
ourselves visible and available by attending 
the same meetings and working in the same 
space as everyone else.

People began coming to the JAs of 
their own volition, asking for legal perspec-
tives early in their planning or in response 
to some event. As the senior JAs told me 
and the other junior officers, being known, 

trusted, and sought out meant that we were 
doing our job right.

I certainly needed to hear that, as any 
time anyone asked me anything substan-
tive, I felt like a fraud: I was new to the 
law, I was new to the Army, and I was 
definitely new to the Navy. I felt that I had 
no business advising on whether we could 
lawfully engage a certain type of submarine 
preparing to conduct a specified activity. 
Soon, though, I realized that that was ex-
actly my business, and I realized that to do 
operational law, a JA has to just start doing 
operational law—like so much else, you can 
never fully understand it beforehand.

Alongside the other junior JAs, then, 
I did what Service members and lawyers 
do: I figured it out. As I analyzed dynamic 
situations and worked more closely with 
Fires, Intel, and everyone else, the process-
es started to click. Finally, amazingly, the 
meetings and roles at my home station—
previously disjointed and abstract—made 
some sort of sense.

Operational law is not only substan-
tive legal knowledge or even working 
across different shops. It is also working 
with the other branches of service. Because 
operations are so often joint, training that 
“muscle” is just as key for an operational law 
attorney as knowing the standing rules of 
engagement (SROE). During a real-world 
operation, prior exposure to joint work 
provides a necessary foundation.

That foundation includes both the 
“small” and “big” things that come, for ex-
ample, with working with the Navy aboard 
a ship. “Small” things include the ship doors, 
ranks, and variety of uniforms. “Big” things 
include the legal ramifications of a ship’s 
warning shot or the potential combatant 
status of a surveillance vessel. I had never 
thought about such matters, but my Navy 
counterparts viewed them with familiarity. 
When I analogized to what I did know—in-
stead of a surveillance vessel, a spotter for 
a sniper—the sudden recognition of our 
different essential assumptions produced 
fascinating insights.

I did not think I had been in the Army 
long enough to form assumptions about 
warfighting or military priorities. Yet, when 
I was forced to explain something I took for 
granted or ask about something the Navy 
JAs took for granted, I saw our trained dif-

I was aboard the USS Mount Whitney working with 
five Navy JAs. I was the only Soldier on the ship and 
a source of great confusion to everyone, including 

myself; I had also just pinned captain, which means 
something very different to Navy personnel.
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ferences. This drill, repeated over the course 
of three weeks aboard the ship, illuminated 
the work of both services for me.

Of course, there are also constants 
across the services. Principled counsel, ser-
vant leadership, stewardship, and mastery 
of the law7 are manifest priorities in both 
the Army and Navy JAG Corps, even if 
not discussed explicitly or with the same 
terms. The weight of these four constants is 
clearer than ever during an exercise or op-
eration. Against the nearly tangible tension 
of a fluid crisis and a person with multiple 

stars and multiple questions, a JA—Army, 
Navy, or otherwise—needs to be quick, 
sure, and morally courageous.

Even though principled counsel and 
substantive mastery of the law are most 
prominent in such urgent moments, 
servant leadership and stewardship also 
feature—particularly during an exercise. 
In LSE 21, the three senior JAs flawlessly 
modeled the latter two attributes. They 
regularly pulled the junior JAs aside, collec-
tively and individually, to ensure that we 
understood everything that was happening. 

They talked us through legal and political 
concepts and conundrums, both in general 
and as applied to the exercise. They gave us 
the context that we needed to comprehend 
how LSE 21 fit into our professional expe-
riences and goals. Crucially, they listened 
to and empowered us: whether drafting 
orders or interpreting rules or figuring out 
presentations, the senior and junior JAs 
constituted a genuine team. This type of 
learning and mentorship is not service-spe-
cific, of course. Given the opportunity, a JA 
must be prepared to absorb such lessons as 
well as pass them on.

In fact, given the opportunity, a JA 
must be prepared in several respects so as to 
perform well in such an environment. For 
an exercise, pre-start familiarity with the 
Road to Crisis scenario and any available 
orders is critical. In general, staying up to 
date with the laws and topics that form 
the background of operations is absolutely 
imperative. There will be enough occasions 
when a JA will have to answer, “I’ll get 
back to you on that, ma’am/sir,” with-
out also having to stumble on something 
fundamental like the SROE. Among the 
best preparatory steps is to learn what you 
already know you will have to know. Doing 
so will—again—minimize the number of 
things to throw a JA off, of which there will 
always be enough.

Jointness in the Day-to-Day

After LSE 21, I returned to Vicenza with 
a far better understanding of my job as an 
operational law attorney and the confidence 
to implement that understanding. Although 
my normal day-to-day as a SETAF-AF 
operational law attorney did not involve 
advising on ROE or targeting, I wove the 
overarching lessons from LSE 21 into my 
daily work. Now, I thoroughly appreciate 
the need to know which shop to call for a 
particular topic. I appreciate the need to 
be known and trusted as a lawyer, and I 
appreciate the importance of considering a 
variety of perspectives.

Notably, the LSE 21 experience is 
particularly valuable for an assignment to 
SETAF-AF, the entity that serves as U.S. 
Africa Command’s Joint Task Force—Head-
quarters (JTF-HQ)8 for contingency oper-
ations. Should the need for a contingency 
response arise in Africa, SETAF-AF—as the 

USS Mount Whitney at its homeport in Gaeta, Italy. (Photo courtesy of author)
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JTF-HQ—provides command and control 
of the joint operations.9

To ensure its ability to serve as the 
JTF-HQ, SETAF-AF leads two major 
annual exercises in Africa that involve the 
various DoD components, government 
agencies, and multinational partners. 
For 2022, I helped plan and execute the 
Justified Accord exercise in Kenya and 
participated in the African Lion exercise 
in Morocco.10 The preparation for these 
exercises included a JTF academics week to 
familiarize participants with joint doctrine 
and related topics. Among the JTF presen-
tations was a brief on Sixth Fleet, high-
lighting its structure, capabilities, role, and 
flagship: the USS Mount Whitney. The LSE 
21 experience continues to be relevant.

Generally, exposure to the perspec-
tives, limitations, and capabilities of a 

sister service enables better readiness for 
a joint exercise or operation. The oppor-
tunity to work across services, while key 
for any operational law attorney, was 
especially important preparation for my 
role at SETAF-AF. Now, as the national 
security and administrative law attorney 
for the 173d Infantry Brigade Combat 
Team (Airborne), lessons from those first 
joint exercises of my career still inform my 
understanding of my latest role as I work 
under SETAF-AF on brigade-level opera-
tions and exercises.

An Army exercise would have clari-
fied my understanding of my role, too. But 
an Army-only or Army-centric exercise 
would not have forced me to recognize my 
assumptions about the law and the work-
ings of the world—assumptions that formed 
in just a few short months in the Army. 
That is the major reason to emphasize joint 
training, especially for JAs. Through joint 
training, JAs get better at their job, and 
they get better at the Army’s job: fighting 
and winning the Nation’s wars, which will 
always be a joint endeavor.

Toward a Joint JAG Corps

Joint education should begin at junior 
levels. As unnerving as it may be to enter an 
unfamiliar environment when a JA scarcely 
understands their own service, there are 
distinct learning benefits to a new JA at this 
early stage. While perhaps counterintuitive, 
a new officer may be best positioned to 
incorporate the lessons from a joint expe-
rience into their own work. They may not 
have the expertise of a senior officer, but 
they also have not had much time to lock in 
their thinking. They might be more willing 
to ask questions that are “basic,” yet crucial.

I ended up at LSE 21 only through the 
sheer good fortune of working for an SJA 
who prized unconventional, away-from-
the-office opportunities. That SJA met 
a Navy JA at African Lion 21, and upon 
hearing about LSE 21, the SJA asked if our 

office could send someone. He then offered 
me the chance to be that person.

Yet, for all our pre-departure talk of 
the importance of “joint work,” the words 
were nearly meaningless to me until the 
LSE itself. From outside the actual experi-
ence, explaining its powerful impact on me 
as a new Army JA is difficult. Looking back, 
I am amazed that my office was willing to 
assist through the logistics of sending an 
Army lawyer onto a Navy ship, lose that 
lawyer for a month, and pay the bill.

I cannot overstate the experience’s 
value for me as a JA or my surprise at that 
value, as I frankly did not expect my partici-
pation to be significant—just a unique story 
of how I earned more sea time than most of 
the Army. In reality, LSE 21 helped me start 
to figure out what exactly a lawyer does in 
the military. Part of the job, too, is know-
ing whom to call. Now, my network of JA 
contacts (and JA friends) extends beyond 
the Army.

The JAG Corps must seek more 
opportunities for joint work, especially for 
its new officers. Where possible, it should 

institutionalize those opportunities and 
relationships, so that Army JA participation 
in LSE 31 does not need to depend on a 
particular SJA. Many of our actual opera-
tions are joint, but so often, our training and 
our thinking are not. A future JAG Corps, 
like the rest of the force, should be ready to 
operate as part of one joint team. TAL

CPT Andaya is the national security and 

administrative law attorney for the 173d 

Infantry Brigade Combat Team (Airborne) at 

Caserma Del Din, Vicenza, Italy.
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Through joint training, JAs get better at their job, and 
they get better at the Army’s job: fighting and winning the 

Nation’s wars, which will always be a joint endeavor.
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Practice Notes
SCOTUS Cranks Up the Lawn Mower

By Major Daniel W. Hancock

Practicing environmental law often feels like watching grass 
grow. Cases stemming from the Comprehensive Environ-

mental Response, Compensation, and Liability Act1 (CERCLA or 
“Superfund”), the comprehensive federal law governing the cleanup 
of contaminated lands, take years—occasionally decades—to reach 
resolution. Rarely is there an opportunity to witness a change to 
the landscape. One such rare occasion arose in spring 2021 when 
the Supreme Court decided Guam v. United States,2 a case involving 
the Army and Navy, and resulting in an opinion that figuratively 
mowed down a decade’s worth of incremental growth in the CER-
CLA landscape.

Guam required the Supreme Court to consider whether a Clean 
Water Act3 (CWA) consent decree could trigger the statute of lim-
itations for a contribution action4 under CERCLA. The Supreme 

Court had never previously ruled on what non-CERCLA environ-
mental settlements were sufficient to trigger CERCLA’s statute 
of limitations. The apparent trend across the circuits distinctly 
favored the United States’ position that non-CERCLA settlements 
can trigger the statute of limitations. Indeed, since 2010, an array of 
settlements had been held sufficient to trigger CERCLA’s statute of 
limitations when the plaintiff had previously resolved some portion 
of its liability at the site in question under some other settlement 
provision of state or federal environmental law. Unfortunately, a 
ruling for the United States’ position did not come to pass.

A ruling from the Supreme Court that built on the circuits’ 
existing framework would have acted as a powerful fertilizer to 
advance CERCLA’s purpose of streamlining environmental litiga-
tion5 and established uniform precedent favorable to the Federal 

(Credit: alexanderuhrin – stock.adobe.com)
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Government at many clean-up sites with 
prior environmental settlements. However, 
instead of sedately pushing the fertilizer 
spreader across the CERCLA landscape, 

Justice Clarence Thomas and his colleagues 
elected to crank up the lawn mower.

This article provides a history and 
overview of CERCLA. It then moves into 
an analysis of a key line of cases from the 
last two decades, considering Guam in 
detail, and then reassesses the CERCLA 
landscape in the aftermath of Guam.

CERCLA History and Overview

Congress created CERCLA to be the com-
prehensive federal law governing the clean-
up of contaminated lands.6 Enacted in 1980, 
CERCLA seeks to encourage quick cleanup 
of contaminated sites by those responsible 
for the hazardous waste contamination 
rather than forcing taxpayers to bear the 
costs of cleanup.7 Persons that can be held 
liable for cleanup costs incurred by the gov-
ernment or another person are called “po-
tentially responsible parties” (PRPs),8 and, 
in some circumstances, a single PRP can be 
held liable for all the costs of cleanup at a 
site.9 In its original form, CERCLA allowed 
only PRPs who themselves had incurred 
response costs—a term of art in CERC-
LA10—to bring actions to recoup their costs. 
This loophole left PRPs that had paid for 
response costs without actually performing 
the work themselves, including payment 
via settlement with the government, with 
no avenue of recovery against other PRPs.11 
Conceptually, it imposed joint and several 
liability without the accompanying com-
mon law remedy of contribution.12

As a result, in 1986, Congress passed 
the Superfund Amendments and Reautho-

rization Act of 1986 (SARA).13 The SARA 
created a contribution right for a PRP to 
sue other PRPs for their equitable shares 
of the response costs paid by the plaintiff 

once it had resolved its liability for response 
actions at the site in question with the 
Federal Government or a state govern-
ment.14 By offering PRPs the prospect of a 
contribution suit following resolution with 
state and federal regulators, SARA appeared 
to bolster not only CERCLA’s goal of 
speedy clean-up litigation but also the broad 
cooperative federalism principles that allow 
states to enforce certain federal environ-
mental provisions.15 After SARA’s enact-
ment, PRPs pondering litigation generally 
had two options available: a suit to recover 
their own directly-incurred response costs 
under Section 107 (“cost recovery”) and/or 
a suit to recover their indirect costs under 
Section 113 (“contribution”) from other 
PRPs.16

Plaintiffs’ attorneys love options and 
flexibility, and Section 107 cost recovery 
actions appear more advantageous when 
compared with Section 113 contribution 
actions. Section 107 bars equitable defens-
es,17 and it has the potential for a six-year 
statute of limitations for cost recovery 
actions as compared with a uniform three-
year statute of limitations under Section 
113 for a contribution action.18 Contrary to 
plaintiffs’ attorneys’ preference for options, 
courts value the efficiency and simplicity of 
obligation and invariability. Although the 
Supreme Court has not directly addressed 
the issue,19 eight circuit courts of appeals 
have considered whether a plaintiff may 
bring either a cost recovery action under 
Section 107 or a Section 113 contribution 
action, if both are available, and all eight 

circuit courts have restricted the plaintiff to 
a Section 113 contribution action.20

While our landscape may still appear 
foggy, we have established that a plaintiff 
that has previously resolved its liability for 
response costs through a settlement with 
the Federal Government or a state govern-
ment that then wishes to recoup response 
costs from other PRPs must almost cer-
tainly seek contribution under Section 113 
with its more limited three-year statute of 
limitations. With that background in mind, 
we may consider the case law leading up to 
Guam that attempted to define what exactly 
constitutes a PRP resolving its liability 
to the Federal or a state government for 
response costs through a settlement agree-
ment—that is, what exactly was believed to 
make the CERCLA Section 113 clock start 
ticking.

Case Law

That a settlement with the federal govern-
ment or a state government pursuant to 
CERCLA would be sufficient to trigger a 
CERCLA Section 113(f)(3)(B)21 action is 
a redundancy. But what about settlements 
pursuant to other environmental laws? 
Although there was not a definite answer 
to that question prior to Guam, the circuits 
were beginning to formulate a broad an-
swer that favored the Federal Government 
as a frequent CERCLA defendant.

In 2005, the Second Circuit in Consoli-

dated Edison Company of New York, Inc. v. UGI 

Utilities, Inc.
22 became the first circuit court 

of appeals to consider whether resolution 
of non-CERCLA claims could trigger a 
contribution action under Section 113(f)
(3)(B). The plaintiff, Consolidated Edison, 
contended that its settlement with the state 
of New York’s Department of Environmen-
tal Compliance (NYDEC) pursuant to New 
York state environmental laws was suffi-
cient for it to sue defendant, UGI, for con-
tribution.23 However, the Second Circuit 
panel disagreed and held that Section 113(f)
(3)(B) does not permit contribution actions 
based on the resolution of state law claims 
apart from CERCLA.24 The court identified 
two key foundations underlying its holding. 
The first was a settlement term whereby 
NYDEC reserved its rights to bring a future 
action against the plaintiff, which arguably 
meant that the settlement was not a full 

By offering PRPs the prospect of a contribution suit 
following resolution with state and federal regulators, 

SARA appeared to bolster not only CERCLA’s goal 
of speedy clean-up litigation but also the broad 

cooperative federalism principles that allow states to 
enforce certain federal environmental provisions.15
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resolution of the matter.25 The second was a 
House of Representatives committee report 
in SARA’s legislative history that the court 
characterized as requiring prior resolution 
“under CERCLA to seek contribution.”26

Five years later, a different panel of the 
Second Circuit held that resolution of state 
environmental liability and CERCLA liabil-
ity with the state of New York were suffi-
cient to trigger a contribution action.27 The 
Niagara Mohawk panel noted the obvious 
distinction that Niagara Mohawk’s consent 
decree had resolved its CERCLA liability 
and relied on the statutory text of Section 
113(f)(3)(B) to conclude that the absence of 
the United States as a party to the consent 
decree posed no problem.28 The panel 
rested its conclusion in part on an EPA 
amicus brief stating that Consolidated Edison 

“was not correctly decided.”29 The panel’s 
EPA-endorsed conclusion that resolution of 
CERCLA liability with a state was sufficient 
to trigger CERCLA’s statute of limitations 
rendered Consolidated Edison meaningless to 
other circuits considering the issue in the 
years ahead.

In 2013, the Third Circuit in Trinity 

Industries v. Chicago Bridge and Iron Co. 
answered the same question posed by Con-

solidated Edison regarding whether a state 
environmental law settlement can trigger a 
contribution action in exactly the opposite 
manner.30 Why the court did so is key: 
one of the Consolidated Edison panel’s two 
foundational pillars was built upon sand. 
That sand immediately gave way when 
the panel noted that the House committee 
report language built upon by the Second 
Circuit panel referred to Section 113(f)(1), 
not Section 113(f)(3)(B).31 The court also 
stated that, in its view, nothing in the text 
of Section 113(f)(3)(B) requires resolution 
of CERCLA liability in particular and found 
further support for its holding in the over-
lap between CERCLA and the relevant state 
environmental law.32

Knowing that it would break a tie in an 
ongoing circuit split,33 the Ninth Circuit is-
sued a comprehensive opinion34 for its 2017 
decision in Asarco LLC v. Atlantic Richfield 

Co.35 The court sided with the Third Circuit 
to hold that a settlement under a non-CER-
CLA federal authority could give rise to a 
CERCLA contribution action.36 Cognizant 
of debate regarding the House committee 

report’s reference to CERCLA Section 
113(f)(1) as opposed to (f)(3)(B), the Asarco 
court echoed the Third Circuit’s conclu-
sion regarding the House SARA report37 
and contrasted subsection (f)(1)’s specific 
language requiring a CERCLA predicate 
with subsection (f)(3)(B)’s lack of any such 
specificity.38 The court took confidence 
that the EPA concurred with its interpreta-
tion and further noted that SARA’s “broad 
remedial purpose [was]. . . to get parties 
to the negotiating table early to allocate 
responsibility . . . .”39

In 2019, the Seventh Circuit heard a 
case in which the plaintiff, Refined Metals 
Corporation, sought to escape Section 113’s 
three-year statute of limitations.40 In 1998, 
Refined had entered a settlement with 
the Federal Government and the state of 
Indiana resolving liability pursuant to the 
federal Clean Air Act,41 the Resource Con-
servation and Recovery Act,42 and state law. 
Since the settlement was silent regarding 
the resolution of CERCLA liability, Refined 
argued that its right to seek contribution 
had not been triggered.43 The Seventh 
Circuit disagreed, holding that “a settlement 
need not resolve CERCLA-specific liability 
in order to start the clock on a contribution 
action.”44 Echoing Asarco, the Seventh Cir-
cuit carefully compared CERCLA Sections 
113(f)(1) and (f)(3)(B), stating that the fact 
that subsection (f)(3)(B) contemplates reso-
lution under state law “makes it even more 
unlikely that Congress was concerned only 
with liability under the federal CERCLA 
statute.”45

To recap, prior to Guam, our CERCLA 
landscape had taken on a distinct shape 
with courts holding the following types of 
settlements sufficient to trigger a CERCLA 
contribution action: a CERCLA settlement 
with a state government (Niagara Mo-

hawk)46, a non-CERCLA state environmen-
tal law settlement with a state government 
(Trinity Industries)47, and non-CERCLA 
federal environmental law settlements 
with the Federal Government (Asarco 
and Refined Metals).48 However, faint yet 
discernible CERCLA shadows remained in 
all three of the latter cases.49 Could a federal 
environmental law settlement that did not 
cite CERCLA trigger a CERCLA contribu-
tion action’s statute of limitations? Enter 
now Guam, the Navy, and our Army.

Guam v. United States

The roots of Guam’s 2017 case against the 
United States ultimately lead back to the 
1940s when the Navy allegedly first began 
to use the Ordot Dump50 and the Army 
stationed dozens of Pacific Theater support 
units on Guam.51 While the military bases 
had their own landfills, the Ordot Dump 
was the operational landfill for the remain-
der of the island. Under Guam’s ownership 
and management since 1950, the Ordot 
Dump eventually became a 280-foot-tall 
mountain of trash. Nevertheless, the Ordot 
Dump lacked the basic environmental safe-
guards of a bottom liner and an upper cap. 
Both surface water runoff and rain perco-
lating through the dump’s contents picked 
up hazardous wastes and carried them into 
the nearby Lonfit River which ultimately 
flows into the Pacific Ocean.52

Unsurprisingly, the Ordot Dump 
caught the EPA’s attention. In 1986, the 
EPA began a series of attempts to force 
Guam to clean up the Ordot Dump.53 The 
culmination of these attempts was a 2002 
CWA lawsuit resulting in a 2004 consent 
decree.54 The consent decree required 
Guam to pay a civil penalty and close the 
Ordot Dump.55 Guam officially closed the 
Ordot Dump in 2011.56 In 2017, Guam 
sued the U.S. Department of Defense under 
CERCLA Section 107(a) for cost recovery 
and, alternatively, Section 113(f)(3)(B) for 
contribution to recoup some of the $160 
million it estimated were required to close 
and remediate the Ordot Dump.57

The United States immediately moved 
to dismiss, arguing that Section 113 contri-
bution was the only valid option of the two 
stated causes of action and that the 2004 
consent decree had triggered Section 113’s 
three-year statute of limitations, which had 
then elapsed. The district court denied the 
motion, and the United States sought an 
interlocutory appeal in the D.C. Circuit.58 
The D.C. Circuit panel first assessed and 
concurred with the logic of its sister circuits 
in concluding that Sections 107 and 113 are 
mutually exclusive and that Section 113 is 
the only remedy for plaintiffs who incur 
costs pursuant to a government settle-
ment.59 The question then became whether 
Guam’s 2004 CWA consent decree with 
the Federal Government was sufficient 
to trigger Guam’s right to seek CERCLA 
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contribution which would mean that the 
statute of limitations had run. In language 
echoing the prior case law, the D.C. Circuit 
panel highlighted the absence of CERC-
LA-specific language in Section 113(f)(3)(B) 
as compared with Section 113(f)(1) to con-
clude that a non-CERCLA settlement can 
trigger Section 113(f)(3)(B) contribution 

rights when it resolves the plaintiff’s liabili-
ty for a prior response action.60 With Guam 
limited to a Section 113 suit and the 2004 
consent decree triggering Guam’s Section 
113 rights, the statute of limitations had run 
a full decade before Guam filed suit. Guam 
requested a rehearing en banc and, being 
denied, appealed to the Supreme Court.61

The Supreme Court heard oral argu-
ment in April 2021, and in May, unani-
mously reversed and decided the case in 
Guam’s favor. The question presented was 
whether a non-CERCLA settlement can 
trigger a contribution claim under Section 
113(f)(3)(B) which would begin the statute 
of limitations.62 As discussed previously, 
the previous four of five total circuit court 
opinions held that a non-CERCLA set-
tlement could trigger contribution claims 
under certain conditions with a distinct 
trend toward broadening which types of 
settlement were sufficient. However, in 
language clearer than a remediated stream63 
the Supreme Court “h[e]ld that CERCLA 
contribution requires resolution of a CER-
CLA-specific liability.”64

Justice Thomas’s opinion, joined by all 
his colleagues, focused exclusively on the 
text of Section 113(f). Operating from an 
initial premise diametrically opposed to that 
of the circuit court panels deciding Asarco, 

Refined Metals, and Guam, the Supreme 
Court viewed Section 113(f)(1) as an “an-
chor provision”65 that moored the entirety 

of Section 113(f). Specifically, the relevant 
subsection of Section 113(f)(3)(B) refers 
explicitly to (f)(2), and (f)(2) itself mirrors 
(f)(1), the “anchor provision.”66 Read as a 
whole, Section 113(f), thus, presupposes 
only resolution of a CERCLA-specific 
liability as the predicate liability for con-
tribution under Section 113.67 The Court 

stated that the United States’ argument 
(and by extension the circuit court opinions 
underlying it) of functional equivalence 
between liabilities resolved under CERCLA 
and other environmental statutes stretched 
CERCLA beyond its statutory language.68

Conclusion

A glimpse across the CERCLA landscape 
now, just a short while after Guam, reveals 
a different scene than the one that had 
slowly grown up beginning with Niagara 

Mohawk in 2010. Of the four cases dis-
cussed, only Niagara Mohawk included 
resolution of the CERCLA-specific liability 
analysis required by Guam. Trinity Industries 
and Refined Metals respectively involved 
state statutory and consent decree refer-
ences to be deemed resolution of liability. 
After Guam, the logic and results of those 
opinions should not be expected to reap-
pear on the CERCLA landscape. Going 
into Guam, perennial CERCLA defendants 
had held out hope the Supreme Court 
would establish that the functional equiv-
alent of CERCLA resolution at least three 
years prior to the instant suit was sufficient 
to trigger CERCLA’s statute of limitations. 
However, the bud that the defendants 
hoped would blossom into a bright line 
rule was cut down, root and branch, as the 
SCOTUS lawn mower passed.

One thing apparent to everyone, 
regardless of familiarity with the techni-

calities of environmental law, is that a cut 
field inevitably grows back. How it changes 
over time as it grows back can be difficult, 
if not impossible, to forecast with certainty. 
Perhaps the only certainty in the immediate 
aftermath of Guam is that ongoing CERCLA 
Section 113 litigation involving a settlement 
more than three years prior to the com-
plaint will endure. It’s become time to watch 
the grass grow yet again—and beware of the 
sound of a lawn mower cranking up. TAL
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Command Responsibility for 

Subordinates’ War Crimes
A Twenty-First Century Primer

By Major Michael D. Winn

[T]he very fact that warfare is of such character as to afford infinite provocation for the commission of acts of cruelty by 

junior officers and the enlisted men, must make the officers in high and responsible position peculiarly careful in their 

bearing and conduct so as to keep a moral check over any acts of an improper character by their subordinates.
1

Legal advisor, take heed—when an enlisted member or officer 
of your unit commits a war crime in an armed conflict, your 

commander may be held responsible.2 Recent updates to the De-

partment of Defense Law of War Manual, The Commander’s Handbook 

on the Law of Land Warfare, and Army Command Policy confirm 
President Roosevelt’s declaration that commanders are ultimately 
responsible to keep their subordinates’ actions in check.3

Following World War II, German and Japanese commanders 
were tried for war crimes in international tribunals at Nuremberg 
and Tokyo.4 Some of these commanders were tried for war crimes 
they ordered their troops to commit, but other commanders were 
tried for war crimes they merely failed to prevent.5 In the seven-
ty-five years following those prosecutions, commanders have been 
aware that they may be held liable for not doing enough to pre-
vent, halt, or punish war crimes committed by their subordinates.6

The Vietnam War and the Global War on Terror have 
provided various examples of commanders running afoul of the 
requirements of the law of war. From the My Lai massacre to the 
abuses at Abu Ghraib prison to the murder of detainees during 
Operation Iron Triangle in Iraq, U.S. military forces have not  

always lived their righteous values—and leaders have been called 
to account.7 Now, as the U.S. military shifts its focus toward 
large-scale combat operations (LSCO) against peer and near-peer 
competitors, we must be ready to apply the law of war to a high-
er-speed, higher-intensity operating environment.8 Command-
ers—and by extension, their legal advisors—must prepare now for 
the legal and leadership challenges that LSCO will entail.9

This article first considers the breadth of command respon-
sibility for war crimes and summarizes the current standards 
in customary international law (CIL). It then explains how the 
international standard, first articulated by the United States in the 
tribunals following World War II, has made its way back into U.S. 
regulation and policy. Finally, the article considers commanders’ 
affirmative duties under the 2020 update to Army Command Policy, 
highlighting both good and bad examples from recent U.S. history 
and offering practice tips for command legal advisors.

Definition of War Crimes

In July 2020, the Army updated Army Regulation (AR) 600-20, 
Army Command Policy.10 The new version of the regulation added 
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paragraph 4-24, “Command responsibility 
under the law of war.”11 The paragraph 
provides:

Commanders are legally responsible 
for war crimes they personally com-
mit, order committed, or know or 
should have known about and take 
no action to prevent, stop, or punish. 
In order to prevent law of war vio-
lations, commanders are required to 
take all feasible measures within their 
power to prevent or repress breaches 
of the law of war from being commit-
ted by subordinates or other persons 
subject to their control. These mea-
sures include requirements to train 
their Soldiers on the law of land war-
fare, investigate suspected or alleged 
violations, report violations of the law 
of war, and take appropriate correc-
tive actions when violations are sub-
stantiated.12

This new provision on command 
responsibility for war crimes does not 
define the term “war crimes.”13 What then, 
are war crimes? Synthesizing the relevant 

sources, a war crime is an act or omission 
that is 1) a violation of the law of armed 
conflict (LOAC), 2) serious, 3) committed 
intentionally, 4) and pursuant to an armed 
conflict, as considered below.14

First, all war crimes are violations of 
the LOAC, also referred to as the law of 
war.15 In determining whether a LOAC vio-
lation exists for any act or omission, consid-
er whether there has been a violation of the 
Geneva Conventions, the Hague Con-
vention of 1907, or another treaty that is 
ratified by the United States or that reflects 
CIL.16 In the absence of any specific rule, 

look to the five LOAC principles derived 
from CIL: military necessity, distinction, 
proportionality, humanity, and honor.17 A 
failure to comply with these principles may 
indicate a LOAC violation.18

Second, not all LOAC violations are 
war crimes.19 A LOAC violation must be 
serious to be a war crime.20 An example 
of a non-serious LOAC violation is that 
of a combatant who steals bread from a 
civilian’s home in occupied territory to feed 
himself, in violation of the Hague Conven-
tion.21 In contrast, serious violations of the 
LOAC may be considered war crimes.22 For 
example, the U.S. War Crimes Act of 1996 
criminalizes “grave breaches” of the Geneva 
Conventions and portions of other key 
international treaties.23

Third, the actor must have acted 
intentionally or at least with culpable neg-
ligence—there is no such thing as a purely 
“accidental” war crime.24 A contemporary 
example is the attack by a U.S. AC-130U 
gunship on a hospital in Kunduz, Afghan-
istan, in 2015.25 Although at least thirty 
occupants of the hospital were killed, the 
incident was not a war crime, since the U.S. 
Service members involved did not know 

they were firing on a medical facility.26

Fourth, a war crime can occur only 
incident to an armed conflict.27 A war crime 
may arise during an international armed 
conflict,28 or it may occur during a non-in-
ternational armed conflict, as shown at the 
International Criminal Tribunal for Rwan-
da.29 With “war crimes” defined, the next 
section considers what it means to have 
command responsibility for them.

Historical Development

Command responsibility goes beyond those 
in a command billet and implicates all mil-

itary leaders, including platoon leaders and 
noncommissioned officers (NCOs), tasked 
with leading troops.30 Any commander or 
other leader who ordered or encouraged a 
subordinate to commit a war crime would 
be criminally liable as a principal for the act 
or omission of that subordinate.31 For ex-
ample, during Operation Iron Triangle near 
Samarra, Iraq, in 2006, Staff Sergeant Ray 
Girouard of the 101st Airborne Division 
encouraged, or perhaps ordered, his squad 
members to kill three Iraqi detainees.32 At 
his court-martial, Girouard was tried as a 
principal for premeditated murder.33

Command responsibility applies not 
only to those leaders who order or encour-
age their subordinates’ war crimes, but also 
to those leaders who fail to take appropriate 
action to counter such abuses.34 The cases 
explored below demonstrate the genesis of 
that duty.

Genesis of the “Knew or Should 

Have Known” Standard

From the 1474 trial of Peter von Hagen-
bach by the Archduke of Austria to U.S. 
courts-martial during the Philippine insur-
gency at the turn of the twentieth century, 
commanders have been held criminally 
liable for acts committed by their subordi-
nates.35 Nonetheless, it was not until three 
U.S. prosecutions following World War II 
that the international standard for com-
mand responsibility crystallized.36

In the first trial, General Tomoyuki 
Yamashita, commander of Japanese forces 
in the Philippines, was convicted by a U.S. 
military commission for “permitting” wide-
spread atrocities by those forces.37 Although 
the prosecution introduced little direct 
evidence that Yamashita actually knew of 
his troops’ actions, the panel found him 
liable for “crimes . . . so extensive and wide-
spread, both as to time and area, that they 
must either have been willfully permitted 
by the accused, or secretly ordered by the 
accused.”38 In other words, Yamashita was 
convicted because he “must have known” 
of the crimes yet failed to stop them.39 
The Yamashita judgment is historic, not 
for defining the exact contours of com-
mand responsibility, but for establishing 
that a commander may be held personally, 
criminally liable for failing to supervise and 
control subordinate troops.40

The Yamashita judgment is historic, not for defining 
the exact contours of command responsibility, 
but for establishing that a commander may be 
held personally, criminally liable for failing to 

supervise and control subordinate troops.40
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The Yamashita standard for command 
responsibility was soon refined by two 
cases from Nuremberg.41 In the Hostage 

Case, a panel of U.S. judges convicted Field 
Marshal Wilhelm List and other Ger-
man generals under a theory of command 
responsibility for their subordinates’ 
murders of civilian hostages in occupied 
territory.42 Later, in the High Command 

Case, Field Marshal Wilhelm von Leeb and 
other German officers were tried under a 
similar theory of command responsibility 
for subordinates’ war crimes on the Eastern 
Front.43 In both cases, the judges consid-
ered whether the accused knew or should 

have known that their subordinates were 
engaging in war crimes and that they failed 
to prevent or stop the crimes.44

The “Knew or Should Have Known” Standard 

and Customary International Law

The “knew or should have known” standard 
for command responsibility for war crimes 
took root in international jurisprudence.45 
In 1977, the standard was incorporated 
into Additional Protocol I to the Geneva 
Conventions in its provision for holding 
commanders liable for war crimes commit-
ted by subordinates.46 Later, in the 1990s, 
the “knew or should have known” standard 
was employed by the International Crimi-
nal Tribunal for Yugoslavia (ICTY).47 That 
same decade, the United States and over 
150 countries negotiated the Rome Statute, 
which established the International Crimi-
nal Court (ICC)48 and incorporated the con-
cept of “knew or . . . should have known” as 
the standard for command responsibility for 
war crimes.49 The ICC prosecutor applied it 
recently against a commander whose men 
had murdered, raped, and pillaged during 
an operation in Central Africa.50

Although the United States has not 
ratified AP I or the Rome Statute, it accepts 
the command-responsibility provision in 
AP I as reflective of CIL.51 Customary inter-
national law is consistent practice that states 
follow out of “a sense of legal obligation.”52 
According to CIL, then, commanders may 
be responsible for failing to prevent war 
crimes which they knew or had reason to 
know their subordinates would commit.53

Current U.S. Policy on Command 

Responsibility for War Crimes

The Uniform Code of Military Justice 
(UCMJ) does not expressly incorporate the 
international standard of “knew or should 
have known.”54 Nevertheless, a U.S. com-
mander should still be mindful of it, for the 
standard is both germane to multinational 

operations and fully incorporated into U.S. 
military policy, as explained below.

To start, the standard constitutes CIL55 
and is the rule by which many of our allies 
and partners judge their commanders’ 
actions.56 A U.S. commander in a coalition 
operation will want to keep in mind that 
partner-nation commanders may be judged 

A panel of American judges convicted Field Marshal Wilhelm List for war crimes on a theory of command 
responsibility. (Credit: German Federal Archive)
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based on what they “should have known.”57 
Furthermore, although not common, a 
foreign nation may attempt to exert crim-
inal jurisdiction over a U.S. commander.58 
For example, during the 2003 invasion of 
Baghdad, Iraq, a U.S. armored tank crew, 
believing it was under attack from enemy 
inside a hotel, opened fire and damaged the 
building.59 A Spanish journalist at the hotel 
was killed.60 Although a U.S. military in-
vestigation determined that the tank crew’s 
actions were justified, Spanish authorities 
charged two U.S. officers and an NCO with 
murder and issued arrest warrants.61 Spain 
did not drop the charges until 2008.62 The 
international “knew or should have known” 
standard would likely come into play in any 
foreign prosecution against a U.S. com-
mander.63

More importantly for American 
commanders, however, U.S. regulation 
and policy have fully embraced the “knew 
or should have known” standard for 

command responsibility for subordinates’ 
war crimes.64 In its section on command 
responsibility for subordinates’ war crimes, 
the 2015 Department of Defense Law of 

War Manual cites to the statute defining 
the liability of principals under military 
commissions.65 That statute includes as a 
principal a commander who “knew, had 
reason to know, or should have known” of 
subordinates’ punishable acts.66 Likewise, 
paragraph 4-24 of the 2020 version of AR 
600-20 provides, “Commanders are legally 
responsible for war crimes they person-
ally commit, order committed, or know 
or should have known about and take no 
action to prevent, stop, or punish.”67 The 
“knew or should have known” standard is 
also found in Field Manual (FM) 6-27, The 

Commander’s Handbook on the Law of Land 

Warfare, published in 2019.68

While all three of these recently released 
policies require a commander to take steps 
to prevent war crimes by subordinates, they 

differ in how they word the commander’s 
duty.69 The DoD Law of War Manual imposes 
on commanders a duty to “take necessary 
and reasonable measures to ensure that their 
subordinates do not commit violations of 
the law of war.”70 The term, “necessary and 
reasonable measures,” was adapted from 
language in the 1956 Army publication, FM 
27-10, Law of Land Warfare, and was carried 
over to its 2019 successor, FM 6-27.71 Army 
Regulation 600-20 employs a seemingly 
stricter standard for Army commanders, 
requiring them to take “all feasible measures 
within their power to prevent and sup-
press” LOAC violations on the part of their 
troops.72 Regardless, there is little practical 
difference between “all feasible measures,” 
from AR 600-20, and “necessary and reason-
able measures,” from FM 6-27.73

These policies instruct that command-
ers may be held accountable for not taking 
adequate measures to “prevent or repress” 
violations of the law of war.74 Command-

 “The Americans are back in Courtroom 600.” Waltraut Bayerlein, the Vice President of the Higher Regional Court of Nuremberg, noted the historic nature of the 
return of American Service members to the courtroom that hosted the Nuremberg Trials. Lieutenant Colonel Jeremy Steward, Staff Judge Advocate for 7th Army 
Training Command, presides as judge for the mock-court martial held in the storied room as part of an outreach to the local German community. (Credit: Staff 
Sergeant Ashley Low)
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ers are expected to act on what they should 

have known as they take these measures.75 
Commanders who fail to comply with their 
obligations with regard to the LOAC are 
at risk of an administrative reprimand or 
elimination.76 Worse, failure to comply 
could serve as the basis for a court-martial 
for dereliction of duty.77

The Commander’s Affirmative 

Duties and the Legal Advisor’s Role

Given that commanders may be held 
accountable for their omissions, a respon-
sible commander must lead proactively.78 
In regard to subordinates’ war crimes, AR 
600-20 reminds commanders of their three 
affirmative obligations: prevent, stop, and 
punish.79 These cornerstone duties are 
described in turn.

Prevent

As noted earlier, AR 600-20 requires 
commanders “to take all feasible measures 
within their power to prevent or repress 
breaches of the law of war . . . .”80 The 
regulation states that preventive measures 
“include requirements to train . . . Soldiers 
on the law of land warfare, investigate 
suspected or alleged violations, report vio-
lations of the law of war, and take appro-
priate corrective actions when violations 
are substantiated.”81 The components of 
prevention, i.e., to train, report, investigate, 
and take corrective action, are explored 
below.

Train

The DoD Law of War Program de-
mands that all military units be trained peri-
odically on the law of war.82 The Army has 
reinforced this directive in AR 350-1, Army 

Training & Leader Development, by imposing 
annual training requirements on units orga-
nized under a military table of organization 
and equipment (MTOE)—in other words, 
deployable, combat-ready units.83 In addi-
tion to annual training, MTOE units must 
also be trained in the law of war prior to de-
ployment.84 The commander is responsible 
to ensure troops receive the training, but 
the instruction itself may be conducted only 
by a judge advocate (JA) or a paralegal NCO 
certified by a JA.85 Additionally, the training 
must be specific to the unit’s designated 

missions or contingency plans and should 
be woven into field exercises.86

Time to train is always in short supply, 
especially leading up to a deployment.87 The 
command legal advisor must work diligently 

with the staff to ensure LOAC training be 
nested within the unit’s annual or pre-de-
ployment training plan.88 The command 
legal advisor or NCO should deliver the 
training personally,89 but the commander 
must continually reinforce LOAC precepts 
by emphasizing respect for noncombatants.90

A cautionary example of a command-
er who failed to train his subordinates 
adequately is Colonel (COL) Thomas 
Pappas, who in 2003–04 commanded the 
205th Military Intelligence Brigade, with 
responsibility over the Soldiers who en-
gaged in atrocities at Abu Ghraib prison in 
Iraq.91 Soldiers in the brigade abused Iraqi 
prisoners, in violation of common Article 
3 of the Geneva Conventions.92 Colonel 
Pappas received general-officer non-judicial 
punishment, in part because of his failure to 
train subordinates adequately in how to in-
terrogate prisoners the correct way.93 Com-
manders must learn from COL Pappas’s 
example—it is easy to deprioritize LOAC 
training requirements when the operational 
tempo is high, but the consequences may be 
dire for failing to train.94

Report and Investigate

Of course, when U.S. commanders 
learn of a suspected war crime, they have 
the duty to report up the chain of command 
or to an appropriate investigative body, 
such as the U.S. Army Criminal Investiga-
tion Division (CID).95 What may surprise 
some commanders, however, is that they 
have a duty to report any alleged violation 
of the LOAC, not just allegations of serious 
violations, up the chain of command to 
the appropriate Combatant Commander 

(CCDR).96 The duty to report does not de-
pend on the status of the alleged violators; 
they could be American, coalition, enemy, 
or neutral.97 Furthermore, the standard for 
determining whether an incident must be 

reported is credible information—although a 
commander must report the allegation even 
should it fail to clear that low bar.98

A legal advisor may want to advise the 
commander to err on the side of overre-
porting. Failure to report an alleged LOAC 
violation for fear of the boss’s disapproval 
could lead to far worse results.99 For exam-
ple, immediately after the My Lai massacre 
during the Vietnam War, the division 
commander and his assistant received 
information that a couple dozen noncom-
batants had been killed under suspicious 
circumstances.100 Nonetheless, the officers 
chose not to investigate the killings thor-
oughly, and they violated theater policy by 
failing to relay the information to higher 
headquarters.101 Their failure to properly 
investigate and report the My Lai killings, 
which claimed far more than a couple dozen 
victims, has contributed to an enduring 
stain on the Army’s reputation.102

When commanders learn of a report-
able incident, they must direct an investiga-
tion into the incident, unless already begun 
by higher headquarters or an investigative 
agency such as CID.103 As with the duty 
to report, the duty to investigate should 
be complied with strictly.104 Commanders 
should err on the side of investigating too 
much rather than too little.105

Take Corrective Action

Commanders who learn that their 
troops have become undisciplined—e.g., 
dehumanizing the enemy or disregarding 
LOAC training—have a duty to correct that 
issue.106 Commanders in this situation must 
reinforce subordinates’ understanding of 

Correcting troops’ indiscipline at the lowest level, 
even while still in garrison prior to deployment, is 

essential to preventing a larger-scale breakdown in 
discipline that could lead to LOAC violations.109
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the law of war, reeducate them on how to 
apply it, and employ sufficient checks on 
the troops’ conduct.107 The focus in correc-
tive action is on preventing future LOAC 
violations.108

Correcting troops’ indiscipline at the 
lowest level, even while still in garrison pri-
or to deployment, is essential to preventing 
a larger-scale breakdown in discipline that 
could lead to LOAC violations.109 When 
subordinates have a history of violence, 
substance abuse, or other misconduct, it 
should put a commander on guard about 
their propensity for LOAC violations, 
giving rise to a legal duty to take corrective 
action.110

The war in Afghanistan provides an 
example of when a commander should 

have known conditions were ripe for war 
crimes.111 A squad leader in the 2d Infantry 
Division, serving in Kandahar, told his men 
that all Afghans were “savages.”112 Soldiers 
in the platoon began to fantasize openly 
about ways to kill Afghan children and 
other civilians, and they reveled in “trophy” 
photos with their kills.113 The Soldiers’ 
behavior remained uncorrected by platoon 
and company leadership, even when the 
Soldiers shot an unarmed Afghan teenager 
in an open field.114 The platoon conducted 
at least four unjustified shootings of Af-
ghans before it was reined in.115 An engaged 
commander, immediately correcting low-
er-level misconduct, might have prevented 
most or all of these war crimes.116 Instead, 
the Soldiers’ actions, left unchecked, caused 
inestimable damage to the war effort in the 
minds of U.S. allies.117

In contrast, engaged commanders 
promote a climate of respect for the law 
of war.118 General Barry McCaffrey, who 
commanded the 24th Infantry Division in 
Operation Desert Storm, refused to allow 
Soldiers to speak of Iraqis disrespectfully, 
such as by disparaging their ethnicity or 
religion.119 He knew that talking of the ene-
my as subhuman would lead to treating the 
enemy as subhuman.120 General McCaffrey 
ordered that any Soldier suspected of a war 
crime immediately be placed in handcuffs 
and sent to the rear.121 General McCaffrey’s 
respect for Iraqi soldiers contributed to 
their willingness to surrender rather than 
fight.122

Correcting loose talk and wronghead-
ed attitudes requires engaged, involved 
leadership by commanders.123 Commanders 
must promote open dialogue with Soldiers, 
allowing them a safe place to discuss their 
emotions, to keep unchecked fear from 
leading to indiscriminate killing as was 
experienced at My Lai.124 Furthermore, 
commanders must cultivate a culture in 
which subordinates are open to asking for 
clarification on orders and are not afraid 
to give the boss bad news.125

 Commanders 
must constantly keep their finger on the 
pulse of the unit and mentor their subordi-
nate officers and NCOs to do the same.126

Stop

The classic example of a U.S. Service 
member who stopped a war crime, at 
least in part, is Warrant Officer (WO1) 
Hugh Thompson, the Army aviator who 
intervened to save at least ten unarmed 
Vietnamese civilians during the My Lai 
massacre.127 Although he was not a com-
mander, Thompson displayed the behavior 
prescribed by The Commander’s Handbook 

on the Law of Land Warfare—he investi-
gated when he suspected a war crime was 
being committed, he questioned superiors 
as necessary, and he acted to protect the 
innocent.128 Flying low over the hamlet in a 
light observation helicopter, Thompson, his 
door gunner, and crew chief saw up to one 
hundred bodies stacked in a ditch. Some 
were still alive.129 Thompson landed and 
asked a platoon leader if he was going to aid 
the wounded, but a tense exchange followed 
in which the platoon leader told Thompson 
to mind his own business.130 Thompson 
lifted off but soon saw ten civilians in a 
makeshift bunker, with U.S. troops closing 
in.131 Thompson landed again, placing his 
helicopter between the Soldiers and the 
civilians.132 With his gunner training his 
weapon toward the Soldiers, Thompson 
coaxed the villagers from the shelter and 
escorted them onto two larger helicopters 
which had landed nearby.133 He stopped 
again at the ditch and rescued a living child 
from the stack of bodies.134

Commanders are expected to have the 
courage to stop LOAC violations as soon as 
they learn they may be occurring.135 Even if 
it means placing oneself in harm’s way, as 
WO1 Thompson did at My Lai, a com-

mander’s duty is to protect both noncomba-
tants and the overarching strategic mission 
by leading from the front and intervening 
to stop war crimes.136

Punish

A commander’s responsibility with regard 
to subordinates’ war crimes does not ter-
minate once prevention of a war crime is 
no longer possible.137 Commanders have a 
duty to punish war crimes once they learn 
of them, with the goal of deterring future 
war crimes.138

The duty to punish means taking 
appropriate steps to bring a perpetrator to 
justice, such as by preferring or forwarding 
court-martial charges as appropriate.139 The 
inclusion of the duty to punish in AR 600-
20 should not be interpreted to mean that 
commanders no longer have independent 
discretion to dispose of misconduct in their 
ranks, for that would constitute unlawful 
command influence.140 Similarly, command-
ers will not violate AR 600-20 should the 
prosecution of an accused fail for matters 
beyond their control or should they deem 
non-judicial punishment or administrative 
action more appropriate.141

Conclusion

Meeting our Nation’s obligations under 
the law of war does not come automati-
cally—it requires leadership.142 In this era 
of increased focus on command responsi-
bility for war crimes, legal advisors have 
an important role to play in helping their 
commanders prevent, stop, and punish 
such offenses.143 Accordingly, legal advisors 
keep their commanders on the high road 
of command responsibility, where they can 
focus on their mission—to prepare Soldiers 
for combat and lead them in defense of our 
Nation.144 TAL

MAJ Winn is the chief of administrative law at 

U.S. Army Combined Arms Support Command 

and Fort Lee, Fort Lee, Virginia.

Notes

1. See Major William H. Parks, Command Responsibility 

for War Crimes, 62 mil. l. rev. 1, 9 (1973) (quoting 
U.S. President Theodore Roosevelt).

2. See off. of gen. Couns., u.s. DeP’t of Def., DePart-
ment of Defense law of war manual § 18.23.3 (12 



2022 • Issue 2 • Army Lawyer 45

June 2015) (C2, 13 Dec. 2016) [hereinafter DoD LoW 
Manual].

3. Id.; u.s. DeP’t of army, fielD manual 6-27, the 
CommanDer’s hanDbook on the law of lanD warfare 
paras. 8-29 to -31 (7 Aug. 2019) (C1, 20 Sept. 2019) 
[hereinafter FM 6-27]; u.s. DeP’t of army, reg. 600-
20, army CommanD PoliCy para. 4-24 (24 July 2020) 
[hereinafter AR 600-20].

4. John alan aPPleman, military tribunals anD inter-
national Crimes 139–264 (1954).

5. See, e.g., id. at 259 (discussing the Far East Military 
Tribunal); Opinion and Judgment of the United States 
Military Tribunal at Nuremberg in United States vs. 
Wilhelm List et al. (Feb. 1948), reprinted in the law of 
war 1303–43 (Leon Friedman, ed., 1972).

6. See Parks, supra note 1, at 20.

7. Amy H. McCarthy, Erosion of the Rule of Law as a 

Basis for Command Responsibility Under International Hu-

manitarian Law, 18 Chi. J. int’l l. 553, 574–75, 587–88 
(2018); Raffi Khatchadourian, The Kill Company, new 
yorker (June 29, 2009), https://www.newyorker.com/
magazine/2009/07/06/the-kill-company.

8. See Colonel Gail A. Curley & Lieutenant Colonel 
Paul E. Golden, Jr., Back to Basics: The Law of Armed 

Conflict and the Corrupting Influence of the Counterter-

rorism Experience, army law., Sept.–Oct. 2018, at 23, 
27; Christopher M. Rein, Weaving the Tangled Web: 

Military Deception in Large-Scale Combat Operations, mil. 
l. rev., Sept.–Oct. 2018, at 10, 14.

9. See allan a. ryan, yamashita’s ghost: war Crimes, 
maCarthur’s JustiCe, anD CommanD aCCountability 
334–41 (2012) (discussing recent historical changes to 
the practice of the law of war).

10. See u.s. DeP’t of army, reg. 600-20, army Com-
manD PoliCy (24 July 2020).

11. See id. para. 4-24.

12. Id.

13. See id. Working for the Union Army, Francis 
Lieber coined the term “war crime” in 1865 while 
examining the archives of the Confederacy in search of 
material implicating rebel leaders in such a crime. He 
did not find evidence to support a prosecution. Jessica 
Laird & John Fabian Witt, Inventing the War Crime: An 

Internal Theory, 60 va. J. int’l l. 53, 89–90 (2019).

14. See War Crimes Act, 18 U.S.C. § 2441; DoD low 
manual, supra note 2, § 18.9.5; gary D. solis, the law 
of armeD ConfliCt 329, 335–37 (2d ed. 2016). U.S. 
Army Field Manual 27-10, published in 1956 and now 
inactive, considered any violation of the law of war to 
be a war crime. u.s. DeP’t of army, fielD manual 27-
10, the law of lanD warfare para. 499 (July 1956) 
[hereinafter FM 27-10]. In defining “war crime,” the 
Department of Defense Law of War Manual gives three 
options: the all-encompassing definition from Field 
Manual 27-10, the definition of “war crime” as a serious 
violation of the law of armed conflict (LOAC), and a 
third definition of “war crime” as a serious violation 
of domestic law applicable during armed conflict. This 
article uses the second definition of “war crime” as 
a serious LOAC violation, as it is the interpretation 
favored by the directive framing the DoD Law of War 
Program and is the generally accepted approach in 
the twenty-first century. See u.s. DeP’t of Def., Dir. 
2311.01, DoD law of war Program para. G.2 (2 July 
2020) [hereinafter DoDD 2311.01]; Oona A. Hathaway 
et al., What is a War Crime? 44 yale J. int’l l. 53, 55 
(2019). The Department of Defense Law of War Manual 

recognizes the third definition as antiquated, yet states 
it may be helpful to categorize acts such as espionage 
and treason, which do not fit neatly into other formal-
izations of war crimes. DoD low manual, supra note 
2, § 18.9.5.

15. See DoD low manual, supra note 2, § 18.9.5. 
This article uses the terms “law of war” and “LOAC” 
interchangeably.

16. See 18 U.S.C. § 2441(c); Hathaway et al., supra note 
14, at 68. The War Crimes Act specifically includes the 
Protocol on Prohibitions or Restrictions on the Use of 
Mines, Booby-Traps and Other Devices as a source of 
war-crimes law. 18 U.S.C. § 2441(c)(4).

17. off. of gen. Couns., u.s. DeP’t of Def., DePart-
ment of Defense law of war manual § 2.1 (12 June 
2015) (C2, 13 Dec. 2016).

18. Id. § 2.1.2. See, e.g., the conviction at the Tokyo 
International Military Tribunal of Japanese service 
members for cannibalism, which international law had 
never prohibited explicitly. solis, supra note 14, at 332.

19. See id. § 18.9.5.2.

20. Id. For example, the London Charter, which estab-
lished the Nuremberg International Military Tribunal, 
defined war crimes as “violations of the law or customs 
of war. Such violations shall include, but not be limited 
to, murder . . . deportation to slave labour . . . killing of 
hostages, plunder of public or private property, wan-
ton destruction of cities . . . or devastation not justified 
by military necessity.” Agreement for the Prosecution 
and Punishment of the Major War Criminals of the 
European Axis art. 6(b), Aug. 8, 1945, 59 Stat. 1547, 82 
U.N.T.S. 280.

21. Prosecutor v. Tadić, Case No. IT-94-1-I, Decision 
on the Defence Motion for Interlocutory Appeal on 
Jurisdiction, ¶ 94 (Int’l Crim. Trib. for the Former Yu-
goslavia Oct. 2, 1995); Hathaway et al., supra note 14, 
at 88. Another example is a medic wearing a red-cross 
armband on the right arm rather than the left. DoD 
low manual, supra note 2, § 18.9.5.2.

22. solis, supra note 14, at 329–30.

23. War Crimes Act, 18 U.S.C. § 2441.

24. See id. § 2441(d)(1), (3) (establishing liability 
for intentional acts yet not for causing collateral or 
incidental damage). “Individual acts may constitute war 
crimes, and intent is not indispensable to prosecution. . 
. . Reckless, as well as intent, is a sufficient prosecutori-
al basis.” solis, supra note 14, at 330.

25. u.s. Cent. CommanD, summary of the airstrike 
on the msf trauma Center in kunDuz, afghanistan 
on oCtober 3, 2015: investigation anD follow-on 
aCtions 3 (n.d), https://www3.centcom.mil/FOIALi-
brary/cases/16-0061/00.%20CENTCOM%20Summa-
ry%20Memo.pdf.

26. Id. “The label ‘war crimes’ is typically reserved 
for intentional acts—intentionally targeting civilians 
or intentionally targeting protected objects.” See also 

McCarthy, supra note 7, at 579.

27. Prosecutor v. Tadić, Case No. IT-94-1-T, Opinion 
and Judgment, ¶ 572 (Int’l Crim. Trib. for the Former 
Yugoslavia May 7, 1997); solis, supra note 14, at 329, 
335–37. The Pictet factors and Tadić factors provide a 
guide to determine when violence rises to the level of 
armed conflict. See 1 Commentary, geneva Conven-
tion for the amelioration of the ConDition of the 
wounDeD anD siCk in armeD forCes in the fielD 49–50 
(Jean S. Pictet ed., 1952), https://www.loc.gov/rr/frd/
Military_Law/pdf/GC_1949-I.pdf; Tadić, Case No. 

IT-94-1-T, ¶¶ 561–62. Not every crime committed 
during an armed conflict is a war crime; however, it 
must have a nexus to the battlefield. “If, for instance, 
a civilian merely takes advantage of the general atmo-
sphere of lawlessness created by the armed conflict to 
kill a hated neighbor or to steal his property without 
his acts being otherwise closely connected to the armed 
conflict, such conduct would not generally constitute a 
war crime.” guénaël mettraux, international Crimes 
anD the aD hoC tribunals 42 (2005).

28. See, e.g., aPPleman, supra note 4, at 139–264 (de-
scribing the tribunals following World War II).

29. See S.C. Res. 955, ¶ 1 (Nov. 8, 1994) (establishing 
a UN-sanctioned international tribunal to prosecute 
“genocide and other serious violations of international 
humanitarian law” in Rwanda).

30. See ClauDe PillouD et al., int’l Comm. of the reD 
Cross, Commentary on the aDDitional ProtoCols of 
8 June 1977 to the geneva Conventions of 12 august 
1949 para. 3553 (Yves Sandoz eds., 1987) [hereinafter 
ICRC Commentary].

31. DoD low manual, supra note 2, § 18.23.1–.2. See 
10 U.S.C. § 877.

32. Raffi Khatchadourian, The Kill Company, new 
yorker (June 29, 2009), https://www.newyorker.com/
magazine/2009/07/06/the-kill-company.

33. Id.; United States v. Girouard, 70 M.J. 5, 8 
(C.A.A.F. 2011). The panel was instructed on negligent 
homicide as a lesser included offense of premeditated 
murder, and Girouard was convicted of three specifica-
tions of negligent homicide. Girouard, 70 M.J. at 6, 8. 
On appeal, the conviction was reversed for negligent 
homicide not being a lesser included offense of pre-
meditated murder under the elements test. Id. at 9–12.

34. DoD low manual, supra note 2, § 18.23.3. 
Moreover, as the 2020 update to AR 600-20 states, 
“Commanders are legally responsible for war crimes 
they personally commit, order committed, or know 
or should have known about and take no action to 
prevent, stop, or punish.” AR 600-20, supra note 3, 
para. 4-24.

35. Captain Jordan J. Paust, My Lai and Vietnam: Norms, 

Myths and Leader Responsibility, 57 mil. l. rev. 99, 
112–17 (1972).

36. See solis, supra note 14, at 423; ryan, supra note 9, 
at 340; leila naDya saDat, the international Crimi-
nal Court anD the transformation of international 
law 203–04 (2002).

37. In re Yamashita, 327 U.S. 1, 5, 13–14 (1946).

38. Decision of the United States Military Commission 
at Manila (Dec. 7, 1945), reprinted in the law of war, 
supra note 5, at 1596–98. Yamashita’s conviction was 
upheld by the U.S. Supreme Court, which confirmed 
that a commander is responsible under the law of war 
to control his subordinates. Yamashita, 327 U.S. at 15.

39. solis, supra note 14, at 423.

40. Parks, supra note 1, at 22, 37–38.

41. solis, supra note 14, at 423.

42. Opinion and Judgment of the United States 
Military Tribunal at Nuremberg in United States vs. 
Wilhelm List et al. (Feb. 1948), reprinted in the law 
of war, supra note 5, at 1303–43; 8 uniteD nations 
war Crimes Comm’n, law rePorts of trials of war 
Criminals 88–89 (1949); ryan, supra note 9, at 304–07.

43. Opinion and Judgment of the United States 
Military Tribunal at Nuremberg in United States vs. 



46 Army Lawyer • Issue 2 • 2022

Wilhelm von Leeb et al. (Oct. 1948), reprinted in the 
law of war, supra note 5, at 1421–1470; 12 uniteD 
nations war Crimes Comm’n, law rePorts of trials 
of war Criminals 111–12 (1949); ryan, supra note 9, 
at 308.

44. The “knew or should have known” standard is 
widely known as the Yamashita standard in interna-
tional jurisprudence. See, e.g., Major Michael L. Smidt, 
Yamashita, Medina, and Beyond: Command Responsibility 

in Contemporary Military Operations, 164 mil. l. rev. 
155, 200 (2000). However, the standard took form at 
the subsequent Nuremberg trials. ryan, supra note 9, 
at 302–08; Parks, supra note 1, at 87–89. One expert 
refers to the “knew or should have known” standard 
as the von Leeb–List standard. See solis, supra note 14, 
at 425.

45. Parks, supra note 1, at 88; solis, supra note 14, at 
423.

46. Protocol Additional to the Geneva Conventions 
of 12 August 1949, and Relating to the Protection of 
Victims of International Armed Conflicts art. 86, June 
8, 1977, 1125 U.N.T.S. 3 [hereinafter AP I].

47. See, e.g., Prosecutor v. Delalić, Case No. IT-96-
21-T, Judgment, ¶ 393 (Int’l Crim. Trib. for the 
Former Yugoslavia Nov. 16, 1998).

48. The US-ICC Relationship, int’l Crim. Ct. ProJeCt, 
https://www.aba-icc.org/about-the-icc/the-us-icc-re-
lationship/ (last visited Dec. 14, 2021). Although the 
United States has signed the Rome Statute, the U.S. 
Senate has not ratified it.

49. Rome Statute of the International Criminal Court 
art. 28(a), July 17, 1998, 2187 U.N.T.S. 90 [hereinafter 
Rome Statute].

50. Prosecutor v. Gombo, ICC-01/05-01/08, Judgment 
Pursuant to Art. 74 of the Statute, ¶¶ 29–30, 51–57 
(Mar. 21, 2016), https://www.icc-cpi.int/Court-
Records/CR2016_02238.PDF. Jean-Pierre Bemba 
Gombo, the leader of the Movement for the Liberation 
of the Congo and its military branch, was convict-
ed of murder, rape, and pillaging committed by his 
subordinates from 2002 to 2003 in the Central African 
Republic. Id. ¶¶ 1–2, 752. The International Criminal 
Court Appeals Chamber held that the Trial Chamber 
had incorrectly determined that Bemba had failed to 
take “necessary and reasonable measures” while acting 
as a remote commander with a non-linear command 
structure. Prosecutor v. Gombo, ICC-01/05-01/08 
A, Judgment on the Appeal of Mr Jean-Pierre Bemba 
Gombo Against Trial Chamber III’s “Judgment pursu-
ant to Article 74 of the Statute,” ¶¶ 171, 173, 191–92 
(June 8, 2018), https://www.icc-cpi.int/CourtRe-
cords/CR2018_02984.PDF. The Appeals Chamber 
overturned the conviction. Id., Judgment.

51. Michael Matheson, Deputy Legal Advisor to 
U.S. Department of State, 6th Annual American Red 
Cross-Washington College of Law Conference on 
International, Humanitarian Law: A Workshop on 
Customary International Law and the 1977 Protocols 
Additional to the 1949 Geneva Conventions, reported 
in 2 am. univ. int’l l. rev. 419, 428 (1987), reprinted 
in nat’l seC. l. DeP’t, the JuDge aDvoCate gen.’s 
legal Ctr. & sCh., u.s. army, law of armeD ConfliCt 
DoCumentary suPPlement 249–50 (2020).

52. Theodor Meron, Human Rights and Humanitarian 
Norms as Customary Law 3 (1989).

53. “The obligations created by Articles 86 and 87 are 
well within the precedents for war crimes liability 
established by American tribunals after World War 

II.” John W. Vessey Jr., Chairman, Joint Chiefs of 
Staff, Review of the 1977 First Additional Protocol 
to the Geneva Conventions of 1949 app. at 85 (May 
3, 1985), noted in Brian Finucane, U.S. Recognition of 

a Commander’s Duty to Punish War Crimes, 97 int’l l. 
stuD. 995, 1006 (2021). See also Smidt, supra note 44, at 
200, 213–15.

54. See Smidt, supra note 44, at 215-19; Major Trenton 
W. Powell, Command Responsibility: How the Internation-

al Criminal Court’s Jean-Pierre Bemba Gombo Conviction 

Exposes the Uniform Code of Military Justice, 225 mil. l. 
rev. 837, 871–79 (2017); Instructions from the Military 

Judge to the Court Members in United States vs. Captain 
Ernest Medina, reprinted in the law of war, supra 
note 5, at 1732.

55. Matheson, supra note 51.

56. See AP I, supra note 46, arts. 86–87; Rome Statute, 
supra note 49, art. 28(a). Most North Atlantic Treaty 
Organization members, for example, have ratified AP 
I and the Rome Statute. int’l Comm. of the reD Cross, 
treaties, states Parties anD Commentaries, https://
ihl-databases.icrc.org/applic/ihl/ihl.nsf/States.xsp?xp_
viewStates=XPages_NORMStatesParties&xp_treatySe-
lected=47 (last visited Jan. 13, 2022); The States Parties 

to the Rome Statute, int’l Crim. Ct., https://asp.icc-cpi.
int/en_menus/asp/states%20parties/pages/the%20
states%20parties%20to%20the%20rome%20statute.aspx 
(last visited Jan. 13, 2022).

57. See AP I, supra note 46, arts. 86–87; Rome Statute, 
supra note 49, art. 28(a).

58. Spain Drops US Army Murder Case, bbC news (May 
13, 2008, 5:05 PM), http://news.bbc.co.uk/2/hi/eu-
rope/7398973.stm.

59. Id.

60. Id.

61. Id.

62. See id.

63. Smidt, supra note 44, at 215. The American 
Servicemembers’ Protection Act prohibits transferring 
or extraditing U.S. persons for prosecution by the In-
ternational Criminal Court, but it does not and cannot 
foreclose prosecution by a court of a foreign nation. 
See 22 U.S.C. § 7423. See also solis, supra note 14, at 330 
(discussing a 2008 Italian criminal case against a U.S. 
Soldier stemming from a fatal shooting of an Italian 
officer at a checkpoint in Iraq).

64. See DoD low manual, supra note 2, § 18.23.3.2 
n.340; AR 600-20, supra note 3, para. 4-24.

65. DoD low manual, supra note 2, § 18.23.3.2 n.340 
(citing Military Commissions Act § 8, 10 U.S.C. § 950q 
(2009)).

66. 10 U.S.C. § 950q.

67. AR 600-20, supra note 3, para. 4-24.

68. FM 6-27, supra note 3, para. 8-31.

69. See DoD low manual, supra note 2, § 18.23.3; AR 
600-20, supra note 3, para. 4-24; FM 6-27, supra note 
3, para. 8-31.

70. DoD low manual, supra note 2, § 18.23.3. For 
liability to attach, there must be “personal neglect 
amounting to a wanton, immoral disregard of the 
action of [the commander’s] subordinates amounting 
to acquiescence in the crimes.” Id. § 18.23.3.2.

71. See FM 27-10, supra note 14, para. 501 (requiring 
“necessary and reasonable steps”); FM 6-27, supra note 
3, para 8-31. The term is also reflected in the Rome 

Statute for the International Criminal Court. Rome 
Statute, supra note 49, art. 28(a)(ii).

72. AR 600-20, supra note 3, para. 4-24.

73. See sources cited supra note 69. The Department of 

Defense Law of War Manual uses “feasible” and “reason-
able” without distinction. DoD low manual, supra 
note 2, § 5.2.3.1. But see James e. baker, the Centaur’s 
Dilemma 245 (2021) (holding “all feasible measures 
within their power,” from AP I, to be a higher standard 
than “reasonable measures,” as found in the Rome 
Statute).

74. Sources cited supra note 69. The standards 
expressed by these sources may be higher than those 
found in the UCMJ. See DoD low manual, supra note 
2, § 18.7.

75. DoD low manual, supra note 2, § 18.23.3.2; AR 
600-20, supra note 3, para. 4-24; FM 6-27, supra note 3, 
para. 8-31. The duty to “prevent or repress” violations 
under the “knew or should have known” standard 
carries with it a duty to investigate. See DoD low 
manual, supra note 2, § 18.4.3.

76. See AR 600-20, supra note 3, para. 4-6a; u.s. DeP’t of 
army, reg. 600-8-24, offiCer transfers anD DisCharges 
para. 4-2 (8 February 2020). For example, Colonel 
(COL) Michael Steele, commander of 3d Brigade, 101st 
Airborne Division (Air Assault), received an adminis-
trative reprimand for his response to the war crimes in 
Operation iron triangle. Paul von Zielbauer, Army Says 

Improper Orders by Colonel Led to 4 Deaths, n.y. times 
(Jan. 21, 2007), https://www.nytimes.com/2007/01/21/
world/middleeast/21abuse.html. Colonel Steele report-
edly received the reprimand for failure to report Iraqi 
deaths and “other details of the raid.”

77. DoD low manual, supra note 2, § 18.23.3.1. “A 
duty may be imposed by treaty, statute, regulation, 
lawful order . . . .” manual for Courts-martial, 
uniteD states pt. IV, ¶ 18c(3)(a) (2019) [hereinafter 
MCM]. See Victor Hansen, What’s Good for the Goose is 

Good for the Gander, Lessons from Abu Ghraib: Time for 

the United States to Adopt a Standard of Command Respon-

sibility Towards Its Own, 42 gonz. l. rev. 335, 401–13 
(2006–2007) (advocating for a new article to the 
Uniform Code of Military Justice to address command 
responsibility for war crimes).

78. See Smidt, supra note 44, at 197. “Commanders have 
a duty to maintain order and discipline within their 
command and to ensure compliance with applicable 
law by those under their command or control.” FM 
6-27, supra note 3, para. 8-29.

79. AR 600-20, supra note 3, para. 4-24 (codifying 
the three-part duty to prevent, stop, and punish war 
crimes helps the United States comply with its obli-
gations under customary international law). See AP I, 
supra note 46, art. 87; Matheson, supra note 51.

80. u.s. DeP’t of army, reg. 600-20, army CommanD 
PoliCy para. 4-24 (24 July 2020).

81. Id.

82. DoDD 2311.01, supra note 14, para. 2.7.b. All train-
ing must be consistent with the Department of Defense 

Law of War Manual. Id. para. 2.7.b.(2).

83. u.s. DeP’t of army, reg. 350-1, army training 
anD leaDer DeveloPment tbl.F-2 (10 Dec. 2017) [here-
inafter AR 350-1]. See History of Tables of Distribution 

and Allowances (TDA) Units, u.s. army Ctr. of mil. 
hist. (May 30, 1995), https://history.army.mil/html/
forcestruc/tda-ip.html.



2022 • Issue 2 • Army Lawyer 47

84. u.s. DeP’t of army, reg. 350-1, army training 
anD leaDer DeveloPment tbl.F-2 (10 Dec. 2017) (Law 
of War/Detainee Operations Training).

85. Id.

86. Id.

87. See u.s. DeP’t of Def., instr. 1322.32, Pre-DePloy-
ment training anD theater-entry requirements para. 
4.1.a (10 June 2020) (C1, 25 Aug. 2021).

88. See u.s. DeP’t of army, fielD manual 1-04, legal 
suPPort to oPerations paras. 3-24, 4-42, 4-47 (8 June 
2020) [hereinafter FM 1-04].

89. Id.; AR 350-1, supra note 83, tbl.F-2 (Law of War/
Detainee Operations Training).

90. Lieutenant Colonel Robert Rielly, The Inclination 

for War Crimes, mil. l. rev., May–June 2009, at 17, 19.

91. Abu Ghraib US Colonel Reprimanded, bbC news 
(May 12, 2005, 4:59 AM), http://news.bbc.co.uk/2/hi/
americas/4539033.stm.

92. Id. See Geneva Convention Relative to the Treat-
ment of Prisoners of War art. 3, Aug. 12, 1949, 6 
U.S.T. 3516, 75 U.N.T.S. 135.

93. Abu Ghraib US Colonel Reprimanded, bbC news 
(May 12, 2005, 4:59 AM), http://news.bbc.co.uk/2/hi/
americas/4539033.stm.

94. See id.; Rielly, supra note 90, at 19.

95. u.s. DeP’t of Def., Dir. 2311.01, DoD law of war 
Program para. 4.2 (2 July 2020).

96. Id. paras. 4.2, G.2. (defining “reportable incident”).

97. Id. para. 4.2.b.

98. Id. para. 4.2.c.

99. See seymour m. hersh, Cover-uP 256, 265–68 
(1972) (discussing the consequences faced by the 
division and brigade commanders for covering up the 
My Lai massacre).

100. 1 lieutenant general william r. Peers, u.s. 
army, rePort of the DePartment of the army review 
of the Preliminary investigations into the my lai 
inCiDent 10-5, 10-12 to 10-16, 10-40 to 10-41, 11-12 
(1974) [hereinafter peers inquiry].

101. Id.; hersh, supra note 99, at 206–11.

102. See w.r. Peers, the my lai inquiry, at xi–xii 
(1979); miChael bilton & kevin sim, four hours in 
my lai 23, 185 (1992). The death toll comprised at 
least 347 noncombatants—mostly women, children, 
and old men. Id. at 92–93.

103. DoDD 2311.01, supra note 14, para. 4.2.a.

104. See DoD low manual, supra note 2, § 18.4.3. 
Thorough investigation allows a commander to fulfill 
duties imposed by the “knew or should have known” 
standard of command responsibility. See Parks, supra 

note 1, at 90.

105. See MCM, supra note 77, R.C.M. 303 (“[T]he 
immediate commander shall make . . . a preliminary 
inquiry . . . .”).

106. AR 600-20, supra note 3, para. 4-24; Rielly, supra 

note 90, at 19–20.

107. See DoD low manual, supra note 2, § 18.4.2, 
18.4.4.

108. Rielly, supra note 90, at 23.

109. See McCarthy, supra note 7, at 556. “An Army 
leader operates with clear expectations regarding con-
duct so that indiscipline does not jeopardize mission 

success.” u.s. DeP’t of army, DoCtrine Pub. 6-22, 
army leaDershiP anD the Profession para. 1-94 (31 July 
2019) (C1, 25 Nov. 2019) [hereinafter ADP 6-22].

110. See McCarthy, supra note 7, at 564, 586–87 
(citing Prosecutor v. Delalić, Case No. IT-96-21-T, 
Judgement, ¶ 400 (Int’l Crim. Trib. for the Former 
Yugoslavia Nov. 16, 1998)).

111. See Mark Boal, The Kill Team: How U.S. Soldiers in 

Afghanistan Murdered Innocent Civilians, rolling stone 
(Mar. 28, 2011, 2:00 AM), https://www.rollingstone.
com/politics/politics-news/the-kill-team-how-u-s-
soldiers-in-afghanistan-murdered-innocent-civil-
ians-169793/.

112. Id.

113. Id.

114. Id.

115. Id.

116. See McCarthy, supra note 7, at 556; ADP 6-22, 
supra note 109, para 1-94.

117. See Jim Frederick, Anatomy of a War Crime: Behind 

the Enabling of the “Kill Team,” time (Mar. 29, 2011), 
https://world.time.com/2011/03/29/anatomy-of-a-
war-crime-behind-the-enabling-of-the-kill-team/ (dis-
cussing “outrage” in Europe over the “Kill Team” story 
despite a lack of interest in it in the United States).

118. Barry R. McCaffrey, Human Rights and the Com-

mander, Joint forCes q., Autumn 1995, at 10, 10–11.

119. See id. at 12. “[I]f we train a unit to hate insur-
gents and kill them in combat, and the unit finds it 
increasingly difficult to distinguish the insurgents 
from the population, in the minds of the Soldiers, the 
population may soon become the hated enemy and 
thus victims of unlawful conduct.” Rielly, supra note 
90, at 20.

120. Barry R. McCaffrey, Human Rights and the Com-

mander, Joint forCes q., Autumn 1995, at 10, 12.

121. Id.

122. Id.

123. Id. at 12–13. Leaders at all levels must also police 
their own speech. Even offhand remarks in jest, such 
as, “The only good prisoner is a dead one,” may be 
overheard and misinterpreted by Soldiers, leading to a 
climate of disregard for the Law of Armed Conflict. See 
Parks, supra note 1, at 78–80.

124. Lieutenant Colonel Robert Rielly, The Inclination 

for War Crimes, mil. l. rev., May–June 2009, at 17, 21.

125. Id. at 22. These problems contributed to the My 
Lai massacre and the failure of investigation afterward.

126. Id. at 22–23. “[A] moral, ethical command climate 
. . . is the single most important factor in preventing 
civilian casualties . . . . No substitute exists for ethical 
leadership manifested by the provision of training in 
garrison and throughout deployments.” Def. legal 
Pol’y bD., u.s. DeP’t of Def., rePort of the subCom-
mittee on military JustiCe in Combat zones 60 (2013).

127. bilton & sim, supra note 102, at 138–40.

128. See FM 6-27, supra note 3, paras. 8-2, -4, -7.

129. Peers inquiry, supra note 100, at 10-9 to -10.

130. miChael bilton & kevin sim, four hours in my 
lai 23, 138 (1992).

131. Id.

132. Id. at 138–39.

133. Id. at 139.

134. Id. at 139–40.

135. Colonel William G. Eckhardt, Command Criminal 

Responsibility: A Plea for a Workable Standard, 97 mil. l. 
rev. 1, 14 (1982); see ADP 6-22, supra note 109, para. 
8-4 (Leaders and Courage).

136. See Peers inquiry, supra note 100, at 10-8 to -11; 
DoD low manual, supra note 2, § 18.2 (discussing the 
practical reasons for enforcing compliance with the 
Law of Armed Conflict).

137. See AR 600-20, supra note 3, para. 4-24 (listing the 
duty to “prevent” as just one of a commander’s duties 
with regard to war crimes).

138. Deterrence is a key goal of punishment. See 
Military Order of November 13, 2001, Detention, 
Treatment, and Trial of Certain Non-Citizens in the 
War Against Terrorism, 66 Fed. Reg. 57,831, 57,833 
(Nov. 16, 2001).

139. MCM, supra note 77, R.C.M. 306 (initial disposi-
tion); Parks, supra note 1, at 80–81.

140. See MCM, supra note 77, R.C.M. 306(a); 10 U.S.C. 
§ 37(a) (command influence). International law impos-
es no duty to punish certain offenses a particular way. 
FM 6-27, supra note 3, para. 8-5.

141. See MCM, supra note 77, R.C.M. 306. If a com-
mander took unreasonably light action against an 
alleged war criminal, that could constitute a violation 
of the commander’s duty to punish. Parks, supra note 
1, at 80–81.

142. u.s. DeP’t of army, fielD manual 6-27, the 
CommanDer’s hanDbook on the law of lanD warfare 
paras. 8-1 (7 Aug. 2019) (C1, 20 Sept. 2019).

143. Id. para. 8-7. See AR 600-20, supra note 3, para. 
4-24 (added to AR 600-20 in 2020).

144. See Chief of Staff, U.S. Army, & Sec’y of Army, 
The Army Vision (n.d.), https://www.army.mil/e2/
downloads/rv7/vision/the_army_vision.pdf. Enforc-
ing compliance with the law of war enables mission 
accomplishment by enhancing troop discipline, setting 
an example for reciprocal compliance by opposing 
forces, and establishing a framework for perceived 
legitimacy by host-nation, allied, and U.S. populations. 
DoD low manual, supra note 2, § 18.2.



(Credit: Andy Dean – stock.adobe.com)



2022 • Issue 2 • Army Lawyer 49

No. 2
Cutting the Gordian Knot 

Delivering Principled Fiscal Counsel 

in Support of Operations

By Lieutenant Colonel Ryan Howard & Major Katherine F. Mitroka

It does not do to leave a live dragon out of your calculations, if you live near one.
1
 

As the United States has pursued her national interests over 
the last two decades, the importance of alliances has become 

ever more apparent. The recent interim national security strate-
gic guidance calls for a renewed commitment to our partnerships 
around the world “because our strength is multiplied when we 
combine efforts to address common challenges, share costs, and 
widen the circle of cooperation.”2 In furtherance of this strategy, 
national security leaders have increasingly adopted a “by, with, 
and through” (BWT) operational approach in support of military 
campaigns.3 Under this approach our “operations are led by our 
partners, state or non-state, with enabling support from the United 
States or U.S.-led coalitions, and through U.S. authorities and part-
ner agreements.”4 Significantly, BWT requires legal authorities 
that allow the U.S. military to build partner capacity and provide 
support to partner forces abroad.5 Consequently, the role of fiscal 
law at operational headquarters6 is now prominent.

For both national security law (NSL) and fiscal law (KFL) at-
torneys, the challenge is clear: provide planners with a clear under-
standing of funding authorities so commanders can leverage funds 
appropriated by the legislative branch7 to achieve the national 
security objectives of the executive branch.8 Against this separation 
of powers backdrop, Army organizational structure and doctrinal 

planning processes layer added complexity to this practice area. 
Fiscal law issues arise throughout the operations process9 and 
permeate each of the legal functions10 and each of the warfighting 
functions.11 Taken together, counsel of all ranks and backgrounds 
often confront a Gordian knot12 of appropriations and legal au-
thorities entangled with doctrinal processes and procedures. 

Do not be overwhelmed! Judge advocates (JAs) can cut the 
knot by understanding the operations process, integrating with the 
staff, mastering the law, offering legal counsel that enables plan-
ning, and providing legal reviews grounded in principled counsel. 
Using this approach, NSL/KFL counsel have a unique opportunity 
to create and preserve options for commanders. To that end, this 
article offers practical advice to JAs providing fiscal law counsel to 
commanders and staffs in support of operations. After an orien-
tation to relevant legal authorities and doctrine, the article offers 
observations, best practices, and examples based on the authors’ 
experiences in the U.S. Central Command (USCENTCOM) and 
U.S. Europe Command (USEUCOM) areas of responsibility.
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The Authorities Context: 

The Operations Process and 

Appropriated Funds

As dual professionals, JAs must master both 
the law and the profession of arms.13 These 
two bodies of knowledge converge when 
providing legal counsel at an operational 
headquarters. This is particularly true when 
practicing fiscal law, where the absence of 
funding authority can form hard limita-
tions14 that constrain the commander’s 
options and undermine the feasibility of a 
course of action.15 A successful NSL/KFL 
attorney, therefore, cultivates knowledge 
and skill as a professional staff officer and 

develops expertise in fiscal law. Therefore, 
let us first address the fundamentals of the 
Army’s processes.

Operations Process

Army commanders use the operations 
process to plan, prepare, execute, and assess 
assigned missions.16 Within this cycle, the 
commander visualizes, describes, directs, 
and leads, while the staff promotes shared 
understanding, enables decision-making, 
controls operations, and assesses prog-
ress.17 To drive the operations process, 
commanders cross-functionally organize 
their staffs into functional and integrating 
cells18 dedicated to understanding challeng-
es and developing proposed solutions.19 
Commanders leverage six warfighting 
functions to serve as functional cells, which 
enable and inform planning from a subject 
matter-specific perspective.20 Additional-
ly, commanders establish integrating cells 
comprised of subject-matter representa-
tives to develop comprehensive plans tied 
to specific time horizons.21 In this context 
sits the JA, who provides legal advice to the 
commander and staff.22

Judge Advocate Engagement 

in the Operations Process 

How then should JAs engage in the 
operations process? The role of the JA is 
wide-ranging. Judge advocates are “coun-
selors, advocates, and trusted advisors to 
commanders [and] staffs . . . who practice 
law [across] six legal functions.”23 With 
regard to the operations process, JAs must 
integrate with the staff to effectively pro-
vide legal advice to each of the warfighting 
functions.24 From a planning perspective, 

JAs are expected to engage throughout 
the Military Decision Making Process 
(MDMP)25 and contribute to numer-
ous planning products.26 Such support is 
required because legal issues, from any of 
the six legal functions, may arise within 
any planning cell or warfighting function.27 
Therefore, JAs must be postured to identify 
and resolve legal issues—irrespective of 
legal function—across all planning horizons 
(integrating cells) and throughout the battle 
rhythm (functional cells).

Fiscal Law

Legal issues pertaining to funding authori-
ties present considerable risk to command-
ers and their staffs as they develop plans 
in support of national security objectives. 
Why? Fiscal law issues have the unique 
potential to constrain operations in a way 
that cannot be resolved within the execu-
tive branch. The Constitution vested the 
legislative branch with the authority to fund 
the Federal Government.28 Significantly, 
that authority is expressed in the nega-

tive—“No money shall be drawn from the 
Treasury, but in Consequence of Appropri-
ations made by Law . . . .” 29 Consequently, 
all Federal Government activities, including 
those of the executive branch (e.g., mil-
itary operations), are dependent on the 
legislative branch appropriating funds.30 
Therefore, each activity contemplated by an 
operation must enjoy positive fiscal author-
ity. When an operation includes activities 
that do not fall within the parameters of an 
appropriation, funds may not be obligated 
in support of those activities. Moreover, the 
executive branch cannot unilaterally adjust 
constraints rooted in appropriated funds; 
to create or modify funding authority, the 
legislative branch must act. In this way, 
fiscal law uniquely constrains operational 
planning efforts.

Effective legal support to planners 
requires NSL/KFL counsel to engage early 
and often. Failure to do so could mean the 
staff will discover they lack positive fiscal 
authority too late, which wastes precious 
time, or the staff will not discover the error 
at all, thereby allowing the commander to 
unknowingly accept risk of violating federal 
law (e.g., the Anti-Deficiency Act).31 To 
avoid these outcomes, NSL counsel must 
develop a strong understanding of relevant 

funding authorities and constraints; while 
KFL counsel must attain fluency with 
ongoing operations to provide meaningful 
counsel on time.

Operational Funding in Action

Given the need for effective fiscal law coun-
sel throughout the operations process, how 
can JAs best advise leaders and planners? 
KFL/NSL practitioners should leverage 
a series of best practices, outlined below, 
throughout five phases of legal support: 1) 
staff integration, 2) staff education, 3) mas-
tery of the law, 4) legal advice to planners, 
and 5) legal reviews. This article outlines 
relevant authorities and doctrine, offers 
practitioner insights, and shares real world 
examples for each phase, enabling NSL/
KFL counsel to provide principled fiscal 
counsel at the speed of relevancy to create 
or preserve options for commanders.

Staff Integration: Staff Officership, 

Relationships, and Posturing Legal Personnel

Long before opining on a funding chal-
lenge, NSL/KFL counsel must integrate 
with the staff and develop strong relation-
ships with lead planners, warfighting func-
tions, and the chief of staff (COS) or exec-
utive officer (XO). According to doctrine, 
commanders make the best decisions when 
they are supported by a staff that collabo-
rates, engages in frank dialogue, and enjoys 
shared understanding.32 This teamwork 
“produces the staff integration essential to 
synchronized operations.”33 To achieve staff 
integration, the staff meets in integrating 
cells,34 operational planning teams,35 and 
working groups,36 organized into a battle 
rhythm37 to drive the operations process. 
While planners may not realize it, they 
require legal support—particularly fiscal law 
counsel—early in the planning process.38 
Judge advocates must fully integrate with 
each warfighting function and planning cell 
to describe funding authorities and identify 
potential shortfalls.39 To achieve successful 
staff integration, JAs must first develop 
proficient staff officer skills, build strong 
relationships, and effectively posture their 
legal personnel.

Staff Officership 

To effectively operationalize legal 
counsel, JAs must first become outstand-
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ing staff officers by communicating their 
knowledge, insights, and analysis to the 
commander and staff.40 This requires staff 
officers, including JAs, to be “experts in 
doctrine and the processes and procedures 
associated with the operations process . . . .”41 
“Doctrine” is the lingua franca for integrat-
ing with the staff—this is the language plan-
ners use to define problems and develop 
solutions.

42 Therefore, JAs must develop a 
fluency with doctrinal processes in order 
to translate their legal expertise into staff 
understanding. Judge advocates who cannot 
speak the language will not effectively 
communicate their legal advice. To that 
end, counsel must first master the opera-
tions process. Second, NSL/KFL attorneys 
must engage in the operations process—in 
garrison, during field training exercises, 
and in support of real-world operations. 
By participating in doctrinal processes, 
JAs will grow in their ability to anticipate 
challenges, communicate their advice, and 
coordinate solutions. Strengthening one’s 
knowledge of doctrinal processes is the first 
step to effective staff integration.

Relationships

Judge advocates must also develop 
strong relationships with the staff. As the 
adage goes: “relationships are a pacing 
item”43—they are critically necessary to 
achieve the mission.44 Nowhere is this more 
true than for the JA, where relationships 
form the context of the practice of law. JAs 
are in the relationship business every day—
by building strong relationships with the 
commander and staff, JAs gain access to the 
meetings and information they need to pro-
vide counsel that strengthens and refines 
planning. Without effective relationships, 
JAs are often out of position to deliver 
value—allowing planning to occur without 
the support of legal counsel who could help 
inform the development of feasible options.

How then should a JA develop rela-
tionships with the staff? Build Trust. High 
performing teams require mutual trust 
built through a shared understanding that 
is grounded in knowing one another. Prior 
to any legal crisis, JAs must build trust with 
the commander and staff through a blend 
of presence, intellect, and character.45 To be 
on the team, JAs must be with the team—in 
garrison and in the field.46 Moreover, JAs 

can bolster trust by leveraging their exper-
tise and displaying character to help their 
team solve problems and win.

Posturing Legal Personnel

Finally, JAs must be postured through-
out the headquarters in a way that pro-
motes staff integration. After developing 
sound relationships, the demand for legal 
counsel will exceed the supply of available 
personnel. This is particularly true for fiscal 
law counsel. Accordingly, JA leaders must 
determine how to best posture their limited 
legal personnel to ensure effective opera-
tional funding (opfunding) support to plan-
ning efforts. The challenge is to provide 
efficient support to the operations process 
by leveraging the correct attorney at the right 
place and at the right time.47 The NSL/KFL 
counsel can neither afford to miss a meeting 
regarding the use of appropriated funds, 
nor routinely attend meetings that are not 
ripe for opfunding advice.

Senior JAs should develop a legal sup-
port plan in coordination with the COS or 
XO to establish which events legal personnel 
will attend.48 JAs should first meet with 
each planning cell and working group lead 
to better understand the purpose, fre-
quency, composition, inputs, outputs, and 
agenda for each planning cell meeting and 
battle rhythm event.49 While most meetings 
will involve some activity subject to legal 
authority, JAs should consider attending 
meetings where 1) legal issues are likely to 
arise, 2) planners are unlikely to identify 
the issue, and 3) failure to identify the issue 
will result in wasted staff time or allow the 
commander to unknowingly accept risk.50 
When legal support is appropriate, JA lead-
ers should analyze which attorney is best 
suited to support each engagement.51

Judge advocates must also be inten-
tional about when to provide legal support. 
Identifying the correct moment for engage-
ment in the planning cycle is more art than 
science. When counsel engage too soon, the 
factual predicate is too vague to render legal 
advice. However, when counsel engage too 
late, plans may already be fully developed or 
executed. To strike this balance, JAs should 
ask: (1) am I engaging early enough to 
enable planning? and (2) am I engaging late 
enough such that planners have developed 
a sufficient factual predicate on which I can 

offer meaningful legal insight? In sum, JAs, 
leveraging their skill as staff officers and 
relationships with planners, should develop 
a legal support plan, in coordination with 
the COS/XO, that addresses when and 
where to posture limited legal resources to 
add value to the planning process. 

Practice Note: The Counter-ISIS 

Train and Equip Working Group.

At Combatant Commands (CCMD), 
where staff sections are large and oper-
ations are numerous, staff integration 
is of paramount importance. At U.S. 
Central Command (USCENTCOM), 
the Counter-ISIS Train and Equip Fund 
working group (CTEF-WG) required 
considerable effort to achieve staff 
integration. Each week, attendees from 
forward task forces, USCENTCOM, 
and representatives from the Office of 
the Secretary of Defense – Comptroller 
(OSD-C), Defense Security Cooperation 
Agency (DSCA), and the State Depart-
ment (DoS), would discuss various 
categories of partner force assistance 
(e.g., training, equipment, etc.). Ini-
tially, the working group participates 
limited their interaction to the meeting 
itself and attempted to resolve complex 
funding challenges in open forum. This 
approach produced friction as planners 
from various headquarters and various 
agencies debated the parameters of 
funding authorities. Over time, how-
ever, NSL/KFL attorneys were able to 
integrate with key stakeholders and gain 
access to key information before the 
meeting. This allowed counsel to iden-
tify potential legal issues, conduct legal 
research, and develop solutions prior to 
the working group. In sum, the CTEF-
WG improved because working group 
members developed mutual trust and 
increased communication throughout 
the team.52

Staff integration is the foundation of 
effective legal counsel. When JAs success-
fully integrate with planners, they enjoy a 
better understanding of the plan earlier in 
the planning process. Consequently, they 
can provide better counsel faster. To enjoy 



52 Army Lawyer • Issue 2 • 2022

this desired level of staff integration, JAs 
must become effective staff officers who en-
joy strong relationships with planners and 
posture their legal personnel in time and 
space to deliver value early in the planning 
process.

The Fiscal Law Context: Separation of Powers

After successfully integrating with the staff, 
NSL/KFL attorneys should educate key 
leaders and planners on the foundational 
principles of, and unique challenges pre-
sented by, fiscal law. Within the context of 
an operation, fiscal law concerns can seem 
bizarre if not comedic. From the planner’s 
perspective, they are developing courses 
of action based on guidance they received 
from their higher headquarters, who re-
ceived an order from a combatant com-
mander (CCDR), who received an order 
from the Secretary of Defense (SecDef).53 
Given that posture, planners are often 
shocked when a plan draws a fiscal law 

non-concur: “Hey Judge—we appreciate your 
support, but senior leaders at the highest 
levels tasked us to do this . . .so what is your 
legal concern?” To promote more efficient 
coordination, JAs are wise to meet with 
planners, explain need for positive fiscal au-
thority, and discuss the nuance that mission 
authority does not convey fiscal authority.

Positive Authority

Our Constitutional framework re-
quires that NSL/KFL counsel work closely 
with planners to ensure each activity of the 
operation enjoys positive fiscal authority. 
Counsel should focus their education efforts 
on several foundational fiscal law princi-
ples. First, counsel should start with the 
Constitution—address the appropriations 
clause and emphasize its negative phras-
ing.54 Address the fact that all executive 
activity (including operations) relies on 
appropriations by Congress: planners need 
positive funding authority for each activity 
contemplated by the operation.55 Describe 
the challenges and lengthy timelines asso-
ciated with creating or modifying appro-
priations. And, depending on the audience, 
conclude by sharing how attorneys analyze 
funding authorities in terms of purpose,56 
time,57 and amount.58

Mission Authority Is Not Fiscal Authority

Counsel should also address the 
challenging interface between fiscal law 
and the operations process. The central 
issue for JAs is the frequent conflation of 
mission and fiscal authorities. To expend 
appropriated funds in support of any mis-
sion, commanders must enjoy both mission 
authority59 and fiscal authority.60 While 
commanders and planners understand the 
general need for funding, they are often 
surprised to find they need any authority 
beyond the mission authority that flows 
from the President. Because funding 
authority flows from Congress alone, mis-
sion authority from the executive branch 
does not convey funding authority. There-
fore, NSL/KFL counsel should ensure 
leaders and planners understand the need 
for both authorities prior to approving any 
activities that require the obligation of 
appropriated funds.

Practice Note: Partner Force 

Assistance Activities in Orders

Under a BWT operational approach, 
orders often call for providing logistics 
support, supplies, and services (LSSS) to 
partner forces in support of operational 
objectives. However, these orders rarely 
include the authority required to fund 
the provision of LSSS. This dynamic, 
mission authority without funding au-
thority, can create friction between plan-
ners and attorneys. From the planner’s 
perspective, they believe the Joint Staff 
Execute Order (EXORD)—on its own—
conveys all authority required to provide 
the LSSS. This misperception requires 
opfunding counsel to educate planners 
on the need for positive fiscal authority, 
flowing from Congress outside of execu-
tive branch orders. After building shared 
understanding on the need for positive 
fiscal authority, counsel and planners 
can work together to identify available 
appropriations. Oftentimes, this requires 
counsel, in coordination with planners, 
to seek approval for funds available at 
higher echelons, develop legislative 
proposals, or modify the plan to access 
existing funding authorities.61 

Given the unique challenges presented 
by fiscal law, counsel must exploit opportu-
nities to educate leaders and planners on the 
relationship between funding authorities 
and operations. Judge advocates should help 
planners understand the broader separation 
of powers context: planners are developing 
courses of action to enable Department 
of Defense (DoD) activities in support of 
executive branch objectives by using funds 
appropriated by the legislative branch. In 
this context, planners are more likely to ap-
preciate the need for positive fiscal authori-
ty and the distinction between funding and 
mission authorities. When JAs have this 
discussion prior to planning, planners are 
better equipped to identify and resolve fiscal 
issues during planning; they are also more 
likely to understand fiscal advice and be able 
to resolve fiscal issues at the action officer 
level. However, educating planners on fiscal 
law principles is not enough—counsel must 
themselves master funding authorities and 
actively participate in planning to create 
and preserve options. 

Mastery—Legal Research and 

Technical Chain Discussions

Parallel to staff integration and education 
initiatives, JAs must also develop mastery of 
the legal authorities specific to the current 
planning effort. Whether creating new 
plans or modifying existing plans, com-
manders are looking for attorneys to pro-
vide clarity on how various legal authorities 
will enable or constrain their options. This 
is particularly true for fiscal law: Which 
activities enjoy positive authority? Which 
activities are prohibited or unfunded? 
Are there other available funding sourc-
es? Where is the authority unclear? This 
requires mastery of the funding authorities 
applicable to the specific operation.

Planning Context

Within the planning context, devel-
oping mastery should commence upon 
“Receipt of the Mission” during step one 
of the MDMP.62 By developing mastery 
prior to “Mission Analysis,” NSL/KFL 
counsel are better postured to advise the 
staff during planning.63 Judge advocates can 
accelerate their learning by reviewing all 
existing planning products, including their 
higher headquarters’ operations order,64 the 



2022 • Issue 2 • Army Lawyer 53

CCMD’s campaign and contingency plans,65 
and SecDef Execute Orders.66 By starting 
with these planning products, NSL/KFL 
counsel can leverage their understanding of 
the operating environment and the com-
mander’s desired end-state to focus their 
legal research.

Research

There are two common methodologies 
for fiscal law research: authorities-ori-
ented and activities-oriented. First, the 
authorities-oriented approach: counsel 
should review the higher headquarters’ 
planning documents and note any specific 
reference to a funding authority, includ-
ing law, policy, and regulation.67 Effective 
legal research includes both positive fiscal 
authority and prohibitions outlined in U.S. 
Code, National Defense Authorization 
Acts, and DoD Appropriations Acts. Legal 
research must also include any germane 
policy guidance from the Office of Man-
agement and Budget (OMB), DoD, military 
departments, and other federal agencies.68 
Finally, legal research should include all ap-
plicable regulatory guidance including, the 
DoD Financial Management Regulation

69 and 

military department regulations, directives, 
and instructions.70

Second, counsel should conduct activ-

ities-oriented legal research by examining 
planning products for each activity that 
implicates the use of appropriated funds. 
Counsel should review their higher head-
quarters’ order for tasks and activities that 
contemplate procurement of goods and ser-
vices, construction, security cooperation, or 
humanitarian assistance. While reviewing 
the order, counsel are likely to identify ac-
tivities that will require the expenditure of 
appropriated funds, but the order will not 
reference the required funding authority.71 
Therefore, to complete the activities-ori-
ented legal research, counsel must meet 
with the responsible planning cell and each 
warfighting function to understand the 
activities contemplated by planners. With 
a clearer understanding of the plan, counsel 
should research those authorities available 
to fund each anticipated activity and orga-
nize that research into a document library. 
Through authorities- and activities-oriented 
research, counsel will both identify and 
master the funding authorities implicated 
by the operation.

Funding Authority Matrix

Having established a funding author-
ities library, counsel should organize their 
legal research into an “authority matrix.”72 
While this product can take many forms, 
the substance should synthesize all relevant 
authority (i.e., law, policy, and regulation) 
for each category of expense. Consider 
categories such as: security cooperation,73 
burden sharing,74 acquisition and cross 
servicing agreements,75 humanitarian 
assistance,76 construction,77 partner force 
assistance,78 and extraordinary enabling 
authorities.79 When summarizing the po-
tential authorities, counsel should describe 
the fund’s purpose, limitations, and approv-
al authorities; note related limitations and 
prohibitions; and reference applicable law, 
policy, and regulation.80

Technical Chain 1.0

Legal research is not complete, and 
mastery cannot be achieved, until NSL/KFL 
counsel are able to refine their understand-
ing of fiscal authorities with senior coun-
sel. Building on their foundational legal 
research, NSL/KFL counsel should secure 
approval from their SJA to engage the legal 

Overseas Contingency Operations

Title Authority Purpose Funding Source Approval/Notice

CTEF - Iraq

Expires
31 DEC 2020

§ 1209 FY15 NDAA, 
as amended most 
recently by §1222 
FY20 NDAA

*Read CTEF Approp in 
concert w/NDAA

1. Assistance: training; equipment; supplies; 
stipends; repair/renovation; construction for 
facility fortification & humane treatment; and 
sustainment.

2. In the form of “Direct Support” [17 APR 19 
SECDEF] 

3. To vetted members of the Syrian opposition 
4. Who are “participating or preparing to participate” 

in activities  [CTEF Appropriation] 
5. That Counter ISIS forces [“kinetic defeat” – combat, 

combat support, combat service support]
6. In a country designated by SECDEF (Iraq, Syria, 

Turkey, Jordan, or Lebanon) [8 JUN 17 OSD Memo]

CTEF may also be used to fund border security of 
adjacent nations (Jordan, Lebanon, Egypt, Tunisia). 

Limit weapons divestitures to “small arms and light 
weapons” unless SECDEF approves (Congress notice).

CTEF may be used for both repair/renovation AND 
construction for facility fortification and humane 
treatment – construction/repair projects may not 
exceed $4M/project or $20M total [§1222 FY20 
NDAA].  Any project exceeding $1M requires CDR 
USCENTCOM approval [§1223 FY18 NDAA]

FY19 C-ISIL Train & 
Equip Fund (CTEF): 
$1.35B available 
until 30 SEP 20.

FY20 CTEF: 
$1.195B available 
until 30 SEP 21.

CJTF validates 
requirements – 
CENTCOM (CCJ5) 
endorses MOR prior 
to obligation

Requires 15 day 
Congressional 
Notification prior to 
obligation (FAP)

*Significant 
oversight with 
input from OSD(C), 
OSD(P), DoS, 
DSCA, DTRA, and 
USCENTCOM.*

Approval: SECDEF approval w/
SECSTATE coordination.  SECCDEF 
delegated through OSD(C) to 
Combatant Commanders

Contributions:  SECDEF may accept 
contributions from foreign Gov’ts. 
SECDEF delegated to CENTCOM 
authority to accept non-monetary 
contributions. [8 SEP 17, USD 
Memo, Norquist]

Treat as Stocks:  With written 
congressional notification from 
SECDEF, DoD may treat CTEF 
purchased equipment as DoD 
Stocks when that equipment is 
returned or not yet transferred (and 
no longer required) [22 JUN 18, DEP 
SECDEF Memo]

CTEF may NOT be used for 
DoD enabler costs; rule of law; 
governance; humanitarian 
assistance; civil infrastructure; jobs; 
or education.

FY20 CAA 9016 Cross Level S-TEF

See Also

- CC Memo, Mgmt of 
CTEF [AUG 19]

- OSD Memo, Mgmt of 
CTEF [17 APR 19]

- OSD Memo, Use of 
DoD Operating Funds 
ISO Foreign Security 
Forces [13 JUL 18]

- OSD Memo, Syria 
T&E Budgetary 
Guidance [9 FEB 15]

- § 9016 FY20 CAA 
(Cross-Level Syria to 
Iraq)
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technical chain (tech-chain), including their 
higher headquarters, service component, 
and CCMD; the Joint Staff; and poten-
tially the DoD Office of General Counsel 
(OGC). By engaging senior counsel, NSL/
KFL attorneys will dramatically strengthen 
their understanding of funding authori-
ties, evolving policy guidance, and OGC 
legal positions. One way to organize this 
engagement is through socialization of the 
“authority matrix.” By sharing this product 
with senior counsel, NSL/KFL attorneys 
will refine their knowledge of evolving au-
thorities, while building confidence in their 
mastery of well-settled funding authorities. 
In sum, effective fiscal law counsel requires 
inclusive frequent discussions between 
forward counsel (those closest to the facts) 
and senior counsel (those closest to law and 
policy). Therefore, OSJA leaders should al-
low and encourage their NSL/KFL counsel 
to directly engage the fiscal law tech-chain. 

Practice Note: Developing 

Mastery of 10 USC § 333

At CCMDs, planners in the J5 and 
forward headquarters frequently desire 
to build the capacity of partner nations. 
The key authority for this effort is 10 
USC § 333, “Foreign Security Forces: 
authority to build capacity,” which 
authorizes the use of funds to provide 
training and equipment. Consequently, 
NSL/KFL counsel required mastery of 
this funding authority. First, counsel 
reviewed the statute in detail, noting (1) 
categories of permissible operations and 
support; (2) that the Defense Security 
Cooperation Agency (DSCA) is the sole 
source of funding; and (3) coordination 
with the Secretary of State is required. 
Second, counsel reviewed applicable 
constraints, including limitations on 
construction and the applicability of 
the Leahy Amendment. Counsel then 
reviewed DSCA’s Security Assistance 
Management Manual (SAMM) and 
various “333” policy memoranda. After 
developing a composite view of the 
funding authority, counsel engaged 
attorneys at DoD OGC and DSCA to 
refine their understanding prior to en-
gaging J5 planners.81 

Prior to mission analysis (MA), NSL/
KFL counsel must aggressively pursue 
mastery of all relevant funding authorities. 
Counsel should review the planning prod-
ucts of the higher headquarters to kick start 
their legal research focused on the author-
ities implicated by the operation. Effective 
legal research includes, at a minimum, 
applicable law (funding authorities and 
prohibitions), policy guidance, and regula-
tions. After developing a solid understand-
ing of these authorities, NSL/KFL attorneys 
should engage senior counsel to understand 
established JS or DoD OGC legal positions. 
Following this tech-chain engagement, 
NSL/KFL counsel will be postured to sup-
port the SJA and enable planners to develop 
feasible courses of action. Developing this 
level of mastery is the key to practicing fiscal 
law at the speed of relevancy.

Legal Support to Planning

After developing strong staff relationships, 
briefing key leaders on fiscal law foundations, 
and developing mastery of relevant funding 
authorities, NSL/KFL attorneys are now pos-
tured to provide legal support to planners.82 
Judge advocates can deliver tremendous value 
to the commander and staff by engaging early 
in the planning process. Regarding fiscal law, 
it is essential for this engagement to occur 
as early as possible to enable planning and 
maximize lead time to resolve funding chal-
lenges. Counsel can best support planning by 
engaging in mission analysis, developing an 
authorities-activities crosswalk, providing 
a legal running estimate, and meeting with 
planners to promote shared understanding of 
available funding sources and limitations.

Mission Analysis

As the staff commences MA, legal 
support to planners increases in relevance 
and importance.83 During this step of the 
MDMP, the staff assesses the situation and 
“gather[s], analyze[s], and synthesize[s] in-
formation” about the operating environment 
to “better understand the situation and prob-
lem.”84 This assessment enables the staff to 
understand “what the command must accom-
plish, when and where it must be done, and 
most importantly why—the purpose of the 
operation.”85 The staff ascertains key tasks;86 
develops facts and assumptions;87 determines 
constraints, including resource limitations;88 

and reviews available assets—including 
the identification of resource shortfalls.89 
Throughout this assessment, the commander 
and staff rely on legal counsel to identify and 
understand the impact of legal authorities 
and limitations.90 As the staff works to un-
derstand the operating environment, frame 
the problem, and develop options for the 
commander, well-versed NSL/KFL counsel 
can deliver value by articulating funding 
parameters and anticipating shortfalls. 

Activities-Authorities Crosswalk

As part of the planning effort, NSL/
KFL counsel must find ways to translate 
their mastery of the law into useful “staff in-
puts” that strengthen the staff’s understand-
ing of funding authorities and limitations. 
One best practice is to develop an “activi-
ties-authorities crosswalk.” This product, 
often taking the form of a chart, depicts 
likely activities and the corresponding po-
tential funding authorities.91 The crosswalk 
will serve as a useful graphic for counsel 
to visualize which activities enjoy positive 
fiscal authority, which activities lack fund-
ing authority, which activities are prohib-
ited, and those areas where the authority 
is unclear. This legal planning product is 
a pragmatic way to anticipate questions 
from leaders, while equipping counsel with 
analysis that delivers value.  

Legal Running Estimate

NSL/KFL counsel should now provide 
input to the SJA’s legal running estimate 
(LRE). “A running estimate is the contin-
uous assessment of the current situation 
used to determine . . . if planned future 
operations are supportable . . . .”92 Running 
estimates are maintained throughout the 
planning process to inform course of action 
development and assessment.93 Doctrine 
acknowledges that running estimates 
will be unique, which is certainly true for 
SJAs.94 Using the crosswalk methodology, 
counsel may develop recommended input 
for the SJA’s LRE and brief the SJA on the 
parameters of funding sources for each 
major operational activity—noting where 
the command enjoys positive fiscal author-
ity, where prohibitions limit activities, and 
where funding shortfalls may occur. This 
discussion will strengthen the SJA’s under-
standing of funding sources.95
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Legal Advice and Shared Understanding

Equipped with a funding authority 
matrix, an activities-authorities crosswalk, 
and an updated running estimate, NSL/
KFL counsel are now postured to pro-
vide legal support to planning. Too often, 
however, this is the moment where staff 
integration breaks down. While each staff 
section knows their assessment, planners 
often fail to translate their knowledge into 
shared understanding throughout the entire 
staff.96 This is of critical importance for 
NSL/KFL counsel, who must communicate 
their understanding of funding authorities 
to planners with sufficient clarity to enable 
course of action development.97 Therefore, 
NSL/KFL counsel should aggressively en-
gage planners, while maintaining ongoing 
inclusive discussions with the tech-chain.98

As the MDMP continues, NSL/KFL 
counsel can deliver value by advising plan-
ners on funding authorities from course 
of action (COA) development (COAD-
EV) through approval.99 By providing 
legal advice during planning, planners are 
empowered to help ensure COAs conform 
to the law from inception. As the staff 
transitions from MA to COADEV, counsel 
will observe the factual predicate sharpen 
with detail. During this shift, legal counsel 
should evolve from a description of the law 
to advice on specific activities in light of 
the law. Counsel should highlight where 
activities enjoy positive fiscal authority and 
where activities are constrained by prohibi-
tions or funding shortfalls. Where appro-
priate, counsel should address policy and 
regulatory constraints, with recommenda-
tions to seek exceptions to policy.100 

Regarding limitations or shortfalls, 
NSL/KFL counsel have a unique opportu-
nity to create options for their command. 
Depending on the nature of the limitation 
and the urgency of the requirement, counsel 
can work to modify or eliminate limitations 
in a way that the rest of the staff cannot. 
When the plan hits a limitation, counsel 
should first describe the nature and source of 
the limitation.101 If the limitation is inflexi-
ble, counsel should work to identify different 
funding authorities or work with planners to 
change the plan to fall within the parameters 
of available funding authorities.102 If the staff 
cannot adjust the plan and no authorities 
are available within the command, counsel 

should look for broader enabling authori-
ties available at higher echelons or consider 
developing a legislative proposal.103

As NSL/KFL counsel advise planners, 
they should also reengage the legal tech-
chain and build on the foundational dia-
logue initiated during their legal research. 
Equipped with additional facts, counsel 
at operational headquarters are uniquely 
postured to strengthen legal support at ech-
elon. Through sharing updated planning ef-
forts and draft legal positions with counsel 
at higher headquarters, senior counsel will 
gain a better understanding of the operating 
environment and potential legal issues. In 
turn, the NSL/KFL counsel at the opera-
tional headquarters will receive guidance 
from senior counsel that will strengthen 
their understanding and legal reasoning. 
Counsel at the operational level can, in 
turn, push this refined legal perspective to 
forward counsel and themselves remain up 
to date on the operating environment. In 
this way, vertical dialogue strengthens the 
entire legal community. 

Practice Note: Advice to Planners 

on Afghan Reconciliation

When the time came for a political 
settlement between the Government 
of Afghanistan and the Taliban, US-
CENTCOM and USFOR-A planners, in 
coordination with legal counsel, worked 
to develop options. Following exhaus-
tive legal research, counsel conducted 
inclusive discussions throughout the legal 
tech-chain. This engagement validated 
counsel’s opfunding analysis and the legal 
community developed a single position—
no funding source was available for this 
purpose. Recognizing the desired activity 
could not be modified, counsel worked 
with planners to develop a way ahead: 
seek approval for emergency and extraor-
dinary expense (EEE) funding authority, 
while simultaneously developing a leg-
islative proposal for the next fiscal year. 
This approach enabled planning, while 
developing a more fulsome authority for 
use in the future. That proposal ultimate-
ly became § 1218 of the FY20 NDAA, 
“Support for Reconciliation Activities Led 
by the Government of Afghanistan.”104 

Providing legal advice in support of 
planning requires aggressive preparation 
for and engagement in MA and COAD-
EV.105 Commanders and planners cannot 
afford for NSL/KFL counsel to limit their 
support to a legal review of the operations 
order at the end of MDMP. At that point, 
the plan, relying on an incomplete or inac-
curate understanding of fiscal authorities 
presents considerable risk to mission (i.e., 
we cannot fund this activity) or to the com-
mander (i.e., an Anti-Deficiency Act Vio-
lation). Instead, NSL/KFL attorneys must 
offer insights into relevant legal authorities 
during planning. Judge advocates can best 
deliver value by developing an activities-au-
thorities crosswalk; drafting inputs to the 
running estimate; and briefing planners on 
funding authorities that support, fail to sup-
port, or prohibit each activity contemplated 
by the operation. Counsel must encourage 
planners to not abandon key activities when 
confronted with a perceived funding chal-
lenge. Instead, planners and attorneys must 
fight through friction to create options. Fis-

cal solutions almost always exist. Counsel who 
engage early in the planning process deliver 
tremendous value by enabling planners to 
develop legally sufficient COAs.

Legal Reviews of Operations Orders 

and Expenditure of Funds

When a course of action is approved by 
the commander, the staff transitions to 
orders production106 which necessitates 
formal legal review by NSL/KFL counsel.107 
During this phase of planning, NSL/KFL 
counsel review the operations order for 
legal sufficiency and they review ancillary 
actions that seek to obligate appropriated 
funds in support of activities envisioned 
by the operation.108 In both contexts, NSL/
KFL attorneys must validate that the activi-
ty or object of procurement enjoys positive 
fiscal authority. This first requires a clearly 
defined factual predicate.

Factual Predicate

Counsel must understand the salient 
facts of both the operation and the atten-
dant activities prior to developing a legal 
position and drafting a legal review. To that 
end, counsel must work closely with the 
staff to ensure the operative facts are clear, 
accurate, and stable. If plans and related 
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actions are opaque, NSL/KFL counsel can-
not effectively determine if positive fiscal 
authority exists for a particular activity or 
procurement. Instead, counsel require a 
clear recitation of facts reduced to writing 
and endorsed by a senior leader.109 Addi-
tionally, the factual predicate must be accu-

rate. When the legal review relies on facts 
that differ from what is actually going to 
happen, the legal review is nullified. Finally, 
the factual predicate must be stable. When 
facts evolve and differ materially from those 
originally presented to counsel, the legal 
review is, again, void. It is incumbent upon 
counsel to educate planners and approv-
al authorities that legal reviews rest on a 
foundation of facts and when those facts are 
wrong or evolve, the legal conclusions frac-
ture and the legal recommendation can no 
longer stand.110 When the staff fails to ad-
vise of changing facts or counsel fail to em-
phasize the fact-sensitive nature of the legal 
review, they allow the approval authority 
to unknowingly accept risk of violating the 
anti-deficiency act. For these reasons, the 
NSL/KFL counsel must ensure the factual 
predicate is clear, accurate, and stable before 
providing a legal review of the operations 
order or ancillary actions concerning the 
obligation of appropriated funds.

Legal Review of the Operations Order

The first category of legal review 
concerns the order itself. During the “orders 
reconciliation process,” the staff reviews the 
operations order to ensure it “is internally 
consistent and is nested with the higher 
commander’s intent.”111 As part of this pro-
cess, JAs for each legal function complete 
their legal analysis in support of the SJA’s 
single legal review of the operations or-
der.112 This review is both broad and deep, 
including the base operations order and 
each annex containing legally-significant 
matters.113 Counsel should leverage their ac-
tivities-authorities crosswalk to review the 
fiscal law aspects of the operations order.114 
Specifically, counsel should examine the 
order for each activity that will require the 
use of appropriated funds and ensure there 
is an available funding source.115 A legal 
review of this scope and detail will require 
considerable time. Therefore, NSL/KFL 
counsel should coordinate with the SJA for 

guidance to provide the best possible legal 
review on time.

When the reviewing NSL/KFL coun-
sel is satisfied that the activities contem-
plated by the order enjoy positive fiscal 
authority, counsel will recommend the SJA 
concur in the final legal review. If, howev-
er, a review of the order reveals activities 
that lack funding or violate prohibitions, 
counsel should immediately brief the SJA.116 
Additionally, NSL/KFL counsel should 
meet with planners, clearly describe the 
constraint, and offer a way ahead.117 When 
this occurs, counsel should walk planners 
through the following options: 1) modify 
the plan to fall within the parameters of 
the funding authority, 2) coordinate for 
broader funding authorities118 or an excep-
tion to policy, or 3) develop a legislative 
proposal to create a new funding authority. 
When the plan is inflexible and there is 
insufficient time to fully resolve the fiscal 
law issue, an established best practice is to 
insert a clause in the order stating that the 
activity is “subject to the identification of 
positive fiscal authority.”119 This approach 
enables orders production to continue; flags 
the issue for the forward headquarters; and 
allows planners, resource managers, and 
attorneys to pursue viable funding options 
in parallel with the orders process. 

Practice Note: Humanitarian Assistance

Within any operation, humanitarian 
crises often arise prompting planners 
to add humanitarian assistance (HA) 
activities to existing orders. When this 
occurred at USCENTCOM, counsel 
worked through the aforementioned 
process. First validate the factual pred-
icate is clear and stable—what exactly 
is the unit going to provide to whom, 
when, where, and why? Let us assume 
the activities include 1) purchasing relief 
commodities for internally displaced 
persons, 2) providing transportation, 
security, and logistical support to 
personnel from the U.S. Agency for 
International Development (USAID), 
and 3) construction of prison facilities. 
Equipped with clear and stable facts, 
counsel can transition to the law: review 
legal research materials and consult the 
authority matrix to identify potential 

funding authorities. Next counsel should 
synthesize the facts and the law through 
an activities-authorities crosswalk. For 
each activity, counsel should identify the 
most specific funding authority available 
for this purpose. In this case, counsel 
should conclude that the CCMD may 
expend Overseas Humanitarian, Disaster 
Assistance, and Civic Aid (OHDACA) 
funds under 10 U.S.C. § 2561 authority 
for both the support to IDPs and USAID. 
However, no positive authority exists to 
fund the construction of a prison. At this 
point, counsel should engage the SJA 
and advise planners accordingly.120 

Legal Reviews of Ancillary 

Actions Related to Operations

The second category of legal review 
concerns actions ancillary to the order that 
are required to enable the operation. These 
actions arise in any number of ways. For 
example, guidance from the commander, 
engagement by an individual staff section, 
an output from a working group, or by im-
plication from the order itself. Operational 
headquarters coordinate such actions using 
a variety of formal and informal process-
es.121 The combination of operational time-
lines, variant staffing processes, and fiscal 
law creates unique challenges for NSL/KFL 
attorneys. Counsel must work closely with 
the staff to provide legal advice that creates 
and preserves options for the commander. 
To this end, fiscal law legal reviews should 
be integrated across the legal team, coor-
dinated throughout the legal tech-chain, 
delivered in a manner that promotes speed, 
and organized in a way that is easily under-
stood by approval authorities.

First, legal reviews should be integrat-
ed within the legal team into a single legal 
position—the SJA speaking with one voice. 
Many actions in the operational setting 
implicate multiple legal functions. When 
this occurs, the legal team must avoid com-
municating inconsistent legal positions.122 
The deputy SJA is usually the protagonist 
for this integration—ensuring analysis from 
each relevant legal function, including fiscal 
law, is included in developing the legal 
position. This internal integration will 
ensure each legal subsection understands 
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the analysis and concerns of every other 
legal function. Moreover, this synchroni-
zation will ensure the SJA is empowered 
to advise the commander and staff with a 
complete analysis from all relevant legal 
functions. The result will be a more helpful 
single pronouncement of legal sufficiency 
or insufficiency.

Second, fiscal law legal reviews should 
be coordinated with the legal tech-chain 
when appropriate.123 With the support of 
their SJA, NSL/KFL counsel may decide to 
socialize their legal positions and draft legal 
reviews with senior and forward counsel. 
As discussed more fully above, vertical 
coordination is important to ensure counsel 
enjoy a current understanding of law, 
policy, and regulation.124 Similarly, coordi-
nation with forward counsel will ensure the 
legal review reflects a current understand-
ing of the operating environment and plan. 
The virtue of this vertical coordination is 
two-fold: it ensures consistent legal counsel 
from the entire legal community and, when 
limitations are discovered, it accelerates any 
required coordination for alternate funding 
authorities or exceptions to policy.

Third, JAs should communicate their 
legal position in a way that maximizes 
speed, while mitigating risk to the com-
mand. Too often, fiscal counsel default 
to lengthy formal legal reviews. Instead, 
counsel should intentionally determine 
how to best provide their counsel for each 
situation.125 There are times when verbal 
fiscal law advice is appropriate. While it 
carries risk, this approach offers speed and 
should be considered for well-settled legal 
matters, with stable authorities, clear facts, 
and tight planning timelines.126 Second, 
counsel may decide to communicate their 
advice by email. This method “flattens com-
munications”—allowing counsel to quickly 
build shared understanding with leaders, 
planning teams, and attorneys throughout 
multiple headquarters. However, coun-
sel should take steps to ensure their legal 
advice does not “get ahead” of the SJA, the 
approval authority’s decision on funding, or 
the commander’s decision for the activity.127 
Finally, counsel may communicate their 
legal opine through a formal legal review. 
This approach builds a record of the facts 
known at the time, captures the attorney’s 
understanding of the law, and documents 

the recommendation made to the approval 
authority. As NSL/KFL counsel are pre-
paring to opine on the use of appropriated 
funds, they should intentionally select the 
means of providing that advice that best 
supports the operational timeline, in light 
of the risk presented.

The legal review itself should con-
sist of counsel’s opine on the law, read on 
policy, business advice on risk, and overall 
recommendation.128 Moreover, fiscal law 
legal reviews should be easily understood in 
a rapid single reading. After opening with a 
clear conclusion, counsel should succinctly 
summarize key facts and efficiently commu-
nicate their purpose-time-amount analysis. 
To the maximum extent possible, counsel 
should limit caveats.129 Counsel should then 
identify funding constraints and limita-
tions, with specific references to the source 
authority (i.e., law, policy, or regulation), 
and describe the impact. Counsel should 
identify the risk and then articulate ways to 
mitigate or eliminate that risk. Finally, legal 
reviews should end with a clear conclusion 
and recommendation.130

A Word on Advocacy

A JA builds trust by developing a 
reputation as a credible problem solver—an 
attorney who uses their staff officer acumen 
and mastery of the law to create and preserve 
options for planners and commanders. In 
seeking to deliver value, however, counsel 
must not compromise their reputation in an 
effort to “get to yes.” As NSL/KFL counsel 
advise commanders on using appropriated 
funds to achieve executive branch objectives, 
they must dispassionately analyze the avail-
ability of funding authorities.131 In doing so, 
NSL/KFL counsel must not advocate—coun-
sel must not bend the parameters of a fund 
around the facts of the operation.132 When 
advocacy permeates fiscal law reviews, coun-
sel enable approving authorities to unknow-

ingly accept risk. The approval authority will 
see a clean legal review that “concurs.” Based 
on their trust and confidence in their JA, the 
approval authority will then obligate funds 
. . . not knowing that counsel accepted risk 
on their behalf by bending the law around 
the facts of the plan. Effective fiscal law 
advice requires dispassionate analysis—never 
advocacy. 

 Practice Note: MILAIR

Military air (MILAIR) is a common 
action that directly relates to operations 
but flows outside of the orders process. 
Typically, the order itself will vaguely 
contemplate the support, but not provide 
sufficient detail. When the recipient of 
the support is from another agency (e.g., 
DoS) or a foreign partner (e.g., foreign 
Chief of Defense), opfunding counsel is 
directly implicated. Let us assume the 
support concerns MILAIR transportation 
of a U.S. Ambassador from Kuwait to 
Country X to visit with a Disaster Assis-
tance Response Team. The genesis of the 
action should be DoS leveraging the Ex-
ecutive Secretary (“EXECSEC”) process 
seeking reimbursable or nonreimburs-
able support from the DoD. Often, how-
ever, the request flows from a forward 
DoD senior leader seeking CCMD ap-
proval of the movement. In this circum-
stance, counsel will have three questions: 
1) has DoS requested the support; 2) 
does this support concern space available 
noninterference travel; and 3) if this is 
not Space-A, will this support be on a 
reimbursable or nonreimbursable basis? 
Let us assume this is not “Space-A” and 
that DoS submitted a request for support 
on a nonreimbursable basis. NSL/KFL 
counsel will conclude that SecDef is 
the approval authority for this travel 
and, separate from SecDef’s approval, 
the command must identify a funding 
source. With the support of the SJA, 
counsel should engage Chairman’s Legal 
and, potentially, DoD OGC to validate 
their legal position and preheat the ac-
tion seeking SecDef approval of MILAIR 
and EEE to fund the transportation on a 
nonreimbursable basis.133 

As the staff completes the orders recon-
ciliation process, NSL/KFL counsel conduct 
legal reviews of both the operations order 
and ancillary actions related to the order. 
Before developing a legal position on either 
of these matters, counsel should first ensure 
they have a ripe factual predicate—a set of 
operative facts that are clear, accurate, and 
stable. Equipped with a vivid picture of the 
plan, counsel should review the order using a 
cross-walk approach to validate each activity 
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enjoys positive fiscal authority, noting those 
activities that will require separate actions to 
access or create funding authority. Running 
parallel to the orders process is an entirely 
separate ecosystem of actions that seek the 
obligation of appropriated funds. In this 
context, NSL/KFL counsel identify actions 
arising throughout the headquarters, de-
velop integrated legal positions, and, where 
appropriate, coordinate those positions with 

the legal tech-chain. When translating that 
legal position into legal advice, counsel will 
intentionally decide how to best commu-
nicate that advice to promote speed while 
mitigating risk. Counsel’s best military legal 
advice will include their opine on the law, 
read on policy, business advice on risk, and 
overall recommendation. This advice will be 
grounded in a dispassionate application of 
law to facts, without advocacy.

Conclusion

The practice of opfunding law is both chal-
lenging and rewarding. The task is easily 
articulated—advise planners how to use 
funds appropriated by the legislative branch 
to enable the commander to achieve the 
national security objectives of the executive 
branch. The path to successfully meeting 
this challenge, however, is complex. To 
effectively practice in this cross-discipline 
area, counsel must be exceptionally strong 
staff officers, who are fluent in both plan-
ning processes and command post organi-
zation. Moreover, counsel must master two 
separate legal disciplines: national security 
law and fiscal law. Beyond the complexity, 
NSL/KFL counsel must navigate significant 
friction when the demands of the operation 
conflict with the limitations of funding 
authorities. How then should JAs under-
stand the practice of “opfunding?” Principled 

counsel.
In 2017, Lieutenant General (Retired) 

Charles N. Pede, the former Judge Advo-
cate General, introduced the concept of 
“principled counsel,” as one of the Corps’s 
four constants that shape and inform our 
practice.134 Principled counsel acknowledges 
the challenges outlined above, while illumi-
nating the path forward for the opfunding 
attorney: “Our Corps’s doctrine defines 
‘principled counsel’ as ‘professional advice on 
law and policy, grounded in the Army Ethic 
and enduring respect for the Rule of Law, 
effectively communicated with appropriate 
candor and moral courage, that influences 
informed decisions.’”135

The best practices offered in this 
article trace their roots to this understand-
ing of principled counsel. Effective NSL/
KFL counsel provide professional advice by 
developing fluency in doctrinal processes 
and mastery of relevant funding authori-
ties, identifying positive fiscal authority for 
each activity contemplated by the oper-
ation, and coordinating integrated legal 
positions throughout the legal team and 
tech-chain. Their legal advice is grounded 

in the Army Ethic by building trust through 
staff integration; adopting a paradigm of 
“getting to right, not to yes;”136 and zealously 
guarding against the inclusion of advocacy 
in legal reviews. Their counsel is effectively 

communicated with candor and moral courage 
by engaging early in planning processes, 

Brig. Gen. Shezard Nanaki, head of the Committee for the Delivery of New Aide from the International 
Coalition, and U.S. Army 1st Lt. Raphael Valles, reporting officer with the Counter-ISIS Train and Equip Fund 
(CTEF) program, reviews forms at Erbil Air Base, Iraq, on 8 March 2022. The Combined Joint Task Force - 
Operation Inherent Resolve’s CTEF program has divested more than $500 million of equipment, vehicles, 
weapons and ammunition to advise, assist, and enable partner forces in the enduring defeat of Daesh. (U.S. 
Army photo by Cpl. Tommy L. Spitzer)
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by clearly and firmly articulating resource 
limitations, and by providing legal advice in 
a manner than promotes speed and clarity, 
while mitigating risk.

James Madison once described the 
separation of powers as a defect supplied to 
the interior of government to ensure the 
proper partition of power.137 A defect. By 
making executive branch action dependent 
on legislative appropriations, the founders 
deliberately engineered friction into our 
system of government. Sitting at the fault 
line between these two powers is the NSL/
KFL counsel who must navigate, and ulti-
mately embrace, this friction so that their 
headquarters can fight and win by leverag-
ing positive fiscal authority for each aspect 
of the operation. TAL
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(“The use of cross-functional staff integration elements 
(frequently referred to as Boards, Bureaus, Centers, 
Cells, and Working Groups [B2C2WGs] and OPTs), 
coupled with solid Knowledge Management (KM) 
processes, [drives] staff coordination . . . .”).

19. u.s. DeP’t of army, fielD manual 6-0, CommanD 
anD staff organization anD oPerations para. 8-12, 
fig.8-1 (16 May 2022) [hereinafter FM 6-0].

20. ADP 3-0, supra note 11, para. 5-9, fig.5-2. 

21. u.s. DeP’t of army, fielD manual 6-0, CommanD 
anD staff organization anD oPerations paras. 8-22 to 
8-28, fig.8-2 (16 May 2022).

22. Id. paras. 2-143–144.

23. u.s. DeP’t of army, fielD manual 1-04, legal 
suPPort to oPerations para. 1-8 (8 June 2020).

24. Id. para. 3-48, fig.2-10.

25. This article assumes basic knowledge of the Mil-
itary Decision Making Process (MDMP). A good re-
source for readers with limited familiarity is u.s. DeP’t 
of army, fielD manual 5-0, Planning anD orDers 
ProDuCtion (16 May 2022) [hereinafter FM 5-0].

26. u.s. DeP’t of army, fielD manual 1-04, legal 
suPPort to oPerations paras. 3-49, 3-50, 3-53, tbl.3-1 
(8 June 2020).

27. To better understand how issues from each of the 
legal functions arise within each of the warfighting 

functions, see id. tbl.C-1 and tbl.3-2 depicting the legal 
support required for common battle rhythm events. 
Practice Note: Within the MDMP, a NSL attorney 
may be asked to determine if appropriated funds are 
available to provide logistics support to a partner force. 
A sustainment working group might ask an adminis-
trative law attorney if they may transfer excess proper-
ty to a host nation in support of retrograde operations. 
During a combat update brief, the commander may 
ask the SJA if the military can fly a State Department 
official to a forward operating base. Each of these legal 
issues implicate fiscal law and may arise from any of 
the warfighting functions. This assertion is based on 
the author’s professional experiences as the Chief, 
Contract and Fiscal Law for U.S. Central Command 
from 1 July 2019 to 30 June 2020 [hereinafter Profes-
sional Experience].

28. See U.S. CONST. art. I, § 9, cl. 7. 

29. Id.

30. Kate Stith, Congress’ Power of the Purse, 97 yale l.J. 
1343, 1350 (1988) (“The Constitution’s appropriations 
requirement is . . . a condition precedent to executive 
branch action . . . . For the executive branch to act to 
achieve the ends of government identified by Congress, 
Congress must affirmatively authorize the funds to do 
the job.”).

31. 31 U.S.C. § 1519.

32. u.s. DeP’t of army, fielD manual 6-0, CommanD 
anD staff organization anD oPerations para. 2-32 (16 
May 2022).

33. Id. para. 2-33 (emphasis added).

34. Id. para. 8-22, fig.8-2.

35. Joint staff J7, Joint heaDquarters organization, 
staff integration, anD battle rhythm 5 (3d ed. Sept. 
2019) (defining an operational planning team as a 
cross-functional group of experts “established to solve 
a single problem related to a specific task or require-
ment on a single event horizon.”).

36. Id. at 6 (defining a working group as a fairly 
“permanent cross-functional organization formed to 
develop, maintain, and leverage expertise from within 
and external to the [headquarters] in order to provide 
analysis and recommendations on more enduring 
challenges across all three event horizons”).

37. ADP 5-0, supra note 9, para. 1-82. Commanders 
establish a battle rhythm to “integrate and synchronize 
. . . activities, meetings, and reports within their head-
quarters, and with higher, subordinate, supporting, 
and adjacent units as part of the operations process.” Id. 
paras. 1-16, 1-82.

38. For example, various legal issues arise when a plans 
team (an integrating cell) conducts MDMP to integrate 
a partner force into the next phase of the operation, 
while the sustainment warfighting function (a func-
tional cell) develops options to provide that partner 
force with logistics support. Professional Experience.

39. FM 1-04, supra note 10, para. 2-48.

40. u.s. DeP’t of army, fielD manual 6-0, CommanD 
anD staff organization anD oPerations para. 2-8 (16 
May 2022).

41. Id. para. 2-31.

42. Luke O’Brien, The Doctrine of Military Change: How 

the US Army Evolves, war on the roCks (25 July 2016), 
https://warontherocks.com/2016/07/the-doctrine-of-
military-change-how-the-us-army-evolves/.
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43. Major General Chris Field (AU), Seven Ideas for 

Leadership Beyond Covid-19, the Cove (6 March 2020), 
https://cove.army.gov.au/article/seven-ideas-leader-
ship-beyond-covid-19.

44. u.s. DeP’t of army, reg. 220-1, army unit status 
rePorting anD forCe registration—ConsoliDateD 
PoliCies 100 (16 Aug. 2022) (defining “pacing item” 
as “equipment central to an organization’s ability to 
perform its designated mission).

45. u.s. DeP’t of army, DoCtrine Pub. 6-22, army 
leaDershiP anD the Profession para. 5-45 (31 July 
2019) (C1, 25 Nov. 2019). While these attributes pro-
mote trust in the leadership context, they also promote 
trust in legal counsel. 

46. Judge advocates should participate in training 
exercises—from academics to field problems, combat 
training center rotations to division warfighters—each 
repetition will strengthen a counsel’s skills while build-
ing strong relationships and trust with the staff.

47. Developing an effective legal support plan is 
challenging. While some desire for JAs to attend every 
planning meeting, others pool legal resources and ask 
planners to identify legal issues. Both approaches are 
suboptimal. When JAs attend every planning meeting, 
time is wasted and competing legal requirements go 
unsupported. In the alternative, when JAs do not 
attend planning meetings, they allow planners to 
develop infeasible options that fail to account for legal 
limitations.

48. u.s. DeP’t of army, teChniques Pub. 6-0.5, Com-
manD Post organization anD oPerations para. A-21 (1 
Mar. 2017) (describing how the chief of staff or exec-
utive officer should analyze battle rhythm attendance 
requirements).

49. FM 6-0, supra note 19, para. 4-24.

50. Judge advocate leaders should leverage their 
relationships to gain access to agendas and anticipated 
talking points to assess whether contract and fiscal law 
(KFL) counsel should attend.

51. Cross-communication within the Office of the SJA 
is key. NSL action attorneys can often provide KFL-fo-
cused attorneys with key insight into operations and 
planning efforts, while KFL counsel can equip NSL 
counsel with knowledge of relevant funding author-
ities.

52. Professional Experience.

53. A JA must know where their headquarters fits 
within the broader national security structure, under-
stand how their missions get assigned, and appreciate 
to what extent their headquarters can influence joint 
planning. 

54. U.S. Const. art. I, § 9, cl. 7.

55. See United States v. MacCollom, 426 U.S. 317 
(1976). The Court held that “[t]he established rule is 
that the expenditure of public funds is proper only 
when authorized by Congress, not that public funds 
may be expended unless prohibited by Congress.” Id. 
at 321.

56. Counsel should address the “Purpose Statute.” 31 
U.S.C. § 1301(a) (stating that agencies may only apply 
appropriations “to the objects for which the appro-
priations were made”). Counsel should also outline 
the Government Accountability Office’s “Necessary 
Expense Doctrine.” u.s. gov’t aCCountability off., 
gao-17-797SP, PrinCiPles of feDeral aPProPriations 
law, ChaPter 3: availability of aPProPriations: 
PurPose at 3-16 (“The expenditure must bear a logical 

relationship to the appropriation[;] must not be pro-
hibited by law[; and] must not be otherwise provided 
for . . . .”).

57. Counsel should address the “Bona Fide Needs” rule. 
31 U.S.C. § 1502(a) (appropriations are available only 
for the bona fide need of an appropriation’s period of 
availability).

58. Counsel should discuss the Antideficiency Act, 31 
U.S.C. §§ 1341–1342, 1511–1519, to ensure leaders and 
planners understand the consequence of knowingly 
obligating funds for impermissible purposes.

59. “Mission Authority” (authority to direct troops and 
materiel in support of a specified end state) flows from 
the President or the Secretary of Defense through the 
Combatant Command to the Joint Task Force (JTF) or 
Service Component under the U.S. Constitution and 
federal statute. See U.S. Const. art II, § 2, cl. 1–2; 10 
U.S.C. § 113; 10 U.S.C. § 153; 10 U.S.C. § 164.

60. “Funding Authority” (authority to obligate appro-
priated funds) flows from the U.S. Const. art. I, § 9, 
cl. 7, as described by 31 U.S.C. § 1301(a) and U.S. v. 
MacCollom, 426 U.S. 317 (1976).

61. Professional Experience.

62. u.s. DeP’t of army, fielD manual 5-0, Planning 
anD orDers ProDuCtion para. 5-14 (16 May 2022). 

63. Id. para. 5-29; FM 1-04, supra note 10, para. 3-50.

64. Joint Chiefs of staff, Joint Pub. 5-0, Joint Plan-
ning, at I-18 (1 Dec. 2020). 

65. Id. at I-8 to I-10. Campaign Plans “establish 
objectives, conditions, and tasks under which the 
CCMD and Service components build operations, 
activities, and investments to achieve objectives (set 
conditions) in support of national policy.” Id. at I-8. 
Contingency Plans are “branches of [campaign plans] 
that are planned for designated threats, catastrophic 
events, and contingent missions without a crisis at-
hand, pursuant to the strategic guidance in the Unified 

Command Plan (UCP), [the Contingency Planning 
Guidance (CPG)], and [Joint Strategic Campaign Plan] 
and guidance given by the CCDR.” Id. at I-10.

66. Id. at I-18.

67. For example, when counsel’s review of the CCMD 
order references a funding authority (e.g., REF//N/ 10 
U.S.C. § 2561 “Humanitarian Assistance”) opfund-
ing counsel should add this authority in their legal 
research.

68. See, e.g., off. of mgmt. & buDget, exeC. off. of the 
PresiDent, omb Cir. a-11, PreParation, submission, 
anD exeCution of the buDget (2022).

69. u.s. DeP’t of Def., 7000.14-r, DoD finanCial 
management regulation (Dec. 2021).

70. See, e.g., u.s. DeP’t of Def. Dir., 2010.09, aCquisi-
tion anD Cross serviCing agreements (28 Apr. 2003) 
(C2, 31 Aug. 2018). See also, u.s. DeP’t of Def. inst., 
2205.02, humanitarian anD CiviC assistanCe aCtivities 
(May. 2017).

71. Headquarters often include tasks and activities 
without reference to corresponding funding authori-
ties. Why?  Mission Command. Under this approach 
to command and control, higher headquarters use 
mission orders that convey results and effects without 
providing details regarding how to complete the task. 
By using mission orders, higher headquarters enable 
subordinate decision-making and decentralized 
execution. See, u.s. DeP’t of army, DoCtrine Pub. 
6-0, mission CommanD: CommanD anD Control of 

army forCes paras. 1-14 to 1-21; 1-53 (31 July 2019) 
[hereinafter ADP 6-0]. For the opfunding attorney, 
this means the higher headquarters’ order, because it 
is not addressing “how,” will often not include specific 
funding authorities or the facts required to identify a 
funding authority. Those details will come from the 
planners within counsel’s headquarters.

72. The authority matrix is a document intended only 
for legal counsel and should not be distributed to the 
staff as a substitute for legal advice.

73. See, e.g., Foreign Security Forces: Authority to Build 
Partner Capacity, 10 U.S.C. § 333. 

74. See, e.g., Burden Sharing Contributions by Desig-
nated Countries and Regional Organizations, 10 U.S.C. 
§ 2350J.

75. See, e.g., Authority to Acquire Logistic Support, 
Supplies, and Services for Elements of the Armed 
Forces Deployed Outside the United States, 10 U.S.C. 
§ 2341.

76. See, e.g., Humanitarian and Civic Assistance 
Provided in Conjunction with Military Operations, 10 
U.S.C. § 401.

77. See, e.g., Contingency Construction, 10 U.S.C. § 
2804. 

78. See, e.g., Carl Levin and Howard P. “Buck” McKeon 
National Defense Authorization Act for Fiscal Year 
2015, Authority to Provide Assistance to Counter the 
Islamic State in Iraq and the Levant, Pub. L. No. 113-
291, § 1236, 128 Stat. 3292, 3558 (2014) (as amended).

79. See, e.g., Emergency and Extraordinary Expenses, 10 
U.S.C. § 127. 

80. See Figure 1, Sample Authorities Matrix.

81. Professional Experience.

82. The authors view legal support to planning as 
distinct from legal reviews of orders and legal reviews 
of ancillary actions that seek to obligate appropriated 
funds. Why? The factual predicates in these two con-
texts differ dramatically. When providing legal support 
to planning, legal advisors are often limited to describ-
ing the parameters of funding authorities because the 
facts are too vague or rapidly evolving. It is only after 
the facts are clear and stable that counsel can conduct 
a legal review, drawing a conclusion as to the availability 
of funds for these specific purposes.

83. FM 1-04, supra note 10, para. 3-50, tbl.3-3.

84. u.s. DeP’t of army, fielD manual 5-0, Planning 
anD orDers ProDuCtion para. 5-29 (16 May 2022).  

85. Id.

86. See id. paras. 5-40, 5-41, 5-43 (addressing specified, 
implied, and essential tasks).

87. See id. paras. 5-47, 5-48 (addressing facts and 
assumptions).

88. See id. para. 5-45 (addressing constraints and limita-
tions).

89. Id. para. 5-44.

90. Id. para. 5-46.

91. This legal planning product does not constitute 
legal advice.

92. FM 6-0, supra note 19, para. 7-11.

93. FM 5-0, supra note 25, app. C. Running estimates 
generally include facts, assumptions, a summary of the 
current situation, conclusions, and recommendations.
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94. FM 1-04, supra note 10, para. 3-55, fig.E-1. The 
SJA’s running estimate will differ from other staff 
sections because the SJA’s focus is distinct (legal au-
thorities, constraints, and shortfalls).

95. Follow-on activities may include engaging senior 
counsel to better understand a specific authority, meet-
ing with planners to clarify the nature of activities, or 
enabling SJA advice to the commander.  

96. This assertion is based on the author’s professional 
experiences as the Senior Operational Law Observer, 
Coach, and Trainer at The Joint Readiness Training 
Center from 1 July 2016 to 30 June 2018.

97. FM 5-0, supra note 25, para. 5-91, fig.5-1. 

98. See discussion supra “Mastery—Legal Research and 
Technical Chain Discussions.” 

99. FM 5-0, supra note 25, paras. 5-91, 5-137, 5-191, 
5-199, fig.5-1. 

100. See discussion supra note 82.

101. Commanders and planners will want to know 
if the limitation is something they can change. For 
example, if the limitation is found in policy, counsel 
should help the staff pursue an exception to policy 
where appropriate.  

102. In good faith, these adjustments to the plan must 
be real changes that reflect a true shift in understand-
ing and operational approach (not merely an adjust-
ment in wording). To chart the right path, consider: 
What is the  commander’s intent? What other options 
do we have to create this effect without offending 
fiscal authority?

103. See, e.g., Emergency and Extraordinary Expens-
es, 10 U.S.C. § 127; Combatant commands: funding 
through the Chairman of Joint Chiefs of Staff, 10 
U.S.C. § 166a.

104. National Defense Authorization Act for Fiscal 
Year 2020, Pub. L. No. 116-92, § 1218, 133 Stat. 1198, 
1633–1635 (2019); Professional Experience.

105. u.s. DeP’t of army, fielD manual 5-0, Planning 
anD orDers ProDuCtion paras. 5-14, 5-29, 5-91, 5-137, 
5-191, 5-199, fig.5-1 (16 May 2022).

106. Id. para. 5-203 (the process of “turning the selected 
[course of action] into a clear, concise concept of oper-
ations (with) the required supporting information”).

107. Building on the discussion at supra note 82, as the 
planning process added clarity to the planned activities, 
counsel transition from articulating legal parameters 
of funding authorities to drawing legal conclusions: 
“it is legally permissible to expend appropriated funds 
on this.”

108. FM 1-04, supra note 10, para. 3-54 (directing JAs 
review the base order and annexes).

109. The factual predicate must address who is funding 
what, for whom, why, when, and where in order to in-
form counsel’s analysis of “purpose, time, and amount.” 
When appropriate, counsel should ask these questions 
of planners to sharpen the facts.

110. Counsel should include a recitation of facts in 
their legal review and then caveat the review: “based 
on the facts presented.” This practice puts approval 
authorities on notice that counsel’s legal conclusion is 
based on these facts—if the facts presented are not accu-
rate or if they evolve, a new legal review is required.

111. u.s. DeP’t of army, fielD manual 5-0, Planning 
anD orDers ProDuCtion paras. 5-203 to 5-207, app. D 
(16 May 2022).

112. Id. para. 5-46 (explaining that the commander and 
staff should coordinate with the SJA for a legal review 
of constraints or limitations in the plan). 

113. FM 1-04, supra note 10, para. 3-54. Counsel must 
understand who has the authority to “chop” (i.e., to 
concur or nonconcur) on the operations order. Some-
times this authority resides at the action officer level 
(e.g., chief, NSL/KFL) and sometimes the authority is 
withheld to the general officer/flag officer level, mean-
ing the staff-lead or director must sign. Within the 
legal team, this means the SJA. The SJA’s legal “chop” 
should always come last in the staff action process so 
other directorates’ modifications do not change the 
underlying facts after the SJA’s final legal review.

114. Identifying funding limitations and shortfalls in 
operations orders is challenging. It is not uncommon 
for counsel to discover new activities within the order 
that were not discussed during the planning process. 
Moreover, many fiscal issues are hidden within activi-
ties and lack any reference to funding.

115. Counsel should examine each activity within 
the order and ask “how” is this going to be funded? 
For example, as counsel review the order, they may 
see a task to “provide logistics support” to a partner 
force, a directive to transport interagency partners 
on MILAIR, or a line of effort to train partner forces. 
For each activity counsel should ask “how is this being 
funded?”

116. Throughout the process, NSL/KFL counsel must 
ensure the SJA is aware of any fiscal concerns. This 
will avoid surprises and enable timely legal advice from 
the SJA to the commander and staff primaries.

117. When counsel anticipate they will “non-concur” 
to the order for fiscal law reasons, they should, com-
municate their position immediately to the SJA and, 
subject to SJA guidance, to planners.

118. See, e.g., Emergency and Extraordinary Expens-
es, 10 U.S.C. § 127; Combatant commands: funding 
through the Chairman of Joint Chiefs of Staff, 10 
U.S.C. § 166a, etc.

119. When this clause is used, NSL/KFL counsel 
should engage the forward counsel to ensure they 
understand the order includes a task or activity and at 
the time of orders production no funding authority 
was identified. Professional Experience.

120. Def. seC. CooP. agenCy, manual 5105.38-m, 
seCurity assistanCe management manual para. 
C12.3.4.1 (30 Apr. 2012), https://samm.dsca.mil/chap-
ter/chapter-12#C12.3, Professional Experience.

121. For example, software, email, working groups, 
and office discussions.

122. For example, NSL counsel may “concur” on an 
operation from their NSL legal function’s perspective, 
but the order may also include fiscal law issues that 
subsequently draw a “nonconcur” from KFL counsel. 
This promotes confusion on the staff, wastes precious 
time, and undermines the credibility of the legal team.

123. Before engaging the technical chain, counsel 
should first fully develop their legal position based 
on all known facts and legal authority—do not senior 
counsel “is this legal?” Second, counsel should assess 
risk in close coordination with the SJA. When the 
funding concerns well-settled matters with a strong 
track record of precedent, those actions often do not 
require engaging senior counsel. However, when there 
is lack of clarity on the law, the use of these funds for 
this purpose is unprecedented, or counsel know their 

position differs from senior counsel, engaging the 
technical chain is appropriate.

124. Given the breadth of authorities governing 
fiscal law and the rate at which law and policy shift, 
it is not uncommon for counsel to be made aware of 
new authority (or changes to authority) during these 
engagements.

125. Counsel should consider 1) are law and policy 
well-settled or is there debate amongst senior counsel, 
2) is there any precedent for expending these funds 
on this purpose, and 3) does this planner have a track 
record of candor and accuracy or is there a history of 
evolving facts and “misunderstandings”? These vari-
ables should inform how counsel decides to provide 
their legal advice and legal review.

126. Verbal legal advice, particularly after working 
groups, can dramatically improve processing times.

127. Emailed legal advice should clearly state the legal 
position is “developing” or “draft,” if the SJA has yet 
to opine. Moreover, counsel should caveat that their 
position is based on “the facts presented,” to avoid 
application of the advice to materially different fact 
patterns (i.e., forwarding the emailed advice to third 
parties). 

128. Rear Admiral Christopher C. French, Joint Offi-
cer Legal Training (Oct. 30, 2018) (unpublished Pow-
erPoint presentation) (on file with author) [hereinafter 
Rear Admiral French].

129. Fiscal counsel understandably use caveats because 
it allows counsel to opine and move the action for-
ward, while simultaneously noting what the planners 
have to do to bring the activity within the parameters 
of the appropriated fund (i.e., it is legally permissible 
to obligate X funds on Y purpose provided A, B, and C). 
However, such conditions often go unnoticed, or they 
promote confusion: “Judge—I’ve read your review . . . 
is this legal or not?” Counsel should work to resolve all 
caveats and eliminate all conditions prior providing a 
final legal review.

130. For example, “I recommend approval”; “I recom-
mend modifying the plan”; “I recommend pursuing a 
different fund”; or “I recommend seeking an exception 
to policy.” 

131. Oath of Office, 5 U.S.C. § 3331.

132. Counsel should ask themselves: “Am I word-
smithing definitions to justify this activity falls within 
a funding authority” or “Am I working with planners 
to modify the plan so it falls within the parameters of 
the fund?”

133. u.s. DeP’t of Def., instr. 4515.13, air trans-
Portation eligibility tbl.4 (22 Jan. 2016) (C6, 2 Mar. 
2022); Professional Experience.

134. See The Judge Advoc. Gen. & Deputy Judge 
Advoc. Gen., U.S. Army, TJAG & DJAG Sends, Vol. 
40-16, Principled Counsel—Our Mandate as Dual 
Professionals (9 Jan. 2020).

135. Lieutenant General Charles N. Pede, Putting Prin-

cipled Counsel into Action, army law., no. 4, 2020 at 2, 
3 (emphasis added) (quoting The Judge Advoc. Gen. & 
Deputy Judge Advoc. Gen., U.S. Army, TJAG & DJAG 
Sends, Vol. 40-16, Principled Counsel—Our Mandate 
as Dual Professionals (9 Jan. 2020)).

136. Rear Admiral French, supra note 128. 

137. the feDeralist no. 51 (James Madison).
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Closing Argument
The National Security Law Paralegal

By Justin Malzac

If the law were black and white, there 

would be no need for lawyers. It is in 
those grey areas, between the seams, where 
national security law (NSL) professionals 

find their value. What I have found as an 
NSL paralegal is that those things I enjoy 
doing most—researching, compiling ref-
erences, drafting legal arguments—are the 

exact things my attorneys need from me. I 
have no desire to litigate the issue in front 
of the command. My drive is always toward 
finding the answers.

I have served both as a uniformed 
member and Army civilian, and I find both 
positions to have many of the same duties 
and expectations. To perform well in the 
field of NSL, a legal professional must be 
comfortable with the Military Decision-
Making Process (MDMP), able to receive 
and interpret their commander’s intent, and 
familiar with the applicable law and how to 
find it. Unfortunately, you are not going to 
get the latter from the Noncommissioned 

Members of SOCKOR and the Republic of Korea 
Special Warfare Command attending the 2021 
International Symposium on Security and Military 
Law, in Seoul, Korea. From left: Petty Officer First 
Class Neil Eller, Major Mijeong Lee, Mr. Justin 
Malzac. (Photo courtesy of the author)

Members of SOCKOR and the Republic of Korea 
Special Warfare Command attending the 2021 
International Symposium on Security and Military 
Law, in Seoul, Korea From left: Petty Officer First 
Class Neil Eller, Major Mijeong Lee, Mr. Justin 
Malzac. (Photo courtesy of the author)
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Officer Professional Development System 
or Civilian Education System, which focus 
primarily on Army doctrine, culture, and 
general leadership.

National security law paralegals can 
support attorneys by equipping them with 
the information they need to render accu-
rate and relevant legal opinions. National 
security law offices are often small com-
pared to other legal sections. This means 
every member carries more weight, and, as 
a result, more responsibility. By conducting 
research and offering possible approaches 
to a legal question, paralegals can give much 
needed time back to attorneys they can use 
to fine tune and present their legal opin-
ions. And it is always an advantage to have 
additional well-informed voices involved in 
office discussions.

However, being a meaningful part of 
that discussion requires having a strong 
foundation in an ever-expanding field of 
law. If the recent conflict in Ukraine has 
shown us anything, it is that conventional 
wars are not an artifact of some lost and by-
gone era. The Hague Regulations are just as 
relevant today as they were 100 years ago.1 
At the same time, the modern world con-
tinually presents novel and complex issues 
of law. Today, these include cyber and in-
formation operations, artificial intelligence, 
and autonomous weapons. As many emi-
nent experts of the field have noted,2 NSL 
professionals cannot fully support their op-
erations staff without a general knowledge 
of technical matters. For example, in order 
to apply the law to cyber operations, you 
will first need a basic understanding of how 
computers and networks operate. There is 
no room for Luddites in this field.

Paralegals must take it upon them-
selves to study the wide range of issues 
comprising NSL, from the Law of Armed 
Conflict to international law, maritime law, 
intelligence law, or operations law. They 
must also develop their legal research skills 
largely on their own. There are courses 
available to take and books to read, but it is 
also important for NSL attorneys to mentor 
and support this self-development.

When I started as a paralegal, I knew 
I had a lot to learn, especially for my rather 
peculiar duty position. I listened to the 
National Security Law Podcast

3 during my 
morning commute, read articles on Lawfare

4
 

during downtime in the office, and found 
other ways to expand my understanding 
of the law. At first, I focused on the topics 
most relevant to my unit’s mission. Once I 
became comfortable with the basics of NSL, 
I expanded my studies to the topics that in-
terested me personally—such as the overlap 
of information operations and international 
law.5 I also completed a certificate program 
in legal researching and writing. All of this 
self-development has made me a better 
asset to my attorneys.

There are many NSL positions avail-
able to active duty Army paralegals across 
the globe. Many of these are in the special 
operations community, or at the three- or 
four-star command level. Thus, most of 
these positions are billeted for mid to senior 
NCOs, but that doesn’t mean junior Soldiers 
cannot begin taking steps towards a future 
goal of becoming a senior NSL NCO. To 
this end, the JAG Corps has created the 
NSL Personnel Development Skill Identifier 
(PDSI) to provide a career track of sorts for 
NSL paralegals. For the reserve paralegal, 
many of the most significant NSL positions 
fall under the IMA (Individual Mobilized 
Augmentee) program.

In order to succeed in these positions—
especially as an IMA—a paralegal must be 
self-reliant, eager to learn, and resilient. 
They also need to be creative thinkers, able 
to “cope” with situations where guidance 
may be ambiguous or lacking.6 These are 
not necessarily skills that can be learned, 
but nascent ones can be further developed. 
Again, proper mentorship is key.

The advantage of working in NSL is 
that you find yourself dealing with the most 
novel and interesting legal questions. What 
are the rules for maritime intelligence 
collection? Who has the authority to deploy 
counterterrorism forces on a potentially 
lethal raid? What changes if it is only an 
“advise and assist” mission? You also have a 
greater effect on regional—and sometimes 
even national—strategy and policy. But 
sometimes it’s just fun to be able to say that 
you’re friends with a bunch of SEALs. TAL

Mr. Malzac is the senior paralegal for a DOD 

joint component command.

Notes

1. See generally Convention (IV) Respecting the 
Laws and Customs of War on Land and its annex: 
Regulations concerning the Laws and Customs of War 
on Land, Oct. 18, 1907, 36 Stat. 2277. This is especially 
true when considering the United States has not rati-
fied Additional Protocol I to the Geneva Conventions. 
Protocol Additional to the Geneva Conventions of 12 
August 1949, and Relating to the Protection of Victims 
of International Armed Conflicts (Protocol I), June 8, 
1977, 1125 U.N.T.S. 3.

2. See, e.g., James e. baker, the Centaur’s Dilemma: 
national seCurity law for the Coming ai 
revolution (2020).

3. nat’l seC. l. PoDCast, https://www.nationalsecuri-
tylawpodcast.com/ (last visited Apr. 29, 2022).

4. lawfare, https://www.lawfareblog.com/ (last 
visited Apr. 29, 2022).

5. See, e.g, Justin Malzac, Expanding Lawful Influence 

Operations, harv. nat’l seC. J. online (April 12, 
2022), https://harvardnsj.org/wp-content/uploads/
sites/13/2022/04/Malzac-Influence-Operations.pdf 
(last visited Aug. 25, 2022).

6. James E. Baker, Process, Practice, and Principle: 

Teaching National Security Law and the Knowledge that 

Matters Most, 27 geo. J. legal ethiCs 163, 179–180 
(2014). 
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