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Of Good Faith and Good Law:
United States v. Leon and
the Military Justice System

Colonel Francis A. Gilligan
Deputy Commandant, TIAGSA
: and
Captain Stephen J. Kaczynski
Senior Legal Editor, TJAGSA

On July 5, 1984, the United States
Supreme Court decided a long-awaited
issue and adopted a good faith exception
to the exclusionary rule. The exception
will allow the admissibility of evidence
obtained in reliance upon a warrant duly,
even if wrongly, issued by a neutral and
detached magistrate. This article ex-
amines the background of the good faith
exception, discusses the landmark cases of
United States v. Leon and Massachusetts
v. Sheppard, ard ponders the applicabil-
ity of the exception to the military justice
system.

Introduction

No one can accuse the United States Supreme
Court of lacking a flair for the dramatic. In the
October 1982 Term, after raising expectations
through its reargument order in Illinois wv.
Gates' that it would rule upon the constitu-

LAfter having heard argument on the issue of whether in-
formation provided by an anonymous informant was suf-
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DEPARTMENT OF THE ARMY
OFFICE OF THE JUDGE ADVOCATE GENERAL
WASHINGTON, DC 20310

REPLY TO

ATTENTION OF

DAJA-LTT 25 SEP 1984

SUBJECT: Medical Care and Property Damage Recovery
(UP Chapter 5, AR 27-40) -- 1984 Interim

Report Statistics
ALL STAFF JUDGE ADVOCATES

1. I have recently reviewed the statistics on medical
care and property damage recoveries from your interim
report covering the first half of 1984. 1In 1983 the
Army recovered record high amounts for both medical
care and property damage. If each of you meets or
surpasses your reported recoveries for the first half
of 1984 during the second half, this year will also
show good recoveries.

2. I commend the offices which are doing this impor-
tant job well. Success in affirmative claims requires
that you take the initiative, unlike the case with
much of your work, which comes to you. I am con-
cerned, however, with those offices which have not put
sufficient emphasis or manpower on affirmative claims
and have reported recoveries significantly lower than
in 1983. The shortfall in these offices considerably
undercuts the outstanding recoveries made by other
offices.

3. Experience shows that the second half of the
year presents an excellent opportunity to make
recoveries as insurers move to conclude claims. If
those of you who are doing well match or surpass your
first half 1984 recoveries, and those who have re-
ported a shortfall take the action necessary to at
least match your 1983 recoveries, 1984 recoveries will
be outstanding.

4. Increased efforts on affirmative claims translate
directly into increased recovery of the taxpayer's
dollars. You must insure that all claims are identi-
fied, asserted, followed up, and concluded in a timely

manner.
W CLAUSEN
M

ajor“General, USA
The Judge Advocate General
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tionality of a ‘‘good faith’’ exception to the ex-
clusionary rule, the Court, ‘‘with apologies to
all,’’2 declined to do so. Proponents of the ex-
ception, however, were heartened by the in-
clusion of cases on the docket of the October
1983 Term in which a good faith exception
could be adopted. Yet, it was not until the last
day of that Term that the Court ruled, 6-3, that,
in certain instances, illegally obtained evidence
may be admissible in a criminal trial if the police
had acted in good faith in obtaining it.? Alterna-
tively praised as restoring respect for the crim-
inal justice system* and condemned as a
‘‘strangulation’’ of the exclusionary rule,5 the
decision in United States v. Leon® represented a

ficient to constitute probable cause, the Court, on 29
November 1982, ordered that the issue be argued whether

the rule requiring the exclusion at a criminal trial of
evidence obtained in violation of the Fourth Amend-
ment. . . should to any extent be modified, so as, for
example, not to require the exclusion of evidence ob-
tained in the reasonable belief that the search and
seizure at issue was consistent with the Fourth
Amendment.

103 S. Ct. 436 (1982) (citing Mapp v. Ohio, 367 U.S. 643
(1961); Weeks v. United States, 232 U.S. 383 (1914)). The
Court heard such arguments on 1 March 1983.

?llinois v. Gates, 103 S. Ct. 2317, 2321 (1983). The Court’s
demurral was greeted with both relief and disappointment.
See Supreme Court Eases Criteria for Approval of Search
Warrants, Wash. Post, June 9, 1983, at A-1, A-16.
3United States v. Leon, 62 U.S.L.W. 51565 (U.S. July 5,
1984), Massachusetts v. Sheppard, 52 U.S.L.W. 5177 (U.S.
July 5, 1984).

4Barbash, High Court Allows Illegally Obtained Evidence in
Trials, Wash. Post, July 6, 1984, at A-1, A-12 (quoting At-
torney General William French Smith).

5United States v. Leon, 52 U.S.L.W. 5165, 56163 (U.S. July 5,
1984) (Brennan, J., dissenting).

%52 U.S.L.W. 5165 (U.S. July 5, 1984).
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major breakthrough in the fourth amendment
jurisprudence of the Supreme Court. This arti-
cle will examine the underpinnings of the
debate underlying the ‘‘good faith’ exception
to the exclusionary rule, discuss the recent
Supreme Court decision, and analyze its poten-
tial impact upon the applicability to the military
justice system.

The Source and Purpose of the
Exclusionary Rule

Almost from its inception in 1914,7 a debate
has raged over the source and purpose of the
exclusionary rule. Was the exclusionary rule
implied in the language of the fourth amend-
ment? If so, then only a constitutional amend-
ment could alter it. Was the purpose of the ex-
clusionary rule to preserve the integrity of the
trial process, such that illegally obtained evi-
dence should be forever barred from a legal pro-
ceeding? Or is the purpose of the exclusionary
rule simply one of deterrence—that if the police
were to know that the fruits of their illegal ac-
tions could not be used in court, they would be
disinclined to engage in such activity? If the
purpose was the former, then illegally obtained
evidence should be barred from all judicial pro-
ceedings, civil and criminal. If the latter, then
the applicability of the exclusionary rule to a
particular situation should be measured by the
efficacy of its deterrent value.

"Weeks v. United States, 232 U.S. 383 (1014). The rule had,
however, first been invoked in 1886 to prohibit the intro-
duction into evidence of compelled testimony. See Boyd v.
United States, 116 U.S. 616 (1886).
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From the outset of the exclusionary rule
through the tenure of the Warren Court, a
strong and precedentially secure argument
could be made that the exclusionary rule was
based upon the Constitution itself and was
primarily designed to protect the integrity of
the judicial process. In the original exclusionary
rule case, Weeks v. United States,® support
could be garnered for this position. In declining
to permit the introduction into evidence of
items illegally seized from the accused, a
unanimous Supreme Court wrote that

this Court said that the 4th Amendment
was intended to secure the citizen in per-
son and property against unlawful inva-
sion of the sanctity of his home by officers
of the law. . . . To sanction such proceed-
ings would be to affirm by judicial decision
a manifest neglect, if not an open de-
fiance, of the prohibitions of the Consti-
tution, intended for the protection of the
people against such unauthorized action.?

After declining to impose the exclusionary
sanction on the states in Wolf v. Colorado,'° the
Court took that step in 1961 in Mapp v. Ohio. 1!
Mapp was perhaps the zenith of the constitu-
tional stature of the exclusionary rule. Justice

8232 U.S. 383 (1914). In Weeks, the accused had been ar-
rested without a warrant while the police gained entry to
his home. A search of the home led to the discovery of evi-
dence which was used against the accused in obtaining his
conviction for use of the mails to promote a lottery.

8ld. at 394.

10338 U.S. 25 (1949). The Court chose to relegate the ag-
grieved accused to state tort remedies and internal police
disciplinary procedures. Id. at 31-33.

11367 U.S. 643 (1961). The facts of Mapp were particularly
egregious. Mrs. Mapp and her daughter lived together in a
home. The police, armed with '‘information’’ that people in
that home might be connected with a recent bombing inci-
dent, proceeded to the Mapp home and requested entry.
Mrs. Mapp demanded a search warrant. Three hours later,
the three police officers who had originally arrived at the
home were supplemented by four more. Together, they for-
cibly entered the home. Asked about a warrant by Mrs.
Mapp, one police officer waved a piece of paper that he
claimed to be a warrant. Mrs. Mapp grabbed the paper and
placed it down the front of her blouse. The police struggled
to. retrieve it, handcuffed Mrs. Mapp, and searched the
house. Obscene materials were discovered. Significantly, at
trial, no warrant was produced by the government. Id. at
644-45.

/“u

Clark, writing for the Court, clearly stated that
“our holding that the exclusionary rule is an
essential part of both the Fourth and Four-
teenth Amendments is not only the logical dic-
tate of prior cases, but it also makes very good
sense.”’12 Although conceding that compelling
respect for the law by law enforcement officials
was a purpose of the exclusionary rule,!3 the
Court also advanced ‘‘the imperative of judicial
integrity'’ as a rationale for the rule.!* Simply
stated, regardless of the efficacy of the exclu-
sionary remedy as a deterrent, ‘‘[n]Jothing can
destroy a government more quickly than its fail-
ure to observe its own laws, or worse, its
disregard of the charter of its own existence.’’!5
To sully a judicial proceeding with the fruits of
illegal activity was thought to be a sure way to
demean respect for the judicial process.

Beginning in 1974, however, a consistent ma-
jority of the Burger Court could be formed to
both deny the constitutional stature of the ex-
clusionary rule and to limit its purpose to the
deterrence of police misconduct. In United

States v. Calandra,'® a case involving the ap-~~.

plicability of the exclusionary rule to grand jury
proceedings,'” a majority of six forthrightly
stated that

the rule’s primary purpose is to deter
future unlawful police misconduct and
thereby effectuate the guarantees of the
Fourth Amendment against unreasonable
searches and seizures. . . . In sum, the rule
is a judicially created remedy designed to
safeguard Fourth Amendment rights

through its deterrent effect. . . .18
2]d. at 657.
131d. at 669.
L4]d. See also United States v. Peltier, 422 U.S. 531, 536-39
(1975).

16367 U.S. at 659.

16414 U.S. 338 (1974). ‘ -

"In Calandra, at issue was whether witnesses called to
testify before a grand jury could refuse to answer questions
which were based upon evidence obtained by means of an
unlawful search or seizure. The Court concluded that they
could not. Id. at 348. '

18]d. The Court balanced the ‘‘potential injury to the
historic function of the grand jury. . . against the potential
contribution to the effectuation of the Fourth Amendment
through deterrence of police misconduct’’ and found th:
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The subtle shift was not lost on three dissenters
who insisted, quoting Mapp, that ‘‘the exclu-
sionary rule is ‘part and parcel of the Fourth
Amendment’s limitation upon [governmental]
encroachment upon individual privacy’ . ..
and ‘an essential part of both the Fourth and
Fourteenth Amendments. . . .”"’!®?

In United States v. Janis,?® a case allowing the
Internal Revenue Service to utilize in a civil
proceeding evidence illegally seized by state
authorities,2! a majority of five?? proceeded one
step beyond the language of Calandra and
wrote that ‘‘the ‘prime purpose’ of the rule, if
not the sole one, ‘is to deter future unlawful
police conduct.’'’2?* Moreover, the language of
Calandra that had insisted that the rule was
one of judicial creation was quoted approv-
ingly.2

[alny incremental deterrent effect which might be
achieved by extending the rule to grand jury proceedings is
uncertain at best.’’’ Stone v. Powell, 428 U.S. 465, 487
(1976) (quoting Calandre, 414 U.S. at 351-62 (footnote
omitted)).

19414 U.S. at 360 (Brennan, Douglas, & Marshall, JJ., dis-
senting) (quoting Mapp v. Ohio, 367 U.S. 643, 657 (1961)).
20428 U.S. 433 (1976).

21In Janis, Los Angeles municipal authorities had obtained
a search warrant, during the execution of which a sum of
cash and certain wagering records were seized. At a state
trial for bookmaking activity, the trial judge determined
that the affidavit upon which the warrant had been issued
was defective. The accused sought a refund of the seized
cash and the Internal Revenue Service counterclaimed. Id.
at 434-39. The Supreme Court ultimately held that the costs
of excluding the fruit of the illegal activity was not out-
weighed by the ‘‘additional marginal deterrence provided
by forbidding a different soverign from using the evidence
in a civil proceeding. . . .”' Id. at 453. Justices Brennan and
Marshall dissented, basing their arguments upon those pre-
sented in the dissent in Calandra that the exclusionary rule
“‘is a necessary and inherent ingredient of the protections
of the Fourth Amendment.’' Id. at 460 (Brennan & Mar-
shall, JJ, dissenting) (citing United States v. Calandra, 414
U.S. 338, 356-67 (1974) (Brennan, J., dissenting)). Justice
Stewart dissented separately, finding that the doctrine an-
nounced in Janis was difficult to square with the rejection
of the ‘‘silver platter doctrine' in Elkins v. United States,
364 U.S. 206 (1960).

22Between Calandra and Janis, Justice Douglas retired
from the Court. Justice Stevens took no part in the con-
sideration or decision of Janis.

23428 U.S. at 446 (quoting United States v. Calandra, 414
U.S. 338, 347 (1974) (emphasis added)).

24428 U.S. at 446 (quoting United States v. Calandra, 414
U.S. 338, 348 (1974)).

DA Pam 27-50-143

Finally, in 1976, in Stonre v. Powell,?> six
justices confronted the language of oldér opin-
ions that had advanced the ‘‘imperative of
judicial integrity'’ as a justification for the ex-
clusionary rule. Citing the ‘‘limited role’’ which
this justification has played in determinations
whether to exclude evidence, the Court noted
that, were judicial integrity a prime concern, il-
legally obtained evidence would have to be ex-
cluded even when an accused does not object to
its admission, regardless of the standing of the
objector, for impeachment as well as for the
case-in-chief, and in civil as well as criminal
trials.2% Such drastic exclusions, of course, have
never been adopted by the Court. Instead, the
Court found that a concern for the preservation
of judicial integrity ‘‘has limited force as a justi-
fication for the exclusion of highly probative
evidence.’’?7 :

25428 U.S. 465 (1976). In Stone, the accused sought to col-
laterally attack, by writ of habeas corpus, the admission in-
to evidence of certain allegedly illegally obtained evidence.
The Supreme Court refused to permit federal courts to
entertain such a petition where the state courts had permit-
ted the accused an opportunity for a full and fair litigation
of the fourth amendment claiin in the state proceeding. Id.
at 474-95.

26]d. at 485 (citing Henry v. Mississippi, 379 U.S. 443 (1965)
(lack of objection by defendant); Gerstein v. Pugh, 420 U.S.
103 (1975); United States v. Calandra, 414 U.S. 338 (1974)
(use of illegally seized evidence in grand jury proceedings);

Alderman v. United States, 394 U.S. 165 (1969); Walder v.
United States, 347 U.S. 62 (1954) (use of illegally seized evi-
dence for impeachment); Frisbie v. Collins, 342 U.S. 519
(1952) (judicial power to proceed even when defendant’s
person has been unconstitutionally seized).

27428 U.S. at 485 (footnote omitted).

In two less dramatic cases, the Supreme Court also placed
limits upon the exclusionary rule. In Michigan v. DiFillippo,
443 U.S. 31 (1979), an accused was arrested and searched
pursuant to a Detroit city ordinance that was later deter-
mined to be unconstitutional. The search incident to the ar-
rest, however, revealed a quantity of phencyclidine. The
Court refused to permit the post hoc invalidation of the
statute affect the admissibility of the evidence. The ordi-
nance was ‘‘presumptively valid'’ at the time of the arrest
and, had the police not acted, they would have been poten-
tially subject to disciplinary action for dereliction of duty.
Id. at 33-38.

In United States v. Payner, 447 U.S. 727 (1980), the Court
signalled the continuing vitality of the standing require-
ment in fourth amendment jurisprudence. In Payner, the
accused was prosecuted based upon evidence that had been
discovered during an illegal search of a bank officer’s brief-
case. The Court refused to permit the accused to assert the
violated rights of the bank officer: ‘‘But our cases. . . do -
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Thus, whatever the thinking of the unani-
mous 1914 Weeks Court or the majority in
Mapp, the attitude of the contemporary Burger
Court was clear: the exclusionary rule is a ju-
dicially created remedy, the purpose of which is
to deter unlawful police conduct. By 1984, not
even the dissenters of Calandra, Janis, and
Stone v. Powell would press the arguments that
they had made in the mid-1970s.28

A ““Good Faith’’ Exception Evolves

If the purpose of the exclusionary rule is to
deter unlawful police conduct, what purpose
does the rule serve when police act illegally, yet
believe that they are obeying the law? How
does one deter that which the officer reason-
ably, if mistakenly, does not see as deterrable?
Such is the dilemma of *‘good faith.”

not command the exclusion of evidence in every case of il-
legality. Instead, they must be weighed against the con-
siderable harm that would flow from indiscriminate appli-
cation of an exclusionary rule.’’ Id. at 734.

In Ybarra v. Illinois, 444 U.S. 85 (1979), however, the
Court found invalid the fruits of a search of the accused,
who had been a visitor to a tavern named in a search war-
rant. Although a state statute permitted the police to
search, without a warrant, persons on the premises named
in the warrant, the Court found that, absent probable cause
to suspect the accused of having committed or possessing
evidence of a crime or absent a reasonable suspicion of the
accused’s dangerousness to the police, the police had no
right to conduct the search and the fruits of it would be ex-
cluded. Id. at 86-90.
28In Nix v. Williams, 104 S. Ct. 2501 (1984), the Supreme
Court, 7-2, adopted an ‘‘inevitable discovery exception’ to
the exclusionary rule. Under this exception, notwithstand-
ing that evidence had #=n fact been discovered as a result of
unlawful police activity, the evidence could nonetheless be
admitted if the government could establish by a prepon-
derance of the evidence that the evidence would in any
event been found by ongoing lawful activity. Justices Bren-
nan and Marshall, the last remaining dissenters of Calandra
on the Court, also dissented in Nix v. Williams. To be doc-
trinally consistent with their Calandra dissent, however,
they should have argued that, as a purpose of the exclusion-
ary rule is the preservation of the imperative of judicial in-
tegrity, the introduction of concededly illegally obtained
evidence would violate the sanctity of a judicial proceed-
ing. Instead, the dissenters did not argue with the ac-
ceptability of an inevitable discovery exception, but would
have had the Court set the government’s burden of admis-
sibility at a ‘‘clear and convincing’' standard. See generally
Kaczynski, Nix v. Williams and the Inevitable Discovery Ex-
ception to the Exclusionary Rule, The Army Lawyer, Sept.
1984, at 1.

Although ruminations of the acceptability of
a ‘‘good faith’ exception to the exclusionary
rule had peppered the opinions of four Supreme
Court justices,?® the Court had never so held.
The first judicial adoption of a good faith ex-
ception took place in the Fifth Circuit's en banc
opinion in United States v. Williams.3°

In Williams, the accused had been appre-
hended by a federal drug enforcement agent for
violating the terms of a court order releasing
her pending the appeal of another conviction.3!
In a search incident to that apprehension and at
a subsequent search authorized by a judicially-
issued search warrant, a large amount of heroin
was found on the accused’s person and in the
accused’s luggage, respectively.?? The trial
court granted the accused’s motion to suppress
the heroin on the ground that the agent was
without authority to arrest the accused and that
the discovery of the heroin flowed from the un-
lawful arrest. Initially, a panel of the Fifth Cir-
cuit had affirmed the suppression,?? but, at a
rehearing en banc, the full court reversed that
determination and found the heroin to be
admissible at trial.34

23See Stone v. Powell, 428 U.S. 465, 5638 (1976) (White, J.,
dissenting); Peltier v. United States, 422 U.S. 531 (1975)
(Rehnquist, J.); Brown v. Illinois, 422 U.S. 590, 610-12
(1975) (Powell, J., concurring); Michigan v. Tucker, 417
U.S. 433 (1974) (Rehnquist, J.); Bivins v. Six Unknown
Named Agents, 403 U.S. 388, 413 (1971) (Burger, C.J., dis-
senting). See also Burger, Who Will Watch the Watchman?,
14 Am. U.L. Rev. 1, 23 (1964); LawScope, The Exclusionary
Rule, 69 A.B.A.J. 137, 139 (1983) (views of Justice O’Con-
nor at confirmation hearings).

30622 F.2d 830 (6th Cir. 1980) (en banc), cert. denied, 449
U.S. 1127 (1981), discussed in Project, Twelfth Annual
Review of Criminal Procedure: United States Supreme
Court and Courts of Appeal, 1981-82, 71 Geo. L.J. 339, 437
(1982); Recent Developments, Criminal Procedure - Exclu-
sitonary Rule - *‘Good Faith’’ Exception—The Exclusionary
Rule Will Not Operate in Circumstances Where the Officer’s
Violation Was Committed in the Reasonable Good Faith
Belief That His Actions Were Legal, 27 Vill. L. Rev. 211
(1981082).

31The accused had been convicted of possession of heroin in
violation of 21 U.S.C. § 841(a)(1) (1976). She had been free
pending appeal. 622 F.2d at 831.

32]d. at 834-35.

33594 F.2d 86 (5th Cir. 1980).

34622 F.2d 830 (bth Cir. 1980) (en banc).
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Among the theories of admissibility which
commanded a majority of the Fifth Circuit
judges3s was

that evidence is not to be suppressed
under the exclusionary rule where it is
discovered by officers in the course of ac-
tions that are taken in good faith and in
the reasonable, though mistaken, belief
that they are authorized.36

The panel noted two situations in which good
faith might be present. In the first, an officer
may have made a judgmental error concerning
whether facts sufficient to constitute probable
cause to arrest or search existed; this was called
a '‘good faith mistake.’’3? In the second situa-
tion, the officer may have acted in reliance
upon a statute or judicially-issued search or ar-
rest warrant that was later ruled-invalid; this
was called a ‘‘technical violation.’’38 In either
case, assuming that the conduct of the police of-
ficer was objectively reasonable as well as
undertaken in subjective good faith,3® exclusion
of the evidence so discovered would have no
deterrent effect on police behavior. Under the
facts of Williams, the arresting agent had acted
on a good faith and reasonable belief that the

35Twenty-four judges sat en banc to hear the case. Sixteen
concurred in an opinion that found that the federal nar-
cotics agent had possessed the requisite authority to arrest
the accused. Under this theory, tie searches incident to the
arrest and pursuant to the warrant were lawful. Id. at 839.
Thirteen judges joined in the opinion that recognized the
good faith exception. Id. at 840.

3%d.

37Id. at 841 (quoting Ball, Good Faith and the Fourth
Amendment: The ‘‘Reasonable” Exception to the Exclu-
sionary Rule, 69 J. Crim. L. & Criminology 635, 638-39
(1974)).

8fd.

3%The Williams court noted:

We emphasize that the belief, in addition to being
held in subjective good faith, must be grounded on an
objective reasonableness. It must therefore be based
upon articulable premises sufficient to cause a
reasonable, and reasonably trained, officer to believe
tha he was acting lawfully. Thus, a series of broad-
cast breakins (sic) and searches carried out by a con-
stable—no matter how pure in heart—who had never
heard of the fourth amendment could never qualify.

622 F.2d at 841 n.4a.
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accused had committed a crime and that the
agent possessed the authority to effect the ap-
preliension. Accordingly, the evidence
discovered as the fruit of the arrest was deemed
admissible at trial.4#® The Supreme Court de-
clined the opportunity to review Williams."

The Court came tantalizingly close to ruling
on the good faith exception in the October 1982
Term. In Illinois v. Gates,** the police had ob-
tained a search warrant and discovered incrim-
inatory evidence while executing it. At trial,
the court suppressed the evidence, finding that
the magistrate that had issued the warrant had
not learned enough about the anonymous infor-
mant upon whose information it was issued.
The initial issue before the Supreme Court sole-
ly concerned whether the warrant had been
properly issued. After the case had been argued
on this issue, the Court ordered and heard re-
argument on the issue of whether

the rule requiring the exclusion at a
criminal trial of evidence obtained in
violation of the Fourth Amendment. . .
should to any extent be modified, so as,
for example, not to require the exclusion
of evidence obtained in the reasonable
belief that the search and seizure at issue
was consistent with the Fourth Amend-
ment.43

In the end, however, noting that the issue had
not been raised or argued in the courts below,

“oJd. at 846. Soon after the decision, Williams was favor-
ably noted, if not adopted, by several federal and state
courts. See, e.g., United States v. Cady, 661 F.2d 290 (6th
Cir. 1981); United States v. Hill, 626 F.2d 1301 (6th Cir.
1980); United States v. Wilson, 528 F. Supp. 1129 (S.D. Fla.
1982); United States v. Nolan, 530 F. Supp. 386 (W.D. Pa.
1981); United States v. Pills, 522 F. Supp. 866 (M.D. Pa.
1981); United States v. Lawson, 502 F. Supp. 1568 (D. Md.
1980); State v. Settle, 447 A.2d 1284, 1288-89 (N.H. 1982)
(Douglas, J., concurring); Jessie v. State, 640 P.2d 66, 67
(Wyo. 1982); State v. Lehnen, 403 So.2d 683 (La. 1881);
People v. Eichelberger, 620 P.2d 1067 (Colo. 1980). Indeed,
the Ninth Circuit’s opinion in Leon, 701 F.2d 187 (9th Cir.
1883), ‘‘may even be read as inviting the Court to amend
the 70-year-old [exclusionary] rule. . . .”” Young, Supreme
Court Report, A.B.A.J., Sept. 1984, at 122, 122.

41449 U.S. 1127 (1981).

42103 S. Ct. 2317 (1983).

43103 S. Ct. 436 (1982).
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the Court instead opted to modify its test for
determining whether information provided by
an informant reached the level of probable
cause.#

The confluence of the Fifth Circuit’s decision
in Williams and the Supreme Court's reargu-
ment order in Gates prompted an avalanche of
scholarly debate concerning the desirability of a
good faith exception to the exclusionary rule.45
In the course of the debate, certain criticisms
were leveled at the exception.

44The Court had theretofore utilized the ‘‘two-pronged’’
test of Aguilar v. Texas, 378 U.S. 108 (1964), and v. United
States, 393 U.S. 410 (1969), which had required that both
the veracity and basis of knowledge of an informant be es-
tablished. In Gates, the Court eschewed a mechanical appli-
cation of the Aguilar/Spinelli test and substituted in its
place one of common sense. Simply stated, based upon the
totality of the circumstances, the magistrate would have to
determine whether probable cause existed. As to the '‘two
prongs,’”’ ‘‘a defiency in one may be compensated for, in
determining the overall reliability. . . by a strong showing
as to the other, or by some other indicia of reliability.” 103
S. Ct. at 2329 (citations omitted). For discussions of the im-
plications of Gates, see, e.g., Mascolo, Probable Cause
Revisited: Some Disturbing Implications Emanating From
Illinois v. Gates, 6 W. New Eng. L. Rev. 331 (1983); Reilley,
Witlin, & Curran, Illinois v. Gates: Probable Cause Re-
defined?, 17 J. Mar. L. Rev. 335 (1984); Note, Adoption of a
Flexible Standard For Analyzing Informants’ Tips in II-
linois v. Gates, 4 N. Ill. U.L. Rev. 179 (1983); Note, Probable
Cause: The Abandonment of the Aguilar/Spinelli Standard
and Further Evisceration of the Fourth Amendment, 1983
S. . U.L.J. 261.

48ee, e.g., Brown, The Good Faith Exception to the Exclu-
sionary Rule, 23 S. Tex. L.J. 654 (1982); Burkoff, Bad Faith
Searches, 57 N.Y.U.L. Rev. 70 (1982); Crump, Tke ‘‘Tainted
Evidence’ Rationale: Does It Really Support the Exclu-
sionary Rule?, 23 So. Tex. L.J. 687 (1982); Goodpaster, An
Essay on the Exclusionary Rule, 33 Hastings L.J. 1065
(1982); Hanscom, Admissibility of Illegally Seized Ewvi-
dence: Could This Be the Path Out of the Labyrinth of the
Exclusionary Rule, 9 Pepperdine L. Rev. 799 (1982);
Jensen & Hart, The Good Faith Restatement of the Exclu-
sionary Rule, 73 J. Crim. L. & Criminology 916 (1982);
Leonard, Good Faith Exception to the Exclusionary Rule: A
Reasonable Approach for Criminal Justice, 4 Whittier L.
Rev. 33 (1982); Mathias, The Exclusionary Rule Revisited,
28 Loy. L. Rev. 1 (1982); Rader, Legislating a Remedy for
the Fourth Amendment, 23 So. Tex. L.J. 584 (1982);
Teague, Applications of the Exclusionary Rule, 23 So. Tex.
L.J. 632 (10982); Wilkey, Constitutional Alternatives lo the
Exclusionary Rule, 23 So. Tex. L.J. 630 (1982); Comment,
The Exclusionary Rule Revisited: Good Faith in Fourth
Amendment Search and Seizure, 70 Ky. L.J. 879 (1981-82);
Comment, Protecting Society's Rights While Preserving

Fourth Amendment Protections: An Alternative to the
Ezxclusionary Rule, 23 So. Tex. L.J. 693 (1982); Note, The
Fourth Amendment and the Exclusionary Rule: The De-
sirability of a Good Faith Exception, 32 Case W. Res. L.
Rev. 443 (1982). See also White, Forgotten Points in the
‘Exclusionary Rule’’ Debate, 81 Mich. L. Rev. 1273 (1983).

The debate was not limited to scholarly journals. In the
halls of Congress, as early as 1972, a bill was introduced by
Senator Lloyd Bentsen, S. 2657, 92d Cong., 2d Sess. (1972),
which would have codified the ‘‘substantiality test'’ of the
American Law Institute. See American Law Institute, Model
Code of Pre-Arraignment Procedure § 290.2 (1976). Inter
alia, this test would have retained the exclusionary sanc-
tion for intentional or flagrant fourth amendment viola-
tions, such as those that occurred in Mapp v. Ohio, 367 U.S.
643 (1961), see supra note 11, but would have permitted
evidence to be admitted where the constitutional violation
was technical, unintentional, or insubstantial. See generally
Coe, The ALI Substantiality Test: A Flexible Approach to
the Exclusionary Rule, 10 Ga. L. Rev. 1 (1975); Wright,
Must the Criminal Go Free If the Constable Blunders?, 60
Tex. L. Rev. 736 (1972). More recently, the Reagan Ad-
ministration has twice entreated Congress to statutorily
create a good faith exception to the exclusionary rule. See
President’s Message to Congress Transmitting the Compre-
hensive Crime Control Act of 1983 (Mar. 16, 1983), Presi-
dent’s Message to Congress Transmitting the Criminal
Justice Act of 1982 (Sept. 13, 1982). A bill designed to im-
plement the Administration’s proposal, S. 2903, 98th Cong.,
1st Sess. (1983), was opposed by the American Bar Associa-
tion, see CongresScan, 69 A.B.A.J. 163 (1983), and never
reached a floor vote.

The debate over the desirability of an exclusionary rule
was moreover not limited to the United States. The notion
of a rule that excludes relevant and probative physical
evidence because of the conduct of the police is uniquely
American and has been criticized abroad as punishing ‘‘The
community as a whole by giving unnecessarily wide pro-
tection to the criminal classes. . .." Sholl, Problems of
Criminal Law Administration: An Australian Lawyer’s
Impressions in the U.S.A., 1 Austrl. & N.Z. J. Criminology
137, 145 (1968). See generally Kaczynski, The Admissibility
of Illegally Obtained Evidence: American and Foreign Ap-
proaches Compared, 101 Mil. L. Rev. 83, 130-65 (1983). Yet,
the inclusionary rules of evidence of, for example, Canada
and Australia, have recently been called to task. The Cana-
dian rule of admission of evidence, however obtained, was
established in Wray v. Regina, 11 D.L.R.3d 673 (1970). See
Heydon, Current Trends in the Law of Evidence, 8 Sydney
L. Rev. 305, 326 (1977); Katz, Reflections on Search and
Seizure and Illegally Seized Evidence in Canada and the
United States, 3 Can.-U.S. L.J. 103, 104 (1980). The Cana-
dian Law Reform Commission, however, proposed that

evidence shall be excluded if it was obtained under
such circumstances that its use in the proceedings
would tend to bring the administration of justice into
disrepute. . . . [under] all the circumstances sur-
rounding the proceeding and the manner in which
the evidence was obtained.




o
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First, it has been argued that a good faith ex-
ception would reward the ‘‘dumb cop.’’ Under
this view, it would be far easier for the un-
schooled or unprofessional police officer to pro-
fess, for example, a ‘‘good faith mistake’’ than
for the highly trained or conscientious officer:
“Constitutional values would be ill-served by
an extension of such a rule to officers with pure
hearts but empty heads.’'46 The Williams court,
however, had already addressed this objection
by requiring that police conduct be both objec-
tively reasonable and subjectively sincere.4?
Thus, the poorly trained or intentionally ignor-
ant officer would find no solace in a good faith
exception.

A second view is grounded upon the belief
that the exclusionary rule, for whatever its al-
leged drawbacks, has yielded two benefits.

Law Reform Comm’'n of Canada, Report on Evidence
§ 15(1) (1975) (emphasis added). Twelve factors were listed
to assist the trial court in determining the admissibility of
the evidence. Id. § 15(2). See generally Yeo, The Discretion
to Exclude Illegally and Improperly Obtained Evidence: A
Choice of Approaches, 13 Melbourne U.L. Rev. 31, 34, 46-61
(1981). Likewise, in 1975, the Australian Law Reform Com-
mission endorsed a ‘‘reverse onus exclusionary rule,”
which would provide that

evidence obtained in contravention of any statutory
or common law rule. . . should not be admissible-
unless the court decides, in the exercise of its dis-
cretion, that the admission of such evidence would
specifically and substantially benefit the public in-
terest without unduly derogating from the rights and
liberties of any individual. The burden of satisfying
the court that any illegally obtained evidence should
be admitted should rest with the party seeking to
have it admitted, .e. normally the prosecution.

Report of the Australian Law Reform Coram’n #2, Criminal
Investigations para. 298 (1975), discussed in, Heydon,
supra, at 328. Thus, while an American debate raged over
limiting the existing exclusionary rules, a similar discussion
was conducted in other nations concerning adoption of ex-
clusionary rules of evidence.

4United States v. Nolan, 530 F. Supp. 386, 399 (W.D. Pa.
1981).

47See supra note 39. Indeed, the First Circuit refused to
adopt the exception when presented with a case in which
the police conduct was not objectively reasonable. United
States v. Downing, 665 F.2d 404, 408 n.2 (1st Cir. 1981). A
federal district court refused to apply the exception where
the police standard operating procedures were found to be
unconstitutional. United States v. Santucci, 509 F. Supp.
177, 183 n.8 (N.D. Ill. 1981),
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Police are thought to be more conscientious in
seeking judicially-issued search and arrest war-
rants*® and police training is asserted to have
improved in response to the burdens imposed
upon the police by the exclusionary rule.4?
Modification of the rule in any respect might be
seen as a signal to law enforcement authorities
that both practices were no longer necessary.

At least as regards the ‘‘good faith mistake’
category of Williams, the former fear may be
very real. Rather than risk the denial of an ap-
plication for a warrant by a magistrate schooled
in the law, the police officer, perhaps sincerely
believing that he or she possesses probable
cause, may act without benefit of the warrant.
On the other hand, were the exception for
‘‘technical violations’’ recognized, police might
be encouraged to seek search and arrest war-
rants; if a warrant issued, the police could rest
secure in knowing that their activities under-
taken in execution of that warrant would be
validated even if a subsequent trial or appellate
court were to find that the warrant should not
have issued. In any event, one suggested solu-
tion to this conundrum would be for the courts
to establish a heightened burden of proof of the
good faith of the police officer guilty of the
‘‘good faith mistake’’ than for the officer who
has presented his or her information to the
magistrate.5°

Finally, the argument that police training has
increased since the inception of the exclu-
sionary rule does not admit to statistical proof.
One study reported a wide variation in the num-
ber of hours devoted to search and seizure
training in the police departments of larger
American cities.5! Thus, while officer in Denver

48Ball, Good Faith and the Fourth Amendment: The ‘‘Rea-
sonable’’ Exception to the Exclusionary Rule, 69 J. Crim. L.
& Criminology 635, 647-48 (1974).

19Kamisar, A Defense of the Exclusionary Rule, 15 Crim. L.
Bull, 5, 39 (1979).

80Kaczynski, supra note 45, at 115-16. This would mirror
the Supreme Court's oft-stated rule that ‘‘in a doubtful or
marginal case a search under a warrant may be sustainable
where without one it would fail.”’ United States v. Ven-
tresca, 380 U.S. 102, 103 (1965), quoted in United States v.
Leon, 52 U.S.L.W. 5155, 5159 (U.S. July 5, 1984).
81Spiotto, Search and Seizure: An Empirical Study of the
Exclusionary Rule and Its Alternatives, 2 J. Legal Studies
243 (1973).
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and Baltimore only received six hours of such
training, officers in Phoenix received thirty, of-
ficers in Washington, D.C. received thirty-
three, and officers in Houston received forty.52
No demonstrable pattern of increased police
training in the fourth amendment area could be
observed.53

Thus, while a good faith exception was not
universally desired, the objections to it were
not insoluble. It remained for the Supreme
Court to choose its path carefully when faced
with the next ‘‘good faith’’ cases. They were
not long in coming.

United States v. Leon and
Massachusetts v. Sheppard

The Supreme Court adopted the good faith ex-
ception to the exclusionary rule in United
States v. Leon® and quickly applied the excep-
tion the same day in Massachusetls wv.
Sheppard.5® Like Gates, both cases might be
termed ‘‘technical violation’’ cases within the
terminology of Williams.

In Leon, based upon police surveillance and
information provided by an informant, the
police obtained a warrant, the execution of
which resulted in the discovery of a large quan-
tity of drugs.8¢ The district court held a hearing
on the motion to suppress and found that there
was no question as to the reliability and credi-
bility of the informant. However, the court in-
dicated that, if the information was not stale, it
was ‘‘awfully close to it’’' and suppressed the
evidence.5? The district court did find that the
police officer had acted in good faith.5® The
court of appeals agreed that probable cause was

52Id. at 275. ‘

83 Accord Oaks, Studying the Exclusionary Rule in Search
and Seizure, 37 U. Chi. L. Rev. 665 (1970).

5452 U.S.L.W. 5155 (U.S. July 5, 1984).

5552 U.S.L.W. 5177 (U.S. July 5, 1984).

8652 U.S.L.W. at 5156. Drygs were found at three locations
and other evidence was discovered in two automobiles.
57Id. n.2: ‘'There is no question of the reliability and credi-
bility of the informant as not being established."’

Some details given tended to corroborate, maybe, the
reliability of [the informant's]) information about the
previous transaction, but if it is not stale transaction, it
comes awfully close toit. ... ."’

58]d. n.4.
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lacking to search one of the residences, that the
information was fatally stale, and that the af-
fidavit did not establish the informant’s credi-
bility. Thus, the decision of the district court
was affirmed.>?

In seeking certiorari, the government did not
seek a review of the lower court’s determi-
nation as to the lack of probable cause but
presented only the question ‘‘[w]hether the
Fourth Amendment exclusionary rule should be
modified so as not to bar the admission of evi-
dence seized in reasonable-good-faith reliance
on a search warrant that is subsequently held to
be defective.’’¢°

Writing for six members of the Court, Justice
White indicated that it was ‘‘within our power
to consider the question whether probable
cause existed under the ‘totality of circum-
stances’ test announced last Term in Illinois v.
Gates.”’%! The Court chose instead to accept the
conclusion of the court of appeals that probable
cause was lacking and to use the Leon case to
adopt the good faith exception. The Court in-
itially noted that the fourth amendment itself
contains no provision for the exclusion of evi-
dence seized in violation of it. Quoting the now
familiar refrain of Calandra, the Court reiter-
ated the origin of the rule as a judicially created
remedy.%2 Accordingly, the applicability of the
rule to a particular case is to be determined by
balancing the costs and benefits of denying the
prosecution the use of ‘‘inherently trustworthy
evidence.’’® The Court quickly resolved the
balance: ‘‘Particularly when law enforcement
officers have acted in objective good faith or
their transgressions have been minor, the
magnitude of the benefit conferred on such
guilty defendants offends basic concepts of the
criminal justice system.’'64

50701 F.2d 187 (9th Cir. 1983).

8052 U.S.L.W. at 5157. The Court granted certiorari ‘‘to con-
sider the propriety of such a modification.”” 103 S. Ct. 3535
(1983).

8152 U.S.L.W. at 5157.

82[d. (quoting Calandra v. United States, 414 U.S. 338, 348
(1974)).

952 U.S.L.W. at 5157.

%4]d. at 5157-68 (citing Stone v. Powell, 428 U.S. 465, 490
(1976)).




The Court was particularly comfortable in
permitting the police to rely upon a judicially
issued warrant. Harkening back to decisions
that have expressed a strong preference for
searches conducted pursuant to warrants,®s the
Court noted that magistrates are detached from
the law enforcement establishment.%® Exclu-
sion of evidence obtained by police in a good
faith reliance upon warrants issued by such
neutral parties would serve no valid purpose.
Police misconduct would not be deterred by
punishing the police for the errors of magis-
trates and, as neutral judicial officers, there is

‘no evidence that magistrates were in need of

deterrence—either that they routinely ignored
the requirements of the fourth amendment or
that they had manifested a stake in the outcome
of the criminal justice process.®” Thus, if the
purpose of the exclusionary rule is deterrence
and the police could not be and the magistrate
need not be deterred by exclusion of evidence
in such circumstances, then to require exclu-
sion would defeat the raison d’etre of the rule:
‘“‘We conclude that the marginal or nonexistent
benefits produced by suppressing evidence ob-
tained in objective reasonable reliance on a sub-
sequently invalidated warrant cannot justify
the substantial cost of exclusion.’’® In the ab-
sence of evidence that the magistrate had aban-
doned his or her judicial role, that the police
were dishonest or reckless in their presentation
to the magistrate, or that the police harbored a
belief that probable cause was in fact lacking,5®
evidence obtained by objective good faith
police reliance on a judicially authorized war-
rant would not be suppressed, even if the war-
rant were subsequently found to have been
based upon less than probable cause: ‘‘Under
these circumstances, the officers’ reliance on
the magistrate's determination of probable

e552 U.S.L.W. at 51569 (quoting United States v. Ventresca,
380 U.S. 102, 106 (1965)).

8652 U.S.L.W. at 5160: ‘*Judges and magistrates are not ad-
juncts to the law enforcement team; as neutral judicial of-
ficers, they have no stake in the outcome of particular
criminal prosecutions.”’ '

87/d.

%8]d, at 5161.

é0]d. at 5162.
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cause was objectively reasonable, and applica-
tion of the extreme sanction of exclusion is
inappropriate.”’ ™

The Court was sensitive to potential jurispru-
dential criticisms of the new rule. Particularly,
the Court was concerned with the observation
that a good faith exception to the exclusionary
rule would prevent the development of the
right to privacy.” Would the courts be per-
mitted to stultify the fourth amendment by re-
solving cases at the threshold on the basis of the
good faith of the police? In response, Justice
White indicated that ‘‘nothing will prevent re-
viewing courts from deciding that question
[question of coverage of the fourth amendment]
before turning to the good faith issue.’’?? The
Court noted that the question of good faith may
first be dependent on the issue of coverage or
protection.” ‘‘Even if the Fourth Amendment
question is not one of broad import, reviewing
courts could decide in particular cases that
magistrates under their supervision need to be
informed of their errors and so evaluate the of-
ficer's good-faith only after finding a
violation.”’7 But the Court was very careful to
state that there did not have to be a decision as
to coverage or protection under the fourth
amendment before ‘‘turning to the good-faith
issue.”’” In any event it saw ‘‘no reason to
believe that our Fourth Amendment juris-
prudence would suffer by allowing reviewing
courts to exercise an informed discretion in
making this choice.’’7®

701d.

7iSee 3 W. LaFave, Search and Seizure, A Treatise on the
Fourth Amendment (1978). See also Leon, 52 U.S.L.W. at
5162 n.25.

7252 U.S.L.W. at 5162 (footnote omitted).

730ne might philosophically divide the fourth amendment
issues into the areas of coverage and protection. There
would be fourth amendment coverage when there has been
a search or seizure within the meaning of the fourth amend-
ment. Once coverage is determined, the issue turns to the
protection of the amendment. Was there a valid warranted
search? If not, was there an exception to the warrant re-
quirement? There have also been other ways of looking at
the fourth amendment. See, e.g.,, E. Imwinkelried, P.
Gianelli, F. Gilligan, & F. Lederer, Criminal Evidence 4
(1979).

7452 U.S.L.W. at 5162.

SId.

81d.
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In any event, regardless of the analytical pro-
cedure employed, the good faith exception
would be subject to certain limitations. First,
the good faith of the officer must be based upon
an objective rather than a subjective
standard.”” The objective standard ‘‘retains the
value of the exclusionary rule as an incentive
for the law enforcement profession as a whole
to conduct themselves in accord with the
Fourth Amendment.’’78 It also requires the ‘‘of-
ficers to have a reasonable knowledge of what
the law prohibits.”’”® This would preclude of-
ficers from foregoing educational courses in
order to increase their good faith; Leon thus
continued the emphasis on police training pro-
grams. An issue for the future might become
the reasonableness of the officer’s action in
light of a particular department’s training pro-
gram.8 One might argue that the good faith ex-
ception will shift the emphasis to an exami-
nation of training programs.8!

Second, the good faith exception will not ap-
ply when only a ‘‘bare bones’ affidavit had
been presented to the issuing magistrate.?? The
Court stated:

It is necessary to consider the objective
reasonableness, not only of the officer
who eventually executed a warrant, but

7Id. at 5161-62.

78]d. at 5161 n.20 (citation omitted). '‘There is no reason to
exclude the evidence when an officer acting with objective
good faith has obtained a search warrant from a judge or
magistrate and acted within his scope.” Id. at 5161 (foot-
note ommited).

Id.

80fd. at 5162. *‘When officers have acted pursuant to a war-
rant, the prosecution should ordinarily be able to establish
subjective good faith without a substantial expenditure of
judicial time.'”

81See Kamisar, supra note 49, at 35 n.115.

8252 U.S.L.W, at 5162: ‘‘Finally, depending on the circum-
stances of the particular case, a warrant may be so facially
deficient—i.e., in failing to particularize the place to be
searched or the things to be seized—that the executing of-
ficers cannot reasonably presume it valid.”’

‘‘Nor would an officer manifest objective good faith in
relying on a warrant based on an affidavit ‘so lacking in in-
dicia of probable causes as to render official belief in its ex-
istence entirely unreasonable.’*’ Id. (quoting Brown v. II-
linois, 422 U.S. 590, 610-11 (1976) (Powell, J., concurring)).
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also the officers who originally obtained it
or who provided information material to
the probable cause determination.
Nothing in our opinions suggest, for ex-
ample, that an officer could obtain a war-
rant on the basis of a ‘‘bare bones’' affi-
davit and then rely on colleagues who are
ignorant of the circumstances under
which the warrant was obtained to con-
duct the search.83

Another limitation on the good faith excep-
tion is when the search goes beyond the scope
of the search warrant. ‘‘Our discussion of the
deterrent effect of excluding evidence obtained
in reasonable reliance on a subsequently invali-
dated warrant assumes, of course, that the of-
ficers properly executed the warrant and
searched only those places and for those objects
that was reasonable to believe were covered by
the warrant.’’84

Moreover, if the judge or magistrate is acting
as an agent of law enforcement officials, then
the good faith exception will not apply. For ex-
ample, under current case law, if the ‘‘magis-
trate’’ is compensated on the basis of the
number of warrants actually issued, instead of
upon the number of applications considered,
then the issuing official would not be consid-
ered neutral and detached.’® Although this
would also appear to be the case for the magis-
trate who is a rubber stamp,8® ‘‘if a magistrate
serves merely as a ‘rubber stamp’ for the police
or is unable to exercise mature judgment, closer
supervision or removal provides a more effec-
tive remedy than the exclusionary rule.’’8”
Thus, the police would not be penalized for the
professional shortcomings of the magistrate;
discipline or supervision within the judicial
system was thought to be an adequate
remedy.58

8352 U.S.L.W. at 5161-62 at n.24.

84]d. at 5160 n.19.

85See, e.g., Connally v. Georgia, 429 U.S. 245 (1977).

8852 U.S.L.W. at 5160.

87]d. n.18.

88]d. at 5160. The Court noted that magistrates are subject
to the supervision of the district courts and may statutorily
be removed for.‘‘incompetency, misconduct, neglect of du-
ty, or physical or mental disability.’’ /d. n.18 (quoting 28
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Finally, where the magistrate fails to read the
affidavit supporting the application for the war-
rant or where the information furnished
therein is either false or in reckless disregard
for the truth, the good faith exception will not

apply.8?

Justice White promptly applied the good faith
exception in the factually stronger case of
Massachusetts v. Sheppard.®® Sheppard was
tried for murder. At approximately five o’clock
Saturday morning, the burned body of the vic-
tim was discovered in a vacant lot. The autopsy
revealed that she had died of multiple com-
pound fractures caused by blows to the head. A
brief investigation led the police to question the
accused, one of the victim’s boyfriends. He told
the police he had last seen the victim on Tues-
day night and that he had been at a local gaming
house from nine p.m., Friday until five a.m. on
Saturday. He identified several people who
would be willing to substantiate the latter
claim.®!

U.S.C. § 631(i) (1982)). This submission of the errant
magistrate to hierarchical discipline is similar to the civil
law system's procedures of admitting illegally obtained evi-
dence while retaining the option of reprimanding the of-
ficial offender. In such systems, such as those of France and
the Federal Republic of Germany, both the police and the
prosecutors are part of a unified civil service. A require-
ment that police promotions, at least formally, be approved
by a parliamentary minister, coupled with an extensive
review and appeal procedure for citizen complaints against
the police, is thought to be a suitable substitute for the ex-
clusionary rule. See generally Clements, The Exclusionary
Rule Under Foreign Law: Germany, 562 J. Crim. L., Crim-
inology, & Police Sci. 277, 287 (1961); Langbein & Weinreb,

Continental Criminal Procedure: ‘‘Myth'’ and Reality, 87

Yale L.J. 1549, 16567 (France), 1560 (Germany) (1978). But
see Goldstein & Marcus, The Myth of Judicial Supervision
in Three *‘Inquisitorial’’ Systems: France, Italy, and Ger-
many, 87 Yale L.J. 240 (1977) (questioning efficacy of
system).

8552 U.S.L.W. at 5159: *‘It is clear, first, that the deference
accorded to a magistrate’s finding of probable cause does
not preclude inquiry into the knowing or reckless falsity of
the affidavit on which that determination was made."’

*‘Suppression, therefore, remains an appropriate remedy
if the magistrate or judge in issuing the warrant was misled
by the information in an affidavit that the affiant knew was
false or would have known was false except for his reckless
disregard of the truth.” Id. at 5162 (citing Franks v.
Delaware, 438 U.S. 154 (1978)).

9052 U.S.L.W. 5177 (U.S. July 5, 1984).
811d. at 5177-78.
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When the police interviewed the alibi wit-
nesses, they learned that Sheppard was at the
gaming house that night, but had borrowed an
automobile at three a.m. to give two men a ride
home. Even though this trip should have taken
only fifteen minutes, he did not return until
nearly five a.m.

On Sunday morning, the police officers
visited the owner of the car that the accused
had borrowed. The owner consented to inspec-
tion of the vehicle; blood stains and pieces of
hair were found on the rear bumper and in the
trunk. In addition, the officers noted that some
strands of wire in the trunk were similar to wire
strands found on or near the body of the victim.
The owner of the car told the officers that he
had placed articles in the truck on Friday night
and had not noticed the blood stains in the
trunk or the stains on the bumper.??

On the basis of this evidence, Detective
O’Malley drafted an affidavit designed to sup-
port an application for an arrest warrant and a
search warrant authorizing a search of Shep-
pard’'s residence. The affidavit set forth the
results of the investigation and stated that the
police wished to search for a number of speci-
fied items.?? Detective O’'Malley showed the af-
fidavit to another police officer and three
prosecutors who concluded that there was suf-
ficient probable cause for search and arrest
warrants. Because this review had not been
completed until Sunday morning and the local
court was closed, the police had a difficult time
finding a warrant applic