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The Military Personnel Review Act: 
Department of Defense’s Statutory Fix 

for Darby v. Cisneros 
<- 

Major Michael E. Smith 
Chiej Operational Law 

Ofice of the Staff Judge Advocate 
Headquarters, XVIII Airborne Corps and Fort Bragg 

Fort Bragg, North Carolina 
1 

Introduction 

On 21 June 1993, the United States Supreme Court decided 
Darby v, Cisneros. The Court held that federal courts do not 
have authority to require plaintiffs to exhaust available adminis- 
trative remedies before seeking judicial review under the Ad- 
ministrative Procedure Act (APAj? where neither relevant stat 
nor agency rules specifically mandate exhaustion as a prere 
site to judicial review. Darby v. Cisneros will have a dramatic 
impact on military personnel litigation because none of the stat- 
utes nor regulations governing the various military administra- 
tive boards require exhaustion as a prerequisite to judicial review. 

The Department of Defense (DOD) is considering three statu- 
tory proposals to amend Title 10 of the United States Code that 
would require service members to seek administrative relief from 
service Boards for Correction of Military Records prior to seek- 
ing judicial re vie^.^ In the Department of Defense Authoriza- 
tion Act for Fiscal Year 1996, the Senate Armed Services 
Committee directed the Secretary of Defense and the Attorney 
General to “jointly establish an advisory panel on centralized 
review of Department of Defense administrative personnel ac- 
tions” no later than 15 December 1996.4 The panel is to provide 
findings and recommendations on the following matters: 

9 

actions of the DOD are appropriate and ad- 
equate. 

(2) Whether a centralized judicial review of 
administrative personnel actions should be 
established. 

(3) Whether the United States Court of Ap- 
peals for the Armed Forces should conduct 
such reviews.5 

The panel i s  to submit a report to the Secretary of Defense 
and the Attorney General6 who, in turn, must review the findings 
and recommendations of the panel and submit a report to the 
Committee by 1 January 1997.’ 

This article analyzes the American Bar Association, the De- 
partment of Justice, and the Air Force proposals and provides an 
opinion as to the most appropriate statutory solution. 

History of Exhaustion of Administrative 
Remedies in the Military 

The doctrine of exhaustion of administrative remedies has its 
roots in the practical requirement that a lower court’s decision 
must be final before a reviewing court can take jurisdiction.* 

(1 j Whether the existing practices with regard 
to judicial review of administrative personnel 

I 113 S Ct 2539 (1993). 

’ Act of June 11, 1946, ch 724,60 Stat 237, as amended, 5 U.S.C $5 551-59.701-06, 1305, 3105, 3344, 6362,7562 (1970). 

The three proposals are from the American Bar Association, the Department of Justice, and the Air Force, and will be discussed later in this article 

S.  1124, 104th Cong., 1st Sess. 9: 559 (1995). 

Id 

Id 

’ Id 

- 
Edward E Sherman, Judicial Review of Military Determrnatrons and the Exhaustion of Remedies Requirement. 55 VA. L. REV. 483, 496 (1987), citing Jaffe, 

The Exhaustion of Administrative Remedies. 12 BUFF. L REV 327, 327-34 (1963) 
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Additionally, under the common law, jurisdiction would not lie 
in a court of equity until legal remedies were exhausted.’ The 
doctrine developed in administrative law as a “discretionary doc- 
trine applied by courts to ensure that review is not premature.”1° 
The military, an entity unlike any other federal administrative 
agency, and the courts have often wrestled with the application 
of the doctrine of exhaustion of administrative remedies. 

ian society,”lF the Court has held that “Congress i s  permitted to 
legislate both with greater breadth and with greater flexibility 
when prescribing the rules by which [military society] shall be 
governed . , . , ” I 6  “[Plerhaps in no other area has the Court 
accorded Congress greater deference” than in the military con- 
text.17 

Further, “[nlot only i s  the scope of Congress’ constitutional 
power in this area broad, but the lack of competence on the part 
of the courts is marked.”I8 Thus, in Gilligan v. Morgan,19 the 
Court declared that it i s  difficult to conceive of an area of gov- 
ernmental activity in which the courts have less competence. The 
complex, subtle, and professional decisions as to the composi- 
tion, training, equipping, and control of military forces are es- 
sentially professional military judgments, subject always to 
civilian control of the Legislative and Executive branches.20 

The Special Nature of Military Society and 
the Deference Traditionally Granted by the Courts 

to Internal Personnel Decisions 

Orderly government requires that the judiciary be as 
scrupulous not to interfere with legitimate Army mat- 
ters as the Army must be scrupulous not to intervene in 
judicial matters. 

The Founding Fathers vested “plenary control” in the Presi- 
dent12 and Congress1’ to promulgate rules relating to the com- 
position and regulation of the Armed Forces. The Supreme Court 
has recognized that “[tlhe constitutional power of Congress to 
raise and support armies and to make all laws necessary and 
proper to that end is broad and sweeping.”I4 Because the mili- 
tary is, “by necessity, a specialized society separate from civil- 

Consequently, it i s  the constitutional province of Congress to 
balance competing individual and military interests. “Congress 
[is] certainly entitled, in the exercise of its constitutional powers 
to raise and regulate armies and navies, to focus on the question 
of military need rather than ‘equity.’”21 “[Tlhe military must 
insist upon a respect for duty and a discipline without counter- 
part in civilian life” to “foster instinctive obedience, unity, com- 
mitment, and esprit de corps.”22 The restrictions required to 
achieve “the subordination of personal preference and identities 

See id at 496 (citing 2 J MOORE, FEDERAL PRACTICE ‘J 2 03 (2d ed 1967)) 

lo See id at 497 

I 1  Colonel Darrell L Peck, The Jurrrces and the Generuls 
Orlufj w Wdloughby, 345 U S 83, 94 (1953)) 

The Supreme Courr und Jrtdrcrul Review of Mrlrlury Acrivilres, 70 MIL L REV I (1975) (quoting 

U S  CONST art 11, 9 2, cl I 

US CONST. art I ,  5 8, CIS 12-14 

l 4  United States v O’Brien. 391 U S 367, 377 (1968) 

I s  Parker v. Levy, 417 U.S. 733, 743 (1974) 

I b  Id. at 756. 

Rostker v. United States, 453 U S. 57,64-65 (1981) See also Falk v Secretary o f  the Army, 870 F 2 d  941, 945 (2d Cir 1989) (deference to military judgment 
“significantly reduces the ordinary scope o f  review”) 

. u  I 

I R  Roslker, 453 U S at 65 

’‘) 413 U.S. I(1973) 

2o Id. at 10; accord Chappell v. Wallace, 462 U.S. 296, 305 (1983)(“’[C]ourts are ill-equipped to determine the impact upon discipline that any particular 
intrusion upon military authority might have.’” (quoting Chief Justice Earl Warren, The Bill ufRight.7 und the Mdirary, 37 N.Y.U. L. REV. 181, 187 (1962)); 
Schlesinger v. Ballard, 419 U.S. 498, 510 (1975); Orloff v. Willoughby, 345 U.S. 83, 94 (1953). 

f-- 

? I  Rosrker, 453 U S at 80 

2? Goldman v Weinberger, 475 U S 507, 507 (1986) (quoting Schlesinger v Councilman, 420 U S 738, 757 (1975)) f e e  also 10 U S C A Q 654(a)(8) (West 
Supp 1995) 
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in favor of the overall group mission” are matters entrusted to 
the military’s “considered professional judgment,”23 and the 
“courts have traditionally shown the utmost deference” to the 
“[p]redictivejudgment” of the Executive Branch on such issues.’4 

A In 1994, the Supreme Court in Weiss v. United States25 relied on 
this principle in holding that, when the constitutional rights of 
service members are implicated, “Congress has primary respon- 
sibility for the delicate task of balancing the rights of servicemen 
against the needs of the military.”2h 

f, 

As early as 1840, the Supreme Court, in Decatur v. P a ~ l d i n g , ~ ~  
espoused a doctrine of nonreviewability regarding military de- 
terminations: “The interference of the courts with the perfor- 
mance of the ordinary duties of the executive department of the 
government, would be productive of nothing but mischief; and 
we are quite satisfied that such a power was never intended to be 
given to thern.”*8 The Court in Decatur held that it did not have 
jurisdiction to review the Secretary of the Navy’s interpretation 
of the statute at issue because the Secretary is vested with judg- 
ment and discretion.2y Military administrative determinations 
were considered the sole province of the executive branch and 
therefore immune from judicial review.30 This view was fol- 
lowed throughout the nineteenth century. As one author notes, 

“with the development of modern concepts of administrative law 
in the twentieth ~entury ,”~’  the military and other executive of- 
fices began to lose their immunity. 

The doctrine of nonreviewability of executive department 
decisions was seriously diminished in 1902.32 In American 
School of Magnetic Healing v. McAnnuLg,” the Supreme Court 
held that if the executive department exceeds its statutory au- 
thority the courts had the power to hear the case and grant re- 
lief.34 

In Reaves v. A i n s ~ o t t h , ~ ~  the Supreme Court for the first time 
specifically addressed the unique considerations of the military 
in the context of reviewability of executive branch administra- 
tive decisions. One author characterizes Renves as “the seminal 
case with regard to the nonreviewability of military administra- 
tive actions.”’h Lieutenant Reaves was discharged for failing an 
examination required for pr~mot ion . ’~  Reaves in turn claimed a 
disability which under the statute would have allowed him to 
retire in the next higher grade rather than be discharged.38 A 
physical disability evaluation board, however, had determined 
Reaves was fit for duty even though there was some evidence to 

..“1 ? 9  Goldrnun. 475 U S. at 508 

24 Dep’t of Navy v Egan, 484 U.S 518, 529-30 (1988) 

I s  114 S Ct 752 (1994) 

I6 Id. at 761 (quoting Solario v. United States, 483 U.S. 435, 447-48 (1987)) 

27 39 U S .  (14 Pet.) 497 (1840) 

Peck, supru note 11, at 5 (quoting Decufur, 39 U S .  (14 Pet.) at 516). 

1y Id. at 5 ,  6 

3” Sherman, supra note 8, at 490 

31 Id. (The Supreme Court abolished the “executive” immunity of military administrative determinations in the McAnnulty case). Peck, supru note 11,  at 7, 
agrees, stating: “McAnnulry marked the beginning of  a presumption of at least some degree of reviewability of administrative actions of the executive departments 
and hence the end of the early doctrine o f  nonreviewability which had foreclosed judicial examination even of questions of statutory interpretation.” 

13 187 U.S. 94 (1902) 

’4 Peck, supru note 11. at 7. 

3 T  219 U S  296 (1911) 

\ 
Peck, supra note 11, at 10 

37 Id. 

3 B  Id 
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support Lieutenant Reaves’ disability claim.3y Because the evi- 
dence was taken in secret and Lieutenant Reaves was denied the 
right to present and cross-exam witnesses, the case presented 
classic due process issues. One author states that “[dlischarge 
cases are a paradigm for the doctrine of nonre~iewability”~” be- 
cause discharge cases involve: 

a particularly vital concern of the military- 
its ability to meet manpower requirements- 
which is frequently cited as a justification for 
giving the military a free hand over its person- 
nel. Since the military must rely on recruit- 
ment and the draft for its manpower, it is of 
some importance that it possess the power to 
require, grant, or withhold discharges and to 
condition them as honorable or less than hon- 
~ r a b l e . ~ ’  

The Court in Reaves provided three grounds for declining to 
review the Army’s physical disability determination. The Court 
analogized a physical disability evaluation board to a court-mar- 
tial and relied on the case law governing review of the latter.4z 
While courts-martial cases prevented review completely, the 
Court in Reaves proceeded to review the disability statutes to 
ensure that the Army followed them.43 Next, the Court imposed 
a presumption against reviewability in the absence of specific 
statutory authorization as follows: 

If it had been the intention of Congress to give 
an officer the right to raise issues and contro- 
versies with the board upon the elements, 
physical and mental, of his qualifications for 

promotion, and carry them over the head of 
the President to the courts . . . such intention 
would have been explicitly declared.44 

Finally, the Court, uneasy about inserting itself into the day to 
day operation of the Army, stated: 

a 
This [review within the executive branch] is 
the only relief from the errors or injustices that 
may be done by the board which is provided. 
The courts have no power to review. The 
courts are not the only instrumentalities of 
Government. They cannot command or regu- 
late the Army. To be promoted or to be retired 
may be the right of an officer . . . but greater 
even than that is the welfare of the country, 
and, it may be, even its safety, through the ef- 
ficiency of the Army.45 

Given the Court’s strong language, one wonders what the Court 
would have said had the Army Board for Correction of Military 
Records (ABCMR) been available to the plaintiff. The ABCMR 
could have provided the review for “errors or injustices” men- 
tioned by the Court. The Court in Reavesacknowledged that the 
military is different from the rest of the executive branch and 
should have its own standard of re~iewabi l i ty .~~ 

Forty-two years after Reaves, the Supreme Court revisited 
the reviewability of military activities other than courts-martial 
in Orloff v. W l l ~ u g h b y . ~ ~  Orloff was a doctor educated at gov- 
ernment expense who, at the time of entry on active duty, refused 
to answer questions regarding his affiliation with the Commu- 

3y Id. 

40 “The imperatives concerning military discipline require the strict application of  the exhaustion doctrine in  discharge cases.” Cuitard v. Secretary of the Navy, 
967 E2d 737, 740 (2d Cir. 1992). 

4 1  Sherman, supra note 8, at 490-91 (footnotes omitted) 

42  Id at 10 

Id at 11. 

41 Id. at I1  (quoting Reaves. 219 U.S. at 306) 

45 Id. 

46 Peck summarizes the doctrine of nonreviewahility o f  military administrative activities as consisting of two propositions: 

[Olne limiting review of the factual basis for the action; the other, precluding review of procedural due process. Only the latter restriction 
reflected a greater degree ofjudicial restraint than existed with regard to most other executive actions. But the doctrine by no means foreclosed 
judicial review altogether It was also clear that civil courr.7 could review miliforry acrionsfor compliance with stnrurory nurhoriry. Peck, supra 
note 1 1 .  at 16 (emphasis in original). 

47  345 U.S.  83 (1953). 
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nist Party. The Army refused to commission Orloff but declined 
to discharge him. Orloff brought a habeas corpus action, de- 
manding that the Army either commission or discharge him. 

In widely quoted language, the Supreme Court declined to 
interfere with the President’s power to appoint and assign offic- 
ers: \ K  

We know that from top to bottom of the Army 
the complaint is often made, and sometimes 
with justification, that there is discrimination, 
favoritism or other objectionable handling of 
men. Butjudges are not given the task of run- 
ning the Army . . . . The military constitutes a 
specialized community governed by a sepa- 
rate discipline from that of the civilian. Or- 
derly government requires that the judiciary 
be as scrupulous not to interfere with legiti- 
mate Army matters as the Army must be scru- 
pulous not to intervene in judicial matters.48 

While this language seems to reaffirm the nonreviewability 
of military decisions, the Supreme Court did discuss the merits 
of Orloff’s claim49 and appeared to make a distinction between 
procedural review and substantive review of the merits. While 
the Court reserved the right to review whether Orloff was law- 
fully inducted into the Army and thereby subject to the Army’s 
jurisdiction, it declined to interfere with Presidential discretion 
in granting commissions, holding that it was not in the province 

-rl of the Court to revise a soldier’s duty ordemSn 

If Orloff appeared to strengthen the doctrine of 
nonreviewability of military discretionary decisions, Harmon v. 

Id. at 93-94 

J9 Peck, supru note 11, at 30. 

” 355 US. 579 (1958). 

” Peck, supru note 11. at 32. 

‘I Id. 

s4 Id. 

BruckeP cast doubt as to its viability in 1958. Based on activi- 
ties that occurred prior to his entry into the Army, Harmon was 
declared a security risk and released with a less than honorable 
discharge. After exhausting his administrative remedies, Harmon 
sued the Army for an honorable discharge.52 Relying on Orloff 
and Reaves, the lower courts held for the Army and dismissed 
the ~omplaint .~’  

The Supreme Court reversed, concluding that the statute used 
by the Army to discharge Harmon required that the characteriza- 
tion be based solely on his service record, not pre-enlistment 
a c t i v i t i e ~ . ~ ~  In a shortper curiam opinion, the Court placed no 
significance on the military nature of the controversy. Arguably, 
the Court  in Harmon did not abandon the doctrine of 
nonreviewability of military decisions, but relied on the 
McAnnulty caveat that the courts retain the power to review mili- 
tary decisions to ensure the Service Secretaries do not exceed 
their statutory authority.ss 

Creation and Development of the Boards for 
Correction of Military Record? 

In response to burdensome private relief legislation, Congress 
passed Section 207 of the Legislation Reorganization Act of 1946 
which authorized the various services to establish administrative 
boards for correction of military records.s7 Congress gave the 
various service Boards for Correction of Military Records broad 
authority to “correct any military or naval record where in their 
judgment such action i s  necessary to correct an error or to re- 
move an injustice.”sR Shortly after its creation, the Army Board 
for Correction of Military Records (ABCMR) was asked to re- 
view a court-martial; the question arose whether the ABCMR 

” American School of Magnetic Healing v. McAnnulty. 187 U.S. 94, 108 (1902). While the Supreme Court was tinkering with the reviewability of military 
decisions, the lower courts were still requiring plaintiffs to exhaust their administrative remedies prior to filing suit. See generally, Reed v. Franke, 297 E2d 17 
(4th Cir. 1961). - 
56 Hereinafter the service boards will be referred to as either “BCMR’ or the “Board.” 

’’ Major Lawrence H Williams, The Army Boardfur Correction of Militaly Records, 6 MIL L REV 41 (1959) 

Legislative Reorganization Act of 1946, 8 207, 60 Stat. 837 (codified at I O  U.S.C.A. 8 1552 (West Supp. 1996). 
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had such authority.5Y The Attorney General of the United States 
determined that the ABCMR’s authority was broad enough to 
include review of courts-martial convictions, with the following 
caveat: “the language of section 207 cannot be construed as 
permitting the reopening of the proceedings, findings, and judg- 
ments of courts martial so as to disturb the conclusiveness of 
such judgments, which has long been recognized by the  court^."^ 

The Attorney General uniformly held that in matters other 
than courts-martial the boards had the same authority as Con- 
gress in the area of private legislation.61 Prior to the 195 1 amend- 
ments to Section 207, the Comptroller General ruled that Section 
207 did not authorize the payment of money as a result of a board’s 
correction of records.6’ In the fifty years since the creation of 
the boards, courts have consistently held that the boards have 
broad powers to correct any error or injustice and make the ap- 
plicants whole.63 

These broad powers, however, might be curtailed as a result 
of criticism of the boards that has reached Congress. Section 
555 of the Senate Report on the National Defense Authorization 
Act for Fiscal Year 1996 states: 

The committee recommends a provision that 
would require the Secretaries of the military 
departments to review the composition of the 
Boards for the Correction of Military Records 
and the procedures used by those boards. 

. . . .  

The committee is concerned about the percep- 
tion among service members that the boards 

have become lethargic and unresponsive, and 
have abdicated their independence to the uni- 
formed service staffs. 

. . .  

These boards are to be the honest broker, the 
forum for adjudication of claims from service 
members who allege errors in military records. 
If these boards become extensions of the mili- 
tary staffs, they will have lost their sole reason 
for existence.64 

The Senate Report required a report from the services through 
the DOD to the Senate and House. 

Policies behind the doctrine of 
exhaustion of adminisbrative remedies 

The basic function of the exhaustion doctrine 
in the military context is not only to balance 
military and civilian judicial power; but also 
to utilize fully administrative expertise and to 
insure finality.65 

The exhaustion of administrative remedies doctrine benefits 
the agency, the courts, and the individual claimant.66 The doc- 
trine does not affect the ultimate availability of judicial review. 
It merely regulates the timing of judicial review by “preserving 
the balance of authority between competing systems of decision- 
making.”67 As the Supreme Court recently noted in McCarthy v. 
Madigan,6X “[e]xhaustion serves the twin purposes of protecting 

’’ Williams, supru note 57, at 42 

Id. at 43. 

Id. at 46. 47 

Id. at 50 (citing Act of 25 October 1951, 65 Stat. 655). 

” See generally Ortiz v. Secretary of Defense, 41 E3d 738,741 (D.C. Cir. 1994); Dodson v. United States, 988 E2d 1199, 1204 (Fed. Cir. 1993); Geyen v. Marsh. 
775 F.2d 1303, 1308 (5th Cir. 1985). 

64 S .  REP. No. 104-112, at 246 (1995) 

65 Sherman, supru note 8. at 525 

66 See Committee of Blind Vendors v. District of Columbia, 28 E3d 130, 133 (D.C. Cir. 1994) 

Sherman, supra note 8, at 520. “The doctrine of exhaustion o f  administrative remedies is one among related doctrines-including abstention, finality, and 67 

ripeness-that govern the timing of federal court decisionmaking.” McCarthy v. Madigan, 503 U.S. 140, 144 (1992). 

kk 

503 US. 140 (1992). 
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administrative agency authority and promoting judicial effi- 
ciency.”‘j9 If Congress, through the statutory scheme governing 
an agency, specifically requires exhaustion, then the courts must 
also require e x h a ~ s t i o n . ~ ~  However, where Congress is silent, 

A as in the statutory scheme governing the military, then “sound 
judicial discretion  govern^."^' 

The exhaustion doctrine benefits the agency by protecting its 
administrative autonomy:7’ 

[Tlhe exhaustion doctrine recognizes the no- 
tion, grounded in deference to Congress’ del- 
egation of authority to coordinate branches of 
government, that agencies, not the courts, 
ought to have primary responsibility for the 
programs that Congress has charged them to 
administer. Exhaustion concerns apply with 
particular force when the action under review 
involves exercise of the agency’s discretion- 
ary power or when the agency proceedings in 
question allow the agency to apply its special 
expertise.73 

The agency should have a chance to correct its own errors 
before the matter reaches federal Exhaustion further 
protects agency autonomy because “frequent and deliberate flout- 
ing of administrative processes could weaken the effectiveness 
of an agency by encouraging people to ignore its  procedure^."^^ 

The exhaustion doctrine also benefits the courts by promot- 
ing judicial efficiency: 

When an agency has the opportunity to cor- 
rect its own errors, a judicial controversy may 
well be mooted or at least piecemeal appeals 
may be avoided. And even where a contro- 
versy survives administrative review, exhaus- 
tion of the administrative procedure may 
produce a useful record for subsequent judi- 
cial consideration, especially in a complex or 
technical factual context.76 

Furthermore, the exhaustion requirement benefits the com- 
plainant by avoiding costly litigation. A service member can 
apply to the boards without hiring an attorney. A board, rather 
than the expensive discovery process, will compile all relevant 
documents and service records. If the service member is suc- 
cessful before a board and recovers back pay, all of the pay goes 
to the service member, not to an attorney. If the service member 
is unsuccessful before a board, resort to the courts is still avail- 
able. At this point however, the vast majority of the regulatory 
and statutory analysis is complete, thereby reducing litigation 
costs for the service member once an attorney is hired to file 
suit. 

Whether exhaustion is required by statute or by exercise of 
the courts’ discretion, the Supreme Court has recognized “at least 
three broad sets of circumstances in which the interests of the 
individual weigh heavily against requiring administrative exhaus- 
t i ~ n . ” ~ ~  All three of these exceptions to the exhaustion require- 
ment could have significant implications on the military. 

hy Id. One author notes three objectives of the exhaustion requirement in the military context: 

First, to prevent premature court review which could upset the balance of power between the military (as a separate, functioning judicial and 
administrative system) and the civilian judiciary, second, to prevent interference with the efficient operation of the military judicial and 
administrative systems which could deny the military the opportunity to exercise its expertise before resort to the courts, and third, to prevent 
inefficient use of judicial resources by requinng ‘finality’ within the military judicial and administrative systems so that needless review can be 
avoided 

Sherman, supra note 8, at 520-21 

70 McCurrhy, 503 U.S. at 144. 

71 McKart v. United States, 395 U.S. 185, 194 (1969). 

79 McCurrhy, 503 US .  at 145. 

’4 Id. 

7 5  McKurt, 395 U S at 195 

76 McCurthy, 503 U S at 145 (citations omitted) See also Noyd v Bond, 395 U S 683,696 (1969), Guitard v Secretary of the Navy, 967 F2d 737, 740 (2d Cir 
1992) (quoting Schlesinger v Councilman, 420 U S 738 (1974)) 

” McCurthy, 503 U S at 146 
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The first exception states that “exhaustion will not be required 
if the administrative remedy may occasion undue prejudice to 
subsequent assertion of a court As an example, the 
Supreme Court cites “an unreasonable or indefinite time frame 
for administrative a ~ t i o n . ’ ’ ~ ~  None of the statutes governing the 
three major military boards specify a length of time in which a 
board must issue a decision.a0 Even if these statutes did specify 
a reasonable time in which to issue a decision, “a particular plain- 
tiff may suffer irreparable harm if unable to secure immediate 
judicial consideration of his claim.”Ri 

The second exception recognized by the Supreme Court states 
that “an administrative remedy may be inadequate ‘because of 

some doubt as to whether the agency was empowered to grant 
effective relief.’”R2 For example, the agency may lack the “insti- 
tutional ~ o r n p e t e n c e ” ~ ~  to determine the constitutionality o f  a 
statute. Several courts have examined the ability of the service 
boards to review constitutional issues; some required exhaus- 
t i ~ n , ~ ~  others did not.as Additionally, an agency cannot review 
the adequacy of its own procedures.R6 Finally, even if the agency 
possesses authority to decide the issue presented, it may lack the 
authority to grant the requested relief.R7 For example, while the 
service boards can award back pay, they cannot award money 
damages. 

,--.& 

7R Id. at 146-47 

79 Id. at 147, cifing Gibson v. Berryhill, 41 1 U.S. 564, 575 n.14 (1973) (administrative remedy deemed inadequate “[mlost often . . . because of delay by the 
agency”); Coit Independence Joint Venture v. FSLIC, 489 U.S. 561, 587 (1989) (“Because the Bank Board’s regulations do not place a reasonable time limit on 
FSLIC’s consideration of claims, Coit cannot be required to exhaust those procedures”); Walker v. Southern R. Co., 385 U.S. 196. 198 (1966) (possible delay of 
10 years in administrative proceedings makes exhaustion unnecessary): Smith v. Illinois Bell Telephone Co., 270 U.S. 587, S91-92 (1926) (claimant “is not 
required indefinitely to await a decision of the rate-making tribunal before applying to a federal court for equitable relief’). 

/- 

Ro See 10 U.S.C.A. $9: 1552, 1553, 1554 (West Supp. 1996). However, one author notes that “courts have generally held that time limits in agency enabling 
statutes are directory, not mandatory.” BERNARD SHAW, AuMiNisrRATivE LAW 10.19 (3d ed. 1991). 

R ’  McCurrhy, 503 U.S. at 147 (citing Bowen v. City of New York, 476 U.S. 467,483 (1986)) (disability-benefit claimants “would be irreparably injured were the 
exhaustion requirement now enforced against them”); Aircraft & Diesel Equip. Corp. v. Hirsch. 33 1 U.S. 752, 773 (1947) (“impending irreparable injury flowing 
from delay incident to following the prescribed procedure” may contribute to finding that exhaustion is not required). 

McCarfhy, 503 U.S. at 147, quoting Gibson v. Berryhill, 41 1 U.S. 564, 575 (1973) 

R’ Id. at 148 

R 4  See Sanders v. McCrady, 537 F.2d 1199 (4th Cir. 1976) (Plaintiff raised procedural due process claim); Duffy v. United States, 966 E2d 307, 311 (7th Cir. 
1992) (“The mere presence of constitutional claims, however, does not obviate the need to pursue administrative remedies [before the AFBCMR]”); Jorden v. 
Sajer, 1988 WL 113365, * 3  (E.D. Pa. 1988) (“To avoid interference with the decision-making process of the military, many courts require military personnel to 
first exhaust a l l  military administrative remedies before filing their claims, including constitutional claims under section 1983.”); Krugler v. United States Army, 
594 E Supp. 565 (N.D. 111. 1984) (Even though plaintiff raised constitutional challenges to the Army’s homosexual policy, the Court held that exhaustion to the 
ABCMR was still required). 

R S  See Walmer v. United States Dep’t o f  Defense, 835 F, Supp. 1307, 1310-11 (D. Kan. 1993), uff’d, 52 F.3d 851 (10th Cir. 1995) (“ABCMR does not have 
authority, except on an as-applied basis, to hold a military policy [re: homosexuals] unconstitutional, and that in fact, i t  is impermissible for the ABCMR to strike 
down a military policy on its face . , . Constitutional issues are issues singularly suited to a judicial forum and clearly inappropriate for an administrative board.”); 
Vance v. United States, 434 F. Supp. 826,832 (N.D. Tex.), ufl’d, 565 E2d 1214 (5th Cir. 1977) (“[Tlhe court concludes that Vance’s equal protection attack on Air 
Force weight regulations presents a ‘purely legal’ claim over which the AFRCMR possesses no particular expertise.”). See also Sherman, supra note 8, at 524 
n.197: “[Ilt has been suggested that. . .boards for correction of records are incompetent to determine questions concerning the constitutionality of an act of 
Congress.” 

R6 MtCarthy, 503 U S at 148, quoting Barry v Barchi, 447 U S 55, 63 n 10 (1979), “‘the question of the adequacy o f  the administrative remedy [is] for all 
practical purposes identical with the merits o f  [the plaintlff’s] lawsuit ”’ .“- 

R7 Id (citing McNeese v Board of Education, 373 U S 668, 675 (1963)) (students seeking to integrate public school need not file complaint with school 
superintendent because the ’Superintendent himself apparently has no power to order corrective action” except to request the Attorney General to bring sult). 
Montana Bank v Yellowstone County, 276 U S 499. 505 (I 928) (taxpayer seeking refund not required to exhaust where “any such application [would have been] 
utterly futile since the county board of equalization was powerless to grant any appropnate relief’ in  the face of  prior controlling court decision) 
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The third exception states that “an administrative remedy may 
be inadequate where the administrative body is shown to be bi- 
ased or has otherwise predetermined the issue before i t .”R8 This 
exception appears to be inferred from the following language of 
Section 555 of the Senate Report on the National Defense Au- 
thorization Act for Fiscal Year 1996 cited above: “[Tlhe com- 
mittee is concerned about the perception among service members 
that the boards have become lethargic and unresponsive, and have 
abdicated their independence to the uniformed service staffs.”*’ 
The boards routinely seek legal opinions from the agency’s ad- 
ministrative law office and rely on these opinions for granting or 
denying relief.9n 

- 

The exhaustion requirement clearly benefits the agencies and 
the courts and generally benefits the complainant. In sum, but 
for the inconvenience of the delay required to first seek relief 
from the service boards, a complainant should save a tremen- 
dous amount of money if successful at a board. 

Comparison of the Exhaustion Doctrine 
with the Doctrine of Prima? Jurisdiction 

The courts often confuse the overlapping doctrines of pri- 
mary jurisdiction and exhaustion of administrative remedies. 
Professor Bernard Schwartz of the University of Tulsa College 
of Law explains the difference between the two doctrines: 

They determine whether an action may be 
brought in a court or whether an agency pro- 
ceeding is necessary. More specifically, 
“(e)xhaustion applies where an (administra- 

- 

tive) agency alone has jurisdiction over a case; 
p imary  jurisdiction where both a court and 
an agency have the legal capacity to deal with 
the matter.” 

Stated otherwise, the exhaustion doctrine pre- 
vents premature judicial interference with the 
administrative process; primary jurisdiction 
arises in cases where the original jurisdiction 
of a court is invoked. In the primary jurisdic- 
tion case, court jurisdiction is invoked to de- 
cide the merits of the case. If not for primary 
jurisdiction, the court would possess original 
jurisdiction over the case and be able to grant 
the relief r e q ~ e s t e d . ~ ]  

Professor Schwartz also notes the different policy reasons 
behind the two doctrines: “Ex stion is based on adminislra- 
tive autonomy and judicial efficiency. Primary jurisdiction pro- 
motes judicial economy by exploiting administrative expertise 
and helps to assure uniform application of regulatory laws.”92 

Darby v. Cisnerosy3 

Background 

The petitioner in Darby v. Cisneros, R. Gordon Darby, was a 
self-employed real estate de~eloper . ’~ In the early 1980’s, he 
along with Lonnie Garvin, a mortgage banker, developed a plan 
for multifamily developers to obtain single-family mortgage in- 
surance from the Department of Housing and Urban Develop- 

RS McCarthy, 503 U.S. at 148 (citing Gibson v. Berryhill, 41 1 U.S. 564, 575 11.14 (1973); Houghton v. Shafer, 392 U.S. 639. 640 (1968) (in view of Attorney 
General’s submission that the challenged rules of the prison were “validly and correctly applied to petitioner,” requiring administrative review through a process 
culminating with the Attorney General “would be to demand a futile act’’). 

S. REP. No. 104-1 12, at 246 (1995). But see Schaefer v. Cheney, 725 F. Supp. 40, 51 (D.D.C. 1989) (“[Slimply because the ABCMR would not likely diverge 
from the position that the Defendants propose does not suggest that the ABCMR is not functioning in an independent capacity. A convergence of opinion should 
not suggest on its own that the ABCMR’s role is merely illusory”). 

See Memorandum, Chief, Military Personnel Branch. Litigation Division, DAJA-LTM, to Deputy General Counsel, Personnel & Health Policy, Office of the 
General Counsel, Department o f  Defense, subject: Department of  Justice Legislative Proposal to Modify Judicial Review of Military Personnel Actions, para. 
4.d.I. (8 June 1993) [hereinafter Jewel1 Memo]. 

9 ‘  Bernard Schwartz, hmrng ofJudicial Revrew-A Survey of Recent Cases, 8 ADMIN L J AM U 261, 265 (1994) (footnotes omitted) 

--. 92 Id. at 265. 

93  113 S Ct 2539 (1993) 

9J Id 
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ment (HUD).95 After financing several units under this plan, a 
depressed rental market forced Darby into default in 1988. This 
left HUD responsible for $6.6 million in insurance claims.96 

The HUD investigated Darby and Garvin in 1986 and con- 
cluded that they had done nothing wrong.97 In 1989, however, 
the HUD issued a “limited denial of participation (LDP) that 
prohibited petitioners for one year from participating in any pro- 
gram in South Carolina administered by” the HUD.9R A short 
time later, the petitioners were notified that the Assistant Secre- 
tary was going to bar them from participation in all HUD trans- 
actions with any federal agen~ies .~’  The petitioners appealed. 

An administrative law judge (ALJ) concluded that the financ- 
ing plan was a sham but that the HUD was aware of the plan 
early on and that the petitioners had no criminal intent.100 The 
ALJ found that the indefinite debarment was punitive and rec- 
ommended reduction to an eighteen month debarrnent.l0l 

The HUD regulations stated that the ALJ’s decision was final 
unless either party requested review in writing within fifteen days 
of receipt of the hearing officer’s determination.lo’ Neither the 
petitioners nor the HUD exercised this permissive right.Io3 One 
month after the decision, the petitioners filed suit in district court 
alleging that the HUD violated its debarment regulations.lM 

The government moved to dismiss for petitioners’ failing to 
exhaust administrative remedies.’” The district court denied 
the government’s motion, finding that exhaustion would have 
been futile, and granted the petitioners’ motion for summary judg- 
ment.’” The Court of Appeals for the Fourth Circuit reversed.lo7 
While acknowledging that exhaustion was not mandated by regu- 
lation, the Fourth Circuit found that the district court had erred 
in denying the government’s motion to dismiss because there 
was no evidence that exhaustion would have been futile.loR 

e* 

109 The Administrative Procedure Act 

The Administrative Procedure Act (APA) was enacted in 1946. 
Ironically, the APA was enacted one year before Congress au- 
thorized the service boards. In Darby, the Supreme Court uses 
the APA to potentially render the service boards irrelevant. 

During the 1930s and 1940s, the role of federal agencies ex- 
panded tremendously. One author notes that “[tlhis led to a grow- 
ing concern about controlling the discretion of these agencies 
and insuring the uniformity, impartiality, and fairness of their 
procedures.”Il0 

9i Id 

y6 Id 

y7 Id.  

Id 

Id  

IN’ Id. at 2542. 

1 0 1  [d 

I d , t r f i n g 2 4 C F R  924314c(1992) 

Id. 

‘Oh Id 

IO7 Id at 2542, crtrng Darby v Kemp, 957 F 2d 145 (1992) 

Act of June I I ,  1946, ch. 324, 60 Stat. 237, us umended, 5 U.S.C. $9 551-59, 701-06, 1305. 3105, 3344, 6362. 7562 (1970). 

‘lo Major Thomas R.  Folk, The Administrutive Procedure Acf und the Milifur-y Depurrments, 108 MIL. L. REV,  135, 135-36 (1985). 

A- 
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TheDarby decision hinges on 5 U.S.C. Q Q  10c and 704, which 
state: 

Agency action made reviewable by statute and 
final agency action for which there is no other 
adequate remedy in a court are subject to judi- 
cial review. A preliminary, procedural, or in- 
termediate agency action or ruling not directly 
reviewable i s  subject to review on the review 
of the final agency action. Except as other- 
wise expressly required by statute, agency ac- 
tion otherwise final is final for the purposes of 
this section whether or not there has been pre- 
sented or determined an application for a de- 
claratory order, for any form of 
reconsideration, or, unless the agency other- 
wise requires by rule and provides that the 
action meanwhile is inoperative, for an appeal 
to superior agency authority.”I 

-1 

Section 10a of the APA states that “[a] person suffering legal 
wrong because of agency action, or adversely affected or ag- 
grieved by agency action within the meaning of a relevant stat- 
ute, is entitled to judicial review thereof.””* The Darby Court 
explained the relationship between the two provisions: 
“[Allthough Q 10a provides the general right to judicial review 
of agency actions under the APA, Q 1Oc establishes when such 
review is available.”I‘? 

esort to legislative history was unnec- 
essary but discussed the legislative history nonetheles~.”~ Sec- 
tion 1Oc was intended to implement section 8a, codified as 5 
U.S.C. Q 557(b).’I5 Section 8a “provides, unless the agency re- 
quires otherwise, that an initial decision made by a hearing of- 
ficer ‘becomes the decision of the agency without further 

-.r 

proceedings unless there is an appeal to, or review on motion of, 
the agency within time provided by rule.”’”6 As the Court ex- 
plained, “The purpose of Q 1Oc was to permit agencies to require 
an appeal to ‘superior agency authority’ before an examiner’s 
initial decision became final. This was necessary because, un- 
der section 8a, initial decisions could become final agency deci- 
sions in the absence of an agency appeal.”“’ 

In other words, if an agency wanted to avoid the finality of 
the initial decision, it could draft a rule requiring an agency ap- 
peal before judicial review was available, so long as it suspended 
the effect of the decision until the appeal was completed.Il* In 
the military, this caveat is unacceptable. No commander is go- 
ing to allow a soldier who has been recommended for adminis- 
trative discharge by an elimination board to stay in the unit while 
his application makes its way through the ABCMR. For this 
reason, a statutory rather than a regulatory exhaustion require- 
ment must be enacted.Ilg 

One author questions whether the APA applies to discretion- 
ary military personnel decisions: 

Section 2(a) specifically excluded from the 
operation of the Act “courts martial and mili- 
tary commissions” and “military or naval au- 
thority exercised in the field in time of war or 
in occupied territory.” The legislative history, 

s to be the full ’ 

but not the War and Navy Departments in the 
performance of other functions.” 

Although the Supreme Court has not addressed 
the issue directly, it has become widely ac- 
cepted that the Act does apply to the military. 

Darby.  113 S Ct. at 2540 n I 

I1? Id at 2544, quoting the APA (emphasis i n  original) 

Id. at 2544. 

Id. at 2545. 

I ! ‘ )  Durby states that suspension of the adverse action IS only required when the exhaustion requirement is regulatory, as opposed to statutory. Id at 2548. 
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Even so, the introductory clause of section 10 
prevents the Act from being of much assistance 
in resolving the question of reviewability of 
military actions. It provides that, to the extent 
that “agency action is by law committed to 
agency discretion,” section 10 does not apply. 
Because the law which determines what is 
committed to agency discretion includes the 
common law as well as statutes, the Act does 
not prescribe any new and uniform path for 
the courts to follow.L2o 

Virtually every military personnel action is an “agency action 
. . . committed to agency discretion.” The reality is, however, 
that: “In the vast majority of military cases, there is little doubt 
of the power of the federal court to review military discretion. 
The major question in each case concerns the appropriate scope 
of review.”121 

The Petitioners’ Arguments 

The petitioners in Darby primarily relied on the plain lan- 
guage of the last sentence of section 1Oc of the APA: 

Except as otherwise expressly requ 
Ute, agency . otherwise final is final for 
the purposes section whether or not there 
has been presented or determined an applica- 
tion for a declaratory order, for any form of 

reconsideration, or, unless the agency other- 
wise requires by rule and provides that the 
action meanwhile is inoperative, for an appeal 
to superior agency authority.IZ2 

The petitioners argued that this languag 
tion of administrative remedies in the absence of a regulatory or 
statutory requirement.Iz3 Fugher, since the provision explicitly 
addresses exhaustion, “[flederal courts are not free to require 
further exhaustion as a matter of judicial d i~cre t ion .” ’~~ 

J h lu’ 

The government in Darby argued that section 1Oc is concerned 
solely with the timing of when an agency decision becomes fi- 
nal. It also argued that “Congress had no intention to interfere 
with the courts’ ability to impose conditions on the timing of 
their exercise of jurisdiction to review final agency actions.”125 
The government conceded that the HUD’s decision was final 
because there was no requirement to seek further 
Nevertheless, the government argued that even though the APA 
does not preclude judicial review, the Court is free under the 
APA to impose exhaustion  requirement^.^^^ 

mous Court as to Parts I, 11, and IV, and the opinion of the court  
as to Part I11 in which Justices White, Stevens, O’Connor, 
Kennedy, and Souter, joined.”* The Chief Justice and Justices r 

”” Peck supra note 11,  at 24-25. quoting 5 U.S.C. 0 701(a)(2) (1970). Earlier in this article, I outlined the expansive history of cases and the statutory scheme 
which grants to the Congress, the President, and by delegation to the service secretaries, plenary control over the military. See supra notes I I -  17 and accompany- 
ing text. 

Captain John B McDaniel, The Availability and Scope of Judiciul Review of Drwetionary Military Administrutive Deciyions, 108 MIL L REV 89, 173 
(1985) (emphasis in original) 

’” Durby, 113 S .  Ct. at 2543, citing 5 U.S.C. (j 704. 

Id. 

IT Id, K- 

Id at 2540. 
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Scalia and Thomas joined in all but part TI1 of the opinion.12y 
The Court framed the issue in the following manner: 

[Wlhether federal courts have the authority to 
require that a plaintiff exhaust available admin- 
istrative remedies before seeking judicial re- 
view under the Administrative Procedure Act 
(APA), 5 U.S.C. $ 701 et seq., where neither 
the statute nor agency rules specifically man- 
date exhaustion as a prerequisite to judicial 
review. At issue is the relationship between 
the judicially created doctrine of exhaustion 
of administrative remedies and the statutory 
requirements of 8 IOc of the APA.130 

- 

The Court answered the granted issue in the negative, revers- 
ing the Fourth Circuit court of appeals. 

The Court relied on Bowen v. Massa~husetts‘~’ for the propo- 
sition that congressional intent in drafting section 10c was to 
“codify the exhaustion requirement.”13’ This codification of the 
common-law exhaustion requirement meant that the courts were 
now precluded “from invoking the common-law doctrine as a 
prerequisite to judicial review under the Administrative Proce- 
dure Act.”’.73 The Court therefore concluded that: 

[Wlhere the APA applies, an appeal to “supe- 
rior agency authority” is a prerequisite to judi- 
cial review only when expressly required by 
statute or when an agency rule requires appeal 
before review and the administrative action is 

5“., 

- 

’” Ann H Zgrodnik, Note, Dut ,I v Crrneros 
Act, 20 OHIO N U L REV 367,368 (1993) 

Id at 368 

114 Darby, 113 S Ct at 2548 

n5 Id 

I” 846 F Supp 889 (S D Cal 1994) 

‘” Id at 890 

Id at 891 

Id 

Id 

462 U S 296, 303 (1983) 

\ 

1 4 ’  

made inoperative pending that review. Courts 
are not free to impose an exhaustion require- 
ment as a rule of judicial administration where 
the agency action has already become “final” 
under 0 I O C . ~ ~ ~  

The Court also noted that “the exhaustion doctrine continues 
to apply as a matter of judicial discretion in cases not governed 
by the APA.”115 

Post Darby Treatment of the Exhaustion Requirement in 
Military Personnel Cases in Federal Court 

Saad x Dalton 

In Saad v. Dalton,’36 the plaintiff, Lieutenant Commander 
(LCDR) Saad, was a Navy nurse discharged for violating the 
Navy’s weight control ~ r 0 g r a m . I ~ ~  LCDR Saad raised two con- 
stitutional challenges to her separation: (1) “the body fat per- 
centage l imitation has no rational relationship to j o b  
performance” and (2) “the test used by the Navy to determine 
appropriate body fat percentage appears to have a substantial 
adverse and discriminatory impact upon LCDR Saad 
did not seek relief from the Navy Board for Correction of Mili- 
tary Records prior to filing 

In a very brief opinion, the district court granted the 
government’s motion to dismiss for failure to exhaust adminis- 
trative remedies.lm Citing Chuppell x the court stated 
that, “Due to the special relationship between the military and 
its personnel, a plaintiff is ordinarily required to pursue rem- 

’’’ Id. 

”” Id. (citations omitted). 

1 3 ’  487 US. 879 (1988). 

foution ofthe Comnron-Luw Doctrine of Ex ustion (In1 ,.Section IO(C) of ?he. !inistrative Procedure 
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edies provided for by Congress before resorting to judicial re- 
view. This exhaustion requirement results from Congress’ near 
sole authority over the mi1ita1-y.”~~~ 

In S a d ,  the district court rejected plaintiff’s reliance on Darby 
for the proposition that exhaustion of administrative remedies 
was not required. In conclusory fashion, the court stated, “Re- 
view of military personnel actions, however, is a unique context 
with specialized rules limiting judicial review.”14’ 

The government’s motion to dismiss discusses the numerous 
cases that support the exhaustion requirement without mention- 
ing Darby until the very end of the argument.I4 In footnote 
seven, the government states: 

The Supreme Court’s recent decision in Darby 
v. Cisneros, 61 U.S.L.W. 4679 (June21,1993) 
does not absolve plaintiff of the requirement 
to exhaust intramilitary remedies. Absent leg- 
islative evidence mandating a contrary result, 
exhaustion should continue to be the rule for 
service members who bring claims for griev- 
ances related to military service. Pursuant to 
its “plenary constitutional authority over the 
military, [Congress] established a comprehen- 
sive internal system of justice to regulate mili- 
tary life, taking into account the special 
patterns that define the military structure.” In 
1946, about the same time the Administrative 
Procedures Act was being enacted, Congress 
authorized each Secretary to create a Board 
for the Correction of Military Records to re- 
lieve itself of the burden of private relief leg- 
islation. Congress did not intend that service 

14? Id. at 891. 

143 Id 

members circumvent their intramilitary rem- 
edies by rushing into court with an APA 
~ 1 a i m . l ~ ~  

r ,  The government seems to be arguing that the statute creating 
the Board for Correction of Military Records (BCMR) or 
“boards” should be read to infer that exhaustion is required; oth- 
erwise, Congress would not have authorized creation of the 
boards. While there is some logic to this assertion, the unam- 
biguous language of Darby states that, in the absence of an ex- 
press statutory requirement that a plaintiff exhaust administrative 
remedies, the courts will not impose The government in 
Saad asked the court to reverse this presumption for a military 
defendant. 

In response to the government’s argument, LCDR Saad ar- 
gued that exhaustion is not required when a constitutional chal- 
lenge i s  involved or a constitutional right is denied.‘47 She next 
asserted that recourse to the Navy BCMR is futile because “[i]t 
is not an autonomous body and merely makes recommendations 
to the Secretary of the Navy which he may choose to follow or 
ignore.”I4 She cited Darby, without discussion, and stated that 
requiring exhaustion in this case would be inconsistent with the 
holding of Darby. Finally, LCDR Saad contended that resort to 
the Board for Correction of Military Records is an inadequate 
remedy; the board “lacks authority to provide formal discovery, 
subpoena powers or award damages . . . 

Perhaps sensing the weakness of its position, the government 
in its Reply Brief elaborated on its original Motion and greatly 
strengthened its argument. The government turned to the legis- 
lative history of the APA, noting that it “arose from government 
regulation of commerce, railroads, and utilities-not military 
personnel administration.”1so The government compared this 

,/- 

I4 

1472-H(POR)). 
Defendant’s Motion to Dismiss, or in the Alternative, Motion for Summary Judgment at 14-16, Saad v. Dalton, 846 ESupp. 889 (S.D. C d .  1994) (No. 93- 

14s Id. at 16 n.7 

140 Darby v. Cisneros, 113 S. Ct. 2539, 2544 (1993). 

14’ Plaintiff’s Opposition to Defendants Motion to Dismiss or in the Alternative Motion for Summary Judgment and Motion Pursuant to FRCP 56(f) at 16, Saad 
v. Dalton, 846 E Supp. 889 (S.D. Cal. 1994) (No. 93-1472-H(POR)). 

14R Id. at 17 

14y Id 

‘so Defendants’ Reply to Plaintiff‘s Opposition to Defendants’ Motion to Dismiss, or in the Alternative, Motion for Summary Judgment at 4. Saad v Dalton, 846 
F Supp 889 (S D Cal 1994) (No 93-1472-H(POR)) 
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background to the origins of 10 U.S.C. $ 1.552.Is1 Congress 
created the boards specifically to address the problem of private 
bills: “In establishing the correction boards, Congress, with great 
clarity, designated the boards, s alone, as the source 

justice. There is no provision for judicial intervention before 
correction board action is 
conc 

making the records, a process which is par- 
ticipated in by the various other boards, re- 
ferred to earlier in this opinion, which 
considered and reviewed plaintiff’s case be- 

additional factors. An application to the Board 
may be delayed up to three years after the dis- 
covery of the error or injustice, and the aid o f  
the Board may be invoked by the claimant’s 

A., of recourse for those seeking rceived errors or in- fore the Secretary ac 

tary context “after a corri tary context “after a corri 

e N ~ V V . ’ ~ ~  states 
that “Twlhere Congress has Drovided bv statute for an adminis: 

- _ I  L >  

trative remedy capable of granting re1 
plaint concerned, a complainant i s  requ 
before turning to the courts.”ls5 The 
nores substantial contrary authority, including the second case 
cited by the government, Ogden v. Zuckert.lS6 

does not deprive the court o f jur i~dic t ion . ’~~ Noting the purpose 
behind Congress’ creation of the boards, the court stated, “There 
is no indication of congressional consciousness or intention that 
judicial jurisdiction would be affected.”IsR In other words, the 
court in Ogden correctly concluded that resort to a permissive 
administrative remedy, above and beyond the administrative pro- 
cess that results in the Secretary’s initial action, does not pre- 
clude judicial review of a final agency decision:15’ 

- 

heirs or legal representatives as well as by the 
claimant himself. All this obviously removes 
Board consideration from 
process which precedes finality. The Board 
furnishes a means by which to seek correction 
of error or injustice, but neither statute nor 
regulation requires this means to be pursued 
as a condition to finality or the Secretary’s 
action.160 

ial value of S a d  is questionable. First, the 
court fails to provide any analysis to support its conclusion. 
Additionally, the court fails to discuss whether exhaustion would 
be futile. LCD a purely constitutional challenge to 
her discharge. She did not allege that the Navy failed to follow 
its own regulations nor that the Na 
thority in discharging her: b e s e  
which a plaintiff gets past the non 
ministrative decisions. The courts have consistently held that 
the boards are not equipped to address purely legal or constitu- 
tional challenges.Ih1 Further, the court in Saad never discussed 
the absence of a statutory or regulatory exhaustion requirement- 
the cornerstone of the Darby decision. The plain language of 

This plan was not designed to bring the Boards 
into the original administrative process of 

I s [  Id. at 4-5 

Is? Id at 5 

I s ?  Id 

IU 518 F2d 760, 762-64 (6th Cir 1975) 

Is’ Id at 762, trting McKart v United States, 395 U.S 18.5, 193 (1969) 

I M  298 F2d 312 ( D C  Cir 1961) 

Id at314 

ITS Id at 315 

IS9 Id 

IM Id (emphasis added) 

16’ See Seepe v Dep’t of the Navy, 518 F2d  760,762 (6th Cir 1975) (“Some courts have also held that where the complaint involved a matter of  law only and did 
not require or ihvolve application o f  military expenence, the federal courts could exercise junsdiction”), Von Hoffburg v Alexander, 615 F 2d 633. 638 (5th Cir 
1980). Downen v Warner, 481 F2d 642, 643 (9th Cir 1973) 
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Darby states that, in the absence of such a requirement, courts 
cannot impose an exhaustion requirernent.lh2 

While the opini6d i n  Suudieflects the military's desired judi- 
cial response to Darby, it fails to provide an analytical basis for 
distinguishing betweeti a 
sion. 

Dowds v. Clinton 

On 9 March 1994, eight days after the Sudd decision, the 
United States Court of Appeals for thk District of Columbia Cir- 
cuit in a one page per curiam opinion in Dowds v. Clinton'63 
reversed the district court's dismiskal of Colonel Dowd's claim, 
stating: 

Resort to the mili boards of correction is 
not required by statute, Ogden v. Zuckert, 298 

.C. Cir. 1961), and the Gov- 
d that any regutation 
In  light of Darby u 

Cisneros, 113 S. Ct. 2539 (1993), therefore, 
there is no basis for the District Court to re- 
quire appellant to exhaust hi 
remedies before seeking jud 
appellant's claim must be reinstated.'" 

,I I 

- 

I M  Darby v. Cisneros, 113 S. Ct. 2539, 2548 (1993) 

18 F.3d 953 (D.C.Cir. 1994) I h 3  

ltrl Id. at 953. 

Prior to Darby, the D.C. Circuit required exhaustion of ad- 
ministrative remedies through the boards.Ihs 

_Approximately amonth later, on 14 April 1994, in the case of 
Perez v. United States,lh6 a district court in Illinois issued the 
first district court opinion which addressed, in depth, the exhaus- 
tion requirement in the military context after Darby. The plain- 
tiff in Perez was a Petty Officer, Second C 
commission of a serious offense and issu 
able discharge.'68 'Petty Officer Perez w 
for sexually abusing his son, but on the basis of the Article 32'6y 
investigation, the charges were dismissed and administrative ac- 
tion was instead taken agai 
lenged rge in distr 
denied procedural due process.i7D He conceded that the Navy's 

were facially valid.'71 

The court in Perez accurately summarized the benefits ofex- 
hausting administrative remedies prior to seeking judicial relief 
yet noted that 10 U.S.C. $ 1552 did not require e x h a ~ s t i o n . ' ~ ~  
The court also rejected the government's attempt to'distinguish 

Y l < j  , 1 1 ) 1 0  *I l * ) J l ~ O  Is t 

, * ._( ,A , , ,e 

16' See generully Knehans v. Alexander, 566 F.2d 312 (D.C. Cir. 1977), cert. denied, 435 

850 F. Supp. 1354 (N.D. Ill. 1994). 

Ih7 Id. at 1357. 

'6u Id. at 1359. 

m 10 U.S.C. (j 832 (1983). 

Perez, 850 E Supp. at 1361. 

''I Id. 

l7? Id. at 1360. 

J.S. 995 ( 978). and Bois v. Marsh, 801 F2d 462,467 (D C Cir 1986) 

r 
'" I also obtained the pleadings in the Perez case The Government's argument in its motion to dismiss was virtually identical to that made in the Sund case. The 
plaintiff's opposition brief did not address the unique nature of military service, making only brief mention o f  the holding inDurby, and instead focused on his due 
process arguments. The Government's reply brief in Perez was not nearly as persuasive as the argument in Suud, which may explain why the Government lost in 
Perez. 
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fronted with prior precedent recognizing the military’s special 
status as an agency apart with its own ‘comprehensive internal 
system of justice to regulate military life.’”174 

The court in Perez reasoned that the government is reading 
Darby too na r r~wly :”~  “Nothing in the Court’s decision leads 
this court to believe thatDarby is limited to H.U.D. specifically, 
or to non-military agencies generally. Throughout Dnrby, the 
court, through Justice Blackmun, speaks in general terms of all 
agencies without distinguishing between those involved in mili- 
tary matters and those which are The Perez court then 
cited a list of cases from several circuits which had applied Darby 
to a variety of federal agencies and given no indication that its 
coverage is limited in any way.177 The court further stated: 

While cognizant of the special nature of the 
armed services and the potential dangers of 
unwarranted judicial interference with military 
activity, this court declines the government’s 
invitation to carve out a special military ex- 
ception to the Supreme Court’s decision in 
Darby. In this regard, it is important to re- 
member that Darby does not preclude agen- 
cies or Congress from making administrative 
exhaustion a prerequisite to federal jurisdic- 
tion. Rather, it simply demands that such pre- 
requisites be made explicit by Congress 
(through statutes) or agencies (through rules), 
rather than by judges. Until such action is 
taken, military personnel like Perez will be 
entitled to seek direct judicial review of  final 
military decisions, such as the discharge at is- 
sue here, without first exhausting all available 
administrative remedies.’78 

The DOD has taken this invitation to heart and is pursuing the 
appropriate remedy by considering the three statutory proposals 
discussed in this article. 

- 
-7 Ostmw v. Secretary of the Air Force 

, Approximately a year after Dowds K Clin t~n ,”~ a differe:t 
panel of the D.C. Circ 
haustion case. In Ostro 
officers challenged the 
procedures unde; the APA.IB1 

remedies. The court ag 
argument, stating that “[tlhe Secretary identifies no express statu- 
tory requirement of exhaustion . . . [and] this court cannot im- 
pose one.”182 

Post Darby Treatment of the Exhaustion Requirement 
Federal Agencies 

Federal courts across the country are grappling with the Darby 

Others, like the military, had n n requirement. In some 
apply and, therefore, 

Agencies Which Had a Regulatory Exhaustion Requirement 

In CIBA-Geigy Corporation v. Sidamon-Eristoff,Ig3 the owner 
of a paint pigment production facility challenged the Environ- 

I i 4  Perez, 850 F. Supp at 1360-61. 

Id 

Id. 

The following cases were cited by the court and wlll be discussed later in this article. Ci 
(Environmental Protectlon Agency), McDonnell v United States, 4 F3d 1227 (3rd Cir 1993) (Federal Bureau of Information), Western Shoshone Business 
Council v Bobbitt, 1 F3d 1052 (10th Clr 1993) (Department of Interior); Career Educ v Dep’t of Educ , 6  F 3d 817 (D C. Cir 1993) (Department of Education) 

I i R  Perez, 850 F. Supp. 15 1360-61. 

18 F. 3d 953 (D.C. Cir. 1994) 

IR0 No. 93-5280, 1995 WL 66752 (D.C. Cir. Feb. 16, 1995) 

=-. 
Id. at ‘1 

. .  
IR3 Id at *2 

I R i  3 F3d 40 (2d Cir 1997) 
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mental Protection Agency’s (EPA) decision to issue a federal 
permit and its refusal to terminate the federal permit once the 
New York Department of Environmental Conservation (DEC) 
received authorization to administer Hazardous and Solid Waste 
Amendment (HSWA) regulations. The petitioner also challenged 
the memorandum of agreement between the EPA and the DEC.lR4 

ond Circuit held that, w 
istrative remedies as to 

the difference betwe 

in this regulation distinguishes this case from 

section 1O(c) of the Administrati 
Act, prohibits couhs from engiaft 
exhaustion requirements. Here, in contrast, 
agency rule, and not judge-made doctrine, is 
the source of the exhaustion requirement.Is7 

After oral argument, Ciba-Geigy argued that the EPA, by fail- 
ing to mention exhaustion in its brief, waived any defense based 

upon exhaustion.IxR The court agreed that, “under limited cir- 
cumstances, an agency can waive an exhaustion defense”lRY but 
distinguished the present action.lgO The court dismissed Ciba-, 
Geigy ’s petition for failure to exhaust administrative remedies,191 

A few months after Ciba-Geigy, the D.C. Circuit decided 
Career Education, Inc. v. Department of Ed~cation.‘~’ In Ca- 
reer Education, a professional welding school filed a writ of 
mandamus to force the Department of Education to act on its re- 
eligibility application for the federal student loan program. Af- 
ter the Department of Education denied the application, Career 
Education, Inc. sought an injunction to prevent the termination 
of eligibility. The D.C. Circuit reluctantly held for the govern- 
ment and dismissed the complaint for failure to exhaust adminis- 
trative remedies. In the process, the D.C. Circuit stated, “This 
case is an administrative law mess. We certainly do not blame 
appellant for having brought its action in federal district court in 
light of the Departmen 

The D.C. Circuit des 

I 

involved as follows: 

Pursuant to statutory mandate, see 20 U.S.C. 
Q 1094(c)( l),  the Department has prom‘tlgated 
extensive administrative procedures for hear- 
ing and appeal after notice of termination and 
for a show cause,hearing after notice of an 
emtkgeney action, see  34 C.F.R. Q Q  600.41, 
668.8 1-668.97. Although the statute does not 
explicitly require exhaustion of these admin- 
istrative remedies, it does provide that the Sec- 
retary can make a termination decision on1 

Id. at 45. The Court o f  Appeals raised the exhaustion issue suu sponfe, “since it directly related to the suitability o f  these matters for judicial review.” 

Id. 

Id. 

IY1 Id. at 49. 

6 E3d  817 (D.C. Cir. 1993). 

r 

/- 

lY1 Id at 819 
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_- 

‘after reasonable notice and opportunity for a 
hearing on the  record.’ 20 U.S.C. 8 
1094(c)( 1)(F).ly4 

Y 
The D.C. Circuit interpreted the statute and its regulatory 

implementation to require exhaustion. When Ciba-Geigy re- 
ceived notice of the termination, it filed suit even though this 
was merely the beginning of the termination proceedings.lY5 As 
the United States Court of Appeals for the Ninth Circuit stated in 
Clouser v. Espy, 196 the termination would not become final until: 

[Alfter the requested hearing and an opportu- 
nity to appeal to the Secretary. It is now well- 
settled that in such a circumstance a plaintiff 
must exhaust administrative remedies-in or- 
der to give the Department’s top level of ap- 
peal an opportunity to place an official 
imprimatur on the Department’s interpretation 
of its regulations before it is reviewed by a 
federal court. Darby v, Cisneros, is not to the 
contrary. There the Supreme Court held only 
that an exhaustion requirement-in that case 
permitting appeal to an agency head-may not 
be imposed by a federal court if the adminis- 
trative adjudication is otherwise final and the 
available appeal is only a discretionary 

The Ninth Circuit held that the regulatory requirement to ap- 
peal to the ALJ distinguished Cluuser from Darby. 

In Clouser, the Ninth Circuit reached the same result as the 
Second Circuit in Ciba-Geigy. Several miners sued for declara- 
tory and injunctive relief allowing motorized access to mining 
claims located in national forests.198 The district court held that 
the miners had failed to exhaust their administrative remedies 
before seeking judicial review and the court of appeals af- 
firmed.199 

The regulatory scheme in Clouser required the following: (1) 
notice of intent to operate before “proposing to conduct opera- 
tions which might cause disturbance of surface resources, and”200 
(2) if the District Ranger determines that “significant disturbance” 
will occur, the operator must file a proposed plan of 
This requirement to file a plan is not appealable as a final order: 

[T]o challenge a decision requiring that a plan 
be filed, a person must first comply and file a 
plan. Decisions relating to approval of a plan 
may then be appealed. The regulations spe- 
cifically provide that it i s  the position of the 
Forest Service that, for decisions appealable 
under the regulations, exhaustion should be re- 
quired before an aggrieved party may seek fed- 
eral court review.202 

19‘ Id, at 818. 

‘95 Id. at 820. 

“)‘ 42 F.3d 1522 (9th Cir. 1994). 

Id. 

Id. 

’94 The court provides an excellent explanation regarding the scope and applicability of the APA when a plaintiff is challenging the action o f  a federal agency: 

Generally. except where a party challenges an agency action as violating a federal law-be it a statute, regulation, or constitutional provision- 
that has been interpreted as conferring a private right o f  action, or where a particular regulatory scheme contains a specialized provision for 
obtaining judicial review of agency actions under the scheme, review under a framework statute such as the APA is the sole means for testing 
the legality o f  federal agency action , . . Thus, the instant claim challenging the Forest Service rulings as issued without statutory authority 
should be construed as a claim challenging agency action ‘in excess of statutory jurisdiction, authority, or limitations, or short of statutory right’ 
under 5 U.S.C. Q 706(2)c. 

Id. at 1528 n.5 

-, 
Id. at 1532. 

’O‘ Id. 

’01 36 C.F.R. 5 251.101. 
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The petitioners in Clouser filed suit before submitting the plan, 
“[tlhus underDarby, there is an exhaustion requirement that plain- 
tiffs have not satisfied.”*03 

Agencies Without an Exhaustion Requirement 

In Lockett v. Federal Emergency Management Agency,204 a 
Florida district court provides a fascinating analysis which could 
have a tremendous impact in the judicial review of military per- 
sonnel actions. Several victims of Hurricane Andrew sued for 
declaratory and injunctive relief from the Federal Emergency 
Management Agency’s (FEMA) administrative temporary hous- 
ing eligibility decisions under the Stafford Disaster Relief Act. 
The court rejected the government’s argument that exhaustion 
was required to obtain a final agency determination: 

The language [in the appeal procedures 
adopted by FEMA at 44 C.F.R. § 206.101 
(m)( l)] does not mandate appeal before avail- 
ability o f  judicial review nor does it state that 
the initial decision becomes inoperative pend- 
ing appeal. Similarly, statutory language in 
42 U.S.C. § 5189a does not require appeal 
from decisions regarding eligibility; it is 
couched in permissive terms.205 

The Government argued two additional grounds for dismissal: 

Defendants maintain that 5 U.S.C. $j 701(a) 
(1977) precludes judicial review of plaintiffs’ 
claims in two additional ways. Defendants first 
contend that the Disaster Relief Act specifi- 
cally provides that the administrative action 
taken by FEMA is exempt from judicial re- 
view. In the alternative, defendants suggest 

that the aforementioned “agency action is com- 
mitted to agency discretion by law.’T06 

Relying on Citizens to Preserve Overton Park, Inc. v. Volpe,207 
the government argued that “‘Congress sought to prohibit judi- 

there is most certainly’ clear and convincing 
evidence showing legislative intent to restrict access to judicial 
review.”’OR The court agreed with the government and stated: 

Furthermore, this Circuit previously deter- 
mined that “use of the phrase ‘liable for any 
claim’ [in 42 U.S.C. Q 51481 indicates not only 
Congress’ concern that the government not 
have to pay damages, but also that it not be 
answerable in any way to claims arising out of 
discretionary actions.” Therefore, the Court 
must examine whether any of the actions set 
forth in the complaint are discretionary and dis- 
miss those falling under this category.20Q 

The Florida district court proceeded to discuss the plaintiffs’ 
complaints one at a time. The court held that all of the constitu- 
tional claims were reviewable, including the due process claims, 
and declined to dismiss them. However, any claim based on a 
discretionary decision was dismissed. For example, one of the 
challenged regulations stated that “[tlemporary housing assis- 
tance may be provided only when both of the following condi- 
tions are met.  . . . ” lo  Relying on the use ofthe word “may,” the 
court stated, “This clearly shows that assistance i s  discretionary, 
not mandatory . . . . [Tlherefore, claim one is discretionary and 
this Court does not have jurisdiction to review it.’’*l1 

K- 

Herein lies an opportunity for the military to argue that the 
vast majority of adverse administrative decisions rendered by 
the Secretary, acting on behalf of the President, are discretionary 

IO3 Id. 

2rM 836 E Supp. 847 (S.D. Fla. 1993). 

Id. at 853. 

5 U.S.C.A. 8 701(a) (West 1996). 

X’ 401 U.S. 402 (1971). 

?OR Id. at 410. 

?OD Lockeft, 836 E Supp. at 853-54 (citations and footnotes omitted). 

?lo Id. at 854, citing 44 C.F.R. 3 206.101(f) (emphasis in original). 

Id. 
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in nature, against which the courts have no standards to judge. 
The entire line of justiciability cases decided in the federal cir- 
cuits discussed above are based on this proposition. The Florida 
district court in Lockett found that several other claims were dis- 
cretionary and dismissed them also.*’? T 

mospheric Administration (NOAA) regulations permitted par- 
ties to seek wholly discretionary review within the agency, but 
did not require it as a prerequisite to judicial The 
government brought actions to collect civil penalties assessed 
by the NOAA against three shrimpers for knowing and unlawful 
failure to use qualified turtle excluder devices while shrimping 
in violation of the Endangered Species Act and applicable regu- 
l a t i o n ~ . ~ ~ ~  The court noted, 
case and Darby: 

In Darby, the individual affected by the agency 
action filed suit under the APA in district court 
to set aside the agency action. Here, the gov- 
ernment filed suit in district court against 
Menendez and Plaisance under section 1540 
to collect civil penalties assessed by the agency. 
This distinction affords no apparent basis to 
deviate from the holding of Darby and its in- 
terpretation of the plain language of section 
lOc, as (subject to exceptions not applicable 
here) the same APA judicial review is equally 
available in both instances.?16 

==Y 

The court ruled that the petitioners had exhausted all admin- 
istrative remedies required by statute or agency rule.”’ 

The government had also argued that the district court prop- 
erly ruled that the petitioners had “waived their right to appeal 
all procedural issues related to the conduct of the administrative 
proceedings by not pursuing the two avenues of discretionary 
appeal provided by the NOAA regulations.”21R The court re- 
jected this argument, stating: 

[Tlhe district court misapplied the waiver doc- 
trine. The district court based its waiver hold- 
ing on Menendez’s and Plaisance’s failure to 
pursue their due process arguments within 
NOAA through the available avenues of dis- 
cretionary appeal. It is, however, clear that 
Menendez and Plaisance raised their due pro- 
cess arguments before the ALJ by twice re- 

. .  

By focusing on the parties’ failure to reassert 
their requests for a hearing through the discre- 
tionary appeals systems established by the 
NOAA regulations, the district court confused 
the waiver and exhaustion doctrine and cre- 
ated an end run around Darby. Although the 
Court in Darby held that parties are not re- 
quired to exhaust discretionary appeals within 
an agency, the district court below essentially 
required Menendez and Plaisance to do so by 
making a failure to exhaust discretionary ap- 
peals a waiver.219 

The court of appeals reversed the district court and remanded 
for further proceedings consistent with its ruling.220 

Id. at 855-56 See also Captain John B McDaniel, The Avathbil~ty and Scope uf Judicial Review of Dixrefionary Militury Adminutrative Decisions. 108 
MIL L REV. 89, 133 (1985) (“In cases where the challenge is that the military has abused its otherwise legitimate discretion, the general presumption of  review- 
ability o f  administrative decisions IS opposed by a presumption of nonreviewability of military decisions ”) 

? I 3  48 E3d 1401 (5th Cir. 1995). 

IIJ Id. at 1411. 

! I s  Id. at 1401. 

? I 6  Id. at 1411 

X !Iw Id at 1412 

Id. at 1413. 

?I1’ Id at 1414 
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Non APA Cases221 

In Southern Ohio Coal Co. v. Department of Interior;222 a 
coal mining company sought an injunction against the Office of 
Surface Mining, Reclamation, and Enforcement, and the Envi- 
ronmental Protection Agency to prevent them from interfering 
with an emergency plan for the removal of water from its mine 
as approved by state agencies?23 The district court granted the 
injunction and the court of appeals reversed, holding that the 
district court lacked jurisdiction in the absence of exhaustion of 
available administrative remedies.224 

The petitioner in  Southern Ohio raised numerous arguments 
that it felt excused further exhaustion, the last of which was based 
on Darby. The court rejected the latter argument, stating: 

Darby is inapposite to this case because the 
SMCRA [Surface Mining Control and Recla- 
mation Act of 19771 unambiguously requires 
resort to the prescribed administrative review 
process before seeking judicial review. The 
Court noted that in cases such as this that are 
not governed by the APA, appropriate defer- 
ence to Congress’ power to prescribe the ba- 
sic procedural scheme under which a claim 
may be heard in a federal court requires fash- 
ioning of exhaustion principles in a manner 
consistent with congressional intent and any 
applicable statutory 

The statute relied upon by the court states: 
I _  

A mine operator aggrieved 
cessation order issued under $521 (a)(2) or by 
a cessation order issued after a notice o 
lation and expiration of an abatement period 
under 3 521(a)(3) may immediately request 
temporary relief from the Secretary, and the 
Secretary must respond to the request within 5 
days of its receipt. Section 526c of the Act, 
authorizes judicial review of a decision by the 
Secretary denying temporary relief.226 

/- 

The use of the word “may” is less than an unambiguous re- 
quirement to exhaust administrative remedies as asserted by the 
court of appeals. Further, the court provides no analysis as to 
why the case is “not governed by the APA.” The court cites 
Shawnee Coal Co. v. A n d r ~ s , ~ ? ~  a 1981 case decided well before 
Darby, as controlling authority.22x The court seems to be argu- 
ing that because Shawnee Coal Co. \i Andrus interpreted the 
same permissive statute which required exhaustion in 198 1, then 
it must still require exhaustion after Darby, even though it does 
not explicitly require resort to further agency appeals. The hold- 
ing ofSouthern Ohio is incorrect and of questionable precedential 
value. 

In Committee of Blind Vendors v. District of Columbia,”Y the 
petitioners sued the District of Columbia Rehabilitation Service 
Administration (DCRSA) for mismanagement of the blind ven- 
dor program established under the Rand eppard Act.230 /- 

!?I While not meriting discussion below, I note Litrle Comprtny offMary H o r p t a l  Y Shalala, 24 F3d 984. 993 (7th Cir 1994) ( D m b y  does not apply in the 
situation where an agency’s statute requires the exhaustion of particular admmistrative remedies as a condition to the availability of other administrative remedies, 
rather than the availability of judicial review) 

2?2 20 F 3 d  1418 (6th Cir). cert denred, 115 S Ct 316 (1994) While I have placed this case under “Non APA cases,” this IS based solely on the ruling of the 
court I contend this is an APA case and that there was no regulatory nor statutory requlrement for  further administrative exhaustion 

Id. at 1418. 

214 Id. at 1428. 

Id. at 1425 

l l h  Id. at 1423 (citations omitted) (emphasis added). 

661 E2d 1083 (6th Cir. 1981) 

22R Southern Ohio. 20 F.3d at 1422. 

229 28 E3d 130 (D.C. Cir 1994) 

WJ Id. at 132 
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The Act contains its own grievance procedure in which the com- 
plainant can request a full evidentiary hearing before his state 
licensing agency (SLA).?31 If dissatisfied with the results of the 
hearing, the petitioner files a complaint with the Secretary who 

1 convenes an arbitration Under the Act, the arbitration 
panel’s decision is binding and “subject to review as final agency 
action under the APA.”211 The petitioners filed suit while their 
grievance was pending. 

The court made it clear that this was not an APA case: 

The APA would have governed the case if the 
plaintiff class had challenged the decision of 
either DCRSA or the Secretary’s arbitration 
panel. Instead, the plaintiff class seeks relief 
based on DCRSA’s alleged mis-administration 
of the Randolph-Sheppard program. But the 
APA does not apply to common-law causes of 
action against an agency . . . . Here the APA is 
inapplicable because no agency proceeding 
took place for the court to review.274 

Blind Vendors is another case where the court confuses the 
doctrines of finality and exhaustion. The Supreme Court inDarby 
emphasized the difference between the two “conceptually dis- 
tinct” doctrines: 

[Tlhe finality requirement is concerned with 
whether the initial decisionmaker has arrived 
at a definitive position on the issue that inflicts 
an actual, concrete injury; the exhaustion re- 
quirement generally refers to administrative 

\ 

and judicial procedures by which an injured 
party may seek review of an adverse decision 
and obtain a remedy if the decision is found to 
be unlawful or otherwise inappropriate.235 

The court in Blind Vendors was correct in finding the APA 
inapplicable; however, it was incorrect in treating the case as an 
exhaustion case. The court correctly noted that “no agency pro- 
ceeding took place for the court to review;”23h there was no “ad- 
verse decision,” and therefore, there was nothing to exhaust. The 
court should have dismissed the case because it was not ripe for 
adj~dication.”~ 

The court in Howell v. Immigration and Naturalization Ser- 
vice,238 facing the same dilemma as the court in Blind Vendors, 
reached the correct result but confused the doctrines of finality 
and exhaustion. A district director of the Immigration and Natu- 
ralization Service (INS) denied Howell’s application for adjust- 
ment status. The INS sent notice to Howell to come in for an 
interview. Howell did not respond and a few days later the LNS 
served Howell with an Order to Show Cause why she should not 
be deported.219 Howell never appeared for the hearing and com- 
menced an action in district court. The INS argued that Howell 
had failed to exhaust her administrative remedies by failing to 
raise her objections at the Show Cause hearing. Therefore, the 
exhaustion doctrine precluded the district court from reviewing 
the district director’s original decision.2a 

The court’s majority opinion held that Howell’s exhaustion 
requirement “arises as a result of the administrative remedies 
available to Howell pursuant to the statutory and regulatory 
schemes involving adjustment of status.”241 The majority ac- 

“ 

?’I Id. at 131 

133 Id., citing 20 U.S.C. 9: 107d-2(a) 

Id. at 134 (citations omitted) 

Darby v. Cisneros, 113 S. Ct. 2539, 2543 (1993) (citations omitted). 

zx, Blind Vendors, 28 F 3d at 134 

?’’ See Howell v Imrnigrat~on and Naturalization Servlce. 72 F 3d 288, 294 (2d Clr 1995), cihng Abbott Laboratories v Gardner. 387 U S 136, 148-49 (1967), 
Occidental Chem Corp v FERC, 869 F2d  127, 129 (2d Cir 1989) 

238 72 F.3d 288 (2d Cir. 1995) 

y\ 23y Id. at 290 

140 Id. at 291-92 

Id. at 293 
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knowledged Darby, but swept it away with a conclusory state- 
ment, “[Wle also think that Darby does not limit the require- 
ment of exhaustion of administrative remedies in the present 
case.’’242 

Circuit Judge Walker, in his concurrence, astutely recognized 
the flaw in the majority opinion. Judge Walker concurred in the 
result “based upon [his] conclusion that the case [was] not ripe 
for judicial review, not on the majority’s reasoning that exhaus- 
tion of remedies applies.”243 Judge Walker correctly noted that 
the INS regulation relied upon by the majority merely “spells 
out the appeal procedures . . . . I do not think that it satisfies the 
stringent requirements that Darby placed upon agencies that seek 
to condition judicial review upon exhaustion ofremedies.’944 

Judge Walker succinctly explained the procedural misunder- 
standing of the majority: “[Olnce deportation proceedings have 
begun there will be no direct and immediate impact until after 
the final decision in the deportation proceedings, judicial review 
would interfere with the INS’S adjudication process, the factual 
record has not been fully developed, and there is no final agency 
action.’’x5 The majority failed to grasp the difference between 
the doctrines of finality or ripeness and exhaustion. 

The foregoing cases outline the problems that lie ahecd for 
the military if some form of Military Personnel Review Act is 
not adopted. Explicit exhaustion requirements must be identi- 
fied in the statute in clear, unambiguous terms. 

Potential Impact of Darby 

One author notes that it is surprising that Darby did not occur 
sooner because it merely recognizes the plain language of the 
APA, language written in 1946.246 Another warns, “[Dlarby rep- 

resents a backward step that may upset the balance between courts 
and agencies served by the exhaustion doctrine.”247 For the mili- 
tary practitioner, Darby could drastically change the way per- 
sonnel cases are defended in federal court. 

Professor Bernard Scliwartz of the unhersi  
lege of Law, an admhistrative lawexpert, is especially critical 
of the Darby decision. He wrote that the Darby decision “illus- 
trates the present Court’s inadequacy in the field of administra- 
tive Professor Schwartz argues that the facts of Darby 
presented a routine administrative law situation: 

Darby appears to present the classic Sing 
Tuck24y type of case calling for simple appli- 
cation of the exhaustion rule. There has been 
a decision in the agency that is subject to an 
appeal within the administrative hierarchy. It 
has been hornbook law that, so long as there is 
a legal right to appeal, access to the courts is 
not available until after the appellate remedy 
has been exhausted. The courts should not 
permit premature interruption of the adminis- 
trative process by intervening before there is a 
final decision at the highest agency le 
This is elementary exhaustion doct 
Darby, however, the Court held that the doc- 
trine does not apply to review actions brought 
under the APA.250 

Professor Schwartz’s harsh criticism may not be warranted. 
He is absolutely correct, however, when he states that Darby 
“removes a major part of judicial review from any exhaustion 
requirement,” and that “[tlhe practical effect. . . will be a prolif- 
eration of appeals from ALJ decisions by agencies themselves in 
cases where there are no statutory review provisions.’9s’ In other 

Id.  at 294 

24b Major William T. Barto, Judicial Review r fMilr fary Adminisfrutive Decisions Afier Darby v Cisnero~,  ARMY LAW , Sep 1994 at 8 

Schwartz, supra note 91, at 289 
‘ *  

?” 

248 Id. at 285. 

249 United States v. Sing Tuck, 194 U.S. 161 (1904) 

250 Schwartz. supra note 247, at 286 (citations omitted) 

Id. at 287. 
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words, if a party loses before an ALJ, he or she can now go 
directly to court. In effect, this could make the ALJ, rather 
than an agency head the final spokesman for the agency. As 
Professor Schwartz notes, this makes “it difficult for the agency 
heads to ensure conformity with their policies in the agency 
decision process.”’52 

9 

At least one author finds some positive impact of Darby. 
Ms. Ann H. Zgrodnik wrote in the Ohio Northern University 
Law Review that the decision will “promote efficiency within 
the administrative and judicial systems because it provides a 
concise and accurate interpretation of section 1 OC.”’~’ Ms. 
Zgrodnik also noted that Darby clarifies the “fine-line distinc- 
tion” between the doctrines of exhaustion and finality and de- 
termines that section 1Oc applies to both  doctrine^.'^^ 

The Darby decision will not affect cases brought by service 
members under the Tucker Act or the Federal Tort Claims 
These statutes provide their own waiver of sovereign immu- 
nity, separate and apart from the APA. Many times, however, 
especially with pro se plaintiffs, the jurisdictional basis of the 
complaint is unclear. The complaint usually contains a mix of 
legal and equitable relief. While a mandamus action for cor- 
rection of military records may be reviewable under the APA 
by the federal district court, the resulting award of back pay 
may be beyond the jurisdiction of the district court if the amount 
of back pay exceeds $10,000.256 

In most cases, the federal district court will strive to find a 
jurisdictional basis for the ~ 1 a i n t i f f . l ~ ~  Therefore, even though 

--. 

the service member plaintiff may actually have a Tucker Act case 
within the exclusive jurisdiction of the Court of Federal Claims, 
the district court may fight to keep the action as an APA review 
case that affords purely equitable relief. Under this scenario, does 
Darby apply? It will if the district court wants to keep the case. 
The only way for a district court to keep the case is to rely on the 
APA. If the case is successfully transferred to the Court of Fed- 
eral Claims (the only court authorized to award non-tort money 
damages in excess of $10,000 against the United States) however, 
then Darby does not apply. In this scenario, however, the govern- 
ment still loses its exhaustion argument. While the government 
has avoided Darby, the Federal Circuit does not require exhaus- 
tion at the service board 

Most of the problems discussed above can be avoided by statu- 
torily requiring military plaintiffs to exhaust their administrative 
remedies with the service boards. The three proposals currently 
under consideration (by the American Bar Association (ABA), 
Department of Justice (DOJ) and the Air Force) are discussed 
below. 

The American Bar Association Proposal 

The American Bar Association (ABA) approved its proposal 
in February 1993, approximately four months before the Supreme 
Court issued the Darby decision. One of the proposal’s basic as- 
sumptions is that exhaustion is already mandatory in military cases: 

At one time there was some diversity of opinion 
as to whether a service member must have his 

1s3 Ann H Zgrodnik, Note, Durby v Cisneros A Codlfication of the Common-Law Doctrine of Exhaustion Under Section IO(C) of the Administratrve Procedure 
Act, 20 OHIO N U L REV 367, 370 (1993) 

154 Id. at 371 

?55 Barto, supra note 246, at 8 

The Court o f  Federal Claims has exclusivejunsdictlon over non-tort claims against the government for more than $10,000, pursuant to the provisions of the 
Tucker Act, 28 U S C A 5 1491 (West 1994) 

The United States Court of Federal Claims shall have jurisdiction to render judgment upon any claim against the United States founded either 
upon the Constitution, or any of Congress or any regulation of an executive department, or upon any express of implied contract with the United 
States, or for liquidated or unliquidated damages i n  cases not sounding in tort 

‘, 
2s7 See Caldwell v. Miller, 790 E2d 589, S95 (7th Cir. 1986) (“It is well settled that pro se litigants are not held to the stringent standards applied to formally 
trained members of the legal profession, and that, accordingly, we construe pro se complaints liberally”) (citing Hughes v. Rowe, 449 U.S. 5, 9-10 (1980) @er 
curiam)). 

25R See Heisig v. United States, 719 F.2d 1153 (Fed Cir. 1983) (exhaustion of  military administrative remedies is only permissive, not mandatory) 
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case considered by a correction board before 
seeking any judicial relief. However, now it 
seems clear that the Circuit Courts will require 
a service member to exhaust his remedy in the 
Correction Board, absent truly exceptional cir- 
cumstances. 259 

This assumption was questionable before Darby.26Q After 
Darby it is, of course, completely false. This bedrock problem 
immediately undercuts the viability of the ABA proposal. 

The focus of the ABA proposal is not to correct the problem 
created by Darby, that is, exhaustion being no longer required, 
but to “establish a readily accessible, centralized system of judi- 
cial review for military administrative discharges and other mili- 
tary administrative actions significantly affecting the rights of 
service members . . . ”261 The ABA proposal is primarily con- 
cerned with eliminating possible abuse of the administrative elimi- 
nation process by unscrupulous commanders who want to get rid 
of a soldier without a court-martial.262 

The DOJ and Air Force proposals, on the other hand, are pri- 
marily concerned with statutorily requiring service members to 
first seek relief from the service boards because exhaustion ben- 
efits the DOD and the courts. In other words, the ABA proposal 
is concerned with the rights of service members while the Air 
Force and DOJ proposals are more government oriented-de- 
signed to correct systemic deficiencies. 

The ABA proposal does not require exhaustion of adminis- 
trative remedies prior to seeking judicial review. Nowhere in 
the proposed statute, 10 U.S.C. 8 867a, must a service member 
apply to the boards prior to seeking judicial review.263 This glar- 
ing oversight is not the only problem with the ABA proposed 
legislation. 

/- 

Subparagraph one of the proposed statute states that the United 
States Court of Military Appeals, now called the Court of Ap- 
peals for the Armed Forces (hereinafter CAAF),2h4 shall have 
“exclusive jurisdiction” over all administrative claims.265 

Subparagraph two states that review shall be based upon the 
record developed at a board, but does not state that resort to such 
boards is a prerequisite to judicial review. This paragraph also 
states that, if “relevant and material evidence was unavailable or 
otherwise unable to be presented during the administrative pro- 
cess,’’ the court may authorize additional discovery “including 
subpoenas, depositions, and the like.”26h The court also may 
supplement the administrative record or remand the case for re- 
con~ideration.’~~ 

This provision raises many interesting questions. What sub- 
poena power, if any, does the CAAF have? Does it have juris- 
diction over civilian witnesses? What rules will govern the 
discovery process? Neither the Manual for Courts-Martial nor 
the CAAF court rules address this process. If discovery is not 
forthcoming, what enforcement power does the CAAF have? Can 

35L) Peter Strauss, Report to the House ofDelegalest Recommendution, 1993 A.B.A. SEC. ADMIN. L. & REG. PRAC. 3 [hereinafter ABA Proposal]. 

As mentioned above, exhaustion of military remedies is permissive, not mandatory, in the Federal Circuit. Heisig v. United States, 719 F.2d 1153 (Fed. Cir. 
1983). Additionally, many courts have developed numerous exceptions to the exhaustion doctrine in a military context: administrative remedies are inadequate; 
recourse to administrative remedies would be futile or cause irreparable injury; and the challenge is a purely legal one beyond the capacity of the administrative 
body to decide. See genercdly, Sanders v. McCrady, 537 F.2d I199 (4th Cir. 1976) (inadequacy); Bradley v. Laird, 449 F.2d 898 (10th Cir. 197 I) (futility); Hickey 
v. Commandant, 461 F. Supp. 1085 (E.D. Pa. 1978) (irreparable injury); Downen v. Warner, 481 E2d 642 (9th Cir. 1973) (purely legal issues). 

ABA Proposal, supra note 259, at 1 

16’ Id at appendix 

3w On 5 November 1994, the National Defense Authorization Act for Fiscal Year 1995, Pub L No 103-317, 108 Stat 2663 (1994) changed the names of the 
United States Courts of Military Review and the United States Court of Military Appeals The new names are the United States Courts of Cnminal Appeals and 
the United States Court of Appeals for the Armed Forces, respectively For the purpose of this article. the name of the court at the time particular case is decided 
will be used in referring to that decision See United States v Sanders, 41 M J 485, 485 n I (1995) 

i 
265 ABA Proposal, supra note 259, at appendix 

Id 
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it hold a civilian attorney in contempt? Where would the attor- 
ney be incarcerated? If depositions are held and a dispute arises, 
how will the dispute be settled? None of these problems arise 
under either the DOJ or the Air Force proposals. 

“4. 

Subparagraph three of the ABA Proposal places on the boards 
a time limit of eighteen months to complete a review. It also 
provides a mechanism for the applicant to ask the CAAF to com- 
pel a board to expedite the review.268 This provision may pose a 
problem; for example, the ABCMR’s current average process- 
ing time is one to three years,26q The processing time could dras- 
tically increase especially if exhaustion is made mandatory. It is 
estimated that an additional 4000 applications will be submitted 
annually under the mandatory exhaustion requirements of the 
Military Personnel Review 

Subparagraph four requires an applicant to file a notice of 
appeal to the CAAF within six months of the date of decision 
from a board or the discharge review board.271 

Subparagraph five adopts the same standard of review that 
currently exists in federal district courts and the Court of Federal 
Claims. A board’s decision will not be disturbed unless it was 
“arbitrary, capricious, contrary to the law, or unsupported by sub- 
stantial evidence on the record as a whole.”272 

Subparagraph six attempts to explicitly grant the CAAF the 
same powers and jurisdiction of a federal district court and im- 

plicitly grant it the powers and jurisdiction of the Court of Fed- 
eral Claims. The provision states that: 

In order to provide an entire remedy and com- 
plete relief in cases within its jurisdiction, the 
United States Court of Military Appeals may 
award monetary judgments for military pay and 
allowances improperly denied or withheld; is- 
sue orders to any appropriate official of the 
United States directing restoration to office or 
position, placement in appropriate duty or re- 
tirement status, and correction of applicable 
records; and grant such other injunctive and 
declaratory relief, final or interlocutory, as 
would be available from any United States 
District C0u1-t.’~~ 

If the CAAF seeks to award back pay, the United States waiver 
of sovereign immunity must be expressed unequivocally and 
cannot be implied.274 

The ABA proposal should be rejected. The CAAF is not 
equipped to review the board decisions. The only advantage to 
CAAF review is its knowledge of military matters-the Federal 
Circuit already has some knowledge and can be educated fur- 
ther. The Federal Circuit has the case law, the structure, and the 
statutory authority to resolve all types of claims against the United 
States by former service members. 

!69 

Chief of Legislative Liaison, ATTN Investigations and Legislative Division (Ms Rose Knickerbocker), subject 
Personnel Review Act of 1993” (7 Jan 1994) [hereinafter Matthews’ Second Memo] 

?70 See ~d In 1992, the ABCMR received 9415 applications, but only 5165 applications were processed during this same period See ulso Jewel1 Memo, supra 
note 90, at para 4 c 

Memorandum, Deputy Assistant Secretary, DA Review Boards and Equal Employment Opportunity Compliance and Complaints Review, SAMR-RB, to 
Misc 2562, 103rd Congress “The Military 

*” ABA Proposal, supra note 259. at appendix 

27? Id See ulso Heisig v United States, 719 F 2 d  1153, 1156 (Fed Cir. 1983). Kendall v ABCMR, 996 F 2 d  362, 367 ( 

173 ABA Proposal, supru note 259, at appendix The CAAF has been sensitive to its Article I status since United Srure s, 16 M J 354, 364 (C M A 
19831, where the Government argued that the Court of Military Appeals, being an Article I court, may not decide the constitutionality of congressional enact- 
ments In h i r e d  Sruter Nuvy-Murine Corps Court o fMi l i fury  Review v Chenej, 29 M J 98. 102 (C M A 1989). the Government argued that the Equal Access 
to Justice Act, 28 U S C Q 2412 (1994) only authorizes or empowers Article I11 courts to award attorneys fees and urged the court to dismiss the application on the 
basis o f  lack o f  subject matter Jurisdiction See Bowen v Commissioner, 706 F 2d 1087 ( 1  1 th Cir 1987), McQuiston v C I R , 7 8  T C 807. 810-1 1 (1982), u f d ,  
71 I F2d 1064 (9th Cir 1983) As Judge Everett himself noted, “We recognize that Congress has not chosen to confer upon this Court the ‘judicial power’ 
provided by Article I11 Moreover, Congress is not permitted to confer certain powers upon an Article I court For example, Congress cannot authorize bankruptcy 
judges to decide common law causes of action which always had been subject to trial by jury ” United States Navy-Manne Corps Court of Military Review v 
Carlucci, 26 M J 328, 329 (C M A 1988)(citations omitted) As early as June 1993, the Army viewed the ABA proposal as “poorly conceived and unworkable ” 

?’& United States v Testan, 424 U S 392, 799 (1976), United States v King, 395 U S 1, 4 (1969) 
jurisdiction over non-tort claims against the government for more than $10,000 pursuant to the provisions of the Tucker Act, 28 U S C A 9 1491 (West 1994) 

29 

The United States Court of Federal Claims has exclusive 
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The Department of Justice Proposal 

The Department of Justice (DOJ) proposal was initiated in 
1990 by Mr. James Kinsella, a reviewer275 in that agency’s Com- 
mercial Litigation Branch. The DOJ proposal includes a lengthy 
discussion of the purpose, background, and summary of the Mili- 
tary Personnel Review Act.276 

Mr. Kinsella is a former Air Force judge advocate and alum- 
nus of the Air Force Litigation Division. He is the Commercial 
Litigation Branch subject matter expert on military personnel 
law and has had a hand in virtually every major case in the Fed- 
eral Circuit regarding military personnel issues. He, along with 
a colleague in Commercial Litigation, Mr. John S. Groat, a former 
Navy judge advocate and Captain in the Navy Reserve, are pri- 
marily responsible for framing the recent line of cases in the Fed- 
eral Circuit dealing with the justiciability of military personnel 
decisions.?77 

The stated purpose of the DOJ proposal is “to establish uni- 
form procedures for the judicial review of the decisions of the 
review boards established with the military departments under 
[title The DOJ proposal seeks to replace the “patch- 
work system of judicial review” that currently exists with cen- 
tralized judicial review in the Federal Circuit.”’ The DOJ 
proposal has been promoted as benefiting both the government 
and the service member: 

[Clentralizing judicial review in [the Federal 
Circuit] would foster the development of a 

uniform body of case law for the benefit of 
service members and the guidance of the armed 
forces. In short, the legislative proposal would, 
if enacted, establish an effective, efficient, and 
inexpensive avenue of relief for a service mem- 
ber to obtain review and, when appropriate, 
complete relief upon a service member’s ap- 
peal from a board’s decision.280 

Upon close examination, the government, not the service 
member, benefits more from the DOJ proposal. 

The DOJ discussion of the reason for the Act provides a suc- 
cinct and persuasive argument as to why exhaustion of adminis- 
trative remedies and centralized review should be required.z8’ 
The DOJ proposal notes that, while the Civil Service Reform 
Act of 1978, the Foreign Service Act of 1980, and the Veterans’ 
Judicial Review Act of 1988 all provide a statutory basis for 
review and centralized forums, no legislation has statutorily de- 
fined judicial review of military personnel actions.282 One could 
argue that the military, more than any other entity, requires ex- 
plicit congressional guidance to clearly define the separation 
between the judicial branch and the executive branch of govern- 
ment. 

The key provisions of the DOJ’s proposal can be divided into 
the following categories: (1) service Secretaries’ new settlement 
option, (2) statute of limitations, (3) new Board requirements, 
(4) finality, (5) judicial review, and (6) standard of review. 

tf 

A “reviewer” is the rough equivalent to a branch chief in the Army’s Litigation Division. However, unlike at the Litigation Division, a reviewer does not have 
a set group of attorneys who work for him or her. The reviewer is assigned cases based on area of  expertise. At any given time a reviewer will be supervising a 
shifting pool of attorneys. 

27fi Memorandum, Deputy Director, Legislative Reference Service, Dep’t of Defense, Office of General Counsel, to a l l  Service Secretaries, subject: Misc. 2562, 
a legislative proposal entitled “The Military Personnel Review Act of 1993” (16 Dec. 1993) [hereinafter DOJ Proposal]. 

277 “A controversy is justiciable only if it is one which the courts can finally and effectively decide, under tests and standards which they can soundly administer 
within their special field of competence.” Voge v. United States, 844 E2d 776, 780 (Fed. Cir.) (citations omitted), cerf. denied. 488 U.S. 941 (1988); Sargisson 
v. United States, 913 F.2d 918, 922 (Fed. Cir. 1990) (judicial review of military decisions are appropriate only where there are tests and standards against which 
a Court can judge a Secretary’s determination); Murphy v. United States, 993 F.2d 871, 872 (Fed. Cir. 1993), cert denied, 114 S.Ct. 1402 (1994). 

275 Draft Letter, Dep’t of Justice. to Speaker of the House of Representatives, subject Military Personnel Review Act of  1993, at 1 (undated) See DOJ Proposal, 
supra note 276, at 2 [hereinafter Letter to Speaker] A comparison of the DOJ’s purpose statement with the ABA’s reveals that, while both proposals speak of 
‘judicial review,” the ABA proposal clearly places more emphasis on the rights of servicemembers, while the DOJ proposal is more concerned with uniformity, 
I e ,  streamlining the review process 

’” See DOJ Proposal, supru note 276, at 2 

Id. at 1-6. 

Id. at 2. 
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I 

Secretaries New Settlement Option 

The DOJ proposes to amend 10 U.S.C. Q 1552 by adding a 
subparagraph (h): 

1 

Prior to iss 
cation under this section, the Secretary con- 
cerned may, following a recommendation by 
the General Counsel of the agency concerned, 
compromise and settle any matter presented 
in the application to the same extent as the Sec- 
retary would be authorized if the Secretary, 
acting through the board, had granted the re- 
lief requested.281 

a1 decision upon an‘a 

The DOJ argues that this provision “provides an extra mea- 
sure of flexibility in the correction board The DOJ 
correctly notes that no statutory mechanism exists for expediting 
the application However, expedited treatment of a 
particular case has always been available upon request.286 Mr. 
John W. Matthews, the Deputy Assistant Secretary of the Army 
responsible for all actions before the ABCMR, sees a potential 
for abuse: “Somebody could interpret the provisions in the pro- 
posed bill as a ‘special’ way of providing quick and quiet relief 
without benefit of the checks and balances of the independent 
board system.”287 

In an appropriate case, an application will receive expedited 
treatment and a Secretary may reject a board’s recommendation 
to deny or grant relief. The provision is superfluous and could 
create an avenue for higher ranking applicants, or applicants with 
influential connections, to obtain special treatment. 

~ 

Statute of Limitations 

There are three different boards affected by the DOJ proposal: 
(1) boards for correction of military records, (2) discharge re- 
view boards, and (3) disability review boards. Title 10 U.S.C. 9 
1552 governing boards for correction of military records requires 
that an application be filed within three years of discovery of the 
error or injustice. Under the current system, the boards for cor- 
rection of military records may waive the three year limitation 
period if the board finds that it is in the interest of justice to do 
SO.?** Title 10 U.S.C. Q 1553 governing discharge review boards 
requires filing within fifteen years “after the date of the discharge 
or dismissal.” Title 10 U.S.C. 8 1554 governing disability re- 
view boards requires filing within fifteen years “after the date of 
the retirement or separation.” 

The DOJ proposal makes no pretense that this amendment is 
designed to benefit the service member. It spends very little time 
discussing why this amendment is necessary except to state: 

[Gliven the extraordinary authorized length of 
time for filing requests for relief pursuant to 
sections I553 or 1554, the service is  often in 
the position of resolving questions regarding 
a former member’s discharge or disability long 
after the events in question have occurred, or 
having to make such decisions solely upon the 
basis of clemency.289 

The DOJ proposal “precludes al l  judicial review of any deci- 
sion rendered pursuant to” 1552, 1553, or 1554, unless the re- 
quest for relief or application is receivkd by the agency concerned 
within three years of the pertinent date of the challenged deci- 
sion . . . .’qzw In other words, no judicial review is available even 

Id. at 46 

1M Id. at 13 

Id. 

lEfi “In extraordinary circumstances, the ABCMR has processed a case from start to finish within one hour and routinely processes other deserving cases within 
one day.” Memorandum, Deputy Assistant Secretary, DA Review Boards and Equal Employment Opportunity Compliance and Complaints Review, SAMR-RB, 
to The Judge Advocate General, subject: DOJ Proposal to Modify Judicial Review of Military Personnel Actions, at 3 (23 Sep. 1993) [hereinafter Matthews’ First 
Memo]. 

?R7 Id at 3 

10 U.S C.A 0 1552(b) (West Supp 1996) 

‘89 DOJ Proposal, supru note 276, at 24. 

Id. at 24-25. 
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though the board for correction of military records may decide 
to waive the three year limitation period and consider the case. 
The applicant is stuck with the BCMR’s decision. Furthermore, 
the new provision essentially cuts the fifteen year filing deadline 
under sections 1553 and 1554 to three years. An applicant could 
still file an application under these two sections within the fif- 
teen year time limit. Beyond three years, he must accept the 
board’s decision-no judicial review is available. 

In Cornetta v. United States,2y’ the court held that the Sol- 
diers’ and Sailors’ Civil Relief Act (SSCRA) tolls the statute of 
limitations for a soldier’s Tucker Act claim so long as the soldier 
remains on active duty. More recently, in Detweiler v. Pena,2y2 
the court held that the tolling provision in the SSCRA suspends 
the BCMR’s three-year statute of limitations during the service 
member’s period of active duty. The DOJ proposal seeks to over- 
rule the effect of these two cases: “[R]egardless of any other 
period of limitations or tolling provision, to obtain judicial re- 
view, a member or former member must file a request or appli- 
cation for relief with a board, pursuant to section 1552,1553, or 
1554, within three years of the challenged action.”2y1 While 
overruling the above two cases may be the intent of the proposed 
statute, its language should be more explicit. 

Section two of the proposal which contains the amendments 
to section 1552 does not mention the SSCRA or tolling. Sec- 
tions three and four of the proposal contain the amendments to 
sections 1553 and 1554, governing respectively the discharge 
and disability review boards, and they likewise fail to specifi- 
cally mention tolling of the statute of limitations or the SSCRA. 
The latter two sections simply state: 

A motion or request for review under this sec- 
tion must be made within 15 years after the 
date of the discharge or dismissal; however, 

not withstanding any other provision of law, 
no final decision made pursuant to this sec- 
tion shall be the subject of judicial review, 
pursuant to section 1555, unless the motion or 

years after the date of the challenged discharge 
or dismissal.2w 

request for review has been made within 3 r 

Section 8(g) of the implementing provisions contains the only 
mention of the SSCRA: 

Notwithstanding any other provision of law, 
specifically including sections 24012y5 and 
25012y6 of title 28, United States Code, and 
section 525 of the appendix to title 50, United 
States Code, on and after the date of enact- 
ment, no court of the United States, or the 
United States Court of Federal Claims, shall 
have jurisdiction to entertain a suit by a mili- 
tary claimant, as otherwise authorized by sub- 
sections (f)(i) and (ii), if the subject matter of 
the suit concerns the underlying facts or cir- 
cumstances of events which occurred more 
than six years prior to the date of filing 

To prevent courts from using the SSCRA to toll the three year 
statute oflimitations contained in sections 1552, 1553, and 1554, 
the proposed statute should contain a paragraph which explicitly 
overrules the effect of the Cornetta and Detweiler decisions. 
Presently, the DOJ proposal appears to overrule these cases only 
as to the six-year statute of limitations for seeking judicial re- 
view. If a service member is now required under the Act to ex- 
haust administrative avenues via the boards, then the only deadline 
he or she should be concerned with is the sixty-day window from 
the date of the board’s decision until review by the Federal Cir- 
cui t ,7_YR 

m 851 F.2d 1372 (Fed. Cir. 1988) 

’”’ 78 F3d 591 (DC Cir 1994) 

291 DOJ Proposal, s u p m  note 276, at 25 

294 Id at 47 (emphasis added). 

28 U.S.C.A. Q 2401 (West 1994) contains the six-year statute of limitations for district courts 

296 28 U.S.C.A. $ 2501 (West 1994) contains the six-year statute of limitations for the Court o f  Federal Claims 

297 DOJ Proposal, supru note 276, at 53 (emphasis added) 

See id. at section 6 
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New Board Requirements 

The DOJ proposal requires that the final decision from all 
three boardszyy contain “( 1) findings of fact, including a discus- 
sion of what evidence was considered in making the findings; 
(2) the interpretation of any applicable statutes, regulations, or 
policies; and (3) conclusions of law.”300 In my opinion, these 
new requirements represent amajor change in the way the boards 
do business and will place tremendous new personnel and ad- 
ministrative burdens on the boards. 

“-z 

Neither the current statutes nor the regulations governing the 
boards detail the specific contents of a board decision.30’ As for 
the ABCMR, its opinions already contain a statement of facts 
but they do not include a detailed discussion of what evidence 
was considered in making its decision. Normally, a standard 
phrase IS included which states that all personnel records and the 
service member’s application and attachments were considered. 
The need for comprehensive documentation, useful for trial, is 
the driving force behind the DOJ’s new requirement. 

Occasionally, the DOJ must defend lawsuits against the ser- 
in on detail and analy- 

the court stated 
vices where a board’s final decision i 
sis. For example, in Dodson v. United 
the following: 

The ABCMR, making its own personnel deci- 
sion as to Dodson’s “overall performance and 
potential” and relying on two conclusory ad- 
visory opinions, one from the very body al- 
leged to have erred, found that Dodson had 
probably not suffered any material error. We 
cannot agree. Dodson’s “military career was. 
. . ruined through no fault of his own, but be- 
cause o f ,  . . bureaucratic bungling. This was 
a clear error . . . to [Dodson] but the Correc- 

tion Board refused to exercise its authority and 
mandate, under statute and regulation, to cor- - 
rect it.”%? 

Consider also the court’s language in Maier v. 

[Tlhat in the light of the unrefuted opinions of 
Dr. Roth and Lieutenant Colonel McDonnel, 
except as to the self-serving conclusory un- 
substantiated statement in the board’s finding 
filed in court today, that there is no further is- 
sue as to facts and, therefore, the findings of 
the Air Force board for the correction of Mili- 
tary Records are [sic] unsupported by substan- 
tial weight of evidence available before it.305 

In yet another case, a court wrote: 

[Wlhile the Board and Surgeon General had 
before them the records o f  the VA relative to 
applicant’s medical problems, it could not be 
determined what weight was given to that evi- 
dence because the Board’s and Surgeon 
General’s reports were conclusory in nature 
and did not discuss the details or specify pre- 
cisely what items of evidence were consid- 
ered.’06 

The cases cited above illustrate the DOJ’s frustration with 
some of the board’s less than exemplary opinions and explain its 
desire to correct these problems. While laudable goals, the bur- 
den imposed upon the boards by the proposed DOJ amendment 
is beyond the current capabilities of the boards and is an unreal- 
istic requirement. In today’s current budget situation, it is un- 
likely Congress will sufficiently enlarge the capabilities of the 
boards to handle the expanded role envisioned by the DOJ pro- 
posal. 

2*) The BCMR under section 1552, the Discharge Review Board under section 1553, and the Disab~lity Review Board under section 1554. 

3w DOJ Proposal, supru note 276, at 46-48 

lo’ See 10 U S  C A $5 1552, 1553, 1554 (West Supp 1996) 

988 F.2d 1199 (Fed. Cir. 1993). 

303 Id at 1207-08 (citations omitted) 

3M 754 F2d 973 (Fed Cir 1985) 

Id at 979 

lW1 Jordan v. United States, No 287-68, 1974 WL 21686, at “32 (Ct. CI July 19, 1974) 
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Finality 

This portion of the DOJ proposal directly addresses the prob- 
lem created by Darby. Prior to Darby, the military’s adverse 
personnel action was final when approved by a Secretary or his 
designee.’07 If the claimant chose to appeal to one of the boards, 
then a service Secretary would consider the board’s recommen- 
dation and review the final action 
personnel action, however, occurred at thefime o 
tary approval.309 Under the DOJ proposal, the initial action would 
still be final for purposes of executing the adverse personnel ac- 
tion, but the initial action would not b 
ofjudicial review until after the servlce 
a board. 

The DOJ proposal am 
new finality language. The proposal deletes the last sentence to 
subparagraph (a) of Section 1552 of Chapter 79 of title 10: “Ex- 
cept when procured by fr 
final and conclusive on allq 
DOJ proposal adds a new s 
cured by fraud, a decision 
clusive, and binding upon the applicant, and all o 
of the United States, including the United Stat 
era1 Claims, except to the extent provided by section 1555 of 
this title.”i10 The proposal adds a new subparagraph (0 to sec- 
tions 1553 and 1554, which is identical to proposed subpara- 
graph (i) but for the last clause that states “except t o  the extent 
provided by subsections (d) and (e) of this section.”111 

The heart of the DOJ p 
in the new section 1555 

establishes the Military Per 
ne1 Review Act as the exclusive avenue oire-. 

fined in  the implementing provisions of the 
Act, will be required to first apply for relief 
through the military boards, acting pursuant 
to sections 1552, 1553, or 1554 of title 10, 

12 I 
United States - v *.. 

The DOJ proposed exhaustion provision therefore appears to 
meet the Darby requirement that a statute must specifically man- 
date exhaustion before the courts can require it. 

Limitations on Judicial Review 
I., 

The DOJ proposal attempts to specifically exclude &om judi- 
inations. Section 1555(d)(2) 

(d) Notwithstanding the provisions of 

tain: (2) Any matter contained in a petition for 
review seeking to challenge the underlying 
facts or circumstances, or the application of 
law, or the findings, interpretations, or con- 
clusions set forth in a final decision, with re- 
spect to: 

( i )  The denial of an appointment, com- 
mission, promotion, enlistment, or reenlist- 
ment, or rd or decoration; 

(ii) The substance of any rating or evalu- 
ation of a service me 
or fitness for a prom 
or billet, or relief from any assignment or bil- 
1 . L  

c 

lief for  any military claimant,  thereby K L ,  

eliminating all trial court level review of mili- 
tary claims by the federal district courts or the 
United States Court of Federal Claims. Pur- 
suant to the Act, all military claimants, as de- 

(iii) The imposition of any authorized dis- 
cipline or punishment, or the denial of clem- 
ency; 

’07 See 298 E2d 312, 315 (D.C. Cir 1961). 

’OR Id. 

JiR Id. 

) I ”  DOJ Proposal, supra note 276, at 46. 

’ I ’  Id. ut 47. Subsections (d )  and (e) contain the statute of limitations and the required contents o f  the boards’ final decision, respectively. Subsection (e) also 
requires the Secretary to notify an applicant o f  the procedure and time for obtaining judicial review. 

’ I ?  Id. at 30 
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(iv) The determination of a service 
member’s suitability, mental or physical fit- 
ness, or qualifications for service, or contin- 
ued service; 

(v) The determination as to which of the 
authorized characterizations of discharge, or 
reenlistment designators or codes will be as- 
signed; and 

(vi) Any matter related to access to se- 
cure or classified documents, information, 
equipment, or 

Citing OrlofS v. Willo~ghby”~ and Gilligan v. Morgan, 3is the 
DOJ proposal argues that most courts have concluded that this 
laundry list of military determinations is either nonreviewable or 
nonjusticiable.3’6 The DOJ, however, cites cases where courts 
have exceeded their authority and addressed some of these is- 
s u e ~ . ~ ~ ’  The DOJ proposal seeks to prevent future judicial intru- 
sions into military affairs: “[D]ecisions such as these are properly 
confined within the exclusive province of the Executive Branch, 
with congressional oversight; they should not be subject to re- 
view by the 

Anticipating criticism of this provision, the DOJ proposal at- 
tempts to defend this limitation.31y I t  i s  appropriate because the 
President gives trust, responsibility, and discretion to command- 
ers to maintain morale and exercise discipline.320 By precluding 
judicial review of discretionary determinations, the Act will not: 

[Rlesult in commanders and supervisors serv- 
ing as the sole arbiter of their own actions. The 

*, 

check on the commander or supervisor’s un- 
fettered use of that discretion rests upon the 
simple fact that every commander who takes 
such adverse actions is required to justify those 
actions to senior officers and civilians, up to 
and including the Secretary. No less than the 
discretion to determine who should be disci- 
plined, certain day-to-day military personnel 
decisions are also properly not within the 
sphere of judicial supervision of the armed 
forces.”l 

The DOJ provides the following example to illustrate its point: 
“[I]t would have been inappropriate for a court to entertain a 
challenge by General MacArthur to President Truman’s deci- 
sion to relieve him during the Korean conflict.”322 

The DOJ eloquently and persuasively explains why the sanc- 
tity of the military superior-subordinate relationship should not 
be disturbed by the courts: 

The military personnel management system 
depends, at bottom, upon the best efforts o f  
commanders and supervisors to resolve com- 
plex questions regarding not only how an in- 
dividual performs assigned peacetime tasks, 
but also the quintessentially military judgment 
regarding how the same individual might per- 
form in a wartime billet. Courts not only lack 
the institutional competence to judge the pro- 
priety of such decisions, they are not account- 
able if the service’s rating, retention, and 
promotion system does not meet the nation’s 
need to have the best armed forces p~ssible.’?~ 

’ I ’  DOJ Proposal, supru note 276, at 50-5 I .  

31J 345 U.S. 83 (1953) 

31i 413 US. l(1973). 

DOJ Proposal, supru note 276, at 5. 

The DOJ proposal cites two cases Hoffman v United States, 16 CI Ct 406 (1989), uff’d,  894 F2d 380 (Fed Cir 1990) (whether it was proper to reheve an 
Air Force Captain from his duties as chief of a contracting office after the contracting office received low ratings by an Inspector General team), and Bowes v 
United States, 645 F 2 d  961 (Ct CI 1981) (whether it was appropriate to reprimand an Army officer for misconduct while serving in Vietnam) 

DOJ Proposal, supru note 276, at 5 

Id at 19-24 

Id at 20-21 

Id. at 21. 

312 Id 

12’ Id at 23 
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A recent Federal Circuit case raises substantial questions about 
the DOJ’s position on the justiciability of military discretionary 
decisions. 

In Adkins v. United States,324 the Federal Circuit reversed the 
Court of Federal Claims’ dismissal of the complaint on the 
grounds of nonjusticiability. The plaintiff, retired Army Lieu- 
tenant Colonel Adkins, was selected to be promoted to Colonel 
and the list was approved by Congress. Upon discovering cer- 
tain adverse information, however, the Secretary of the Army 
removed Lieutenant Colonel Adkins from the promotion list. He 
then sought relief from the ABCMR, which recommended that 
the challenged material be removed from his Official Military 
Personnel File (OMPF) and that all obstacles to his restoration 
to the 1988 Colonel Army Promotion List be removed.325 The 
Secretary of the Army declined to follow the ABCMR’s rec- 
ommendation and refused to promote Lieutenant Colonel Adkins. 

Lieutenant Colonel Adkins’ argument proceeded as follows: 

[Pllaintiff intends to prove that the Secretary 
made [the decision not to accept the recom- 
mendations of the ABCMR] without review- 
ing the entire record below, and in fact 
considered evidence outside this administra- 
tive record. The Secretary did not review com- 
pelling evidence seen by the ABCMR such as 
a videotape prepared by the late General Ri- 
chard G. Stillwell. In  fact, plaintiff will estab- 
lish that the Secretary did not even review a 
complete record of the proceedings due to an 
error in transcription. In addition, plaintiff will 
show that the Secretary continued to rely on 
the adverse OERs which were supposed to 
have been removed from plaintiff’s personnel 
file.”h 

The Court of Federal Claims rejected this argument, noting 
the following: 

[PlaintifQ allege[s] a violation of the regula- 

most general terms . . . . The court notes, how- 
ever, that Congress has placed no limitations 
on the President’s power to remove officers 
from a promotion list . . . . This unconditional 
authority has in turn been delegated and sub- 
delegated in its entirety to the Secretary of the 
Army . . . . Thus, nothing in the statute or regu- 
lations limits the material that the Secretary 
may consider when deciding to remove an 
officer’s name from the promotion list. With- 
out suggesting agreement with plaintiff’s con- 
tention that it was error for the PRB to consider 
the investigative reports, the court finds that 
nothing restrained the Secretary from doing 
so.32’ 

tions governing promotion, but does so in the r 

After acknowledging the long line of well established case 
law regarding j~sticiability,~** the Federal Circuit held, contrary 
to its own controlling precedent,jZ9 the following: 

The merits of a service secretary’s decision re- 
garding military affairs are unquestionably 
beyond the competence of the judiciary to re- 
view , . . . Not every claim arising from a mili- 
tary decision presents a nonjusticiable 
controversy, however. This court has consis- 
tently recognized that, although the merits of 
a decision committed wholly to the discretion 
of the military are not subject to judicial re- 
view, a challenge to the particular procedure 
followed in rendering a military decision may 
present a justiciable controversy.330 

68 F.3d 1317 (Fed. Cir. 1995) 

31s Id. at 1318, 

llb Id. at 1324. 

317 Id. at 1324 (quoting the Court of Federal Claims in Adkins v. Unired Sfufes ,  30 Fed. CI. 158. 163-64 (1993)) (citations and footnote omitted). 

vB Id. at 1321-22. 

12y See Law v. United States, 1 1  E3d 1061 (Fed. Cir. 1993) In LAW, the plaintiff challenged his removal from the list of officers to be promoted to Lieutenant 
Commander in  the United States Coast Guard. One of the statutes at issue provided that “[tlhe President may remove the name of any officer from a list of 
selectees established under section 271 of this title.” 14 U.S.C. 3: 272(a) (1994). Law argued that when the Secretary of Transportation, acting for the President, 
removed Law’s name from the promotion list, the removal was defective because he failed to afford Law various procedural safeguards. In rejecting Law’s claim, 
the Federal Circuit quoted section 272(a), and then stated that “Congress has not imposed the procedural limitations on the President’s exercise of the authority 
which appellant asserts. I t  would be outside our province to create them.” Law, I I  E3d at 1068. 

3 0  Adkins. 68 F.3d at 1322 (citations omitted). 
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The Federal Circuit then made the following distinction: 
“[Aldkins’s claim, however, is not based on the Secretary’s deci- 
sion to remove Adkins’s name from the promotion list. Rather, 
his contention is that the Secretary improperly considered mate- 
rial outside the record in deciding whether to accept the recom- 
mendations of the ABCMR relating to the correction of his 
OMPF.”331 

-i 

The abnormality of the majority’s decision in Adkins is best 
described by the dissenting judge who stated: 

The majority’s holding that the President’s 
decision not to reinstate Adkins to the 1988 
promotion list is reviewable for procedural 
error by his alter ego, the Secretary, is astound- 
ing. Under binding precedent, heretofore fol- 
lowed by this court, no court may for either 
substantive or procedural reasons review the 
exercise of Presidential power over a purely 
discretionary military decision.n2 

’ 

The DOJ’s proposal to specifically exclude certain discre- 
tionary military decisions from judicial review is a good one-- 
especially in light of Adkins. 

Standard of Review 

Although the DOJ’s proposal to exclude specific matters from 
judicial review is sound, its creation of a new standard of judi- 
cial review is not. Under the DOJ proposal, the new subsection 

~ 

1555c states: 

The court shall review the record and hold 
unlawful and set aside any findings or conclu- 
sions found to be (1 )  obtained without proce- 
dures required by law or regulation having 
been followed, but only if the petitioner estab- 

lishes that the failure to follow such procedures 
substantially prejudiced the petitioner’s right 
to relief; or (2) unsupported by substantial 
evidence.333 

Under well established case law, a board’s decision will not 
be disturbed unless it was “arbitrary, capricious, contrary to the 
law, or unsupported by substantial evidence on the record as a 

The DOJ proposal eliminates two of the four grounds 
for overturning a board decision: arbitrary and capricious. No- 
where in its lengthy memorandum does the DOJ explain its pro- 
posed new standard of review. 

As the cases cited in the previous section reveal, a plaintiff 
has a better chance of showing that a board violated regulations 
or procedures than showing that a board acted arbitrarily or ca- 
priciously. Arbitrary is defined as, “[Flixed or arrived at through 
an exercise of will or by caprice, without consideration or ad- 
justment with reference to principles, circumstances, or signifi- 
cance . . . . Despotic; absolute in power; bound by no law; 
tyrannical. . . .”335 Capricious i s  defined as, “Of things, change- 
able; irregular; changing apparently without regard to any laws . 
. . .”336 It is unclear why DOJ would want to abandon a higher 
standard for what appears to be a lower standard for a plaintiff to 
meet. 

Summary of DOJ Proposal 

The DOJ proposal states, “Nothing in this bill is intended to 
change the current system of internal reviews and correction board 
appeals.”’-” The analysis in this article undermines this state- 
ment. The DOJ proposal limits a service member’s access to the 
boards by tightening the application times and eliminating the 
possibility of tolling. The proposal severely limits a service 
member’s options by allowing only one forum for judicial re- 
view and no chance of a “trial” on the merits. The DOJ proposal 
places extensive new administrative burdens upon the review 
boards. 

’’I Id. at 1325-26. 

’” Id. at 1327. 

”’ DOJ Proposal, supru note 276, at 50. 

’% See Heisig v. United States, 719 E2d 1153, 1156 (Fed. Cir. 1983); Kendall v. ABCMR, 996 F.2d 362, 367 (D.C. Cir. 1993) 

’’’ WEESTER’S NEW INTERNATIONAL DICTIONARY 138 (2d ed 1946). 

Id. ut 399 

’” DO1 Proposal, supru note 276, at 10 
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On the other hand, the DOJ proposal also benefits the com- 
plaining service member by simplifying the process. The DOJ 
contemplates an aggrieved service member handling his or her 
own case all the way to the Federal Circuit. There will be no 
need for an attorney to figure out which court has jurisdiction 
over which claims. The cost savings will be substantial for both 
the service member and the government. Furthermore, a uni- 
form body of law will develop, clarifying many ambiguous and 
conflicting decisions among the circuits. This will level the play- 
ing field for all parties. 

Mandatory exhaustion to the boards makes sense for both the 
service member and the government. Even if one believes that 
the boards are tools of the services, designed to support the 
government’s position at the expense of the aggrieved service 
member, it still benefits the service member to have the board 
examine the complaint prior to going to court. Even if the ser- 
vice member loses, he or she has forced the service to state its 
position on all pertinent procedures, regulations, and complaints. 
The only negative aspect for the service member of mandatory 
exhaustion i s  delay. It may take longer for a final resolution of 
the complaint. 

The DOJ makes the valid point that mandatory exhaustion to 
the boards will “foster respect for the role of civilian oversight 
over each military service.”73R Contrary to the belief of service 
members who are unsuccessful, the boards are not “rubber 
stamps.” In the wake of Darby, no service member will be re- 
quired to go to the boards before going to court. FollowingDarby, 
a vital, well-meaning, and fair-minded administrative check on 
the system may wither on the vine and die. Congress can rein- 
force its support for the administrative system it put in place fifty 
years ago by mandating that a service member’s road to court 
first take him or her through the boards. 

The Air Force Proposal 

Drafted in 1994 by Mr. Barry Kean, Office of the General 
Counsel of the Air Force, the Air Force proposal i s  a scaled down 
version of the DOJ proposal: 

This draft is a “slimmed down” revision of a 
proposal circulated for comment last year as 
the “Military Personnel Review Act of 1993.” 
The present draft incorporates the core pur- 

pose of the earlier proposal-to reform and 
simplify judicial review of military personnel 
decisions-while eliminating a number of col- 
latera! provisions of the earlier proposal which 

earlier proposal focus on three main objectives: 
(1) Mandatory exhaustion of administrative 
remedies by application to the Board for Cor- 
rection of Military Records (BCMR) prior to 
judicial review; (2) Judicial review on the ad- 
ministrative record developed by the BCMR; 
no de novo review; (3) Concentration of judi- 
cial review in a single forum-the Court of 
Appeals for the Federal 

proved controversial. Both this draft and the F 

The same points made above in the discussion of the DOJ 
proposal apply to the Air Force proposal. I will discuss only the 
modifications to the DOJ proposal made by the Air Force pro- 
posal. 

Secretaries’ New Settlement Option 

The Air Force proposal does not include a new settlement 
option provision like the DOJ proposal. 

Statute of Limitations 

The Air Force proposal drops the DOJ restrictions on the 
BCMR’s three-year statute of limitations and the Discharge and 
Disability Review Board’s fifteen year statute of limitations. The /“ 
Air Force proposal allows judicial review of any final BCMR 
decision so long as the notice of appeal is timely filed. 

The Air Force proposal gives an applicant 180 days, rather 
than sixty days, in  which to appeal an adverse board decision to 
the Federal Circuit. Further, the Air Force allows an applicant to 
request an extension for good cause. The DOJ proposal does 
not permit an extension of the 60 day filing time. 

New Board Requirements 

The Air Force proposal does not place additional burdens on 
the BCMRs by requiring a more thorough final decision. In- 
stead, the Air Force language merely states that “the claimant 
shall be provided a concise written statement of the factual and 
legal basis for the decision.”” 

338 Id. at 19. 

’” Barry Kean. Office of General Counsel o f  the Air Force, Military Personnel Review Act o f  1995, at 1 [hereinafter Air Force Proposal], 

u’J Id. at 4. 

x 
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, Finality 

The Air Force proposal does not include the finality language 
proposed in the DOJ amendments. Rather, it states that, “No 
appeal may be made under this section unless the petitioner shall 
first have requested a correction under section 1552, and the 
Secretary concerned shall have rendered a final decision deny- 
ing that correction in whole or in part.”’4’ 

. 

Limitations on Judicial Review 

The Air Force proposal abandons the DOJ laundry list of 
excluded issues and instead includes a paragraph in the statute 
which states: 

Nothing in this Act shall be construed to grant 
any federal court the authority to review any 
matter relating [to] the granting or denying of 
a security clearance or access to classified in- 

committed to the 
y concerned as a 

Standard of Review 

The Air Force proposal does not specify a standard of re- 
view, apparently leaving in place the established standard-that 
the BCMR’s decision will not be disturbed unless it is “arbi- 
trary, capricious, contrary to the law, or unsupported by sub- 
stantial evidence on the record as a  hole.'''^' 

Conclusion 

The Air Force proposal, with some recommended additions 
discussed below, is the best proposal. It corrects the problems 
created by Darby without creating other issues. 

The Department of the Army’s Concerns 
With the Three Proposals 

Some of the concerns already have been noted earlier in this 
article and will not be discussed here. Mr. Matthews, the Deputy 
Assistant Secretary o f  the Army, does not oppose the consolida- 
tion and centralization of appeals in the Federal but he 
is concerned that the boards will not be able to handle the addi- 
tional workload if exhaustion to the boards becomes mandatory. 
He feels that the DOJ proposal too severely restricts the review- 
ability of service members’ complaints. The response to that 
concern is that, in light of Darby, few will go to the boards, choos- 
ing instead to go directly into court, and the boards will soon 
become irrelevant. 

Mr. Matthews reasons that “somehow the interest of the bu- 
reaucracy overrides the individual’s rights, even though it should 
be just the Mr. Matthews believes checks on the 
system keep it “honest,” and remarked that: 

[Tlhe threat ofjudicial review forces us to con- 
tinually reevaluate and assess how we do busi- 
ness. When we are forced to review and 
respond to the decision which is under judi- 
cial review, often times we discover an error 
and correct it; making the litigation moot. 
Without the reality of judicial review, this im- 
portant oversight look would not happen.”34h 

A modified Air Force proposal meets Mr. Matthews’ con- 
cerns while at the same time preserving the autonomy of the Army 
and greatly reducing costs to both the service member and the 
Army (and other services). 

Under the Air Force proposal, judicial review will still occur 
but it will occur only after a board has had the opportunity to 
consider the complaint. Under the current system, a board may 
never have the opportunity to consider a service member’s com- 

341  Id. at 5. 

iI? Id. at 7. 

M’ See Heisig v. United States, 719 F.2d 1153. 1156 (Fed. Cir. 1983); Kendall v. ABCMR. 996 F.2d 362, 367 (D.C. Cir. 1993). 

~4 Matthews’ First Memo, suprci note 286, at 1-2. I suspect that some of Mr. Matthews’ opposition to the DOJ proposal stems from DOJ’s failure to consult with the 
boards during the development o f  its proposal. See Matthews’ Second Memo, supru note 269, at I. 

lilr Matthews’ First Memo, supra note 286, at 2. Mr. Matthews makes an interesting point that during the Carter administration, the Army was “seriously limited” by 
DOJ in raising of nonreviewability and nonjusticiability arguments. His point is that they “did not want to do anything which might be interpreted as impeding 
anybody’s access to the courts to seek review of government actions.” Id. at 4. Most of the justiciability line of cases in the Federal Circuit were decided during the 
Reagan and Bush presidencies 

id. at 3.  
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plaint if he or she bypasses the boards and goes straight to court. 
As far as limiting the matters a court may consider, these matters 
are discretionary decisions which virtually every court has held 
to be within the exclusive province of military leaders. With 
mandatory exhaustion, the board will have more, not less, op- 
portunity to find and correct errors before judicial intervention 
1s necessary. 

One could argue that Mr. Matthews’ adamant opposition to 
legislative reform undermines his own confidence in the board 
system he so vigorously defends. If he believes that the boards 
competently ferret out injustices and correct them, then more 
layers ofjudicial review and additional checks on the system are 
unnecessary. If the boards were simply rubber stamps for the 
military leadership, then additional checks and more judicial re- 
view would be warranted. If service members are dissatisfied 
with a board’s decision, they can then go to the Federal Circuit 
with a complete administrative record expertly prepared by ex- 
perienced professionals working for Mr. Matthews. 

Many of the concerns expressed by Mr. Matthews and the 
Litigation Division relate to increased workloads, either at the 
Federal Circuit, the boards, or the Administrative Law Division. 
I contend that these increased costs, if they actually occur, are 
more than outweighed by the reduced litigation expenses. Man- 
datory exhaustion and the limitation of reviewable matters will 
greatly reduce the number of man-hours required to defend against 
frivolous cases. 

Conclusion: My Proposal 

The Air Force proposal, with slight modifications, is the best 
proposal. The amendments should be simple and the language 
unambiguous. Any change must fix a “clear and reasonable” 
time limit for the BCMR’s to complete their reviews.347 The 
DOJ’s list of nonreviewable matters should be included, but it 
should be limited to those items that are expressly delegated to 
the President’s discretion by Congress; for example, appointment, 
commissioning, promotion.348 

P 

The Military Personnel Review Act, or some variation thereof, 
is absolutely required. If the DOD cannot support the Air Force 
proposal with the modifications I have suggested, then, in light 
of Darby, it is imperative that 10 U.S.C. 4 1552 be amended to 
require exhaustion. Further, this simple amendment would not 
raise any of the concerns expressed by the Department of the 
Army. As word of the full impact of Darby spreads, and plain- 
tiffs’ counsel become aware of Perez,344Y more and more service 
members may forego the boards. The cost of defending these 
new suits could become astronomical. On the other hand, if all 
service members are required to see om the boards prior 
to seeking judicial relief, many cases may never reach the courts. 

/-- 

317 See Schwartz, supm note 91, at 279, crtrng Coit Independent Joint Venture v FSLIC, 484 J S 561, 587 ( 989) 

”’ See Lockett v Federal Emergency Management Agency, 836 F Supp 847, 853 (S D Fla 1993), crling Citizens to Preserve Overton Park, Inc v Volpe, 401 
U S 402, 410 (1971) (“Upon examination of the pertinent statutory language, this provision indicates ‘that Congress sought to prohibit judicial review and is 
most certainly’ clear and convincing evidence showing legislative intent to restnct access to judicial review”) 

14‘) 850 F. Supp. 1354 (N.D. 111. 1994) 
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T JAGSA Practice Notes 
Faculty, The Judge Advocate General’s School 

Criminal Law Note 

Subterfuge! 

Command Intent and Judicial Deference 
Under Military Rule of Evidence 313(b) 

Introduction 

In two recent cases, the Court of Appeals for the Armed Forces 
(CAAF) and the Air Force and Navy-Marine Courts of Criminal 
Appeals demonstrated a surprising reluctance to suppress evi- 
dence based on the inspection subterfuge rule of Military Rule 
of Evidence (MRE) 313(b).’ 

In United States v. Shover,’ the CAAF recently affirmed the 
Air Force Court of Criminal Appeals (AFCCA) decision’ which 
found the subterfuge rule was triggered but that the primary pur- 
pose of the inspection was administrative rather than disciplin- 
ary. In United States v. the Navy-Marine Court of 
Criminal Appeals (NMCCA) granted a government appeal and 
reversed a military judge by finding that the subterfuge rule was 
not triggered. The NMCCA reminded judge advocates that, un- 
less triggered, the standard for admissibility of such inspections 
is a preponderance of the evidence. Both cases demonstrate that 
the military appellate courts take an expansive view of “lawful 
primary purpose” under MRE 3 13(b) and are willing to defer to 
the judgment of the commander in matters affecting a unit’s abil- 
ity to perform its m i s ~ i o n . ~  

, 

Military Rule of Evidence 313(b) permits a commander to 
require military members to submit to drug testing as a valid 

inspection without a showing of probable cause.6 The inspec- 
tion, however, must be administrative in nature; that is, it must 
be conducted to ensure security, military fitness, or good order 
and discipline. For evidence obtained during such an inspection 
to be admissible at a court-martial, the government must show 
by a preponderance of the evidence that it was the product of a 
legitimate inspection.’ The subterfuge rule of MFE 3 13(b), how- 
ever, provides that, where the purpose of the examination is to 
find contraband and it was (1) directed immediately following a 
report of an offense and was not previously scheduled or (2) 
specific individuals were targeted or (3) individuals were sub- 
jected to substantially different intrusions, the government must 
demonstrate by clear and convincing evidence that the examina- 
tion was “an inspection within the meaning of [the] rule” and not 
a substitute for a criminal search.* 

United States v. Shover 

In Shover, a divided CAAF affirmed a trial court’s finding 
that the government demonstrated by clear and convincing evi- 
dence that the primary purpose for the urinalysis inspection was 
proper. Shover involved an anonymous tip to Air Force criminal 
investigators that Captain A was dealing marijuana on base. A 
few days after the anonymous tip, Captain A reported to investi- 
gators that she found marijuana in her briefcase. After a govern- 
ment polygraph indicating no deception by Captain A, the 
investigation shifted to three potential suspects who had motives 
to plant the drugs. The deputy staff judge advocate suggested a 
unit wide urinalysis sweep to investi^gators to identify the perpe- 

ing with the investigators and his legal ad- 
visor, the acting commander of Captain A ordered a urinalysis of 
all personnel in Captain A’s building.” He directed this pursu- 
ant to a suggestion from the Judge Advocate’s office. The ac- 

I MANUAL FOR COURTS-MARTIAL, United States, MIL R EVID 313(b) (1995) [hereinafter MCM] 

’ No 95-O890/AF, slip op (C A A F Sep 24, 1996) 

’ 4 2 M J  753 ( A F  Ct Crim App 1995) 

41 M J 812 (N M Ct Crim App 1995) 

’ These cases appear to be part of a trend that supports the commander’s obligation to examine the overall fitness of his unit to accomplish the mission In United 
Srcrrey v Ttiylor, 41 M J 168 (C M A 1994). the Court of Military Appeals (COMA) upheld an inspection and the commander’s primary purpose by focusing 
solely on the facts known to the commander when the inspection was ordered The COMA refused to impute to the commander the tainted knowledge of 
subordinates advising the commander on the inspection 

Shover, 42 M J at 755, c m g  United States v Bickel, 30 M J 277, 285 (C M A 1990) 

’ MCM, supru note 1, Mi1 R Evid 113(b) 

Id 

’I Notwithstanding the CAAF’s affirmance, the propriety of this advice amidst an ongoing investigation is questionable 

’” Significantly, there were twenty “no shows” who were never tested Shover, 42 M J at 758 This fact figures prominently in the dissent of Chief Judge Dixon 
in the lower court 
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cused, Shover, was the sole participant to test positive, although 
for methamphetamine, not marijuana.” 

Shover was charged with wrongful use of methamphetamine 
in violation of Article 112a, Uniform Code of Military Justice 
(UCMJ),” and the case was referred to a general court-martial. 
Shover moved to suppress the results of the test, arguing that the 
inspection was a subterfuge search following the report of a crime 
(the planting of the rnarijuana).l3 I 

At the suppression hearing, the acting commander testified 
that he was not aware of any targeted personnel. All personnel 
present that day were tested. Further, the accused was not as- 
signed to Captain A’s section nor was he one of the three identi- 

Shover, 42 M.J at 755 

fied by investigators as having a motive to plant evidence on 
Captain A. Finally, the acting commander testified that, although 
he had an interest in finding who planted the drugs, his purpose 
was to end the “finger pointing, hard feelings,” and “tension” 
that the incident caused in the unit and to “get people either cleared 
or not cleared.”14 He “felt that it was probably in the best inter- 
est of those individuals, for the good order and discipline of that 
particular organization.”‘s Based on this testimony, the trial court 
denied Shover’s suppression motion, holding that, although the 
subterfuge rule was triggered, the government demonstrated by 
clear and convincing evidence that the commander’s primary 
purpose was to inspect, not to search for evidence of crime. 
Following conviction and sentence, Shover appealed the mili- 
tary judge’s ruling admitting the test results.16 The AFCCA af- 
firmed the findings and the sentence.I7 

I ?  UCMJ art. 112a (1988). 

Shover v Unlted States, No 95-0890/AF, slip op at 7 (C A A F  Sep 24, 1996) 

l 4  Id at 11 

IT Shover, 42 M J at 754 

l 6  Shover was sentenced to a bad-conduct discharge, four months confinement, and reduction to E-I Shover also alleged that the military judge erred by 
excluding defense evidence that the tnal court found irrelevant The CAAF similarly denied this contention and affirmed 

” The Air Force Court of Criminal Appeals (AFCCA) found that th 
was to detect drug use, and the inspection in this case immediately 
judge did not err in finding that the primary purpose of the inspection was administrative Shove6 42 M J 
could not be viewed as clearly erroneous when the commander’s testimony was considered The commander reasonably could have beliekd that the planting was 
an “inside job” and the urinalysis was “clearly motivated by a need to end the speculation and recrimination” caused by the evidence planting Id The AFCCA 
postulated that the commander wourd have been derelict in  his duties had not ordered the testing because unit cohesion is an important element of gofd order 
and discipline Thus, the AFCCA ruled that the drug test ordered by Gmmander in  this case was not a subterfuge to conduct a search for evidence of a crime 
without probable cause 

In a thoughtful dissent, Chief Judge Dixon states that the government “falls far short” of its clear and convincing burden Id at 758 (Dixon, J , 
dissenting) The primary purpose of the urinalysis was to obtain evidence to link individuals to the planted marijuana-that is, for prosecution Therefore, Chief 
Judge Dixon argues, the evidence should be suppressed and the charges dismissed 

Judge Dixon questions the military judge’s findings of fact regarding primary purpose. He implies that both the trial court and majority consider MRE 
3 13(b) “a license for a commander to use urinalysis testing whenever he may like in support of a criminal investigation.” Id. Chief Judge Dixon was troubled by 
certain salient facts. The people chosen for the drug test all worked in the same building as the captain; the stated purpose was “to clear the record’ regarding “the 
finger pointing,” and most significant to Judge Dixon, “no shows” were never tested. These facts, he argues, are only “consistent with a desire to obtain evidence 
on or clear a group of possible suspects.” Id. For these reasons he would reverse and dismiss. Judge Dixon comparesShowr with (InitedSrure.7 v. Parker, 27 M J. 
522 (A.F.C.M.R. 1988), and calls the parallels “startling.” Id 

In  Pmker,  members of a carpentry shop were tested following discovery of a marijuana butt in a parking lot used by the shop The commander was 
concerned about rumors and jokes of chronic drug use in the shop Only twelve of the twenty assigned members were present for testing “Althoug6Pader, who 
tested positive, was never a suspect, [the] court held there was no valid inspection because the commander excused some members of the selected unit from having 
to provide urine samples ” Shover, 42 M J at 758 Specifically, although Parker was never a suspect nor viewed by the command as a target, “a commander need 
not go so far as to single out specifically identified suspects for testing to raise an inference that an examination for evidence ratlkr th‘an an ihpect  
directed” Id at 759 

Presumably, Chief Judge Dixon’s argument is selection by omission, thereby triggenng the second prong of MRE 313(b) and the higher burden of 
proof Unfortunately, Chief Judge Dixon’s view of the Purkei holding is not shared by the other members of the AFCCA In Purker, the court found that the 
excusal of a single staff sergeant from testing (not multiple members) created a substantially different intrusion for the accused A substantially different intrusion 
under the third prong of MRE 117(b) is what triggered the higher standard of review Chief Judge Dixon’s statement that “our court held there was no valid 
inspection because the commander excused some members of the selected unit from having to provide urine samples” arguably oversimplifies the court’s holding 
Further, the Purker court went on to assess the primary purpose and found that the commander was focused primarily on disciplinary ramifications and for rhrr 
reason suppressed the evidence Thus, Chief Judge Dixon’s point may mislead practitioners that Purker involved the “selection trigger” and that this alone caused 
the reversal Both propositions are inaccurate 

~ 
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The CAAF found that the subterfuge rule of MRE 3 13(b) was 
triggered, based on the prior report of the planting of evidence in 
Major A’s briefcase. The court then found the military judge’s 
findings of fact, regarding the inspection’s primary legitimate 
purpose, were not clearly erroneous. The CAAF turned next to 
the question of law: whether the urinalysis was an inspection or 
a search. In this de novo review, the court found the military 
judge did not abuse his discretion. In an opinion remarkably 
thin on analysis, the CAAF first reminded practitioners that when 
deciding between a valid inspection or a subterfuge search, the 
focus is on the commander who ordered the urinalysis, citing 
United States v. Taylor.’* Referring to the acting commander’s 
unequivocal testimony that his purpose was to end the “finger point- 
ing, hard feelings,” and “tension” in the unit, and to “get people 
either cleared or not cleared,” the CAAF abruptly affmned.I9 

Perhaps most remarkable about the majority opinion is its 
failure to address the commander’s arguably euphemistic lan- 
guage. This failure looms over the entire opinion and becomes 
particularly disturbing in light of the dissenting opinions. Worse 
yet, the court does not acknowledge the dissents of Senior Judge 
Everett and Judge Sullivan who find, echoing the dissent of Chief 
Judge Dixon in the court below, that the facts shout “loud and 
clear” that this was a subterfuge search. As Everett notes, the 
urinalysis was “ordered to assist an investigation [by OSI], not 
out of some general concern for the well being of the unit. . . . A 
dragnet search, focused on finding criminal evidence andlor crimi- 
nals themselves, even without a particular suspect in  mind, none- 
theless remains a search.”20 Judge Sullivan, quoting extensively 
from the record, argues that “[alny other construction of [the 
commander’s] words ignores their plain meaning and renders 
Mil. R. Evid. 313(b) meaningless.”2i 

, 

The CAAF’s decision in Shover also serves to remind practi- 
tioners that a commander’s probable secondary purpose to seek 
evidence of a crime does not render the results of an otherwise 
valid inspection inadmissible. 

United States v. Moore 

A month before the events giving rise to his court-martial, 
Private Moore received nonjudicial punishment for use of meth- 
amphetamine and was declared nondeployable. After his unit 
deployed, Moore was transferred to a company-sized organiza- 
tion of mostly nondeployable Marines. This company was sub- 
divided into platoons according to status or needs, including a 
“medical platoon,” an “end-of-service platoon,” a “witness pla- 
toon,” and a “legal platoon.”22 Moore was assigned to the legal 
platoon awaiting administrative discharge. The legal platoon 
was composed of Marines with criminal and non-criminal re- 
lated problems. 

The regimental commander identified a high incidence of 
positive drug test results in Headquarters Company. He ordered 
more frequent testing for those platoons showing high drug us- 
age.?? As a result, the legal platoon, the communications pla- 
toon, and the motor transport platoon were inspected on a weekly 
basis. Moore tested positive for both marijuana and metham- 
phetamine on two such inspections. 

Moore was charged with wrongful use of marijuana and meth- 
amphetamine in violation of Article 112(a), UCMJ.24 At trial, 
Moore moved to suppress the two test results alleging that the 
commander’s primary purpose was to obtain evidence for use in 
a court-martial. He argued that specific individuals, himself in- 
cluded, were targeted for examination, which would trigger the 
subterfuge rule of MRE 313(b). After reviewing the facts, the 
military judge agreed with Moore and suppressed both test re- 
sults. The military judge found that the legal platoon was spe- 
cifically selected for testing due to its previous “high incidence” 
of drug use and that the primary purpose of the urinalysis tests 
was to obtain evidence for disciplinary action. The government 

I R  See supra note 5 for a discussion of Tuylor In all likelihood, the CAAF began its analysis with this proposition because of the conflicting testimony of the 
actual commander who was on temporary duty when the urinalysis was ordered by the acting commander Testifying that he was involved in discussions early on 
in the investigation, the commander testified that “the thing that we thought IS that there may be a high degree of probability that the person who planted the 
rnanjuana could have also been using it-r an illicit drug o f  some sort There were morale problems i n  the unit” but “[tlhe morale problems were not the 
reason for the urinalysis ” Shover v United States, No 95-0890/AF3 slip op at 6 (C A A F Sep 24 1996) The dissent also quotes the commander stating 
“[tlhere were morale problems in the un i t  That had nothing to do with the urinalysis ” And later, “[tlhe morale problems were not the reason for the urinalysis ” 
Id at 3 (separately paginated dissent) (Sullivan, J , dissenting) This testimony effectively eviscerated the acting commander’s stated primary purpose which 
stressed solving the morale problem in the unit with the inspection This background helps to explain the court’s focus on the acting commander and its harkening 

r to Taylor 

IP Id at 11 

Id at 1 (separately paginated dissent) (Everett, J , dissenting) 

2 1  Id at 2 (separately paginated dissent) (Sullivan, J , dissenting) 

Other platoons included the communications and motor platoons 

2T Significantly, what constituted “high” usage was never defined at tnal or elsewhere 

UCMJ art. 112a (1988) 
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failed to show by clear and convincing evidence that the more 
frequent urinalyses were inspections and not quests for evidence 
of a crime. 

The government appealed pursuant to Article 62, UCMJ.25 
The Navy-Marine Court of Criminal Appeals (NMCCA) reversed 
the military judge’s ruling and held that the subterfuge rule was 
not triggered because specific individuals were not targeted or 
selected. The standard of review, therefore, was a preponder- 
ance of evidence. The NMCCA found that the government had 
met its burden of showing by a preponderance of evidence that 
the drug testing was an inspection within the meaning of MRE 
313(b) and that the test results were admissible. Further, the 
NMCCA found that even if the standard were clear and convinc- 
ing evidence, the government had satisfied this burden because 
the military judge’s findings of fact were clearly erroneous. 

Writing for a unanimous court, Judge McLaughlin reminded 
practitioners that under MRE 31 3(b) the government need only 
prove that an inspection is valid by a preponderance of evidence. 
Only when one or more of the three triggering events of MRE 
313(b) occurs must the government prove the validity of the in- 
spection by clear and convincing evidence. The court specifi- 
cally found that none of the three subterfuge triggers was present. 
Having rejected the findings of the military judge as clearly er- 
roneous, the NMCCA held that, under either a preponderance or 
a clear and convincing standard, the legal platoon was not singled 
out because of its perceived lack of discipline. In a supporting 
footnote, the court cited the drafter’s analysis that “‘specific in- 
dividuals’ means persons named or identified on the basis of 
individual characteristics, rather than by duty assignment or 
membership in a subdivision of the unit. . . such as a platoon or 
squad, or on a random basis.”26 

The NMCCA noted that during oral argument Moore claimed 
he was specifically targeted to get evidence to court-martial him. 
The court found this to be unsupported by the record and refuted 
by the commander’s actions which increased urinalysis testing 
of three platoons and “initiat[ed] the increased testing, not with 
the [accused’s] legal platoon, but with the communication pla- 
toon.”27 Furthermore, no contrary evidence was introduced nor 
other evidence offered that Moore was specifically targeted. 

? s  Id. art. 62.  

2 h  Moore v. United States, 41 M.J. 812, 816 n.2 (N.M.Ct.Criin.App. 1995). 

2 7  Id. at 816 

Without evidence to support Moore’s contention that he and oth- 
ers were selected for examination following the report of a crime, 
the court declined to impose on the government the burden of 
establishing the validity of the inspection by clear and convinc- 
ing evidence. /F 

The NMCCA next examined whether the government showed 
a proper primary purpose for the urinalysis. Again, the court 
rejected the trial judge’s findings of fact on primary purpose as 
clearly erroneous. The regimental commander’s stated purpose 
was to strictly adhere to Marine Corps policy. At trial, when 
pressed to choose one purpose, he said, “I’d reiterate it was the 
Marine Corps’ [sic] policy that we would not have people using 
drugs.”?* Without further explanation, the NMCCA found this a 
“a legitimate purpose, as is deterrence.”2y 

Finally, the NMCCA found the rationale for more frequent 
testing, “the special interest of the military in ferreting out illegal 
drugs and protecting the health and fitness of its mernber~,”~” to 
be facially neutral. The NMCCA held that the governmenfdem- 
onstrated a legitimate primary purpose for the drug testing under 
either a preponderance of the evidence or clear and convincing 
evidence standard. 

Impact 

Both Shover and Moore demonstrate a striking reluctance to 
suppress urinalysis evidence based on the subterfuge rule of MRE 
313(b). These two cases provide valuable lessons to practitio- 
ners at both the trial and the appellate levels. On the tactical 
level, these cases provide valuable clues to success both at trial 
and on appeal. Considering the facts inShover, where a urinaly- 
sis was conducted in the midst of an investigation for drugs, trial 
counsel should aggressively defend the validity of inspections 
even under the most questionable circumstances. Arguably, the 
purpose in Shover to “end recrimination and finger pointing” 
was simply a euphemism for “identify the perpetrator.” Given 
the court’s acceptance of this “thin” distinction, trial counsel 
should fight even the toughest cases with optimism. 

c.“ 

The cases also serve to remind trial counsel of the importance 
of the two step methodology under MRE 313(b). First, trial coun- 
sel must argue vigorously, as in Moore, that MRE 3 13(b) has not 

?‘) Id. Other witnesses testified that the primary purpose was to maintain good order and discipline. fitness and deterrence. 

?” Id. at 817, citing United States v Johnston, 24 M.J. 271, 274 (C.M.A. 1987). Murray v. Haldeman, 16 M.J. 74 (C.M.A. 1983). 

” 

through the subterfuge of testing a unit, see llniredStore.7 v. Ctrmpbell, 41 M J. 177 (C.M.A. 1994). 
For example, understanding the background relating to the “specifically selected” trigger will aid counsel. For an example of individuals “hand-picked’’ 
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been triggered. To argue effectively, trial counsel should maxi- 
mize their familiarity with the drafters’ analysis and the back- 
ground to MRE 313(b).?l Trial counsel must then argue that if 
the rule was triggered the commander possessed a legitimate 
purpose for ordering the inspection. Shover and Moore suggest 
that the courts are willing to show great deference to the com- 
mander, that is, anything short of expressed disciplinary intent, 
in determining when an inspection is necessary.7’ 

-. 

Shover also points out the danger of conducting a sweep dur- 
ing an ongoing investigation. Conventional wisdom suggests 
that one wait until probable cause develops. More aggressive 
counsel who advise commanders to conduct a sweep in such a 
case risk, as in Shover, a view of the sweep as an investigative 
tool, thereby compromising the results. Threading the subter- 
fuge needle can be difficult for trial counsel. 

Shover and Moore represent unwelcome news for defense 
counsel who typically use such questionable inspections to ei- 
ther “kill” a case or as leverage for more favorable pretrial agree- 
ments. These cases may lessen such leverage in the future. 
Undaunted, defense counsel should detect a silver lining in  these 
cases. Both Shover and Moore reemphasize the importance of 
aggressive trial practice. The commander’s articulation of a le- 
gitimate primary purpose is critical to the government’s success 
in upholding the validity of an inspection. Trial counsel are of- 
ten unable to prepare a commander for the suppression hearing 
until shortly before the hearing itself. This represents a golden 
opportunity for aggressive defense counsel to interview com- 
manders first and “lock-in’’ statements favorable to the defense. ‘ 

Once defense counsel learn of a sweep, they should immedi- 
ately interview the commander to divine his primary purpose in 
conducting the drug testing. At this early stage, the commander 
is less likely to choose his words carefully. His description of 
his primary purpose, therefore, may be favorable to the defense. 
Defense counsel should attempt to commit the commander to 
use language favorable to the defense. A subtle turn of a phrase 
may win the day. Defense counsel should consider asking the 

commander for a sworn statement or, at least, having a witness 
present during the interview of the commander. Although com- 
manders are unlikely to grant requests for written statements, 
any statement, verbal or written before full preparation by trial 
counsel, often will yield favorable results.33 Conversely, trial 
counsel must thoroughly advise commanders before or soon af- 
ter the inspection is conducted to avoid providing the defense 
with a tactical advantage. 

If the commander’s primary purpose is couched euphemisti- 
cally, defense counsel should vigorously attempt to strip away 
this veneer. If defense counsel can suggest the commander had 
“mixed” purposes, this also may impede the government’s abil- 
ity to show a legitimate primary purpose. Indeed, the courts 
have long recognized the multiple purposes of urinalysis inspec- 
t i o n ~ . ~ ~  In some cases, the inability of the government to focus 
on a single legitimate primary purpose resulted in the overturn- 
ing of the conviction.7s 

As the dissent in Shover points out, defense counsel should 
develop the facts surrounding administration of the urinalysis. 
Defense counsel should also determine who was included and 
who failed to provide a sample and why. Arguing selection or 
targeting by omission of other personnel may activate the MRE 
3 13(b) trigger and impose the higher burden on the government. 

Conclusion 

Shover andMoore demonstrate clear reluctance by the CAAF 
and the service courts to suppress evidence using the subterfuge 
rule of MRE 313(b). Both cases teach a number of valuable 
lessons. Early involvement by both trial and defense counsel 
often will determine success or failure. Trial counsel should be 
cautious of drug sweeps amidst ongoing investigations but, when 
faced with one, should litigate even highly questionable inspec- 
tions. Defense counsel should get to the commander as soon as 
possible upon learning of the sweep and aggressively attack the 
primary purpose formulation by cutting away the euphemistic 
veneer. Defense counsel may also attempt to show mixed “pri- 
mary” purposes. Major Pede. 

This may be a product of the court’s frustration with the anomaly built into MRE 313(b). As Chief Judge Dixon said dissenting in Shover. “We interpret Mil. 
R .  Evid. 3 13(b) as we find it, not as we might like it to be. There is, admittedly, a built in anomaly in the rule. Roughly stated, urinalysis evidence derived from 
a unit  inspection becomes admissible in courts-martial only when the inspection was not directed for the primary purpose o f  obtaining such evidence.” Shover v. 
United States, 42 M.J. 753, 758 (A.F. Ct. Crim. App. 1995). citing Parker v. United States, 27 M.J. 522 (A.F.C M.R. 1988). 

3 3  This is not meant to suggest that witness preparation i s  a matter o f  gamesmanship or institutionally sanctioned deceit. Actual trial practice, however, does 
involve assisting the witness in how best to present testimony. So long as the ethical rules animate counsel, effective witness preparation is vital to success on both 
sides o f  the bar. 

34 Parker v. United States, 27 M J. 522, 525 (A.F.C.M.R. 1988). 

Ts  Id. at 527 
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Litigation Division Notes 

Homosexual Litigation Update 

In January 1993, President Clinton directed the Secretary of 
Defense to review the Department of Defense’s (DOD) policy 
concerning the service of homosexuals in the military. After 
extensive hearings in both houses, Congress enacted, as part of 
the 1994 National Defense Authorization Act, the so-called 
“Don’t Ask, Don’t Tell” policy.’ 

As expected, numerous legal challenges to the policy have 
been making their way through the judicial system and appeals 
have reached four different federal appellate courts. Two fed- 
eral circuit courts have upheld the policy, one has upheld the 
policy but remanded the case to the district court for further find- 
ings, and a fourth circuit has yet to render a decision in three 
pending cases. These appellate cases are discussed below. 

In Thomasson v. Perry,2 a Naval officer brought equal pro- 
tection and First Amendment challenges to the statements provi- 
sion’ of the new policy. The United States Court of Appeals for 
the Fourth Circuit, sitting en banc, upheld the policy. The Fourth 
Circuit’s ruling relied heavily on the fact that the policy was a 
“carefully crafted national political compromise” and “[tlhe courts 
were not created to award by judicial decree what was not achiev- 
able by [the] political” p r o ~ e s s . ~  Thomasson petitioned the 
United States Supreme Court for review, which was recently 
denied. 

The Eighth Circuit recently joined the Fourth Circuit in up- 
holding the policy. In Richenberg v. DOD,’ an Air Force officer 
sought to enjoin his discharge under the statements provision of 

the new policy. The district court granted summary judgment 
for the Government. On appeal, the Eighth Circuit held that the 
policy was consistent with equal protection under rationality re- 
view because “Congress and the President may rationally ex- 
clude those with a propensity or intent to engage in homosexual 
acts.”h The court also held that the policy did not violate free 
speech, accepting our argument that statements are evidence of 
propensity to engage in prohibited conduct. 

The Second Circuit upheld the policy against a facial chal- 
lenge to the statements provision when it reversed and vacated 
the district court’s judgment that the new policy violated the First 
Amendment.7 The court of appeals held that, assuming the va- 
lidity of the prohibition against military personnel engaging in 
acts,* the statements provision of the new policy did not violate 
the First Amendment but rather struck a reasonable balance be- 
tween competing interests, was important to the military’s ac- 
complishment of its objectives and restrained speech no more 
than reasonably necessary. The court, however, also held that 
the district court erred in ruling that plaintiffs did not have stand- 
ing to challenge the acts prohibition and thus remanded the case 
to the district court for it to consider the constitutionality of the 
acts prohibition. The case has been briefed at the district court 
on remand, and was argued on 18 November 1996. A decision 
is pending. fib 

Finally, the Ninth Circuit has heard argument on three differ- 
ent district court cases that challenge the policy. The primary 
case, Philips v. Perty,y involves a Navy enlisted member who 
was recommended for discharge because (1) he committed ho- 
mosexual acts, and (2) he stated that he was a homosexual and 
did not rebut the presumption of homosexual acts. The district 
court upheld the military’s policy in a limited ruling by holding 

’ 10 U.S.C. 0 654(b)(2) (1995) 

80 E3d 915 (4th Cir. 1996), cert. denied, 1996 WL 3961 12 ( U S  Oct. 21, 1996) (No. 96-1) 

’ The “statements provision” of the statute provides that a servicemember “shall be separated from the armed forces” if there is a finding “[tlhat the member 
stated that he or she is a homosexual or bisexual, or words to that effect, unless there is a further finding . . . that the member has demonstrated that he or she is not 
a person who engages in,  attempts to engage in, has a propensity to engage in, or intends to engage in homosexual acts.” 10 U.S.C. 9: 654(b)(2) (1995). 

Thumusson, 80 F3d at 921, 923 

‘ 97 F3d 2.56 (8th Cir 1996), uff’g 909 F Supp. 1303 (D Neb 1995) 

Id at 262 

’ Able v. United States, 88 F,3d 1280 (2d Cir. 1996), redd  cind vacnred 880 E Supp. 968 (E.D.N.Y. 199.5). 

” The “acts provision” of the statute provides that, unless certain findings are made, a member of the armed forces “shall be separated from the armed forces” if 
that member “has engaged in, attempted to engage in,  or solicited another to engage in  a homosexual act or acts . . . .” 10 U.S.C. $ 654(b)(1) (1995). 

883 E Supp. 539 (W.D. Wash. 1995), upped  docketed, No. 95-35293 (9th Cir.) 
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that the military could permissibly discharge Philips for com- 
mitting homosexual acts. The court refused to consider his chal- 
lenge against the statements provision in order to avoid ruling on 
an unnecessary constitutional issue. The case was argued on 
appeal on 4 March 1996. and a decision is pending. ‘ 

Two cther cases that were consolidated on appeal, Holmes v. 
California Nat’l Guard,lo and Watson v. Perry,“ are also at the 
Ninth Circuit. In Holmes, a former lieutenant in the California 
National Guard filed suit challenging his discharge based on a 
statement to his commander that he was gay. On 29 March 1996, 
the federal district court for the Northern Distl;ict of California 
found the DoD’s homosexual conduct policy unconstitutional on 
both equal protection and Fir 

In Watson, a Navy Lieutenant assigned to the Naval Reserve 
Officers Training Corps at Oregon State University filed suit 
challenging his discharge based on a one-page docu 
“Submission of Sexual Orientation Statement” that included the 
statement, “I have a homosexual orientation. I do not intend to 
rebut the presumption.”” He had given this statement to his 
commanding officer. The district court found the policy consti- 
tutional as applied to Lieutenant Watson. The court determined 
that statements Watson made could be rationally interpreted to 
presume that he committed homosexual acts. 

These consolidated cases were argued in the Ninth Circuit on 
8 July 1996, and Court TV filmed the argument for later broad- 
cast. However, on 16 August 1996, the court issued an order 
vacating submission of these cases. ,The Court gave no reasons 
for its decision. Therefore, it appears that the Philips case will 
be the first pronouncement on the constitutionality of the new 
policy in the Ninth Circuit. 

\ 

Conclusion 

The appellate courts have consistently upheld the policy 
against various constitutional challenges. If this trend contin- 
ues, review by the United States Supreme Court might be more 
remote than current commentators suggest. Major Mickle. 

Environmental Law Division Notes 

Recent Environmental Law Developments 

The Environmental Law Division (ELD), United States Army 
Legal Services Agency, produces The Environmental Law Divi- 
sion Bulletin (Bulletin) which i s  designed to inform Army envi- 
ronmental law practitioners about current developments in the 
environmental law arena. The ELD distributes the Bulletin elec- 
tronically which appears in the Announcements Conference of 
the Legal Automated Army-Wide Systems (LAAWS) Bulletin 
Board Service (BBS). The ELD may distribute hard copies on a 
limited basis. The latest issue, volume 4, number 3, dated De- 
cember 1996, i s  reproduced below. 

Editor’s Note 

The United States Army Engineer Division, Huntsville, Ala- 
bama, will be sponsoring an Ordnance and Explosives work- 
shop in Las Vegas, Nevada, from 27 to 30 January 1997. The 
workshop discusses removal response actions for conventional 
unexploded ordnance (UXO). Although the course addresses 
UXO response actions at Formerly Used Defense Sites (FUDS), 
the removal response action process used at FUDS is very simi- 
lar to that currently being used by the Army at other locations. 
For those of you at installations that are conducting or planning 
to conduct UXO removals, the course is an opportunity to be- 
come familiar with basic procedures and requirements of UXO 
response actions. 

The point of contact for information about the course and 
registration is Mr. Doug Wilson, Huntsville Division, commer- 
cial telephone (205) 895-1533, or facsimile (205) 895-1513. 
There is no tuition charge for the course however, participants 
are responsible for their travel and per diem expenses. 

NEPA and Hunting Revisited 

Early this year, a federal district court judge in New Mexico 
barred a state-sponsored hunt of state-owned buffalo on Fort 

r 

& , l  

’“ 920 F Supp. 1510 (N D Cal 1996). appeal docketed. Nos.  96-15762, 96-15855 (9th Cir.) (consohdated for oral argument) 

918 F Supp. 1403 ( W D  Wash. 1996), appeal docketed, No. 96-35314 (9th Cir)  

Id at 1408 
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Wingate because the Army had not performed any National En- 
vironmental Policy Act (NEPA) analysis. The judge ruled that 
the Army’s ability to place safety and security-related conditions 
on the hunt was sufficient control to make the hunt a “Federal 
action” pursuant to NEPA. l3  

The Engle Act requires the Army to comply with state hunt- 
ing, fishing, and trapping regulations. The statute also requires 
the Army to provide state officials with full access to its installa- 
tion to carry out these regulations, conditioned only by safety 
and military security  measure^.'^ 

New Mexico had notified the Army commander at Fort 
Wingate of the hunt and had requested access. The commander 
granted access subject to four conditions: 

(1) The hunters were to be accompanied by a New Mexico 
Game and Fish employee. 

(2) The United States would be held harmless for any harm 
suffered by hunters on the hunt. 

(3) Army-specified off-limit areas designated to protect 
federal interests would be observed (open burn pits containing 
unexploded ordnance, historical ruins, etc.). 

appeal is being sought because hunting and fishing occurs at many 
Army installations under the auspices and management of state 
fish and game officials. The Army contends that Fundfor Ani- 
mals should be overturned because no NEPA analysis i s  neces- 
sary where the Army lacks discretion to act. This i s  true 
particularly where the state promulgates a hunting or fishing regu- 
lation that we are required by law to follow. As a practical mea- 
sure, however, Army installations should include the guidelines 
for hunting and fishing programs in their installation’s Integrated 
Natural Resources Management Plaa (INRMP).15 

fl  

The deadline for filing a notice of appeal is 19 December 
1996. Once filed, the court will establish a briefing schedule 
and determine the need for oral argument. No decision on this 
appeal is expected for many months. In the interim, installations 
should continue to assess the impact of state hunting and fishing 
regulations as part of the installation’s implementation o f  the 
INRMP. Mr. Kohns. 

In 1273, King Edward I 
banned the burning of coal in London 
in an attempt to reduce air pollution. 

Environmental Compliance Assessment Sys tern 

Army Regulation 200-1 requires each installation to establish 

(EQCC).16 The EQCC acts on a broad range of installation en- 
vironmental issues, priorities, policies, and strategies. The EQCC 
also plays a key role in conducting internal Environmental Com- 
pliance Assessment System (ECAS) assessments and preparing 
for external ECASs. The installation Environmental Law Sue- 

(4) Flame producing devices or hol would not be and maintain an Environmental Quality Control Committee 
brought onto Fort Wingate. 

~ 

Federal funds were to be used for the sole purpose of provid- 
ing access to Fort Wingate, not to perform the hunt itself. 

cialist (ELS) is an integral member of the EQCC, which i s  also 
comprised of members representing the command, operations, 
engineering, resource management, safety, medical, and tenant 
activities. Overseas, the EQCC is often referred to as the Envi- 
ronmental Protection Committee (EPC) because this is the term 
used in the Overseas Environmental Baseline Guidance Docu- 
ment (OEBGD). 

Shortly after the federal judge’s ruling, the Army asked the 
judge to reconsider her opinion because the 1966 plan establish- 
ing the herd pre-dated the NEPA. In October, 1996, the court 
rejected this argument, holding that the plan’s failure to specify 
all of the hunt’s “parameters” and the Army’s ability to control 
the hunt in accordance with extant law made the current hunt an 
“ongoing project” subject to the NEPA. 

One of the responsibilities of the EQCC i s  to establish an 
internal ECAS that, at a minimum, conducts an internal ECAS 
assessment each year that an external one is not completed. Ex- 
ternal assessments are conducted every three years. 

The denial of the motion for reconsideration enables the Army 
to appeal to the Tenth Circuit Court of Appeals. The Environ- 
mental Law Division (ELD) is currently coordinating with the 
United States Department of Justice to appeal the rulings. An 

l 3  1 ENVTL LAW DIV BULLETIN 6, at 1-2 (Mar 1996). crrrng The Fund for Animals, et a1 , v United States, No 6 96-CV-40 MV/DJS (D N M 1996) 

l 4  Engle Act, 10 U S  C S: 2671 (1958) 

I C  All INRMPs must undergo the NEPA analysis in accordance with DEP’T OF ARMY, REG 200-2, ENVIRONMEUTAL EFFECTS OF ARMY ACTIONS (21 Dec 1989) 

P 

h P ’ T  OF ARMY, REG 200-1, ENVIRONMENTAL PROTECTION ANDENHANCEMENT, para 12-13 (23 Apr 1990) [hereinafter AR 200-11 
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External ECASs are coordinated and planned by the Army 
Environmental Center (USAEC). The external ECAS is nor- 
mally conducted by a team of 12 to 20 technical experts and 
typically lasts at least one week. The team conducts an in-brief 
and out-brief for the installation command and staff. The team 
leader also conducts a daily brief with the installation Environ- 
mental Management Officer (EMO) to discuss the ECAS Team’s 
daily findings and recommendations. We recommend that the 
installation ELS attend as many of these briefings as possible. 
The schedule of upcoming external ECASs for this fiscal year i s  
as follows: 

‘ 

FORSCOM 

Ft. Campbell, KY 
Fort Buchanan, PR 
Ft. Indiantown Gap, PA 
Ft. Bragg, NC 

24 February to 14 March 1997 
28 April to 16 May I997 
2 to 20 June 1997 
11 to 29 August 1997. 

TRADOC 

Ft. Gordon, GA 
Ft. Knox, KY 
Ft. Lee, VA 
Ft. Leavenworth, KS 

6 to 24 January 1997 
10 to 28 March 1997 
12 to 30 May 1997 
2 1 July to 8 August 1997 

USARPAC 

17th ASG, Japan to be determined 

US. Environmental Protection Agency Focuses upon 
Endangered Species 

Installation leaders should be aware of the interface between 
the United States Environmental Protection Agency’s (USEPA) 
traditional regulatory role and a new focus upon endangered spe- 
cies and other ecological resources. On 9 September 1996, the 
USEPA proposed guidelines for Ecological Risk Assessments.” 
Concurrent with this measure, it appears that the USEPA increas- 
ingly desires a more detailed ecological risk assessment (ERA) 
for projects that require health risk assessments as part of a regu- 
latory permitting process. If an installation prepares an ERA, 
and if federally listed, threatened, and endangered, species are 
present in the area of potential effects, installations should supple- 
ment their Endangered Species Act (ESA), Section 7 consulta- 
tion, with results of the ERA.IR 

Additionally, according to one publication, the USEPA is plan- 
ning to elevate its concern and actions in furtherance of the pro- 
tection of endangered species.lY The publication notes that the 
USEPA is already consulting with the Department of Interior to 
determine if USEPA’s water quality standards need to be revised 
to be more protective of endangered species.’O The article also 
notes that USEPA’s “pesticide office is debating how to resurrect 
its endangered species program.”2L The article quotes a USEPA 
source as stating that “EPA knows i t  has to strengthen its [ESA] 
programs . . . We’ve waited for political endorsement which we 
recently got.”?’ Major Ayres. 

‘i, MEDCOM 

Ft. Sam Houston, TX 2 to 20 December 1996 

MTMC 

Bayonne MOT, NJ 
Oakland Army Base, CA 

Mr. Nixon and MAJ Ayres. 

7 to 18 April 1997 
8 to 19 September 1997. 

- 1  

Did you know? . . . Evergreens, because of their long life 
span and their needles’ year round exposure to the elements, I are the trees that are most vulnerable to air pollution. 

Settlement Reached on Phase IV Land 
Disposal Restriction Rule 

On 31 October 1996, the U.S. Environmental Protection 
Agency (USEPA) and the Environmental Defense Fund (EDF) 

The USEPA’s Proposed Guidelines for Ecological Risk Assessments, 61 Fed Reg 47.552 (1996) 

ILI Endangered Species Act, 16 U S C 9: 1536 (1988) 

l9 INSDEEPAS ENVTL POLICY ALERT, Vol XIII. No 23, at 40 (Nov 6, 1996) 

?” Id 

I’ Id 

1 2  Id 
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reached an agreement concerning promulgation of the Land Dis- 
posal Restrictions Phase IV rulemaking. The LDR IV rule was 
proposed in August I995 and was scheduled to be finalized in 
the summer of 1996 pursuant to a consent decree with the EDF. 
Widespread opposition to the rule caused USEPA to negotiate 
an extension on the finalization of the rule. 

The agreement, filed in United States District Court for the 
District of Columbia, set 15 April 1997 as the deadline for the 
final rule establishing treatment standards for wood preserving 
wastes. The other portions of the Phase IV rule dealing with 
mineral processing waste recycling and land disposal restric- 
tions for metal wastes will be re-proposed in April 1997 with 
finalization set for April 1998. 

The “mini” Phase IV rule to be finalized April I997 will be 
a pared down version of the original rule. Congress’ RCRA 
ritle shot bill, signed by the President in March 1996, allowed 
the agency to remove many of the proposed treatment standards 
from both the Phase I11 and Phase IV rules. The USEPA had 
been under a court order?’ to promulgate RCRA treatment stan- 
dards for decharacterized wastes even if they were regulated by 
other statutes, such as the Clean Water Act and the Safe Drink- 
ing Water Act. 

The USEPAs reproposed rule shifts from allowing recycling 
in land units to requiring the use of storage tanks and contain- 
ers. The USEPA cites “new information” as its reason for the 
change in the reproposal’s basic premise. Although environ- 
mentalists will undoubtedly support the reproposal as an im- 
provement, there will be close scrutiny of USEPA’s justification 
for the change. MAJ Anderson-Lloyd. 

~ ~~ 

Did you know?. . . 85 species of birds nest in tree 
cavities in the forests of North America. 

U.S. Environmental Protection Agency Considers 
Options on Recycling Rulemaking 

On 19 November 1996, the United States Environmental Pro- 
tection Agency (USEPA) convened a public meeting in Wash- 
ington D.C. to discuss its upcoming proposal to amend the 
definitions of solid waste at 42 U.S.C. 8 6903 (27) and 40 C.F.R. 
5 26 1.2. These provisions govern the Resource Conservation 
and Recovery Act (RCRA) subtitle C jurisdiction over hazard- 

ous secondary materials that are under a legitimate recycling pro- 
cess. 

Legitimate recycling are those processes where the secondary 
material (1) significantly contributes to the product or the pro- 
cess; (2) can be sold in commerce as a result-of the recycling 
process; (3) is managed to minimize losses; and, (4) does not 
significantly increase the levels of toxic constituents. Although 
the USEPA’s proposed amendments are in the drafting stage, the 
purpose of the public meeting was to place the regulated commu- 
nity on notice of the Agency’s prob“ab1e approach-to revamp the 
RCRAs recycling regulations that have been in effect since 1985. 
The proposed amendments will advance two options for com- 
ment. 

The first is the “Transfer-Based” option, which would allow a 
RCRA exemption for secondary ‘materials that are-iecycled on 
site of generation or within the same company. Materials shipped 
off-site or outside of the company, even for legitimate recycling 
processes, would be considered a waste subject to full subtitle C 
regulation. The current scheme for granting case-specific vari- 
ances for certain materials at 40 C.F.R. 5 260.31 would be re- 
tained in principle. There would be several conditions in order to 
qualify for the exemption (i.e., no land disposal, inventory 
recordkeeping requirements, no speculative accumulation) and 
certain types of recycling would be regulated even if performed 
on-site (i.e., burned for energy recovery, use constituting disposal, 
or designated inherently waste-like). The option would also ex- 
clude waste fuels comparable to petroleum fuels. 

The second option is the “In-Commerce” option, which treats 
recycling as an on-going production. Under the In-Commerce 
option, the majorjurisdictional determinant is how the secondary 
material is being recycled, excluding from subtitle C regulation 
the recycling of any secondary material that IS handled like a com- 
modity and is used to produce a marketable product. This option 
focuses on the commercial value of the secondary material rather 
than on where the recycling process takes place. As with the first 
option, the material would be regulated if burned for energy re- 
covery, disposed of, speculatively accumulated, stored on land, 
or designated inherently waste-like. 

Once the USEPA formally proposes its amended definitions, 
the Department of the Army will solicit comments from installa- 
tion and MACOM legal and environmental offices on which op- 
tion, or combination of options, would be of greatest utility. CPT 
Anders. 

i 

?’ Chemical Waste Management v EPA, 976 F2d 2 (D C Cir 1992), cert  denied, 113 S Ct. 1961 (1993) 
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Claims Report 
United States Army Claims Service 

-. 
obligation to prepare the inventory, citing paragraph 54 of the 
Carrier’s Tender of Service which describes the carrier’s obli- 
gations when preparing the inventory.3 The Army noted that 
nowhere in this paragraph which extends from items “a” through 
“s” did the Tender of Service require the claimant to inform the 

Personnel Claims Note 
i 

Missing High Value Items 

In OK Transfer and Storage Inc.,’ the Army lost an appeal 
involving a missing fur coat. The first lesson to be learned from 
this loss is that servicemembers must be more i 

inventory preparation. The second lesson requires claims office 
personnel to demand more evidence for expensive items, espe- 
cially when there is questionable proof of tender and value. 

This claim involved a three quarter length mink coat which 
was noted as missing at delivery. The coat was purchased two 
years earlier for $1050. The replacement cost was $1500 and the 
claims office took depreciation and awarded the member $1350. 
The only proof of tender for the mink coat was the standard miss- 
ing item statement and a picture of the claimant’s wife in a fur 
coat. Though the fur coat was only two years old, the claim file 
lacked purchase receipts, checks, credit card statements, or even 
a statement from the store that sold the coat. 

The carrier contended that the picture established that the 
claimant’s wife wore a fur coat at some time but there was noth- 

-, ing to establish that it was tendered as it was n9t listed on the 
inventory. 

At the General Accounting Office (GAO) Claims Group level, 
the Army lost the appeal.’ In essence, the Army lost for lack of 
proof of tender even though the claims examiner reduced the 
carrier’s liability to $675 due to lack of a receipt. The GAO 
Claims Group noted that it was the shipper’s obligation to inform 
the carrier that the fur coat was to be shipped, and that the shipper 
was also required to inquire whether the coat was listed on the 
inventory. The GAO Settlement Certificate concluded that a mink 
coat was an item of such intrinsic value that it should have been 
listed on the inventory. 

The Army appealed the GAO Settlement Certificate to the 
Comptroller General. The Army argued that it was the carrier’s 

carrier that he intended to ship a high value item. The Army 
cited two Comptroller General decisions that dealt with issues 
of high value.4 In these cases, the member failed to notify the 
carrier that high value items were included and the Comptroller 
General upheld the government in both cases. The Army also 
noted that some carriers utilize special high value inventories to 
protect themselves in such situations. Ordinarily, a carrier in- 
quires if the shipper intends to ship a high value item and then 
prepares a special high value inventory for the expensive items, 
e.g., electronic items, jewelry, and furs. At destination, the ship- 
per, even if he or she waives unpacking, opens these cartons to 
establish delivery. In the present case, OK Transfer failed to 
avail itself of such an opportunity to protect its interest and pre- 
pare a high value inventory. 

The Army noted that the carrier, in its correspondence, indi- 
cated that any packer would have labeled the item as a mink 
coat, or fur coat, and that he or she would definitely have packed 
it in  a wardrobe carton, not a 3.1 cubic foot cat-ton. The Army 
pointed out that the inventory reflected there were thirteen car- 
tons which were all 3.1 cubic foot cartons and all were labeled 
with the generic term “clothes.” There were no other cartons 
used for any sort of clothing. The Army protested that at a mini- 
mum, wardrobe cartons should have been used for closet items 
and that there should have been a more specific description on 
the other cartons other than merely “clothes.” 

The Army also argued that the Comptroller General has con- 
sistently upheld offset action on missing items when there is a 
reasonable relationship between the item claimed and the in- 
ventory description. The Comptroller General has long recog- 
nized that not every item tendered is listed on the inventory.5 
The Army argued that there is a very reasonable relationship 
between a carton marked “clothes” and a fur coat. The Army 
even found the claimant and received a statement indicating that 
his wife had seen the packers pack the fur coat. 

’ Comp. Gen. B-261577 (Mar. 20, 1996) 

GAO Settlement Certificate, 2-2869191(0) (Mar. 22, 1995) 

DEP’T OF DEFENSE, REG 4500.34-R, PERSONAL PROPERTY TRAFFIC MANAGEMENT, app A, para. 54 ( 1  Oct 1991) 

All Ways H&S Forwarders, Inc., Comp Gen. B-252197 (June 11, 1993); Allied Van Lines, Inc , 5 3  Comp Gen 61 (1973) 

Allied Van Lines. Inc , Comp. Gen. B-270007 (June 20, 1996); American Van Services, Inc , Comp. Gen B-270379 (May 22, 1996). American Van Services. 
Inc , Comp. Gen. B-260840 (May 13, 1996); American Vanpac Van Lines, Comp Gen B-239199 4 (Sept 29, 1992); Carlyle Brothers Forwarding Co., Cornp. 
Gen. B-247442 (Mar 16, 1992), Cartwright Van Lines, Cornp Gen B-241850.2 (Oct 21, 1991); Valdez Transfer, Inc , Comp Gen B-197911 8 (Nov. 16, 1989) 
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The Army concluded by noting that it was the carrier’s obli- 
gation to prepare the inventory and that there was no obligation 
on the shipper’s part to inform the carrier of high value items. 
On the contrary, it was the carrier’s obligation to make such an 
inquiry. The Army contended that OK Transfer’s very lax in- 
ventory preparation should not enable it to profit from its own 
negligence. 

Comptroller General believed that the member had responsibil- 
ity for the inventory and further noted that the member was re- 
quired to verify the accuracy of the inventory. In other words, 
the Comptroller General found that it was the member’s respon- 
sibility to see that the fur coat was included on the inventory. 
The Comptroller General concluded that there was insufficient 
evidence to substantiate tender of a mink coat. 

r, 

Despite these arguments, the Comptroller General ruled 
against the Army. The Comptroller General agreed that it is gen- 
erally sufficient that a lost item bears a reasonable relationship 
to an inventory description; however, it was noted that tender of 
an item is the first element of aprima facie case and “where the 
value of a lost item is in question, the member must furnish some 
substantive evidence on the issue like a detailed statement by the 
shipper or others.”6 Further, “the issue in dispute is whether 
there is sufficient evidence on the record to demonstrate that the 
member tendered the claimed mink coat to OK Transfer. The 
more valuable the lost object is, the higher the evidentiary stan- 
dard.”’ 

The Comptroller General noted that the photograph of the 
servicemember’s wife in a fur coat is some evidence that she 
owned a fur-type coat. He agreed that the servicemember did 
note a fur coat missing at delivery. However, he found this evi- 
dence still insufficient to establish tender. He noted the coat was 
only two years old and there should have been a receipt because 
the mink coat was a major purchase. In the absence of such a 
receipt, there should have been some substantive documentation 
such as an appraisal, charge receipt, canceled check, or at a mini- 
mum, a statement by the seller of the cost of the coat to establish 
value. The Comptroller General did not, in this case, lend much 
credence to the wife’s statement because it came at such a late 
date. Finally, he disagreed with the Army’s contention that the 
member bore no responsibility for inventory preparation. The 

Field claims offices should prepare short articles for the post 
newspaper reminding soldiers of the importance of maintaining 
purchase receipts and other evidence of ownership to substanti- 
ate ownership and value. Field Claims offices should also en- 
sure that soldiers are properly briefed on the importance of the 
inventory. The soldier has the responsibility to insist that a fur 
coat or other expensive items be listed on the inventory when 
tendered to the carrier. Field claims offices should continue to 
encourage soldiers to handcarry expensive jewelry and other small 
valuable items when they move. In nearly every case, missing 
jewelry is not payable even if the soldier has his or her purchase 
receipts. If for some reason circumstances prevent handcarrying 
of expensive items, then the soldier must ensure that each high 
value item is individually listed on the inventory. 

This guidance also applies to other expensive items such as 
Lladro and Hummel figurines. Some carriers merely list these 
as figurines which may not be sufficient. The inventory descrip- 
tion should adequately describe them as Lladros or Hummels, 
and also indicate the number of expensive figurines tendered. 

It is imperative that servicemembers carefully peruse the in- / 
ventory prior to signing it. The more careful a servicemember i s  
with the inventory description, the better his or her opportunity 
to be paid if expensive items are lost, and the greater likelihood 
that the Army can successfully recoup payment from the carrier. 
Ms. Schultz. 

OK Transfer and Storage Inc , Cornp Gen B-261577 at 3 (Mar. 20, 1996) 

7 Id. 

Guard and Reserve Affairs Items 

Guard and Reserve Afs irs  Division, OTJAG 

The Judge Advocate General’s 
Reserve Component(0n-Site) Continuing 

Legal Education Program 

The following is a current schedule of The Judge Advocate 
General’s Reserve Component (On-Site) Continuing Legal Edu- 
cation Schedule. Army Regulation 27-1, Judge Advocate Legal 
Services, paragraph 10- loa, requires all United States Army 
Reserve (USAR) judge advocates assigned to Judge Advocate 

General Service Organization (JAGSO) units or other troop pro- 
gram units to attend On-Site training within their geographic area 
each year. All other USAR and Army National Guard judge 
advocates are encouraged to attend On-Site training. Addition- 
ally, active duty judge advocates, judge advocates of other ser- 
vices, retired judge advocates, and federal civilian attorneys are A 

cordially invited to attend any On-Site training session. rf<ou 
have any questions about this year’s continuing legal education 
program, please contact the local action oficer listed below or 
call Major Juan Rivera, Chief; Unit Liaison and Training Of- 

52 FEBRUARY 1997 THE ARMY LAWYER * DA-PAM 27-50-291 



ficer; Guard and Reserve Affairs Division, Office of The Judge 
Advocate General, (804) 972-6380, (800) 552-3978 ext. 380. 
Major Rivera. 

If you have any questions regarding the On-Site Schedule, 
contact the local action officer listed below or call the Guard and 
Reserve Affairs Division at (800) 552-3978, extension 380. You 
may also contact me on the Internet at riveraju@otjag.army.mil. 

\ 

1996-1997 Academic Year On-Site CLE Training Major Rivera. 

On-Site instruction provides an excellent opportunity to ob- 
tain CLE credit as well as updates in various topics of concern to 
military practitioners. In addition to instruction provided by two 
professors from The Judge Advocate General’s School, United 
States Army, participants will have the opport 
reer information from the Guard and Reserv 
Forces Command, and United States Army Reserve Command. 
Legal automation instruction provided by the Legal Aut 
Army-Wide Systems Office (LAAWS) personnel and 
training provided by qualified instructors from Fort Jac 
also be available during the On-Sites. Most On-Site locations 
also supplement these offerings with excellent local instructors 
or other individuals from within the Department of the Army. 

GRA On-Line! 

You may contact any member of the GRA team on the Internet 
at the addresses below. 

COL Tom Tromey, 

COL Keith Hamack, 

Director ............................... tromey to @ otjag .army. mil 

USAR Advisor ...... 

LTC Peter Menk, 
ARNG Advisor ...................... menkpete@otjag.army.mil 

Personnel Actions ......... 
Dr. Mark Foley, 

.... foleymar@ otjag .army.mil 

Remember that Army Regulation 27-1, paragraph 10-10, re- 
quires United States Army Reserve Judge Advocates assigned 
to JAGS0 units or to judge advocate sections organic to other 
USAR units to attend at least one On-Site conference annually. 
Individual Mobilization Augmentees, Individual Ready Reserve, 
Active Army judge advocates, National Guard judge advocates, 
and Department of Defense civilian attorneys also are strongly 
encouraged to attend and take advantage of this valuable pro- - gram. 

MAJ Juan Rivera, 
Unit Liaison Officer ...... .... riveraju @ otjag.army.mil 

Mrs. Debra Parker, 
Automation Assistant .............. parkerde@otjag.army.mil 

IMA Assistant ........................... fostersa@otjag.army.mil 

Secretary ................................ groganma@ otjag.army.mil 

Ms. Sandra Foster, 

Mrs. Margaret Grogan, 

THE JUDGE ADVOCATE GXNERAL’S SCHOOL RE WONENT 
(ON-SITE) CONTINUING LEGAL EDUCATION TRAINING SCHEDULE, 

1996-1997 ACADEMIC YEAR 

1-2 Mar Charleston, SC AC GO BG J. Altenburg COL Robert S. Carr 
12th LSO RC GO BG T. Eres P.O. Box 835 
Sheraton-Charleston Hotel Ad & Civ Law MAJ C. Garcia Charleston, SC 29402 

Charleston, SC 29403 
170 Lockwood Blvd. (803) 727-4523 

(800) 968-3569 

8-9 Mar Washington, CD AC GO BG J. Cooke 
10th LSO RC GO COL R. O’Meara 
Southern Maryland Memorial Int’l-Ops Law MAJ M. Newton 

USAR Center Criminal Law MAJ C. Pede 
5500 Dower House Road GRA Rep Dr. M. Foley 
Upper Marlboro, MD 

20722-3603 
(301) 394-0558/0562 

CPT Michelle A. Lang 
10th MSO 
5500 Dower House Road 
Washington, DC 20135 
(301) 394-0558/0562 
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15-16 Mar San Francisco, CA AC GO MG M. Nardotti LTC Allan D. Hardcastle 
75th LSO RC GO BG Eres, COLs O’Meara, Babin, Seeger & Hardcastle 

& DePue P.O. Box 11626 

F- 
Criminal Law MAJ R. Kohlmann Santa Rosa, CA 95406 

GRA Rep COL T. Tromey 
Contract Law LTC J: Krump (707) 526-7370 

22-23 Mar Rolling Meadows, IL 
. * ’  91stLSO 

Holiday Inn (Holidome) 
3405 Algonquin Road 
Rolling Meadows, IL 60008 

4-6 APS Miami, FL 
174th MSO/FL ARNG 
Miami Airport Hilton and 

5 101 Blue Lagoon Drive 
Miami, GL 33126 
(305) 262-1000 

Towers 

AC GO 
RC GO 
Ad & Civ Law 
Int’l-Ops Law 
GRA Rep 

AC GO 
RC GO 
Int’l-Ops Law 
Contract Law 
GRA Rep 

BG J. Cooke 
COL R. O’Meara 
MAJP. Conrad Homewood, IL 60430-0395 
MAJ M. Mills 
LTC P. Menk 

MAJ Ronald C. Riley 
P.O. Box 1395 

LTC Henry T. Swann 
P.O. Box 1008 
St. Augustine, FL. 32095 

COL R. O’Meara 
LCDR M. New 

LTC P. Menk 
MAJ T. Pendol (904) 823-0131 

26-27 Apr Newport, RI AC GO BG J. Cooke MAJ Katherine Bigler , 

94th RSC RC GO COL R. O’Meara HQ, 94th RSC 
Naval Justice School at Intll-Ops Law MAJ M. Mills ATTN: AFRC-AMA-JA 

val Education & Tng Ctr Contract Law MAJ K. Sommerkapm 695 Sherman Avenue E\ fl 

Eliott Street GRA Rep LTC P. Menk ’ Fort Devens, MA 01433 
Newport, RI 02841 

3-4 May Gulf Shores, AL AC GO BG W. Huffman 
8 1 st RSC/AL ARNG RC GO BG T. Eres 81st RSC 4 

Gulf St Park Resort Hotel Criminal Law LTC D. Wright 255 West Oxmoor Road 
21250 East Beach Blvd. Contract Law MAJ W. Meadows Birmingham, AL 35209-6383 
Gulf Shores, AL 36542 GRA Rep Dr. M. Foley (205) 940-9304 
(334) 948-4853 

17- I8 May Des Moines, IA AC GO TBD MAJ Patrick J. Reinert 
19th TAACOM RC GO COL J. Depue P.O. Box 74950 
The Embassy Suites Ad & Civ Law MAJ J. Little Cedar Rapids, IA 52407 
101 E. Locust MAJ J. F u m p  (3 19) 363-6333 

’ Des Moines, IA 50309 LTC P. Menk 
(5 15) 244- 1700 

* Topics and attendees listed are subject to change without notice. 
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CLE News 

1. Resident Course Quotas 

I Attendance at resident continuing legal education (CLE) 
courses at The Judge Advocate General’s School, United States 
Army (TJAGSA), is restricted students who have d 
reservations. Reservations for TJAGSA CLE courses are man- 
aged by the Army Training Requirements and Resources System 
(ATRRS), the Army-wide automated training system. If you do 
not have a confirmed reservation in ATRRS, you do not have 
a reservation for a TJAGSA CLE course. 

Active duty service members and civilian employees must 
obtain reservations through their directorates of training or 
through equivalent agencies. Reservists must obtain reservations 
through their unit training offices or, if they are non-unit reserv- 
ists, through United States Army Personnel Center 
(ARPERCEN), ATTN: ARPC-ZJA-P, 9700 Page Avenue, St. 
Louis, MO 63132-5200. Army National Guard personnel must 
request reservations through their unit training offices. 

When requesting a reservation, you shoul 
ing: 

TJAGSA School Code-181 

Course Name-133d Contr Attorneys 5F-F10 

Class Number-133d Contract Attorneys’ Course 5F-F10 

To veri nfirme ask your training office to 
provide a screen print of the ATRRS R1 screen showing by-name 
reservations. 

2. TJAGSA CLE Course S 

--, 

March 1997 

14-17 April: 1997 Reserve Component Judge 
Advocate Workshop (5F-F56). 

2 1-25 April: 27th Operational Law Seminar 
(5F-F47). 

28 April- 8th Law for Legal NCOs Course 
2 May: (5 12-7 1 D/20/30). 

28 April- 
2 May: 

47th Fiscal Law Course (5F-F12). 

May 1997 

12-16 May: 

12-30 May: 

48th Fiscal Law Course (5F-F12) 

40th Military Judges Course(5F-F33). 

50th Federal Labor Relations Course 19-23 May: 
(5F-F22). 

June 1997 

2-6 June: 3d Intelligence Law Workshop 
(5F-F41). 

2-6 June: 1426 Senior Officers Legal 
Orientation Course (5F-Fl). 

2 June- 4th JA Warrant Officer Basic Course 
11 July: (7A-550AO). 

2- 13 June: 2d RC Warrant Officer Basic Course 
(Phase I )  (7A-550AO-RC). 

3-14 March: 138th Contract Attorneys Course 9-13 June: 27th Staff Judge Advocate Course 
(5F-F10). (5F-F52). 

17-21 Mach:  

24-28 March: 1 st Advanced Contract Law Course 
(5F-F103). 

31 March- 141st Senior Officers Legal 
4 April: Orientation Course (5F-Fl). 

16-27 June: JAOAC (Phase IT) (5F-F55). 

16-27 June: JATT Team Tlaining (5F-F57). 

16-27 June: 2d RC Warrant Officer Basic Course 
(Phase Il‘j (7A-550AO-RC). 

22 June- 143d Basic Course (5-27). 
12 September: 

30 June- 7- 18 April: 7th Criminal Law Advocacy Course 
2 July: (5F-F34). 

28th Methods of Instruction Course 
(5F-F70). 
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July 1997 

1-3 July: 

7- 11 July: 

23-25 July: 

28 July- 
8 May 1998: 

28 July- 
8 August: 

29 July- 
1 August: 

August 1997 

4-8 August: 

11-15 August: 

11-15 August: 

18-22 August: 

18-22 August: 

Professional Recruiting Training 
Seminar 

8th Legal Administrators Course 
(7A-550Al). 

Career Services Directors Conference 

46th Graduate Course (5-27-C22). 

139th Contract Attorneys Course 
(5F-F10). 

3d Military Justice Managers Course 
(5F-F3 1). 

1 st Chief Legal NCO Course 
(5 12-71D-CLNCO). 

8th Senior Legal NCO Management 
Course (5 12-71 D/40/50). 

15th Federal Litigation Course 
(5F-F29). 

66th Law of War Workshop (5F-F42). 

143d Senior Officers Legal 
Orientation Course (5F-Fl). 

25-29 August: 28th Operational Law Seminar 
(5F-F47). 

8-13, AAJE Criminal Trial Skills 
Key West, FL 

13-14, ABA Trial Practice Arlington, 
Hot Springs, AR 

20, ABA Legal Assistance for Military 
Personnel (LAMP), 
Fort Carson, CO 

April 

26-May 1,  AAJE Advanced Evidence 
Carmel, CA 

May 

2 "  

2-3,ABA Environmental Law 
Victoria Inn, Eureka Springs, A 

For further information on civilian courses in yo 
please contact one of the institution 

AAJE: American Academy of Judicial 
Education 

1613 15th Street, Suite C 
Tuscaloosa, AL 35404 
(205) 391-9055 

ABA: American Bar Association 
750 North Lake Sho 
Chicago, IL 606 1 I 
(312) 988-6200 ' 

ALIABA: 

September 1997 

3-5 September: USAREUR Legal Assistance CLE 
(5F-F23E). 

8-10 September: 3d Procurement Fraud Course 
(5F-F 101 ). ASLM: 

8- 12 September: USAREUR Administrative Law CLE 
(5F-F24E). 

15-26 September: 8th Criminal Law Advocacy Course 
(5F-F34). 

American Law Institute- 
Amirican Bar Association 

Committee on Continuing 
Professional Education 

4025 Chestnut Street 
Philadelphia, PA 19104-3099 
(800) CLE-NEWS 
(215) . p \ ,  243-1600 ~ 

American Society o f  Law 

Boston University School of Law 
765 Commonwealth Avenue 
Boston, MA 02215 

and Medicine 

(6 17) 262-4990 

3. Civilian Sponsored CLE Courses AB A: Arkansas Bar Association 
400 West Markham, Suite 600 
Little Rock, AR 72201 

Continuing Education of the Bar 

2300 Shattuck Avenue 

1997 

CCEB : 
March University of California Extension 

2-7, NJC Dispute Resolution Skills Berkeley, CA 94704 
Las Vegas, NV (510) 642-3973 
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CLA: Computer Law Association, Inc. 
3028 Javier Road, Suite 500E 
Fairfax, VA 2203 1 
(703) 560-7747 

7 

CLESN: CLE Satellite Network 
920 Spring Street 
Springfield, IL 62704 
(217) 525-0744 (800) 521-8662. 

ESI: Educational Services Institute 
5201 Leesburg Pike, Suite 600 
Falls Church, VA 22041-3203 
(703) 379-2900 

FBA: Federal Bar Association 
1815 H Street, NW., Suite 408 
Washington, D.C. 20006-3697 
(202) 638-0252 

FB: 

GICLE: 

Florida Bar 
650 Apalachee Parkway 
Tallahassee, FL 32399-2300 
(904) 222-5286 

The Institute of Continuing Legal 
Education 

P.O. Box 1885 
Athens, GA 30603 
(706) 369-5664 

1 
GII: Government Institutes, Inc. 

966 Hungerford Drive, Suite 24 
Rockville, MD 20850 
(301) 251-9250 

GWU: Government Contracts Program 
The George Washington University 
National Law Center 
2020 K Street, N.W., Room 2107 
Washington, D.C. 20052 
(202) 994-5272 

IICLE: 

LRP: 

Illinois Institute for CLE 
2395 W. Jefferson Street 
Springfield, IL 62702 
(2 17) 787-2080 

LRP Publications 
1555 King Street, Suite 200 
Alexandria, VA 223 14 
(703) 684-0510 (800) 727-1227. 

LSU: Louisiana State University 
Center of Continuing Professional 
Development 

Paul M. Herbert Law Center 
Baton Rouge, LA 70803-1000 
(504) 388-5837 

MICLE: Institute of Continuing Legal 
Education 

1020 Greene Street 
Ann Arbor, MI 48109-1444 
(313) 764-0533 (800) 922-6516. 

MLI: 

NCDA: 

NITA: 

NJC: 

NMTLA: 

PBI: 

PLI: 

TBA: 

TLS: 

Medi-Legal Institute 
15301 Ventura Boulevard, 
Suite 300 
Sherman Oaks, CA 91403 
(800) 443-0100 

National College of District Attorneys 
University of Houston Law Center 
4800 Calhoun Street 
Houston, TX 77204-6380 
(7 13) 747-NCDA 

National Institute for Trial Advocacy 
1507 Energy Park Drive 
St. Paul, MN 55108 

in (MN and Ak). 
(800) 225-6482 (612) 644-0323 

National Judicial College 
Judicial College Building 
University of Nevada 
Reno, NV 89557 
(702) 784-6747 

New Mexico Trial Lawyers’ 

P.O. Box 301 
Albuquerque, NM 87103 

Association 

(505) 243-6003 

Pennsylvania Bar Institute 
104 South Street 
P.O. Box 1027 
Harrisburg, PA 17108-1027 
(800) 932-4637 (717) 233-5774 

Practicing Law Institute 
810SeventhAvenue 
New York, NY 10019 
(212) 765-5700 

Tennessee Bar Association 
3622 West End Avenue 
Nashville, TN 37205 
(615) 383-7421 

Tulane Law School 
Tulane University CLE 
8200 Hampson Avenue, Suite 300 
New Orleans, LA 701 18 
(504) 865-5900 
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UMLC: University of Miami Law Center 
P.O. Box 248087 
Coral Gables, FL 33 124 
(305) 284-4762 

Nevada 

New Hampshire** 

New Mexico 

North Carolina** 

1 March annually 

30 June annually 

prior to 1 April annually z f l  

U T  The University of Texas School 

Office of Continuing Legal Education 
727 East 26th Street 
Austin, TX 78705-9968 

of Law 28 February of 
succeeding year 

North Dakota 3 1 July annually 

VCLE: University of Virginia School of Law 
Trial Advocacy Institute 
P.O. Box 4468 
Charlottesville, VA 22905 

4. Mandatory Continuing Legal Education Jurisdictions 
and Reporting Dates 

Ohio* 3 1 January biennially 

Oklahoma** 

Oregon 

15 February annually 

All reporting periods and 
every three years, except 
new admittees and rein- 
stated members-an initial 
one-year period 

Jurisdiction Reportinp Month 

Alabama** 

Arizona 

Arkansas 

3 1 December annually 

15 September annually 

30 June annually 

Pennsylvania** Annual deadlines; Group 1 ,  
30 April; Group 2, 31 
August; Group 3 , 3  1 Dec. 

Rhode Island 

South Carolina** 

Tennessee* 

Texas 

30 June annually California* 1 February annually 

Anytime within three-year 
period 

3 1 July biennially 

Assigned month triennially 

3 1 January annually 

Admission date triennially 

3 1 December annually 

1 March annually 

30 days after program 

30 June annually 

3 1 January annually 

3 1 March annually 

30 August triennially 

3 1 July annually 

3 1 July annually 

1 March annually 

15 January annually Colorado 

1 March annually 
Delaware 

Florida** 

Georgia 

Idaho 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana** 

Michigan 

Minnesota 

Mississippi** 

Missouri 

Montana 

no “reporting date” per se, 
but minimum credits must 
be completed by last day of 
birthday month each year 

Utah 

Vermont 

Virginia 

3 1 December annually 

15 July annually 

30 June annually (annual 
license renewal) 

Washington 

West Virginia 

Wisconsin* 

Wyoming 

* Military Exempt 

3 1 January annually 

3 1 June biennially 

3 I December biennially 

30 January annually 

** Military Must Declare Exemption 

For addresses and detailed information, see the November 
1996 issue of The Army Lawyer. 
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Current Materials of Interest 

\ 1. TJAGSA Materials Available through the Defense 
’ Technical Information Center 

Each year The Judge Advocate General’s S ishes 
deskbooks and materials to support resident course instruction. 
Much of this material is useful to judge advocates and govern- 
ment civilian attorneys who are unable to attend courses in their 
practice areas. The School receives many requests each year for 
these materials. Because the distribution of these materials i s  
not in the School’s mission, TJAGSA does not have the resources 
to provide these publications. 

To provide another avenue of availability, some of this mate- 
rial is available through the Defense Technical Information Cen- 
ter (DTIC). An office may obtain this material i n  two ways. The 
first is through a user library on the installation. Most technical 
and school libraries are DTIC “users.” If they are “school” li- 
braries, they may be free users. The second way is for the office 
or organization to become a government user. Government 
agency users pay five dollars per hard copy for reports of 1- 100 
pages and seven cents for each additional page over 100 or ninety- 

AD A265777 Fiscal Law Course Deskbook, JA-506-93 
(471 P P ) .  

Legal Assistance 

AD BO92128 USAREUR Legal Assistance Handbook, 
JAGS-ADA-85-5 (315 pgs). 

AD A263082 Real Property Guide-Legal Assistance, 
JA-26 1-93 (293 pgs). 

AD A305239 Uniformed Services Worldwide Legal 
Assistance Directory, JA-267-96 (80 pgs). 

AD B 164534 

* AD A3 13675 

Notarial Guide, JA-268-92 (136 pgs). 

Uniformed Services Former Spouses’ 
Protection Act, JA 274-96 (144 pgs). 

AD A282033 Preventive Law, JA-276-94 (221 pgs). 

AD A303938 Soldiers’ and Sailors’ Civil Relief Act 
Guide, JA-260-96 (172 pgs). 

Wills Guide, JA-262-95 (517 pgs). 

five cents per fiche copy. Overseas users may obtain one copy 
of a report at no charge. The necessary information and forms 
for registration as a user may be requested from: Defense Tech- 
nical Information Center, 8725 John J. Kingman Road, S 
0944, Fort Belvoir, Virginia 22060-621 8, telephone: commer- AD A297426 

cial (703) 767-9087, DSN 427-9087. 

Once registered, an office or other organization may open a 
deposit account with the National Technical Information Ser- 
vice to facilitate ordering materials. Information concerning this 
procedure will be provided when a request for user status is sub- 
mi tted. 

Users are provided biweekly with cumulative indices. These 
indices are classified as a single confidential document and mailed 
only to those DTIC users whose organizations have a facility 
clearance. This will not affect the ability of organizations to 
become DTIC users nor will it affect the ordering of TJAGSA 
publications through DTIC. All TJAGSA publications are un- 
classified and the relevant ordering information, such as DTIC 
numbers and titles, will be published in  The Army Lawyec The 
following TJAGSA publications are available through DTIC. The 
nine-character identifier beginning with the letters AD are num- 
bers assigned by DTIC and must be used when ordering publica- 
tions. These publications are for government use only. 

Contract Law 

AD A301096 Government Contract Law Deskbo,ok, I, 

VOI. 1, JA-501-1-95 (631 pgs). 

AD A308640 

AD A280725 

Family Law Guide, JA 263-96 (544 pgs). 

Office Administration Guide, JA 27 1-94 

AD A283734 Law Guide, JA 265-94 
(613 Pgs). 

AD A28941 1 Tax Information Series, JA 269-95 
(134 P@). 

AD A276984 Deployment Guide, JA-272-94 (452 pgs). 

AD A275507 Air Force All States Income Tax Guide, 
April 1995. 

Administrative and Civil Law 

AD A310157 Federal Tort Claims Act, JA 241-96 
(118 pgs). 

AD A301061 Environmental Law Deskbook, JA-234-95 
(268 pgs). 

AD A31 AD A301095 Government Contract Law De 
VOI. 2, JA-501-2-95 (503 pgs). (846 pgs). 
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AD A255346 Reports of Survey and Line of Duty 
Determinations, JA-23 1-92 (89 pgs). 

AD A31 1070 Government Information Practices, 
JA-235-95 (326 pgs). 

*AD A318897 AR 15-6 Investigations, JA-281-92 
(45 pgs). 

Labor Law 

AD A308341 The Law of Federal Employment, 
JA-210-96 (330 pgs). 

*AD A3 18895 The Law of Federal Labor-Management 
Relations, JA-211-96 (330 pgs). 

Developments, Doctrine, and Literature 

AD A254610 Military Citation, Fifth Edition, 
JAGS-DD-92 (1 8 pgs). 

Criminal Law 

AD A302674 Crimes and Defenses Deskbook, 
JA-337-94 (297 pgs). 

AD A302672 Unauthorized Absences Programmed Text, 
JA-301-95 (80 pgs): 

i 

AD A302445 Nonjudicial Punishment, JA-330-93 
(40 pgs). 

AD 302312 Senior Officers Legal Orientation, 
JA-320-95 (297 pgsj. 

AD A274407 Trial Counsel and Defense Counsel 
Handbook, JA-3 10-95 (390 pgsj. 

AD A145966 Criminal Investigations, Volation of the 
U.S.C. in Economic Crime Investigations, 
USACIDC Pam 195-8 (250 pgs). 

* Indicates new publication or revised edition. 

2. Regulations and Pamphlets 

/- 

a. The following provides information on how to obtain Manu- 
als for Courts-Martial, DA Pamphlets, Army Regulations, Field 
Manuals, and Training Circulars. 

(1) The United States Army Publications Distribution Cen- 
ter (USAPDC) at St. Louis, Missouri, stocks and distributes 
Department of the Army publications and blank forms that have 
Army-wide use. Contact the USAPDC at the following address: 

U.S. Army Publications 
Distribution Center 
1655 Woodson Road 
St. Louis, MO 63114-6181 
Telephone (314) 263-7305, ext. 268 

I l ” __  

(2) Units must have publications accounts to use any part 
of the publications distribution system. The following extract 
from Department of the Army Regulation 25-30, The Army lnte- 
grated Publishing and Printing Program, paragraph 12-7c (28 
February 1989), is provided to assist Active, Reserve, and Na- 
tional Guard units. 

b. The units below are authorized publications accounts with 
the USAPDC. 

(1) Active Army. 

(a) Units organized under a Personnel and Administra- 
tive Center (PAC). A PAC that supports battalion-size units will 
request a consolidated publications account for the entire battal- 
ion except when subordinate units in the battalion are geographi- 
cally remote. To establish an account, the PAC will forward a 
DA Form 12-R (Request for Establishment of a Publications 
Account) and supporting DA 12-series forms through their 
Deputy Chief of Staff for Information Management (DCSIM) or 
DOIM (Director of Information Management), as appropriate, 
to the St. Louis USAPDC, 1655 Woodson Road, St. Louis, MO 
63 1 14-61 8 1. The PAC will manage all accounts established for 
the battalion it supports. (Instructions for the use of DA 12- 
series forms and a reproducible copy of the forms appear in DA 
Pam 25-33, The Standard Army Publications (STARPUBS) Re- 
vision of the DA 12-Series Forms, Usage and Procedures (1  June 
1988). 

AD A274413 United States Attorney Prosecutions, 
JA-338-93 (1 94 pgs). 

International and Operational Law 

AD A284967 Operational Law Handbook, JA-422-95 
(458 pgs). 

. Reserve Affairs 

Reserve Component JAGC Personnel 
Policies Handbook, JAGS-GRA-89- 1 
(1 88 pgs). 

AD B136361 
( b )  Units not organized under a PAC. Units that are 

detachment size and above may have a publications account. To 
establish an account, these units will submit a DA Form 12-R 
and supporting DA Form 12-99 forms through their DCSIM or 
DOIM, as appropriate, to the St, ~~~i~ USAPDC, 1655 Woodson 
Road, St. Louis, MO 63114-6181. 

The following United States Army Criminal Investigation Di- 
vision Command publication also is available through DTIC: 

60 FEBRUARY 1997 THE ARMY LAWYER DA-PAM 27-50-291 



(c) Staff sections of Field Operating Agencies (FOAs), 
Major Commands (MA COMs), installations, and combat divi- 
sions. These staff sections may establish a single account for 
each major staff element. To establish an account, these units 
will follow the procedure in (b )  above. --, 

(2) Army Reserve National Guard (ARNG) units that are 
company size to State adjutants general. To establish an ac- 
count, these units will submit a DA Form 12-R and supporting 
DA Form 12-99 through their State adjutants general to the St. 
Louis USAPDC, 1655 Woodson Road, St. Louis, MO 63114- 
6181. 

( 3 )  United States Army Reserve (USAR) units that are com- 
pany size and above and staff sections from division level and 
above. To establish an account, these units will submit a DA 
Form 12-R and supporting DA Form 12-99 forms through their 
supporting installation and CONUSA to the St. Louis USAPDC, 
1655 Woodson Road, St. Louis, MO 63114-6181. 

(4) Reserve Officer Training Corps (ROTC) Elements. To 
establish an account, ROTC regions will submit a DA Form 12- 
R and supporting DA Form 12-99 forms through their support- 
ing installation and Training and Doctrine Command (TRADOC) 
DCSIM to the St. Louis USAPDC, 1655 Woodson Road, St. 
Louis, MO 63 1 14-61 8 1. Senior and junior ROTC units will sub- 
mit a DA Form 12-R and supporting DA 12-series forms through 
their supporting installation, regional headquarters, and TRADOC 
DCSIM to the St. Louis USAPDC, 1655 Woodson Road, St. 

' Louis, MO 63114-6181. 

Units not described above also may be authorized accounts. 
To establish accounts, these units must send their requests through 
their DCSIM or DOIM, as appropriate, to Commander, USAPPC, 
ATTN: ASQZ-LM, Alexandria, VA 2233 1-0302. 

(4) Air Force, Navy, and Marine Corps judge advocates 
can request up to ten copies of DA Pums by writing to USAPDC, 
1655 Woodson Road, St. Louis, MO 631 14-6181. 

3. The Legal Automation Army-Wide Systems Bulletin 
Board Service 

a. The Legal Automation Army-Wide Systems (LAAWS) 
operates an electronic on-line information service (often referred 
to as a BBS, Bulletin Board Service) primarily dedicated to serv- 
ing the Army legal community for Army access to the LAAWS 
On-Line Information Service, while also providing Department 
of Defense (DOD) wide access. Whether you have Army access 
or DOD-wide access, all users will be able to download the 
TJAGSA publications that are available on the LAAWS BBS. 

b. Access to the LAAWS BBS: 

(1) Access to the LAAWS On-Line Information Service 
(01s) is currently restricted to the following individuals (who 
can sign on by dialing commercial (703) 806-5772 or DSN 656- 
5772 or by using the Internet Protocol address 160.147.194.11 
or Domain Names jagc.army.mi1): 

(a) Active Army, Reserve, or National Guard (NG) judge 
advocates, 

(b) Active, Reserve, or NG Army Legal Administrators 

(c) Civilian attorneys employed by the Department of 
the Army, 

(d) Civilian legal support staff employed by the Army 
Judge Advocate General's Corps; 

c. Specific instructions for establishing initial distribution (e) Attorneys (military or civilian) employed by certain 
supported DOD agencies (e.g., DLA, CHAMPUS, DISA, Head- 
quarters Services Washington), 

requirements appear in DA Pam 25-33. 

( f )  All DOD personnel dealing with military legal is- If your unit does not have a copy of DA Pam 25-33, you 
may request one by calling the St. Louis USAPDC at (314) 
263-7305, extension 268. 

sues; 

(g) Individuals with approved, written exceptions to the 
(1) Units that have established initial distribution require- 

ments will receive copies of new, revised, and changed publica- 
tions as soon as they are printed. 

access policy. 

(2) Requests for exceptions to the access policy should be 
submitted to: 

A 

(2) Units that require publications that are not on their ini- 
tial distribution list can requisition publications using the De- 
fense Data Network (DDN), the Telephone Order Publications 
System (TOPS), the World Wide Web (WWW), or the Legal 
Automation Army-Wide Bulletin Board System (LAAWS BBS). 

(3) Civilians can obtain DA Pams through the National 
Technical Information Service (NTIS), 5285 Port Royal Road, 
Springfield, VA 22161. You may reach this office at (703) 487- 
4684 or 1-800-553-6487. 

LAAWS Project Office 
ATTN: Sysop 
9016 Black Rd., Ste. 102 
Fort Belvoir, VA 22060 

c. Telecommunications setups are as follows: 

(1) The telecommunications configuration for terminal 
mode i s :  1200 to 28,800 baud; parity none; 8 bits; 1 stop bit; full 
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duplex; XodXoff supported; VTI 00/102 or ANSI terminal emu- 
lation. Terminal mode i s  a text mode which is seen in any com- 
munications application other than World Group Manager. 

(2) The telecommunications ’configuration for World Group 
Manager is: 

Modem setup: 1200 to 28,800 baud 
(9600 or 

Novel1 LAN setup: Server = LAAWSBBS 
(Available in NCR only) 

-TELNET setup: Host = 134.11.74.3 
(PC must have Internet capability) ‘ 

(3) The telecommunications for TELNEThnternet access 
for users not using World Group Manager is: 

IP Address = 160.147.194.1 1 
Host Name = jagc.army.mil 

I ,  

After signing on, the system greets the user with an opening 
menu. Users need only choose menu options to access and down- 
load desired publications. The system will require new users to 
answer a series of questions which are required for daily use and 
statistics of the LAAWS 01s. Once users have completed the 

e, they are required to ans 
de their access levels.- T 

neys and one for legal support staff. Once these questionnaires 
are fully completed, the user’s access is immediately increased. 
The Armyxuwyer will publish information on new publications 
and materials as they become available through the LAAWS 01s. 

(5) Choose “F” to sort by file name. Press Enter. 

(6) Press Enter to start at the beginning of the list, and 
Enter again to search the current (NEWUSER) library. 

(7J Scroll down the list until the file you want to down- 
load is highlighted (in this case PKZl10.EXE) or press the letter 
to the left of the file name. If your file 

e next screen. Control and N together an 
- 

(8) Once your file is highlighted, press Control and D 
together to download the highlighted file. 

(e) You will be given a chance to choose the down- 
load protocol. If you are using a 2400 - 4800 baud modem, 
choose option -“I”. If you are using a 9600 baud or faster mo- 
dem, you may choose “Z” for ZMODEM. Your software may 
not have ZMODEM available to it. If not, you can use 
YMODEM. If no other options work for you, XMODEM is 
your last hope. 

(&I) The next step will depend on your software. If 
you are using a DOS version of Procomm, you will hit the “Page 
Down” key, then select the protocol again, followed by a file 
name. Other software varies. 

(ll) Once you have completed all the necessary steps 
to download, your computer and the BBS take over until the file 
is on your hard disk. Once the transfer is complete, the software 8 

will let you know in its own special way 

(2) Client Server Users. 

g Files 
(a) Log onto the BBS. 

( I )  Terminal Users 
‘ 

(b) Click on the “Files” but 

(c) Click on the button with the picture of the diskettes 
_ _  

able, or some other communications application with the com- 
munications configuration n paragraph c l  or c3. and a magnifying glass. 

(b) If you have never downloaded before, you will need 
the file decompression utility program that the LAAWS 0 1 s  uses 
to facilitate rapid transfer over the phone lines. This program i s  
known as PKUNZIP. To download it onto your hard drive take 
the following actions: J l  I 

( I )  From the Main (Top) menu, choose “L” for File 
Libraries. Press Enter. 

(2) Choose “S” to select a library. Hit Enter. 

(d) You will get a screen to set up the options by which 
you may scan the file libraries. 

(e) Press the “Clear” button. 

(f) Scroll down the list of libraries until you see the 
NEWUSERS library. 

(g) Click in the box next to the NEWUSERS library. An 
“X’ should appear. 

(h) Click on the “List Files” button. 

(i) When the list of files appears, highlight the file you 

(3) Type “NEWUSERS” to select the NEWUSERS 
file library Press Enter. 

are looking for (in this case PKZl1O.EXE). 

(j) Click on the “Download” button. 
(4) Choose “F” t 

Press Enter. 
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(k) Choose the directory you want the file to be trans- 
ferred to by clicking on it i n  the window with the list of directo- 
ries (this works the same as any other Windows application). 
Then select “Download Now.” 

\ 

(1) From here your computer takes over 

(m) You can continue working in World Group while the 
file downloads. 

(3) Follow the above list of directions to download any 
files from the OIS, substituting the appropriate file name where 
applicable. 

e. To use the decompression program, you will have to de- 
compress, or “explode,” the program itself. To accomplish this, 
boot-up into DOS and change into the directory where you down- 
loaded PKZl1O.EXE. Then type PKZl10. The PKUNZIP util- 
ity will then execute, converting its files to usable format. When 
it has completed this process, your hard drive will have the us- 
able, exploded version of the PKUNZIP utility program, as well 
as all of the compression or decompression utilities used by the 
LAAWS 01s. You will need to move or copy these files into the 
DOS directory if you want to use them anywhere outside of the 
directory you are currently in (unless that happens to be the DOS 
directory or root directory). Once you have decompressed the 
PKZllO file, you can use PKUNZIP by typing PKUNZIP 
<filename> at the C : b  prompt. 

-, 4. TJAGSA Publications Available Through the LAAWS 
BBS 

The following is a current list of TJAGSA publications avail- 
able for downloading from the LAAWS BBS (Note that the date 
UPLOADED is the month and year the file was made available 
on the BBS; publication date i s  available within each publica- 
tion): 

FILE NAME UPLOADED DESCRIPTION 

RESOURCE.ZIP May 1996 A Listing of Legal 
Assistance 
Resources, May 1996. 

FILE NAME UPLOADED DESCRIPTION 3 

BULLETIN.ZIP July 1996 Current list of educational 
television programs main- 
tained in the video 
information library at 
TJAGSA of actual 
classroom instructions 
presented at the 
school in Word 6.0, June 
1996. 

CHILDSPT.ASC February 1996 A Guide to Child Support 
Enforcement Against Mil- 
itary Personnel, 
February 1996. 

CHILDSPT.WP5 February 1996 A Guide to Child Support 
Enforcement Against 
Military Personnel, 
February 1996. 

DEPLOY.EXE March 1995 Deployment Guide 
Excerpts. Documents were 
created in Word Perfect 
5.0 and zipped into 
executable file. 

FTCA.ZIP January 1996 Federal Tort Claims Act, 
August 1995. 

FOIAl .ZIP January 1996 Freedom of Information Act 
Guide and Privacy Act 
Overview, September 1995. 

FOIA2.ZIP January 1996 Freedom of Information 
Act Guide and Privacy Act 
Overview, September 1995. 

FSO 201 .ZIP October 1992 Update of FSO Automation 
Program. Download to hard 
only source disk, unzip to 
floppy, then AJNSTALLA 
or B :INSTALLB . ALLSTATE.ZIP January 1996 1995 AFAll States Income 

with 1994 Tax Guide for 
use with 1994 state JA200.ZIP September 1996 Defensive Federal Litiga- 
income tax returns, April 
1996. 

tion, August 1995. 

JA21ODOC.ZIP May 1996 Law of Federal Employ- 
ment, May 1996. ALAW.ZIP June 1990 The Army Lawyer/Militaiy 

Law Review Database 
ENABLE 2.15. Updated 
through the 1989 The 
Army Lawyer Index. It in- 
cludes a menu svstem and 

JA2 1 1 DOC.ZIP May 1996 Law of Federal Labor- 
Management Relations, 
May 1996. 

an explanatory memoran 
dum, ARLAWMEM.WPF. JA 221.EXE September 1996 Law of Miitary Installations 

k (LOMI), September 1996. 
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FILE NAME UPLOADED DESCRIPTION DESCRIPTION UPLOADED 

January 1996 

January 1996 

January 1996 

January 1996 

FILE NAME 

JA23 1 .ZIP 

JA234. ZIP 

JA235 .ZIP 

JA241 .ZIP 

JA260 .ZIP 

JA26 1 .ZIP 

JA262.ZIP 

JA263 .ZIP 

JA265A.ZIP 

JA265B .ZIP 

JA267 .ZIP 

JA268 .ZIP 

JA27 1 .ZIP 

JA272.ZIP 

JA274.ZIP 

64 

! .  

Reports of Survey and Line 
of Duty Determinations- 
Programmed Instruction, 
September 1992 in ASCII 
text. 

JA275.EXE December 1993 Model Income Tax 
Assistance Program, 
December 1996. 

JA276. ZIP January 1996 Preventive Law Series, 
December 1992. 

Environmental Law 
Deskbook, Volumes I and 
11, September 1995. 

JA281.ZIP January 1996 15-6 Investigations, 
November 1992 in ASCII 
text. 

Government Information 
Practices Federal Tort 
Claims Act, August 1995. 

JA 280P1 .EXE September 1996 Administrative and Civil 
Law Basic Handbook 
(Part 1 & 5, (LOMIRef)), 
September 1996 Federal Tort Claims Act, 

August 1994. 

JA 280P2.EXE September 1996 Administrative and Civil 
Law Basic Handbook (Part 
2, Claims), September 1996 

September 1996 Soldiers’ & Sailors’ Civil 
Relief Act Guide, January 
1996. 

JA 280P3.EXE September 1996 Administrative and Civil 
Law Basic Handbook 
(Part 3,  Personnel Law), 
September 1996 

October 1993 

January 1996 

August 1996 

January 1996 

Legal Assistance Real Prop- 
erty Guide, March 1993. 

Legal Assistance Wills 
Guide, June 1995. JA 280P4.EXE September 1996 Administrative and Civil 

Law Basic Handbook (Part 
4, Legal Assistance), Sep- 
tember 1996 

rc 
Family Law Guide, August 
1996. 

Legal Assistance Consumer 
Law Guide-Part I, June 
1994. 

JA 285.EXE December 1996 Senior Officer Legal Orien- 
tation, November 1996 

JA301 .ZIP January 1996 Unauthorized Absences 
Programmed Text, August 
1995. 

January 1996 Legal Assistance Consumer 
Law Guide-Part 11, June 
1994. 

JA3 1O.ZIP January 1996 Trial Counsel and Defense 
Counsel Handbook, May 
1995. 

September 1996 Uniform Services World 
wide Legal Assistance Of- 
fice Directory, February 
1996. JA3 20 .ZIP January 1996 Senior Officer’s Legal Ori- 

entation Text, November 
1995. January 1996 

January 1996 

Legal Assistance Notarial 
Guide, April 1994. 

JA330.ZIP January 1996 Nonjudicial Punishment 
Programmed Text, August 
1995. 

Legal Assistance Office 
Administration Guide, May 
1994. JA3 37. ZIP January 1996 Crimes and Defenses 

Deskbook, July 1994. 
Legal Assistance Deploy- 
ment Guide, February 1994. 

January 1996 

August 1996 

JA422 .ZIP May 1996 OpLaw Handbook, June 
1996. k 

Uniformed Services 
Former Spouses Protec- 
tion Act Outline and 
References, June 1996. 

JA501-1 .ZIP March 1996 TJAGSA Contract Law 
Deskbook Volume 1, 
March 1996. 
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! 
DESCRIPTION 

Federal Court and Board 
Litigation Course, Part 4, 
1994. 

FILE NAME UPLOADED 

1 JA509-4.ZIP January 1996 

DESCRIPTION UPLOADED FILE NAME 

JA50 1 -2.ZIP 

\ 

JA501-3.ZIP 

March 1996 

March 1996 

TJAGSA Contract Law 
Deskbook, Volume 2, 
March 1996. 

TJAGSA Contract Law 
Deskbook, Volume 3, 
March 1996. 

1PFC-1 .ZIP January 1996 Procurement Fraud Course, 
March 1995. 

Procurement Fraud Course, 
March 1995. 

IPFC-2.ZIP January 1996 TJAGSA Contract Law 
Deskbook, Volume 4, 
March 1996. 

JA50 1 -4.ZIP March 1996 

1 PFC-3 .ZIP January 1996 

JA509- 1 .ZIP January 1996 

996 

Procurement Fraud Course, 
March 1995. TJAGSA Contract Law 

Deskbook, Volume 5, 
March 1996. 

JA501-5.ZIP March 1996 

Contract, Claim, Litigation 
and Remedies Course 
Deskbook, Part 1, 1993. JA50 1 -6.ZIP March 1996 TJAGSA Contract Law 

Deskbook, Volume 6, 
March 1996. Contract Claims, Litigation, 

and Remedies Course 
Deskbook, Part 2, 1993. 

JA509-2.ZIP January 

JA5 10- 1 .ZIP January 

JA501-7.ZIP March 1996 TJAGSA Contract Law 
Deskbook, Volume 7, 
March 1996. 996 

JA510-2.ZIP January 1996 

Sixth Installation Contract- 
ing Course, May 1995. 

Sixth Installation Contract- 
ing Course, May 1995. 

JA501-8.ZIP March 1996 TJAGSA Contract Law 
Deskbook, Volume 8 ,  
March 1996. 

TJAGSA Contract Law 
Deskbook, Volume 9, 
March 1996. 

March 1996 JA501-9.ZIP JA5 10-3.ZIP January 1996 Sixth Installation Contract- 
ing Course, May 1995. 

JAGBKPTl .ASC January 1996 JAG Book, Part 1, Novem- 
ber 1994. JA506.ZIP January 1996 

January 1996 

Fiscal Law Course 
Deskbook, May 1996. 

JAGBKPT2.ASC January 1996 JAG Book, Part 2, Novem- 
ber 1994. Government Materiel Ac- 

quisition Course Deskbook, 
Part 1, 1994. 

JA508- 1 .ZIP 

JAG Book, Part 3, Novem- 
ber 1994. 

JAGBKPT3.ASC January 1996 

JA508-2.ZIP January 1996 Government Materiel Ac- 
quisition Course Deskbook, 
Part 2, 1994. JAGBKPT4.ASC January 1996 

OPLAW95.ZIP January 1996 

JAG Book, Part 4, Novem- 
ber 1994. 

JA508-3.ZIP 

1 JA509- 1 .ZIP 

January 1996 Government Materiel Ac- 
quisition Course Deskbook, 
Part 3, 1994. 

Operational Law Deskbook 
1995. 

OPLAWl .ZIP September 1996 Operational Law Hand- 
book, Part 1, September 
1996 

January 1996 Federal Court and Board 
Litigation Course, Part 1, 
1994. 

OPLAW2.ZIP September 1996 Operational Law Hand- 
book, Part 2, September 
1996 

Federal Court and Board 
Litigation Course, Part 2, 
1994. 

1 JA509-2.ZIP January 996 

996 1 JA509-3.ZIP January 
OPLAW3.ZIP September 1996 Operational Law Hand 

book, Part 3, September 
1996 

Federal Court and Board 
Litigation Course, Part 3, 
1994. 
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FILE NAME 

YIR93- 1 .ZIP 

YIR93-2.ZIP 

YIR93-3.ZIP 

YIR93-4.ZIP 

Y IR93 .ZIP 

YIR94- 1 .ZIP 

YIR94-2.ZIP 

YIR94-3 .ZIP 

YIR94-4.ZIP 

YIR94-5.ZIP 

YIR94-6.ZIP 

Y IR94-7 .ZIP 

YIR94-8 .ZIP 

UPLOADED 

January 1996 

January 1996 

January 1996 

January 1996 

January 1996 

January 1996 

January 1996 

January 1996 

January 1996 

January 1996 

January 996 

January 996 

January 1996 

YIR95ASC.ZIP January 1996 

YIR95WP5.ZIP January 1996 

DESCRIPTION 

Contract Law Division 
1993 Year in  Review, Part 
1,  1994 Symposium. 

Contract Law Division 
1993 Year in Review, Part 
2, 1994 Symposium. 

Reserve and National Guard organizations without organic 
computer telecommunications capabilities and individual mobi- 
lization augmentees (IMA) having bona fide military needs for 
these publications may request computer diskettes containing the 
publications listed above from the appropriate proponent aca- 
demic department (Administrative and Civil Law, Criminal Law, 
Contract Law, International and Operational Law, or Develop- 
ments, Doctrine, and Literature) at The Judge Advocate General’s 
School, Charlottesville, VA 22903-1781. 

Contract Law Division 
1993 Year in Review, Part 
3, 1994 Symposium. 

Contract Law Division 
1993 Year in  Review, Part 
4, 1994 Symposium. 

Contract Law Division 
1993 Year in Review Text, 
1994 Symposium. 

Contract Law Division 
I994 Year in Review, Part 
1,  1995 Symposium. 

Contract Law Division 
1994 Year in Review, Part 
2, 1995 Symposium. 

Contract Law Division 
1994 Year in Review, Part 
3, 1995 Symposium. 

Contract Law Division 
1994 Year in Review, Part 
4, 1995 Symposium. 

Contract Law Division 
1994 Year in Review, Part 
5, 1995 Symposium. 

Contract Law Division 
1994 Year in  Review, Part 
6, 1995 Symposium. 

Contract Law Division 
1994 Year i n  Review, Part 
7, 1995 Symposium. 

Contract Law Division 
1994 Year in Review, Part 
8, 1995 Symposium. 

Contract Law Division 
1995 Year in Review. 

Contract Law Division 
1995 Year in Review. 

Requests must be accompanied by one 5’14 inch or 3% inch 
blank, formatted diskette for each file. Additionally, requests 
from IMAs must contain a statement verifying the need for the 
requested publications (purposes related to their military prac- 
tice of law). 

Questions or suggestions on the availability of TJAGSA 
publications on the LAAWS BBS should be sent to The Judge 
Advocate General’s School, Literature and Publications Office, 
ATTN: JAGS-DDL, Charlottesville, VA 22903-178 1. For ad- 
ditional information concerning the LAAWS BBS, contact the 
System Operator, SGT James Stewart, Commercial (703) 806- 
5764, DSN 656-5764, or at the following address: 

LAAWS Project Office 
ATTN: LAAWS BBS SYSOPS 
9016 Black Rd, Ste 102 
Fort Belvoir. VA 22060-6208 

5. The Army Lawyer on the LAAWS BBS 

The Army Lawyer is available on the LAAWS BBS. You 
may access this monthly publication as follows: 

a. To access the LAAWS BBS, follow the instructions above 
in paragraph 3. The following instructions are based on the 
Microsoft Windows environment. 

( I )  Access the LAAWS BBS “Main System Menu” win- 
dow. 

(2) Double click on “Files” button. 

(3) At the “Files Libraries” window, click on “File” button 
(the button with icon of 3” diskettes and magnifying glass). 

(4) At the “Find Files” window, click on “Clear,” then high- 
light “Army-Law” (an “X” appears in  the box next to 
“Army-Law”). To see the files in the “Army-Law” library, click 
on “List Files.” 

(5) At the “File Listing” window, select one of the files by 
highlighting the file. 

a. Files with an extension of “ZIP’ require you to down- 
load additional “PK’ application files to compress and decom- 
press the subject file, the “ZIP” extension file, before you read it  
through your word processing application. To download the “PK’ 
files, scroll down the file list to where you see the following: 

I 
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PKUNZIP.EXE 
PKZIP1lO.EXE 
PKZIP.EXE 
PKZIPFIX . EXE 

--, 

b. For each of the “PK” files, execute your download 
task (follow the instructions on your screen and download each 
“PK” file into the same directory. NOTE: All “PK”Ji1es and 
“ZIP” extension files must reside in the same directory after 
downloading. For example, if you intend to use a Wordperfect 
word processing application, select  “c:\wp60\wpdocs\ 
ArmyLaw.art” and download all of the “PK’ files and the “ZIP’ 
file you have selected. You do not have to download the “PK’ 
each time you download a “ZIP’ file, but remember to maintain 
all “PK’ files in one directory. You may reuse them for another 
downloading if you have them in the same directory. 

(6) Click on “Download Now” and wait until the Down- 
load Manager icon disappears. 

(7) Close out your session on the LAAWS BBS and go to 
the directory where you downloaded the file by going to the ‘‘c:Y’ 
prompt. 

For example: c:\wp60\wpdocs 
or C:\msoffice\winword 

Remember: The “PK” files and the “ZIP” extension file(s) must 
be in the same directory! 

\ 

(8) Type “dir/w/p” and your files will appear from that 
directory. 

(9) Select a “ZIP” file (to be “unzipped”) and type the 
following at the c:\ prompt: 

PKUNZIP DEC96.ZIP 

At this point, the system will explode the zipped files and 
they are ready to be retrieved through the Program Manager (your 
word processing application). 

b. Go to the word processing application you are using 
(Wordperfect, Microsoft Word, Enable). Using the retrieval 
process, retrieve the document and convert it from ASCII Text 
(Standard) to the application of choice (Wordperfect, Microsoft 
Word, Enable). 

c. Voila! There is your The Army Lawyer file. 

d. Above in paragraph 3, Instructions forDownloading Files 
from the LAAWS OIS (section d( 1) and (2)), are the instructions 
for both Terminal Users (Procomm, Procomm Plus, Enable, or 
some other communications application) and Client Server Us- 
ers (World Group Manager). 

e. Direct written questions or suggestions about these instruc- 
tions to The Judge Advocate General’s School, Literature and 
Publications Office, ATTN: DDL, Mr. Charles J. Strong, 

Charlottesville, VA 22903- 178 1. For additional assistance, con- 
tact Mr. Strong, commercial (804) 972-6396, DSN 934-71 15, 
extension 396. 

I j .  

6. Articles 
I 

The following information may be useful to judge advocates: 

Nicholas R. Weisbkopf, Frustration of Contractual Pur- 
pose-Doctrine or Myth?, 70 ST. JOHN’S J. LEGALCOMMENT. 239 
(1996). 

R 

Bruce J. Winick, Advance Directive Instruments for  Those 
with Mental Illness, 5 I U. MIAMI L. REV. 57 (1996). 

7. TJAGSA Information Management Items 

a. The TJAGSA Local Area Network (LAN) is now part of 
the OTJAG Wide Area Network (WAN). The faculty and staff 
are now accessible from the MILNET and the internet. Addresses 
for TJAGSA personnel are  available by e-mail at 
tj agsa@ o tj ag .arm y . mil. 

b. Personnel desiring to call TJAGSA via DSN should dial 
934-7115. The receptionist will connect you with the appropri- 
ate department or directorate. The Judge Advocate General’s 
School also has a toll free number: 1-800-552-3978, extension 
435. Lieutenant Colonel Godwin. 

8. The Army Law Library Service 

a. With the closure and realignment of many Army installa- 
tions, the Army Law Library System (ALLS) has become the 
point of contact for redistribution of materials contained in law 
libraries on those installations. The Army Lawyer will continue 
to publish lists of law library materials made available as aresult 
of base closures. 

b. Law librarians having resources available for redistribu- 
tion should contact Ms. Nelda Lull, JAGS-DDL, The Judge 
Advocate General’s School, United States Army, 600 Massie 
Road, Charlottesville, VA 22903- 178 1.  Telephone numbers are 
DSN: 934-71 15, ext. 394, commercial: (804) 972-6394, or fac- 
simile: (804) 972-6386. 

c. The following materials have been declared excess and are 
available for redistribution. Please contact the library directly at 
the address provided below: 

Office of the Staff Judge Advocate 
ATTN: STEWS-JA, Building S-146 
White Sands Missile Range, New Mexico 
88002-5075 
COM (505) 678-1266 
DSN 258-1263 
FAX (505) 678- 1266 

* U.S. Supreme Court Digest (Lawyer’s Edition), 20 volumes 
with 1980 pocket parts 

FEBRUARY 1997 THE ARMY LAWYER . DA-PAM 27-50-291 67 

.a* 



* West’s Federal Practice Digest 2d, 92 volumes with 1984 
pocket parts 

* West’s Pacific Digest (covering 1 P2d through the May 1993 
Supplement), 4 sets, 194 volumes 

* West’s Texas Digest 2d, 60 volumes with 1986 pocket parts 

* West’s Texas Digest, 42 volumes with 1983 pocket parts 

Im 
* U.S. Court of Claims Reports, 210 volumes (1863-1976) 

* The Opinions of the U.S. Attdrdeys General, volumes 1-41 

I ,  

*U S Government Printing Otlice 1997 - 404-577140014 

t 
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