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Introduction emphasis in the above quote is part of the published opinion.
Judge Cox also wrote that it was the court’s hope that the judge
This past year the Court of Appeals for the Armed Forces advocate generals of the services are taking note of this “sloppy
(CAAF) once again took on the issue of posttrial errors. Like staff work and inattention to detail . . . [and] holding those
the English forces in Henry V, trying to take the town of responsible accountable for their actions or lack thergof.”
Harfleur, the CAAF makes another valiant assault upon the for-Such strong language demonstrates the CAAFs resolve to do
tress of posttrial error. Over the past three years posttrial errorsvhatever is necessary to end the posttrial errors.
have taken up more and more of the CAAF’s timiehe CAAF
has made numerous attempts to stem the tide of error, all to no Besides expressing frustration in its opinions, the CAAF has
avail. InUnited States v. Cogkthe CAAF supported the Air  alluded to a new solution to the problem of posttrial errors. The
Force Court of Criminal Appeals decision to correct a posttrial CAAF has also decided a variety of cases effecting a wide range
error by fashioning their own relief, rather than returning the of posttrial issues. This article begins by discussing what
case to the convening authority. United States v. Chatmgn appears to be a new solution to the problem of errors in the post-
the court reversed its long standing rule of presumptive preju-trial review process. Next the article discusses cases affecting
dice when new matter is interjected into the addendum, andSJA posttrial recommendations (PTR), posttrial modifications
required appellate defense counsel to demonstrate prejudice. laf pretrial agreements, posttrial ineffective assistance of coun-
United States v. Wheeltishe CAAF expanded th€hatman sel, and errors in the action.
decision to any posttrial errors, requiring appellate defense
counsel who allege error to demonstrate prejudice. In each of
the above decisions, the CAAF’s frustration with posttrial A New Solution to an Old Problem
errors was evidenced by how the court chastised the staff judge
advocates (SJAs) involved and the court’'s bemoaning the con- The CAAF has battled posttrial error for years to no avail.
tinuing problems with posttrial processing. What appears to be most frustrating to the court is the nature of
the errors being committed. The errors are often gross and
The posttrial cases this past year have elevated the CAAF'obvious; they are “reflective of defective staff worlhd a lack
frustration to new heights. This frustration is manifested in the of attention to detail. This year the CAAF addressed the prob-
majority opinion written by Judge Cox idnited States v.  lem of sloppy posttrial processing in three cases and appears to
Johnstorf “All this court can do to ensure that the law is being propose a new solution to this old problem.Ulmited States v.
followed and that military members are not being prejudiced is Leg® United States v. FinstgrandUnited States v. Johnstgh
to send these cases back for someaorget them right” The the CAAF focuses on posttrial error which is reflective of
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incomplete or defective staff work. Although each case dealsdeferring part of the adjudged and automatic forfeitures. The
with distinct issue$ all three contained the same statement judge recommended the convening authority set up an allot-
that when records of trial come to the appellate courts withment so that the accused could pay his child support obligations
“defective staff work . . . they simply are not ready for for six months® The SJA failed to mention the recommenda-
review.”"* Judge Cox, writing for the majority lreestates: tion in his PTR or addendum and the defense made no mention
of it in its submission®
Quite frankly, records that come to the Courts

of Criminal Appeals with defective staff The CAAF quickly concluded that there was error. The SJA
work are simply not ready for review. When is required, in accordance with Rule for Courts-Martial
such errors are brought to our attention or to (R.C.M.) 1106(d)(3)(B), to advise the convening authority of
the attention of the Courts of Criminal recommendations for clemency from the sentencing autlbdrity.
Appeals, the record should be promptly The court also found that the error was prejudicial and the
returned to the convening authority for the appellant had demonstrated what he should have been done to
preparation of a new SJA recommendation correct the erroft The court could have ended its decision
and actiort? there, but it did not. The court goes on to write:
All three cases state or imply that when records come to the This must be said. Errors in posttrial pro-
appellate court with defective staff work the courts do not have cessing reflect defective staff work. Such
to examine them for prejudice. The appellate courts can sum- errors are fundamentally different from the
marily return the records, directing convening authorities and errors resulting from the intense, dynamic
SJAs to fix the problems. It is important to examine each of atmosphere of a trial. We do not accept the
these three cases to understand just what the CAAF considers notion that commanders are well served by
to be defective staff work, and how far the court has gone in cre- staff work that is incomplete or inaccurate. . .
ating this new remedy. . Quite frankly, records that come to the
Courts of Criminal Appeals with defective
The first case in which the CAAF discusses a posttrial defect staff work are simply not ready for reviétv.

so substantial that it renders the record not ready of review was

United States v. Le€.In Leg the accused pled guilty to multi- The court applied th&/heelusstandard?® but went on to write

ple specifications of carnal knowledge, consensual sodomythat the record was not ready for review in the first place.

and indecent actsll committed against a twelve-year old. The

accused was sentenced to a dishonorable discharge, eighteen WhenLeewas first published the court's comments about
years confinement, total forfeitures, and reduction to the payposttrial error and defective staff work appeared to be just more
grade of E-17 After announcing the sentence, the military venting on the part of the CAAF. This impression was perpet-
judge recommended the convening authority grant clemency byuated by the fact that the defective staff work language appears

11. 51 M.J. 185 (1999).
12. 51 M.J. at 227.

13. LeeandFinster dealt with errors in the SJA's post trial recommendation (PTR), wbiestondealt with the failure to detail a defense counsel for posttrial
matters and failure to serve the SJA PTR.

14. Johnston51 M.J. at 229Finster, 51 M.J. at 189.ee 50 M.J. at 298.

15. Lee 50 M.J. at 298.

16. Id.

17. 1d. at 297.

18. Id.

19. Id.

20. ManuAL FOR CourRTsS-MARTIAL, UNITED StATES, R.C.M. 1106(d)(3)(B) (1998) [hereinafter MCM].
21. Id. at 298.

22. 1d.

23. United States v. Wheelus, 49 M.J. 283 (1998).
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in the section of the majority’s opinion which was written in without doing aVheelusanalysis. Of course this is not conclu-
rebuttal to the dissent. Now that the court has repeatedlysive because the court diththeelusanalysis first, and then dis-
referred to the defective staff work languagé é® it appears cussed its holding ihee
it was more than just venting and a rebuttal to the dissent.
The third case this year to discuss the ramifications of defec-
The next case to discuss this new approach to posttrial errotive staff work in the posttrial process inited States v.
wasUnited States v. Finstét. In Finster, the accused pled Johnstor?® Johnstonis fitting to end the discussion of posttrial
guilty to a variety of property based crimes, and was sentencedrrors which are reflective of defective staff work because it is
to a bad conduct discharge, confinement and forfeitures forreplete with posttrial processing errors. The accused in
three months, and reduction to the pay grade of E-1. Prior taJohnstonpled guilty to unauthorized absence, and wrongful
taking action the convening authority failed to obtain the rec- introduction and distribution of marijuada.The accused was
ommendation of his staff judge advocate or legal officer, assentenced to three months confinement, forfeiture of $550.00
required by R.C.M. 1106(a) and R.C.M. 1107(b)(3)(A)(ii). per month for three months, and a bad conduct discharge. The
Instead the convening authority received his posttrial recom-first posttrial recommendation and action in this case were
mendation from a Machinist Mate Chief Petty Officer. undated, the action sought to suspend the confinement in excess
of sixty days but failed to state the period for which the suspen-
The government conceded that an unqualified individual sion was supposed to réh.In February 1995, the appellate
prepared the recommendation. The government argued, howeourt ordered that a new PTR and action be completed. The
ever, that the accused had waived the error by not objecting tmew PTR and action were not prepared until August 1997. The
the posttrial recommendation. The Navy-Marine Corps Courtnew PTR was served on the accused’s former military defense
of Criminal Appeals reviewed the case and concluded there wasounsel. The accused’s defense counsel had left active duty in
plain error. The government appealed the ruling, and arguedhe interim between 1995 and 1997, and was in civilian practice
that the Navy-Marine Court of Criminal Appeals had erred by when the second PTR was served on him. The former defense
finding plain error where no prejudice had been demonstratedcounsel for the accused made no effort to contact the accused,
The CAAF did not agree. and the accused was not served with a copy of the new PTR
until after action had been taken. After finding out about the
In addressing the issue of prejudicial impact, the CAAF con- new action in his case, the appellant told his appellate defense
cluded, “the prejudicial impact of the error was manif&st” counsel that he could have sent clemency matters.
because the error “seriously affect[ed] the fairness, integrity
and public reputation of the proceedings.Just as iLeg the The Navy-Marine Corps Court of Criminal Appeals
court could have concluded its discussion after finding that thereviewed the case and affirmed the findings and sentence. The
Wheeluscriteria had been met, but the court went further. court ruled that the accused and his former military defense
Judge Effron writing for the majority added: “The decision of counsel still had an attorney-client relationship at the time the
the Court of Criminal Appeals is consistent with the position second PTR was served on the defense cothsEhe court
we articulated inUnited States v. Lee . where we noted:  went on to conclude that the accused was represented by pre-
‘Errors in posttrial reflect defective staff work. . . . Records that sumptively adequate counsel throughout the posttrial process.
come to the Courts of Criminal Appeals with defective staff

work are simply not ready for review.” The CAAF disagreed with the lower court, and ruled that the
accused was not represented by counsel at a “critical point in
In Finster, what had previously looked like dictalirenow the criminal proceeding against him, as is required by R.C.M.

takes on more of the appearance of a rule of law. The court ifl106(f)(2).”®2 The court found that the convening authority’s
Finsterseemed to be stating that the Navy-Marine Corps Courtfailure to detail a substitute counsel had prejudiced the accused
of Criminal Appeals could have relied on thee decision by depriving him of his best opportunity for sentence relief,
alone, and returned the record due to “defective staff work”

24. 51 M.J. 185 (1999).
25. Id. at 188.

26. 1d.

27. 1d. at 189.

28. 51 M.J. 227 (1999).
29. 1d.

30. Id. at 228.

31. Id.
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“[tlhus the appellant suffered harm prejudicial to a substantialmade it clear that the court was not merely expressing frustra-
right.”ss tion in Leg but it was still not clear where the court was going.
After Johnstonit is clearer. The court appears to be setting up
After concluding that a new PTR and action were required in another method by which appellate courts can dispose of post-
accordance withVheelusthe court went on to restate its posi- trial error. In those cases where there is posttrial error which is
tion from Lee “when records of trial come to the Courts of reflective of defective staff work, the CAAF and the services’
Criminal Appeals with defective staff work, as was the case appellate courts can return the record for correction without a
here, they simply are not ready for revie?."The court also  finding of prejudice and without conducting a full appellate
explicitly states that “When such an error [failure to serve review. This appears to be where the CAAF is going but they
detailed or substitute counsel with the SJA recommendation] isare not there yet. The court has yet to rely on defective staff
brought to the attention of the Courts of Criminal Appeals, thatwork in the posttrial process as the sole basis for returning a
court should promptly return the record of trfal’Next, the record of trial. The CAAF is announcing this new method
court makes it clear that they envision records of trial being much like how a swimmer enters a cold ocgaadually. With
returned before a full appellate review is done. The courtLee Finster, andJohnstonbehind it, the CAAF appears to be
advises that the appellate courts to “return the record of trial towaist deep in the water. The question, however, still remains
the convening authority before appellate counsel and the appelwill they take the plunge?
late courts expend any further effort on reviewing other aspects
of the case that may be affected by a proper recommendation
and action by the convening authorit.” From the Systemic to the Specific

The Johnstordecision takes a decidedly more forceful tone  The Leg Finster, andJohnstondecisions were directed at
thanLeeor Finsterregarding how the services’ appellate courts correcting posttrial errors systemically. The CAAF also
should address defective staff work posttrial error. The CAAF decided several cases this year addressing specific posttrial
expressly tells the Navy-Marine Corps Court of Criminal issues. The remainder of this article discusses those cases, and
Appeals that they should have sent this record of trial back foris divided into four parts. The first part discusses errors in the
a new action and PTR when the error was brought to its attenposttrial recommendation. The second part deals with the
tion. Of course the force of the CAAF’s directive to the Navy- rarely discussed issue of post-conviction modification of a pre-
Marine Corps Court of Criminal Appeals was undercut by the trial agreement. The third part addresses posttrial ineffective
use of two independent reasons for setting aside the lowemlssistance of counsel. The fourth part discusses errors in the
court’s holding. Because the CAAF found material prejudicial action.
to a substantial right of the accused, in addition to its conclusion
that the record was not ready for review due to defective staff
work, it is still unclear whether defective staff work alone is Posttrial Recommendation: Authors in Search of
enough to turn a record of trial back. Anonymity.

With each new decision where the CAAF addressed defec- It has been said, “the worst thing you can do to an author is
tive staff work, which may render a record of trial not ready for to be silent as to his work . . . [authors] would rather be attacked
review, the court has grown bolder. When the court first intro- than unnoticed® One exception to this rule is the SJA recom-
duced this idea iheg it appeared to be little more than the mendation. Nothing would make the author of the SJA PTR
court expressing its frustration and responding to a dissenthappier than to go completely unnoticed by appellate courts.
Next in Finster, the court affirmed the Navy-Marine Corps Unfortunately, SJA PTRs often do get noticed, and attacked.
Court of Criminal Appeals’ decision to return a record of trial The errors in the PTR which draw attack range from failure to
based on material prejudice, but the CAAF also stated that thénclude clemency recommendations, to misidentifying the
lower court’'s opinion was “consistent with the position we charges the accused was found guilty of, to improper author-
articulated inUnited States v. Le®” TheFinster decision ship. This past year the CAAF took up five cases dealing with

32. Id. at 229.

33. Id.

34. Id.

35. 1d.

36. Id.

37. United States v. Finster, 51 M.J. 185, 188 (1999).

38. DHN BARTLETT, FamIiLIAR QuoTaTioNs 432b (14th ed. 1968).
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error in the SJA recommendation. Two of the cases dealt with(UCMJ). Article 60 requires the individual writing the posttrial

authorship of the SJA PTRIJnited States v. FinsteaindUnited recommendation be the legal officer or staff judge advocate of

States v. HensleyTwo casesUnited States v. Magnaand the convening authority. Next, the court examined whether

United States v. Leelealt with the failure to mention a clem- the error materially prejudiced a substantial right of the

ency recommendation from the sentencing authority and theaccused. The CAAF found that the error did, stating “the con-

effect of waiver. The last cadénited States v. Johnstodealt vening authority’s reliance on a recommendation from an

with posttrial representation of counsel and failure to serve theunqualified person materially prejudiced the right of the

PTR on the accused and detailed counsel. Three of the fiveaccused to have his submission considered by a qualified SJA

cases have already been discusked, Finster andJohnston or legal officer prior to the convening authority’s actidh.The

As discussed above, the CAAF announced two, independentourt also agreed with the appellate court that the “error seri-

bases for its holdings ibeg Finster andJohnston The first ously affects the fairness, integrity, and public reputation of the

section of this article explained the new, more unconventionalproceedings?®

bases. This section examines the traditional analysis that the

court applied. The most significant aspect of the CAAF’s plain error anal-
ysis inFinsteris how it handled the issue of prejudice. The
court concluded that “the prejudicial impact of the error was

Authorship manifest.*® In effect the court stated that, under the facts of this
case, the error was per se prejudicial.
Who should author the posttrial recommendation is usually

a simple question to answer. The staff judge advocate should The second case dealing with the authorship of the posttrial

author the recommendatiéh.The times when this question recommendation i&nited States v. Hensléy The Hensley

becomes difficult to answer is when ships are at sea, units ar@pinion modifiesFinster by clarifying what the accused has a

deployed, or SJAs are disqualified. This year the court decidedight to when it comes to the posttrial recommendatidans-

two cases dealing with who can author the SJA PTR. In bothey provides practitioners with a better idea of the outer limits

cases the author was not the SJA. In one case an enlisted legafl Finster.

clerk was the author and in another case a non-lawyer legal

officer was the author. In the first case the court ruled a new The accused iHlensleypled guilty to larceny and attempted

SJA PTR and action was required, in the second the court ruledarceny, and was sentenced to a bad conduct discharge, reduc-

it was not. tion to the pay grade of E-1, and confinement and forfeitures for
three month$® The issue on appeal was whether it was plain
The first case if)nited States v. FinstefThe facts oFinster error for an individual who was neither the SJA nor the legal

have already been summarized. There are two facts in this casefficer for the convening authority to prepare the posttrial rec-
which are particularly important: (1) the SJA PTR was pre- ommendation. It is important to the discussion of this case to
pared by a Machinist Mate Chief Petty Officer, and (2) the note that the Navy, Marine Corps, and Coast Guard are autho-
accused submitted clemency matters. On appeal, the goverrrized under Article 60(d) of the UCMJ to use non-lawyer legal
ment conceded that there was error but claimed it was waiveafficers for the posttrial recommendation. Article 1(12)
and did not rise to the level of plain error. The court did not dis- describes a legal officer as “any commissioned officer of the
cuss whether the accused had waived the error but went directiiNavy, Marine Corps, or Coast Guard designated to perform
to the issue of whether there was plain error. The CAAF foundlegal duties.” In Hensleythe lieutenant who prepared the
that there was. posttrial recommendation was not a lawyer and not the legal
officer for the accused’s convening authority. He was, how-
The court concluded that there was plain error because thever, a legal officer for the Command Services Department
individual writing the SJA PTR clearly did not meet the require- Head, Trial Service Office West, in San Diego, California. The
ments of Article 60 of the Uniform Code of Military Justice defense counsel did not object to the substituted author of the

39. MCM,supranote 20, R.C.M. 1106.

40. UCMJ art. 60 (LEXIS 2000).

41. United States v. Finster, 51 M.J. 185, 188 (1999).
42. 1d.

43. Id.

44. 52 M.J. 391 (2000).

45. 1d.

46. UCMJ art. 1(12) (LEXIS 2000); MCMppranote 20, A 2-1.
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posttrial recommendation. The record of trial does not reflect  FinsterandHensleyfit well with one anotherFinsteriden-

why the ship’s legal officer did not prepare the posttrial recom- tifies the right of the accused to have his matter considered by
mendation, nor does it indicate whether the convening authoritya qualified officerHensles makes it clear what the CAAF con-
was included in the decision. siders to be a qualified officer.

The central issue iHensleywas whether the substitution of

a qualified officer to author the posttrial recommendation with- Clemency Recommendation
out having the convening authority appoint the substitution cre-
ated plain error? The court concluded it did not. According to R.C.M. 1106(d), the posttrial recommendation

must include six types of information. One of those six types
The analysis in this case began with the government concedef information is any recommendation for clemency from the

ing that there was error. The error in this case was that the corsentencing authority, made at the time the sentence is
vening authority failed to get a posttrial recommendation from announced! Last year the court decided two cases which
his SJA or legal officer, and failed to request designation of addressed the issue of what relief is appropriate when the PTR
another SJA or legal officer for the preparation of the posttrial does not contain the clemency recommendation of the sentenc-
recommendation. The court found the error was obviousing authority. The two cases wedmited States v. Leand
because the lieutenant who prepared the posttrial recommendaJnited States v. Magnah
tion clearly was not the convening authority’s legal officer.
Next the court looked to whether this error materially preju-  The facts olUnited States v. Legave already been summa-
diced a substantial right. The court recognized that, accordingized. The critical facts in this case were that the military judge
to Article 60(d) andrinster, the accused has a “right to a rec- provided a clemency recommendation to the convening author-
ommendation prepared by a qualified officEr.The court goes ity regarding the accused’s forfeitures and the SJA failed to
on to write, “Article 60(d) does not, however, give an accused mention it in the posttrial recommendatfdnAlso important to
a right to a recommendation from a specific individd&lThis understandind eeis how the appellate court disposed of the
conclusion is supported by R.C.M. 1106(c)(1), which gives the case. It concluded that the judge’s clemency recommendation
convening authority the option to request assignment of a dif-went directly and solely to the issue of automatic forfeitures
ferent SJA or legal officéf. Because the lieutenant who pre- under Article 588* Since the accused’s crimes all predated
pared the SJA PTR was a qualified legal officer, albeit not anArticle 58b the automatic forfeitures did not apply to the
attorney and not the legal officer for the convening authority, accused’s case. Thus, the failure to mention the judge’s recom-
the court held that the accused’s material rights had not beemendation, although error, did not substantially prejudice the
prejudiced® appellant.

There are two spirited dissents in this case, one written by The CAAF disagreed. It felt the lower court took too narrow
Judge Sullivan and another from Judge Effron. Both dissentsa view of what the judge was trying to accomplish in her rec-
point out how remarkably similar the present case krister, ommendation. According to the CAAF, the judge “was seeking
and both questioned how the majority arrived at a different con-to ensure continued financial support for the appellant’s minor
clusion. Judge Effron’s dissent was especially vigorous, focus-child.”*® The fact that the judge incorrectly thought that auto-
ing on the importance of the convening authority getting the matic forfeitures would apply was irrelevant to the purpose of
recommendation of his principle legal advisor. the recommendatio.

47. Hensley52 M.J. at 391.

48. Id.

49. MCM,supranote 20, R.C.M. 1106(c)(1).

50. Hensley52 M.J. at 391.

51. MCM,supranote 20, R.C.M. 1106(d)(B).

52. 52 M.J. 56 (1999).

53. United States v. Lee, 50 M.J. 296, 297 (1999).
54. Id.

55. Id.

56. Id.
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The majority inLeereached its holding of prejudicial error woman who had raised him. During his guilty plea the accused
quickly and then directed its attention to the dissent. In fact, thestated that his enlistment was a mistake, that he was needed at
majority wrote nearly as much in response to the dissent as ihome®? The accused asked for a bad-conduct discharge. The
did in reaching its conclusion of prejudicial error. The dissent judge sentenced the accused to a bad-conduct discharge (BCD)
from Judge Crawford can be summed this way: there was nand to confinement for the exact amount of pretrial confine-
prejudicial error in this case because there was no way, evement the accused had already served. After announcing the
with the clemency recommendation, that the convening author-sentence the judge stated “I'm going to make a recommenda-
ity would grant clemency. The accused pled guilty to carnal tion to the convening authority at this point that he suspend
knowledge, consensual sodomy, and indecent acts with ayour BCD so you would be separated administratively instead
twelve-year-old child. He was sentenced to eighteen years conef getting out with a bad conduct discharfe.After the trial
finement, total forfeiture, reduction to the pay grade of E-1, andwas over the accused told his defense counsel not to submit any
a dishonorable discharge; the confinement was reduced to fifmatters on his behalf; the accused did not want anything to
teen years pursuant to a pretrial agreement. The reason thdelay his leaving the Marine Corps. The SJA PTR made no
judge recommended clemency was so the accused could pranention of the judge’s recommendation and, even worse, the
vide support to a dependent child. Since waiver was not anPTR stated “Clemency recommendation by the court or mili-
option, the convening authority could not direct where the dis-tary judge: None® The Navy-Marine Corps Court of Crimi-
approved or deferred forfeitures would go. The convening nal Appeals affirmed the findings and sentence, as did the
authority would have to give the money to the accused and hop&€AAF.
that he paid it to his dependent child. According to Judge
Crawford “no convening authority would have changed the for-  The Magnanopinion is a bit puzzling. The majority does
feitures.™’ not do a fullWheelusanalysis which, given the facts, would

seem to be called for in this case. Instead, there is unusual focus

The majority rejected the dissent’s blanket assertion that “noon whether the SJA's error was intentional. For example, the
convening authority” would grant the relief sought in this case. majority states: “[tlhe misstatement by the SJA . . . was error.
They also attacked the dissent for its failure to use the estabBut there is no evidence in the record that this was a knowingly
lished Wheelusanalysis for dealing with claims of posttrial intentional misstatement designed to prejudice appelfant.”
error. Although the majority finds Judge Crawford’s “prag- According toWheelusthe issue should not have been whether
matic approact® appealing, they state that it is “fundamentally the act was intentional, but whether the error materially preju-
flawed.™® diced a substantial right of the accused. The court does not dis-

cuss the case in the familiar terms of material prejudice and

Given the court’s analysis Ireeand those preceding cases substantial rights.
dealing with the failure to inform the convening authority of a
clemency recommendation, it's hard to imagine a fact scenario The majority ultimately concludes that the accused inten-
where reversible error would not exist. Luckily practitioners do tionally relinquished or abandoned a known righthis con-
not have to imagine now thhited States v. Magndras been  clusion was based on an uncontroverted affidavit from the
decided. accused's defense counsel. In the affidavit the defense counsel

stated that he informed the accused of his posttrial rights and

The accused iMagnanpled guilty to a single specification that he had an excellent chance for clemency based on the
of unauthorized absence that was terminated by apprehéhsion.judge’s recommendatioti. According to the affidavit, the
The accused had gone absent without leave to care for th@ccused told his defense counsel not to request clemency or to

57. 1d. at 298.

58. Id.

59. Id.

60. United States v. Magnan, 52 M.J. 56 (1999).
61. Id. at 57.

62. Id.

63. Id.

64. Id.

65. Id. at 58.

66. Id.
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seek any suspension of the adjudged punitive discharge, the The appellate court ruled that the accused was fully repre-
accused did not want anything to delay his discharge from thesented throughout the proceedings against him and affirmed the
Marine Corps’ The question that remains after reading the findings and sentence. The CAAF reversed the lower court’s
majority opinion is what right did the accused relinquish? As decision. It ruled that the accused was not represented as
is pointed out in the dissent, there was no evidence that theequired by R.C.M. 1106(f)(2), and the lack of representation
accused knew the SJA had misstated the clemency recommercost the accused his “best opportunity for sentence réfief.”
dation. Absent evidence of a knowing, intelligent, and volun- The court concluded it was the convening authority’s responsi-
tary waiver, the SJA's misstatement should still be evaluated tobility to detail a substitute counsel for the accused and by not
determine if it was plain error. Under a plain error analysis it is doing that the “appellant suffered harm prejudicial to his sub-
hard to see how the SJA's misstatement was not plain error. Thetantial rights.™

mistake was obvious, in that the SJA affirmatively stated there

was no clemency recommendation when there was. It certainly

prejudiced the accused because the convening authority may The Posttrial Modification of the Pretrial Agreement:

have granted clemency as suggested by the military judge. Itis Let's Make Another Deal
difficult to reconcileLee andMagnanwithout a clearer state-
ment by the court of what rights the accused relinquished. The CAAF decided two cases this past year dealing with

posttrial modification of a pretrial agreement. Those cases
were United States v. Daws&fand United States v. Pilking-
Posttrial Assistance of Counsel ton’® In both cases the court ruled that the posttrial modifica-
tion was permissible despite the absence of judicial scrutiny.
The one case decided last year regarding posttrial assistance
of counsel wa¥Jnited States v. Johnstéh As discussed ear- In Dawsonthe accused pled guilty before a military judge to
lier, the posttrial processing lohnstonwas a disaster. As a  six specifications of uttering worthless checks and one specifi-
result of errors in the original posttrial recommendation the cation of breaking restriction. There was a pretrial agreement
record of trial was returned to the convening authority for a newin the case where the convening authority agreed to convert the
action and SJA PTR. It took the command over two years tofirst thirty days of the accused’s confinement to forty-five days
produce a new PTR. In the time between the accused’s court- of restriction, and any confinement in excess of thirty days
martial and the production of the second PTR the accused wasvould be suspende@d. The military judge sentenced the
placed on appellate leave status and the accused’s defensecused to 100 days of confinement and to a bad conduct dis-
counsel left active duty. After the second PTR was producedcharge’”
the command served it on the accused’s original defense coun-
sel. The original defense counsel did nothing with the PTR and The accused was placed on restriction immediately after trial
the command took action approving the findings and sen-and, while on restriction missed muster. The accused’s chain of
tence’® No matters were submitted by defense counsel or thecommand told her that they were going to take steps to vacate
accused until after action was taken by the convening authoritythe suspended sentence because she missed muster. At this
There was no evidence in the record that the accused wapoint the accused absented herself from the unit, and the chain
served with the second PTR prior to the second aétion. of command placed her on desertion stdfusVhile the
accused was absent from her unit, a vacation hearing was con-
ducted which vacated the suspended punishment of the

67. Id.

68. 51 M.J. 227 (1999).
69. Id. at 228.

70. Id.

71. 1d.

72. 1d. at 229.

73. 1d.

74. 51 M.J. 411 (1999).
75. 51 M.J. 415 (1999).
76. Dawson 51 M.J. at 412.

77. 1d.
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accused® Neither the accused nor her defense counsel wereapproved the punitive discharge, forty-five days of restriction
present at the vacation hearing. Eventually, the accused waand suspended an additional seventy days of confinement. In
caught and placed in pretrial confinement. The commanderthe end the convening authority approved the discharge and
who ordered the accused into pretrial confinement failed tonothing more.
conduct a pretrial confinement hearing as required by R.C.M.
3058 While the accused was in pretrial confinement the com-  The issue the CAAF had to decide was whether the conven-
mand preferred a single specification of desertion against her. ing authority and accused could enter into the above agreement
without approval from a military judgé. The court concluded
At some point, the SJA advised the convening authority thatthey could. In answering this question, the court focused on
the command had made a variety of errors in the posttrial hanwhat was being negotiated. The CAAF pointed out that both
dling of the accused’s case. Those errors included forcing theéhe vacation hearing and the decision whether to proceed to
accused to begin serving her restriction before the conveningcourt-martial on a new charge were “within the cognizance of
authority had taken action, conducting a vacation hearing withthe command and not subject to review by the military judge
the accused and counsel absent, and failing to give the accusasiho presided at trialf®® The CAAF also stated that this is not
a pretrial confinement heaririy. In the accused R.C.M. 1105 a case of “posttrial renegotiation of a judicially approved pre-
matters, submitted regarding the first court-martial, the trial agreement; nor does it otherwise threaten to undermine the
accused’s defense counsel requested that the convening authgourposes of the judicial inquiry undenited States v. Care®
ity dismiss the new charge and credit the period of pretrial con-The court pointed out that there was no evidence of government
finement presently being served against the suspended portionverreaching or that the accused did not understand the agree-
of the sentence. ment. The CAAF ruled that if a posttrial agreement is collateral
to the court-martial and deals with decisions that are within the
Subsequent to the R.C.M. 1105 submission, the accusegrerogative of the command to make, no judicial review is nec-
entered into an agreement where she agreed to waive her riglgssary’
to appear at the vacation hearing against her and that the con-
vening authority would no longer be bound by the pretrial  The second case on posttrial modification of a pretrial agree-
agreement from the first court-martfalln exchange, the con- ment isUnited States v. Pilkingtdfi Pilkington is more of a
vening authority agreed to dismiss the new charge and credipure modification case thddawson In Dawsonthe issue of
the pretrial confinement against the approved sentence. Due tposttrial modification was easily avoided because the appellant
the numerous errors in the posttrial restriction and confinementcommitted additional misconduct. The agreement issue in
of the accused, the SJA recommended that the convenindpawsonwas not a posttrial modification of the pretrial agree-
authority only approve the accused’s bad conduct discharge anthent; instead, it was a second agreement. There was no addi-
disapprove all adjudged confinement. The convening authoritytional misconduct irPilkington In Pilkington the accused
followed the SJA's recommendatiéh. simply sought and received a modification of his pretrial agree-
ment.
After reviewing the facts obawsonpractitioners are left
wondering what the accused was hoping the appellate court The accused pled guilty at a special court-martial to conspir-
would do for her. The accused ended up with an approved senacy, maltreatment of subordinates, false official statement, and
tence that was much better than her pretrial agreement. Undeaissault. The accused had a pretrial agreement that any punitive
the pretrial agreement the convening authority could havedischarge would be suspended for twelve months following the

78. Id.
79. Id.
80. Id.
81. Id.
82. Id.
83. Id.
84. Id at 413.
85. Id.
86. Id.
87. Id at 414.

88. 51 M.J. 415 (1999).
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date of triaF® The accused was sentenced to 150 days confinea guilty plea would be turned into “an empty ritdaby allow-

ment, a bad conduct discharge, forfeitures, and reduction to théng posttrial modification of pretrial agreements without judi-
pay grade of E-1. After the trial was over the accused sought taial scrutiny.

modify the agreement. The accused, against the advice of

counsel, sought to trade his suspended bad conduct discharge The message to be taken fr@awsonandPilkingtonis that

for a sentence cap of ninety daysThe convening authority = posttrial modification of pretrial agreements is permissible.
agreed, and in accordance with the new agreement, the accusébunsel should be aware that the court will scrutinize the nego-
only served ninety days of confinement, but the sentence to diations to insure the accused has not been stripped of substan-
bad conduct discharge was appro¥edhe issue the court had tial rights, coerced into making the posttrial agreement, or been
to decide was whether the convening authority and accusedieprived of his due process rightsAlso the court has yet to
could enter into such an agreement. The court concluded theylecide a case where the government approached the accused
could. about modification of a pretrial agreement.

The majority analyzed this case as they would any case
involving negotiations between the convening authority and Ineffective Assistance of Counsel: A High Bar to Clear
accused. The court examined “whether the accused has been
stripped of substantial rights, has been coerced into making a The CAAF decided two cases last year that addressed post-
posttrial agreement, or has somehow been deprived of his dugrial ineffective assistance of counsel. Both cases found the
process rights?® The majority answered all these questions in accused was not prejudiced, reinforcing the high standard for
the negative. Two facts were critical to the majority’s opinion establishing prejudice in ineffective assistance of counsel cases
that the negotiations in this case were done at arms length andven in posttrial matters. The two cases viémaed States v.
did not deprive the accused of his substantive rights. The firstBrownfield® andUnited States v. Le@
fact was that the accused approached the convening authority;
the second was that the accused sought out the convening In Brownfield the accused was convicted of false official
authority against the advice of coun¥ellhe majority seemed  statement and carnal knowledge. The accused was sentenced to
to concede that the unsuspended bad-conduct discharge was éimree months confinement, forfeitures, reduction to the pay
increase in punishment, but that was the accused’s decision tgrade of E-1, and a bad-conduct dischatéoth before trial
make, so long as it was inform&d. and after, there was evidence of a personality conflict between
the accused and his defense counsel. After the trial, the accused
Judge Effron joined Judge Sullivan in dissent. The dissenttold his defense counsel he did not want him to submit clem-
criticized the majority’s decision because it allowed the alter- ency matters on his behaff. Sometime later, the defense
ation of a pretrial agreement without the same judicial scrutiny counsel received a copy of the accused’s intended R.C.M. 1105
that was necessary for the parties to undergo in order to entesubmission. The court outlines the three acceptable options
into the agreement in the first plafeThe dissent was con- available to the defense counsel at this point. The defense
cerned that the judicial inquiry done prior to the acceptance ofcounsel’s options were:

89. Id.

90. Id. at 416.

91. Id.

92. Id.

93. Id.

94. Id.

95. Id. at 417.
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98. 52 M.J. 40 (1999).
99. 52 M.J. 51 (1999).
100. Brownfield 52 M.J. at 41.
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First, he could have worked with this docu- The appeals court and the CAAF found no prejudice. The

ment to rewrite a suggested clemency peti- appeals court mentioned three findings in its opinion that the
tion for appellant’s review, and with CAAF used in determining that the accused suffered no preju-
appellant's approval, eventually submitted dice. First, the Navy-Marine Corps court found that the SJA
this document. Second, after speaking with recommendation accurately summarized the offenses commit-
appellant, defense counsel could have for- ted by the accused and the occasional good duty performance
warded appellant’'s document to the conven- of the accuse®” Second, the court found that the defense
ing authority with a cover letter. Or finally, counsel got an accurate opinion from the SJA that clemency
defense counsel could have secured a signa- was not going to be granted based on the offense, the accused’s
ture from appellant that released defense plea, and the accused’s poor to mediocre military career which
counsel from representation and forwarded a included two Article 15s. Finally, the Navy-Marine Corps
copy of the SJA's recommendation to appel- court found that given what the accused wanted to submit, he
lant for his use in drafting the petition, or was better off having nothing submitt&d. Although, the
having another attorney assist him with CAAF seemed unimpressed with the first two reasons for the
this 102 Navy-Marine Corps Court of Criminal Appeal’s conclusion

that no prejudice occurred, the final rationale made sense to the
The defense counsel chose none of these options. Instead theAAF.
defense counsel sent the accused’s submission back to the
accused with a memo. The memo informed the accused that the The second case this year dealing with ineffective assistance
submissions were improperly styled and that clemency wasof counsel idJnited States v. Lé€ In Leethe court took a dif-
going to be denied regardless of the submission. Defense courferent approach to th8trickland?'® test than it did in
sel based his opinion of the chances of the accused receivin@rownfield In Leg the court considered whether the alleged
clemency on a conversation with the SFA. ineffective assistance of counsel was prejudicial before deter-
mining whether the counsel’s behavior was in fact ineffective.
The CAAF concluded that the defense counsel in this caseThe accused ihee pled guilty to attempted distribution of
allowed his personality conflict with the accused to cause himcocaine, distribution of cocaine, conspiracy to commit larceny,
to “not fully discharge his obligatiort®* The defense counsel larceny, and dereliction of dut$t He was sentenced to ten
who is faced with a personality conflict can either resolve the months confinement, reduction to the pay grade of E-1, and a
conflict and continue to zealously represent his client or seekdishonorable discharge. The accused had a pretrial agreement
relief from the obligation of representatitfh. In this case the  that required the convening authority to disapprove any con-
court concluded that the defense counsel did neither, but a findfinement in excess of sixteen months, so the agreement had no
ing of ineffective assistance of counsel does not necessitateffect on the approved senteri€e.In clemency matters sub-
relief. Besides the ineffectiveness, prejudice must be shownmitted by the accused, his father, his wife, and his sister, the
Specifically, to establish prejudice the appellant must show “aconvening authority was asked to disapprove the accused’s
reasonable probability that, but for counsel’'s unprofessional punitive discharge and allow the accused to be administratively
errors, the result of the proceeding would have been differ-discharged. The defense counsel in his R.C.M. 1106 submis-
ent."0e sion requested that the convening authority disapprove the dis-
honorable discharge in lieu of a bad-conduct discharge. The
convening authority did not grant any clemency. On appeal the
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accused claimed his defense counsel undercut his clemencwhere a convening authority stated in his action that he had
submission by acknowledging the accused deserved a bad-corconsidered the matters submitted by defense counsel and the
duct discharge. accused when none had been submitted.

The CAAF skipped the first prong of ti&ricklandtest and The accused pled guilty at a special court-martial to posses-
went directly to the issue of prejudice. The court discussed thesion of marijuana, absence without leave and violation of a law-
high standard required to demonstrate prejudice: “appellantful general order. He was sentenced to ninety days
must show a reasonable probability that, but for the counsel’sconfinement, forfeitures, reduction to the pay grade of E-1, and
unprofessional errors, the result of the proceeding would havea bad-conduct discharg€. The accused’s defense counsel
been different*® The court went on to explain that the lower received the authenticated record of trial on 3 November 1995
standard for demonstrating prejudice in matters affecting post-and the SJA PTR on 20 November. The SJA PTR was dated 16
trial clemency fromUnited States v. Wheelgtould be laid November and so was the convening authority’s action approv-
over Strickland'** Thus, the appellant should only have to ing the sentencE® The appellant never submitted clemency
make a colorable showing that it was possible, that the counmatters or a response to the posttrial recommendation, and
sel's unprofessional errors would have resulted in a differentaccording to an affidavit from the accused’s defense counsel
result in the proceeding. Even with this lower standard the“there were no R.C.M. 1106 matter$®”
court found no prejudice. The court concluded that absent the
alleged error on the part of defense counsel the accused would The CAAF found that there was error in the process, but
have faired no better. The court believed the convening authoreould not find prejudice. The failure to establish prejudice
ity would not have granted the accused’s request for an adminstemmed from the fact that the accused never submitted any
istrative discharge because he would not even take the lessalemency matters and, according to defense counsel, there were
step of commuting the dishonorable discharge to a bad-conduatone to be submitted. The court pointed out that “The objective
discharge!® Thus the defense counsel’'s clemency requestof posttrial procedure is to ensure that the convening authority
would have had no impact on the results of the clemency pro-as all relevant information related to the accused and the
ceedings. charges prior to when he takes his acti8h.The posttrial pro-

cedure requires that the convening authority receive a posttrial

BrownfieldandLeeillustrate that even with the standard for recommendation from his SJA and affords an accused the
establishing ineffective assistance of counsel being loweredopportunity to submit matters relating to the findings and sen-
when committed in connection with posttrial clemency matters, tencé?! and to respond to the posttrial recommendatfén.
it is still a high standardBrownfieldalso provides a good meth-  Although the accused had the opportunity to submit the above
odology for defense counsel to apply when facing a personalitymatters, it is not mandatory. Since the accused never submitted
conflict in the posttrial with an accused. matters, the convening authority had all the relevant informa-

tion at the time he took action.

Convening Authority Action The message fror8chrodeis clear: even if the convening
authority has taken action still submit clemency matters. It
This past year one case was decided dealing with the validityseems unlikely, given the low standard for establishing preju-
of a convening authority’s action. That case Wagted States  dice in the posttriaf that the court would have found no prej-
v. Schrodé?!® Schrodeaddressed the unusual circumstance udice had defense submitted some kind of request for clemncy.
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Conclusion they would show no mercy to the town’s people. Henry says

“defy us to our worst?*
This article began by likening the Court of Appeals for the

Armed Forces to the English troops in Shakespeare’s Henry V, Inreading the cases this past year involving posttrial error, it
trying to take the town of Harfleur. Those who have read theis difficult to not be struck by the frustration and hostility the
play will recall that even after Henry rallyied his troops and sent CAAF has for errors in this area of military practice. It seems
them back into the breach, the town did not fall. It was not untilthat for years they have tried to devise a method of reducing
later in the play, when Henry promises the mayor of Harfleur posttrial error without success. As the language of the court’s
that if he does not yield the city when his men did take the city decisions in this area becomes more severe, the message seems

to be the same as Henry’s: “defy us to our wo¥st.”

124. WiLLAM SHAKESPEARE HENRY V, act 3, sc. 3.

125. Id.
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